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" His Majesty the Emperor of the French, and Her Majesty the Queen of Spain, wishing to fix in a
definitive manner the Frontier common to both States, as well as the Rights, Usages, and
Privileges belonging to the Populations bordering the two States between the Department of the
Pyrénées-Orientales and the Province of Girone from the Val d'Andorre to the Mediterranean, in
order to complete from one sea to the other the work so happily begun, and followed out in the
Treaties of Bayonne of the 2nd December, 1856, and 14th April, 1862, and at the same time and
for ever to strengthen order and good relations between Frenchmen and Spaniards in that
eastern part of the Pyrenees, in the same manner as on the remainder of the Frontier, from the
Mouth of the Bidassoa to the Val d'Andorre, have considered it necessary to insert in a third and
last Special Treaty, in continuation of the two above mentioned, the stipulations which they have
considered it best to attain that object, and have appointed as their Plenipotentiaries to that effect
3
. . .''

The Franco-Spanish frontier was fixed by three successive treaties signed at
Bayonne on December 1, 1856, April 14, 1862, and May 26, 1866, respectively. The
last of these treaties delimits the frontier from the Valley of Andorra to the
Mediterranean Sea. The Treaty of Bayonne of 1866 contains, inter alia, the following
provisions:

Lake Lanoux lies on the southern slopes of the Pyrenees, on French territory. It
is fed by streams which have their source in French territory2 and which run entirely
through French territory only. Its waters emerge only by the Font-Vive stream, which
forms one of the headwaters of the River Carol. That river, after flowing approximately
25 kilometer’s from Lake Lanoux through French territory, crosses the Spanish frontier
at Puigcerda and continues to flow through Spain for about 6 kilometers before joining
the river Segre, which ultimately flows into the Ebro. Before entering Spanish territory,
the waters of the Carol feed the Canal of Puigcerda which is the private property of that
town.

THE FACTS. —This arbitration concerned the use of the waters of Lake Lanoux, in the
Pyrenees. Briefly, the French Government proposed to carry out certain works for the
utilization of the waters of the lake and the Spanish Government feared that these
works would adversely affect Spanish rights and interests, contrary to the Treaty of
Bayonne of May 26, 1866, between France and Spain and the Additional Act of the
same date. In any event, it was claimed that, under the Treaty, such works could not be
undertaken without the previous agreement of both parties.

(Petrén, President; Bolla, De Luna, Reuter, De Visscher).

Arbitral Tribunal.1 November 16, 1957.

(1957) 12 R.I.A.A. 281; 24 I.L.R. 101

LAKE LANOUX ARBITRATION (FRANCE v. SPAIN)

1

"Article 12: The downstream lands are obliged to receive from the higher lands of the
neighbouring country the waters which flow naturally therefrom together with what they carry
without the hand of man having contributed thereto. There may be constructed neither a dam, nor
any obstacle capable of harming the upper riparian owners, to whom it is likewise forbidden to do
anything which might increase the burdens attached to the servitude of the downstream lands.

"Article 11: When in one of the two States it is proposed to construct works or to grant
new concessions which might change the course or the volume of a watercourse of which the
lower or opposite part is being used by the riparian owners of the other country, prior notice will
be given to the highest administrative authority of the Department or of the Province to which
such riparian owners are subject by the corresponding authority in the jurisdiction where such
schemes are proposed, so that, if they might threaten the rights of the riparian owners of the
adjoining Sovereignty, a claim may be lodged in due time with the competent authorities, and
thus the interests that may be involved on both sides will be safeguarded. If the work and
concessions are to take place in a Commune contiguous to the border, the engineers of the other
Country will have the option, upon proper notice given to them reasonably in advance, of
agreeing to inspect the site with those in charge of it.

"Article 10: If, after haring satisfied the actual needs of users recognized on each side
respectively as regular, there remains at low tide water available where the frontier is crossed,
such water will be shared in advance between the two countries, in proportion to the areas of the
irrigable lands belonging to the immediate respective riparian owners, minus land already
irrigated.

"Article 9: For watercourses which flow from one Country to the other, or which constitute
a boundary, each Government recognizes, subject to the exercise of a right of verification when
appropriate, the legality of irrigations, of works and of enjoyment for domestic use currently
existing in the other State, by virtue of concession, title or prescription, with the reservation that
only that volume of water necessary to satisfy actual needs will be used, that abuses must be
eliminated, and that this recognition will in no way injure the respective rights of the Governments
to authorize works of public utility, on condition that proper compensation is paid.

"Flowing waters change jurisdiction at the moment when they pass from one country to
the other, and when the watercourses constitute a boundary, each State exercises its jurisdiction
up to the middle of the flow.

"Article 8: All standing and flowing waters, whether they are in the private or public
domain, are subject to the sovereignty of the State in which they are located, and therefore to that
State's legislation, except for the modifications agreed upon between the two Governments.

“Control and Enjoyment of Waters of Common User between the Two Countries"

" The Undersigned, Plenipotentiaries of France and Spain for the International Delimitation of the
Pyrenees, duly authorized by their respective Sovereigns, to unite under one Act the Regulations
applicable over the whole Frontier in either Country, and relative to the preservation of the
Boundary Marks, to Cattle and Pasturage, to Properties divided by the Frontier, and the
enjoyment of the Waters common to both, Regulations which, on account of their general
character, claim a special place, which they could not find in the Treaties of Bayonne of the 2nd
December, 1856, and the 14th April, 1862, nor in that of this day's date, have agreed upon the
following articles: —. . . 4

The three Treaties of Bayonne were completed by an Additional Act of May 26, 1866, in
which, inter alia, the following provisions appear:
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Article19: As soon as the present Act has been ratified, the Commission of Engineers
mentioned in Article 18 may be nominated so that it may proceed immediately to its work,
commencing with the Raour and the Vanera, where it is most urgent.

Article18: An international Commission of engineers shall ascertain, where it deems
useful, on the frontier of the Department of Pyrenees-Orientales with the Province of Girona, and
at all points on the frontier where there may be occasion, the present use of water in the
respective frontier and, if necessary, other, communes, whether for irrigation, for factories or for
domestic use, so as to allocate in each case only the necessary quantity of water, and to remove
abuses; it will determine, for each watercourse, at low water and where it crosses the frontier, the
volume of water available and the area of irrigable land belonging to the nearby respective
riparian owners which have not yet been irrigated; it will proceed to the operations concerning the
Raour indicated in Article 13; it will propose measures and precautions requisite for ensuring on
either side the due execution – of the regulations and for avoiding, so far as possible, all strife
among the respective riparian owners; finally, if mixed syndicates are established, it will examine
what is to be the extent of their competence.

"Article17: The Prefects and the Civil Governors on both sides of the frontier may, if they
deem it expedient, establish in concert, with the approval of their Governments, elected
syndicates formed equally of French and Spanish riparian owners, to supervise the carrying out
of the regulations and to bring offenders before the competent courts.

"Article 16: The highest administrative authorities of the bordering Departments and
Provinces will act in concert in the exercise of their right to make regulations for the general
interest and to interpret or modify their regulations whenever the respective interests are at stake,
and in case they cannot reach agreement, the dispute shall be submitted to the two
Governments.

"Article 15: When, apart from disputes within the jurisdiction of the ordinary courts, there
shall arise between riparian owners of different nationality difficulties or subjects of complaint
regarding the use of water, the persons concerned shall each apply to their respective authorities,
so that '-he latter] shall agree between themselves to resolve the dispute, if it is within their
jurisdiction, and in case of lack of jurisdiction or failure to agree, as also in a case where the
persons concerned will not accept the decision given, then recourse shall be had to the higher
administrative authority of the Department and the Province.

"Article 14: If, by falls of earth from the banks, by objects carried down or deposited, or
from other natural causes, some deterioration or blockage in the flow of water should result, to
the detriment of the riparian owners of the other Country, the individuals affected may apply to the
competent jurisdiction for [an order] that repairs and clearance be carried out by whoever may be
concerned.

The following years saw a series of exchanges of view regarding the constitution
of the International Commission and the task to be confided to it; the French
Government wishing to restrict the commission's mandate to taking note of
representations made by Spanish users and ascertaining whether they were wellfounded,5 while, in the opinion of the Spanish Government, the Commission should

As schemes for diverting the waters of Lake Lanoux continued to be studied by
the French authorities, the Spanish Government, in a communication dated January 15,
1920, to the French Ministry of Foreign Affairs recalled their desire to be consulted and
requested that steps be taken to appoint an international commission which, in
accordance with the provisions of existing treaties, would examine question in the name
of the two Governments and would reach accord on the works to be undertaken so as
to safeguard both the French and the Spanish interests involved. As a result of this
démarche, the French Ministry of Foreign Affairs on February 29, 1920, communicated
to the Spanish Ambassador in Paris the fact that the French Government were entirely
in agreement with the Spanish Government in considering that the question of the
diversion of the waters of Lanoux could be definitively resolved only with the agreement
of the Spanish Government. At the same time the Ministry indicated that the studies
then being pursued were not yet completed so that the French Government was not vet
able to lay definite proposals before the Spanish Government.

On the other hand, the question of the use of the waters of Lake Lanoux was, on
several occasions after 1917, the subject of exchanges of view between the French and
Spanish Governments. Thus, when in 1917 the French authorities had a scheme for
disserting the waters of Lake Lanoux towards the Ariege and thence towards the
Atlantic, the Spanish Government intimated to the French Government that such a
scheme would affect Spanish interests and requested that the scheme would not be
carried out without previous notice to the Spanish Government and agreement between
the two Governments. One effect of this action was that on January 31, 1918, the
French Ministry of Foreign Affairs informed the Spanish Ambassador in Paris that the
French Minister of Public Works would take no decision concerning the deviation of the
waters of Lake Lanoux; towards the Ariege without previously notifying the Spanish
authorities. In reply, the Spanish Government intimated, on March 13, 1818, that it
regarded the scrupulous maintenance of the status quo as being guaranteed until such
time as the French Government should think fit to adopt definitively a plan modifying the
current state of affairs, when an amicable and equitable accord should be arrived at
between the interested parties acting in conformity with the provisions concerted by the
two States.

Three further additional Conventions were attached to the Treaties of Bayonne:
the first was designed to ensure the execution of the Treaty of December 1, 1856, the
second that of April 14, 1862, and the third, entitled " Final Act of the Delimitation of the
International Frontier of the Pyrenees", was to ensure the execution of the Treaty of
May 26, 1866, and the Additional Act of the same date. In the Final Act w ere contained
various regulations, drawn up under Article 18 of the Additional Act, concerning the use
of certain waters. None of these regulations, however, concerns the Carol; nor does it
appear that at any subsequent time the waters of that riser were made the subject of
any such regulations.

"Article 13: When watercourses form the frontier, any riparian owner may, on obtaining
any authorization necessary under the law of his Country, make on his bank plantations and
construct works of repair and of defence, provided that they do not produce any alteration of the
flow of water which would harm his neighbors and that they do not encroach on the bed, that is,
the land covered by water at ordinary levels.

"As regards the river Raour, which forms the frontier between the territories of BourgMadame and Puigcerda, and which, owing to special circumstances, has not any well-defined
boundaries, the demarcation of a zone where it shall be forbidden to make plantations or
construct works will be proceeded with, taking as a basis what was agreed between the two
Governments in 1750 and renewed in 1820, but with the right to introduce modifications, if it can
be done without injury to the river system or to adjoining lands, so that, on the execution of the
present Additional Act, as little damage as possible is caused to the riparian owners when
clearing the bed, which is to be delimited, of the obstacles which they have placed there.
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On September 21, 1950, Electricité de France applied to the French Ministry for
Industry for a concession, based on a scheme involving the diversion of the waters of
Lake Lanoux towards the River Ariège. The waters so diverted u ere to be completely
returned into the River Carol by means of a tunnel leading from the upper courses of the
Ariège at a point on the Carol above the outlet to the Puigcerda Canal. The French
Government, however, while accepting the principle that waters drawn off should be
returned, regarded itself as bound only to return a quantity of water corresponding to the
actual needs of the Spanish users. Consequently, and without any recourse to the
Mixed Commission of Engineers, the Prefect of Pyrenees Orientales, by a letter dated
May 26, 1953, intimated to the Governor of the Province of Gerona that France was
going to proceed to develop Lake Lanoux by diverting its waters towards the Ariege but
that a certain limited flow of water corresponding to the actual needs of the Spanish
frontagers would be assured at the level of the outlet to the Puigcerda Canal and that
the Spanish Government was invited to formulate the compensation to which these
public utility works would give a right under Article g of the Additional Act. The reply of
the Spanish Government was to request, on June 18, 1953, that the work on Lake
Lanoux should not be undertaken until after a meeting of the Mixed Commission of
Engineers. The French Government replied, by a Note dated June 27, 1953, that even
though the Additional Act did not provide that works likely to affect the system of the
waters should be suspended at the request of the other party—it would willingly give an
assurance that nothing had yet been undertaken or was about to be undertaken in

The negotiations recommenced on the occasion of a meeting on February 3,
1949, at Madrid, of the International Commission for the Pyrenees, which had been
created by an Exchange of Notes, dated May 30 and July 19, 1875, between the French
and Spanish Governments. At that meeting, the French delegation raised anew the
question of the utilization of the waters of Lake Lanoux and proposed the setting up of a
mixed commission of engineers with instructions to study the question and make a
report to the two Governments. That proposal was accepted by the Spanish delegation.
It was also agreed, according to the procès verbal of the meeting, that the existing state
of affairs should not be modified until the two Governments agreed to decide otherwise.
The Commission of Engineers met on August 29 and 30 at Gerona, when the French
delegation explained that the French Government had before it several schemes for the
utilization of the waters of Lake Lanoux and had not yet come to any decision but that
the procedure laid down by Article 11 of the Additional Act would be put into operation
as soon as the Government had made its choice. The meeting at Gerona, therefore,
had no result as regards Lake Lanoux.

connection with Lake Lanoux. Moreover, the French Government agreed to a meeting
of the Mixed Commission of Engineers.

have the power to deal with all other questions concerning the scheme which the
respective delegations might deem it necessary to examine. In the meantime, the
French Government intimated on January 17, 1930, that new schemes for the utilization
of the waters of Lake Lanoux had taken the place of those previously studied and that
these new schemes not having been sufficiently examined by the technical services of
the French administration, it was not possible to supply the Spanish Government with
particulars concerning the new schemes as had been requested. The world situation
subsequently stopped the negotiations concerning Lake Lanoux, which were not
recommenced until 1949.

The meeting of the Mixed Commission of Engineers took place at Perpignan on
August 4, 1955, without achieving any result. The question of the development of Lake
Lanoux was then raised again at the next meeting of the International Commission for
the Pyrenees which was held at Paris from November 3 to 14, 1955. On that occasion,
the French scheme which had been communicated to the Governor of Gerona on
January 21, 1954, was the subject of an exchange of views in the course of which the

As a result of the communication thus made to the Governor of the Province of
Gerona, the Spanish Government by a Note dated April 9, 1954, drew attention to the
serious prejudice which the work envisaged would cause, in his opinion, to the Spanish
part of the Cerdagne Valley and requested a meeting of the Mixed Commission of
Engineers. In its reply, dated July 18, 1954, the French Government emphasized the
difference between the schemes which were studied in 1949 and 1953 and which
provided for a partial restitution only of the water, and the scheme most recently
adopted, which provided that the water should be restored in its entirety to the Carol
before entering Spanish territory. In the former case, the French authorities were, under
Article 11 of the Additional Act, obliged to inform the Spanish authorities about the
proposed work—this was in order to determine the compensation which would
eventually have to be paid. It was in this spirit that the communication of May 26, 1953,
from the Prefect of Pyrénées Orientales to the Governor of Gerona and the French
Government's Note of June 27, 1953, had been written. Thus, the latter had been
limited to giving an assurance that nothing had yet been, or was about to be,
undertaken with regard to Lake Lanoux and it did not postpone the beginning of the
works to the results of the work of the Mixed Commission of Engineers. On the contrary,
as regards the later French scheme, the Spanish riparian owners ought not to suffer any
prejudice, seeing that, on Spanish territory neither the flow nor the system nor the
course of the Carol would be modified. Article 11 of the Additional Act was therefore not
applicable and the French authorities were in no way bound to make the beginning of
the works depend on the meeting of the Mixed Commission of Engineers. Nevertheless,
the French Government, in the hope of mutual understanding and co-operation, raised
no objection to the meeting of that Commission for the study in detail of the restitution of
the water of the Carol, it being understood that the question of principle was not to be
debated.

In the meantime, the French Government had begun to review its position
regarding the quantity of water which was to be restored -to the Carol and decided to
accept the proposal of "integral restitution" which Electricité de France had put forward
when applying for the concession. Consequently, the Prefect of the Department of
Pyrénées Orientales, by letter dated January 21, 1954, communicated to the Governor
of Gerona the technical papers relating to this proposal. In that letter it was intimated
that the scheme would involve no change in the waters system on the Spanish slope of
the Pyrenees, seeing that the whole of the water diverted towards the Ariege would be
restored to the Carol. Since, then, the present state of affairs would not have to be
modified, the obligations undertaking at the meeting of the Commission of the Pyrenees
at Madrid on February 3, 1949, would be respected.
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This scheme, then, envisaged the construction of a large reservoir at the very
favourable site of Lake Lanoux, to utilize the waters accumulated there after falling a
considerable distance and to restore to the Carol, by drawing it from the Ariège, a
quantity of water assail to that which is brought to Lake Lanoux by springs and the
natural system of streams. The amount of water received by Lake Ianoux is determined
by a simple method: the volume of water in -the lake is measured periodically—in
principle every week—in order to determine its increase; to that volume is then added
the quantity of water used in the fall and restored after passing through a turbine to the
Ariège; and the volume of water artificially pumped back into the lake, in order to make
use of the electric power at times when there is no more profitable employment for it, is
deducted. Thus the amount brought into the lake from natural sources over a given
period is obtained. It is simple to deduce from it the average hourly flow of restoration
which ought to be effected by the canal which diverts a part of the waters of the Ariege
towards the Carol. This method of calculation is capable of introducing into the water
system of the Carol a certain modification which depends on the length of the period
chosen. In effect, it introduces at the outset a displacement of time: the volume of the
restitution is over a period a function of the quantity received from natural sources
during the immediately preceding period. On the other hand, the restitution is effected
according to the average of the quantity of water received which excludes errors in
relation to that average during the same period. In any event, there is nothing to prevent

The Spanish Government asked the Tribunal to declare that the French
Government should not execute works for the utilization of the waters of Lake Lanoux in
accordance with the modalities and guarantees provided in the Electricité de France
project, for if no agreement were previously arrived at between the two Governments on
the problem of dealing with the said waters, the French Government would be
committing a breach of the relevant provisions of the Treaty of Bayonne of May 26,
1866, and the Additional Act of the same date.

Subsequently to the declaration of the French delegation at the meeting of the
International Commission for the Pyrenees in November 1955, the French Government,
by a Note dated March 21, 1956, informed the Spanish Government of its determination
thenceforth to assume freedom of action within the limits of their rights. In consequence,
the work of developing the waters of Lake Lanoux—which had been declared works of
public utility by a Decree of October 20, 1954, but had so far consisted in no more than
the construction of a road and the installation of a téléphérique—was recommenced on
April 3, 1956. Since that date, the work had by the date of the present judgment been
largely completed without, however, involving any diversion of the waters flowing out of
Lake Lanoux.

The Spanish delegation, however, maintained its basic opposition to any
diversion of the waters of Lake Lanoux, and the meeting of the Special Mixed
Commission in December 1955 was without result. It was nevertheless agreed that a
further meeting of the Commission should take place at Paris, and the Commission in
fact met on March 2, 1956. In the course of this meeting, the French delegation
intimated that they could offer certain additional modalities and guarantees to further the
interests of certain Spanish riparian answers beyond those already included in the
French project. The Spanish delegation, on the other hand, presented a counter-project
for the utilization of the waters of Lake Lanoux without diverting them from the course of
the Canal. The points of view of the two delegations could not be reconciled, and the
Commission, not having been able to reach agreement, decided, on March 6, 1956, to
terminate its work and report to the two Governments.

The French scheme included, besides these two guarantees of a technical
nature, two other guarantees and one advantage. There would be a mixed FrancoSpanish Commission, with both sides equally represented, to ensure the control of the
works as well as the regularity of the restoration of water; one member of the Spanish
Consulate at Toulouse, enjoying the immunities and privileges laid down in the FrancoSpanish Convention of January 7, 1862, would have access to any of the projected
installations; and the volume of water restored, without ever being less than the actual
amount received, would be fixed at an annual minimum of 20,000,000 cubic metres.

the taking of very short periods of reference—one week, a few days, one day, or even
less—in such a way that the systemic difference between the amount restored and the
natural gains loses all practical significance as a function of the river system. In order to
assure a restoration of water equivalent to that brought from natural sources, even in
the event of technical difficulties preventing the restitution from the Ariege taking place
by the tunnel intended for that purpose, a double set of cocks would permit the
restoration being assured out of the waters of Lake Lanoux itself, which would thus
resume for a time their present course.

French delegation formulated a certain number of proposals linking the execution of the
projected works with guarantees for the interests of Spanish riparian owners. As it was
not found possible to arrive at any agreement, the Commission decided, in accepting a
French proposition to this effect, that there should be set up a special mixed
commission, entrusted with the task of drawing up a proposal for the utilization of the
water of Lake Lanoux, which would be submitted to the two Governments. The French
delegation made it clear however, that if the new Commission had not reached a
conclusion by the end of three months from November 14, 1955, the French authorities
would resume freedom of action within the limits of their rights.

The Special Mixed Commission met at Madrid from December 12 to 17, 1955.
The French delegation produced details of a scheme which corresponded in substance
to the scheme communicated to the Governor of Gerona on January 21, 1954, and to
the French proposals put forward at the meeting of the International Commission for the
Pyrenees in November 1955. The French development scheme for Lake Lanoux
comprised, in essence, the following features: Without modifying the springs and the
system of streams then feeding the lake, the latter would be transformed, in particular
by the formation of a dam, so as to enable it to accumulate a quantity of water which
would increase its capacity from 17 to 70 million cubic metres. The waters of the lake,
which run naturally by a tributary stream of the Carol and thence flow towards Spain,
would normally cease to follow that course. They could be used to produce electric
energy by a diversion which would lead them towards the Ariege, a tributary of the
Garonne. Those waters would then go on to lose themselves in the Atlantic Ocean and
not, as previously, in the Mediterranean. In order to compensate for this prior
abstraction of the waters feeding the Carol, an underground replacement tunnel would
lead a part of the waters of the Ariege to the Carol, to which those waters would be
restored in French territory upstream from the intake of the Canal of Puigcerda.
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"(2) The Electricité de France scheme is based on the diversion of the waters of
the basin of the Carol, which flow via the Sègre and the Ebro into the Mediterranean, to
carry them into the Ariège the waters of which join the Garonne and flow into the

On behalf of Spain. " (1) The Electricité de France scheme affects the whole of the
water system and the flow of the waters coming from Lake Lanoux and passing through
the Carol, because both are clearly predetermined by any modification of the physical
causes which determine the flow of those waters along the bed of that river.

The principal arguments put forward by the parties were as follows:

More than thirty publicists are listed in the Memorial as supporting the view that a
prior agreement is mandatory before a riparian may effect a substantial change in the
régime of the Maters of international rivers and lakes. It is recognized by the Spanish
Government that different authors justify their views on the basis of different theories,
but the conclusion is reached that they all agree on the basic proposition that
international law, apart from treaty, sanctions not only the equality of rights of coriparians, but also the necessity of prior agreement among co-riparians, whenever a
substantial alteration of the system of the waters is contemplated.

The decisions of the German, Swiss and American federal courts are reviewed in
the Memorial to indicate that the principle that no substantial change can be brought
about by one riparian without the consent of co-riparians is supported in the available
opinions of courts having to decide questions analogous to those arising from the use of
international rivers.

The Spanish Memorial, at pp. 61-78, states that the examination of treaties
regulating the rights of co-riparians is a proper method of inquiry into the conception of
general international river law held by States in general, since in many cases treaties
contain applications of general principles to specific circumstances. A number of
bilateral and multilateral treaties are then analyzed in the Memorial to show that coriparians have often undertaken to refrain from making changes in the existing régime of
international rivers without first securing the consent of interested co- riparians.

The French Memorial summarizes the principles to be derived from the
authorities as follows: "As far as this litigation is concerned, the following topics may be
particularly borne in mind: the sovereignty in its own territory of a State desirous of
carrying out hydro-electric developments; the correlative duty not to injure the interests
of a neighbouring State; the convenience of informing a neighbouring State of
contemplated projects, of discussing them with it, If need be; the opportunity of seeking
an agreement, including, if appropriate, guarantees of execution; but, if the interests of
the latter State do not suffer serious prejudice, no duty to obtain its consent before
undertaking the work."

Atlantic. This abstraction of water would produce a modification of the physical features
of the hydrographic basin of the Carol, because it would radically alter its structure from
its source onwards by the effect of the total removal of the volume of water which now
flows along its natural course.

The French Government asked the Tribunal to declare that it was correct in
maintaining that in carrying out, without an agreement previously arrived at between the
two Governments, works for the utilization of the waters of Lake Lanoux on the
conditions laid down in the French project and proposals mentioned in the Compromis
(Arbitration Agreement) of November 19, 1956, it was not committing a breach of the
Treaty of Bayonne of May 26, 1866, and the Additional Act of the same date.

"(7) Consequently, the execution, without the prior agreement Of the two
Governments, of the Electriciteé de France scheme will involve, on the part of the
French Government, a breach of Articles 11, 12, 15 and 16 of the Act of 1866, in
destroying the system of community established by that international instrument and the

"(6) The nature of the Electricité de France scheme, and the effects which must
result from its execution, prove that the appropriate works are of a kind which require
the agreement of the two Governments prior to their execution, as appears from the
provisions Of Article 11 read with Articles 12,15 and 16 of the Act of May 26, 1866—a
point of view which the French Government itself took in regard to the hydraulic scheme
known as the ' Ojo de Toro ' in the Val d'Aran.

"(5) The guarantees and the alleged advantages comprised in the Electricité de
France scheme (the creation of a Spanish-French Commission to control the
construction of the restoration arrangements; the nomination of a Spanish engineer,
enjoying consular status, who would then inspect their operation; increased availability
of water at the irrigation season; and the creation in Lake Lanoux of a reserve for use in
Spain) are not in themselves sufficient to permit the juridical establishment of the
system of community destroyed by the unilateral realization of the said scheme.

"(4) The technical possibility of restoring the equivalent of the waters abstracted,
according to the Electricité de France scheme, will not lessen in any way the profound
transformation which the basin of the River Carol will undergo in its physical structure as
a result of human interference with the flow of waters which hitherto have run naturally.
The restoration of the equivalent mentioned will do no more than lessen the
consequences of that transformation, but it would not reduce the effectiveness of the
physical superiority acquired by one of the parties, once the scheme has been carried
out; and that superiority will not be diminished by a juridical system based on a
unilateral conception, contrary to the system of community which is sanctioned by the
Act.

"(3) The restoration of the equivalent of the abstracted water, as it is projected in
the Electricité de France scheme, implies that the water would no longer flow naturally
in its own course, the physical cause of its present flowing being supplanted and
replaced by the will of one country only, as much in the abstraction of the waters of
Lake Lanoux as in the restoration of an eventual equivalent previously taken from the
Ariège. This unilateral modification of the physical cause of the present flow of the Carol
and the substitution for its hydraulic substance of another, of differing provenance,
would transform the waters of the river basin which are common by nature into waters
for the predominant use of one country, thus establishing a physical predominance
which does not today exist, as is shown by the fact that the water flows today according
to physical [natural] laws, whereas after the scheme has been completed its eventual
equivalent will be restored solely by the work of the human will which abstracted it.
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"(1) The Treaty of Bayonne of May 26, 1866, and the Additional Act of the same
date did not intend to crystallize in perpetuity the conditions existing at the time [of their
signature]; they were limited to laying down rules in the matter, rules according to which
those conditions can he modified. But those rules were conceived and drawn up in a
spirit of friendship, of reciprocal confidence, and with a idea of necessary mutual
accord, which inform the whole system of ' community of pasture ' which is latent in the
Treaty and underlies the Additional Act.

In reply on behalf of Spain, it was contended:

"(8) The French scheme, as it has been conceived, presented and guaranteed,
therefore complies fully with the conditions required for its valid execution by the
provisions of the Conventions in force between the two States, even in the absence of
the consent—which it was not obligatory to obtain ~f the Spanish Government."

"(7) French rights and interests would, on the other hand, be seriously harmed if
this scheme were not carried out or even if it were replaced by the Spanish scheme, the
economic value of which would be substantially less.

"(6) The French scheme, with the guarantees and modalities with which it is
furnished, will safeguard completely the rights and interests of Spain, whose
independence it will not compromise in any way.

"(5) The French Government has observed the rules of procedure designed to
preserve, in such matters, all the rights and interests in question.

"(4) The ability of one State to proceed with such works is not made subject to
the prior consent of the other State by answer of the provisions of the Acts above cited,
and especially not by Article 11 or Article 16 of the Additional Act. The Spanish
Government itself so adjudged when, not only without seeking assent but also without
consulting the French Government, it authorized the works at Val d'Aran.

“(3) In particular, their right to undertake works of public utility is expressly
confirmed.

"(2) The sovereignty of each of the two States on its own territory remains
untouched, subject only to the restrictions contained in international instruments in force
between them.

"(5) The rules of procedure, which the French Government has observed, are not
sufficient to preserve all the rights and interests in question seeing that the opinion
which it was able to give concerning the works is not sufficient in itself, but constitutes
merely a notification which allows the other Party to adopt the most appropriate gratitude to safeguard those rights and interests. That attitude could be silence,
acceptance or opposition, and the last named for the purpose of initiating conversations
leading to the reconciliation of interests and eventually to agreement. That is why the
mere observance of the rules of procedure by the French Government does not mean
that it has fulfilled all its obligations under the Act, since to hold that it had done so
would be equivalent to accepting as valid the claim that that international instrument
only lays down rules of procedure applicable to the modalities of the exercise of
sovereignty by the Parties but without properly limiting that sovereignty, whereas, in
fact, the limitations comprised in the Act have an essential import, as has been several
times demonstrated.

"(4) The right which each State has to proceed with works of public utility is
necessarily subject to agreement with the other State if such works affect the course
and the flow of rivers. That follows clearly from Article 11 of the Act, seeing that it
contains no mention of possible compensation for resulting damage; but it creates the
obligation of giving notice to ' the competent authorities ' [a qui de droit] (a significantly
imprecise expression . . .) so that interests which might be involved should not be
harmed. And that necessarily requires the reconciliation, by virtue of the agreement of
the Parties, of opposing interests. Article 11, read with Articles 15 and 17 which provide
for administrative or governmental collaboration between the two States, confirms the
necessity for that agreement, as appears from a proper construction of those provisions.
Such agreement is much more desirable when the public utility works affect, not
secondary causes like the course and the flow of rivers, but a prime cause, like the
physical reason for their flow, or their hydraulic substance, as is the case in the
Electricité de France scheme, a matter in which the Spanish Government and the
French Government have successively agreed to regard such an agreement as
inevitable. For just as the Spanish Government is now defending this point of view in
connection with the scheme mentioned, so the French Government itself was fully of the
same opinion with regard to the scheme of the Produetora de Fuerzas Motriees, which
was based on the diversion of waters in the upper part of the Val d'Aran (see the ' Ojo
de Toro ' case previously cited).

"(3) The rule of priority in recognizing existing legitimate utilization and the rule as
to the distribution of the excess volume of water in the summer season, are clear
limitations on territorial sovereignty, seeing that they were established for the common,
peaceful enjoyment of the waters of rivers flowing on the territory of the two States. And
the right of each country to execute works of public utility cannot supersede the right of
common utility which flows from those rules, because the concept of municipal law is
subordinated to the latter principle of international law.

"(2) The sovereignty of the contracting States over the waters of successive6
rivers which flow on their territories is not absolute, but is made subject to modifications
arrived at between the two parties.

Demarcation Treaties to which it is complementary—a system which is respected by the
Spanish scheme in its appraisal of the interests of France and Spain."

On behalf of France. "(1) The Treaty of Bayonne of May 26, 1866, and the Additional
Act of the same date did not have as their object the ' freezing ' in perpetuity of the
natural conditions existing at the time; they confined themselves, in this matter, to laying
down rules according to which, should occasion arise, those conditions should be
modified.
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"(8) The Electricité de France scheme does not satisfy the requirements of the
treaty provisions in force because it was conceived unilaterally on the principle that
France can dispose freely of waters which flow on her territory. That is why its technical
conception as well as its juridical regulation are contrary to the system of community
sanctioned by the Act, of which both the letter and the spirit would be ignored if the
scheme were carried out without first arriving at an agreement with the Spanish
Government, given that the necessity for that agreement arises from the correct
application of the provisions of that Act."

"(7) It is a gratuitous assertion that French rights and interests will be harmed if
the French scheme were not carried out and if it were replaced by the Spanish scheme
the economic value of which is said to be considerably less. And the assertion is
gratuitous because the last observation envisages only the total of the energy produced
and omits to say that, according to technical calculations, the two schemes differ by only
ten per cent. But the assertion does not take into account that the Spanish scheme is
conceived on the basis of dealing with the waters according to their natural basin which
permits a more perfect regularization of the waters for irrigation and ensures that the
interests of both Parties will benefit from it equally, instead of favouring the interest of
one only, as does the French scheme, the basis of which establishes a preponderance
which is repugnant to the spirit of equality which inspires the Additional Act. And that is
the other aspect to which the Electricité de France scheme does not give full value,
because it has an affect on the political equilibrium between the two sovereignties,
confirmed by the Treaties of Delimitation, which the Spanish scheme respects. In
consequence, the damage which the French scheme would cause to Spanish interests
would be serious, permanent, and contrary to the system of community established by
the Treaty of Bayonne and its Additional Act, while the alleged damage which French
interests would sustain if the French scheme were not carried out is reduced to
obtaining only a relatively smaller hydro-electric production, which is however a minimal
inconvenience which could well be put up with for the sake of good neighbourly
relations between the two countries and in conforms with the spirit which inspires the
Treaties of Delimitation and their Additional Act

"(6) The guarantees and modalities of the French scheme do not safeguard the
Spanish rights and interests, although naturally they do not compromise the material
independence of the State: the consequences of developing the waters of Lake Lanoux
cannot go so far as that. But that scheme does affect its right to independence and
gravely compromises very important interests, which touch the most sensitive point of
the agronomy of the country, namely, shortage of water for irrigation, and serious
damage would result from that if the whole of the use of the waters of the lake while
following their natural basin could not be regularized. In any event, the guarantees of
the French scheme are insufficient, because they were conceived unilaterally, starting
from the erroneous concept that these waters can be freely disposed of in French
territory, for which reason the scheme accords with a unilateral criterion which excludes
a rational dealing with the waters of the basin to the advantage of both Parties and a
juridical bilateral regularization of that dealing as an effective guarantee for the two
Parties.
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“(6) On that point, which is fundamental to the dispute, the divergence of opinion
between the two Governments is complete and it is now for the Tribunal to make its
decision, there being no need to set out afresh the contentions of the French
Government in its pleadings herein.

"(5) The functioning of the system would bring about, thanks to the complete
restoration of the volume of water diverted, the maintenance of the system of utilization
of waters of common use as it was laid down by the Additional Act. The analysis above
set forth of the guarantees offered by the French Government is sufficient to show the
indisputable efficacy of the scheme, both on the juridical and on the practical plane. The
working of these guarantees would assure, as between the Parties, respect for equality
which would break, to the disadvantage of France, a Spanish veto of a kind which would
seriously prejudice the interests of France, while the realization of the scheme would
cause no detriment to Spanish interests.

"(4) The restoration of the diverted waters will be not partial but total. That is the
very basis of the Electricité de France scheme. That complete restoration has been the
object of formal and unconditional obligations undertaken by the French Government. In
those circumstances, to say that the restoration would depend on the ' good will ' of
France is to bring against the latter a charge of a kind which is quite unjustified and to
manifest a spirit of suspicion of a kind which would make international relations
impossible.

"(3) It cannot be said that the Carol would cease to follow its natural course. Save
on one very small part of French territory, no change would be effected in that course....
Only a very limited quality of its waters will be used in a ' preponderant ' manner by
France. There is nothing to forbid such a use if it is compensated by the restoration of
an equivalent quantity of water, as will be the case.

"(2) The diversion, not of the waters of the basin of the Carol, as the Spanish
pleadings assert, but only of the water brought from Lake Lanoux to that river, will no
doubt involve, to that very small extent, and only on French territory, a physical
modification of the basin. But such a modification, in the conditions laid down, is not
forbidden either by the Treaty of May 26, 1886, or by the Additional Act of the same
date.

"(1) It is necessary to state once more, to indicate the exact material scope of the
Electricité de France scheme, that the latter would not affect the whole of the waters in
the basin of the Carol. It would extend only to the diversion of the waters coming from
Lake Lanoux, and these represent only a quarter of those which feed the Carol. So far
as regards [the other] three quarters, the waters of that basin will retain their natural
destination. The modifications resulting from the execution of the scheme will bear
solely on a short section of the course of the Carol, situated in France. The complete
restoration of the volume of water diverted will take place well above the head of the
Puigcerda Canal and, a fortiori, above the Spanish frontier. On Spanish territory, neither
the course nor the flow of the Carol will suffer the slightest change.

In reply on behalf of France, it was contended:
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Held: that France must succeed. "In carrying out, without previous agreement
between the two Governments, works for the utilization of the waters of Lake Lanoux
under the conditions set forth in the [Electricité de France] scheme . . . the French
Government would not be committing a breach of the provisions of the Treaty of
Bayonne of May 26, 1866, and the Additional Act of the same date." Nor did the French
action contravene any rule of international law. These two instruments comprised
inroads on the principle of territorial sovereignty, which must yield to such and other
limitations of international law. The conflicting interests aroused by the industrial use of
international rivers must be reconciled by mutual concessions embodied in
comprehensive agreements. States have a duty to seek to enter into such agreements.
The " interests " safeguarded in the Treaties between France and Spain included
interests beyond specific legal rights. A State wishing to do that which will affect an
international watercourse cannot decide whether another State's interests will be
affected; the other State is the sole judge of that and has the right to information on the
proposals. Consultations and negotiations between the two States must be genuine,

Further arguments advanced during the oral hearings are dealt with, so far as
necessary, in the findings of the Tribunal.

"6. It gives no precise indication of the damage which the execution of the French
scheme would cause to Spanish interests."

"5. It does not make it sufficiently clear that the French scheme does not affect
the whole of the waters of the basin of the Carol, but only approximately one-quarter of
them.

"4. It analyses in a manner which is quite insufficient the guarantees offered by
the latter.

“3. It is silent on the formal undertakings accepted with regard to this total
restoration by the French Government.

"2. It ignores the fact that the French scheme provides for the complete
restoration of the volume of water diverted and not, as it several times asserts, a partial
restoration.

"1. The Spanish Memorial excludes, in its juridical discussion, the final provision
of Article 9 of the Additional Act which reserves the respective rights of each of the
Governments to authorize works of public utility.

In addition, the French Government added the following arguments:

must comply with the rules of good faith and must not be mere formalities. The rules of
reason and good faith are applicable to procedural rights and duties relative to the
sharing of the use of international rivers; and the subjecting by one State of such rivers
to a form of development which causes the withdrawal of some supplies from its basin,
are not irreconcilable with the interests of another State.

"(7) The divergence of opinion on the preceding point inevitably entails the same
disagreement on this one. The French Government maintains that, for the various
reasons it has shown, the execution of its scheme will not modify the system set up by
the Additional Act, which nowhere lays down the necessity, in such a case as this, for
the previous consent of the other State. It is also pointed out that the Spanish
Government in its contentions refers only to the Act and no longer to the Treaty of
Bayonne itself."

"In another connection, the French Memorial (p. 58) examines the question put to
the Tribunal in the light of the ' law of nations '. The French Counter-Memorial (p. 48)
does the same thing, but with the following reservation: ' although the question
submitted to the Tribunal is clearly confined by the Compromis to the interpretation, in
the present case, of the Treaty of Bayonne of 26 May 1866 and of the Additional Act of
the same date . . .' In the oral pleadings the representative of the French Government
said: ' The Compromis does not request the Tribunal to find out whether there are
general principles of international law applicable in this context' (third session, p. 7),

"2. The argument of the Spanish Government is of a general character and calls
for some preliminary remarks. The Spanish Government bases its contention first of all
on the text of the Treaty and of the Additional Act of 1866. Its contention thus falls
exactly within the jurisdiction of the Tribunal as it has been defined by the Compromis
(Article 1). But in addition, the Spanish Government bases its contention on both the
general and the traditional features of the regime of the Pyrenean boundaries and on
certain rules of international common law in order to proceed to the interpretation of the
Treaty and the Additional Act of 1866.

"The question is therefore to determine the obligations of the French Government
in this case. The Spanish Government has endeavoured to define them; the problem
should be examined by beginning with the Spanish contention.

"This text itself imposes a reservation on the principle of territorial sovereignty ('
except for the modifications agreed upon between the two Governments'); some
provisions of the Treaty and of the Additional Act of 1 866 contain the most important of
these modifications; there may be others. It has been contended before the Tribunal
that these modifications should be strictly construed because they are in derogation of
sovereignty. The Tribunal could not recognize such an absolute rule of construction.
Territorial sovereignty plays the part of a presumption. It must bend before all
international obligations, whatever their origin, but only before such obligations.

"Flowing waters change jurisdiction at the moment when they as from one country to the
other, and when the watercourses constitute a boundary, each State exercises its jurisdiction up
to the middle of the flow."

"Article 8. All standing and flowing waters, whether they are in the private or public
domain, are subject to the sovereignty of the State in which they are located, and therefore to that
State's legislation, except for the modifications agreed upon between the two Governments.

The Tribunal said: "I. The public works envisaged in the French scheme are
wholly situate in France; the most important part if not the whole of the effects of such
works will be felt in French territory; they would concern waters which Article 8 of the
Additional Act submits to French territorial sovereignty:
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"4. The Additional Act of May 26, 1866, includes a section headed ' Control and
enjoyment of waters of common user between the two countries '. Besides Article 8
already cited, it contains three articles which are fundamental for the present case (9,
1O and 11) and one article (18) which deals with the ensuring of its practical application.
Articles g and 10 both apply to watercourses ' which flow from one country to the other'
(successive watercourses) or which ' constitute a boundary ' (contiguous watercourses).
By Article 9, each State recognizes the legality of irrigations, of works and of enjoyment
for domestic use, by virtue of concessions, of title or by prescription, existing in the other

"As to question (A):

"(B) If the reply to the preceding question be negative, does the execution of the
said works constitute an infringement of the provisions of the Treaty of Bayonne of May
26, 1866, and of the Additional Act of the same date, because those provisions would in
any event make such execution subject to a prior agreement between the two
Governments or because other rules of Article 11 of the Additional Act concerning
dealings between the two Governments have not been observed?

"(A) Do the works for utilizing the waters of Lake Lanoux in the conditions laid
down in the French scheme and proposals mentioned in the Preamble of the
Compromis constitute an infringement of the rights of Spain recognized by the principal
provisions of the Treaty of Bayonne of May 26, 1866, and the Additional Act of the same
date?

"3. The present dispute can be reduced to two fundamental questions:

"The Tribunal may deviate from the rules of the Treaty and of the Additional Act
of 1866 only if they referred expressly to other rules or had been modified with the clear
intention of the Parties.

"The Spanish Government maintains that the French Government did not have
the right to deprive the Spanish State definitively of the enjoyment of that part of the
water which devolves to it under Article 10. If that were the case, the French scheme
would still comply with the terms of Article 11 if it were established that the part of the
waters of the Carol directed into the Ariege is less than the volume of water allocated to
the riparian owners of the Carol on this side of the frontier as well as to the French State

"It is certain that, if the right of the upstream State had no legal limit in this
sphere, apart from the payment of compensation, the French scheme would satisfy the
basic conditions laid down by Article 10.

"In any event, if Article 9 gives the upstream State the right, subject to
compensation, to deprive in a definitive way users in the downstream State of the
enjoyment of waters to which they have a recognized right, it may be asked whether, for
the execution of works of public utility, it is equally sufficient for the upstream State to
pay, under Article 1O, compensation for cutting off, in a definitive manner, the
enjoyment by the downstream State of the available part of the water.

"According to the Tribunal, the reservation of the right of each contracting State
to execute works of public utility has a general application.

"This remark is of interest if one approaches the point which raised most
controversy between the parties, that is, the reservation of ' the respective rights of the
Governments to authorize works of public utility, on condition that proper compensation
is paid '.

"These two Articles, 9 and 10, ought clearly both to be interpreted together
without opposing one to the other, because Article 10 deals with ' available water' after
the application of Article 9 concerning recognized enjoyment: the two Articles taken
together exhaust the object of the regulation.

"5. Article 10 provides that after having satisfied the actual needs of recognized
enjoyments, the quantity of water available at low water at the point where it crosses the
frontier is calculated and is then shared out in advance according to a predetermined
principle of distribution.

"(c) The recognition of the legality of an enjoyment is to cease in case of abuses,
including abuses other than employment of water in excess of what is necessary to
satisfy actual needs.

"(b) The legality of each enjoyment is recognized only to the extent that the water
used is necessary to satisfy actual needs.

"Since the question presented by the Compromis relates solely to the Treaty and
to the Additional Act of 866, the Tribunal will apply the following rules for each particular
point:

"The clear provisions of law contained in a treaty do not require any
interpretation; the text provides an objective rule which covers entirely the subject
matter to which it applies; when the provisions call for interpretation this should be done
according to international law; international law does not sanction any absolute and rigid
method of interpretation; we may therefore take into account the spirit that guided the
framing of the Pyrenean Treaties as well as the rules of international common law.

"(a) Each State may, when appropriate, require the concession, the title or the
prescription invoked by the other State to be verified by examination. The recognition of
such legality by the State which requires the verification shall cease for any enjoyment
which has not passed this latter test.

‘“In the course of the proceedings, both written and oral, occasional reference
has been made to the application of the general rules of international law as regards
rivers. In the opinion of the Court, the points submitted to it by the Parties in the present
case do not entitle it to go outside the field covered by the Treaty of 1863.'

"The recognition of the legality of such use is subject to the following conditions:

State at the moment when the Additional Act entered into force. Under Article 1&, an
national Commission of Engineers was charged with the technical operations necessary
for the application of Article g and other articles of the Additional Act.

and: 'A treaty is interpreted in the context of positive international law from the time
when it may be applied' (seventh session, P. 6).

"In an analogous case, the Permanent Court of International Justice (Diversion of
Water from the Meuse7 declared:
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"7. The Spanish Government takes its stand on a different ground. In the
arbitration Compromis it had already alleged that the French scheme ' modifies the
natural conditions of the hydrographic basin of Lake Lanoux by diverting its waters into
the Ariège and thus making the restoration of the waters of the Carol physically
dependent on human will, which would involve the de facto preponderance of one Party
in place of the equality of the two Parties as provided by the Treaty of Bayonne of May
26, 1866, and by the Additional Act of the same date.

"It could also have been claimed that, by their technical character, the works
envisaged by the French project could not in effect ensure the restitution of a volume of
water corresponding to the natural contribution of the Lanoux to the Carol, either
because of defects in measuring instruments or in mechanical devices to be used in
making the restitution. The question was lightly touched upon in the Spanish Counter
Memorial (p. 86), which underlined the extraordinary complexity ' of procedures for
control, their ' very onerous ' character, and the ' risk of damage or of negligence in the
handling of the watergates, and of obstruction in the tunnel'. But it has never been
alleged that the works envisaged present any other character or would entail any other
risks than other works of the same kind which today are found all over the world. It has
not been clearly affirmed that the proposed works would entail an abnormal risk in
neighbourly relations or in the utilization of the waters. As we have seen above, the
technical guarantees for the restitution of the waters are as satisfactory as possible. If,
despite the precautions that have-been taken, the restitution of the waters were to suffer
from an accident, such an accident would be only occasional and, according to the two
Parties, would not constitute a violation of Article 9.

"It could have been argued that the works would bring about an ultimate pollution
of the waters of the Carol or that the returned waters would have a chemical
composition or a temperature or some other characteristic which could injure Spanish
interests. Spain could then have claimed that her rights had been impaired in violation
of the Additional Act. Neither in the dossier nor in the pleadings in this case is there any
trace of such an allegation.

"One might have attacked this conclusion in several different ways.

"6. In effect, thanks to the restitution effected by the devices described above,
none of the guaranteed users w ill suffer in his enjoyment of the waters (this is not the
subject of any claim founded on Article 9); at the lowest water level, the volume of the
surplus waters of the Carol, at the boundary, w ill at no time suffer a diminution; it may
even, by virtue of the minimum guarantee given by France, benefit by an increase in
volume assured by the waters of the Ariege flowing naturally to the Atlantic.

"8. The prohibition of compensation between the two basins, in spite of
equivalence between the water diverted and the water restored, unless the withdrawal
of water is agreed to by the other Party would lead to the prevention in a general way of
a withdrawal from a watercourse belonging to River Basin A for the benefit of River
Basin B. even if this withdrawal is compensated for by a strictly equivalent restitution
effected from a watercourse of River Basin B for the benefit of River Basin A. The
Tribunal does not overlook the reality, from the point of view of physical geography, of
each river basin, which constitutes, as the Spanish Memorial (at p. 53) maintains, ' a
unit '. But this observation does not authorize the absolute consequences that the
Spanish argument would draw from it. The unity of a basin is sanctioned at the juridical
level only to the extent that it corresponds to human realities. The water which by nature
constitutes a fungible item may be the object of a restitution which does not change its
qualities in regard to human needs. A diversion with restitution, such as that envisaged
by the French project, does not change a state of affairs organized for the working of
the requirements of social life.

"These two points must now be examined successively.

"Actually, it seems that the Spanish argument is twofold and relates, on the one
hand, to the prohibition, in the absence of the consent of the other Party, of
compensation between two basins, despite the equivalence of what is diverted and
what is restored, and, on the other hand, the prohibition, without the consent of the
other Party, of all acts which may create by a de facto inequality the physical possibility
of a violation of rights.

"According to the Spanish Government, that provision appears to establish the
conception that neither of the Parties may, without the consent of the other, modify the
natural flow of the waters. The Spanish Counter Memorial (at p. 77) recognizes
nevertheless that: ‘From the moment when human will intervenes to bring about some
hydraulic development, it is an extra-physical element which acts upon the current and
changes what Nature has established.' Similarly, the Spanish Government does not
give a fixed meaning to ' the order of Nature'; according to the Counter Memorial (at p.
96): { A State has the right to utilize unilaterally that part of a river which runs through it
so far as such utilization is of a nature which will effect on the territory of another State
only a limited amount of damage, a minimum of inconvenience, such as falls within what
is implied by good neighbourliness.'

" 'Article 12. The downstream lands are obliged to receive from the higher lands of the
neighbouring country the waters which flow naturally therefrom together with what they carry,
without the hand of man having contributed thereto. There may be constructed neither a dam, nor
any obstacle capable of harming the upper riparian owners, to whom it is likewise forbidden to do
anything which might increase the burdens attached to the servitude of the downstream lands.'

"The position of the Spanish Government seems to become clearer in the course
of the written and of the oral proceedings. In the Memorial (at p. 52) that Government
invokes Article 12 of the Additional Act:

under Article 10. The Tribunal has not sufficient factual evidence to permit it to decide
the latter point.

"The solution of the problem which has just been examined on the subject of the
scope of Article 10 is nevertheless not indispensable for resolving the question put by
the Compromis.
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"On the other hand, the proposals of the French Government which form an
integral part of its project carry ' the assurance that in no case will it impair the régime
thus established ' (Annex 12 of the French Memorial). The Tribunal must therefore reply
on the basis of this assurance to the question posed by the Compromis. It cannot be
alleged that, despite this pledge, Spain would not hare a sufficient guarantee, for there
is a general and well-established principle of law according to which bad faith is not
presumed. Furthermore, it has not been contended that at any time one of the two
States has knowingly violated, at the expense of the other, a rule relating to the control
of the water. At any rate, while inspired by a just spirit of reciprocity, the Treaties of
Bayonne has only established a legal equality and not an equality in fact. If it were
otherwise, they would has had to forbid on both sides of the boundary all installations
and works of a military nature which might have given one of the States a de facto
preponderance which it might use to violate its international pledges. But we must go
still further; the growing ascendancy of man over the forces and the secrets of nature
has put into his hands instruments which he can use to violate his pledges just as much

"9. Elsewhere, the Spanish Government has contested the legitimacy of the
works carried out on the territory of one of the signatory States of the Treaty and of the
Additional Act, if the works are of such a nature as to permit that State, albeit in violation
of its international pledges, to bring pressure to bear on the other signatory. This rule
would derive from the fact that the Treaties concerned confirm the principle of equality
between States. Concretely, Spain considers that France has not the right to bring
about, by works of public utility, the physical possibility of cutting off the flow of the
waters of the Lanoux or the restitution of an equivalent quantity of water. It is not the
task of this Tribunal to pronounce judgment on the motives or the experiences which
may have led the Spanish Government to voice certain misgivings. But it is not alleged
that the works in question have as their object, apart from satisfying French interests,
the creation of a means of injuring, at least contingently, Spanish interests; that would
be all the more improbable since France could only partially dry up the resources that
constitute the flow of the Carol, since she would affect also all the French lands that are
irrigated by the Carol and since she would expose herself along the entire boundary to
formidable reprisals.

The Tribunal therefore is of opinion that the diversion with restitution as envisaged in the
French scheme and proposals is not contrary to the Treaty and to the Additional Act of
1866.

as for the common good of all; the risk of an evil use has so far not led to subjecting the
possession of these means of action to the authorization of the States which may
possibly be threatened. Even if we took our stand solely on the ground of neighbourly
relations, the political risk alleged by the Spanish Government would not present a more
abnormal character than the technical risk which was discussed above. In any case, we
do not find either in the Treaty and the Additional Act of May 26, 1866, or in international
common law, any rule that forbids one State, acting to safeguard its legitimate interests,
to put itself in a situation which would in fact permit it, in violation of its international
pledges, seriously to injure a neighbouring State.

"The state of modern technology leads to more and more frequent justifications
of the fact that waters used for the production of electric energy should not be returned
to their natural course. Water is taken higher and higher up and it is carried ever farther,
and in so doing it is sometimes diverted to another river basin, in the same State or in
another country within the same federation, or even in a third State. Within federations,
the judicial decisions have recognized the validity of this last practice (Wyoming v.
Colorado . . . [259 U.S. 419]) and the instances cited by Dr. J. E. Berber, Die
Rechtsqgellen des internationalen Wassernutzungrechts, p. 180, and by M. SauserHall, ' L'Utilisation industrielle des fleuves internationaux', [in] Recueil des Cours de
l'Académie de Droit international de la Haye, 1953, vol. 83, p. 544; for Switzerland, [see]
Recueil des Arrêts du Tribunal Fédéral, vol. 78, Part 1, pp. 14 et seq.).

"11. Before proceeding to an examination of the Spanish argument, the Tribunal
believes it will be useful to make some very general observations on the nature of the
obligations invoked against the French Government. To admit that jurisdiction in a
certain field can no longer be exercised except on the condition of, or by way of, an
agreement between two States, is to place an essential restriction on the sovereignty of
a State, and such restriction could only be admitted if there were clear and convincing
evidence. Without doubt, international practice does reveal some special cases in which

"The argument put forward by the Spanish Government is stated on two planes—
the Spanish Government takes its stand, on the one hand, on the Treaty and the
Additional Act, on the other hand on the system of faceries or compascuités9 which
exists on the Pyrenean frontier, as well as on the rules of international common law.
The two latter sources would permit, first of all, the interpretation of the Treaty and the
Additional Act of 1866, and then, in a larger perspective, the demonstration of the
existence of an unwritten general rule of international law. The latter (it is contended)
has precedents which would permit its establishment in the traditions of the system of
faceries, in the provisions of the Pyrenean Treaties and in the international practice of
States in the matter of the industrial use of international watercourses.

"In the written as well as the oral proceedings, that Government developed this
point of view, completing it by the recital of the principles which ought to govern
dealings leading to such prior agreement. Two obligations, therefore, would seem to
rest upon the State which desires to undertake the works envisaged, the more important
being to reach a prior agreement with the other interested State; the other, which is
merely accessory thereto, being to respect the other rules laid down by Article 11 of the
Additional Act.

“10. In the Compromis, the Spanish Government had already declared that, in its
opinion, the French scheme required for its execution ' the previous agreement of both
Governments, in the absence of which the country making the proposal is not at liberty
to undertake the works '.

"As to question (B.):

"Subject to this last-mentioned question, the Tribunal replies in the negative to
the first question, at para. 3 (A) supra8

“It remains to enquire whether the French scheme conflicts with the basic rules
laid down by Article 11. That question will be examined below within the general
framework of that Article (see para. 24).
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The Spanish Government has endeavoured to demonstrate that the demarcation
line at the Pyrenean boundary constitutes a zone organized in conformity with a special
law, customary in nature, incorporated in international law by the Boundary Treaties
which have recognized it, rather than being a limitation on the sovereign rights of

"12. First, to enquire whether the argument that the execution of the French
scheme is subject to the prior agreement of the Spanish Government is justified in
relation to the system of compascuités or aceries or in relation to international common
law; the collected evidence would permit, if necessary, the interpretation of the Treaty
and the Additional Act of I866, or rather, according to the wider formula given in the
Spanish argument, to affirm the existence of a general principle of law, or of a custom,
the recognition of which, inter alia, is embodied in the Treaty and the Additional Act of
1866 (Spanish Memorial, p. 81).

"A. The necessity for a prior agreement.

"In the light of these general observations, and in relation to the present case, we
will now examine in turn whether a prior agreement is necessary and whether the other
rules laid down by Article II of the Additional Act have been observed.

"That is why international practice prefers to resort to less extreme solutions by
confining itself to obliging the States to seek, by preliminary negotiations, terms for an
agreement, without subordinating the exercise of their competences to the conclusion of
such an agreement. Thus, one speaks, although often inaccurately, of the obligation of
negotiating an agreement'. In reality, the engagements thus undertaken by States take
very diverse forms and have a scope which varies according to the manner in which
the) are defined and according to the procedures intended for their execution; but the
reality of the obligations thus undertaken is incontestable and sanctions can be applied
in the event, for example, of an unjustified breaking off of the discussions, abnormal
delay, disregard of the agreed procedures, systematic refusals to take into
consideration adverse proposals or interests, and, more generally-, in cases of violation
of the rules of good faith (Tacna-Arica Arbitration: Reports of International Arbitral
Awards, vol. II, pp. 921 et seq.;10 Case of Railway Traffic between Lithuania and
Poland: P.C.I.J., Series A/B, No. 42, pp. 108 et seq11).

"In effect, in order to appreciate in its essence the necessity for prior agreement,
one must envisage the hypothesis in which the interested States cannot reach
agreement. In such case, it must be admitted that the State which is normally
competent has lost its right to act alone as a result of the unconditional and arbitrary
opposition of another State. This amounts to admitting a 'right of assent', a 'right of
veto', which at the discretion of one State paralyses the exercise of the territorial
jurisdiction of another.

bordering States' (Spanish Memorial, p. 55). The most characteristic manifestation of
this customary law would be the existence of compascuités or faceries (Oral Pleadings,
fourth session, p. 169 which are themselves the remnant of a more extensive communal
system which, in the Pyrenean valleys, was founded on the rule that matters of common
interest must be regulated by agreements that have been freely debated.

this hypothesis has become reality; thus, sometimes two States exercise conjointly
jurisdiction over certain territories (joint ownership, co-imperixm, or condominium);
likewise, in certain international arrangements, the representatives of States exercise
conjointly a certain jurisdiction in the name of those States or in the name of
organizations. But these cases are exceptional, and international judicial decisions are
slow to recognize their existence, especially when they impair the territorial sovereignty
of a State, as would be the case in the present matter.

"13. The Spanish Government endeavoured to establish similarly the content of
current positive international law. Certain principles which it demonstrates are,
assuming the demonstration to be accepted, of no interest for the problem now under
examination Thus, if it is admitted that there is a principle which prohibits the upstream
State from altering the waters of a river in such a fashion as seriously to prejudice the
downstream State, such a principle would have no application to the present case,
because it has been admitted by the Tribunal, in connection with the first question
examined above, that the French scheme will not alter the waters of the Carol. In fact,
,States are today perfectly conscious of the importance of the conflicting interests
brought into play by the industrial use of international rivers, and of the necessity to
reconcile them by mutual concessions. The only way to arrive at such compromises of
interests is to conclude agreements on an increasingly comprehensive basis.
International practice reflects the conviction that States ought to strive to conclude such
agreements: there would thus appear to be an obligation to accept in good faith all
communications and contracts which could, by a broad comparison of interests and by
reciprocal good will, provide States with the best conditions for concluding agreements.
This point will be referred to again later on, when enquiring what obligations rest on
France and Spain in connection with the contracts and the communications preceding
the putting in hand of a scheme such as that relating to Lake Lanoux.

"But one cannot take the matter any further; it is impossible to extend the system
of compascuités beyond the limits assigned to them by the treaties, or to deduce
therefrom a notion of generalized ' communal rights ' [communauté] which would have a
legal content of some sort. As for recourse to the notion of the ' boundary zone ', it
cannot, by the use of a doctrinal vocabulary, add an obligation to those sanctioned by
positive law.

"In effect, the French project does not impair at all the rights of pasturage on
French territory guaranteed by the treaties for the benefit of certain Spanish communes.
It appears in particular, according to the replies of the Parties to a question put by the
Tribunal, that the pasturage rights that the Spanish Commune of Llivia possesses on
French territory in no way touch the waters of Lake Lanoux or of the Carol. The Spanish
Government invokes also the system of compascuités or rather that of the Pyrenean
communal rights which have now disappeared, and of which the compascuités are the
last trace, to retain essentially the spirit of this system, based on understanding, on
respect for common interests and on a search for compromise by agreements freely
negotiated and concluded. In this sense, it is indeed correct that the characteristics
peculiar to the Pyrenean border induce the bordering States to be guided, more than for
any other boundary, by a spirit of co-operation and of understanding indispensable to
the solution of the difficulties which may be born of boundary relations, particularly in
mountainous countries.
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"In regard to running waters, it is difficult to make a very great distinction between
a communal right of property and a communal right of usage, both of which are in

"According to one argument, the waters are subject to a regime of indivision [joint
ownership] or, rather, communauté. In its strict meaning, this argument clearly
contradicts the provisions of Article 8 of the Additional Act; it was not maintained by the
Spanish Government. But the latter distinguished between community of property and
community of use and made reference to a community of use based on the sub-heading
covering Articles 8 to 21 in the Additional Act: ' Control and enjoyment of waters of
common usage between the two countries' (cf. Spanish Counter Memorial, p. 42; Oral
Pleadings, 4th session, p. 28).

"(a) The Treaty and the Additional Act of 1866.—15. The basic argument of the
Spanish Government, put forward from the time of the-Compromis onward, is that the
execution of the French scheme is subject to the necessity of a prior agreement
because it touches the common general interests of the two countries.

"14. As between Spain and France, the existence of a rule requiring prior
agreement for the development of the water resources of an international watercourse
can therefore result only from a Treaty. From this point of view, first the Treaty and the
Additional Act of 1866 and then the Agreement of 1949 will be examined. The latter was
the subject of copious argument; it can be included among the number of those '
modifications agreed upon between the two Governments' mentioned in Article 8 of the
Additional Agreement of May 26, 1866; and for that reason the Tribunal is competent to
examine it.

"Customary international law, like the traditional Law of the Pyrenees, does not
supply evidence of a kind to orient the interpretation of the Treaty and of the Additional
Act of 1866 in the direction of favouring the necessity for prior agreement; even less
does it permit us to conclude that there exists a general principle of law or a custom to
this effect.

' [The present Convention] in no way alters the freedom of each State, within the
framework of international law, to carry out on its territory all operations for the development of
hydraulic power which it desires '; there is provided only an obligation upon the interested
signatory States to join in a common study of a development programme; the execution of this
programme is obligatory only for those States which have formally subscribed to it.

perpetuity. But above all, expressions used in a heading cannot in themselves embrace
consequences contrary to the principles formally established by the articles grouped
under that heading. Now, the water system which results from the Additional Act is not
in general favourable to indivision or communal rights, even of usage; it sets out precise
rules for a division of waters; few international watercourses are subjected to such
detailed rules as are those of the Pyrenees; the object of these provisions is to divide
and separate the rights so as to avoid the difficulties of the systems of indivision,
difficulties to which the Pyrenean Treaties openly call attention in their preamble (Treaty
of April 14, 1862), and even in their text (Article 13 of the Treaty of December 2, 1856).

"But international practice does not so far permit more than the following
conclusion: the rule that States may utilize the hydraulic power of international
watercourses only on condition of a prior agreement between the interested States
cannot be established as a custom, even less as a general principle of law. The history
of the formulation of the multilateral Convention signed at Geneva on December 9,
1923, relative to the Development of Hydraulic Power Affecting More than One State,12
is very characteristic in this connection. The initial project was based on the obligatory
and paramount character of agreements whose purpose was to harness the hydraulic
forces of international watercourses. But this formulation was rejected, and the
Convention, in its final form, provides (Article 1) that

"The method of reasoning apparent in the development of the Spanish thesis
calls for a more general observation. The necessity for a prior agreement would derive
from all the circumstances in which the two Governments are led to reach agreement;
this would be the case in matters concerning the compensation provided for by Article g
of the Additional Act, and in the matter of the French proposals which, on account of the
interplay of the guarantees which they provide, would presuppose an agreement with
the Spanish Government. This reasoning is in contradiction with the most general
principles of international law. It is for each State to evaluate in a reasonable manner
and in good faith the situations and the rules which will involve it in controversies; its
evaluation may be in contradiction with that of another State; in that case, should a
dispute arise the Parties normally seek to resolve it by negotiation or, alternatively, by
submitting to the authority of a third party; but one of them is never obliged to suspend
the exercise of its jurisdiction because of the dispute except when it assumes an
obligation to do so; by exercising its jurisdiction it takes the risk of seeing its

"16. A second argument to establish the necessity for a prior agreement could be
drawn from the text of Article 11 of the Additional-Act (cf. Spanish Memorial, p. 48). If
Article 11 explicitly sets forth only an obligation to furnish information, ' the necessity for
prior agreement . . . results implicitly from this obligation to give information which was
considered above; this obligation cannot disappear by itself since its object is the
protection of the interests of the other Party.' In the opinion of the Tribunal, this
reasoning lacks a logical basis. If the contracting Parties had wished to establish the
necessity for a prior agreement, they would not have confined themselves to mentioning
in Article 11 only the obligation to give notice. The necessity for prior notice from State A
to State B is implicit if A is unable to undertake the work envisaged without the
agreement of B; it would, then, not have been necessary to mention the obligation of
notice to B. if the necessity for a prior agreement with B had been established. In any
case, the obligation to give r4et~ce does not include the obligation, which is much more
extensive, to obtain the agreement of the State that has been notified; the purpose of
the notice may be completely different from that of agreeing to allow B to exercise the
right of veto; it may be quite simply (and Article 11 of the Additional Act states this) to
allow B to safeguard, on the one hand, at the proper time, the rights of its riparian
owners to compensation, and on the other hand, so far as is possible, its general
interests. This is so true that, incidentally, and without abandoning on that account its
main thesis, the Spanish Counter Memorial (at p. 52) admits that according to Article 11
' these works or new concessions may not alter the system or flow of a watercourse
except to the extent to which the reconciliation of the interests compromised would be
impossible.'
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"As has been recognized by international judicial decisions, both by the
Permanent Court of Arbitration (in the case of the North Atlantic Fisheries (1910)) and
by the International Court of Justice (in the [Anglo-Norwegian] Fisheries Case (1951)13
and in the Case Concerning [Rights of] United States Nationals in Morocco (1952)14,
one must not seize upon isolated expressions or ambiguous attitudes which do not alter
the legal positions taken by States. All negotiations tend to take on a global character;
they bear at once upon rights—some recognized and some contested—and upon
interests; it is normal that when considering adverse interests, a Party does not show
intransigence with respect to all of its rights. Only thus can it have some of its own
interests taken into consideration.

"Pushed to the extreme, the Spanish thesis would imply either the general paralysis of
the exercise of State jurisdiction whenever there is a dispute, or the submission of all
disputes, of whatever nature, to the authority of a third party; international practice does
not support either the one or the other of these consequences.

"18. The Parties have attempted to determine the meaning of the Treaty and of
the Additional Act of 1866 by reference to their respective attitudes, notably on the
occasion of various projects for developing hydraulic power in the Pyrenees. In support
of the necessity for an agreement the Spanish Government invoked a Note of February
29, 1920, from the French Ministry of Foreign Affairs to the Spanish Ambassador in
Paris (Annex 13 to the Spanish Memorial)-as well as a note verbale dated February 10,
1932, from the French Ambassador at Madrid relating to the diversion of the waters
known as Trou de Toro. It is not possible to draw a direct conclusion from this
diplomatic correspondence, because it concerns works which comprise for a large part
diversion without restoration.

"The examination of Articles 15 and 16 of the Additional Act leads therefore to a
negative conclusion as regards the obligation to enter into a prior agreement. Positively,
one can but admit that there does exist a duty of consultation and of bringing into
harmony the respective actions of the two States when general interests are involved in
matters concerning waters. On this point, the fairly extensive principles of Article 16 are
worthy of being borne in mind when the obligations of the two Parties resulting from
Article 11 of the Additional Act are examined later.

"In the opinion of the Tribunal, even giving that provision its widest connotation
and combining, as in the Spanish argument, Article 15 and Article 16, no more can be
drawn from it than the following conclusion: it lays down a procedure of consultation
which defines the extent to which the local authorities are called upon to resolve certain
disputes or to harmonise the exercise of their powers. In case of difficulty, the superior
administrative level must take over, and finally, in the terms of Article 16, ' the dispute
shall be submitted to the two Governments '. It results from what has been said above
that it is impossible to deduce from that formula the need for prior agreement. If the
Spanish argument were correct, it would have to be admitted that, in a zone which
would vary from case to case according to the general interests involved, the exercise
of the powers of the two States would be suspended by the necessity for a prior
agreement. Practice shows no trace of such an obligation.

"At the time of the meeting of the session of January 31February 3, 1949, of the
International Commission of the Pyrenees, the question of Lake Lanoux was brought up
under the item ' other business' on the agenda, by the French delegation, who proposed
the constitution of a mixed Commission of Engineers. The Spanish delegation accepted
the constitution of the Commission ' which shall undertake to study the matter and
report to the respective Governments, it being understood that the present state of
affairs is not to be modified until the Governments shall have decided otherwise by
common accord ' (Annex 31 (1) of the Spanish Memorial). On March 13, 1950, the
Spanish Government, in a note verbale addressed to the French Government,

"(b) The Agreement of 1949.&19. But a special place must be given to an
Agreement concluded in 1949, to which the Spanish case attaches considerable
importance.

"In this case, it is certain that Spain and France have always maintained their
essential theses concerning the necessity for prior agreement. As the Spanish Memorial
recognizes (p. 35), neither of the two Governments has ever modified the position that it
has taken from the beginning. The French Government has in particular restated its own
position on several occasions, as shown in the dispatch of May 1, 1922 (Annex 25 of
the Spanish Memorial), and in the conversations set forth in a report of the meeting of
August 5, 1955, of the Mixed Commission of Engineers (Annex 39 of the Spanish
Memorial). The Tribunal . . . has not found in the diplomatic correspondence any
elements which involve recognition by France of the Spanish Government's thesis that
the execution of works such as those envisaged in the present case is dependent upon
a prior agreement between the two Governments.

"It is important to keep these considerations in mind when drawing legal
conclusions from diplomatic correspondence.

"Further, in order for negotiations to proceed in a favourable climate, the Parties
must consent to suspend the full exercise of their rights during the negotiations. It is
normal that they should enter into engagements to this effect. If these engagements
were to bind them unconditionally until the conclusion of an agreement, they would, by
signing them, lose the very right to negotiate; this cannot be presumed.

"In a more general way, when a question gives rise to long controversies and to
diplomatic negotiations which have been several times begun, suspended and
resumed, it is appropriate, in order to interpret the meaning of diplomatic documents, to
take into account the following principles.

international responsibility called into question, if it is established that it did not act within
the limits of its rights. The commencement of arbitral proceedings in the present case
illustrates perfectly these rules in the functioning of the obligations subscribed to by
Spain and France in the Arbitration Treaty of July 10, 1929.

"17. The last textual argument relied upon by the Spanish Government relates to
Articles 15 and 16 of the Additional Act, which (it is said) establishes the obligation to
reach a prior agreement. Their exact scope raised considerable controversy: the French
text of Article 16 relates to a '"droit de réglementation des intéréts généraux et
interpretation ou modification de leurs réglements’; the Spanish text, which is wider,
refers to matters of common accord (‘asuntos de conveniencia general').
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"In 1954, the Prefect of the Department of Pyrénées Orientales, acting on the
instructions of his Government, brought to the notice of the Governor of Gerona that an
essential modification had been effected to the French scheme, which now provided for
the restoration of the diverted water, and he added that therefore ' as the present state
of affairs is not being modified, the obligations undertaken at the time of the meeting of
the International Commission for the Pyrenees at Madrid in February 1949 are being
observed.' (Annex 8 of the French Memorial). To a Spanish Note of April 9, 1954, the
French Ministry of Foreign Affairs replied by a note verbale of July 18,1954 (Annex g of
the French Memorial). It stated that ' contrary to what the Spanish Embassy asserts in
the penultimate paragraph of its Note of April 9, 1954, the Ministry of Foreign Affairs did
not, in its Note of June 27, 1953, give an assurance " that such works would not be
commenced before the meeting of the Mixed Commission of Engineers " but, more
precisely, that nothing had been or was about to be undertaken in regard to Lake
Lanoux, without making the commencement of the works subject to the results of the
labours of the Commission.' Moreover, the Note adds that the Spanish riparian owners
of the Carol were not to suffer any damage: ' Article 11 of the Additional Act cannot be
invoked by either party and the French authorities are in no way bound to make the
commencement of the work wait upon the meeting of the Mixed Commission arranged
at the International Commission for the Pyrenees in 1949.' The Mixed Commission of
Engineers met at Perpignan on August 5, 1955, and reached no result. In reply to a
Spanish note verbale of August 19, 1955 (Annex 40 of the Spanish Memorial), which on
the basis of previous obligations denied that the French Government had the right to
execute the projected works, the latter Government on October 3, 1955, renewed its
assurance to the Spanish authorities ' that no work has been or will be undertaken
which might modify the water system on the Spanish slopes ~4 of the Pyrenees before
the Commission for the Pyrenees meets at Paris on November 3 next. Certain ancillary
works which had been begun have been suspended.' (Annex 41 of the Spanish
Memorial.) With the meeting of the International Commission for the Pyrenees the
negotiations were to take another course; the two delegations recorded their
disagreement on important points of law, but it was decided that a new Commission, the
Special Mixed Commission, was to meet at Madrid on December 12,1955, in order ' to
draw up a scheme for the utilization of the waters of Lake Lanoux ' (Annex 12 of the
French Memorial). At the same time, the French delegation made it clear that ' if, within

'Although the Additional Act of Bayonne of May 26, 1866, which governs the
matter, in particular by Article 11 thereof, does not provide that works which might affect
the water system shall be suspended on the request of the other Party, the Minister for
Foreign Affairs most willingly gives the Spanish Embassy the assurance that nothing
has been or is about to be undertaken in regard to Lake Lanoux.' (Annex 37 of the
Spanish Memorial.)

three months from today, the Commission whose meeting is provided for in the procèsverbal has not reached a conclusion, the French authorities will resume their freedom of
action within the limits of their rights '. The Special Mixed Commission held its first
meeting at Madrid on December 12, 1955, and a second meeting at Paris on March 2,
1956, without arriving at any result and without any new obligations being undertaken.

suggested that the installation at Lake Lanoux of water-measuring apparatus
constituted a breach of the Agreement. Then France drew up another scheme which
would ensure a partial restoration of the water, which was notified in accordance with
Article 11 of the Additional Act of May 26, 1866. In response to a demarche by the
Spanish Embassy at Paris, the French Government by a Note dated June 27, 1953,
agreed to the meeting of the Mixed Commission of Engineers envisaged at the meeting
of the International Commission for the Pyrenees in 1949. Furthermore, the Note stated:

In view Of the circumstances surrounding its conclusion, it is normal to place this
agreement within the framework of diplomatic negotiations. It was brought about by an
act of the International Commission of the Pyrenees, which possesses no power of its
own to decide questions which are submitted to it, and whose competence is limited to
making studies and giving information. The agreement contained not only the pledge to
maintain the present state of affairs, but above all and essentially it established a Mixed
Commission of Engineers whose rather vague mandate was to study the question of
Lake Lanoux and to submit the result of its labours to the Governments. The pledge to

"The good faith of both Parties being absolutely unchallenged, it falls to the
Tribunal to make an objective search for the full significance of the obligation; it is not
necessary in fact that it should determine the scope thereof; it will suffice to establish its
duration.

“It is not to be doubted that each of the Parties understands that obligation in the
light of its own interpretation of the Treaty and of the Additional Act of 1866. France was
able to form the view that, as Spain did not have the right to approve or disapprove, and
seeing that she could regard the proposed works as conforming with the basic rules of
the Treaties, she was not bound to suspend the execution of the works; from that point
of view, the agreement of 1949 was a measure which w as preparatory to negotiations
and which had no meaning except in its concrete framework. This position had been
taken up in 1922 by France, who in a Note dated January 5, 1922 (Annex 21 of the
Spanish Memorial), asserted that the constitution of a survey commission could not in
any event prejudice the Treaty of May 26, 1866. Spain, on the other hand, was able to
form the view that, in any circumstances, France was bound not to carry out any work
without her consent and that, in consequence, the agreement of 1949, far from giving
rise to a new obligation, did no more than confirm a pre-existing general obligation. This
difference of viewpoint also explains why the Parties differed as to the extent of their
respective liabilities. It appears that the French Government. considered sometimes that
it was only bound to ensure for the Carol a course and a flow equivalent to its natural
course and flow, sometimes that it was only bound not to divert the waters. Spa-in, on
the contrary, all along took the view that France must not undertake any work which,
whether closely or remotely, had a direct or indirect connection with the development
project.

"20. One point alone is not contested: the obligation had a valid existence; but
the Parties are in accord neither as to its duration nor as to its scope.

"Examination of the diplomatic correspondence shows then that three distinct
obligations (before the arbitration proceedings) were undertaken by the French
Government. The two last, that of October 3, 1955, and that of November 14, 1955,
were for a limited duration; that of 1949 did not mention any period of duration—that is
why it has a special importance in the Spanish argument.
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"It has not been disputed that France has, in regard to the development of Lake
Lanoux, complied with the obligation to give notice.

"The first obligation does not call for much comment, since its sole object is to
permit the carrying out of the second. In any event, the possibility of prejudicing the
course or the volume of the water mentioned in Article 11 cannot in any case be left
exclusively to the discretion of the State which proposes to execute those works or to
grant new concessions; the assertion of the French Government that the projected
works can cause no prejudice to the Spanish riparian owners is, despite what has been
said in argument (French Memorial, p. 36) not sufficient to relieve that Government from
any of the obligations contained in Article 11 (see the note verbale of July 18, 1954,
from the French Ministry of Foreign Affairs to the Spanish Embassy: Annex g of the
French Memorial, p. 100). A State which is liable to suffer repercussions from work
undertaken by a neighbouring State is the sole judge of its interests; and if the
neighbouring State has not taken the initiative, the other State cannot be denied the
right to insist on notification of works or concessions which are the object of a scheme.

"21. Article 11 of the Additional Act imposes on the States in which it is proposed
to erect works or to grant new concessions likely to change the course or the volume of
a successive watercourse a double obligation. One is to give prior notice to the
competent authorities of the frontier district; the other is to set up machinery for dealing
with compensation claims and safeguards for all interests involved on either side.

"B. Other obligations owing from Article 11 of the Additional Act.

"22. The content of the second obligation is more difficult to determine. The '
claims ' mentioned in Article 11 are related to the various rights protected by the
Additional Act, but the essential problem is to ascertain how ' all the interests that may
be involved on both sides' ought to be safeguarded.

maintain the status quo therefore appears to be an accessory consequence of the task
entrusted to this Commission. The maintenance of the status quo is therefore, in some
manner, a provisional measure which could last only on condition that the Mixed
Commission of Engineers showed some real activity. But this Commission, after its first
meeting held at Gerona on August 29 and 30, 1949, became dormant after having done
no useful work at all. The engagement entered into by the French Government came to
a normal end at the moment when, faced with this default, it had recourse to a
procedure, provided for by treaty, for submitting to Spain a new scheme which
comprised, unlike all the preceding ones, the restitution, at first partial and then total, of
the diverted waters. Nevertheless, some doubts may persist, as both the French Note of
June 27, 1953, and that of July 18,1954, allude to a mixed Commission of engineers;
and this body met at Perpignan on August 5, 1955, to put on record that it was definitely
unable to accomplish anything. After this setback, it may be regarded as certain that the
Commission disappears as an instrument for study and negotiation and that the
obligations connected with its existence disappear with it. The International Commission
of the Pyrenees met in November 1955 and set up fresh negotiating machinery, a
Special Mixed Commission of new composition of which one of the Governments had
fixed the authority at a period of three months. No engagement similar to that of 1949
was entered into. The agreement of 1949, therefore, could not prolong its effect beyond
the existence of the Mixed Commission of Engineers, unless it was to be of indefinite
duration. But in this last hypothesis it would lose its provisional character; it would
subordinate the very right to execute the works to the necessity for an agreement,
whereas such an agreement was simply to mark the moment when their execution
might be begun.

"23. In the present case, the Spanish Government reproaches the French
Government for not having based the development scheme for the waters of Lake
Lanoux on a foundation of absolute equality: this is a double reproach. It attacks
simultaneously form and substance. As to form, it is said that the French Government
has imposed its scheme unilaterally without associating the Spanish Government with it
in a common search for an acceptable solution. Substantively, it is alleged that the
French scheme does not maintain a just balance between French interests and Spanish
interests. The French scheme, in the Spanish view, would serve perfectly French
interests, especially those related to the production of electric energy, but would not
take into sufficient consideration Spanish interests in connection with irrigation.
According to the Spanish Government, the French Government refused to take into
consideration schemes which, in the opinion of the Spanish Government, would have
involved a very small sacrifice of French interests and great advantages for the Spanish
rural economy. Spain bases its arguments on the following facts in particular. In the
course of the work of the Special Mixed Commission at Madrid (September 12-17,
1955), the French delegation compared three schemes for the development of Lake
Lanoux and remarked on the considerable advantages which the first scheme (which
was similar to the final scheme) presented, in its view, over the other two. The Spanish
delegation having no special objection in regard to the latter schemes, declared itself
ready to accept either of the two. The French delegation did not feel itself able to depart
from the execution of scheme No. 1, which was more favourable to French interests and

"It is a delicate matter to establish whether such an obligation has been complied
with. But, without substituting itself for the Parties, the Tribunal is in a position to
proceed to that decision on the basis of elements furnished by the negotiations.

"The second question is to determine the method by which these interests can be
safeguarded. If that method necessarily involves communications, it cannot be confined
to purely formal requirements, such as taking note of complaints, protests or
representations made by the downstream State. The Tribunal is of the opinion that,
according to the rules of good faith, the upstream State is under the obligation to take
into consideration the various interests involved, to seek to give them every satisfaction
compatible with the pursuit of its own interests, and to show that in this regard it is
genuinely concerned to reconcile the interests of the other riparian State with its own.

"It must first be determined what are the ' interests' which have to be
safeguarded. A strict interpretation of Article 11 would permit the reading that the only
interests are those which correspond with a riparian right. However, various
considerations which have already been explained by the Tribunal lead to a more liberal
interpretation. Account must be taken of all interests, of whatsoever nature, which are
liable to be affected by the works undertaken, even if they do not correspond to a right.
Only such a solution complies with the terms of Article 16, with the spirit of the Pyrenees
Treaties, and with the tendencies which are manifested in instances of hydroelectric
development in current international practice.
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"In whatever fashion one regards the course of dealings covering the period
1917-1954, it is beyond doubt that the French position became very flexible and even
transformed. From a promise of compensation but without restoration of diverted water,
it passed to a partial restoration; then, in j 9 4, to complete restoration. In 1955, in the
proposals which are an integral part of the scheme itself, France added to complete
restoration the guarantee of a minimum restoration of 20 million cubic metres; that offer
was possible only without the framework of the diversion of water from the Atlantic into
the Mediterranean, since, moreover, France was going to ensure the complete
restoration of the waters of the Carol. In 1956, at the time of the second meeting of

"It remains to be established whether this requirement had been fulfilled.

"On her side, Spain cannot invoke a right to insist on a development of Lake
Lanoux based on the needs of Spanish agriculture. In effect, if France were to renounce
all of the works envisaged on her territory, Spain could not demand that other works in
conformity with her wishes should be carried out. Therefore, she can only urge her
interests in order to obtain, within the framework of the scheme decided upon by
France, terms which reasonably safeguard them.

"24. In the case of Lake Lanoux, France has maintained to the end the solution
which consists in diverting the waters of the Carol to the Ariege with full restitution. By
making this choice France is only making use of a right; the development works of Lake
Lanoux are on French territory, the financing of and responsibility for the enterprise fall
upon France, and France alone is the judge of works of public utility which are to be
executed on her own territory, save for the provisions of Articles 9 and 10 of the
Additional Act, which, however, the French scheme does not infringe.

"As a matter of form, the upstream State has, procedurally, a right of initiative; it
is not obliged to associate the downstream State in the elaboration of its schemes. If, in
the course of discussions, the downstream State submits schemes to it, the upstream
State must examine them, but it has the right to give preference to the solution
contained in its own scheme provided that it takes into consideration in a reasonable
manner the interests of the State.

"Spain is entitled to demand that her rights be respected and that her interests be
taken into consideration.

"France is entitled to exercise her rights; she cannot ignore Spanish interests.

“’considering that, in the opinion of the Spanish Government, the carrying out of that scheme will
harm Spanish rights and interests'

" ' Considering that in the opinion of the French Government the carrying out of its
scheme . . . will not harm any of the rights or interests referred to in the Treaty of Bayonne of May
26, 6 , and in the Additional Act of the same date,

"The Tribunal decides to reply affirmatively to the question set out in the first
Article of the Compromis. In carrying out, without prior agreement between the two
Governments, works for the utilization of the waters of Lake Lanoux in the conditions
mentioned in the Scheme for the Utilization of the Waters of Lake Lanoux notified to the
Governor of the Province of Gerona on January 21, 1954, and brought to the notice of
the representatives of Spain on the Commission for the Pyrenees at its session held
from November 3 to 14, 1955, and according to the proposals submitted by the French
delegation to the Special Mixed Commission on December 13, 1955, the French

"For these reasons:

"Having regard to all the circumstances of the case, set out above, the Tribunal is
of opinion that the French scheme complies with the obligations of Article 11 of the
Additional Act.

"When one examines the question of whether France, either in the course of the
dealings or in her proposals, has taken Spanish interests into sufficient consideration, it
must be stressed how closely linked together are the obligation to take into
consideration, in the course of negotiations, adverse interests and the obligation to give
a reasonable place to these interests in the solution finally adopted. A State which has
conducted negotiations with understanding and good faith in accordance with Article 11
of the Additional Act is not relieved from giving a reasonable place to adverse interests
in the solution it adopts simply because the conversations have been interrupted} even
though owing to the intransigence of its partner. Conversely, in determining the manner
in which a scheme has taken into consideration the interests involved, the way in which
negotiations have developed, the total number of the interests which have been
presented, the price which each Party was ready to pay to have those interests
safeguarded, are all essential factors in establishing, with regard to the obligations set
out in Article 11 of the Additional Act, the merits of that scheme.

‘"The new proposals formulated by the French delegation cannot be taken into
consideration because any solution which pre-supposes the diversion of the waters of Lake
Lanoux out of their natural course is unacceptable to Spain. He adds that the attitude of the
Spanish delegation does not result from a desire to obtain compensation either by an increase in
the volume of water guaranteeing Spanish irrigation or by more electric energy, so that it is quite
useless to discuss the volume of water proposed by way of compensation, seeing that there is no
agreement on the basic question.' (French Memorial, p. 156.)

experts, in March, France made two new proposals to Spain. The restoring of the water
by the French, instead of following the rhythm of the natural feeding of Lake Lanoux,
would be modified according to the needs of Spanish agriculture; during the irrigation
period, all the water would be diverted into the Carol while during the winter period, on
the other hand, France would reduce the flow so as to ensure over the year an equality
of water diverted and restored (a system known as ' running account of water'). On the
other hand, an inter-annual reserve would permit Spain to draw from a supplementary
source in an exceptionally dry year (Annex 11 of the French Memorial, p. 147). On
March 5, 1956, the president of the Spanish delegation replied, according to the procèsverbal, as follows:

was founded, according to the delegation, on French rights (French Memorial, pp. 117
et seq., 127)

On a theoretical basis the Spanish argument is unacceptable to the Tribunal, for Spain
tends to put rights and simple interests on the same plane. Article 11 of the Additional
Act makes this distinction and the two Parties have reproduced it in the basic statement
of their contention at the beginning of the Compromis:
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Set up under a Compromis dated November 19, 1956, pursuant to an Arbitration Treaty of July 10,
1929, between France and Spain,
According to the French Memorial, Lake Lanoux, one of the largest Pyrenean lakes, lies at an altitude of
approximately 2,174 metres, is about three kilometers in length and 500 metres in width, and has a
surface of 86 hectares. Its depth is at some points as great as 53 metres. The volume of water it collects
naturally is about 17 million cubic metres. The planned construction of barrage of the height of 45 metres
would turn Lake Lanoux into a reservoir capable of storing approximately 70 million cubic metres of water.
The water would be channeled through a tunnel toward the Atlantic watershed and directed to a pwer
station where it would be run through a turbine after dropping straight from a height of 780 metres. This
project would enable France to produce enough electricity, even during the peak hours, to serve a city of
326,000 inhabitants throughout the year. To return to the Carol River the waters diverted from it, the
Franch project contemplates the construction of a tunnel, 5 kilometers in length, which would take water
from the Ariege to the Carol at a rate of approximately 5 cubic metres per second and at a point higher
than where the headworks of a canal which serves Spanish users are located. The headworks would lie
in French territory. The planned diversion amounts to 25% of the entire flow of the Carol, the waters of
which are used in Spain by 18,000 farmers. (Affaire du Lac Lanoux, Mémoire du Gouvernement de la
Republique Française 3-13 [Paris, 1967].
3
Translation as in Hertslet, The Map of Europe by Treaty (1875), vol. III, p.1647.
4
Ibid., p. 1649.
5
In an official note of May 1, 1922, of the Prime Minister and Minister of Foreign Affairs, M Poincare,
France objected to the enlarged jurisdiction of a Mixed Commission, saying that it was “incompatible with
her sovereign rights. Every State has in practice the right to carry our its territory, independently, such
works as it pleases. In case of alterations of the regime of waters whose counterpart is being used by
riparians of another State, it must only subordinate the execution to the safeguarding of the interests of
these riparians. These principles are those of natural law. Article 11 of the Treaty of May 26, 1866 has
added nothing. It has confined itself to indicating the procedure aimed at ensuring its enforcement in the
relations between France and Spain.” (Affaire du Lac Lamoux, Contre-Memoire du Gouvernement de la
Republique Francaise, p. 6 (Paris, 1957).
The French Counter-Memorial, at p.7, refers to this “natural law” and maintains that, since no
alteration of the system or volume of the Carol River was planned, no violation would follow. In addition it
indicates the French Government stated that “Il va de soi” a state must respect the rights and interests of
a lower riparian in one of three possible ways, depending on the circumstances: (1) by indemnification in
the form of payments or replacement of the waters appropriated; (2) by incorporating in its projects
appropriate technical and legal guarantees; (3) even by giving up its project ifit cannot avoid a serious
injury to the interests in question. Ibid., at p. 29.
6
I.e. those which flow from one State to another; c.f. infra, p. 121.
7
P.C.I.J., Series A/B, No. 70, p. 16; cf. Annual Digest, 1935-1937, Case No. 211 at p. 450.
8
See supra, p.121.
9
“Droit de passage commun à plusieurs communautés. villages, etc”—Nouveau Larousse Universel.
10
See also Annual Digest, 1925-1926, No. 269.
11
Ibid., 1931-1932, Case No. 215.
12
L.N.T.S., vol. 36, p. 75.
13
I.C.J. Reports, 1951, p. 116; International Law Reports, 1951, Case No. 36.
14
I.C.J Reports,1952, p. 176; International Law Reports, 1952, Case No. 51

1

[Report: Sentence dg Tribunal arbitral (Affaire du Lac Lanoux), November 16, 1957 (in
French).15]

Government was not committing a breach of the provisions of the Treaty of Bayonne of
May 26, 1866, and the Additional Act of the same date."
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See also A.J., 53 (1959), pp. 37-49, 62-66 and 156-171.
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,QWHU$PHULFDQ&RXUWRI+XPDQ5LJKWV


&DVHRIWKH0D\DJQD 6XPR $ZDV7LQJQL&RPPXQLW\
Y1LFDUDJXD


-XGJPHQWRI$XJXVW

0HULWV5HSDUDWLRQVDQG&RVWV 



,QWKH0D\DJQD 6XPR $ZDV7LQJQL&RPPXQLW\FDVH KHUHLQDIWHU³WKH&RPPXQLW\´
³WKH0D\DJQD&RPPXQLW\´³WKH$ZDV7LQJQL&RPPXQLW\´RU³$ZDV7LQJQL´ 

WKH ,QWHU$PHULFDQ &RXUW RI +XPDQ 5LJKWV KHUHLQDIWHU ³WKH &RXUW´  ³WKH ,QWHU
$PHULFDQ&RXUW´RU³WKH7ULEXQDO´ FRPSRVHGRIWKHIROORZLQJMXGJHV



$QW{QLR$&DQoDGR7ULQGDGH3UHVLGHQW

0i[LPR3DFKHFR*yPH]9LFH3UHVLGHQW

+HUQiQ6DOJDGR3HVDQWHV-XGJH

2OLYHU-DFNPDQ-XGJH

$OLULR$EUHX%XUHOOL-XGJH

6HUJLR*DUFtD5DPtUH]-XGJH

&DUORV9LFHQWHGH5RX[5HQJLIR-XGJHDQG

$OHMDQGUR0RQWLHO$UJHOORDGKRF-XGJH

DOVRSUHVHQW


0DQXHO(9HQWXUD5REOHV6HFUHWDU\DQG

3DEOR6DDYHGUD$OHVVDQGUL'HSXW\6HFUHWDU\

SXUVXDQW WR DUWLFOHV  DQG  RI WKH 5XOHV RI 3URFHGXUH RI WKH &RXUW KHUHLQDIWHU
³WKH5XOHVRI3URFHGXUH´ GHOLYHUVWKHIROORZLQJ-XGJPHQWRQWKHLQVWDQWFDVH




,
,1752'8&7,212)7+(&$6(


2Q -XQH   WKH ,QWHU$PHULFDQ &RPPLVVLRQ RQ +XPDQ 5LJKWV
KHUHLQDIWHU³WKH&RPPLVVLRQ´RU³WKH,QWHU$PHULFDQ&RPPLVVLRQ´ ILOHGEHIRUHWKH
&RXUW D ODZVXLW DJDLQVW WKH 6WDWH RI 1LFDUDJXD KHUHLQDIWHU ³WKH 6WDWH´ RU
³1LFDUDJXD´ 7KHFDVHLQTXHVWLRQKDGRULJLQDWHGLQSHWLWLRQ1RUHFHLYHGDW
WKH&RPPLVVLRQ¶V6HFUHWDULDWRQ2FWREHU




3XUVXDQW WR WKH 0DUFK   2UGHU RI WKH &RXUW RQ 7UDQVLWRU\ 3URYLVLRQV SHUWDLQLQJ WR WKH
5XOHVRI3URFHGXUHRIWKH&RXUWWKLV-XGJPHQWRQWKHPHULWVRIWKHFDVHLVUHQGHUHGXQGHUWKHWHUPVRI
WKH5XOHVRI3URFHGXUHDSSURYHGE\WKH6HSWHPEHU2UGHURIWKH&RXUW
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,Q LWV ODZVXLW WKH &RPPLVVLRQ FLWHG DUWLFOHV  DQG  RI WKH $PHULFDQ
&RQYHQWLRQ RQ +XPDQ 5LJKWV KHUHLQDIWHU ³WKH $PHULFDQ &RQYHQWLRQ´ RU ³WKH
&RQYHQWLRQ´ DQGDUWLFOHDQGVXEVHTXHQWDUWLFOHVRIWKH5XOHVRI3URFHGXUH7KH
&RPPLVVLRQ SUHVHQWHG WKLV FDVH IRU WKH &RXUW WR GHFLGH ZKHWKHU WKH 6WDWH YLRODWHG
DUWLFOHV  2EOLJDWLRQ WR 5HVSHFW 5LJKWV   'RPHVWLF /HJDO (IIHFWV   5LJKW WR
3URSHUW\ DQG 5LJKWWR-XGLFLDO3URWHFWLRQ RIWKH&RQYHQWLRQLQYLHZRIWKHIDFW
WKDW 1LFDUDJXD KDV QRW GHPDUFDWHG WKH FRPPXQDO ODQGV RI WKH $ZDV 7LQJQL
&RPPXQLW\ QRU KDV WKH 6WDWH DGRSWHG HIIHFWLYH PHDVXUHV WR HQVXUH WKH SURSHUW\
ULJKWV RI WKH &RPPXQLW\ WR LWV DQFHVWUDO ODQGV DQG QDWXUDO UHVRXUFHV DQG DOVR
EHFDXVH LW JUDQWHG D FRQFHVVLRQ RQ FRPPXQLW\ ODQGV ZLWKRXW WKH DVVHQW RI WKH
&RPPXQLW\ DQG WKH 6WDWH GLG QRW HQVXUH DQ HIIHFWLYH UHPHG\ LQ UHVSRQVH WR WKH
&RPPXQLW\¶VSURWHVWVUHJDUGLQJLWVSURSHUW\ULJKWV


/LNHZLVH WKH &RPPLVVLRQ UHTXHVWHG WKDW WKH &RXUW GHFODUH WKDW WKH 6WDWH
PXVW HVWDEOLVK D OHJDO SURFHGXUH WR DOORZ UDSLG GHPDUFDWLRQ DQG RIILFLDO UHFRJQLWLRQ
RI WKH SURSHUW\ ULJKWV RI WKH 0D\DJQD &RPPXQLW\ DV ZHOO DV WKDW LW PXVW DEVWDLQ
IURP JUDQWLQJ RU FRQVLGHULQJ WKH JUDQWLQJ RI DQ\ FRQFHVVLRQV WR H[SORLW QDWXUDO
UHVRXUFHV RQ WKH ODQGV XVHG DQG RFFXSLHG E\ $ZDV 7LQJQL XQWLO WKH LVVXH RI ODQG
WHQXUHDIIHFWLQJWKHFRPPXQLW\KDVEHHQUHVROYHG


)LQDOO\ WKH &RPPLVVLRQ UHTXHVWHG WKDW WKH &RXUW VHQWHQFH WKH 6WDWH WR
SD\PHQWRIHTXLWDEOHFRPSHQVDWLRQIRUPDWHULDODQGPRUDOGDPDJHVVXIIHUHGE\WKH
&RPPXQLW\DQGWRSD\PHQWRIFRVWVDQGH[SHQVHVLQFXUUHGLQSURVHFXWLQJWKHFDVH
XQGHUGRPHVWLFMXULVGLFWLRQDQGEHIRUHWKHLQWHU$PHULFDQ6\VWHP

,,
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1LFDUDJXD KDV EHHQ D 6WDWH 3DUW\ WR WKH $PHULFDQ &RQYHQWLRQ VLQFH
6HSWHPEHU   DQG UHFRJQL]HG WKH FRQWHQWLRXV MXULVGLFWLRQ RI WKH &RXUW RQ
)HEUXDU\7KHUHIRUHXQGHUDUWLFOH  RIWKH&RQYHQWLRQWKH&RXUWKDV
MXULVGLFWLRQWRFRQVLGHUWKHPHULWVRIWKHLQVWDQWFDVH

,,,
352&((',1*%()25(7+(&200,66,21


2Q 2FWREHU   WKH ,QWHU$PHULFDQ &RPPLVVLRQ UHFHLYHG LQ LWV
6HFUHWDULDW D SHWLWLRQ ORGJHG E\ -DLPH &DVWLOOR )HOLSH 6\QGLF RI WKH &RPPXQLW\ LQ
KLV RZQ QDPH DQG RQ EHKDOI RI WKH &RPPXQLW\ 3UHFDXWLRQDU\PHDVXUHVZHUHDOVR
UHTXHVWHG LQ WKDW SHWLWLRQ VLQFH WKH 6WDWH DOOHJHGO\ ZDV DERXW WR JUDQW 6RO GHO
&DULEH 6$ 62/&$56$  KHUHLQDIWHU ³62/&$56$´  D FRQFHVVLRQ WR FRPPHQFH
ORJJLQJ RQ FRPPXQDO ODQGV 2Q WKH WK RI WKDW VDPH PRQWK DQG \HDU WKH
&RPPLVVLRQDFNQRZOHGJHGUHFHLSWRIVDLGEULHI


2Q'HFHPEHUDQG-DQXDU\WKH&RPPLVVLRQUHFHLYHGEULHIV
UHLWHUDWLQJ WKH UHTXHVW IRU WKH SUHFDXWLRQDU\ PHDVXUHV PHQWLRQHG LQ WKH SUHYLRXV
SDUDJUDSK


2Q -DQXDU\   WKH SHWLWLRQHUV UHTXHVWHG D KHDULQJ EHIRUH WKH
&RPPLVVLRQ EXW WKH &RPPLVVLRQ DQVZHUHG WKDW LW ZRXOG QRW EH SRVVLEOH WR JUDQW
WKDWUHTXHVW
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2Q)HEUXDU\WKH&RPPLVVLRQEHJDQSURFHVVLQJWKHFDVHDQGVHQWWKH
UHOHYDQW SDUWV RI WKH SHWLWLRQ WR WKH 6WDWH UHTXHVWLQJ WKDW LW SURYLGH WKH
FRUUHVSRQGLQJLQIRUPDWLRQZLWKLQGD\V


2Q0DUFK-DPHV$QD\DDVOHJDOUHSUHVHQWDWLYHRIWKH&RPPXQLW\
VXEPLWWHG WZR QHZVSDSHU DUWLFOHV WR WKH &RPPLVVLRQ SHUWDLQLQJ WR WKH JUDQWLQJ RI
WKH FRQFHVVLRQ WR 62/&$56$ DQG D OHWWHU VHQW E\ WKH 0LQLVWU\ RI WKH (QYLURQPHQW
DQG 1DWXUDO 5HVRXUFHV WR WKH 3UHVLGHQW RI 62/&$56$ LQIRUPLQJ KLP WKDW WKH
³UHTXHVW IRU D ORJJLQJ FRQFHVVLRQ >ZDV@ EHLQJ SURFHVVHG >@ DOO WKDW>ZDV@ ODFNLQJ
>ZDV@ WKH VLJQDWXUH RI WKH FRQFHVVLRQ FRQWUDFW´ DQG WKDW WKH &RPPXQLW\¶V SURWHVWV
ZHUHWKHPDLQREVWDFOH


,Q D 0DUFK   EULHI WKH SHWLWLRQHUV VHQW D GUDIW ³PHPRUDQGXP RI
XQGHUVWDQGLQJ´ WR WKH &RPPLVVLRQ IRU D IULHQGO\ VHWWOHPHQW RI WKH FDVH DQG
DFFRUGLQJWR-DPHV$QD\DWKHOHJDOUHSUHVHQWDWLYHRIWKH&RPPXQLW\WKDWGRFXPHQW
KDG EHHQ VXEPLWWHG WR WKH 0LQLVWHUV RI )RUHLJQ $IIDLUV DQG RI WKH (QYLURQPHQW DQG
1DWXUDO5HVRXUFHV


2Q $SULO   DV OHJDO UHSUHVHQWDWLYH RI WKH &RPPXQLW\ -DPHV $QD\D
VXEPLWWHG D GRFXPHQW LQ ZKLFK RWKHU LQGLJHQRXV FRPPXQLWLHV RI WKH 1RUWK $WODQWLF
$XWRQRPRXV 5HJLRQ  KHUHLQDIWHU³WKH5$$1´ DQGWKH,QGLJHQRXV0RYHPHQWRIWKH
6RXWK $WODQWLF $XWRQRPRXV 5HJLRQ 5$$6  H[SUHVVHG WKHLU VXSSRUW IRU WKH SHWLWLRQ
EURXJKWEHIRUHWKH&RPPLVVLRQ


2Q 0D\   WKHUH ZDV DQ LQIRUPDO PHHWLQJ DPRQJ WKH SHWLWLRQHUV WKH
6WDWHDQGWKH&RPPLVVLRQVRDVWRUHDFKDIULHQGO\VHWWOHPHQWLQWKLVFDVH2QWKH
WKRIWKDWVDPHPRQWKDQG\HDUWKH&RPPLVVLRQSODFHGLWVHOIDWWKHGLVSRVDORIWKH
SDUWLHVWRDWWDLQVXFKDVROXWLRQDQGJUDQWHGWKHPGD\VWRUHSO\RQWKHPDWWHU
2Q 0D\  DQG   WKH SHWLWLRQHUV DQG WKH 6WDWH UHVSHFWLYHO\ DFFHSWHG WKLV
SURSRVDO


2Q -XQH   WKHUH ZDV D VHFRQG PHHWLQJEHWZHHQWKHSHWLWLRQHUVWKH
6WDWH DQG WKH &RPPLVVLRQ  $W WKDW PHHWLQJ 1LFDUDJXD UHMHFWHG WKH GUDIW
³PHPRUDQGXP RI XQGHUVWDQGLQJ´ VXEPLWWHG E\ WKH FODLPDQWV VXSUD SDUD  
7KH\ LQ WXUQ VXJJHVWHG WKDW D GHOHJDWLRQ RI WKH &RPPLVVLRQ YLVLW 1LFDUDJXD IRU D
GLDORJXHZLWKWKHSDUWLHV


$ WKLUG PHHWLQJ WRRN SODFH RQ 2FWREHU   DPRQJ WKH SHWLWLRQHUV WKH
6WDWH DQG WKH &RPPLVVLRQ  $W WKDW PHHWLQJ WKH SHWLWLRQHUV UHTXHVWHG WKDW WKH
6WDWH QRW JUDQW DQ\ IXUWKHU FRQFHVVLRQV LQ WKH DUHD WKDW LW EHJLQ WKH SURFHVV RI
GHPDUFDWLRQRIWKHODQGVRIWKH&RPPXQLW\DQGWKDWLWGLIIHUHQWLDWHWKHPIURP6WDWH
ODQGV  7KH 6WDWH LQ WXUQ VXEPLWWHG VRPH GRFXPHQWDU\ HYLGHQFH DQQRXQFHG WKH
HVWDEOLVKPHQW RI WKH 1DWLRQDO 'HPDUFDWLRQ &RPPLVVLRQ DQG LQYLWHG WKH SHWLWLRQHUV
WRSDUWLFLSDWHLQLW


2Q0DUFKWKHSHWLWLRQHUVUHLWHUDWHGWRWKH&RPPLVVLRQWKHLUUHTXHVW
IRUSUHFDXWLRQDU\PHDVXUHV VXSUDSDUDJUDSKVDQG JLYHQWKHWKUHDWRIORJJLQJ
RSHUDWLRQV VWDUWLQJ RQ LQGLJHQRXV ODQGV DQG RQ WKH WK RI WKDW VDPH PRQWK DQG
\HDU WKH &RPPLVVLRQ JUDQWHG WKH 6WDWH GD\VWRVXEPLWDUHSRUWRQWKLVPDWWHU
2Q 0DUFK   1LFDUDJXD UHTXHVWHG D  GD\ H[WHQVLRQ WR UHVSRQG WR WKH
UHTXHVWDQGLWZDVJUDQWHG

 2Q$SULOWKHSHWLWLRQHUVLQIRUPHGWKH&RPPLVVLRQDERXWWKH)HEUXDU\
  MXGJPHQW E\ WKH &RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH &RXUW RI -XVWLFH RI





1LFDUDJXDRQWKHDPSDURUHPHG\ILOHGE\WKHPHPEHUVRIWKH5HJLRQDO&RXQFLORIWKH
5$$1GHFODULQJWKHXQFRQVWLWXWLRQDOLW\ RIWKHFRQFHVVLRQJUDQWHGE\WKH0LQLVWU\RI
WKH (QYLURQPHQW DQG 1DWXUDO 5HVRXUFHV KHUHLQDIWHU ³0$5(1$´  WR 62/&$56$
EHFDXVHLWKDGQRWEHHQDSSURYHGE\WKH5HJLRQDO&RXQFLORIWKH5$$1DVUHTXLUHG
E\DUWLFOHRIWKH1LFDUDJXDQ&RQVWLWXWLRQ7KH\DOVRUHSRUWHGWKDWWKH6WDWHKDG
QRWVXVSHQGHGWKHFRQFHVVLRQ



2Q $SULO   1LFDUDJXD UHTXHVWHG WKDW WKH &RPPLVVLRQ UHMHFW WKH
UHTXHVWIRUSUHFDXWLRQDU\PHDVXUHVPDGHE\WKHSHWLWLRQHUV VXSUDSDUDJUDSKV
DQG   JLYHQ WKH MXGJPHQW E\ WKH &RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH &RXUW RI
-XVWLFH DQG WKH IDFW WKDW WKH 6WDWH XQGHUWRRN WR FRPSO\ ZLWK WKDW MXGJPHQW
1HYHUWKHOHVVRQ-XQHRIWKDWVDPH\HDUWKHSHWLWLRQHUVLQIRUPHGWKH&RPPLVVLRQ
WKDW WKH 6WDWH DQG 62/&$56$ FRQWLQXHG WR DFW DV LI WKH FRQFHVVLRQ ZHUH YDOLG
GHVSLWHWKHGHFLVLRQE\WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI-XVWLFH


$W D KHDULQJ EHIRUH WKH &RPPLVVLRQ RQ 2FWREHU   WKH SHWLWLRQHUV
SRLQWHG RXW WKDW ORJJLQJ RSHUDWLRQV RQ &RPPXQLW\ ODQGV FRQWLQXHG DQG WKH\
UHTXHVWHG WKDWWKH&RPPLVVLRQFRQGXFWDQLQVLWXREVHUYDWLRQ2Q2FWREHUWKRI
WKDW VDPH \HDU WKUHH GD\V EHIRUH WKH VFKHGXOHG YLVLW RI WKH &RPPLVVLRQ WR
1LFDUDJXDWKH6WDWHLQIRUPHGLWWKDWWKHYLVLWZRXOGQRORQJHUEHQHFHVVDU\VLQFHLW
ZDVSUHSDULQJDQDGGLWLRQDOEULHIRQWKHPDWWHU


2Q 2FWREHU   WKH &RPPLVVLRQ UHTXHVWHG WKDW WKH 6WDWH DGRSW
ZKDWHYHUSUHFDXWLRQDU\PHDVXUHV VXSUDSDUDJUDSKVDQG ZHUHUHTXLUHG
WR VXVSHQG WKH FRQFHVVLRQ JUDQWHG WR 62/&$56$ DQG VHW D GD\ OLPLW IRU
1LFDUDJXDWRUHSRUWRQWKRVHPHDVXUHV


2Q 1RYHPEHU   WKH 6WDWH UHTXHVWHG WKDW WKH &RPPLVVLRQ FORVH WKH
FDVHDVWKH5HJLRQDO&RXQFLORIWKH5$$1KDGUDWLILHGDSSURYDORIWKHFRQFHVVLRQWR
62/&$56$ WKXV FRUUHFWLQJ WKH ³HUURU RI IRUP´ DQG WKHUHIRUH WKH FRQFHVVLRQ ZDV
QRZYDOLG


2Q 1RYHPEHU   WKH SHWLWLRQHUV VWDWHG WR WKH &RPPLVVLRQ WKDW WKH
FHQWUDOHOHPHQWRIWKHSHWLWLRQZDVWKHODFNRISURWHFWLRQE\1LFDUDJXDRIWKHULJKWV
RI WKH &RPPXQLW\ WR LWV DQFHVWUDO ODQGV DQG WKDW WKLV VLWXDWLRQ VWLOO SHUVLVWHG
)XUWKHUPRUH UHJDUGLQJ UDWLILFDWLRQ E\ WKH 5HJLRQDO &RXQFLO RI WKH 5$$1 RI WKH
FRQFHVVLRQ WR 62/&$56$ WKH\ SRLQWHG RXW WKDW WKLV &RXQFLO LV SDUW RI WKH SROLWLFDO
DGPLQLVWUDWLYH RUJDQL]DWLRQ RI WKH 6WDWH DQG WKDW LW KDG DFWHG ZLWKRXW WDNLQJ LQWR
DFFRXQW WKH WHUULWRULDO ULJKWV RI WKH &RPPXQLW\  )LQDOO\ WKH\ UHTXHVWHG WKDW WKH
&RPPLVVLRQLVVXHDUHSRUWLQDFFRUGDQFHZLWKDUWLFOHRIWKH&RQYHQWLRQ


2Q'HFHPEHUWKH6WDWHVHQWDEULHIWRWKH&RPPLVVLRQVWDWLQJWKDW
RQ1RYHPEHUWKHSHWLWLRQHUVKDGILOHGDQDPSDURUHPHG\DWWKH0DWDJDOSD
$SSHOODWH&RXUWUHTXHVWLQJLWWRGHFODUHWKHFRQFHVVLRQWR62/&$56$QXOO)RUWKLV
UHDVRQ 1LFDUDJXD DUJXHG WKDW GRPHVWLF UHPHGLHV KDG QRW EHHQ H[KDXVWHG DQG LW
LQYRNHG DUWLFOHV  RI WKH &RQYHQWLRQ DQG  RI WKH 5XOHV RI 3URFHGXUH RI WKH
&RPPLVVLRQ


2Q0DUFKWKH6WDWHLQIRUPHGWKH&RPPLVVLRQWKDWRQ-DQXDU\RI
WKDW VDPH \HDU WKH SHWLWLRQHUV KDG ILOHG D UHTXHVW EHIRUH WKH 6XSUHPH &RXUW RI
-XVWLFHIRUH[HFXWLRQRIWKH)HEUXDU\MXGJPHQWE\WKDWFRXUW VXSUDSDUD
 2QWKLVRFFDVLRQ1LFDUDJXDUHLWHUDWHGLWVSRVLWLRQWKDWGRPHVWLFUHPHGLHVKDG
QRWEHHQH[KDXVWHGDQGUHTXHVWHGWKDWWKH&RPPLVVLRQDEVWDLQIURPFRQWLQXLQJWR
SURFHVVWKHFDVH






>@ WKDW WKH 6WDWH RI 1LFDUDJXD GLG QRW JXDUDQWHH DQ HIIHFWLYH UHPHG\ WR
UHVSRQGWRWKHFODLPVRIWKH$ZDV7LQJQL&RPPXQLW\UHJDUGLQJWKHLUULJKWVWRODQGVDQG
QDWXUDOUHVRXUFHVSXUVXDQWWR$UWLFOHRIWKH&RQYHQWLRQ


7KH 6WDWH RI 1LFDUDJXD LV DFWLYHO\ UHVSRQVLEOH IRU YLRODWLRQV RI WKH ULJKW WR
SURSHUW\ HPERGLHG LQ $UWLFOH  RI WKH &RQYHQWLRQ E\ JUDQWLQJ D FRQFHVVLRQ WR WKH
FRPSDQ\62/&$56$WRFDUU\RXWURDGFRQVWUXFWLRQZRUNDQGORJJLQJH[SORLWDWLRQRQWKH
$ZDV7LQJQLODQGVZLWKRXWWKHFRQVHQWRIWKH$ZDV7LQJQL&RPPXQLW\


%DVHG RQ WKH DFWV DQG RPLVVLRQV H[DPLQHG >«@ WKDW WKH 6WDWH RI 1LFDUDJXD
KDVQRWFRPSOLHGZLWKLWVREOLJDWLRQVXQGHUWKH$PHULFDQ&RQYHQWLRQRQ+XPDQ5LJKWV
7KH 6WDWH RI 1LFDUDJXD KDV QRW GHPDUFDWHG WKH FRPPXQDO ODQGV RI WKH $ZDV 7LQJQL
&RPPXQLW\ RU RWKHU LQGLJHQRXV FRPPXQLWLHV QRU KDV LW WDNHQ HIIHFWLYH PHDVXUHV WR
HQVXUH WKH SURSHUW\ ULJKWV RI WKH &RPPXQLW\ RQ LWV ODQGV  7KLV RPLVVLRQE\WKH6WDWH
FRQVWLWXWHV D YLRODWLRQ RI $UWLFOHV   DQG  RI WKH &RQYHQWLRQ ZKLFK WRJHWKHU
HVWDEOLVKWKHULJKWWRWKHVDLGHIIHFWLYHPHDVXUHV$UWLFOHVDQGREOLJH6WDWHVWRWDNH
WKHQHFHVVDU\PHDVXUHVWRJLYHHIIHFWWRWKHULJKWVFRQWDLQHGLQWKH&RQYHQWLRQ



F
,QLWLDWHGLVFXVVLRQVZLWKWKH$ZDV7LQJQL&RPPXQLW\ZLWKLQRQHPRQWKLQRUGHU
WRGHWHUPLQHWKHFLUFXPVWDQFHVXQGHUZKLFKDQDJUHHPHQW>FRXOG@EHUHDFKHGEHWZHHQ
WKH6WDWHDQGWKH$ZDV7LQJQL&RPPXQLW\

E
6XVSHQG DV VRRQ DV SRVVLEOH DOO DFWLYLW\ UHODWHG WR WKH ORJJLQJ FRQFHVVLRQ
ZLWKLQ WKH $ZDV 7LQJQL FRPPXQDO ODQGV JUDQWHG WR 62/&$56$ E\ WKH 6WDWH XQWLO WKH
PDWWHU RI WKH RZQHUVKLS RI WKH ODQG ZKLFK DIIHFWV WKH LQGLJHQRXV FRPPXQLWLHV >LV@
UHVROYHG RU D VSHFLILF DJUHHPHQW UHDFKHG EHWZHHQ WKH VWDWH DQG WKH $ZDV 7LQJQL
&RPPXQLW\

D 
,QRUGHUWRFRPSO\ZLWKWKHUHFRPPHQGDWLRQVRIWKH&RPPLVVLRQZLWKUHJDUG
WR HVWDEOLVKLQJ D OHJDO SURFHGXUH DFFHSWDEOH WR WKH LQGLJHQRXV FRPPXQLWLHV LQYROYHG
ZKLFK>ZRXOG@UHVXOWLQWKHGHPDUFDWLRQDQGRIILFLDOUHFRJQLWLRQRIWKHODQGVRIWKH$ZDV
7LQJQLDQGRWKHUFRPPXQLWLHVRIWKH$WODQWLFFRDVWWKH*RYHUQPHQWRI1LFDUDJXDKDVD
1DWLRQDO &RPPLVVLRQ IRU WKH 'HPDUFDWLRQRIWKH/DQGVRIWKH ,QGLJHQRXV&RPPXQLWLHV
RIWKH$WODQWLF&RDVW
7RWKHVDPHHQGDGUDIW/DZRQ,QGLJHQRXV&RPPXQDO3URSHUW\>KDVEHHQ@SUHSDUHG
ZLWKWKUHHHOHPHQWV

7R PDNH WKH QHFHVVDU\ SURYLVLRQV IRU DFFUHGLWLQJ WKH LQGLJHQRXV FRPPXQLWLHV
DQGWKHLUDXWKRULWLHV

7RSURFHHGWRGHPDUFDWHWKHSURSHUWLHVDQGSURYLGHWLWOHGRFXPHQWV

6HWWOHPHQWRIWKHGLVSXWH
7KLVELOOHQGHDYRUVWRILQGDOHJDOVROXWLRQWRWKHSURSHUW\RILQGLJHQRXVSHRSOHRUHWKQLF
PLQRULWLHV  7KH SURMHFW ZLOO EH FRQVXOWHG ZLWK FLYLO VRFLHW\ DQG RQFH WKHUH LV D
FRQVHQVXVLWZLOOEHVXEPLWWHGWRWKH1DWLRQDO$VVHPEO\IRUGLVFXVVLRQDQGVXEVHTXHQW



2Q 0D\   WKH ,QWHU$PHULFDQ &RPPLVVLRQ UHFHLYHG WKH 6WDWH¶V UHSO\
7KH &RPPLVVLRQ VWDWHG WKDW HYHQ WKRXJK VDLG UHSO\ ZDV SUHVHQWHG
H[WHPSRUDQHRXVO\LWZRXOGDQDO\]HLWVFRQWHQWLQRUGHUWRDGGLWWRWKHFDVHUHFRUG
$V UHJDUGV WKH UHFRPPHQGDWLRQV RI WKH ,QWHU$PHULFDQ &RPPLVVLRQ 1LFDUDJXD
VWDWHGWKDW








D
(VWDEOLVK D SURFHGXUH LQ LWV OHJDO V\VWHP DFFHSWDEOH WR WKH LQGLJHQRXV
FRPPXQLWLHV LQYROYHG WKDW >ZRXOG@ UHVXOW LQ WKH UDSLG RIILFLDO UHFRJQLWLRQ DQG
GHPDUFDWLRQRIWKH$ZDV7LQJQLWHUULWRU\DQGWKHWHUULWRULHVRIRWKHUFRPPXQLWLHVRIWKH
$WODQWLFFRDVW

7KH&RPPLVVLRQDOVRUHFRPPHQGHGWKDW1LFDUDJXD














2Q 0DUFK   WKH ,QWHU$PHULFDQ &RPPLVVLRQ DSSURYHG 5HSRUW 1R
IRUZDUGHGWRWKH6WDWHRQWKHWKRIWKDWVDPHPRQWKDQG\HDUDQGJUDQWHG
1LFDUDJXD  PRQWKV WR UHSRUW RQ PHDVXUHV LW KDG WDNHQ WR FRPSO\ ZLWK WKH
UHFRPPHQGDWLRQV,QWKDW5HSRUWWKH&RPPLVVLRQFRQFOXGHG
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E 
5HJDUGLQJ WKH UHFRPPHQGDWLRQ WR VXVSHQG DOO DFWLYLW\ UHODWLQJ WR WKH ORJJLQJ
FRQFHVVLRQ JUDQWHG WR 62/&$56$ DQG WR FRPSO\ ZLWK WKH MXGJPHQW RI WKH 6XSUHPH
&RXUW RI -XVWLFH WKH *RYHUQPHQW RI 1LFDUDJXD FDQFHOOHG WKLV FRQFHVVLRQ RQ )HEUXDU\
2QWKDWGD\LWQRWLILHG0LFKDHO.DQJ*HQHUDO0DQDJHURI62/&$56$>@WKDW
DVRI WKDWGDWHWKHFRQFHVVLRQZDVQXOODQGYRLG+HZDVDOVRDGYLVHGWKDWKHVKRXOG
RUGHU WKH VXVSHQVLRQ RI DOO DFWLYLWLHV DQG ZDUQHG WKDW WR WKH FRQWUDU\ KH ZRXOG EH
YLRODWLQJ$UWLFOHRIWKH&RQVWLWXWLRQDQGEHOLDEOHWRKDYLQJHLWKHUDFULPLQDORUFLYLO
VXLWEURXJKWDJDLQVWKLP 

F 
5HJDUGLQJ WKH UHFRPPHQGDWLRQ WR LQLWLDWH GLVFXVVLRQV ZLWK WKH $ZDV 7LQJQL
>&@RPPXQLW\ WKH *RYHUQPHQW RI 1LFDUDJXD LV ILUPO\ FRPPLWWHG WR ILQGLQJ D JOREDO
VROXWLRQ IRU DOO WKH LQGLJHQRXV FRPPXQLWLHV RI WKH >$@WODQWLF >&@RDVW ZLWKLQ WKH
IUDPHZRUN RI WKH >&@RPPXQDO >3@URSHUW\ 'UDIW %LOO DQG WR WKLV HQG WKHUH ZLOO EH
H[WHQVLYHFRQVXOWDWLRQVZLWKWKHVHFRPPXQLWLHV

DSSURYDO  7KH HVWLPDWHG WLPH IRU WKH ZKROH SURFHGXUH LV DERXW WKUHH PRQWKV IURP
WRGD\¶VGDWH




)LQDOO\ 1LFDUDJXD UHTXHVWHG WKDW WKH ,QWHU$PHULFDQ &RPPLVVLRQ FORVH WKH LQVWDQW
FDVH


2Q0D\WKH&RPPLVVLRQGHFLGHGWREULQJWKHFDVHEHIRUHWKH&RXUW


,9
352&((',1*%()25(7+(&2857



7KH&RPPLVVLRQILOHGWKHDSSOLFDWLRQEHIRUHWKH&RXUWRQ-XQH


7KH &RPPLVVLRQ DSSRLQWHG &ODXGLR *URVVPDQ DQG +pOLR %LFXGR DV LWV
GHOHJDWHV 'DYLG 3DGLOOD +HUQDQGR 9DOHQFLD DQG %HUWKD 6DQWRVFR\ DV LWV OHJDO
DGYLVRUV DQG -DPHV $QD\D 7RGG &ULGHU DQG 0DUtD /XLVD $FRVWD &DVWHOOyQ DV WKH
DVVLVWDQWV


2Q -XQH   DIWHU D SUHOLPLQDU\ H[DPLQDWLRQ RI WKH DSSOLFDWLRQ E\ WKH
3UHVLGHQW RI WKH &RXUW KHUHLQDIWHU ³WKH 3UHVLGHQW´  WKH 6HFUHWDULDW RI WKH &RXUW
KHUHLQDIWHU³WKH6HFUHWDULDW´ QRWLILHGWKH6WDWHRIWKHDSSOLFDWLRQDVZHOODVRIWKH
SHULRGVZLWKLQZKLFKLWVKRXOGUHVSRQGWRLWUDLVHSUHOLPLQDU\REMHFWLRQVDQGDSSRLQW
LWV UHSUHVHQWDWLYHV  )XUWKHUPRUH LW LQYLWHG WKH 6WDWH WR DSSRLQW DQ DG KRF -XGJH
7KDWVDPHGD\WKH6HFUHWDULDWUHTXHVWHGWKH&RPPLVVLRQWRVHQGVRPHSDJHVRIWKH
SHWLWLRQDQQH[HVZKLFKZHUHLOOHJLEOH


2Q -XO\   1LFDUDJXD DSSRLQWHG $OHMDQGUR 0RQWLHO $UJHOOR DV DG KRF
-XGJHDQG(GPXQGR&DVWLOOR6DOD]DUDVLWVDJHQW


7KDW VDPH GD\ WKH &RPPLVVLRQ VXEPLWWHG WR WKH &RXUW FRSLHV RI WKH
DSSOLFDWLRQDQQH[SDJHVUHTXHVWHGE\WKH6HFUHWDULDW VXSUDSDUD DVZHOODVWKH

KDVIDLWKIXOO\FRPSOLHGZLWKWKHSUHYLRXVOHJDOSURYLVLRQVDQGFRQVHTXHQWO\LWKDVDFWHG
LQ DFFRUGDQFH ZLWK WKH QDWLRQDO OHJDO V\VWHP DQG WKH SURYLVLRQV RI WKH UXOHV DQG
SURFHGXUHVRIWKH>$PHULFDQ@&RQYHQWLRQ>RQ@+XPDQ5LJKWV/LNHZLVHWKH&RPPXQLW\
RI$ZDV7LQJQLH[HUFLVHGWKHLUULJKWVDVVHWIRUWKLQWKHODZDQGKDGDFFHVVWRWKHOHJDO
UHPHGLHVWKDWWKHODZSURYLGHV


$V UHJDUGV WKH FRQFOXVLRQV RI 5HSRUW 1R  WKH 1LFDUDJXDQ 6WDWH
H[SUHVVHG LWV DFNQRZOHGJPHQW RI WKH ULJKWV RI WKH LQGLJHQRXV FRPPXQLWLHV
HQVKULQHGLQLWV&RQVWLWXWLRQDQGRWKHUOHJLVODWLYHQRUPV,WIXUWKHUVWDWHGWKDWLW
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DGGUHVVHV DQG SRZHUV RI DWWRUQH\ RI WKH UHSUHVHQWDWLYHV RI WKH YLFWLPV ZLWK WKH
H[FHSWLRQRI7RGG&ULGHU¶VSRZHURIDWWRUQH\ZKLFKZDVVXEPLWWHGRQ-XO\


2Q $XJXVW   WKH 6WDWH DWWHVWHG WKH DSSRLQWPHQW RI 5RVHQDOGR -
&DVWUR6DQG%HUWKD0DULQR$UJHOORDVLWVOHJDODGYLVRUV


2Q $XJXVW   1LFDUDJXD ILOHG WKH SUHOLPLQDU\ REMHFWLRQ VWDWLQJ WKDW
GRPHVWLF UHPHGLHV KDG QRW EHHQ H[KDXVWHG SXUVXDQW WR DUWLFOHV  DQG  RI WKH
&RQYHQWLRQDQGUHTXHVWHGWKDWWKH&RXUWGHFODUHWKHDSSOLFDWLRQLQDGPLVVLEOH


2Q 6HSWHPEHU   WKH &RPPLVVLRQ VXEPLWWHG LWV REVHUYDWLRQV WR WKH
SUHOLPLQDU\REMHFWLRQUDLVHGE\WKH6WDWH


2Q2FWREHUWKH6WDWHVXEPLWWHGLWVUHSO\WRWKHDSSOLFDWLRQ


2Q -DQXDU\   WKH 2UJDQL]DWLRQ RI ,QGLJHQRXV 6\QGLFV RI WKH
1LFDUDJXDQ&DULEEHDQ 26,&$1 VXEPLWWHGDEULHIDVDPLFXVFXULDH2Q)HEUXDU\
 WKH 6HFUHWDULDW UHFHLYHG D QRWH IURP (GXDUGR &RQUDGR 3RYHGD LQ ZKLFK KH
DFFHGHGWRWKHDERYHPHQWLRQHGDPLFXVFXULDHEULHI


2Q 0DUFK   WKH 6HFUHWDULDW UHTXHVWHG WKDW WKH 6WDWH VHQG YDULRXV
GRFXPHQWV RIIHUHG DV DQQH[HV LQ WKH EULHIV RI UHSO\ WR WKH DSSOLFDWLRQ DQG RQ
SUHOLPLQDU\ REMHFWLRQV ZKLFK KDG QRW EHHQ VXEPLWWHG DW WKDW WLPH  'RFXPHQWV
UHTXHVWHG IURP WKH UHSO\ WR WKH DSSOLFDWLRQ ZHUH SDJHV  DQG  RI DQQH[ 
PDSV DQG SK\VLFDO GHVFULSWLRQV RIIHUHG LQ DQQH[  DQG GRFXPHQWV SHUWDLQLQJ WR
WLWOLQJ RI QHLJKERULQJ FRPPXQLWLHV WR $ZDV 7LQJQL RIIHUHG LQ WKDW VDPH DQQH[ 7KH
IROORZLQJ GRFXPHQWV ZHUH UHTXHVWHG IRU DQQH[  RI WKH EULHI RQ SUHOLPLQDU\
REMHFWLRQVHVWLPDWHGSURMHFWLRQVRIWKHJHRJUDSKLFDOORFDWLRQRIWKHDUHDFODLPHGE\
WKH$ZDV7LQJQL&RPPXQLW\FODLPVE\RWKHUFRPPXQLWLHV³RYHUODS´RIFODLPVHMLGR
ODQGV QDWLRQDO ODQGV DQG RWKHU LOOXVWUDWLRQV UHOHYDQW WR WKH FDVH D FHUWLILFDWLRQ E\
WKH ,QVWLWXWR 1LFDUDJHQVH GH 5HIRUPD $JUDULD KHUHLQDIWHU ³,15$´  LQ FRQQHFWLRQ
ZLWK WKH UHTXHVW IRU WLWOLQJ E\ WKH $ZDV 7LQJQL &RPPXQLW\ WKH 1LFDUDJXDQ
&RQVWLWXWLRQ FHUWLILFDWLRQ RI DUWLFOHV RI WKH 1LFDUDJXDQ /HJDO &RGHV UHOHYDQW /DZV
DQG 'HFUHHV DQG FHUWLILFDWLRQ RI WKH DFWLRQV WDNHQ E\ &HQWUDO *RYHUQPHQW
LQVWLWXWLRQV GHFHQWUDOL]HG ERGLHV RU DXWRQRPRXV HQWLWLHV DQG RWKHU LQVWLWXWLRQV RI
WKH1DWLRQDO$VVHPEO\DQGWKH6XSUHPH&RXUWRI-XVWLFHRI1LFDUDJXD


2Q 0D\   WKH 6WDWH VXEPLWWHG D EULHI WR ZKLFK LW DWWDFKHG WKH
IROORZLQJGRFXPHQWVWKH1LFDUDJXDQ&RQVWLWXWLRQZLWKLWVDPHQGPHQWVWKH$PSDUR
/DZ/DZ 1R DQGSDJHVWRRIWKH2IILFLDO1HZVSDSHU/D*DFHWD1R
 RI 2FWREHU    ,Q WKDW VDPH EULHI 1LFDUDJXD VWDWHG WKDW LW ZRXOG QRW
VXEPLWWKHPDSVDQGSK\VLFDOGHVFULSWLRQVRIIHUHGDVDQQH[LQLWVEULHIUHSO\LQJWR
WKH DSSOLFDWLRQ EHFDXVH ³WKH PDSV VXEPLWWHG ZLWK WKH EULHI RQ SUHOLPLQDU\
REMHFWLRQV VKRZ WKH JHRJUDSKLFDO ORFDWLRQ RI WKH DUHD FODLPHG E\ WKH &RPPXQLW\
FODLPV E\ RWKHU FRPPXQLWLHV SK\VLFDO GHVFULSWLRQV DQG VR IRUWK´  7KH 6WDWH DOVR
H[SUHVVHG WKDW LW ZRXOG QRW VXEPLW WKH ,15$ FHUWLILFDWLRQ UHJDUGLQJ WLWOLQJ RI WKH
$ZDV7LQJQL&RPPXQLW\RIIHUHGDVDQQH[RIWKHEULHIRQSUHOLPLQDU\REMHFWLRQV
³EHFDXVHWKDWVDPHEULHI>«@LQFOXGHGDFHUWLILFDWLRQLVVXHGE\WKDWLQVWLWXWLRQRQWKLV
VDPHDIIDLURQ$XJXVW´5HJDUGLQJSDJHVDQGRIDQQH[RIWKH
EULHI UHSO\LQJ WR WKH DSSOLFDWLRQ WKH 6WDWH LQGLFDWHG WKDW VDLG DQQH[ DFWXDOO\ HQGHG
RQ SDJH   $V UHJDUGV WKH GRFXPHQWV SHUWDLQLQJ WR WLWOLQJ RI RWKHU LQGLJHQRXV
FRPPXQLWLHV WKH 6WDWH SRLQWHG RXW WKDW LI LW GHHPHG WKLV DSSURSULDWH LW ZRXOG
VXEPLWWKHPODWHURQGXULQJWKHSURFHHGLQJV




D 
GDPDJHV FDXVHG WR SURSHUW\ ULJKWV RI LQGLJHQRXV FRPPXQLWLHV WKDW DUH
QHLJKERUV RI WKH 0D\DJQD $ZDV 7LQJQL &RPPXQLW\ LI WLWOH ZHUH JLYHQ WR WKH
GLVSURSRUWLRQDWHDUHDFODLPHGE\WKDW&RPPXQLW\>@

E 
GDPDJHV WR ODQG FODLPV RI WKH UHVW RI WKH LQGLJHQRXV FRPPXQLWLHV RI WKH
$WODQWLF &RDVW RI 1LFDUDJXD LI WKH GLVSURSRUWLRQDWH DUHD FODLPHG E\ WKH $ZDV 7LQJQL
,QGLJHQRXV&RPPXQLW\ZHUHDOORFDWHGWRLW

F 
WKHLQWHUHVWRIWKH6WDWHLQFDUU\LQJRXWDQHTXDEOHDQGREMHFWLYHWLWOLQJSURFHVV
RQWKHODQGVRIWKH,QGLJHQRXV&RPPXQLWLHVZKLFKZLOOVDIHJXDUGWKHULJKWVRIHDFKRQH
RIWKH&RPPXQLWLHVDUJXPHQWVSUHVHQWHGLQWKHEULHIRQ3UHOLPLQDU\2EMHFWLRQVDQGLQ
WKH 5HSO\ WR WKH $SSOLFDWLRQ DQG VXSSRUWHG E\ GRFXPHQWV VXEPLWWHG E\ PHDQV RI WKH
$QQH[HVSUHYLRXVO\UHIHUUHGWR



2Q$SULOWKH&RPPLVVLRQVHQWDEULHILQZKLFKLWUHTXHVWHGWKDWWKH
&RXUWRUGHUWKH6WDWHWRDGRSW³WKHQHFHVVDU\PHDVXUHVWRHQVXUHWKDWLWVRIILFLDOVGR
QRWDFWLQVXFKDZD\WKDWWKH\WHQGWRDSSO\SUHVVXUHRQWKH&RPPXQLW\WRJLYHXS
LWV FODLP RU WKDW WHQGV WR LQWHUIHUH LQ WKH UHODWLRQVKLS EHWZHHQ WKH &RPPXQLW\ DQG
LWV DWWRUQH\V > DQG«@ WKDW LW FHDVH WR DWWHPSW WR QHJRWLDWH ZLWK PHPEHUV RI WKH






2Q0D\WKH&DQDGLDQRUJDQL]DWLRQ$VVHPEO\RI)LUVW1DWLRQV $)1 
VXEPLWWHG D EULHI LQ (QJOLVK DFWLQJ DV DPLFXV FXULDH  7KH 6SDQLVK YHUVLRQ RI WKDW
GRFXPHQWZDVSUHVHQWHGLQ)HEUXDU\


2Q 0D\   WKH RUJDQL]DWLRQ ,QWHUQDWLRQDO +XPDQ 5LJKWV /DZ *URXS
VXEPLWWHGDEULHILQ(QJOLVKDFWLQJDVDPLFXVFXULDH


$SXEOLFKHDULQJZDVKHOGRQSUHOLPLQDU\REMHFWLRQVDWWKHVHDWRIWKH&RXUW
RQ0D\


2Q )HEUXDU\   WKH &RXUW UHQGHUHG LWV -XGJPHQW RQ SUHOLPLQDU\
REMHFWLRQVLQZKLFKLWGLVPLVVHGWKHSUHOLPLQDU\REMHFWLRQUDLVHGE\1LFDUDJXD


2Q)HEUXDU\WKH6HFUHWDULDWUHTXHVWHGWKDWWKH&RPPLVVLRQVHQGWKH
GHILQLWLYHOLVWRIZLWQHVVHVDQGH[SHUWZLWQHVVHVRIIHUHGE\WKH&RPPLVVLRQWRUHQGHU
WHVWLPRQ\ DW WKH SXEOLF KHDULQJ RQ WKH PHULWV RI WKH FDVH  7KH &RPPLVVLRQ
VXEPLWWHGVDLGLQIRUPDWLRQRQWKHWKRIWKDWVDPHPRQWKDQG\HDU


2Q 0DUFK   WKH 3UHVLGHQW LVVXHG DQ 2UGHU FRQYHQLQJ WKH ,QWHU
$PHULFDQ&RPPLVVLRQDQGWKH6WDWHWRDSXEOLFKHDULQJRQWKHPHULWVWREHKHOGDW
WKHVHDWRIWKH&RXUWRQ-XQH7KDWSXEOLFKHDULQJGLGQRWWDNHSODFHGXHWR
EXGJHWDU\ FXWEDFNV ZKLFK PDGH WKH &RXUW SRVWSRQH LWV ;/9,,, 5HJXODU 6HVVLRQ DW
ZKLFKWKDWKHDULQJZDVWRWDNHSODFH


2Q $SULO   WKH 6WDWH VXEPLWWHG D EULHI VWDWLQJ ³WKH QDPHV RI WKH
SHUVRQV ZKR Z>RXOG@ H[SODLQ WKH FRQWHQW DQG VFRSH RI WKH GRFXPHQWDU\ HYLGHQFH
RIIHUHG DW WKHDSSURSULDWHWLPH´IRUWKHIROORZLQJSHUVRQVWREHKHDUGDVZLWQHVVHV
DQGH[SHUWZLWQHVVHVDWWKHSXEOLFKHDULQJRQWKHPHULWVRIWKHSUHVHQWFDVH0DUFR
$QWRQLR &HQWHQR &DIIDUHQD 'LUHFWRU RI WKH 2IILFH RI 5XUDO 7LWOLQJ 8ULHO 9DQHJDV
'LUHFWRU RI WKH 6HFUHWDULDW RI 7HUULWRULDO 'HPDUFDWLRQ RI WKH 5HJLRQDO &RXQFLO RI WKH
5$$1 *RQ]DOR 0HGLQD DGYLVRU DQG DQ H[SHUW LQ *HRGHVLFV DQG&DUWRJUDSK\DWWKH
1LFDUDJXDQ ,QVWLWXWH RI 7HUULWRULDO 6WXGLHV DQG 0DUtD 1HOOD 5RFKD 6SHFLDO 3XEOLF
$WWRUQH\IRUWKH(QYLURQPHQWDWWKH2IILFHRIWKH$WWRUQH\*HQHUDORIWKH5HSXEOLF

7KH DUJXPHQWV VXEPLWWHG E\ WKH 6WDWH LQ VDLG EULHI LQGLFDWH WKDW WHVWLPRQ\ RI WKH
ZLWQHVVHVDQGH[SHUWZLWQHVVHVRIIHUHGZRXOGFRQWULEXWHWRHVWDEOLVKLQJ
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&RPPXQLW\ ZLWKRXW D SULRU DJUHHPHQW RU XQGHUVWDQGLQJ ZLWK WKH &RPPLVVLRQ DQG
WKH&RXUWLQWKDWUHJDUG´7KH&RPPLVVLRQDWWDFKHGDQ$SULOEULHIE\-DPHV
$QD\D OHJDO UHSUHVHQWDWLYH RI WKH &RPPXQLW\ WR -RUJH ( 7DLDQD ([HFXWLYH
6HFUHWDU\ RI WKH &RPPLVVLRQ ZKLFK LQFOXGHG DV DQ DQQH[ WKH UHSRUW SUHSDUHG E\
0DUtD /XLVD $FRVWD &DVWHOOyQ RQ WKH PHHWLQJ EHWZHHQ RIILFLDOV RI WKH 6WDWH DQG WKH
$ZDV 7LQJQL &RPPXQLW\ KHOG RQ 0DUFK  DQG   LQ WKH RIILFHV RI WKH
1LFDUDJXDQ0LQLVWU\RI)RUHLJQ$IIDLUV


2Q $SULO   WKH 6HFUHWDULDW JDYH WKH 6WDWH  GD\V ZLWKLQ ZKLFK WR
VXEPLW LWV FRPPHQWV WR WKH DIRUHPHQWLRQHG EULHI  2Q 0D\  RI WKDW VDPH \HDU
1LFDUDJXD VWDWHG WKDW LW KDG QRW DSSOLHG DQ\ SUHVVXUH DW DOO RQ WKH &RPPXQLW\ QRU
KDG LW LQWHUIHUHG LQ WKH &RPPXQLW\¶V UHODWLRQV ZLWK LWV OHJDO UHSUHVHQWDWLYHV  7KH
6WDWH DOVR LQGLFDWHG LWV ZLOOLQJQHVV WR VHHN D IULHQGO\ VHWWOHPHQW WKURXJK GLUHFW DQG
H[FOXVLYH FRQYHUVDWLRQV ZLWK WKH &RPPLVVLRQ  ,W VXEPLWWHG DQ DWWDFKHG GRFXPHQW
GDWHG)HEUXDU\ZLWKWKHWLWOH³UHFRUGRIDSSRLQWPHQWRIWKHUHSUHVHQWDWLYHV
RI WKH LQKDELWDQWV ZKR FRQVWLWXWH WKH 0D\DJQD HWKQLF JURXS RI WKH &RPPXQLW\ RI
$ZDV7LQJQL0XQLFLSDOLW\RI:D>V@SDP5tR&RFR5$$1´


2Q 0D\   WKH &RPPLVVLRQ VHQW D EULHI LQ ZKLFK LW VWDWHG WKDW
1LFDUDJXD LQ LWV UHSO\ WR WKH DSSOLFDWLRQ KDG QRW RIIHUHG ZLWQHVVHV QRU H[SHUW
ZLWQHVVHV,WDOVRDGGHGWKDWWKH6WDWHKDGQRWDUJXHGWKDWIRUFHPDMHXUHRURWKHU
UHDVRQV MXVWLILHG DGPLWWLQJ HYLGHQFH QRW OLVWHG LQ LWV UHSO\ DQG IRU WKLV UHDVRQ WKH
&RPPLVVLRQ UHTXHVWHG WKDW WKH &RXUW GHFODUH WKH FDOOLQJ RI ZLWQHVVHV DQG H[SHUW
ZLWQHVVHVRIIHUHGE\1LFDUDJXDLQDGPLVVLEOH VXSUDSDUD 
 2Q -XQH   WKH 6HFUHWDULDW UHTXHVWHG WKDW WKH 6WDWH VXEPLW QR ODWHU
WKDQ-XQHRIWKDW\HDUWKHJURXQGVIRURUFRPPHQWVRQLWVRIIHULQJRIZLWQHVVHV
DQGH[SHUWZLWQHVVHVIRUWKH3UHVLGHQWWRFRQVLGHUWKHLUDGPLVVLELOLW\,QLWV$XJXVW
2UGHUWKH&RXUWUHLWHUDWHGLWVUHTXHVWIRUWKH6WDWHWRVXEPLWWKHJURXQGV
IRU WKH H[WHPSRUDQHRXV SURSRVDO RI ZLWQHVVHV DQG H[SHUW ZLWQHVVHV VXSUD SDUD
  WKH &RXUW DOVR UHTXHVWHG WKDW WKH 6WDWH VSHFLI\ ZKLFK SHUVRQV ZHUH RIIHUHGDV
ZLWQHVVHVDQGZKLFKDVH[SHUWZLWQHVVHV


2Q 0D\   WKH +XWFKLQV 6RURND  'LRQQH ODZ ILUP VXEPLWWHG DQ
DPLFXVFXULDH EULHI LQ(QJOLVKRQEHKDOIRIWKH0RKDZNV,QGLJHQRXV&RPPXQLW\RI
$NZHVDVQH


2Q6HSWHPEHUWKH6WDWHVXEPLWWHGDEULHILQZKLFKLWVWDWHGWKDWWKH
SHUVRQVOLVWHGLQLWV$SULOEULHI VXSUD SDUD KDGEHHQRIIHUHGDVH[SHUW
ZLWQHVVHV  7KH IROORZLQJ GD\ WKH 6HFUHWDULDW XQGHU LQVWUXFWLRQV E\ WKH 3UHVLGHQW
DVNHGWKH&RPPLVVLRQWRVHQGLWVREVHUYDWLRQVWRWKDWEULHIDVZHOODVLWVGHILQLWLYH
OLVWRIZLWQHVVHVDQGH[SHUWZLWQHVVHVE\6HSWHPEHU


2Q 6HSWHPEHU   WKH &RPPLVVLRQ VHQW D QRWH LQ ZKLFK LW XSKHOG LWV
UHTXHVWIRUWKHDSSRLQWPHQWRIH[SHUWZLWQHVVHVRIIHUHGE\WKH6WDWHWREHGHFODUHG
LQDGPLVVLEOH VLQFH WKH 6WDWH GLG QRW JLYH UHDVRQV WR VXEVWDQWLDWH WKH
H[WHPSRUDQHRXV SURSRVDO  ,Q WKDW VDPH QRWH WKH &RPPLVVLRQ JDYH WKH GHILQLWLYH
OLVW RI LWV ZLWQHVVHV DQG H[SHUW ZLWQHVVHV LQFOXGLQJ DV DQ H[SHUW ZLWQHVV 7KHRGRUH
0DFGRQDOG-UZKRLQWKHDSSOLFDWLRQKDGEHHQRIIHUHGDVDZLWQHVV


,Q KLV 6HSWHPEHU   2UGHU WKH 3UHVLGHQW GHFLGHG WKDW WKH RIIHU RI
HYLGHQFH PDGH E\ WKH 6WDWH RQ $SULO   VXSUD SDUD   ZDV WLPHEDUUHG
KRZHYHUDVHYLGHQFHWRIDFLOLWDWHDGMXGLFDWLRQRIWKHFDVHLQDFFRUGDQFHZLWKDUWLFOH
   RI WKH 5XOHV RI 3URFHGXUH WKH 3UHVLGHQW VXPPRQHG 0DUFR $QWRQLR &HQWHQR
&DIIDUHQD WR FRPH EHIRUH WKH &RXUW DV ZLWQHVV 7KH 3UHVLGHQW DOVR UHMHFWHG WKH





UHTXHVW E\ WKH &RPPLVVLRQ IRU 7KHRGRUH 0DFGRQDOG -U WR DSSHDU DV DQ H[SHUW
ZLWQHVV EHFDXVH LW ZDV WLPHEDUUHG DQG DGPLWWHG KLP DV D ZLWQHVV DV RULJLQDOO\
RIIHUHG  7KH 3UHVLGHQW DOVR VXPPRQHG ZLWQHVVHV -DLPH &DVWLOOR )HOLSH &KDUO\
:HEVWHU 0FOHDQ &RUQHOLR :LOIUHGR 0FOHDQ 6DOYDGRU %URRNO\Q 5LYHUD %U\DQ
+XPEHUWR 7KRPSVRQ 6DQJ *XLOOHUPR &DVWLOOHMD DQG *DOLR &ODXGLR (QULTXH *XUGLiQ
*XUGLiQ DQG H[SHUW ZLWQHVVHV /RWWLH 0DULH &XQQLQJKDP GH $JXLUUH &KDUOHV 5LFH
+DOH 5RTXH GH -HV~V 5ROGiQ 2UWHJD DQG 5RGROIR 6WDYHQKDJHQ *UXHQEDXP DOO RI
WKHPRIIHUHGE\WKH&RPPLVVLRQLQLWVDSSOLFDWLRQWRUHQGHUWHVWLPRQ\DWWKHSXEOLF
KHDULQJ RQ WKH PHULWV RIWKHFDVHVFKHGXOHGWREHKHOGDWWKHVHDWRIWKH&RXUWRQ
1RYHPEHU


2Q2FWREHUWKH&RPPLVVLRQVXEPLWWHGDEULHILQZKLFKLWUHTXHVWHG
WKH JRRG RIILFHV RI WKH &RXUW IRU WKH SXEOLF KHDULQJ RQWKH PHULWV WR EH KHOG DW WKH
VHDWRIWKH6XSUHPH&RXUWRI-XVWLFHRI&RVWD5LFDJLYHQWKHODUJHQXPEHURISHRSOH
ZKRKDGVKRZQDQLQWHUHVWLQDWWHQGLQJWKDWKHDULQJ


2Q2FWREHUWKH3UHVLGHQWLVVXHGDQ2UGHULQZKLFKKHLQIRUPHGWKH
&RPPLVVLRQ DQG WKH 6WDWH WKDW WKH SXEOLF KHDULQJ FRQYHQHG E\ WKH 6HSWHPEHU 
2UGHUZRXOGEHKHOGDWWKHVHDWRIWKH6XSUHPH(OHFWRUDO%RDUGRI&RVWD5LFD
VWDUWLQJ DW  KRXUV RQ 1RYHPEHU   WR KHDUWKH WHVWLPRQ\ DQG UHSRUWV
UHVSHFWLYHO\RIWKHZLWQHVVHVDQGH[SHUWZLWQHVVHVSUHYLRXVO\VXPPRQHG


2Q2FWREHUWKH6WDWHVHQWDEULHIUHTXHVWLQJWKH&RXUWWRUHMHFWWKH
UHTXHVWE\WKH&RPPLVVLRQWRKROGWKHSXEOLFKHDULQJRQWKHPHULWVDWWKHVHDWRIWKH
6XSUHPH &RXUW RI -XVWLFH RI &RVWD 5LFD EHFDXVH WKH UHDVRQV JLYHQ ZHUH ³SXUHO\
VSHFXODWLYH´ DQG ZHUH QRW ³VXIILFLHQW MXULGLFDO UHDVRQ WR MXVWLI\ WKH WUDQVIHU RI VDLG
KHDULQJV´


2Q2FWREHUWKH&RPPLVVLRQVHQWDEULHIZLWKDOLVWRIPHPEHUV
RIWKH$ZDV7LQJQL&RPPXQLW\ZKRZRXOGDWWHQGWKHSXEOLFKHDULQJDVREVHUYHUV


2Q WKDW VDPH GD\ WKH 3UHVLGHQW LVVXHG DQ 2UGHU LQ ZKLFK KH GHFLGHG WKDW
JLYHQ WKH UHTXHVW E\ WKH 6WDWH IRU WKH SXEOLF KHDULQJ RQ WKH PHULWV EH KHOG DW WKH
VHDWRIWKH&RXUWDQGWKDWWKHQXPEHURIPHPEHUVRIWKH0D\DJQD&RPPXQLW\ZKR
ZRXOGDWWHQGWKHKHDULQJDFFRUGLQJWRWKH&RPPLVVLRQZDVPXFKVPDOOHUWKDQKDG
RULJLQDOO\ EHHQ HQYLVLRQHG WKH UHDVRQ JLYHQ IRU KROGLQJ WKH SXEOLF KHDULQJ RXWVLGH
WKHVHDWRIWKH&RXUWGLGQRWH[LVWDQGKHWKHUHIRUHGHFLGHGWKDWWKHKHDULQJZRXOG
EHKHOGDWWKHVHDWRIWKH&RXUWRQWKHVDPHGD\DQGDWWKHVDPHWLPHVSHFLILHGLQ
KLV2FWREHU2UGHU VXSUDSDUD 


,Q 1RYHPEHU  5REHUW $ :LOOLDPV -U RQ EHKDOI RI WKH RUJDQL]DWLRQ
1DWLRQDO &RQJUHVV RI $PHULFDQ ,QGLDQV 1&$,  VXEPLWWHG D EULHI LQ (QJOLVK DFWLQJ
DVDPLFXVFXULDH


2Q1RYHPEHUDQGDWWKHSXEOLFKHDULQJRQWKHPHULWVRIWKH
FDVHWKH&RXUWKHDUGWKHWHVWLPRQ\RIWKHZLWQHVVHVDQGH[SHUWZLWQHVVHVRIIHUHGE\
WKH&RPPLVVLRQDQGWKDWRIWKHZLWQHVVVXPPRQHGE\WKH&RXUWLQDFFRUGDQFHZLWK
DUWLFOH  RIWKH5XOHVRI3URFHGXUH7KH&RXUWDOVRKHDUGWKHILQDORUDOSOHDGLQJV
RIWKHSDUWLHV

7KHUHDSSHDUHGEHIRUHWKH&RXUW

)RUWKH,QWHU$PHULFDQ&RPPLVVLRQRQ+XPDQ5LJKWV
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+pOLR%LFXGRGHOHJDWH
&ODXGLR*URVVPDQGHOHJDWH
%HUWKD6DQWRVFR\DWWRUQH\DQG
-DPHV$QD\DDVVLVWDQW




)RUWKH6WDWHRI1LFDUDJXD

(GPXQGR&DVWLOOR6DOD]DUDJHQW
5RVHQDOGR&DVWURDGYLVRU
%HWV\%DOWRGDQRDGYLVRUDQG
/LJLD0DUJDULWD*XHYDUDDGYLVRU

:LWQHVVHVRIIHUHGE\WKH,QWHU$PHULFDQ&RPPLVVLRQRQ+XPDQ5LJKWV

-DLPH&DVWLOOR)HOLSH ,QWHUSUHWHU0RGHVWR-RVp)UDQN:LOVRQ 
&KDUO\:HEVWHU0FOHDQ&RUQHOLR
7KHRGRUH0DFGRQDOG-U
*XLOOHUPR&DVWLOOHMD
*DOLR&ODXGLR(QULTXH*XUGLiQ*XUGLiQ
%URRNO\Q5LYHUD%U\DQ
+XPEHUWR7KRPSVRQ6DQJDQG
:LOIUHGR0FOHDQ6DOYDGRU

([SHUWZLWQHVVHVRIIHUHGE\WKH,QWHU$PHULFDQ&RPPLVVLRQRQ+XPDQ5LJKWV

5RGROIR6WDYHQKDJHQ*UXHQEDXP
&KDUOHV5LFH+DOH
5RTXHGH-HV~V5ROGiQ2UWHJDDQG
/RWWLH0DULH&XQQLQJKDPGH$JXLUUH

:LWQHVVVXPPRQHGE\WKH,QWHU$PHULFDQ&RXUWRI+XPDQ5LJKWV DUW  RIWKH
5XOHVRI3URFHGXUH 

0DUFR$QWRQLR&HQWHQR&DIIDUHQD



'XULQJ KLV DSSHDUDQFH DW WKH SXEOLF KHDULQJ RQ WKH PHULWV RI WKH FDVH RQ
1RYHPEHU0DUFR$QWRQLR&HQWHQR&DIIDUHQDRIIHUHGVHYHUDOGRFXPHQWVWR
VXEVWDQWLDWH KLV WHVWLPRQ\ DQG RQ 1RYHPEHU   KH VXEPLWWHG HLJKW
GRFXPHQWV LQIUDSDUDDQG 


2Q1RYHPEHUWKH&RXUWLQDFFRUGDQFHZLWKDUWLFOHRILWV5XOHVRI
3URFHGXUHGHFLGHGWKDWLWZDVXVHIXOWRDGGWRWKHERG\RIHYLGHQFHLQWKLVFDVHWKH
IROORZLQJ GRFXPHQWV RIIHUHG E\ 0DUFR $QWRQLR &HQWHQR &DIIDUHQD D FRS\ FHUWLILHG
E\ D QRWDU\ SXEOLF RI WKH )HEUXDU\   FHUWLILFDWLRQ RI WKH HQWU\ LQ WKH 3XEOLF
5HJLVWU\RI5HDO(VWDWHRIWKH'HSDUWPHQWRI=HOD\DRQ)HEUXDU\RIHVWDWH
1R  DQG WKH HWKQRJUDSKLF H[SHUW RSLQLRQ E\ 5DPLUR *DUFtD 9iVTXH] RQ WKH
GRFXPHQWSUHSDUHGE\7KHRGRUH0DFGRQDOG³$ZDV7LQJQLDQ(WKQRJUDSKLF6WXG\RI
WKH&RPPXQLW\DQGLWV7HUULWRU\´ LQIUDSDUDVDQG 7KH&RXUWDOVRDVNHGWKDW
WKH 6WDWH QR ODWHU WKDQ 'HFHPEHU   VXEPLW D FRS\ RI WKH FRPSOHWH VWXG\
³'LDJQRVWLF VWXG\ RI ODQG WHQXUH LQ WKH LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF
&RDVW´SUHSDUHGE\WKH&HQWUDO$PHULFDQDQG&DULEEHDQ5HVHDUFK&RXQFLO







2Q 'HFHPEHU   WKH 6WDWH FRPSOLHG ZLWK WKH UHTXHVW PDGH E\ WKH
&RXUWLQWKH2UGHUPHQWLRQHGLQWKHSUHYLRXVSDUDJUDSKE\SURYLGLQJDFRS\RIWKH
*HQHUDO IUDPHZRUN ([HFXWLYH VXPPDU\ DQG )LQDO 5HSRUW RI WKH GRFXPHQW
³'LDJQRVWLF VWXG\ RI ODQG WHQXUH LQ WKH LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF
&RDVW´ SUHSDUHG E\ WKH &HQWUDO $PHULFDQ DQG &DULEEHDQ 5HVHDUFK &RXQFLO  LQIUD
SDUDVDQG 


2Q -DQXDU\   WKH &RPPLVVLRQ VXEPLWWHG D QRWH WRJHWKHU ZLWK WKUHH
GRFXPHQWVFRPPHQWVE\7KHRGRUH0DFGRQDOGRQ-DQXDU\DQGFRPPHQWV
E\ &KDUOHV 5LFH +DOH RQ -DQXDU\   ERWK LQ FRQQHFWLRQ ZLWK WKH HWKQRJUDSKLF
H[SHUW RSLQLRQ E\ 5DPLUR *DUFtD 9iVTXH] RQ WKH GRFXPHQW SUHSDUHG E\ 7KHRGRUH
0DFGRQDOG³$ZDV7LQJQLDQ(WKQRJUDSKLF6WXG\RIWKH&RPPXQLW\DQGLWV7HUULWRU\´
LQIUDSDUDVDQG DQGDFRS\RIWKHGRFXPHQW³$ZDV7LQJQLDQ(WKQRJUDSKLF
6WXG\RIWKH&RPPXQLW\DQGLWV7HUULWRU\5HSRUW´


2Q -XQH   WKH 6HFUHWDULDW IROORZLQJ LQVWUXFWLRQV E\ WKH 3UHVLGHQW
JUDQWHGWKH&RPPLVVLRQDQGWKH6WDWHXSWR-XO\RIWKDW\HDUWRVXEPLWWKHLUILQDO
ZULWWHQ DUJXPHQWV  2Q -XO\   WKH &RPPLVVLRQ UHTXHVWHG DQ H[WHQVLRQ XQWLO
$XJXVW  RI WKDW VDPH \HDU WR VXEPLW LWV EULHI  2Q -XO\   WKH 6HFUHWDULDW
IROORZLQJLQVWUXFWLRQVE\WKH3UHVLGHQWLQIRUPHGWKH&RPPLVVLRQDQGWKH6WDWHWKDW
WKHH[WHQVLRQUHTXHVWHGKDGEHHQJUDQWHG


,Q LWV -XO\   QRWH WKH 6HFUHWDULDW IROORZLQJ LQVWUXFWLRQV E\ WKH
3UHVLGHQW DQG SXUVXDQW WR DUWLFOH  RI WKH 5XOHV RI 3URFHGXUH UHTXHVWHG WKDW WKH
&RPPLVVLRQ VXEPLW WKH GRFXPHQWDU\ HYLGHQFH DQG SOHDGLQJV WR VXEVWDQWLDWH WKH
UHTXHVW IRU SD\PHQW RI UHSDUDWLRQV FRVWV DQG H[SHQVHV VXEPLWWHG E\ WKH
&RPPLVVLRQ LQ WKH SRLQW RQ SHWLWLRQV LQ LWV ODZVXLW VXSUD SDUD   QR ODWHU WKDQ
$XJXVW


2Q -XO\   WKH 6HFUHWDULDW IROORZLQJ LQVWUXFWLRQV E\ WKH &RXUW DQG LQ
DFFRUGDQFHZLWKDUWLFOHRIWKH5XOHVRI3URFHGXUHJUDQWHG1LFDUDJXDXSWR$XJXVW
  WR VXSSO\ DV HYLGHQFH WR IDFLOLWDWH WKH DGMXGLFDWLRQ RI WKH FDVH WKH
IROORZLQJ GRFXPHQWV H[LVWLQJ WLWOH GHHGV RI WKH $ZDV 7LQJQL &RPPXQLW\ 0D\DJQD
&RPPXQLW\  RI WKH 7HQ &RPPXQLWLHV 0LVNLWD &RPPXQLW\   RI WKH 7DVED 5D\D
,QGLJHQRXV &RPPXQLW\ DOVR NQRZQ DV WKH 6L[ &RPPXQLWLHV  ZKLFK LQFOXGHV WKH
FRPPXQLWLHV RI 0LJXHO %LNDQ :LVFRQVLQ (VSHUDQ]D )UDQFLD 6LUSL 6DQWD &ODUD DQG
7DVED3DLQ 0LVNLWR&RPPXQLWLHV DQGRIWKH.DUDWi,QGLJHQRXV&RPPXQLW\ 0LVNLWR
&RPPXQLW\ 7KHVHGRFXPHQWVZHUHQRWVXEPLWWHGWRWKH&RXUW


2Q $XJXVW   WKH 6WDWH REMHFWHG WR WKH SDUWLHV EHLQJ JUDQWHG WKH
SRVVLELOLW\ RI VXEPLWWLQJ ILQDO ZULWWHQ DUJXPHQWV DQG UHTXHVWHG WKDW LQ FDVH WKH
&RXUWGHFLGHGWRSURFHHGZLWKWKHDGPLVVLRQRIWKRVHSOHDGLQJVWKH6WDWHEHJUDQWHG
DQ H[WHQVLRQ XS WR 6HSWHPEHU   WR VXEPLW WKHP 7KH IROORZLQJ GD\ WKH
6HFUHWDULDWXQGHULQVWUXFWLRQVE\WKH3UHVLGHQWLQIRUPHGWKH6WDWHWKDWLWKDGEHHQ
DFRQVWDQWDQGXQLIRUPSUDFWLFHDWWKH&RXUWWRJUDQWWKHSDUWLHVWKHRSSRUWXQLW\WR
VXEPLWILQDOZULWWHQDUJXPHQWVWDNHQWREHDVXPPDU\RIWKHSRVLWLRQVVWDWHGE\WKH
SDUWLHVDWWKHSXEOLFKHDULQJRQWKHPHULWVLQWKHXQGHUVWDQGLQJWKDWVDLGEULHIVZHUH
QRWVXEMHFWWRDGGLWLRQDOFRQWUDGLFWRU\FRPPHQWVE\WKHSDUWLHV,QFRQQHFWLRQZLWK
WKHUHTXHVWIRUDQH[WHQVLRQRIWKHSHULRGIRUWKH6WDWHWRVXEPLWLWVILQDOSOHDGLQJV
WKH6HFUHWDULDWH[SUHVVHGWKDWIROORZLQJLQVWUXFWLRQVE\WKH3UHVLGHQWJLYHQWKHWLPH
DOORWWHG WR WKH SDUWLHV WR VXEPLW WKHLU ILQDO ZULWWHQ DUJXPHQWV DQG VR DV WR DYRLG
LPSDLULQJ WKH EDODQFH ZKLFK WKH &RXUW PXVW PDLQWDLQ LQ SURWHFWLQJ KXPDQ ULJKWV
OHJDO FHUWDLQW\ DQG SURFHGXUDO HTXLW\ DQ XQSRVWSRQDEOH SHULRG XS WR $XJXVW 
ZDVJUDQWHGWRERWKSDUWLHV
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FIU DQQH[ & VNHWFK RI WKH DUHD ZKHUH WKH $ZDV 7LQJQL &RPPXQLW\ LV ORFDWHG LQ WKH 5$$1
DQQH[ & 1RYHPEHU   EULHI E\ &KDUO\ :HEVWHU 0FOHDQ &RUQHOLR DQQH[ & )HEUXDU\ 
GRFXPHQW ³$ZDV 7LQJQL $Q (WKQRJUDSKLF 6WXG\ RI WKH &RPPXQLW\ DQG LWV 7HUULWRU\´ 'UDIW 3UHOLPLQDU\
5HSRUW SUHSDUHG E\ WKH $ZDV 7LQJQL 7HUULWRULDO 'HPDUFDWLRQ 3URMHFW PDLQ UHVHDUFKHU 7KHRGRUH
0DFGRQDOGDQQH[&PDS³/DQGWHQXUHRIWKH0D\DJQDRI$ZDV7LQJQLLQWKH$UHDRIWKH&RQFHVVLRQWR
62/&$56$´ DQQH[ & VWDWHPHQW E\ 7KHRGRUH 0DFGRQDOG -U RQ -DQXDU\   DQQH[ &
1RYHPEHU  PDS ³0DS RI 6XEVLVWHQFH 8VH DQG 2FFXSDWLRQ RI WKH $ZDV 7LQJQL ,QGLJHQRXV
&RPPXQLW\´DQQH[&-XO\EULHIE\0DUtD/XLVD$FRVWD&DVWHOOyQDWWRUQH\IRUWKH$ZDV7LQJQL
&RPPXQLW\ WR 0LOWRQ &DOGHUD & 0LQLVWHU RI 0$5(1$ DWWDFKLQJ -DQXDU\  GRFXPHQW ³7HUULWRULDO
5LJKWV RI WKH $ZDV 7LQJQL ,QGLJHQRXV &RPPXQLW\´ SUHSDUHG E\ WKH 8QLYHUVLW\ RI ,RZD DV SDUW RI LWV
³3URMHFWLQ6XSSRUWRIWKH$ZDV7LQJQL&RPPXQLW\´DQQH[&2FWREHUEULHIE\-DPHV$QD\D
OHJDO UHSUHVHQWDWLYH RI WKH 0D\DJQD $ZDV 7LQJQL &RPPXQLW\ WR 0LOWRQ &DOGHUD &DUGHQDO 0LQLVWHU RI
0$5(1$ DQQH[ & 'HFHPEHU  GRFXPHQW ³&HUUR :DNDPED\ %URDGOHDIHG )RUHVW 0DQDJHPHQW
3ODQ )LQDO (GLWLRQ ´ SUHSDUHG E\ 6ZLHWHQLD 6$ &RQVXOWDQWV IRU .80.<81* &2 /7' DQQH[ &
VWDWHPHQW E\ &KDUO\ :HEVWHU 0FOHDQ &RUQHOLR RQ 'HFHPEHU   DQQH[ & -DQXDU\  
GRFXPHQW  ³0HPRUDQGXP LQ VXSSRUW RI VXSSOHPHQWDO UHTXHVW IRU SURYLVLRQDO PHDVXUHV ,Q WKH &DVH RI
WKH0D\DJQD,QGLDQ&RPPXQLW\RI$ZDV7LQJQLDQG-DLPH&DVWLOOR)HOLSHRQKLVRZQEHKDOIDQGRQEHKDOI
RI WKH &RPPXQLW\ RI $ZDV 7LQJQL DJDLQVW 1LFDUDJXD´ SUHSDUHG E\ -DPHV $QD\D -RKQ 6 $OOHQ 0DUtD
/XLVD$FRVWD&DVWHOOyQ-HIIUH\*%XOOZLQNHO67RGG&ULGHUDQG6WHYHQ07XOOEHUJDQQH[&0DUFK
 EULHIUHTXHVWLQJ³RIILFLDOUHFRJQLWLRQDQGGHPDUFDWLRQRI WKHDQFHVWUDOODQGV´RIWKH0D\DJQD$ZDV
7LQJQL&RPPXQLW\DGGUHVVHGWRWKH5HJLRQDO&RXQFLORIWKH5$$1DWWDFKLQJGRFXPHQW³*HQHUDO&HQVXV
RI WKH $ZDV 7LQJQL &RPPXQLW\´ IRU WKH \HDU  DQQH[ & 0DUFK   EULHI E\ -DPHV $QD\D
OHJDO UHSUHVHQWDWLYH RI WKH 0D\DJQD $ZDV 7LQJQL &RPPXQLW\ DGGUHVVHG WR (UQHVWR /HDO 0LQLVWHU RI
)RUHLJQ $IIDLUVDQQH[&0DUFKEULHIE\-DPHV$QD\DOHJDOUHSUHVHQWDWLYHRIWKH0D\DJQD
$ZDV 7LQJQL &RPPXQLW\ DGGUHVVHG WR &ODXGLR *XWLpUUH] 0LQLVWHU RI 0$5(1$ DQQH[ & GRFXPHQW
³'UDIW 0HPRUDQGXP RI 8QGHUVWDQGLQJ´ DQQH[ & QHZVSDSHU DUWLFOH LQ 'LDULR /D 3UHQVD ³,QGLJHQRXV
KDELWDWHQGDQJHUHGE\ORJJLQJ´SXEOLVKHGRQ0DUFKDQQH[&QHZVSDSHUDUWLFOHLQWKH1HZ
<RUN7LPHV ³,WV ,QGLDQVYV /RJJHUVLQ1LFDUDJXD´SXEOLVKHGRQ-XQHDQQH[&0D\
 EULHI E\ -DPHV $QD\D OHJDO UHSUHVHQWDWLYH RIWKH 0D\DJQD $ZDV 7LQJQL &RPPXQLW\DGGUHVVHGWR
-RVp $QWRQLR 7LMHULQR 3HUPDQHQW 5HSUHVHQWDWLYH RI 1LFDUDJXD WR WKH 2UJDQL]DWLRQ RI $PHULFDQ 6WDWHV
2$6  DQQH[ & 0D\   UHSRUW E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DGGUHVVHG WR -DPHV $QD\D
DQQH[ & WHVWLPRQ\ RI GHHG QXPEHU RQH LQ SURWRFRO QXPEHU WZHQW\ RI QRWDU\ SXEOLF 2VFDU 6DUDYLD
%DOWRGDQR RIILFLDOO\ UHFRUGLQJ WKH ³)RUHVW 0DQDJHPHQW DQG 8VH &RQWUDFW´ VLJQHG RQ 0DUFK E\
&ODXGLR *XWLpUUH] +XHWH  UHSUHVHQWDWLYH RI 0$5(1$ DQG +\RQJ  6HRFN %\XQ UHSUHVHQWDWLYH RI
62/&$56$FRUSRUDWLRQDQQH[&DGPLQLVWUDWLYHSURYLVLRQ1RRI-XQHRIWKH%RDUGRI
'LUHFWRUV RI WKH 5HJLRQDO &RXQFLO RI WKH 5$$1 DQQH[ & 'HFHPEHU   EULHI E\ $OWD +RRNHU
%ODQGIRUG3UHVLGHQWRIWKH5HJLRQDO&RXQFLORIWKH5$$1DQG0\UQD7D\ORU)LUVW6HFUHWDU\RIWKH%RDUG



7KH,QWHU$PHULFDQ&RPPLVVLRQVXEPLWWHGFRSLHVRIGRFXPHQWVLQ
DQQH[HVZLWKLWVDSSOLFDWLRQ VXSUDSDUDVDQG  
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2Q $XJXVW   WKH &RPPLVVLRQ VXEPLWWHG LWV ILQDO ZULWWHQ DUJXPHQWV
ZKLFKLQFOXGHGDQDQQH[ LQIUDSDUD 


2Q$XJXVW1LFDUDJXDVXEPLWWHGLWVILQDOZULWWHQSOHDGLQJV


2Q $XJXVW   WKH &RPPLVVLRQ H[WHPSRUDQHRXVO\ VXEPLWWHG WKH EULHI
SHUWDLQLQJWRUHSDUDWLRQVFRVWVDQGH[SHQVHV LQIUDSDUD 


2Q$XJXVWWKH6WDWHUHTXHVWHGWKDWWKH&RXUWQRWFRQVLGHUWKHEULHI
VXEPLWWHG E\ WKH &RPPLVVLRQ RQ UHSDUDWLRQV FRVWV DQG H[SHQVHV EHFDXVH LW ZDV
WLPHEDUUHG






RI 'LUHFWRUV RI WKH 5HJLRQDO &RXQFLO RI WKH 5$$1 DGGUHVVHG WR 5REHUWR $UDTXLVWDLQ &LVQHURV *HQHUDO
'LUHFWRURI)RUHVWU\DQQH[&GRFXPHQW³5HSRUWRQWKHVHFRQGPHHWLQJRIWKH1DWLRQDO&RPPLWWHHIRU
WKH'HPDUFDWLRQRI WKH&RPPXQDO/DQGVRIWKH$WODQWLF&RDVWRI1LFDUDJXDKHOGRQ1RYHPEHU
LQ 3XHUWR &DEH]DV´ DQQH[ & 1RYHPEHU   GRFXPHQW ³6WDWHPHQW E\ WKH LQGLJHQRXV
UHSUHVHQWDWLYHV EHIRUH WKH 1DWLRQDO &RPPLWWHH IRU WKH 'HPDUFDWLRQ RI WKH /DQGV RI WKH ,QGLJHQRXV
&RPPXQLWLHVRIWKH$WODQWLF&RDVWRI1LFDUDJXD´DQQH[&1RYHPEHUEULHIE\1HG$UFKLEROG
DQGRWKHUVRIWKH2UJDQL]DWLRQRI,QGLJHQRXV6\QGLFVRIWKH1LFDUDJXDQ&DULEEHDQ 26,&$1 DGGUHVVHG
WR -DPHV :ROVHQVRKQ 3UHVLGHQW RI WKH :RUOG %DQN DQQH[ & 'HFHPEHU   EULHI E\ )HUPtQ
&KDYDUUtD &RRUGLQDWRU RI WKH ,QGLJHQRXV 0RYHPHQW RI WKH 5$$6 DGGUHVVHG WR (QULTXH %UHQHV
3URYLVLRQDO 3UHVLGHQW RI WKH 1DWLRQDO &RPPLWWHH IRU WKH 'HPDUFDWLRQ RI WKH &RPPXQDO /DQGV RI WKH
$WODQWLF &RDVW RI 1LFDUDJXD DQQH[ & *HQHUDO 5HPDUNV E\ &ODXGH /HGXF RQ WKH GRFXPHQW ³&HUUR
:DNDPED\%URDGOHDIHG)RUHVW0DQDJHPHQW3ODQ )LQDO'UDIW ´*HQHUDO5HPDUNVE\)LGHO/DQX]DRQWKH
GRFXPHQW³&HUUR:DNDPED\%URDGOHDIHG)RUHVW0DQDJHPHQW3ODQ )LQDO'UDIW ´DQQH[&VWDWHPHQW
E\ -RWDP /ySH] (VSLQR]D RQ -XQH   DQQH[ & 0LQLVWHULDO UHVROXWLRQ 1R ± RI 0D\ 
E\WKH0LQLVWHURI0$5(1$DQQH[&QHZVSDSHUDUWLFOHLQ'LDULR/D7ULEXQD³,OOHJDOFRQFHVVLRQ
FRQWLQXHV GHIRUHVWDWLRQ LQ WKH 1RUWKHUQ $WODQWLF´ SXEOLVKHG RQ 0D\   DQQH[ & QHZVSDSHU
DUWLFOH IURP 'LDULR /D 7ULEXQD ³7KH WUHHV IDOO IDU DZD\ DQG QRERG\ KHDUV WKHP´ SXEOLVKHG RQ 0D\ 
 QHZVSDSHU DUWLFOH ³$QFHVWUDO ULJKWV"´ DQQH[ & QHZVSDSHU DUWLFOH LQ 'LDULR /D 7ULEXQD
³'HIRUHVWDWLRQLQQRPDQ¶VODQG´SXEOLVKHGRQ-XQHDQQH[&VWDWHPHQWE\0DULR*XHYDUD
6RPDUULEDRQ2FWREHUDQQH[&RIILFLDOOHWWHU01569RI0D\E\5REHUWR
6WDGKDJHQ  9RJO 0LQLVWHU RI 0$5(1$ DGGUHVVHG WR (IUDLQ 2VHMR 0RUDOHV 3UHVLGHQW RI WKH 5HJLRQDO
&RXQFLO RI WKH 5$$1 DQQH[ & $XJXVW   PHPRUDQGXP RI WKH (YDOXDWLQJ &RPPLWWHH IRU WKH
³62/&$56$´ &DVH DGGUHVVHG WR 5REHUWR 6WDGKDJHQ  9RJO 0LQLVWHU RI 0$5(1$ VHQGLQJ KLP WKH
(YDOXDWLRQ5HSRUWRQWKH62/&$56$)LUPDQQH[&VWDWHPHQWE\*XLOOHUPR(UQHVWR(VSLQR]D'XDUWH
'HSXW\ 0D\RU  WKHQ $FWLQJ 0D\RU RI %LOZL 3XHUWR &DEH]DV 5$$1 RQ 2FWREHU   DQQH[ &
FRPPXQLTXp E\ WKH $XWKRULWLHV RI %HWDQLD VLJQHG E\ *XLOOHUPR /DJUD 5HFKLQDG 'DQLZDO :LOOLDP
)LGHQFLR*XLOOHUPR3HQHJDV3LQQHU6LQIRULDQRDQG*XLOOHUPR(QULTXHRQ2FWREHUDQQH[&
GRFXPHQW ³62/&$56$ GRHV QRW FRPSO\ ZLWK 0LQLVWHULDO 5HVROXWLRQ HLWKHU´ SUHSDUHG E\ 0DJGD /DQX]D
DQQH[ & DUWLFOH ³3ULYDWL]LQJ WKH UDLQ IRUHVW D QHZ HUD RI  FRQFHVVLRQV´ SXEOLVKHG LQ -XO\  LQ
5HSRUWH&(3$' DQQH[& UHVROXWLRQ1RRI2FWREHURIWKH5HJLRQDO&RXQFLORI
WKH 5$$1 DQQH[ & ³SURWHVW OHWWHU´ RI 1RYHPEHU   E\ 26,&$1 DGGUHVVHG WR WKH ,QWHU
$PHULFDQ &RPPLVVLRQ DQQH[ & DPSDUR UHPHG\ ILOHG RQ 6HSWHPEHU   EHIRUH WKH $SSHOODWH
&RXUW RI 0DWDJDOSD E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DV VSHFLDO DJHQW IRU -DLPH &DVWLOOR )HOLSH 0DUFLDO
6DORPyQ6HEDVWLiQDQG6LULDFR&DVWLOOR)HQOH\6\QGLFDQG'HSXW\6\QGLFVUHVSHFWLYHO\RIWKH0D\DJQD
$ZDV 7LQJQL &RPPXQLW\ DJDLQVW 0LOWRQ &DOGHUD &DUGHQDO 0LQLVWHU RI 0$5(1$ 5REHUWR $UDTXLVWDLQ
'LUHFWRU RI 0$5(1$¶V 1DWLRQDO )RUHVWU\ 6HUYLFH DQG  $OHMDQGUR /iLQH] 'LUHFWRU RI 0$5(1$¶V 1DWLRQDO
)RUHVWU\ $GPLQLVWUDWLRQ DQQH[ & 6HSWHPEHU   GHFLVLRQ E\ WKH $SSHOODWH &RXUW RI WKH 6L[WK
5HJLRQ &LYLO &RXUW 0DWDJDOSD UHJDUGLQJ WKH DPSDUR UHPHG\ ILOHG E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DV
VSHFLDODJHQWIRU-DLPH&DVWLOOR)HOLSH0DUFLDO6DORPyQ6HEDVWLiQDQG6LULDFR&DVWLOOR)HQOH\6\QGLFDQG
'HSXW\ 6\QGLFV UHVSHFWLYHO\ RW WKH0D\DJQD$ZDV 7LQJQL&RPPXQLW\ DJDLQVW0LOWRQ&DOGHUD &DUGHQDO
0LQLVWHURI0$5(1$5REHUWR$UDTXLVWDLQ'LUHFWRURI0$5(1$¶V1DWLRQDO)RUHVWU\6HUYLFHDQG$OHMDQGUR
/iLQH]'LUHFWRURI0$5(1$¶V1DWLRQDO)RUHVWU\$GPLQLVWUDWLRQDQQH[&DSSHDOIRUUHYLHZRIIDFWVDV
ZHOODVODZILOHGRQ6HSWHPEHUEHIRUHWKH6XSUHPH&RXUWRI-XVWLFHRI1LFDUDJXDE\0DUtD/XLVD
$FRVWD &DVWHOOyQ OHJDO UHSUHVHQWDWLYH RI WKH $ZDV 7LQJQL &RPPXQLW\ DQQH[ & )HEUXDU\  
RIILFLDOQRWLFHWR0DUtD/XLVD$FRVWD&DVWHOOyQQRWLI\LQJKHURIWKH)HEUXDU\MXGJPHQW1RE\
WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUW RI-XVWLFHRI1LFDUDJXDDQQH[&1RYHPEHU
MXGJPHQWE\WKH$SSHOODWH&RXUWRIWKH6L[WK5HJLRQ&RQVWLWXWLRQDO&RXUW0DWDJDOSDLQFRQQHFWLRQZLWK
WKHDPSDUR UHPHG\ILOHGE\0DUtD/XLVD$FRVWD &DVWHOOyQDVOHJDOUHSUHVHQWDWLYHRI%HQHYLFWR6DORPyQ
6LULDFR &DVWLOOR )HQOH\ 2UODQGR 6DORPyQ )HOLSH DQG -RWDP /ySH] (VSLQR]D RQ WKHLU RZQ EHKDOI DQG DV
6\QGLFV &RRUGLQDWRU 7RZQ -XGJH DQG 3HUVRQ LQ &KDUJH RI WKH )RUHVW UHVSHFWLYHO\ LQ WKH $ZDV 7LQJQL
&RPPXQLW\DJDLQVW5REHUWR6WDGKDJHQ9RJO0LQLVWHURI0$5(1$5REHUWR$UDTXLVWDLQ'LUHFWRU*HQHUDO
RI 0$5(1$¶V 1DWLRQDO )RUHVWU\ 6HUYLFH -RUJH %URRNV 6DOGDxD 'LUHFWRU RI 0$5(1$¶V 6WDWH )RUHVWU\
$GPLQLVWUDWLRQDQG(IUDtQ2VHMRHWDOPHPEHUVRIWKH%RDUGRI'LUHFWRUVRIWKH5HJLRQDO&RXQFLORIWKH
5$$1DQQH[&)HEUXDU\MXGJPHQW1RE\WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUW
RI-XVWLFHRI1LFDUDJXDUHJDUGLQJWKHDPSDURUHPHG\ILOHGRQ0DUFKE\$OIRQVR6PLWK:DUPDQ
DQG+XPEHUWR7KRPSVRQ6DQJPHPEHUVRIWKH5HJLRQDO&RXQFLORIWKH5$$1DJDLQVW&ODXGLR*XWLpUUH]
0LQLVWHURI0$5(1$DQG$OHMDQGUR/iLQH]'LUHFWRURI0$5(1$¶V1DWLRQDO)RUHVWU\$GPLQLVWUDWLRQDQQH[
& )HEUXDU\   MXGJPHQW E\ WKH &RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH &RXUW RI -XVWLFH RI
1LFDUDJXDUHJDUGLQJWKHUHTXHVWIRUH[HFXWLRQRIMXGJPHQWILOHGE\+XPEHUWR7KRPSVRQ6DQJPHPEHU
RIWKH5HJLRQDO&RXQFLORIWKH5$$1UHTXHVWIRUH[HFXWLRQRIMXGJPHQW1RRI)HEUXDU\E\
WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI-XVWLFHRI1LFDUDJXDILOHGRQ-DQXDU\DWWKH
6HFUHWDULDW RI WKH &RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH &RXUW RI -XVWLFH RI 1LFDUDJXD E\ +XPEHUWR
7KRPSVRQ6DQJPHPEHURIWKH5HJLRQDO&RXQFLORIWKH5$$1DQQH[&1RYHPEHUQRWHE\
)HOLSH5RGUtJXH]&KiYH]$PEDVVDGRU3HUPDQHQW5HSUHVHQWDWLYHRI1LFDUDJXDWRWKH2$6DGGUHVVHGWR
-RUJH ( 7DLDQD ([HFXWLYH 6HFUHWDU\ RI WKH &RPPLVVLRQ 2FWREHU   EULHI E\ -XOLR &HVDU 6DERUtR
$ *HQHUDO 'LUHFWRU IRU ,QWHUQDWLRQDO 2UJDQL]DWLRQV DW WKH 1LFDUDJXDQ 0LQLVWU\ RI )RUHLJQ $IIDLUV
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DGGUHVVHGWR)HOLSH5RGUtJXH]&KiYH]$PEDVVDGRU3HUPDQHQW5HSUHVHQWDWLYHRI1LFDUDJXDWRWKH2$6
DQGUHVROXWLRQ1RRI2FWREHUE\WKH5HJLRQDO&RXQFLORIWKH5$$1



FIU DQQH[ , FRQWUDFW IRU FRPSUHKHQVLYH IRUHVW PDQDJHPHQW VLJQHG RQ 0DUFK   E\
-DLPH&DVWLOOR)HOLSH6LULDFR&DVWLOOR&KDUO\:HEVWHU0FOHDQ&RUQHOLR0DUFLDO6DORPyQ*HQDUR0HQGR]D
DQG$UQROGR&ODUHQFH 'HPHWULRUHSUHVHQWLQJWKH$ZDV7LQJQL&RPPXQLW\DQG)UDQFLVFR/HPXV/DQX]D
UHSUHVHQWLQJ 0DGHUDV \ 'HULYDGRV GH 1LFDUDJXD 6$ DQQH[ ,, /DZ 1R  ³$PHQGPHQWV WR WKH
$JUDULDQ5HIRUP/DZ´SXEOLVKHGLQWKHRIILFLDOQHZVSDSHU/D*DFHWD1RRQ-DQXDU\DQQH[
,,, FHUWLILFDWLRQ E\ QRWDU\ SXEOLF RI DUWLFOH  RI /DZ 1R  SXEOLVKHG LQ WKH RIILFLDO QHZVSDSHU /D
*DFHWD 1R  RQ -XQH   DQQH[ ,9 /DZ 1R  ³6WDWXWH RQ $XWRQRP\ RI WKH $WODQWLF &RDVW
5HJLRQV RI 1LFDUDJXD´ SXEOLVKHG LQ WKH RIILFLDO QHZVSDSHU /D *DFHWD 1R  RQ 2FWREHU  
DQQH[9GRFXPHQW³$QQH[$5HVHDUFK8QLYHUVH´DQQH[9,RIILFLDOOHWWHU'63(DGGUHVVHG
RQ 2FWREHU   E\ WKH 6HFUHWDU\ RI WKH 3UHVLGHQF\ RI WKH 5HSXEOLF RI 1LFDUDJXD WR 1RHO 3HUHLUD
0DMDQR6HFUHWDU\RIWKH1DWLRQDO$VVHPEO\2FWREHUEULHIE\$UQROGR$OHPDQ/DFD\R3UHVLGHQW
RI WKH 5HSXEOLF RI 1LFDUDJXD WR 1RHO 3HUHLUD 0DMDQR 6HFUHWDU\ RI WKH 1DWLRQDO $VVHPEO\ GUDIW ODZ RI
2FWREHU   ³2UJDQLF /DZ 5HJXODWLQJ WKH &RPPXQDO 3URSHUW\ 6\VWHP RI WKH ,QGLJHQRXV
&RPPXQLWLHV RI WKH $WODQWLF &RDVW DQG $%26$:$6´ DQQH[ 9,, 6HSWHPEHU   EULHI E\ 5REHUWR
:LOVRQ :DWVRQ DQG (PLOLD +DPPHU )UDQFLV UHVSHFWLYHO\ 3UHVLGHQW DQG 6HFUHWDU\ RI 7KH 7HQ ,QGLJHQRXV
&RPPXQLWLHV WR 9LUJLOLR *XUGLDQ 'LUHFWRU RI WKH 1LFDUDJXDQ $JUDULDQ 5HIRUP ,QVWLWXWH ,15$  DQQH[
9,,, 6HSWHUPEHU   FHUWLILFDWH LVVXHG E\ 2WWR %RUVW &RQUUDGR OHJDO UHSUHVHQWDWLYH RI WKH
,QGLJHQRXV &RPPXQLW\ RI 7DVED 5D\D DQQH[  ,; 6HSWHPEHU   EULHI E\ 5RGROIR 6SHDU 6PLWK
*HQHUDO&RRUGLQDWRURIWKH,QGLJHQRXV&RPPXQLW\RI.DUDWDWR9LUJLOLR*XUGLDQ0LQLVWHURI,15$DQQH[
; GRFXPHQW ³%ORFN RI WKH 7HQ &RPPXQLWLHV´ RQ SDJHV  WR  RI WKH ³*HQHUDO GLDJQRVWLF VWXG\ RQ
ODQG WHQXUH LQ WKH LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF &RDVW  &DVH VWXGLHV DQDO\WLFDO HWKQRJUDSKLF
VHFWLRQ DQG HWKQRPDSV )LQDO 5HSRUW´ 0DUFK  SUHSDUHG E\ WKH &HQWUDO $PHULFDQ DQG &DULEEHDQ
5HVHDUFK&RXQFLODQQH[;,0D\GRFXPHQWLQZKLFKWKH6WDWH)RUHVWU\$GPLQLVWUDWLRQRI0DUHQD
³PDNHVNQRZQWRWKHSXEOLF´WKH³5HTXHVWIRU)RUHVW0DQDJHPHQWDQG8WLOL]DWLRQ´E\WKH³.80.<81*&R
/WG DQQH[ ;,, RIILFLDO OHWWHU '6'*506&URQR RQ 2FWREHU   E\ 5RVDULR 0H]D
6RWR'HSXW\'LUHFWRU*HQHUDORIWKH1DWLRQDO,QVWLWXWHRI6WDWLVWLFVDQGWKH&HQVXV ,1(& WR)HUQDQGR
5REOHWR /DQJ 6HFUHWDU\ RI WKH 3UHVLGHQF\   E\ *DUFLD &DQWDUHUR 'UHZ $GYLVRU WR WKH 0LQLVWHU RI
0$5(1$ WR (GPXQGR &DVWLOOR RI WKH 3UHVLGHQWLDO 6HFUHWDULDW DQGDQQH[;,,6HSWHPEHUQRWH
E\ *DUFLD &DQWDUHUR 'UHZ $GYLVRU WR WKH 0LQLVWHU RI 0$5(1$ WR (GPXQGR &DVWLOOR RI WKH 3UHVLGHQWLDO
6HFUHWDULDWDQGDQQH[;,96HSWHPEHUEULHIE\*DUFLD&DQWDUHUR'UHZ$GYLVRUWRWKH0LQLVWHU
RI0$5(1$WR(GPXQGR&DVWLOORRIWKH3UHVLGHQWLDO6HFUHWDULDW



FIU RIILFLDO OHWWHU 01569 RI )HEUXDU\   E\ 5REHUWR 6WDGKDJHQ  9RJO
0LQLVWHU RI 0$5(1$ DGGUHVVHG WR 0LFKDHO .DQJ *HQHUDO 0DQDJHU RI 62/&$56$ MXGJPHQW 1R  RI
)HEUXDU\E\WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI-XVWLFHRI1LFDUDJXDUHJDUGLQJWKH
DPSDUR UHPHG\ ILOHG RQ 6HSWHPEHU   EHIRUH WKH $SSHOODWH &RXUW RI 0DWDJDOSD E\ 0DUtD /XLVD
$FRVWD&DVWHOOyQDVVSHFLDODJHQWIRU-DLPH&DVWLOOR)HOLSH0DUFLDO6DORPyQ6HEDVWLiQDQG6LULDFR&DVWLOOR
)HQOH\6\QGLFDQG'HSXW\6\QGLFVUHVSHFWLYHO\RIWKH0D\DJQD$ZDV7LQJQL&RPPXQLW\DJDLQVW0LOWRQ
&DOGHUD &DUGHQDO 0LQLVWHU RI 0$5(1$ 5REHUWR $UDTXLVWDLQ 'LUHFWRU RI 0$5(1$¶V 1DWLRQDO )RUHVWU\
6HUYLFHDQG$OHMDQGUR /DLQH]'LUHFWRURI0$5(1$¶V1DWLRQDO)RUHVWU\ $GPLQLVWUDWLRQWDEOH³5HFHLYDORI
$PSDUR 5HPHGLHV IURP  WR $XJXVW  ´ WDEOH ³&RPSDUDWLYH $QDO\VLV RI $PSDUR -XGJPHQWV
IURP  WR WKH ILUVW VHPHVWHU RI ´ FHUWLILFDWH LVVXHG RQ $XJXVW   E\ 9LUJLOLR *XUGLiQ
&DVWHOOyQ 0LQLVWHU 'LUHFWRU RI ,15$ FRS\ RI WKH ILUVW SDJH RI WKH 0DUFK  EULHI UHTXHVWLQJ ³RIILFLDO
UHFRJQLWLRQ DQGGHPDUFDWLRQRI WKHDQFHVWUDOODQGV´ RIWKH0D\DJQD $ZDV7LQJQL&RPPXQLW\DGGUHVVHG
WR WKH 5HJLRQDO &RXQFLO RI WKH 5$$1 )HEUXDU\   GRFXPHQW ³2ZQHUVKLS &RQIOLFWV LQ 1LFDUDJXD
´ SUHSDUHG E\ -RKQ 6WUDVPD FHUWLILFDWH LVVXHG RQ $XJXVW   E\ (GJDU 1DYDV $GYLVRU DQG
$VVLVWDQW WR WKH 0LQLVWHU RI WKH 3UHVLGHQF\ FHUWLILFDWH LVVXHG RQ $XJXVW   E\ 9LUJLOLR *XUGLiQ
&DVWHOOyQ 0LQLVWHU 'LUHFWRU RI ,15$ $XJXVW  SURMHFWLRQV DQG PDSV RQ WKH ORFDWLRQ RI LQGLJHQRXV
DUHDV LQ WKH QDWLRQDO WHUULWRU\ RI 1LFDUDJXD ZLWKLQ WKH 5$$1 SUHSDUHG E\ WKH 2IILFH RI WKH 'LUHFWRU RI
*HRGHVLFV DQG &DUWRJUDSK\ DW WKH 1LFDUDJXDQ ,QVWLWXWH RI 7HUULWRULDO 6WXGLHV ,1(7(5  $XJXVW 
UHSRUW ³-XULGLFDO )UDPHZRUN DQG $FWLYLWLHV &DUULHG 2XW E\ WKH 6WDWH IRU 'HPDUFDWLRQ DQG 7LWOLQJ RI WKH
/DQGV RI WKH ,QGLJHQRXV &RPPXQLWLHV RI WKH $WODQWLF &RDVW RI 1LFDUDJXD´ SUHSDUHG E\ WKH +LJKOHYHO
'LUHFWRUDWHRI,15$OLVWRIVXSSRUWSURJUDPVDQGSURMHFWVVXEPLWWHGE\WKH*RYHUQPHQWRI1LFDUDJXDWR
WKH $GYLVRU\ *URXS LQ 6WRFNKROP 6ZHGHQ ³LQ VXSSRUW RI WKH FRXQWU\¶V $XWRQRPRXV 5HJLRQV DQG
VSHFLILFDOO\WKHLQGLJHQRXVFRPPXQLWLHV´DFRS\FHUWLILHGE\DQRWDU\SXEOLFRISDJHWZRKXQGUHGDQG
QLQHW\ILYH WR SDJH WKUHH KXQGUHG DQG WZR RI WKH %ROHWtQ -XGLFLDO RI WKH 6XSUHPH &RXUW RI -XVWLFH RI


,Q LWV UHSO\ WR WKH ODZVXLW VXSUD SDUD   WKH 6WDWH DWWDFKHG FRSLHV RI 
GRFXPHQWVFRQWDLQHGLQDQQH[HV


'XULQJ WKH SUHOLPLQDU\ REMHFWLRQV VWDJH WKH 6WDWH VXEPLWWHG FRSLHV RI 
GRFXPHQWV





1LFDUDJXD RI 1LFDUDJXD LQ  D FRS\ FHUWLILHG E\ DQRWDU\SXEOLFRISDJHWKUHHKXQGUHGDQGRQHWR
SDJH WKUHH KXQGUHG DQG QLQH RI WKH %ROHWtQ -XGLFLDO RI WKH 6XSUHPH &RXUW RI -XVWLFH RI 1LFDUDJXD RI
1LFDUDJXD LQ   D FRS\ FHUWLILHG E\ D QRWDU\ SXEOLF RI SDJH WKUHH KXQGUHG DQG IRUW\ILYH WR SDJH
WKUHH KXQGUHG DQG ILIW\WZR RI WKH %ROHWtQ -XGLFLDO RI WKH 6XSUHPH &RXUW RI -XVWLFH RI 1LFDUDJXD RI
1LFDUDJXDLQDFRS\FHUWLILHGE\DQRWDU\SXEOLFRISDJHWKUHHKXQGUHGDQGVL[WHHQWRSDJHWKUHH
KXQGUHGDQG WZHQW\RIWKH %ROHWtQ -XGLFLDORIWKH6XSUHPH&RXUWRI-XVWLFHRI1LFDUDJXDRI1LFDUDJXDLQ
DFRS\FHUWLILHGE\DQRWDU\SXEOLFRISDJHWZRKXQGUHGDQGVHYHQW\HLJKWWRSDJHWZRKXQGUHG
DQG HLJKW\WKUHH RI WKH %ROHWtQ -XGLFLDO RI WKH 6XSUHPH &RXUW RI -XVWLFH RI 1LFDUDJXD RI 1LFDUDJXD LQ
DFRS\FHUWLILHGE\DQRWDU\SXEOLFRIWKHIRXUSDJHVRIWKH%ROHWtQ-XGLFLDORIWKH6XSUHPH&RXUW
RI -XVWLFH RI 1LFDUDJXD ZLWK -XGJPHQW 1R  RI 0DUFK   RI WKH 6XSUHPH &RXUW RI -XVWLFH RI
1LFDUDJXD D FRS\ FHUWLILHG E\ D QRWDU\ SXEOLF RI WKH WZR SDJHV RI WKH %ROHWtQ -XGLFLDO RI WKH 6XSUHPH
&RXUWRI-XVWLFHRI1LFDUDJXDZLWK-XGJPHQW1RRI-DQXDU\RIWKH6XSUHPH&RXUWRI-XVWLFH
RI 1LFDUDJXD D FRS\ FHUWLILHG E\ D QRWDU\ SXEOLF RI SDJH WZR KXQGUHG DQG VHYHQW\RQH WR SDJH WZR
KXQGUHGDQGVHYHQW\VL[RIWKH%ROHWtQ-XGLFLDORIWKH6XSUHPH&RXUWRI-XVWLFHRI1LFDUDJXDRI1LFDUDJXD
LQ   D FRS\ FHUWLILHG E\ D QRWDU\ SXEOLF RI SDJH VL[ KXQGUHG DQG VL[ WR SDJH VL[ KXQGUHG DQG
VL[WHHQ RI WKH %ROHWtQ -XGLFLDO RI WKH 6XSUHPH &RXUW RI -XVWLFH RI 1LFDUDJXD RI 1LFDUDJXD LQ  D
FHUWLILFDWH LVVXHG RQ 0D\   E\ +XPEHUWR 8VHGD +HUQiQGH] ([HFXWLYH 'LUHFWRU RI -XULGLFDO
6HUYLFHV RI WKH 2IILFH RI UXUDO WLWOLQJ RI WKH 3URSHUW\ $GPLQLVWUDWLRQ RI WKH 0LQLVWU\ RI WKH 7UHDVXU\ DQG
3XEOLF &UHGLW LQ 1LFDUDJXD 3ROLWLFDO &RQVWLWXWLRQ RI WKH 5HSXEOLF RI 1LFDUDJXD SXEOLVKHG LQ ³(O 1XHYR
'LDULR´ RQ -XO\   /DZ 1R  ³$PSDUR /DZ´ SXEOLVKHG LQ WKH RIILFLDO QHZVSDSHU /D *DFHWD 1R
/DZ 1R³/DZRQ2UJDQL]DWLRQ&RPSHWHQFHDQG3URFHGXUHVRIWKH([HFXWLYH%UDQFKRI
*RYHUQPHQW´SXEOLVKHGLQWKHRIILFLDOQHZVSDSHU/D*DFHWD1RRQ-XQHDQGSDJHVWR
RIWKHRIILFLDOQHZVSDSHU/D*DFHWD1RRQ2FWREHU



FIU WKH 'HFHPEHU   EULHI E\ )HOLSH 5RGUtJXH] &KiYH] $PEDVVDGRU 3HUPDQHQW
5HSUHVHQWDWLYH RI 1LFDUDJXD WR WKH 2$6 DGGUHVVHG WR -RUJH ( 7DLDQD ([HFXWLYH 6HFUHWDU\ RI WKH
&RPPLVVLRQ WKH 'HFHPEHU   EULHI E\ )HOLSH 5RGUtJXH] &KiYH] $PEDVVDGRU 3HUPDQHQW
5HSUHVHQWDWLYH RI 1LFDUDJXD WR WKH 2$6 DGGUHVVHG WR -RUJH ( 7DLDQD ([HFXWLYH 6HFUHWDU\ RI WKH
&RPPLVVLRQ WKH )HEUXDU\   EULHI E\ )HOLSH 5RGUtJXH] &KiYH] $PEDVVDGRU 3HUPDQHQW
5HSUHVHQWDWLYH RI 1LFDUDJXD WR WKH 2$6 DGGUHVVHG WR -RUJH ( 7DLDQD ([HFXWLYH 6HFUHWDU\ RI WKH
&RPPLVVLRQWKH0D\EULHIE\)HOLSH5RGUtJXH]&KiYH]$PEDVVDGRU3HUPDQHQW5HSUHVHQWDWLYH
RI 1LFDUDJXD WR WKH 2$6 DGGUHVVHG WR -RUJH ( 7DLDQD ([HFXWLYH 6HFUHWDU\ RI WKH &RPPLVVLRQ
DWWDFKLQJWKH0D\EULHIE\/HVWHU0HMtD6ROtV$PEDVVDGRU*HQHUDO'LUHFWRU*HQHUDO'LUHFWRUDWH
IRU ,QWHUQDWLRQDO 2UJDQL]DWLRQV DGGUHVVHG WRWKH,QWHU$PHULFDQ&RPPLVVLRQRIILFLDOOHWWHU01569
 RI )HEUXDU\   E\ 5REHUWR 6WDGKDJHQ 9RJO 0LQLVWHU RI 0$5(1$ DGGUHVVHG WR 0LFKDHO
.DQJ *HQHUDO 0DQDJHU RI 62/&$56$ FRS\ RI 'HFUHH 1R  ³(VWDEOLVKPHQW RI WKH 1DWLRQDO
&RPPLWWHHIRU'HPDUFDWLRQRIWKH/DQGVRIWKH,QGLJHQRXV&RPPXQLWLHVRIWKH$WODQWLF&RDVW´RI$XJXVW
  SXEOLVKHG LQ WKH RIILFLDO QHZVSDSHU /D *DFHWD 1R  RQ 6HSWHPEHU   0D\  
EULHI E\ )HOLSH 5RGUtJXH] &KiYH] $PEDVVDGRU 3HUPDQHQW 5HSUHVHQWDWLYH RI 1LFDUDJXD WR WKH 2$6
DGGUHVVHG WR -RUJH ( 7DLDQD ([HFXWLYH 6HFUHWDU\ RI WKH &RPPLVVLRQ VZRUQ VWDWHPHQW E\ &KDUO\
:HEVWHU 0FOHDQ &RUQHOLR RQ $XJXVW   VZRUQ VWDWHPHQW E\ -DLPH &DVWLOOR )HOLSH RQ $XJXVW 
VZRUQVWDWHPHQWE\0DUFLDO6DORPyQ6HEDVWLiQRQ$XJXVWVZRUQVWDWHPHQWE\%HQHYLFWR
6DORPyQ0FOHDQRQ$XJXVWVZRUQVWDWHPHQWE\:LOIUHGR0FOHDQ6DOYDGRURQ$XJXVW
VWDWHPHQWE\6\GQH\$QWRQLR3 RQ $XJXVW VWDWHPHQWE\5DPyQ5D\R0pQGH]RQ$XJXVW
 VZRUQ VWDWHPHQW E\ 0LJXHO 7D\ORU 2UWH] RQ $XJXVW   VZRUQ VWDWHPHQW E\ 5DPyQ 5D\R
0pQGH]RQ$XJXVWWRZKLFKZDVDWWDFKHGFRS\RIDKDQGZULWWHQGRFXPHQWZLWKWKHGDWHV-XQH
  DQG   RI WKH 5HFRUG ZKLFK WKH 5HJLRQDO 'HOHJDWLRQ RI ,15$ DOOHJHGO\ NHSW VZRUQ
VWDWHPHQWE\%URRNO\Q5LYHUD%U\DQRQ$XJXVWVZRUQVWDWHPHQWE\%HQLJQR7RUUHV&ULVWLDQRQ
6HSWHPEHU   UHVROXWLRQ 1R  RI 6HSWHPEHU   RI WKH 5HJLRQDO &RXQFLO RI WKH
5$$1VZRUQVWDWHPHQWE\1HG$UFKLYROG-DFRERRQ$XJXVWRIILFLDOMXGLFLDOQRWLFHRI$XJXVW
 VLJQHG E\ 0DUWKD /ySH] &RUHD 1RWLI\LQJ 2IILFLDO &RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH &RXUW RI
-XVWLFH RI 1LFDUDJXD LQ ZKLFK 0DUtD /XLVD $FRVWD &DVWHOOyQ LV QRWLILHG RI WKH $XJXVW   ZULW RI WKH
&RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH &RXUW RI -XVWLFH RI 1LFDUDJXD VZRUQ VWDWHPHQW E\ +XPEHUWR
7KRPSVRQ 6DQJ RQ $XJXVW   -XO\  GRFXPHQW ³/DQG 1DWXUDO 5HVRXUFHV DQG ,QGLJHQRXV
5LJKWV RQ WKH $WODQWLF &RDVW RI 1LFDUDJXD  -XULGLFDO 5HIOHFWLRQ WR 'HILQH D 6WUDWHJ\ IRU ,QGLJHQRXV
3DUWLFLSDWLRQ LQ 3DUWLFLSDWLRQ DQG 'HYHORSPHQW 3URMHFWV´ SUHSDUHG E\ ³7KH :RUOG %DQN 7HFKQLFDO
'HSDUWPHQW/DWLQ$PHULFD WKH&DULEEHDQ´MXGJPHQW1RRI2FWREHUE\WKH&RQVWLWXWLRQDO
&RXUW RI WKH 6XSUHPH &RXUW RI -XVWLFH RI 1LFDUDJXD UHJDUGLQJ WKH DPSDUR UHPHG\ ILOHG E\ 0DUtD /XLVD
$FRVWD &DVWHOOyQ DV WKH OHJDO UHSUHVHQWDWLYH RI %HQHYLFWR 6DORPyQ 0FOHDQ 6LULDFR &DVWLOOR )HQOH\
2UODQGR6DORPyQ)HOLSHDQG-RWDP/ySH](VSLQR]DRQWKHLURZQEHKDOIDQGDV6\QGLF&RRUGLQDWRU7RZQ
-XGJH DQG 3HUVRQ 5HVSRQVLEOH IRU WKH )RUHVW UHVSHFWLYHO\ LQ WKH $ZDV 7LQJQL &RPPXQLW\ DJDLQVW
5REHUWR 6WDGKDJHQ  9RJO 0LQLVWHU RI 0$5(1$ 5REHUWR $UDTXLVWDLQ *HQHUDO 'LUHFWRU RI WKH 1DWLRQDO
)RUHVWU\ 6HUYLFH RI 0$5(1$ -RUJH %URRNV 6DOGDxD 'LUHFWRU RI WKH 6WDWH )RUHVWU\ $GPLQLVWUDWLRQ RI


7KH &RPPLVVLRQ VXEPLWWHG FRSLHV RI  GRFXPHQWV GXULQJ WKH SUHOLPLQDU\
REMHFWLRQVVWDJH





0$5(1$DQG(IUDtQ2VHMRDQGRWKHUVPHPEHUVRIWKH%RDUGRI'LUHFWRUVRIWKH5HJLRQDO&RXQFLORIWKH
5$$1 DQG GRFXPHQW ³,QGLJHQRXV ODQG LQ WKH FXUUHQW 1LFDUDJXDQ VLWXDWLRQ´ DQG ³7KH LQVWLWXWLRQV RI WKH
6WDWH´LQSDJHVWRDQGWRRIWKH0DUFK³*HQHUDOGLDJQRVWLFVWXG\RQODQGWHQXUHLQ
WKHLQGLJHQRXVFRPPXQLWLHVRIWKH$WODQWLF&RDVW*HQHUDOIUDPHZRUN´SUHSDUHGE\WKH&HQWUDO$PHULFDQ
DQG&DULEEHDQ5HVHDUFK&RXQFLO



FIU FRS\ FHUWLILHG E\ QRWDU\ SXEOLF RI WKH )HEUXDU\   FHUWLILFDWH RI UHJLVWUDWLRQ LQ WKH
3XEOLF 5HDO (VWDWH 5HJLVWU\ RI WKH 'HSDUWPHQW RI =HOD\D RQ )HEUXDU\   RI SURSHUW\ 1R 
FRS\ FHUWLILHG E\ QRWDU\ SXEOLF RI WKH )HEUXDU\   FHUWLILFDWH RI UHJLVWUDWLRQ LQ WKH 3XEOLF 5HDO
(VWDWH5HJLVWU\RIWKH'HSDUWPHQWRI=HOD\DRQ)HEUXDU\RISURSHUW\1RFRS\FHUWLILHG
E\ QRWDU\ SXEOLF RI WKH 0DUFK   FHUWLILFDWLRQ RI SDJH  RI WKH ERRN RI WKH 0RVTXLWLD 7LWOLQJ
&RPPLVVLRQZKLFKFRQWDLQVUHJLVWUDWLRQ1RRI)HEUXDU\LQWKH3XEOLF5HDO(VWDWH5HJLVWU\RI
WKH 'HSDUWPHQW RI =HOD\D D 6HSWHPEHU   QRWH E\ 5DPLUR *DUFtD 9iVTXH] DUFKDHRORJLVW RI WKH
$QWKURSRORJLFDO 5HVHDUFK 'HSDUWPHQW DW WKH 1DWLRQDO 0XVHXP DGGUHVVHG WR 0DUFR $QWRQLR &HQWHQR
&DIIDUHQD*HQHUDO'LUHFWRURI WKH2IILFHRI5XUDO7LWOLQJGRFXPHQW³(WKQRJUDSKLFH[SHUWRSLQLRQRQWKH
GRFXPHQW SUHSDUHG E\'U7KHRGRUH 0DFGRQDOG ³$ZDV7LQJQLDQ(WKQRJUDSKLF 6WXG\ RIWKH&RPPXQLW\
DQGLWV7HUULWRU\´SUHSDUHGE\5DPLUR*DUFtD9iVTXH]GRFXPHQW³(WKQRJUDSKLFGLVFXVVLRQRQWKH6XPR
SRSXODWLRQ DQ HWKQLF JURXS WKDW VHWWOHG D SDUW RI WKH DXWRQRPRXV WHUULWRU\ RI WKH 1RUWKHUQ $WODQWLF
1LFDUDJXD´SUHSDUHGE\5DPLUR*DUFtD9iVTXH]LQWHJUDWHGIRUHVWPDQDJHPHQWFRQWUDFWVLJQHGRQ0DUFK
  E\ -DLPH &DVWLOOR )HOLSH 6LULDFR &DVWLOOR &KDUO\ :HEVWHU 0FOHDQ &RUQHOLR 0DUFLDO 6DORPyQ
*HQDUR0HQGR]DDQG$UQROGR&ODUHQFH'HPHWULRUHSUHVHQWLQJWKH$ZDV7LQJQL&RPPXQLW\DQG)UDQFLVFR
/HPXV /DQX]D UHSUHVHQWLQJ 0DGHUDV \ 'HULYDGRV GH 1LFDUDJXD 6$ DQG WKH GRFXPHQW ³6L[ LQGLYLGXDO
FRPPXQLWLHV RI WKH 1RUWKHUQ SODLQ RI WKH &RFR 5LYHU )UDQFLD 6LUSL :LVFRQVLQ (VSHUDQ]D 6DQWD &ODUD
7DVED3DLQ0LJXHO%LNDQ´DQG³(WKQRPDS6L[LQGLYLGXDOFRPPXQLWLHVRIWKH1RUWKHUQSODLQRIWKH&RFR
5LYHU )UDQFLD 6LUSL :LVFRQVLQ (VSHUDQ]D 6DQWD &ODUD 7DVED 3DLQ 0LJXHO %LNDQ´ FRUUHVSRQGLQJ WR
SDJHVWRRIWKH0DUFK³*HQHUDOGLDJQRVWLFVWXG\RQODQGWHQXUHLQLQGLJHQRXVFRPPXQLWLHV
RI WKH $WODQWLF &RDVW  &DVH VWXGLHV DQDO\WLFDO HWKQRJUDSKLF VHFWLRQV DQG HWKQRPDSV )LQDO 5HSRUW´
SUHSDUHGE\WKH&HQWUDO$PHULFDQDQG&DULEEHDQ5HVHDUFK&RXQFLO



FIU ³*HQHUDO GLDJQRVWLF VWXG\ RQ ODQG WHQXUH LQ WKH LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF
&RDVW *HQHUDO IUDPHZRUN´ SUHSDUHG E\ WKH &HQWUDO $PHULFDQ DQG &DULEEHDQ 5HVHDUFK &RXQFLO 0DUFK
 ³*HQHUDO GLDJQRVWLF VWXG\ RQ ODQG WHQXUH LQ WKH LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF &RDVW
([HFXWLYH VXPPDU\´ SUHSDUHG E\ WKH &HQWUDO $PHULFDQ DQG &DULEEHDQ 5HVHDUFK &RXQFLO 0DUFK 
DQG ³*HQHUDO GLDJQRVWLF VWXG\ RQ ODQG WHQXUH LQ LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF &RDVW  &DVH
VWXGLHV DQDO\WLFDO HWKQRJUDSKLF VHFWLRQV DQG HWKQRPDSV )LQDO 5HSRUW´ SUHSDUHG E\ WKH &HQWUDO
$PHULFDQDQG&DULEEHDQ5HVHDUFK&RXQFLO0DUFK



FIU GRFXPHQW ³&RPPHQWV E\ 7KHRGRUH 0DFGRQDOG -DQXDU\  ´ LQ FRQQHFWLRQ ZLWK WKH
GRFXPHQW³(WKQRJUDSKLFH[SHUWRSLQLRQRQWKHGRFXPHQWSUHSDUHGE\'U7KHRGRUH0DFGRQDOG´ZULWWHQ
E\ 5DPLUR *DUFtD 9iVTXH] -DQXDU\   GRFXPHQW ³(WKQRJUDSKLF H[SHUW RSLQLRQ RQ WKH GRFXPHQW
SUHSDUHGE\'U7KHRGRUH0DF'RQDOG%\5DPLUR*DUFtD9iVTXH]$UFKDHRORJLVW´ZULWWHQE\&KDUOHV5LFH
+DOH DQG GRFXPHQW ³$ZDV 7LQJQL $Q (WKQRJUDSKLF 6WXG\ RI WKH &RPPXQLW\ DQG LWV 7HUULWRU\ 
5HSRUW´ SUHSDUHG E\ WKH $ZDV 7LQJQL 7HUULWRULDO 'HPDUFDWLRQ 3URMHFW PDLQ UHVHDUFKHU 7KHRGRUH
0DFGRQDOG



FIUMXGJPHQW1RRI2FWREHUE\WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI
-XVWLFH RI 1LFDUDJXD UHJDUGLQJ WKH DPSDUR UHPHG\ ILOHG E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DV OHJDO
UHSUHVHQWDWLYH RI %HQHYLFWR 6DORPyQ 0FOHDQ 6LULDFR &DVWLOOR )HQOH\ 2UODQGR 6DORPyQ )HOLSH DQG -RWDP
/ySH](VSLQR]DRQWKHLURZQEHKDOIDQGDV6\QGLF&RRUGLQDWRU7RZQ-XGJHDQG3HUVRQ5HVSRQVLEOHIRU
WKH )RUHVW UHVSHFWLYHO\ RI WKH $ZDV 7LQJQL &RPPXQLW\ DJDLQVW 5REHUWR 6WDGKDJHQ  9RJO 0LQLVWHU RI
0$5(1$5REHUWR$UDTXLVWDLQ*HQHUDO'LUHFWRURIWKH1DWLRQDO)RUHVWU\6HUYLFHRI0$5(1$-RUJH%URRNV


2Q1RYHPEHU0DUFR$QWRQLR&HQWHQR&DIIDUHQD*HQHUDO'LUHFWRURI
WKH2IILFHRI5XUDO7LWOLQJRI1LFDUDJXDVHQWFRSLHVRIGRFXPHQWV VXSUDSDUDV
DQG 


2Q 'HFHPEHU   LQ UHVSRQVH WR D UHTXHVW E\ WKH &RXUW WKH 6WDWH
VXEPLWWHGDFRS\RIRQHGRFXPHQW VXSUDSDUD 


7KH&RPPLVVLRQVXEPLWWHGGRFXPHQWVWRJHWKHUZLWKLWVQRWHRI-DQXDU\
 VXSUDSDUD 


2Q $XJXVW   WRJHWKHU ZLWK WKH ILQDO ZULWWHQ SOHDGLQJV WKH
&RPPLVVLRQVXEPLWWHGRQHGRFXPHQWDVDQDQQH[WRWKDWEULHI VXSUDSDUD 
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6DOGDxD'LUHFWRURIWKH6WDWH)RUHVWU\$GPLQLVWUDWLRQRI0$5(1$DQG(IUDtQ2VHMRDQGRWKHUVPHPEHUV
RIWKH%RDUGRI'LUHFWRUVRIWKH5HJLRQDO&RXQFLORIWKH5$$1

25$/$1'(;3(57(9,'(1&(


$WWKHSXEOLFKHDULQJKHOGRQ1RYHPEHUDQG VXSUDSDUD 
WKH &RXUW KHDUG WKH WHVWLPRQ\ RI HLJKW ZLWQHVVHV DQG IRXU H[SHUW ZLWQHVVHV RIIHUHG
E\ WKH ,QWHU$PHULFDQ &RPPLVVLRQ DV ZHOO DV WKH WHVWLPRQ\ RI RQH ZLWQHVV
VXPPRQHG E\ WKH 7ULEXQDO H[HUFLVLQJ LWV DXWKRULW\ XQGHU DUWLFOH   RIWKH5XOHV
RI3URFHGXUH6DLGWHVWLPRQLHVDUHVXPPDUL]HGEHORZLQWKHRUGHUUHFHLYHG

D
7HVWLPRQ\ RI -DLPH &DVWLOOR )HOLSH PHPEHU RI WKH $ZDV 7LQJQL
&RPPXQLW\ ,QWHUSUHWHU0RGHVWR-RVp)UDQN:LOVRQ 

7KHZLWQHVVZDVERUQLQ$ZDV7LQJQLRQ-XQHDQGKHFXUUHQWO\OLYHVLQWKH
$ZDV 7LQJQL &RPPXQLW\  +H LV D PHPEHU RI WKH 0D\DJQD HWKQLF JURXS DQG KLV
PRWKHUWRQJXHLV³6XPR0D\DJQD´

7KH RWKHU PHPEHUV RI WKH $ZDV 7LQJQL &RPPXQLW\ DUH DOVR 6XPR  ,W LV WUXH WKDW
WKHUH DUH SHUVRQV LQ WKH &RPPXQLW\ ZKR DUH QRW RI WKH 0D\DJQD HWKQLF JURXS EXW
WKH\ DUH IHZ KDYLQJ FRPH WR OLYH WKHUH RU KDYLQJ PHPEHUV RI WKH &RPPXQLW\ DV
VSRXVHV7KH\KDYHEHHQLQ$ZDV7LQJQLIRURYHUILIW\\HDUVDQGEHIRUHWKH\OLYHGLQ
7XEXU~V  +H GRHV QRW NQRZ H[DFWO\ LQ ZKDW \HDU WKH KDPOHW RI $ZDV 7LQJQL ZDV
HVWDEOLVKHG7KH\DUHWKHRZQHUVRIWKHODQGZKLFKWKH\LQKDELWEHFDXVHWKH\KDYH
OLYHG LQ WKH WHUULWRU\ IRU RYHU  \HDUV DQG WKLV FDQ EH SURYHQ EHFDXVHWKH\KDYH
KLVWRULFDO SODFHV DQG EHFDXVH WKHLU ZRUN WDNHV SODFH LQ WKDW WHUULWRU\  7KHUH ZHUH
PHPEHUVRIWKH7LOED/XSLD&RPPXQLW\ZKROLYHGLQ$ZDV7LQJQL+HFRXOGLQGLFDWH
WKHSHUVRQVZKRFRQVWLWXWHWKH&RPPXQLW\

+HZDV6\QGLFRIWKH$ZDV7LQJQL&RPPXQLW\IURPWR7KH6\QGLFLVWKH
SHUVRQ LQ FKDUJH RI UHVROYLQJ FRQIOLFWV ZKLFK PLJKW DULVH ZLWKLQ WKH FRPPXQLW\ DV
ZHOO DV RI WDNLQJVWHSVLQFRRUGLQDWLRQZLWKWKHFRPPXQDODXWKRULWLHVEHIRUH6WDWH
HQWLWLHV

'XULQJWKHWLPHKHZDV6\QGLFKHGHDOWZLWK,15$WRDWWDLQWLWOLQJRUGHPDUFDWLRQRI
ODQGVLQIDYRURIWKH&RPPXQLW\EXWWKRVHVWHSVZHUHXQVXFFHVVIXOVLQFHWKHUHKDV
EHHQQRUHVSRQVHWRGDWH2Q0DUFKKHDGGUHVVHGWKH5HJLRQDO&RXQFLORI
WKH5$$17KHDXWKRULWLHV¶UHVSRQVHZDVWKDWWKH\ZHUHJRLQJWRVWXG\KLVUHTXHVW
EXWKHKDVQRWUHFHLYHGDQ\UHSO\LQWKDWUHJDUG$WWKDWWLPHKHVXEPLWWHGPDSVRI
WKH&RPPXQLW\WKHFHQVXVRIWKHSRSXODWLRQRI$ZDV7LQJQLDQGDGRFXPHQWRQWKH
WHUULWRU\ RI WKH &RPPXQLW\ SUHSDUHG E\ 'U 7KHRGRUH 0DFGRQDOG RI +DUYDUG
8QLYHUVLW\

+HDQGWKHPHPEHUVRIWKH&RPPXQLW\PDNHWKHLUOLYLQJIURPDJULFXOWXUHKXQWLQJ
DQG ILVKLQJ DPRQJ RWKHU DFWLYLWLHV  7R KXQW WKH\ PDNH D GD\ WULS  7KH
&RPPXQLW\ VHOHFWV ZKDW LV WR EH FRQVXPHG VR DV QRW WR GHVWUR\ WKH QDWXUDO
UHVRXUFHV

7KHODQGVDUHRFFXSLHGDQGXWLOL]HGE\WKHHQWLUH&RPPXQLW\1RERG\RZQVWKHODQG
LQGLYLGXDOO\ WKH ODQG¶V UHVRXUFHV DUH FROOHFWLYH  ,I D SHUVRQ GRHV QRW EHORQJWRWKH
&RPPXQLW\ WKDW SHUVRQ FDQQRW XWLOL]H WKH ODQG  7KHUH LV QR ULJKW WR H[SHO DQ\RQH
IURPWKH&RPPXQLW\7RGHQ\WKHXVHRIWKHODQGWRDQ\PHPEHURIWKH&RPPXQLW\





WKH PDWWHU KDV WR EH GLVFXVVHG DQG GHFLGHG E\ WKH &RPPXQLW\ &RXQFLO  :KHQ D
SHUVRQ GLHV KLV RU KHU QH[W RI NLQ EHFRPH WKH RZQHUV RI WKRVH WKLQJV WKDW WKH
GHFHDVHG SHUVRQ RZQHG  %XW VLQFH ODQGV DUH FROOHFWLYHSURSHUW\ RI WKH FRPPXQLW\
WKHUHLVQRZD\WKDWRQHPHPEHUFDQIUHHO\WUDQVPLWWRDQRWKHUKLVRUKHUULJKWVLQ
FRQQHFWLRQZLWKWKHXVHRIWKHODQG

+H LV QRW DZDUH RI ZKHWKHU KLV DQFHVWRUV REWDLQHG DQ\ WLWOH GHHG  :KHQ DQ
DJUHHPHQWZDVUHDFKHGEHWZHHQWKHORJJLQJILUP0DGHUDV\'HULYDGRVGH1LFDUDJXD
6$ 0$'(16$  KHUHLQDIWHU ³0$'(16$´  DQG WKH &RPPXQLW\ LQ  WKH ODWWHU
VWDWHGWKDWLWKDGDSURSHUW\ULJKWUHFRJQL]HGE\WKH&HQWUDO*RYHUQPHQWDQGE\WKH
1DWLRQDO*RYHUQPHQWEHFDXVHWKHZLWQHVVDQGWKHRWKHUPHPEHUVRIWKH&RPPXQLW\
IHHOWKDWWKH\DUHWKHWUXHRZQHUVRIWKRVHODQGVVLQFHWKH\KDYHOLYHGRQWKHPIRU
RYHU\HDUV

7KH&RPPXQLW\ILOHGWKHDSSOLFDWLRQEHIRUHWKH,QWHU$PHULFDQ&RPPLVVLRQEHFDXVH
LW UHTXLUHG WKH WLWOH GHHG ZKLFK LW KDG UHTXHVWHG VHYHUDO WLPHV DQG WKH 6WDWH KDG
QHYHU UHSOLHG  7KH\ KRSH WR REWDLQ D UHSO\ EDVHG RQ MXVWLFH DQG WKH ULJKWV RI
LQGLJHQRXVFRPPXQLWLHV$WILUVWWKH\LQWHQGHGWRVHWWOHWKHODQGFODLPLQDIULHQGO\
PDQQHU EXW QRZ KDYLQJ H[KDXVWHG DOO PHDQV DQG KDYLQJ UHDFKHG WKH OHYHO RI WKH
,QWHU$PHULFDQ&RXUWWKH\DZDLWLWVGHFLVLRQWRSXWDQHQGWRWKLVFRQIOLFW

E
7HVWLPRQ\RI&KDUO\:HEVWHU0FOHDQ&RUQHOLR6HFUHWDU\RIWKH
$ZDV7LQJQL7HUULWRULDO&RPPLWWHH

7KHZLWQHVVZDVERUQLQ$ZDV7LQJQL1LFDUDJXDDQGKHLVDPHPEHURIWKH0D\DJQD
&RPPXQLW\ZKLFKLQWKH0D\DJQDODQJXDJHPHDQV³FKLOGRIWKH6XQ´+HKHOGWKH
SRVLWLRQRI3HUVRQ5HVSRQVLEOHIRUWKH)RUHVWZLWKLQWKH&RPPXQLW\DQGWKHUHIRUHKH
SURWHFWHG WKH IRUHVW IURP KDUP DQG FDUHG IRU WKH DQLPDOV  +H LV FXUUHQWO\ WKH
6HFUHWDU\ RI WKH $ZDV 7LQJQL 7HUULWRULDO &RPPLWWHH DQG LQ  KH SDUWLFLSDWHG
WRJHWKHU ZLWK WKH RWKHU OHDGHUV RI WKH &RPPXQLW\ LQWKHPDNLQJRIWKHPDSZKLFK
LGHQWLILHVWKHWHUULWRULDOOLPLWVRIWKH0D\DJQD&RPPXQLW\

7KH&RPPXQLW\KHEHORQJVWRKDVLQKDELWDQWVDQGLVIRUPHGE\IDPLOLHV
RQO\IRXUIDPLOLHVDUHIRUPHGE\PDUULDJHVRI0LVNLWRPHQDQG0D\DJQDZRPHQ7KH
QXPEHU RI LQKDELWDQWV ZDV GHWHUPLQHG WKURXJK D FHQVXV WDNHQ UHFHQWO\ E\ WKH
OHDGHUV RI WKH &RPPXQLW\  )LJXUHV SUHVHQWHG E\ WKH 6WDWH DFFRUGLQJ WR D FHQVXV
WDNHQ\HDUVDJRSODFHWKHQXPEHURIPHPEHUVRIWKH&RPPXQLW\EHWZHHQDQG
EXWWKDWLVQRWWKHFXUUHQWQXPEHU

7KHVWUXJJOHRIWKH0D\DJQDWRDWWDLQUHFRJQLWLRQE\WKH6WDWHRIWKHLUKLVWRULFDOULJKW
WRWKHLUODQGVJRHVEDFNDORQJWLPH5HFHQWHIIRUWVWRDWWDLQUHVSHFWIRUWKHLUODQGV
LQFOXGH WKH GUDIWLQJ ZLWKRXW DQ\ DGYLVRU\ DVVLVWDQFH RI WKH GRFXPHQW ³6WUXJJOLQJ
IRU 0D\DJQD 6XPR´ LQ ZKLFK WKH\ DVN WKH 6WDWH WR UHFRJQL]H WKHLU SURSHUW\ ULJKWV
7KLV GRFXPHQW ZDV PDGH NQRZQ WR $OEHUWR (VFREDU ZKR ZDV WKHQ WKH ,15$
GHOHJDWH  6XEVHTXHQWO\ WKH\ ZHQW WR 0DQDJXD IRU D GLDORJXH ZLWK WKH 0LQLVWHU RI
,15$EXWWKH\GLGQRWREWDLQWKHWLWOHGHHGWRWKHLUODQG

,QWKH&RPPXQLW\VLJQHGDFRQWUDFWZLWKWKH0$'(16$ILUPZLWKQRDGYLVRU\
DVVLVWDQFH7KHOHDGHUVRIWKH&RPPXQLW\VWDWHGWRWKHUHSUHVHQWDWLYHVRI0$'(16$
WKDWWKH\KDGWLWOHWRWKRVHODQGVLQWKHVHQVHWKDWWKH\KDGDULJKWWRWKHPWKURXJK
KLVWRULFDO SRVVHVVLRQ 7KHQ WKH\ VLJQHG DQRWKHU DJUHHPHQW ZLWK 0$'(16$ ZLWK
DGYLVRU\ DVVLVWDQFH IURP DQG SDUWLFLSDWLRQ E\ 0$5(1$ ZKLFK FRPPLWWHG LWVHOI WR
KHOSLQJWKH&RPPXQLW\LQWKHGHPDUFDWLRQRILWVWHUULWRU\EXWWKLVFRPPLWPHQWZDV
QRWIXOILOOHG
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$IWHUZDUGV WKH 6WDWH JUDQWHG D FRQFHVVLRQ WR WKH ILUP 62/&$56$  7KHLU
GLVDJUHHPHQW ZLWK WKDW FRQFHVVLRQ LV EDVHG RQ WKH IDFW WKDW WKH 6WDWH GLG QRW
SUHYLRXVO\ FRQVXOW ZLWK WKH &RPPXQLW\ WR GHWHUPLQH ZKHWKHU WKH FRQFHVVLRQ ZDV
DGYDQWDJHRXV DQG DOVR EHFDXVH WKH ZRUNV E\ 62/&$56$ ZRXOG EH RQ 
KHFWDUHVRI$ZDV7LQJQLWHUULWRU\7KHUHIRUHWKH&RPPXQLW\UHDFWHGDQGD*HQHUDO
$VVHPEO\ZDVKHOGDWZKLFKWKHGHFLVLRQZDVUHDFKHGWRGUDIWDOHWWHUWRGHQRXQFH
WKH6WDWH

7R DWWDLQ UHVSHFW IRU WKH WHUULWRU\ RI WKH &RPPXQLW\ LWV OHDGHUV PDGH D PDS  7KH
&RPPXQLW\ KDV  NLORPHWHUV LQ WKH PRXQWDLQV DQG LV ORFDWHG  NLORPHWHUV IURP
3XHUWR&DEH]DVDORQJVLGHWKHPXQLFLSDOLW\RI:DVSiPDQGDFFRUGLQJWRWKHPDSLWV
ERUGHUV DUH ZLWKLQ WKH IROORZLQJ ERXQGDULHV  IURP &DxR &RFRODQR JRLQJ E\ .LVDN
/DLQLE\6XNX:DV.DOZD.LWDQ0XNQL.XUX:DV.LDPDN&DxR7XUXK:DVQL&DxR
5DZD :DV 7XQMODQ 7XQD WR .XDK 6DKQD  7KLV PDS VKRZV WKH DUHD WKH\ DUH
FODLPLQJ7KHOHDGHUVRIWKH&RPPXQLW\KDYHUHIHUUHGWRLWVWHUULWRU\DQGKDYHQRW
WDONHG DERXW KHFWDUHV  7KH ZLWQHVV LV QRW DZDUH WKDW GRFWRUV $QD\D DQG $FRVWD
UHTXHVWHGDWLWOHGHHGWRKHFWDUHVIRUWKH&RPPXQLW\LQ7KH6WDWHLQ
WXUQ KDV DUJXHG WKDW WKH H[WHQW RI WKH WHUULWRU\ FODLPHG E\ WKH 0D\DJQD LV
H[FHVVLYHEHDULQJLQPLQGWKHQXPEHURIPHPEHUVRIWKH&RPPXQLW\GHWHUPLQHGE\
WKHRIILFLDOFHQVXVDQGWKDWWKHDUHDFODLPHGE\WKLV&RPPXQLW\LVQRWLQSURSRUWLRQ
WR WKH DUHD LW HIIHFWLYHO\ RFFXSLHV   7KH 0D\DJQD KDYHKDGVRPHFRQIOLFWVZLWKWKH
FRPPXQLWLHV RI )UDQFLD 6LUSL 6DQWD &ODUD DQG (VSHUDQ]D UHJDUGLQJ ODQG FODLPV
ZKLFK KDYH EHHQ VHWWOHG SHDFHIXOO\  $FFRUGLQJ WR WKH 6WDWH SDUW RI LWV WHUULWRU\ LV
FODLPHG E\ JURXSV LQ WKH (LJKWHHQ &RPPXQLWLHV DQG LQ WKH 7HQ &RPPXQLWLHV ZKR
KDYH VWDWHG WKDW WKH\ SRVVHVVHG LW EHIRUH WKH 0D\DJQD DUULYHG DQG WKDW WKH\ KDG
DOORZHG WKHP WR VHWWOH LQ WKHLU WHUULWRU\ DV D VLJQ RI JRRG ZLOO  ,Q IDFH RI WKLV
VWDWHPHQW WKH ZLWQHVV SRLQWV RXW WKDW WKH WHUULWRULHV RI WKHVH FRPPXQLWLHV DUH IDU
DZD\ IURP WKRVH RI $ZDV 7LQJQL DQG WKDW WKHUHIRUH KH GRHV QRW XQGHUVWDQG ZK\
WKHUHLVDWDONDERXWDFRQIOLFWRYHUODQGZKHQWKHUHLVQRVXFKFRQIOLFW

7KHZLWQHVVH[SODLQHGWKDWWRJRIURPWKHKDPOHWRI$ZDV7LQJQLZKHUHPRVWRIWKH
&RPPXQLW\LVFRQFHQWUDWHGWR7XEXU~VDOVRLQKDELWHGE\PHPEHUVRIWKH0D\DJQD
&RPPXQLW\WKH\KDYHWRWUDYHOLQ³SLSDQWHV´DW\SHRIFDQRHGULYHQE\RDUVDQGLQ
GU\ZHDWKHUWKLVWDNHVDGD\DQGDKDOIDQGGXULQJWKHUDLQ\VHDVRQWZRGD\VDQGD
KDOI

7KH WHUULWRU\ RI WKH 0D\DJQD LV YLWDO IRU WKHLU FXOWXUDO UHOLJLRXV DQG IDPLO\
GHYHORSPHQW DQG IRU WKHLU YHU\ VXEVLVWHQFH DV WKH\ FDUU\ RXW KXQWLQJ DFWLYLWLHV
WKH\ KXQW ZLOG ERDU  DQG WKH\ ILVK PRYLQJ DORQJ WKH :DZD 5LYHU  DQG WKH\ DOVR
FXOWLYDWH WKH ODQG ,W LVDULJKWRIDOOPHPEHUVRIWKH&RPPXQLW\WRIDUPWKHODQG
KXQW ILVK DQG JDWKHU PHGLFLQDO SODQWV KRZHYHU VDOH DQG SULYDWL]DWLRQ RI WKRVH
UHVRXUFHVDUHIRUELGGHQ

7KH WHUULWRU\ LV VDFUHG IRU WKHP DQGWKURXJKRXWWKHWHUULWRU\WKHUHDUHVHYHUDOKLOOV
ZKLFK KDYH D PDMRU UHOLJLRXV LPSRUWDQFH VXFK DV &HUUR 0RQR &HUUR 8UXV $VDQJ
&HUUR.LDPDNDQG&HUUR4XLWLULV7KHUHDUHDOVRVDFUHGSODFHVZKHUHWKH&RPPXQLW\
KDVIUXLWWUHHVVXFKDVSHMLED\HOHPRQDQGDYRFDGR:KHQWKHLQKDELWDQWVRI$ZDV
7LQJQL JR WKURXJK WKHVH SODFHV ZKLFK GDWH  FHQWXULHV DFFRUGLQJ WR ZKDW KLV
JUDQGIDWKHUVDLGWKH\GRVRLQVLOHQFHDVDVLJQRIUHVSHFWIRUWKHLUGHDGDQFHVWRUV
DQG WKH\ JUHHW $VDQJSDV 0XLJHQL WKH VSLULW RI WKH PRXQWDLQ ZKR OLYHV XQGHU WKH
KLOOV

F
7HVWLPRQ\RI7KHRGRUH0DFGRQDOG-UDQWKURSRORJLVW
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+H KDV EHHQ LQ FRQWDFW ZLWK WKH $ZDV 7LQJQL &RPPXQLW\  +H KDV YLVLWHG WKH
&RPPXQLW\ WKUHH WLPHV LQ 0DUFK DQG -XO\ RI  DQG LQ -DQXDU\ RI   7KH
SXUSRVHRIWKRVHYLVLWVZDVWRVWXG\WKHUHODWLRQVKLSEHWZHHQWKHSHRSOHRIWKH$ZDV
7LQJQL VHWWOHPHQW DQG WKH ODQG WKH\ XWLOL]H DQG WKLV UHTXLUHG D VRFLRSROLWLFDO DQG
KLVWRULFDOVWXG\DVZHOODVRWKHUUHVHDUFK+HVWDUWHGZRUNRQWKLVVWXG\WKDQNVWRD
SURMHFWIXQGHGE\WKH:RUOG:LOGOLIH)XQG7KH\KLUHGWKH8QLYHUVLW\RI,RZDZKLFK
LQWXUQKLUHGKLPIRUWKLVVWXG\

7KHUHVXOWVRIKLVVWXG\RQWKH$ZDV7LQJQL&RPPXQLW\ZHUHGRFXPHQWHGILUVWDVD
SUHOLPLQDU\UHSRUWLQLQZKLFKKHLQFOXGHGD PDSZLWKWKHODQGVRIWKH$ZDV
7LQJQLVHWWOHPHQWDQGWKHQLQDQRWKHUUHSRUWLQ-DQXDU\RI7KHSXUSRVHRIWKH
ODWWHUUHSRUWZDVWRH[SDQGRQWKDWRIVLQFHLWKDGEHHQDSUHOLPLQDU\UHSRUW
DQGIXUWKHUPRUHXSRQUHWXUQLQJKHIRXQGWKDWWKHUHZHUHPDQ\WKLQJVKHZDQWHGWR
OHDUQ DERXW WKH KLVWRU\ RI WKH 0D\DJQD &RPPXQLW\  7KHUH DUH QR FRQWUDGLFWLRQV
EHWZHHQ WKRVH WZR UHSRUWV EXW WKH VHFRQG RQH HQWHUHG LQWR JUHDWHU HWKQRJUDSKLF
GHSWKDQGPRUHGHWDLOVZHUHREWDLQHGWRVXSSRUWWKHVWXG\

7KH$ZDV7LQJQL&RPPXQLW\SUHSDUHGDPDSURXJKO\LQZLWKRXWKLVDGYLVRU\
DVVLVWDQFHWKH\PDGHLWRQWKHLURZQDQGVKRZHGLWWRKLPZKHQKHEHJDQWKHVWXG\
RI WKH ZLWQHVV  $FFRUGLQJ WR WKH 0D\DJQD WKLV PDS UHSUHVHQWV WKH WHUULWRU\ ZKLFK
EHORQJVWRWKHP,QWKDWPDSRQHFDQVHHWKHERXQGDU\WKHSODFHZKHUHWKHPDLQ
FRPPXQLW\ LV ORFDWHGZKHUHRWKHUFRPPXQLWLHVDUHORFDWHGWKHVDFUHGSODFHVDQG
RWKHUROGHUSODFHVZKHUHWKH\OLYHGEHIRUH2QHFDQDOVRVHHWKH:DZD5LYHUZKLFK
UXQVZHVWZDUGWRZDUGWKH$WODQWLF&RDVW

7KHUHDUHWZRRWKHUPDSVPDGHE\WKHZLWQHVV7KHILUVWRIWKHVHPDSVZDVPDGH
LQ  ZLWK D FRPSXWHU V\VWHP FDOOHG *HRJUDSKLFDO ,QIRUPDWLRQ 6\VWHP *,6 
:KDW KH GLG ZDV HQWHU WKH GDWD DQG LQIRUPDWLRQ JDWKHUHG E\ WKH &RPPXQLW\ WR
GHWHUPLQH WKH FRPSOHWH H[WHQW RI WKH WHUULWRU\ ,Q WKLV PDS RQH FDQ VHH WKH
VHWWOHPHQW RI WKH $ZDV 7LQJQL &RPPXQLW\ WKH :DZD 5LYHU 7XEXU~V WKH VDFUHG
SODFHVDQGDOVRWKHERXQGDU\7KHVHFRQGPDSGUDZQLQLVDOPRVWWKHVDPH
7KHPDLQGLIIHUHQFHLVWKDWLWLVKDQGGUDZQEXWERWKPDSVDUHEDVHGRQWKHVDPH
LQIRUPDWLRQ

7KHPHWKRGRORJ\XVHGWRPDNHWKHPDSZDVDVIROORZVILUVWKHEHJDQLQWKH$ZDV
7LQJQL &RPPXQLW\ ZLWK D *HRJUDSKLFDO 3RVLWLRQLQJ 6\VWHP *36  ZKLFK RSHUDWHV
EDVHG RQ VDWHOOLWHV  'XULQJ WKH ILUVW VWDJH KH ZHQW XS WKH :DZD 5LYHU ZLWK ILYH
PHPEHUV RI WKH &RPPXQLW\ WR JDWKHU GDWD RQ WKH XVH RI WKH ODQG WKURXJKRXW WKH
WHUULWRU\ DQG WR FRUURERUDWH WKH LQIRUPDWLRQ UHFHLYHG IURP WKH &RPPXQLW\  'XULQJ
WKH VHFRQG VWDJH DIWHU EHLQJ WUDLQHG E\ WKH ZLWQHVV PHPEHUV RI WKH &RPPXQLW\
WUDYHOHG WKH WHUULWRU\ ZLWK WKH *36 HTXLSPHQW  7KH\ UHFRUGHG PRUH WKDQ 
UHIHUHQFHSRLQWVGXULQJWKRVHYLVLWV

7RFDUU\RXWWKHZRUNRIORFDWLQJUHIHUHQFHSRLQWVVRDVWRPDNHWKHPDSWZR\RXQJ
PHPEHUV RI WKH &RPPXQLW\ ZHUH WUDLQHG  ,Q WKLV ZD\ ILHOGZRUN IRU WKH PDS ZDV
FDUULHGRXWE\LQGLJHQRXVSHRSOHRI$ZDV7LQJQL2QFHWKLVLQIRUPDWLRQLVLQFOXGHGLQ
WKHSRLQWSRVLWLRQLQJV\VWHPWKHUHLVQRZD\WRPDQLSXODWHLW

7KH UHIHUHQFH SRLQWV REWDLQHG ZHUH UHIOHFWHG RQ D EDVLF PDS SUHSDUHG E\ D
SURIHVVLRQDO FDUWRJUDSKHU D ODZ VWXGHQW DW +DUYDUG 8QLYHUVLW\ ZKR KDG OHDUQHG WR
RSHUDWH WKH *HRJUDSKLFDO ,QIRUPDWLRQ 6\VWHP *,6 DQG ZKR ZDV D FRPSXWHU
H[SHUW 






7R UHIHU WR WKH 0D\DJQD DV D FRPPXQLW\ RQH KDV WR VHH HYHU\WKLQJ DV D SURFHVV
&XUUHQWO\ LW LV D JURXS ZLWK LWV RZQ OHDGHUVKLS LWV RZQ IRUP RI VRFLDO RUJDQL]DWLRQ
DQGLWUHFRJQL]HVLWVHOIDVDQLQGLJHQRXVFRPPXQLW\

$V UHJDUGV FXUUHQWODQGWHQXUHLQWKH$ZDV7LQJQL&RPPXQLW\WKHZLWQHVVEHOLHYHV
WKDW ILUVW RQH PXVW WDON DERXW KLVWRU\  7KH &RPPXQLW\ KDV LGHQWLILHG LWVHOI DV D
0D\DJQD FRPPXQLW\ EXW JUDGXDOO\ WKURXJK GHPRJUDSKLF JURZWK DQG DOVR
FRQWLQXRXVFRPPXQLFDWLRQZLWKSHRSOHIURPRWKHUDUHDVLWFDPHWRLGHQWLI\LWVHOIDV
DQLQGHSHQGHQWFRPPXQLW\DURXQGLWVVSLULWXDOOHDGHUVFDOOHGFDFLTXHV,QWKLVZD\LW
WRRN VKDSH DQG VWUHQJWKHQHG LWV IHHOLQJ RI FRPPXQLW\ ZLWK LWV RZQ OLPLWV DQG
ERXQGDULHV

7KHUHDUHWZR0LVNLWRFRPPXQLWLHVLQWKHWHUULWRU\RI$ZDV7LQJQLDVFDQEHVHHQRQ
WKHPDS2QHRIWKHPLV(VSHUDQ]DZKLFKZDVIRUPHGLQWZRVWDJHVLQDIWHU
WKHZDUEHWZHHQ+RQGXUDVDQG1LFDUDJXDDQGLQDIWHUWKHKXUULFDQHWKDW\HDU
ZKHQ RWKHU FRPPXQLWLHV DUULYHG  2QH RI WKH ILYH FRPPXQLWLHV HVWDEOLVKHG LQ WKH
WHUULWRU\ LV FDOOHG 7DVED 5D\D (VSHUDQ]D DQG LW LV ORFDWHG WRZDUG WKH QRUWK RI WKH
:DZD 5LYHU  7KH\ DUULYHG WKHUH XSRQ RUGHUV E\ WKH 6WDWH DW WKDW WLPH DQG WKH\
ZHUH DFFHSWHG E\ WKH $ZDV 7LQJQL &RPPXQLW\  7KH RWKHU FDOOHG <DSX 0XVFDQD
UDWKHU WKDQ D FRPPXQLW\ ZDV PHUHO\ D UHIXJH LW ZDV D 0LVNLWR IDPLO\ ZKLFK KDG
HVWDEOLVKHGLWVHOILQGHSHQGHQWO\RQWKHVRXWKHUQVLGH7KHUHLVQRHYLGHQFHWKDWWKRVH
FRPPXQLWLHV ZHUH WKHUH EHIRUH WKH $ZDV 7LQJQL &RPPXQLW\ LQVWHDG D PHPEHU RI
)UDQFLD6LUSLZKLFKLVWKHFRPPXQLW\QHLJKERULQJ(VSHUDQ]DVWDWHGWRWKH:LWQHVV
WKDW$ZDV7LQJQLDUULYHGWKHUHEHIRUH

&XUUHQWO\ WKHUH DUH VRPH FRQIOLFWV ZLWK QHLJKERULQJ FRPPXQLWLHV HVSHFLDOO\ GXH WR
WKH SUHVHQFH DQG ODFN RI XQGHUVWDQGLQJ ZLWK WKH 62/&$56$ ILUP DV PHPEHUV RI
QHLJKERULQJFRPPXQLWLHVZDQWWRWDNHRYHUWKHLUODQGVZLWKWKHLGHDWKDWWKRVHZKR
RZQWKHODQGZLOOEHQHILWIURPWKHZRUNVWREHXQGHUWDNHQ

$ KLVWRU\ DQG DQ DQFHVWUDO SRVVHVVLRQ KDV EHHQ FRQVWUXFWHG ZLWK LQGLJHQRXV SHRSOH
IURPGLIIHUHQWHWKQLFJURXSV7KH&RPPXQLW\¶VSHUFHSWLRQRILWVERXQGDULHVKDVEHHQ
VWUHQJWKHQHG WKURXJK LQWHUDFWLRQV ZLWK WKHLU QHLJKERUV 7KH RQO\ HYLGHQFH WKDW FDQ
EH XVHG WR GHWHUPLQH WKHH[LVWHQFHRIWKH&RPPXQLW\EHIRUHLVRUDOWUDGLWLRQ
7KHUHDUHUHVHDUFKVWXGLHVRQWKHKLVWRU\RIWKH&RPPXQLW\DQGVRPHH[SHUWVZHUH
DOVR FRQVXOWHG DW +DUYDUG 8QLYHUVLW\ LQ WKH 8QLWHG 6WDWHV DQG LQ &HQWUDO $PHULFD
DQG QR GDWD ZHUH IRXQG WKDW FRQWUDGLFWHG WKH RUDO WUDGLWLRQ RQ ZKLFK KLV VWXG\ LV
EDVHG

)RUPVRIODQGXVHLQWKH$ZDV7LQJQL&RPPXQLW\DUHEDVHGRQDFRPPXQDOV\VWHP
LQ ZKLFK WKHUH LV XVXIUXFW E\ LQGLYLGXDOV ZKLFK PHDQV WKDW QR RQH FDQ VHOO RU UHQW
WKLV WHUULWRU\ WR SHRSOH RXWVLGH WKH &RPPXQLW\  +RZHYHU ZLWKLQ WKH &RPPXQLW\
FHUWDLQ LQGLYLGXDOV XVH D SORW D FHUWDLQ DUHD \HDU DIWHU \HDU  ,Q WKLV ZD\ WKH
&RPPXQLW\UHVSHFWVXVXIUXFWULJKWVEXWGRHVQRWDOORZWKLVULJKWWREHDEXVHG7KLV
XVXIUXFW ULJKW LV RIWHQDFTXLUHGWKURXJKLQKHULWDQFHSDVVHGRQIURPRQHJHQHUDWLRQ
WR WKH QH[W EXW PDLQO\ LW LV JUDQWHG E\ &RPPXQLW\ FRQVHQVXV  ,W FDQ DOVR EH
WUDQVIHUUHG IURP RQH IDPLO\ WR DQRWKHU  7KRVH ZKR EHQHILW IURP WKLV XVXIUXFW KDYH
WKH SRVVLELOLW\ RI H[FOXGLQJ RWKHU PHPEHUV RI WKH FRPPXQLW\ IURP WKH XVH RI WKDW
ODQGWKHXWLOL]DWLRQRIWKRVHUHVRXUFHV

7KHKLOOVORFDWHGLQWKHWHUULWRU\RIWKH&RPPXQLW\DUHYHU\LPSRUWDQW7KH³VSLULWVRI
WKH PRXQWDLQ´ MHIHV GHO PRQWH ZKLFK LQ 0D\DJQD DUH FDOOHG ³$VDQJSDV 0XLJHQL´
OLYHLQWKHPDQGLWLVWKH\ZKRFRQWUROWKHDQLPDOVWKURXJKRXWWKDWUHJLRQ7RPDNH
XVH RI WKRVH DQLPDOV RQH PXVW KDYH D VSHFLDO UHODWLRQVKLS ZLWK WKH VSLULWV





2IWHQWLPHVWKHFDFLTXHZKRLVDVRUWRI³FKDPDQ´FDOOHG'LWHOLDQFDQPDLQWDLQVXFK
DUHODWLRQVKLSZLWKWKHVSLULWV7KHUHIRUHWKHDQLPDOV¶SUHVHQFHDQGWKHSRVVLELOLW\RI
KXQWLQJWKHPLVEDVHGRQWKHLUFRVPRYLVLRQDQGKDVPXFKWRGRZLWKWKHERXQGDULHV
EHFDXVH DFFRUGLQJ WR WKHP WKHVH PDVWHUV RI WKH PRXQWDLQ RZQ WKH DQLPDOV
HVSHFLDOO\WKHZLOGERDUVZKLFKPRYHLQSDFNVDURXQGWKHPRXQWDLQV7KHUHLVWKHQD
VWURQJWLHZLWKWKHVXUURXQGLQJVZLWKWKRVHVDFUHGSODFHVZLWKWKHVSLULWVWKDWOLYH
ZLWKLQDQGWKHEURWKHUVZKRDUHPHPEHUVRIWKH&RPPXQLW\

7KHUH DUH WZR VDFUHG SODFHV LQ WKH ERUGHU DUHDV FHPHWHULHV ZKLFK DUH FXUUHQWO\
YLVLWHGRIWHQE\PHPEHUVRIWKH&RPPXQLW\DQGDUHORFDWHGDORQJWKH:DZD5LYHU
WKHVHDUHROGVHWWOHPHQWVZKLFKWKH\YLVLWZKHQWKH\JRKXQWLQJ7RJRKXQWLQJLV
WRDFHUWDLQSRLQWDVSLULWXDODFWDQGLWKDVPXFKWRGRZLWKWKHWHUULWRU\ZLWKWKH\
XWLOL]H7KHVHFRQGW\SHRIVDFUHGDUHDDUHWKHKLOOV

G
([SHUW RSLQLRQ RI 5RGROIR 6WDYHQKDJHQ *UXHQEDXP
DQWKURSRORJLVWDQGVRFLRORJLVW

+H NQRZV DERXW WKH VLWXDWLRQ RI WKH LQGLJHQRXV SHRSOHV RI WKH $WODQWLF &RDVW RI
1LFDUDJXD E\ UHIHUHQFH QRW GLUHFWO\ +LV NQRZOHGJH FRPHV IURP WKH HWKQRJUDSKLF
DQG DQWKURSRORJLFDO OLWHUDWXUH RQ 1LFDUDJXD DQG IURP UHSRUWV E\ VSHFLDOLVWV RQ WKH
VLWXDWLRQ RI WKH SHRSOHV RI WKH $WODQWLF &RDVW RI 1LFDUDJXD ZKR KDYH WUDGLWLRQDOO\
EHHQPDUJLQDOL]HGIURPFHQWUDOSRZHUDQGOLQNHGWRFHUWDLQHFRQRPLFRULQWHUQDWLRQDO
LQWHUHVWV EXW YHU\ DZDUH RIWKHLUFXOWXUDOLGHQWLW\RIWKHLUVRFLDOVHOISHUFHSWLRQ DV
VRFLDO JURXSV ZLWK D KLVWRULFDO FRQWLQXLW\ WLHV WR WKH ODQG DQG WKHLU RZQ HFRQRPLF
DFWLYLWLHV DQG IRUPV RI RUJDQL]DWLRQ ZKLFK KDYH VHW WKHP DSDUW IURP WKH UHVW RIWKH
SRSXODWLRQRI1LFDUDJXD

7KH LQGLJHQRXV SHRSOHV RI YDULRXV FRXQWULHV LQ RXU FRQWLQHQW VXIIHU SUREOHPV RI
GLVFULPLQDWLRQ  7KH VLWXDWLRQ KDV EHHQ PRGLILHG RYHU WKH ODVW VHYHUDO \HDUV GXH WR
OHJLVODWLYHDQGFRQVWLWXWLRQDOFKDQJHVSXEOLFRSLQLRQDQGWKHFRPSODLQWVDQGFODLPV
PDGHQDWLRQDOO\DQGLQWHUQDWLRQDOO\E\LQGLJHQRXVRUJDQL]DWLRQV

,QGLJHQRXV SHRSOHV DUH GHILQHG DV WKRVH VRFLDO DQG KXPDQ JURXSV FXOWXUDOO\
LGHQWLILHGDQGZKRPDLQWDLQDKLVWRULFDOFRQWLQXLW\ZLWKWKHLUDQFHVWRUVIURPWKHWLPH
EHIRUHWKHDUULYDORIWKHILUVW(XURSHDQVWRWKLVFRQWLQHQW7KDWKLVWRULFDOFRQWLQXLW\
FDQ EH VHHQ LQ WKHLU IRUPV RI RUJDQL]DWLRQ LQ WKHLU RZQ FXOWXUH LQ WKHLU VHOI
LGHQWLILFDWLRQDQGLQWKHXVHRIDODQJXDJHWKHRULJLQRIZKLFKLVSUH+LVSDQLF7KHVH
SHRSOHVDUHNQRZQLQRXUFRXQWULHVEHFDXVHWKH\PDLQWDLQIRUPVRIOLIHDQGRIFXOWXUH
ZKLFK VHW WKHP DSDUW IURP WKH UHVW RI VRFLHW\ DQG WKH\ KDYH WUDGLWLRQDOO\ EHHQ
SODFHG LQ D VXERUGLQDWH DQG PDUJLQDO SRVLWLRQ E\ GLVFULPLQDWRU\ HFRQRPLF SROLWLFDO
DQGVRFLDOVWUXFWXUHVZKLFKSUDFWLFDOO\KDYHNHSWWKHPLQDFRQGLWLRQRIVHFRQGFODVV
FLWL]HQVKLS GHVSLWH WKH IDFW WKDW LQ OHJLVODWLRQ LQ IRUPDO WHUPV LQGLJHQRXV SHRSOH
KDYHWKHVDPHULJKWVDVQRQLQGLJHQRXVSHRSOH%XWLQUHDOLW\WKDWFLWL]HQVKLSLVDV
LI LW ZHUH LPDJLQDU\ EHFDXVH WKH\ FRQWLQXH WR VXIIHU VWUXFWXUDO IRUPV RI
GLVFULPLQDWLRQVRFLDOH[FOXVLRQDQGPDUJLQDOL]DWLRQ

)RU PDQ\ \HDUV WKH 1LFDUDJXDQ 6WDWH KDV FDUULHG RXW SROLFLHV RI LQFRUSRUDWLRQ RI
LQWHJUDWLRQ RI WKHVH SHRSOHV RI WKH $WODQWLF &RDVW WR WKH 1DWLRQDO 6WDWH ZLWK VRPH
SRVLWLYH UHVXOWV LQ WHUPV RI QDWLRQDO LQWHJUDWLRQ RI WKH FRXQWU\ EXW WKHUH KDYH DOVR
EHHQ WHQVLRQV EHWZHHQ WKH LQGLJHQRXV SRSXODWLRQ RI WKDW UHJLRQ DQG WKH UHVW RI
VRFLHW\ HVSHFLDOO\ EHFDXVH WKRVH SURFHVVHV RI LQFRUSRUDWLRQ YLRODWH VRPH
IXQGDPHQWDO ULJKWV RI WKHVH LQGLJHQRXV SRSXODWLRQV DQG HQGDQJHU WKHLU VXUYLYDO DV
VRFLDOJURXSVLGHQWLILHGZLWKDFROOHFWLYHSHUVRQDOLW\DQGDVSHFLILFHWKQLFLGHQWLW\
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$IXQGDPHQWDOWKHPHLQWKHGHILQLWLRQRILQGLJHQRXVSHRSOHVLVKRZWKH\UHODWHWRWKH
ODQG  $OO DQWKURSRORJLFDO HWKQRJUDSKLF VWXGLHV DOO GRFXPHQWDWLRQ ZKLFK WKH
LQGLJHQRXVSHRSOHVWKHPVHOYHVKDYHSUHVHQWHGLQUHFHQW\HDUVGHPRQVWUDWHWKDWWKH
UHODWLRQVKLS EHWZHHQ LQGLJHQRXV SHRSOHV DQG WKH ODQG LV DQ HVVHQWLDO WLH ZKLFK
SURYLGHVDQGPDLQWDLQVWKHFXOWXUDOLGHQWLW\RIWKRVHSHRSOHV2QHPXVWXQGHUVWDQG
WKDW WKH ODQG LV QRW D PHUH LQVWUXPHQW RI DJULFXOWXUDO SURGXFWLRQ EXW SDUW RI D
JHRJUDSKLF DQG VRFLDO V\PEROLF DQG UHOLJLRXV VSDFH ZLWK ZKLFK WKH KLVWRU\ DQG
FXUUHQWG\QDPLFVRIWKRVHSHRSOHVDUHOLQNHG

0RVW LQGLJHQRXV SHRSOHV LQ /DWLQ $PHULFD DUH SHRSOHV ZKRVH HVVHQFH GHULYHV IURP
WKHLUUHODWLRQVKLSWRWKHODQGZKHWKHUDVIDUPHUVKXQWHUVJDWKHUHUVILVKHUPHQHWF
7KH WLH WR WKH ODQG LV HVVHQWLDO IRU WKHLU VHOILGHQWLILFDWLRQ  3K\VLFDO KHDOWK PHQWDO
KHDOWK DQG VRFLDO KHDOWK RI LQGLJHQRXV SHRSOHVLVOLQNHGWRWKHFRQFHSWRIWKHODQG
7UDGLWLRQDOO\ LQGLJHQRXV FRPPXQLWLHV DQG SHRSOHV RI WKH YDULRXV FRXQWULHV RI /DWLQ
$PHULFDKDYHKDGDFRPPXQDOFRQFHSWRIWKHODQGDQGRILWVUHVRXUFHV

,Q ORZODQGV LQGLJHQRXV SHRSOHV KDYH WUDGLWLRQDOO\ SUDFWLFHG VKLIWLQJ VXEVLVWHQFH
DJULFXOWXUH HVSHFLDOO\ LQ WURSLFDO IRUHVWV  7KH\ RIWHQ FRPELQH WKLV VKLIWLQJ
VXEVLVWHQFH DJULFXOWXUH ZLWK RWKHU DFWLYLWLHV ZKLFK UHTXLUH DQ HFRQRPLF VSDFH
UHODWLYHO\ ODUJHU WKDQ WKH VSHFLILFDOO\ DJULFXOWXUDO SORW  7KH VSDFH LQ ZKLFK WKH
LQGLJHQRXV SRSXODWLRQ PRYHV VRPHWLPHV DOPRVW DV VHPLQRPDGLF JURXSV LV D
FROOHFWLYH VSDFH 7KH ORFDO DXWKRULWLHV LQ HDFK FRPPXQLW\ KDYH WKHLU RZQ
PHFKDQLVPV FXVWRPV DQG KDELWV FXVWRPDU\ ODZ WR GLVWULEXWH HJDOLWDULDQ DFFHVV
DPRQJWKHKRXVHKROGFRPPXQLWLHV$FFRUGLQJWRWHFKQRORJ\SURGXFWLYLW\HFRORJLFDO
VXVWDLQDELOLW\ DQG SURGXFWLYH FDSDFLW\ WKLV URWDWLRQ FDQ WDNH \HDUV VLQFH DV D
FRPPXQLW\ PRYHV LW RFFXSLHV RWKHU VSDFHV EHIRUH UHWXUQLQJ WR WKH RULJLQDO SODFH
7KLVKDSSHQVDORWLQWKHORZODQGDUHDVDQGLVYHU\GLIIHUHQWIURPWKHGHQVHO\VHWWOHG
KLJKODQGV1LFDUDJXD¶VLQGLJHQRXVFRPPXQLWLHVIROORZWKHORZODQGPRGHO

7KHUH DUH WZR FRQFHSWV RI FROOHFWLYH ODQG WKH WHUULWRU\ JHQHUDOO\ ZKLFK WKH
FRPPXQLW\FRQVLGHUVFRPPRQDOWKRXJKLQWHUQDOO\WKHUHDUHPHFKDQLVPVWRDOORFDWH
WHPSRUDU\RFFXSDWLRQDQGXVHE\LWVPHPEHUVDQGZKLFKGRHVQRWDOORZDOLHQDWLRQWR
SHUVRQVZKRDUHQRWPHPEHUVRIWKHFRPPXQLW\DQGWKHDUHDVZKLFKDUHRQO\XVHG
FROOHFWLYHO\ WKH ³FRPPRQV´ ZKLFK DUH QRW GLYLGHG LQWR SORWV $OPRVW DOO LQGLJHQRXV
FRPPXQLWLHV KDYH D SDUW XVHG FROOHFWLYHO\ DV ³FRPPRQV´ DQG WKHQ DQRWKHU SDUW
ZKLFKFDQEHGLYLGHGDQGDOORFDWHGWRIDPLOLHVRUGRPHVWLFXQLWV1HYHUWKHOHVVWKH
FRQFHSW RI FROOHFWLYH SURSHUW\ UHPDLQV HYHQ LI LW LV GLVSXWHG E\ RWKHUV RIWHQ WKH
6WDWHLWVHOIZKHQWKHUHLVQRWLWOH:KHQWKHUHDUHSUREOHPVWKHQHHGIRUSURSHUW\
WLWOHV DULVHV EHFDXVH WKH FRPPXQLW\ ULVNV ORVLQJ HYHU\WKLQJ  7KH KLVWRU\ RI /DWLQ
$PHULFD KDV EHHQ RQH RI DOPRVW FRQVWDQW GLVSRVVHVVLRQ RI LQGLJHQRXV FRPPXQLWLHV
E\H[WHUQDOLQWHUHVWV

7KHUH DUH SUHVVXUHV IRU WKRVH KDYLQJ XVXIUXFW RU RFFXSDWLRQ ULJKWV ZLWKLQ WKH
FRPPXQLWLHV WR REWDLQ D GHHG WLWOH WR WKRVH SORWV LQ RQH ZD\ RU DQRWKHU EXW ZKHQ
WKH6WDWHUHFRJQL]HVLWDVSULYDWHSURSHUW\LWFDQEHVROGRUUHQWHGDQGWKLVEUHDNV
ZLWKWKHWUDGLWLRQRIWKHFRPPXQLW\

7KH KLVWRU\ RI WKH SUDFWLFH DQG RI WKH SROLFLHV RI WKH 6WDWHV LQ /DWLQ $PHULFD DV
UHJDUGV WKH LQGLJHQRXV SHRSOHV LVDSURWUDFWHGDQGGUDPDWLFRQH%HIRUHFRQTXHVW
DQG FRORQL]DWLRQ DQG EHIRUH WKH FUHDWLRQ RI WKH QDWLRQDO 6WDWHV WKH LQGLJHQRXV
SHRSOHV DQG WKHLU ODQGV ZHUH D ZKROH D XQLTXH ZKROH  7KH 1DWLRQDO 6WDWH ZDV
VXSHULPSRVHG RQ WKLV DQG LQ PRVW FRXQWULHV LW WDNHV RYHU SURSHUW\ ULJKWV WR ODQG
ZKLFK LQ WHUPV RI DQFHVWUDO ULJKWV EHORQJHG DQG VWLOO EHORQJV WR WKH LQGLJHQRXV
SHRSOHV ,Q WKH WK DQG WK FHQWXULHV WKH 6WDWHV GHFODUHG ODUJH JHRJUDSKLFDO



170



VSDFHVRIWKHWHUULWRU\RIWKHKHPLVSKHUHWREHZDVWHODQGVQDWLRQDOODQGVDQGWKH\
WRRNXSRQWKHPVHOYHVWKHULJKWWRPDNHWKHLUZLOORQWKRVHODQGVZLWKRXWWDNLQJLQWR
DFFRXQW WKH RULJLQDO ULJKWV WKH KLVWRULFDO ULJKWV DQG WKH SK\VLFDO SUHVHQFH RI
LQGLJHQRXVSHRSOHVRUJDQL]HGLQGLIIHUHQWZD\VRQWKRVHODQGVIURPWKHWLPHVRIWKHLU
DQFHVWRUV3UREOHPVDULVHZKHQWKH6WDWHVGHFLGHWRLVVXHGHHGWLWOHVWRWKRVHODQGV
RUWRJUDQWFRQFHVVLRQVRUWRDOORZWKHFOHDULQJRIWKRVHODQGVWRDXWKRUL]HWKHXVHRI
WKRVH ODQGV IRU RWKHU SXUSRVHV GHWHUPLQHG E\ YDULRXV HFRQRPLF LQWHUHVWV  7KDW LV
ZKHQ PDQ\ LQGLJHQRXV SHRSOHV UHDOL]H WKDW MXULGLFDOO\ VSHDNLQJ WKH\ DUH QRW WKH
DXWKHQWLFRZQHUVRIWKHWHUULWRULHVZKLFKWKH\KDYHRFFXSLHGWUDGLWLRQDOO\

,QUHFHQWGHFDGHVLQGLJHQRXVSHRSOHVKDYHEHJXQWRRUJDQL]HDVWKH\KDYHUHDOL]HG
WKDW WKH\ KDYH WR GR VRPHWKLQJ WR MXULGLFDOO\ SURWHFW DQG VDIHJXDUG WKHVH ODQGV
:KDWLVJHQHULFDOO\FDOOHGLQGLJHQRXVFXVWRPDU\ODZLVQRWDVWUXFWXUHGERG\RIODZ
PXFK OHVV D FRGLILHG RQH LW LV D VHULHV RI UHDO SUDFWLFHV ZKLFK DUH FDUULHG RXW LQ
GLIIHUHQW ZD\V LQ YDULRXV FRPPXQLWLHV WR VROYH D QXPEHU RI SUREOHPV RI
DGPLQLVWUDWLQJ MXVWLFH DGGUHVVLQJ FRQIOLFWV NHHSLQJ LQWHUQDO RUGHU UHJXODWLQJ
LQWHUSHUVRQDO FRPSODLQWV PDQDJLQJ UHODWLRQV ZLWK WKH RXWVLGH ZRUOG HWF 8QGHU
FXVWRPDU\ODZWKHODQGLVVHHQDVDVSLULWXDOSODFHLQVRIDUDVLWLVOLQNHGWRKXPDQ
EHLQJV VLQFH LW KDV VDFUHG SODFHV WKH IRUHVW HWF7KLVOLQNDJHRIKXPDQVZLWKWKH
WHUULWRU\LVQRWQHFHVVDULO\ZULWWHQGRZQLWLVVRPHWKLQJOLYHGRQDGDLO\EDVLV

$VUHJDUGVDQFHVWUDORFFXSDWLRQRIWKHODQGFRQWLQXLW\LVHVWDEOLVKHGLQWHUPVRIWKH
KLVWRULFDO FRQWLQXLW\ RI D JURXS ZKLFK IRU FHQWXULHV KDV PDLQWDLQHG DQ LGHQWLW\ IURP
ZKLFKSUHFLVHO\VWHPVLWVFXUUHQWVLWXDWLRQLQWKHJLYHQFRXQWU\7KHIDFWLVWKDWGXH
WR KLVWRULFDO FKDQJHV HFRQRPLF GHSUHVVLRQV YLROHQFH FLYLO ZDUV DQG SUHVVXUHV E\
WKH HFRQRPLFDOO\ GRPLQDQW V\VWHP ZKLFK IRU FHQWXULHV KDV DSSOLHG SUHVVXUH RQ WKH
LQGLJHQRXV SHRSOHV DQG UHVWULFWHG WKHP WR WKRVH DUHDV ZKLFK WKH ILUVW LQYDGHUV WKH
VHWWOHUV DQG WKHQ WKH ODUJH FRUSRUDWLRQV KDYH QRW EHHQ LQWHUHVWHG LQ LQGLJHQRXV
JURXSV KDYH EHHQ IRUFHG WR VHHN QHZ KDELWDWV VR DV WR PDLQWDLQ WKDW KLVWRULFDO
FRQWLQXLW\ ZLWKRXW WKH LQWHUYHQWLRQ RI DOLHQ IRUFHV VR DV WR PDLQWDLQ WKHLU IUHHGRP
DQGWKHLUULJKWWROLYHDFFRUGLQJWRWKHLURZQXQGHUVWDQGLQJRIOLIH7KHUHDUHPDQ\
H[DPSOHVRIFRPPXQLWLHVZKLFKKDYHPRYHGIURPRQHSODFHWRDQRWKHULQUHODWLYHO\
UHFHQWKLVWRULFDOWLPHV

$OO WKLV LV SDUW RI WKH LQGLJHQRXV ZRUOGYLHZ ZKLFK FXUUHQWO\ LV EHLQJ UHIOHFWHG LQ
VXEVWDQWLYH ODZ DQG DQ LQWHUQDWLRQDO LQGLJHQRXV ODZ LV EHLQJ FRQVWUXFWHG  7KLV
SURFHVVLQFOXGHVZRUNE\WKH8QLWHG1DWLRQVLQWKH'UDIW'HFODUDWLRQRQWKH5LJKWVRI
,QGLJHQRXV 3HRSOHV E\ WKH 2UJDQL]DWLRQ RI $PHULFDQ 6WDWHV LQ WKH 3URMHFW RQ
,QGLJHQRXV5LJKWVE\WKH,QWHUQDWLRQDO/DERU2UJDQL]DWLRQLQ&RYHQDQW8SWR
QRZ UHFRJQLWLRQ RI LQGLJHQRXV ULJKWV KDV EHHQ PHUHO\ IRUPDO DV LW KDV QRW EHHQ
SRVVLEOH WR DWWDLQ SURJUHVV LQ WKH GHYHORSPHQW RI UHJXODWLRQV RQ WKRVH ULJKWV  7KH
,/2 &RYHQDQW UHIOHFWV WKHP LQ JHQHUDO WHUPV DQG SRVHV WKH FKDOOHQJH RI WUDQVODWLQJ
WKRVHQRUPVLQWRHIIHFWLYHQDWLRQDOUHJXODWLRQV

7KHUHSRUWSUHSDUHGE\SURIHVVRU7KHRGRUH0DFGRQDOGIXOILOOVDOOWKHUHTXLUHPHQWVRI
D PHWKRGRORJLFDOO\ UHVSRQVLEOH HWKQRJUDSKLF UHVHDUFK VWXG\ EDVHG RQ PXOWLSOH
VRXUFHVDQGRQFRQFHSWVIURPYDULRXVGLVFLSOLQHVDQWKURSRORJ\KLVWRU\JHRJUDSK\
HFRQRPLFV HWF  ,W LV FOHDU IURP UHDGLQJ WKH VWXG\ WKDW WKH UHVHDUFKHU KDV WUDYHOHG
H[WHQVLYHO\ WKURXJKRXW WKRVH DUHDV LQWHUYLHZHG PDQ\ SHRSOH REWDLQHG GLUHFW
LQIRUPDWLRQZKLFKLVZKDWDQWKURSRORJLVWVJHQHUDOO\GRDQGKHKDVDOVRUHVRUWHGWR
WKH FULWLFDO DQDO\VLV RI D ODUJH DPRXQW RI GRFXPHQWV WKDW DUH QRW DOZD\V HDV\ WR
REWDLQVRDVWRVXEVWDQWLDWHKLVILQGLQJV






,QFHUWDLQKLVWRULFDOFRQWH[WVWKHULJKWVRIWKHKXPDQEHLQJFDQRQO\EHHQVXUHGDQG
IXOO\ H[HUFLVHG LI WKHUH LV D UHFRJQLWLRQ RI WKH ULJKWV RI WKH FROOHFWLYLW\ DQG RI WKH
FRPPXQLW\WRZKLFKWKLVSHUVRQKDVEHORQJHGVLQFHKHRUVKHZDVERUQDQGRIZKLFK
KH RU VKH LV D SDUW DQG ZKLFK JLYHV KLP RU KHU DOO WKH QHFHVVDU\ HOHPHQWV IRU D
IHHOLQJ RI FRPSOHWH UHDOL]DWLRQ DV D KXPDQ EHLQJ ZKLFK DOVR PHDQV D VRFLDO DQG
FXOWXUDOEHLQJ7KHFRXQWHUSDUWWRWKLVVWDWHPHQWLVWKDWE\YLRODWLQJWKHULJKWVRID
FRPPXQLW\ WR FRQWLQXH WR VXEVLVW DV VXFK DQG WR LWV UHSURGXFWLRQ DV D XQLW DQG
LGHQWLW\ D QXPEHU RI EDVLF KXPDQ ULJKWV DUH YLRODWHG WKH ULJKW WR FXOWXUH WR
SDUWLFLSDWLRQ WR LGHQWLW\ WR VXUYLYDO WKLV KDV EHHQ VKRZQ LQ D ODUJH QXPEHU RI
VWXGLHVRQLQGLJHQRXVSHRSOHVDQGFRPPXQLWLHVLQ/DWLQ$PHULFD

7KHLQWHUQDWLRQDOFRPPXQLW\DQGKXPDQULJKWVODZIDFHWKHFKDOOHQJHRIGHYHORSLQJ
QHZ FRQFHSWVDQGQHZQRUPVZKLFKZLWKRXWLQDQ\ZD\GDPDJLQJRUFXUWDLOLQJWKH
LQGLYLGXDO¶VKXPDQULJKWVDUHDEOHWRHQULFKWKHZD\RIOLIHRILQGLJHQRXVSHRSOHVE\
UHFRJQL]LQJWKHVRFLDODQGFXOWXUDOUHDOLW\LQZKLFKWKRVHULJKWVDUHEUHDFKHG

H
7HVWLPRQ\ RI *XLOOHUPR &DVWLOOHMD 6SHFLDO 3URMHFWV 'LUHFWRU IRU
WKH:RUOG:LOGOLIH)XQG ::) 

,Q  DV )RUHVWU\ 3ROLF\ 2IILFHU RI WKH :RUOG :LOGOLIH )XQG IRU /DWLQ $PHULFD KH
EHJDQ D SURMHFW LQ FRQQHFWLRQ ZLWK WKH $ZDV 7LQJQL &RPPXQLW\ LQ 1LFDUDJXD  7KH
PDLQ REMHFWLYH RI WKDW SURMHFW ZDV WR VXSSRUW WKH *RYHUQPHQW RI 1LFDUDJXD LQ WKH
HVWDEOLVKPHQW RI D FRQWUDFWXDO DUUDQJHPHQW IRU WKH VXVWDLQDEOH XVH RI WKH ³EURDG
OHDIHG´ IRUHVWV RI WKH $WODQWLF &RDVW VSHFLILFDOO\ WKH $ZDV 7LQJQL IRUHVWV   7KLV
SURMHFW ZDV D UHVSRQVH WR DQ H[SOLFLW LQLWLDWLYH E\ 1LFDUDJXD UHTXHVWLQJ DGYLVRU\
DVVLVWDQFH

6LQFH  WKH :RUOG :LOGOLIH )XQG KDV SOD\HG DQ DGYLVRU\ UROH LQ )RUHVWU\ 3ROLF\
VSHFLILFDOO\ ZLWK WKH 1DWXUDO 5HVRXUFHV ,QVWLWXWH ,5(1$  DV LW ZDV FDOOHG DW WKDW
WLPH ZKLFK FXUUHQWO\ LV 0$5(1$ WKH 0LQLVWU\ RI WKH (QYLURQPHQW DQG 1DWXUDO
5HVRXUFHV7KHLPPHGLDWHEDFNJURXQGRIWKH$ZDV7LQJQLSURMHFWZDVDFRQFHVVLRQ
PDGH E\ WKH 6WDWH WR D 7DLZDQHVH FRPSDQ\ FDOOHG (48,3( FRYHULQJ DQ DUHD RI
URXJKO\ RQH PLOOLRQ KHFWDUHV RQ WKH $WODQWLF &RDVW  7KLV JHQHUDWHG D VXEVWDQWLDO
FRQIOLFW ZKLFK ZDV XOWLPDWHO\ UHVROYHG WKURXJK FDQFHOODWLRQ RI WKDW FRQFHVVLRQ E\
1LFDUDJXD  $ OHVVRQ OHDUQHG IURP WKH (48,3( FRQFHVVLRQ ZDV WKH QHHG WR GHYHORS
IRUHVWXWLOL]DWLRQPRGHOVZKLFKZHUHWUXO\YLDEOHDQGFRXOGEHVXVWDLQDEOHRQDORQJ
WHUPEDVLV

,QWKHFDVHRIWKH$ZDV7LQJQL&RPPXQLW\LWKDGLQLWLDWHGDFRQWUDFWXDODJUHHPHQW
ZLWK D FRPSDQ\ FDOOHG 0$'(16$ 0DGHUDV \ 'HULYDGRV GH 1LFDUDJXD RI 'RPLQLFDQ
FDSLWDO ZKLFK HVWDEOLVKHG WKH EDVLV IRU ZKDW PLJKW EH D IRUP RI ORJJLQJ ZKLFK
LQYROYHGSDUWLFLSDWLRQE\LQKDELWDQWVRIWKDWUHJLRQ

%DVLFDOO\ZKDWLVQRWXVHGZKDWLVQRWFODLPHGZKDWLVQRWDSSURSULDWHO\PDQDJHG
LVRSHQLQWKHVSHFLILFFDVHRIWKH&RDVWWRLQYDVLRQE\VHWWOHUVWRWUDQVIRUPDWLRQRI
WKHIRUHVWVLQWRDJULFXOWXUDODUHDVDQGWKDWLVKRZ1LFDUDJXDDQGRWKHUFRXQWULHVLQ
WKHUHJLRQKDYHXQIRUWXQDWHO\ORVWPDQ\RIWKHLUIRUHVWV

)RU FRQVHUYDWLRQ RI UHVRXUFHV WKURXJK ORJJLQJ DFWLYLWLHV LW LV QHFHVVDU\ IRU WKUHH
WKLQJV WR KDSSHQ )LUVW WKH ORJJLQJ RSHUDWLRQ KDV WR EH WHFKQLFDOO\ VXVWDLQDEOH LQ
RWKHUZRUGVH[WUDFWLRQPXVWQRWH[FHHGWKHIRUHVW¶VFDSDFLW\WRUHJHQHUDWHQDWXUDOO\
6HFRQGWKHUHPXVWEHWKHQHFHVVDU\HOHPHQWVIRUWKHRSHUDWLRQWREHHFRQRPLFDOO\
SURILWDEOHWKDWLVHFRQRPLFDOO\YLDEOH7KLUGVSHFLILFDOO\LQWKHFDVHRIWKHIRUHVWVRI
/DWLQ$PHULFDZKHUHWKHUHDUHPDQ\UXUDOSRSXODWLRQJURXSVOLYLQJDURXQGWKHPLWLV
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QHFHVVDU\ IRU LW WR EH VRFLDOO\ YLDEOH WKHUH PXVW EH WKH VRFLDO VXSSRUW DQG OHJDO
IUDPHZRUN UHTXLUHG WR HQVXUH WKDW WKHVH RSHUDWLRQV HYHQ LI WKH\ DUH WHFKQLFDOO\
VXFFHVVIXO DQG HFRQRPLFDOO\ YLDEOH GR QRW KDUP WKH ULJKWV WKDW WKH FRPPXQLWLHV
LQKDELWLQJWKRVHIRUHVWVPD\KDYH

)RUDOOWKHVHUHDVRQVWKH:RUOG:LOGOLIH)XQGIRXQGWKDWWKHFDVHRIWKLVFRQWUDFWXDO
UHODWLRQVKLSEHWZHHQ$ZDV7LQJQLDQG0$'(16$ZDVDYHU\LQWHUHVWLQJSRVVLELOLW\WR
VKRZWKDWWKLVW\SHRIIRUHVWPDQDJHPHQWFDQEHGRQH7KHIDFWWKDW0$'(16$KDG
IURP WKH VWDUW DFFHSWHG WKH SUHVHQFH RI WKH FRPPXQLW\ ZDV VLJQLILFDQW SURJUHVV DV
FRPSDUHGWRWKHFDVHRIDFRQFHVVLRQSUHYLRXVO\JUDQWHGWRD7DLZDQHVHFRPSDQ\LQ
ZKLFK WKH IDFW WKDW WKHUH ZHUH LQGLJHQRXV FRPPXQLWLHV LQ WKH DUHD ZDV VLPSO\ QRW
UHFRJQL]HG

%HIRUHEHJLQQLQJWKHSURMHFWWKHIROORZLQJJRYHUQPHQWRIILFLDOVZHUHFRQWDFWHG'U
-DLPH ,QFHU WKHQ WKH 0LQLVWHU RI 0$5(1$ 5REHUWR $UDTXLVWDLQ WKH 'LUHFWRU RI WKH
1DWLRQDO )RUHVWU\ 6HUYLFH (QJ %UDG\ :DWVRQ LQ FKDUJH RI WKH $GPLQLVWUDWLRQ RI
)RUHVWVRQ3XEOLF/DQGV $')25(67 DQG-DPHV*RUGRQWKH'HOHJDWHRI,5(1$QRZ
0$5(1$LQ3XHUWR&DEH]DV,QWKHIUDPHZRUNRIGLVFXVVLRQVZLWKRWKHURIILFLDOVWKH
VWDUWLQJ SRLQW ZDV WKDW ZKLOH WKH &RPPXQLW\ GLG QRW KDYH IRUPDO WLWOH WR WKH ODQG
LPSOLFLW RZQHUVKLS ZDV UHFRJQL]HG GXH WR RFFXSDWLRQ RI WKRVH ODQGV ZKLFK ZRXOG
HYHQWXDOO\KDYHWREHIRUPDOL]HG,QRWKHUZRUGVLWZDVNQRZQWKDWDWOHDVWDSDUW
LI QRW DOO WKH DUHD FRYHUHG E\ WKH PDQDJHPHQW SODQ RI 0$'(16$ ZDV FRPPXQDO
ODQGRIWKH$ZDV7LQJQL&RPPXQLW\7KHUHZDVDOVRWKHUHFRJQLWLRQWKDWDVDUHVXOW
RI WKLV SURFHVV GHPDUFDWLRQ RI WKDW FRPPXQDO ODQG ZRXOG WDNH SODFH EHFDXVH D
FOHDU OHJDO IUDPHZRUN LV RQH RI WKH IXQGDPHQWDO FRQGLWLRQV IRU VXVWDLQDEOH
PDQDJHPHQW

7KHILUVWFRQWDFWWKHZLWQHVVKDGZLWKWKH&RPPXQLW\ZDVLQHDUO\7KH\ZHUH
DFFRPSDQLHGE\UHSUHVHQWDWLYHVRI,5(1$DQGRIWKH1DWLRQDO)RUHVWU\6HUYLFH7KH\
KHOGPHHWLQJVDW3XHUWR&DEH]DVZLWKVRPHOHDGHUVDQGPHPEHUVRIWKH&RPPXQLW\
$IWHUZDUGV WKH\ WUDYHOHG WR $ZDV 7LQJQL WR JHW WR NQRZ WKH UHVW RI WKH &RPPXQLW\
DQG WKH FRQGLWLRQV XQGHU ZKLFK WKH\ OLYHG DV ZHOO DV WR KHDU SHRSOH¶V RSLQLRQV
GLUHFWO\  %\ WDONLQJ ZLWK WKH OHDGHUV RI WKH &RPPXQLW\DW3XHUWR&DEH]DVDQGZLWK
PHPEHUVRIWKH&RPPXQLW\WKH\EHFDPHDZDUHRIWZRPDLQFRQFHUQV2QHZDVWKH
FRQWUDFWZKLFKWKH&RPPXQLW\KDGVLJQHGZLWK0$'(16$D\HDUFRQWUDFWZKLFK
PDGH WKHP IHHO WUDSSHG DQG WKH VHFRQG FRQFHUQ WKH PDLQ RQH IRU WKHP ZDV WKH
XQFHUWDLQW\ WKH\ IHOW ZLWK UHJDUG WR ODQG WHQXUH 7KH &RPPXQLW\ ZDV QRW VR PXFK
LQWHUHVWHGLQH[SORLWDWLRQSURSHURIWKHIRUHVWRULQWKHUHVRXUFHVLWFRXOGSURYLGHEXW
UDWKHU LQ REWDLQLQJ IXQGLQJ IRU WKH QHFHVVDU\ VWXGLHV WR ILQDOO\ EH DEOH WR FDUU\ RXW
WKHGHPDUFDWLRQRIWKHLUODQGV7KHVHZHUHWKHLUPDLQFRQFHUQV

,W ZDV DJUHHG ZLWK 0$'(16$ DQG ZLWK ,5(1$ WKDW WKH  \HDU FRQWUDFW WKDW $ZDV
7LQJQL KDG VLJQHG ZLWK WKH IRUPHU ZRXOG EH UHQHJRWLDWHG  )RU WKLV WHFKQLFDO DQG
OHJDO DGYLVRU\ VHUYLFHV ZRXOG EH UHTXLUHG EHFDXVH WKH\ KDG EHHQ UHTXHVWHG E\WKH
&RPPXQLW\VRDVWRQHJRWLDWHEHWWHUFRQGLWLRQV

7KH UROH RI WKH :RUOG :LOGOLIH )XQG ZDV WR HQVXUH WKDW VXFKVXSSRUWEHSURYLGHGWR
WKH &RPPXQLW\  7KH ::) KHOSHG VHW XS D WHFKQLFDO OHJDO WHDP ZKLFK EHJDQ ZLWK
SDUWLFLSDWLRQ E\ -DPHV $QD\D IURP WKH 8QLYHUVLW\ RI ,RZD DQG +DQV $FNHUVRQ D
IRUHVWU\ H[SHUW ZKR KDG SURYLGHG DGYLVRU\ VHUYLFHV WR 1LFDUDJXD LQ WKH DUHD RI
IRUHVWU\

$Q LPSRUWDQW REVWDFOH LQ WKH QHJRWLDWLRQ RI WKLV SURFHVV ZDV WKH ODFN RI OHJDO
SUHFHGHQW WR VHUYH DV D UHIHUHQFH SRLQW IRU WKLV W\SH RI DUUDQJHPHQWV  $QRWKHU





REVWDFOH WKURXJKRXW WKH QHJRWLDWLRQ ZDV WKH LVVXH RI ODQG WHQXUH VLQFH WR KDYH D
PDQDJHPHQWSODQWKHUHKDGWREHDZHOOGHILQHGDUHD

$QRWKHU WDVN XQGHUWDNHQ E\ WKH :RUOG :LOGOLIH )XQG ZDV WR HQVXUH WKDW WKHUH EH D
SURFHVV WR ZKLFK WKH YDULRXV SDUWLHV ZRXOG DGKHUH  ,Q DGGLWLRQ RQFH WKH
QHJRWLDWLRQVKDGEHJXQWKH::)FRQWULEXWHGWRKLULQJDIDFLOLWDWRUWRKHOS³XQEORFN´
WKHQHJRWLDWLRQ7KHUHVXOWRIWKHVHQHJRWLDWLRQVZDVDQDJUHHPHQWDPRQJWKHWKUHH
SDUWLHV ZLWK SDUWLFLSDWLRQ E\ WKH $ZDV 7LQJQL &RPPXQLW\ WKH 6WDWH WKURXJK
0$5(1$ DQG WKH 0$'(16$FRUSRUDWLRQ,WZDVDILYH\HDUUHQHZDEOHDJUHHPHQW
VHWWLQJ WKH WHUPV IRU WKH VDOH RI WLPEHU E\ WKH &RPPXQLW\ DQG ERXJKW E\ WKH
FRUSRUDWLRQ WKH WHUPV XQGHU ZKLFK 0$5(1$ UHFRJQL]HV ODQG WHQXUH RZQHUVKLS RI
WKH ODQG WKH WHUPV RI DFWLYLWLHV IRU \HDUO\ H[WUDFWLRQ DQG WKH PRQLWRULQJ V\VWHP
ZKLFKWKLVRSHUDWLRQZRXOGUHTXLUH

6HYHUDO SDUWV RI WKH DJUHHPHQW UHIHU WR ODQG WHQXUH  2QH RI WKHP FRQVLGHUV WKH
FRPPXQLW\ DV LI LW ZHUH ³WKH RZQHU RI WKHVH ODQGV´  )XUWKHUPRUH 1LFDUDJXD
XQGHUWRRNWKHFRPPLWPHQWWRIDFLOLWDWHWKHWLWOLQJSURFHVVDQGWRQRWXQGHUPLQHWKH
&RPPXQLW\¶VDVSLUDWLRQVDVUHJDUGVWKHLUWHUULWRULDOFODLPV:KLOHWKHFRQWUDFWVWDWHG
WKDWWKH6WDWHZRXOGIDFLOLWDWHWKHSURFHVVRIODQGWLWOLQJWKHZLWQHVVGRHVQRWUHFDOO
KDYLQJ KHDUG KRZ WKLV ZRXOG EH GRQH  +H UHFDOOV D GLVFXVVLRQ RQ WKLV PDWWHU
EHFDXVHWKHSURFHVVRIODQGWLWOLQJZKLFKZDVNQRZQXSWRWKHQZDVWKDWFDUULHGRXW
E\,15$WKH1LFDUDJXDQ$JUDULDQ5HIRUP,QVWLWXWHZKLFKDWWKDWWLPHGLVWULEXWHG
PDQ]DQDV RI ODQG SHU IDPLO\  +RZHYHU WKH 1DWLRQDO )RUHVWU\ 6HUYLFH ZDV YHU\
HPSKDWLF WKDW VXFK D SURFHVV ZDV LQDGHTXDWH LQ WKLV FDVH DUJXLQJ WKDW ZKDW WKH\
ZDQWHG WR SURPRWH DV ODQG XVH ZDV IRUHVWU\ ZKLOH WKH ,15$ SURFHVV SURPRWHG
DJULFXOWXUDO ODQG XVH  7KH\ IHDUHG WKDW WKH PRGHO RI DJULFXOWXUDO ODQG GLVWULEXWLRQ
ZRXOG XQOHDVK D ZDYH RI GHIRUHVWDWLRQ  +H GRHV QRW UHFDOO 0$5(1$ HVWDEOLVKLQJ D
SDWK IRU WKH&RPPXQLW\WRUHTXHVWODQGWLWOLQJVLQFHWKH\ZHUHDOVRFRQIXVHGDVWR
ZKDWWKHSURFHVVVKRXOGEH

$VRIKHKDGOHVVFRQWDFWZLWKWKHSURMHFWDQGQRGLUHFWNQRZOHGJHRIZKDWZDV
KDSSHQLQJ  +H KHDUG RI 6WDWH SODQV WR JUDQW D FRQFHVVLRQ WR WKH 62/&$56$
FRUSRUDWLRQ WKURXJK DOHWWHUVHQWE\WKH&RPPXQLW\WKURXJKLWVUHSUHVHQWDWLYHVWR
0LQLVWHU 0LOWRQ &DOGHUD +H KHOG D FRQYHUVDWLRQZLWK0LQLVWHU&DOGHUDDWWKHWLPHLQ
FRQQHFWLRQ ZLWK WKH FRQFHVVLRQ WR 62/&$56$  7KDW RIILFLDO NQHZ WKDW WKH ODQG
FODLPHGE\WKHFRPPXQLW\LQFOXGHGPRVWRIWKHDUHDLQFOXGHGLQWKHFRQFHVVLRQDQG
WKDW WKH &RPPXQLW\ REMHFWHG WRLW7KH0LQLVWHU¶VUHDFWLRQZDVWKDWWKHDJUHHPHQW
WKDW0$5(1$KDGVLJQHGZLWKWKH&RPPXQLW\DQGZLWK0$'(16$ZDVDQDJUHHPHQW
ZKLFK KH GLG QRW DJUHH ZLWK DQG UHJDUGLQJ WKH &RPPXQLW\¶V FODLPV KH VDLG ³WKH\
DUHWRRPDQ\´

7KH 6WDWH KDV KDG WZR SROLFLHV LQ JUDQWLQJ WKH FRQFHVVLRQ WR 0$'(16$ ILUVW DQG
VXEVHTXHQWO\ WR 62/&$56$  2QH ZDV D UHFRJQLWLRQ RI WKH DFTXLUHG ULJKWV RI WKH
FRPPXQLWLHV DQG WKDW WKH\ VKRXOG EH WDNHQ LQWR DFFRXQW LQ WKRVH IRUHVW
PDQDJHPHQWFRQWUDFWVWKHRWKHUZDVWKDWDVORQJDVWKHUHLVQRWLWOHGHHGWKHUHLV
QR EDVLV IRU WKLQNLQJ WKDW WKH FRPPXQLWLHV KDYH DFTXLUHG ULJKWV DQG WKHUHIRUH
FRQFHVVLRQVRQSXEOLFODQGVFDQEHJUDQWHGWRWKLUGSDUWLHV

I
7HVWLPRQ\RI*DOLR&ODXGLR(QULTXH*XUGLiQ*XUGLiQKROGHURID
OLFHQWLDWH GHJUHH LQ SKLORVRSK\ D VSHFLDOLVW LQ VRFLDO
DQWKURSRORJ\ DQG GHYHORSPHQW VWXGLHV HVSHFLDOO\ UHODWLRQV
EHWZHHQ6WDWHVDQGLQGLJHQRXVSHRSOHV
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+HOLYHGLQWKH1RUWKHUQ$WODQWLF5HJLRQRI1LFDUDJXDIURPWRIURP
WRDQGVSRUDGLFDOO\LQDQGWKH\HDU

+HZDVRQHRIWKHWKUHHPDLQUHVHDUFKHUVDQGWKHJHQHUDOFRRUGLQDWRURIWKH*HQHUDO
'LDJQRVWLF 6WXG\ RQ ODQG WHQXUH DPRQJ WKH LQGLJHQRXVFRPPXQLWLHV RI WKH $WODQWLF
&RDVW FDUULHG RXW E\ WKH &HQWUDO $PHULFDQ DQG &DULEEHDQ 5HVHDUFK &RXQFLO   7KH
GLDJQRVWLFVWXG\KDGWZRPDLQREMHFWLYHV7KHIRUPDOSDUWVRXJKWWRFDUWRJUDSKLFDOO\
UHIOHFWZKDWWKHFRPPXQLWLHVRUVRPHRIWKHFRPPXQLWLHVRIWKH&DULEEHDQ&RDVWRI
1LFDUDJXDFRQVLGHUHGWREHWKHLUFRPPXQDOODQGVDQGWKHLUXVHV7KHWDFLWSXUSRVH
ZDV PRGHUQL]DWLRQ RI WKH ODQG UHJLVWU\  ,W DOVR VRXJKW WR GHILQH WKH ERXQGDULHV RI
WKH WHUULWRULHV RI LQGLJHQRXV FRPPXQLWLHV WR IXUWKHU FODULI\ ZKLFK ZHUH WKH QDWLRQDO
ODQGV RQ ZKLFK WKH 6WDWH FRXOG DFW  7KH GLDJQRVWLF VWXG\ ZDV FDUULHG RXW LQ WKH
FRXUVHRILPSOHPHQWLQJDQDJUHHPHQWEHWZHHQ1LFDUDJXDDQGWKH:RUOG%DQN

7KH GLDJQRVWLF VWXG\ KDG ILYH FKDSWHUV  ,Q WKH ILUVW FKDSWHU FDOOHG *HQHUDO
3ULQFLSOHVLWUHFRPPHQGHGWKDWJLYHQWKHKLVWRU\RIWKH1LFDUDJXDQ6WDWH¶VUHODWLRQV
ZLWKLQGLJHQRXVFRPPXQLWLHVLWLVVXHDVWDWHPHQWH[SUHVVLQJLWVZLOOLQJQHVVWRVROYH
VXFK SUREOHPV  $QRWKHU UHFRPPHQGDWLRQ ZDV WR FRPSOHWH WKH GLDJQRVWLF VWXG\
FDUULHG RXW E\ WKH &HQWUDO $PHULFDQ DQG &DULEEHDQ 5HVHDUFK &RXQFLO DV LW ZDV
HVWLPDWHGWKDWWKHUHDUHEHWZHHQDQGFRPPXQLWLHVRQWKH&DULEEHDQ&RDVW
RI 1LFDUDJXD DQG WKH GLDJQRVWLF VWXG\ RQO\ FRYHUHG DERXW  RI WKDW WRWDO
XQLYHUVH7RDWWDLQDFRPSUHKHQVLYHYLHZRIWKHFODLPVRIWKHRYHUODSVRIWKHODQG
WHQXUH SUREOHPV JHQHUDOO\ LW ZDV QHFHVVDU\ WR FRPSOHWH WKH GLDJQRVWLF VWXG\  $
WKLUG DVSHFW RI WKH FKDSWHU RQ *HQHUDO 3ULQFLSOHV ZDV WR GHOLYHU WKH UHVXOWV RI WKH
GLDJQRVWLF VWXG\ WR WKH FRPPXQLWLHV ZKLFK KDG VXSSOLHG WKH LQIRUPDWLRQ  7KLV LV
VRPHWKLQJ ZKLFK LV QRW XVXDOO\ GRQH DQG LW LV D NH\ DVSHFW WR EHJLQ D SURFHVV RI
GHPDUFDWLRQDQGODQGWLWOLQJ

$ VHFRQG FKDSWHU FDOOHG &RQIOLFW 5HVROXWLRQ ZDV YHU\ LPSRUWDQW EHFDXVH RI WKH
H[LVWLQJ RYHUODSV LQ WKH DUHD  2YHUODSV DUH DUHDV ZKHUH VHYHUDO FRPPXQLWLHV¶ XVH
DQGSRVVHVVLRQRIWKHWHUULWRU\FRLQFLGH

7KH NH\ UHFRPPHQGDWLRQ WR GHOLYHU WKH UHVXOWV RI WKH GLDJQRVWLF VWXG\ WR WKH
FRPPXQLWLHV WKURXJK D PDVVLYH ZRUNVKRS ZDV QHYHU FDUULHG RXW QRU KDYH WKH
PHDVXUHVUHTXLUHGWRLPSOHPHQWWKHUHFRPPHQGDWLRQVRIWKHGLDJQRVWLFVWXG\EHHQ
WDNHQ  ,W ZDV VXJJHVWHG WKDW WKH 6WDWH VKRXOG UHVRUW WR FXVWRPDU\ ODZ DQG WR
H[LVWLQJ UHODWLRQV DPRQJ WKH FRPPXQLWLHV WKURXJK WKHLU WUDGLWLRQDO DXWKRULWLHV WR
VHHNDVROXWLRQWRWKHFRQIOLFWV)RUWKLVUHDVRQLWZDVHVVHQWLDOWKDWVROXWLRQRIWKH
FRQIOLFWVWDNHSODFHZLWKLQDIUDPHZRUNLQZKLFKWKH1LFDUDJXDQ6WDWHZHUHQRORQJHU
MXGJH DQG SDUW\ ZKLFK KDV EHHQ LWV KLVWRULFDO UROH LQ WKLV UHJDUG IRU LW WR EHFRPH
LQVWHDG D IDFLOLWDWRU 6WDWH  7KH 6WDWH GLG QRW IROORZ XS RQ WKH UHFRPPHQGDWLRQV
PDGHLQWKHGLDJQRVWLFVWXG\7ZRELOOVZHUHVXEPLWWHGE\WKHH[HFXWLYHEUDQFKRI
JRYHUQPHQW LQ  LQ FRQQHFWLRQ ZLWK WKH FRPPXQDO ODQGV RI WKH LQGLJHQRXV
FRPPXQLWLHVRIWKH$WODQWLF&RDVWEXWQRQHRIWKRVHWZRSURMHFWVZDVDUHVSRQVHWR
ZKDWKDGEHHQUHIOHFWHGLQWKHGLDJQRVWLFVWXG\

1LFDUDJXDFRQVXOWHGZLWKWKHLQGLJHQRXVFRPPXQLWLHVDERXWWKHSUHOLPLQDU\GUDIWRI
WKH /DQG 7LWOLQJ /DZ IRU WKHLU ODQGV  7KHVH FRQVXOWDWLRQV ZHUH DWWDLQHG WKURXJK
SUHVVXUHE\WKHLQGLJHQRXVSHRSOHV$SURSRVDOZDVVXEPLWWHGE\WKHWZR5HJLRQDO
&RXQFLOVLQ6HSWHPEHUDQGWKHH[LVWLQJSHUFHSWLRQDWWKHQDWLRQDOOHYHOLVWKDW
WKLVSURSRVDOZLOOQRWEHDSSURYHGEHFDXVHWKHSROLWLFDOZLOOWRGRVRGRHVQRWH[LVW

7KHIRUPHU,15$FXUUHQWO\WKH0LQLVWU\RI$JULFXOWXUHDQG)RUHVWU\KDVQRDXWKRULW\
IRUGHPDUFDWLRQRUWLWOLQJRIFRPPXQDOODQGVRILQGLJHQRXVFRPPXQLWLHV7KHUHKDV





EHHQ QR WLWOLQJ RI LQGLJHQRXV FRPPXQLWLHV VLQFH  WKH IRUPDO SRZHU RI ODQG
GHPDUFDWLRQDQGWLWOLQJKDVQRWEHHQH[HUFLVHG

,I DQ LQGLJHQRXV FRPPXQLW\ ZDQWV WR DWWDLQ WLWOLQJ RI LWV ODQG WKHUH LV QR 6WDWH
LQVWLWXWLRQRUPHFKDQLVPWKH\FDQUHVRUWWR7KHRQO\WLWOHWKDWLVIRXQGLVWKDWRIWKH
7HQ &RPPXQLWLHV JUDQWHG E\ WKH +DUULVRQ$OWDPLUDQR 7UHDW\ &RPPLVVLRQ EHWZHHQ
DQG7HUULWRU\RIWKHRWKHUFRPPXQLWLHVKDVQRWEHHQWLWOHG7KHUHLVRQH
RWKHU WLWOLQJ DV D UHVXOW RI WKH ERUGHU FRQIOLFW EHWZHHQ 1LFDUDJXD DQG +RQGXUDV
ZKLFK WRRN SODFH LQ WKH HDUO\ VL[WLHV LQ IDYRU RI WKH FRPPXQLWLHV DORQJ WKH &RFR
5LYHU EXW WKDW WLWOLQJ LV QRW LQ DFFRUGDQFH ZLWK WKH QHHGV DQG ODQG XVH SRVVHVVLRQ
SDWWHUQV RI WKH FRPPXQLWLHV LQ WKDW WHUULWRU\  ,QWHUUXSWLRQ RI ODQG WLWOLQJ E\
1LFDUDJXDPD\EHGXHWRWKH6WDWHVHHPLQJO\UHVSRQGLQJWRFULVLVVLWXDWLRQV,QRWKHU
ZRUGVWLWOLQJGXULQJWKHVHVVHQWLDOO\GXHWRWKHZDUZDVSDUWRIWKHVWUDWHJ\
WRWXUQDPLOLWDU\FRQIOLFWLQWRDSROLWLFDOGLVFXVVLRQ6RDIWHUWKHHOHFWLRQVDQGZLWK
WKH FOLPDWH RI SHDFH ZKLFK FDPH WR EH HVWDEOLVKHG WKH 6WDWH VHHPV WR KDYH QR
LQFHQWLYHWRVROYHWKHKLVWRULFDOFODLPVRIWKHFRPPXQLWLHV

2QHRIWKHWZRFRQVROLGDWHGPDSVLQFOXGHGLQWKHGLDJQRVWLFVWXG\FRUUHVSRQGVWRWKH
1RUWKHUQ $WODQWLF $XWRQRPRXV 5HJLRQ DQG LW VXPPDUL]HV WKH SUREOHP RI RYHUODSV
$OOWKHFRPPXQLWLHVDWRWDORISUHVHQWHGWKHLUFODLPVDVDEORFNDQGWKH\KDYH
WKH FKDUDFWHULVWLF RI RYHUODSSLQJ  2QO\ WKH 7XPDUtQ &RPPXQLW\ GRHV QRW KDYH WKLV
IHDWXUH  7KH SKHQRPHQRQ RI RYHUODSV LV PRUH FRPSOH[ LQ WKH $ZDV 7LQJQL
&RPPXQLW\LQWKHDUHDEHWZHHQWKDW&RPPXQLW\DQGWKH7HQ&RPPXQLWLHV

7KH DUHD FODLPHG E\ $ZDV 7LQJQL LV URXJKO\  KHFWDUHV 7KH FRPPXQLWLHV
DUJXHG WKDW WKHLU FDUWRJUDSKLF SURMHFWLRQ EDVHG RQ RUDO KLVWRU\ KDV WR GR ZLWK WKH
HWKQRJUDSK\RIWKHWHUULWRU\7KXVELEOLRJUDSKLFVRXUFHVXSWRWKHWKFHQWXU\VWDWH
WKDW WKH 0LVNLWR FRPPXQLWLHV ZKLFK UHFHLYHG WLWOH GHHGV IURP WKH +DUULVRQ
$OWDPLUDQR 7UHDW\ DUH RQ WKH FRDVW  7KH UHVW IURP WKH FRDVWDO DUHD LQODQG DUH
6XPR0D\DJQDFRPPXQLWLHVVRWKHSUHVHQFHRI$ZDV7LQJQLLQWKDWWHUULWRU\LVQRW
DQ DQRPDO\ LW LV QRW DQ H[FHSWLRQ EXW UDWKHU UHSUHVHQWV WKH VHWWOHPHQW SDWWHUQ RI
WKH 7XDVFD 3DQDPDVFDV DQG :XJD &RPPXQLWLHV ,W LV SUHFLVHO\ EHFDXVH RI WKH
H[SDQVLRQ RIWKHFRDVWDOFRPPXQLWLHVDQGRIWKHEDQDQDDQGORJJLQJFRPSDQLHVLQ
WKLV FDVH WKDW WKH FRPPXQLWLHV ZLWKGUHZ WRZDUG WKH VRXUFHV RI WKH ULYHUV  7KH
SUHVHQFH RI $ZDV 7LQJQL LQ WKLV WHUULWRU\ LQ WKH XSSHU EDVLQ RI WKH :DZD 5LYHU LV
SDUWRIWKHVHWWOHPHQWSDWWHUQRIWKH0D\DJQDFRPPXQLWLHVLQWKHWHUULWRU\

7KH GLDJQRVWLF VWXG\ GLG QRWLQFOXGHWKHODQGFODLPHGE\$ZDV7LQJQLEHFDXVHWKHLU
FDVHZDVEHLQJGHDOWZLWKOHJDOO\DQGDQRWKHUVWXG\ZDVEHLQJFDUULHGRXWE\GRFWRU
0DFGRQDOGZLWKDYHU\VLPLODUPHWKRGRORJ\ZKLFKHQVXUHGWKHTXDOLW\RIWKDWZRUN

7KH RYHUODSV EHWZHHQ $ZDV 7LQJQL DQG WKH FRPPXQLWLHV RI )UDQFLD 6LUSL WKH
(LJKWHHQ&RPPXQLWLHVDQGWKH&RPPXQLWLHVRI3XHUWR&DEH]DVZHUHDOOSDUWRIWKH
VDPH SDWWHUQ WKHUH ZDV QRWKLQJ VSHFLDO DQG WKH GLDJQRVWLF VWXG\ VRXJKW WR
HVWDEOLVKWKHFKDUDFWHULVWLFIHDWXUHVRIWKRVHRYHUODSV:KDWZDVPRVWLPSRUWDQWLQ
WKH GLDJQRVWLF VWXG\ ZDV WR VXPPDUL]H DOO WKRVH RYHUODSV DQG QRW WR IRFXV RQ D
VLQJOH FDVH ZKLFK KDG WKH VDPH RYHUODSSLQJ FKDUDFWHULVWLFV ZKLFK ZDV QRW YHU\
GLIIHUHQW IURP ZKDW KDSSHQHG LQ RWKHU DUHDV DQG ZKHUH D VWXG\ ZDV EHLQJ
FRQGXFWHGZLWKWKHVDPHTXDOLWLHVDVWKDWEHLQJFDUULHGRXWIRUWKHGLDJQRVWLFVWXG\
7KH ODQG FRQIOLFW EHWZHHQ $ZDV 7LQJQL DQG WKH JURXS RI 7HQ &RPPXQLWLHV ZDV QRW
GRFXPHQWHG LQ WKH GLDJQRVWLF VWXG\ QRU ZDV WKH FRQIOLFW EHWZHHQ $ZDV 7LQJQL DQG
WKH.XNDOD\D&RPPXQLW\(VSHUDQ]D&RPPXQLW\6DQWD&ODUDDQG)UDQFLD6LUSL
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$FFRUGLQJ WR RUDO KLVWRU\ WKH $ZDV 7LQJQL &RPPXQLW\ PLJUDWHG  7KH VHWWOHPHQW
SDWWHUQRIWKHFRPPXQLWLHVLVDSDWWHUQRIWHUULWRULDOPLJUDWLRQ2QHRIWKHJURXQGV
RI WKH 6WDWH IRU GHQ\LQJ SRVVHVVLRQ ULJKWV WR WKH WHUULWRU\ KDV EHHQ WR DUJXH WKDW
WKHVH FRPPXQLWLHV DUH QRPDGLF  7KH $ZDV 7LQJQL &RPPXQLW\ PLJUDWHG IURP WKH
WUDGLWLRQDO VHWWOHPHQW RI WKH 0D\DJQD FRPPXQLWLHV DQG DOVR RI WKH 0LVNLWR
FRPPXQLWLHVVHHNLQJEHWWHUFRQGLWLRQVIRUWKHLUVXEVLVWHQFH

6LQFH  WKH 6WDWH WKURXJK LWV FRUUHVSRQGLQJ DJHQFLHV KDV QRW JLYHQ DQ\ WLWOH
GHHGVWRWKHFRPPXQLWLHV

J
7HVWLPRQ\RI%URRNO\Q5LYHUD%U\DQDQLQGLJHQRXVOHDGHU

+HLVDPHPEHURIRQHRIWKH0LVNLWRFRPPXQLWLHV/LGDXFUD6DQG\%D\DQGKHOLYHV
LQWKHFLW\RI%LOZLLQWKH1RUWKHUQ$WODQWLF$XWRQRPRXV5HJLRQLQ1LFDUDJXD:KHQ
KH KHOG WKH SRVLWLRQ RI 0LQLVWHU'LUHFWRU RI WKH 1LFDUDJXDQ ,QVWLWXWH IRU WKH
'HYHORSPHQWRIWKH$XWRQRPRXV5HJLRQV ,1',5$ KHFRRUGLQDWHGGHYHORSPHQWDQG
VRFLDO DFWLRQ SODQV RI WKH 6WDWH DW DQ LQVWLWXWLRQDO OHYHO LQ WKH DXWRQRPRXV UHJLRQ
ZKHUH PRVW RI WKH LQGLJHQRXV FRPPXQLWLHVRI 1LFDUDJXD DUH ORFDWHG  $W WKDW WLPH
KH ZDV DZDUH RI WKH SROLFLHV DQG SUDFWLFHV RI RWKHU 6WDWH LQVWLWXWLRQV UHJDUGLQJ WKH
LQGLJHQRXV FRPPXQLWLHV VSHFLILFDOO\ WKRVH RI 0$5(1$ DQG WKH 1LFDUDJXDQ ,QVWLWXWH
RI$JUDULDQ5HIRUP ,15$ 

,QFRQQHFWLRQZLWKWKHVLWXDWLRQRILQGLJHQRXVSHRSOHVDQGWKHWLWOLQJRIWKHLUODQGV
KHSRLQWVRXWWKDWZKHQKHZDV0LQLVWHU'LUHFWRURI,1',5$KHWRRNVWHSVWRRSSRVH
WKH JUDQWLQJ RI FRQFHVVLRQV  +H ILUVW DGGUHVVHG 0$5(1$ LQ FKDUJH RI GHFLGLQJ RQ
VXFK FRQFHVVLRQV  6LQFH KH GLG QRW REWDLQ DQ DSSURSULDWH UHVSRQVH KH VHQW D
FRPPXQLTXp WR DOO WKH RWKHU 0LQLVWHUV ZKR DW WKDW WLPH VKRZHG QR LQWHUHVW  7KH
VLWXDWLRQZDVQRWGHDOWZLWK

,15$ OLPLWHG LWV ZRUN WR DGGUHVVLQJ ODQG FODLPV E\ WKH FRRSHUDWLYHV DQG ODQGOHVV
SHDVDQWV JUDQWLQJ WKHP D SORW RI ODQG  PDQ]DQDV SHU IDPLO\ DFFRPSDQLHG E\
WHFKQLFDO DVVLVWDQFH  ,15$ GLG QRW XQGHUWDNH DQ\ UHVSRQVLELOLW\ WRZDUG WKH
LQGLJHQRXV FRPPXQLWLHV DUJXLQJ WKDW WKH ODZ GLG QRW HPSRZHU WKHP WR GHDO ZLWK
WKHLU FODLPV DQG WKHUH ZDV QR RWKHU VSHFLILF DJHQF\ WR GHDO ZLWK WKHP  ,15$
WUDQVIHUUHGWKHFODLPVRIWKHLQGLJHQRXVFRPPXQLWLHVWR,1',5$EXWWKHODZGLGQRW
JLYHLWWKHDXWKRULW\WRGHDOZLWKWKRVHVSHFLILFFODLPVQRUGLGLWGRVRZLWK0$5(1$
VRWKH6WDWHODFNHGDOHJDOLQVWUXPHQWWRDGGUHVVWKRVHFODLPV

:KHQ WKHUH ZHUH FODLPV E\ WKH LQGLJHQRXV FRPPXQLWLHV KH DGGUHVVHG WKH
DXWKRULWLHVDW,15$WRVHHKRZWKH\FRXOGEHGHDOWZLWKDQGKHGLVFXVVHGWKHPDWWHU
ZLWKKLJKRIILFLDOVLQWKH&DELQHW(YHQWKRXJK,15$FODLPHGWKDWLWKDGQRDXWKRULW\
LWLVVXHGFHUWLILFDWHVRIODQGJUDQWHGWRIRUPHUPLOLWDU\DUP\DQGSROLFHHQWLWLHVDQG
WKH1LFDUDJXDQUHVLVWDQFHODQGVZKLFKZHUHZLWKLQWKHWHUULWRULHVRIPRVWLQGLJHQRXV
FRPPXQLWLHV

6XEVHTXHQWO\ ,1',5$ VRXJKW RWKHU PHFKDQLVPV EDVHG RQ WKH DFWLYLWLHV RI WKH
FRPPXQLWLHVWKHPVHOYHVIRUZKLFKSXUSRVHLWFRRSHUDWHGLQWKHHVWDEOLVKPHQWRIWKH
2UJDQL]DWLRQRI,QGLJHQRXV6\QGLFVZKRDUHWKHOHJDODGPLQLVWUDWRUVRIWKHODQGVRI
WKH FRPPXQLWLHV  7KH 2UJDQL]DWLRQ RI 6\QGLFV RI WKH $WODQWLF &RDVW RI 1LFDUDJXD
26,&$1 ZDVERUQ7KLVRUJDQL]DWLRQSUHSDUHGDELOOWKURXJKH[WHQVLYHFRQVXOWDWLRQ
ZLWKWKHLQGLJHQRXVFRPPXQLWLHVDQGLWZDVVXEPLWWHGWRWKH1DWLRQDO$VVHPEO\LQ
  $V D UHVXOW RI WKDW LQLWLDWLYH LW ZDV GHFLGHG WKDW WKH1DWLRQDO &RPPLWWHHIRU
'HPDUFDWLRQRI/DQGVRIWKH,QGLJHQRXV&RPPXQLWLHVVKRXOGEHVHWXSDQGWKLVZDV
GRQHLQEXWLWZDVQRWDEOHWRDWWDLQSURJUHVVLQWKHWDVNVHQWUXVWHGWRLW






(VWDEOLVKPHQW RI WKH 1DWLRQDO 'HPDUFDWLRQ &RPPLWWHH UHPDLQHG DV D OHJDF\ WR WKH
*RYHUQPHQW ZKLFK WRRN RIILFH LQ   'XULQJ WKDW *RYHUQPHQW WKHUH ZHUH VRPH
PHHWLQJV EHWZHHQ UHSUHVHQWDWLYHV RI WKH 6WDWHV DQG LQGLJHQRXV SHRSOHV ZKR
UHTXHVWHG WKDW LQGLJHQRXV UHSUHVHQWDWLRQ EH EURDGHQHG WKDW UHTXHVW OHG WR D ELOO
ZKLFKZDVVXEPLWWHGWRWKH1DWLRQDO$VVHPEO\RQ2FWREHU

:KHQ WKH 6WDWH JUDQWHG WKH FRQFHVVLRQ WR WKH 62/&$56$ FRUSRUDWLRQ WKH ZLWQHVV
KHOG WKH SRVLWLRQ RI 0LQLVWHU IRU ZKLFK UHDVRQ KH NQRZV WKDW ZKLOH 0$5(1$ ZDV
FRQVLGHULQJWKDWFRQFHVVLRQVRPHUHSUHVHQWDWLYHVRIWKHLQGLJHQRXVFRPPXQLWLHVRI
$ZDV 7LQJQL .DNDPXNOD\D DQG RWKHUV FDPH WR WKHLU RIILFHV WR REMHFW DUJXLQJ WKDW
WKHLUWHUULWRULDOULJKWVZHUHEHLQJYLRODWHGVLQFHWKHDUHDRIWKHSURSRVHGFRQFHVVLRQ
FRLQFLGHGZLWKWKHLUDQFHVWUDOWHUULWRULHV

7RJHWKHU ZLWK UHSUHVHQWDWLYHV RI WKH FRPPXQLWLHV KH FRQWDFWHG WKH KLJKHU
DXWKRULWLHVDW0$5(1$WRVWDWHWKHLUFRQFHUQVDQGGHPDQGV+RZHYHUWKHSRVLWLRQ
DGRSWHG E\ WKDW ,QVWLWXWLRQ DV E\ WKH *RYHUQPHQW ZDV WKDW HPSW\ DUHDV RU
ZDVWHODQGV EHORQJHG WR WKH 6WDWH WKDW WKH LQGLJHQRXV FRPPXQLWLHV KDG QR WLWOH WR
WKH ODQG DQG WKDW WKH FRQFHVVLRQ ZRXOG EULQJ EHQHILWV EHFDXVH LW ZRXOG JHQHUDWH
HPSOR\PHQW DQG LQFRPH  7KHVH FRQFHUQV ZHUH UDLVHG GLUHFWO\ ZLWK WKH 0LQLVWHU RI
0$5(1$ILUVW0LOWRQ&DOGHUDWKHQKLVVXFFHVVRU&ODXGLR*XWLpUUH]DQGWKHQ5REHUWR
$UDTXLVWDLQ \  /iLQH] ZKR ZHUH GLUHFWO\ LQ FKDUJH RI SROLFLHV SHUWDLQLQJ WR
FRQFHVVLRQV

7RJUDQWDFRQFHVVLRQWRDILUPILUVWWKHFULWHULDDQGSROLFLHVIRUWKHFRXQWU\¶VIRUHVW
GHYHORSPHQW KDG WR EH HVWDEOLVKHG KRZHYHU WKDW KDG QRW \HW EHHQ GRQH VR
FRQFHVVLRQV ZHUH JUDQWHG ZLWKRXW ZHOO DGMXVWHG FULWHULD WR HQVXUH LQGLJHQRXV
SURSHUW\ULJKWVDQGSURWHFWLRQRIWKHHQYLURQPHQW0$5(1$RQO\UHTXLUHGWKHILUPWR
VXEPLW D IRUHVW PDQDJHPHQW SODQ  7KH ZLWQHVV QRWHG WKDW VRPH RI 0$5(1$¶V
RIILFLDOVSDUWLFLSDWHGLQWKHFRQVXOWDQF\JURXSVWKDWSUHSDUHGWKHPDQDJHPHQWSODQV
VRWKHUHZDVDFRQIOLFWRILQWHUHVW

7KH LQGLJHQRXV FRPPXQLWLHV RI WKH UHJLRQ ZHUH QHYHU FRQVXOWHG RQ ZKHWKHU WKH
FRQFHVVLRQ WR 62/&$56$ ZDV FRQYHQLHQW QRU ZDV DQ\ LQVSHFWLRQ FDUULHGRXWLQWKH
DUHD  1HLWKHU ZDV WKHUH D FRQFUHWH FRPPLWPHQW WR LQYHVWLJDWH DQG DSSURSULDWHO\
DGGUHVVWKHLUFRPSODLQWV

8QGHU /DZ 1R   LQGLJHQRXV FRPPXQLWLHV WKDW EHQHILWHG IURP WKH DJUDULDQ
UHIRUP ZHUH JLYHQ WLWOHV  7KH ZLWQHVV NQRZV WKDW D GUDIW ,QGLJHQRXV &RPPXQDO
3URSHUW\/DZZDVVXEPLWWHGWRWKH1DWLRQDO$VVHPEO\DQGWKHUHZHUHFRQVXOWDWLRQV
WRDQDO\]HWKDWELOO

7KH$ZDV7LQJQL&RPPXQLW\ZKLFKZDVWKHRQHGLUHFWO\DIIHFWHGE\WKHFRQFHVVLRQ
KDV SRVVHVVLRQ ZKLFK JRHV EDFN WR WKH WLPH EHIRUH WKH FUHDWLRQ RI WKH 1LFDUDJXDQ
6WDWH DQG OLNH PRVW LQGLJHQRXV FRPPXQLWLHV LW KDV D KLVWRULFDOULJKWWRWKHODQGVLW
RFFXSLHV DQG LWV UHVRXUFHV  7KH FRQFHVVLRQ WR 62/&$56$ GDPDJHV WKHP DV WKH
ORJJLQJ ZRXOG WDNH SODFH LQ WKHLU WHUULWRU\ ZKLFK WKH FRPPXQLW\ KDYH WUDGLWLRQDOO\
RFFXSLHG WR OLYH RQ DQG WR FDUU\ RXW FXOWXUDO HFRQRPLF DQG VRFLDO DFWLYLWLHV  0DSV
DQG VWXGLHV HIIHFWLYHO\ VXSSRUW WKH ULJKW WKH\ KDYH DV FRPPXQLWLHV WR WKRVH DUHDV
DQGWRWKHLUDQFLHQWSODFHV

K
7HVWLPRQ\ RI +XPEHUWR 7KRPSVRQ 6DQJ D PHPEHU RI WKH
/DQOD\DLQGLJHQRXVFRPPXQLW\ 
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+HLVD1LFDUDJXDQQDWLRQDO+HKDVOLYHGPRVWRIKLVOLIHLQWKH/DQOD\D&RPPXQLW\
RI WKH 0LVNLWR HWKQLF JURXS ZKLFK KH LV D PHPEHU RI FORVH WR WKH FLW\ RI 3XHUWR
&DEH]DV1LFDUDJXD+HKDVEHHQDPHPEHURIWKH5HJLRQDO&RXQFLODQGLQKH
ZDV HOHFWHG IRU D IRXU\HDU SHULRG  +H LV DOVR D PHPEHU RI WKH LQGLJHQRXV
RUJDQL]DWLRQ<$7$0$

2Q0DUFKKHILOHGDQDPSDURUHPHG\DJDLQVWWKH6WDWHZLWKWKHREMHFWLYH
RIVXVSHQGLQJWKHFRQFHVVLRQPDGHE\WKH6WDWHWRWKH62/&$56$FRUSRUDWLRQ7KH
UHPHG\ ZDV UHTXHVWHG E\ WKH FRPPXQDO OHDGHUV RI WKH $ZDV 7LQJQL 0D\DJQD
&RPPXQLW\  $OPRVW D \HDU ZHQW E\ EHIRUH WKH &RXUW GHFLGHG RQ WKH UHPHG\  7KH
GHFLVLRQ FDQFHOOHG WKH FRQFHVVLRQ WR WKH ILUP DQG RUGHUHG WKDW LW EH VXVSHQGHG
'HVSLWHWKDWWKHILUPFRQWLQXHGLWVRSHUDWLRQV

(QJLQHHU-RUJH%URRNVZKRZDVD0$5(1$RIILFLDOWRRNVRPHVWHSVWRSURPRWHWKH
62/&$56$FRQFHVVLRQ

$IWHUWKHGHFLVLRQE\WKH6XSUHPH&RXUW62/&$56$FRYHUHGWKHH[SHQVHVWRVHWXS
D PHHWLQJ LQ 3XHUWR &DEH]DV LQFOXGLQJ WKH FRVW RI WDNLQJ DOO WKH&RXQFLOPHQRIWKH
UHJLRQ IURP WKH PXQLFLSDOLWLHV WR 3XHUWR &DEH]DV  $IWHU WKH PHHWLQJ LQ 3XHUWR
&DEH]DV-RUJH%URRNVRIIHUHGHDFK RIWKH&RXQFLOPHPEHUVFRUGREDVWRYRWH
LQIDYRURIWKHFRQFHVVLRQWRWKH62/&$56$FRUSRUDWLRQ

2Q -DQXDU\   WKH ZLWQHVV ILOHG DQRWKHU UHPHG\ IRU WKH FRQFHVVLRQ WR EH
FDQFHOOHG  (LJKW PRQWKV ODWHU WKH &RXUW FDQFHOOHG WKH FRQFHVVLRQ  +RZHYHU WKH
VLWXDWLRQRILQGLJHQRXVODQGWLWOLQJRUGHPDUFDWLRQUHPDLQHGDVEHIRUH7KH6WDWHGLG
QRWKLQJDERXWLW

7KH$WODQWLF&RDVWKDVDQDXWRQRPRXVVWDWXVZKLFKKDVEHHQUHFRJQL]HGVLQFH
E\ /DZ 1R  DFFRUGLQJ WR ZKLFK DQ\ FRQFHVVLRQ JUDQWHG E\ WKH 6WDWH KDV WR EH
FRQVXOWHGZLWKWKHLQGLJHQRXVFRPPXQLWLHVDQGDOVRZLWKWKH5HJLRQDO&RXQFLO

7KH ZLWQHVV NQRZV RI DQ XQFRQVWLWXWLRQDOLW\ UHPHG\ ILOHG DJDLQVW WKH FRQFHVVLRQ WR
62/&$56$ LQ ZKLFK WKH $ZDV 7LQJQL &RPPXQLW\ ZDV D SDUW\ WR WKH VXLW DQG DV D
UHVXOW RI ZKLFK WKH FRQFHVVLRQ ZDV GHFODUHG XQFRQVWLWXWLRQDO  +H DOVR NQRZV WKDW
0$5(1$RUGHUHGWKHFRQFHVVLRQWREHVXVSHQGHGVKRUWO\DIWHUEHLQJQRWLILHGE\WKH
6XSUHPH&RXUWRI-XVWLFHWKDWWKLVFRQFHVVLRQZDVXQFRQVWLWXWLRQDO

+HKDVQRNQRZOHGJHRIWKH0DQDJHPHQW3ODQZKLFKLVDSULRUUHTXLUHPHQWWREHJLQ
ORJJLQJ EHLQJ DSSURYHG E\ WKH 6WDWH IRU 62/&$56$  +H NQRZV WKDW 0$5(1$ LQ
0LQLVWHULDOUHVROXWLRQ1RILQHG62/&$56$IRULOOHJDOORJJLQJRXWVLGHWKHDUHD
RIWKHFRQFHVVLRQ

7KH $ZDV 7LQJQL &RPPXQLW\ RFFXSLHV DQFHVWUDO ODQGV LV DQ LQGLJHQRXV FRPPXQLW\
DQG ³KLVWRULFDOO\ LW LV WKHLU WHUULWRU\ LW LV WKHLU ODQG QR RQH FDQ WDNH LW DZD\ IURP
WKHP DQGWKH6WDWHLVZHOODZDUHRIWKLVWRWDOO\WKLVWHUULWRU\EHORQJVWRWKH$ZDV
7LQJQL&RPPXQLW\´

L
7HVWLPRQ\ RI :LOIUHGR 0FOHDQ 6DOYDGRU D PHPEHU RI WKH$ZDV
7LQJQL&RPPXQLW\

7KH ZLWQHVV ZDV ERUQ LQ WKH $ZDV 7LQJQL &RPPXQLW\  +H EHORQJV WR WKH 0D\DJQD
HWKQLFJURXS:LWKLQWKH&RPPXQLW\KHKROGVWKHSRVLWLRQRI3HUVRQ5HVSRQVLEOHIRU
WKH)RUHVW+HLVDOVRWKH3HUVRQ5HVSRQVLEOHIRUWKH6FKRRO&HQWHUDW$ZDV7LQJQL






+H DWWHQGHG D PHHWLQJ KHOG DW WKH 3UHVLGHQWLDO +RXVH LQ )HEUXDU\   7KH
6\QGLFV &RPPXQLW\ GHOHJDWHV DQG WKHLU DGYLVRUV DOVR DWWHQGHG WKH PHHWLQJ  7KDW
WLPH WKH\ VWDWHG WR WKH 3UHVLGHQW RI 1LFDUDJXD WKHLU UHTXHVW IRU WHUULWRULDO
GHPDUFDWLRQRI$ZDV7LQJQLDQGWKH\LQIRUPHGKLPWKDWWKH62/&$56$ORJJLQJILUP
ZDVHQWHULQJLQWR&RPPXQLW\WHUULWRU\7KH3UHVLGHQWVDLGWKDWKHXQGHUVWRRGWKH\
KDYH ULJKWV WR WKRVH ODQGV DQG WKDW KH ZRXOG UHVROYH WKH FDVH DQG KH WKHQ
RUJDQL]HG D PHHWLQJ ZLWK WKH 0LQLVWHU RI 0$5(1$  7KDW VDPH GD\ WKH 0LQLVWHU
UHFHLYHGWKHPDWWKH0LQLVWU\$WWKDWPHHWLQJWKH\ZHUHWROGWKDWWKH\ZRXOGJRWR
WKH&RPPXQLW\WRLQYHVWLJDWH

6XEVHTXHQWO\ WKH 62/&$56$ FRQFHVVLRQ ZDV GHFODUHG XQFRQVWLWXWLRQDO  +RZHYHU
WKH 6WDWH RIILFLDOV QHYHU ZHQW WR WKH &RPPXQLW\ WR VHHN WR UHVROYH WR WKHLU UHTXHVW
IRUGHPDUFDWLRQRIWKHODQG

%HWZHHQ0DUFKDQGWKH\DWWHQGHGDQRWKHUPHHWLQJLQ0DQDJXDDWWKH
0LQLVWU\RI)RUHLJQ$IIDLUV7KH&RPPXQLW\UHTXHVWHGDKHDULQJZLWKWKHDXWKRULWLHV
GXHWRLWVFRQFHUQVDERXWGHPDUFDWLRQRIWKHLUODQGV7ZHOYHGHOHJDWHVRIWKH6WDWH
DWWHQGHG WKDW PHHWLQJ  'RFWRU 0DUtD /XLVD $FRVWD WKH UHSUHVHQWDWLYH RI WKH
&RPPXQLW\ZDVWKHRQO\RQHRIWKHLUDGYLVRUVZKRZDVDOORZHGWREHSUHVHQWDWWKDW
PHHWLQJ7KH\GLGQRWDOORZLQWHUQDWLRQDODGYLVRUVWREHSUHVHQWWKH\VWDWHGWKDWLW
ZDV QRW QHFHVVDU\ WR JR EHIRUH WKH ,QWHU$PHULFDQ &RXUW DQG WKDW LW ZDV EHWWHU WR
VROYHWKHFDVHLQ1LFDUDJXD

7KH 6WDWH WROG WKHP WKDW LW ZDV EHWWHU WR ILQG D VROXWLRQ WR WKH FDVH EHWZHHQ WKH
JRYHUQPHQWDQGWKHLQGLJHQRXVJURXS7KHUHSUHVHQWDWLYHVRIWKHODWWHUVKRZHGWKH
GHOHJDWHV RI WKH 6WDWH WKH PDS ZKLFK UHSUHVHQWHG WKH GHPDUFDWLRQ RI WKH ODQGV
EHORQJLQJ WR $ZDV 7LQJQL DFFRUGLQJ WR WKH FODLPV RI WKH &RPPXQLW\ 7KH 6WDWH¶V
GHOHJDWHVDQVZHUHGWKDWWKH\GLGQRWUHFRJQL]HWKDWGHPDUFDWLRQDVLWKDGQRWEHHQ
GRQHWRJHWKHUZLWKWKH6WDWHDXWKRULWLHV7KHUHSUHVHQWDWLYHVRIWKH6WDWHRIIHUHGWR
JLYH WKH &RPPXQLW\ WLWOH WR  KHFWDUHV RI ODQG ZLWK PRUH WKDQ  KHDG RI
FDWWOHDQGRWKHUUHVRXUFHVDQGPDWHULDOVIRUWKHLUGHYHORSPHQW7KHOHJDODGYLVRUZDV
QRW SUHVHQW DW WKH WLPH WKH UHSUHVHQWDWLYHV RI WKH 6WDWH PDGH WKLV SURSRVDO  7KH
6WDWH DUULYHG DW WKLV ILJXUH EHFDXVH DFFRUGLQJ WR WKH $JUDULDQ 5HIRUP /DZ HDFK
IDPLO\ ZDV JUDQWHG  KHFWDUHV DQG WKHUHIRUH JLYHQ WKH SRSXODWLRQ RI WKH $ZDV
7LQJQL&RPPXQLW\WKDWZDVWKHFRUUHVSRQGLQJDUHDWKH&RPPXQLW\GLGQRWDFFHSW
WKHGHDOEHFDXVHWKHRIIHUZDVQRWLQDFFRUGDQFHZLWKLWVODQGWLWOHFODLPVDFFRUGLQJ
WRWKHPDSVXEPLWWHGE\WKH&RPPXQLW\

$V UHJDUGV WKH UHTXHVW IRU ODQG WLWOLQJ PDGH WR WKH ([HFXWLYH WKH DQVZHU WKH\
UHFHLYHG ZDV ZKHQ WKH\ YLVLWHG WKH 3UHVLGHQW DQG WKH 0LQLVWHU ZKR VDLG WKDW WKH\
ZRXOGVWXG\LWEXWWKH\GLGQRWJRWRJLYHWKHPDWLWOHGHHG7KHLQGLJHQRXVJURXS
GLGQRWUHTXHVWODQGWLWOLQJIURPWKH&RXUWVRI-XVWLFHDIWHUWKH\UHFHLYHGQRUHVSRQVH
IURPWKH([HFXWLYH

7KH $ZDV 7LQJQL &RPPXQLW\ KDV EHHQ VWUXJJOLQJ IRU D ORQJ WLPH UHTXHVWLQJ WKDW
1LFDUDJXDSURYLGHDVROXWLRQWRWKHLUFDVHUHTXHVWLQJGHPDUFDWLRQRIWKHLUODQGV

M
([SHUWRSLQLRQRI&KDUOHV5LFH+DOHDQWKURSRORJLVWVSHFLDOL]LQJ
LQLQGLJHQRXVFXOWXUHV

+LVZRUNKDVFRQFHQWUDWHGRQWKHVWXG\RILQGLJHQRXVFXOWXUHVHVSHFLDOO\LQ&HQWUDO
$PHULFDDQGPRUHVSHFLILFDOO\LQWKH$WODQWLF&RDVWRI1LFDUDJXD7RFDUU\RXWWKHVH
VWXGLHVKHKDVOLYHGURXJKO\ILYH\HDUVLQWKH$WODQWLF&RDVW7KHVWXGLHVKHFDUULHG
RXW LQ WKDW FRDVWDO UHJLRQ GXULQJ WKH ILUVW WKUHH \HDUV ZHUH HWKQRJUDSKLF VWXGLHV
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EDVHG RQ DQWKURSRORJLFDO PHWKRGV  6XEVHTXHQWO\ KH DOVR FDUULHG RXW VWXGLHV DQG
PDSSLQJLQWKHFRQWH[WRIDGLDJQRVWLFVWXG\RQWKHFODLPVRIWKHLQGLJHQRXVSHRSOHV
RI WKH &RDVW  +H VSHDNV 0LVNLWR ZKLFK LV RQH RI WKH PDLQ ODQJXDJHV XVHG E\ WKH
LQGLJHQRXVSHRSOHV+HOLYHGPDLQO\LQDWRZQFDOOHG%OXHILHOGVDQGWKHFRPPXQLW\
ZKHUH KH FRQGXFWHG PRUH LQWHQVLYH ILHOGZRUN LV FDOOHG 6DQG\ %D\ 6LUSH ZKLFK LV
ORFDWHG WR WKH 1RUWK DW WKH PRXWK RI WKH 5tR *UDQGH  ,Q WKH FRQWH[W RI WKH
GLDJQRVWLFVWXG\KHDOVRWUDYHOHGWKURXJKRXWWKH$WODQWLF&RDVWDQGVSHQWPRUHWLPH
ZRUNLQJ PRUH LQWHQVLYHO\ LQ WKH H[WUHPH QRUWKHUQ DUHD QHDU WKH ERUGHU ZLWK
+RQGXUDVDW5tR*XDQTXL5tR&RFR

7KHJHQHUDOGLDJQRVWLFVWXG\RQODQGWHQXUHLQWKH$WODQWLF&RDVWFRPPXQLWLHVZKLFK
WKH6WDWHKDVUHIHUUHGWRLQLWVUHSO\WRWKHDSSOLFDWLRQE\WKH&RPPLVVLRQLVDVWXG\
EHJXQLQLQZKLFKKHZDVGLUHFWO\LQYROYHGDVFRRUGLQDWRURIWKHUHVHDUFK7KLV
GLDJQRVWLF VWXG\ LQFOXGHG DQ HWKQRJUDSKLF VWXG\ DQG WKH PDSSLQJ RI VRPH 
LQGLJHQRXVDQGEODFNFRPPXQLWLHV,WZDVEDVHGRQWZRNH\TXHVWLRQVZKDWDUHWKH
FODLPV RI WKHVH FRPPXQLWLHV DV UHJDUGVWKHLU ULJKWVWR FRPPXQDO ODQG DQG KRZ GR
WKH\MXVWLI\WKHLUFODLPV7KHVWXG\ZDVFRQGXFWHGFRPPXQLW\E\FRPPXQLW\XVLQJD
FRQVLVWHQW PHWKRGRORJ\ WR DQVZHU WKRVH WZR TXHVWLRQV LQ FRQQHFWLRQ ZLWK WKH
FRPPXQLWLHVLQFOXGHGLQWKHUHVHDUFKXQLYHUVH

7KH LQGLJHQRXV SHRSOHV RI WKH $WODQWLF &RDVW DUH SULPDULO\ WKUHH WKH 0LVNLWR WKH
0D\DJQDDQGWKH5DPD7KHUHDUHYDULRXVJURXSVZKLFKKDYHH[LVWHGVLQFHEHIRUH
WKH(XURSHDQVDUULYHG7KHJURXSVVXUYLYLQJWRWKHSUHVHQWGD\DUHWKH0D\DJQDRI
ZKRP WKHUH DUH WKUHH LPSRUWDQW JURXSV 3DQDPDFD 7XDFD DQG 8UED ZKR DW WKH
WLPH
RI
WKH
DUULYDO
RI
WKH
(XURSHDQV VHWWOHG LQ WKH DUHD RI ODQG XVH DQG SRVVHVVLRQ ZKLFK LV WKH VDPH XQWLO
QRZ

7KH WKUHH NH\ ODQG WHQXUH FKDUDFWHULVWLFV DUH DQ H[WHQVLYH XVH RI WKH ODQG WKH
HQYLURQPHQW DQG LWV UHVRXUFHV  7KHUH LV D SODFH RI ODQG XVH DQG SRVVHVVLRQ DQG
GHSHQGLQJ RQ HFRQRPLF DFWLYLWLHV WKH\ PRYH WR RWKHU SODFHV WR FDUU\ RXW WKHLU
HFRQRPLFDFWLYLWLHV

7KHUHKDYHEHHQIHZFRQFUHWHDFWLRQVE\WKH6WDWHUHJDUGLQJUHFRJQLWLRQWLWOLQJDQG
HQGRUVHPHQWRIFRPPXQDOULJKWVWRWKHODQG2QO\WZLFHKDVWKHUHEHHQODQGWLWOLQJ
PRUH RU OHVV LQ DFFRUGDQFH ZLWK ZKDW WKH FRPPXQLW\ ZDV FODLPLQJ WKDW ZDV LQ
 IRU WZR 0D\DJQD FRPPXQLWLHV RXW RI URXJKO\  FRPPXQLWLHV LQDOO  6LQFH
WKHUHKDVEHHQQRDFWLRQGLUHFWHGWRZDUGWKDWJRDO

,Q VRPH FDVHV ODQG WLWOHV DUH DJUDULDQ DOORFDWLRQV ZKLFK DUH OHVV WKDQ WKH
FRPPXQLW\¶V FODLPV  $JUDULDQ DOORFDWLRQV DUH D VWHS SULRU WR OHJDO WLWOLQJ DQG LQ
PDQ\FDVHVWKHSURFHVVLVLQFRPSOHWHOHDGLQJWRDVWDWHPHQWRILQWHQWEXWZLWKRXW
OHJDOL]DWLRQQRUWKHJXDUDQWHHVWKDWWKHFRPPXQLW\UHTXLUHVWRSURWHFWLWVODQGVIURP
WKLUGSDUWLHV7KHUHLVQRHYLGHQFHRIDFWLRQVWHQGLQJWRHQVXUHXVHDQGSRVVHVVLRQ
E\WKHFRPPXQLWLHV

,15$LVVHHQE\WKHLQGLJHQRXVFRPPXQLWLHVDVDKRVWLOHDFWRUUHSUHVHQWLQJDYLVLRQ
ZKLFK LV QRW LQ DFFRUGDQFH ZLWK WKHLU GHPDQGV QRU ZLWK WKH XQGHUVWDQGLQJ RI
LQGLJHQRXV FXOWXUH LWVHOI  ,WV PDLQ DFWLRQV KDYH EHHQ IRU WKH EHQHILW RI LPPLJUDQW
SHDVDQW IDUPHUV LQ WKH :HVWHUQ SDUW RI WKH FRXQWU\  7KH 0$5(1$ RIILFH ZKLFK KDV
KDG D JUHDWHU SUHVHQFH LQ FRQQHFWLRQ ZLWK WKH LQGLJHQRXV FRPPXQLWLHV LV WKH RQH
ZKLFKXQWLOLILWKDVQRWFKDQJHGLWVQDPHZDVFDOOHG$')25(67ZKLFKZDVLQ
FKDUJHRIJUDQWLQJFRQFHVVLRQV,QWKHSHUFHSWLRQRIWKHLQGLJHQRXVFRPPXQLWLHVLW





LV DQ HQWLW\ ZKLFK KDV EHHQ JUDQWLQJ FRQFHVVLRQV WR ODQGV DQG UHVRXUFHV ZKLFK
EHORQJWRWKHPIRUZKLFKUHDVRQLWLVVHHQDVDWKUHDWWRWKHLULQWHUHVWV

7KH ZLWQHVV LV DZDUH RI WKH WHUULWRULDO FODLP E\ WKH $ZDV 7LQJQL &RPPXQLW\  +LV
VRXUFHV RI NQRZOHGJHRQ$ZDV7LQJQLLQFOXGHWKHHWKQRJUDSKLFVWXG\FDUULHGRXWE\
7KHRGRUH0DFGRQDOGDQGWKHUHVSHFWLYHGRFXPHQWV7KHZRUNE\GRFWRU0DFGRQDOG
DSSOLHG D VHW RI PHWKRGRORJLFDO FULWHULD VLPLODU WR WKRVH DSSOLHG LQ WKH GLDJQRVWLF
VWXG\ FDUULHG RXW E\ WKH &HQWUDO $PHULFDQ DQG &DULEEHDQ 5HVHDUFK &RXQFLO  $V
UHJDUGVFDUWRJUDSK\SURIHVVRU0DFGRQDOG¶VZRUNLVVLPLODULQWHUPVRILWVULJRUDQG
FRQWHQWWRWKHVWXG\RQFRPPXQLWLHVLQFOXGHGLQWKHDIRUHPHQWLRQHGGLDJQRVWLF
VWXG\

7KH DQFHVWRUV RI WKH FXUUHQW LQKDELWDQWV RI $ZDV7LQJQLDOZD\VXVHGDQGSRVVHVVHG
WKLV WHUULWRU\  ,Q SULRU WLPHV WKH\ ZHUH D SRSXODWLRQ WKDW OLYHG LQ GLIIHUHQW SODFHV
:LWK WKH DUULYDO RI WKH 0RUDYLDQ 0LVVLRQDULHV DW WKH WXUQ RI WKH FHQWXU\ ZKLFK LV
GRFXPHQWHG LQ WKH GDLO\ SUHVV WKHUH ZDV D SURFHVV RI ³QXFOHDWHG VHWWOHPHQW´ RI
WKRVHLQKDELWDQWVILUVWLQWKH&RPPXQLW\RI7XEXU~VLQWKHODWHWKDQGHDUO\WK
FHQWXULHV  ,Q  WKH &RPPXQLW\ RI 7XEXU~V PRYHG WR $ZDV 7LQJQL IRU VHYHUDO
UHDVRQV7KHIRUHEHDUVRIWKDWFRPPXQLW\KDGOLYHGLQWKLVWHUULWRU\VLQFHDQFHVWUDO
WLPHVGHVSLWHWKHIDFWWKDWWKHUHKDGEHHQDSURFHVVRI³QXFOHDWHGVHWWOHPHQW´7KH
VLWHV IRU VXEVLVWHQFH VXFK DV KXQWLQJ DQG ILVKLQJ DQG WKH NH\ VLWHV ZKLFK KDYH
VSLULWXDORUFXOWXUDOYDOXHDUHDIDFWRUGHILQLQJWKHWUDGLWLRQDOWHUULWRU\7KHUHDUH
NH\VLWHVWKDWDUHVSLULWXDOVLWHVDQGDUHORFDWHGZLWKLQWKHDUHDFODLPHG

7KH LQGLJHQRXV FRPPXQLWLHV FORVHVW WR WKH $ZDV 7LQJQL &RPPXQLW\ DUH QRW RI WKH
VDPH 0D\DJQD HWKQLF JURXS  7KH\ DUH WKH FRPPXQLWLHV RI 7DVED 5D\D ZKLFK DUH
0LVNLWRV DQG WKH 7HQ &RPPXQLWLHV DV WKH\ DUH FDOOHG  7KHUH LV GRFXPHQWDWLRQ
SHUWDLQLQJWRWKHDUULYDORIWKHFRPPXQLWLHVRI7DVED5D\D)UDQFLD6LUSL:LVFRQVLQ
6DQWD &ODUD DQG VR IRUWK LQ WKH VL[WLHV DQG PRUH UHFHQWO\ WKH DUULYDO RI $ZDV
7LQJQL 7KH7HQ&RPPXQLWLHVKDYHEHHQLQWKHDUHDRI$ZDV7LQJQLIRUTXLWHVRPH
WLPHEXWWKH\DUHTXLWHGLVWDQWIURPHDFKRWKHU

,WLVYHU\FRPPRQIRUWKHUHWREHRYHUODSVLQDOOWKHDUHDVLQFOXGHGLQWKHGLDJQRVWLF
VWXG\  7KHUH DUH RYHUODSV WKURXJKRXW WKH $WODQWLF &RDVW  7KH RYHUODSV DUH DUHDV
WKDW WKH LQKDELWDQWV RI WZR FRPPXQLWLHV WKDW FODLP WKH VDPH DUHD XVH MRLQWO\ LQ
VRPH ZD\  7KLV LV QRW QHFHVVDULO\ LQ D FRQIOLFWLYH VHQVH  7KHUH DUH QR WLWOH GHHGV
JUDQWHGRYHUWKHDUHDFODLPHGE\WKH$ZDV7LQJQL&RPPXQLW\7KHUHDUHWLWOHVRIWKH
7HQ &RPPXQLWLHV EXW WKLV LV D VPDOO SHUFHQWDJH DQG WKHUH DUH QR RYHUODSV ZLWK
ZKDWWKHVHFRPPXQLWLHVDOUHDG\KDYHWLWOHWR$FWXDOO\WKRVHODQGVDUHQRW\HWWLWOHG
EXW WKHUH LV D SURMHFW WR WLWOH WKHP  5HIHUHQFH LV PDGH WR SURMHFWLRQ E\ HDFK
FRPPXQLW\ ZKLFK ZRXOG EH WKH EDVLV IRU D VXEVHTXHQW SURFHVV ZKLFK KDV QRW \HW
WDNHQSODFH

7KHGDWDIRUWKH$ZDV7LQJQL&RPPXQLW\KDYHEHHQDQDO\]HGLQFRQQHFWLRQZLWKWKHLU
ODQG FODLP DQG LW KDV EHHQ IRXQG WKDW WKH H[WHQW RI WKH FODLP E\ $ZDV 7LQJQL LV
SUHFLVHO\ LQWHUPHGLDWH LQ WHUPV RI WKH UDQJH RI FODLPV E\ RWKHU PXOWLFRPPXQDO
EORFNV LQFOXGHG LQ WKH GLDJQRVWLF VWXG\  (DFK FRPPXQDO EORFN LQ WXUQ KDV VRPH
RYHUODSZLWKWKHQHLJKERULQJFRPPXQLW\

:KDW KDV EHHQ IRXQG WR IXQFWLRQ DV D ULJKWLQJ PHFKDQLVP IRU WKH PDQDJHPHQW RI
WKHVHRYHUODSVVLQFHWKH\DUHFRPPXQLWLHVWKDWFODLPXVHDQGSRVVHVVLRQRIWKHODQG
ZLWKRXWGHQ\LQJLWVXVHE\RWKHUFRPPXQLWLHVLVWKHOHJDOUHFRJQLWLRQRIWKDWVKDUHG
ODQGZKHWKHUMRLQLQJDQGFUHDWLQJDVLQJOHWHUULWRU\DPRQJWKHWZRFRPPXQLWLHVRU
WKURXJKDOHJDOLQVWUXPHQWZKLFKH[SOLFLWO\UHFRJQL]HVWKHDUHDDVRQHWKDWLVVKDUHG





7KHUHDUHH[DPSOHVRIWKLVW\SHRIVROXWLRQLQWKHVDPHDUHDRI$ZDV7LQJQLZLWKWKH
QHLJKERULQJ FRPPXQLWLHV RI )UDQFLD 6LUSL DQG 7DVED 5D\D  :KDW LV VRXJKW LV WR
LGHQWLI\WKHDUHDWKH\ZDQWWRPDQDJHMRLQWO\DQGLQWKLVZD\WRFDUU\RXWWKHOHJDO
SURFHVV SULRU WR DQ DJUHHPHQW DPRQJ WKH SDUWLHV  ,Q VRPH FDVHV WKHUH ZLOO DOZD\V
EH FRQIOLFW  7KH YDVW PDMRULW\ RI RYHUODSV VXJJHVW WKH SRVVLELOLW\ RI DQ DJUHHPHQW
EDVHG RQ H[LVWLQJ OHJDO IRUPV RU D QHZ OHJDO LQVWUXPHQW ZKLFK UHFRJQL]HV ZKDW LQ
DFWXDOSUDFWLFHLVMRLQWXVHDQGSRVVHVVLRQE\WZRFRPPXQLWLHV

1R UHTXHVWV PDGH E\ LQGLJHQRXV FRPPXQLWLHV IRU WKH WLWOH GHHGV WR WKH ODQG WR EH
LQGLYLGXDO KDYH EHHQ IRXQG &ODLPV DUH DOPRVW DOZD\V FROOHFWLYH DV D JURXS RI
PHPEHUV RI D FRPPXQLW\ FODLP FROOHFWLYH SRVVHVVLRQ DQG XVH ULJKWV  7KHUH LV QR
LQGLYLGXDO SRVVHVVLRQ QRU D FRQFHSW RI VXFK D W\SH RI ULJKW DV UHJDUGV WLWOH GHHGV
LQVWHDGZKDWLQGLJHQRXVFRPPXQLWLHVUHTXHVWLVDFROOHFWLYHWLWOHGHHG

N
([SHUWRSLQLRQE\5RTXHGH-HV~V5ROGiQ2UWHJDDWWRUQH\

7KHH[SHUWZLWQHVVZRUNHGDWWKH&RORPELDQ$JUDULDQ5HIRUP,QVWLWXWH ,1&25$ IRU
 \HDUV  $W ,1&25$ KH ZRUNHG IRU WZR \HDUV LQ SHDVDQWIDUPHU ODQG WLWOLQJ
SURJUDPVDQGIRULQWKHRIILFHLQFKDUJHRIOHJDOL]LQJODQGLQIDYRURI&RORPELDQ
LQGLJHQRXV JURXSV  +H ZRUNHG DV KHDG RI WKH 1DWLRQDO 'LUHFWRUDWH RI ,QGLJHQRXV
$IIDLUV LQ WKH 0LQLVWU\ RI WKH ,QWHULRU  +H KDV EHHQ DQ LQWHUQDWLRQDO FRQVXOWDQW RQ
LQGLJHQRXVOHJLVODWLRQLQVHYHUDO/DWLQ$PHULFDQFRXQWULHV

+HKDVFDUULHGRXWWZRFRQVXOWDQFLHVLQ1LFDUDJXD,QKHGLGDFRQVXOWDQF\IRU
0$5(1$DQGLQRQHIRU,15$7KHFRQVXOWDQF\IRU,15$WRRNSODFHZLWKLQWKH
IUDPHZRUN RI D SURJUDP IRU ODQG DGPLQLVWUDWLRQ LQ WKH $WODQWLF 5HJLRQ ZKLFK ZDV
FDUULHG RXW E\ WKDW DJHQF\ ZLWK VXSSRUW IURP WKH :RUOG %DQN  7KH FRQVXOWDQF\
VRXJKW WR GHWHUPLQH WKH IHDVLELOLW\ RI ODQG WLWOLQJ ZLWKLQ WKH %LRORJLFDO &RUULGRU
3URJUDPFRQGXFWHGE\0$5(1$XQGHUWKHDXVSLFHVRIWKH:RUOG%DQN

+H UHFHQWO\ SXEOLVKHG D ERRN XQGHU WKH WLWOH ³/HJDOLW\ DQG 5LJKWV RQ WKH $WODQWLF
&RDVW´ZKLFKLVDFULWLFDOUHYLHZRIWKH1LFDUDJXDQOHJDOV\VWHPDVUHJDUGVWKHLVVXH
RIWKHULJKWVRIHWKQLFPLQRULWLHVLQWKHFRXQWU\DQGLWDOVRUHIHUVWRWKHDWWHPSWWR
UHIRUPWKHOHJDOV\VWHPSHUWDLQLQJWRODQGLQ1LFDUDJXD
,Q 1LFDUDJXD WKHUH DUH WZR LQGLJHQRXV VHFWRUV RQH ORFDWHG LQ WKH 3DFLILF UHJLRQ
VWURQJO\ WLHG WR WKH PDUNHW HFRQRP\ DQG TXLWH LQWHJUDWHG WR SDWWHUQV RI QDWLRQDO
FXOWXUHDQGWKHRWKHUORFDWHGLQWKH$WODQWLFUHJLRQZKLFKKDVVWURQJIHDWXUHVRILWV
WUDGLWLRQDO FXOWXUH  7KH GHPDQGV RI LQGLJHQRXV JURXSV RQ WKH $WODQWLF &RDVW DUH
EDVHG RQ KLVWRULFDO UHDVRQV GXH WR PLOOHQDU\ RFFXSDWLRQ RI WKDW WHUULWRU\ E\ WKRVH
SHRSOHV VLQFH WKH\ ZHUH DOUHDG\ WKHUH DW WKH WLPH RI FRQTXHVW RU (XURSHDQ
RFFXSDWLRQ RI WKDW WHUULWRU\ E\ WKH %ULWLVK DQG WKH 6SDQLVK  $UFKDHRORJLFDO DQGRU
DQWKURSRORJLFDO VWXGLHV VKRZ WKDW WKHVH SHRSOHV KDG RFFXSLHG WKRVH WHUULWRULHV IRU
VHYHUDO FHQWXULHV EHIRUH GLVFRYHU\  7KLV PLOOHQDULDQ RFFXSDWLRQ LV H[SUHVVHG LQ
VXEVWDQWLYH DFWLRQV E\ WKH LQKDELWDQWV LQ WKDW WHUULWRU\ E\ DFWLYLWLHV IRU WKHLU
VXEVLVWHQFHVXFKDVKXQWLQJILVKLQJDQGJDWKHULQJ

1LFDUDJXD KDV VLJQHG FRPPLWPHQWV WR UHFRJQL]H LQGLJHQRXV ODQGV VXFK DV WKH
VLJQLQJ RI WKH +DUULVRQ$OWDPLUDQR 7UHDW\ WKHUH KDYH EHHQ VXEVHTXHQW
FRPPLWPHQWVWROHJDOO\UHFRJQL]HLQGLJHQRXVODQGVHVSHFLDOO\WKRVHDGRSWHGLQ
DVPRGLILFDWLRQVWRWKH&RQVWLWXWLRQDQGWKH³$XWRQRP\6WDWXWH´

7KHSROLF\IRUWUHDWPHQWRILQGLJHQRXVSHRSOHVLQDOOFRXQWULHVRI/DWLQ$PHULFDVLQFH
WKH GLVFRYHU\ ZDV WR VHHN DQ DFFHOHUDWHG LQWHJUDWLRQ RI WKHVH SHRSOHV LQWR WKH OLIH
SDWWHUQV RI WKH UHVW RI QDWLRQDO VRFLHW\  7KDW SROLF\ FRQWLQXHG IRU D ORQJ WLPH
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*UDGXDOO\WKHFRXQWULHVKDYHEHHQFKDQJLQJWKHLU&RQVWLWXWLRQDOQRUPVWRWKHSRLQW
WKDWQRZDQXPEHURIQDWLRQVKDYHQRUPVWKDWUHFRJQL]HWKHFXOWXUDOGLYHUVLW\RIWKH
UHVSHFWLYHQDWLRQDOVRFLHWLHVWKHH[LVWHQFHRILQGLJHQRXVSHRSOHVWKHULJKWRIWKHVH
SHRSOHV WR PDLQWDLQ WKHLU FXOWXUDO GLYHUVLW\ IRUHYHU DQG WKH ULJKW WR OHJDOL]H WKHLU
ODQGV1LFDUDJXDZDVRQHRIWKHILUVWFRXQWULHVLQ/DWLQ$PHULFDWRXQGHUWDNHVXFKD
SURFHVV RI UHFRJQLWLRQ  7KH H[LVWHQFH RI LQGLJHQRXV SHRSOHV DV FXOWXUDOO\
GLIIHUHQWLDWHG VRFLHWLHV YLVjYLV WKH UHVW RI VRFLHW\ ZLWK VSHFLILF ULJKWV WKDW UHIHU
SULPDULO\ WR FROOHFWLYH ODQG SRVVHVVLRQ KDV EHHQ DFFHSWHG DW D &RQVWLWXWLRQDO OHYHO
6LQFH WKH DGRSWLRQ RI WKH  &RQVWLWXWLRQ DQG WKH $XWRQRP\ /DZ ZKLFK
HVWDEOLVKHGWKDWLQGLJHQRXVSHRSOHVKDYHWKHULJKWWRUHFRJQLWLRQRIWKHLURZQHUVKLS
RIWKHODQGRIWKHLUSRVVHVVLRQRIWKHODQGVLQFHWKHQWKHLQGLJHQRXVSHRSOHVFDQEH
FRQVLGHUHG IXOO RZQHUV RI WKH ODQG DQG LI WKH\ KDYH QR ZULWWHQ WLWOHV WKH\ FDQ
GHPRQVWUDWHWKHLUSRVVHVVLRQWKURXJKGLIIHUHQWW\SHVRIHYLGHQFH$GRSWLRQRIWKHVH
QRUPV VKRXOG IRUFH WKH 6WDWH WR DEVWDLQ IURP DGRSWLQJ GHFLVLRQV UHJDUGLQJ WKH
WHUULWRULHVRFFXSLHGE\WKHLQGLJHQRXV

7KH$XWRQRP\6WDWXWHDOVRVWDWHVWKDWRZQHUVKLSRILQGLJHQRXVODQGVE\LQGLJHQRXV
FRPPXQLWLHV LV QRQDWWDFKDEOH LPSUHVFULSWLEOH DQG LQDOLHQDEOH  ,Q DFWXDO SUDFWLFH
WKHUHDUHVRPHSUREOHPVEHFDXVHWKH$JUDULDQ5HIRUP/DZZKLFKDXWKRUL]HGJLYLQJ
ODQG WR LQGLJHQRXV SHRSOHV ZDV DGRSWHG RQH \HDU EHIRUH WKH &RQVWLWXWLRQ DQG WKH
$XWRQRP\/DZ$QGWKDW$JUDULDQ5HIRUP/DZGLGQRWUHFRJQL]HDVSHFLDOQDWXUHRI
LQGLJHQRXV SURSHUW\ EXW UDWKHU DQ RZQHUVKLS DFFRUGLQJ WR WKHWHUPVRI1LFDUDJXD¶V
&LYLO &RGH LQ RWKHU ZRUGV WKDW LW LV DQ DWWDFKDEOH SUHVFULSWLEOH DQG DOLHQDEOH
SURSHUW\ ORFDWHG ZLWKLQ WUDGH DQG JUDQWHG ZLWK WKH VDPH FKDUDFWHULVWLFV DV ODQG
JLYHQWRSHDVDQWIDUPHUVDIWHUVWXGLHVZKLFKDUHVLPLODUWRWKRVHFDUULHGRXWEHIRUH
JLYLQJODQGVWRSHDVDQWIDUPHUV

,QGLJHQRXV SURSHUW\ LV SULYDWH SURSHUW\ ZKLFK EHORQJV FROOHFWLYHO\ WR DQ LQGLJHQRXV
SHRSOHFRPPXQLW\RUJURXS7UDQVDFWLRQVGLVSRVLQJRILWDUHUHVWULFWHGWDNLQJLQWR
DFFRXQW WKDW LW LV SURSHUW\ DVVLJQHG WR D JURXS ZKLFK LV D SHRSOH DQG ZLVKHV WR
SHUSHWXDWH LWVHOI DV D SHRSOH DQG GHPDQGV WKDW WKH SRSXODWLRQ DQG WHUULWRU\ EH
PDLQWDLQHG

7KH ODQGV RFFXSLHG E\ WKH LQGLJHQRXV SHRSOHV RIWKH$WODQWLF&RDVWKDYHEHHQVHHQ
DVQDWLRQDOODQGVJRYHUQPHQWODQGVODQGVZKLFKWKH6WDWHFDQIUHHO\GLVSRVHRIDQG
DV VXFK WKH\ DUH EHLQJ JLYHQ WR SHDVDQW IDUPHUV ZKR KDYH EHHQ VHWWOLQJ LQ WKRVH
UHJLRQV  7KH LQGLJHQRXV FRPPXQLWLHV KDYH DOVR EHHQJLYHQWLWOHGHHGVWRODQGEXW
WKHVHWLWOHVDUHRIWKHVDPHQDWXUHDVWKRVHWRODQGVJLYHQWRSHDVDQWIDUPHUV

&HUWDLQFKDQJHVKDYHWREHPDGHLQWKHFRXQWU\¶VOHJDOV\VWHP)LUVWWKHUHLVDQHHG
WRFODULI\RUGHYHORSVRPHH[LVWLQJ&RQVWLWXWLRQDOQRUPVWRGHYHORSWKHPLQWHUPVRI
WKHODZ$FOHDUSURFHGXUHPXVWEHHVWDEOLVKHGWRJXDUDQWHHWKHLQGLJHQRXVSHRSOHV¶
DFFHVVWRIXOORZQHUVKLSRIWKHLUODQGVWKURXJKDSURFHGXUHZKLFKWKH\FDQPDQDJH
DFFRUGLQJ WR WKHLU WUDGLWLRQ DQG FXOWXUH ZKLFK UHFRJQL]HV WKH LPSUHVFULSWLELOLW\ DQG
QRQDWWDFKDELOLW\ RI WKRVH ODQGV  7KHUH LV DOVR D QHHG WR IXUWKHU WKH GHILQLWLRQ RI
FHUWDLQDVSHFWVSHUWDLQLQJWRSURSHUW\DQGQDWXUDOUHVRXUFHPDQDJHPHQWVLQFHHYHQ
WKRXJK DFFRUGLQJ WR WKH &RQVWLWXWLRQ DQG LQ WKH $XWRQRP\ /DZ WKH\ EHORQJ WR WKH
LQGLJHQRXVSHRSOHVWKH\FRQWUDGLFWFHUWDLQQRUPVHVWDEOLVKHGE\WKH6WDWH6XFKLV
WKH FDVH IRU H[DPSOH RI FHUWDLQ WHUULWRULHV ZKLFK KDYH EHHQ GHILQHG DV ³SDUNV´
ZLWKLQ WKH $WODQWLF 5HJLRQ  7KHUH LV D QHHG WR FODULI\ ZKDW ULJKWV WKH LQGLJHQRXV
SHRSOHV DQG WKH 6WDWH KDYH RYHU WKRVH WHUULWRULHV  $ V\VWHP PXVW EH VHW XS IRU
DGPLQLVWUDWLRQRIWKHODQGVRQFHWKH\DUHJUDQWHGE\WKH6WDWH
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7KH RQJRLQJ SURFHVV RI FRQVXOWDWLRQ RQ WKH GUDIW ELOO IRU WLWOLQJ RI LQGLJHQRXV
FRPPXQDO SURSHUW\ LQ 1LFDUDJXD LV D VLJQLILFDQW VWHS IRUZDUG DV LW KDV FUHDWHG
RSSRUWXQLWLHVIRUSDUWLFLSDWLRQRIDQGFRQVXOWDWLRQZLWKWKHLQGLJHQRXVSHRSOHV

,QGLJHQRXV SHRSOHV OLYH RII WKH ODQG LQ RWKHU ZRUGV WKH SRVVLELOLW\ RI PDLQWDLQLQJ
VRFLDO XQLW\ RI FXOWXUDO SUHVHUYDWLRQ DQG UHSURGXFWLRQ DQG RI VXUYLYLQJ SK\VLFDOO\
DQGFXOWXUDOO\GHSHQGVRQWKHFROOHFWLYHFRPPXQLWDULDQH[LVWHQFHDQGPDLQWHQDQFH
RI WKH ODQG DV KDV EHHQ WKH FDVH VLQFH DQFLHQW WLPHV 7KH LQGLJHQRXV JURXSV
WKHPVHOYHVLQVRPHUHJLRQVDUHLQWHUHVWHGLQWKHXWLOL]DWLRQRIWKHLUUHVRXUFHVEXW
H[SHULHQFH KDV SURYHQ WKDW XVLQJ QDWXUDO UHQHZDEOH RU QRQUHQHZDEOH UHVRXUFHV
ZLWKRXWDGRSWLQJVSHFLDOPHDVXUHVWRHQVXUHVWDELOLW\RIWKHLQGLJHQRXVSHRSOHRQWKH
ODQG PHDVXUHV ZKLFK PXVW UHVSHFW WKHLU FXOWXUH DQG DYRLG HQYLURQPHQWDO GDPDJH
FDXVHVFDWDVWURSKLFGDPDJH

7KHUHLVQRFOHDUXQLIRUPLW\LQDOOFRXQWULHVRI/DWLQ$PHULFDRQZKHWKHUWKHUHFDQEH
SURSHUW\ULJKWVZLWKRXWDWLWOHGHHG&HUWDLQOHJLVODWLRQDVLVWKHFDVHIRUH[DPSOH
RI &RORPELD DFFHSW WKDW LQGLJHQRXV SHRSOHV DUH RZQHUV RI ODQG DQG WKDW WKH WLWOH
GHHGLVPHUHO\DUHFRJQLWLRQDIRUPRIHYLGHQFH7KLVSRVLWLRQFDQEHPDLQWDLQHGE\
LQGLJHQRXV SHRSOHV LQ DOO FRXQWULHV ZKLFK KDYH VLJQHG WKH FRQYHQWLRQV RI WKH
,QWHUQDWLRQDO /DERU 2UJDQL]DWLRQ  1LFDUDJXD FRQVWLWXWLRQDOO\ DFFHSWHG WKH SURSHUW\
ULJKWV RI LQGLJHQRXV SHRSOHV ZKHQ LW DGRSWHG WKH $XWRQRP\ 6WDWXWH EHFDXVH LW
GHFODUHGWKDWLQGLJHQRXVSHRSOHVKDYHULJKWVWRWKHODQGWKHULJKWRIKDYHWKHODQGV
ZKLFKWKH\KDYHWUDGLWLRQDOO\RFFXSLHG

7KH FRXQWULHV WKDW FDUULHGRXW &RQVWLWXWLRQDO UHIRUPV KDYH HIIHFWLYHO\ FRQWULEXWHG WR
SURYLGLQJ JUHDWHU VWDELOLW\ WR LQGLJHQRXV SHRSOHV DQG WR VXEVWDQWLDOO\ LPSURYH
UHODWLRQV EHWZHHQ WKRVH SRSXODWLRQ JURXSV DQG WKH UHVW RI WKHFRXQWU\¶VSRSXODWLRQ
DVZHOODVZLWKWKH6WDWH

+H KDV QRW VSHFLILFDOO\ VWXGLHG WKH VLWXDWLRQ RI WKH $ZDV 7LQJQL &RPPXQLW\  7KH
VWXGLHV KH FDUULHG RXW UHIHU WR DQ DQDO\VLV DQG UHYLHZ RI WKH OHJDO V\VWHP LQ
1LFDUDJXDDVLWSHUWDLQVWRWKHWHUULWRULDOULJKWVRILQGLJHQRXVSHRSOHV

7KHH[SHULHQFHLQ/DWLQ$PHULFDUHJDUGLQJWKHLVVXHRIFRPPXQDOSURSHUW\SURYLGHV
FOHDU LOOXVWUDWLRQ  $OO WKH SROLFLHV RI /DWLQ $PHULFDQ 6WDWHV IRU DOPRVW  \HDUV
ZHUH JHDUHG WRZDUG WKH HOLPLQDWLRQ RI IRUPV RIFROOHFWLYHSURSHUW\DQGDXWRQRPRXV
IRUPVRIJRYHUQPHQWRIWKHLQGLJHQRXVSHRSOHV7KLVFRQWULEXWHGWRWKHHOLPLQDWLRQ
RIPDQ\RIWKHLQGLJHQRXVSHRSOHVDVLWOHGQRWRQO\WRWKHLUFXOWXUDOGLVDSSHDUDQFH
EXW DOVR WR WKHLU SK\VLFDO GLVDSSHDUDQFH  ([SHULHQFH LQ WKH FRXUVH RI WKH ODVW 
\HDUVLQWKRVHFRPPXQLWLHVZKLFKKDYHPDQDJHGWRDWWDLQFROOHFWLYHSURSHUW\RIWKH
ODQGDQGKDYHUHFHLYHGVRPHVRUWRIVXSSRUWIURPWKH6WDWHWRGHYHORSDQHFRQRP\
ZLWKLQWKRVHVSDFHVSURYHVWKDWPDLQWDLQLQJWKHFRPPXQDOV\VWHPEHFRPHVDYHU\
SRZHUIXO IRUFH IRU WUDQVIRUPDWLRQ DQG GHYHORSPHQW IRU WKH EHQHILW RI WKHVH
FRPPXQLWLHVDQGRIWKHUHVSHFWLYHFRXQWULHV

,Q WKH FDVH RI 1LFDUDJXD LI D SURFHGXUH KDG EHHQ GHILQHG IRU GHPDUFDWLRQ RI WKH
WHUULWRULHV DQG WLWOLQJ RI LQGLJHQRXV ODQGVIROORZLQJ WKHDGRSWLRQRIWKH&RQVWLWXWLRQ
DQGWKH/DZRQ$XWRQRP\EHDULQJLQPLQGWKHQXPEHURIFRPPXQLWLHVWKDWH[LVWRQ
WKH$WODQWLF&RDVWDQGSURJUHVVRIWKRVHVDPHFRPPXQLWLHVLQVHOIGHILQLWLRQRIWKHLU
RZQ OLIH VSDFH WKH WLPH WDNHQ WR JUDQW OHJDO WLWOH WR WKRVH ODQGV FRXOG KDYH EHHQ
VKRUWHQHGFRQVLGHUDEO\WRRQHWZRRUWKUHH\HDUV

O
([SHUWRSLQLRQRI/RWWLH0DULH&XQQLQJKDPGH$JXLUUHDWWRUQH\






7KH H[SHUW ZLWQHVV LV D UHVLGHQW RI &LXGDG %LOZL LQ WKH 0XQLFLSDOLW\ RI 3XHUWR
&DEH]DV 1RUWKHUQ $WODQWLF $XWRQRPRXV 5HJLRQ  6KH LV DQ DWWRUQH\ DQG QRWDU\
SXEOLF  6KH KDV  \HDUV¶ H[SHULHQFH ZRUNLQJ ZLWK LQGLJHQRXV FRPPXQLWLHV RQ WKH
$WODQWLF&RDVWRI1LFDUDJXDDQGKDVSURYLGHGOHJDODGYLFHWRLQGLJHQRXVFRPPXQLWLHV
LQWKHYDULRXVWHUULWRULHVRIWKH5$$1ERWKLQWKH0XQLFLSDOLW\RI3XHUWR&DEH]DVDQG
LQWKDWRI:DVSDP6KHLVD0LVNLWR,QGLDQDQGKHUPRWKHUWRQJXHLV0LVNLWRZKLFK
JLYHVKHUVRPHSRVVLELOLW\RIXQGHUVWDQGLQJWKHSKHQRPHQDLQWKDWFRPPXQLW\

,QWKHIXQFWLRQLQJRIWKHMXGLFLDOV\VWHPLQKHUFRXQWU\LQGLJHQRXVFRPPXQLWLHVIDFH
SUREOHPVGXHWRODFNRIKDUPRQ\EHWZHHQVXEVWDQWLYHODZDQGFXVWRPDU\ODZDVZHOO
DVGHOD\RIMXVWLFH7KHH[FOXVLYHXVHRIWKH6SDQLVKODQJXDJHLQMXGLFLDOSURFHHGLQJV
SRVHV DQRWKHU GLIILFXOW\ WKHUH LV D ODZ RQ ODQJXDJHV DFFRUGLQJ WR ZKLFK WKH
ODQJXDJHV RI LQGLJHQRXV SHRSOHV DQG HWKQLF FRPPXQLWLHV DUH RIILFLDO LQ WKH
DXWRQRPRXV UHJLRQV EXW WKH MXGJHV GR QRW DSSRLQW WUDQVODWRUV QRU LQWHUSUHWHUV IRU
PHPEHUVRILQGLJHQRXVFRPPXQLWLHV

7KH &RQVWLWXWLRQ RI 1LFDUDJXD SURWHFWV SURSHUW\ ULJKWV RI LQGLJHQRXV FRPPXQLWLHV
$UWLFOHV   DQG  RI WKDW &RQVWLWXWLRQ UHFRJQL]H WKH ULJKW WR SURSHUW\ DQG DOVR
HVWDEOLVK GLUHFW JXDUDQWHHV IRU VXFK ULJKWV RI LQGLJHQRXV SHRSOHV ZLWK QR QHHG IRU
VXEVHTXHQWVSHFLILFDWLRQ

5HJDUGLQJ GRPHVWLF UHPHGLHV XQGHU 1LFDUDJXDQ OHJLVODWLRQ WKH RQO\ H[LVWLQJ RQH LV
WKH DPSDUR UHPHG\  $FFRUGLQJ WR/DZ1RWKH/DZRQ$PSDURWKHLQGLJHQRXV
FRPPXQLWLHVKDYHWRILOHWKLVUHPHG\EHIRUHWKH$SSHOODWH&RXUW7KLVODZVWDWHVWKDW
WKH DPSDUR UHPHG\ LV WR EH ILOHG EHIRUH WKH $SSHOODWH &RXUW ZKLFK ³KHDUV WKH ILUVW
SURFHHGLQJV XS WR WKH DFW RI VXVSHQVLRQ DQG WKH ODWWHU SDUW XS WR WKH GHILQLWLYH
MXGJPHQWZLOOEHKHDUGVXEVHTXHQWO\E\WKH6XSUHPH&RXUWRI-XVWLFH´

,QGLJHQRXVSHRSOHVKDYHUHVRUWHGYHU\OLWWOHWRWKHDPSDURUHPHG\EHFDXVHIRUPHUO\
WKH5$$1KDGQRDSSHOODWHFRXUWZKLFKZDVRQO\HVWDEOLVKHGLQ,QWKH
$SSHOODWH&RXUWRIWKH'HSDUWPHQWRI0DWDJDOSDZDVVHWXSIDUDZD\IURPWKH$ZDV
7LQJQL&RPPXQLW\DQGRWKHULQGLJHQRXVFRPPXQLWLHVDQGWKHUHIRUHWKHFRPPXQLWLHV
KDG WR WUDYHO EHFDXVH WKHUH ZDV QR RWKHU ZD\ WR %LOZL WKHQ WR WKH FDSLWDO RI
1LFDUDJXDDQGILQDOO\WR0DWDJDOSD,WWRRNWKHPWKUHHGD\VWRILOHWKHUHPHG\

7KH $ZDV 7LQJQL &RPPXQLW\ ILOHG DQ DPSDUR UHPHG\ RQ 6HSWHPEHU   DQG
MXVWLFH ZDV GHOD\HG LQ WKLV FDVH  7KH ODZ HVWDEOLVKHV D GD\ WHUP IRU WKH &RXUW
ZKHUHWKHUHPHG\ZDVILOHGWRGHFLGHZKHWKHULWDFFHSWVRUUHMHFWVLWDQGLWLVWKHQ
SDVVHGRQWRWKH6XSUHPH&RXUWRI-XVWLFHRI1LFDUDJXDZKLFKPXVWGHFLGHRQLWLQ
 GD\V 7KH UHPHG\ ILOHG E\ $ZDV 7LQJQL ZDV QRW GHFLGHG ZLWKLQ WKH  GD\V EXW
UDWKHUDOPRVWWZR\HDUVDIWHUZDUGRQ)HEUXDU\ZLWKRXWUHVSRQGLQJWRWKH
DSSOLFDQW¶VFODLPV

$ VHFRQG DPSDUR UHPHG\ ZDV VXEVHTXHQWO\ ILOHG EHFDXVH WKH ILUVW RQH ZDV QRW
UHMHFWHGRQWKHEDVLVRIODQGWLWOLQJEXWUDWKHUIRURWKHUUHDVRQVVXFKDVQRWKDYLQJ
FRQVXOWHG WKH 5HJLRQDO &RXQFLO RI WKH 5$$1  :LWK WKH UHTXHVW PDGHLQWKLVVHFRQG
UHPHG\ZKLFKZDVDFFHSWHGWKHFRQFHVVLRQWR62/&$56$ZDVVXVSHQGHG

7KH&RXUWDFFHSWHGWKHUHPHG\RIXQFRQVWLWXWLRQDOLW\EHFDXVHWKH&RXQFLOLQIXOOKDG
QRW JLYHQ LWV DSSURYDO  7KXV WKH 1LFDUDJXDQ &RXUW GHFODUHG WKDW WKH
XQFRQVWLWXWLRQDOLW\UHPHG\ZDVLQRUGHUDQGLWDQQXOOHGWKHFRQFHVVLRQ2QFH
WKH FRQFHVVLRQ ZDV GHFODUHG XQFRQVWLWXWLRQDO WKH 5HJLRQDO &RXQFLO PHW DQG UDWLILHG
WKHFRQFHVVLRQ
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$FFRUGLQJ WR WKH ODZ LQ 1LFDUDJXD FRPSOLDQFH ZLWK WKH GHFLVLRQV RI WKH 6XSUHPH
&RXUW RI 1LFDUDJXD LQ WKH FDVH RI DPSDUR UHPHGLHV PXVW EH ZLWKLQ  KRXUV
+RZHYHUFRPSOLDQFHZLWKWKHGHFLVLRQRIWKH6XSUHPH&RXUWRQWKHDIRUHPHQWLRQHG
UHPHG\GLGQRWRFFXUZLWKLQWKDWSHULRGEXWUDWKHULQDSSUR[LPDWHO\RQH\HDU

:KLOH FRPSOLDQFH ZLWK WKH RUGHU RI WKH 6XSUHPH &RXUW RI 1LFDUDJXD ZDV VWLOO
SHQGLQJ WKH ZLWQHVV KHDUG WKDW WKH FRPSDQ\ ZDV ILQHG IRU IHOOLQJ SUHFLRXV ZRRG
WUHHV DPRQJ RWKHU WKLQJV  ,W ZDV D  FRUGRED ILQH  6KH DOVR NQRZV WKDW
WKH*HQHUDO&RPSWUROOHU¶V2IILFHDSSURYHGWKDWILQHDQGWKDWWKH&RPSWUROOHU¶V2IILFH
SXQLVKHG WKH RIILFLDO DXWKRULW\ LQ FKDUJH RQFH DJDLQ  7KH &RPSWUROOHU¶V 2IILFH
GHWHUPLQHG WKDW WKH VDQFWLRQ VKRXOG EH DW OHDVW WZLFH WKH DPRXQW RI WKDW ILQH DQG
UHTXHVWHGWKDWWKH0LQLVWHUUHVSRQVLEOHSD\LWLQGLYLGXDOO\IRUQRWKDYLQJHQIRUFHGWKH
ODZ EXW WKH 0LQLVWHU QHYHU PDGH WKH SD\PHQW IXUWKHUPRUH WKLV 0LQLVWHU KDV
UHFHQWO\ KDG SUREOHPV ZLWK WKH &RPSWUROOHU¶V 2IILFH DJDLQ LQ FRQQHFWLRQ ZLWK WKH
IHOOLQJRISUHFLRXVZRRGWUHHVLQ1LFDUDJXD

,QKHURSLQLRQWKHUHLVQRRWKHUMXGLFLDOSURFHGXUHZKLFKKDVSURYHQWREHHIIHFWLYH
LQ 1LFDUDJXD IRU HQIRUFHPHQW RI &RQVWLWXWLRQDO QRUPV LQ FRQQHFWLRQ ZLWK LQGLJHQRXV
SHRSOHV7RLPSURYHWKHIXQFWLRQLQJRIWKHMXGLFLDOV\VWHPDVUHJDUGVWKHLQGLJHQRXV
FRPPXQLWLHV LW ZRXOG EH QHFHVVDU\ WR PRGLI\ /DZ 1R  RQ WKH DPSDUR UHPHG\
ZKLFK LQGLFDWHV WKH SURFHGXUHV IRU ILOLQJ WKLV UHPHG\ D SURFHGXUH ZKLFK PXVW EH
HVWDEOLVKHG LQ VXFK D ZD\ WKDW LW LV VLPSOH DJLOH DQG HIIHFWLYH IRU LQGLJHQRXV
FRPPXQLWLHVWRKDYHDFFHVVWRMXVWLFHWKH2UJDQLF/DZRIWKH-XGLFLDU\PXVWDOVREH
PRGLILHGIRULWWREHLQDFFRUGDQFHZLWKWKH&RQVWLWXWLRQDOIUDPHZRUNDQGWRHVWDEOLVK
WKDWMXGLFLDODXWKRULWLHVFDQDFWH[RIILFLRLQSHWLWLRQVILOHGE\LQGLJHQRXVFRPPXQLWLHV
UHJDUGLQJ WKHLU WHUULWRULDO ULJKW DQG WKH /DZ RQ 'HPDUFDWLRQ DQG 7LWOLQJ RI
7UDGLWLRQDO /DQGV RI WKH :DVSDP ,QGLJHQRXV &RPPXQLWLHV DQG :DVSDP PXVW EH
HQIRUFHG EH SXEOLVKHG DQG EH HIIHFWLYH IRU WKRVH FRPPXQLWLHV WR KDYH DFFHVV WR D
SURFHGXUHWRUHVROYHWKHLUFODLPVRQWHUULWRULDOULJKWV7KHELOOZDVVXSSRUWHGE\WKH
WZR5HJLRQDO$XWRQRPRXV&RXQFLOVDQGRIILFLDOO\VXEPLWWHGWRWKH1DWLRQDO$VVHPEO\
$UWLFOH  RI WKH 6WDWXWH RQ $XWRQRP\ RI WKH $XWRQRPRXV 5HJLRQV LV HVSHFLDOO\
LQWHUHVWLQJ DV LW HVWDEOLVKHV WKDW WKH DGPLQLVWUDWLRQ RI MXVWLFH PXVW EH VXEMHFW WR
VSHFLDO UHJXODWLRQV WDNLQJ LQWR DFFRXQW WKH FXOWXUDO VSHFLILFLWLHV RI WKH LQGLJHQRXV
FRPPXQLWLHVDQGHWKQLFFRPPXQLWLHV

2QWKHRWKHUKDQGWKHZLWQHVVDWWHVWVWRWKHDQFHVWUDOQDWXUHRISRVVHVVLRQE\$ZDV
7LQJQLVLQFHWKLVLVDQLQGLJHQRXVFRPPXQLW\ZLWKLWVRZQODQJXDJHLWVRZQFXOWXUH
DQG KLVWRULFDOO\ HVWDEOLVKHG SRVVHVVLRQ LQ LWV WHUULWRU\  6KH LV DZDUH WKDW WKH $ZDV
7LQJQL &RPPXQLW\ UHTXHVWHG WLWOLQJ RI LWV ODQG WKURXJK DGPLQLVWUDWLYH SURFHGXUHV
WKDW WKH\ H[KDXVWHG DOO VXFK SURFHGXUHV DQG QHYHUWKHOHVV WKH &RPPXQLW\ KDV
UHFHLYHGQRUHVSRQVHIURPWKHDGPLQLVWUDWLYHDXWKRULWLHV

$VDQDWWRUQH\VKHLVIDPLOLDUZLWKWKHFRQFHSWRIDGPLQLVWUDWLYHSURFUDVWLQDWLRQ,WLV
FRQVWLWXWHGLQDFFRUGDQFHZLWKWKHZLOORIWKHDXWKRULWLHV2QFHLWKDVRFFXUUHGDQG
ZKHQ WKH DGPLQLVWUDWLYH SDWK KDV EHHQ H[KDXVWHG WKH FRPPXQLWLHV KDYH QR RWKHU
RSWLRQ WKDQ WR UHVRUW WR WKH MXGLFLDU\ LQ RWKHU ZRUGV WKH RQO\ SURFHGXUH LV WKH
DPSDURUHPHG\LQOLJKWRIRPLVVLRQE\WKHDXWKRULWLHV7KHSHULRGWRILOHDQDPSDUR
UHPHG\ LV  GD\V DIWHU QRWLILFDWLRQ RI WKH DFW RU RPLVVLRQ E\ WKH DXWKRULWLHV
7KURXJK DQ DPSDUR UHPHG\ WKH $ZDV 7LQJQL &RPPXQLW\ UHTXHVWHG WLWOLQJ RI LWV
DQFHVWUDOODQGVYLDWKHMXGLFLDU\7KHZLWQHVVNQRZVRIDFWLRQVFDUULHGRXWE\$ZDV
7LQJQLEHIRUHWKH&RXUWVWRSURPRWHLWVULJKWV

5HJDUGLQJWKHUHTXHVWWKDWWKHORJJLQJFRQFHVVLRQEHVXVSHQGHGWKHDPSDURUHPHG\
ILOHG E\ WKH $ZDV 7LQJQL &RPPXQLW\ ZDV UHMHFWHG GXH WR WKH 6WDWH¶V FRQVWDQW





GLVUHVSHFW IRU UHFRJQLWLRQ RI LQGLJHQRXV ULJKWV RI WKH FRPPXQLWLHV  )URP D
SURFHGXUDO VWDQGSRLQW WKH FRXUWV GLG QRW GLVFXVV WKH UHDVRQ ZK\ WKH UHPHG\ ZDV
UHMHFWHG

)RUWKHLQGLJHQRXVFRPPXQLWLHVWKHUHLVQRRWKHUSURFHGXUHWKURXJKZKLFKWKH\FDQ
DVVHUWWKHLUDQFHVWUDOULJKWVZKLFKDUHUHFRJQL]HGLQWKH&RQVWLWXWLRQ

$UWLFOH  RI WKH $XWRQRP\ 6WDWXWH RI WKH $XWRQRPRXV 5HJLRQV VWDWHV WKDW WKH
DGPLQLVWUDWLRQ RI MXVWLFH PXVW EH VXEMHFW WR VSHFLDO UHJXODWLRQV EXW LW LV D JHQHUDO
ODZ IRU ZKLFK UHJXODWLRQV KDYH QRW EHHQ GHYHORSHG  7KHUH LV QR SURFHGXUH WKDW
DOORZV WKH MXGLFLDO DXWKRULWLHV WR WDNH LQWR DFFRXQW WKH VSHFLILFLWLHV WKH\ VKRXOG
FRQVLGHU

P
7HVWLPRQ\ RI 0DUFR $QWRQLR &HQWHQR &DIIDUHQD 'LUHFWRU RIWKH
2IILFHRI5XUDO7LWOLQJLQ1LFDUDJXD

7KH ZLWQHVV OLYHV LQ 0DQDJXD 1LFDUDJXD  +H KDVEHHQ D *RYHUQPHQW RIILFLDO VLQFH
 KDYLQJ KHOG KLJKOHYHO SRVLWLRQV DV DQ DGYLVRU DQG RQ LVVXHV SHUWDLQLQJ WR
SURSHUW\+HLVFXUUHQWO\WKH*HQHUDO'LUHFWRURIWKH2IILFHRI5XUDO7LWOLQJ

7R H[SODLQ WKH KLVWRU\ RI ODQG WLWOLQJ LQ 1LFDUDJXD RQH PXVW GLIIHUHQWLDWH WKUHH
SHULRGVRUVWDJHVLQWKHFRXUVHRIWKHWKFHQWXU\

7KH ILUVW PRPHQW ZDV WKDW RI LPSOHPHQWDWLRQ RI WKH 7UHDW\ EHWZHHQ WKH 8QLWHG
.LQJGRP DQG WKH 5HSXEOLF RI 1LFDUDJXD WKH +DUULVRQ$OWDPLUDQR WUHDW\ DV LW ZDV
FDOOHG $UWLFOH WKUHH RI WKLV WUHDW\ RUGHUHG WKDW WLWOH GHHGV WR D VSHFLILF DUHD EH
JUDQWHG WR WKH H[LVWLQJ LQGLJHQRXV FRPPXQLWLHV RI WKH 1LFDUDJXDQ 0LVNLWLD  (DFK
IRXUPHPEHUKRXVHKROGXQLWZDVWREHJUDQWHGWLWOHGHHGWRHLJKWPDQ]DQDVRIODQG
,I WKH KRXVHKROG KDG PRUH WKDQ WKDW QXPEHU RI PHPEHUV WKH\ VKRXOG UHFHLYH WLWOH
GHHGWRDQDGGLWLRQDOWZRPDQ]DQDVSHUSHUVRQ

7KH REMHFWLYH RI WKH WUHDW\ ZDV WR JUDQW WLWOH GHHGV WR DOO WKH HWKQLF JURXSV RU
LQGLJHQRXV FRPPXQLWLHV LQKDELWLQJ WKH $WODQWLF &RDVW RI 1LFDUDJXD DW WKDW WLPH
%HWZHHQDQGPRUHWKDQKHFWDUHVZHUHWLWOHGDQGWLWOHGHHGV
ZHUH LVVXHG ZKLFK DUH GXO\ UHJLVWHUHG LQ WKH 3XEOLF 5HDO(VWDWH 5HFRUG 2IILFH DW
%OXHILHOGV ZKLFK LV WKH RQO\ RQH RQ WKH $WODQWLF&RDVW,QDGGLWLRQWZRWLWOHVZHUH
JUDQWHG WR WKH 7LOED/XSLD FRPPXQLW\ WKH UHJLVWUDWLRQ QXPEHUVIRUZKLFKDUH
DQG$WWKDWWLPHWKH0D\DJQDRU6XPRHWKQLFJURXSVZHUHJUDQWHGWLWOHWRD
FRQVLGHUDEOHDPRXQWRIODQGURXJKO\KHFWDUHVWDNLQJLQWRDFFRXQWWKHUHVXOWV
RI WKH  SRSXODWLRQ FHQVXV ZKLFK HVWLPDWHG WKDW SRSXODWLRQ DW URXJKO\ 
LQGLYLGXDOVLQWKH$WODQWLF&RDVWUHJLRQRI1LFDUDJXD

7KHSURFHGXUHIROORZHGGXULQJLPSOHPHQWDWLRQRIWKH+DUULVRQ$OWDPLUDQR7UHDW\ZDV
DQ HOHPHQWDU\ RQH  7KH 7LWOLQJ &RPPLWWHH IRU WKH 0RVTXLWLD ZDV VHW XS DQG LW
YLVLWHG WKH SODFHV ZKHUH WLWOH GHHGV ZHUH WR EH JUDQWHG RU ZKHUH WKHUH ZHUH
FRPPXQLWLHV DQG WKH FRPPXQLWLHV VWDWHG WKHLU GHPDQGV  7KHVH GHPDQGV ³ZHUH
SXEOLVKHGVRWKDWLIDQ\RQHIHOWWKDWWKHUHZDVDQLQIULQJHPHQWWKH\FRXOGREMHFW´
,I WKHUH ZHUH QR REMHFWLRQV WKH ODQG ZDV PHDVXUHG DQG WLWOH GHHG VXEVHTXHQWO\
JUDQWHG EXW LI VRPHRQH REMHFWHG D IULHQGO\ VHWWOHPHQW ZDV VRXJKW E\ SURYLGLQJ
FRPSHQVDWLRQIRUWKHDUHDVZKHUHRWKHUVZHUHDIIHFWHGE\WKHWLWOLQJ

6XEVHTXHQWO\ GXULQJ WKH VL[WLHV DQG VHYHQWLHV WKHUH ZDV D VHFRQG PRPHQW GXULQJ
ZKLFK WKH 1LFDUDJXDQ $JUDULDQ ,QVWLWXWH ,$1  JUDQWHG WLWOH GHHGV IROORZLQJ DQ
DJUDULDQFULWHULRQIRUWKLVUHDVRQWKHFRPSUHKHQVLYHDSSURDFKWRWLWOLQJJDYHZD\WR





D SHULRG LQ ZKLFK WLWOH GHHGV WR DGGLWLRQDO ODQGV ZHUH JUDQWHG XQGHU WKH 
$JUDULDQ /DZ  $W WKDW WLPH WKH LQGLJHQRXV FRPPXQLWLHV UHFHLYHG WLWOH GHHGV WR
 KHFWDUHV  $ WRWDO RI  FRPPXQLWLHV UHFHLYHG WLWOH GHHGV  7KH 0D\DJQD RU
6XPRHWKQLFJURXSVUHFHLYHGWLWOHGHHGVWRWKRXVDQGKHFWDUHV'XULQJWKLVSHULRG
WKHUH ZDV D FRQIOLFW EHWZHHQ 1LFDUDJXD DQG +RQGXUDVDQG DV D FRQVHTXHQFH VRPH
FRPPXQLWLHV GHFLGHG WR UHWXUQ WR 1LFDUDJXD DQG WKH\ UHFHLYHG WLWOH GHHGV )UDQFLD
6LUSLDQG:LVFRQVLQZHUHDPRQJWKRVHFRPPXQLWLHV

7KHSHULRGRIWKH5HYROXWLRQGXULQJWKHHLJKWLHVLVDQRWKHUPRPHQW8QGHUDQHZ
DJUDULDQ UHIRUP ODZ EDVHG RQ WKH FULWHULRQ RI DGGLWLRQDO ODQGV DQG XQGHU WKH
LQVWLWXWLRQ FDOOHG 0,',15$  FRPPXQLWLHV UHFHLYHG WLWOH GHHGV EXW WKH H[DFW
QXPEHU RI KHFWDUHV ZDV QRW UHFRUGHG LQ WKH 5HDO(VWDWH 5HFRUG 2IILFH  $ VWXG\ RI
WKHLQVWLWXWLRQV¶UHFRUGVDQGWKRVHRIWKH5HDO(VWDWH5HFRUG2IILFHZDVRQO\DEOHWR
HVWDEOLVKWKDWWLWOHGHHGVKDGEHHQLVVXHGWRKHFWDUHV

'XULQJWKHSHULRGDYHU\FRPSOHWHGLDJQRVWLFVWXG\ZDVFDUULHGRXWRQODQG
WHQXUHLQWKHLQGLJHQRXVFRPPXQLWLHV7KLVGLDJQRVWLFVWXG\UHIOHFWHGWKHVLWXDWLRQ
DFFRUGLQJ WR WKH FRQVXOWDQWV¶ GLVFHUQPHQW RI WKH FRPPXQLWLHV PHQWLRQHG DW WKDW
WLPH7KHGLDJQRVWLFVWXG\GLGQRWUHIHUWRWKHFDVHRIWKH$ZDV7LQJQL&RPPXQLW\

$QHVSHFLDOO\LQWHUHVWLQJSRLQWRIODQGFODLPVRQWKH$WODQWLF&RDVWRI1LFDUDJXDKDV
WRGRZLWKWKHHVWDEOLVKPHQWRIEORFNV7KHVHEORFNVKDYHDYHU\SRVLWLYHDVSHFWDV
WKH\ VWUHQJWKHQ PDQDJHPHQW E\ WKH FRPPXQLWLHV  +RZHYHU WKHUH LV D SUREOHP
LQVRIDU DV UHFHQWO\ HVWDEOLVKHG FRPPXQLWLHV FDOOHG ³GDXJKWHU FRPPXQLWLHV´ KDYH
EHHQDGGHGWRWKH³PRWKHUFRPPXQLWLHV´ZKLFKUHFHLYHGWLWOHGHHGVIURPWKH7LWOLQJ
&RPPLWWHHIRUWKH0RVTXLWLD7KHIRUPHUKDYHVHSDUDWHGIURPWKHODWWHUDWWDLQLQJD
FHUWDLQ DXWRQRP\ DQG QRZ WKH\ LQWHQG WR FODLP WLWOH WR WKH ODQG E\ LQYRNLQJ
DQFHVWUDOULJKWV

1RIRUPDOUHTXHVWIRU ODQGWLWOLQJE\WKH$ZDV7LQJQL&RPPXQLW\KDVEHHQIRXQGLQ
WKH DUFKLYHV RI WKH LQVWLWXWLRQ ZKLFK WRGD\ EHDUV WKH QDPH RI 2IILFH RI 5XUDO 7LWOLQJ
IRUPHUO\,15$DQGEHIRUHWKDW0,',15$ +RZHYHUDWVRPHSRLQWGXULQJWKHFDVH
SURFHHGLQJV WKH ,QWHU$PHULFDQ &RPPLVVLRQ VXSSOLHG D SKRWRFRS\ RI D UHJLVWHU ³RI
YLVLWV RU LQFRPLQJ GRFXPHQWV´ ZKHUH D UHTXHVW E\ WZR UHSUHVHQWDWLYHV RI WKH
&RPPXQLW\ GHPDQGLQJ  WKRXVDQG KHFWDUHV RI ODQG WLWOLQJ ZDV UHFRUGHG
1HYHUWKHOHVVWKHZLWQHVVFRXOGQRWVSHFLI\WKH\HDULQZKLFKWKDWFODLPWRRNSODFH

7KH ZLWQHVV KDV NQRZOHGJH RI WKH VWXG\ SUHSDUHG E\ GRFWRU 7KHRGRUH 0DFGRQDOG
ZKLFK VHHNV WR VKRZ DQFHVWUDO RFFXSDWLRQ RI WKHLU ODQGV E\ WKH $ZDV 7LQJQL
&RPPXQLW\,QWKLVUHJDUGKHVWDWHVWKDWWKH2IILFHRI5XUDO7LWOLQJKDVDGGUHVVHG
WKHLVVXHRIWKH&RPPXQLW\³LQWKHXQGHUVWDQGLQJWKDWLWKDVDOUHDG\EHFRPHNQRZQ
DQG WKDW LW LV DQ LVVXH ZKLFK WKH\ PXVW GRFXPHQW >«@ LQVWLWXWLRQDOO\´ IRU ZKLFK
UHDVRQ WKH DIRUHPHQWLRQHG 2IILFH KLUHG D 1LFDUDJXDQ H[SHUW 5DPLUR *DUFLD DQ
DUFKDHRORJLVWHPSOR\HGDVDUHVHDUFKHUE\WKH1DWLRQDO0XVHXPRI1LFDUDJXDDQGDQ
DGYLVRUWRWKH1LFDUDJXDQ&XOWXUDO,QVWLWXWHWRHYDOXDWHWKDWVWXG\

7KH LQVWLWXWLRQDO FULWHULRQ RI WKH 2IILFH WKDW KH UHSUHVHQWV LV WKDW WKH $ZDV 7LQJQL
&RPPXQLW\GRHVQRWKDYHDQFHVWUDORFFXSDWLRQRIWKHODQGVWRZKLFKLWLVUHTXHVWLQJ
WLWOHGHHG

,Q IDFW WKH $ZDV 7LQJQL &RPPXQLW\ KDV FRQIOLFWV RI LQWHUHVW UHJDUGLQJ ODQG WLWOLQJ
ZLWKFRPPXQLWLHVZKLFKDOUHDG\GXO\UHFHLYHGWLWOHGHHGVIURPWKH7LWOLQJ&RPPLWWHH
IRU WKH 0RVTXLWLD EXW HVSHFLDOO\ ZLWK FRPPXQLWLHV RU JURXSV ZKLFK UHFHLYHG WLWOH
GHHGV GXULQJ WKH ,$1 SHULRG VSHFLILFDOO\ ZLWK WKH &RPPXQLWLHV RI )UDQFLD 6LUSL
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:LVFRQVLQ 6DQWD &ODUD $PLQURVLWD  $PLQURVLWD  DV ZHOO DV WKH (LJKWHHQ
&RPPXQLWLHV DQG WKH 7HQ &RPPXQLWLHV DV WKH\ DUH FDOOHG  7KLV KDV PDGH LW
LPSRVVLEOH WR LVVXH WLWOH GHHGV LQ DQ H[SHGLWLRXV PDQQHULQUHVSRQVHWRWKHSHWLWLRQ
RUFODLPE\WKH$ZDV7LQJQL&RPPXQLW\+RZHYHUWKHRIILFHKHDGHGE\WKHZLWQHVV
KDVQHYHUGHQLHGWKDW&RPPXQLW\WKHULJKWWRODQGWLWOLQJ

$V D FRQVHTXHQFH RI WKH GUDIW ELOO VXEPLWWHG E\ WKH ([HFXWLYH WR WKH /HJLVODWLYH
$VVHPEO\RI1LFDUDJXDLQ2FWREHUWKHUHKDYHEHHQDQXPEHURIFRQVXOWDWLRQV
ZLWKWKHFRPPXQLWLHVDQGWKHDXWKRULWLHVRIWKH$WODQWLF&RDVWDXWRQRPRXVUHJLRQDV
ZHOODVZLWK1LFDUDJXDQFLYLOVRFLHW\

'XULQJWKHSHULRGFRYHULQJWKHVL[WLHVDQGVHYHQWLHVWKH,$1LVVXHGWLWOHGHHGVWR
WKH LQGLJHQRXV FRPPXQLWLHV  $IWHU  GXULQJ WKH *RYHUQPHQW RI *HQHUDO
$QDVWDFLR 6RPR]D WLWOH GHHGV ZHUH LVVXHG IRU ZKLFK KH GRHV QRW KDYH SUHFLVH
ILJXUHV EXW DFFRUGLQJ WR WKH UHFRUGV RI WKH 5HJLRQDO 7LWOLQJ 2IILFH URXJKO\ 
KHFWDUHVZHUHJUDQWHG

7KHFODLPE\WKH$ZDV7LQJQL&RPPXQLW\LVFRQWUDGLFWRU\7KHLUUHTXHVWDFFRUGLQJ
WR WKH FRPSHWHQW DXWKRULW\ RQ JHRJUDSKLFDO UHIHUHQFLQJ DQG FDUWRJUDSK\ LQ
1LFDUDJXD ZKLFK LV WKH 1LFDUDJXDQ ,QVWLWXWH RI 7HUULWRULDO 6WXGLHV ,1(7(5 FRYHUHG
URXJKO\KHFWDUHV

1RLQGLJHQRXVFRPPXQLWLHVKDYHUHFHLYHGWLWOHGHHGVGXULQJWKHODVW\HDUVDQGLQ
WKH \HDU WKH ZLWQHVV KDV EHHQ DW WKH UHVSHFWLYH LQVWLWXWLRQ WKHUH KDV EHHQ QR ODQG
WLWOLQJ LQ IDYRU RI LQGLJHQRXV FRPPXQLWLHV EDVLFDOO\ EHFDXVH WKH OHJDO IUDPHZRUN LV
LQFLSLHQW 7KHUHIRUH ³LW ZRXOG EH HQWLUHO\ LQDGPLVVLEOH IRU WKH LQVWLWXWLRQ >«@ WR
RIILFLRXVO\ JUDQW >LQGLJHQRXV WLWOH GHHGV@ IROORZLQJ FULWHULD ZKLFK SHUKDSV ZRXOG QRW
EHLQDFFRUGDQFHZLWKWKHVSLULW>WREH@UHIOHFWHGLQWKHODZ´

7KHZLWQHVVFDQQRWVSHFLI\WKHQXPEHURILQGLJHQRXVSHRSOHWKHUHDUHLQ1LFDUDJXD
EXWWKDWLQIRUPDWLRQLVLQWKHGRFXPHQWVRIWKHFHQVXVDOWKRXJKDQLQYHQWRU\
E\ WKH 2IILFH RI 5XUDO WLWOLQJ LQ  OLVWHG  FRPPXQLWLHV   RI WKHVH UHFHLYHG
WLWOH GHHGV IURP WKH 7LWOLQJ &RPPLWWHH IRU WKH 0RVTXLWLD  DGGLWLRQDO FRPPXQLWLHV
ZHUH LGHQWLILHG LQ D VWXG\ E\ WKH 8QLYHUVLW\ RI $XVWLQ 7H[DV XQGHU FRQWUDFW 
FRPPXQLWLHVUHFHLYHGWLWOHGHHGVGXULQJWKH,$1SHULRGDQGGXULQJWKHHLJKWLHV
XQGHUWKHLQVWLWXWLRQFDOOHG0,',15$7KHUHIRUHDFFRUGLQJWRWKLVEDVLFFDOFXODWLRQ
FRPPXQLWLHVKDYHUHFHLYHGWLWOHGHHGV

5HJDUGLQJ WKH FODLP E\ WKH $ZDV 7LQJQL &RPPXQLW\ WKH 2IILFH RI 5XUDO 7LWOLQJ
XQGHUWRRNWKHWDVNRIGRFXPHQWLQJWKHLUFDVHDVLWZDVFRQWUDGLFWRU\LQWHUPVRIWKH
DUHDFODLPHGVLQFH$ZDV7LQJQLKDVERXQGDU\SUREOHPV,QWKLVVHQVHDGRFXPHQW
VXEPLWWHG E\ WKH ,QWHU$PHULFDQ &RPPLVVLRQ WR WKH &RXUW LQFOXGHV D PDS ZLWK WKH
ORFDWLRQ RI DQ DUHD RI URXJKO\ ILIW\VRPH WKRXVDQG KHFWDUHV  7KH ,QVWLWXWH RI
7HUULWRULDO 6WXGLHV GLJLWDOL]HG DQG JHRJUDSKLFDOO\ UHIHUHQFHG WKDW LQIRUPDWLRQ DQG LW
JDYHDFRPSOHWHO\FRQWUDGLFWRU\DUHD

7KH IDFW WKDW WKHUH LV WKLV OHJDO DFWLRQ DQG WKDW LW KDV QRW \HW EHHQ GHFLGHG LV DQ
DGGLWLRQDO HOHPHQW ZKLFK GRHV QRW DOORZ WLWOLQJ LQ IDYRU RI $ZDV 7LQJQL LQ DQ
XQRIILFLDO PDQQHU DQG IROORZLQJ FULWHULD ZKLFK PLJKW FRQWUDGLFW WKH VSLULW RI D ODZ
ZKLFKKDVQRW\HWEHHQDGRSWHG

7KHUHKDVEHHQFULWLFLVPRIWKHUHSRUWSUHSDUHGE\7KHRGRUH0DFGRQDOGZKLFKUHIHUV
WR WKH PHWKRGRORJLFDO DVSHFWV RI WKH VWXG\ DV LW IDYRUHG RUDO VRXUFHV DQG GLG QRW
FRPSDUH WKHP WR DUFKDHRORJLFDO VRXUFHV QRU ZHUH HWKQRJUDSKLF WHFKQLTXHV
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2EWDLQ RQ LWV RZQ PRWLRQ DQ\ HYLGHQFH LW FRQVLGHUV KHOSIXO  ,Q SDUWLFXODU LW
PD\ KHDU DV D ZLWQHVV H[SHUW ZLWQHVV RU LQ DQ\ RWKHU FDSDFLW\ DQ\ SHUVRQ ZKRVH
HYLGHQFHVWDWHPHQWRURSLQLRQLWGHHPVWREHUHOHYDQW


5HTXHVW WKH SDUWLHV WR SURYLGH DQ\ HYLGHQFH ZLWKLQ WKHLU UHDFK RU DQ\
H[SODQDWLRQRUVWDWHPHQWWKDWLQLWVRSLQLRQPD\EHXVHIXO


5HTXHVW DQ\ HQWLW\ RIILFH RUJDQ RU DXWKRULW\ RI LWV FKRLFH WR REWDLQ
LQIRUPDWLRQ H[SUHVV DQ RSLQLRQ RU GHOLYHU D UHSRUW RU SURQRXQFHPHQW RQ DQ\ JLYHQ
SRLQW7KHGRFXPHQWVPD\QRWEHSXEOLVKHGZLWKRXWWKHDXWKRUL]DWLRQRIWKH&RXUW
>«@

$UWLFOHRIWKH5XOHVRI3URFHGXUHHPSRZHUVWKH&RXUWWR





,WLVLPSRUWDQWWRSRLQWRXWWKDWWKHSULQFLSOHRISUHVHQFHRIERWKSDUWLHVWRDQ
DFWLRQUXOHVPDWWHUVSHUWDLQLQJWRHYLGHQFH7KLVSULQFLSOHLVRQHRIWKHIRXQGDWLRQV
IRUDUWLFOHRIWKH5XOHVRI3URFHGXUHDVUHJDUGVWKHWLPHDWZKLFKHYLGHQFHPXVW
EHVXEPLWWHGIRUWKHUHWREHHTXDOLW\DPRQJWKHSDUWLHV


*LYHQWKDWWKHSXUSRVHRIHYLGHQFHLVWRGHPRQVWUDWHWKHYHUDFLW\RIWKHIDFWV
DOOHJHGLWLVH[WUHPHO\LPSRUWDQWWRHVWDEOLVKWKHFULWHULDDSSOLHGE\DQLQWHUQDWLRQDO
KXPDQULJKWVFRXUWLQHYDOXDWLQJLWHPVRIHYLGHQFH


7KH &RXUW KDV GLVFUHWLRQDO DXWKRULW\ WR HYDOXDWH WHVWLPRQ\ RU VWDWHPHQWV
PDGH ERWK LQ ZULWLQJ DQG E\ RWKHU PHDQV  )RU WKLV LW FDQ DGHTXDWHO\ HYDOXDWH
HYLGHQFHIROORZLQJWKHUXOHRI³FRPSHWHQWDQDO\VLV´ZKLFKDOORZVWKHMXGJHVWRDUULYH





,WHPV RI HYLGHQFH WHQGHUHG E\ WKH SDUWLHV VKDOO EH DGPLVVLEOH RQO\ LI SUHYLRXV
QRWLILFDWLRQ WKHUHRI LV FRQWDLQHG LQ WKH DSSOLFDWLRQ DQG LQ WKH UHSO\ WKHUHWR DQG ZKHQ
DSSURSULDWH LQ WKH GRFXPHQW VHWWLQJ RXW WKH SUHOLPLQDU\ REMHFWLRQV DQG LQ WKH DQVZHU
WKHUHWR 6KRXOG DQ\ RI WKH SDUWLHV DOOHJH IRUFH PDMHXUH VHULRXV LPSHGLPHQW RU WKH
HPHUJHQFH RI VXSHUYHQLQJ HYHQWV DV JURXQGV IRU SURGXFLQJ DQ LWHP RI HYLGHQFH WKH
&RXUW PD\ LQ WKDWSDUWLFXODULQVWDQFHDGPLWVXFKHYLGHQFHDWDWLPHRWKHUWKDQWKRVH
LQGLFDWHGDERYHSURYLGHGWKDWWKHRSSRVLQJSDUWLHVDUHJXDUDQWHHGWKHULJKWRIGHIHQVH

FRPELQHG ZLWK HOHPHQWV RI KLVWRULFDO GHPRJUDSK\ QRU ZHUH OLQJXLVWLF VWXGLHV
FRQGXFWHG WR FRUURERUDWH WKDW WKLV LV D FRPSDFW FRPPXQLW\ EHORQJLQJ WR D FOHDUO\
GHILQHG HWKQLF JURXS  )XUWKHUPRUH WKLV VWXG\ ZDV LQFRQFOXVLYH UHJDUGLQJ WKH
DQFHVWUDOQDWXUHRIRFFXSDWLRQRIWKHDUHDFODLPHG

7KHUHDUH&RQVWLWXWLRQDOQRUPVSHUWDLQLQJWRODQGWLWOLQJDQGUHFRJQLWLRQRIWKHULJKWV
RIWKHLQGLJHQRXVFRPPXQLWLHVEXWWKH2IILFHRI5XUDO7LWOLQJLVQRWWKHDJHQF\ZKLFK
VKRXOG UHFRJQL]H WKHP DV LWV UROH LV PHUHO\ WR PDNH WKHP RSHUDWLYH  $V D WLWOLQJ
LQVWLWXWLRQLWKDVGHOHJDWLRQVLQDUHDVZKHUHWKHUHLVLQGLJHQRXVSUHVHQFHZKLFKDUH
WKHUHSUHFLVHO\WRGHWHFWDQGUHFHLYHWLWOLQJUHTXHVWVEXWDFFRUGLQJWRWKH6WDWXWHRQ
$XWRQRP\ RI WKH $WODQWLF &RDVW WKH ORFDO DXWKRULWLHV KDYH WKH UHVSRQVLELOLW\ RI
SURYLGLQJ DVVLVWDQFH WR WKH SRSXODWLRQ JURXSV DQG FRQWULEXWLQJ WR DSSURSULDWH
SURFHVVLQJRIWKHLUFODLPV

9,
(9$/8$7,212)7+((9,'(1&(


$UWLFOH  RI WKH 5XOHV RI 3URFHGXUH LQGLFDWHV WKH DSSURSULDWH SURFHGXUDO
PRPHQWWRVXEPLWLWHPVRIHYLGHQFHDQGWKHLUDGPLVVLELOLW\DVIROORZV




FIU,YFKHU%URQVWHLQ&DVH-XGJPHQWRI)HEUXDU\&6HULHV1RSDUD³7KH/DVW
7HPSWDWLRQRI&KULVW´ 2OPHGR%XVWRVHWDO -XGJPHQWRI)HEUXDU\&6HULHV1RSDUD
DQG%DHQD5LFDUGRHWDO-XGJPHQWRI)HEUXDU\&6HULHV1RSDUD


FIU,YFKHU%URQVWHLQFDVHVXSUDQRWHSDUD%DHQD5LFDUGRHWDOFDVHVXSUDQRWHSDUD
DQG&RQVWLWXWLRQDO&RXUWFDVH'HFLVLRQRI-DQXDU\&6HULHV1RSDUD





DW D FRQFOXVLRQ RQ WKH YHUDFLW\ RI WKH IDFWV DOOHJHG WDNLQJ LQWR DFFRXQW WKH REMHFW
DQGSXUSRVHRIWKH$PHULFDQ&RQYHQWLRQ


6RDVWRREWDLQWKHJUHDWHVWSRVVLEOHQXPEHURILWHPVRIHYLGHQFHWKLV&RXUW
KDVEHHQYHU\IOH[LEOHLQDGPLWWLQJDQGHYDOXDWLQJWKHPIROORZLQJWKHUXOHVRIORJLF
DQGEDVHGRQH[SHULHQFH$FULWHULRQZKLFKKDVDOUHDG\EHHQPHQWLRQHGDQGDSSOLHG
SUHYLRXVO\ E\ WKH &RXUW LV QRQIRUPDOLVP LQ HYDOXDWLRQ RI HYLGHQFH 7KH SURFHGXUH
HVWDEOLVKHG IRU FRQWHQWLRXV FDVHV EHIRUH WKH ,QWHU$PHULFDQ &RXUW KDV LWV RZQ
FKDUDFWHULVWLFV WKDW GLIIHUHQWLDWH LW IURP WKDW ZKLFK LV DSSOLFDEOH LQ GRPHVWLF OHJDO
SURFHVVHVDVWKHIRUPHULVQRWVXEMHFWWRWKHIRUPDOLWLHVRIWKHODWWHU


)RUWKLVUHDVRQ³FRPSHWHQWDQDO\VLV´DQGWKHQRQUHTXLUHPHQWRIIRUPDOLWLHV
LQ DGPLVVLRQ DQG HYDOXDWLRQ RI HYLGHQFH DUH IXQGDPHQWDO FULWHULD IRU LWV HYDOXDWLRQ
DVHYLGHQFHLVDVVHVVHGUDWLRQDOO\DQGDVDZKROH


7KH&RXUWZLOOQRZDVVHVVWKHYDOXHRIWKHLWHPVRIHYLGHQFHWHQGHUHGE\WKH
SDUWLHVLQWKHLQVWDQWFDVH






5HJDUGLQJWKHGRFXPHQWDU\HYLGHQFHWHQGHUHGE\WKH&RPPLVVLRQDQGE\WKH
6WDWH ZKLFK ZDV QHLWKHU GLVSXWHG QRU FKDOOHQJHG QRU ZHUH TXHVWLRQV UDLVHG RQ LWV
DXWKHQWLFLW\ WKLV &RXUW DWWDFKHV OHJDO YDOXH WR WKDW HYLGHQFH DQG DGPLWV LW LQWR
HYLGHQFHLQWKHLQVWDQWFDVH


7KH GRFXPHQWV ³$ZDV 7LQJQL $Q (WKQRJUDSKLF 6WXG\ RI WKH &RPPXQLW\ DQG
LWV 7HUULWRU\´ SUHSDUHG E\ 7KHRGRUH 0DFGRQDOG LQ )HEUXDU\  ³(WKQRJUDSKLF
H[SHUW RSLQLRQ RQ WKH GRFXPHQW SUHSDUHG E\ 'U 7KHRGRUH 0DFGRQDOG´ ZULWWHQ E\
5DPLUR *DUFtD 9iVTXH] DQG VHYHUDO PDSV RI WKH WHUULWRU\ RFFXSLHG E\ WKH $ZDV
7LQJQL &RPPXQLW\ ZHUH FKDOOHQJHG DV UHJDUGV WKHLU FRQWHQW 7KH &RXUW WDNHV LQWR
DFFRXQWWKHYDULRXVSRVLWLRQVRIWKHSDUWLHVUHJDUGLQJVDLGGRFXPHQWVQHYHUWKHOHVV
WKH&RXUWEHOLHYHVLWXVHIXOWRDGPLWWKHPLQWRHYLGHQFHLQWKHSUHVHQWFDVH


5HJDUGLQJ WKH QHZVSDSHU FOLSSLQJV WHQGHUHG E\ WKH &RPPLVVLRQ WKH &RXUW
EHOLHYHVWKDWHYHQWKRXJKWKH\DUHQRWSURSHUO\GRFXPHQWDU\HYLGHQFHWKH\FDQEH
DSSUDLVHG LQVRIDU DV WKH\ UHIOHFW SXEOLFO\ RU ZHOONQRZQ IDFWV VWDWHPHQWV E\ KLJK
OHYHO 6WDWH DJHQWV RU FRUURERUDWH ZKDW LV HVWDEOLVKHG LQ RWKHU GRFXPHQWV RU
WHVWLPRQ\UHFHLYHGGXULQJWKHSURFHHGLQJV


7KH GRFXPHQWV WHQGHUHG E\ 0DUFR $QWRQLR &HQWHQR &DIIDUHQD RQ 1RYHPEHU
  DW WKH SXEOLF KHDULQJ ZHUH DVVHVVHG E\ WKH &RXUW DQG LQ LWV 2UGHU RI
1RYHPEHU  WKLV&RXUWDGPLWWHGLQWRHYLGHQFHSXUVXDQWWRDUWLFOHRILWV
5XOHV RI 3URFHGXUH WZR RI WKH HLJKW GRFXPHQWV KH VXEPLWWHG VXSUD SDUDV  
DQG 


7KH GRFXPHQW ³*HQHUDO GLDJQRVWLF VWXG\ RI ODQG WHQXUH LQ WKH LQGLJHQRXV
FRPPXQLWLHVRIWKH$WODQWLF&RDVW´SUHSDUHGE\WKH&HQWUDO$PHULFDQDQG&DULEEHDQ
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$OPRVW DOO WKH H[SHUW ZLWQHVVHV SUHVHQWHG E\ >W@KH &RPPLVVLRQ UHFRJQL]HG WKDW WKH\
KDG QR GLUHFW NQRZOHGJH RI WKH FODLP WR DQFHVWUDO ODQGV PDGH E\ WKH $ZDV 7LQJQL
,QGLJHQRXV&RPPXQLW\LQRWKHUZRUGVWKH\UHFRJQL]HGWKDWWKHLUSURIHVVLRQDORSLQLRQV
ZHUHEDVHGRQVWXGLHVFDUULHGRXWE\RWKHUSHUVRQV
7KHIHZH[SHUWVSUHVHQWHGE\>W@KH&RPPLVVLRQZKRPLJKWKDYHVRPHGLUHFWNQRZOHGJH
RI WKH FODLP WR DQFHVWUDO ULJKWV PDGH E\ $ZDV 7LQJQL UHFRJQL]HG WKH SUHOLPLQDU\ DQG
WKHUHIRUHLQFRQFOXVLYHQDWXUHRIWKHLUHVVD\V$VWKRVHVWXGLHVDUHQRWFRQFOXVLYHWKH\
VKRXOGQRWEHDGPLWWHGDVVFLHQWLILFHYLGHQFHWRVXEVWDQWLDWHDQDFFXVDWLRQRIQRQWLWOLQJ
RIDQFHVWUDOODQGV


FIU &DVH RI WKH ³6WUHHW &KLOGUHQ´ 9LOODJUiQ 0RUDOHV HW DO  5HSDUDWLRQV DUW  $PHULFDQ
&RQYHQWLRQ RQ +XPDQ 5LJKWV  -XGJPHQW RI 0D\   & 6HULHV  1R  SDU  DQG %ODNH FDVH
5HSDUDWLRQV DUW$PHULFDQ&RQYHQWLRQRQ+XPDQ5LJKWV -XGJPHQWRI-DQXDU\&6HULHV
1RSDUD



FIU %DHQD 5LFDUGR HW DO FDVH VXSUD QRWH  SDUD  'XUDQG DQG 8JDUWH FDVH -XGJPHQW RI
$XJXVW   6HULHV & 1R  SDUD  DQG 1HLUD $OHJUtD HW DO FDVH  -XGJPHQW RI -DQXDU\ 
&6HULHV1RSDUD







5HVHDUFK&RXQFLOZDVWHQGHUHGE\WKH6WDWHRQ'HFHPEHUDVUHTXHVWHGE\
WKH 1RYHPEHU   &RXUW 2UGHU  VXSUD SDUDV   DQG     6LQFH WKDW
GRFXPHQWZDVUHTXHVWHGE\WKH&RXUWEDVHGRQDUWLFOHRILWV5XOHVRI3URFHGXUH
LW LV DGPLWWHG LQWR HYLGHQFH LQ WKH LQVWDQW FDVH SXUVXDQW WR WKH SURYLVLRQ LQ
VXESDUDJUDSKRQHRIWKDWVDPHQRUP


7KH&RXUWILQGVWKHWKUHHGRFXPHQWVWHQGHUHGE\WKH&RPPLVVLRQRQ-DQXDU\
  VXSUD SDUDV  DQG    WR EH XVHIXO HVSHFLDOO\ VLQFH WKH\ ZHUH QRW
GLVSXWHG QRU FKDOOHQJHG QRU ZHUH WKHLU DXWKHQWLFLW\ RU YHUDFLW\ TXHVWLRQHG
7KHUHIRUHWKH\DUHDGPLWWHGLQWRHYLGHQFHLQWKHLQVWDQWFDVH


7KH ERG\ RI HYLGHQFH RI D FDVH LV LQGLYLVLEOH DQG LV IRUPHG E\ WKH HYLGHQFH
WHQGHUHG WKURXJKRXW DOO VWDJHV RI WKH SURFHHGLQJV  )RU WKLV UHDVRQ WKH
GRFXPHQWDU\ HYLGHQFH WHQGHUHG E\ WKH 6WDWH DQG E\ WKH &RPPLVVLRQ GXULQJ WKH
SUHOLPLQDU\REMHFWLRQVVWDJHLVDGPLWWHGLQWRHYLGHQFHLQWKHSUHVHQWFDVH


7KH 6WDWH GLG QRW VXEPLW WKH GRFXPHQWV UHTXHVWHGE\ WKH &RXUW RQ -XO\ 
 DV HYLGHQFH WR IDFLOLWDWH DGMXGLFDWLRQ RI WKH FDVH VXSUD SDUD    ,Q WKLV
UHJDUG WKH &RXUW PDNHV WKH REVHUYDWLRQ WKDW WKH SDUWLHV PXVW VXEPLW WR WKH &RXUW
WKH HYLGHQFH UHTXHVWHG E\ WKH &RXUW ZKHWKHU GRFXPHQWV WHVWLPRQ\ H[SHUW
RSLQLRQVRURWKHUW\SHVRIHYLGHQFH7KH&RPPLVVLRQDQGWKH6WDWHPXVWVXSSO\DOO
UHTXLUHG HYLGHQWLDU\ LWHPV H[ RIILFLR DV HYLGHQFH WR IDFLOLWDWH DGMXGLFDWLRQ RI WKH
FDVH RU XSRQ D UHTXHVW E\ D SDUW\ IRU WKH &RXUW WR KDYH DV PDQ\ HOHPHQWV RI
MXGJPHQWDVSRVVLEOHWRGHWHUPLQHWKHIDFWVDQGDVDEDVLVIRULWVGHFLVLRQV,QWKLV
UHJDUG LW PXVW EH WDNHQ LQWR DFFRXQW WKDW LQ SURFHHGLQJV RQ YLRODWLRQV RI KXPDQ
ULJKWVLWPD\EHWKHFDVHWKDWWKHDSSOLFDQWGRHVQRWKDYHWKHSRVVLELOLW\RIWHQGHULQJ
HYLGHQFHZKLFKFDQRQO\EHREWDLQHGZLWKWKHFRRSHUDWLRQRIWKH6WDWH





 5HJDUGLQJ WKH H[SHUW RSLQLRQV DQG WHVWLPRQLDO HYLGHQFH KHDUG ZKLFK ZDV
QHLWKHUFKDOOHQJHGQRUGLVSXWHGWKH&RXUWDGPLWVLWLQWRHYLGHQFHRQO\LQVRIDUDVLWLV
LQDFFRUGDQFHZLWKWKHREMHFWRIWKHUHVSHFWLYHH[DPLQDWLRQ

 ,QWKHEULHIVXEPLWWLQJLWVILQDODUJXPHQWVWKH6WDWHH[SUHVVHGWKDW






FIU &HVWL +XUWDGR FDVH 5HSDUDWLRQV DUW  $PHULFDQ &RQYHQWLRQ RQ +XPDQ 5LJKWV
-XGJPHQW RI 0D\    & 6HULHV 1R  SDUD  ³6WUHHW &KLOGUHQ´ FDVH 9LOODJUiQ 0RUDOHV HW DO
FDVH 5HSDUDWLRQVVXSUDQRWHSDU³:KLWHYDQ´FDVH 3DQLDJXD0RUDOHVHWDOFDVH 5HSDUDWLRQV
DUW$PHULFDQ&RQYHQWLRQRQ+XPDQ5LJKWV -XGJPHQWRI0D\&6HULHV1RSDU



FIU RIILFLDO OHWWHU '6'*506&URQR RI 2FWREHU   E\ 5RVDULR 0H]D 6RWR
'HSXW\*HQHUDO'LUHFWRURIWKH1DWLRQDO,QVWLWXWHRI6WDWLVWLFVDQGWKH&HQVXV ,1(& WR)HUQDQGR5REOHWR
/DQJ6HFUHWDU\RIWKH3UHVLGHQF\GRFXPHQW³$QQH[$5HVHDUFK8QLYHUVH´WHVWLPRQ\RI&KDUO\:HEVWHU
0FOHDQ &RUQHOLR EHIRUH WKH ,QWHU$PHULFDQ &RXUW RQ 1RYHPEHU   ³*HQHUDO GLDJQRVWLF VWXG\ RQ
ODQG WHQXUH LQ WKH LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF &RDVW  *HQHUDO IUDPHZRUN´ SUHSDUHG E\ WKH
&HQWUDO$PHULFDQDQG&DULEEHDQ5HVHDUFK&RXQFLODPSDURUHPHG\ILOHGRQ6HSWHPEHUEHIRUH
WKH $SSHOODWH &RXUW RI 0DWDJDOSD E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DV VSHFLDO DJHQW IRU -DLPH &DVWLOOR
)HOLSH0DUFLDO6DORPyQ6HEDVWLiQDQG6LULDFR&DVWLOOR)HQOH\6\QGLFDQG'HSXW\6\QGLFUHVSHFWLYHO\RI
WKH 0D\DJQD $ZDV 7LQJQL &RPPXQLW\ DJDLQVW 0LOWRQ &DOGHUD &DUGHQDO 0LQLVWHU RI 0$5(1$ 5REHUWR
$UDTXLVWDLQ 'LUHFWRU RI WKH1DWLRQDO)RUHVWU\6HUYLFHRI0$5(1$DQG$OHMDQGUR /iLQH]'LUHFWRURIWKH
1DWLRQDO )RUHVW $GPLQLVWUDWLRQ RI 0$5(1$ DQG WKH -DQXDU\  GRFXPHQW ³7HUULWRULDO 5LJKWV RI WKH
$ZDV7LQJQL,QGLJHQRXV&RPPXQLW\´SUHSDUHGE\WKH8QLYHUVLW\RI,RZDDVSDUWRILWV³3URMHFWLQ6XSSRUW
RIWKH$ZDV7LQJQL&RPPXQLW\´



FIU /DZ 1R  ³6WDWXWH RQ WKH $XWRQRP\ RI WKH 5HJLRQV RI WKH 1RUWKHUQ $WODQWLF &RDVW RI
1LFDUDJXD´SXEOLVKHGLQWKHRIILFLDOQHZVSDSHU/D*DFHWD1RRQ2FWREHU



FIU -DQXDU\  GRFXPHQW ³7HUULWRULDO 5LJKWV RI WKH $ZDV 7LQJQL ,QGLJHQRXV &RPPXQLW\´
SUHSDUHG E\ WKH 8QLYHUVLW\ RI ,RZD DV SDUW RI LWV ³3URMHFW LQ 6XSSRUW RI WKH $ZDV 7LQJQL &RPPXQLW\´
DPSDUR UHPHG\ ILOHG RQ 6HSWHPEHU   EHIRUH WKH $SSHOODWH &RXUW RI 0DWDJDOSD E\ 0DUtD /XLVD
$FRVWD&DVWHOOyQDVVSHFLDODJHQWIRU-DLPH&DVWLOOR)HOLSH0DUFLDO6DORPyQ6HEDVWLiQDQG6LULDFR&DVWLOOR
)HQOH\6\QGLFDQG'HSXW\6\QGLFVUHVSHFWLYHO\RIWKH$ZDV7LQJQL0D\DJQD&RPPXQLW\DJDLQVW0LOWRQ
&DOGHUD &DUGHQDO 0LQLVWHU RI 0$5(1$ 5REHUWR $UDTXLVWDLQ 'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\ 6HUYLFH RI
0$5(1$DQG$OHMDQGUR/iLQH]'LUHFWRURIWKH1DWLRQDO)RUHVWU\$GPLQLVWUDWLRQRI0$5(1$)HEUXDU\
 MXGJPHQW 1R  RI WKH &RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH &RXUW RI -XVWLFH RI 1LFDUDJXD RQ WKH
DPSDUR UHPHG\ ILOHG RQ 6HSWHPEHU   EHIRUH WKH $SSHOODWH &RXUW RI 0DWDJDOSD E\ 0DUtD /XLVD
$FRVWD&DVWHOOyQDVVSHFLDODJHQWIRU-DLPH&DVWLOOR)HOLSH0DUFLDO6DORPyQ6HEDVWLiQDQG6LULDFR&DVWLOOR
)HQOH\6\QGLFDQG'HSXW\6\QGLFVUHVSHFWLYHO\RIWKH$ZDV7LQJQL0D\DJQD&RPPXQLW\DJDLQVW0LOWRQ
&DOGHUD &DUGHQDO 0LQLVWHU RI 0$5(1$ 5REHUWR $UDTXLVWDLQ 'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\ 6HUYLFH RI



 5HJDUGLQJ WKH DERYH WKH &RXUW KDV GLVFUHWLRQDU\ DXWKRULW\ WR HYDOXDWH
VWDWHPHQWVDQGSURQRXQFHPHQWVVXEPLWWHGWRWKH&RXUW)RUWKLVSXUSRVHWKH&RXUW
ZLOO FRQGXFW DQ DSSURSULDWH DSSUDLVDO RI WKH HYLGHQFH IROORZLQJ WKH UXOHV RI
³FRPSHWHQWDQDO\VLV´
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 $IWHU H[DPLQLQJ WKH GRFXPHQWV WHVWLPRQ\ H[SHUW RSLQLRQV DQG WKH
VWDWHPHQWV E\ WKH 6WDWH DQG E\ WKH &RPPLVVLRQ LQ WKH FRXUVH RI WKH LQVWDQW
SURFHHGLQJVWKLV&RXUWILQGVWKDWWKHIROORZLQJIDFWVKDYHEHHQHVWDEOLVKHG

D
WKH $ZDV 7LQJQL &RPPXQLW\ LV DQ LQGLJHQRXV FRPPXQLW\ RI WKH 0D\DJQD RU
6XPR HWKQLF JURXS ORFDWHG LQ WKH 1RUWKHUQ $WODQWLF $XWRQRPRXV 5HJLRQ 5$$1  RI
WKH$WODQWLF&RDVWRI1LFDUDJXD

E
WKHDGPLQLVWUDWLYHRUJDQL]DWLRQRIWKH5$$1LVIRUPHGE\D5HJLRQDO&RXQFLO
D 5HJLRQDO &RRUGLQDWRU PXQLFLSDO DQG FRPPXQDO DXWKRULWLHV DQG RWKHU ERGLHV
FRUUHVSRQGLQJWRWKHDGPLQLVWUDWLYHVXEGLYLVLRQRIWKHPXQLFLSDOLWLHV

F
WKHRUJDQL]DWLRQRIWKH$ZDV7LQJQL&RPPXQLW\LQFOXGHVD%RDUGRI'LUHFWRUV
ZKRVHPHPEHUVDUHWKH7RZQ-XGJHWKH6\QGLFWKH'HSXW\6\QGLFDQGWKH3HUVRQ
5HVSRQVLEOH IRU WKH )RUHVW 7KHVH PHPEHUV DUH HOHFWHG LQ DQ DVVHPEO\ RI DOO DGXOW
PHPEHUVRIWKH&RPPXQLW\DQGWKH\DQVZHUGLUHFWO\WRWKDWDVVHPEO\





0$5(1$DQG$OHMDQGUR/iLQH]'LUHFWRURIWKH1DWLRQDO)RUHVWU\$GPLQLVWUDWLRQRI0$5(1$DQGGHFLVLRQ
1RRI2FWREHUE\WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI-XVWLFHRQWKHDPSDUR
UHPHG\ ILOHG E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DV OHJDO UHSUHVHQWDWLYH RI %HQHYLFWR 6DORPyQ 0FOHDQ
6LULDFR &DVWLOOR )HQOH\ 2UODQGR 6DORPyQ )HOLSH DQG -RWDP /ySH] (VSLQR]D DQ WKHLU RZQ EHKDOI DQG DV
6\QGLF&RRUGLQDWRU7RZQ-XGJHDQG3HUVRQ5HVSRQVLEOHIRUWKH)RUHVWUHVSHFWLYHO\RIWKH$ZDV7LQJQL
&RPPXQLW\DJDLQVW5REHUWR6WDGKDJHQ9RJO0LQLVWHURI0$5(1$5REHUWR$UDTXLVWDLQ*HQHUDO'LUHFWRU
RI WKH 1DWLRQDO )RUHVWU\ 6HUYLFH RI 0$5(1$ -RUJH %URRNV 6DOGDxD 'LUHFWRU RI WKH 6WDWH )RUHVWU\
$GPLQLVWUDWLRQ RI 0$5(1$ DQG  (IUDtQ 2VHMR HW DO PHPEHUV RI WKH %RDUG RI 'LUHFWRUV RI WKH 5HJLRQDO
&RXQFLORIWKH5$$1



FIU0DUFKEULHIUHTXHVWLQJ³RIILFLDOUHFRJQLWLRQDQGGHPDUFDWLRQRIDQFHVWUDOODQGV´RIWKH
0D\DJQD$ZDV7LQJQL&RPPXQLW\DGGUHVVHGWRWKH5HJLRQDO&RXQFLORIWKH5$$1MXGJPHQW1RRI
2FWREHU   E\ WKH &RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH &RXUW RI -XVWLFH RI 1LFDUDJXD RQ WKH
DPSDUR UHPHG\ ILOHG E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ UHSUHVHQWLQJ %HQHYLFWR 6DORPyQ 0FOHDQ 6LULDFR
&DVWLOOR )HQOH\ 2UODQGR 6DORPyQ )HOLSH DQG -RWDP /ySH] (VSLQR]D LQ WKHLU RZQ QDPH DQG DV 6\QGLF
&RRUGLQDWRU 7RZQ -XGJH DQG 3HUVRQ 5HVSRQVLEOH IRU WKH )RUHVW UHVSHFWLYHO\ LQ WKH $ZDV 7LQJQL
&RPPXQLW\DJDLQVW5REHUWR6WDGKDJHQ9RJO0LQLVWHURI0$5(1$5REHUWR$UDTXLVWDLQ*HQHUDO'LUHFWRU
RI WKH 1DWLRQDO )RUHVWU\ 6HUYLFH RI 0$5(1$ -RUJH %URRNV 6DOGDxD 'LUHFWRU RI WKH 6WDWH )RUHVWU\
$GPLQLVWUDWLRQ RI 0$5(1$ DQG  (IUDtQ 2VHMR HW DO PHPEHUV RI WKH %RDUG RI 'LUHFWRUV RI WKH 5HJLRQDO
&RXQFLORIWKH5$$1GRFXPHQW³$ZDV7LQJQL$Q(WKQRJUDSKLF6WXG\RIWKH&RPPXQLW\DQGLWV7HUULWRU\
 5HSRUW´ SUHSDUHG E\ WKH $ZDV 7LQJQL 7HUULWRULDO 'HPDUFDWLRQ 3URMHFW PDLQ UHVHDUFKHU 7KHRGRUH
0DFGRQDOG RIILFLDO OHWWHU '6'*506&URQR RI 2FWREHU   E\ 5RVDULR 0H]D 6RWR
'HSXW\*HQHUDO'LUHFWRURIWKH1DWLRQDO,QVWLWXWHRI6WDWLVWLFVDQGWKH&HQVXV ,1(& WR)HUQDQGR5REOHWR
/DQJ6HFUHWDU\RIWKH3UHVLGHQF\GRFXPHQW³$QQH[$5HVHDUFK8QLYHUVH´WHVWLPRQ\E\&KDUO\:HEVWHU
0FOHDQ &RUQHOLR EHIRUH WKH ,QWHU$PHULFDQ &RXUW RQ 1RYHPEHU   -DQXDU\  GRFXPHQW
³7HUULWRULDO5LJKWVRIWKH$ZDV7LQJQL,QGLJHQRXV&RPPXQLW\´SUHSDUHGE\WKH8QLYHUVLW\RI,RZDDVSDUW
RI LWV ³3URMHFW LQ 6XSSRUW RI WKH $ZDV 7LQJQL &RPPXQLW\´ DQG ³*HQHUDO &HQVXV RI WKH $ZDV 7LQJQL
&RPPXQLW\´IRUWKH\HDU



FIUWHVWLPRQ\RI&KDUO\:HEVWHU0FOHDQ&RUQHOLREHIRUHWKH,QWHU$PHULFDQ&RXUWRQ1RYHPEHU
  WHVWLPRQ\ RI -DLPH &DVWLOOR )HOLSH EHIRUH WKH ,QWHU$PHULFDQ &RXUW RQ 1RYHPEHU  
WHVWLPRQ\ RI 7KHRGRUH 0DFGRQDOG -U EHIRUH WKH ,QWHU$PHULFDQ &RXUW RQ 1RYHPEHU -DQXDU\
GRFXPHQW³7HUULWRULDO5LJKWVRIWKH$ZDV7LQJQL,QGLJHQRXV&RPPXQLW\´SUHSDUHGE\WKH8QLYHUVLW\
RI,RZDDVSDUWRILWV³3URMHFWLQ6XSSRUWRIWKH$ZDV7LQJQL&RPPXQLW\´DQGGRFXPHQW³$ZDV7LQJQL$Q
(WKQRJUDSKLF 6WXG\ RI WKH &RPPXQLW\ DQG LWV 7HUULWRU\  5HSRUW´ SUHSDUHG E\ WKH $ZDV 7LQJQL
7HUULWRULDO'HPDUFDWLRQ3URMHFWPDLQUHVHDUFKHU7KHRGRUH0DFGRQDOG



FIU ³*HQHUDO GLDJQRVWLF VWXG\ RQ ODQG WHQXUH LQ WKH LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF
&RDVW´ )LQDO 5HSRUW DQG *HQHUDO )UDPHZRUN 0DUFK  SUHSDUHG E\ WKH &HQWUDO $PHULFDQ DQG
&DULEEHDQ 5HVHDUFK &RXQFLO $XJXVW  PDSV DQG SURMHFWLRQ RQ ORFDWLRQ RI LQGLJHQRXV DUHD LQ WKH
1LFDUDJXDQ QDWLRQDO WHUULWRU\ RI WKH 5$$1 SUHSDUHG E\ WKH 2IILFH RI WKH 'LUHFWRU RI *HRGHVLFV DQG
&DUWRJUDSK\ RI WKH 1LFDUDJXDQ ,QVWLWXWH RI 7HUULWRULDO 6WXGLHV ,1(7(5   -XO\  GRFXPHQW ³/DQG
1DWXUDO5HVRXUFHVDQG,QGLJHQRXV5LJKWVRQWKH$WODQWLF&RDVWRI1LFDUDJXD-XULGLFDO5HIOHFWLRQVRQWKH
'HILQLWLRQ RI D 6WUDWHJ\ IRU ,QGLDQ 3DUWLFLSDWLRQ LQ 3DUWLFLSDWLRQ DQG 'HYHORSPHQW 3URMHFWV SUHSDUHG E\
7KH:RUOG%DQN7HFKQLFDO'HSDUWPHQW/DWLQ$PHULFD WKH&DULEEHDQ2FWREHUEULHIE\$UQROGR
$OHPiQ/DFD\R3UHVLGHQWRIWKH5HSXEOLFRI1LFDUDJXDWR1RHO3HUHLUD0DMDQR6HFUHWDU\RIWKH1DWLRQDO
$VVHPEO\ 2FWREHU   ELOO ³2UJDQLF /DZ WR 5HJXODWH WKH &RPPXQDO 3URSHUW\ 6\VWHP RI WKH
,QGLJHQRXV &RPPXQLWLHV RI WKH $WODQWLF &RDVW DQG %26$:$6´ WHVWLPRQ\ RI *DOLR &ODXGLR (QULTXH
*XUGLiQ*XUGLiQEHIRUHWKH,QWHU$PHULFDQ&RXUWRQ1RYHPEHUWHVWLPRQ\RI&KDUOHV5LFH+DOH
EHIRUHWKH,QWHU$PHULFDQ&RXUWRQ1RYHPEHUWHVWLPRQ\RI0DUFR$QWRQLR&HQWHQR&DIIDUHQD
EHIRUH WKH ,QWHU$PHULFDQ &RXUW RQ 1RYHPEHU   6HSWHPEHU   EULHI E\ 5REHUWR :LOVRQ

G
WKH 0D\DJQD 6XPR  $ZDV 7LQJQL &RPPXQLW\ LV IRUPHG E\ PRUH WKDQ VL[
KXQGUHGSHUVRQV

H
WKH PHPEHUV RI WKH &RPPXQLW\ VXEVLVW RQ WKH EDVLV RI IDPLO\ IDUPLQJ DQG
FRPPXQDO DJULFXOWXUH IUXLW JDWKHULQJ DQG PHGLFLQDO SODQWV KXQWLQJ DQG ILVKLQJ
7KHVH DFWLYLWLHV DV ZHOO DV WKH XVH DQG HQMR\PHQW RI WKH ODQG WKH\ LQKDELW DUH
FDUULHGRXWZLWKLQDWHUULWRULDOVSDFHLQDFFRUGDQFHZLWKDWUDGLWLRQDOFROOHFWLYHIRUPRI
RUJDQL]DWLRQ

I
WKHUH DUH ³RYHUODSV´ RU VXSHUSRVLWLRQV RI FRPPXQDO ODQGV FODLPHG E\ WKH
LQGLJHQRXVFRPPXQLWLHVRIWKH$WODQWLF&RDVW6RPHFRPPXQLWLHVDOOHJHULJKWVRYHU
WKH VDPH ODQGV FODLPHG E\ WKH $ZDV 7LQJQL &RPPXQLW\  IXUWKHUPRUH WKH 6WDWH
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:DWVRQ DQG (PLOLR +DPPHU )UDQFLV 3UHVLGHQW DQG 6HFUHWDU\ UHVSHFWLYHO\ RI 7KH 7HQ ,QGLJHQRXV
&RPPXQLWLHV WR 9LUJLOLR *XUGLiQ 'LUHFWRU RI WKH 1LFDUDJXDQ $JUDULDQ 5HIRUP ,QVWLWXWH ,15$ 
6HSWHPEHU   FHUWLILFDWLRQ E\ 2WWR %RUVW &RQUUDGR OHJDO UHSUHVHQWDWLYH RI WKH 7DVED 5D\D
,QGLJHQRXV &RPPXQLW\ 0DUFK  EULHI UHTXHVWLQJ ³RIILFLDO UHFRJQLWLRQ DQG GHPDUFDWLRQ RI WKH
DQFHVWUDO ODQGV´ RI WKH 0D\DJQD $ZDV 7LQJQL &RPPXQLW\ WR WKH 5HJLRQDO &RXQFLO RI WKH 5$$1 DQG
6HSWHPEHUEULHIE\5RGROIR6SHDU6PLWK*HQHUDO&RRUGLQDWRURIWKH,QGLJHQRXV&RPPXQLW\RI
.DUDWiDGGUHVVHGWR9LUJLOLR*XUGLiQ0LQLVWHURI,15$



FIU ³*HQHUDO GLDJQRVWLF VWXG\ RQ ODQG WHQXUH LQ WKH LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF
&RDVW´ )LQDO 5HSRUW DQG *HQHUDO )UDPHZRUN 0DUFK  SUHSDUHG E\ WKH &HQWUDO $PHULFDQ DQG
&DULEEHDQ 5HVHDUFK &RXQFLO WHVWLPRQ\ RQ SXEOLF LQVWUXPHQW QXPEHU RQH RI SURWRFRO QXPEHU WZHQW\ RI
QRWDU\3XEOLF2VFDU6DUDYLD%DOWRGDQRZKLFKFRQWDLQVWKH³)RUHVW0DQDJHPHQWDQG8VH&RQWUDFW´VLJQHG
RQ 0DUFK   E\ &ODXGLR *XWLpUUH] +XHWH  UHSUHVHQWLQJ 0$5(1$ DQG +\RQJ  6HRFN %\XQ
UHSUHVHQWLQJWKH62/&$56$FRUSRUDWLRQ0LQLVWHULDORUGHU1R±RI0D\E\WKH0LQLVWHURI
0$5(1$ 'HFHPEHU  GRFXPHQW ³&HUUR :DNDPED\ %URDGOHDIHG )RUHVW 0DQDJHPHQW 3ODQ )LQDO
(GLWLRQ ´SUHSDUHGE\6ZLHWHQLD6$&RQVXOWRUHV IRU.80.<81*&2/7'DQGWHVWLPRQ\E\%URRNO\Q
5LYHUD%U\DQEHIRUHWKH,QWHU$PHULFDQ&RXUWRQ1RYHPEHU



FIU -XO\   EULHI E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DWWRUQH\ IRU WKH $ZDV 7LQJQL
&RPPXQLW\ WR 0LOWRQ &DOGHUD & 0LQLVWHU RI 0$5(1$ DPSDUR UHPHG\ ILOHG RQ 6HSWHPEHU  
EHIRUH WKH $SSHOODWH &RXUW RI 0DWDJDOSD E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DV VSHFLDO DJHQW IRU -DLPH
&DVWLOOR )HOLSH 0DUFLDO 6DORPyQ 6HEDVWLiQ DQG 6LULDFR &DVWLOOR )HQOH\ 6\QGLF DQG 'HSXW\ 6\QGLFV
UHVSHFWLYHO\ RI WKH $ZDV 7LQJQL 0D\DJQD &RPPXQLW\ DJDLQVW 0LOWRQ &DOGHUD &DUGHQDO 0LQLVWHU RI
0$5(1$5REHUWR$UDTXLVWDLQ'LUHFWRURIWKH1DWLRQDO)RUHVWU\6HUYLFHRI0$5(1$DQG$OHMDQGUR/iLQH]
'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\ $GPLQLVWUDWLRQ RI 0$5(1$ 0DUFK  EULHI UHTXHVWLQJ ³RIILFLDO
UHFRJQLWLRQ DQGGHPDUFDWLRQRI WKHDQFHVWUDOODQGV´ RIWKH0D\DJQD $ZDV7LQJQL&RPPXQLW\DGGUHVVHG
WR WKH 5HJLRQDO &RXQFLO RI WKH 5$$1 ³*HQHUDO GLDJQRVWLF VWXG\ RQ ODQG WHQXUH LQ WKH LQGLJHQRXV
FRPPXQLWLHV RI WKH $WODQWLF&RDVW *HQHUDO)UDPHZRUN´0DUFKSUHSDUHGE\WKH &HQWUDO$PHULFDQ
DQG &DULEEHDQ 5HVHDUFK &RXQFLO WHVWLPRQ\ RI -DLPH &DVWLOOR )HOLSH EHIRUH WKH ,QWHU$PHULFDQ &RXUW RQ
1RYHPEHU   WHVWLPRQ\ RI &KDUO\ :HEVWHU 0FOHDQ &RUQHOLR EHIRUH WKH ,QWHU$PHULFDQ &RXUW RQ
1RYHPEHU   VWDWHPHQW E\ 6\GQH\ $QWRQLR 3 RQ $XJXVW   DQG VWDWHPHQW E\ 5DPyQ
5D\R 0pQGH] RQ $XJXVW   VZRUQ VWDWHPHQWE\0LJXHO7D\ORU2UWH]RQ$XJXVW VZRUQ
VWDWHPHQWE\5DPyQ5D\R0pQGH]RQ$XJXVW



FIU FRPSUHKHQVLYH IRUHVW PDQDJHPHQW FRQWUDFW VLJQHG RQ 0DUFK   E\ -DLPH &DVWLOOR
)HOLSH6LULDFR&DVWLOOR &KDUO\:HEVWHU0FOHDQ&RUQHOLR0DUFLDO6DORPyQ*HQDUR0HQGR]DDQG$UQROGR
&ODUHQFH'HPHWULRUHSUHVHQWLQJWKH$ZDV7LQJQL&RPPXQLW\DQG)UDQFLVFR/HPXV/DQX]DUHSUHVHQWLQJ
0DGHUDV\'HULYDGRVGH1LFDUDJXD6$DQG³*HQHUDOGLDJQRVWLFVWXG\RQODQGWHQXUHLQWKHLQGLJHQRXV
FRPPXQLWLHVRIWKH$WODQWLF&RDVW*HQHUDOIUDPHZRUN´0DUFKSUHSDUHGE\WKH&HQWUDO$PHULFDQ
DQG&DULEEHDQ5HVHDUFK&RXQFLO



FIU ³*HQHUDO GLDJQRVWLF VWXG\ RQ ODQG WHQXUH LQ WKH LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF
&RDVW  *HQHUDO IUDPHZRUN´ 0DUFK  SUHSDUHG E\ WKH &HQWUDO $PHULFDQ DQG &DULEEHDQ 5HVHDUFK
&RXQFLO WHVWLPRQ\ RI *XLOOHUPR &DVWLOOHMD EHIRUH WKH ,QWHU$PHULFDQ &RXUW RQ 1RYHPEHU   DQG
-XO\   EULHI E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DWWRUQH\ IRU WKH $ZDV 7LQJQL &RPPXQLW\ WR 0LOWRQ
&DOGHUD&0LQLVWHURI0$5(1$


PDLQWDLQV WKDW SDUW RI WKH ODQGV FODLPHG E\ WKH $ZDV 7LQJQL &RPPXQLW\ EHORQJ WR
WKH6WDWH

J
WKH&RPPXQLW\KDVQRUHDOSURSHUW\WLWOHGHHGWRWKHODQGVLWFODLPV

K
RQ0DUFKDFRQWUDFWZDVVLJQHGE\WKH$ZDV7LQJQL&RPPXQLW\DQG
0DGHUDV \ 'HULYDGRV GH 1LFDUDJXD 6$ 0$'(16$  IRU WKH FRPSUHKHQVLYH
PDQDJHPHQWRIWKHIRUHVW
L
LQ 0D\  WKH &RPPXQLW\ 0$'(16$ DQG 0$5(1$ VLJQHG D ³)RUHVW
0DQDJHPHQW $JUHHPHQW´ E\ PHDQV RI ZKLFK WKH ODWWHU XQGHUWRRN WR IDFLOLWDWH WKH
³GHILQLWLRQ´RIFRPPXQDOODQGVDQGWRDYRLGXQGHUPLQLQJWKH&RPPXQLW\¶VWHUULWRULDO
FODLPV

&RQFHVVLRQWRWKH62/&$56$FRUSRUDWLRQIRUWKHXWLOL]DWLRQRIWLPEHU
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FIU -XQH   DGPLQLVWUDWLYH SURYLVLRQ 1R ± RI WKH %RDUG RI 'LUHFWRUV RI WKH 5HJLRQDO
&RXQFLO RI WKH 5$$1 WHVWLPRQ\ LQ SXEOLF LQVWUXPHQW QXPEHU RQH RI SURWRFRO QXPEHU WZHQW\ RI QRWDU\
SXEOLF 2VFDU 6DUDYLD %DOWRGDQR ZKLFK LQFOXGHV WKH ³)RUHVW 0DQDJHPHQW DQG 8VH &RQWUDFW´ VLJQHG RQ
0DUFK   E\ &ODXGLR *XWLpUUH] +XHWH  UHSUHVHQWLQJ 0$5(1$ DQG +\RQJ  6HRFN %\XQ
UHSUHVHQWLQJWKH62/&$56$FRUSRUDWLRQUHVROXWLRQ1RRIWKH5HJLRQDO&RXQFLORIWKH5$$1
RQ 2FWREHU   DQG WKH 'HFHPEHU  GRFXPHQW ³&HUUR :DPEDND\ %URDGOHDIHG )RUHVW
0DQDJHPHQW3ODQ )LQDO(GLWLRQ ´SUHSDUHGE\6ZLHWHQLD6$&RQVXOWRUHVIRU.80.<81*&2/7'



FIUWHVWLPRQ\RISXEOLFLQVWUXPHQWQXPEHURQHRISURWRFROQXPEHUWZHQW\RIQRWDU\SXEOLF2VFDU
6DUDYLD%DOWRGDQRZKLFKLQFOXGHVWKH³)RUHVW0DQDJHPHQWDQG8VH&RQWUDFW´VLJQHGRQ0DUFK
E\&ODXGLR*XWLpUUH]+XHWHUHSUHVHQWLQJ0$5(1$DQG+\RQJ6HRFN%\XQUHSUHVHQWLQJWKH62/&$56$
FRUSRUDWLRQ RIILFLDO OHWWHU 01569 RQ )HEUXDU\   E\ 5REHUWR 6WDGKDJHQ  9RJO
0LQLVWHURI0$5(1$WR0LFKDHO.DQJ*HQHUDO0DQDJHURI62/&$56$MXGJPHQW1RRI)HEUXDU\
 E\ WKH &RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH &RXUW RI -XVWLFH RI 1LFDUDJXD RQ WKH DPSDUR UHPHG\
ILOHGRQ0DUFKEHIRUHWKH$SSHOODWH&RXUWRI0DWDJDOSDE\$OIRQVR6PLWK:DUPDQDQG+XPEHUWR
7KRPSVRQ 6DQJ PHPEHUV RI WKH 5HJLRQDO &RXQFLO RI WKH 5$$1 DJDLQVW &ODXGLR *XWLpUUH] 0LQLVWHU RI
0$5(1$ DQG $OHMDQGUR /iLQH] 'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\ $GPLQLVWUDWLRQ RI 0$5(1$ DQG
0LQLVWHULDORUGHU1R±RI0D\E\WKH0LQLVWHURI0$5(1$


FIU0LQLVWHULDORUGHU1R±RI0D\E\WKH0LQLVWHURI0$5(1$



FIU 'HFLVLRQ 1R  RI )HEUXDU\   E\ WKH &RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH&RXUWRI
-XVWLFH RI 1LFDUDJXD RQ WKH DPSDUR UHPHG\ ILOHG RQ 0DUFK   EHIRUH WKH $SSHOODWH &RXUW RI
0DWDJDOSDE\$OIRQVR6PLWK:DUPDQDQG+XPEHUWR7KRPSVRQ6DQJPHPEHUVRIWKH5HJLRQDO&RXQFLORI
WKH5$$1DJDLQVW &ODXGLR*XWLpUUH]0LQLVWHU RI0$5(1$DQG$OHMDQGUR/iLQH]'LUHFWRURIWKH1DWLRQDO
)RUHVWU\ $GPLQLVWUDWLRQ RI 0$5(1$ RIILFLDO OHWWHU 01569 RI 0D\   E\ 5REHUWR
6WDGKDJHQ  9RJO 0LQLVWHU RI 0$5(1$ WR (IUDtQ 2VHMR 0RUDOHV 3UHVLGHQW RI WKH 5HJLRQDO &RXQFLO RI WKH
5$$1UHVROXWLRQ1R RI2FWREHUE\WKH5HJLRQDO&RXQFLORIWKH5$$1UHTXHVWIRU
H[HFXWLRQRIMXGJPHQW1RRI)HEUXDU\E\WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI
-XVWLFH RI 1LFDUDJXD ILOHG RQ -DQXDU\   DW WKH 6HFUHWDULDW RI WKH &RQVWLWXWLRQDO &RXUW RI WKH
6XSUHPH&RXUWRI-XVWLFHRI1LFDUDJXDE\+XPEHUWR7KRPSVRQ6DQJPHPEHURIWKH5HJLRQDO&RXQFLORI
WKH 5$$1 )HEUXDU\   RUGHU E\ WKH &RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH &RXUW RI -XVWLFH RI
1LFDUDJXD UHJDUGLQJ WKH UHTXHVW IRU H[HFXWLRQ RI MXGJPHQW 1R  RI )HEUXDU\   E\ WKH
&RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH &RXUW RI -XVWLFH RI 1LFDUDJXD ILOHG E\ +XPEHUWR 7KRPSVRQ 6DQJ
PHPEHU RI WKH 5HJLRQDO &RXQFLO RI WKH 5$$1 VWDWHPHQW E\ 0DULR *XHYDUD 6RPDUULED RQ 2FWREHU 
 DQG VWDWHPHQW E\ *XLOOHUPR (UQHVWR (VSLQR]D 'XDUWH 9LFHPD\RU DW WKDW WLPH $FLQJ 0D\RU RI
%LOZL3XHUWR&DEH]DV5$$1RQ2FWREHU



M
RQ -DQXDU\   WKH 1DWLRQDO )RUHVWU\ 6HUYLFH RI 0$5(1$ DSSURYHG WKH
IRUHVWPDQDJHPHQWSODQVXEPLWWHGE\62/&$56$WRXWLOL]HWLPEHU³LQWKHDUHDRIWKH
:DZD5LYHUDQG&HUUR:DNDPED\´,Q0DUFKWKDWSODQZDVVXEPLWWHGWRWKH
5HJLRQDO &RXQFLO RI WKH 5$$1  2Q $SULO   WKH 5HJLRQDO &RRUGLQDWRU RI WKH
5$$1 DQG WKH 62/&$56$FRUSRUDWLRQVLJQHGDQDJUHHPHQWDQGRQ-XQHRIWKDW
\HDUWKH%RDUGRI'LUHFWRUVRIWKH5HJLRQDO&RXQFLORIWKH5$$1LQUHVROXWLRQ1R
UHFRJQL]HGWKDWDJUHHPHQWDQGDXWKRUL]HGWKHEHJLQQLQJRIORJJLQJRSHUDWLRQVLQ
WKHDUHDRI:DNDPED\DVVHWIRUWKLQWKHIRUHVWPDQDJHPHQWSODQ

N
RQ0DUFKWKH6WDWHWKURXJK0$5(1$JUDQWHGD\HDUFRQFHVVLRQ
WRWKH62/&$56$FRUSRUDWLRQWRPDQDJHDQGXWLOL]HWKHIRUHVWLQDQDUHDRIURXJKO\
 KHFWDUHV ORFDWHG LQ WKH 5$$1 EHWZHHQWKHPXQLFLSDOLWLHVRI3XHUWR&DEH]DV
DQG:DVSDP

O
62/&$56$ ZDV VDQFWLRQHG E\ 0LQLVWHULDO 2UGHU 1R  DGRSWHG E\
0$5(1$ RQ 0D\   IRU KDYLQJ LOOHJDOO\ IHOOHG WUHHV ³RQ WKH VLWH RI WKH
.XNXOD\D FRPPXQLW\´ DQG IRU KDYLQJ FDUULHG RXW ZRUNV ZLWKRXW WKH HQYLURQPHQWDO
SHUPLW

P
RQ)HEUXDU\WKH&RQVWLWXWLRQDO3DQHORIWKH6XSUHPH&RXUWRI-XVWLFH
GHFODUHGWKHFRQFHVVLRQJUDQWHGWR62/&$56$WREHXQFRQVWLWXWLRQDOEHFDXVHLWKDG
QRW EHHQ DSSURYHG E\ WKH SOHQDU\ RI WKH 5HJLRQDO &RXQFLO RI WKH 5$$1 LQIUD SDUD
 T LLL   6XEVHTXHQWO\ WKH 0LQLVWHU RI 0$5(1$ UHTXHVWHG WKDW WKH 5HJLRQDO
&RXQFLORIWKH5$$1DSSURYHWKLVFRQFHVVLRQ







FIUUHVROXWLRQ1RRI2FWREHUE\WKH5HJLRQDO&RXQFLORIWKH5$$1




FIU -XO\   EULHI E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DWWRUQH\ IRU WKH $ZDV 7LQJQL
&RPPXQLW\DGGUHVVHGWR0LOWRQ&DOGHUD&0LQLVWHURI0$5(1$

FIU0DUFKEULHIUHTXHVWLQJ³RIILFLDOUHFRJQLWLRQDQGGHPDUFDWLRQRIWKHDQFHVWUDOODQGV´RI
WKH0D\DJQD$ZDV7LQJQL&RPPXQLW\DGGUHVVHGWRWKH5HJLRQDO&RXQFLORIWKH5$$1











Q
RQ2FWREHUWKH5HJLRQDO&RXQFLORIWKH5$$1GHFLGHGWRD ³>U@DWLI\
$GPLQLVWUDWLYH3URYLVLRQ1RRI-XQHVLJQHGE\WKH%RDUGRI'LUHFWRUV
RI WKH $XWRQRPRXV 5HJLRQDO &RXQFLO DQG WKH 5HJLRQDO &RRUGLQDWRU RI WKH >5$$1@´
ZKLFK DSSURYHG WKH ORJJLQJ FRQFHVVLRQ LQ IDYRU RI WKH 62/&$56$ FRUSRUDWLRQ E 
³>V@XVSHQG WKH H[LVWLQJ $JUHHPHQW EHWZHHQ WKH 5HJLRQDO *RYHUQPHQW DQG
>62/&$56$@  VLJQHG RQ $SULO  ´ DQG F  ³>U@DWLI\ >@ WKH &RQWUDFW IRU
0DQDJHPHQW DQG 8VH RI WKH )RUHVW VLJQHG E\ WKH 0LQLVWHU RI 0$5(1$ DQG >@
62/&$56$RQ0DUFK´

$GPLQLVWUDWLYHHIIRUWVPDGHE\WKH$ZDV7LQJQL&RPPXQLW\

x
RQ -XO\   0DUtD /XLVD $FRVWD&DVWHOOyQUHSUHVHQWLQJWKH&RPPXQLW\
VXEPLWWHGDOHWWHUWRWKH0LQLVWHURI0$5(1$ZLWKDUHTXHVWWKDWQRIXUWKHUVWHSVEH
WDNHQ WR JUDQW WKH FRQFHVVLRQ WR WKH 62/&$56$ FRUSRUDWLRQ ZLWKRXW DQ DJUHHPHQW
ZLWKWKH&RPPXQLW\7KHOHWWHUDOVRVWDWHGWKDW0$5(1$KDGWKHGXW\WR³IDFLOLWDWH
WKHGHILQLWLRQRIWKHFRPPXQDOODQGVDQG>@WRDYRLGGDPDJLQJ>@WKHWHUULWRULDO
FODLPV RI WKH &RPPXQLW\´ VLQFH LW ZDV WKXV VWLSXODWHG LQ WKH DJUHHPHQW VLJQHG E\
WKH&RPPXQLW\0$'(16$DQG0$5(1$LQ0D\ VXSUDSDUD L 

R
LQ 0DUFK  WKH &RPPXQLW\ VXEPLWWHG D EULHI WR WKH 5HJLRQDO &RXQFLO RI
WKH 5$$1 LQ ZKLFK LW UHTXHVWHG ³WKDW WKH 5HJLRQDO &RXQFLO LQLWLDWH D VWXG\ SURFHVV
OHDGLQJ WR DQ DSSURSULDWH WHUULWRULDO GHPDUFDWLRQ´ ZLWK SDUWLFLSDWLRQ E\ WKH $ZDV
7LQJQL&RPPXQLW\DQGRWKHULQWHUHVWHGFRPPXQLWLHV³VRDVWRHQVXUHWKHLUSURSHUW\
ULJKWV RQ WKHLU DQFHVWUDO FRPPXQDO ODQGV´ DQG WR ³SUHYHQW WKH JUDQWLQJ RI
FRQFHVVLRQV IRU H[SORLWDWLRQ RI QDWXUDO UHVRXUFHV ZLWKLQ WKH DUHD XQGHU GLVFXVVLRQ
ZLWKRXW SULRU FRQVHQW E\ WKH &RPPXQLW\´ )RU WKLV WKH\ SURSRVHG WKH IROORZLQJ D 
DQ HYDOXDWLRQ RI WKH HWKQRJUDSKLF VWXG\ VXEPLWWHG E\ WKH &RPPXQLW\ DQG LI
QHFHVVDU\ D VXSSOHPHQWDU\ VWXG\ E  D SURFHVV RI QHJRWLDWLRQ EHWZHHQ WKH $ZDV
7LQJQL &RPPXQLW\ DQG WKH QHLJKERULQJ FRPPXQLWLHV UHJDUGLQJ WKH ERUGHUV RI WKHLU
FRPPXQDOODQGVF LGHQWLILFDWLRQRI6WDWHODQGVLQWKHDUHDDQGG ³GHOLPLWDWLRQRI
WKH FRPPXQDO ODQGV RI $ZDV 7LQJQL´ 7KH &RPPXQLW\ VWDWHG WKDW WKH UHTXHVW ZDV
VXEPLWWHG ³GXH WR ODFN RI DGPLQLVWUDWLYH UHPHGLHV DYDLODEOH ZLWKLQ WKH 1LFDUDJXDQ
OHJDO V\VWHP WKURXJK ZKLFK LQGLJHQRXV FRPPXQLWLHV FDQ HQVXUH SURSHUW\ ULJKWV WR
WKHLUFRPPXQDOODQGV´

/HJDOVWHSVDQGDFWLRQV

S
)LUVWDPSDURUHPHG\ILOHGE\WKH$ZDV7LQJQL&RPPXQLW\DQGLWVOHDGHUV

SL 
RQ6HSWHPEHU0DUtD/XLVD$FRVWD&DVWHOOyQDFWLQJDVVSHFLDO
DJHQWIRU-DLPH&DVWLOOR)HOLSH0DUFLDO6DORPyQ6HEDVWLiQDQG6LULDFR&DVWLOOR
)HQOH\UHSUHVHQWDWLYHVRIWKH&RPPXQLW\ILOHGDQDPSDURUHPHG\EHIRUHWKH
$SSHOODWH &RXUW RI 0DWDJDOSD DJDLQVW 0LOWRQ &DOGHUD &DUGHQDO 0LQLVWHU RI
0$5(1$ 5REHUWR $UDTXLVWDLQ 'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\ 6HUYLFH RI
0$5(1$ DQG $OHMDQGUR /iLQH] 'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\





$GPLQLVWUDWLRQ RI 0$5(1$ ,Q WKDW DSSOLFDWLRQ WKH\ UHTXHVWHG WKDW D  WKH
DERYHPHQWLRQHG RIILFLDOV EH RUGHUHG WR DEVWDLQ IURP JUDQWLQJ WKH FRQFHVVLRQ
WR 62/&$56$ WKDW WKH DJHQWV RI 62/&$56$ EH RUGHUHG WR OHDYH WKH
FRPPXQDO ODQGV RI $ZDV 7LQJQL ZKHUH ³WKH\ >KDG EHHQ@ FDUU\LQJ RXW ZRUNV
GLUHFWHGWRZDUGLQLWLDWLQJWKHOXPEHURSHUDWLRQ´DQGWKDWWKH\EHJLQDSURFHVV
RI GLDORJXH DQG QHJRWLDWLRQ ZLWK WKH &RPPXQLW\ LQ FDVH WKH 62/&$56$
FRUSRUDWLRQ FRQWLQXHG WR KDYH ³DQ LQWHUHVW LQ XWLOL]DWLRQ RI WLPEHU RQ
&RPPXQLW\ODQGV´E DQ\RWKHUUHPHGLHVEHDGRSWHGWKDWWKH6XSUHPH&RXUW
RI -XVWLFH GHHPHG MXVW DQG F  DQ RUGHU EH LVVXHGWRVXVSHQGWKHSURFHVVRI
JUDQWLQJ WKH FRQFHVVLRQ UHTXHVWHG IURP 0$5(1$ E\ 62/&$56$
)XUWKHUPRUH ZKHQ WKH\ UHIHUUHG WR WKH &RQVWLWXWLRQDO SURYLVLRQV EUHDFKHG
WKH DSSOLFDQWV VWDWHG WKDW WKH GLVSXWHG DFWLRQV DQG RPLVVLRQV ³>ZHUH@
YLRODWLRQVRIDUWLFOHVDQGRIWKH1LFDUDJXDQ&RQVWLWXWLRQZKLFK
WRJHWKHUHQVXUHWKHSURSHUW\DQGXVHULJKWVRIWKHLQGLJHQRXVFRPPXQLWLHVWR
WKHLU FRPPXQDO ODQGV´ DQG WKDW HYHQ WKRXJK ³>W@KH &RPPXQLW\ODFNVDUHDO
WLWOH GHHG >«@ WKH ULJKWV WR LWV FRPPXQDO ODQGV KDYH VROLG IRXQGDWLRQV LQ D
WUDGLWLRQDO ODQG WHQXUH V\VWHP OLQNHG WR FRPPXQLWDULDQ RUJDQL]DWLRQ DQG
FXOWXUDOSUDFWLFHV´
SLL  RQ 6HSWHPEHU   WKH &LYLO 3DQHO RI WKH $SSHOODWH &RXUW RI WKH
6L[WK 5HJLRQ RI 0DWDJDOSD GHFODUHG WKH DPSDUR DSSOLFDWLRQ LQDGPLVVLEOH DV
³XQIRXQGHG´ DUJXLQJ WKDW WKH &RPPXQLW\ KDG WDFLWO\ FRQVHQWHG WR WKH
JUDQWLQJ RI WKH FRQFHVVLRQ DFFRUGLQJ WR WKH $PSDUR /DZ EHFDXVH WKH
DSSOLFDQWVDOORZHGWKHWKLUW\GD\V ³VLQFHWKH\EHFDPHDZDUHRIWKHDFWLRQRU
RPLVVLRQ´ WR HODSVH EHIRUH VXEPLWWLQJ WKDW DSSOLFDWLRQ  7KDW &RXUW
FRQVLGHUHG WKDW WKH DSSOLFDQWV ZHUH DZDUH RI WKH DFWLRQV E\ 0$5(1$ VLQFH
EHIRUH-XO\WKHGDWHDWZKLFKWKH\DGGUHVVHGDOHWWHUWRWKH0LQLVWHU
RI0$5(1$ VXSUDSDUD x 

SLLL  RQ6HSWHPEHU0DUtD/XLVD$FRVWD&DVWHOOyQDFWLQJDVVSHFLDO
DJHQWIRU-DLPH&DVWLOOR)HOLSH0DUFLDO6DORPyQ6HEDVWLiQDQG6LULDFR&DVWLOOR
)HQOH\ UHSUHVHQWDWLYHV RI WKH 0D\DJQD 6XPR  $ZDV 7LQJQL  &RPPXQLW\
ILOHGDQDPSDURDSSOLFDWLRQEHIRUHWKH6XSUHPH&RXUWRI-XVWLFHDSSHDOLQJIRU




FIU DPSDUR UHPHG\ ILOHG RQ 6HSWHPEHU   EHIRUH WKH $SSHOODWH &RXUW RI 0DWDJDOSD E\
0DUtD /XLVD $FRVWD &DVWHOOyQ DV VSHFLDO DJHQW IRU -DLPH &DVWLOOR )HOLSH 0DUFLDO 6DORPyQ 6HEDVWLiQ DQG
6LULDFR&DVWLOOR)HQOH\6\QGLFDQG'HSXW\6\QGLFVUHVSHFWLYHO\RIWKH$ZDV7LQJQL0D\DJQD&RPPXQLW\
DJDLQVW 0LOWRQ &DOGHUD &DUGHQDO 0LQLVWHU RI 0$5(1$ 5REHUWR $UDTXLVWDLQ 'LUHFWRU RI WKH 1DWLRQDO
)RUHVWU\ 6HUYLFH RI 0$5(1$ DQG $OHMDQGUR /iLQH] 'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\ $GPLQLVWUDWLRQ RI
0$5(1$ 6HSWHPEHU   GHFLVLRQ E\ WKH $SSHOODWH &RXUW RI WKH 6L[WK 5HJLRQ &LYLO &RXUW
0DWDJDOSDRQWKHDPSDURUHPHG\ILOHGRQ6HSWHPEHUEHIRUHWKH$SSHOODWH&RXUWRI0DWDJDOSD
E\0DUtD/XLVD$FRVWD&DVWHOOyQDVVSHFLDODJHQWIRU-DLPH&DVWLOOR)HOLSH0DUFLDO6DORPyQ6HEDVWLiQDQG
6LULDFR&DVWLOOR)HQOH\6\QGLFDQG'HSXW\6\QGLFVUHVSHFWLYHO\RIWKH$ZDV7LQJQL0D\DJQD&RPPXQLW\
DJDLQVW 0LOWRQ &DOGHUD &DUGHQDO 0LQLVWHU RI 0$5(1$ 5REHUWR $UDTXLVWDLQ 'LUHFWRU RI WKH 1DWLRQDO
)RUHVWU\ 6HUYLFH RI 0$5(1$ DQG $OHMDQGUR /iLQH] 'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\ $GPLQLVWUDWLRQ RI
0$5(1$DQGMXGJPHQW1RRI)HEUXDU\E\WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUW
RI-XVWLFHRI1LFDUDJXDRQWKHDPSDURUHPHG\ILOHGRQ6HSWHPEHUEHIRUHWKH$SSHOODWH&RXUWRI
0DWDJDOSD E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DV VSHFLDO DJHQW IRU -DLPH &DVWLOOR )HOLSH 0DUFLDO 6DORPyQ
6HEDVWLiQ DQG 6LULDFR &DVWLOOR )HQOH\ 6\QGLF DQG 'HSXW\ 6\QGLFV UHVSHFWLYHO\ RI WKH $ZDV 7LQJQL
0D\DJQD&RPPXQLW\DJDLQVW0LOWRQ&DOGHUD&DUGHQDO0LQLVWHURI0$5(1$5REHUWR$UDTXLVWDLQ'LUHFWRU
RI WKH 1DWLRQDO )RUHVWU\ 6HUYLFH RI 0$5(1$ DQG $OHMDQGUR /iLQH] 'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\
$GPLQLVWUDWLRQRI0$5(1$



FIU 6HSWHPEHU   GHFLVLRQ E\ WKH $SSHOODWH &RXUW RI WKH 6L[WK 5HJLRQ &LYLO &RXUW
0DWDJDOSD RQ WKH DPSDUR UHPHG\ ILOHG E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DV VSHFLDO DJHQW IRU -DLPH
&DVWLOOR )HOLSH 0DUFLDO 6DORPyQ 6HEDVWLiQ DQG 6LULDFR &DVWLOOR )HQOH\ 6\QGLF DQG 'HSXW\ 6\QGLFV
UHVSHFWLYHO\ RI WKH $ZDV 7LQJQL 0D\DJQD &RPPXQLW\ DJDLQVW 0LOWRQ &DOGHUD &DUGHQDO 0LQLVWHU RI
0$5(1$5REHUWR$UDTXLVWDLQ'LUHFWRURIWKH1DWLRQDO)RUHVWU\6HUYLFHRI0$5(1$DQG$OHMDQGUR/iLQH]
'LUHFWRURIWKH1DWLRQDO)RUHVWU\$GPLQLVWUDWLRQRI0$5(1$
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TL 
RQ0DUFK $OIRQVR 6PLWK :DUPDQ DQG +XPEHUWR 7KRPSVRQ
6DQJPHPEHUVRIWKH5HJLRQDO&RXQFLORIWKH5$$1ILOHGDQDPSDURUHPHG\
EHIRUHWKH$SSHOODWH&RXUWRI0DWDJDOSDDJDLQVW&ODXGLR*XWLpUUH]0LQLVWHURI
0$5(1$ DQG $OHMDQGUR /iLQH] 'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\
$GPLQLVWUDWLRQ RI 0$5(1$ IRU KDYLQJ ³VLJQHG DQG DXWKRUL]HG´ WKH ORJJLQJ
FRQFHVVLRQWR62/&$56$ZLWKRXWLWKDYLQJEHHQGLVFXVVHGDQGHYDOXDWHGE\
WKHSOHQDU\RIWKH5HJLRQDO&RXQFLORIWKH5$$1WKXVEUHDFKLQJDUWLFOHRI
WKH &RQVWLWXWLRQ RI 1LFDUDJXD  ,Q WKDW UHPHG\ WKH\ UHTXHVWHG WKDW
LPSOHPHQWDWLRQ RI WKH FRQFHVVLRQ EH VXVSHQGHG DQG WKDW WKH FRQFHVVLRQ EH
DQQXOOHG

TLL  RQ $SULO   WKH &LYLO 3DQHO RI WKH $SSHOODWH &RXUW RI 0DWDJDOSD
DGPLWWHG WKH DPSDUR UHPHG\ ILOHG RUGHUHG WKDW WKH $WWRUQH\ *HQHUDO RI WKH
5HSXEOLF EH LQIRUPHG ZDUQHG WKH RIILFLDOV DJDLQVW ZKRP WKH UHPHG\ KDG
EHHQ ILOHG WKDW WKH\ VKRXOG VXEPLW UHSRUWV RQ WKHLU DFWLRQV WR WKH 6XSUHPH
&RXUWRI-XVWLFHDQGVXPPRQHGWKHSDUWLHVWRDSSHDUEHIRUHWKHODWWHU&RXUW

$PSDURUHPHG\ILOHGE\PHPEHUVRIWKH5HJLRQDO&RXQFLORIWKH5$$1

UHYLHZ RI IDFWV DV ZHOO DVODZLQZKLFKWKH\VWDWHGWKDWWKH&RPPXQLW\DQG
LWV PHPEHUV KDG QRW FRQVHQWHG WR WKH SURFHVV RI JUDQWLQJ WKH FRQFHVVLRQ
WKDW WKH UHPHG\ ³>ZDV@ ILOHG DJDLQVW DFWLRQV ZKLFK >ZHUH@ EHLQJ FRPPLWWHG
FXUUHQWO\ DV WKH &RPPXQLW\ DQG LWV PHPEHUV >EHFDPH@ DZDUH RI QHZ
YLRODWLRQV RQ D GDLO\ EDVLV´ DQG WKDW WKHUHIRUH WKH WKLUW\ GD\V WR ILOH WKH
DPSDURUHPHG\³FRXOG>«@EHJLQWREHFRXQWHGDVRIWKHODVWYLRODWLRQZKLFK
WKHPHPEHUVRIWKH&RPPXQLW\>ZHUH@DZDUHRI´

SLY  RQ)HEUXDU\WKH&RQVWLWXWLRQDO3DQHORIWKH6XSUHPH&RXUWRI
-XVWLFHGLVPLVVHGWKHDPSDURDSSOLFDWLRQDSSHDOLQJIRUUHYLHZRIIDFWVDVZHOO
DVODZEDVHGRQWKHVDPHUHDVRQVDUJXHGE\WKH&LYLO3DQHORIWKH$SSHOODWH
&RXUWRIWKH6L[WK5HJLRQRI0DWDJDOSD VXSUDSDUDSLL 




FIUDSSHDOIRUUHYLHZRIIDFWVDVZHOODVODZILOHGRQ6HSWHPEHUEHIRUHWKH6XSUHPH
&RXUWRI-XVWLFHRI1LFDUDJXDE\0DUtD/XLVD$FRVWD&DVWHOOyQDVOHJDOUHSUHVHQWDWLYHRIWKH$ZDV7LQJQL
&RPPXQLW\ DQG MXGJPHQW 1R  RI )HEUXDU\   E\ WKH &RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH
&RXUW RI -XVWLFHRI1LFDUDJXD RQ WKHDPSDURUHPHG\ILOHGRQ6HSWHPEHU  EHIRUHWKH$SSHOODWH
&RXUW RI 0DWDJDOSD E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DV VSHFLDO DJHQW IRU -DLPH &DVWLOOR )HOLSH 0DUFLDO
6DORPyQ 6HEDVWLiQ DQG 6LULDFR &DVWLOOR )HQOH\ 6\QGLF DQG 'HSXW\ 6\QGLFV UHVSHFWLYHO\ RI WKH $ZDV
7LQJQL 0D\DJQD &RPPXQLW\ DJDLQVW 0LOWRQ &DOGHUD &DUGHQDO 0LQLVWHU RI 0$5(1$ 5REHUWR $UDTXLVWDLQ
'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\ 6HUYLFH RI 0$5(1$ DQG $OHMDQGUR /iLQH] 'LUHFWRU RI WKH 1DWLRQDO
)RUHVWU\$GPLQLVWUDWLRQRI0$5(1$


FIUMXGJPHQW1RRI)HEUXDU\E\WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI
-XVWLFH RI 1LFDUDJXDRQWKHDPSDUR UHPHG\ILOHGRQ6HSWHPEHU EHIRUHWKH $SSHOODWH&RXUWRI
0DWDJDOSD E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DV VSHFLDO DJHQW IRU -DLPH &DVWLOOR )HOLSH 0DUFLDO 6DORPyQ
6HEDVWLiQ DQG 6LULDFR &DVWLOOR )HQOH\ 6\QGLF DQG 'HSXW\ 6\QGLFV UHVSHFWLYHO\ RI WKH $ZDV 7LQJQL
0D\DJQD&RPPXQLW\DJDLQVW0LOWRQ&DOGHUD&DUGHQDO0LQLVWHURI0$5(1$5REHUWR$UDTXLVWDLQ'LUHFWRU
RI WKH 1DWLRQDO )RUHVWU\ 6HUYLFH RI 0$5(1$ DQG $OHMDQGUR /iLQH] 'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\
$GPLQLVWUDWLRQRI0$5(1$DQGMXGLFLDOQRWLILFDWLRQGRFXPHQWRI)HEUXDU\LQZKLFK0DUtD/XLVD
$FRVWD&DVWHOOyQLVQRWLILHGRIMXGJPHQW1RRI)HEUXDU\E\WKH&RQVWLWXWLRQDO&RXUWRIWKH
6XSUHPHFRXUWRI-XVWLFHRI1LFDUDJXD



FIUMXGJPHQW1RRI)HEUXDU\E\WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI
-XVWLFH RI 1LFDUDJXD RQ WKH DPSDUR UHPHG\ ILOHG RQ 0DUFK   EHIRUH WKH $SSHOODWH &RXUW RI
0DWDJDOSDE\$OIRQVR6PLWK:DUPDQDQG+XPEHUWR7KRPSVRQ6DQJPHPEHUVRIWKH5HJLRQDO&RXQFLORI
WKH5$$1DJDLQVW &ODXGLR*XWLpUUH]0LQLVWHU RI0$5(1$DQG$OHMDQGUR/iLQH]'LUHFWRURIWKH1DWLRQDO
)RUHVWU\$GPLQLVWUDWLRQRI0$5(1$





T






UL 
RQ 1RYHPEHU   0DUtD /XLVD $FRVWD &DVWHOOyQ UHSUHVHQWLQJ
%HQHYLFWR 6DORPyQ 0FOHDQ 6LULDFR &DVWLOOR )HQOH\ 2UODQGR 6DORPyQ )HOLSH

6HFRQGDPSDURUHPHG\ILOHGE\PHPEHUVRIWKH$ZDV7LQJQL&RPPXQLW\

³WR H[HUFLVH WKHLU ULJKWV´  )LQDOO\ LW GHQLHG WKH UHTXHVW WR VXVSHQG WKH
GLVSXWHGDFW

TLLL  LQ MXGJPHQW 1R  RI )HEUXDU\   WKH &RQVWLWXWLRQDO 3DQHO RI
WKH 6XSUHPH &RXUW RI -XVWLFH JUDQWHG WKH DPSDUR DSSOLFDWLRQ DQG UXOHG WKDW
WKH FRQFHVVLRQ ZDV XQFRQVWLWXWLRQDO DVLW³ZDVQRWDSSURYHGE\WKH5HJLRQDO
&RXQFLO >RI WKH 5$$1@  EXW UDWKHU E\ LWV %RDUG RI 'LUHFWRUV DQG E\ WKH
5HJLRQDO &RRUGLQDWRU RI WKH >5$$1@´ WKXV EUHDFKLQJ DUWLFOH  RI WKH
&RQVWLWXWLRQRI1LFDUDJXD

TLY  RQ -DQXDU\   +XPEHUWR 7KRPSVRQ 6DQJ D PHPEHU RI WKH
5HJLRQDO&RXQFLORIWKH5$$1VXEPLWWHGDEULHIWRWKH&RQVWLWXWLRQDO&RXUWRI
WKH 6XSUHPH &RXUW RI -XVWLFH LQ ZKLFK KH UHTXHVWHG H[HFXWLRQ RI MXGJPHQW
1RLVVXHGRQ)HEUXDU\

TY  RQ)HEUXDU\WKH&RQVWLWXWLRQDO3DQHORIWKH6XSUHPH&RXUWRI
-XVWLFH LVVXHG DQ RUGHU WR LQIRUP WKH 3UHVLGHQW RI WKH 5HSXEOLF WKDW WKH
0LQLVWHU RI0$5(1$KDGQRWFRPSOLHGZLWK-XGJPHQW1RRI)HEUXDU\
 IRU WKH 3UHVLGHQW WR RUGHU WKDW WKH 0LQLVWHU GXO\ FRPSO\ ZLWK WKDW
MXGJPHQWDQGWKH&RXUWDOVRRUGHUHGWKDWWKH1DWLRQDO$VVHPEO\EHLQIRUPHG
RIWKLV

TYL  LQ DQ RIILFLDO OHWWHU RI )HEUXDU\   WKH 0LQLVWHU RI 0$5(1$
LQIRUPHG WKH *HQHUDO 0DQDJHU RI 62/&$56$ WKDW KH VKRXOG RUGHU ³WKH
VXVSHQVLRQRIDOODFWLRQV´SHUWDLQLQJWRWKHORJJLQJFRQFHVVLRQFRQWUDFWVLQFH
WKDWFRQWUDFWKDGEHFRPH³GHYRLGRIDQ\HIIHFWRUYDOXH´LQDFFRUGDQFHZLWK
MXGJPHQW1RRI)HEUXDU\E\WKH6XSUHPH&RXUWRI-XVWLFH




FIUMXGJPHQW1RRI)HEUXDU\E\WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI
-XVWLFH RI 1LFDUDJXD RQ WKH DPSDUR UHPHG\ ILOHG RQ 0DUFK   EHIRUH WKH $SSHOODWH &RXUW RI
0DWDJDOSDE\$OIRQVR6PLWK:DUPDQDQG+XPEHUWR7KRPSVRQ6DQJPHPEHUVRIWKH5HJLRQDO&RXQFLORI
WKH5$$1DJDLQVW &ODXGLR*XWLpUUH]0LQLVWHU RI0$5(1$DQG$OHMDQGUR/iLQH]'LUHFWRURIWKH1DWLRQDO
)RUHVWU\$GPLQLVWUDWLRQRI0$5(1$



FIUMXGJPHQW1RRI)HEUXDU\E\WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI
-XVWLFH RI 1LFDUDJXD RQ WKH DPSDUR UHPHG\ ILOHG RQ 0DUFK   EHIRUH WKH $SSHOODWH &RXUW RI
0DWDJDOSDE\$OIRQVR6PLWK:DUPDQDQG+XPEHUWR7KRPSVRQ6DQJPHPEHUVRIWKH5HJLRQDO&RXQFLORI
WKH5$$1DJDLQVW &ODXGLR*XWLpUUH]0LQLVWHU RI0$5(1$DQG$OHMDQGUR/iLQH]'LUHFWRURIWKH1DWLRQDO
)RUHVWU\$GPLQLVWUDWLRQRI0$5(1$



FIUUHTXHVWIRUH[HFXWLRQRIMXGJPHQW1RRI)HEUXDU\E\WKH&RQVWLWXWLRQDO&RXUW
RI WKH 6XSUHPH &RXUW RI -XVWLFH RI 1LFDUDJXD ILOHG RQ -DQXDU\   DW WKH 6HFUHWDULDW RI WKH
&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI-XVWLFHRI1LFDUDJXDE\+XPEHUWR7KRPSVRQ6DQJPHPEHU
RIWKH5HJLRQDO&RXQFLORI WKH5$$1DQG)HEUXDU\MXGJPHQWE\WKH&RQVWLWXWLRQDO&RXUWRIWKH
6XSUHPH &RXUW RI -XVWLFH RI 1LFDUDJXD UHJDUGLQJ WKH UHTXHVW IRU H[HFXWLRQ RI MXGJPHQW ILOHG E\
+XPEHUWR7KRPSVRQ6DQJPHPEHURIWKH5HJLRQDO&RXQFLORIWKH5$$1



FIU)HEUXDU\  MXGJPHQWE\WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI-XVWLFHRI
1LFDUDJXDRQWKHUHTXHVWIRUH[HFXWLRQRIMXGJPHQWILOHGE\+XPEHUWR7KRPSVRQ6DQJPHPEHURIWKH
5HJLRQDO&RXQFLORIWKH5$$1



FIU RIILFLDO OHWWHU 01569 RI )HEUXDU\   E\ 5REHUWR 6WDGKDJHQ  9RJO
0LQLVWHURI0$5(1$WR0LFKDHO.DQJ*HQHUDO0DQDJHURI62/&$56$
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DQG -RWDP /ySH] (VSLQR]D ZKR DSSHDUHG RQ WKHLU RZQ EHKDOI DQG DV
UHSUHVHQWDWLYHV RI WKH 0D\DJQD 6XPR  $ZDV 7LQJQL &RPPXQLW\ ILOHG DQ
DPSDUR UHPHG\ EHIRUH WKH &LYLO &RXUW RI WKH $SSHOODWH &RXUW RI WKH 6L[WK
5HJLRQ RI 0DWDJDOSD DJDLQVW 5REHUWR 6WDGKDJHQ  9RJO 0LQLVWHU RI 0$5(1$
5REHUWR $UDTXLVWDLQ *HQHUDO 'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\ 6HUYLFH RI
0$5(1$-RUJH%URRNV6DOGDxD'LUHFWRURIWKH6WDWH)RUHVWU\$GPLQLVWUDWLRQ
$')25(67  RI 0$5(1$ DQG (IUDtQ 2VHMR HW DO PHPEHUV RI WKH %RDUG RI
'LUHFWRUVRIWKH5HJLRQDO&RXQFLORIWKH5$$1GXULQJWKHSHULRGVIURPWR
 DQG  WR  ,Q WKDW UHPHG\ WKH\ UHTXHVWHG WKDW D  WKH
FRQFHVVLRQWR62/&$56$EHGHFODUHGQXOOEHFDXVHLWZDVJUDQWHGDQGUDWLILHG
VHWWLQJ DVLGH WKH &RQVWLWXWLRQDO ULJKWV DQG JXDUDQWHHV RI WKH $ZDV 7LQJQL
&RPPXQLW\E DQRUGHUEHLVVXHGIRUWKH%RDUGRI'LUHFWRUVRIWKH5HJLRQDO
&RXQFLO RI WKH 5$$1 WR SURFHVV WKH UHTXHVW VXEPLWWHG LQ 0DUFK  WR
³IXUWKHU D SURFHVV WR DWWDLQ UHFRJQLWLRQ DQG RIILFLDO >F@HUWLILFDWLRQ RI WKH
SURSHUW\ULJKWVRIWKH&RPPXQLW\WRLWVDQFHVWUDOODQGV´F DQRUGHUEHLVVXHG
IRU ³WKH RIILFLDOV RI 0$5(1$ WR UHIUDLQ IURP IXUWKHULQJD FRQFHVVLRQ WR XWLOL]H
>Q@DWXUDO >U@HVRXUFHV LQ WKH DUHD RI WKH FRQFHVVLRQ WR 62/&$56$ XQWLO ODQG
WHQXUHLQWKDWDUHDKDVEHHQGHILQHGRUDQDJUHHPHQWKDVEHHQUHDFKHGZLWK
$ZDV 7LQJQL DQG DQ\ RWKHU &RPPXQLW\ ZKLFK KDV D MXVWLILHG FODLP WR
FRPPXQDOODQGVZLWKLQWKDWDUHD´DQGG WKHGLVSXWHGDFWEHVXVSHQGHG

ULL  RQ 1RYHPEHU   WKH &LYLO 3DQHO RI WKH $SSHOODWH &RXUW RI WKH
6L[WK 5HJLRQ RI 0DWDJDOSD DGPLWWHG WKH DPSDUR DSSOLFDWLRQ LW GHQLHG WKH
UHTXHVW RI WKH DSSOLFDQWV WKDW WKHDFWEHVXVSHQGHGEHFDXVH³DSSDUHQWO\WKH
DFW KD>G@ EHHQ FDUULHG RXW´ LW RUGHUHG WKDW WKH GHFLVLRQ EH PDGH NQRZQ WR
WKH$WWRUQH\*HQHUDORIWKH5HSXEOLFDQGWKDWWKHRIILFLDOVDJDLQVWZKRPWKH
DSSOLFDWLRQ KDG EHHQ ILOHG VKRXOG EH QRWLILHG IRU WKHP WR UHSRUW WR WKH
6XSUHPH &RXUW RI -XVWLFH RQ WKHLU DFWLRQV DQG LW VXPPRQHG WKH SDUWLHV WR
DSSHDUEHIRUHWKDW&RXUW³WRH[HUFLVHWKHLUULJKWV´

ULLL  RQ2FWREHUWKH&RQVWLWXWLRQDO3DQHORIWKH6XSUHPH&RXUWRI
-XVWLFHGHFODUHG³WKHDPSDURUHPHG\DSSOLFDWLRQWREHLQDGPLVVLEOHEHFDXVHLW





FIU 1RYHPEHU   GHFLVLRQ E\ WKH $SSHOODWH &RXUW RI WKH 6L[WK 5HJLRQ &LYLO &RXUW
0DWDJDOSD RQ WKH DPSDUR UHPHG\ ILOHG E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DV OHJDO UHSUHVHQWDWLYH RI
%HQHYLFWR6DORPyQ0FOHDQ6LULDFR&DVWLOOR)HQOH\2UODQGR6DORPyQ)HOLSHDQG-RWDP/ySH](VSLQR]DRQ
WKHLU RZQ EHKDOI DQG DV 6\QGLF &RRUGLQDWRU 7RZQ -XGJH DQG 3HUVRQ 5HVSRQVLEOH IRU WKH )RUHVW
UHVSHFWLYHO\ RI WKH $ZDV 7LQJQL &RPPXQLW\ DJDLQVW 5REHUWR 6WDGKDJHQ 9RJO 0LQLVWHU RI 0$5(1$
5REHUWR$UDTXLVWDLQ*HQHUDO'LUHFWRURIWKH1DWLRQDO)RUHVWU\6HUYLFHRI0$5(1$-RUJH%URRNV6DOGDxD
'LUHFWRURIWKH6WDWH)RUHVWU\$GPLQLVWUDWLRQRI0$5(1$DQG(IUDtQ2VHMRHWDOPHPEHUVRIWKH%RDUG
RI 'LUHFWRUV RI WKH 5HJLRQDO &RXQFLO RI WKH 5$$1 DQG MXGJPHQW 1R  RI 2FWREHU   E\ WKH
&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI-XVWLFHRI1LFDUDJXDRQWKHDPSDURUHPHG\ILOHGE\0DUtD
/XLVD $FRVWD &DVWHOOyQ DV OHJDO UHSUHVHQWDWLYH RI %HQHYLFWR 6DORPyQ 0FOHDQ 6LULDFR &DVWLOOR )HQOH\
2UODQGR6DORPyQ)HOLSHDQG-RWDP/ySH](VSLQR]DRQWKHLURZQEHKDOIDQGDV6\QGLF&RRUGLQDWRU7RZQ
-XGJH DQG 3HUVRQ 5HVSRQVLEOH IRU WKH )RUHVW UHVSHFWLYHO\ RI WKH $ZDV 7LQJQL &RPPXQLW\ DJDLQVW
5REHUWR 6WDGKDJHQ  9RJO 0LQLVWHU RI 0$5(1$ 5REHUWR $UDTXLVWDLQ *HQHUDO 'LUHFWRU RI WKH 1DWLRQDO
)RUHVWU\ 6HUYLFH RI 0$5(1$ -RUJH %URRNV 6DOGDxD 'LUHFWRU RI WKH 6WDWH )RUHVWU\ $GPLQLVWUDWLRQ RI
0$5(1$DQG(IUDtQ2VHMRHWDOPHPEHUVRIWKH%RDUGRI'LUHFWRUVRIWKH5HJLRQDO&RXQFLORIWKH5$$1



FIU 1RYHPEHU   GHFLVLRQ E\ WKH $SSHOODWH &RXUW RI WKH 6L[WK 5HJLRQ &LYLO &RXUW
0DWDJDOSD RQ WKH DPSDUR UHPHG\ ILOHG E\ 0DUtD /XLVD $FRVWD &DVWHOOyQ DV OHJDO UHSUHVHQWDWLYH RI
%HQHYLFWR6DORPyQ0FOHDQ6LULDFR&DVWLOOR)HQOH\2UODQGR6DORPyQ)HOLSHDQG-RWDP/ySH](VSLQR]DRQ
WKHLU RZQ EHKDOI DQG DV 6\QGLF &RRUGLQDWRU 7RZQ -XGJH DQG 3HUVRQ 5HVSRQVLEOH IRU WKH )RUHVW
UHVSHFWLYHO\ RI WKH $ZDV 7LQJQL &RPPXQLW\ DJDLQVW 5REHUWR 6WDGKDJHQ  9RJO 0LQLVWHU RI 0$5(1$
5REHUWR$UDTXLVWDLQ*HQHUDO'LUHFWRURIWKH1DWLRQDO)RUHVWU\6HUYLFHRI0$5(1$-RUJH%URRNV6DOGDxD
'LUHFWRURIWKH6WDWH)RUHVWU\$GPLQLVWUDWLRQRI0$5(1$DQG(IUDtQ2VHMRHWDOPHPEHUVRIWKH%RDUG
RI'LUHFWRUVRIWKH5HJLRQDO&RXQFLORIWKH5$$1






LVWLPHEDUUHG´DUJXLQJWKDWWKHDSSOLFDQWVDOORZHGWKHWKLUW\GD\VWRHODSVH
DIWHU WKH\ EHFDPH DZDUH RI WKH DFW ZLWKRXW VXEPLWWLQJ WKH UHPHG\  7KDW
&RXUWFRQFOXGHGLQWKLVUHJDUGWKDWWKHFRQFHVVLRQZDVVLJQHGRQ0DUFK
 DQG WKDW WKH DSSOLFDQWV ZHUH DZDUH RI WKH FRQFHVVLRQ VKRUWO\ DIWHU LW
ZDVVLJQHG
V
LQGLJHQRXV FRPPXQLWLHV LQ 1LFDUDJXD KDYH UHFHLYHG QR WLWOH GHHGV WR ODQG
VLQFH

W
RQ 2FWREHU   WKH 3UHVLGHQW RI 1LFDUDJXD VXEPLWWHG WR WKH 1DWLRQDO
$VVHPEO\ WKH GUDIW ELOO ³2UJDQLF /DZ 5HJXODWLQJ WKH &RPPXQDO 3URSHUW\ 6\VWHP RI
WKH ,QGLJHQRXV &RPPXQLWLHV RI WKH $WODQWLF &RDVW DQG %26$:$6´ZKLFK VRXJKW WR
³LPSOHPHQW WKH SURYLVLRQV RI >D@UWLFOHV    DQG  RI WKH &RQVWLWXWLRQ´
EHFDXVH VXFK SURYLVLRQV ³UHTXLUH WKH H[LVWHQFH RI D OHJDO LQVWUXPHQW ZKLFK
VSHFLILFDOO\UHJXODWHVGHOLPLWDWLRQDQGWLWOLQJRILQGLJHQRXVFRPPXQLW\ODQGVWRJLYH
FRQFUHWHH[SUHVVLRQWRWKHSULQFLSOHVHPERGLHGLQWKHP´$WWKHWLPHWKLV-XGJPHQW
LVLVVXHGWKHDIRUHPHQWLRQHGGUDIWELOOKDVQRW\HWEHHQDGRSWHGDVODZLQ1LFDUDJXD

9,,,
9,2/$7,212)$57,&/(
5LJKWWR-XGLFLDO3URWHFWLRQ

$UJXPHQWVRIWKH&RPPLVVLRQ

 5HJDUGLQJDUWLFOHRIWKH&RQYHQWLRQWKH&RPPLVVLRQDOOHJHGWKDW

D 
GHVSLWH WKH IDFW WKDW WKH LQVWLWXWLRQ RI DPSDUR KDV EHHQ SURWHFWHG E\
WKH &RQVWLWXWLRQ RI 1LFDUDJXD DUWLFOHV  DQG   DQG E\ 1LFDUDJXDQ
OHJLVODWLRQ /DZ1RRU$PSDUR/DZ LWKDVEHHQDEVROXWHO\LQHIIHFWLYHWR
SUHYHQW WKH 6WDWH IURP DOORZLQJ WKH IRUHLJQ ILUP 62/&$56$ WR GHVWUR\ DQG
H[SORLW WKH ODQGV ZKLFK IRU \HDUV KDYH EHORQJHG WR WKH $ZDV 7LQJQL
&RPPXQLW\

E 
WKHDSSOLFDQWVUHVRUWHGWRWKHMXULVGLFWLRQDOERG\HVWDEOLVKHGE\ODZWR
VHHN OHJDO UHPHG\ WR SURWHFW WKHP IURP DFWV ZKLFK YLRODWHG WKHLU
&RQVWLWXWLRQDOULJKWV7KHMXULVGLFWLRQDOERG\PXVWJLYHUHDVRQVWRVXSSRUWLWV
FRQFOXVLRQV DQG LW PXVW GHFLGH RQ WKH DGPLVVLELOLW\ RU LQDGPLVVLELOLW\ RI WKH




FIUMXGJPHQW1RRI2FWREHUE\WKH&RQVWLWXWLRQDO&RXUWRIWKH6XSUHPH&RXUWRI
-XVWLFHRI1LFDUDJXDRQWKHDPSDURUHPHG\ILOHGE\0DUtD/XLVD$FRVWD&DVWHOOyQDVOHJDOUHSUHVHQWDWLYH
RI%HQHYLFWR6DORPyQ0FOHDQ6LULDFR&DVWLOOR)HQOH\2UODQGR6DORPyQ)HOLSHDQG-RWDP/ySH](VSLQR]D
RQ WKHLU RZQ EHKDOI DQG DV 6\QGLF &RRUGLQDWRU 7RZQ -XGJH DQG 3HUVRQ 5HVSRQVLEOH IRU WKH )RUHVW
UHVSHFWLYHO\ RI WKH $ZDV 7LQJQL &RPPXQLW\ DJDLQVW 5REHUWR 6WDGKDJHQ  9RJO 0LQLVWHU RI 0$5(1$
5REHUWR$UDTXLVWDLQ*HQHUDO'LUHFWRURIWKH1DWLRQDO)RUHVWU\6HUYLFHRI0$5(1$-RUJH%URRNV6DOGDxD
'LUHFWRURIWKH6WDWH)RUHVWU\$GPLQLVWUDWLRQRI0$5(1$DQG(IUDtQ2VHMRHWDOPHPEHUVRIWKH%RDUG
RI'LUHFWRUVRIWKH5HJLRQDO&RXQFLORIWKH5$$1



FIU WHVWLPRQ\ RI 0DUFR $QWRQLR &HQWHQR &DIIDUHQD EHIRUH WKH ,QWHU$PHULFDQ &RXUW RQ
1RYHPEHU   WHVWLPRQ\ RI &KDUOHV 5LFH +DOH EHIRUH WKH ,QWHU$PHULFDQ &RXUW RQ 1RYHPEHU 
WHVWLPRQ\RI*DOLR&ODXGLR(QULTXH*XUGLiQ*XUGLiQEHIRUHWKH,QWHU$PHULFDQ&RXUWRQ1RYHPEHU
  DQG ³*HQHUDO GLDJQRVWLF VWXG\ RQ ODQG WHQXUH LQ WKH LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF
&RDVW *HQHUDO IUDPHZRUN´ 0DUFK  SUHSDUHG E\ WKH &HQWUDO $PHULFDQ DQG &DULEEHDQ 5HVHDUFK
&RXQFLO



FIU 2FWREHU   EULHI E\ $UQROGR $OHPiQ /DFD\R 3UHVLGHQW RI WKH 5HSXEOLF RI 1LFDUDJXD
WR 1RHO 3HUHLUD 0DMDQR 6HFUHWDU\ RI WKH 1DWLRQDO $VVHPEO\ 2FWREHU   ELOO ³2UJDQLF /DZ
5HJXODWLQJ WKH &RPPXQDO 2ZQHUVKLS 6\VWHP RI WKH ,QGLJHQRXV &RPPXQLWLHV RI WKH $WODQWLF &RDVW DQG
%26$:$6´DQGRIILFLDOOHWWHU'63(RI2FWREHUE\WKH6HFUHWDU\RIWKH3UHVLGHQF\
RIWKH5HSXEOLFRI1LFDUDJXDWR1RHO3HUHLUD0DMDQR6HFUHWDU\RIWKH1DWLRQDO$VVHPEO\
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J 
7KH UHVSRQVH RI 1LFDUDJXD WR WKH 5HSRUW E\ WKH &RPPLVVLRQ
FRQVWLWXWHV DQ DFFHSWDQFH RI LQWHUQDWLRQDO UHVSRQVLELOLW\ LQVRIDU DV LW
UHFRJQL]HV LWV REOLJDWLRQ ZKHQ LW SRLQWV RXW WKDW LW LV LQ WKH SURFHVV RI
FRPSO\LQJZLWKWKHUHFRPPHQGDWLRQVPDGHLQWKDWUHSRUW

K 
1LFDUDJXD GRHV QRW DOORZ WKH LQGLJHQRXV JURXSV DFFHVV WR WKH
-XGLFLDU\DQGWKHUHIRUHLWGLVFULPLQDWHVDJDLQVWWKHP

L 
7KHUH LV QR HIIHFWLYH SURFHGXUH RU PHFKDQLVP LQ 1LFDUDJXD IRU
GHPDUFDWLRQ DQG WLWOLQJ RI LQGLJHQRXV ODQG HVSHFLDOO\ WKDW RI WKH $WODQWLF
&RDVW FRPPXQLWLHV  /DFN RI DQ HIIHFWLYH PHFKDQLVP IRU WLWOLQJ DQG
GHPDUFDWLRQRILQGLJHQRXVODQGVLVFOHDUO\YLVLEOHLQWKHFDVHRI$ZDV7LQJQL
7KH FRPSOH[LW\ RI WKH PDWWHU LV QR H[FXVH IRU WKH 6WDWH QRW WR FRPSO\ IRU

I 
WKH&RPPLVVLRQZDVLQIRUPHGRQ0D\RIWKHVXVSHQVLRQRIWKH
FRQFHVVLRQJUDQWHGWR62/&$56$D\HDUDQGDKDOIDIWHUWKH6XSUHPH&RXUW
RI-XVWLFHKDGRUGHUHGWKDWVXVSHQVLRQDQGDIWHUWKH&RPPLVVLRQDGRSWHGWKH
5HSRUWSXUVXDQWWRDUWLFOHRIWKH&RQYHQWLRQ

H 
WKH1LFDUDJXDQDXWKRULWLHVVKRXOGKDYHFRPSOLHGZLWKWKH)HEUXDU\
MXGJPHQWLQDWLPHO\PDQQHUDQGWKHUHIRUHWKH\VKRXOGKDYHXUJHQWO\
DQG UDSLGO\ VXVSHQGHG DQ\ DFW ZKLFK KDG EHHQ GHFODUHG WR EH
XQFRQVWLWXWLRQDO VR DV WR DYRLG WKDW 62/&$56$FDXVHLUUHSDUDEOHGDPDJHLQ
WKH ODQGV RI WKH $ZDV 7LQJQL &RPPXQLW\  +RZHYHU WKH\ GLG QRWSURFHHG LQ
WKLV PDQQHU  )RU WZR \HDUV WKH &RPPXQLW\ VXIIHUHG WKH FRQWLQXDWLRQ RI D
ORJJLQJFRQFHVVLRQZKLFKQHJDWLYHO\DIIHFWHGWKHLUWUDGLWLRQDOODQGWHQXUHDQG
WKHLUQDWXUDOUHVRXUFHV

G 
MXGLFLDO SURWHFWLRQ SHUWDLQV WR WKH REOLJDWLRQ RI WKH 6WDWHV SDUWLHV WR
HQVXUHWKDWWKHFRPSHWHQWDXWKRULWLHVFRPSO\ZLWKMXGLFLDOGHFLVLRQVSXUVXDQW
WR DUWLFOH   F  RI WKH &RQYHQWLRQ  +RZHYHU LQ WKH RQO\ FDVH LQFOXGHG LQ
WKH IDFWV LQ WKLV SURFHHGLQJ LQ ZKLFK WKHUH ZDV D UXOLQJ RQ WKH DPSDUR
UHPHG\ WKH 6WDWH LJQRUHG WKH MXGLFLDO GHFLVLRQ LVVXHG LQ IDYRU RI WKH
LQGLJHQRXV FRPPXQLWLHV WKXV EUHDFKLQJ WKH DERYHPHQWLRQHG DUWLFOH RI WKH
&RQYHQWLRQ  )XUWKHUPRUH WKH GHFLVLRQ RI WKH 6XSUHPH &RXUW RI -XVWLFH ZDV
EDVHGRQRPLVVLRQRIWKHSURFHGXUDOUHTXLUHPHQWVHWIRUWKLQDUWLFOHRIWKH
&RQVWLWXWLRQ DQG LW GLG QRW SURWHFW SURSHUW\ ULJKWV UHJDUGLQJ WKH DUHD XQGHU
WKDWFRQFHVVLRQ

F 
DOPRVWD\HDUDIWHUWKHVHFRQGDPSDURUHPHG\KDGEHHQDGPLWWHGWKH
6XSUHPH &RXUW RI -XVWLFH UXOHG DJDLQVW WKDW UHPHG\ ZLWKRXW GHFLGLQJ RQ WKH
PHULWVDUJXLQJWKDWWKHDSSOLFDQWVRQO\REMHFWHGWRWKHLQLWLDOJUDQWLQJRIWKH
FRQFHVVLRQ DQG WKDW &RXUW UHDFKHG WKH FRQFOXVLRQ LQ WKLV UHJDUG WKDW WKH
UHPHG\ ZDV WLPHEDUUHG ZKHQ DFWXDOO\ WKH UHPHG\ REMHFWHG WR WKH ODFN RI
UHVSRQVH WR WKH WHUULWRULDO FODLP E\ WKH &RPPXQLW\ DQG WKH ³DOOHJHG´
UDWLILFDWLRQRIWKHFRQFHVVLRQE\WKH5HJLRQDO&RXQFLORIWKH5$$1LQ

OHJDO FODLP ZKLFK RULJLQDWHV WKH MXGLFLDO UHPHG\ DIWHU D SURFHGXUH LQ ZKLFK
HYLGHQFHLVWHQGHUHGDQGWKHUHLVGHEDWHRQWKHDOOHJDWLRQ7KHOHJDOUHPHG\
ZDV LQHIIHFWLYH VLQFH LW GLG QRW UHFRJQL]H WKH YLRODWLRQ RI ULJKWV LW GLG QRW
SURWHFW WKH DSSOLFDQWV LQ WKH ULJKWV DIIHFWHG QRU GLG LW SURYLGH DGHTXDWH
UHSDUDWLRQ  7KH FRXUW DYRLGHG D GHFLVLRQRQWKHULJKWVRIWKHDSSOLFDQWVDQG
KLQGHUHG WKHLU H[HUFLVH RI WKH ULJKW WR OHJDO UHPHG\SXUVXDQW WR DUWLFOHRI
WKH&RQYHQWLRQ
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P 
WKH SULQFLSOH RI HVWRSSHO GRHV QRW DOORZ WKH 6WDWH WR DUJXH WKDW WKH
&RPPXQLW\ KDV QR OHJLWLPDWH FODLP EDVHG RQ WUDGLWLRQDO RU KLVWRULF ODQG
WHQXUH VLQFH WKDW DOOHJDWLRQ LVFRQWUDU\WRSRVLWLRQVPDLQWDLQHGE\WKH6WDWH
EHIRUHWKH&RPPLVVLRQDQGEHIRUHWKH&RPPXQLW\RQVHYHUDORFFDVLRQV

Q 
IRU LQGLJHQRXV SHRSOHV DFFHVV WR D VLPSOH UDSLG DQG HIIHFWLYH OHJDO
UHPHG\ LV HVSHFLDOO\ LPSRUWDQW LQ FRQQHFWLRQ ZLWK WKH HQMR\PHQW RI WKHLU
KXPDQULJKWVJLYHQWKHFRQGLWLRQVRIYXOQHUDELOLW\XQGHUZKLFKWKH\QRUPDOO\
ILQG WKHPVHOYHV IRU KLVWRULFDO UHDVRQV DQG GXH WR WKHLU FXUUHQW VRFLDO
FLUFXPVWDQFHV  ,Q WKLV FDVH DUWLFOH  RI WKH &RQYHQWLRQ ZDV EUHDFKHG LQ
WKUHH ZD\V XQMXVWLILHG GHOD\ LQ FRXUWSURFHHGLQJVUHMHFWLRQRIWKHUHPHGLHV
ILOHGE\WKH&RPPXQLW\DQGQRQHQIRUFHPHQWRIWKHMXGJPHQWWKDWGHFODUHG
WKHFRQFHVVLRQWREHXQFRQVWLWXWLRQDODQG

O 
WKH &RPPXQLW\ KDV QR IRUPDO WLWOH QRU DQ\ RWKHU LQVWUXPHQW
UHFRJQL]LQJLWVULJKWWRWKHODQGZKHUHWKH\OLYHDQGZKHUHWKHLUFXOWXUDODQG
VXEVLVWHQFH DFWLYLWLHV WDNH SODFH HYHQ WKRXJK LW KDV EHHQ UHTXHVWLQJ LW IURP
WKH6WDWHIRU\HDUV6LQFH1LFDUDJXDKDVJUDQWHGQRWLWOHGHHGVDWDOOWR
LQGLJHQRXV FRPPXQLWLHV  7KH VLWXDWLRQ RI WKH &RPPXQLW\ KDV FRQWLQXHG
GHVSLWH HIIRUWV PDGH VLQFH  WR DWWDLQ GHPDUFDWLRQ DQG WLWOLQJ RI WKHLU
WUDGLWLRQDOODQG7KH6WDWHKDVEHHQQHJOLJHQWDQGDUELWUDU\LQWKHIDFHRIWKH
WLWOLQJUHTXHVWVE\WKH&RPPXQLW\

N 
LQSURPRWLQJWKHFRQFHVVLRQWR62/&$56$WKH6WDWHGLGQRWWDNHLQWR
DFFRXQWWKH&RPPXQLW\DQGLWVWUDGLWLRQDOODQGWHQXUH1LFDUDJXDFRQVLGHUHG
WKHDUHDRIWKHFRQFHVVLRQWREH6WDWHODQGV

M 
WKH UHSUHVHQWDWLYHV RI $ZDV 7LQJQL KDYH WDNHQ VHYHUDO VWHSV LQ
FRQQHFWLRQ ZLWK WLWOLQJ RI WKHLU ODQGV DGGUHVVLQJ WKH 6WDWH DXWKRULWLHV ZKLFK
KDYHKDGDQ\UHOHYDQWFRPSHWHQFHLQFOXGLQJ,15$WKHLQVWLWXWLRQZKLFKZDV
LQGLFDWHG E\ 1LFDUDJXD DV WKH DXWKRULW\ ZKLFK KDG WKH SRZHU WR JUDQW WLWOH
GHHGWRWKHLQGLJHQRXVFRPPXQDOODQGV2QWKHRWKHUKDQGDFFRUGLQJWRWKH
WULSDUWLWH FRQWUDFW VLJQHG E\ WKH &RPPXQLW\ 0$5(1$ DQG 0$'(16$
0$5(1$ XQGHUWRRN D FRPPLWPHQW WR SURYLVLRQDOO\ UHFRJQL]H SURSHUW\ ULJKWV
RI WKH &RPPXQLW\ RYHU WKH IRUHVWU\ PDQDJHPHQW DUHD DQG WR IDFLOLWDWH D
WLWOLQJ SURFHVV LQ IDYRU RI WKH &RPPXQLW\  +RZHYHU 0$5(1$ GLG QRW IXOILOO
WKLV FRPPLWPHQW  )XUWKHUPRUH LQ 0DUFK  WKH &RPPXQLW\ VXEPLWWHG D
WLWOLQJ UHTXHVW WR WKH 5HJLRQDO &RXQFLO RI WKH 5$$1 EXW QHYHU UHFHLYHG D
UHSO\DQGLQVWHDGWKHIROORZLQJ\HDUWKH&RXQFLODXWKRUL]HGWKHFRQFHVVLRQWR
WKH 62/&$56$ FRUSRUDWLRQ ZLWKRXW KDYLQJ FRQVXOWHG ZLWK WKH &RPPXQLW\
)LQDOO\ WKH &RPPXQLW\ PHW ZLWK WKH 3UHVLGHQW RI 1LFDUDJXD LQ )HEUXDU\
 WR REMHFW WR WKH FRQFHVVLRQ DQG UHTXHVW KLV DLG IRU WKRVH VDPH JRDOV
KRZHYHUWKDWPHHWLQJGLGQRWJHQHUDWHDQ\FRQFUHWHDFWIRUWKHEHQHILWRIWKH
&RPPXQLW\ 

\HDUV ZLWK LWV GXW\ DFFRUGLQJ WR WKH $PHULFDQ &RQYHQWLRQ QRU WR FRQVLGHU
WKDWWKHXQWLWOHGLQGLJHQRXVODQGVDUH6WDWHODQGVQRUWRJUDQWFRQFHVVLRQVWR
IRUHLJQ ILUPV RQ WKRVH ODQGV  (YHQ DIWHU WKH 6WDWH XQGHUWRRN WKH
FRPPLWPHQW LQ LWV ³ &RQVWLWXWLRQ´ WR JXDUDQWHH FRPPXQDO SURSHUW\ RI
WKH LQGLJHQRXV FRPPXQLWLHV D ORQJ SHULRG KDV JRQH E\ ZLWKRXW WKLV EHLQJ
DFWXDOO\ FDUULHG RXW LQ FRQQHFWLRQ ZLWK $ZDV 7LQJQL DQG PDQ\ RWKHU
LQGLJHQRXVFRPPXQLWLHV


x 
WKHJUDQWLQJRIWKHFRQFHVVLRQWR62/&$56$DQGRPLVVLRQE\WKH6WDWH
LQQRWDGRSWLQJPHDVXUHVWRHQVXUHWKHULJKWVRIWKH$ZDV7LQJQL&RPPXQLW\
WRLWVODQGDQGQDWXUDOUHVRXUFHVDFFRUGLQJWRWKHLUWUDGLWLRQDOSDWWHUQVRIXVH
DQGRFFXSDWLRQZHUHEUHDFKHVRIDUWLFOHVDQGRIWKH&RQYHQWLRQ




$UJXPHQWVRIWKH6WDWH

 5HJDUGLQJDUWLFOHRIWKH&RQYHQWLRQWKH6WDWHLQWXUQDOOHJHGWKDW

D 
LWFDQQRWEHHVWDEOLVKHGWKDWWKHUHKDVEHHQOHJLVODWLYHSURFUDVWLQDWLRQ
LQ 1LFDUDJXDQ ODZ WKDW KDV KLQGHUHG FODLPLQJ D ULJKW UHFRJQL]HG E\ WKH
&RQVWLWXWLRQ  7KHUH LV D OHJDO IUDPHZRUN WR FDUU\ RXW WKH SURFHVV RI ODQG
WLWOLQJ IRU LQGLJHQRXV FRPPXQLWLHV LQ WKH FRXQWU\ WKURXJK WKH 1LFDUDJXDQ
$JUDULDQ5HIRUP,QVWLWXWH ,15$ ZKLFKZDVLJQRUHGE\WKH&RPPXQLW\7KLV
MXULGLFDO IUDPHZRUN ZDV HVWDEOLVKHG E\ /DZ 1R  ³$PHQGPHQW WR WKH
$JUDULDQ5HIRUP/DZ´RQ-DQXDU\7KH6WDWHKDVJUDQWHGWLWOHGHHG
WR  LQGLJHQRXV FRPPXQLWLHV XQGHU WKLV ODZ  7KHUH LV QR UHTXHVW IRU WLWOH
GHHGVXEPLWWHGE\WKHFRPPXQLW\LQWKHILOHVRI,15$

E 
WKHUH KDV EHHQ QR GHQLDO RI UHFRJQLWLRQ RI D ULJKW LQ FRQQHFWLRQ ZLWK
ZKLFK WKHUH KDYH VLPSO\ EHHQ QR UHTXHVWV PDGH WR WKH QDWLRQDO DXWKRULWLHV
7KH$ZDV7LQJQL,QGLJHQRXV&RPPXQLW\QHYHUILOHGDIRUPDOUHTXHVWIRUODQG
WLWOLQJEHIRUHWKHFRXUWV7KH6XSUHPH&RXUWRI-XVWLFHFDQQRWEHEODPHGIRU
QRWKDYLQJSURYLGHGDOHJDOUHPHG\ZKLFKZDVQHYHUUHTXHVWHG7KHFODLPVRI
WKH &RPPXQLW\ ZHUH DOO UHODWHG WR WKHLU REMHFWLRQ WR WKH ORJJLQJ FRQFHVVLRQ
JUDQWHGWR62/&$56$

F 
WKH &RPPXQLW\ VXEPLWWHG DQ DPELJXRXV DQG REVFXUH UHTXHVW WR WKH
5HJLRQDO&RXQFLORIWKH5$$1IRULWWRKHOSILOODQRUPDWLYHJDSZKLFKDOOHJHGO\
H[LVWHG LQ WKLV PDWWHU  :LWK WKDW WKH &RPPXQLW\ VRXJKW WR GLVUHJDUG WKH
LQGLJHQRXVODQGWLWOLQJSURFHGXUHVLQDGGLWLRQWRFUHDWLQJFRQIXVLRQRUFRQIOLFW
RIMXULVGLFWLRQVEHWZHHQWKHDXWKRULWLHVRIWKH&HQWUDO*RYHUQPHQWDQGRIWKH
5HJLRQDO*RYHUQPHQWVLQWKH$WODQWLF&RDVW

G 
RQ 1RYHPEHU   WKH &RPPXQLW\ILOHG DQ DPSDUR UHPHG\ EHIRUH
WKH 6XSUHPH &RXUW RI -XVWLFH DUJXLQJ WKH UHVSRQVLELOLW\ RI WKH 6WDWH IRU
DGPLQLVWUDWLYH SURFUDVWLQDWLRQ FDXVHG E\ ODFN RI D GHFLVLRQ E\ WKH 5HJLRQDO
&RXQFLORIWKH5$$1GLYHUWLQJDWWHQWLRQIURPWKHIXQGDPHQWDOLVVXHDUJXLQJ
WKDW WKH &RPPXQLW\ KDG QRW VXEPLWWHG DQ\ UHTXHVW IRU WLWOLQJ RI LWV DOOHJHG
DQFHVWUDO ODQGV EHIRUH WKH FRPSHWHQW DXWKRULWLHV ZKLFK LV HTXLYDOHQW WR ODFN
RISURFHGXUDOFODLP

H 
WKH &RPPXQLW\ KDV GLVUHJDUGHG GRPHVWLF SURFHGXUHV XQGHU
1LFDUDJXDQ ODZ LW FODLPV ODQGV ZKLFK DUH QRW DQFHVWUDO DQG WKURXJK WKH
PHFKDQLVPRILQWHUQDWLRQDOMXGLFLDOSUHVVXUHLWVHHNVWRVHWDVLGHWKHLQWHUHVWV
RIWKLUGSDUWLHVLQWKHDUHD

I 
WKH$ZDV7LQJQL&RPPXQLW\H[HUFLVHGLWVULJKWWRUHTXHVWODQGWLWOLQJLQ
D GHILFLHQW PDQQHU FRQVLGHULQJ WKDW LW ZDV GRLQJ VR ZKHQ LW REMHFWHG WR WKH
ORJJLQJFRQFHVVLRQJUDQWHGRQODQGVWKDWWKH\FODLP

 :KHQWKHDGPLQLVWUDWLYHSURFHGXUHWRJUDQWWKHORJJLQJFRQFHVVLRQ
KDG QRW \HW EHHQ FRPSOHWHG DQG WKH DXWKRULWLHV RI 0$5(1$ DGYLVHG
WKHSXEOLFRQ0D\DQGRIWKDWFLUFXPVWDQFHIRUWKLUG
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K 
WKH &RPPLVVLRQ KDV VDLG WKDW 1LFDUDJXD XVHV WKH H[FXVH WKDW LW KDV
QRW JLYHQ WLWOH GHHG WR WKH $ZDV 7LQJQL &RPPXQLW\ EHFDXVH WKH WHUULWRULDO
FODLP VXEPLWWHG E\ WKH ODWWHU LV FRPSOH[  +RZHYHU WKHUH KDV EHHQ QR
GHFLVLRQ RQ WKDW FODLP EHFDXVH $ZDV 7LQJQL KDV QRW SURYHQ WKDW LW KDV WKH
QHFHVVDU\ UHTXLUHPHQWV WR VXEVWDQWLDWH LW VSHFLILFDOO\ WKDW RI DQFHVWUDO
RFFXSDWLRQRIWKHDQFHVWUDOODQGVDQG

J 
WKH ULJKW RI $ZDV 7LQJQL WR WLWOLQJ RI WKH QRQDQFHVWUDO ODQGV WKDW LW
RFFXSLHV ZRXOG EH VXEMHFW WR D GHFLVLRQE\ WKH 6WDWH DIWHU KDYLQJ FRQVXOWHG
ZLWKWKDW&RPPXQLW\

 5HJDUGLQJ WKH UHTXHVW IRU DQQXOPHQW RI WKH ORJJLQJ FRQFHVVLRQ
JUDQWHGWR62/&$56$WKH1LFDUDJXDQMXGLFLDOV\VWHPZDVHIIHFWLYHLQ
SURYLGLQJ WKH MXGLFLDO UHPHG\ UHTXHVWHG DV WKDW FRQFHVVLRQ ZDV
GHFODUHG QXOO  7KRVH ZKRZHUH QRW HIIHFWLYH ZHUH WKH DGYLVRUVWRWKH
$ZDV 7LQJQL &RPPXQLW\ ZKR GLG QRW ILOH DQ\ UHPHG\ RI
XQFRQVWLWXWLRQDOLW\ DJDLQVW WKDW FRQFHVVLRQ DV ZDV GRQH E\ VRPH
PHPEHUVRIWKH5HJLRQDO&RXQFLORIWKH5$$15HJDUGLQJWKHDOOHJHG
GHOD\LQWKHHQIRUFHPHQWRIWKHMXGJPHQWWKDWGHFODUHGWKHFRQFHVVLRQ
WREHQXOOLWPXVWEHWDNHQLQWRDFFRXQWWKDWWKH6WDWHUHTXHVWHGWKDW
62/&$56$ VXVSHQG WKH FRQFHVVLRQ VKRUWO\ DIWHU WKDW MXGJPHQW ZDV
LVVXHG)XUWKHUPRUHWKHVLJQLILFDQFHRIWKLVLVVXHLVQRWFOHDUDVWKH
UHPHG\ZKLFKOHGWRWKDWMXGJPHQWZDVILOHGE\DWKLUGSDUW\DOOHJLQJ
XQFRQVWLWXWLRQDOLW\RIDFRQFHVVLRQJUDQWHGLQDUHDVZKLFK$ZDV7LQJQL
FODLPVZLWKRXWKDYLQJGHPRQVWUDWHGDQFHVWUDOLW\QRUSURSHUW\ULJKWV

 :KLOHWKHMXGJPHQWRQWKHUHPHG\DSSHDOLQJIRUUHYLHZRIIDFWVDV
ZHOO DV ODZ ZDV VWLOO SHQGLQJ WKH &RPPXQLW\ GLG QRW REMHFW WR WKH
ORJJLQJ FRQFHVVLRQ WKURXJK D UHPHG\ RI XQFRQVWLWXWLRQDOLW\ ZKHQ LW
KDG WKH RSSRUWXQLW\ WR GR VR  7KLV LV DQRWKHU H[SUHVVLRQ RI WKHLU
QHJOLJHQW H[HUFLVH RI WKHLU ULJKW WR SHWLWLRQ  7KH &RPPXQLW\ KDG WR
GHSHQGRQWKHDFWLRQRIDWKLUGSDUW\WRREWDLQZKDWLWZDVLQFDSDEOHRI
REWDLQLQJ 7KH REOLJDWLRQ WR H[KDXVW DOO GRPHVWLF UHPHGLHV IDOOV
H[FOXVLYHO\ RQ WKH DSSOLFDQWV ZKR FDQQRW H[FXVH WKHPVHOYHV IURP
WKHLUSURFHGXUDOREOLJDWLRQGXHWRUHPHGLHVILOHGE\WKLUGSDUWLHV

 ,Q D QHJOLJHQW PDQQHU WKH &RPPXQLW\ GLVSXWHG WKH MXGLFLDO
GHFLVLRQ ZKLFK GHQLHG WKH DPSDUR UHPHG\ PHQWLRQHG LQ WKH SUHYLRXV
SRLQWE\ILOLQJDQRWKHUDPSDURUHPHG\DSSHDOLQJIRUUHYLHZRIIDFWVDV
ZHOO DV ODZ  LQ ZKLFK LW GLG QRW UHTXHVW VXVSHQVLRQ RI WKH
DGPLQLVWUDWLYH DFW ZKLFK JUDQWHG WKH FRQFHVVLRQ  +RZHYHU WKH
6XSUHPH &RXUW RI -XVWLFH KDG WR UHVWULFW LWV UXOLQJ VWULFWO\ WR WKH
TXHVWLRQSRVHGE\WKHDSSOLFDQW SULQFLSOHRIVWULFWULJKWLQWKHUHYLHZ 

 2QFH WKH ORJJLQJ FRQFHVVLRQ KDG EHHQ JUDQWHG WR WKH 62/&$56$
FRUSRUDWLRQ WKH &RPPXQLW\ GLG QRW UHVRUW WR WKH DPSDUR UHPHG\
ZLWKLQ WKH WHUP HVWDEOLVKHG E\ ODZ  7KURXJK WKLV JUDYH RPLVVLRQ
DEVROXWHO\LPSXWDEOHWRWKHDSSOLFDQWSDUW\WKH\ORVWWKHSRVVLELOLW\RI
D MXGLFLDO UHYLHZ RI WKH DGPLQLVWUDWLYH GHFLVLRQV SHUWDLQLQJ WR WKH
FRQFHVVLRQ

SDUWLHV WR KDYH WKH RSSRUWXQLW\ WR REMHFW WKH &RPPXQLW\ DEVWDLQHG
IURP UDLVLQJ DQ\ REMHFWLRQ WR WKDW FRQFHVVLRQ WKXV WXUQLQJ LW LQWR D
FRQVHQVXDODFW









D 
WR HQVXUH WKDW DQ\ SHUVRQ FODLPLQJ VXFK UHPHG\ VKDOO KDYH KLV ULJKWV
GHWHUPLQHGE\WKHFRPSHWHQWDXWKRULW\SURYLGHGIRUE\WKHOHJDOV\VWHPRIWKH6WDWH

E 
WRGHYHORSWKHSRVVLELOLWLHVRIMXGLFLDOUHPHG\DQG

F 
WR HQVXUH WKDW WKH FRPSHWHQW DXWKRULWLHV VKDOO HQIRUFH VXFK UHPHGLHV ZKHQ
JUDQWHG



(YHU\RQH KDV WKH ULJKW WR VLPSOH DQG SURPSW UHFRXUVH RU DQ\ RWKHU HIIHFWLYH
UHFRXUVH WR D FRPSHWHQW FRXUW RU WULEXQDO IRU SURWHFWLRQ DJDLQVW DFWV WKDW YLRODWH KLV
IXQGDPHQWDO ULJKWV UHFRJQL]HG E\ WKH FRQVWLWXWLRQ RU ODZV >«@ RU E\ WKLV &RQYHQWLRQ
HYHQWKRXJKVXFKYLRODWLRQPD\KDYHEHHQFRPPLWWHGE\SHUVRQVDFWLQJLQWKHFRXUVHRI
WKHLURIILFLDOGXWLHV


7KH6WDWHV3DUWLHVXQGHUWDNH

>W@KH 6WDWHV 3DUWLHV WR WKLV &RQYHQWLRQ XQGHUWDNH WR UHVSHFW WKH ULJKWV DQG IUHHGRPV
UHFRJQL]HGKHUHLQDQGWRHQVXUHWRDOOSHUVRQVVXEMHFWWRWKHLUMXULVGLFWLRQWKHIUHHDQGIXOO
H[HUFLVH RI WKRVH ULJKWV DQG IUHHGRPV ZLWKRXW DQ\ GLVFULPLQDWLRQ IRU UHDVRQV RI UDFH
FRORUVH[ODQJXDJHUHOLJLRQSROLWLFDORURWKHURSLQLRQQDWLRQDORUVRFLDORULJLQHFRQRPLF
VWDWXVELUWKRUDQ\RWKHUVRFLDOFRQGLWLRQ

>Z@KHUH WKH H[HUFLVH RI DQ\ WKH ULJKWVRUIUHHGRPVUHIHUUHGWRLQ$UWLFOH  LVQRWDOUHDG\
HQVXUHG E\ OHJLVODWLYH RU RWKHU SURYLVLRQV WKH 6WDWHV 3DUWLHV XQGHUWDNH WR DGRSW LQ
DFFRUGDQFHZLWKWKHLUFRQVWLWXWLRQDOSURFHVVHVDQGWKHSURYLVLRQVRIWKLV&RQYHQWLRQVXFK
OHJLVODWLYH RU RWKHU PHDVXUHV DV PD\ EH QHFHVVDU\ WR JLYH HIIHFW WR WKRVH ULJKWV RU
IUHHGRPV

 7KH&RPPLVVLRQDUJXHVDVDNH\SRLQWODFNRIUHFRJQLWLRQRIWKHULJKWVRIWKH
&RPPXQLW\RI$ZDV7LQJQLE\1LFDUDJXDDQGPRUHVSHFLILFDOO\WKHLQHIIHFWLYHQHVVRI
WKH SURFHGXUHV VHW IRUWK LQ OHJLVODWLRQ WR PDNH WKRVH ULJKWV RI WKH LQGLJHQRXV
FRPPXQLWLHVHIIHFWLYHDVZHOODVWKHODFNRIGHPDUFDWLRQRIWKHODQGVSRVVHVVHGE\
WKDW &RPPXQLW\  7KH &RPPLVVLRQ DGGV WKDW GHVSLWH PXOWLSOH VWHSV WDNHQ E\ WKH
&RPPXQLW\RIILFLDOUHFRJQLWLRQRIWKHFRPPXQDOSURSHUW\KDVQRW\HWEHHQDWWDLQHG
DQG IXUWKHUPRUH LW KDV EHHQ SUHMXGLFHG E\ D ORJJLQJ FRQFHVVLRQ JUDQWHG WR D
FRPSDQ\FDOOHG62/&$56$RQWKHODQGVRFFXSLHGE\WKDWFRPPXQLW\

 7KH6WDWHLQWXUQDUJXHVEDVLFDOO\WKDWWKH&RPPXQLW\KDVGLVSURSRUWLRQDWH
FODLPV VLQFH LWV SRVVHVVLRQ LV QRW DQFHVWUDO LWLVUHTXHVWLQJWLWOHWRODQGVWKDWKDYH
EHHQ FODLPHG E\ RWKHU LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF &RDVW RI 1LFDUDJXD
DQG LW KDV QHYHU PDGH D IRUPDO WLWOLQJ UHTXHVW EHIRUH WKH FRPSHWHQW DXWKRULWLHV





 $UWLFOHRIWKH&RQYHQWLRQLQWXUQDVVHUWVWKDW





 $UWLFOH  RIWKH&RQYHQWLRQDIILUPVWKDW










L 
WKH6WDWHKDVSURPRWHGLPSRUWDQWLQLWLDWLYHVLQFRQQHFWLRQZLWKWLWOLQJ
RIFRPPXQDOODQGVRIWKHLQGLJHQRXVFRPPXQLWLHVRIWKH$WODQWLF&RDVW





&RQVLGHUDWLRQVRIWKH&RXUW

 $UWLFOHRIWKH&RQYHQWLRQVWDWHVWKDW








FIU&DVHRIWKH&RQVWLWXWLRQDO&RXUWVXSUDQRWHSDUDDQG-XGLFLDO*XDUDQWHHVLQ6WDWHV
RI(PHUJHQF\ DUWVDQG$PHULFDQ&RQYHQWLRQRQ+XPDQ5LJKWV $GYLVRU\2SLQLRQ2&RI
2FWREHU$6HULHV1RSDUD



FIU,YFKHU%URQVWHLQFDVHVXSUDQRWHSDUD&DVHRIWKH&RQVWLWXWLRQDO&RXUWVXSUDQRWH
SDUDDQG%iPDFD9HOiVTXH]FDVH-XGJPHQWRI1RYHPEHU&6HULHV1RSDUD



FIU ,YFKHU %URQVWHLQ FDVH VXSUD QRWH  SDUD  &DQWRUDO %HQDYLGHV FDVH -XGJPHQW RI
$XJXVW&6HULHV1RSDUDDQG'XUDQGDQG8JDUWHFDVHVXSUDQRWHSDUD


FIU &DVH RI WKH &RQVWLWXWLRQDO &RXUW VXSUD QRWH  SDUD  %iPDFD 9HOiVTXH] FDVH VXSUD
QRWH  SDUD  DQG &HVWL +XUWDGR FDVH -XGJPHQW RI 6HSWHPEHU   & 6HULHV 1R  SDUD




 7KLV&RXUWKDVIXUWKHUVWDWHGWKDWIRUWKH6WDWHWRFRPSO\ZLWKWKHSURYLVLRQV
RI WKH DIRUHPHQWLRQHG DUWLFOH LW LV QRW HQRXJK IRU WKH UHPHGLHV WR H[LVW IRUPDOO\
VLQFHWKH\PXVWDOVREHHIIHFWLYH

 ,Q WKH SUHVHQW FDVH DQDO\VLVRIDUWLFOHRIWKH&RQYHQWLRQPXVWEHFDUULHG
RXWIURPWZRSHUVSHFWLYHV)LUVWWKHUHLVWKHQHHGWRDQDO\]HZKHWKHURUQRWWKHUHLV
D ODQG WLWOLQJ SURFHGXUH ZLWK WKH FKDUDFWHULVWLFV PHQWLRQHG DERYH DQG VHFRQGO\
ZKHWKHU WKH DPSDUR UHPHGLHV VXEPLWWHG E\ PHPEHUV RI WKH &RPPXQLW\ ZHUH
GHFLGHGLQDFFRUGDQFHZLWKDUWLFOH

D 
([LVWHQFHRIDSURFHGXUHIRULQGLJHQRXVODQGWLWOLQJDQGGHPDUFDWLRQ

 $UWLFOHRIWKH&RQVWLWXWLRQRI1LFDUDJXDVWDWHVWKDW



WKHLQH[LVWHQFHRIDQHIIHFWLYHUHFRXUVHDJDLQVWWKHYLRODWLRQRIWKHULJKWVUHFRJQL]HGE\
WKH &RQYHQWLRQ FRQVWLWXWHV D WUDQVJUHVVLRQ RI WKH &RQYHQWLRQ E\ WKH 6WDWH 3DUW\ LQ
ZKLFKVXFKDVLWXDWLRQRFFXUV,QWKDWUHVSHFWLWVKRXOGEHHPSKDVL]HGWKDWIRUVXFKD
UHFRXUVHWRH[LVWLWLVQRWHQRXJKWKDWLWLVHVWDEOLVKHGLQWKH&RQVWLWXWLRQRULQWKHODZ
RU WKDW LW VKRXOG EH IRUPDOO\ DGPLVVLEOH EXW LW PXVW EH WUXO\ DSSURSULDWH WR HVWDEOLVK
ZKHWKHUWKHUHKDVEHHQDYLRODWLRQRIKXPDQULJKWVDQGWRSURYLGHHYHU\WKLQJQHFHVVDU\
WRUHPHG\LW

 7KH &RXUW KDV DOVR UHLWHUDWHG WKDW WKH ULJKW RI HYHU\ SHUVRQ WR VLPSOH DQG
UDSLG UHPHG\ RU WR DQ\ RWKHU HIIHFWLYH UHPHG\ EHIRUH WKH FRPSHWHQW MXGJHV RU
FRXUWVWRSURWHFWWKHPDJDLQVWDFWVZKLFKYLRODWHWKHLUIXQGDPHQWDOULJKWV³LVRQHRI
WKH EDVLF PDLQVWD\V QRW RQO\ RI WKH $PHULFDQ &RQYHQWLRQ EXW DOVR RI WKH 5XOH RI
/DZLQDGHPRFUDWLFVRFLHW\LQWKHVHQVHVHWIRUWKLQWKH&RQYHQWLRQ´

 7KH&RXUWKDVDOVRSRLQWHGRXWWKDW





)UHHGRP MXVWLFH UHVSHFW IRU WKH GLJQLW\ RI WKH KXPDQ SHUVRQ SROLWLFDO VRFLDO DQG
HWKQLF SOXUDOLVP UHFRJQLWLRQ RI WKH YDULRXV IRUPV RI SURSHUW\ IUHH LQWHUQDWLRQDO
FRRSHUDWLRQ DQG UHVSHFW IRU IUHH VHOIGHWHUPLQDWLRQ DUH SULQFLSOHV RI WKH 1LFDUDJXDQ
QDWLRQ

>«@

7KH 6WDWH UHFRJQL]HV WKH H[LVWHQFH RI WKH LQGLJHQRXV SHRSOHV ZKR KDYH WKH ULJKWV
GXWLHVDQGJXDUDQWHHVVHWIRUWKLQWKH&RQVWLWXWLRQDQGHVSHFLDOO\WKRVHRIPDLQWDLQLQJ
DQGGHYHORSLQJWKHLULGHQWLW\DQGFXOWXUHKDYLQJWKHLURZQIRUPVRIVRFLDORUJDQL]DWLRQ
DQGPDQDJLQJWKHLUORFDODIIDLUVDVZHOODVPDLQWDLQLQJFRPPXQDOIRUPVRIRZQHUVKLSRI
WKHLUODQGVDQGDOVRWKHXVHDQGHQMR\PHQWRIWKRVHODQGVLQDFFRUGDQFHZLWKWKHODZ
$QDXWRQRPRXVUHJLPHLVHVWDEOLVKHGLQWKH>@&RQVWLWXWLRQIRUWKHFRPPXQLWLHVRIWKH
$WODQWLF&RDVW

7KH YDULRXV IRUPV RI SURSHUW\ SXEOLF SULYDWH DVVRFLDWLYH FRRSHUDWLYH DQG
FRPPXQLWDULDQ PXVW EH JXDUDQWHHG DQG SURPRWHG ZLWK QR GLVFULPLQDWLRQ WR SURGXFH
ZHDOWKDQGDOORIWKHPZKLOHIXQFWLRQLQJIUHHO\PXVWFDUU\RXWDVRFLDOIXQFWLRQ



7KH&RPPXQLWLHVRIWKH$WODQWLF&RDVWDUHDQLQVHSDUDEOHSDUWRIWKH1LFDUDJXDQSHRSOH
DQGDVVXFKWKH\KDYHWKHVDPHULJKWVDQGWKHVDPHREOLJDWLRQV

7KH &RPPXQLWLHV RI WKH $WODQWLF &RDVW KDYH WKH ULJKW WR PDLQWDLQ DQG GHYHORS WKHLU
FXOWXUDOLGHQWLW\ZLWKLQQDWLRQDOXQLW\WRKDYHWKHLURZQIRUPVRIVRFLDORUJDQL]DWLRQDQG
WRPDQDJHWKHLUORFDODIIDLUVDFFRUGLQJWRWKHLUWUDGLWLRQV

7KH 6WDWH UHFRJQL]HV WKH FRPPXQDO IRUPV RI ODQG RZQHUVKLS RI WKH &RPPXQLW\ RI WKH
$WODQWLF &RDVW,WDOVR UHFRJQL]HVWKH XVH DQG HQMR\PHQWRI WKHZDWHUVDQGIRUHVWVRQ
WKHLUFRPPXQDOODQGV

7KH &RPPXQLWLHV RI WKH $WODQWLF &RDVW KDYH WKH ULJKW WR OLYH DQG GHYHORS XQGHU WKH
IRUPVRIVRFLDORUJDQL]DWLRQZKLFKFRUUHVSRQGWRWKHLUKLVWRULFDODQGFXOWXUDOWUDGLWLRQV

7KH 6WDWHJXDUDQWHHV WKHVHFRPPXQLWLHV WKHHQMR\PHQW RIWKHLUQDWXUDOUHVRXUFHVWKH
HIIHFWLYHQHVV RIWKHLUFRPPXQDOIRUPVRISURSHUW\DQGIUHHHOHFWLRQRIWKHLUDXWKRULWLHV
DQGUHSUHVHQWDWLYHV

,WDOVRJXDUDQWHHVSUHVHUYDWLRQRIWKHLUFXOWXUHVDQGODQJXDJHVUHOLJLRQVDQGFXVWRPV





$UW   7KH 5HJLRQV LQKDELWHG E\ WKH &RPPXQLWLHV RI WKH $WODQWLF &RDVW HQMR\ ZLWKLQ
WKH XQLW\ RI WKH 1LFDUDJXDQ 6WDWH DQ $XWRQRPRXV 5HJLPH ZKLFK JXDUDQWHHV HIIHFWLYH
H[HUFLVHRIWKHLUKLVWRULFDODQGRWKHUULJKWVVHWIRUWKLQWKH&RQVWLWXWLRQ

>«@

$UW5DWLRQDOXVHRIWKHPLQLQJIRUHVWU\ILVKLQJDQGRWKHUQDWXUDOUHVRXUFHVRIWKH
$XWRQRPRXV 5HJLRQV ZLOO UHFRJQL]H WKH SURSHUW\ ULJKWV WR WKHLU FRPPXQDO ODQGV DQG
PXVW EHQHILW WKHLU LQKDELWDQWV LQ D MXVW SURSRUWLRQ WKURXJK DJUHHPHQWV EHWZHHQ WKH
5HJLRQDO*RYHUQPHQWDQGWKH&HQWUDO*RYHUQPHQW



 /DZ 1R  SXEOLVKHG RQ 2FWREHU   LQ /D *DFHWD 1R  2IILFLDO
*D]HWWHRIWKH5HSXEOLFRI1LFDUDJXDUHJXODWHGWKH$XWRQRP\6WDWXWHRIWKH5HJLRQV
RIWKH$WODQWLF&RDVWRI1LFDUDJXD,QWKLVFRQQHFWLRQLWHVWDEOLVKHGWKDW





 $UWLFOHRIVDLG&RQVWLWXWLRQVWDWHVWKDW





 $UWLFOHRIWKH&RQVWLWXWLRQIXUWKHUVWDWHVWKDW





1LFDUDJXD DOVR PDLQWDLQV WKDW WKHUH LV D OHJDO IUDPHZRUN ZKLFK UHJXODWHV WKH
SURFHGXUH RI ODQG WLWOLQJ IRU LQGLJHQRXV FRPPXQLWLHV XQGHU WKH DXWKRULW\ RI WKH
1LFDUDJXDQ $JUDULDQ 5HIRUP ,QVWLWXWH ,15$   $V UHJDUGV WKH ORJJLQJ FRQFHVVLRQ
JUDQWHGWR62/&$56$WKH6WDWHSRLQWVRXWWKDWWKH$ZDV7LQJQL&RPPXQLW\VXIIHUHG
QR SUHMXGLFH DV WKDW FRQFHVVLRQ ZDV QRW H[HFXWHG EXW UDWKHU ZDV GHFODUHG
XQFRQVWLWXWLRQDO

 7KH &RXUW KDV QRWHG WKDW DUWLFOH  RI WKH &RQYHQWLRQ KDV HVWDEOLVKHG LQ
EURDGWHUPV

WKH REOLJDWLRQ RI WKH 6WDWHV WR RIIHU WR DOO SHUVRQV XQGHU WKHLU MXULVGLFWLRQ HIIHFWLYH
OHJDOUHPHG\DJDLQVWDFWVWKDWYLRODWHWKHLUIXQGDPHQWDOULJKWV,WDOVRHVWDEOLVKHVWKDW
WKHULJKWSURWHFWHGWKHUHLQDSSOLHVQRWRQO\WRULJKWVLQFOXGHGLQWKH&RQYHQWLRQEXWDOVR
WRWKRVHUHFRJQL]HGE\WKH&RQVWLWXWLRQRUWKHODZ
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7KH 6WDWH ZLOO SURYLGH WKH QHFHVVDU\ ODQGV IRU WKH 0LVNLWR 6XPR 5DPD DQG RWKHU
HWKQLF FRPPXQLWLHV RI WKH $WODQWLF RI 1LFDUDJXD VR DV WR LPSURYH WKHLU VWDQGDUG RI
OLYLQJDQGFRQWULEXWHWRWKHVRFLDODQGHFRQRPLFGHYHORSPHQWRIWKH>1@DWLRQ

 %DVHG RQ WKH DERYH WKH &RXUW EHOLHYHV WKDW WKH H[LVWHQFH RI QRUPV
UHFRJQL]LQJDQGSURWHFWLQJLQGLJHQRXVFRPPXQDOSURSHUW\LQ1LFDUDJXDLVHYLGHQW

 1RZ WKHQ LW ZRXOG VHHP WKDW WKH SURFHGXUH IRU WLWOLQJ RI ODQGV RFFXSLHG E\
LQGLJHQRXV JURXSV KDV QRW EHHQ FOHDUO\ UHJXODWHG LQ 1LFDUDJXDQ OHJLVODWLRQ
$FFRUGLQJWRWKH6WDWHWKHOHJDOIUDPHZRUNWRFDUU\RXWWKHSURFHVVRIODQGWLWOLQJIRU
LQGLJHQRXVFRPPXQLWLHVLQWKHFRXQWU\LVWKDWVHWIRUWKLQ/DZ1R³$PHQGPHQW
WR WKH $JUDULDQ 5HIRUP /DZ´ DQG WKDW SURFHVV VKRXOG WDNH SODFH WKURXJK WKH
1LFDUDJXDQ$JUDULDQ5HIRUP,QVWLWXWH ,15$ /DZ1RHVWDEOLVKHVWKHSURFHGXUHV
WR JXDUDQWHH SURSHUW\WRODQGIRUDOOWKRVHZKRZRUNSURGXFWLYHO\DQGHIILFLHQWO\LQ
DGGLWLRQWRGHWHUPLQLQJWKDWSURSHUW\PD\EHGHFODUHG³VXEMHFWWR´DJUDULDQUHIRUPLI
LW LV DEDQGRQHG XQFXOWLYDWHG GHILFLHQWO\ IDUPHG UHQWHG RXW RU FHGHG XQGHU DQ\
RWKHU IRUP ODQGV ZKLFK DUH QRW GLUHFWO\ IDUPHG E\ WKHLU RZQHUV EXW UDWKHU E\
SHDVDQWV WKURXJK PHGLHULD VKDUHFURSSLQJ FRORQDWR VTXDWWLQJ RU RWKHU IRUPV RI
SHDVDQW SURGXFWLRQ DQG ODQGV ZKLFK DUH EHLQJ IDUPHG E\ FRRSHUDWLYHV RU SHDVDQWV
RUJDQL]HG XQGHU DQ\ RWKHU IRUP RI DVVRFLDWLRQ  +RZHYHU WKLV &RXUW FRQVLGHUV WKDW
/DZ 1R  GRHV QRW HVWDEOLVK D VSHFLILF SURFHGXUH IRU GHPDUFDWLRQ DQG WLWOLQJ RI
ODQGV KHOG E\ LQGLJHQRXV FRPPXQLWLHV WDNLQJ LQWR DFFRXQW WKHLU VSHFLILF
FKDUDFWHULVWLFV

 7KHUHVWRIWKHERG\RIHYLGHQFHLQWKHLQVWDQWFDVHDOVRVKRZVWKDWWKH6WDWH
GRHV QRW KDYH D VSHFLILF SURFHGXUH IRU LQGLJHQRXV ODQG WLWOLQJ  6HYHUDO RI WKH
ZLWQHVVHV DQG H[SHUW ZLWQHVVHV 0DUFR $QWRQLR &HQWHQR &DIIDUHQD *DOLR &ODXGLR
(QULTXH *XUGLiQ *XUGLiQ %URRNO\Q 5LYHUD %U\DQ &KDUOHV 5LFH +DOH /RWWLH 0DULH
&XQQLQJKDPGH$JXLUUH5RTXHGH-HV~V5ROGiQ2UWHJD ZKRUHQGHUHGWHVWLPRQ\WR
WKH&RXUWDWWKHSXEOLFKHDULQJRQWKHPHULWVLQWKHLQVWDQWFDVH VXSUDSDUDVDQG
 H[SUHVVHGWKDWLQ1LFDUDJXDWKHUHLVDJHQHUDOODFNRINQRZOHGJHDQXQFHUWDLQW\
DVWRZKDWPXVWEHGRQHDQGWRZKRPVKRXOGDUHTXHVWIRUGHPDUFDWLRQDQGWLWOLQJ
EHVXEPLWWHG

 ,Q DGGLWLRQ D 0DUFK  GRFXPHQW ³*HQHUDO GLDJQRVWLF VWXG\ RQ ODQG
WHQXUHLQWKHLQGLJHQRXVFRPPXQLWLHVRIWKH$WODQWLF&RDVW´SUHSDUHGE\WKH&HQWUDO
$PHULFDQ DQG &DULEEHDQ 5HVHDUFK &RXQFLO DQG VXSSOLHG E\ WKH 6WDWH LQ WKH SUHVHQW
FDVH VXSUD SDUDV    DQG  UHFRJQL]HV³>«@ODFNRIOHJLVODWLRQDVVLJQLQJ





 'HFUHH 1R  RI $XJXVW   SHUWDLQLQJ WR WKH FUHDWLRQ RI WKH
1DWLRQDO &RPPLVVLRQ IRU WKH 'HPDUFDWLRQ RI WKH /DQGV RI WKH ,QGLJHQRXV
&RPPXQLWLHVRIWKH$WODQWLF&RDVWHVWDEOLVKHGWKDW³WKH6WDWHUHFRJQL]HVFRPPXQDO
IRUPVRISURSHUW\RIWKHODQGVRIWKH&RPPXQLWLHVRIWKH$WODQWLF&RDVW´DQGSRLQWHG
RXWWKDW³LWLVQHFHVVDU\WRHVWDEOLVKDQDSSURSULDWHDGPLQLVWUDWLYHERG\WREHJLQWKH
SURFHVV RIGHPDUFDWLRQ RIWKH WUDGLWLRQDO ODQGV RI WKHLQGLJHQRXVFRPPXQLWLHV´7R
WKLVHQGWKHGHFUHHHQWUXVWVWKDWQDWLRQDOFRPPLVVLRQDPRQJRWKHUIXQFWLRQVZLWK
WKDW RI LGHQWLI\LQJ WKH ODQGV ZKLFK WKH YDULRXV LQGLJHQRXV FRPPXQLWLHV KDYH
WUDGLWLRQDOO\ RFFXSLHG WR FRQGXFW D JHRJUDSKLFDO DQDO\VLV SURFHVV WR GHWHUPLQH WKH
FRPPXQDODUHDVDQGWKRVHEHORQJLQJWRWKH6WDWHWRSUHSDUHDGHPDUFDWLRQSURMHFW
DQGWRVHHNIXQGLQJIRUWKLVSURMHFW

 /DZ 1R  SXEOLVKHG RQ -DQXDU\   LQ /D *DFHWD 1R  2IILFLDO
*D]HWWH RI WKH 5HSXEOLF RI 1LFDUDJXD FDOOHG ³$PHQGPHQW WR WKH $JUDULDQ 5HIRUP
/DZ´HVWDEOLVKHVLQDUWLFOHWKDW
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>«@ WKHUH LV DQ LQFRPSDWLELOLW\ EHWZHHQ WKH VSHFLILF $JUDULDQ 5HIRUP ODZV RQ WKH
TXHVWLRQRILQGLJHQRXVODQGVDQGWKHFRXQWU\¶VOHJDOV\VWHP7KDWSUREOHPEULQJVZLWK
LW OHJDO DQG FRQFHSWXDO FRQIXVLRQ DQG FRQWULEXWHVWRWKHSROLWLFDO LQHIIHFWLYHQHVVRIWKH
LQVWLWXWLRQVHQWUXVWHGZLWKUHVROYLQJWKLVLVVXH

>«@

>«@ LQ 1LFDUDJXD WKH SUREOHP LV WKH ODFN RI ODZV WR DOORZ FRQFUHWH DSSOLFDWLRQ RI WKH
&RQVWLWXWLRQDOSULQFLSOHVRU>WKDW@ZKHQODZVGRH[LVW FDVHRIWKH$XWRQRP\/DZ WKHUH
KDVQRWEHHQVXIILFLHQWSROLWLFDOZLOOIRUWKHPWREHUHJXODWHG

>«@

>1LFDUDJXD@ODFNVDFOHDUOHJDOGHOLPLWDWLRQRQWKHVWDWXVRIQDWLRQDOODQGVLQUHODWLRQWR
LQGLJHQRXVFRPPXQDOODQGV

>«@

>«@ EH\RQG WKH UHODWLRQ EHWZHHQ QDWLRQDO DQG FRPPXQDO ODQG WKH YHU\ FRQFHSW RI
LQGLJHQRXVFRPPXQDOODQGODFNVDFOHDUGHILQLWLRQ

 2Q WKH RWKHU KDQG LW KDV EHHQ SURYHQ WKDW VLQFH  QR WLWOH GHHGV KDYH
EHHQLVVXHGWRLQGLJHQRXVFRPPXQLWLHV VXSUDSDUD V 

 ,QOLJKWRIWKHDERYHWKLV&RXUWFRQFOXGHVWKDWWKHUHLVQRHIIHFWLYHSURFHGXUH
LQ1LFDUDJXDIRUGHOLPLWDWLRQGHPDUFDWLRQDQGWLWOLQJRILQGLJHQRXVFRPPXQDOODQGV


E 
$GPLQLVWUDWLYHDQGMXGLFLDOVWHSV

 'XHWRWKHODFNRIVSHFLILFDQGHIIHFWLYHOHJLVODWLRQIRULQGLJHQRXVFRPPXQLWLHV
WRH[HUFLVHWKHLUULJKWVDQGWRWKHIDFWWKDWWKH6WDWHKDVGLVSRVHGRIODQGVRFFXSLHG
E\ LQGLJHQRXV FRPPXQLWLHV E\ JUDQWLQJ D FRQFHVVLRQ WKH³*HQHUDOGLDJQRVWLFVWXG\
RQ ODQG WHQXUH LQ WKH LQGLJHQRXV FRPPXQLWLHV RI WKH$WODQWLF&RDVW´FDUULHGRXWE\
WKH &HQWUDO $PHULFDQ DQG &DULEEHDQ 5HVHDUFK &RXQFLO SRLQWV RXW WKDW ³ µDPSDUR
UHPHGLHV¶ KDYH EHHQ ILOHG VHYHUDO WLPHV DOOHJLQJ WKDW D FRQFHVVLRQ E\ WKH 6WDWH
QRUPDOO\ WR D ORJJLQJ ILUP  LQWHUIHUHV ZLWK WKH FRPPXQDO ULJKWV RI D VSHFLILF
LQGLJHQRXVFRPPXQLW\´

 ,WKDVEHHQSURYHQWKDWWKH$ZDV7LQJQL&RPPXQLW\KDVWDNHQYDULRXVVWHSV
EHIRUHGLIIHUHQW1LFDUDJXDQDXWKRULWLHV VXSUDSDUDV x  R  S  U DVIROORZV

D
RQ-XO\WKH\VXEPLWWHGDOHWWHUWRWKH0LQLVWHURI0$5(1$LQ
ZKLFK WKH\ UHTXHVWHG WKDW QR IXUWKHU VWHSV EH WDNHQ WR JUDQW WKH
FRQFHVVLRQ WR WKH 62/&$56$ FRUSRUDWLRQ ZLWKRXW D SULRU DJUHHPHQW
ZLWKWKH&RPPXQLW\
E
LQ0DUFKDUHTXHVWZDVILOHGEHIRUHWKH5HJLRQDO&RXQFLORIWKH
5$$1 WR HQVXUH WKHLU SURSHUW\ ULJKWV WR WKHLU DQFHVWUDO FRPPXQDO
ODQGV LQ DFFRUGDQFH ZLWK WKH &RQVWLWXWLRQ RI 1LFDUDJXD DQG IRU WKH
5HJLRQDO &RXQFLO RI WKH 5$$1 WR SUHYHQW WKH JUDQWLQJ RI FRQFHVVLRQV
IRUWKHXWLOL]DWLRQRIQDWXUDOUHVRXUFHVLQWKHDUHDZLWKRXWWKHDVVHQWRI
WKH &RPPXQLW\  7KH ODWWHU VXEPLWWHG VHYHUDO SURSRVDOV IRU







VSHFLILF DXWKRULW\ WR ,15$ WR JUDQW WLWOH WR LQGLJHQRXV FRPPXQDO ODQGV´ DQG SRLQWV
RXWWKDWLWLVSRVVLEOHWKDWWKHH[LVWHQFHRI³OHJDODPELJXLWLHVKDV>«@FRQWULEXWHGWR
WKHSURQRXQFHGGHOD\LQWKHUHVSRQVHE\,15$WRLQGLJHQRXVGHPDQGVIRUFRPPXQDO
WLWOLQJ´7KDWGLDJQRVWLFVWXG\DGGVWKDW





H

G

F

GHOLPLWDWLRQ DQG RIILFLDO UHFRJQLWLRQ RI LWV FRPPXQDO ODQGV DQG IRU
6WDWHODQGVWREHLGHQWLILHGLQWKHDUHD
RQ 6HSWHPEHU   DQ DPSDUR UHPHG\ DDSOLFDWLRQ ZDV ILOHG
EHIRUHWKH$SSHOODWH&RXUWRI0DWDJDOSDUHTXHVWLQJVXVSHQVLRQRIWKH
³SURFHVV RI JUDQWLQJ WKH FRQFHVVLRQ UHTXHVWHG E\ 62/&$56$ RI
0$5(1$´ DQG IRU DQ RUGHU WR EH LVVXHG IRU ³WKH DJHQWV RI 62/&$56$
>«@ WR HYDFXDWH WKH FRPPXQDO ODQGV RI $ZDV 7LQJQL>@ ZKHUH ZRUNV
DUH FXUUHQWO\ XQGHUZD\ WR EHJLQ ORJJLQJ´ VLQFH WKH GLVSXWHG DFWLRQV
DQG RPLVVLRQV ³ZHUH YLRODWLRQV RI DUWLFOHV    DQG  RI WKH
&RQVWLWXWLRQRI 1LFDUDJXD ZKLFK WRJHWKHU JXDUDQWHHWKHSURSHUW\DQG
XVH ULJKWV RI WKH LQGLJHQRXV FRPPXQLWLHV WR WKHLU FRPPXQDO ODQGV´
2Q 6HSWHPEHU   WKH &LYLO 3DQHO RI WKH $SSHOODWH &RXUW RI WKH
6L[WK 5HJLRQ RI 0DWDJDOSD GHFODUHG WKLV UHPHG\ LQDGPLVVLEOH EHFDXVH
LWZDV³XQIRXQGHG´
RQ6HSWHPEHUDQDPSDURUHPHG\DSSOLFDWLRQZDVILOHGEHIRUH
WKH 6XSUHPH &RXUW RI -XVWLFH IRU UHYLHZ RI IDFW DV ZHOO DV ODZ WR
GLVSXWH WKH GHFLVLRQ PHQWLRQHG LQ WKH SUHYLRXV SDUDJUDSK  2Q
)HEUXDU\WKH6XSUHPH&RXUWUHMHFWHGWKDWUHPHG\DQG
RQ 1RYHPEHU   WKH &RPPXQLW\ILOHG DQ DPSDUR UHPHG\ EHIRUH
WKH&LYLO3DQHORIWKH$SSHOODWH&RXUWRIWKH6L[WK5HJLRQRI0DWDJDOSD
DJDLQVW WKH 0LQLVWHU RI 0$5(1$ WKH *HQHUDO 'LUHFWRU RI WKH 1DWLRQDO
)RUHVWU\ 6HUYLFH RI 0$5(1$ DQG WKH PHPEHUV RI WKH %RDUG RI
'LUHFWRUVRIWKH5HJLRQDO&RXQFLORIWKH5$$1GXULQJWRDQG
 WR LQZKLFKWKH\UHTXHVWHGEDVLFDOO\WKDWWKHFRQFHVVLRQ
WR 62/&$56$ EH GHFODUHG QXOO DQG WKDW DQ RUGHU EH LVVXHG IRU WKH
%RDUGRI'LUHFWRUVRIWKH5HJLRQDO&RXQFLORIWKH5$$1WRSURFHVVWKH
UHTXHVW ILOHG LQ 0DUFK  WR ³SURPRWH D SURFHVV WR DWWDLQ RIILFLDO
UHFRJQLWLRQDQG>F@HUWLILFDWLRQRIWKHSURSHUW\ULJKWVRIWKH&RPPXQLW\
WR LWV DQFHVWUDO ODQGV´  2Q 1RYHPEHU   WKLV DSSOLFDWLRQ ZDV
DGPLWWHGE\WKDW3DQHOZKLFKVXPPRQHGWKHSDUWLHVWRDSSHDUEHIRUH
WKH6XSUHPH&RXUWRI-XVWLFH2Q2FWREHUWKH&RQVWLWXWLRQDO
&RXUW RI WKH 6XSUHPH &RXUW RI -XVWLFH GHFODUHG ³WKH DPSDUR UHPHG\
XQIRXQGHGEHFDXVHLWLVWLPHEDUUHG´




 ,Q DGGLWLRQ WR WKRVH VWHSV RQ 0DUFK   $OIRQVR 6PLWK :DUPDQ DQG
+XPEHUWR 7KRPSVRQ 6DQJ PHPEHUV RI WKH 5HJLRQDO &RXQFLO RI WKH 5$$1 ILOHG DQ
DPSDUR UHPHG\ EHIRUH WKH $SSHOODWH &RXUW RI 0DWDJDOSD DJDLQVW WKH 0LQLVWHU RI
0$5(1$ DQG WKH 'LUHFWRU RI WKH 1DWLRQDO )RUHVWU\ $GPLQLVWUDWLRQ RI 0$5(1$ IRU
KDYLQJ ³VLJQHG DQG DXWKRUL]HG´ WKH ORJJLQJ FRQFHVVLRQ WR 62/&$56$ ZLWKRXW LW
KDYLQJ EHHQ GLVFXVVHG DQG HYDOXDWHG E\ WKH SOHQDU\ RI WKH 5HJLRQDO &RXQFLO RI WKH
1$$5LQYLRODWLRQRIDUWLFOHRIWKH&RQVWLWXWLRQRI1LFDUDJXD2Q$SULO
WKH &LYLO 3DQHO RI WKH $SSHOODWH &RXUW RI 0DWDJDOSD DGPLWWHG WKH DPSDUR UHPHG\
ILOHG LVVXHG DQ RUGHU WKDW WKH $WWRUQH\ *HQHUDO RI WKH 5HSXEOLF EH LQIRUPHG RI LW
GHQLHGWKHUHTXHVWWRVXVSHQGWKHGLVSXWHGDFWUHIHUUHGLWWRWKH6XSUHPH&RXUWRI
-XVWLFHZDUQHGWKHRIILFLDOVDJDLQVWZKRPWKHDSSHDOZDVGLUHFWHGWKDWWKH\VKRXOG
VHQG D ZULWWHQ UHSRUW RQ WKHLU DFWLRQV WR WKH 6XSUHPH &RXUW RI -XVWLFH DQG
VXPPRQHGWKHSDUWLHVWRDSSHDUEHIRUHWKH6XSUHPH&RXUWWRH[HUFLVHWKHLUULJKWV
2Q )HEUXDU\   WKH &RQVWLWXWLRQDO &RXUW RI WKH 6XSUHPH &RXUW RI -XVWLFH
DGPLWWHGWKHDPSDURUHPHG\ILOHGDQGUXOHGWKDWWKHFRQFHVVLRQZDVXQFRQVWLWXWLRQDO
DVLWZDVQRWDSSURYHGE\WKH5HJLRQDO&RXQFLORIWKH5$$1EXWUDWKHUE\LWV%RDUGRI
'LUHFWRUV DQG E\ WKH 5HJLRQDO &RRUGLQDWRU RI WKH 5$$1  2Q -DQXDU\  
+XPEHUWR 7KRPSVRQ 6DQJ ILOHG D EULHI EHIRUH WKH 6XSUHPH &RXUW RI -XVWLFH RI
1LFDUDJXD LQ ZKLFK KH UHTXHVWHG H[HFXWLRQ RI -XGJPHQW 1R  RI )HEUXDU\ 
2Q)HEUXDU\WKH&RQVWLWXWLRQDO3DQHORIWKH6XSUHPH&RXUWRI-XVWLFH
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FIU&DVHRI WKH&RQVWLWXWLRQDO&RXUWVXSUD QRWHSDUD  DQG-XGLFLDO*XDUDQWHHVLQ6WDWHV
RI(PHUJHQF\ DUWVDQG$PHULFDQ&RQYHQWLRQRQ+XPDQ5LJKWV VXSUDQRWHSDUD

FIU &DVH RI WKH &RQVWLWXWLRQDO &RXUW VXSUD QRWH  SDUD  3DQLDJXD 0RUDOHV HW DO FDVH
-XGJPHQW RI 0DUFK    & 6HULHV1RSDUD DQG*HQLH /DFD\R FDVH-XGJPHQW RI-DQXDU\
&6HULHV1RSDUD



FIU,YFKHU%URQVWHLQFDVHVXSUDQRWHSDUD&DVHRIWKH&RQVWLWXWLRQDO&RXUWVXSUDQRWH
SDUDDQG-XGLFLDO*XDUDQWHHVLQ6WDWHVRI(PHUJHQF\ DUWVDQG$PHULFDQ&RQYHQWLRQ
RQ+XPDQ5LJKWV VXSUDQRWHSDUD




LVVXHG DQ RUGHU WR LQIRUP WKH 3UHVLGHQW RI 1LFDUDJXD RI WKH QRQFRPSOLDQFH E\ WKH
0LQLVWHURI0$5(1$ZLWK-XGJPHQW1RRI)HEUXDU\IRUWKHODWWHUWREH
RUGHUHGWRGXO\FRPSO\ZLWKWKDWRUGHUDQGDOVRWRUHSRUWWRWKH1DWLRQDO$VVHPEO\
RI1LFDUDJXDRQWKHPDWWHU VXSUDSDUD T 

 ,QWKHFRXUVHRIH[DPLQLQJVLPSOHUDSLGDQGHIIHFWLYHPHFKDQLVPVLQYROYHG
LQ WKH SURYLVLRQGLVFXVVHGWKLV&RXUWKDVPDLQWDLQHGWKDWWKHSURFHGXUDOLQVWLWXWLRQ
RIDPSDURKDVWKHUHTXLUHGFKDUDFWHULVWLFVWRHIIHFWLYHO\SURWHFWIXQGDPHQWDOULJKWV
WKDW LV EHLQJ VLPSOH DQG EULHI  ,Q WKH 1LFDUDJXDQ FRQWH[W LQ DFFRUGDQFH ZLWK WKH
SURFHGXUHHVWDEOLVKHGIRUDPSDURUHPHGLHVLQ/DZ1RSXEOLVKHGLQ/D*DFHWD1R
FDOOHG³$PSDUR/DZ´LWVKRXOGEHGHFLGHGZLWKLQGD\V

 ,Q WKH LQVWDQW FDVH WKH ILUVW DPSDUR UHPHG\ ZDV ILOHG EHIRUH WKH $SSHOODWH
&RXUW RI 0DWDJDOSD RQ 6HSWHPEHU   DQG WKH FRXUW GHFLVLRQ ZDV UHDFKHG RQ
WKH  RI WKDW VDPH PRQWK DQG \HDU WKDW LV HLJKW GD\V ODWHU  6LQFH WKDW UHPHG\
ZDVGLVPLVVHGRQ6HSWHPEHUWKHUHSUHVHQWDWLYHVRIWKH&RPPXQLW\ILOHGD
UHPHG\ WR DSSHDO IRU UHYLHZ RI IDFW DV ZHOO DV ODZ EHIRUH WKH 6XSUHPH &RXUW RI
-XVWLFH SXUVXDQW WR DUWLFOH  RI WKH $PSDUR /DZ  2Q )HEUXDU\   WKH
6XSUHPH&RXUWRI-XVWLFHUHMHFWHGWKDWUHPHG\7KH,QWHU$PHULFDQ&RXUWQRWHVWKDW
WKH ILUVW RI WKH DERYHPHQWLRQHG MXGLFLDO GHFLVLRQV ZDV UHDFKHG ZLWKLQ D UHDVRQDEOH
WLPH+RZHYHUSURFHVVLQJWKHUHPHG\ILOHGIRUUHYLHZRIIDFWDVZHOODVODZWRRNRQH
\HDU ILYH PRQWKV DQG VL[ GD\V EHIRUH LW ZDV GHFLGHG E\ WKH 6XSUHPH &RXUW RI
-XVWLFH

 7KH VHFRQG DPSDUR UHPHG\ ZDVILOHGEHIRUHWKH&LYLO3DQHORIWKH$SSHOODWH
&RXUWRIWKH6L[WK5HJLRQRI0DWDJDOSDRQ1RYHPEHUDGPLWWHGE\WKDWFRXUW
RQWKHWKRIWKDWVDPHPRQWKDQG\HDUDQGGHFLGHGE\WKH&RQVWLWXWLRQDO3DQHORI
WKH6XSUHPH&RXUWRI-XVWLFHRQ2FWREHU,QRWKHUZRUGVPRQWKVDQG
VHYHQGD\VHODSVHGIURPWKHWLPHWKHUHPHG\ZDVILOHGXQWLODGHFLVLRQZDVUHDFKHG
RQLW

 ,QOLJKWRIWKHFULWHULDHVWDEOLVKHGRQWKHVXEMHFWE\WKLV&RXUWDQGEHDULQJLQ
PLQGWKHVFRSHRIUHDVRQDEOHWHUPVLQMXGLFLDOSURFHHGLQJVLWFDQEHVDLGWKDWWKH
SURFHGXUH IROORZHG LQ WKH YDULRXV FRXUWV ZKLFK KHDUG WKH DPSDUR UHPHGLHV LQ WKLV
FDVH GLG QRW UHVSHFW WKH SULQFLSOH RI D UHDVRQDEOH WHUP SURWHFWHG E\ WKH $PHULFDQ
&RQYHQWLRQ$FFRUGLQJWRWKHFULWHULDRIWKLV&RXUWDPSDURUHPHGLHVZLOOEHLOOXVRU\
DQGLQHIIHFWLYHLIWKHUHLVXQMXVWLILHGGHOD\LQUHDFKLQJDGHFLVLRQRQWKHP

 )XUWKHUPRUH WKH &RXUWKDVDOUHDG\VDLGWKDWDUWLFOHRIWKH&RQYHQWLRQLV
FORVHO\ OLQNHG WR WKH JHQHUDO REOLJDWLRQ RI DUWLFOH    RI WKH &RQYHQWLRQ ZKLFK
DVVLJQV SURWHFWLYH IXQFWLRQV WR GRPHVWLF ODZ LQ WKH 6WDWHV 3DUW\ DQG WKHUHIRUH WKH
6WDWH KDV WKH UHVSRQVLELOLW\ WR GHVLJQDWH DQ HIIHFWLYH UHPHG\ DQG WR UHIOHFW LW LQ
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FIU 9LOODJUiQ 0RUDOHV HW DO FDVH  ³6WUHHW &KLOGUHQ´ FDVH  -XGJPHQW RI 1RYHPEHU &
6HULHV 1R  SDUD  DOVR VHH ,YFKHU %URQVWHLQ FDVH VXSUD QRWH  SDUD  DQG &DQWRUDO
%HQDYLGHVFDVHVXSUDQRWHSDUD



FIU%DHQD5LFDUGRHWDOFDVHVXSUDQRWHSDUDDQG&DQWRUDO%HQDYLGHVFDVHVXSUDQRWH
SDUD


7KHUHLVQRVXEVWDQWLDOYDULDWLRQDPRQJWKH6SDQLVK(QJOLVK3RUWXJXHVHDQG)UHQFKODQJXDJH
WH[WIRUDUWLFOHRIWKH&RQYHQWLRQ7KHRQO\GLIIHUHQFHLVWKDWWKHHSLJUDSKLQWKH(QJOLVKODQJXDJHWH[W
UHDGV³5LJKWWR3URSHUW\´ZKLOHLQWKHRWKHUWKUHHODQJXDJHVLWUHDGV³5LJKWWR3ULYDWH3URSHUW\´



 7KH &RXUW EHOLHYHV LW QHFHVVDU\ WR PDNH WKH ULJKWV UHFRJQL]HG E\ WKH
1LFDUDJXDQ &RQVWLWXWLRQ DQG OHJLVODWLRQ HIIHFWLYH LQ DFFRUGDQFH ZLWK WKH $PHULFDQ
&RQYHQWLRQ7KHUHIRUHSXUVXDQWWRDUWLFOHRIWKH$PHULFDQ&RQYHQWLRQWKH6WDWH
PXVW DGRSW LQ LWV GRPHVWLF ODZ WKH QHFHVVDU\ OHJLVODWLYH DGPLQLVWUDWLYH RU RWKHU
PHDVXUHV WR FUHDWH DQ HIIHFWLYH PHFKDQLVP IRU GHOLPLWDWLRQ DQG WLWOLQJ RI WKH
SURSHUW\ RI WKH PHPEHUV RI WKH $ZDV 7LQJQL 0D\DJQD &RPPXQLW\ LQ DFFRUGDQFH
ZLWKWKHFXVWRPDU\ODZYDOXHVFXVWRPVDQGPRUHVRIWKDW&RPPXQLW\

 )URP DOO WKH DERYH WKH &RXUW FRQFOXGHV WKDW WKH 6WDWH YLRODWHG DUWLFOH  RI
WKH$PHULFDQ&RQYHQWLRQWRWKHGHWULPHQWRIWKHPHPEHUVRIWKH0D\DJQD 6XPR 
$ZDV7LQJQL&RPPXQLW\LQFRQQHFWLRQZLWKDUWLFOHV  DQGRIWKH&RQYHQWLRQ

,;
9,2/$7,212)$57,&/(
5LJKWWR3ULYDWH3URSHUW\


$UJXPHQWVRIWKH&RPPLVVLRQ

 5HJDUGLQJDUWLFOHRIWKH&RQYHQWLRQWKH&RPPLVVLRQDUJXHGWKDW


D 
WKH 0D\DJQD &RPPXQLW\ KDV FRPPXQDO SURSHUW\ ULJKWV WR ODQG DQG
QDWXUDO UHVRXUFHV EDVHG RQ WUDGLWLRQDO SDWWHUQV RI XVH DQG RFFXSDWLRQ RI
DQFHVWUDO WHUULWRU\  7KHUH ULJKWV ³H[LVW HYHQ ZLWKRXW 6WDWH DFWLRQV ZKLFK
VSHFLI\WKHP´7UDGLWLRQDOODQGWHQXUHLVOLQNHGWRDKLVWRULFDOFRQWLQXLW\EXW
QRW QHFHVVDULO\ WR D VLQJOH SODFH DQG WR D VLQJOH VRFLDO FRQIRUPDWLRQ
WKURXJKRXW WKH FHQWXULHV  7KH RYHUDOO WHUULWRU\ RI WKH &RPPXQLW\ LV
SRVVHVVHGFROOHFWLYHO\DQGWKHLQGLYLGXDOVDQGIDPLOLHVHQMR\VXEVLGLDU\ULJKWV
RIXVHDQGRFFXSDWLRQ




 $V VWDWHG EHIRUH LQ WKLV FDVH 1LFDUDJXD KDV QRW DGRSWHG WKH DGHTXDWH
GRPHVWLFOHJDOPHDVXUHVWRDOORZGHOLPLWDWLRQGHPDUFDWLRQDQGWLWOLQJRILQGLJHQRXV
FRPPXQLW\ ODQGV QRU GLG LW SURFHVV WKH DPSDUR UHPHG\ ILOHG E\ PHPEHUV RI WKH
$ZDV7LQJQL&RPPXQLW\ZLWKLQDUHDVRQDEOHWLPH



>W@KH JHQHUDO GXW\ XQGHU DUWLFOH  RI WKH $PHULFDQ &RQYHQWLRQ LQYROYHV DGRSWLQJ
SURWHFWLYH PHDVXUHV LQ WZR GLUHFWLRQV  2Q WKH RQH KDQG VXSSUHVVLQJ QRUPV DQG
SUDFWLFHV RI DQ\ W\SH WKDW FDUU\ ZLWK WKHP WKH YLRODWLRQ RI JXDUDQWHHV VHW IRUWK LQ WKH
FRQYHQWLRQ  2Q WKH RWKHU KDQG LVVXLQJ QRUPV DQG GHYHORSLQJ SUDFWLFHV ZKLFK DUH
FRQGXFLYHWRHIIHFWLYHUHVSHFWIRUVXFKJXDUDQWHHV

QRUPV DV ZHOO DV WR HQVXUH GXH DSSOLFDWLRQ RI WKDW UHPHG\ E\ LWV MXGLFLDO
DXWKRULWLHV

 $ORQJWKHVHVDPHOLQHVWKH&RXUWKDVH[SUHVVHGWKDW















J 
WKH 1DWLRQDO &RPPLVVLRQ IRU WKH 'HPDUFDWLRQ RI WKH /DQGV RI WKH
,QGLJHQRXV &RPPXQLWLHV RI WKH $WODQWLF &RDVW FUHDWHG IRU WKH SXUSRVH RI
SUHSDULQJ D ³'HPDUFDWLRQ 3URMHFW´ KDV QRW FRQWULEXWHG WR HVWDEOLVKLQJ D
PHFKDQLVPIRUGHPDUFDWLRQRIWKHODQGVRILQGLJHQRXVSHRSOHVZLWKWKHLUIXOO
SDUWLFLSDWLRQ

K 
PRVWLQKDELWDQWVRI$ZDV7LQJQLDUULYHGGXULQJWKHVWRWKHSODFH
ZKHUH WKH\ KDYH WKHLU PDLQ UHVLGHQFH KDYLQJ FRPH IURP WKHLU IRUPHU
DQFHVWUDOSODFH7XEXU~V7KHUHZDVDPRYHPHQWIURPRQHSODFHWRDQRWKHU
ZLWKLQ WKHLU DQFHVWUDO WHUULWRU\ WKH 0D\DJQD DQFHVWRUV ZHUH KHUH VLQFH
LPPHPRULDOWLPHV

L 
WKHUHDUHODQGVWKDWKDYHWUDGLWLRQDOO\EHHQVKDUHGE\$ZDV7LQJQLDQG
RWKHUFRPPXQLWLHV7KHFRQFHSWRISURSHUW\FDQFRQVLVWRIFRRZQHUVKLSRULQ
DFFHVVDQGXVHULJKWVDFFRUGLQJWRWKHFXVWRPVRILQGLJHQRXVFRPPXQLWLHVRI
WKH$WODQWLF&RDVW

M 
WKH 6WDWH EUHDFKHG DUWLFOH  RI WKH &RQYHQWLRQ E\ JUDQWLQJ WKH
62/&$56$FRUSRUDWLRQDORJJLQJFRQFHVVLRQRQODQGVWUDGLWLRQDOO\RFFXSLHGE\
WKH &RPPXQLW\ D FRQFHVVLRQ ZKLFKHQGDQJHUHGWKHHQMR\PHQWRIWKHULJKWV
RI WKH LQGLJHQRXV FRPPXQLWLHV DQG E\ FRQVLGHULQJ DOO ODQGV QRW UHJLVWHUHG
XQGHUIRUPDOWLWOHGHHGWREH6WDWHODQGV


I 
WKH OLIH RI WKH PHPEHUV RI WKH &RPPXQLW\ IXQGDPHQWDOO\GHSHQGVRQ
DJULFXOWXUHKXQWLQJDQGILVKLQJLQDUHDVQHDUWKHLUYLOODJHV7KH&RPPXQLW\¶V
UHODWLRQV WR LWV ODQG DQG UHVRXUFHV DUH SURWHFWHG E\ RWKHU ULJKWV VHW IRUWK LQ
WKH $PHULFDQ &RQYHQWLRQ VXFK DV WKH ULJKW WR OLIH KRQRU DQG GLJQLW\
IUHHGRP RI FRQVFLHQFH DQG UHOLJLRQ IUHHGRP RI DVVRFLDWLRQ ULJKWV RI WKH
IDPLO\DQGIUHHGRPRIPRYHPHQWDQGUHVLGHQFH

F 
WKH &RQVWLWXWLRQ RI 1LFDUDJXD DQG WKH $XWRQRP\ 6WDWXWH RI WKH
5HJLRQV RI WKH $WODQWLF &RDVW RI 1LFDUDJXD UHFRJQL]H SURSHUW\ ULJKWV ZKRVH
RULJLQ LV IRXQG LQ WKH FXVWRPDU\ ODZ V\VWHP RI ODQG WHQXUH ZKLFK KDV
WUDGLWLRQDOO\ H[LVWHG LQ WKH LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF &RDVW
)XUWKHUPRUH WKH ULJKWV RI WKH &RPPXQLW\ DUH SURWHFWHG E\ WKH $PHULFDQ
&RQYHQWLRQ DQG E\ SURYLVLRQV VHW IRUWK LQ RWKHU LQWHUQDWLRQDO FRQYHQWLRQV WR
ZKLFK1LFDUDJXDLVDSDUW\

G 
WKHUH LV DQ LQWHUQDWLRQDO FXVWRPDU\ LQWHUQDWLRQDO ODZ QRUP ZKLFK
DIILUPVWKHULJKWVRILQGLJHQRXVSHRSOHVWRWKHLUWUDGLWLRQDOODQGV
H 
WKH6WDWHKDVQHLWKHUGHPDUFDWHGQRUWLWOHGWKHLQGLJHQRXVODQGVRIWKH
$ZDV 7LQJQL &RPPXQLW\ QRU KDV LW WDNHQ RWKHU HIIHFWLYH PHDVXUHV WR HQVXUH
WKH SURSHUW\ ULJKWV RI WKH &RPPXQLW\ WR LWV DQFHVWUDO ODQGV DQG QDWXUDO
UHVRXUFHV

E 
WUDGLWLRQDO SDWWHUQV RI XVH DQG RFFXSDWLRQ RI WHUULWRU\ E\ WKH
LQGLJHQRXV FRPPXQLWLHV RI WKH $WODQWLF &RDVW RI 1LFDUDJXD JHQHUDWH
FXVWRPDU\ ODZ SURSHUW\ V\VWHPV WKH\ DUH SURSHUW\ ULJKWV FUHDWHG E\
LQGLJHQRXVFXVWRPDU\ODZQRUPVDQGSUDFWLFHVZKLFKPXVWEHSURWHFWHGDQG
WKH\ TXDOLI\ DV SURSHUW\ ULJKWV SURWHFWHG E\ DUWLFOH  RI WKH &RQYHQWLRQ
1RQUHFRJQLWLRQ RI WKH HTXDOLW\ RI SURSHUW\ ULJKWV EDVHG RQ LQGLJHQRXV
WUDGLWLRQ LV FRQWUDU\ WR WKH SULQFLSOH RI QRQGLVFULPLQDWLRQ VHW IRUWK LQ DUWLFOH
  RIWKH&RQYHQWLRQ











R 
WKHJUDQWLQJRIWKHFRQFHVVLRQWR62/&$56$DQGRPLVVLRQE\WKH6WDWH
LQ QRW DGRSWLQJ PHDVXUHV WR JXDUDQWHH WKH ULJKWV RI WKH $ZDV 7LQJQL
&RPPXQLW\WRWKHODQGDQGWKHQDWXUDOUHVRXUFHVDFFRUGLQJWRLWVWUDGLWLRQDO
ODQG XVH DQG RFFXSDWLRQ SDWWHUQV ZDV D YLRODWLRQ RI DUWLFOHV  DQG  RI WKH
&RQYHQWLRQ

x 
LQ WKH LQVWDQW FDVH WKH $PHULFDQ &RQYHQWLRQ PXVW EH LQWHUSUHWHG
LQFOXGLQJ WKH SULQFLSOHV SHUWDLQLQJ WR FROOHFWLYH ULJKWV RI LQGLJHQRXV SHRSOHV
SXUVXDQWWRDUWLFOHRIWKH&RQYHQWLRQDQG

Q 
WKH 6WDWH PXVW DGRSW DSSURSULDWH PHDVXUHV IRU GHPDUFDWLRQ RI WKH
SURSHUW\RIWKH&RPPXQLW\DQGWRIXOO\JXDUDQWHHWKH&RPPXQLW\¶VULJKWVWR
LWVODQGVDQGUHVRXUFHV

P 
DUWLFOH  RI WKH &RQVWLWXWLRQ RI 1LFDUDJXD UHIHUV WR WKH DSSURYDO RI
FRQFHVVLRQVE\WKH6WDWHWRODQGVEHORQJLQJWRWKH6WDWHQRWWRWKHXWLOL]DWLRQ
RI UHVRXUFHV RQ FRPPXQDO ODQGV  7KDW DUWLFOH GRHV QRW DXWKRUL]H 0$5(1$
DQG WKH 5HJLRQDO &RXQFLO RI WKH 5$$1 WR DXWKRUL]H ORJJLQJ RQ SULYDWH RU
FRPPXQDOODQGVZLWKRXWWKHRZQHU¶VDXWKRUL]DWLRQ

N 
WKHPHPEHUVRIWKH&RPPXQLW\³RFFXS\DQGXWLOL]HDVXEVWDQWLDOSDUW
RI WKH DUHD RI WKH FRQFHVVLRQ´  7KH FRQFHVVLRQ JUDQWHG WR WKH 62/&$56$
FRUSRUDWLRQ HQGDQJHUHG WKH HFRQRPLF LQWHUHVWV VXUYLYDO DQG FXOWXUDO
LQWHJULW\ RI WKH &RPPXQLW\ DQG LWV PHPEHUV  ³>7@KH ORJJLQJ RSHUDWLRQV RI
62/&$56$>«@RQODQGVXVHGDQGRFFXSLHGE\WKH$ZDV7LQJQL&RPPXQLW\
VSHFLILFDOO\ PD\ KDYH GDPDJHG WKXV &RPPXQLW\¶V IRUHVWV´  7KH FRQFHVVLRQ
DQGWKHDFWLRQVRIWKH6WDWHLQFRQQHFWLRQZLWKLWDUHDYLRODWLRQRIWKHULJKWWR
SURSHUW\

O 
WKHFRPSOH[LW\RIWKHPDWWHULVQRH[FXVHIRUWKH6WDWHQRWWRIXOILOOLWV
REOLJDWLRQVQRUIRULWWRPDQDJHWKHXQWLWOHGLQGLJHQRXVODQGVDVLIWKH\ZHUH
6WDWHODQGV




$UJXPHQWVRIWKH6WDWH

 5HJDUGLQJDUWLFOHRIWKH&RQYHQWLRQWKH6WDWHDOOHJHGWKDW

D 
WKHUH DUH ³SDUWLFXODULVWLF FLUFXPVWDQFHV ZKLFK SODFH WKLV FODLP RXWVLGH
WKH QRUPDO VFRSH RI LQGLJHQLVW ODZ´  7KH &RPPXQLW\ LV D VPDOO JURXS RI
LQGLJHQRXVSHRSOHZKLFKUHVXOWHGIURPDFRPPXQDOVHSDUDWLRQDQGVXFFHVVLYH
JHRJUDSKLF VKLIWV WKHLU SUHVHQFH LQ WKH UHJLRQ KDV QRW EHHQ VXIILFLHQWO\
GRFXPHQWHGWKH\SRVVHVVODQGVZKLFKDUHQRWDQFHVWUDODQGRQSDUWRIZKLFK
WLWOH KDV EHHQ REWDLQHG E\ RWKHU LQGLJHQRXV FRPPXQLWLHV RU RWKHU
FRPPXQLWLHV FODLP WKDW WKH\ KDYH DQFHVWUDO SRVVHVVLRQ ULJKWV SUHGDWLQJ WKH
DOOHJHG ULJKWRI$ZDV7LQJQL/DQGFODLPVE\YDULRXVHWKQLFJURXSVKDYHOHG
WR WKH H[LVWHQFH RI FRPSOH[ FRQIOLFWLQJ LQWHUHVWV ZKLFK UHTXLUH FDUHIXO
DQDO\VLV E\ QDWLRQDO DXWKRULWLHV DQG D GHOLFDWH SURFHVV RI VROXWLRQ RI WKRVH
FRQIOLFWV WR JHQHUDWH OHJDO FHUWDLQW\  7KH &RPPXQLW\ UHFRJQL]HG WKDW LWV
SRSXODWLRQ LQFOXGHV SHUVRQV FRPLQJ IURP WKH 7LOED/XSLD LQGLJHQRXV
FRPPXQLW\ZKLFKUHFHLYHGWLWOHGHHGIURPWKH6WDWH

E 
/DZ 1R  NQRZQ DV WKH ³$PHQGPHQW WR WKH $JUDULDQ 5HIRUP /DZ´
HVWDEOLVKHG D OHJDO IUDPHZRUN WR FRQGXFW LQGLJHQRXV FRPPXQDO ODQG WLWOLQJ
8QGHU WKDW ODZ ³QXPHURXV LQGLJHQRXV FRPPXQDO ODQG WLWOLQJV WRRN SODFH´
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K 
LQWKHFRXUVHRIVXEPLWWLQJSHWLWLRQVWRQRQFRPSHWHQWDXWKRULWLHVWKH
$ZDV7LQJQL&RPPXQLW\LQFUHDVHGWKHDUHDFODLPHGZKLFKGHPRQVWUDWHVEDG
IDLWK LQ LWV DFWLRQV DQG EHFDPH DQ REVWDFOH WR DWWDLQLQJ ³DQ H[SHGLWLRXV
VROXWLRQ´

L 
WKH ORJJLQJ FRQFHVVLRQ JUDQWHG WR WKH 62/&$56$ FRUSRUDWLRQ ZDV
UHVWULFWHG WR DUHDV ZKLFK ZHUH FRQVLGHUHG WR EH QDWLRQDO ODQGV  6LQFH WKH
SURFHVV RI ODQG WLWOLQJ EHJDQ RQ WKH $WODQWLF &RDVW WKH 6WDWH KDV OHIW
³FRUULGRUV´ RU ³DUHDV RI QDWLRQDO ODQGV´ EHWZHHQ WKH LQGLJHQRXV FRPPXQLWLHV
WKDW KDYH UHFHLYHG WLWOH WR WKHLU ODQGV  7KH QDWLRQDO DXWKRULWLHV RI 0$5(1$
JUDQWHG D ORJJLQJ FRQFHVVLRQ WR D IUDFWLRQ RI DQ DUHD FRQVLGHUHG WR EH D
³QDWLRQDO ODQGV FRUULGRU´ DQG QRQH RI WKH FRPPXQLWLHV GLVSXWHG LW ³EHFDXVH
WKH\ZHUHDZDUHWKDWLWZDVRQDIUDFWLRQRIWKHFRUULGRURIQDWLRQDOODQGVWKDW
H[LVWHG EHWZHHQ WKHP´  +RZHYHU WKH 0D\DJQD &RPPXQLW\ FODLPV DOO WKDW
DUHD

J 
WKH DUHDRI ODQG FODLPHG E\WKH&RPPXQLW\LVGLVSURSRUWLRQDWHWRWKH
QXPEHURIPHPEHUVRIWKH&RPPXQLW\IRUZKLFKUHDVRQLWGRHVQRWKDYHWKH
ULJKWXQGHUWKHWHUPVVWDWHGLQLWVFODLP7KH0D\DJQD&RPPXQLW\VWDWHVWKDW
LW KDV DERXW  PHPEHUV DQG LW LUUDWLRQDOO\ FODLPV DQ DUHD RI URXJKO\
KHFWDUHVDFODLPWKDWH[FHHGVWKHVXEVLVWHQFHQHHGVRILWVPHPEHUV
7KHDUHD¶VELRGLYHUVLW\GRHVQRWMXVWLI\WKHORQJGLVWDQFHVFRYHUHGIRUKXQWLQJ
DQG ILVKLQJ ZKLFK VHHPV WR EH DQ DUJXPHQW XVHG E\ WKH &RPPXQLW\ WR
LQFUHDVH WKH DUHD WKH\ DUH FODLPLQJ  )XUWKHUPRUH D  FHQVXV LQGLFDWHV
WKDWWKHQXPEHURIPHPEHUVRIWKH&RPPXQLW\LVSHUVRQVRIZKRPRQO\
DUH0D\DJQD

I 
WKH SURFHVV RI LQGLJHQRXV WLWOLQJ RI WKH FRPPXQLWLHV RI WKH $WODQWLF
&RDVWLVFKDUDFWHUL]HGE\EHLQJFRPSOH[GXHWRWKHIROORZLQJFLUFXPVWDQFHV
D  WKH SKHQRPHQRQ RI SUROLIHUDWLRQ RI LQGLJHQRXV FRPPXQLWLHV DV D
FRQVHTXHQFH RI WKH GLVPHPEHUPHQW RI JURXSV RI WKHVH E  WKH SKHQRPHQRQ
RIJURXSLQJDQGUHJURXSLQJRILQGLJHQRXVFRPPXQLWLHVZLWKDQGZLWKRXWWLWOH
F  WKH SKHQRPHQRQ RI PLJUDWLRQ RI LQGLJHQRXV FRPPXQLWLHV WR RFFXS\ ODQGV
WKDW DUH QRW DQFHVWUDO G  WKH SKHQRPHQRQ RI LQGLJHQRXV FRPPXQLWLHV ZLWK
WLWOHWKDWFODLPDQFHVWUDOODQGVDVLIWKH\KDGQHYHUUHFHLYHGWLWOH GHHGVDQG
H  KXPDQ JURXSV WKDW FODLP LQGLJHQRXV WLWOHV ZLWKRXW KDYLQJ IRUPDOO\
DFFUHGLWHGWKHLUVWDWXVDVLQGLJHQRXVFRPPXQLWLHVDFFRUGLQJWRWKHODZ

G 
7KH &RPPLVVLRQ ZDV XQDEOH WR SURYH WKDW $ZDV 7LQJQL ZDV SUHVHQW
EHIRUH  RQ WKH ODQGV WKH\ FODLP WKH &RPPXQLW\ LWVHOI KDV UHFRJQL]HG
WKDW SRVVHVVLRQ RI WKH ODQGV LW FODLPV JRHV EDFN WR WKDW \HDU  7KH 6WDWH
EHOLHYHV WKDW LW LV D JURXS WKDW VHSDUDWHG LWVHOI IURP D ³PRWKHU´ LQGLJHQRXV
FRPPXQLW\ EXW WKDW LW FODLPV VHSDUDWH DQG LQGHSHQGHQW WLWOLQJ RI ODQGV WKH
SRVVHVVLRQRIZKLFKLVQRWDQFHVWUDO

H 
DGYHUVH SRVVHVVLRQ GRHV QRW DSSO\ LQ WKLV FDVH DV WKH 0D\DJQD
&RPPXQLW\¶VSRVVHVVLRQZDV³SUHFDULRXV´

+RZHYHU WKH &RPPXQLW\ KDV QRW PDGH DQ\ UHTXHVW WR WKH FRPSHWHQW
JRYHUQPHQWDODXWKRULWLHVIRUGHPDUFDWLRQDQGWLWOLQJ

F 
WKH &RPPXQLW\ KDV UHFRJQL]HG RQ GLIIHUHQW RFFDVLRQVWKDW LW UHFHLYHG
WLWOHWRWKHODQGDQGLWVWDWHGWKLVH[SOLFLWO\LQWKHFRQWUDFWLWHQWHUHGLQWRZLWK
WKH0$'(16$FRUSRUDWLRQ








(YHU\RQH KDV WKH ULJKW WR WKH XVH DQG HQMR\PHQW RI KLV
SURSHUW\ 7KH ODZ PD\ VXERUGLQDWH VXFK XVH DQG HQMR\PHQW WR WKH
LQWHUHVWRIVRFLHW\

1R RQH VKDOO EH GHSULYHG RIKLVSURSHUW\H[FHSWXSRQSD\PHQW
RIMXVWFRPSHQVDWLRQIRUUHDVRQVRISXEOLFXWLOLW\RUVRFLDOLQWHUHVWDQG
LQWKHFDVHVDQGDFFRUGLQJWRWKHIRUPVHVWDEOLVKHGE\ODZ

8VXU\ DQG DQ\ RWKHU IRUP RI H[SORLWDWLRQ RI PDQ E\ PDQ VKDOO
E\SURKLELWHGE\ODZ





FIU,YFKHU%URQVWHLQFDVHVXSUDQRWHSDUD

 $UWLFOH  RI WKH $PHULFDQ &RQYHQWLRQ UHFRJQL]HV WKH ULJKW WR SULYDWH
SURSHUW\,QWKLVUHJDUGLWHVWDEOLVKHVD WKDW³>H@YHU\RQHKDVWKHULJKWWRWKHXVH
DQGHQMR\PHQWRIKLVSURSHUW\´E WKDWVXFKXVHDQGHQMR\PHQWFDQEHVXERUGLQDWH
DFFRUGLQJWRDOHJDOPDQGDWHWR³VRFLDOLQWHUHVW´F WKDWDSHUVRQPD\EHGHSULYHG
RIKLVRUKHUSURSHUW\IRUUHDVRQVRI³SXEOLFXWLOLW\RUVRFLDOLQWHUHVWDQGLQWKHFDVHV
DQGDFFRUGLQJWRWKHIRUPVHVWDEOLVKHGE\ODZ´DQGG WKDWZKHQVRGHSULYHGDMXVW
FRPSHQVDWLRQPXVWEHSDLG

 ³3URSHUW\´FDQEHGHILQHGDVWKRVHPDWHULDOWKLQJVZKLFKFDQEHSRVVHVVHGDV
ZHOO DVDQ\ULJKWZKLFKPD\EHSDUWRIDSHUVRQ¶VSDWULPRQ\WKDWFRQFHSWLQFOXGHV
DOO PRYDEOHV DQG LPPRYDEOHV FRUSRUHDO DQG LQFRUSRUHDO HOHPHQWV DQG DQ\ RWKHU
LQWDQJLEOHREMHFWFDSDEOHRIKDYLQJYDOXH







O 
WKHUHLVDOHJDOIUDPHZRUNDQGDFRPSHWHQWDXWKRULW\WRFRQGXFWODQG
WLWOLQJ IRU LQGLJHQRXV FRPPXQLWLHV  1LFDUDJXD KDV SURPRWHG LPSRUWDQW
LQLWLDWLYHV IRU WLWOLQJ RI FRPPXQDO ODQGV RI LQGLJHQRXV FRPPXQLWLHV RI WKH
$WODQWLF&RDVW


M 
WKH ORJJLQJ FRQFHVVLRQ JUDQWHG WR WKH 62/&$56$ FRUSRUDWLRQ FDXVHG
QR GDPDJH WR WKH 0D\DJQD &RPPXQLW\ DQG WKDW ILUP GLG QRW EHJLQ ORJJLQJ
DFWLYLWLHVGHULYHGIURPWKHFRQFHVVLRQ

N 
WKH ³)RUHVW 0DQDJHPHQW $JUHHPHQW´ VLJQHG E\ WKH &RPPXQLW\ WKH
0$'(16$ FRUSRUDWLRQ DQG WKH DXWKRULWLHV RI 0$5(1$ ³LV QRW D YDOLG
SUHFHGHQWWRSUHMXGJHWKHOHJLWLPDF\RIWKHFODLPWRFRPPXQDORZQHUVKLSE\
WKH0D\DJQD&RPPXQLW\$FWLRQVE\0$5(1$GXHWRLWVODFNRIFRPSHWHQFH
LQ WKH PDWWHU FDQQRWEHXVHGDVDQDOOHJDWLRQWRGHPDQGUHFRJQLWLRQRIWKH
OHJLWLPDF\RILQGLJHQRXVODQGWLWOLQJFODLPVEHFDXVHWKHFRPSHWHQWLQVWLWXWLRQ
WRUHFHLYHDQGGHFLGHRQVXFKFODLPVLV,15$FXUUHQWO\XQGHUWKH0LQLVWU\RI
$JULFXOWXUH DQG )RUHVWU\ 0$)   7KH &RPPLVVLRQ LWVHOI DFFHSWV WKDW LQ WKH
DIRUHPHQWLRQHGGRFXPHQW³1LFDUDJXDGLGQRWUHFRJQL]HDQFHVWUDOSRVVHVVLRQ
>EXW UDWKHU@ VLPSO\ FRPPLWWHG WR IDFLOLWDWLQJ WKH WLWOLQJ RI DQFHVWUDO ODQGV
ZKLFK SUHVXSSRVHG WKDW D FODLP EH VXEPLWWHG WR WKH DGPLQLVWUDWLYH
MXULVGLFWLRQDODXWKRULW\DQGDQHIIHFWLYHGHPRQVWUDWLRQRIDQFHVWUDOLW\´DQG




&RQVLGHUDWLRQVRIWKH&RXUW

 $UWLFOHRIWKH&RQYHQWLRQGHFODUHVWKDW
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7KHULJKWWRSULYDWHSURSHUW\ZDVRQHRIWKHPRVWZLGHO\GHEDWHGSRLQWVZLWKLQWKH&RPPLVVLRQ
GXULQJ WKH VWXG\ DQG DSSUDLVDO RI WKH SUHSDUDWRU\ ZRUN IRU WKH $PHULFDQ &RQYHQWLRQ RQ +XPDQ 5LJKWV
)URPWKHVWDUWGHOHJDWLRQVH[SUHVVHGWKHH[LVWHQFHRIWKUHHLGHRORJLFDOWUHQGVLHDWUHQGWRVXSSUHVV
IURPWKHGUDIWWH[WDQ\UHIHUHQFHWRSURSHUW\ULJKWVDQRWKHUWUHQGWRLQFOXGHWKHWH[WLQWKH&RQYHQWLRQ
DV VXEPLWWHG DQG D WKLUG FRPSURPLVH SRVLWLRQ ZKLFK ZRXOG VWUHQJWKHQ WKH VRFLDO IXQFWLRQ RI SURSHUW\
8OWLPDWHO\WKHSUHYDLOLQJFULWHULRQZDVWRLQFOXGHWKHULJKWWRSURSHUW\LQWKHWH[WRIWKH&RQYHQWLRQ



FIU 7KH 5LJKW WR ,QIRUPDWLRQ RQ &RQVXODU $VVLVVWDQFH LQ WKH )UDPHZRUN RI *XDUDQWHHV IRU 'XH
/HJDO3URFHVV$GYLVRU\2SLQLRQ2&RI2FWREHU$6HULHV1RSDUD






 'XULQJWKHVWXG\DQGFRQVLGHUDWLRQRIWKHSUHSDUDWRU\ZRUNIRUWKH$PHULFDQ
&RQYHQWLRQ RQ +XPDQ 5LJKWV WKH SKUDVH ³>H@YHU\RQH KDV WKH ULJKW WR WKH XVH DQG
HQMR\PHQW RISULYDWH SURSHUW\ EXW WKH ODZ PD\ VXERUGLQDWH LWV XVH DQG HQMR\PHQW
WR SXEOLF LQWHUHVW´ ZDV UHSODFHG E\ ³>H@YHU\RQH KDV WKH ULJKW WR WKH XVH DQG
HQMR\PHQWRIKLVSURSHUW\7KHODZPD\VXERUGLQDWHVXFKXVHDQGHQMR\PHQWWRWKH
VRFLDOLQWHUHVW´,QRWKHUZRUGVLWZDVGHFLGHGWRUHIHUWRWKH³XVHDQGHQMR\PHQWRI
KLVSURSHUW\´LQVWHDGRI³SULYDWHSURSHUW\´

 7KH WHUPV RI DQ LQWHUQDWLRQDO KXPDQ ULJKWV WUHDW\ KDYH DQ DXWRQRPRXV
PHDQLQJIRUZKLFKUHDVRQWKH\FDQQRWEHPDGHHTXLYDOHQWWRWKHPHDQLQJJLYHQWR
WKHPLQGRPHVWLFODZ)XUWKHUPRUHVXFKKXPDQULJKWVWUHDWLHVDUHOLYHLQVWUXPHQWV
ZKRVH LQWHUSUHWDWLRQ PXVW DGDSW WR WKH HYROXWLRQ RI WKH WLPHV DQG VSHFLILFDOO\ WR
FXUUHQWOLYLQJFRQGLWLRQV

 $UWLFOH E RIWKH&RQYHQWLRQLQWXUQHVWDEOLVKHVWKDWQRSURYLVLRQPD\EH
LQWHUSUHWHG DV ³UHVWULFWLQJ WKH HQMR\PHQW RU H[HUFLVH RI DQ\ ULJKW RU IUHHGRP
UHFRJQL]HGE\YLUWXHRIWKHODZVRIDQ\6WDWH3DUW\RUE\YLUWXHRIDQRWKHUFRQYHQWLRQ
WRZKLFKRQHRIWKHVDLGVWDWHVLVDSDUW\´

 7KURXJK DQ HYROXWLRQDU\ LQWHUSUHWDWLRQ RI LQWHUQDWLRQDO LQVWUXPHQWV IRU WKH
SURWHFWLRQ RI KXPDQ ULJKWV WDNLQJ LQWR DFFRXQW DSSOLFDEOH QRUPV RI LQWHUSUHWDWLRQ
DQG SXUVXDQW WR DUWLFOH  E  RI WKH &RQYHQWLRQ ZKLFK SUHFOXGHV D UHVWULFWLYH
LQWHUSUHWDWLRQ RI ULJKWV LW LV WKH RSLQLRQ RI WKLV &RXUW WKDW DUWLFOH  RI WKH
&RQYHQWLRQ SURWHFWV WKH ULJKWWR SURSHUW\ LQ D VHQVH ZKLFK LQFOXGHV DPRQJ RWKHUV
WKH ULJKWV RI PHPEHUV RI WKH LQGLJHQRXV FRPPXQLWLHV ZLWKLQ WKH IUDPHZRUN RI
FRPPXQDOSURSHUW\ZKLFKLVDOVRUHFRJQL]HGE\WKH&RQVWLWXWLRQRI1LFDUDJXD

 *LYHQWKHFKDUDFWHULVWLFVRIWKHLQVWDQWFDVHVRPHVSHFLILFDWLRQVDUHUHTXLUHG
RQ WKH FRQFHSW RI SURSHUW\ LQ LQGLJHQRXV FRPPXQLWLHV  $PRQJ LQGLJHQRXV SHRSOHV
WKHUHLVDFRPPXQLWDULDQWUDGLWLRQUHJDUGLQJDFRPPXQDOIRUPRIFROOHFWLYHSURSHUW\
RIWKHODQGLQWKHVHQVHWKDWRZQHUVKLSRIWKHODQGLVQRWFHQWHUHGRQDQLQGLYLGXDO
EXWUDWKHURQWKHJURXSDQGLWVFRPPXQLW\,QGLJHQRXVJURXSVE\WKHIDFWRIWKHLU
YHU\ H[LVWHQFH KDYH WKH ULJKW WR OLYH IUHHO\ LQ WKHLU RZQ WHUULWRU\ WKH FORVH WLHV RI
LQGLJHQRXV SHRSOH ZLWK WKH ODQG PXVW EH UHFRJQL]HG DQG XQGHUVWRRG DV WKH
IXQGDPHQWDO EDVLV RI WKHLU FXOWXUHV WKHLU VSLULWXDO OLIH WKHLU LQWHJULW\ DQG WKHLU
HFRQRPLFVXUYLYDO)RULQGLJHQRXVFRPPXQLWLHVUHODWLRQVWRWKHODQGDUHQRWPHUHO\
D PDWWHU RI SRVVHVVLRQ DQG SURGXFWLRQ EXW D PDWHULDO DQG VSLULWXDO HOHPHQW ZKLFK
WKH\PXVWIXOO\HQMR\HYHQWRSUHVHUYHWKHLUFXOWXUDOOHJDF\DQGWUDQVPLWLWWRIXWXUH
JHQHUDWLRQV

 ,Q WKLV UHJDUG /DZ 1R SXEOLVKHGRQ2FWREHULQ/D*DFHWD1R
WKH2IILFLDO*D]HWWHRIWKH5HSXEOLFRI1LFDUDJXDZKLFKUHJXODWHVWKH$XWRQRP\
6WDWXWHRIWKH5HJLRQVRIWKH$WODQWLF&RDVWRI1LFDUDJXDVWDWHVLQDUWLFOHWKDW




7KH LQKDELWDQWV RI WKH &RPPXQLWLHV KDYH WKH ULJKW WR FXOWLYDWH SORWV RQ
FRPPXQDOSURSHUW\DQGWRWKHXVXIUXFWRIJRRGVREWDLQHGIURPWKHZRUNFDUULHGRXW

&RPPXQDO SURSHUW\DUHWKHODQGV ZDWHUVDQGIRUHVWVWKDWKDYHWUDGLWLRQDOO\EHORQJHG
WR WKH &RPPXQLWLHV RI WKH $WODQWLF &RDVW DQG WKH\ DUH VXEMHFW WR WKH IROORZLQJ
SURYLVLRQV

&RPPXQDO ODQGV DUH LQDOLHQDEOH WKH\ FDQQRW EH GRQDWHG VROG HQFXPEHUHG
QRUWD[HGDQGWKH\DUHLQH[WLQJXLVKDEOH



 ,QGLJHQRXVSHRSOHV¶FXVWRPDU\ODZPXVWEHHVSHFLDOO\WDNHQLQWRDFFRXQWIRU
WKH SXUSRVH RI WKLV DQDO\VLV  $V D UHVXOW RI FXVWRPDU\ SUDFWLFHV SRVVHVVLRQ RI WKH
ODQG VKRXOG VXIILFH IRU LQGLJHQRXV FRPPXQLWLHV ODFNLQJ UHDO WLWOH WR SURSHUW\ RI WKH
ODQGWRREWDLQRIILFLDOUHFRJQLWLRQRIWKDWSURSHUW\DQGIRUFRQVHTXHQWUHJLVWUDWLRQ

 $V KDV EHHQ SRLQWHG RXW 1LFDUDJXD UHFRJQL]HV FRPPXQDO SURSHUW\ RI
LQGLJHQRXVSHRSOHVEXWKDVQRW UHJXODWHGWKHVSHFLILFSURFHGXUHWRPDWHULDOL]HWKDW
UHFRJQLWLRQ DQG WKHUHIRUH QR VXFK WLWOH GHHGV KDYH EHHQ JUDQWHG VLQFH 
)XUWKHUPRUHLQWKHLQVWDQWFDVHWKH6WDWHKDVQRWREMHFWHGWRWKHFODLPRIWKH$ZDV
7LQJQL&RPPXQLW\WREHGHFODUHGRZQHUHYHQWKRXJKWKHH[WHQWRIWKHDUHDFODLPHG
LVGLVSXWHG

 ,WLVWKHRSLQLRQRIWKH&RXUWWKDWSXUVXDQWWRDUWLFOHRIWKH&RQVWLWXWLRQRI
1LFDUDJXD WKH PHPEHUV RI WKH $ZDV 7LQJQL &RPPXQLW\KDYHDFRPPXQDOSURSHUW\
ULJKW WR WKH ODQGV WKH\ FXUUHQWO\ LQKDELW ZLWKRXW GHWULPHQW WR WKH ULJKWV RI RWKHU
LQGLJHQRXV FRPPXQLWLHV  1HYHUWKHOHVV WKH &RXUW QRWHV WKDW WKH OLPLWV RI WKH
WHUULWRU\RQZKLFKWKDWSURSHUW\ULJKWH[LVWVKDYHQRWEHHQHIIHFWLYHO\GHOLPLWHGDQG
GHPDUFDWHG E\ WKH 6WDWH  7KLV VLWXDWLRQ KDV FUHDWHG D FOLPDWH RI FRQVWDQW
XQFHUWDLQW\ DPRQJ WKH PHPEHUV RI WKH $ZDV7LQJQL&RPPXQLW\LQVRIDUDVWKH\GR
QRW NQRZ IRU FHUWDLQ KRZ IDU WKHLU FRPPXQDO SURSHUW\ H[WHQGV JHRJUDSKLFDOO\ DQG
WKHUHIRUH WKH\ GR QRW NQRZ XQWLO ZKHUH WKH\ FDQ IUHHO\ XVH DQG HQMR\ WKHLU
UHVSHFWLYH SURSHUW\  %DVHG RQ WKLV XQGHUVWDQGLQJ WKH &RXUW FRQVLGHUV WKDW WKH
PHPEHUVRIWKH$ZDV7LQJQL&RPPXQLW\KDYHWKHULJKWWKDWWKH6WDWH

D
FDUU\ RXW WKH GHOLPLWDWLRQ GHPDUFDWLRQ DQG WLWOLQJRIWKHWHUULWRU\EHORQJLQJ
WRWKH&RPPXQLW\DQG
E
DEVWDLQ IURP FDUU\LQJ RXW XQWLO WKDW GHOLPLWDWLRQ GHPDUFDWLRQ DQG WLWOLQJ
KDYHEHHQGRQHDFWLRQVWKDWPLJKWOHDGWKHDJHQWVRIWKH6WDWHLWVHOIRUWKLUG
SDUWLHV DFWLQJ ZLWK LWV DFTXLHVFHQFH RU LWV WROHUDQFH WR DIIHFW WKH H[LVWHQFH
YDOXH XVH RU HQMR\PHQW RI WKH SURSHUW\ ORFDWHG LQ WKH JHRJUDSKLFDO DUHD
ZKHUHWKHPHPEHUVRIWKH&RPPXQLW\OLYHDQGFDUU\RXWWKHLUDFWLYLWLHV

%DVHGRQWKHDERYHDQGWDNLQJLQWRDFFRXQWWKHFULWHULRQRIWKH&RXUWZLWKUHVSHFWWR
DSSO\LQJ DUWLFOH  E  RI WKH &RQYHQWLRQ VXSUDSDUD WKH&RXUWEHOLHYHVWKDW
LQ OLJKW RI DUWLFOH  RI WKH &RQYHQWLRQ WKH 6WDWH KDV YLRODWHG WKH ULJKW RI WKH
PHPEHUVRIWKH0D\DJQD$ZDV7LQJQL&RPPXQLW\WRWKHXVHDQGHQMR\PHQWRIWKHLU
SURSHUW\DQGWKDWLWKDVJUDQWHGFRQFHVVLRQVWRWKLUGSDUWLHVWRXWLOL]HWKHSURSHUW\
DQGUHVRXUFHVORFDWHGLQDQDUHDZKLFKFRXOGFRUUHVSRQGIXOO\RULQSDUWWRWKHODQGV
ZKLFKPXVWEHGHOLPLWHGGHPDUFDWHGDQGWLWOHG

 7RJHWKHUZLWKWKHDERYHZHPXVWUHFDOOZKDWKDVDOUHDG\EHHQHVWDEOLVKHGE\
WKLVFRXUWEDVHGRQDUWLFOH  RIWKH$PHULFDQ&RQYHQWLRQUHJDUGLQJWKHREOLJDWLRQ
RIWKH6WDWHWRUHVSHFWWKHULJKWVDQGIUHHGRPVUHFRJQL]HGE\WKH&RQYHQWLRQDQGWR
RUJDQL]H SXEOLF SRZHU VR DV WR HQVXUH WKH IXOO HQMR\PHQW RI KXPDQ ULJKWV E\ WKH
SHUVRQV XQGHU LWV MXULVGLFWLRQ  $FFRUGLQJ WR WKH UXOHV RI ODZ SHUWDLQLQJ WR WKH
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FIU,YFKHU%URQVWHLQFDVHVXSUDQRWHSDUD&DVHRIWKH&RQVWLWXWLRQDO&RXUWVXSUDQRWH
SDUDDQG%iPDFD9HOiVTXH]FDVHVXSUDQRWHSDUD



FIU'XUDQGDQG8JDUWHFDVHVXSUDQRWHSDUD&DVWLOOR3HWUX]]LHWDOFDVH-XGJPHQWRI
0D\&6HULHV1RSDUDDQG%ODNHFDVH-XGJPHQWRI-DQXDU\&6HULHV1R
SDUD







LQWHUQDWLRQDO UHVSRQVLELOLW\ RI WKH 6WDWH DQG DSSOLFDEOH XQGHU ,QWHUQDWLRQDO +XPDQ
5LJKWV /DZ DFWLRQV RU RPLVVLRQV E\ DQ\ SXEOLF DXWKRULW\ ZKDWHYHU LWV KLHUDUFKLF
SRVLWLRQDUHFKDUJHDEOHWRWKH6WDWHZKLFKLVUHVSRQVLEOHXQGHUWKHWHUPVVHWIRUWKLQ
WKH$PHULFDQ&RQYHQWLRQ

 )RUDOOWKHDERYHWKH&RXUWFRQFOXGHVWKDWWKH6WDWHYLRODWHGDUWLFOHRIWKH
$PHULFDQ&RQYHQWLRQWRWKHGHWULPHQWRIWKHPHPEHUVRIWKH0D\DJQD 6XPR $ZDV
7LQJQL&RPPXQLW\LQFRQQHFWLRQZLWKDUWLFOHV  DQGRIWKH&RQYHQWLRQ

;
27+(5$57,&/(62)7+($0(5,&$1&219(17,21

 ,Q LWV EULHI ZLWK WKH ILQDO SOHDGLQJV WKH &RPPLVVLRQ DOOHJHG WKDW JLYHQ WKH
QDWXUH RI WKH UHODWLRQVKLS WKDW WKH $ZDV 7LQJQL &RPPXQLW\ KDV ZLWK LWV WUDGLWLRQDO
ODQG DQG QDWXUDO UHVRXUFHV WKH 6WDWH LV UHVSRQVLEOH IRU WKH YLRODWLRQ RI RWKHU ULJKWV
SURWHFWHGE\WKH$PHULFDQ&RQYHQWLRQ7KH&RPPLVVLRQVWDWHGWKDWE\LJQRULQJDQG
UHMHFWLQJ WKH WHUULWRULDO FODLP RI WKH &RPPXQLW\ DQG JUDQWLQJ D ORJJLQJ FRQFHVVLRQ
ZLWKLQ WKH WUDGLWLRQDO ODQG RI WKH &RPPXQLW\ ZLWKRXW FRQVXOWLQJ WKH RSLQLRQ RI WKH
&RPPXQLW\³WKH6WDWHEUHDFKHGDFRPELQDWLRQ´RIWKHIROORZLQJDUWLFOHVHQVKULQHGLQ
WKH&RQYHQWLRQ 5LJKWWR/LIH  5LJKWWR3ULYDF\  )UHHGRPRI&RQVFLHQFH
DQG5HOLJLRQ  )UHHGRPRI$VVRFLDWLRQ  5LJKWVRIWKH)DPLO\  )UHHGRP
RI0RYHPHQWDQG5HVLGHQFH DQG 5LJKWWR3DUWLFLSDWHLQ*RYHUQPHQW 





&RQVLGHUDWLRQVRIWKH&RXUW

 :LWKUHVSHFWWRWKHDOOHJHGYLRODWLRQRIDUWLFOHVDQG
RI WKH &RQYHQWLRQ DV DUJXHG E\ WKH &RPPLVVLRQ LQ LWV EULHI RQ ILQDO SOHDGLQJV WKH
&RXUW KDV FRQVLGHUHG WKDW HYHQ ZKHQ WKH YLRODWLRQ RI DQ\ DUWLFOH RI WKH &RQYHQWLRQ
KDV QRW EHHQ DOOHJHG LQ WKH SHWLWLRQ EULHI WKLV GRHV QRW LPSHGH WKH YLRODWLRQ EHLQJ
GHFODUHGE\WKH&RXUWLIWKHSURYHQIDFWVOHDGWRFRQFOXGHWKDWVXFKDYLRODWLRQGLGLQ
IDFW RFFXU +RZHYHU LQ WKH LQVWDQW FDVH WKH &RXUW UHIHUV WR ZKDW ZDV GHFLGHG LQ
WKLVVDPH-XGJPHQWLQFRQQHFWLRQZLWKWKHULJKWWRSURSHUW\DQGWKHULJKWWRMXGLFLDO
SURWHFWLRQRIWKHPHPEHUVRIWKH$ZDV7LQJQL&RPPXQLW\DQGLWDOVRGLVPLVVHVWKH
YLRODWLRQRIULJKWVSURWHFWHGE\WKHDERYHPHQWLRQHGDUWLFOHEHFDXVHWKH&RPPLVVLRQ
GLGQRWVWDWHWKHJURXQGVIRULWLQLWVEULHIRQILQDODUJXPHQWV

;,
$33/,&$7,212)$57,&/(  


$UJXPHQWVRIWKH&RPPLVVLRQ

 ,QLWVDSSOLFDWLRQEULHIWKH&RPPLVVLRQUHTXHVWHGWKDWWKH&RXUWSXUVXDQWWR
DUWLFOH  RIWKH&RQYHQWLRQGHFODUHWKDWWKH6WDWHPXVW
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(VWDEOLVK D MXULGLFDO SURFHGXUH LQ DFFRUGDQFH ZLWK UHOHYDQW LQWHUQDWLRQDO DQG
QDWLRQDOOHJDOQRUPVZKLFKZLOOOHDGWRSURPSWDQGVSHFLILFRIILFLDOUHFRJQLWLRQ
DQG GHPDUFDWLRQRIWKHULJKWVRIWKH $ZDV7LQJQL&RPPXQLW\WRLWVFRPPXQDO
QDWXUDOUHVRXUFHVDQGULJKWV
$EVWDLQ IURP JUDQWLQJ RU FRQVLGHULQJ DQ\ FRQFHVVLRQV WR XWLOL]H QDWXUDO
UHVRXUFHV LQ WKH ODQGV XVHG DQG RFFXSLHG E\ $ZDV 7LQJQL XQWLO WKH LVVXH RI
ODQG WHQXUH DIIHFWLQJ $ZDV 7LQJQL KDV EHHQ UHVROYHG RU XQWLO D VSHFLILF
DJUHHPHQW KDV EHHQ UHDFKHG RQ WKLV PDWWHU EHWZHHQ WKH 6WDWH DQG WKH
&RPPXQLW\
3D\ HTXLWDEOH FRPSHQVDWLRQ IRU WKH PRQHWDU\ DQG PRUDO GDPDJH VXIIHUHG E\
WKH&RPPXQLW\GXHWRODFNRIVSHFLILFRIILFLDOUHFRJQLWLRQRILWVULJKWVWRQDWXUDO
UHVRXUFHVDQGODQGVDQGGXHWRWKHFRQFHVVLRQWR62/&$56$>DQG@
3D\WKH,QGLJHQRXV &RPPXQLW\ IRUWKH FRVWVLWLQFXUUHGLQ WRGHIHQGLWVULJKWV
EHIRUH WKH &RXUWV LQ 1LFDUDJXD DQG LQ WKH SURFHGXUHV EHIRUH WKH &RPPLVVLRQ
DQGWKH,QWHU$PHULFDQ&RXUW





FIU %DHQD 5LFDUGR HW DO FDVH VXSUD QRWH  SDUD  &DVH RI  ³7KH /DVW 7HPSWDWLRQ RI
&KULVW´ 2OPHGR%XVWRVHWDOFDVH 2UGHUE\WKH,QWHU$PHULFDQ&RXUWRI+XPDQ5LJKWVRQ1RYHPEHU
:KHUHDVFODXVH1R&DVWLOOR3iH]FDVH3UHOLPLQDU\2EMHFWLRQV-XGJPHQWRI-DQXDU\&
6HULHV 1R  SDUD  3DQLDJXD 0RUDOHV HW DO FDVH 3UHOLPLQDU\ 2EMHFWLRQV -XGJPHQW RI -DQXDU\ 
&6HULHV1RSDUDVDQG&D\DUDFDVH3UHOLPLQDU\2EMHFWLRQV-XGJPHQWRI)HEUXDU\
&6HULHV1RSDUDVDQG



FIU&DVHRI³7KH/DVW7HPSWDWLRQRI&KULVW´VXSUDQRWH:KHUHDVFODXVH1R

 2Q$XJXVWWKH&RPPLVVLRQILOHGWKHEULHIRQUHSDUDWLRQVFRVWVDQG
H[SHQVHV ZKLFK KDG EHHQ UHTXHVWHG E\ WKH 6HFUHWDULDW RQ -XO\    7KH
GHDGOLQHIRUILOLQJWKDWEULHIH[SLUHGRQ$XJXVWVRLWZDVUHFHLYHGGD\V
DIWHU H[SLUDWLRQ RI WKH WHUP  ,Q WKLV UHJDUG WKH &RXUW FRQVLGHUV WKDW WKH WLPH
HODSVHG FDQQRW EH FRQVLGHUHG UHDVRQDEOH DFFRUGLQJ WR WKH FULWHULRQ WKH &RXUW KDV
IROORZHGLQLWVMXULVSUXGHQFH8QGHUWKHFLUFXPVWDQFHVRIWKLVFDVHWKHGHOD\ZDV
QRWGXHWRDPHUHPLVWDNHLQFDOFXODWLQJWKHWHUP)XUWKHUPRUHWKHLPSHUDWLYHVRI
OHJDO FHUWDLQW\ DQG SURFHGXUDO EDODQFH UHTXLUH WKDW WHUPV EH UHVSHFWHG XQOHVV
H[FHSWLRQDO FLUFXPVWDQFHV LPSHGH WKLV ZKLFK GLG QRW RFFXU LQ WKH LQVWDQW FDVH
7KHUHIRUH WKH &RXUW UHMHFWV WKH EULHI ILOHG E\ WKH &RPPLVVLRQ RQ $XJXVW  
EHFDXVHLWZDVWLPHEDUUHGDQGDEVWDLQVIURPGLVFXVVLQJLWVFRQWHQW

$UJXPHQWVRIWKH6WDWH

 7KH6WDWHLQWXUQVWDWHGLQLWVEULHIVUHVSRQGLQJWRWKHSHWLWLRQDQGWRWKH
ILQDODUJXPHQWVWKDW

D 
DQ\ FODLP WR FRPSHQVDWLRQ GXH WR ODFN RI WLWOLQJ RU JUDQWLQJ RI WKH
ORJJLQJFRQFHVVLRQWRWKH62/&$56$FRUSRUDWLRQLVXQIRXQGHGEHFDXVH

L 
WKH 62/&$56$ FRQFHVVLRQ FDXVHG QR GDPDJH WR WKH
&RPPXQLW\  ,Q LWV VXEPLVVLRQ RQ WKH IDFWV WKH &RPPLVVLRQ
UHFRJQL]HGWKDWLWLVQRWFOHDUZKHWKHUWKHUHZDVGDPDJHWRWKHIRUHVW
LQ WKH DUHDV FODLPHG E\ WKH &RPPXQLW\  ([HFXWLRQ RI WKH ORJJLQJ
DFWLYLW\ GHULYHG IURP WKH FRQFHVVLRQ JUDQWHG WR 62/&$56$ GLG QRW
EHJLQ EHFDXVH WKH 6WDWH GLG QRW DSSURYH WKH )LUVW 0DQDJHPHQW 3ODQ
IRUWKHORJJLQJRSHUDWLRQ+RZHYHUWKHFRUSRUDWLRQGLGLQHIIHFWFDXVH
GDPDJH WR WKH IRUHVW LQ WKH DUHD RI &HUUR :DNDPED\ WKURXJK LOOHJDO
IHOOLQJRIWUHHVRXWVLGHWKHDUHDRIWKHORJJLQJFRQFHVVLRQJUDQWHGWRLW
7KHLOOHJDODFWLRQE\62/&$56$ZKLFKZDVH[WHUQDOWRWKHFRQFHVVLRQ
ZDV D SULYDWH DFWLRQ QRW OLQNHG WR DQ\ JRYHUQPHQWDO SHUPLVVLYHQHVV
DQGZKLFKZDVSXQLVKHGE\WKH6WDWHDXWKRULWLHV




























WKH&RPPXQLW\KDVQRWEHHQGLVSODFHGIURPWKHODQGVLWFODLPV

GLGQRWH[KDXVWGRPHVWLFUHPHGLHV

L 
PDNLQJ D FRQWUDFW IRU D VWXG\ WR GLDJQRVH WKH ODQG WHQXUH
VLWXDWLRQDQGWKHDUHDVFODLPHGE\WKRVHFRPPXQLWLHVDQG

LL 
SUHSDULQJ D GUDIW ELOO IRU WKH ³6SHFLDO /DZ WR 5HJXODWH WKH
&RPPXQDO 3URSHUW\ 6\VWHP RI WKH ,QGLJHQRXV &RPPXQLWLHV RI WKH
$WODQWLF&RDVWDQG%26$:$6´DQGFRQGXFWLQJDQH[WHQVLYHSURFHVVRI

LY 
LWVXIIHUHGQRORVWHDUQLQJVQRUFRQVHTXHQWLDOGDPDJHV

G 
WKH 6WDWH SURYHGWKDWWKHUHKDVEHHQFRQVLGHUDEOHSURJUHVVUHJDUGLQJ
ODQGWLWOLQJRILQGLJHQRXVFRPPXQLWLHVRQWKH$WODQWLF&RDVWVXFKDV

F 
WKH DOOHJHG MXGLFLDO GHOD\ DWWULEXWHG WR WKH QDWLRQDO FRXUWV GLG QRW
FDXVH DQ\ W\SH RI PRUDO QRU SDWULPRQLDO GDPDJH WR WKH GHWULPHQW RI WKH
&RPPXQLW\EHFDXVH

L 
LW ZDV QRW GLVSODFHG QRU GLG LW VXIIHU LQYDVLRQ RI WKH DUHDV
RFFXSLHG

LL 
LWKDVUHPDLQHGZLWKLQWKHDUHDLWFODLPVDVDQFHVWUDO³KXQWLQJ
ILVKLQJIDUPLQJDQGYLVLWLQJLWVVDFUHGSODFHV´

LLL 
LWV DQFHVWUDO IRUP RI OLIH VRFLDO FRKHVLRQ YDOXHV EHOLHIV
FXVWRPV KHDOWK VWDQGDUGV DQG SURGXFWLYH SDWWHUQV  ZDV QRW DOWHUHG
DQG

LLL 
GLGQRWH[HUFLVHGXHGLOLJHQFHLQLWVSURFHGXUDODFWLRQVDQG

LY 
REWDLQHG WKH DQQXOPHQW RI WKH ORJJLQJ FRQFHVVLRQ ³WKH RQO\
MXGLFLDOUHPHG\UHTXHVWHG´

LL 

L 
GLG QRW UHTXHVW WLWOLQJ RI LWV DOOHJHG DQFHVWUDO ODQGV WKURXJK
MXGLFLDOSURFHGXUHV

E 
DQ\ FODLP IRU FRPSHQVDWLRQ GHULYHG IURP DFWLRQV RI WKH FRXUWV RI
MXVWLFHLVXQIRXQGHGEHFDXVHWKH&RPPXQLW\

Y 
WKHUH KDV EHHQ QR DOWHUDWLRQ RI WKH IRUP RI OLIH EHOLHIV
FXVWRPVDQGSURGXFWLRQSDWWHUQVRIWKH&RPPXQLW\

LY 
DQG

LLL 
WKH FODLP PDGH E\ WKH &RPPXQLW\ LV GLVSURSRUWLRQDWH DQG
LUUDWLRQDODQGLWUHIHUVWRDQDUHDLQZKLFKWKH\KDYHQRWKDGDQFHVWUDO
SRVVHVVLRQ

LL 
LQ LWV HIIRUW WR GHWHUPLQH PRQHWDU\ UHVSRQVLELOLWLHV DJDLQVW WKH
6WDWHWKH&RPPLVVLRQFRQFOXGHVWKDWLQDQ\FDVHWKRVHGDPDJHVZHUH
DJDLQVW WKLUG SDUWLHV ZKR DUH QRW SDUWLHV WR WKLV FDVH QRU KDYH WKH\
EURXJKW FODLPV DJDLQVW WKH 6WDWH IRU ZKLFK UHDVRQ LW GRHV QRW
UHFRJQL]HWKHDQFLOODU\QDWXUHRILQWHUQDWLRQDOMXULVGLFWLRQ




H 
IRU WKH DERYHPHQWLRQHG UHDVRQV WKH DSSOLFDWLRQ IRU UHSDUDWLRQV ILOHG
E\WKH&RPPLVVLRQPXVWEHUHMHFWHG

FRQVXOWDWLRQ ZLWK WKH FRPPXQLWLHV VRDV WRVXEVWDQWLDOO\LPSURYHWKH
H[LVWLQJOHJDODQGLQVWLWXWLRQDOIUDPHZRUNDQG




FIU&HVWL+XUWDGRFDVH5HSDUDWLRQVVXSUDQRWHSDUD³6WUHHW&KLOGUHQ´FDVH 9LOODJUiQ
0RUDOHVHWDOYV*XDWHPDOD 5HSDUDWLRQVVXSUDQRWHSDUD³:KLWHYDQ´FDVH 3DQLDJXD0RUDOHV
HW DO YV *XDWHPDOD  5HSDUDWLRQV VXSUD QRWH  SDUD  ,YFKHU %URQVWHLQ FDVH VXSUD QRWH 
SDUD%DHQD5LFDUGRHWDOFDVHVXSUDQRWHSDUD&DVHRIWKH&RQVWLWXWLRQDO&RXUWVXSUDQRWH
 SDUD 6XiUH] 5RVHUR FDVH 5HSDUDWLRQV DUW  $PHULFDQ &RQYHQWLRQ RQ +XPDQ 5LJKWV 
-XGJPHQW RI -DQXDU\   & 6HULHV 1R  SDUD /RD\]D 7DPD\R &DVH 5HSDUDWLRQV $UW 
$PHULFDQ &RQYHQWLRQ RQ +XPDQ 5LJKWV  -XGJPHQW RI 1RYHPEHU   & 6HULHV 1R  SDUD
&DEDOOHUR 'HOJDGR DQG 6DQWDQD FDVH 5HSDUDWLRQV DUW  $PHULFDQ &RQYHQWLRQ RQ +XPDQ 5LJKWV 



 ,QWKHLQVWDQWFDVHWKH&RXUWHVWDEOLVKHGWKDW1LFDUDJXDEUHDFKHGDUWLFOHV
DQGRIWKH&RQYHQWLRQLQUHODWLRQWRDUWLFOHV  DQGRIWKH&RQYHQWLRQ,QWKLV
UHJDUGWKH&RXUWKDVUHLWHUDWHGLQLWVFRQVWDQWMXULVSUXGHQFHWKDWLWLVDSULQFLSOHRI
LQWHUQDWLRQDO ODZ WKDW DQ\ YLRODWLRQ RI DQ LQWHUQDWLRQDO REOLJDWLRQ ZKLFK KDV FDXVHG
GDPDJHFDUULHVZLWKLWWKHREOLJDWLRQWRSURYLGHDGHTXDWHUHSDUDWLRQIRULW





>L@I WKH &RXUW ILQGV WKDW WKHUH KDV EHHQ D YLRODWLRQ RI D ULJKW RU IUHHGRP SURWHFWHG E\
WKLV&RQYHQWLRQWKH&RXUWVKDOOUXOHWKDWWKHLQMXUHGSDUW\EHHQVXUHGWKHHQMR\PHQWRI
KLV ULJKW RU IUHHGRP WKDW ZDV YLRODWHG ,W VKDOO DOVR UXOH LI DSSURSULDWH WKDW WKH
FRQVHTXHQFHV RI WKH PHDVXUH RU VLWXDWLRQ WKDW FRQVWLWXWHG WKH EUHDFK RI VXFK ULJKW RU
IUHHGRPEHUHPHGLHGDQGWKDWIDLUFRPSHQVDWLRQEHSDLGWRWKHLQMXUHGSDUW\


 5HJDUGLQJFRVWVLQLWVEULHIRQILQDOSOHDGLQJVWKH6WDWHLQGLFDWHGWKDWLWPXVW
QRWEHVHQWHQFHGWRVXFKSD\PHQWIRUWKHIROORZLQJUHDVRQVLQFOXGLQJWKDW

D 
1LFDUDJXDVKRZHGJRRGIDLWKLQLWVDOOHJDWLRQV

E 
WKH 6WDWH SURYHG WKDW WKH HYLGHQFH VXEPLWWHG E\ WKH &RPPLVVLRQ
UHJDUGLQJDQFHVWUDOSRVVHVVLRQRIWKH&RPPXQLW\ZDVLQVXIILFLHQWDQGWKDWLWV
FODLPLVH[FHVVLYHDQGRYHUGLPHQVLRQHGWRWKHGHWULPHQWRIWKLUGSDUWLHV

F 
WKHRSHUDWLQJFRVWVRIWKH&RPPLVVLRQDQGRIWKH&RXUWDUHFRYHUHGE\
WKH2$6EXGJHW

G 
³DFFHVVWRWKH&RPPLVVLRQ>DQG@WKH&RXUWLVVXEMHFWWRQRVFKHGXOHRI
IHHVRUUDWHV´

H 
DUWLFOHRIWKH5XOHVRI3URFHGXUHVWDWHVWKDWWKHSDUW\SURSRVLQJDQ
LWHPRIHYLGHQFHZLOOFRYHUWKHFRVWVLQFXUUHGIRULWDQG

I 
1LFDUDJXD LV RQH RI WKH SRRUHVW 6WDWHV RI WKH KHPLVSKHUH DQG PXVW
FRPPLWLWVOLPLWHGUHVRXUFHVDPRQJRWKHUXVHVWRIXQGLQJWKHFRVWO\SURFHVV
RIWLWOLQJDQGGHPDUFDWLQJWKHODQGVRILQGLJHQRXVFRPPXQLWLHV






&RQVLGHUDWLRQVRIWKH&RXUW

 $UWLFOH  RIWKH$PHULFDQ&RQYHQWLRQHVWDEOLVKHVWKDW
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-XGJPHQWRI-DQXDU\&6HULHV1RSDUD1HLUD$OHJUtDHWDOFDVH5HSDUDWLRQV DUW
$PHULFDQ&RQYHQWLRQRQ+XPDQ5LJKWV -XGJPHQWRI6HSWHPEHU&6HULHV1RSDUD(O
$PSDUR FDVH 5HSDUDWLRQV DUW  $PHULFDQ &RQYHQWLRQ RQ +XPDQ 5LJKWV  -XGJPHQW RI 6HSWHPEHU
  & 6HULHV 1R  SDUD DQG $ORHERHWRH HW DO FDVH 5HSDUDWLRQV DUW  $PHULFDQ
&RQYHQWLRQRQ+XPDQ5LJKWV -XGJPHQWRI6HSWHPEHU&6HULHV1RSDUD,QWKLVVDPH
GLUHFWLRQ FIU 5HSDUDWLRQ IRU ,QMXULHV 6XIIHUHG LQ WKH 6HUYLFH RI WKH 8QLWHG 1DWLRQV $GYLVRU\ 2SLQLRQ
,&- 5HSRUWVS)DFWRU\ DW&KRU]yZ0HULWV-XGJPHQW 1R 3&,-6HULHV$1R
SDQG)DFWRU\DW&KRU]yZ-XULVGLFWLRQ-XGJPHQW1R3&,-6HULHV$1RS



FIU&DVHRI³7KH/DVW7HPSWDWLRQRI&KULVW´ 2OPHGR%XVWRVHWDO VXSUDQRWHSDUDDQG
6XiUH]5RVHURFDVH5HSDUDWLRQVVXSUDQRWHSDUD



FIU &HVWL +XUWDGR FDVH 5HSDUDWLRQV VXSUD QRWH  SDUD ³:KLWH YDQ´ FDVH 3DQLDJXD
0RUDOHVHWDOYV*XDWHPDOD 5HSDUDWLRQVVXSUDQRWHSDUD,YFKHU%URQVWHLQFDVHVXSUDQRWH
SDUD%DHQD5LFDUGRHWDOFDVHVXSUDQRWHSDUDDQG&DVWLOOR3iH]FDVH5HSDUDWLRQV $UW
 $PHULFDQ &RQYHQWLRQ RQ +XPDQ 5LJKWV  -XGJPHQW RI 1RYHPEHU   & 6HULHV 1R  SDUD
$OVRFIULQWHUDOLD(XU&RXUW+5:LHVLQJHU-XGJPHQWRI2FWREHUVHULHV$QRSDUD
(XU&RXUW+5.HQPPDFKHY)UDQFH $UWLFOH MXGJPHQWRI1RYHPEHU6HULHV$QR
%SDUD(XU&RXUW+50DWV-DFREVVRQMXGJPHQWRI-XQH6HULHV$QR$SDUD
DQG(XU&RXUW+5)HUUDURMXGJPHQWRI)HEUXDU\6HULHV$QR$SDUD



 )RU WKH DIRUHPHQWLRQHG UHDVRQ SXUVXDQW WR DUWLFOH  RI WKH $PHULFDQ
&RQYHQWLRQ RQ +XPDQ 5LJKWV WKLV &RXUW FRQVLGHUV WKDW WKH 6WDWH PXVW DGRSW WKH
OHJLVODWLYH DGPLQLVWUDWLYH DQG DQ\ RWKHU PHDVXUHV UHTXLUHG WR FUHDWH DQ HIIHFWLYH
PHFKDQLVP IRU GHOLPLWDWLRQ GHPDUFDWLRQ DQG WLWOLQJ RI WKH SURSHUW\ RI LQGLJHQRXV
FRPPXQLWLHV LQ DFFRUGDQFH ZLWK WKHLU FXVWRPDU\ ODZ YDOXHV FXVWRPV DQG PRUHV
)XUWKHUPRUH DV D FRQVHTXHQFH RI WKH DIRUHPHQWLRQHG YLRODWLRQVRI ULJKWV SURWHFWHG
E\WKH&RQYHQWLRQLQWKHLQVWDQWFDVHWKH&RXUWUXOHVWKDWWKH6WDWHPXVWFDUU\RXW
WKHGHOLPLWDWLRQGHPDUFDWLRQDQGWLWOLQJRIWKHFRUUHVSRQGLQJODQGVRIWKHPHPEHUV
RI WKH $ZDV 7LQJQL &RPPXQLW\ ZLWKLQ D PD[LPXP WHUP RI  PRQWKV ZLWK IXOO
SDUWLFLSDWLRQ E\ WKH &RPPXQLW\ DQG WDNLQJ LQWR DFFRXQW LWV FXVWRPDU\ ODZ YDOXHV
FXVWRPV DQG PRUHV  8QWLO WKH GHOLPLWDWLRQ GHPDUFDWLRQ DQG WLWOLQJ RIWKHODQGVRI
WKHPHPEHUVRIWKH&RPPXQLW\KDYHEHHQFDUULHGRXW1LFDUDJXDPXVWDEVWDLQIURP
DFWV ZKLFK PLJKW OHDG WKH DJHQWV RI WKH 6WDWH LWVHOI RU WKLUG SDUWLHV DFWLQJ ZLWK LWV
DFTXLHVFHQFHRULWVWROHUDQFHWRDIIHFWWKHH[LVWHQFHYDOXHXVHRUHQMR\PHQWRIWKH
SURSHUW\ ORFDWHG LQ WKH JHRJUDSKLF DUHD ZKHUH WKH PHPEHUV RI WKH $ZDV 7LQJQL
&RPPXQLW\OLYHDQGFDUU\RXWWKHLUDFWLYLWLHV

 ,Q WKH LQVWDQW FDVH WKH &RXUW QRWHV WKDW WKH &RPPLVVLRQ GLG QRW SURYH WKDW
WKHUHZHUHPDWHULDOGDPDJHVFDXVHGWRWKHPHPEHUVRIWKH0D\DJQD&RPPXQLW\

 7KH &RXUW FRQVLGHUV WKDW WKLV -XGJPHQW LV LQ DQG RI LWVHOI D IRUP RI
UHSDUDWLRQWRWKHPHPEHUVRIWKH$ZDV7LQJQL&RPPXQLW\

 7KH &RXUW FRQVLGHUV WKDW GXH WR WKH VLWXDWLRQ LQ ZKLFK WKH PHPEHUV RI WKH
$ZDV 7LQJQL &RPPXQLW\ ILQG WKHPVHOYHV GXH WR ODFN RI GHOLPLWDWLRQ GHPDUFDWLRQ
DQGWLWOLQJRIWKHLUFRPPXQDOSURSHUW\WKHLPPDWHULDOGDPDJHFDXVHGPXVWDOVREH
UHSDLUHG E\ ZD\ RI VXEVWLWXWLRQ WKURXJK D PRQHWDU\ FRPSHQVDWLRQ 8QGHU WKH
FLUFXPVWDQFHV RI WKH FDVH LW LV QHFHVVDU\ WR UHVRUW WR WKLV W\SH RI FRPSHQVDWLRQ
VHWWLQJ LW LQ DFFRUGDQFH ZLWK HTXLW\ DQG EDVHG RQ D SUXGHQW HVWLPDWH RI WKH
LPPDWHULDOGDPDJHZKLFKLVQRWVXVFHSWLEOHRISUHFLVHYDOXDWLRQ'XHWRWKHDERYH
DQGWDNLQJLQWRDFFRXQWWKHFLUFXPVWDQFHVRIWKHFDVHVDQGZKDWKDVEHHQGHFLGHGLQ
VLPLODU FDVHV WKH &RXUW FRQVLGHUV WKDW WKH 6WDWH PXVW LQYHVW DV UHSDUDWLRQ IRU WKH
LPPDWHULDOGDPDJHVLQWKHFRXUVHRIPRQWKVWKHWRWDOVXPRI86 ILIW\
WKRXVDQG 8QLWHG 6WDWHV GROODUV  LQ ZRUNV RU VHUYLFHV RI FROOHFWLYH LQWHUHVW IRU WKH
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FIULQWHUDOLD³6WUHHWFKLOGUHQ´FDVH 9LOODJUiQ0RUDOHVHWDOYV*XDWHPDOD 5HSDUDWLRQVVXSUD
QRWH  SDUD  %HQDYLGHV &HYDOORV FDVH -XGJPHQW RI -XQH&6HULHV1RSDUD
DQG$ORHERHWRHHWDOFDVH5HSDUDWLRQVVXSUDQRWHSDUDVWRWRDQG



FIU &HVWL +XUWDGR FDVH 5HSDUDWLRQV VXSUD QRWH  SDUD ³6WUHHW FKLOGUHQ´ FDVH 9LOODJUiQ
0RUDOHV HW DO YV *XDWHPDOD  5HSDUDWLRQV VXSUD QRWH  SDUD DQG ³:KLWH YDQ´ FDVH 3DQLDJXD
0RUDOHVHWDOYV*XDWHPDOD 5HSDUDWLRQVVXSUDQRWHSDUD

EHQHILWRIWKH$ZDV7LQJQL&RPPXQLW\E\FRPPRQDJUHHPHQWZLWKWKH&RPPXQLW\
DQGXQGHUWKHVXSHUYLVLRQRIWKH,QWHU$PHULFDQ&RPPLVVLRQ





 5HJDUGLQJ UHLPEXUVHPHQW IRU FRVWV DQG H[SHQVHV WKLV &RXUW PXVW SUXGHQWO\
DVVHVV WKHP LQFOXGLQJ H[SHQVHV IRU DFWLRQV WDNHQ E\ WKH &RPPXQLW\ EHIRUH WKH
DXWKRULWLHV XQGHU GRPHVWLF MXULVGLFWLRQ DV ZHOO DV WKRVH JHQHUDWHG LQ WKH FRXUVH RI
WKHSURFHHGLQJVEHIRUHWKHLQWHU$PHULFDQV\VWHP7KLVDVVHVVPHQWFDQEHGRQHRQ
WKHEDVLVRIWKHSULQFLSOHRIHTXLW\

 7R WKLV HQG WKH &RXUW FRQVLGHUV WKDW LW LV HTXLWDEOH WR JUDQW WKURXJK WKH
,QWHU$PHULFDQ &RPPLVVLRQ WKH WRWDO VXP RI 86  WKLUW\ WKRXVDQG 8QLWHG
6WDWHV GROODUV  IRU H[SHQVHV DQG FRVWV LQFXUUHG E\WKH PHPEHUV RI WKH$ZDV7LQJQL
&RPPXQLW\ DQG WKHLU UHSUHVHQWDWLYHV ERWK WKRVH FDXVHG LQ GRPHVWLF SURFHHGLQJV
DQGLQWKHLQWHUQDWLRQDOSURFHHGLQJVEHIRUHWKHLQWHU$PHULFDQV\VWHPRISURWHFWLRQ
7R FRPSO\ ZLWK WKH DERYH WKH 6WDWH PXVW PDNH WKH UHVSHFWLYH SD\PHQW ZLWKLQWKH
WHUPRIPRQWKVIURPWKHWLPHRIQRWLILFDWLRQRIWKLV-XGJPHQW






 7KH 6WDWH FDQ IXOILOO LWV REOLJDWLRQV WKURXJK SD\PHQW LQ 8QLWHG 6WDWHV GROODUV
RU LQ DQ HTXLYDOHQW DPRXQW RI 1LFDUDJXDQ FXUUHQF\ XVLQJ IRU WKH UHVSHFWLYH
FDOFXODWLRQ WKH H[FKDQJH UDWH EHWZHHQ ERWK FXUUHQFLHV LQ WKH 1HZ <RUN 8QLWHG
6WDWHVRI$PHULFDH[FKDQJHWKHGD\EHIRUHWKDWSD\PHQW

 7KHSD\PHQWRILPPDWHULDOGDPDJHVDVZHOODVRIFRVWVDQGH[SHQVHVDVVHW
IRUWK LQ WKLV -XGJPHQW VKDOO QRW EH VXEMHFW WR DQ\ FXUUHQW RU IXWXUH WD[
)XUWKHUPRUHLIWKH6WDWHZHUHWRGHOD\SD\PHQWLWPXVWSD\LQWHUHVWRQWKHDPRXQW
RZHG DW WKH EDQNLQJ UDWH IRU GHOD\ LQ 1LFDUDJXD  )LQDOO\ LI IRU DQ\ UHDVRQ LW ZHUH
QRW SRVVLEOH IRU WKH EHQHILFLDULHV WR UHFHLYH WKHLU UHVSHFWLYH SD\PHQWV RU WR UHFHLYH
WKH UHVSHFWLYH EHQHILWV ZLWKLQ WKH DERYH VWDWHG WHUP RI WZHOYH PRQWKV WKH 6WDWH
PXVW GHSRVLW WKH UHVSHFWLYH DPRXQWV LQ WKHLU QDPH WR DQ DFFRXQW RU FHUWLILFDWH RI
GHSRVLWLQDVROYHQWILQDQFLDOLQVWLWXWLRQLQ8QLWHG6WDWHVGROODUVRUWKHLUHTXLYDOHQWLQ
1LFDUDJXDQ FXUUHQF\ XQGHU WKH PRVW IDYRUDEOH FRQGLWLRQV DOORZHG E\ EDQNLQJ
SUDFWLFHV DQG OHJLVODWLRQ  ,IDIWHUWHQ\HDUVWKHSD\PHQWKDVQRWEHHQFODLPHGWKH
DPRXQWZLOOEHUHWXUQHGZLWKLQWHUHVWHDUQHGWRWKH1LFDUDJXDQ6WDWH

 $FFRUGLQJ WR LWV UHJXODU SUDFWLFH WKH &RXUWUHVHUYHVWKHDXWKRULW\WRRYHUVHH
IXOOFRPSOLDQFHZLWKWKLV-XGJPHQW7KHSURFHHGLQJZLOOEHFRQFOXGHGRQFHWKH6WDWH
KDVIXOO\FRPSOLHGZLWKWKHSURYLVLRQVVHWIRUWKLQWKLVGHFLVLRQ

;,,
23(5$7,9(3$5$*5$3+6
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%\VHYHQYRWHVWRRQH


ILQGVWKDWWKH6WDWHYLRODWHGWKHULJKWWRMXGLFLDOSURWHFWLRQHQVKULQHGLQDUWLFOH
RIWKH$PHULFDQ&RQYHQWLRQRQ+XPDQ5LJKWVWRWKHGHWULPHQWRIWKHPHPEHUVRI
WKH0D\DJQD 6XPR $ZDV7LQJQL&RPPXQLW\LQFRQQHFWLRQZLWKDUWLFOHV  DQG
RI WKH &RQYHQWLRQ LQ DFFRUGDQFH ZLWK ZKDW ZDV VHW IRUWK LQ SDUDJUDSK  RI WKLV
-XGJPHQW

-XGJH0RQWLHO$UJHOORGLVVHQWLQJ

%\VHYHQYRWHVWRRQH


ILQGV WKDW WKH 6WDWH YLRODWHG WKH ULJKW WR SURSHUW\ SURWHFWHG E\ DUWLFOH  RI
WKH$PHULFDQ&RQYHQWLRQRQ+XPDQ5LJKWVWRWKHGHWULPHQWRIWKHPHPEHUVRIWKH
0D\DJQD 6XPR  $ZDV7LQJQL&RPPXQLW\LQFRQQHFWLRQZLWK DUWLFOHV  DQGRI
WKH &RQYHQWLRQ LQ DFFRUGDQFH ZLWK ZKDW ZDV VHW IRUWK LQ SDUDJUDSK  RI WKLV
-XGJPHQW

-XGJH0RQWLHO$UJHOORGLVVHQWLQJ

8QDQLPRXVO\


GHFLGHVWKDWWKH6WDWHPXVWDGRSWLQLWVGRPHVWLFODZSXUVXDQWWRDUWLFOHRI
WKH $PHULFDQ &RQYHQWLRQ RQ +XPDQ 5LJKWV WKH OHJLVODWLYH DGPLQLVWUDWLYH DQG DQ\
RWKHU PHDVXUHV QHFHVVDU\ WR FUHDWH DQ HIIHFWLYH PHFKDQLVP IRU GHOLPLWDWLRQ
GHPDUFDWLRQ DQG WLWOLQJ RI WKH SURSHUW\ RI LQGLJHQRXV FRPPXQLWLHV LQ DFFRUGDQFH
ZLWKWKHLUFXVWRPDU\ODZYDOXHVFXVWRPVDQGPRUHVSXUVXDQWWRZKDWZDVVHWIRUWK
LQSDUDJUDSKVDQGRIWKLV-XGJPHQW

8QDQLPRXVO\


GHFLGHV WKDW WKH 6WDWH PXVW FDUU\ RXW WKH GHOLPLWDWLRQ GHPDUFDWLRQ DQG
WLWOLQJ RI WKH FRUUHVSRQGLQJ ODQGV RI WKH PHPEHUV RI WKH 0D\DJQD 6XPR  $ZDV
7LQJQL &RPPXQLW\ DQG XQWLO WKDW GHOLPLWDWLRQ GHPDUFDWLRQ DQG WLWOLQJ KDV EHHQ
GRQHLWPXVWDEVWDLQIURPDQ\DFWVWKDWPLJKWOHDGWKHDJHQWVRIWKH6WDWHLWVHOIRU
WKLUG SDUWLHV DFWLQJ ZLWK LWV DFTXLHVFHQFH RU LWV WROHUDQFH WR DIIHFW WKH H[LVWHQFH
YDOXH XVH RU HQMR\PHQW RI WKH SURSHUW\ ORFDWHG LQ WKH JHRJUDSKLF DUHD ZKHUH WKH
PHPEHUV RI WKH 0D\DJQD 6XPR  $ZDV 7LQJQL &RPPXQLW\ OLYH DQG FDUU\ RXW WKHLU
DFWLYLWLHV WKH DERYH LQ DFFRUGDQFH ZLWK ZKDW ZDV VHW IRUWK LQ SDUDJUDSKV  DQG
RIWKLV-XGJPHQW

8QDQLPRXVO\


ILQGV WKDW WKLV -XGJPHQW FRQVWLWXWHV LQ DQ RI LWVHOI D IRUP RI UHSDUDWLRQ IRU
WKHPHPEHUVRIWKH0D\DJQD 6XPR $ZDV7LQJQL&RPPXQLW\

%\VHYHQYRWHVWRRQH







ILQGV WKDW LQ HTXLW\ WKH 6WDWH PXVW LQYHVW DV UHSDUDWLRQ IRU LPPDWHULDO
GDPDJHV LQ WKH FRXUVH RI  PRQWKV WKH WRWDO VXP RI 86  ILIW\ WKRXVDQG
8QLWHG6WDWHVGROODUV LQZRUNVRUVHUYLFHVRIFROOHFWLYHLQWHUHVWIRUWKHEHQHILWRIWKH
0D\DJQD 6XPR  $ZDV 7LQJQL &RPPXQLW\ E\ FRPPRQ DJUHHPHQW ZLWK WKH
&RPPXQLW\ DQG XQGHU VXSHUYLVLRQ E\ WKH ,QWHU$PHULFDQ &RPPLVVLRQ RI +XPDQ
5LJKWVSXUVXDQWWRZKDWZDVVHWIRUWKLQSDUDJUDSKRIWKLV-XGJPHQW

-XGJH0RQWLHO$UJHOORGLVVHQWLQJ

%\VHYHQYRWHVWRRQH


ILQGVWKDWLQHTXLW\WKH6WDWHPXVWSD\WKHPHPEHUVRIWKH0D\DJQD 6XPR 
$ZDV 7LQJQL &RPPXQLW\ WKURXJK WKH,QWHU$PHULFDQ&RPPLVVLRQRI+XPDQ5LJKWV
WKHWRWDOVXPRI86 WKLUW\WKRXVDQG8QLWHG6WDWHVGROODUV IRUH[SHQVHVDQG
FRVWV LQFXUUHG E\ WKH PHPEHUV RI WKDW &RPPXQLW\ DQG WKHLU UHSUHVHQWDWLYHV ERWK
WKRVHFDXVHGLQGRPHVWLFSURFHHGLQJVDQGLQWKHLQWHUQDWLRQDOSURFHHGLQJVEHIRUHWKH
LQWHU$PHULFDQV\VWHPRISURWHFWLRQSXUVXDQWWRZKDWZDVVWDWHGLQSDUDJUDSK
RIWKLV-XGJPHQW

-XGJH0RQWLHO$UJHOORGLVVHQWLQJ

8QDQLPRXVO\


ILQGVWKDWWKH6WDWHPXVWVXEPLWDUHSRUWRQPHDVXUHVWDNHQWRFRPSO\ZLWK
WKLV -XGJPHQW WR WKH ,QWHU$PHULFDQ &RXUW RI +XPDQ 5LJKWV HYHU\ VL[ PRQWKV
FRXQWHGIURPWKHGDWHRIQRWLILFDWLRQRIWKLV-XGJPHQW

8QDQLPRXVO\


GHFLGHV WR RYHUVHH FRPSOLDQFH ZLWK WKLV -XGJPHQW DQG WKDW WKLV FDVH ZLOO EH
FRQFOXGHG RQFH WKH 6WDWH KDV IXOO\ FDUULHG RXW WKH SURYLVLRQV VHW IRUWK LQ WKLV
-XGJPHQW


-XGJHV &DQoDGR 7ULQGDGH 3DFKHFR*yPH] DQG $EUHX%XUHOOL LQIRUPHG WKH &RXUW RI
WKHLU-RLQW2SLQLRQ-XGJHV6DOJDGR3HVDQWHVDQG*DUFtD5DPLUH]LQIRUPHGWKH&RXUW
RI WKHLU 2SLQLRQV DQG -XGJH 0RQWLHO$UJHOOR LQIRUPHG WKH &RXUW RI KLV GLVVHQWLQJ
YRWHDOORIZKLFKDFFRPSDQ\WKLV-XGJPHQW

'RQH DW 6DQ -RVp &RVWD 5LFD RQ $XJXVW   LQ 6SDQLVK DQG (QJOLVK WKH
6SDQLVKWH[WEHLQJDXWKHQWLF






$QW{QLR$&DQoDGR7ULQGDGH
3UHVLGHQW



0i[LPR3DFKHFR*yPH]+HUQiQ6DOJDGR
3HVDQWHV
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$OLULR$EUHX%XUHOOL

&DUORV9LFHQWHGH5RX[5HQJLIR



$QW{QLR$&DQoDGR7ULQGDGH
3UHVLGHQW

0DQXHO(9HQWXUD5REOHV
6HFUHWDU\




$OHMDQGUR0RQWLHO$UJHOOR
-XGJHDGKRF



0DQXHO(9HQWXUD5REOHV
6HFUHWDU\



6RRUGHUHG



2OLYHU-DFNPDQ


6HUJLR*DUFtD5DPtUH]
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DUURZV7KHUHWKH\DUHVWRUHG
 :HPDLQWDLQRXUKLVWRU\VLQFHRXUJUDQGSDUHQWV
7KDW LV ZK\ ZH KDYH >LW@ DV 6DFUHG +LOO   $VDQJSDV 0XLJHQL LV VSLULW RI WKH KLOO LV RI
HTXDOIRUPWRDKXPDQ>EHLQJ@EXWLVDVSLULW>ZKR@DOZD\VOLYHVXQGHUWKHKLOOV  

  2XUJUDQGSDUHQWVOLYHGLQWKLVKLOOWKH\WKHQKDGKDGDVWKHLUVPDOODQLPDOV
  WKH PRQNH\V 7KH XWHQVLOV RI ZDU RI RXU DQFHVWRUV RXU JUDQGSDUHQWV ZHUH WKH



$QGKHWKHQDGGHGWKDW



,ELGSS

7HVWLPRQ\ RI 0U &KDUOLH :HEVWHU 0FOHDQ &RUQHOLR LQ ,QWHU$PHULFDQ &RXUW RI +XPDQ 5LJKWV
,$&W+5  &DVH RI WKH &RPPXQLW\ 0D\DJQD 6XPR  $ZDV 7LQJQL  7UDQVFULSFLyQ GH OD $XGLHQFLD 3~EOLFD VREUH HO )RQGR
&HOHEUDGDORV'tDV\GH1RYLHPEUHGHHQOD6HGHGHOD&RUWHS PLPHRJUDSKHGLQWHUQDOFLUFXODWLRQ 





$VDQDQWKURSRORJLVWREVHUYHGLQKLVWHVWLPRQ\LQWKHSXEOLFKHDULQJEHIRUHWKH
&RXUW WKHUH DUH WZR W\SHV RI VDFUHG SODFHV RI WKH PHPEHUV RI WKH 0D\DJQD
&RPPXQLW\D WKHKLOOVZKHUHWKHVSLULWVRIWKHKLOOVWD\ZLWKZKRPRQHRXJKWWR
KDYHDVSHFLDOUHODWLRQDQGE LQWKHIURQWLHU]RQHVWKHFHPHWHULHVZKHUHWKH\EXU\
WKHLU GHDG ZLWKLQ WKH &RPPXQLW\ DORQJ WKH ULYHU :DZD YLVLWHG IUHTXHQWO\ XQWLO
QRZDGD\VE\PHPEHUVRIWKH&RPPXQLW\DERYHDOOZKHQWKH\JRKXQWLQJXSWRD







VDFUHG  

KDYH EXULHG RXU JUDQGSDUHQWV DQG WKHUHIRUH ZH FDOO LW VDFUHG 7KXV .LDPDN LV DOVR D
VDFUHGKLOOEHFDXVHWKHUHZHKDYH  WKHDUURZVRIRXUJUDQGSDUHQWV7KHQFRPHV&DxR
.XUX :DV LW LV DQ ROG YLOODJH (YHU\ QDPH ZH KDYH PHQWLRQHG LQ WKLV IUDPHZRUN LV





:H WKH XQGHUVLJQHG -XGJHV YRWH LQ IDYRXU RI WKH DGRSWLRQ RI WKH SUHVHQW
-XGJPHQWRIWKH,QWHU$PHULFDQ&RXUWRI+XPDQ5LJKWVRQWKHPHULWVLQWKHFDVHRIWKH
&RPPXQLW\ 0D\DJQD 6XPR  $ZDV 7LQJQL YHUVXV 1LFDUDJXD *LYHQ WKH LPSRUWDQFH RI
WKHPDWWHUUDLVHGLQWKHSUHVHQWFDVHZHIHHOREOLJHGWRDGGWKHEULHIUHIOHFWLRQVWKDW
IROORZ DERXW RQH RI LWV FHQWUDO DVSHFWV QDPHO\ WKH LQWHUWHPSRUDO GLPHQVLRQ RI WKH
FRPPXQDO IRUP RI SURSHUW\ SUHYDLOLQJ DPRQJ WKH PHPEHUV RI WKH LQGLJHQRXV
FRPPXQLWLHV


$W WKH SXEOLF KHDULQJ KHOG LQ WKH KHDGTXDUWHUV RIWKH,QWHU$PHULFDQ&RXUWRQ
  DQG  1RYHPEHU  WZR PHPEHUV DQG UHSUHVHQWDWLYHV RI WKH&RPPXQLW\
0D\DJQD 6XPR  $ZDV 7LQJQL SRLQWHG RXW WKH YLWDO LPSRUWDQFH RI WKH UHODWLRQVKLS RI
WKH PHPEHUV RI WKH &RPPXQLW\ ZLWK WKH ODQGV WKH\ RFFXS\ QRW RQO\ IRU WKHLU RZQ
VXEVLVWHQFH EXW DOVR IRU WKHLU IDPLO\ FXOWXUDO DQG UHOLJLRXV GHYHORSPHQW+HQFHWKHLU
FKDUDFWHUL]DWLRQRIWKHWHUULWRU\DVVDFUHGIRUHQFRPSDVVLQJQRWRQO\WKHPHPEHUVRI
WKH&RPPXQLW\ZKRDUHDOLYHEXWDOVRWKHPRUWDOUHPDLQVRIWKHLUDQFHVWRUVDVZHOO
DV WKHLU GLYLQLWLHV +HQFH IRU H[DPSOH WKH JUHDW UHOLJLRXV VLJQLILFDQFH RI WKH KLOOV
LQKDELWHGE\WKRVHGLYLQLWLHV


$V RQH RI WKH PHPEHUV RI WKH &RPPXQLW\ UHIHUUHG WR SRLQWHG RXW LQ KLV
WHVWLPRQ\LQWKHSXEOLFKHDULQJEHIRUHWKH&RXUW

   &HUUR 8UXV $VDQJ LV D VDFUHG KLOO VLQFH RXU DQFHVWRUV EHFDXVH WKHUHLQ ZH


-2,176(3$5$7(23,1,212)-8'*(6
$$&$1d$'275,1'$'(03$&+(&2*Ï0(=$1'$$%5(8%85(//,



HQMR\IXOO\VRDVWRSUHVHUYHWKHLUFXOWXUDOOHJDF\DQGWUDQVPLWLWWRIXWXUHJHQHUDWLRQV

WKLVODWWHULVQRWFHQWHUHGLQDQLQGLYLGXDOEXWUDWKHULQWKHJURXSDQGKLVFRPPXQLW\  
7RWKHLQGLJHQRXVFRPPXQLWLHVWKHUHODWLRQVKLSZLWKWKHODQGLVQRW PHUHO\DTXHVWLRQRI
SRVVHVVLRQ DQG SURGXFWLRQ EXWUDWKHUDPDWHULDODQGVSLULWXDOHOHPHQWWKDWWKH\ RXJKWWR

  $PRQJWKHLQGLJHQRXVSHUVRQVWKHUHH[LVWVDFRPPXQLWDULDQWUDGLWLRQDERXW
DFRPPXQDOIRUPRIWKHFROOHFWLYHSURSHUW\RIWKHODQGLQWKHVHQVHWKDWWKHRZQHUVKLSRI



([SHUWLVHRI0U5RGROIR6WDYHQKDJHQ*UXHQEDXPDQWKURSRORJLVWDQGVRFLRORJLVWLQLELGSS

7HVWLPRQ\RI0U7KHRGRUH0DFGRQDOGDQWKURSRORJLVWLQLELGSS


&IHJWKHWHVWLPRQ\RI0U&KDUOLH:HEVWHU0FOHDQ&RUQHOLRPHPEHURIWKH&RPPXQLW\0D\DJQDLQ
LELGSDQGWKHH[SHUWLVHRI0U5RGROIR6WDYHQKDJHQ*UXHQEDXPDQWKURSRORJLVWDQGVRFLRORJLVWLQLELGS






:HFRQVLGHULWQHFHVVDU\WRHQODUJHWKLVFRQFHSWXDOHOHPHQWZLWKDQHPSKDVLV
RQWKHLQWHUWHPSRUDOGLPHQVLRQRIZKDWVHHPVWRXVWRFKDUDFWHUL]HWKHUHODWLRQVKLSRI
WKH LQGLJHQRXV SHUVRQV RI WKH &RPPXQLW\ ZLWK WKHLU ODQGV :LWKRXW WKH HIIHFWLYH XVH
DQG HQMR\PHQW RI WKHVH ODWWHU WKH\ ZRXOG EH GHSULYHG RI SUDFWLFLQJ FRQVHUYLQJ DQG
UHYLWDOL]LQJ WKHLU FXOWXUDO KDELWV ZKLFK JLYH D PHDQLQJ WR WKHLU RZQ H[LVWHQFH ERWK
LQGLYLGXDO DQG FRPPXQLWDULDQ 7KH IHHOLQJ ZKLFK FDQ EH LQIHUUHG LVLQWKHVHQVHWKDW
MXVWDVWKHODQGWKH\RFFXS\EHORQJVWRWKHPWKH\LQWXUQEHORQJWRWKHLUODQG7KH\
WKXVKDYHWKHULJKWWRSUHVHUYHWKHLUSDVWDQGFXUUHQWFXOWXUDOPDQLIHVWDWLRQVDQGWKH
SRZHUWRGHYHORSWKHPLQWKHIXWXUH


+HQFH WKH LPSRUWDQFH RI WKH VWUHQJWKHQLQJ RI WKH VSLULWXDO DQG PDWHULDO
UHODWLRQVKLSRIWKHPHPEHUVRIWKH&RPPXQLW\ZLWKWKHODQGVWKH\KDYHRFFXSLHGQRW
RQO\ WR SUHVHUYH WKH OHJDF\ RI SDVW JHQHUDWLRQV EXW DOVR WR XQGHUWDNH WKH
UHVSRQVLELOLWLHV WKDW WKH\ KDYH DVVXPHG LQ UHVSHFW RI IXWXUH JHQHUDWLRQV +HQFH
PRUHRYHUWKHQHFHVVDU\SUHYDOHQFHWKDWWKH\DWWULEXWHWRWKHHOHPHQWRIFRQVHUYDWLRQ
RYHU WKH VLPSOH H[SORLWDWLRQ RI QDWXUDO UHVRXUFHV 7KHLU FRPPXQDO IRUP RI SURSHUW\
PXFK ZLGHU WKDQ WKH FLYLOLVW SULYDWH ODZ  FRQFHSWLRQ RXJKW WR LQ RXU YLHZ EH
DSSUHFLDWHG IURP WKLV DQJOH DOVR XQGHU $UWLFOH  RI WKH $PHULFDQ &RQYHQWLRQ RQ
+XPDQ5LJKWVLQWKHOLJKWRIWKHIDFWVRIWKHFDVG HVSqFH





FHUWDLQ SRLQW DV D VSLULWXDO DFW$V DQRWKHUDQWKURSRORJLVWDQGVRFLRORJLVWDGGHGLQ
DQ H[SHUWLVH LQ WKH VDPH KHDULQJ WKH ODQGV RI WKH LQGLJHQRXV SHRSOHV FRQVWLWXWH D
VSDFH ZKLFK LV DW WKH VDPH WLPH JHRJUDSKLFDO DQGVRFLDO V\PEROLF DQG UHOLJLRXV RI
FUXFLDOLPSRUWDQFHIRUWKHLUFXOWXUDOVHOILGHQWLILFDWLRQWKHLUPHQWDOKHDOWKWKHLUVRFLDO
VHOISHUFHSWLRQ


$V LW FDQ EH LQIHUUHG IURP WKH WHVWLPRQLHV DQG H[SHUWLVHV UHQGHUHG LQ WKH
DIRUHPHQWLRQHG SXEOLF KHDULQJ WKH &RPPXQLW\ KDV D WUDGLWLRQ FRQWUDU\ WR WKH
SULYDWL]DWLRQDQGWKHFRPPHUFLDOL]DWLRQDQGVDOH RUUHQW RIWKHQDWXUDOUHVRXUFHV DQG
WKHLUH[SORLWDWLRQ 7KHFRPPXQDOFRQFHSWRIWKHODQGLQFOXGLQJDVDVSLULWXDOSODFH
DQGLWVQDWXUDOUHVRXUFHVIRUPSDUWRIWKHLUFXVWRPDU\ODZWKHLUOLQNZLWKWKHWHUULWRU\
HYHQLIQRWZULWWHQLQWHJUDWHVWKHLUGD\WRGD\OLIHDQGWKHULJKWWRFRPPXQDOSURSHUW\
LWVHOI KDV D FXOWXUDO GLPHQVLRQ ,Q VXP WKH KDELWDW IRUPV DQ LQWHJUDO SDUW RI WKHLU
FXOWXUHWUDQVPLWWHGIURPJHQHUDWLRQWRJHQHUDWLRQ


7KH,QWHU$PHULFDQ&RXUWKDVGXO\DFNQRZOHGJHGWKHVHHOHPHQWVLQSDUDJUDSK
RIWKHSUHVHQW-XGJPHQWLQZKLFKLWSRLQWVRXWWKDW






7KHFRQFHUQZLWKWKHHOHPHQWRIFRQVHUYDWLRQUHIOHFWVDFXOWXUDOPDQLIHVWDWLRQRI
WKH LQWHJUDWLRQ RI WKH KXPDQ EHLQJ ZLWK QDWXUH DQG WKH ZRUOG ZKHUHLQ KH OLYHV 7KLV
LQWHJUDWLRQZHEHOLHYHLVSURMHFWHGLQWRERWKVSDFHDQGWLPHDVZHUHODWHRXUVHOYHV
LQVSDFHZLWKWKHQDWXUDOV\VWHPRIZKLFKZHDUHSDUWDQGWKDWZHRXJKWWRWUHDWZLWK
FDUH DQG LQ WLPH ZLWK RWKHU JHQHUDWLRQV SDVW DQG IXWXUH  LQ UHVSHFW RI ZKLFK ZH
KDYHREOLJDWLRQV


&XOWXUDO PDQLIHVWDWLRQV RI WKH NLQG IRUP LQ WKHLU WXUQ WKH VXEVWUDWXP RI WKH
MXULGLFDOQRUPVZKLFKRXJKWWRJRYHUQWKHUHODWLRQVRIWKHFRPPXQLW\PHPEHUVLQWHUVH
DQG ZLWK WKHLU JRRGV $V WLPHO\ UHFDOOHG E\ WKH SUHVHQW -XGJPHQW RI WKH &RXUW WKH
3ROLWLFDO &RQVWLWXWLRQ LQ IRUFH RI 1LFDUDJXD LWVHOI SURYLGHV DERXW WKH SUHVHUYDWLRQ DQG
WKHGHYHORSPHQWRIWKHFXOWXUDOLGHQWLW\ LQWKHQDWLRQDOXQLW\ DQGWKHSURSHUIRUPVRI
VRFLDO RUJDQL]DWLRQ RI WKH LQGLJHQRXV SHRSOHV DV ZHOO DV WKH PDLQWHQDQFH RI WKH
FRPPXQDOIRUPVRISURSHUW\RIWKHLUODQGVDQGWKHHQMR\PHQWXVHDQGEHQHILWRIWKHP
$UWLFOH 


7KHVHIRUPVRIFXOWXUDOPDQLIHVWDWLRQDQGVRFLDOVHOIRUJDQL]DWLRQKDYHLQWKLV
ZD\PDWHULDOL]HGZLWKWKHSDVVLQJRIWLPHLQWRMXULGLFDOQRUPVDQGLQWRFDVHODZDW
ERWKLQWHUQDWLRQDODQGQDWLRQDOOHYHOV7KLVLVQRWWKHILUVWWLPHWKDWWKH,QWHU$PHULFDQ
&RXUWKDVNHSWLQPLQGWKHFXOWXUDOSUDFWLFHVRIFROOHFWLYLWLHV,QWKHFDVHRI$ORHERHWRH
DQG 2WKHUV YHUVXV 6XULQDPH 5HSDUDWLRQV -XGJPHQW RI   WKH &RXUW WRRN
LQWRDFFRXQWLQWKHGHWHUPLQDWLRQRIWKHDPRXQWRIUHSDUDWLRQVWRWKHUHODWLYHVRIWKH
YLFWLPVWKHFXVWRPDU\ODZLWVHOIRIWKHPDURRQFRPPXQLW\ WKHVDUDPDFDVWRZKLFK
WKH YLFWLPV EHORQJHG  ZKHUH SROLJDP\ SUHYDLOHG VR DV WR H[WHQG WKH DPRXQW RI WKH
UHSDUDWLRQVIRUGDPDJHVWRWKHVHYHUDOZLGRZVDQGWKHLUVRQV


,Q WKH FDVH RI %iPDFD 9HOiVTXH] YHUVXV *XDWHPDOD 0HULWV -XGJPHQW RI
  WKH &RXUW WRRN LQWR GXH DFFRXQW WKH ULJKW RI WKH UHODWLYHV RI WKH SHUVRQ
ZKR KDG GLVDSSHDUHG E\ IRUFHWRDZRUWK\JUDYHIRUWKHPRUWDOUHPDLQVRIWKLVODWWHU
DQGWKHUHSHUFXVVLRQRIWKHLVVXHLQWKHPD\DFXOWXUH+RZHYHULQWKLV-XGJPHQWRQ
WKHPHULWVLQWKHFDVHRIWKH&RPPXQLW\0D\DJQD 6XPR $ZDV7LQJQLWKH&RXUWIRU
WKH ILUVW WLPH JRHV LQWR JUHDWHU GHSWK LQ WKH DQDO\VLV RI WKH PDWWHU LQ DQ
DSSUR[LPDWLRQ WR DQ LQWHJUDO LQWHUSUHWDWLRQ RI WKH LQGLJHQRXV FRVPRYLVLRQ DV WKH
FHQWUDOSRLQWRIWKHSUHVHQW-XGJPHQW




&IDOVR$UWLFOHVDQGRIWKH3ROLWLFDO&RQVWLWXWLRQLQIRUFHRI1LFDUDJXD

,$&W+5 FDVH %iPDFD 9HOiVTXH] YHUVXV *XDWHPDOD 0HULWV 6HULHV & Q-XGJPHQWGHO SS
SDUV



,$&W+5FDVH$ORHERHWRHDQG2WKHUVYHUVXV6XULQDPH 5HSDUDWLRQV 6HULHV&Q-XGJPHQWRI
SSSDUV





)XWXUHJHQHUDWLRQVEHJLQWRDWWUDFWWKHDWWHQWLRQRIWKHFRQWHPSRUDU\GRFWULQHRILQWHUQDWLRQDOODZFI
HJ $&K .LVV /D QRWLRQ GH SDWULPRLQH FRPPXQ GH O KXPDQLWp  5HFXHLO GHV &RXUV GH O $FDGpPLH GH 'URLW
,QWHUQDWLRQDO GH /D +D\H   SS  ( %URZQ :HLVV ,Q )DLUQHVV WR )XWXUH *HQHUDWLRQV ,QWHUQDWLRQDO /DZ
&RPPRQ3DWULPRQ\ DQG,QWHUJHQHUDWLRQDO (TXLW\7RN\R'REEV)HUU\1<8QLWHG1DWLRQV8QLYHUVLW\7UDQVQDWLRQDO
3XEOV  SS  ( $JLXV DQG 6 %XVXWWLO HW DOLL HGV  )XWXUH *HQHUDWLRQV DQG ,QWHUQDWLRQDO /DZ /RQGRQ
(DUWKVFDQ  SS  - 6\PRQLGHV HG  +XPDQ 5LJKWV 1HZ 'LPHQVLRQV DQG &KDOOHQJHV 3DULV$OGHUVKRW
81(6&2'DUWPRXWKSS
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,QIDFWWKHUHDUHQRZDGD\VPDQ\PXOWLFXOWXUDOVRFLHWLHVDQGWKHDWWHQWLRQGXH
WR WKHFXOWXUDOGLYHUVLW\VHHPVWRXVWRFRQVWLWXWHDQHVVHQWLDOUHTXLVLWHWRVHFXUHWKH
HIILFDF\RIWKHQRUPVRISURWHFWLRQRIKXPDQULJKWVDWQDWLRQDODQGLQWHUQDWLRQDOOHYHOV
/LNHZLVH ZH FRQVLGHU WKDW WKH LQYRFDWLRQ RI FXOWXUDO PDQLIHVWDWLRQV FDQQRW DWWHPSW
DJDLQVW WKH XQLYHUVDOO\ UHFRJQL]HG VWDQGDUGV RI REVHUYDQFH DQG UHVSHFW IRU WKH
IXQGDPHQWDO ULJKWV RI WKH KXPDQ SHUVRQ 7KXV DW WKH VDPH WLPH WKDW ZH DIILUP WKH
LPSRUWDQFH RI WKH DWWHQWLRQ GXH WR FXOWXUDO GLYHUVLW\ DOVR IRU WKH UHFRJQLWLRQ RI WKH
XQLYHUVDOLW\RIKXPDQULJKWVZHILUPO\GLVFDUGWKHGLVWRUWLRQVRIWKHVRFDOOHGFXOWXUDO
UHODWLYLVP

 7KH LQWHUSUHWDWLRQ DQG DSSOLFDWLRQ JLYHQ E\ WKH ,QWHU$PHULFDQ &RXUW WR WKH
QRUPDWLYHFRQWHQWRI$UWLFOHRIWKH$PHULFDQ&RQYHQWLRQLQWKHSUHVHQWFDVHRIWKH
&RPPXQLW\ 0D\DJQD 6XPR  $ZDV 7LQJQL UHSUHVHQW LQ RXU YLHZ D SRVLWLYH
FRQWULEXWLRQWRWKHSURWHFWLRQRIWKHFRPPXQDOIRUPRISURSHUW\SUHYDLOLQJDPRQJWKH
PHPEHUV RI WKDW &RPPXQLW\ 7KLV FRPPXQDO FRQFHSWLRQ EHVLGHV WKH YDOXHV
XQGHUO\LQJLWKDVDFRVPRYLVLRQRILWVRZQDQGDQLPSRUWDQWLQWHUWHPSRUDOGLPHQVLRQ
LQEULQJLQJWRWKHIRUHWKHERQGVRIKXPDQVROLGDULW\WKDWOLQNWKRVHZKRDUHDOLYHZLWK
WKHLUGHDGDQGZLWKWKHRQHVZKRDUHVWLOOWRFRPH






 $QW{QLR$XJXVWR&DQoDGR7ULQGDGH
0i[LPR3DFKHFR*yPH]

-XGJH
-XGJH



$OLULR$EUHX%XUHOOL
-XGJH




0DQXHO(9HQWXUD5REOHV
6HFUHWDU\
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0DQXHO(9HQWXUD5REOHV
6HFUHWDU\

+HUQiQ6DOJDGR3HVDQWHV
-XGJH




,ZRXOGOLNHWRDGGDIHZFRPPHQWVLQFRQQHFWLRQZLWKWKLVFDVH


,QRXUKHPLVSKHUHODQGWHQXUHE\LQGLJHQRXVSHRSOHVDQGFRPPXQLWLHVLQWKH
IRUP RI FRPPXQDO SURSHUW\ RU E\ DQFHVWUDO WHQXUH LV D UHFRJQL]HG ULJKW WKDW PDQ\
/DWLQ$PHULFDQFRXQWULHVKDYHUDLVHGWRWKHOHYHORIDFRQVWLWXWLRQDOULJKW


7KLVULJKWWRWKHODQG±ZKLFKLVWKHHQWLWOHPHQWRILQGLJHQRXVSHRSOHVFRPHV
XQGHUWKHJHQHUDOKHDGLQJRIWKHULJKWWRSURSHUW\+RZHYHULWWUDQVFHQGVWKHULJKW
WR SURSHUW\ LQ WKH WUDGLWLRQDO VHQVH ZKLFK PDLQO\ FRQFHUQV WKH ULJKW WR SULYDWH
SURSHUW\  &RPPXQDO RU FROOHFWLYH WHQXUH RQ WKH RWKHU KDQG EHWWHU VHUYHV WKH
QHFHVVDU\VRFLDOIXQFWLRQWKDWLWLVLQWHQGHGWRKDYH


7KHDQWKURSRORJ\RIWKH;;FHQWXU\PDGHLWDEXQGDQWO\FOHDUWKDWLQGLJHQRXV
FXOWXUHVKDYHDYHU\XQLTXHERQGZLWKWKHLUDQFHVWUDOODQGV7KH\UHO\XSRQWKHODQG
IRUWKHLUVXUYLYDODQGORRNWRLWIRUPRUDODQGPDWHULDOIXOILOOPHQW


,Q WKLV FDVH WKHUH DUH D QXPEHU RI VHWWOHPHQWV RI LQGLJHQRXV FRPPXQLWLHV
WUDVODSHV :KHQD6WDWHGHOLPLWVDQGGHPDUFDWHVFRPPXQDOODQGVWKHRYHUULGLQJ
FULWHULRQPXVWEHSURSRUWLRQDOLW\:LWKWKHLQWHUHVWHGSDUWLHVSDUWLFLSDWLQJWKH6WDWH
GHHGV RYHU WKRVH ODQGV WKDW DOO WKH LQKDELWDQWVPHPEHUV RI WKH LQGLJHQRXV
FRPPXQLWLHVZLOOQHHGWRFDUU\RQWKHLUZD\RIOLIHDQGHQVXUHLWIRUWKHLUSRVWHULW\


)LQDOO\ZKHQWKHULJKWWRSURSHUW\LVDVVHUWHGRQHPXVWEHFDUHIXOWREHDULQ
PLQGWKDWWKHHQMR\PHQWDQGH[HUFLVHRIWKHULJKWWRSURSHUW\FDUULHVZLWKLWGXWLHV
IURPPRUDOWRSROLWLFDOWRVRFLDO2YHUDUFKLQJDOOWKHVHLVDMXULGLFDOGXW\VSHFLILFDOO\
WKHOLPLWDWLRQVWKDWODZLQDGHPRFUDWLF6WDWHLPSRVHV,QWKHZRUGVRIWKH$PHULFDQ
&RQYHQWLRQ  ³7KH ODZ PD\ VXERUGLQDWH VXFK XVH DQG HQMR\PHQW WR WKH LQWHUHVW RI
VRFLHW\´ $UW  
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, KDYH YRWHG ZLWK WKH PDMRULW\ RQ WKH &RXUW LQ WKH -XGJPHQW RQ WKH PHULWV
DQG UHSDUDWLRQV LQ WKH LQVWDQW FDVH ZKLFK ILQGV WKDW DUWLFOHV  DQG  RI WKH
$PHULFDQ &RQYHQWLRQ RQ +XPDQ 5LJKWV ZHUH YLRODWHG WR WKH GHWULPHQW RI WKH
0D\DJQD$ZDV7LQJQL&RPPXQLW\%HIRUHDUULYLQJDWWKLVGHFLVLRQWKH&RXUWFDUHIXOO\
H[DPLQHGWKHDUJXPHQWVRIWKHSHWLWLRQHUVZKRZHUHUHSUHVHQWHGEHIRUHWKLV&RXUW
E\WKH,QWHU$PHULFDQ&RPPLVVLRQRQ+XPDQ5LJKWV,WDOVRH[DPLQHGWKHSRVLWLRQ
RIWKH6WDWHZKLFKH[SOLFLWO\DFNQRZOHGJHGWKHULJKWVRIWKH0D\DJQD 6XPR $ZDV
7LQJQL&RPPXQLW\DQGLWVPHPEHUV SDURIWKH-XGJPHQW WKHHYLGHQFHRIIHUHG
DWWKHKHDULQJDQGRWKHULQIRUPDWLRQLQWKHFDVHILOH%XLOGLQJRQWKLVIRXQGDWLRQWKH
&RXUWKDVLQP\YLHZFRUUHFWO\LQWHUSUHWHG$UWLFOHRIWKH$PHULFDQ&RQYHQWLRQRQ
+XPDQ5LJKWV


:KHQH[HUFLVLQJLWVFRQWHQWLRXVMXULVGLFWLRQWKH,QWHU$PHULFDQ&RXUWLVGXW\
ERXQG WR REVHUYH WKH SURYLVLRQV RI WKH $PHULFDQ &RQYHQWLRQ WR LQWHUSUHW WKHP LQ
DFFRUGDQFHZLWKWKHUXOHVWKDWWKH&RQYHQWLRQLWVHOIVHWVIRUWKDQGWKRVHWKDWFDQEH
DSSOLHG XQGHU WKH OHJDO UHJLPH JRYHUQLQJ LQWHUQDWLRQDO WUHDWLHV DV VHW IRUWK LQ WKH
9LHQQD &RQYHQWLRQ RQ WKH /DZ RI 7UHDWLHV RI 0D\   ,W PXVW DOVR KHHG WKH
SULQFLSOHRILQWHUSUHWDWLRQWKDWUHTXLUHVWKDWWKHREMHFWDQGSXUSRVHRIWKHWUHDWLHVEH
FRQVLGHUHG $UWLFOH    RI WKH 9LHQQD &RQYHQWLRQ  UHIHUHQFHG EHORZ DQG WKH
SULQFLSOHSURKRPLQHRIWKHLQWHUQDWLRQDOODZRIKXPDQULJKWV±IUHTXHQWO\FLWHGLQWKLV
&RXUW¶V FDVHODZ ZKLFK UHTXLUHV WKH LQWHUSUHWDWLRQ WKDW LV FRQGXFLYH WR WKH IXOOHVW
SURWHFWLRQ RI SHUVRQV DOO IRU WKH XOWLPDWH SXUSRVH RI SUHVHUYLQJ KXPDQ GLJQLW\
HQVXULQJIXQGDPHQWDOULJKWVDQGHQFRXUDJLQJWKHLUDGYDQFHPHQW


$UWLFOH  RI WKH $PHULFDQ &RQYHQWLRQ ZKLFK FRQFHUQV WKH &RQYHQWLRQ¶V
LQWHUSUHWDWLRQ VWDWHV WKDW QR SURYLVLRQ RI WKH &RQYHQWLRQ VKDOO EH LQWHUSUHWHG DV
³UHVWULFWLQJWKHH[HUFLVHRUHQMR\PHQWRIDQ\ULJKWRUIUHHGRPUHFRJQL]HGE\YLUWXHRI
WKH ODZV RI DQ\ 6WDWH 3DUW\  ´  ,Q RWKHU ZRUGV HYHQ DVVXPLQJ IRU WKH VDNH RI
DUJXPHQW WKDW WKH &RQYHQWLRQ FRQWDLQHG SURYLVLRQV WKDW UHVWULFWHG RU OLPLWHG SUH
H[LVWLQJ ULJKWV ZKLFK LW GRHV QRW WKRVH SHUVRQV SURWHFWHG XQGHU WKH OHJDO UHJLPH
WKDW WKH &RQYHQWLRQ HVWDEOLVKHV ZRXOG QRW IRUIHLW WKH IUHHGRPV SUHURJDWLYHV RU
DXWKRULWLHV WKH\ KDYH XQGHU WKH ODZV RI WKH 6WDWH WR  ZKRVH MXULVGLFWLRQ WKH\ DUH
VXEMHFW7KHULJKWVSUHURJDWLYHVDQGDXWKRULWLHVUHFRJQL]HGXQGHUGRPHVWLFODZVDUH
QRW VXSSODQWHG E\ &RQYHQWLRQUHFRJQL]HG ULJKWV LQVWHDG WKH\ DUH DGMXVWHG WR
FRQIRUP WR WKH ULJKWV UHFRJQL]HG XQGHU WKH &RQYHQWLRQ RU DUH DGGHG WR DQ HYHU
JURZLQJERG\RIKXPDQULJKWV


$UWLFOH    RI WKH 9LHQQD &RQYHQWLRQ RQ WKH /DZ RI 7UHDWLHV SURYLGHV DV
IROORZV³$WUHDW\VKDOOEHLQWHUSUHWHGLQJRRGIDLWKLQDFFRUGDQFHZLWKWKHRUGLQDU\
PHDQLQJWREHJLYHQWRWKHWHUPVRIWKHWUHDW\LQWKHLUFRQWH[WDQGLQWKHOLJKWRILWV
REMHFW DQG SXUSRVH´ ,Q WKLV UHJDUG WKH REMHFW DQG SXUSRVH RI WKH $PHULFDQ
&RQYHQWLRQ RQ +XPDQ 5LJKWV DUH WR XSKROG KXPDQ GLJQLW\ DQG UHFRJQL]H WKH
GHPDQGVWKDWWKHSURWHFWLRQDQGIXOILOOPHQWRIWKHKXPDQSHUVRQSRVHWRDUWLFXODWH
DWWHQGDQWREOLJDWLRQVDQGWRSURYLGHMXULGLFDOLQVWUXPHQWVWKDWSUHVHUYHWKDWKXPDQ
GLJQLW\ DQG PHHW WKRVH GHPDQGV  :KHQ H[DPLQLQJ WKH RUGLQDU\ PHDQLQJ RI WKH
WHUPVRIWKHWUHDW\QRZEHLQJDSSOLHG±QDPHO\WKH$PHULFDQ&RQYHQWLRQRQHKDV
WR FRQVLGHU WKH VFRSH DQG PHDQLQJ ±RU VFRSHV DQG PHDQLQJV WKDW WKH WHUP
³SURSHUW\´KDVLQWKHFRXQWULHVRIWKH$PHULFDV
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,Q LWV $GYLVRU\ 2SLQLRQ 2& 7KH 5LJKW WR ,QIRUPDWLRQ RQ &RQVXODU
$VVLVWDQFH ZLWKLQ WKH )UDPHZRUN RI WKH *XDUDQWHHV RI 'XH 3URFHVV  WKH ,QWHU
$PHULFDQ&RXUWRI+XPDQ5LJKWVKHOGWKDW³WKHLQWHUSUHWDWLRQRIDWUHDW\PXVWWDNH
LQWRDFFRXQWQRWRQO\WKHDJUHHPHQWVDQGLQVWUXPHQWVUHODWHGWRWKHWUHDW\  EXW
DOVR WKH V\VWHP RI ZKLFK LW LV SDUW´ SDU    ,W FLWHG WKH ,QWHUQDWLRQDO &RXUW RI
-XVWLFH ZKLFK IRXQG WKDW ³DQ LQWHUQDWLRQDO LQVWUXPHQW KDV WR EH LQWHUSUHWHG DQG
DSSOLHGZLWKLQWKHIUDPHZRUNRIWKHHQWLUHOHJDOV\VWHPSUHYDLOLQJDWWKHWLPHRIWKH
LQWHUSUHWDWLRQ´ /HJDO &RQVHTXHQFHV IRU 6WDWHV RI WKH &RQWLQXHG 3UHVHQFH RI 6RXWK
$IULFD LQ 1DPLELD 6RXWK :HVW $IULFD  1RWZLWKVWDQGLQJ 6HFXULW\ &RXQFLO 5HVROXWLRQ
   $GYLVRU\ 2SLQLRQ ,&- 5HSRUWV  S  DG   7KLV LV SUHFLVHO\
ZKDWWKH,QWHU$PHULFDQ&RXUWKDVGRQHLQWKHMXGJPHQWLWGHOLYHUHGRQWKHLQVWDQW
FDVH


9DULRXVLQWHUQDWLRQDOLQVWUXPHQWVRQWKHOLIHFXOWXUHDQGULJKWVRILQGLJHQRXV
SHRSOHV FDOOIRUH[SOLFLWUHFRJQLWLRQRIWKHLUOHJDOLQVWLWXWLRQVRQHRIWKHPEHLQJWKH
FRQFHSWVRISURSHUW\RQFHDQGVWLOOSUHYDOHQWDPRQJWKHP7KHUHYLHZRIWKHVHWH[WV
ZDVLQIRUPHGE\DZLGHDUUD\RIEHOLHIVH[SHULHQFHVDQGUHTXLUHPHQWV7KHILQGLQJ
ZDV WKDW WKH GRFXPHQWV ZHUH OHJLWLPDWH DQG WKDW WKHODQG WHQXUH V\VWHPV PXVW EH
UHVSHFWHG ,WQHFHVVDULO\IROORZVWKHQWKDWWKRVHV\VWHPVPXVWEHUHFRJQL]HGDQG
SURWHFWHG,QWKHILQDODQDO\VLVWKHLQGLYLGXDOULJKWVRILQGLJHQRXVSHUVRQVDQGWKH
FROOHFWLYH ULJKWV RI WKHLU SHRSOHV ILW LQWR WKH UHJLPH FUHDWHG E\ WKH PRUH JHQHUDO
LQVWUXPHQWVRQKXPDQULJKWVWKDWDSSO\WRDOOSHUVRQVDVLOOXVWUDWHGE\WKHWH[WVRI
WKHPRUHVSHFLILFLQVWUXPHQWVIRUZKLFKWKHUHH[LVWVDQHYHUEURDGHUDQGPRUHUREXVW
FRQVHQVXV  7KLVLQIRUPDWLRQLVXVHIXOLIQRWLQGLVSHQVDEOHIRUDQLQWHUSUHWDWLRQRI
WKRVH&RQYHQWLRQSURYLVLRQVWKDWWKH&RXUWPXVWDSSO\


*HQHYD &RQYHQWLRQ 1R  &RQFHUQLQJ ,QGLJHQRXV DQG 7ULEDO 3HRSOHV LQ
,QGHSHQGHQW &RXQWULHV ZDV DGRSWHG E\ WKH WK *HQHUDO &RQIHUHQFH RI WKH
,QWHUQDWLRQDO/DERXU2UJDQLVDWLRQ *HQHYD RXWRIDFRQFHUQIRUWKHVXUYLYDORI
LQGLJHQRXV DQG WULEDO SHRSOHV¶ FXOWXUHV DQG WKH LQVWLWXWLRQV WKDW WKHLU FXOWXUHV KDYH
SURGXFHG DQG SURWHFW  ,W SURYLGHV WKDW ³JRYHUQPHQWV VKDOO UHVSHFW WKH VSHFLDO
LPSRUWDQFH IRU WKH FXOWXUHV DQG VSLULWXDO YDOXHV RI WKH SHRSOHV FRQFHUQHG RI WKHLU
UHODWLRQVKLSZLWKWKHODQGVRUWHUULWRULHVRUERWKDVDSSOLFDEOHZKLFKWKH\RFFXS\RU
RWKHUZLVH XVH DQG LQ SDUWLFXODU WKH FROOHFWLYH DVSHFWV RI WKLV UHODWLRQVKLS´ $UWLFOH
  7KH&RQYHQWLRQDOVRSURYLGHVWKDW³>7@KHULJKWVRIRZQHUVKLSDQGSRVVHVVLRQ
RI WKH SHRSOHV FRQFHUQHG RYHU WKH ODQGV ZKLFK WKH\ WUDGLWLRQDOO\ RFFXS\ VKDOO EH
UHFRJQLVHG´ $UWLFOH  


7KH'UDIW'HFODUDWLRQRQ'LVFULPLQDWLRQDJDLQVW,QGLJHQRXV3HRSOHVSUHSDUHG
E\WKH8QLWHG1DWLRQV(FRQRPLFDQG6RFLDO&RXQFLO¶V6XE&RPPLVVLRQRQ3UHYHQWLRQ
RI'LVFULPLQDWLRQDQG3URWHFWLRQRI0LQRULWLHV (&16XE$GG$SULO
 PDNHVFOHDUUHIHUHQFHWRWKHVHYHU\VDPHLVVXHVDQGVHWVWKHVWDQGDUGVWKDW
WKH LQWHUQDWLRQDO MXULGLFDO FRPPXQLW\ LV WR REVHUYH LQ PDWWHUV EHDULQJ XSRQ
LQGLJHQRXV SHRSOHV DQG WKH PHPEHUV RI WKHLU FRPPXQLWLHV  $UWLFOH VWLSXODWHVWKH
IROORZLQJ³,QGLJHQRXVSHRSOHVKDYHWKHULJKWWRPDLQWDLQDQGVWUHQJWKHQ  WKHLU
OHJDO V\VWHPV  ´  $UWLFOH  SURYLGHV WKDW ³,QGLJHQRXV SHRSOHVKDYH WKH ULJKW WR
PDLQWDLQDQGVWUHQJWKHQWKHLUGLVWLQFWLYHVSLULWXDODQGPDWHULDOUHODWLRQVKLSZLWKWKH
ODQGV WHUULWRULHV ZDWHUV DQG FRDVWDO VHDV DQG RWKHU UHVRXUFHV ZKLFK WKH\ KDYH
WUDGLWLRQDOO\ RZQHG RU RWKHUZLVH  RFFXSLHG RU XVHG DQG WR XSKROG WKHLU
UHVSRQVLELOLWLHV WR IXWXUH JHQHUDWLRQV LQ WKLV UHJDUG´  ,Q $UWLFOH  WKH 'UDIW
'HFODUDWLRQ UHFRJQL]HV LQGLJHQRXV SHRSOHV¶ ULJKW WR ³RZQ GHYHORS FRQWURO DQG XVH
WKHODQGVDQGWHUULWRULHV´DQGDGGVWKHIROORZLQJ³7KLVLQFOXGHVWKHULJKWWRWKHIXOO
UHFRJQLWLRQ RI WKHLU ODZV WUDGLWLRQV DQG FXVWRPV ODQGWHQXUH V\VWHPV   DQG WKH





ULJKWWRHIIHFWLYHPHDVXUHVE\6WDWHVWRSUHYHQWDQ\LQWHUIHUHQFHZLWKDOLHQDWLRQRI
RUHQFURDFKPHQWXSRQWKHVHULJKWV´


7KH 3URSRVHG $PHULFDQ 'HFODUDWLRQ RQ WKH 5LJKWV RI ,QGLJHQRXV 3HRSOHV
ZKLFK WKH ,QWHU$PHULFDQ &RPPLVVLRQ RQ +XPDQ 5LJKWV DSSURYHG RQ )HEUXDU\ 
 VSHDNV WR WKH H[LVWHQFH UHOHYDQFH DQG REVHUYDQFH RI WKH LQGLYLGXDO DQG
FROOHFWLYHULJKWVRILQGLJHQRXVSHRSOHV,WSURYLGHVWKHIROORZLQJ³,QGLJHQRXVSHRSOHV
KDYHWKHULJKWWRWKHOHJDOUHFRJQLWLRQRIWKHYDULHGDQGVSHFLILFIRUPVDQGPRGDOLWLHV
RIWKHLUFRQWURORZQHUVKLSXVHDQGHQMR\PHQWRIWHUULWRULHVDQGSURSHUWLHV´ $UWLFOH
;9,,, ,WIXUWKHUVWDWHVWKDWLQGLJHQRXVSHRSOHV³KDYHWKHULJKWWRWKHUHFRJQLWLRQ
RIWKHLUSURSHUW\DQGRZQHUVKLSULJKWVZLWKUHVSHFWWRODQGVWHUULWRULHVDQGUHVRXUFHV
WKH\ KDYH KLVWRULFDOO\ RFFXSLHG DV ZHOO DV WR WKH XVH RI WKRVH WR ZKLFK WKH\ KDYH
KLVWRULFDOO\KDGDFFHVVIRUWKHLUWUDGLWLRQDODFWLYLWLHVDQGOLYHOLKRRG´ ,ELGSDU 


9DULRXV ERGLHV RI ODZ ZLWKLQ WKH ,EHUR$PHULFDQ ZRUOG FRQWDLQ VLPLODU
SURYLVLRQV LQIRUPHG E\WKHYHU\VDPHKLVWRULFDODQGFXOWXUDOH[SHULHQFH$FDVHLQ
SRLQWLVWKH&RQVWLWXWLRQRI1LFDUDJXDWKHFRXQWU\WRZKRVHMXULVGLFWLRQWKH0D\DJQD
6XPR  $ZDV 7LQJQL &RPPXQLW\ LV VXEMHFW  7KDW FRPPXQLW\ LV RQ 1LFDUDJXD¶V
$WODQWLF&RDVW8QGHUWKHKHDGLQJ³5LJKWVRIWKH$WODQWLF&RDVWDO&RPPXQLWLHV´WKDW
&RQVWLWXWLRQ VWLSXODWHV WKDW  ³7KH 6WDWH UHFRJQL]HV WKH FRPPXQDO ODQGWHQXUH
V\VWHPV RI WKH $WODQWLF &RDVW FRPPXQLWLHV  ,W DOVR UHFRJQL]HV WKHLU ULJKW WR HQMR\
XVH DQG H[SORLW WKH ZDWHUV DQG IRUHVWV RQ WKHLU FRPPXQDO ODQGV´  7KLV UHFRJQLWLRQ
PXVW EH WDNHQ LQWR DFFRXQW ZKHQ LQWHUSUHWLQJ DQG DSSO\LQJ WKH $PHULFDQ
&RQYHQWLRQLQNHHSLQJZLWKWKH&RQYHQWLRQ¶V$UWLFOH D 


:KHQH[DPLQLQJWKLVFDVHWKH&RXUWFRQVLGHUHGWKHVFRSHRI$UWLFOHRIWKH
$PHULFDQ &RQYHQWLRQ 8QGHUWKHWLWOH³5LJKWWR3URSHUW\´WKDWDUWLFOHSURYLGHVWKDW
³(YHU\RQHKDVWKHULJKWWRWKHXVHDQGHQMR\PHQWRIKLVSURSHUW\´:KHQWKH&RXUW
H[DPLQHGWKLVTXHVWLRQLWKDGEHIRUHLWWKHWUDYDX[SUHSDUDWRLUHVRIWKH&RQYHQWLRQ
7KHUH RQH FDQ WUDFH WKH HYROXWLRQ RI WKH ODQJXDJH RI $UWLFOH  WR LWV SUHVHQWGD\
ZRUGLQJ  2ULJLQDOO\ WKH DUWLFOH ZDV WR VSHDN RI WKH ULJKW WR SULYDWH SURSHUW\
VSHFLILFDOO\  /DWHU WKH SURSRVHG ODQJXDJH FKDQJHG XQWLO WKH DXWKRUV ILQDOO\ VHWWOHG
RQ WKH ZRUGLQJ ZH KDYH WRGD\  ³WKH ULJKW WR WKH XVH DQG HQMR\PHQW RI >RQH¶V@
SURSHUW\´7KHODQJXDJHLQZKLFKWKLVULJKWLVIUDPHGZDVPHDQWWRDFFRPPRGDWH
DOOVXEMHFWVSURWHFWHGE\WKH&RQYHQWLRQ2EYLRXVO\WKHUHLVQRVLQJOHPRGHOIRUWKH
XVH DQG HQMR\PHQW RI SURSHUW\  (YHU\ SHRSOH DFFRUGLQJ WR LWV FXOWXUH LQWHUHVWV
DVSLUDWLRQV FXVWRPV FKDUDFWHULVWLFV DQG EHOLHIV FDQ LQVWLWXWH LWV RZQ GLVWLQFWLYH
IRUPXODIRUWKHXVHDQGHQMR\PHQWRISURSHUW\,QVKRUWWKHVHWUDGLWLRQDOFRQFHSWV
KDYHWREHH[DPLQHGDQGXQGHUVWRRGIURPWKHVDPHSHUVSHFWLYH


$QXPEHURIFRXQWULHVLQWKH$PHULFDVDUHKRPHWRLQGLJHQRXVHWKQLFJURXSV
ZKRVHDQFHVWRUV±WKLVKHPLVSKHUH¶VDERULJLQHVEXLOWOHJDOV\VWHPVWKDWSUHGDWHWKH
FRQTXHVW DQG FRORQL]DWLRQ DQG WKDW DUH WR VRPH H[WHQW VWLOO LQ HIIHFW  7KHVH HWKQLF
JURXSVHVWDEOLVKHGVSHFLDOGHIDFWRDQGGHMXUHUHODWLRQVKLSVZLWKWKHODQGWKDWWKH\
SRVVHVVHGDQGIURPZKHQFHWKH\REWDLQHGWKHLUOLYHOLKRRG6LQFHWKHFRQTXHVWWKHLU
OHJDOLQVWLWXWLRQV±ZKLFKUHIOHFWWKHLUIUDPHUV¶ZD\RIWKLQNLQJDQGKDYHWKHIXOOIRUFH
RIODZKDYHZLWKVWRRGFRXQWOHVVDWWHPSWVWRXQGHUPLQHWKHPDQGKDYHPDQDJHGWR
VXUYLYH WR WKLV GD\  ,Q D QXPEHU RI FRXQWULHV WKHVH LQGLJHQRXV OHJDO LQVWLWXWLRQV
KDYH EHHQ DGRSWHG LQWR WKH QDWLRQDO OHJDO V\VWHPV DQG DUH EDFNHG E\ VSHFLILF
LQWHUQDWLRQDOLQVWUXPHQWVWKDWDVVHUWWKHODZIXOLQWHUHVWVDQGWUDGLWLRQDOULJKWVRIWKH
RULJLQDOLQKDELWDQWVRIWKH$PHULFDVDQGWKHLUGHVFHQGHQWV


6XFK LV WKH FDVH ZLWK WKH LQGLJHQRXV SURSHUW\ V\VWHP ZKLFK GRHV QRW
SUHFOXGH RWKHU IRUPV RI ODQG RZQHUVKLS RU WHQXUH WKDW DUH WKH SURGXFW RI GLIIHULQJ
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KLVWRULFDODQGFXOWXUDOSURFHVVHV,QGHHGLWDQGWKHRWKHUIRUPVRISURSHUW\DQGODQG
WHQXUH ILW LQWR WKH EURDG DQG SOXUDOLVWLF XQLYHUVH RI ULJKWV WKDW WKH LQKDELWDQWV RI
YDULRXV $PHULFDQ FRXQWULHV HQMR\  7KLV VHW RI ULJKWV KDV VSUHDG EHFDXVH RI VKDUHG
EDVLFEHOLHIVWKHFRUHLGHDRIWKHXVHDQGH[SORLWDWLRQRIJRRGVDOWKRXJKWKHUHDUH
VLJQLILFDQWGLIIHUHQFHVDVZHOO±HVSHFLDOO\DSURSRVWKHILQDOGLVSRVLWLRQRIWKRVHJRRGV
%XWWDNHQWRJHWKHUWKHVHODZVDQGULJKWVDUHWKHSURSHUW\V\VWHPWKDWPRVWRIRXU
FRXQWULHV KDYH LQ FRPPRQ  7R LJQRUH WKH LGLRV\QFUDWLF YHUVLRQV RI WKH ULJKW WR XVH
DQG HQMR\ SURSHUW\ UHFRJQL]HG LQ $UWLFOH  RI WKH $PHULFDQ &RQYHQWLRQ DQG WR
SUHWHQG WKDW WKHUH LV RQO\ RQH ZD\ WR XVH DQG HQMR\ SURSHUW\ LV WDQWDPRXQW WR
GHQ\LQJSURWHFWLRQRIWKDWULJKWWRPLOOLRQVRISHRSOHWKHUHE\ZLWKGUDZLQJIURPWKHP
WKHUHFRJQLWLRQDQGSURWHFWLRQRIHVVHQWLDOULJKWVDIIRUGHGWRRWKHUSHRSOH)DUIURP
HQVXULQJ WKH HTXDOLW\ RI DOO SHUVRQV WKLV ZRXOG FUHDWH DQ LQHTXDOLW\ WKDW LV XWWHUO\
DQWLWKHWLFDOWRWKHSULQFLSOHVDQGWRWKHSXUSRVHVWKDWLQVSLUHWKHKHPLVSKHULFV\VWHP
IRUWKHSURWHFWLRQRIKXPDQULJKWV


,Q LWV DQDO\VLV RI WKH PDWWHU VXEMHFW WR LWV MXULVGLFWLRQ WKH ,QWHU$PHULFDQ
&RXUW UHJDUGHG WKH ULJKWV WR XVH DQG HQMR\ SURSHUW\ SURWHFWHG XQGHU &RQYHQWLRQ
$UWLFOHIURPDSHUIHFWO\YDOLGSHUVSHFWLYHWKDWRIWKHPHPEHUVRIWKHLQGLJHQRXV
FRPPXQLWLHV  ,Q P\ RSLQLRQ WKH DSSURDFK WDNHQ IRU SXUSRVHV RI WKH SUHVHQW
MXGJPHQWGRHVQRWLQDQ\ZD\LPSO\DGLVUHJDUGRUGHQLDORIRWKHUUHODWHGULJKWVWKDW
GLIIHULQQDWXUHVXFKDVWKHFROOHFWLYHULJKWVVRIUHTXHQWO\UHIHUHQFHGLQWKHGRPHVWLF
DQG LQWHUQDWLRQDO LQVWUXPHQWV WKDW , KDYH FLWHG LQ WKLV RSLQLRQ  ,W PXVW EH UHFDOOHG
WKDW LQGLYLGXDO VXEMHFWLYH ULJKWV IORZ IURP DQG DUH SURWHFWHG E\ WKHVH FRPPXQLW\
ULJKWVZKLFKDUHDQHVVHQWLDOSDUWRIWKHMXULGLFDOFXOWXUHRIPDQ\LQGLJHQRXVSHRSOHV
DQGE\H[WHQVLRQRIWKHLUPHPEHUV,QVKRUWWKHUHLVDQLQWLPDWHDQGLQH[WULFDEOH
OLQN EHWZHHQ LQGLYLGXDO DQG FROOHFWLYH ULJKWV D OLQNDJH WKDW LV D FRQGLWLRQ VLQH TXD
QRQIRUJHQXLQHSURWHFWLRQRISHUVRQVEHORQJLQJWRLQGLJHQRXVHWKQLFJURXSV


'XULQJWKHKHDULQJKHOGWRUHFHLYHHYLGHQFHRQWKHPHULWVRIWKHFDVHWKDWWKH
&RXUW KDV QRZ GHFLGHG RSLQLRQV ZHUH SURIIHUHG WKDW DOOXGHG GLUHFWO\ WR WKLV YHU\
SRLQW  ,Q KLV YHUEDO RSLQLRQ VXPPDUL]HG LQ WKH -XGJPHQW H[SHUW ZLWQHVV 5RGROIR
6WDYHQKDJHQ*UXHQEDXPSRLQWHGRXWWKDW³ L QFHUWDLQKLVWRULFDOFRQWH[WVWKHULJKWV
RIWKHKXPDQSHUVRQFDQEHIXOO\JXDUDQWHHGDQGH[HUFLVHGRQO\E\UHFRJQL]LQJWKH
ULJKWV RI WKH FROOHFWLYLW\ DQG RI WKH FRPPXQLW\ WR ZKLFK WKDW SHUVRQ KDV EHORQJHG
VLQFH ELUWK DQG RI ZKLFK KH LV SDUW D FRPPXQLW\ WKDW DIIRUGV KLP WKH HOHPHQWV
QHFHVVDU\WREHDEOHWRIHHOVHOIIXOILOOHGDVDKXPDQEHLQJZKLFKDOVRPHDQVDVRFLDO
DQGFXOWXUDOEHLQJ´


,Q WKH KLVWRU\ RI WKH FRXQWULHV RI PRGHUQGD\ /DWLQ $PHULFD FROOHFWLYH
H[SUHVVLRQV RI LQGLJHQRXV ODZ KDYH EHHQ DWWDFNHG WLPH DQG WLPH DJDLQ  7KHVH
DWWDFNV KDYH GLUHFWO\ YLRODWHG WKH LQGLYLGXDO ULJKWV RI WKH PHPEHUV RI WKH
FRPPXQLWLHVDQGWKHULJKWVRIWKHFRPPXQLWLHVDVDZKROH$QRWKHUH[SHUWKHDUGE\
WKH&RXUW5RTXHGH-HV~V5ROGiQ2UWHJDVSRNHWRWKLVDVSHFWRIWKHLVVXH,QWKH
RSLQLRQKHJDYHEHIRUHWKH&RXUWKHVWDWHGWKHIROORZLQJ³7KHH[SHULHQFHLQ/DWLQ
$PHULFDZLWKWKHFRPPXQDOSURSHUW\LVVXHLVYHU\WHOOLQJ)RUDOPRVW\HDUVWKH
SROLF\ RI WKH /DWLQ $PHULFDQ 6WDWHV ZDV WR OLTXLGDWH IRUPV RI FRPPXQDO RZQHUVKLS
DQG WKH DXWRQRPRXV IRUPV RI JRYHUQPHQW RI WKH LQGLJHQRXV SHRSOHV WR DQQLKLODWH
WKHPQRWMXVWFXOWXUDOO\EXWSK\VLFDOO\DVZHOO´


7KH MXGJPHQW RI WKH ,QWHU$PHULFDQ &RXUW RI +XPDQ 5LJKWV LQ WKH 0D\DJQD
6XPR  $ZDV 7LQJQL &RPPXQLW\ &DVH FRQWULEXWHV WR WKH UHFRJQLWLRQ RI FHUWDLQ
VSHFLILF MXULGLFDO UHODWLRQVKLSV WKDW WRJHWKHU PDNH XS WKH ERG\ RI ODZ VKDUHG E\ D
JRRG SRUWLRQ RI WKH LQKDELWDQWV RI WKH $PHULFDV D ERG\ RI ODZ EHLQJ LQFUHDVLQJO\
DFFHSWHG E\ DQG UHFRJQL]HG LQ GRPHVWLF ODZV DQG LQWHUQDWLRQDO LQVWUXPHQWV  7KH





WRSLF RI WKLV MXGJPHQWDQGE\H[WHQVLRQWKHMXGJPHQWLWVHOILVDWWKDWSRLQWZKHUH
FLYLOODZVDQGHFRQRPLFVRFLDODQGFXOWXUDOODZVFRQYHUJH,QRWKHUZRUGVLWVWDQGV
DW WKDW MXQFWLRQ ZKHUH FLYLO ODZ DQG VRFLDO ODZ PHHW  7KH $PHULFDQ &RQYHQWLRQ
DSSOLHG LQ DFFRUGDQFH ZLWK WKH LQWHUSUHWDWLRQ WKDW LW DXWKRUL]HV DQG LQ DFFRUGDQFH
ZLWK WKH UXOHV RI WKH /DZ RI 7UHDWLHV PXVW EH DQG LV DV\VWHPRIUXOHVWKDWDIIRUGV
WKHLQGLJHQRXVSHRSOHRIRXUKHPLVSKHUHWKHVDPHFHUWDLQSURWHFWLRQWKDWLWDIIRUGV
WR DOO SHRSOH RI WKH $PHULFDQ FRXQWULHV ZKR FRPH XQGHUWKH$PHULFDQ&RQYHQWLRQ¶V
XPEUHOOD


6HUJLR*DUFtD5DPtUH]
-XGJH
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,GLVVHQWHGRQRSHUDWLYHSDUDJUDSKVDQGRIWKHMXGJPHQWWKH&RXUW
GHOLYHUHGLQWKH0D\DJQD 6XPR $ZDV7LQJQL&RPPXQLW\&DVH


,UHFRJQL]HWKDWWKLVLVDKLJKO\FRPSOH[FDVHDQGWKDWWKH&RXUWDQGHDFKRI
LWV-XGJHVKDYHGHOLEHUDWHGXSRQLWFDOPO\DQGWKRXJKWIXOO\


7KH*RYHUQPHQWRI1LFDUDJXDLVYHU\UHVSHFWIXORILQGLJHQRXVSHRSOHV¶ULJKWV
ZKLFKDUHDPSO\UHFRJQL]HGLQWKH&RQVWLWXWLRQDQGVHFRQGDU\ODZV


,Q P\ MXGJPHQW WKLV FDVH GLG QRW LQYROYH D YLRODWLRQ RI $UWLFOH  RI WKH
$PHULFDQ &RQYHQWLRQ RQ +XPDQ 5LJKWV KHUHLQDIWHU ³WKH &RQYHQWLRQ´  ZKLFK
JXDUDQWHHV WKH H[LVWHQFH RI DQ HIIHFWLYH MXGLFLDO UHPHG\ DJDLQVW DFWV WKDW YLRODWH
IXQGDPHQWDOULJKWV7KH&RXUWKDVFRQFOXGHGRWKHUZLVHEXWGLGVRRQWKHEDVLVRID
IDOVHSUHPLVHLHWKDWWKHUHLVQRFOHDUO\UHJXODWHGSURFHGXUHIRUWLWOLQJLQGLJHQRXV
FRPPXQLWLHV¶ SURSHUWLHV  7KH WUXWK LV WKDW WKH ,QVWLWXWR 1LFDUDJHQVH GH 5HIRUPD
$JUDULD 1LFDUDJXDQ $JUDULDQ 5HIRUP ,QVWLWXWH  ,15$  WKHQ WKH 0,',15$ DQG QRZ
WKH2IILFHRI5XUDO/DQG7LWOLQJKDYHKDGSURSHUW\WLWOLQJDXWKRULWLHV7KHLUGHFLVLRQV
FDQ EH FKDOOHQJHG E\ PHDQV RI D SHWLWLRQ RI DPSDUR ILOHG ZLWK WKH 6XSUHPH &RXUW
7KDWWKHH[LVWLQJOHJLVODWLRQFDQEHLPSURYHGLVQRWWRVD\WKDWLWGRHVQRWH[LVW$V
WKH&RXUWDFNQRZOHGJHVLQLWVRZQMXGJPHQWWKH*RYHUQPHQWRI1LFDUDJXDKDVKLUHG
DFRQVXOWLQJILUPWRFRQGXFWDFRPSUHKHQVLYHGLDJQRVWLF VWXG\RIDOOWKHLQGLJHQRXV
FRPPXQLWLHVDQGKDVLQWURGXFHGDELOOLQWKH/HJLVODWLYH$VVHPEO\WLWOHGWKH³6WDWXWH
5HJXODWLQJ WKH &RPPXQDO 3URSHUW\ 6\VWHP RI WKH $WODQWLF &RDVW DQG %RVDZDV
,QGLJHQRXV&RPPXQLWLHV´


$JDLQ LQ FRQQHFWLRQ ZLWK $UWLFOH  RI WKH &RQYHQWLRQ WKH &RXUW WRRN D
QXPEHU RI SHWLWLRQV RI DPSDUR XQGHU FRQVLGHUDWLRQ  7KH ILUVW ZDV ILOHG E\ WKH
&RPPXQLW\ LQ 6HSWHPEHU   ,W ZDV QRW VHHNLQJ WLWOH WR WKHLU ODQGV LQVWHDG LW
ZDV FKDOOHQJLQJ D ORJJLQJ FRQFHVVLRQ WKDW KDG EHHQ DZDUGHG  7KH SHWLWLRQ DUJXHG
WKDWWKHFRQFHVVLRQZRXOGKDYHDGHWULPHQWDOHIIHFWRQWKHLUODQGV7KHSHWLWLRQZDV
GHFODUHG LQDGPLVVLEOH RQ WKH JURXQGV WKDW LW ZDV ILOHG H[WHPSRUDQHRXVO\  7KH IDFW
WKDW WKH 6XSUHPH &RXUW GHFLVLRQ FDPH GRZQ PRUH WKDQ RQH \HDU DIWHU WKH SHWLWLRQ
ZDVILOHGZDVQRWSUHMXGLFLDOWRWKH&RPPXQLW\7KH&RXUWZRXOGQHYHUKDYHJUDQWHG
FHUWEHFDXVHWKHSHWLWLRQZDVILOHGDIWHUWKHWLPHOLPLW


7KH RWKHU DPSDUR WKDW WKH &RXUW FRQVLGHUHG ZDV WKH FRQVWLWXWLRQDOLW\
FKDOOHQJH WKDW WZR PHPEHUV RI WKH &RQVHMR 5HJLRQDO GH OD 5HJLyQ $XWyQRPD
$WOiQWLFR1RUWH 5$$1 ILOHGLQ0DUFKDQGWKDWDIWHUYDULRXVSURFHHGLQJVZDV
VXFFHVVIXO LQ JHWWLQJ WKH &RXUW WR QXOOLI\ DQG FDQFHO WKH ORJJLQJ FRQFHVVLRQ LQ
TXHVWLRQ+RZHYHUWKHQXOOLILFDWLRQZDVEDVHGVROHO\RQWKHIDFWWKDWWKHFRQFHVVLRQ
KDGQRWEHHQDSSURYHGE\WKH5HJLRQDO&RXQFLO¶VIXOOPHPEHUVKLSLQRWKHUZRUGVLW
KDGQRWKLQJWRGRZLWKWKHGHPDUFDWLRQRIWKH&RPPXQLW\¶VODQGVDQGZDVQRWILOHG
E\WKH&RPPXQLW\


,QLWVILQGLQJWKDW$UWLFOHRIWKH&RQYHQWLRQZKLFKJXDUDQWHHVWKHULJKWWR
SURSHUW\KDGEHHQYLRODWHGWKH&RXUWUHDVRQHGWKDW1LFDUDJXDKDVQRSURFHGXUHIRU
SXWWLQJLQWRSUDFWLFHWKHUHFRJQLWLRQRIWKHFRPPXQDOSURSHUW\RILQGLJHQRXVSHRSOHV
7KDWSUHPLVHLVXQWUXHDVWKHSUHFHGLQJSDUDJUDSKVVKRZ7KHIDFWWKDWQRWLWOHVRI



WKDW QDWXUH KDYH EHHQ DZDUGHG VLQFH  GRHV QRW PHDQ WKDW QR SURFHGXUH LV LQ
SODFH  ,W RQO\ LQGLFDWHV WKH LQGLJHQRXV FRPPXQLWLHV¶ GLVLQWHUHVW LQ VHHNLQJ WLWOH WR
WKHLUODQGV,QWKHVSHFLILFFDVHRIWKH$ZDV7LQJQL&RPPXQLW\LWKDVQHYHUILOHGIRU
D ODQG GHHG ZLWK DQ\ FRPSHWHQW DXWKRULW\  ,QVWHDGLWV PHDVXUHV ZHUH FRQILQHG WR
DWWDFNLQJ WKH ORJJLQJ FRQFHVVLRQ PHQWLRQHG SUHYLRXVO\  7KH RQO\ JURXQGV IRU WKH
DOOHJDWLRQ ZRXOG KDYH EHHQ LI DSSOLFDWLRQV VHHNLQJ WLWOH KDG EHHQ ILOHG DQG WKHQ
UHMHFWHG


7KHIDFWVUHFRXQWHGLQWKHSUHFHGLQJSDUDJUDSKVVKRZWKDWDUWLFOHVDQG
RI WKH &RQYHQWLRQ IRXQG WR KDYH EHHQ YLRODWHG LQ WKH MXGJPHQWRI WKH &RXUW ZHUH
QRWLQIDFWYLRODWHG


$V IRU WKH UHSDUDWLRQV WKDW WKH &RXUW DJUHHG XSRQ , PXVW JR RQ UHFRUG WR
VWDWHWKDWDVWKHUHZDVQRYLRODWLRQRID&RQYHQWLRQSURWHFWHGULJKW$UWLFOHRIWKH
&RQYHQWLRQGRHVQRWDSSO\

1RULVLWSURSHUWRDJUHHXSRQDQLQGHPQLW\LQWKHDEVHQFHRIGDPDJHV7KHUHZHUH
QRGDPDJHVLQWKHLQVWDQWFDVHQRPDWHULDOGDPDJHVEHFDXVHWKHUHZDVQRORJJLQJ
LQWKHFRQFHVVLRQDUHDQRPRUDOGDPDJHVEHFDXVHWKHIDFWWKDWWKHODQGVZHUHQRW
GHPDUFDWHGGLGQRKDUPWRWKHWUDGLWLRQDOZD\RIOLIHRIWKHLQGLJHQRXVSHRSOHLQWKH
$ZDV7LJQL&RPPXQLW\

&RQFHUQLQJ WKH UHLPEXUVHPHQW RI FRVWV DQG H[SHQVHV LQ P\ MXGJPHQW VXFK
GDPDJHV VKRXOG RQO\ EH DZDUGHG ZKHQ WKH 6WDWH KDV KDG QR UDWLRQDO UHDVRQ IRU
FRQWHVWLQJWKHDSSOLFDWLRQ


7KHIRUHJRLQJQRWZLWKVWDQGLQJLWKDVWREHVDLGWKDWWKH&RXUWKDVEHHQIDLU
LQ VHWWLQJ WKH DPRXQWV WR EH DZDUGHG DV FRPSHQVDWLRQ DQG KDV WDNHQ LQWR
FRQVLGHUDWLRQWKHGLIILFXOWHFRQRPLFVLWXDWLRQWKDW1LFDUDJXDLVH[SHULHQFLQJ
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1. The case originated in an application (no. 48939/99) against the
Republic of Turkey lodged with the Court under Article 34 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
(“the Convention”) by two Turkish nationals, Mr Ahmet Nuri Çınar and
Mr Maşallah Öneryıldız, on 18 January 1999.
2. The applicants were represented by Ms Esra Yıldız, of the Istanbul
Bar. The Turkish Government (“the Government”) were represented by
their co-Agent, Mrs Deniz Akçay, assisted by Mrs Gökşen Acar, Counsel.
3. Relying on Articles 2, 8 and 13 of the Convention and on Article 1 of
Protocol No. 1, the applicants claimed that the national authorities were
responsible for the death of thirteen members of their families and for the
destruction of their property as a result of a methane-gas explosion which
had occurred on 28 April 1993 in the municipal rubbish tip of Ümraniye
(Istanbul). They complained further that the administrative proceedings
conducted in the present case were incompatible with the requirements of
fairness and speed set forth in Article 6 § 1 of the Convention.
4. The application was allocated to the First Section of the Court
(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that
would consider the case (Article 27 § 1 of the Convention) was constituted
as provided in Rule 26 § 1.
5. By a decision of 22 May 2001, the Court decided to disjoin the
application and reserve the proceedings in so far as they concerned
Mr Ahmet Nuri Çınar, who had since died. It declared the application
admissible with regard to the applicant, Maşallah Öneryıldız (“the

PROCEDURE

Mrs E. PALM, President,
Mrs W. THOMASSEN,
Mr GAUKUR JÖRUNDSSON,
Mr R. TÜRMEN,
Mr C. BÎRSAN,
Mr J. CASADEVALL,
Mr R. MARUSTE, judges,
and Mr M. O'BOYLE, Section Registrar,
Having deliberated in private on 22 May 2001, 16 October 2001,
23 April 2002 and 27 May 2002,
Delivers the following judgment, which was adopted on the
last-mentioned date:

of:

1

In the case of Öneryıldız v. Turkey,
The European Court of Human Rights, sitting as a Chamber composed
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Counsel,
Adviser.

(b) for the applicant
Mr E. DENIZ,
Mr Ş. ACAR,

8. The applicant, who is a Turkish national, was born in 1955 and is now
living in Çobançeşme (Alibeyköy, Istanbul). At the material time he and the
twelve members of his family were living in the slum quarter (gecekondu
mahallesi) of Kazım Karabekir in Ümraniye (Istanbul).

I. THE CIRCUMSTANCES OF THE CASE

THE FACTS

The Court heard addresses by Mr Deniz, Mrs Akçay and Mrs Acar.

Counsel;

co-Agent,

(a) for the Government
Mrs D. AKÇAY,
Mrs G. ACAR,
Mr S. KARAKUL,

There appeared before the Court:

applicant”), who had applied to the Court both on his own behalf and on
behalf of nine members of his family, namely his wife, Gülnaz Öneryıldız,
his concubine, Sıdıka Zorlu, and his children, Selahaddin, İdris, Mesut,
Fatma, Zeynep, Remziye and Abdülkerim Öneryıldız, who had all died in
the accident of 28 April 1993, which is the subject of the present
application.
6. On 14 September 2001 the applicant filed two documents: his
supplementary observations and his claims for just satisfaction under Article
41 of the Convention. The Government filed observations on the merits of
the case and on the claims for just satisfaction on 17 September and 12
October 2001 respectively. On 3 November 2001 the applicant replied to the
Government's observations on the merits. On 10 October 2001 the
Government sent the Registry copies of documents relating to a case on
which they relied in support of their submissions.
7. A hearing took place in public in the Human Rights Building,
Strasbourg, on 16 October 2001 (Rule 59 § 3).
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10. Following the local elections of 26 March 1989 and from
4 December of that year Ümraniye District Council began dumping heaps of
earth and rubbish onto the land surrounding the Ümraniye slums in order to
redevelop the site of the rubbish tip.
However, on 15 December 1989 M.C. and A.C. – two inhabitants of the
Hekimbaşı area – brought proceedings against the district council in the
Fourth Division of the Üsküdar District Court to establish title to land. They
complained of damage to their plantations and requested the works to be
halted. In support of their request, they produced documents showing that
M.C. and A.C. had been liable for council tax and property tax since 1977
under tax no. 168900. In 1983 the authorities had asked them to fill in a
standard form for the declaration of illegal buildings so that their title to the
property and land could be validated (see paragraph 50 below). Following
their request, on 21 August 1989, the city council water and mains authority
had ordered a water meter to be installed in their house. Furthermore, copies
of electricity bills show that M.C. and A.C., as consumers, regularly paid
for the water they had used on the basis of the readings taken from a meter
installed for that purpose.
11. In the District Court the defendant district council based its defence
on the fact that the land claimed by M.C. and A.C. was situated on the
waste-collection site; that residence there was contrary to the health
regulations; and that their application for validation of their title to the
property conferred no rights on them.

1. In 1989

B. The steps taken by Ümraniye District Council

9. Since the beginning of the 1970s a household-refuse tip had been in
operation in Hekimbaşı, a slum area adjoining Kazım Karabekir. On
22 January 1960 an easement had been created de facto over the site in
question, which belonged to the Forestry Commission (and therefore to the
Treasury), in favour of Istanbul City Council (“the city council”) for a term
of ninety-nine years. Situated on a slope overlooking a valley, the site
spread out over a surface area of approximately 350,000 square metres and
was used as a rubbish tip by the districts of Beykoz, Üsküdar, Kadıköy and
Ümraniye under the authority and responsibility of the city council and,
ultimately, the ministerial authorities.
When the rubbish tip started being used, the area was uninhabited and the
closest built-up area was approximately 3.5 km away. However, as the years
passed, rudimentary dwellings were illegally built in the zone surrounding
the rubbish tip, which ultimately developed into the slums of Ümraniye.

A. The Ümraniye site for the storage of household waste
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On 27 May 1991 the city council was made aware of that report and on
7 June 1991 the governor was informed of it and asked to brief the Ministry
of Health and the Prime Minister's Environmental Office (“the
Environmental Office”).
13. On 9 June 1991 Nurettin Sözen, the mayor of Istanbul, requested the
report to be ruled inadmissible on the ground that it had been ordered and
prepared without his knowing about it.
14. However, the Environment Council, which had been advised of the
same report on 18 June 1991, made a recommendation (no. 09513) urging

“... In any waste-collection site methane, carbon-dioxide and hydrogen-sulphide
gases, among others, form. These substances must be collected under supervision and
... burnt. The tip in question is not equipped with such a system, however. If methane
is mixed with air in a particular proportion, it can explode. This installation contains
no means of preventing an explosion of methane occurring as a result of the
decomposition [of the waste]. May God preserve us, as the damage could be very
substantial given the neighbouring dwellings. ...”

12. On 9 April 1991 Ümraniye District Council applied to the Third
Division of the Üsküdar District Court for experts to be instructed to
determine whether the rubbish tip complied with the relevant regulations, in
particular Regulation no. 20814 of 14 March 1991 on solid-waste control. A
committee was set up for that purpose, composed of a professor of
environmental engineering, a land-registry official and a forensic doctor.
According to their report, drawn up on 7 May 1991, the rubbish tip in
question did not conform to the technical requirements set forth in
Articles 24 to 27, 30 and 38 of Regulation no. 20814 and, accordingly,
presented a certain number of dangers liable to give rise to a major health
risk for the inhabitants of the valley, particularly those living in the slum
areas: no wall or fencing separated the tip from the dwellings situated fifty
metres from the mountain of refuse, and the tip was not equipped with
collection, composting, recycling or combustion systems; nor had drainage
or drainage-water purification systems been installed. The experts
concluded from this that the Ümraniye tip “exposed humans and animals
and the environment to every form of danger”. In that connection the report,
drawing attention first to the fact that some twenty contagious diseases
might spread, underlined the following:

2. In 1991

In a judgment delivered on 2 May 1991 under case no. 1989/1088, the
District Court found for M.C. and A.C., holding that there had been
interference with the exercise of their right over the land in question.
However, the Court of Cassation set the judgment aside on 2 March
1992. On 22 October 1992 the District Court followed the Court of
Cassation's judgment and dismissed M.C. and A.C.'s claims.
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18. Immediately after the accident two members of the municipal police
force attempted to establish the facts. After taking evidence from the
victims, including the applicant, who explained that he had built his house
in 1988, they reported that thirteen huts had been engulfed.
On the same day a crisis committee, set up by the Istanbul Governor's
Office, also went to the site and found that the landslide had indeed been
caused by a methane-gas explosion.

1. The initiative of the Ministry of the Interior

D. The proceedings instituted in the present case

17. Prior to that date, however, at about 11 a.m. on 28 April 1993 a
methane explosion occurred at the site. Following a landslide caused by
mounting pressure, the refuse erupted from the mountain of waste and
buried some ten slum dwellings situated below it, including the one
belonging to the applicant. Thirty-nine people died, including nine members
of the Öneryıldız family.

C. The accident

15. On 27 August 1992 Şinasi Öktem, the mayor of Ümraniye, applied
to the First Division of the Üsküdar District Court for the implementation of
temporary measures to prevent the city council and the neighbouring district
councils from using the waste-collection site. He requested, inter alia, that
no further waste be dumped, that the tip be closed and the damage repaired.
On 3 November 1992 the mayors of Istanbul and Beykoz opposed that
request. To that end Mr Sözen submitted, in particular, that a plan to
redevelop the site of the tip had been put out to tender and would be
implemented during the year 1993.
16. While those proceedings were still pending before the Fourth Civil
Division of the Court of Cassation, Ümraniye District Council informed the
mayor of Istanbul that from 15 May 1993 no dumping of waste would be
authorised.

“... The report prepared by the committee of experts indicates that the wastecollection site in question breaches the Environment Act and the Regulation on SolidWaste Control and consequently poses a health hazard to men and animals. The
measures provided for in Articles 24, 25, 26, 27, 30 and 38 of the Regulation on SolidWaste Control must be implemented at the site of the tip ... I therefore ask for the
necessary measures to be implemented ... and for our council to be informed of the
outcome.”

the Istanbul Governor's Office, the city council and Ümraniye District
Council to remedy the problems identified in the present case:
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(iii) 2/8 to the inhabitants of the slum for endangering the members of their families
by settling near a mountain of waste;

(ii) 2/8 to Ümraniye District Council for implementing a development plan for the
area while omitting, contrary to Regulation no. 20814, to provide for a 1,000 metrewide buffer zone to remain uninhabited, and for attracting illegal dwellings to the
region and taking no steps to prevent them from being built, despite the experts' report
of 7 May 1991;

(i) 2/8 to the Istanbul City Council, which failed to act sufficiently early to prevent
the technical problems which already existed when the tip was first created in 1970
and had continued to deteriorate since then, or to indicate to the district councils
concerned an alternative waste-collection site, as it was obliged to do under
Law no. 3030;

20. While those administrative proceedings were under way, on 30 April
1993 the Üsküdar public prosecutor (“the public prosecutor”) went to the
scene of the accident, accompanied by a committee of experts composed of
three civil-engineering professors from three different universities. In the
light of his preliminary observations, he instructed the committee to
determine the share of responsibility for the accident attributable to the
public authorities and that attributable to the victims.
21. On 6 May 1993 the applicant lodged a complaint with the local
police station. He stated that “if it was the authorities that, through their
negligence, caused my house to be engulfed and caused my wives' and
children's death, I hereby lodge a criminal complaint against the authority or
authorities concerned”. The applicant's complaint was added to the
investigation file (no. 1993/6102) which had already been opened by the
public prosecutor of his own motion.
22. On 14 May 1993 the public prosecutor heard evidence from a
number of witnesses and victims of the accident in question. On 18 May
1993 the committee of experts submitted the report ordered by the public
prosecutor. The experts confirmed that the landslide – affecting land which
had been unstable as it was – could be explained both by the mounting
pressure of the gas inside the tip and by the explosion of the tip. Reiterating
the obligations and duties on the public authorities under the relevant
regulations, the experts concluded that liability for the accident should be
attributed as follows:

2. The criminal inquiry

19. The next day, on 29 April 1993, the Ministry of the Interior (“the
Ministry”) ordered the circumstances in which the catastrophe had occurred
to be examined by the administrative investigation department (“the
investigation department”) in order to determine whether proceedings
should be instituted against the two mayors, Mr Sözen and Mr Öktem.
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26. The authorisation sought by the investigative department was
granted on 17 June 1993 and a chief inspector from the Ministry (“the chief
inspector”) was accordingly put in charge of the case.
In the light of the investigation file compiled in the present case, the
chief inspector took down Mr Sözen and Mr Öktem's defence. The latter
stated, among other things, that in December 1989 his district council had
begun decontamination works in the Hekimbaşı slum area, but that these
had been suspended at the request of two inhabitants of the area (see
paragraph 10 above).
27. The chief inspector finalised his report on 9 July 1993. It confirmed
the conclusions reached by all the experts instructed hitherto and took

“The sole waste-collection site on the Anatolian side stood in the middle of our
district of Ümraniye like an object of silent horror. It has broken its silence and caused
death. We knew it and were expecting it. As a district council, we had been
hammering at all possible doors for four years to have this waste-collection site
removed. We were met with indifference by Istanbul City Council. It abandoned the
decontamination works ... after laying two spades of concrete at the inauguration. The
ministries and the Government were aware of the facts, but failed to take much notice.
We had submitted the matter to the courts and they had found in our favour, but the
judicial machinery could not be put into action. ... We are now faced with a
responsibility and will all account for this to the inhabitants of Ümraniye...”

24. On 27 May 1993, having regard to the conclusions of its own
inquiry, the investigative department sought authorisation from the Ministry
to commence a criminal investigation in respect of the two mayors
implicated in the case.
25. The day after that request was made Ümraniye District Council
made the following announcement to the press:

3. The outcome of the administrative inquiry

23. On 21 May 1993 the public prosecutor declined jurisdiction ratione
personae and referred the case to the Governor of Istanbul, considering that
it fell within the Prosecution of Civil Servants Act, the application of which
was a matter for the administrative council of the province of Istanbul (“the
administrative council”). The public prosecutor stated, in his order, that in
respect of Istanbul City Council and Ümraniye District Council, the
applicable provisions were Articles 230 and 455 § 2 of the Criminal Code.
On 27 May 1993, when the investigative department had completed the
preliminary inquiry, the public prosecutor's file was transmitted to the
Ministry.

(v) 1/8 to the Government for encouraging the spread of this type of illegal
dwelling by granting an amnesty on a number of occasions and property titles to the
occupants.

(iv) 1/8 to the Ministry of the Environment for failing to monitor the tip effectively
in accordance with Regulation no. 20814 on solid-waste control;
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29. In the meantime, the Department of Housing and Rudimentary
Dwellings asked the applicant to attend its offices, informing him that, by
an order (no. 1739) of 25 May 1993, the city council had allocated him a
flat in the subsidised housing complex of Çobançeşme (Eyüp, Alibeyköy).
On 18 June 1993 the applicant signed for possession of flat no. 7 in building
C-1 of that complex. That transaction was officialised by an order (no.
3927) of 17 September 1993 of the city council. On 13 November 1993 the
applicant signed a notarised declaration in lieu of a contract stipulating that
the flat in question had been “sold” to him for 125,000,000 Turkish liras
(TRL), a quarter of which was payable immediately and the remainder in

4. Allocation of a subsidised dwelling to the Öneryıldız family

28. The chief inspector concluded, lastly, that the death of twenty-six
people and the injuries to eleven others (figures available at the material
time) on 28 April 1993 had been caused by the two mayors' failure to take
appropriate steps in the exercise of their duties and that they should account
for their negligence under Article 230 of the Criminal Code. In spite of,
inter alia, the expert report and the recommendation of the Environment
Office, they had knowingly breached their respective duties: Mr Öktem
because he had failed to comply with his obligation to order the destruction
of the illegal huts situated around the rubbish tip, as he was empowered to
do under section 18 of Law no. 775, and Mr Sözen because he had refused
to comply with the above-mentioned recommendation, had failed to
rehabilitate the rubbish tip or order its closure, and had not complied with
any of the provisions of section 10 of Law no. 3030, which required him to
order the destruction of the slum dwellings in question, if necessary by his
own means.

“Our city council has both taken the measures necessary to ensure that the old sites
can be used in the least harmful way possible until the end of 1993 and completed all
the preparatory steps for the construction of one of the biggest and most modern
installations ... ever undertaken in our country. We are also installing a temporary
waste-collection site satisfying the requisite conditions. Alongside that, rehabilitation
works are continuing at former sites [which have run their course]. In short, over the
past three years our city council has been studying the problem of waste very
seriously... [and], currently, the works are continuing...”

account of all the evidence gathered by the public prosecutor. It also
mentioned two other scientific opinions sent to the Istanbul Governor's
Office in May 1993, one by the Ministry of the Environment and the other
by a professor of civil engineering at Boğaziçi University. These two
opinions confirmed that the fatal landslide had been caused by the methane
explosion. The report also indicated that on 4 May 1993 the inspection
department had requested the city council to inform it of the measures
actually taken in the light of the expert report of 7 May 1991, and it
reproduced Mr Sözen's reply:
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“... although they were aware of the [experts'] report, the two defendants took no
proper preventive measures. Just as a person who shoots into a crowd should know
that people will die and, accordingly, cannot then claim to have acted without
intending to kill, the defendants cannot allege in the present case that they did not
intend to neglect their duties. They do not bear the entire responsibility, however. ...
They were negligent, as were others. In the instant case the main error consists in
building dwellings beneath a refuse tip situated on a hillside and it is the inhabitants of
these slum dwellings who are responsible. They should have had regard to the risk that

30. In an order of 15 July 1993, the administrative council decided, by a
majority, on the basis of the chief inspector's report, to institute proceedings
against Mr Sözen and Mr Öktem for breach of Article 230 of the Criminal
Code.
Mr Sözen and Mr Öktem appealed against that decision to the Supreme
Administrative Court, which dismissed their appeal on 18 January 1995.
The case file was consequently sent back to the public prosecutor, who, on
30 March 1995, committed both mayors for trial in the Fifth Division of the
Istanbul Criminal Court (“the Division”).
31. The proceedings began before the Division on 29 May 1995. At the
hearing Mr Sözen stated, among other things, that he could not be expected
to have complied with duties which were not incumbent on him or be held
solely responsible for a situation which had endured since 1970. Nor could
he be blamed for not having rehabilitated the Ümraniye tip when none of
the 2,000 sites in Turkey had been rehabilitated; in that connection, relying
on a number of measures which had nonetheless been taken by the city
council, he argued that the tip could not have been fully redeveloped as long
as waste continued to be dumped on it. Lastly, he submitted: “the elements
of the offence of negligence in the exercise of duties have not been made
out because I did not act with the intention of showing myself to be
negligent (sic) and because no causal link can be established” between the
incident and any negligence on his part.
Mr Öktem submitted that the groups of dwellings which had been buried
dated back to before his election on 26 March 1989 and that since then he
had never allowed slum areas to develop. Accusing the Istanbul City
Council and Governor's Office of indifference to the problems, Mr Öktem
alleged that responsibility for preventing the construction of illegal
dwellings lay with the forestry officials and that, in any event, his district
council lacked the staff necessary to undertake the destruction of these huts.
32. In a judgment of 4 April 1996, the Division found the two mayors
guilty as charged, considering their defence to be unfounded.
In reaching that conclusion, the judges held as follows:

5. The criminal proceedings

monthly instalments of TRL 732,844. The applicant paid the first monthly
instalment on 9 November 1993. Since then he has been living in the flat in
question.
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the mountain of rubbish would one day collapse on their heads and that they would
suffer damage. They should not have built dwellings fifty metres from the tip. They
have paid for that lack of foresight with their lives...”
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36. On 3 September 1993 the applicant sued the mayors of Ümraniye
and Istanbul and the Ministries of the Interior and the Environment for both
pecuniary and non-pecuniary damages. The amount claimed by the
applicant was broken down as follows: TRL 150,000,000 in damages for the
loss of his dwelling and household goods; TRL 2,550,000,000, 10,000,000,
15,000,000 and 20,000,000 in compensation for the loss of financial support
incurred by himself and his three surviving sons, Hüsameddin, Aydın and
Halef respectively; and TRL 900,000,000 in non-pecuniary damages for
himself and TRL 300,000,000 for each of his three sons.
37. In letters of 16 September and 2 November 1993 respectively, the
mayor of Ümraniye and the Minister for the Environment rejected the
applicant's claims. The other authorities did not reply.
38. The applicant then sued the four authorities for damages in his own
name and on behalf of his three children in the Istanbul Administrative
Court (“the court”). He complained that their negligent omissions had
resulted in the death of his relatives and the destruction of his house and
household goods, and claimed the aforementioned amounts again.
On 4 January 1994 the applicant was granted legal aid.
39. The court gave judgment on 30 November 1995. Basing its decision
on the experts' report of 18 May 1993 (see paragraph 22 above), it found a
direct causal link between the accident of 28 April 1993 and the
contributory negligence of the four authorities in question. Accordingly, it

6. The applicant's administrative action

33. The Division sentenced Mr Sözen and Mr Öktem to the minimum
prison sentence provided for in Article 230 of the Criminal Code, namely
three months, and to fines of TRL 160,000. Under section 4(1) of
Law no. 647, the Division commuted the prison sentences to fines, so the
penalties ultimately imposed were fines of TRL 610,000. Satisfied that the
defendants would not reoffend, the Division also decided to suspend
enforcement of the penalties in accordance with section 6 of the same Law.
34. Both mayors appealed on points of law. They submitted, inter alia,
that the Division had exceeded the scope of Article 230 of the Criminal
Code in assessing the facts, and had treated the case as one of unintentional
homicide within the meaning of Article 455 of that Code.
In a judgment of 10 November 1997 the Court of Cassation upheld the
Division's judgment.
35. The applicant has apparently never been informed of those
proceedings or given evidence to any of the administrative bodies of
investigation or the criminal courts; nor does any court decision appear to
have been served on him.
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42. The relevant provisions of the Criminal Code read as follows:

A. Turkish criminal law

II. RELEVANT DOMESTIC LAW AND PRACTICE

ordered them to pay the applicant and his children TRL 100,000,000 in nonpecuniary damages and TRL 10,000,000 in pecuniary damages (at the
material time those sums amounted to approximately 2,077 and 208 euros
respectively).
The latter amount, determined on an equitable basis, was limited to the
destruction of household goods, save the domestic electrical appliances,
which the applicant was not supposed to own. On that point the court
appears to have confined its assessment to the authorities' submissions that
“these dwellings had neither water nor electricity”. The court dismissed the
remainder of the claim; in its view, the applicant could not claim to have
been deprived of financial support because he had been partly responsible
for the damage incurred and the victims had been young children or
housewives who had not been in paid employment such as to contribute to
the family's living expenses. The court held that it also ill befitted the
applicant to claim compensation for the destruction of his slum dwelling
given that, following the accident, he had been allocated a subsidised flat
and that, even if the Ümraniye District Council had not exercised its power
to destroy the dwelling, nothing could have prevented it from doing so at
any time.
The court decided, lastly, not to apply default interest to the damages
awarded for non-pecuniary damage.
40. The parties appealed against that judgment to the Supreme
Administrative Court, which dismissed their appeal in a judgment of
21 April 1998.
An application for rectification of the judgment, lodged by the City
Council, was not successful either, whereupon the judgment became final
and was served on the applicant on 10 August 1998.
The damages in question have still not been paid to date.
41. The Ümraniye tip no longer exists today. The local council had it
covered with earth and installed air ducts on it. Furthermore, land-use plans
are currently being prepared for the areas of Hekimbaşı and Kazım
Karabekir. The city council has planted trees on a large area of the former
site of the tip and has had sports grounds laid. Two monuments have also
been erected there in memory of the victims of the accident of 28 April
1993.
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Other penalties shall be reduced by a maximum of one-sixth.”

“If the court considers that, other than the statutory mitigating circumstances, there
are other circumstances favourable to reducing the penalty [imposed] on the
perpetrator, capital punishment shall be commuted to life imprisonment and life
imprisonment to a term of imprisonment of thirty years.

Article 59

“The judge has full discretion to determine the principal sentence, which can vary
between a minimum and maximum, taking account of factors such as the
circumstances in which the offence was committed, the means used to commit it, the
importance and seriousness of the offence, the time and place at which it was
committed, the various special features of the offence, the seriousness of the damage
caused and the risk [incurred], the degree of [criminal] intent ... the reasons and
motives for the offence, the aim, the criminal record, the personal and social status of
the perpetrator and his conduct following the act [committed]. Even where the
minimum penalty is imposed, the reasons for the choice of sentence must be
mentioned in the judgment.”

Article 29 § 8

If the act has caused the death of more than one person or has been the cause of the
death of one person and the injuries of one or more others ... the perpetrator shall be
sentenced to a term of imprisonment of between four and ten years and to a heavy fine
of a minimum of 60,000 Turkish liras.”

“Anyone who, through carelessness, negligence or inexperience in his profession or
craft, or through non-compliance with laws, orders or instructions, causes the death of
another shall be sentenced to a term of imprisonment of between two and five years
and to a fine of between 20,000 and 150,000 Turkish liras.

Article 455 § 1 and 2

In every ... case, if third parties have suffered any damage on account of the
negligence or delay by the civil servant in question, the latter shall also be required to
compensate for such damage.”

“Any agent of the State who, in the exercise of his public duties ... acts negligently
and delays or who, for no valid reason, refuses to comply with the lawful orders ... of
his superiors shall be sentenced to a term of imprisonment of between three months
and one year and to a fine of between 6,000 and 30,000 Turkish liras. ...

Article 230 §§ 1 and 3
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43. Sections 4(1) and (6) of Law no. 647 on the Execution of Sentences
read as follows:
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45. With regard to civil and administrative liability arising out of
criminal offences, section 13 of Law no. 2577 on administrative procedure
provides that anyone who has suffered damage as a result of an act
committed by the administrative authorities may claim compensation from
the authorities within one year of the alleged act. If this claim is rejected in
whole or in part or if no reply is received within sixty days, the victim may
bring administrative proceedings.
46. With regard to the status and organisation of the administrative
courts, the status of the court judges and the organisation of the courts are
governed by Law no. 2576 of 6 January 1982 on the powers and

1. Administrative proceedings

B. Administrative and civil remedies against agents of the State

44. Under the Turkish Code of Criminal Procedure a public prosecutor
who – in any way whatsoever – is informed of a situation which gives rise
to a suspicion that an offence has been committed must investigate the facts
with a view to deciding whether or not criminal proceedings should be
brought (Article 153). However, if the suspected offender is a civil servant
and if the offence was committed during the performance of his duties, the
preliminary investigation of the case is governed by the Prosecution of Civil
Servants Act of 1914, which restricts the public prosecutor's jurisdiction
ratione personae with regard to that stage of the proceedings. In such cases
it is for the relevant local administrative council (for the district or province,
depending on the suspect's status) to conduct the preliminary investigation
and, consequently, decide whether to prosecute.
An appeal to the Supreme Administrative Court lies against a decision of
the council. If a decision not to prosecute is taken, the case is automatically
referred to that court.

“Anyone who has never been sentenced ... to a penalty other than a fine and is
sentenced to ... a fine ... and/or a [maximum] term of one year's imprisonment may
have his sentence suspended if the court is satisfied that [the offender], having regard
to his criminal record and criminal tendencies, will not reoffend if his sentence is thus
suspended ...”

Section 6(1)

(1) to a heavy fine ... of 5,000 to 10,000 Turkish liras per day; ...”

“Apart from imprisonment, short custodial sentences may, having regard to the
personality and state of the defendant and to the circumstances in which the offence
was committed, be commuted by the court:

Section 4(1)
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“2. Decisions determining appeals on matters of both law and fact and concerning a
specific amount shall be enforced ... in accordance with the provisions of the ordinary
law.”

Article 28 § 2 of the Code of Administrative Procedure provides:

“The bodies of executive and legislative power and the authorities must comply
with court decisions; they cannot in any circumstances modify court decisions or defer
enforcement thereof.”

48. Article 138 (4) of the Constitution of 1982 provides:

C. Enforcement of court decisions by the authorities

47. Under the Code of Obligations, anyone who suffers damage as a
result of an illegal act, be it a crime or a tort, may bring an action for
damages for pecuniary loss (Articles 41-46) and non-pecuniary loss (Article
47). The civil courts are not bound by either the findings or the verdict of
the criminal courts as to a defendant's guilt (Article 53).
However, under section 13 of Law no. 657 on State employees, anyone
who has sustained loss as a result of an act done in the performance of
duties governed by public law may, in theory, only bring an action against
the public authority by whom the civil servant concerned is employed and
not directly against the civil servant (see Article 129 § 5 of the Constitution
and Articles 55 and 100 of the Code of Obligations). That is not, however,
an absolute rule. Where an act is found to be tortious or criminal and,
consequently, is no longer an “administrative” act or deed, the civil courts
may allow a claim for damages to be made against the official concerned,
without prejudice to the victim's right to bring an action against the
authority on the basis of its joint liability as the official's employer
(Article 50 of the Code of Obligations).

2. Civil proceedings

constitution of the administrative courts and by Law no. 2575 on the
Supreme Administrative Court. Under these Laws, it is in theory the law
faculties which recruit judges to the administrative-court benches. Civil
servants who are not trained lawyers but have graduated from a law faculty
can be recruited on the basis of relevant experience.
Under the Turkish Constitution all administrative judges enjoy, while in
service, constitutional safeguards identical to those of civilian judges
(Article 140); they may not be removed from office or made to retire early
without their consent (Article 139); they sit as individuals (Article 140); and
their independence is enshrined in the Constitution, which prohibits any
public authority from giving them instructions concerning their judicial
activities or influencing them in the performance of their duties (Article 138
§ 2).
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49. The information and documents in the Court's possession show that,
since 1960, when inhabitants of underprivileged areas started migrating in
their masses to the larger rich provinces, Turkey has been confronted with
the problem of slums, consisting in most cases of permanent structures to
which further floors were soon added. It would appear that currently more
than one-third of the population live in such dwellings. Researchers who
have looked into the problem maintain that these built-up areas have not
sprung up merely as a result of deficiencies in urban planning or
shortcomings on the part of the municipal police. They point to the
existence of more than eighteen amnesty laws which have been passed over
the years in order to regularise the slum areas and, they believe, satisfy
potential voters living in these dwellings.
50. Regarding the fight against slum development, the following are the
main provisions of Turkish law:
Section 18 of Law no. 775 of 20 July 1966 provides that, after the Law
enters into force, any illegal building, whether it is in the process of being
built or is inhabited, must be immediately destroyed without any prior
decision being necessary. Implementation of these measures is the
responsibility of the administrative authorities, which may have recourse to
the security forces and other means available to the State. With regard to
dwellings built before the Law entered into force, section 21 provides that,
under certain conditions, slum inhabitants can purchase the land they
occupy and take out low-interest loans in order to finance the construction
of buildings which conform to the regulations and urban-development
plans. The built-up areas to which the provisions of section 21 apply are

1. Slums

D. Regulations governing illegal buildings and sites for the storage of
household waste

Under section 82(1) of Law no. 2004 on enforcement and bankruptcies,
State property and property which, according to the appropriate law, is not
subject to seizure cannot be seized. Section 19(7) of Law no. 1580 of 3
April 1930 on municipalities provides that municipal property can be seized
only if it is not being used for a public service.
According to Turkish legal theory in this field, the effect of the above
provisions is that if the authorities do not themselves comply with a final
and enforceable court decision ordering compensation, the interested party
can bring enforcement proceedings under the ordinary law. In that event the
appropriate authority has power to impose on the administration the
measures provided for by Law no. 2004, although seizure remains
exceptional.
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53. Concerning the various texts adopted by the Council of Europe in
the field of the environment and the industrial activities of the public
authorities, mention should be made, among the work of the Parliamentary
Assembly, of Resolution 587 (1975) on problems connected with the
disposal of urban and industrial waste, Resolution 1087 (1996) on the
consequences of the Chernobyl disaster, and Recommendation 1225 (1993)

E. The work and conventions of the Council of Europe

51. Pursuant to section 6-E, paragraph (j) of Law no. 3030 and
Regulation 22 of the Public Administration Regulations implementing that
Law, the city councils have a duty to designate waste sites for the deposit of
household and industrial waste and to install or have installed systems for
recycling and destroying the waste from such sites. Pursuant to Articles 5
and 22 of Regulation no. 20814 of 14 March 1991 on solid-waste control,
district councils are responsible for organising the use of waste-collection
sites and implementing all measures necessary to prevent rubbish tips from
damaging the environment and the health of man and animals. Accordingly,
no dwelling can be built at a distance of less than 1,000 metres from a
rubbish tip. Regulation 31 empowers city councils to issue permits for the
operation of district waste-collection sites.
52. The general information which the Court has been able to procure as
to the risk of a methane explosion at such sites can be summarised as
follows: methane (CH4) and carbon dioxide (CO2) are the two main
products of methanogenesis, which is the final and longest stage of the
anaerobic process. These substances are generated, inter alia, by the
biological and chemical decomposition of waste. The risks of explosion and
fire are mainly due to the large proportion of methane in the bio-gas. The
risk of an explosion occurs when there is between 5% and 15% of CH4 in
the air. Above 15% methane will catch fire, but not explode.

2. Sites for the storage of household and industrial refuse

declared to be “slum rehabilitation and clearance zones” and are treated in
accordance with a plan of action.
Under Law no. 1990 of 6 May 1976, amending Law no. 775, illegal
constructions built before 1 November 1976 were also considered to be
covered by the above-mentioned section 21. Law no. 2981 of 24 February
1984 concerning buildings which do not conform to the slum and townplanning legislation also provided for measures to be taken for the
conservation, regularisation, rehabilitation and destruction of illegal
buildings erected prior to that date.
Lastly, Law no. 4706 was passed on 29 June 2001. This Law, which is
designed to strengthen the Turkish economy, lays down the terms and
conditions of sale to third parties of real estate belonging to the Treasury.
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57. The applicant complained first that the death of nine members of his
family in the accident of 28 April 1993 and the flaws in the relevant
proceedings constituted a violation of Article 2 of the Convention, the
relevant part of which reads:

I. ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTION

THE LAW

on the management, treatment, recycling and marketing of waste and,
among the work of the Committee of Ministers, Recommendation R (96) 12
on the distribution of powers and responsibilities between central authorities
and local and regional authorities with regard to the environment.
Mention should also be made of the Convention on Civil Liability for
Damage Resulting from Activities Dangerous to the Environment
(ETS no. 150 – Lugano, 21 June 1993) and the Convention on the
Protection of the Environment through Criminal Law (ETS no. 172 –
Strasbourg, 4 November 1998), which have to date been signed by nine and
thirteen States respectively.
54. It can be seen from these documents that primary responsibility for
the treatment of urban waste falls on local authorities, which the
Governments are obliged to provide with financial and technical assistance.
The operation by the public authorities of a site for the storage of waste is
described as a “dangerous activity” and a “death” resulting from the deposit
of waste on a site for the permanent deposit of waste is considered to be
“damage” incurring the liability of the public authorities (see, inter alia, the
Lugano Convention, Articles 2 §§ 1 (c)-(d) and 7 (a)-(b)).
55. In that connection the Strasbourg Convention calls on the Parties to
adopt such appropriate measures as may be necessary to establish as
criminal offences the unlawful storage of hazardous waste which causes or
is likely to cause death or serious injury to any person, specifying that this
offence can also be committed with “negligence” (Articles 2 to 4). Article 6
of that Convention requires further that such appropriate measures as may
be necessary also be taken to make those offences punishable by criminal
sanctions which take into account the serious nature of those offences and
include imprisonment of the perpetrators.
56. With regard to such hazardous activities, public access to clear and
full information is deemed to be a basic human right, it being the case that
under, inter alia, Resolution 1087 (1996) cited above, that right must not be
deemed to be limited to the risks associated with the use of nuclear energy
in the civil sector.
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1. Arguments of those appearing before the Court

A. Applicability of Article 2 of the Convention

58. The Government disputed that submission.

“1. Everyone's right to life shall be protected by law. No one shall be deprived of
his life intentionally save in the execution of a sentence of a court following his
conviction of a crime for which this penalty is provided by law. ...”
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62. The Court reiterates that the first sentence of Article 2 § 1 of the
Convention enjoins the State not only to refrain from the intentional and
unlawful taking of life, but also guarantees the right to life in general terms
and, in certain well-defined circumstances, imposes an obligation on States
to take appropriate steps to safeguard the lives of those within their
jurisdiction (see, inter alia, L.C.B. v. the United Kingdom, judgment of
9 June 1998, Reports of Judgments and Decisions 1998-III, p. 1403, § 36;
Calvelli and Ciglio v. Italy, [GC], no. 32967/96, § 48, ECHR 2002-I;
Eriksson v. Italy (dec.), no. 37900, 26 October 1999, unreported; and Leray
and Others v. France (dec.), no. 4461/98, 16 January 2001, unreported).
63. Although not every presumed threat to life obliges the authorities,
under the Convention, to take concrete measures to avoid that risk, the
position is different, inter alia, if it is established that the authorities knew
or ought to have known at the time of the existence of a real and immediate
risk to the life of an individual or individuals and that they failed to take
measures within the scope of their powers which might have been expected
to avoid that risk (see, mutatis mutandis, Osman v. the United Kingdom,
judgment of 28 October 1998, Reports 1998-VIII, p. 3159, § 116).

2. The Court's assessment

59. Drawing attention to the meaning of the verb “inflict” in Article 2 of
the Convention, the Government submitted that the concept of a positive
obligation deriving from that Article could not be construed as imposing on
States a duty to protect the life of others in circumstances, such as those of
the present case, giving rise to “allegations of negligence”.
60. In any event, they submitted that the operation of an installation for
the storage of household waste, which involved only a very slight risk,
should not be regarded as the exercise of a potentially dangerous activity or
situation, comparable to those pertaining to the spheres of public health and
nuclear or industrial installations.
61. The applicant replied, inter alia, that the death of his relatives had
been caused by the overt negligence of the relevant authorities and therefore
fell within the scope of Article 2 of the Convention.
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67. In the instant case the Court's first task is to determine whether
substantial grounds have been shown for believing that the respondent State
did not comply with its duty to take all necessary measures to prevent lives
from being unnecessarily exposed to danger and, ultimately, from being
lost.
To that end it will examine the parties' submissions and the evidence in
the case before it under two heads: the implementation of preventive
regulations (see, for example, Leray and Others, and Calvelli and Ciglio, §
49, cited above) and respect for the public's right to information, as

1. Responsibility for the death of the applicant's relatives

B. Compliance with Article 2 of the Convention

64. In the light of those principles, the Court must first point out that a
violation of the right to life can be envisaged in relation to environmental
issues relating not only to the spheres mentioned by the Government (see
paragraph 60 above; see, among other authorities, the examples provided by
the above-cited L.C.B. judgment; Guerra and Others v. Italy, judgment of
19 February 1998, Reports 1998-I, and Calvelli and Ciglio, cited above; see
also, in respect of cases examined under Article 8 of the Convention, Botta
v. Italy, judgment of 24 February 1998, Reports 1998-I, p. 422, §§ 33
and 34), but also to other areas liable to give rise to a serious risk for life or
various aspects of the right to life.
In that connection it should be reiterated that the recent development of
European standards in this respect merely confirms an increased awareness
of the duties incumbent on the national public authorities in the
environmental field, particularly with regard to installations for the storage
of household waste and the risks inherent in operating them (see
paragraphs 53 and 54 above).
65. In the Court's view, the positive obligation which derives from
Article 2 (paragraphs 62 and 63) is indisputably also applicable to the
sphere of public activities in question here; contrary to the Government's
assertions (see paragraph 59 above), no distinction needs to be drawn
between acts, omissions and “negligence” by the national authorities when
examining whether they have complied with that obligation. Any other
approach would be incompatible with the object and purpose of the
Convention as an instrument for the protection of individual human beings
which require that its provisions be interpreted and applied so as to make its
safeguards practical and effective (see, for example, McCann and Others
v. the United Kingdom, judgment of 27 September 1995, Series A no. 324,
pp. 45-46, §§ 146-47).
66. The Court accordingly concludes that Article 2 is applicable in the
instant case.
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68. The Government considered unfounded the allegations that the State
had not fulfilled its obligation to protect the lives of the members of the
Öneryıldız family. They submitted that the Turkish authorities had always
gone to great lengths to implement all measures possible to fight against the
development of slums both in Ümraniye and throughout the country. The
city council had, inter alia, undertaken one of the most ambitious
rehabilitation projects in Turkey in respect of waste storage, and in early
1993 had raised funds for state-subsidised housing in order to rehouse the
inhabitants of these slums.
69. With regard to the local district council, at the material time it had
employed eight members of the municipal police force to carry out the
lawful destruction of dwellings situated in the area surrounding the rubbish
tip; their attempts to carry out their orders had been met with violent
resistance on the part of the inhabitants, however. The difficulties had not
stopped there, moreover. The Government cited as an example a case
(case no. 89/1088) concerning an action to establish title to land which had
been brought against the Ümraniye District Council by inhabitants of the
slum seeking to halt rehabilitation work in the area which had commenced
in December 1989.
70. Accordingly, the Government submitted, the applicant could not
claim to have been in any way encouraged to set up home near the rubbish
tip, in an area lacking any installations and public services, moreover.
71. At the hearing the applicant submitted that the problem of slums, in
which one-third of Turkish citizens currently lived, had arisen as a result of
the waves of immigration knowingly encouraged for political ends by the
successive amnesty laws passed to legalise these dwellings. It therefore illbefitted the Government, he argued, to declare now that they had done
anything at all to prevent this problem from occurring.
72. In that connection the applicant rebutted the Government's argument
that these areas were not equipped with any public services. Relying on
supporting documents drawn up on behalf of two other inhabitants of the
slum, he pointed out that the authorities concerned had not only provided
the region with all the essential installations and services, but had also
levied a land tax on the inhabitants.

(i) Arguments of those appearing before the Court

(a) The implementation of preventive measures in respect of the Ümraniye
installation for the storage of waste and the neighbouring slum areas

established by the case-law of the Convention (Guerra and Others, cited
above, p. 228, § 60).
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73. The Court notes the existence of safety regulations in both areas
which are at the heart of the present dispute: the operation of the two
installations for the storage of household waste (see paragraph 51 above)
and the rehabilitation and clearance of slum areas (see paragraph 50 above).
It nonetheless remains to be determined whether, in the instant case, the
national authorities can be deemed to have complied with those regulations.
74. The Court notes in that connection that an expert report drawn up on
7 May 1991 at the request of the Ümraniye District Council lists in detail
the major deficiencies found at the rubbish tip in question at the material
time. It also points to the serious dangers which the rubbish tip represented
for the health and life of the inhabitants of the neighbouring slum quarters
and explicitly draws attention, among other things, to the risk of a methane
explosion (see paragraph 12 above).
The conclusions of this report suggest that long before the accident in
question occurred, the Ümraniye rubbish tip had failed to conform to the
technical standards in several respects because the local and ministerial
authorities had clearly failed to take the measures required by the relevant
regulations (see paragraphs 22 and 51 above).
75. The Government referred to the decontamination works commenced
by the Ümraniye District Council in December 1989 but halted by the
inhabitants of the slums themselves (see paragraph 69 above). On that point
the Court confines itself to pointing out that the cessation of the works in
question was ordered by a court (see paragraph 11 above), that is, an organ
of the State, whose decision can only be deemed to have contributed to
prolonging the deplorable situation with regard to the rubbish tip.
Furthermore, the applicant was not involved in the proceedings before that
court (see paragraph 10 above) and, in any case, the plaintiffs' claims were
dismissed by a final decision of 22 October 1992 delivered more than six
months before the accident occurred. It would appear that nobody had
attempted to resume the works in question in the meantime.
76. At the hearing the Government also pointed out that the abovementioned expert report of 7 May 1991, which had never been given the
status of a definitive judicial finding, could not be deemed to have
categorically confirmed the existence of a “real and immediate danger”;
indeed, it had devoted only a single very short paragraph to the risks
resulting from the accumulation of methane, without mentioning any risk of
a “landslide”.
77. These arguments do not satisfy the Court for the following reasons.
It finds, like the Government, that the report in question did indeed
provoke a fierce controversy between the Ümraniye District Council and
Istanbul City Council. According to the evidence on the file, the city council
first chose to thwart the implementation of the report on the ground of a
mere procedural flaw, without succeeding in scientifically refuting its

(ii) The Court's assessment
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conclusions, which were disturbing to say the least. On the pretext of having
started its own rehabilitative works (see paragraph 27 above), it did not
comply with the injunction of the Prime Minister's Environmental Office
(see paragraph 14 above) which, having been advised of the report, had
ordered the technical shortcomings to be remedied.
When the mayor of Ümraniye finally attempted to obtain a decision from
the judicial authorities to close the rubbish tip, the mayor of Istanbul again
obstructed the proceedings by opposing that application, again on the
ground that major redevelopment plans were currently under way (see
paragraph 15 above).
78. In the Court's opinion, the city council's fierce opposition to the
expert report of 7 May 1991 does not in any way affect the significance of
that report's conclusions, especially as they have never been invalidated by
any judicial decision (see paragraph 16 above).
79. In that connection the lack of any express reference in the report to
the risk of a “landslide” is inconsequential because, in the opinion of the
various experts consulted by the investigating authorities (see
paragraphs 18, 22 and 27 above), the sole cause of that phenomenon was
none other than the explosion.
Similarly, it is of little significance that the report devoted only one
paragraph to the risk of a methane explosion. Indeed, having regard to the
evidence on the file and the general information available to it (see
paragraph 53 above), the Court has been able to satisfy itself that, in respect
of a field as technical as that of the operation of rubbish tips, it was
impossible for the administrative and municipal departments responsible for
monitoring the relevant installations not to have known of the risks inherent
in methanogenesis or of the necessary preventive measures, particularly as
there were specific regulations in the area which, moreover, were not in any
way complied with.
In the Court's opinion, the expert report merely highlighted a situation of
which the municipal authorities should have been aware and which they
should have been able to master.
80. In the light of these observations, the Court does not find it
necessary to rule on the significance of the city council's planned
rehabilitative works, which had still not been effected at the material time
(see paragraphs 27 and 68 above), or to examine in detail the range of
measures allegedly taken to prevent the slums from spreading (see
paragraphs 49, 50 and 68).
Indeed, although the Court is prepared to accept that the national
authorities never encouraged the applicant to set up home in the vicinity of a
rubbish tip (see paragraph 70 above), neither did they, in all probability,
attempt to discourage him from doing so. Reference merely has to be made
to the expert report of 18 May 1993 (see paragraph 22 above) in this regard,
the conclusions of which have never been called into question by the
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84. The Court reiterates that, in the Guerra and Others case, it held that
the State had infringed Article 8 of the Convention for failing to
communicate to the applicants essential information “that would have
enabled them to assess the risks they and their families might run if they
continued to live at Manfredonia, a town particularly exposed to danger in
the event of an accident at the factory” (see the judgment cited above, ibid.;
see, also, paragraph 56 above).

(ii) The Court's assessment

82. On this subject the Government referred to the numerous seminars,
meetings and press conferences organised by the Ümraniye District Council
in order to raise public awareness of the environmental problems affecting
the district. In their submission, the applicant could not claim to have been
kept in the dark: he knowingly chose to set up home in the vicinity of a
rubbish tip without even attempting to enquire of the national authorities
about the health hazards and risks of a landslide to which he was knowingly
exposing his relatives. He could accordingly be considered to have accepted
the consequences of his own choice.
83. The applicant alleged that he had no other possibility of meeting his
accommodation needs than to live in a slum. He submitted further that he
could not have known of the potential dangers for himself and his family,
dangers of which the relevant authorities had been aware from the outset.

(i) Arguments of those appearing before the Court

(b) Respect for the public's right to information

domestic courts and in which the Ümraniye District Council and the then
Government were blamed for wrongfully “provoking” the development of
slums.
81. Accordingly, the Court does not see any reason to depart from the
domestic courts' findings of fact with regard to the extent of the authorities'
negligent omissions, at various levels, as regards the hazards posed by the
Ümraniye rubbish tip for the citizens living in the area (see, mutatis
mutandis, Tanlı v. Turkey, no. 26129/95, § 110, ECHR 2001-III, and Klass
v. Germany, judgment of 22 September 1993, Series A no. 269, p. 17,
§§ 29-30). It observes that the factors referred to in the various expert
reports attached to the file, particularly the one of 7 May 1991, suffice to
establish a causal link between, on the one hand, those negligent omissions
and, on the other, the occurrence of the accident on 28 April 1993 and the
ensuing loss of lives (see, mutatis mutandis, L.C.B., cited above, p. 1404,
§ 39).
Having regard to the latter finding, the Court must next determine
whether the Turkish authorities at least endeavoured to respect the public's
right to information.
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87. The Court therefore arrives at the conclusion that in the present case
the administrative authorities knew or ought to have known that the
inhabitants of certain slum areas of Ümraniye were faced with a real and
immediate risk both to their physical integrity and their lives on account of
the deficiencies of the municipal rubbish tip. The authorities failed to
remedy those deficiencies and cannot, moreover, be deemed to have done
everything that could reasonably be expected of them within the scope of
their powers under the regulations in force to prevent those risks
materialising.
Furthermore, they failed to comply with their duty to inform the
inhabitants of the Kazım Karabekir area of those risks, which might have
enabled the applicant – without diverting State resources to an unrealistic
degree – to assess the serious dangers for himself and his family in

(c) The Court's conclusion with regard to this part

The Court does not see any aspect in the circumstances of the present
case distinguishing it from the circumstances of Guerra and Others, taking
into account that the reasoning in that judgment is applicable a fortiori in
respect of Article 2 and, moreover, fully applies to the present case.
85. The Court notes at the outset that the file is silent as to the many
seminars, meetings and press conferences purportedly organised by the
Ümraniye District Council. Moreover, it points out that, contrary to the
Government's assertions, the information about the risk of a methane
explosion cannot be deemed to have been directly available to the applicant.
In truth, the ordinary citizen such as he could not have been expected to
know of the specific risks inherent in the process of methanogenesis and of
a possible landslide (see paragraphs 22, 52 and 82 above).
86. The information in question could not have been imparted to the
public other than by action on the part of the administrative authorities
which were in possession of that information, and the latter could not expect
Mr Öneryıldız to complain to them of the harmful effects of the
environment in which he lived.
The fact that the applicant was in a position to assess some of the risks,
particularly health risks, to his family's existence but failed to complain of
those risks to the national authorities cannot absolve the authorities from the
responsibility they incurred for letting the members of the Öneryıldız family
continue to expose themselves to real and imminent dangers which, even
before the rubbish tip began to endanger life, already threatened the sphere
of private life – within the meaning of Article 8 – encompassing physical
integrity (see, among other authorities, Niemietz v. Germany, judgment of
16 December 1992, Series A no. 251-B, p. 33, § 29), or from failing to
comply with their duty to impart information about those specific dangers,
of which only they had knowledge, and which the applicant cannot
knowingly have accepted at the cost of the death of his relatives.
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90. The Court reiterates that the procedural obligation imposed on
Contracting States under Article 2 of the Convention presupposes above all
the setting-up of an efficient judicial system which, under certain
circumstances, must include recourse to the criminal law (see, among other
authorities, the above-mentioned cases of Calvelli and Ciglio v. Italy, §51,
and Demiray v. Turkey, § 48), based on the implementation of
investigations which are efficient and not arbitrary as to the assessment of
the facts causing the death (Leray and Others, cited above). This obligation
is based on the – more general – obligation under Article 13, and requires an
“adequate and effective” domestic remedy in respect of the violation alleged
allowing the appropriate national authority both to deal with the substance
of an “arguable complaint” and to grant appropriate relief for the said
violation.
91. The Court has held on several occasions that, with regard to the
fundamental right to protection of life, Article 2 entails, in addition to the
payment of compensation where appropriate, a thorough and effective
investigation capable of leading to the identification and punishment of
those responsible for the death (see, among many other authorities, Kaya
v. Turkey, judgment of 19 February 1998, Reports 1998-I, pp. 324 and 32930, §§ 86 and 105-07) and the putting in place of effective criminal-law
provisions to deter the commission of offences against the person, backed
up by law-enforcement machinery for the prevention, suppression and
punishment of breaches of such provisions (Kılıc v. Turkey, no. 22492/93,
§ 62, ECHR 2000-III; Mahmut Kaya v. Turkey, no. 22535/93, § 85, ECHR
2000-III, and Osman, cited above, p. 3159, § 115; concerning Article 8, see
X. and Y. v. the Netherlands, judgment of 26 March 1985, Series A no. 91,
p. 13, § 27).

(a) Determination of how the courts should have reacted in the circumstances
of the case

89. It is the Court's task to determine how the courts should have reacted
in the particular context of the instant case and to assess, in the light of the
relevant principles of case-law, how the case was dealt with here.

2. Redress afforded by legal avenues: compliance with the
requirements deriving from the procedural obligation inherent in
Article 2

continuing to live in the vicinity of the Hekimbaşı rubbish tip (see, mutatis
mutandis, L.C.B., cited above, p. 1404, §§ 40-41).
88. In these circumstances a violation of Article 2 of the Convention
should be found under this head, unless the applicant's complaints can be
considered to have been dealt with at domestic level by effective
implementation of the relevant judicial machinery.
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95. In the alternative, the Government submitted that they should be
considered to have complied with all the procedural requirements under
Article 2 of the Convention. They maintained that the applicant was not in a
position to make any comment on the proceedings relating to his case: he
had never expressly complained of “homicide” to the authorities or
attempted to exercise his right of intervention in the criminal proceedings;
neither had he applied for rectification of the Supreme Administrative
Court's judgment or brought civil proceedings for compensation under the
Turkish Code of Obligations.

(i) Arguments of those appearing before the Court

(b) Adequacy and effectiveness of the legal remedies used

92. If the infringement of the right to life or to personal integrity is not
caused intentionally, the positive obligation imposed by Article 2 to set up
an effective judicial system does not necessarily require the provision of a
criminal-law remedy in every case. As stated in the Calvelli and Ciglio case,
in the specific sphere of medical negligence, such obligation may for
instance also be satisfied if the legal system affords victims a remedy in the
civil courts, either alone or in conjunction with a remedy in the criminal
courts (Calvelli and Ciglio ibid; see also, mutatis mutandis, Powell v. the
United Kingdom (dec.), no. 45305/99, unreported).
93. However, having regard to the sector of public activities at the origin
of the applicant's complaints (see paragraphs 51 and 64 above), to the
number and status of the authorities found to have breached their duties, to
the fact that the repercussions of the risk in question were likely to affect
more than one individual (see paragraphs 22 and 81 above), and, lastly, to
the tragic nature of the events which occurred in the instant case, the Court
finds that the case of Mr Öneryıldız bears no comparison with that of the
applicants Calvelli and Ciglio.
It concludes from this that, in the circumstances of the present case, a
domestic remedy which could merely result in an award of compensation
cannot be considered to be a proper avenue of redress or one capable of
discharging the respondent State of its obligation to set up a criminal-law
mechanism commensurate with the requirements of Article 2 of the
Convention (see, also, the information provided in paragraph 55 above).
94. Indeed, the Court notes that administrative and criminal proceedings
were instituted against those responsible for the accident of 28 April 1993.
The first resulted in an order against the latter to pay damages (see
paragraph 39 above) and the second to a finding of guilt (see paragraph 33
above).
The Court must now determine whether those proceedings can be
deemed to have been adequate and effective.
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100. In the light of the arguments submitted by the parties, the Court
considers that it must first examine the criminal proceedings, and then the
administrative proceedings for compensation, having regard to the
possibility that all the remedies available under domestic law may, in certain
circumstances, collectively satisfy the requirements of Article 2, even if
none of them, taken alone, fully satisfies that provision.

(ii) The Court's assessment

96. The Government maintained that the authorities, on the other hand,
had done everything in their power to compensate the applicant for the
damage he had sustained. Firstly, only a few weeks after the accident, the
authorities had provided the applicant with subsidised housing. Secondly,
the administrative courts had established clearly and thoroughly the share of
responsibility incumbent on the authorities, showing no indulgence towards
them. Thirdly, the applicant had been awarded compensation; the reason
why this had never been paid to him was that he had never claimed it.
97. Lastly, the criminal justice system had functioned very efficiently
from the preliminary investigation up to the cassation proceedings: the
mayors had been found guilty and given final sentences.
At the hearing the Government submitted, inter alia, that the penalties
imposed on the mayors could not be considered to have been non-punitive
since they had sufficed to ruin their political careers. The classification of an
offence constituting a crime was a matter for the national authorities, so it
was not the Court's task to assess for itself the circumstances which had led
a domestic court to reach one decision rather than another, or to substitute
for the national authorities' assessment a different assessment of what might
be the best policy in this area.
98. The applicant, for his part, asserted, inter alia, that the investigation
into the accident had dealt only with responsibility for negligent omission in
the performance of public duties within the narrow confines of Article 230
of the Criminal Code. That had allowed the tribunals of fact to “keep up
appearances” by sentencing the two mayors in question to ridiculously low
fines, which they had not even had to pay.
At the hearing he also argued that, given the circumstances in which his
relatives had died, the mayors should have been convicted of unintentional
homicide. The applicant went on to submit that if he had been able to
participate in the trial effectively he could have had some say in the criminal
classification of the offence under Article 455 of the Criminal Code.
99. The applicant also maintained that the derisory compensation
awarded by the Administrative Court reflected above all the contempt with
which the economic realities of an underprivileged family were viewed. In
his opinion, that compensation, which was still outstanding, could not afford
him any proper satisfaction; nor could the subsidised housing, which he had
had to buy.
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101. In the instant case the Court observes that, in a judgment of 4 April
1996, the Fifth Criminal Division of the Istanbul Criminal Court finally
sentenced the two mayors in question to fines of 610,000 Turkish liras
(TRL) (equivalent at the material time to approximately 9.70 euros (EUR)),
suspended, for negligent omissions in the performance of their duties within
the meaning of Article 230 of the Criminal Code (see paragraphs 33 and 42
above).
102. In that connection the Court notes at the outset that the grievance
submitted in the criminal complaint lodged on 6 May 1993, which was
undeniably an “arguable” one (see paragraphs 88 and 90 above), concerned
the death of the applicant's relatives, and the accusation made by the
applicant under that head was directed against the public authorities, should
they be found guilty of negligent omission (see paragraph 21 above). The
Government's assertion that this complaint contained no explicit allegation
of unintentional homicide is therefore incorrect (see paragraph 95 above),
since that issue related exclusively to the criminal classification of the facts,
which first had to be established by the criminal authorities.
103. In truth, the finding is inescapable that the public prosecutor,
without specifically basing his decision on the applicant's complaint, had
indeed considered that the evidence he had gathered pointed to the offence
of negligently causing death. In his decision of 21 May 1993 he thus
requested that the mayors be charged with “negligence in the performance
of their duties” under Article 230 of the Criminal Code and causing “the
death of twenty-six persons, the disappearance of eleven others and injuries
to three individuals, by their negligence and carelessness” under Article 455
of the same Code (see paragraph 23 above).
The Court notes that from the time the file compiled by the public
prosecutor was transferred to the administrative bodies in charge of the
investigation up until the close of the criminal proceedings, no one appears
to have considered the life-endangering aspect of the offence.
104. This deficiency transpires first of all from the chief inspector's
report of 9 July 1993 and the administrative council's committal order of
15 July 1993 (see paragraphs 27 and 30 above).
Although those bodies were instructed to examine the accident of
28 April 1993 which had caused the “loss of property and human lives” and
to establish whether the accident had been caused by negligence attributable
to the authorities concerned, they based their examination exclusively on the
existence of a causal link between the “accident” and “the negligent
omissions of the authorities”, without taking account of the link which also
existed between those negligent omissions and “the loss of human lives”
which occurred in the present case (see paragraphs 19 and 81 above).
The Court considers that this manner of presenting the situation in fact
and in law weakened the substance of the investigation carried out hitherto
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because it tended to restrict the subject of the trial to “negligence” as such
(see paragraph 42 above).
105. Admittedly, once the case had been brought before the Fifth
Criminal Division of the Istanbul Criminal Court, that court had full
jurisdiction to judge freely the facts submitted to it. However, its judgment
of 4 April 1996 (see paragraph 32 above) shows that the court, whose
judgment was, moreover, upheld by the Court of Cassation (see
paragraph 34 above), did not see any reason to depart from the reasoning
followed in the committal order and left in abeyance any question of the
possible responsibility of the authorities for the death of the applicant's nine
relatives.
106. In these circumstances, the criminal proceedings in question, of
which the sole purpose was to establish the possible liability of the
authorities for “negligence in the performance of their duties” could not in
itself be regarded as “adequate” with regard to the allegations of violations
of the applicant's right to life (see paragraphs 21, 57 and 90 above).
107. The judgment of 4 April 1996 does, admittedly, contain passages in
which the Criminal Court referred to the deaths which had occurred in the
present case as a factual element. The mayors complained of this, moreover,
before the Court of Cassation, criticising the judges for treating the case as
if it had been one of unintentional homicide (see paragraph 34 above).
The Court considers, however, that it cannot be inferred from these
passages alone that there was an acknowledgement, albeit tacit, of the
mayors' responsibility for the deaths (see paragraph 32 above).
Indeed, the operative provisions of the judgment of 30 November 1995
are silent on this point and do not give any precise indication that the
tribunal of fact had sufficient regard to the serious damage which had
resulted from the accident of 28 April 1993. This is clear from, inter alia,
the fact that the two mayors, who benefited from the application of rules
giving discretionary power to the criminal authorities, were ultimately
sentenced to fines of an amount equivalent to EUR 9.70, which were,
moreover, suspended (see paragraphs 33, 42 and 43 above).
108. In that regard the Court does not agree with the Government that
the applicant remained passive in the criminal proceedings in question.
It points out that, irrespective of the issue whether the applicant could or
could not satisfy the national authorities that the mayors had been guilty of
homicide (see paragraph 98 above), he had a right to be given the
opportunity of participating effectively in the proceedings in question (see,
mutatis mutandis, Kaya, cited above, pp. 330-31, § 107; Güleç v. Turkey,
judgment of 27 July 1998, Reports 1998-IV, p. 1733, § 82; and Oğur
v. Turkey [GC], no. 21594/93, § 92, ECHR 1999-III). There is nothing in
the file to show that the judicial authorities gave him that opportunity: they
did not, apparently, inform the applicant that criminal proceedings were
being instituted or were under way (see paragraph 35 above).
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112. The Court reiterates that, in a judgment of 30 November 1995, the
Istanbul Administrative Court had ordered the four administrative
authorities to pay the applicant TRL 100,000,000 for non-pecuniary
damage, which was the equivalent at the material time of approximately
EUR 2,077 (see paragraph 39 above).
113. It points out first in that connection that compensation for the loss
sustained by the applicant can only constitute adequate reparation if it is
paid within a reasonable time (see Guillemin v. France, judgment of
21 February 1997, Reports 1997-I, p. 164, § 54) and also takes into account
the seriousness of the damage sustained and the victim's personal
circumstances.
114. With regard to the first point, the Court notes that on 3 September
1993 Mr Öneryıldız had addressed an initial claim for compensation to the
mayors of Ümraniye and Istanbul and to the Ministries of the Interior and
the Environment, but was met with implicit or explicit rejections (see
paragraphs 36 and 37 above).

(β) Administrative compensatory remedy

In these circumstances, the Court cannot give any weight either to the
argument that the applicant did not avail himself of his right to join the
criminal proceedings as a civil party. Indeed, even supposing that the
applicant had, in theory, had the possibility of doing so, there is nothing to
show that he was in a position to provide fresh evidence capable of
influencing the opinion of the criminal authorities, which had not even
considered it worthwhile to hear evidence from the applicant in his capacity
as complainant (see paragraph 35 above).
109. The Court considers that the criminal authorities' reluctance to
examine the life-endangering aspect of the present case served merely to
grant the mayors virtual impunity.
That amounts to a disregard for the State's obligation to deal with acts
that cause death by strictly applying the criminal-law machinery set up
under domestic law, involving above all a procedure designed to penalise
effectively those responsible for such acts and, accordingly, to deter others
from committing them.
110. The Court concludes, on the strength of these observations, that the
criminal-law remedy, as used in the present case, cannot be regarded as
adequate and effective: accordingly, it could not provide appropriate
redress.
111. In the Court's view, such a deficiency in the application of the
Turkish criminal-law machinery could not be remedied either by the alleged
effects of the criminal trial on the political career of the mayors concerned
or the offer of accommodation made to the applicant (see paragraphs 96 and
97 above).
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The applicant therefore had to bring legal proceedings for compensation.
Having regard to the undeniable importance of what was at stake in the
proceedings in question for the applicant, who lost nine relatives (see,
mutatis mutandis, Silva Pontes v. Portugal, judgment of 23 March 1994,
Series A no. 286-A, p. 15, § 39), special diligence was called for in
expediting the proceedings, particularly as all the evidence in the case had
already been gathered during the criminal investigations conducted
uninterruptedly from 29 April to 15 July 1993 (see paragraphs 19 and 30
above). Moreover, it is clear from the judgment delivered on 30 November
1995 that, in apportioning the share of responsibility of each authority
concerned, the tribunal of fact merely confirmed the conclusions of an
expert report drawn up at the request of the public prosecutor on that precise
issue, which had been available since 18 May 1993 (see paragraph 22
above).
The applicant's right to compensation was not recognised until 10 August
1998, when the proceedings definitively ended with service of the judgment
of rectification (see paragraph 40 above; Poiss v. Austria, judgment of 23
April 1987, Series A no. 117, p. 103, § 50), which was four years, eleven
months and ten days after the applicant's first claims for compensation had
been dismissed (see Karakaya v. France, judgment of 26 August 1994,
Series A no. 289-B, p. 42, § 29).
115. Consequently, the Court cannot accept that the administrative
courts did everything that could be expected of them to ensure that the
applicant's right to compensation was recognised within a reasonable time.
116. The Court also notes that the applicant was ultimately awarded
compensation of a clearly dubious amount, which, furthermore, has still not
been paid to date.
In that connection the Court reiterates the principle of the rule of law,
which is one of the fundamental principles of a democratic society and is a
concept inherent in all the Articles of the Convention (see Amuur v. France,
judgment of 25 June 1996, Reports 1996-III, pp. 850-51, § 50). It entails a
duty on the part of the State or other public authority to comply with
judicial orders or decisions against it. That duty is of even greater
importance in the context of administrative proceedings since the
administrative authorities form one element of a State subject to the rule of
law and their interests accordingly coincide with the need for the proper
administration of justice (see, inter alia, Hornsby v. Greece, judgment of
19 March 1997, Reports 1997-II, p. 511, § 41; Antonetto v. Italy,
no. 15918/89, § 28, 20 July 2000; Immobiliare Saffi v. Italy [GC],
no. 22774/93, § 74, ECHR 1999-V; Lunari v. Italy, no. 21463/93, § 43,
11 January 2001; and Logothetis v. Greece, no. 46352/99, § 14, 12 April
2001).
117. Admittedly, the applicant has never requested payment of the
compensation awarded him, a fact that he did not dispute moreover.
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122. Referring to the preliminary conclusions set out in paragraphs 87,
88 and 121 above, the Court holds that there has been a violation of
Article 2 of the Convention on account of the death of Mr Öneryıldız's
relatives and the ineffectiveness of the Turkish judicial machinery as
implemented in the present case.

3. Final conclusion with regard to Article 2 of the Convention

121. In the light of the above considerations, the Court considers that the
legal remedies used at domestic level, even taken as a whole, cannot in the
specific circumstances of the case be deemed to have complied with the
requirements of the procedural obligation under Article 2 of the Convention
or, accordingly, to have afforded appropriate redress for the applicant's
complaints under that provision.

(c) The Court's conclusion with regard to this part

However, the Court considers that, given the protractedness of the
proceedings to which he was a party (see paragraph 115 above),
Mr Öneryıldız cannot be blamed for not having also brought enforcement
proceedings. Besides that, the Government have not shown in what respect
the judgment of 30 November 1995, upheld by the Supreme Administrative
Court, was not enforceable, contrary to what the relevant provisions of the
Turkish Constitution appear to suggest (see paragraph 48 above).
118. Accordingly, notwithstanding the existence of remedies by which
the applicant could have compelled the Turkish authorities to comply with a
final judicial decision, the authorities should at least have paid the
compensation due to the applicant immediately, if only on account of the
distressing situation he was in and considering that his failure to bring
enforcement proceedings (see paragraph 48 above) was detrimental only to
himself because the compensation in question did not even bear default
interest (see paragraph 39 above).
119. The Court therefore considers that the administrative proceedings
were also ineffective in a number of respects.
120. This conclusion renders it unnecessary for the Court to rule also on
the remedies available under the civil law referred to by the Government
(see paragraph 95 above), the aim of which would not essentially have been
any different from that of the administrative remedy used by the applicant
(see, mutatis mutandis, De Moore v. Belgium, judgment of 23 June 1994,
Series A no. 292-A, p. 17, § 50).
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2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.”

“1. Everyone has the right to respect for his private and family life...

126. The applicant also complained of interference with his private and
family life in so far as he had found himself in a situation of indescribable
distress as a result of the negligent omissions and indifference of the
authorities, which had violated his rights under Article 8 of the Convention,
the relevant passages of which read as follows:

III. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

124. The Government submitted that all the foregoing complaints were
unreasonable because the applicant had had the full benefit of the remedies
available under domestic law which he now claimed were incompatible with
the Convention.
125. Having regard to the special circumstances of the present case and
to the reasoning which led the Court to find a violation of the procedural
aspect of Article 2 of the Convention (see paragraphs 114, 119 and 121
above), the Court holds that it is not necessary to examine the case under
Articles 6 § 1 and 13 as well.

“Everyone whose rights and freedoms as set forth in [the] Convention are violated
shall have an effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official capacity.”

With regard to the facts in relation to Article 2 of the Convention, the
applicant also complained that the criminal proceedings brought against
those responsible for the death of his relatives and the administrative
remedy used to claim compensation for the damage suffered had proved to
be completely ineffective and therefore incompatible with the requirements
of Article 13 of the Convention, which provides:

“1. In the determination of his civil rights and obligations ... everyone is entitled to
a fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law...”

123. The applicant complained of the excessive length of the
proceedings in the Administrative Court, and submitted that they had been
unfair, given the partial judgment in which they had culminated. In those
respects the applicant relied on Article 6 § 1 of the Convention, the relevant
part of which provides:

II. ALLEGED VIOLATIONS OF ARTICLES 6 AND 13 OF THE
CONVENTION
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131. The applicant, who asserted that Turkish law recognised the right
of acquisition of property by adverse possession, claimed that he had used
his house continuously and for a sufficiently long time to be deemed to be
the owner. On that point he alleged that the authorities' failure to intervene
when the dwelling was inhabited and the State's provision of essential
services and, above all, the scope of the laws passed over time regularising
the dwellings in order to satisfy potential voters living in the built-up areas,
suggested that his right of property had been tacitly acknowledged.
On that subject the applicant also referred to the new Law no. 4706 (see
paragraph 50 above) according to which no one could argue that real estate
belonging to the Treasury could not be purchased.
132. With regard to the issue of redress for the wrongs he had suffered,
the applicant pointed out that, contrary to the provisions of the judgment of
the Istanbul Administrative Court on the subject of subsidised housing,
there had never been any question of providing him with accommodation

1. The applicant

A. Arguments of those appearing before the Court

130. The Government disputed that submission.

The preceding provisions shall not, however, in any way impair the right of a State
to enforce such laws as it deems necessary to control the use of property in accordance
with the general interest or to secure the payment of taxes or other contributions or
penalties.”

“Every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public interest
and subject to the conditions provided for by law and by the general principles of
international law.

129. The applicant complained, lastly, that the loss of his house and all
his household goods following the accident of 28 April 1993 amounted to a
violation of Article 1 of Protocol No. 1, which reads:

IV. ALLEGED VIOLATION OF ARTICLE 1 OF PROTOCOL No. 1

127. The Government argued that this allegation was manifestly illfounded and submitted, inter alia, that neither the accident in question nor
the ensuing loss of lives could be deemed to be interference by the Turkish
public authorities within the meaning of Article 8 of the Convention.
128. The Court observes that these complaints concern the same facts as
those examined under Article 2 and, having regard to its conclusion under
that provision (see paragraphs 87 and 122 above), considers it unnecessary
to examine them separately.
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134. The Government denied that there had been any interference in
breach of Article 1 of Protocol No. 1 because, they alleged, the applicant's
dwelling had been “doubly illegal”. Firstly, as it had been built without a
permit it could not as such give rise to “a right of property” or constitute “a
possession” for the purposes of that provision; moreover, no such
recognition would ever have been forthcoming under domestic law, either
tacitly or expressly.
135. Secondly, the applicant could not claim any right to the land he had
occupied, which was then and still is property belonging to the Treasury,
because, under section 18(2) of Law no. 1617, it could not be acquired by
adverse possession.
At the hearing the Government also stressed that, contrary to the
applicant's suggestion, the “amnesties” regarding the construction of
dwellings, far from serving electoral aims, were merely intended to monitor
the essential services in the slums and ensure their integration into the
existing urban fabric. In any event, the Government submitted, no “ordinary
amnesty” could ever have offset the illegal occupation of the land on which
the applicant had built his slum dwelling.
136. In the alternative, the Government requested the Court to take
account of the fact that, shortly after the accident in question, the applicant
had been provided with subsidised housing for the modest price of
TRL 125,000,000, one quarter of which had been payable immediately and
the remainder in token monthly instalments staggered over a long
period: that sale had had “an entirely social purpose”.
137. Besides that, the Government reiterated that the Administrative
Court had awarded the applicant substantial (and in no way negligible)
compensation for pecuniary damage.

2. The Government

free of charge and that at the date on which the sale had been agreed, his
down payment alone would have been sufficient to purchase a flat
comparable to the one offered him.
133. With regard to the compensation of TRL 10,000,000 awarded for
pecuniary damage, the applicant criticised the – to his mind – contemptuous
reasoning of the administrative courts, which found that the Öneryıldız
family was not supposed to own household electrical appliances. The reason
he had been unable to supply proof to the contrary was that it had been
buried under the ruins.
At any rate, the compensation in question, which had still not been paid,
had become insignificant owing to the high monetary depreciation observed
in Turkey since the above-mentioned judgment had been delivered.
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B. The Court's assessment
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139. The Court reiterates that the concept of “possessions” in Article 1
of Protocol No. 1 has an autonomous meaning and certain rights and
interests constituting assets can also be regarded as “property rights”, and
thus as “possessions” for the purposes of this provision (see Iatridis
v. Greece [GC], no. 31107/96, § 54, ECHR 1999-II, and Beyeler v. Italy
[GC], no. 33202/96, § 100, ECHR 2000-I).
Although it is true that the determination and identification of a right of
property is governed by the national legal system and that the applicant
must establish both the exact nature of the right he claims and his
prerogative to freely enjoy that right, the Court considers that neither the
lack of recognition by the domestic laws of a private interest such as a
“right” nor the fact that these laws do not regard such interest as a “right of
property”, does not necessarily prevent the interest in question, in some
circumstances, from being regarded as a “possession” within the meaning of
Article 1 of Protocol No. 1 (see, mutatis mutandis, Tre Traktörer AB
v. Sweden, judgment of 7 July 1989, Series A no. 159, p. 21, § 53, and Van
Marle and Others v. the Netherlands, judgment of 26 June 1986, Series A
no. 101, p. 13, § 40).
The issue that accordingly needs to be examined is whether the
circumstances of the case, considered as a whole, conferred on the applicant
title to a substantive interest protected by Article 1 of Protocol No. 1 (see,
among other authorities, Zwierzyński v. Poland, no. 34049/96, § 63,
ECHR 2001-VI).
140. In that connection the Court notes at the outset that title to the land
on which the applicant had built his slum dwelling was vested in the
Treasury. The applicant was, moreover, unable to establish that he had any
property right or claim in respect of the land in question; neither could he

2. Existence of a “possession”

138. In the light of the parties' arguments and the evidence in its
possession, the Court notes at the outset that the more general questions
raised by the present case, relating, inter alia, to the regularising laws
passed in Turkey and the operation of public installations (see paragraphs
49, 50, 71, 131 and 135 above) are of general interest and any doubt which
may arise as to the measures taken by the national authorities in that area
are, in the Court's opinion, a matter for public and political debate which
falls outside the scope of application of Article 1 of Protocol No. 1.
The Court, which must as far as possible confine itself to examining the
issues raised by the actual case before it, considers that it does not therefore
have to examine those issues.
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show that he had brought any proceedings of any kind to establish a right of
acquisition by adverse possession (see paragraphs 11 and 131 above).
The Court therefore considers, like the Government (see paragraph 135
above), that the fact that the applicant had occupied land belonging to the
Treasury for approximately five years cannot amount to a “possession”
within the meaning of Article 1 of Protocol No. 1, given that there is no
evidence in the file from which to conclude that the applicant was entitled to
claim a transfer of title to the land in question under section 21 of Law
no. 775 (see paragraph 50 above) and that in this respect the hopes he might
have entertained (see paragraph 131 above) are of no relevance since
Article 1 of Protocol No. 1 applies only to a person's existing possessions
and does not guarantee the right to become the owner of property (see
Marckx v. Belgium, judgment of 13 June 1979, Series A no. 31, p. 23, § 50,
and Zwierzyński, cited above, § 61).
141. That said, the dwelling built by the applicant on the land in
question calls for a different assessment.
It is certainly not the Court's task to determine the legal position with
regard to the slum dwelling in question in the light of all the domestic legal
provisions; the little evidence it has been able to gather of its own motion
shows, however, that the edifice built by the applicant breached the relevant
town-planning regulations (see paragraphs 50, 51 and 131 above). That was
not contested by the applicant, moreover.
It must be accepted, however, that notwithstanding that breach of the
planning rules and the lack of any valid title, the applicant was nonetheless
to all intents and purposes the owner of the structure and fixtures and
fittings of the dwelling he had built and of all the household and personal
effects which might have been in it. Since 1988 he had been living in that
dwelling without ever having been bothered by the authorities (see
paragraphs 28, 80 and 86 above), which meant he had been able to lodge his
relatives there without, inter alia, paying any rent. He had established a
social and family environment there and, until the accident of 28 April
1993, there had been nothing to stop him from expecting the situation to
remain the same for himself and his family.
It should be pointed out that those factors and, inter alia, the noted
failure to take adequate measures (see paragraph 87 above and 146 below),
which amounted to implicit tolerance by the authorities of Mr Öneryıldız's
position, enable this case to be distinguished from that of Mrs Chapman (see
Chapman v. the United Kingdom [GC], no. 27238/95, ECHR 2001-I) in
which the applicant, a Gypsy by birth, had been ordered to leave her land on
which she had installed her caravan without obtaining the statutory
residence permit, as required by domestic law, and had been fined twice
before she would leave. In the specific context of that case the Court stated
that it would be slow to grant protection, under Article 8 of the Convention,
to those who consciously defied the prohibitions of the law and, having
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143. In the instant case the applicant complained not of an act by the
State, but of its failure to act. In his submission, the loss of his possessions
was entirely due to the negligent omissions of the authorities. The
Government disputed that submission.
144. The Court has long held that, although the essential object of many
provisions of the Convention is to protect the individual against arbitrary
interference by public authorities, there may in addition be positive
obligations inherent in an effective respect of the rights concerned. It has
found that such obligations may arise under Article 2 (see paragraph 62
above), Article 3 (see Assenov and Others v. Bulgaria, judgment of
28 October 1998, Reports 1998-VIII, p. 3265, § 102), Article 8 (see
paragraphs 65 and 85 above; see, among others, Botta v. Italy, cited above,
p. 422, § 33, and the references made thereto), Article 10 (Özgür Gündem
v. Turkey, no. 23144/93, § 43, ECHR 2000-III) and Article 11 (Plattform
“Ärzte für das Leben” v. Austria, judgment of 21 June 1988, Series A
no. 139, § 32).
145. The Court reiterates the key importance of the right enshrined in
Article 1 of Protocol No. 1 and considers that the real and effective exercise
of that right does not depend merely on the State's duty not to interfere, but
may require positive measures of protection. In determining whether or not
a positive obligation exists, regard must be had to the fair balance that has to
be struck between the general interest of the community and the interests of
the individual, the search for which is inherent throughout the Convention.
This obligation will inevitably arise, inter alia, where there is a direct link
between the measures which an applicant may legitimately expect from the
authorities and his enjoyment of his possessions.
146. The Court reiterates that it has already established in the present
case the existence of such a causal link with regard to the accident that
occurred on 28 April 1993 (see paragraph 81 above). It goes without saying
that the same is true of the burial of the applicant's slum dwelling.
Accordingly, the Court holds that the accumulation of omissions by the
administrative authorities regarding the measures necessary to avoid the risk

3. Whether there was “interference”

regard to the circumstances of that case, it concluded that the judicial
measures imposed on the applicant could be regarded as proportionate to the
legitimate aim of protecting the “rights of others” through preservation of
the environment (see §§ 82, 102 and 105).
142. In short, the Court considers that the dwelling built by the applicant
and his residence there with his family represented a substantial economic
interest. That interest, which the authorities allowed to subsist over a long
period of time, amounts to a “possession” within the meaning of the rule
laid down in the first sentence of Article 1 § 1 of Protocol No. 1 (see
Iatridis, cited above, § 55).
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149. In that respect it notes that, in a judgment of 30 November 1995
(see paragraph 39 above), the applicant was awarded TRL 10,000,000
(approximately EUR 210) in pecuniary damages for one category of
household goods: the administrative court ruled that he could not claim
compensation for his dwelling because it could have been destroyed at any
time by municipal workers; nor could he claim damages for the loss of any
household electrical appliances because the dwelling had not been supplied
with electricity.
In view of the circumstances of the case, the Court is not satisfied by that
assessment.
150. Firstly, the argument that the administrative authorities could have
destroyed the applicant's slum dwelling at any time under the relevant
regulations (see paragraph 50 above) does not carry much weight. The
important point is that, during the above-mentioned period, the authorities
in question neither took nor envisaged taking any such measure (see
paragraphs 50, 106 and 141 above), and let the Öneryıldız family enjoy their
possessions entirely undisturbed. In that connection it should be pointed out
that even if the authorities had envisaged demolishing the slum dwelling,

5. Redress for the applicant's complaints

147. Having regard to the foregoing, the Court reiterates that the
applicant was definitively deprived of his home and all the possessions used
to run his daily family life.
In that connection it merely needs to be pointed out that the negligent
omissions of the authorities which resulted in that deprivation were
penalised under Turkish administrative and criminal law (see paragraphs 33
and 39 above). The interference in question was thus manifestly in breach of
the domestic legislation.
148. This conclusion makes it unnecessary for the Court to take its
examination further (see, mutatis mutandis, Iatridis, cited above, § 62);
there has accordingly been a violation of Article 1 of Protocol No. 1.
That being so, the Court must determine in this respect also (see
paragraph 88 above) whether the applicant's complaint can be deemed to
have been addressed at domestic level.

4. Justification of the “interference”

of a methane-gas explosion and an ensuing landslide (see paragraph 87
above) also runs counter to the requirement of “practical and effective”
protection of the right guaranteed by Article 1 of Protocol No. 1.
Such a situation amounts to a clear infringement of the applicant's right
to peaceful enjoyment of his “possessions” and, for the purposes of the
examination of this part of the application, can be regarded as
“interference”.
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they would have been obliged to make every effort to maintain a fair
balance between the demands of the general interest and the requirements of
the rights of the individual; the respondent State would then have had to
satisfy the Court that such measure constituted a legitimate objective which
was in the public interest and that it was proportionate to the aim sought to
be achieved for the purposes of Article 1 of Protocol No. 1 (see, among
other authorities, Pressos Compania Naviera S.A. and Others v. Belgium,
judgment of 20 November 1995, Series A no. 332, p. 23, § 38). In the
instant case the Court presupposes that in the event that such a measure had
had to be taken, the authorities would at least have been required to grant
the applicant a reasonable length of time in which to defend his interests, or
at least salvage as many possessions as possible, including certain fittings
which could be removed from his dwelling. The administrative court never
considered those questions, however.
In confining its examination to the statements of the defendant
authorities, the administrative court also prejudiced the issue by excluding
the household electrical appliances from its examination without bothering
to enquire as to whether the Kazım Karabekir area was connected to the
electricity network, despite the probative evidence which militated against
the defence put forward by the authorities (see paragraphs 10 and 72 above).
151. The Court reiterates, moreover, that the length of the administrative
proceedings is also a factor to be taken into account in determining whether
there has been adequate compensation for the alleged violation (see
Guillemin, cited above, p. 164, § 54, and Erkner and Hofauer v. Austria,
judgment of 23 April 1987, Series A no. 117, p. 66, § 76). As the Court has
already found above, the applicant's right to compensation was not
recognised within a reasonable time (see paragraph 115 above).
152. In these circumstances the Court cannot accept that the applicant's
claims for pecuniary damages were carefully and speedily examined with a
view to awarding him compensation proportionate to the loss actually
sustained, particularly as in the instant case the tribunal of fact did not find
the administrative authorities in any way liable in respect of the complaint
submitted by the applicant on precisely the loss of his possessions (see
paragraphs 21, 39 and 129 above).
153. Subject to any subsequent assessment of the applicability of
Article 41 of the Convention, the Court considers that neither the amount
which might be paid to the applicant if he were to bring enforcement
proceedings against the authorities, which to date have not made any
payment (see paragraphs 40, 48 and 116-18 above), nor the advantageous
terms for repayment of the cost of the house sold to the applicant (see
paragraphs 29, 133 and 136 above) can suffice to conclude that the national
authorities have acknowledged and then afforded redress for the violation
alleged.
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156. The applicant claimed, under the head of pecuniary damage
sustained by himself and his three minor children, a total sum of
400,000 US dollars (USD), which he broke down as follows:
(i) USD 2,000 for funeral expenses for the nine members of his family
who had died. In that connection the applicant relied on a newspaper article
which reported that another victim of the same accident, C.Ö., had been
billed 550,000,000 Turkish liras (TRL) by the city council for the burial of
his wife and four children;
(ii) USD 100,000 for the loss of financial support as a result of the death
of his wife and concubine, who had had daytime jobs as cleaners;
(iii) USD 150,000 for the loss of the financial support which his seven
children who had died could have provided in future;
(iv) USD 50,000 for loss of the financial support with which the
children's mother would have provided her children in the future;
(v) USD 98,000 for the total destruction of his house and household
goods. The applicant accepted that he was not in a position to provide any
evidence in support of his claims under this head and left it to the Court's
discretion to assess the relevant damage.
The applicant also claimed, on his own behalf and on behalf of his
surviving children, compensation of USD 800,000 for non-pecuniary
damage.
157. As their main submission, the Government maintained that no
redress was necessary in the instant case. In the alternative, they asked the
Court to dismiss the applicant's claims, which they considered to be
exorbitant and based on notional estimates.
With regard to pecuniary damage, they submitted that a newspaper
cutting could not serve as a basis for claims for funeral expenses. With

1. The parties' submissions

A. Damage

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

155. Article 41 of the Convention provides:

VI. APPLICATION OF ARTICLE 41 OF THE CONVENTION

154. The Court therefore concludes that there has been a breach of
Article 1 of Protocol No. 1.
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158. Regarding the pecuniary damage referred to by the applicant, the
Court's case-law has established that there must be a clear causal link
between the damage claimed and the violation of the Convention and that
this may, in appropriate cases, include compensation in respect of financial
support (see, among other authorities, Barberà, Messegué and Jabardo v.
Spain, judgment of 13 June 1994 (Article 50), Series A no. 285-C, pp. 5758, §§ 16-20; Salman v. Turkey [GC], no. 21986/93, § 137, ECHR 2000VII; and Demiray v. Turkey, no. 27308/95, § 67, ECHR 2000-XII).
159. With regard first to the violation found of Article 2 (see
paragraph 122 above), the Court considers that such a link does exist with
regard to the claim for reimbursement of funeral expenses. Although the
applicant's claim under that head has not been duly documented, the Court
assesses the damage on an equitable basis, under Article 41 of the
Convention, at 1,000 euros (EUR).
The file does not contain any evidence of the income of the applicant's
wife, concubine and children before their death. The amounts claimed under
that head are therefore speculative, as the Government have pointed out.

2. The Court's assessment

regard to the alleged loss of financial support, they confined themselves to
the submission that the claim was merely speculative.
With regard to the dwelling and chattels, the Government stressed that
the applicant had submitted no evidence in support of that claim. They
submitted that the applicant had never acquired title to the slum dwelling in
question and reiterated that a much more comfortable flat had been offered
him in the district of Alibeyköy for a sum which, at the material time, was
the equivalent of USD 9,237 (9,966 euros), only one quarter of which had
been made as a down payment. In that connection they submitted examples
of advertisements for similar flats in that district at prices of, on average,
between TRL 11,000,000,000 and 19,000,000,000 (approximately 7,900
and 13,700 euros respectively). They also supplied a list drawn up by the
city council showing that house prices in Alibeyköy-Çobançeşme varied
between TRL 9,100,000,000 and 13,000,000,000 (approximately 6,600 and
9,400 euros respectively). With regard to the household goods, the
Government submitted catalogues of such goods and drew attention to the
need to take account of the compensation which had been awarded by the
Administrative Court under that head.
With regard to the head of non-pecuniary damages, the Government
submitted that the claim was excessive and tended towards an unjust
enrichment, contrary to the spirit of Article 41 of the Convention. In that
connection they criticised the applicant for deliberately choosing not to
claim payment of the compensation awarded by the Administrative Court
under that head, in the hope of increasing his chances of being awarded a
higher sum by the Court.
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However, having regard to the evidence pertaining to the applicant's family
and social situation, the Court recognises that if the deceased were still
alive, they would have been able to contribute to supporting the family. It
therefore considers that compensation should be awarded under this head
and awards an aggregate sum of EUR 16,000.
160. In respect of non-pecuniary damage, the Court considers that the
applicant undoubtedly suffered a great deal as a result of the violation of
Article 2 it has found: not only did he lose several members of his family,
but he must also have felt powerless in the face of the unsatisfactory
workings of justice with regard to those responsible. The Court agrees with
the Government, however, that the amounts claimed are excessive. It can
therefore rule only on an equitable basis, having regard to the particular
circumstances of the case, to the suffering which must also have affected the
applicant's three surviving children and to the compensation previously
awarded to the applicant by the domestic courts for non-pecuniary damage
(see paragraph 39 above). Having taken these matters into account, the
Court assesses the damage suffered at EUR 133,000.
161. With regard next to the breach the Court has found of Article 1 of
Protocol No. 1 (see paragraph 154 above), the Court observes that there was
a direct causal link between that breach and the loss of possessions
sustained by the applicant. With regard to the applicant's claims, the Court
notes that he has requested an aggregate amount of USD 98,000 without
supporting that claim with any documentary or other evidence relating to
the amount or value of his loss. Given that the events in question occurred
in a slum, the Court considers that the lack of title deeds is not decisive for
the assessment of the damage sustained. It also accepts that the applicant,
whose dwelling was destroyed and buried under the ruins, must have
encountered special difficulties in producing evidence in support of his
claim. That said, the Court agrees with the Government that the amount of
USD 98,000 claimed by the applicant is unreasonable.
In assessing the pecuniary damage sustained by the interested parties the
Court will accordingly take account of the methods of calculation used in
comparable cases (see Akdivar and Others v. Turkey (former Article 50),
judgment of 1 April 1998, Reports 1998-II, and Menteş and Others
v. Turkey (former Article 50), judgment of 24 July 1998, Reports 1998-IV)
and of the evidence contained in the file, namely the amount of
compensation awarded for pecuniary damage (see paragraph 39 above), the
conditions of sale of a flat to the applicant by the city council (see
paragraph 29 above), the market price of flats in the Çobançeşme area (see
paragraph 157 above), the price of certain household items shown in the
catalogues submitted to the Court and the economic data concerning
Turkey. Given the limited nature of this evidence, the Court's assessment
will inevitably involve a degree of speculation (see, respectively, p. 718, §
19, and p. 1693, § 12 of the aforementioned judgments).
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165. The applicant claimed USD 30,000 in legal fees for 200 hours of
work by his lawyer at the rate of USD 150 per hour, as determined by the
Istanbul Bar's scale of minimum fees. He also claimed reimbursement of
photocopying, translation, fax and other expenses, which he assessed at
USD 790 in all, USD 200 of which were the cost of travelling to the
Supreme Administrative Court in Ankara. In support of his claim, the
applicant submitted copies of postal receipts and a bill for translation
services.
166. The Government submitted that the applicant's claims for costs and
expenses were also excessive and unjustified. They maintained, moreover,
that the USD 200 for the journey between Ankara and Istanbul was not
directly related to the instant case and that the amount of USD 500 claimed
for translation expenses was unacceptable because the relevant bill was for
only TRL 240,000,000, which was approximately USD 184.
167. The Court notes firstly that the applicant has not supplied a
breakdown of the number of hours worked by his lawyer and has not
submitted any bill of costs and fees. In accordance with Rule 60 § 2 of the
Rules of Court, the Court cannot therefore accept that request as such. The
fact remains, nonetheless, that the applicant did necessarily incur costs for
the work done by his lawyer to represent him in both the written and oral
proceedings before the Court (see, mutatis mutandis, Labita v. Italy [GC],
no. 26772/95, § 210, ECHR 2000-IV).
Ruling on an equitable basis and having regard to the other
disbursements, in so far as they have been supported by evidence, the Court

B. Costs and expenses

162. As regards the alleged loss of the slum dwelling, the Court has
made its assessment on the basis of 50% of the cost of a decent dwelling
proposed by the city council in the area of Çobançeşme (see paragraph 157
above). From that sum it has deducted the economic profit which, according
to the available figures and rates of exchange and inflation, the applicant
must have made from the arrangements for reimbursement of the cost of his
dwelling. On the basis of its own calculations, the Court considers that it
can accept that the real loss sustained by the applicant on account of the
destruction of his slum dwelling amounts to EUR 2,500.
163. As regards the value of the chattels and despite the lack of any
indication by the applicant, the Court considers, having regard to
considerations of equity and to the living conditions of a family on a low
income, that the applicant should be awarded EUR 1,500 under this head.
164. In conclusion, the Court awards the applicant EUR 154,000 in
pecuniary and non-pecuniary damages, on the understanding that this sum,
to be converted into Turkish liras at the date applicable on the date of
settlement, shall be exempt from all taxes and duties.
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6. Dismisses unanimously the remainder of the applicant's claim for just
satisfaction.

5. Holds unanimously
(a) that the respondent State is to pay the applicant, on the same terms
as those set out under 4 above, EUR 10,000 (ten thousand euros) in
respect of costs and expenses, less the EUR 2,286. 50 (two thousand two
hundred and eighty-six euros fifty cents) already received from the
Council of Europe; and
(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amounts at a
rate equal to the marginal lending rate of the European Central Bank
during the default period plus three percentage points;

4. Holds by five votes to two that the respondent State is to pay the
applicant, within three months of the date on which the judgment
becomes final in accordance with Article 44 § 2 of the Convention,
EUR 154,000 (one hundred and fifty-four thousand euros) in respect of
pecuniary and non-pecuniary damage;

3. Holds by four votes to three that there has been a violation of Article 1 of
Protocol No. 1 of the Convention;

2. Holds unanimously that there is no need to examine separately the
complaints lodged under Article 6 § 1 and Articles 8 and 13 of the
Convention;

1. Holds by five votes to two that there has been a violation of Article 2 of
the Convention;

FOR THESE REASONS, THE COURT

168. The Court considers it appropriate that the default interest should
be based on the marginal lending rate of the European Central Bank, to
which should be added three percentage points.

C. Default interest

considers it reasonable to award the applicant EUR 10,000, less the
EUR 2,286.50 paid by the Council of Europe by way of legal aid. That sum,
to be converted into Turkish liras at the rate applicable at the date of
settlement, shall also be exempt from all taxes and duties.
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Elizabeth PALM
President

E.P.
M.O.B

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of
the Rules of Court, the following separate opinions are annexed to this
judgment:
(a) partly dissenting opinion of Mr Türmen and Mr Maruste;
(b) partly dissenting opinion of Mr Casadevall, joined by Mr Türmen
and Mr Maruste.

Michael O'BOYLE
Registrar

Done in French, and notified in writing on 18 June 2002, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.
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1. As the State breached its obligation to take the necessary and
adequate measures to protect the lives of Mr Öneryıldız's next of kin, I
voted – unhesitatingly – in favour of finding that there had been a violation
of Article 2 of the Convention. However, my view differs from that of the
majority regarding a violation of Article 1 of Protocol No. 1 because I
consider this provision to be inapplicable in the circumstances of this case.
2. Article 1 of Protocol No. 1 guarantees in substance the right of
property and, according to the established case-law of the Convention
institutions, aims to protect only existing possessions and does not
guarantee a right to become the owner of property1. Accordingly, the
determination and identification of a right of property are governed by the
national legal system and it is for the applicant to show the precise nature of
the right on which he or she relies under domestic law and his or her
prerogative to enjoy such a right.
3. As noted by the Court2, the land on which the applicant built his
dwelling belongs to the Treasury. The applicant has not proved that he had
any right to the land or that he took any proceedings whatsoever to claim a
right to ownership by adverse possession or that he could legitimately have
claimed transfer of title to property under section 21 of Law no. 775 of
20 July 19663. The applicant's slum dwelling was illegal because he had not
obtained a building permit and the dwelling did not conform to the technical
and health regulations or to the town-planning and building laws.
4. Admittedly, the notion of “possessions” in Article 1 of Protocol No. 1
has an autonomous meaning and certain interests constituting assets can
also be regarded as “possessions” for the purposes of this provision. It is
also true that the failure to give legal recognition to an interest determined
as a “right of ownership” does not necessarily exclude the applicability of
Article 1 of Protocol No. 1. However, I must first express my hesitation as
to whether, in the particular circumstances of the present case, the
references made, mutatis mutandis, to the Tre Traktörer AB v. Sweden and
Van Merle and Others v. the Netherlands cases (judgments of 7 July 1989
and 26 June 1986 respectively) suffice to lead to the conclusion reached in
paragraph 142 of the judgment and, prior to that, to justify the grounds
referred to in paragraph 141 for departing from the conclusions in the
Chapman judgment, which, in my view, did not constitute a precedent that
had to be surmounted. Indeed, even supposing that in the present case the
applicant had acquired an economic interest on account of having set up his
dwelling on the land surrounding the rubbish tip, I am still not convinced

(Translation)
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1. Marckx v. Belgium, judgment of 13 June 1979, Series A no. 31, §§ 50 and 63, and Van
der Mussele v. Belgium, judgment of 23 November 1983, Series A no. 70, § 48.
2. Paragraph 140 of the present judgment.
3. A judgment of 4 May 1976 of the Turkish Court of Cassation establishes the legal
position with regard to slum dwellings built illegally in the so-called “slum rehabilitation
and clearance zone” which can, under certain conditions, be regularised under section 21 of
Law no. 775.
4. See, mutatis mutandis, Chapman v. the United Kingdom, no. 27238/95, § 102, ECHR
2001-I.
5. This tolerance issue leads to a broader socio-economic analysis in the context of the
migration to the major cities which has occurred in Turkey and the consequent severe
housing shortage.
6. See, mutatis mutandis, Chapman, cited above, § 115.

__________

that such an interest attracts the protection of Article 1 of Protocol No. 1,
considering that it was acquired completely unlawfully4.
5. It is also a fact that the applicant and his family lived in the slum
dwelling for five years, until the accident of 28 April 1993, undisturbed and
benefiting from the implicit tolerance of the authorities. In that connection I
note the point expressed by the Court in its preliminary observations (see
paragraph 138 of the judgment) on the “more general questions raised by
the present case” which are “of general interest”: in the majority's view, the
Court is not required to consider those issues. The Court could have taken
the same view with regard to this “implicit tolerance” that stems from the
intricate social and economic problems with which Turkey is faced 5. That
said, I consider that neither this implicit tolerance nor other humanitarian
considerations suffice to legitimise the applicant's action under Article 1 of
Protocol No. 1. Nor, in my view, should they be used by the Court to justify
a conclusion which is tantamount to removing the applicant from the ambit
of the domestic town-planning and building laws6 and, to an extent,
indirectly condoning the spread of these illegal dwellings despite its own
findings of fact in the judgment with regard to the disastrous consequences
of this for human life, consequences which have given rise to a violation of
Article 2 of the Convention.
6. My view on the inapplicability of Article 1 of Protocol No. 1 does not
in any way mitigate the State's responsibility for its negligence and failure
to comply with its positive obligations to protect the Ümraniye slum
inhabitants' lives. It merely underscores, in my view, the point that the
primacy of the obligations on States under Article 2 of the Convention bears
no comparison to that accorded by the majority to the right enshrined in
Article 1 of Protocol No. 1 which it describes as being of “key importance”
before ultimately deciding, somewhat hastily, that the Contracting States
will henceforth have to satisfy positive obligations in this regard (see
paragraphs 144 and 145 of the judgment).
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We regret we are unable to agree with the majority's opinion concerning
Article 2 of the Convention.
We agree with the majority that the first sentence of Article 2 creates an
obligation for the State not only to refrain from the intentional taking of life,
but also to take appropriate steps to safeguard the lives of those within its
jurisdiction. This principle also applies to the environment field. Therefore,
Article 2 is applicable.
The expert report of 7 May 1991 underscored the existence of a real and
immediate danger due to the methane gas that was emitted from the rubbish
tip. In view of this fact, we can also agree with the majority that both the
mayor of Ümraniye and the mayor of İstanbul knew or ought to have known
at the time that there was a real and immediate risk to the lives of those
living in the vicinity of the tip. Due to negligence, they failed to take
measures within the scope of their powers which, judged reasonably, might
have been expected to avoid that risk (Keenan v. United Kingdom, 3 April
2001, paragraphe 89).
On the other hand, the fact that the applicant also contributed to the loss
of lives by constructing a house illegally close to the tip, a location strictly
prohibited by law, cannot be disregarded. In the Chapman v. United
Kingdom case, it was stated by the Court that “where a dwelling has been
established without the planning permission which is needed under the
national law, there is a conflict of interests between the right of the
individual ... and the right of others in the community. The Court will be
slow to grant protection of those who, in conscious defiance of the
prohibitions of the law, establish a home on an environmentally protected
site” (judgment of 18 January 2001, paragraph 102). Although the Chapman
judgment was related to Article 8 of the Convention and was about building
a dwelling on an environmentally protected site, the general principle
quoted above also applies mutatis mutandis to our case.
It is not possible to say that the authorities remained passive after the
accident. Three separate investigations were conducted by the police, by the
crisis committee established by the Governor of Istanbul and by the
Ministry of Interior.
As a result of the investigations, criminal proceedings were brought
against the two mayors by the Public Prosecutor of Üsküdar. The Fifth
Chamber of the Istanbul Criminal Court found them guilty of negligence in
the course of their duty and sentenced them to three-months' imprisonment
and a fine. The prison sentences were commuted to fines in accordance with
Law no. 647. The Court of Cassation confirmed the judgment of the court of
first instance. The applicant was not an intervening party in the criminal

PARTLY DISSENTING OPINION OF JUDGES
TÜRMEN AND MARUSTE

ÖNERYILDIZ v. TURKEY JUDGMENT

ÖNERYILDIZ v. TURKEY JUDGMENT– PARTY DISSENTING OPINION
OF JUDGES TÜRMEN AND MARUSTE

proceedings and therefore had no right to oppose the judgment of the Court
of first instance before the Court of Cassation.
The applicant applied to the Administrative Court for compensation. This
court decided to award the applicant an amount of 100,000,000 Turkish liras
(TRL) for non-pecuniary damage and 10,000,000 TRL for pecuniary
damage.
In addition, the Government sold a house to the applicant on very
favourable terms and he is still living there.
Several conclusions flow from the above-mentioned facts:
The national system affords a remedy in the criminal courts as well as in
the civil courts (which the applicant did not make use of) and the
administrative courts. Criminal proceedings was brought against the two
mayors and they were convicted. Their conviction was upheld by the Court
of Cassation. It is an established principle of the Court's case-law that the
assessment of the facts is a matter for the national courts. This is a
consequence of the subsidiary role of the Strasbourg Court. The national
court in this case examined the facts and decided to apply Article 230 of the
Turkish Criminal Code and not Article 455. There is nothing in the
judgment to suggest that the Turkish courts acted arbitrarily. Under the
circumstances, to find a violation of Article 2 due to the fact that the
national court did not apply Article 455 of the Criminal Code is in our
opinion, a clear example of the Court acting as a court of fourth instance.
In view of the above, we cannot share the conclusion reached by the
majority that the local remedies considered as a whole were inadequate or
ineffective and did not satisfy the procedural obligation in Article 2 of the
Convention to carry out an effective investigation.
Moreover, even if we accept that the criminal-law remedy in this specific
case was not adequate, in view of the Calvelli and Ciglio judgment where
the Grand Chamber stated that “if the infringement of the right to life or to
personal integrity is not caused intentionally, the positive obligation
imposed by Article 2 to set up an effective judicial system does not
necessarily require the provision of a criminal-law remedy in every case”
(Calvelli and Ciglio v. Italy, no. 32967/96, 17 January 2002, § 51), the
compensation awarded by the Administrative Court should have been a
sufficient basis on which to find that there has been no violation of Article
2. In Calvelli and Ciglio, the Court reached the conclusion that there was no
violation of Article 2 in spite of the fact that the doctor was not prosecuted
under the criminal law.
We are not persuaded by the reasons adduced by the majority in
paragraph 94 to distinguish this case from the Calvelli and Ciglio judgment.
On the contrary, both cases fall under a special category of Article 2
cases, in which loss of life is not due to the use of force by the authorities,
but to the negligence of the public authorities.
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We conclude therefore that there has been no violation of Article 2 of the
Convention.
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Total

Saudi Arabia

Kuwait

Country

Table 1.

20,602,177

5000451
5000360
10,004,219,582

52,471
4,748,292,230

5000452

5,050,105,158

185,167,546

Amount claimed (USD)

5000450

5000256

Claim No.

Summary of third “F4” instalment claims

4. The claims reviewed in this report are summarized in table 1. The “amount claimed” column
shows the compensation sought by the Claimants (with amendments, where applicable) expressed in
United States dollars and corrected, where necessary, for computational errors.

3. By Procedural Order No. 5 dated 28 March 2003, the Panel deferred a portion of claim
No. 5000451 of Saudi Arabia to the fourth instalment of category “F4” claims (“the fourth ‘F4’
instalment”). By Procedural Order No. 6 dated 9 July 2003, the Panel deferred portions of claim
No. 5000450 of Kuwait to the fourth “F4” instalment. The total compensation sought in the claims
reviewed in this report is 10,004,219,582 United States dollars (USD).

2. The third “F4” instalment consists of three claims by the Government of the State of Kuwait
(“Kuwait”) and two claims by the Government of the Kingdom of Saudi Arabia (“Saudi Arabia”)
(collectively the “Claimants”). The three claims of Kuwait are claim Nos. 5000452, 5000256 and
5000450. The two claims of Saudi Arabia are claim Nos. 5000451 and 5000360. The claims were
submitted to the Panel in accordance with article 32 of the Rules on 20 March 2002.

1. The Governing Council of the United Nations Compensation Commission (the “Commission”), at
its thirtieth session held from 14 to 16 December 1998, appointed the “F4” Panel of Commissioners
(the “Panel”), composed of Messrs. Thomas A. Mensah (Chairman), José R. Allen and Peter H. Sand
to review claims for direct environmental damage and depletion of natural resources resulting from
Iraq’s invasion and occupation of Kuwait. This is the third report of the Panel. It contains the
recommendations of the Panel to the Governing Council on the third instalment of “F4” claims (the
“third ‘F4’ instalment”), submitted pursuant to article 38(e) of the Provisional Rules for Claims
Procedure (the “Rules”) (S/AC.26/1992/10).

Introduction
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I. OVERVIEW OF THE THIRD “F4” INSTALMENT

9. On 30 July 2001, the Panel issued Procedural Order No. 1, classifying the claims in the third “F4”
instalment as “unusually large or complex”, within the meaning of article 38(d) of the Rules.
Procedural Order No. 1 directed the secretariat to send to Iraq copies of the claim files, comprising the
claim form, the statement of claim and associated exhibits, for each of the claims in the third “F4”

C. Classification of claims and transmittal of claim files

8. Pursuant to article 34 of the Rules notifications were sent to Kuwait and Saudi Arabia requesting
additional information and documentation to assist the Panel in its review of the claims in the third
“F4” instalment.

B. Article 34 notifications

7. Significant factual and legal issues raised by the claims in the third “F4” instalment were included
in the Executive Secretary’s twenty-ninth report, dated 28 October 1999; the thirty-first report, dated
28 April 2000; and the thirty-seventh report, dated 18 October 2001, issued pursuant to article 16 of
the Rules. These reports were circulated to the members of the Governing Council, to Governments
that have filed claims with the Commission and to the Government of the Republic of Iraq (“Iraq”). In
accordance with article 16(3) of the Rules, a number of Governments, including Iraq, submitted
information and views in response to these reports.

A. Article 16 reports

II. PROCEDURAL HISTORY

(f) Construction of military fortifications.

(e) Movements of military vehicles and personnel; and

(d) Laying and clearance of mines;

(c) Oil spills into the Persian Gulf from pipelines, offshore terminals and tankers;

(b) Pollutants released from oil well fires and firefighting activities in Kuwait;

(a) Oil released from damaged oil wells in Kuwait;

6. The Claimants seek compensation for expenses resulting from cleaning and restoration measures
undertaken or to be undertaken by them to remediate damage from:

5. The claims in the third “F4” instalment are for expenses resulting from measures already taken or
to be undertaken in the future to clean and restore environment alleged to have been damaged as a
direct result of Iraq’s invasion and occupation of Kuwait.
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(d) To what extent will remediation goals and standards be affected where there is evidence that
the environment was not in “pristine condition” prior to Iraq’s invasion and occupation of Kuwait?

(c) What standards should be applied in determining remediation goals in particular
circumstances?

(b) What should be the appropriate objectives of remediation measures?

(a) On what basis should the Panel determine whether and to what extent environmental
damage resulted from causes other than the effects of Iraq’s invasion and occupation of Kuwait?

15. On 24 January 2003, the Panel issued Procedural Order No. 4 by which it informed the
Claimants and Iraq that oral proceedings on the third “F4” instalment would be held on 25 and 26
March 2003. The procedural order listed the issues to be considered at the oral proceedings as
follows:

E. Oral proceedings

14. In accordance with the decision of the Panel, the monitoring and assessment data referred to in
paragraph 13 were transmitted to Iraq.

13. On 13 September 2002, the Panel issued Procedural Order No. 3, by which it requested the
Claimants to identify previously submitted monitoring and assessment data and to provide any other
monitoring and assessment data that they considered to be relevant to their claims in the third “F4”
instalment.

12. On 13 September 2002, the Panel decided that monitoring and assessment data should be made
available to Iraq. 1 This decision was intended to further one of the objectives of Governing Council
decision 124, namely “assisting the ‘F4’ Panel of Commissioners in the conduct of its tasks, through
ensuring the full development of the facts and relevant technical issues, and in obtaining the full range
of views including those of Iraq” (S/AC.26/Dec.124 (2001), annex, para. 2).

D. Monitoring and assessment data

11. The Commission received written comments from Iraq on the claims on 1 October 2002,
21 February 2003, 25 February 2003 and 7 April 2003.

10. On 28 January 2002, the Panel issued Procedural Order No. 2, directing the secretariat to send
to Iraq copies of the claim file for claim No. 5000452. This claim had been transferred by the
Executive Secretary to the “F4” category of claims from the “F3” category and was allocated to the
third “F4” instalment on 5 December 2001. The secretariat transmitted a copy of the claim file to Iraq.
The secretariat also transmitted copies of Procedural Order No. 2 to Iraq and Kuwait.

instalment. The secretariat transmitted copies of the claim files to Iraq. The secretariat also
transmitted copies of Procedural Order No. 1 to Iraq and the Claimants.
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“In considering the claims, Commissioners will apply Security Council resolution 687
(1991) and other relevant Security Council resolutions, the criteria established by the
Governing Council for particular categories of claims, and any pertinent decisions of the
Governing Council. In addition, where necessary, Commissioners shall apply other
relevant rules of international law.”

Article 31 of the Rules sets out the applicable law for the review of claims, as follows:

21. Paragraph 16 of Security Council resolution 687 (1991) reaffirms that Iraq is “liable under
international law for any direct loss, damage, including environmental damage and the depletion of

20.

B. Applicable law

“The Commission is not a court or an arbitral tribunal before which the parties appear; it
is a political organ that performs an essentially fact-finding function of examining claims,
verifying their validity, evaluating losses, assessing payments and resolving disputed
claims. It is only in this last respect that a quasi-judicial function may be involved.
Given the nature of the Commission, it is all the more important that some element of due
process be built into the procedure. It will be the function of the commissioners to
provide this element.”2

19. In discharging its mandate, the Panel has borne in mind the observations of the SecretaryGeneral of the United Nations, in his report to the Security Council of 2 May 1991, that:

18. The mandate of the Panel is to review the “F4” claims and, where appropriate, recommend
compensation.

A. Mandate of the Panel

III. LEGAL FRAMEWORK

17. Oral proceedings were held at the Palais des Nations in Geneva on 25 and 26 March 2003.
Representatives and experts of Iraq and the Claimants attended the oral proceedings and presented
their views.

(b) To what extent is damage resulting from remediation measures compensable?

(a) How appropriate is high temperature thermal desorption as a method for remediation of the
types of damage for which it is proposed to be used in the “F4” third instalment of claims?

16. Procedural Order No. 4 invited the Claimants and Iraq to identify any other legal, factual or
scientific issues that they wished to address at the oral proceedings. After considering the responses
received from the Claimants and Iraq, the Panel decided that the following additional issues would be
addressed at the oral proceedings:
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25. As the Panel observed in its report on the second instalment of “F4” claims (the “second ‘F4’
report”), paragraph 35 of Governing Council decision 7 does not purport to give an exhaustive list of
the activities and events that can give rise to compensable losses or expenses; rather it should be

(e) Depletion of or damage to natural resources.

(d) Reasonable monitoring of public health and performing medical screenings for the purposes
of investigation and combating increased health risks as a result of the environmental damage; and

(c) Reasonable monitoring and assessment of the environmental damage for the purposes of
evaluating and abating the harm and restoring the environment;

(b) Reasonable measures already taken to clean and restore the environment or future measures
which can be documented as reasonably necessary to clean and restore the environment;

(a) Abatement and prevention of environmental damage, including expenses directly relating to
fighting oil fires and stemming the flow of oil in coastal and international waters;

24. Paragraph 35 of Governing Council decision 7 provides that “direct environmental damage and
the depletion of natural resources” includes losses or expenses resulting from:

(e) Hostage-taking or other illegal detention.

(d) The breakdown of civil order in Kuwait or Iraq during that period; or

(c) Actions by officials, employees or agents of the Government of Iraq or its controlled entities
during that period in connection with the invasion or occupation;

(b) Departure of persons from or their inability to leave Iraq or Kuwait (or a decision not to
return) during that period;

(a) Military operations or threat of military action by either side during the period 2 August
1990 to 2 March 1991;

32. In its report on the first instalment of “F4” claims (the “first ‘F4’ report”), the Panel anticipated
that the results of some monitoring and assessment activities would assist its review of related
substantive claims. 4 The Panel recalled that “the Governing Council’s decision to authorize expedited
review of monitoring and assessment claims was, in large part, intended to make funds available to
claimants to finance activities that might produce information to support their substantive ‘F4’
claims”.5 In the view of the Panel, the possibility that the amounts claimed might increase or decrease

31. Iraq has questioned these amendments. It contends that the amendments and the data on which
they are based should not be accepted by the Panel because they were submitted after the expiry of the
applicable time limits.

30. The Claimants have submitted amendments to some of the claims based on results of
monitoring and assessment activities. In some cases, these amendments increase the amount of
compensation claimed, while others decrease the claimed amounts.

1. Amendment of claims based on results of monitoring and assessment activities

29. In reviewing the claims in the third “F4” instalment, the Panel considered a number of legal
issues relating to the claims. Some of these issues were raised by Iraq in its written responses or in
submissions during the oral proceedings and were commented upon by the Claimants during the oral
proceedings.

E. Legal issues

28. When recommending compensation for environmental damage or loss that has been found to be
a direct result of Iraq’s invasion and occupation of Kuwait, the Panel has in every case assured itself
that the applicable evidentiary requirements regarding the circumstances and amount of the damage or
loss claimed have been satisfied.

27. Article 35(3) of the Rules provides that category “F” claims “must be supported by
documentary and other appropriate evidence sufficient to demonstrate the circumstances and amount
of the claimed loss”. In addition, Governing Council decision 46 (S/AC.26/Dec.46 (1998)) states that,
for category “F” claims, “no loss shall be compensated by the Commission solely on the basis of an
explanatory statement provided by the claimant”.

26. Article 35(1) of the Rules provides that “[e]ach claimant is responsible for submitting
documents and other evidence which demonstrate satisfactorily that a particular claim or group of
claims is eligible for compensation pursuant to Security Council resolution 687 (1991)”. Article 35(1)
also provides that it is for each panel to determine “the admissibility, relevance, materiality and weight
of any documents and other evidence submitted”.

22. Governing Council decision 7 (S/AC.26/1991/7/Rev. 1) provides guidance regarding the losses
or expenses that may be considered as “direct loss, damage, or injury” resulting from Iraq’s invasion
and occupation of Kuwait, in accordance with paragraph 16 of Security Council resolution 687 (1991).

23. Paragraph 34 of Governing Council decision 7 provides that “direct loss, damage, or injury”
includes any loss suffered as a result of:

D. Evidentiary requirements

considered as providing guidance regarding the types of activities and events that can result in
compensable losses or expenses.3
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C. Compensable losses or expenses

natural resources, or injury to foreign Governments, nationals and corporations, as a result of Iraq’s
unlawful invasion and occupation of Kuwait”.
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33. Security Council resolution 687 (1991) provides that Iraq is “liable under international law for
any direct loss, damage, inclu ding environmental damage and the depletion of natural resources … as
a result of Iraq's unlawful invasion and occupation of Kuwait”. According to Iraq, this means that the
Panel must have regard to the applicable rules of international law in determining whether any
environmental damage or loss alleged to have resulted from “Iraq’s invasion and occupation of
Kuwait” qualifies for compensation in accordance with Security Council resolution 687 (1991).
Specifically, Iraq argues that damage resulting from the invasion and occupation of Kuwait is not
compensable unless it reaches the “threshold” that is generally accepted in international law for
compensation in cases of state responsibility for transboundary environmental damage. According to
Iraq, the applicable threshold is that the damage must be at least “significant”, and no compensation
should be awarded for damage that is below this threshold.

2. Threshold for compensable damage

in the light of data and information obtained from monitoring and assessment activities is implicit in
the decision of the Governing Council to authorize separate funding for monitoring and assessment
activities prior to the review of related substantive claims. The Panel, therefore, finds that it is
appropriate to receive and consider amendments to the amounts claimed, provided that such
amendments are based on information and data obtained from monitoring and assessment activities.

35. For the claims in the third “F4” instalment, the Panel finds that Security Council resolution 687
(1991) and the relevant decisions of the Governing Council provide sufficient guidance. Resolution
687 states clearly that compensation is payable for “any direct loss, damage … or injury” that resulted
from Iraq’s invasion and occupation of Kuwait. In addition, paragraph 35 of Governing Council
decision 7 states that “direct environmental damage and the depletion of natural resources” include
losses or expenses resulting from “reasonable measures already taken to clean and restore the
environment or future measures which can be documented as reasonably necessary to clean and
restore the environment”. In the view of the Panel, the key issues for decision in connection with the
claims in the third “F4” instalment are: (a) whether the environmental damage for which compensation
is sought resulted directly from Iraq’s invasion and occupation of Kuwait; (b) whether measures
already taken by a claimant to remediate environmental damage were “reasonable”; and (c) whether
measures proposed to be undertaken by a claimant qualify as “future measures which can be
documented as reasonably necessary to clean and restore the environment”.

34. As noted in paragraph 20, the primary sources of the law to be applied by the Panel in the
review of claims for compensation are listed in article 31 of the Rules. These are “Security Council
resolution 687 (1991) and other relevant Security Council resolutions, the criteria established by the
Governing Council for particular categories of claims, and any pertinent decisions of the Governing
Council”. “[O]ther relevant rules of international law” are to be applied “where necessary”. In the
view of the Panel, this means that recourse to “other relevant rules of international law” is necessary
where the Security Council resolutions and the decisions of the Governing Council do not provide
sufficient guidance for the review of a particular claim.
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39. In reviewing each of the claims in the third “F4” instalment, the Panel has considered whether,
and if so to what extent, the evidence available indicates that the damage for which compensation is
sought was wholly or partly the result of factors unrelated to Iraq’s invasion and occupation of
Kuwait. It has also considered whether the claimant has aggravated or otherwise contributed to the
damage, either by failing to take appropriate steps to mitigate damage or by negligent or other
improper action. Where, on the basis of the evidence, the Panel finds that damage resulted from
causes wholly unconnected with Iraq’s invasion and occupation of Kuwait, no compensation is
recommended for such damage or loss. Where the evidence shows that damage resulted directly from
Iraq’s invasion and occupation of Kuwait but that other factors have contributed to the damage for

38. With regard to Iraq’s liability for environmental damage where there are parallel or concurrent
causes, the Panel recalls that in its second “F4” report it notes that “Iraq is, of course, not liable for
damage that was unrelated to its invasion and occupation of Kuwait, nor for losses or expenses that are
not a direct result of the invasion and occupation. However, Iraq is not exonerated from liability for
loss or damage that resulted directly from the invasion and occupation simply because other factors
might have contributed to the loss or damage. Whether or not any environmental damage or loss for
which compensation is claimed was a direct result of Iraq’s invasion and occupation of Kuwait will
depend on the evidence presented in relation to each particular loss or damage”.6

37. Iraq contends that some of the damage for which compensation is sought by the Claimants
cannot be attributed solely to “Iraq’s invasion and occupation of Kuwait”. It alleges that some of the
damage resulted from other factors that existed before and after the invasion and occupation of
Kuwait. According to Iraq, the environment in the claimant countries was not in “pristine condition”
prior to the invasion and occupation. In particular, Iraq refers to exploration for oil, the operation of
refineries and petrochemical industries and the large number of oil tankers operating in the Persian
Gulf as sources of environmental damage both before and after the invasion and occupation. With
respect to Kuwait’s claim for damage to its terrestrial resources from military activities, Iraq asserts
that any damage still remaining is the result of mismanagement and destructive land use, especially the
failure to control livestock grazing and the use of off-road vehicles in sensitive areas of the desert.
Iraq maintains, therefore, that “it is impossible to limit the causes of environmental pollution in a
particular region to one cause and hold one state liable for that and oblige it to compensate the
damages, especially when many factors and states contributed to the pollution”.

3. Parallel or concurrent causes of environmental damage

36. In considering the reasonableness of remediation measures, it is appropriate to have regard to
the extent of the damage involved. However, in the view of the Panel, this is not the only factor to be
considered. Other factors, such as the location and nature of the damage and its actual or potential
effects on the environment may also be relevant. Thus, for example, where damage that might
otherwise be characterized as “insignificant” is caused to an area of special ecological sensitivity, or
where the damage, in conjunction with other factors, poses a risk of further or more serious
environmental harm, it may not be unreasonable to take remediation measures in order to prevent or
minimize potential additional damage.
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43. In the view of the Panel, whether an act or omission of a claimant constitutes failure to mitigate
damage depends on the circumstances of each claim and the evidence available. The test is whether

42. The Panel stresses that each claimant has a duty to mitigate environmental damage to the extent
possible and reasonable in the circumstances. Indeed, in the view of the Panel, that duty is a necessary
consequence of the common concern for the protection and conservation of the environment, and
entails obligations towards the international community and future generations. The duty to mitigate
damage encompasses both a positive obligation to take appropriate measures to respond to a situation
that poses a clear threat of environmental damage as well as the duty to ensure that any measures taken
do not aggravate the damage already caused or increase the risk of future damage. Thus, if a claimant
fails to take reasonable action to respond to a situation that poses a clear threat of environmental
damage, the failure to act may constitute a breach of the duty to mitigate and could provide
justification for denying compensation in whole or in part. By the same token, where a claimant takes
measures that are unreasonable, inappropriate or negligent in the circumstances and thereby
aggravates the damage or increases the risk of damage, the claimant may be required to bear some
responsibility for the portion of the loss or damage that is attributable to its own acts or omissions.

41. According to Iraq, failure by a claimant to take reasonable and timely measures to mitigate
damage from the invasion and occupation of Kuwait amounts to contributory negligence and justifies
rejection of the claim for compensation or a corresponding reduction in the compensation to be
awarded to the claimant. Iraq also contends that action by a claimant that causes additional damage or
aggravates damage from the invasion and occupation constitutes an intervening factor that breaks the
chain of causation so that the damage involved can no longer be attributed to “Iraq’s invasion and
occupation of Kuwait”.

40. Iraq also argues that some of the damage for which the Claimants seek compensation has been
caused or contributed to by the Claimants themselves, either because they failed to take steps to
mitigate damage resulting from the invasion and occupation of Kuwait or because the damage had
been aggravated by the acts or omissions of the Claimants after the invasion and occupation. For
example, Iraq cla ims that Saudi Arabia’s failure to remove oil from its coastal areas over 12 years after
the end of the invasion and occupation constitutes a breach of Saudi Arabia’s obligation under
international law to mitigate the damage. Iraq claims that Saudi Arabia ’s failure to act has allowed a
sediment layer to form over the oil contamination, thus doubling the quantity of material to be
remediated. Iraq also alleges that any damage to Kuwait’s groundwater resources must be attributed
to the negligence of Kuwait. It claims, first, that Kuwait was negligent in constructing oil recovery
pits in areas above its aquifers and, secondly, that Kuwait should have taken action to remove oil
recovery pits and oil lakes from above the aquifers as soon as it became aware that they had the
potential to contaminate groundwater.

4. Duty of the claimant to prevent and mitigate environmental damage

which compensation is claimed, due account is taken of the contribution from such other factors in
order to determine the level of compensation that is appropriate for the portion of the damage which is
directly attributable to Iraq’s invasion and occupation of Kuwait.7
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47. With respect to the claims in the third “F4” instalment, the Panel considers that the appropriate
objective of remediation is to restore the damaged environment or resource to the condition in which it
would have been if Iraq’s invasion and occupation of Kuwait had not occurred. In applying this

46. Iraq further argues that, in any case, remediation is justified only where environmental
assessment, risk assessment and analysis of alternatives show that the risks posed by the
environmental damage exceed the potential risks posed by the proposed remediation measures. In
particular, due consideration should be given to the possibility of natural recovery. Furthermore, Iraq
maintains that remediation measures that involve “grossly disproportionate costs” are unreasonable
and should be rejected in favour of less expensive measures.

45. While accepting this objective in principle, Iraq argues that, in determining the appropriate
objectives of remediation, due account should be taken of the fact that the environment in the claimant
countries was not in “pristine condition” prior to the invasion and occupation of Kuwait. According to
Iraq, it should not be held responsible for expenses to remediate damage that predated the invasion and
occupation of Kuwait. Consequently, Iraq maintains that any compensation awarded for remediation
should be limited to the damage that resulted directly from the invasion and occupation. According to
Iraq, compensation should not be awarded for measures to restore the environment to a “pristine
condition”, because that would result in “unjust enrichment” for the Claimants.

44. The Claimants state that the objective of the remediation measures taken or proposed by them is
to restore the environment to the condition in which it would have been if Iraq’s invasion and
occupation of Kuwait had not occurred.

5. Remediation objectives

the claimant acted reasonably, having regard to all the circumstances with which it was confronted.
Where a claimant fails to respond to a crisis that presents a clear threat of environmental damage, such
inaction should rightly be considered as a breach of the claimant’s duty to mitigate damage. On the
other hand, a claimant confronted with a situation that poses multiple threats of serious environmental
damage may not be able to deal with all the threats at the same time or in the same way. In such a
situation, a decision by the claimant to take or not to take measures, based on its judgment of the
urgency of the various threats, would not necessarily constitute a violation of the duty to mitigate
damage. As previously noted by the Panel, the reasonableness or appropriateness of the measures
taken or not taken by a claimant in such a situation must be evaluated by reference to the
circumstances in which the decision was taken. For example, in its second “F4” report, the Panel
found that the decision taken by the contractors engaged by Kuwait for mine clearance to detonate
some unexploded ordnance where it was found, instead of recovering and storing the ordnance in an
appropriate facility, was reasonable in the circumstances, given the dangerous conditions present at the
time.8 The Panel also found that the decision of Kuwait “to select contractors from a limited number
of specially designated countries was … not unreasonable, particularly in view of the special
circumstance in which the decision was taken”.9 The same considerations apply to the decisions of
claimants regarding measures to prevent or mitigate environmental damage resulting from Iraq’s
invasion and occupation of Kuwait.
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51. Article 36 of the Rules provides that a panel of Commissioners may “(a) in unusually large or
complex cases, request further written submissions and invite individuals, corporations or other
entities, Governments or international organizations to present their views in oral proceedings” and
“(b) request additional information from any other source, including expert advice, as necessary”.
Article 38(b) of the Rules provides that a panel of Commissioners “may adopt special procedures

IV. REVIEW OF THE THIRD “F4” INSTALMENT CLAIMS

50. The Panel recognizes the need for claimants to consider the potential adverse impacts of
remediation measures that they undertake to respond to environmental damage in their respective
territories. In particular, the Panel emphasizes that claimants have the obligation under international
law to ensure that the remediation measures that they take do not cause damage to the environment in
other States or in areas beyond the limits of national jurisdiction. In the view of the Panel, it is the
responsibility and right of each claimant to decide on the measures and procedures that are necessary
and appropriate to ensure compliance with its international obligations.

49. Iraq asserts that, in considering remediation measures proposed by the Claimants, account
should be taken of the potential impacts of such measures in third States. According to Iraq,
remediation measures with potential transboundary impacts are subject to the requirements of
international law relating to notification to the States concerned, and the Claimants have the obligation
to consult with such third States, with a view to preventing or minimizing any adverse transboundary
impacts.

6. Duty to consider transboundary impacts of remediation measures

48. The Panel considers that, in assessing what measures are “reasonably necessary to clean or
restore” damaged environment, primary emphasis must be placed on restoring the environment to preinvasio n conditions, in terms of its overall ecological functioning rather than on the removal of
specific contaminants or restoration of the environment to a particular physical condition. For, even if
sufficient baseline information were available to determine the exact historical state of the
environment prior to Iraq’s invasion and occupation of Kuwait, it might not be feasible or reasonable
to fully recreate pre-existing physical conditions.

objective to a particular claim, regard must be had to a number of considerations. These include,
inter alia, the location of the damaged environment or resource and its actual or potential uses; the
nature and extent of the damage; the possibility of future harm; the feasibility of the proposed
remediation measures; and the need to avoid collateral damage during and after the imple mentation of
the proposed measures. In the view of the Panel, such an approach is appropriate even where there is
evidence that the environment was not in pristine condition prior to Iraq’s invasion and occupation of
Kuwait. The contribution of any pre-existing or subsequent causes of damage (where such causes can
be identified) should be considered, not in determining the restoration objective to be achieved by
remediation, but in determining the proportion of the costs of remediation that can reasonably be
attributed to Iraq’s invasion and occupation of Kuwait.
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57. In considering future measures proposed by a claimant to clean and restore the damaged
environment, the Panel has evaluated the reasonableness of the measures by reference to, inter alia , the
potential of the measures to achieve the remediation objectives set out in paragraphs 47 and 48;
potential adverse environmental impacts of the proposed measures; and the cost of the measures as
compared with other remediation alternatives. In some cases, the Panel has found that certain
modifications to the measures proposed are necessary or desirable to take account of these
considerations. Details of such modifications are set out in the relevant technical annexes to this

56. In order to avoid multiple recovery of compensation, the Panel instructed the secretariat to carry
out cross-claim and cross-category checks of the claims. On the basis of these checks, the Panel is
satisfied that there is no risk of duplication of awards of compensation.

55. In reaching its findings and formulating its recommendations on the claims, the Panel has taken
due account of all the information and evidence made available to it, including the evidence and
information provided by the Claimants in the claim documents and in response to requests for
additional information; the information and views submitted by Governments in response to article 16
reports; the written responses submitted by Iraq; the views presented by Iraq and the Claimants during
the oral proceedings; and the reports of the Panel’s expert consultants.

54. Where necessary, the Panel requested additional information from the Claimants to clarify their
claims.

(c) Identify possible remediation alternatives.

(b) Evaluate the technical feasibility, reasonableness and cost-effectiveness of the remediation
measures proposed by the Claimants; and

(a) Assess the nature and extent of environmental damage resulting from Iraq’s invasion and
occupation of Kuwait;

53. At the direction of the Panel, the Panel’s expert consultants undertook on-site inspections in
Kuwait and in Saudi Arabia. The purpose of the inspections was to enable the expert consultants to
obtain information that would assist the Panel to:

52. In view of the complexity of the issues raised by the claims and the need to consider scientific,
engineering and cost issues in evaluating the claims, the Panel sought the assistance of a multidisciplinary team of independent experts retained by the Commission (“expert consultants”). Expert
consultants were retained, inter alia , in the fields of desert ecology, desert botany, terrestrial and
marine remediation techniques, marine biology, coastal ecology, coastal geomorphology, geology,
hydrogeology, water quality, indoor air quality, health risk assessment, chemistry, water treatment
engineering, coastal engineering, civil engineering and ordnance disposal.

appropriate to the character, amount and subject-matter of the particular types of claims under
consideration”.
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A. Overview

V. CLAIMS OF THE STATE OF KUWAIT

A glossary of scientific and technical terms is appended to this report.

64. Kuwait states that during efforts to extinguish burning oil wells, pits were dug to hold
firefighting water from the Persian Gulf. After the fires were extinguished, oil that had spilled from

63. Kuwait seeks compensation in the amount of USD 185,167,546 for the expense of future
measures to remediate two freshwater aquifers that it alleges have been contaminated as a result of
Iraq’s invasion and occupation of Kuwait. This amount represents an increase in the original amount
claimed, reflecting an amendment requested by Kuwait on the basis of new information obtained from
its monitoring and assessment projects.10

B. Claim No. 5000256 – Damage to groundwater resources

62. According to Kuwait, the desert soil and vegetation were severely disrupted by the construction
of military fortifications, including ditches, berms, bunkers, trenches, and pits; the laying and
clearance of mines; and the extensive movement of military vehicles and personnel. These activities
are alleged to have resulted in, inter alia, accelerated soil erosion, increased sand movement and
increased incidence of dust and sand storms. Kuwait asserts that the construction of military
fortifications and movement of military vehicles and personnel also caused significant damage to
natural vegetation and wildlife.

61. Kuwait alleges that the detonation of oil wells by Iraqi forces during the final days of their
occupation of Kuwait resulted in the release of over 1 billion barrels of crude oil into the environment,
much of which was ignited and burned for many months. According to Kuwait, fallout from the
burning oil, in the form of soot and oil droplets, contaminated the soil as well as buildings and other
structures in Kuwait. In addition, sea water used to fight the oil well fires, together with oil and
dissolved hydrocarbons, seeped into the soil and infiltrated the aquifers in Umm-Al Aish and
Raudhatain in the north-east of the country.

60. In the third “F4” instalment, Kuwait submitted three claims for expenses for measures to
remediate environmental damage that it alleges resulted from Iraq’s invasion and occupation of
Kuwait. Claim No. 5000256 is for future measures to remediate damage to groundwater resources.
Claim No. 5000450 is for future measures to remediate damage to terrestrial resources. Claim
No. 5000452 is for expenses incurred for the cleaning and restoration of the exterior of the Central
Bank of Kuwait’s building.

59.

58. The Panel’s analysis of the third “F4” instalment claims is set forth in chapters V and VI of this
report.

report. The amounts recommended for the claims are based on the proposed measures as modified.
This is consistent with the approach adopted by the Panel in its previous reports.
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71. In spite of these shortcomings, the Panel finds, on the totality of the evidence presented to it,
that there is TPH and TDS contamination in the freshwater lenses of the northern Umm Al-Aish and
southern Raudhatain aquifers, and that this contamination resulted from the infiltration of large
quantities of sea water used to fight the oil well fires and contaminants from the oil recovery pits and
the oil lakes. Analysis of TDS in the aquifers suggests that the contamination resulted from

70. In the view of the Panel, some of the data presented by Kuwait to support this claim are difficult
to interpret. In particular, the methods used to identify and measure the levels of TPH and TDS raise
issues regarding quality assurance, data comparability and data interpretation. Furthermore, the
absence of pre-invasion data on TPH levels makes it difficult to assess the full significance of postinvasion data.

69. In any case, Iraq contends that TPH and TDS contamination in the aquifers is not the result of
Iraq’s invasion and occupation of Kuwait. According to Iraq, any groundwater contamination in
Kuwait is the result of mismanagement and improper land use. In particular, Iraq asserts that the
increased salinity of the water in the aquifers has been caused by over-pumping of water from the
aquifers prior to 1990. Iraq also contends that Kuwait was negligent in locating oil recovery pits
above the aquifers.

68. Iraq argues that Kuwait has not provided evidence to support the claim of damage to the
freshwater lens of the Raudhatain aquifer. Iraq also contends that the presence of TPH in the aquifers
is not sufficient proof of environmental damage or health risks because, according to it, there are no
established TPH standards for drinking water.

67. Kuwait has submitted results of monitoring and assessment studies which show contamination
by total petroleum hydrocarbons (“TPH”) and total dissolved solids (“TDS”) in the northern part of
the Umm Al-Aish aquifer and the southern part of the Raudhatain aquifer.

66. According to Kuwait, Raudhatain and Umm Al-Aish are the only two aquifers in the country
that contain freshwater. In both aquifers, freshwater lenses sit on top of brackish water. Kuwait states
that water from the freshwater lenses of the two aquifers was potable pr ior to Iraq’s invasion and
occupation of Kuwait, but some of it is no longer suitable for drinking due to contamination.

65. Kuwait alleges that the Umm Al-Aish aquifer, near the Sabriyah oil field, and the Raudhatain
aquifer, located near the Raudhatain oil field, have been contaminated by oil from damaged oil wells
and by sea water used to fight the oil fires. According to Kuwait, large quantities of hydrocarbons and
sea water from the surface reached the aquifers through infiltration. Kuwait adds that, since 1991, the
oil recovery pits, contaminated wadis and oil lakes have continued to act as conduits of pollution of
these aquifers.

damaged wells was diverted into some of these pits and stored until the oil was recovered by Kuwait
Oil Company. Additional pits dedicated to the recovery of spilled oil were constructed. Kuwait refers
to all the pits for the recovery of spilled oil as “oil recovery pits”.
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78. In the view of the Panel, restoration of water quality in the aquifers is an appropriate objective,
and the remediation measures proposed by Kuwait are reasonable, subject to some modifications
based on alternative approaches. The Panel considers that extraction of contaminated groundwater
and its replacement with injected potable water is a reasonable remediation measure. However,

77. Iraq also maintains that more complete monitoring and assessment results are needed before any
remediation programmes are undertaken. It states that, in any case, other and more appropriate
remediation alternatives should be considered.

76. Iraq questions the appropriateness of the model used by Kuwait to determine the location and
extent of the contaminated plumes because the model has not been calibrated with site-specific
parameters and data. It states that the values used in the model to calculate the rate of natural recharge
of freshwater in the aquifers are too low.

75. Kuwait proposes to remediate the two aquifers by pumping contaminated groundwater from the
aquifers, treating it in a dedicated facility and re-injecting the treated water into the aquifers.
Treatment would include carbon adsorption to remove high molecular weight hydrocarbons; treatment
to remove natural organic matter; and a membrane process, utilizing ultrafiltration followed by reverse
osmosis, to reduce salinity levels to drinking water standards. Kuwait also proposes to flush residual
contamination from the soil and vadose zone above the aquifers.

74. Accordingly, the Panel finds that contamination of the Raudhatain and Umm Al-Aish aquifers
by oil from damaged oil wells and by sea water used to fight the oil well fires constitutes
environmental damage directly resulting from Iraq’s invasion and occupation of Kuwait, and a
programme to remediate the damage would constitute reasonable measures to clean and restore the
environment.

73. With regard to Iraq’s assertion that Kuwait had failed to take timely and appropriate steps to
remove the oil lakes and oil recovery pits, the Panel notes that removal was initially prevented by mine
clearance and further delayed by oil field reconstruction operations. Until recently, there was also a
lack of monitoring data identifying the location, nature and extent of surface and groundwater
contamination. Although earlier removal of oil lakes and pits might have reduced the degree and
volume of contaminated groundwater, the failure to do so was not unreasonable in light of the factors
noted above.

72. In the view of the Panel, the TPH and TDS contamination makes this water unsuitable for
human consumption and it is, therefore, reasonable for Kuwait to take measures to improve the quality
of the water. Moreover, considering the urgent need for quick action to extinguish the oil well fires
and to control the release of oil from the damaged oil wells, Kuwait was neither unreasonable nor
negligent in constructing the oil recovery pits close to where the firefighting and oil recovery activities
were being undertaken.

infiltration of sea water used to fight the oil well fires rather than from over-pumping of water from
the aquifers.
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85. Claim No. 5000450 comprises five claim units for future measures to be undertaken by Kuwait
to remediate environmental damage alleged to have resulted from Iraq’s invasion and occupation of
Kuwait. Kuwait requested the Panel to consider these claim units as separate claims. However, the

84. Kuwait seeks compensation in the amount of USD 5,050,105,158 for expenses of future
measures to remediate damage to its terrestrial environment resulting from Iraq’s invasion and
occupation of Kuwait. This amount represents a decrease in the original amount claimed, reflecting
amendments made by Kuwait on the basis of new information obtained from its monitoring and
assessment projects.11

1. Introduction

C. Claim No. 5000450 – Damage to terrestrial resources

83. The Panel has not considered the issue of compensation for loss of use of groundwater
resources. This issue will be considered in the fifth instalment of “F4” claims as part of claim No.
5000460.

82. For the reasons indicated in paragraph 196, no date of loss for the purposes of interest is
indicated for the recommended award.

81. Accordingly, the Panel recommends compensation in the amount of USD 41,531,463 for this
claim.

(d) The extra cost of continuous monitoring of the remediation measures.

(c) The elimination of the flushing of the vadose zone; and

(b) The elimination of a dedicated treatment facility;

(a) The reduced volume of water that needs to be extracted from the aquifers;

80. The expenses of the remediation measures have been adjusted to take account of the
modifications in annex I including:

79. The Panel finds that, with the modifications outlined in annex I, the remediation measures
proposed by Kuwait constitute measures that are reasonably necessary to clean and restore the
environment, within the meaning of paragraph 35(b) of Governing Council decision 7.

treatment of the contaminated groundwater in a dedicated facility might not be necessary. As an
alternative, contaminated groundwater could be pumped into holding ponds and allowed to evaporate.
Potable water would be obtained from other sources to recharge the freshwater lenses. Following the
development of more specific information on the identity of the contaminants in the groundwater,
Kuwait may decide to treat the extracted groundwater for reuse. Furthermore, the available evidence
indicates that flushing of the vadose zone is not necessary because there is little risk to the aquifers
from any residual contaminants in that zone. Details of these modifications are set out in annex I.
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95. Iraq contends that the location of the military fortifications is unclear and that the estimate of the
average size of fortifications lacks “tangible evidence”. Iraq also claims that uncontrolled livestock
grazing is the “principal issue that affects sand movement, vegetation cover and the ability of the

94. Kuwait alleges that the fortifications have caused damage to its desert environment. It states
that the construction and subsequent backfilling of these fortifications , representing a total area of
approximately 6.25 square kilometres scattered over a large area of its desert, exposed soil and other
materials to wind erosio n which adversely affected the desert ecosystem, including its biodiversity,
soil-water relationships and the long-term productivity of the soil. Kuwait also submitted information
to support its contention that the construction and backfilling of military fortifications have
contributed to increased sand mobilization in the affected areas.

93. According to Kuwait, over 240,000 military fortifications, comprising antitank ditches, berms,
bunker trenches and pits, were constructed in Kuwait by the military forces of Iraq during their
invasion and occupation of Kuwait. Kuwait submitted data, collected during operations to clear mines
and other remnants of war, to support these numbers.

92. Kuwait seeks compensation in the amount of USD 14,170,924 for future measures to remediate
areas damaged by the construction and backfilling of military fortifications.

2. Remediation of areas damaged by military fortifications

91. As stated in paragraph 3, two other units of claim No. 5000450 (relating to measures to
remediate raised roads contaminated by the oil well fires and measures to remediate areas
contaminated as a result of the disposal of mines and other remnants of war) have been deferred to the
fourth “F4” instalment.

90. The fifth claim unit is for expenses incurred in cleaning and restoring the facades and air
distribution systems of Kuwait government buildings damaged by pollutants from the oil well fires.

89. The fourth claim unit relates to future measures to revegetate desert areas damaged by military
fortifications; the laying and clearance of mines; oil releases; tarcrete; movements of military vehicles
and personnel; and berms and sand walls.

88. The third claim unit relates to future measures to remediate areas damaged by airborne
pollutants from the oil well fires that accumulated in desert areas in the form of tarcrete.

102. The Panel considers that gravel stabilization is an established remediation technique; and it is
appropriate for those soil types in Kuwait where there is clear evidence of the presence of a physical
soil crust and low concentrations of loose sand upwind of the areas to be remediated. Gravel

101. Iraq argues that the proposed gravel stabilization “is not technically documented” and “will
have significant adverse environmental effects”. Iraq suggests that Kuwait should instead address
damage to the desert through “a national plan to organize and efficiently manage grazing”.

100. Kuwait proposes to stabilize the areas damaged by the construction and backfilling of military
fortifications by applying a 2.5-centimetre layer of gravel to control erosion and encourage the reestablishment of indigenous species.

99. The Panel, therefore, finds that damage to Kuwait’s desert areas from the construction and
backfilling of military fortification sites constitutes environmental damage directly resulting from
Iraq’s invasion and occupation of Kuwait, and a programme to remediate the damage would constitute
reasonable measures to clean and restore the environment.

98. Based on the evidence available, the Panel considers that Kuwait’s estimate of the total area
affected by military fortifications is reasonable. Moreover, although the small area affected by
military fortifications is unlikely to be a major contributor to sand mobilization, the Panel is satisfied
that the construction and backfilling of military fortifications have caused environmental damage
through destabilization or compaction of different soil types.

97. As noted by the Panel in its second “F4” report, there is evidence that Iraqi forces fortified the
country against military action by the Allied Coalition Forces. There is also evidence that the
construction and backfilling of military fortifications adversely affected plant growth and soil
functioning, and increased wind erosion and sand mobilization. The evidence also shows that there
has been very little natural recovery at military fortification sites that have been protected from
livestock grazing. The Panel, therefore, concludes that construction and backfilling of military
fortifications was the major cause of environmental damage at these sites. However, the Panel
observes that uncontrolled livestock grazing, both before and after Iraq’s invasion and occupation of
Kuwait, also caused damage in unfenced areas where military fortifications were located.
Accordingly, the Panel finds that the ecological impacts are not attributable solely to Iraq’s invasion
and occupation of Kuwait.

96. Iraq also argues that Kuwait “does not provide clear evidence that persistent environmental
damage linked to the Conflict and post-Conflict activities is still present”. Iraq states that, given the
general climatic conditions and dust and sand storm activities in the region, military fortifications in
such small areas could have only a negligible impact on sand movements in Kuwait. Iraq also asserts
that natural revegetation has occurred in desert areas in Iraq which were similarly damaged.

86. The first claim unit relates to future measures to remediate areas in Kuwait damaged by the
construction and backfilling of military fortifications built by Iraqi forces.

87. The second claim unit relates to future measures to remediate areas in and around wellhead pits
constructed by Kuwait to fight the oil well fires.

desert to repair itself”. Indeed, Iraq asserts that areas that have been fenced since 1991 “show
remarkable levels of vegetation”.
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Panel decided to treat claim No. 5000450 as a single claim but to review the cla im units separately.
Accordingly, the Panel’s recommendations on the claim units are presented separately in this report.
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110. In the view of the Panel, data from Kuwait’s remote sensing and field verification have provided
sufficient evidence to demonstrate the number of wellhead pits and the areas that have been affected
by contamination from these pits. The Panel finds that, given the location of the pits and the material
used to backfill them, there is a real risk of contamination to the areas in and around the pits from
petroleum hydrocarbons in the pits and the backfill material. The pits and backfill material also pose a
risk of contamination to groundwater where the pits are located above the aquifers. Consequently, it is
reasonable for Kuwait to take measures to remediate the areas in and around the wellhead pits.

109. Iraq argues that Kuwait has not provided sufficient evidence to demonstrate the number,
location and size of the wellhead pits. Iraq contends that Kuwait has provided only indirect evidence
of oil contamination in the wellhead pits and that no evidence has been provided of damage to the soil
surrounding the wellhead pits.

108. According to data from satellite imagery and field research submitted by Kuwait, a total of 163
wellhead pits are located in oil-contaminated areas. Ninety-eight pits are in the Burgan oil field and
65 pits are in the Raudhatain and Sabriyah oil fields.

107. Kuwait alleges that releases from the damaged oil wells contaminated the areas in and around
the wellhead pits. Kuwait also states that the material used to backfill the wellhead pits was
contaminated with petroleum hydrocarbons from these releases.

106. Kuwait seeks compensation in the amount of USD 34,276,192 for expenses of future measures
to remediate areas in and around wellhead pits constructed for the storage of sea water used for
fighting the oil well fires. Some of the wellhead pits were subsequently backfilled with material from
adjacent areas.

3. Remediation of areas in and around wellhead pits

105. Accordingly, the Panel recommends compensation in the amount of USD 9,019,717 for this
claim unit.

104. The expenses of the proposed remediation measures have been adjusted to take account of the
Panel’s finding, in paragraph 97, that uncontrolled livestock grazing contributed to the damage. An
adjustment has also been made to take account of the decreased area and reduced cost of the
remediation measures, as indicated in annex II.

103. The Panel finds that, with the modifications outlined in annex II, the remediation measures
proposed by Kuwait constitute measures that are reasonably necessary to clean and restore the
environment, within the meaning of paragraph 35(b) of Governing Council decision 7. The Panel
emphasizes that in order to ensure the success of the remediation measures, it will be necessary for
Kuwait to adopt appropriate measures to protect vulnerable areas, such as fencing to control grazing
and the use of off-road vehicles.

application can be accomplished with little negative environmental impact by using lightweight, lowimpact equipment.
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119. Accordingly, the Panel recommends compensation in the amount of USD 8,252,657 for this
claim unit.

(c) Landfilling of excavated material.

(b) Elimination of high temperature thermal desorption treatment of excavated material; and

(a) Reduction in the volume of soil to be excavated;

118. The expenses of the proposed remediation programme have been adjusted to take account of the
modifications in annex III, including:

117. The Panel finds that, with the modifications outlined in annex III, the remediation measures
proposed by Kuwait constitute measures that are reasonably necessary to clean and restore the
environment, within the meaning of paragraph 35(b) of Governing Council decision 7.

116. The Panel has indicated modifications to the remediation programme that dispense with high
temperature thermal desorption treatment of contaminated soil. Moreover, as stated in paragraph 149,
the Panel considers that revegetation is not warranted in these areas. The areas involved are relatively
small and can be expected to revegetate naturally, if protected from grazing and off-road vehicles.
Details of the modifications are set out in annex III.

115. As stated in paragraph 102, the Panel considers that the use of gravel stabilization is an
appropriate remediation technique.

114. In the view of the Panel, treatment of excavated soil by high temperature thermal desorption is
not warranted in the circumstances of this claim. Other remediation alternatives, such as landfilling,
have proven to be equally effective, and they involve significantly less expense.

113. Iraq contends that using high temperature thermal desorption to treat excavated soil could have
serious adverse environmental impacts. Iraq also questions the use of gravel to stabilize the
remediated areas.

112. Kuwait proposes to excavate contaminated soil and treat it, using high temperature thermal
desorption to remove the petroleum contamination. The treated soil would be used to backfill the
wellhead pits, and the top of the pits would be stabilized with gravel. Kuwait also proposes to
revegetate the remediated areas. The claim unit relating to the revegetation programme of these areas
is reviewed in paragraphs 149 to 150 of this report.

111. The Panel, therefore, finds that damage to areas in and around wellhead pits from oil
contamination constitutes environmental damage directly resulting from Iraq’s invasion and
occupation of Kuwait, and a programme to remediate the damage would constitute reasonable
measures to clean and restore the environment.
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127. Iraq claims that the proposed remediation will cause “additional damage”. It states that
“tarcrete is stable and does not present a risk whereas the excavation of tarcrete for treatment will be
destructive to vegetation and soils”. Instead, it suggests that consideration should be given to
alternative remediation approaches that would accelerate the recovery process.

126. Kuwait proposes to remove tarcrete by hand and treat it by high temperature thermal desorption.
It proposes to dispose of the treated material in existing quarries and pits near the oil fields. The areas
from which tarcrete is removed would be stabilized with gravel and revegetated. The revegetation
component of the remediation programme is discussed in paragraphs 151 to 152.

125. The Panel, therefore, finds that damage to Kuwait’s desert areas from tarcrete constitutes
environmental damage directly resulting from Iraq’s invasion and occupation of Kuwait, and a
programme to remediate the damage would constitute reasonable measures to clean and restore the
environment.

124. The Panel finds that monitoring and assessment information submitted by Kuwait has provided
a reasonably accurate approximation of the areas damaged by tarcrete. There is clear evidence that
tarcrete can impair ecological recovery. While there has been natural recovery in some areas, large
areas of tarcrete remain and this has impaired ecological functions such as water infiltration, nutrient
cycling and the growth of vegetation.

123. Iraq argues that the area alleged to be affected by tarcrete is “ill-defined and unclear”. Iraq also
argues that there is no evidence that tarcrete poses a risk of long-term environmental damage. Indeed,
Iraq claims that tarcrete could have a positive effect in promoting soil stabilization, and it alleges that
tarcrete has in fact contributed to an increase in the vegetative cover in some parts of Kuwait. Iraq
further asserts that, in any case, Kuwait has not undertaken an appropriate risk assessment to
demonstrate that there is need for remediation.

122. Kuwait provided evidence to show that the presence of tarcrete has resulted in chemical
contamination of the affected desert areas. Kuwait also provided data from soil sampling to define the
chemical composition of tarcrete and tarcrete -affected soils.

121. According to Kuwait, contamination from the oil well fires was deposited over approximately
271 square kilometres of its desert areas, where it formed tarcrete. Kuwait alleges that the tarcrete
degraded the desert ecosystem and resulted in plant death and loss of vegetative cover. Kuwait also
states that tarcrete interferes with the growth and reproduction of some species, and alters the
composition of desert vegetation.

120. Kuwait seeks compensation in the amount of USD 928,820,719 for expenses of future measures
to remediate areas damaged by tarcrete.

4. Remediation of areas damaged by tarcrete
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135. Kuwait alleges that the construction and backfilling of military fortifications, mine laying and
mine clearance, movement of vehicles and personnel and construction of berms and sand walls
(collectively referred to as “military activities”), caused soil compaction which “disrupts the soil’s
natural permeability and infiltration properties, resulting in reduced water storage capacity”. Kuwait

(a) Areas affected by military activities

134. This compensation is sought for a comprehensive and integrated programme to revegetate the
areas alleged to have been affected by military activities; the areas in and around the wellhead pits;
and the areas alleged to have been damaged by tarcrete. Kuwait states that such a programme is
necessary because vegetative cover provides an essential mechanism for desert surface stabilization. It
also helps to regulate the distribution of rainfall and provides sustenance for wildlife.

133. Kuwait seeks a total compensation in the amount of USD 4,039,217,642 for expenses of future
measures to revegetate areas of its desert that it alleges have been damage d as a result of Iraq’s
invasion and occupation of Kuwait.

5. Revegetation of damaged terrestrial ecosystems

132. Accordingly, the Panel recommends compensation in the amount of USD 166,513,110 for this
claim unit.

(c) Addition of organic soil amendments to all affected areas.

(b) Elimination of high temperature thermal desorption treatment; and

(a) On-site manual fragmentation of tarcrete for part of the affected areas;

131. The expenses of the proposed remediation programme have been adjusted to take account of the
modifications in annex IV, including:

130. The Panel finds that, with the modifications outlined in annex IV, the remediation measures
proposed by Kuwait constitute measures that are reasonably necessary to clean and restore the
environment, within the meaning of paragraph 35(b) of Governing Council decision 7.

129. The Panel has outlined a modified remediation programme that involves fragmentation of the
tarcrete, instead of removal and treatment by high temperature thermal desorption. Furthermore, as
indicated in paragraph 151, the Panel does not consider that any revegetation measures are warranted
in the areas damaged by tarcrete. After fragmentation of the tarcrete, natural recovery can be
accelerated by the application of organic amendments to provide additional nutrients. Details of the
modified remediation programme are set out in annex IV.

128. In the view of the Panel, the physical removal of tarcrete could damage the affected soil, impair
natural recovery and reduce the chances of successful revegetation. Furthermore, treatment of
excavated soil by high temperature thermal desorption is not warranted in the circumstances.
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144. The Panel considers that Kuwait’s proposal for establishing shelter belts and revegetation
islands is a reasonable approach for restoration of the affected areas. However, this programme
should rely more on natural revegetation processes and avoid the introduction of non-native species

143. The Panel finds that revegetation of the areas damaged by military activities is appropriate. In
the view of the Panel, fencing alone would not ensure timely restoration of areas experiencing serious
sand mobilization.

142. Iraq states that the revegetation methods proposed for areas affected by military activities “are
over-elaborate [and] may well have negative effects on the biodiversity of Kuwait”. Iraq argues that
no active revegetation is necessary and that fencing and security maintenance would be sufficient.

141. In order to stabilize and control sand movement and encroachment, Kuwait also proposes to
construct 70 shelter belts, covering an area of 385 square kilometres. Each shelter belt would be 5
kilometres long. The shelter belts would be located upwind of the revegetation islands to control sand
movement in the disturbed areas where increased sand movement has been observed.

140. The revegetation programme proposed by Kuwait involves the establishment of 70 revegetation
islands, covering 420 square kilometres. Each revegetation island would cover an area of 6 square
kilometres. Half of each island would be designated for active revegetation by the “planting of shrubs,
grasses, and forbs tailored to the specific revegetation island location and ecosystem type”. The
remaining half of each revegetation island would be left to revegetate naturally. To minimize damage
by livestock grazing, Kuwait proposes to fence each of the revegetation islands.

139. Kuwait proposes to revegetate areas affected by military activities. Kuwait states that
vegetation in these areas has not recovered from the effects of Iraq’s invasion and occupation of
Kuwait and a revegetation programme is necessary to restore biological productivity and to “address
the large-scale mobilization of sand”.

138. The Panel, therefore, finds that damage to Kuwait’s desert areas from these military activities
constitutes environmental damage directly resulting from Iraq’s invasion and occupation of Kuwait,
and a programme to remediate the damage would constitute reasonable measures to clean and restore
the environment.

137. Although overgrazing is a well-documented problem in Kuwait, the Panel considers that the
military activities were the primary cause of the increase in sand mobilization during the years
immediately following the end of Iraq’s occupation of Kuwait.

136. Iraq argues that “the degree to which military activity dur ing the Conflict has contributed to an
increase in dust storms is not documented”. Iraq also contends that there are other sources of sand
mobilization, such as overgrazing, which Kuwait has failed to take into account.

further alleges that military activities increased wind erosion of the soil, which “inhibits the
regeneration of stabilizing vegetation”. Kuwait also states that these activities led to a “sudden and
dramatic increase in sand mobilization”.
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154. Kuwait alleges that the buildings require repairs “as a result of damages associated with oil fires
and smoke”. According to Kuwait, the facades of the buildings were contaminated by air pollution.
Kuwait also alleges that some of the contaminants entered the air conditioning systems and that this
could have long-term adverse health consequences for the occupants of the build ings.

153. Kuwait seeks compensation in the amount of USD 33,619,681 for expenses to clean and repair
2,066 government buildings alleged to have been damaged as a result of Iraq’s invasion and
occupation of Kuwait.

6. Cleaning of government buildings

152. Consequently, the Panel recommends no compensation for this segment of the claim.

151. Kuwait proposes a revegetation programme for the areas affected by tarcrete. In its review of
the remediation programme for the areas affected by tarcrete, the Panel has recommended an award
that includes remediation measures that rely on natural vegetation (see paragraph 129). Accordingly,
the Panel finds no need for a revegetation programme for these areas.

(c) Areas damaged by tarcrete

150. Consequently, the Panel recommends no compensation for this segment of the claim.

149. Kuwait proposes a revegetation programme for the areas in and around wellhead pits. In its
review of the remediation programme for these areas, the Panel has recommended an award that
includes remediation measures that rely on natural revegetation (see paragraph 116). Accordingly, the
Panel does not consider that a revegetation programme is necessary for these areas.

(b) Areas damaged in and around wellhead pits

148. Accordingly, the Panel recommends compensation in the amount of USD 460,028,550 for this
unit of the claim.

147. The Panel has made a further adjustment to the costs of the revegetation programme to take
account of the contribution of other factors unrelated to Iraq’s invasion and occupation of Kuwait
including, in particular, uncontrolled livestock grazing and the use of off-road vehicles in sensitive
desert areas. In the view of the Panel, the need for revegetation is due, in part, to these other factors.

146. The expenses of the proposed revegetation programme for areas affected by military activities
have been adjusted to take account of the modifications indicated in annex V.

145. The Panel finds that, with the modifications outlined in annex V, the remediation measures
proposed by Kuwait constitute measures that are reasonably necessary to clean and restore the
environment, within the meaning of paragraph 35(b) of Governing Council decision 7.

which could have negative environmental impacts. A modified revegetation programme based on
these considerations is outlined in annex V.
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Cleaning of government
buildings

Revegetation of damaged
terrestrial ecosystems

5,050,105,158

33,619,681

4,039,217,642

928,820,719

34,276,192

Remediation of areas in and
around wellhead pits

Remediation of areas damaged
by tarcrete

14,170,924

Amount claimed
(USD)

Remediation of areas damaged
by military fortifications

Claim unit

643,814,034

nil

460,028,550

166,513,110

8,252,657

9,019,717

Amount
recommended
(USD)

Recommended award for claim No. 5000450

161. The Central Bank alleges that the building was damaged by airborne pollutants from the oil well
fires resulting from Iraq’s invasion and occupation of Kuwait. The oil well fires released oil, smoke
and other pollutants in an airborne plume that settled over Kuwait City between 15 February and 30

160. The Central Bank of Kuwait (the “Central Bank”) seeks compensation in the amount of
USD 52,471, for expenses incurred to clean and restore the exterior of its building in Kuwait City.
The amount claimed includes interest in the amount of USD 7,185.

D. Claim No. 5000452 – Damage to the Central Bank of Kuwait building

159. For the reasons indicated in paragraph 196, no date of loss for the purposes of interest is
indicated for this recommended award.

158. The Panel has not considered the issue of compensation for loss of use of terrestrial resources.
This issue will be considered in the fifth instalment of “F4” claims as part of claim No. 5000460.

Total

5000450

Claim
No.

Table 2.

157. The Panel’s recommendation for compensation for claim No. 5000450 is summarized in table 2.

7. Recommended award for claim No. 5000450

156. Accordingly, the Panel recommends no compensation for this claim unit.

155. The Panel finds that damage to government building facades and air conditioning systems by
releases from the oil well fires would constitute environmental damage directly resulting from Iraq’s
invasion and occupation of Kuwait. However, Kuwait has not presented evidence sufficient to
demonstrate the circumstances and amount of the claimed loss. Consequently, the Panel finds that
Kuwait has failed to meet the evidentiary requirements for compensation specified in article 35(3) of
the Rules.

250
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Kuwait building

5000450
5000452
Total
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5000256

5,235,325,175

185,167,546

Subject matter

Amount claimed
(USD)

685,381,727

36,230

643,814,034

41,531,463

Amount
recommended
(USD)

Summary of recommended awards for the claims of Kuwait
Claim
No.

Table 3.

168. In accordance with the approach set out in paragraph 196, the Panel finds that the date of loss
for this claim is 31 August 1993.

167. Accordingly, the Panel recommends compensation in the amount of USD 36,230 for this claim.

166. For the reasons state d in paragraph 195 the Panel makes no recommendation regarding the
interest claimed in the amount of USD 7,185.

165. However, the evidence presented does not enable the Panel to substantiate the full amount of the
expenses claimed because the Central Bank has not provided evidence that shows the exact nature and
scope of the work undertaken. Accordingly, the Panel has made an adjustment to account for the risk
of overstatement in the claimed amount.

164. The Panel finds that the remediation activities undertaken by the Central Bank constituted
reasonable measures to clean and restore environment that was damaged as a direct result of Iraq’s
invasion and occupation of Kuwait. Consequently, the expenses of those activities qualify for
compensation in accordance with paragraph 35(b) of Governing Council decision 7.

163. As noted in paragraph 23 of its second “F4” report, the Panel considers that expenses of
measures undertaken to prevent or abate harmful impacts of airborne contaminants on property could
qualify as environmental damage within the meaning of paragraph 16 of Security Council resolution
687 (1991) and paragraph 35 of Governing Council decision 7, provided that the expenses are a direct
result of Iraq’s invasion and occupation of Kuwait.

162. Iraq contends that the Central Bank has not provided evidence that environmental damage
occurred. Iraq further states that “it is unclear whether the repairs have been performed” and that “at
least part of the work could have been regular maintenance works not related to the Conflict”.

May 1991. The Central Bank submitted contracts and invoices for cleaning and restoration work
performed in 1993 on the exterior of the building and the wood carvings around the windows.
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174. Iraq states that “there is no dispute that the oil spill occurred or that it had immediately caused
environmental damage to wildlife and the beaches and habitats of the coast of Saudi Arabia”.
However, Iraq contends that the damage to Saudi Arabia’s shoreline cannot be attributed solely to the
events in 1991. It points out that the region “is constantly exposed both to accidental spills and routine
ongoing pollution”. It refers in particular to the large spill “associated with a well at Nowruz, Iran that
resulted in 1.9 million barrels of oil being dumped in the northern section of the Gulf” in 1983. Iraq
also contends that it is not liable for damage caused by oil releases that resulted from bombing of Iraqi

173. Saudi Arabia explains that the damage to its shoreline results from the toxicological effects of
chemical constituents of oil as well as the physical effects resulting from smothering of sediment
layers by oil. According to Saudi Arabia, the continued presence of layers of oil-contaminated
sediments and tar mat at many sites on the shoreline is preventing natural recolonization and
ecological recovery in sections of the supra-littoral and inter-tidal regions. As a result, many areas of
the shoreline are almost devoid of plant and animal life or show significant reduction in biological
diversity.

172. According to Saudi Arabia, the 1991 oil spills caused extensive oil contamination to a total of
more than 600 kilometres of shoreline, from the border with Kuwait to Abu Ali. Saudi Arabia states
that chemical analysis (“biomarker fingerprinting”) of over 3,000 sediment samples, collected in the
areas it proposes to remediate, indicates that the oil currently found in that area is predominantly of
Kuwaiti origin. The chemical analysis and collection of underlying data were carried out as part of a
survey of the entire affected shoreline that was funded by an award in the first instalment of “F4”
claims.14

171. Saudi Arabia asserts that the oil released as a result of Iraq’s invasion and occupation of Kuwait
dwarfed all previous inputs of oil into the Persian Gulf from spills, refinery operations, natural seeps,
exploration and production activities, operational discharges from vessels, urban run-offs and similar
sources.

170. Saudi Arabia states that its coastal environment was damaged by (a) more than 10 million
barrels of oil deliberately released into the Persian Gulf by Iraqi forces; (b) contaminants released
from oil wells in Kuwait that were set on fire by Iraqi forces; and (c) other releases of oil into the
Persian Gulf as a result of Iraq’s invasion and occupation of Kuwait.

169. Saudi Arabia seeks compensation in the amount of USD 4,748,292,230 for expenses of future
measures to remediate damage to its coastal environment result ing from Iraq’s invasion and
occupation of Kuwait. 12 This amount represents a decrease of the original amount claimed, reflecting
amendments made by Saudi Arabia on the basis of new information obtained from its monitoring and
assessment projects.13

A. Claim No. 5000451 – Damage to coastal resources

VI. CLAIMS OF THE KINGDOM OF SAUDI ARABIA
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179. Saudi Arabia proposes to remediate 20 areas, totalling approximately 73 square kilometres,
along the coastline between the Kuwait border and Abu Ali. In these areas it proposes to excavate and
remove visibly contaminated material. During the excavation, salt marsh and tidal flat areas would be
isolated from the sea by the construction of sea walls and dikes; these would be progressively removed
as work is completed in each area. Following sediment excavation, residual contamination in
remaining sediments would be treated with bio-remediation techniques. The excavated material
would be treated using high temperature thermal desorption at a number of facilities to be constructed
for that purpose. Treated sediments would be blended with dredged subtidal sediments and replaced
in excavated areas. The salt marshes would be revegetated after bio-remediation treatment. Saudi
Arabia states that it will review and modify the remediation programme as additional information from
its monitoring and assessment studies becomes available.

178. The Panel, therefore, finds that damage from oil contamination to the shoreline between the
Kuwait border and Abu Ali constitutes environmental damage directly resulting from Iraq’s invasion
and occupation of Kuwait, and a programme to remediate the damage would constitute reasonable
measures to clean and restore the environment.

177. The Panel observes that, while there has been some attenuation of oil contamination since Iraq’s
invasion and occupation of Kuwait, recent studies indicate that there are still areas with high levels of
oil contamination. Saudi Arabia submitted shoreline survey data on the presence of oil and on the
biological conditions along its shoreline. The data, which were collected at more than 19,500
sampling sites in the area proposed for remediation, indicate that there are large areas where oil
contamination continues to impair coastal resources and where there has been little or no biological
recovery.

176. As noted in paragraph 23, Governing Council decision 7 states that “direct loss, damage, or
injury” includes any loss suffered as a result of military operations by either side during the period 2
August 1990 to 2 March 1991. 15 Accordingly, damage caused by oil releases are compensable
whether they resulted from military operations by Iraq or the Allied Coalition Forces. In the view of
the Panel, evidence availa ble from a variety of sources supports the conclusion that the overwhelming
majority of the oil currently present in the areas which Saudi Arabia proposes to remediate resulted
from Iraq’s invasion and occupation of Kuwait. 16

175. Iraq refers to a study funded by the European Union, which it contends found “significant
recovery of all habitat types in the Jubail area after five years (end of 1995). The only exceptions were
some areas of salt marshes.” Iraq claims that this is “the only long-term research ever undertaken on
the impacted coastline”. It also states that a “survey team in 1991 made much more modest
assessments of the extent of the damage than currently claimed” by Saudi Arabia. Iraq further asserts
that biological assessment studies submitted by Saudi Arabia are incomplete, rely on a “coarse”
methodology, and have been misinterpreted by Saudi Arabia.

tankers by the Allied Coalition Forces or for damage from oil that was released from oil wells in
Kuwait “long after [Iraqi forces] had withdrawn from Kuwait”.
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186. The recommended award includes provision for long-term monitoring of the remediation
activities. The Panel considers it appropriate to integrate continuous monitoring into the design and
implementation of the remediation programme. This will make the programme flexible and more able
to respond to new information.

(d) Landfilling of excavated material.

(c) Elimination of high temperature thermal desorption treatment of excavated material; and

(b) Emphasis on in situ treatment methods;

(a) Reduction in the total area and volume of materials to be remediated;

185. The expenses of the proposed remediation programme have been adjusted to take account of the
modifications in annex VI, including:

184. The Panel finds that, with the modifications outlined in annex VI, the remediation measures
proposed by Saudi Arabia constitute measures that are reasonably necessary to clean and restore the
environment, within the meaning of paragraph 35(b) of Governing Council decision 7.

183. The Panel has evaluated a modified remediation programme that will target the impediments to
ecological recovery and accelerate natural recovery without posing unacceptable risks of adverse
environmental impacts. Details of the modified programme are set out in annex VI.

182. The Panel does not consider that treatment of oil-contaminated material by high temperature
thermal desorption is warranted in the circumstances of this claim. The evidence presented does not
justify the use of high temperature thermal desorption rather than other disposal options, such as
landfilling, which is an accepted waste management practice throughout the world and is routinely
utilized for the disposal of oil-contaminated material.

181. The Panel has some concerns with the remediation programme proposed by Saudi Arabia. The
extensive excavation proposed by Saudi Arabia poses a risk of causing substantial environmental harm
to areas that are already experiencing natural recovery, as well as to other sensitive areas where
excavation may cause more harm than good. Furthermore, the extensive infrastructural work related
to this excavation, such as construction and deconstruction of numerous seawalls, dikes and access
roads for the transport of excavated material could have considerable adverse impacts on the coastal
and marine environment. The Panel also considers that the problems relating to the disposal of
excavated material and the backfilling of excavated sites have not been adequately addressed.

180. Iraq states that the proposed remediation would have “large scale and deleterious environmental
impacts”, and argues that Saudi Arabia has failed to assess these impacts. It also asserts that high
temperature thermal desorption is not a suitable method for remediation of the oil-contaminated
coastal sediments.
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5000360

4,768,894,407

20,602,177

4,748,292,230

Amount claimed
(USD)

463,319,284

nil

463,319,284

Amount
recommended
(USD)

194. For claim No. 5000452, the Panel has used the monthly currency exchange rates reported in the
United Nations Monthly Bulletin of Statistics for the months in which losses were incurred.

193. The Commission issues awards in United States dollars. Some losses were claimed in United
States dollars after conversion from other currencies. In keeping with the practice of other panels of
Commissioners, the Panel has used currency exchange rates reported in the United Nations Monthly
Bulletin of Statistics.

A. Currency exchange rate

VII. RELATED ISSUES

Monitoring of coastal
remediation activities
Total

Damage to coastal resources

Subject matter

Summary of recommended awards for the claims of Saudi Arabia

5000451

Claim
No.

Table 4.

192. Accordingly, the Panel recommends no compensation for this claim.

191. As indicated in paragraph 186, the Panel has included appropriate provision for the costs of
long-term monitoring of the remediation activities in the award recommended for claim No. 5000451.

190. Saudi Arabia seeks compensation in the amount of USD 20,602,177 for a project to assess the
effectiveness of clean-up and remediation measures in coastal areas affected by oil pollution resulting
from Iraq’s invasion and occupation of Kuwait, and to determine whether additional remediation is
required. This amount represents an increase in the original amount claimed, reflecting an amendment
requested by Saudi Arabia on the basis of new information obtained from its monitoring and
assessment projects.17

B. Claim No. 5000360 – Monitoring of coastal remediation activities

189. The Panel has not considered the issue of compensation for loss of use of coastal resources.
This issue will be considered, as necessary, in the fifth instalment of “F4” claims as part of claim
No. 5000463.

188. For the reasons indicated in paragraph 196, no date of loss for the purposes of interest is
indicated for this recommended award.

187. The Panel, therefore, recommends compensation in the amount of USD 463,319,284 for this
claim.
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B. Interest
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196. The majority of the third instalment remediation claims are for financial expenditures that have
not yet been incurred. In such cases, no interest is due and, accordingly, no date of loss has been
indicated. With respect to completed remediation activities, the Panel has selected the approximate
mid-point of the period during which expenses were incurred as the date of loss.

195. Governing Council decision 16 (S/AC.26/1992/16) provides that “[i]nterest will be awarded
from the date the loss occurred until the date of payment, at a rate sufficient to compensate successful
Claimants for the loss of use of the principa l amount of the award”. It also provides that the
Governing Council will consider the methods of calculation and payment of interest at the appropriate
time, and that interest will be paid after the principal amount of awards. Accordingly, the Panel must
determine the date from which interest will run, where relevant.
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VIII. SUMMARY OF RECOMMENDATIONS

52,471

5000452

(Signed)

(Signed)

(Signed)

Geneva, 11 July 2003

Commissioner

Peter H. Sand

Commissioner

José R. Allen

Chairman

Thomas A. Mensah

10,004,219,582

Total

20,602,177

5000360

4,768,894,407

4,748,292,230

5000451

5,235,325,175

5,050,105,158

185,167,546

Amount claimed
(USD)

5000450

5000256

Claim No.

1,148,701,011

463,319,284

nil

463,319,284

685,381,727

36,230

643,814,034

41,531,463

Amount
recommended
(USD)

Summary of recommended awards for the third “F4” instalment

Saudi Arabia subtotal

Saudi Arabia

Kuwait subtotal

Kuwait

Country

Table 5.

197. Based on the foregoing, the Panel recommends that the amounts set out in table 5 be awarded in
respect of the claims included in the third “F4” instalment.
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Notes
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Second “F4” report, paragraph 94.

Paragraphs 100-101.

First “F4” report, paragraphs 33-34; second “F4” report, paragraph 40.

Second “F4” report, paragraph 25.

Ibid.

Paragraph 39.

The decrease in cla imed costs is primarily due to a reduction in Saudi Arabia’s estimated
volume of contaminated sediment to be excavated and treated by the high temperature thermal
desorption process. The reduction in estimated sediment volume was primarily based on data
collected as part of the monitoring and assessment programme which was funded by the award for
claim No. 5000409 (the “shoreline survey”: see table 9 of first “F4” report), as well as modifications
to the proposed remediation programme. Relevant informatio n was produced by monitoring and
assessment projects that were funded by awards in the first instalment of “F4” claims for claim Nos.
5000359, 5000363, 5000409 and 5000411 (see table 9 of first “F4” report).

13

12
As stated in paragraph 3, a portion of claim No. 5000451, relating to measures to remove
sunken oil from the marine environment, has been deferred to the fourth “F4” instalment.

11
The decrease in claimed costs is primarily due to Kuwait’s decision to use less costly
remediation techniques for tarcrete-affected areas and areas that need to be revegetated. This decision
was based on information produced by monitoring and assessment projects that were funded by
awards in the first instalment of “F4” claims for claim Nos. 5000433 and 5000434 (see table 7 of first
“F4” report).

The increase in claimed costs is based on information produced by monitoring and assessment
projects that were funded by awards in the first instalment of “F4” claims for claim Nos. 5000374,
5000375 and 5000376 (see table 7 of first “F4” report).

10

9

8

7

6

5

4

3
“Report and recommendations made by the Panel of Commissioners concerning the second
instalment of ‘F4’ claims”, S/AC.26/2002/26 (“second ‘F4’ report”), paragraph 22.

2
“Report of Secretary-General pursuant to paragraph 19 of Security Council resolution 687
(1991)”, S/22559, paragraph 20.

See paragraph 29 of the “Report and recommendations made by the Panel of Commissioners
concerning the first instalment of ‘F4’ claims”, S/AC.26/2001/16 (“first ‘F4’ report”). In the first “F4”
report, the Panel recommended awards for monitoring and assessment projects to identify and evaluate
damage or loss suffered as a result of Iraq’s invasion and occupation of Kuwait. Some of these
projects were intended to provide information to assist with the review of substantive claims by
producing scientific and technical information about the nature and extent of environmental damage
and potential remediation measures. Data produced by the following monitoring and assessment
projects were transmitted to Iraq: claim Nos. 5000374, 5000375, 5000376, 5000433, 5000434,
5000435, 5000409, 5000359, 5000363, 5000411.

254

See also paragraph 98 of second “F4” report.

The shoreline survey, funded by the award for claim No. 5000409.

The increase in claimed costs is due to changes to the proposed remediation monitoring
methodology, based on information from the monitoring and assessment programme which was
funded by the award for claim No. 5000409 (see Table 9 of first “F4” report).

17

See paragraph 548 of first “F4” report. As noted by the Panel, there is strong evidence in the
scientific literature that unusually large quantities of oil entered Saudi Arabia’s marine and coastal
environment as a result of Iraq’s invasion and occupation of Kuwait.

16

15

14
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(f) Where more than one remediation approach or technique is appropriate to achieve the
desired remediation goal, the most cost-effective option should be selected.

(e) The effectiveness of remediation activities should be monitored to ensure that remediation
targets are met. Remediation programmes should be designed to be sufficiently flexible and
responsive to new information obtained from such monitoring.

(d) Remediation should rely on proven and well-established technologies and techniques in
preference to experimental or untested approaches.

(c) Remediation techniques that facilitate natural recovery processes should be preferred, and
active remediation should build on and enhance natural recovery that has already occurred.

(b) Remediation activities should be undertaken only if they are likely to result in more positive
than negative effects.

(a) Remediation approaches or techniques that pose unacceptable risks of ecological harm
should be avoided.

4. The Panel has been guided by the following principles in considering modifications to the
remediation programmes proposed by the Claimants:

3. As noted in paragraph 50 of the report, remediation programmes must be implemented with
utmost caution, taking due account of the need to avoid potential adverse environmental impacts of
remediation activities. This requires the use of flexible and site-specific approaches, incorporating a
broad set of remediation techniques that are capable of addressing the wide range of habitats, the
varying levels of contamination and the different ecological conditions present.

2. The Panel recognizes that, in implementing the remediation activities, claimants may find it
necessary to make further modifications, to take account of new information or changing
environmental conditions. In this regard, the Panel stresses that its findings regarding the proposed
remediation measures, and its suggestions of possible modifications, have been based on information
available to it on the environmental conditions in Kuwait and Saudi Arabia prior to March 2003.

1. In reviewing the remediation measures proposed by the Claimants, the Panel found that
modifications in the design, methodologies and the nature and extent of work to be undertaken would
improve the net environmental benefit and reduce the cost of some of the measures. The general
outlines and objectives of the modifications have been indicated in the parts of the report dealing with
the relevant claims. In some cases the Panel considers it useful to set out technical details of the
modifications. As stated in paragraph 57 of the report, these details are indicated in the respective
annexes.

Introduction

TECHNICAL ANNEXES TO THE REPORT ON THE THIRD "F4" INSTALMENT
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(g) Remediation decisions should consider both the short-term and long-term effects of
remediation activities on neighbouring ecosystems, including transboundary effects.
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6. Square cells, 200 metres on each side and 2 metres deep, are to be built. Using a series of adjacent
cells, it will be possible to construct the ponds incrementally to keep pace with installation of
extraction wells. This approach will allow draining of individual cells in the event that a leak is

5. Evaporation ponds are to be used as the initial method for the disposal of contaminated
groundwater. Several extraction wells and one or more evaporation ponds can be constructed quickly
to begin remediation. The effectiveness of evaporation ponds for disposal of contaminated
groundwater does not depend on the specific contaminants found in the groundwater. As plumes are
detected and extraction begins, evaporation ponds can be built as needed to accommodate the volumes
of groundwater being pumped.

4. Each extraction well (or group of wells located close to each other) is to be supplied with a diesel
generator to provide power to run the well’s pump. Using generators is less expensive than running
electrical power lines to each extraction well and will provide flexibility since generators can be
moved easily from area to area as new wells are put into service.

3. To avoid intrusion of brackish water, a total of 5.5 million cubic metres at Umm Al-Aish and 9.5
million cubic metres at Raudhatain could be gradually extracted over a period of 12 to 15 years, using
approximately 38 extraction wells at Umm Al-Aish and 38 extraction wells at Raudhatain. Extraction
of plumes that are known to be contaminated is to begin immediately, with extraction of additional
plumes to begin as soon as they are discovered.

2. Groundwater remediation is to be considered for plumes of contaminated water within the
boundaries of the freshwater deposits at Umm Al-Aish and Raudhatain, i.e., the areas with total
dissolved solids (“TDS”) lower than 2,000 parts per million. Within these areas, contaminated
freshwater lenses with a thickness of more than 10 to 15 metres are to be remediated by extraction of
the contaminated water. Thinner lenses are to be left to natural recovery to avoid the risk of brackish
water intrusion if contaminated groundwater is extracted.

1. Kuwait proposes to extract a total of 255.5 million cubic metres of contaminated groundwater over
40 years, and to treat the water using: flow collection; coagulation/flocculation; gravity clarification;
granular activated carbon; ozonation; ultrafiltration; and reverse osmosis. Treated water would be
reinjected into the aquifers through wells, and the vadose zone would be flushed to remove any
remaining contaminants. The modifications indicated in this annex focus the remediation programme
on freshwater areas at southern Raudhatain and northern Umm Al-Aish and involve the extraction of a
smaller volume of groundwater that is considered as likely to be contaminated. With these
modifications, remediation would be completed over a shorter period, using more flexible and less
expensive methods of groundwater treatment.

KUWAIT – DAMAGE TO GROUNDWATER RESOURCES (PARAGRAPHS 63 TO 83)

MODIFICATIONS TO REMEDIATION PROGRAMME – CLAIM NO. 5000256

Annex I
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12. Potable water for recharge could be produced by treatment of contaminated groundwater, as
discussed in paragraph 8 of this annex. Alternatively, potable water for recharge could be purchased
from existing desalination plants, or could be produced near Umm Al-Aish and Raudhatain using
reverse osmosis technology to desalinate brackish groundwater. A reverse osmosis plant with capacity

11. For recharging the aquifers with potable water, approximately eight recharge wells at
Raudhatain and four recharge wells at Umm Al-Aish will be sufficient. Each well is to have a 20centimetre diameter bore and be cased with stainless steel. Well depths are to range between
approximately 70 metres at Raudhatain and approximately 61 metres at Umm Al-Aish. These depths
would allow recharge to all three aquifer layers that contain freshwater. Wells at each area would be
piped to a 200-cubic -metre tank, and recharge wells would be fed by gravity flow from the tank.
Provision is to be made for annual maintenance on each well and for power to run the pumps that
distribute the potable water to the storage tanks.

10. Constructio n of the recharge well system is to be delayed for several years after groundwater
extraction begins. This will allow time for the initial plume extraction areas to be ready for recharge;
and will also give enough time for a determination to be made whether it is advisable to treat the
extracted water to potable standards and recharge it to the aquifers.

9. Extraction of a total of 15 million cubic metres of contaminated groundwater over a period of 12
to 15 years will reduce the volume of freshwater at Umm Al-Aish and Raudhatain. While natural
recharge from rainfall will replace the extracted water over time, this process could last many years.
Thus, to restore the freshwater deposits, potable water will need to be recharged in the general areas
where extraction takes place. The volume of water recharged over time will have to be equal to the
volume of contaminated groundwater extracted.

8. When the specific contaminants in the groundwater have been identified and studies on the
feasibility of alternative treatment methods are completed, it might be preferable to treat contaminated
groundwater for reuse rather than disposing of it in evaporation ponds. Alternative disposal methods
such as deep well injection of contaminated groundwater with oil production brines might also be
considered. Any change of remediation measures is to be based on a consideration of the full range of
benefits and costs of treating contaminated groundwater for reuse as compared to disposal.

7. Sludge caused by TDS and by windborne particles deposited in the ponds will need to be removed
from the evaporation ponds on a regular basis during operations. Once dried, the sludge is to be
disposed in a landfill. When no longer needed, ponds are to be closed in place by removing the liner
and geotextile on the berms and then back-filling the ponds with clean soil. The liners at the bottom of
the ponds could be left in place. No hazardous materials or TDS are to remain once the ponds are
closed.

suspected. The ponds are to be lined with a 1.5-millimetre high density polyethylene (HDPE) liner. A
geotextile fabric cushion is to be placed under the liner to prevent abrasion or puncture by the soils
below. It is advisable to consider building two or more ponds at each freshwater field in order to
minimize the piping needed to reach the ponds from extraction wells.
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13. Continuous monitoring will be required to evaluate the progress of the remediation actions
outlined in paragraphs 2 and 3 of this annex, and to monitor the status of the groundwater
contamination plumes to be remediated using natural recovery. This monitoring will be additional to
the monitoring and assessment projects funded by awards in the first instalment of "F4" claims (claim
Nos. 5000374, 5000375, 5000376).

of approximately 3,800 cubic metres per day could be constructed near Umm Al-Aish and Raudhatain.
Potable water from this reverse osmosis plant could be piped to the 200-cubic -metre tanks serving the
recharge wells. Two supply wells could be used to produce brackish groundwater for treatment, at
distances of up to 1.5 kilometres from the reverse osmosis plant. In addition to potable water, the
reverse osmosis plant would produce a concentrated brine waste stream that could be disposed into a
deep injection well drilled into the saline groundwater below and away from the freshwater aquifers.
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Annex II

4. Although gravel stabilization can promote revegetation in these areas, full restoration of ecological
functions will not occur without restrictions on uncontrolled la nd use. In particular, it will be
necessary for measures to be taken to protect the sites from overgrazing by livestock and the use of
off-road vehicles.

3. A reduced gravel stabilization programme can be imple mented faster, i.e. in 635 crew-weeks,
instead of 1,040 crew-weeks as proposed by Kuwait.

2. In this case, gravel stabilization is suitable for sites located in areas where soil conditions suggest
that the greatest benefits will be derived. These are the desert pavement and compacted sites that
exhibit a much lower natural recovery response, generally in areas with five of Kuwait’s soil types,
namely, calcigypsids, haplocalcids, petrogypsids, torripsamments and petrocalcids.

1. Kuwait proposes to apply a 2.5-centimetre layer of gravel to the disturbed soil surface in order to
stabilize the 6.25 square kilometres of desert damaged by construction and backfilling of fortifications.
Gravel stabilization is an established remediation technique and is appropriate for soils with a physical
crust and low concentrations of loose sand upwind of the areas to be remediated.

KUWAIT – REMEDIATION OF AREAS DAMAGED BY MILITARY FORTIFICATIONS
(PARAGRAPHS 92 TO 105)

MODIFICATIONS TO REMEDIATION PROGRAMME – CLAIM NO. 5000450
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6. Once a landfill is suitably closed, there is an extremely low risk of infiltration of hydrocarbons
into the underlying groundwater. Hence, the construction of the landfill with an appropriate liner
system and cap will prevent any potential contaminants from migrating into the underlying
groundwater, especially given the low rainfall in the area. As an additional precaution it may be
advisable to locate the landfill inside the fenced oil field areas in order to bring it under the
institutional control applicable in those areas. Furthermore, any landfill facilities constructed within

5. The same 19 wellhead pits are appropriate for clean closure (i.e. they need to be excavated until
there is no visible oil contamination and then backfilled with clean soil). The total excavated material
from the 19 pits would be approximately 70,000 cubic metres. This would require a single, square
landfill facility of about 100 metres on each side, with a depth of approximately 10 metres. The
landfill could be constructed such that, once closed, it would be completely below grade, with no
visible presence.

4. For the 19 wellhead pits that pose direct risks to freshwater aquifers, the appropriate remediation is
excavation and landfilling. To prevent leakage of contaminants from the wellhead pits to
groundwater, the landfill approach needs to include a clean closure of the pits. This involves the
removal of all petroleum-contaminated soil located within the pits or surrounding berms. The
excavations are then backfilled with clean soil and provided with a 2.5-centimetre stabilizing layer of
gravel to prevent wind erosion and promote revegetation. The clean fill for the pits can be taken from
the landfill excavation or from local sources of fill material.

3. For purposes of remediation, wellhead pits are to be divided into two categories. The first
category includes 19 wellhead pits that are directly above the freshwater aquifers in Kuwait's northern
oil fields. The second category includes all the remaining wellhead pits identified in the claim. For
both categories, further testing needs to be conducted and remediation implemented, as necessary, to
eliminate any risks to the aquifers or other parts of the environment.

2. A remediation programme combining excavation and off-site landfilling for some wellhead pits
and a closure-in-place option for others would be a less costly approach. Moreover, it is more likely to
protect human health and restore ecological functions in the wellhead pit areas.

1. Kuwait proposes to remediate hydrocarbon contamination at 163 wellhead pits by excavating
contaminated soil and treating it wit h high thermal temperature desorption, backfilling the excavated
pits with the treated soil, and stabilizing the surface of the backfilled pits with a 2.5-centimetre layer of
gravel.

KUWAIT – REMEDIATION OF AREAS IN AND AROUND WELLHEAD PITS (PARAGRAPHS
106 TO 119)

MODIFICATIONS TO REMEDIATION PROGRAMME – CLAIM NO. 5000450

Annex III
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7. For all remaining wellhead pits in Kuwait, closure-in-place provides an appropriate means to
minimize human health and ecological risks and restore ecological functions. Closure in place
involves the levelling of contaminated pits, which are then covered, using an engineered lowpermeability cover. This will minimize infiltration of rainwater and thereby significantly reduce the
risk of movement of any remaining contaminants in the pits. The cover is to consist of lowpermeability soil materials and might include a geomembrane layer. The affected area needs to be
graded to prevent ponding of rainwater on the cover and run-on from adjacent areas. Finally, the
cover is to be stabilized with a 2.5-centimetre layer of gravel to minimize wind erosion and promote
revegetation. The resulting closed pit will isolate any contaminants present in the backfill by
eliminating exposure pathways.

the northern oil fields should be located outside the infiltration catchment areas for the underlying
freshwater aquifers.
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6. Organic soil amendments will also help to provide shelters and construction materials for soil
invertebrates such as termites, which produce surface structures in these environments that result in
the progressive burial of stones, gravel and solid deposits including tarcrete fragments. The organic
matter will also be used by a number of other invertebrate decomposers and thus indirectly stimulate

5. Adding slowly decomposing materials of these types can accelerate development of more
complete soil processes by improving soil physical conditions, stimulating microbial activity and
regulating levels of available nitrogen. However, further field testing of different amendments will be
necessary to identify the most effective organic matter for tarcrete areas, the appropriate application
rate and the timing of the applicatio n.

4. Once the tarcrete is fragmented, application of appropriate organic amendments to the fragmented
tarcrete will provide additional nutrients and accelerate the recovery process. Appropriate organic
matter should be low in available nutrients and slow to decompose. Sources of such organic matter
include wheat or barley straw, bark or wood chips, fully composted biosolids, olive cake residue or
other readily available organic material. This type of organic matter is more appropriate for improving
the physical characteristics of the soil because matter with a higher concentration of nutrient sources
would encourage the growth of undesirable invasive weed species.

3. Manual fragmentation of tarcrete should not require any specialized equipment or procedures.
Labourers would break the tarcrete into pieces using shovels and picks. However, instead of
excavating it, they would further fragment the tarcrete and leave it in place.

2. A remediation programme that leaves the tarcrete in place but manipulates it to enhance natural
recovery processes is more likely to result in successful recovery than a programme that involves
physical excavation. Indeed, excavation of tarcrete could reduce the success of any revegetation
efforts. Manual fragmentation of the tarcrete in situ will accelerate ongoing natural fragmentation
while minimizing damage to existing vegetation and soil resources.

1. Kuwait proposes to remediate tarcrete contamination in an area of 271.5 square kilometres by
manually excavating the tarcrete layer and stabilizing excavated areas with a 2.5-centimetre layer of
gravel; treating the contaminated soil using high thermal temperature desorption; and disposing of the
treated material in existing quarries and gatch pits. The modifications indicated in this annex are
intended to build on the natural recovery that has already taken place, and they rely on in situ
fragmentation of tarcrete followed by the application of organic amendments to the areas of
fragmented tarcrete.

KUWAIT – REMEDIATION OF AREAS DAMAGED BY TARCRETE
(PARAGRAPHS 120 TO 132)

MODIFICATIONS TO REMEDIATION PROGRAMME – CLAIM NO. 5000450

Annex IV
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10. A long-term remediation monitoring plan that collects relevant data before, during and after
implementation of remediation should be carefully integrated into the remediation programme.
During the course of the project, remediation activities are to be adapted in response to data and
analysis developed through the monitoring programme. This provides opportunities to identify and
address negative impacts of remediation activities, if any arise. It will also assist in identifying
successful remediation approaches.

9. Enhancing natural recovery through manual fragmentation of tarcrete will require two important
support activities. First, the site will need to be monitored for unexploded ordnance during the tarcrete
fragmentation process in order to minimize risks to workers at the sites. Second, additional security
measures will be needed in the areas controlled by the Kuwait Oil Company because of the increased
number of workers who will be engaged in tarcrete fragmentation in those areas.

8. From a physical and biological perspective, fragmentation of the tarcrete has a variety of benefits
that enhance the ecological recovery process. At all sites, fragmented tarcrete will promote recovery
of vegetation by serving as a medium for trapping seeds and organic matter and storing moisture.

7. Fragmentation of tarcrete and addition of soil amendments will be beneficial throughout the area
affected by tarcrete. Even where the tarcrete is already fragmenting, further break-up of the surface
can be expected to accelerate the ecosystem recovery process. The only exception would be the area
just outside the Burgan oil field fence (approximately 71 square kilometres) where the tarcrete has
already been completely broken up by livestock grazing. This area would benefit from the addition of
soil amendments only if it is adequately fenced to prevent further grazing by domestic livestock during
the recovery period.

their predators, especially ants, whose activities are also beneficial to the soil. These organisms are
able to use low quality organic residues that they fragment and partly digest.
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6. Organic soil amendments will also help to provide shelters and construction materials for soil
invertebrates such as termites, which produce surface structures in these environments that result in
the progressive burial of stones, gravel and solid deposits including tarcrete fragments. The organic

5. Sources of such organic matter include wheat or barley straw, bark or wood chips, fully
composted biosolids, olive cake residue or other readily available organic materials. Adding slowly
decomposing materials of these types (i.e. materials with high carbon to nitrogen ratios) can accelerate
development of more complete soil processes by improving soil physical conditions, stimulating
microbial activity, and regulating levels of available nitrogen.

4. Although active replanting is only necessary on a relatively small portion of the revegetation
island area, organic soil amendments would be beneficial across the entire 6-square-kilometre
protected area. The organic matter suitable for this purpose should be low in available nutrients and
slow to decompose. This type of organic matter is essential for improving the physical characteristics
of the soils because organic matter with higher concentration of nutrient sources would encourage the
growth of undesirable invasive weed species.

3. For revegetation to be effective it is necessary to protect the areas concerned from overgrazing and
off-road vehicle use. This will enable the biota of the areas to develop and grow in the existing soil
and climatic conditions. Protection can be achieved by fencing the revegetation islands.

2. Natural revegetation should be relied upon as much as possible in the revegetation islands.
Transpla nting of seedlings and seed planting, in conjunction with irrigation and the application of soil
amendments, will be necessary in only 15 or 30 per cent of each 6-square-kilometre revegetation
island area. Thirty per cent revegetation is appropriate in areas of active sand dunes and exposed
gatch where the natural recovery processes are considerably slower than on the remaining lands.
Approximately one-quarter of the revegetation islands appear to be located in such areas. Fifteen per
cent revegetation will be adequate for the remaining islands. The inclusion of some planted areas in
the revegetation islands is needed to increase biodiversity beyond what would result if only natural
reseeding processes were used.

1. Kuwait proposes to revegetate areas within approximately 3,500 square kilometres of its territory
damaged by military fortifications, mine fields, vehicle tracks, and berms and sand walls using shelter
belts and revegetation islands established for that purpose. The areas involved are suitable for
revegetation, subject to certain refinements that would help to improve the success of the revegetation
programme and reduce the cost of the shelter belts and revegetation islands.

KUWAIT – REVEGETATION OF DAMAGED TERRESTRIAL ECOSYSTEMS
(PARAGRAPHS 133 TO 152)

MODIFICATIONS TO REMEDIATION PROGRAMME – CLAIM NO. 5000450

Annex V
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(b) Second, impounding fencing is only needed before the trees are fully established.
Thereafter, experience suggests that the trees will successfully impound mobile sand. If sand

(a) First, three rows of trees in each shelter belt will be sufficient.

11. Shelter belts, designed to trap mobile sand upwind of the revegetation islands, are an integral
component of the revegetation programme. The proposal to use a biological wind-break of trees and
fences is appropriate, but with some modifications:

10. It will not be necessary to undertake inoculation of plants and application of fertilizer. Existing
communities of the appropriate organisms in the areas to be remediated will be adequate to support the
revegetation effort. If the soil used to grow seedlings is taken from local sources, it will already
contain appropriate organisms. Additional fertilizer beyond the organic amendments would encourage
excessive growth of undesirable invasive weed species.

9. A number of maintenance and monitoring efforts will be needed to ensure the success of the
revegetation program. Careful monitoring will need to be conducted to assess the effectiveness of the
production and planting methods, species selection, amendments and irrigation programme. The
results of the monitoring will make it possible for the programme to be modified as necessary to
maximize its success. Two-person monitoring teams, consisting of an ecologist and a technician will
need to spend approximately half a week per month at each revegetation island. In addition,
maintenance replanting will be required in order to achieve the desired species variety and density.
This will involve three years of maintenance replanting at 30 per cent of the initial planting level each
year, for a total replanting effort equal to 90 per cent of the initial effort.

8. Drought can drastically affect vegetation, especially in stressed, degraded or recovering systems.
It is, therefore, necessary to provide for an irrigation system for the revegetation areas, in the event
that rainfall is inadequate to support recovery and establishment of newly planted vegetation.
However, instead of supplying water to the irrigation system by trucks, it would be more cost-effective
to have an on-site water supply and drip irrigation system for each revegetation island. Such a system
would consist of a well and, where necessary, a reverse osmosis system for purifying brackish water
prior to use. Grass for these areas will most probably be established from seed, and a combination of
precipitation and residual moisture from the drip irrigation system can provide adequate moisture for
its healthy growth.

7. It will be necessary to develop a local facility with the capability to produce the large numbers of
seeds and plants required by the programme. Since the focus of the revegetation effort will be on a
wide variety of native species which are not necessarily amenable to greenhouse-scale production, it
would be useful to establish a germination laboratory to provide ongoing seed testing and evaluation
during the life of the project.

matter will also be used by a number of other invertebrate decomposers and thus indirectly stimulate
their predators, especially ants, whose activities are beneficial to the soil.
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(c) Finally, monitoring of the shelter belts could be combined with monitoring of the
revegetation islands. The monitoring teams for the revegetation islands, as described in paragraph 9 of
this annex, should be able to effectively monitor the success of the shelter belt programme as part of
their work at each revegetation island.

overwhelms a fence before the trees are fully established, it will be more cost-effective to construct a
replacement fence.
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Annex VI

(a) Tilling/mixing – Surface oil and algal mat is broken up and subsurface oil is exposed to
accelerate the natural removal and weathering of oil by the atmosphere, waves and tidal processes.
Tilling and raking are used to break up the oil-contaminated sediment layer. Digging and ploughing

4. In areas where active remediation is found to be appropriate, more reliance is to be placed on
in situ techniques that are commonly used by oil spill remediation experts to deal with shoreline
pollution from oil spills. These techniques include tilling, mixing, sediment relocation and
channelling, as described below:

3. Remediation in these areas would be counterproductive because it is likely to reverse some of the
recovery that has already occurred. Furthermore, the physical alteration of the shoreline could result
in slower subsequent recovery.

(c) Salt marshes where natural recolonization by salt marsh plants has occurred or is in
progress.

(b) Areas where residual oil has not formed a barrier to recolonization and is unlikely to do so
in the future, usually because it is present in relatively low concentrations or below the working depths
of the crabs, snails and other fauna and flora; and

(a) Areas of sabkha, marsh, tidal flat and rocky shoreline habitat where there is only light oil
contamination;

2. It is preferable to rely on natural recovery in areas where the presence of oil is not impeding
ecological recovery or where active remediation could result in adverse impacts approaching or
exceeding expected environmental benefits. This appears to be the case especially in the following
areas:

1. Saudi Arabia proposes to remediate 20 areas along its coastline between the Kuwait border and
Abu Ali. In these areas, it proposes to excavate and remove material that is visibly contaminated.
During the excavation, salt marsh and tidal flat areas would be isolated from the sea by the
construction of seawalls and dikes; these would be progressively removed as the work is completed in
each area. Following sediment excavation, residual contamination in remaining sediments would be
treated with bio-remediation techniques. The excavated material would be treated using high
temperature thermal desorption at a number of facilities to be constructed for that purpose. Treated
sediments would be blended with dredged subtidal sediments and replaced in excavated areas. The
salt marshes would be revegetated after bio-remediation treatment. Saudi Arabia states that it will
review and modify the remediation programme as additional information from its monitoring and
assessment studies becomes available.

SAUDI ARABIA – DAMAGE TO COASTAL RESOURCES (PARAGRAPHS 169 TO 189)

MODIFICATIONS TO REMEDIATON PROGRAMME – CLAIM NO. 5000451
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9. Marsh areas are to be considered for revegetation after the sediment has been sufficiently
remediated with one or more of the treatment technologies described above to make it suitable for
halophyte growth. Planting is an appropriate means to enhance the natural recolonization of the

8. It is advisable to consider beneficial reuse of excavated material in order to reduce the volume of
material that will need to be disposed of.

7. Ex situ techniques, especially sediment removal, are to be utilized only as a minor component of
the overall remedial approach and generally limited to very specific areas where a discrete layer of
asphalt pavement or heavily oil-contaminated sediment is present at or near the surface. Excavated
areas need to be filled to restore the surface of the site to pre-excavation conditions. To achieve this it
is advisable to use material with similar physical and chemical characteristics as the original soil in the
area.

6. Oil containment booms and other equipment, such as sorbent materials and oil skimmers, are to be
used to collect and remove oil that might be released on the water surface by the treatment activities to
reduce the risk of adverse impacts on sensitive biota.

5. Channelling should be considered for use in supratidal areas without halophytes where improving
water circulation may be a necessary precursor to tilling or break-up of algal mats or oil-contaminated
sediment. In some cases, the supratidal zone is not heavily contaminated with oil, but is dominated by
thick algal mats that are a barrier to recolonization. In other cases, the supratidal zone has developed
into a hyper-saline lagoon. Careful channelling (whether manual or mechanical) will help to improve
water circulation to accelerate weathering of the oil-contaminated sediments and to provide a route for
recolonization by crabs and other fauna. Careful, detailed surveys will be needed to design the
channelling work.

(d) Mechanical channelling – Sediment is removed to clear channels blocked by oil or filled
with sediment (due to the cessation of tidal flow), altering the local hydrology. The objective is to
allow return of the tidal flow to restore the hydrological character of the affected area.

(c) Manual channelling – Salt marsh sediment is scored with a hoe to increase the amount of
time that tidal water is present in the vicinity of the sediment (“micro-canalization”) and to encourage
tidal water to penetrate further into the sediments.

(b) Sediment relocation – Oil-contaminated material is moved from the upper to the lower
shore to accelerate the natural weathering and removal of oil. The physical action of the waves in the
lower shore zone is greater and is sustained for longer periods compared to the upper shore. Tidal
action returns the cleaned sediments to the natural topographic contour over time. This technique
would be applicable at open beaches where there is sufficient wave action to physically rework the oilcontaminated sediments.

turn over or displace the sediments or algal mat. These techniques may be most appropriate for
breaking up surface and near-surface layers of oil and algal mat.
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13. Criteria for the evaluation of the remediation programme need to be specified before the
monitoring programme is implemented. The planning team needs to consider carefully how data
collected by the monitoring programme will be used to evaluate and potentially alter remediation
decisions. Where quantitative indicators of ecological conditions are utilized, it is essential to
determine in advance the number of samples that need to be collected in order to make meaningful
statistical comparisons. It is also advisable to increase the number of monitoring transects devoted to
reference sites, based on the observed variability in habitats, the shoreward extent of oil
contamination, shoreline slope, sediment type, exposure to winds, tides and waves and the presence of
embayments.

12. A long-term monitoring plan that collects relevant data before, during and after remediation
activities needs to be carefully integrated into the remediation programme. During the course of
remediation, it is essential for remediation activities to be adapted in response to data and analysis
developed through such a monitoring programme. This will provide opportunities to identify and
address negative impacts of remediation activities, if any arise. It will also assist in identifying
successful remediation approaches.

11. Multiple rounds of treatment will be required in some areas. In many areas, it is unlikely that a
single round of treatment will be sufficient to meet restoration goals. At some sites it may be clear
from the outset that multiple treatments will need to be applied over time (for example, microcanalization of marsh sediments, followed by tilling or targeted breaking up of algal mat to allow other
biota to recolonize). Also, initial remediation efforts may be less successful than expected in some
areas, and these areas will require additional attention.

10. Planning needs to focus on developing detaile d, site-specific guidance for clean-up teams, and is
to be based on existing rapid assessment data and additional field visits by multidisciplinary
remediation planning teams.

habitat and thereby accelerate recovery. Halophytes are extremely sensitive to small changes in
environmental conditions, such as tidal elevations; hence prior remediation activities need to be
carefully chosen and implemented. Halophytes do not necessarily require the sediment to be
completely free of visible oil before they begin to recolonize and slowly break up the remaining oil,
making the sediment more acceptable for recolonization by crabs and other fauna. Revegetation is
likely to be time-consuming and labour-intensive; however, it is unlikely to have adverse
environmental effects and has the potential to significantly accelerate the restoration of a natural,
healthy biotic community in these areas.
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Natural water-bearing geological formation found below the surface
of the earth.

Mound or wall of earth.

Method for determining the source of oil contaminants based on
analysis of petroleum components that remain detectable and
relatively unchanged in oil residues even after natural environmental
weathering and biodegradation.

Floating barricade used to contain oil spills.

Sandy or loamy soils forming a great group of the gypsid suborder of
the aridisol soil order.

Removal or decontamination of all waste residues, contaminated
system components and subsoils, including the removal of all wastes,
liners, leachate and other contaminated materials that pose a
substantial present or potential threat to human health or the
environment.

Placement of a cover system over a waste disposal area designed to
minimize infiltration and erosion of contaminants into soil or
groundwater.

Collection of water flows from various sources in a tank or chamber
prior to further processing or treatment. In the
coagulation/flocculation phase of water treatment, a chemical (e.g.
alum, iron salts or lime) is added to the water to be treated. With
stirring, the chemical additive causes small particles of silt and other
impurities to form clumps which can be removed by subsequent
processes.

Collection of water flows from various sources in a tank or chamber
prior to further processing or treatment.

Body of freshwater floating on top of brackish water in an
unconfined aquifer.

Gypsiferous soils containing a hardened layer that limits or prevents
root growth.

aquifer:

berm:

biomarker fingerprinting:

boom:

calcigypsids:

clean closure:

closure in place:

coagulation/flocculation:

flow collection:

freshwater lens:

gatch:

GLOSSARY
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Pools of oil from damaged oil wells and oil spills.

oil lakes:

Liquid that is separated from oil following pumping of oil wells,
drilling or during the normal extraction of oil. Most of this material
is usually returned underground through injection wells following
separation from the oil. Brines are very salty because they are
composed largely of sodium-laden waters that are mixed with the oil
underground.

Relatively impermeable barrier usually made from plastic or dense
clay designed to keep contaminants inside a landfill.

liner:

oil production brine:

Water that has percolated through waste material and leached out
some of the constituents of the material.

leachate:

Waste disposal facility on land. State-of-the-art landfills have liners
and leachate collection and treatment systems to prevent
contamination of surface and groundwater.

Chain link fencing with slats, approximately 2 metres high, placed
perpendicular to the prevailing wind direction, for the purpose of
preventing the accumulation of mobile sand on revegetated areas.

impounding fencing:

landfill:

Process using heat to separate contaminants from contaminated
material. In the process, water and organic contaminants are
volatilized from the material. The volatilized contaminants usually
require further treatment.

high temperature thermal
desorption (HTTD):

Sandy or loamy soils forming a great group of the calcid suborder of
the aridisol soil order.

Plants which are able to tolerate high salinity in their growth media.

halophytes:
haplocalcids:

Water treatment process in which particles suspended in water sink
to the bottom of a container. This process may be used after
coagulation/flocculation.

Substance produced from a variety of carbonaceous materials. It is
used to remove dissolved organic material from water.

Impermeable thin sheet of rubber or plastic material used primarily
as a liquid or vapour barrier.

gravity clarification:

granular activated carbon:

geomembrane:
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Spray zone of the shore, located above the highest astronomical tide;
seawater penetrates these elevated areas rarely (e.g., during storm
surges coincident with the highest tides).

Crust of spilled oil and soil which forms a pavement-like surface.

Oil contamination consisting of dry tar and soil forming a thin oil
crust with no visible contamination of the underlying soil, resulting
from deposition of oil droplets.

Sandy soils forming a great group of the psamment suborder of the
entisol soil order.

supra-littoral:

tar mat:

tarcrete:

torripsamments:

Water treatment process that removes contaminants from water using
pressure, forcing water molecules through a semi-permeable
membrane. Reverse osmosis removes ionized salts, colloids, and
organic molecules down to a molecular weight of 100. The process
is also called hyperfiltration.

reverse osmosis (RO):

Trees, shrubs, or other vegetation, usually planted perpendicular to
the principal wind direction, to protect soil and crops against the
effects of wind, such as wind erosion and the drifting of soil.

Sandy or loamy soils containing a gatch layer, which form a great
group of the gypsid suborder of the aridisol soil order.

petrogypsids:

shelter belt:

Sandy or loamy soils containing a strongly cemented layer of
carbonate accumulation, which form a great group of the calcid
suborder of the aridisol soil order.

petrocalcids:

Arabic term for salt flat, usually located in areas of groundwater
discharge exposed only rarely to free-standing sea water. Sabkha
soils may have strength in the surface hypersaline crust when dry,
but once wetted or disturbed exhibit very low strength and bearing
capacity.

Treatment process using ozone to disinfect water and eliminate
colour, odour and taste problems.

ozonation:

sabkha:

Material containing organic matter such as plant residues, manure,
sewage sludge, composts or peat, added to soil to improve its
physical, chemical and biotic properties.

organic amendment:
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Arabic term for streambed or other natural depression that is dry
except during the rainy season.

wadi:

-----

Excavation in the ground for the purpose of storing sea water used in
fighting oil well fires.

Area between the land surface and the water table, including the root
zone, the intermediate zone and capillary fringe where pore spaces
contain water, as well as air and other gases, at less than atmospheric
pressure. It may include water-saturated portions.

vadose zone (also called zone
of aeration or unsaturated
zone):

wellhead pit:

Filter technology that removes some suspended or dissolved solids
from water or other liquids. It is especially useful for removing
suspended oil, grease, and fine solids from water and is used in a
variety of water treatment processes.

Term used to describe a class of several hundred chemical
compounds, comprising mainly hydrogen and carbon, often present
in oil.

Measure of salinity. The total weight of solids dissolved in water is
determined by filtering a given volume of water, evaporating it at a
defined temperature and then weighing the residue.

ultrafiltration:

total petroleum hydrocarbons
(TPH):

total dissolved solids (TDS):
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Question of links between the procedural obligations and the substantive obli-

Alleged breach of procedural obligations.

phase.

following the end of the negotiation period and during the judicial settlement

20

of the jurisdiction of the Court under Article 60 of the latter.
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Obligations of Uruguay following the end of the negotiation period- Scope
of Article 12 of the 1975 Statute- Absence of a "no construction obligation'"

19

Convention on the Law of Treaties -- Distinction between taking account of
other international rules in the interpretation of the 1975 Statute and the scope
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No

11

interests and rights in the management of the Rivet" Uruguay and in the protection of its environment.

action of the Parties through CAR U and establishment of a real communiO, of

Obligation of the Parties to co-operate with each other, on the terms set out
its the 1975 Statute, to ensure the achievement of its object and purpose -- Joint

Orion (Botnia) plant- No practical significance.

Uruguay's request for con.firmation of its right to continue operating the

special circumstances requiring the ordering of assurances and guarantees
of non-repetition.

of substantive obligations and rejection of Argentina's other claims

where only breaches of procedural obligations have occurred- No breach

injury suffered, taking mto account the nature of the wrongful act ÿ Restitution
its the form of the dismantling of the Orion (Botnia) mill not appropriate

wrongful conduct and satisfaction -- Forms of reparation other than compensation not excluded by the 1975 Statute -- Restitution as a form of reparation
for injury -- Definition -- Limits -- Form of reparation appropriate to the
• i

Finding of

H.E. Mr. Santos Gofii Marenco, Ambassador of the Argentine Republic to

CARU to exercise on a Continuous basis the powers conferred on it by the
1975 Statute -- Obligation of Uruguay to continue monitoring the operation of
the Orion (Botnia) plant ÿ-- Obligation of the Parties to continue their co-operation through CAR U.

Cla#ns made by the Parties in their final submissions.
Claims of Argentina Breach of procedural obligations

tute for Foreign Service, former Legal Adviser to the Ministry of Foreign
Affairs, International Trade and Worship, Member of the Permanent
Court of Arbitration,

Environment Forum,

12

sor of Hydrology at Imperial College and Director of the Imperial College

Mr. Esteban Lyons, National Director of Environmental Control, Secretariat of the Environment and Sustainable Development,
Mr. Howard Wheater, Ph.D. in Hydrology from Bristol University, Profes-

as Governmental Authority;

able Development,

Mr. Homero Bibiloni, Federal Secretary for the Environment and Sustain-

as Counsel and Advocates;

University of Geneva,
Mr. Alan B6raud, Minister at the Embassy of the Argentine Republic to the
European Union, former Legal Adviser to the Ministry of Foreign Affairs,
International Trade and Worship,
Mr. Daniel Mfiller, Researcher at the Centre de droit international de
Nanterre (CEDIN), University of Paris Ouest, Nanterre-La D6fense,

Ms Laurence Boisson de Chazournes, Professor of International Law at the

of the Institut de droit international,

Mr. Philippe Sands, Q.C., Professor of International Law at University College London, Barrister at Matrix Chambers, London,
Mr. Marcelo Kohen, Professor of International Law at the Graduate Institute of International and Development Studies, Geneva, associate member

mission, associate member of the Institut de droit international,

Mr. Alain Pellet, Professor at the University of Paris Ouest, NanterreLa D6fense, member and former Chairman of the International Law Com-

as Co-Agents;

the Kingdom of the Netherlands,

H.E. Mr. Horacio A. Basabe, Ambassador, Director of the Argentine Insti-

the Argentine Republic,
represented by
H.E. Ms Susana Ruiz Cerutti, Ambassador, Legal Adviser to the Ministry of
Foreign Affairs, International Trade and Worship,
as Agent;

between

In the case concerning pulp mills on the River Uruguay,

On the basis of the evidence submitted, no breach by Uruguay of Article 41 of
the 1975 Statute.
Continuing obligations: monitoring -- Obligation of the Parties to enable

Insufficient evidence to cone&de that Uruguay

22

Present: Vice-President TOMKA, Acting President; Judges KOROMA,
AL-KHASAWNEH, SIMMA, ABRAHAM, KEITH, SEPULVEDA-AMOR,
BENNOUNA, SKOTNIKOV, CANÿADO TR1NDADE, YUSUF, GREENWOOD;
Judges ad hoc TORRES BERNARDEZ, VINUESA; Registrar CotrVREtnÿ.

JUDGMENT
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breached the obligation to protect the aquatic environment, including its fauna
and.flora.
Air polhttion Indirect pollution from deposits into the aquatic environment -- Insufficient evidence.

Effects on biodiversity

operational monitoring -- Dissolved oxygen -- Phosphorus -- Algal blooms -Phenolic substances -- Presence of nonylphenols in the river environment
Dioxins and furans -- Alleged breaches not established.

Impact of the discharges on the quality of the waters of the river- Post-

port Argentina's claim that the Orion (Botnia) mill is not BAT-compliant in
terms of the discharges of effluent for each tonne of pulp produced- From the
data collected after the start-up of the Orion (Bomia) mill, it does not appear
that the discharges from it have exceeded the prescribed limits.

Production technology used in the Orion (Botnia) mill- No evidence to sup-

take place•

of consultation of the affected populations as part of the EIA ÿ No legal obligation to consult the affected populations arises from the instruments invoked
by Argentina- Consultation by Uruguay of the affected populations did indeed
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Mr. Carlos Mata, Deputy Director of Legal Affairs, Ministry of Foreign
Affairs,

Mr. Fernando Marani, Second Secretary, Embassy of the Argentine Repub-

ence,

13

burgh, Member of the English Bar,
Mr. Luigi Condorelli, Professor at the Faculty of Law, University of Flor-

Mr. Alan Boyle, Professor of International Law at the University of Edin-

as Co-Agent;

Uruguay to the Kingdom of the Netherlands,

tal Affairs,

14

Environment, Ministry of Housing, Land Use Planning and Enviromnen-

Mr. Cyro Croce, Teclmical Consultant for the National Directorate for the

Housing, Land Use Planning and Environmental Affairs,
Mr. Eugenio Lorenzo, Technical Consultant for the National Directorate for
the Environlnent, Ministry of Housing, Land Use Planning and Environmental Affairs,

as Assistant Counsel;

Ms Alicia Torres, National Director for the Environment at the Ministry of

as Agent;

McGeorge School of Law, University of the Pacific, California, Ph.D.
Candidate, University of Murcia, admitted to the Bar of Spain,

monwealth of Massachusetts,
Mr. Pierre Harcourt, Ph.D. candidate, University of Edinburgh,
Mr. Paolo Palchetti, Associate Professor at the School of Law, University of
Macerata,
Ms Maria E. Milanes-Murcia, M.A., LL.M., J.S.D. Candidate at the

trict of Columbia and New York,
Ms Cicely Parseghian, Foley Hoag LLP, Member of the Bar of the Com-

Ms Clara E. Brillembourg, Foley Hoag LLP, Member of the Bars of the Dis-

Ms Analia Gonzalez, LL.M., Foley Hoag LLP, admitted to the Bar of the
Eastern Republic of Uruguay,

Mr. Adam Kahn, Foley Hoag LLP, Member of the Bar of the Commonwealth of Massachusetts,
Mr. Andrew Loewenstein, Foley Hoag LLP, Member of the Bar of the Commonwealth of Massachusetts,

Uruguay in the Kingdom of the Netherlands,
Mr. Eduardo Jim4nez de Ar6chaga, Attorney at Law, admitted to the Bar of
the Eastern Republic of Uruguay and Member of the Bar of New York,

H.E. Mr. Carlos Mora Medero, Ambassador of the Eastern Republic of

to the United States of America,

H.E. Mr. Carlos Gianelli, Ambassador of the Eastern Republic of Uruguay

represented by

the Eastern Republic of Uruguay,

and

as Legal Advisers,

Ms Kate Cook, Barrister at Matrix Chambers, London, specializing in environmental law and law relating to development,
Ms Mara Tignino, Ph.D. in Law, Researcher at the University of Geneva,
Mr. Magnus Jesko Langer, teaching and research assistant, Graduate Institute of International and Development Studies, Geneva,

Ms Cynthia Mulville, Embassy Secretary, member of the Office of the Legal
Adviser, Ministry of Foreign Affairs, International Trade and Worship,

lic in the Kingdom of the Netherlands,
Mr. Gabriel Herrera, Embassy Secretary, member of the Office of the Legal
Adviser, Ministry of Foreign Affairs, International Trade and Worship,

Mr. Marcelo Gerona, Counsellor at the Embassy of the Eastern Republic of

tal Affairs,
Mr. C4sar Rodriguez Zavalla, Chief of Cabinet, Ministry of Foreign Affairs,

Legal Adviser, Ministry of Foreign Affairs, International Trade and Worship,

Mr. Mario Oyarzitbal, Embassy Counsellor, member of the Office of the

Environment, Ministry of Housing, Land Use Planning and Environmen-

as Counsel and Advocates;

Mr. Marcelo Cousillas, Legal Counsel at the National Directorate for the

Mr. Holger Martinsen, Minister at the Office of the Legal Adviser, Ministry
of Foreign Affairs, International Trade and Worship,

Mr. Paul S. Reichler, Foley Hoag LLP, Member of the Bars of the United
States Supreme Court and the District of Columbia,

Mr. Alberto P4rez P4rez, Professor in the Faculty of Law, University of the
Republic, Montevideo,

Law Commission and Special Rapporteur for the Commission's work on
the law of non-navigational uses of international watercourses,

as Scientific Advisers and Experts;

ant,

tute of Technology Zurich (ETHZ) (Switzerland), Independent Consult-

Mr. Gabriel Raggio, Doctor in Technical Sciences of the Swiss Federal Insti-

pheric Sciences in the Faculty of Sciences of the University of Buenos
Aires, Senior Researcher at the National Research Council (CONICET),

Ms In4s Camilloni, Ph.D. in Atmospheric Sciences, Professor of Atmos-

Hydrology at Imperial College London,

University of La Plata, Director of the Laboratory of Environmental
Chemistry and Biogeochemistry at the National University of La Plata,

versity of the Pacific, California, former Chairman of the International

24

Mr. Neil McIntyre, Ph.D. in Environmental Engineering, Senior Lecturer in
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Mr. Lawrence H. Martin, Foley Hoag LLP, Member of the Bars of the
United States Supreme Court, the District of Columbia and the Commonwealth of Massachusetts,
Mr. Stephen C. McCaffrey, Professor at the McGeorge School of Law, Uni-

23

Mr. Juan Carlos Colombo, Ph.D. in Oceanography from the University of
Quebec, Professor at the Faculty of Sciences and Museum of the National
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ments, including a video recording, and, on 6 June 2006, it transmitted further
documents; copies of each series of documents were immediately sent to Uruguay.
6. On 6 and 7 June 2006, various communications were received fi'om the

5. On 2 June 2006, Argentina transmitted to the Court various docu-

these documents was immediately sent to Argentina.

of Uruguay" (of which paper copies were subsequently received); a copy of

ing the electronic version of two volumes of documents relating to the Argentine request for the indication of provisional measures, entitled "Observations

4. On 2 June 2006, Uruguay transmitted to the Court a CD-ROM contain-

ticular to "the effects of such activities on the quality of the waters of the River
Uruguay and on the areas affected by the river".
In its Application, Argentina, referring to Article 36, paragraph 1, of the
Statute of the Court, seeks to found the jurisdiction of the Court on Article 60,
paragraph 1, of the 1975 Statute.
2. Pursuant to Article 40, paragraph 2, of the Statute of the Court, the Registrar comlnunicated the Application forthwith to the Government of Uruguay.
In accordance with paragraph 3 of that Article, the Secretary-General of the
United Nations was notified of the filing of the Application.
3. On 4 May 2006, immediately after the filing of the Application, Argentina
also submitted a request for the indication of provisional measures based on
Article 41 of the Statute and Article 73 of the Rules of Court. In accordance
with Article 73, paragraph 2, of the Rules of Court, the Registrar transmitted a
certified copy of this request forthwith to the Government of Uruguay.

stated that this breach arose out of "the attthorization, construction and future
commissioning of two pulp mills on the River Uruguay", with reference in par-

1. On 4 May 2006, the Argentine Republic (hereinafter "Argentina") filed in
the Registry of the Court an Application instituting proceedings against the
Eastern Republic of Uruguay (hereinafter "Uruguay") in respect of a dispute
concerning the breach, allegedly committed by Uruguay, of obligations under
the Statute of the River Uruguay (United Nations, Treat), Series (UNTS),
Vol. 1295, No. 1-21425, p. 340), a treaty signed by Argentina and Uruguay at
Salto (Uruguay) on 26 February 1975 and having entered into force on 18 September 1976 (hereinafter the "1975 Statute"); in the Application, Argentina

delivers the following Judgment:

after deliberation,

composed as above,

THE COURT,

as Scientific Advisers and Experts,

Sciences Practice at Exponent, Inc., Alexandria, Virginia,
Mr. Neil McCubbin, Eng., B.Sc. (Eng.), 1st Class Honours, Glasgow, Associate of the Royal College of Science and Technology, Glasgow,

Mr. Charles A. Menzie, Ph.D., Principal Scientist and Director of the Eco-

Housing, Land Use Planning and Environmental Affairs,

ments in support of these comments.

16

16. On 15 July 2009, each of the Parties, as provided for in the agreement
between them and with the authorization of the Court, submitted comments on
the new documents produced by the other Party. Each Party also filed docu-

cle 56 of the Rules of Court. By letters of 23 June 2009, the Registrar informed
the Parties that the Court had decided to authorize them to proceed as they had
agreed. The new documents were duly filed within the agreed time-limit.

an agreement for the purpose of producing new documents pursuant to Arti-

14. By an Order of 14 September 2007, the Court, taking account of the
agreement of the Parties and of the circumstances of the case, authorized the
submission of a Reply by Argentina and a Rejoinder by Uruguay, and fixed
29 January 2008 and 29 July 2008 as the respective time-limits for the filing of
those pleadings. The Reply of Argentina and the Rejoinder of Uruguay were
duly filed within the time-limits so prescribed.
15. By letters dated 16 June 2009 and 17 June 2009 respectively, the Governments of Urugmay and Argentina notified the Court that they had come to

Statute to indicate provisional measures".

13. By an Order of 23 January 2007, the Court, having heard the Parties,
found "that the circumstances, as they [then] present[ed] themselves to [it],
[we]re not such as to require the exercise of its power under Article 41 of the

Argentina transmitted to the Court a volume of documents concerning Uruguay's request for the indication of provisional measures; the Registrar inamediately sent a copy of these documents to the Government of Uruguay.

12. On 18 December 2006, before the opening of the oral proceedings,

documents concerning the request for the indication of provisional measures,
entitled "Observations of Uruguay"; a copy of these documents was hnmediately sent to Argentina.

11. On 14 December 2006, Uruguay transmitted to the Court a volume of

Rules of Com't, the Registrm" transmitted a certified copy of this request forthwith to the Argentine Government.

10. On 29 November 2006, Uruguay, invoking Article 41 of the Statute and
Article 73 of the Rules of Court, in turn submitted a request for the indication
of provisional measures. In accordance with Article 73, paragraph 2, of the

9. By another Order of the same date, the Court, taking account of the views
of the Parties, fixed 15 January 2007 and 20 July 2007, respectively, as the timelimits for the filing of a Memorial by Argentina and a Counter-Memorial by
Uruguay; those pleadings were duly filed within the time-limits so prescribed.

indicate provisional measures".

8. By an Order of 13 July 2006, the Court, having heard the Parties, found
"that the circumstances, as they [then] present[ed] themselves to [it], [we]re not
such as to require the exercise of its power under Article 41 of the Statute to

Mr. RaN Emilio Vinuesa, and Uruguay chose Mr. Santiago Torres Bernfirdez.

the documents submitted by the other Party. Uruguay objected to the production of the video recording submitted by Argentina. The Court decided not to
authorize the production of that recording at the hearings.
7. Since the Court included upon the Bench no judge of the nationality of
the Parties, each of them exercised its right under Article 31, paragraph 3, of
the Statute to choose a judge ad hoc to sit in the case. Argentina chose

26

Parties, whereby each Party presented the Court with certain observations on
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Ms Raquel Piaggio, State Agency for Sanitary Works (OSE), Technical Con-
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17

reply provided by the other and received after the closure of the oral proceedings.

18

(ii) resume strict compliance with its obligations under the Statute of
the River Uruguay of 1975;

(i) cease hnmediately the internationally wrongful acts referred to
above;

2. to adjudge and declare that, as a result, the Eastern Republic of Uruguay
must:

cle 61, paragraph 4, of the Rules of Court. Pursuant to Article 72 of the
Rules of Court, one of the Parties submitted written colmnents on a written

Uruguay has committed the internationally wrongful acts set out in

1. to find that by unilaterally authorizing the construction of the CMB
and Orion pulp mills and the facilities associated with the latter on the
left bank of the River Uruguay, in breach of the obligations resulting
from the Statute of 26 February 1975, the Eastern Republic of

requests the International Court of Justice:

"For all the reasons described in this Memorial, the Argentine Republic

On behalf of the Government of Argentina,
in the Memorial:

the Parties:

23. In the written proceedings, the following submissions were presented by

Argentina reserves the right to amplify or amend these requests at a subsequent stage of the proceedings."

breach of the obligations incumbent upon it.

in future with the obligations incumbent upon it; and
4. that Uruguay shall make full reparation for the injury caused by its

3. that Uruguay shall cease its wrongful conduct and comply scrupulously

(e) the obligation to co-operate in the prevention of pollution and the
protection of biodiversity and of fisheries; and
2. that, by its conduct, Uruguay has engaged its international responsibility to Argentina;

the 1975 Statute and the other rules of international law to which that
instrument refers, including but not limited to:
(a) the obligation to take all necessary measures for the optimum and
rational utilization of the River Uruguay;
(b) the obligation of prior notification to CARU and to Argentina;
(c) the obligation to comply with the procedures prescribed in Chapter II of the 1975 Statute;
(d) the obligation to take all necessary measures to preserve the
aquatic environment and prevent pollution and the obligation to
protect biodiversity and fisheries, including the obligation to prepare a full and objective environmental impact study;

1. that Uruguay has breached the obligations incumbent upon it under

to adjudge and declare:

Application in the course of the subsequent procedure, requests the Court

while reserving the right to supplement, amend or modify the present

"On the basis of the foregoing statement of facts and law, Argentina,

22. In its Application, the following claims were made by Argentina:
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Chapters IV and V of this Memorial, which entail its international
responsibility;
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21. At the hearings, Members of the Court put questions to the Parties,
to which replies were given orally and in writing, in accordance with Arti-

Mr. Luigi Condorelli.

Mr. Stephen C. McCaffrey,
Mr. Lawrence H. Martin,

Mr. Neil McCubbin,

For Uruguay: H.E. Mr. Carlos Gianelli,
Mr. Alan Boyle,
Mr. Paul S. Reichler,

Mr. Daniel Mfiller.

Mr. Howard Wheater,
Ms Laurence Boisson de Chazournes,
Mr. Marcelo Kohen,
Mr. Alan B4raud,
Mr. Juan Carlos Colombo,

Mr. Philippe Sands,

For Argentina: H.E. Ms Susana Ruiz Cerutti,
Mr. Alain Pellet,

20. Public hearings were held between 14 September 2009 and 2 October
2009, at which the Court heard the oral arguments and replies of:

the meaning of Article 56, paragraph 2, of the Rules of Court, and that it had
not moreover identified any exceptional circumstance (Practice Direction IX,
paragraph 3) which justified their production at that stage of the proceedings.

new documents submitted by the Argentine Govermnent to be necessary within

trar informed the Parties that the Court did not consider the production of the

record of the case, it would present comments on them and submit documents
in support of those comments. By letters dated 28 September 2009, the Regis-

opposed to the production of these documents. It further indicated that if,
nevertheless, the Court decided to admit the documents in question into the

new documents to the Registry which it wished to produce. By letter of 28 September 2009, the Government of Uruguay informed the Court that it was

19. By letter of 25 September 2009, the Argentine Government, referring to
Article 56 of the Rules of Court and to Practice Direction IX, paragraph 2, sent

graph 4, of the Rules of Court and to Practice Direction IXbis, communicated
documents to the Court, forming part of publications readily available, on
which it intended to rely during the oral proceedings. Argentina made no objection with regard to these documents.

18. By letter of 15 September 2009, Uruguay, referring to Article 56, para-

from the opening of the oral proceedings.

pleadings and documents annexed would be made available to the public as

Court decided, after ascertaining the views of the Parties, that copies of the

17. In accordance with Article 53, paragraph 2, of the Rules of Court, the
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ings;
(v) provide adequate guarantees that it will refrain in future from preventing the Statute of the River Uruguay of 1975 from being
applied, in particular the consultation procedure established by
Chapter II of that Treaty.

relnedied by that situation being restored, of an amount to be
determined by the Court at a subsequent stage of these proceed-

(i) resume strict compliance with its obligations under the Statute of
the River Uruguay of 1975;
(ii) cease immediately the internationally wrongful acts by which it
has engaged its responsibility;
(iii) re-establish on the ground and in legal terms the situation that
existed before these internationally wrongful acts were committed;
(iv) pay compensation to the Argentine Republic for the damage
caused by these internationally wrongful acts that would not be

2. to adjudge and declare that, as a result, the Eastern Republic of Uruguay must:

the Eastern Republic of Uruguay has violated the obligations incumbent on it under the Statute of the River Uruguay of 26 February 1975
and has engaged its international responsibility;

ciated facilities on the left bank of the River Uruguay,

the construction and commissioning of the Orion mill and its asso-

the construction of the CMB mill;

1. to find that by authorizing

"For all the reasons described in its Memorial, which it fully stands by,
and in the present Reply, the Argentine Republic requests the International Court of Justice:

in the Reply:

1 See the Order of the Court of 13 July 2006 on Argentina's request for the indication of provisional measures, para. 82."

the end of these proceedings.

The Argentine Republic reserves the right to supplement or amend these
submissions should the need arise, in the light of the development of the
situation. This would in particular apply if Uruguay were to aggravate
the disputeI, for example if the Orion mill were to be commissioned before

determined by the Court at a subsequent stage of these proceedings;
(v) provide adequate guarantees that it will refrain in future from preventing the Statute of the River Uruguay of 1975 from being
applied, in particular the consultation procedure established by
Chapter II of that Treaty.

remedied by that situation being restored, of an amount to be

existed before the internationally wrongful acts referred to above

20

24. At the oral proceedings, the following final submissions were presented
by the Parties:

On the basis of the facts and arguments set out above, and reserving its
right to supplement or amend these Submissions, Uruguay requests that
the Court adjudge and declare that the clahns of Argentina are rejected,
and Uruguay's right to continue operating the Botnia plant in conformity
with the provisions of the 1975 Statute is affirmed."

Submissions

(f) if the Court finds, notwithstanding all the evidence to the contrary,
that Uruguay has actually caused damage to the river or to Argentina, it can order Uruguay to pay Argentina monetary compensation
under Articles 42 and 43 of the Statute; and
(g) the Court should issue a declaration making clear the Parties are obligated to ensure full respect for all the rights in dispute in this case,
including Uruguay's right to continue operating the Botnia plant in
conformity with the provisions of the 1975 Statute.

tion to protect the river or its aquatic environment, the Court can
order Uruguay to take whatever additional protective measures are
necessary to ensure that the plant conforms to the Statute's substantive requirements;

(e) if the Court finds, notwithstanding all the evidence to the contrary,
that the plant is not in complete compliance with Uruguay's obliga-

can issue a declaratory judgment to that effect, which would constitute an adequate form of satisfaction;

(b) the harm to the Uruguayan economy in terms of lost jobs and revenue would be substantial;
(c) in light of points (a) and (b), the remedy of tearing the plant down
would therefore be disproportionately onerous, and should not be
granted;
(d) if the Court finds, notwithstanding all the evidence to the contrary,
that Uruguay has violated its procedural obligations to Argentina, it

its substantive obligations under the 1975 Statute that would be sufficient to warrant the dismantling of the Botnia plant;

river or its ecosystem resulting from Uruguay's alleged violations of

(a) Argentina has not demonstrated any harm, or risk of harm, to the

"Based on all the above, it can be concluded that:

In the Rejoinder:

right to supplement or amend these Submissions, Uruguay requests that
the Court adjudge and declare that the claims of Argentina are rejected."

"On the basis of the facts and arguments set out above, and reserving its

in the Counter-Melnorial:

On behalf of the GovelTÿment of Uruguay,

in the case."

30

were committed;
(iv) pay compensation to the Argentine Republic for the damage
caused by these internationally wrongful acts that would not be
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The Argentine Republic reserves the right to supplement or amend these
submissions should the need arise, in the light of subsequent developments
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(iii) re-establish on the ground and in legal terms the situation that
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21

25. The dispute before the Court has arisen in connection with the
planned construction authorized by Uruguay of one pulp mill and the
construction and commissioning of another, also authorized by Uruguay,

cle 63) provisions.

22

sitional (Chapter XVI, Articles 61 to 62) and final (Chapter XVII, Arti-

disputes (Chapter XV, Article 60). Lastly, the 1975 Statute contains tran-

conciliation (Chapter XIV, Articles 58 to 59) and judicial settlement of

I. LEGAL FRAMEWORK

(Chapter XII, Articles 46 to 48). The 1975 Statute sets up the Adminis-

various powers of the parties over the river and vessels sailing on it

Articles 40 to 43), scientific research (Chapter XI, Articles 44 to 45), and

(Chapter VI, Articles 24 to 26), use of the waters of the fiver (Chapter VII, Articles 27 to 29), resources of the bed and subsoil (Chapter VIII,
Articles 30 to 34), the conservation, utilization and development of other
natural resources (Chapter IX, Articles 35 to 39), pollution (Chapter X,

13), pilotage (Chapter III, Articles 14 to 16), port facilities, unloading
and additional loading (Chapter IV, Articles 17 to 18), the safeguarding
of human life (Chapter V, Articles 19 to 23) and the salvaging of property

26. The boundary between Argentina and Uruguay in the River Uruguay is defined by the bilateral Treaty entered into for that purpose at
Montevideo on 7 April 1961 (UNTS, Vol. 635, No. 9074, p. 98). Articles 1 to 4 of the Treaty delimit the boundary between the Contracting
States in the river and attribute certain islands and islets in it to them.
Articles 5 and 6 concern the rÿgime for navigation on the river. Article 7
provides for the establishment by the parties of a "r6gime for the use of
the river" covering various subjects, including the conservation of living
resources and the prevention of water pollution of the river. Articles 8 to
10 lay down certain obligations concerning the islands and islets and
their inhabitants.
27. The "rÿgime for the use of the river" contemplated in Article 7 of
the 1961 Treaty was established through the 1975 Statute (see paragraph 1 above). Article 1 of the 1975 Statute states that the parties
adopted it "in order to establish the joint machinery necessary for the
optimum and rational utilization of the River Uruguay, in strict observance of the rights and obligations arising from treaties and other international agreements in force for each of the parties". After having thus
defined its purpose (Article 1) and having also made clear the meaning of
certain terms used therein (Article 2), the 1975 Statute lays down rules
governing navigation and works on the river (Chapter II, Articles 3 to

A. Legal Framework

the main facts of the case.

the River Uruguay by which the Parties are bound, the Court will set out

on the River Uruguay (see sketch-map No. 1 on p. 33 for the general
geographical context). After identifying the legal instruments concerning
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trative Commission of the River Uruguay (hereinafter "CARU", from
the Spanish acronym for "Comisi6n Administradora del Rio Uruguay")
(Chapter XIII, Articles 49 to 57), and then establishes procedures for

Memorial, Rejoinder and during the oral proceedings, Uruguay requests
that the Court adjudge and declare that the claims of Argentina are
rejected, and Uruguay's right to continue operating the Botnia plant in
conformity with the provisions of the 1975 Statute is affirmed."

"On the basis of the facts and argmnents set out in Uruguay's Counter-

On behalf of the Government of Uruguay,
at the heating of 2 October 2009:

venting the Statute of the River Uruguay of 1975 from being
applied, in particular the consultation procedure established by
Chapter II of that Treaty."

(v) provide adequate guarantees that it will refrain in future from pre-

ings;

remedied by that situation being restored, of an amount to be
determined by the Court at a subsequent stage of these proceed-

(i) resume strict compliance with its obligations under the Statute of
the River Uruguay of 1975;
(ii) cease hmnediately the internationally wrongful acts by which it
has engaged its responsibility;
(iii) re-establish on the ground and in legal terms the situation that
existed before these internationally wrongful acts were committed;
(iv) pay compensation to the Argentine Republic for the damage
caused by these internationally wrongful acts that would not be

2. to adjudge and declare that, as a result, the Eastern Republic of Uruguay must:

ciated facilities on the left bank of the River Uruguay,
the Eastern Republic of Uruguay has violated the obligations incumbent on it under the Statute of the River Uruguay of 26 February 1975
and has engaged its international responsibility;

the construction and commissioning of the Botnia mill and its asso-

1. to find that by authorizing
the construction of the ENCE mill;

the International Court of Justice:

"For all the reasons described in its Memorial, in its Reply and in the
oral proceedings, which it fully stands by, the Argentine Republic requests

at the hearing of 29 September 2009:

On behalf of the Government of Argentina,
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delegation that DINAMA would very shortly send CARU a report on
the CMB (ENCE) project.

30. A public hearing, attended by CARU's Legal Adviser and its technical secretary, was held on 21 July 2003 in the city of Fray Bentos concerning CMB's application for an environmental authorization. On
15 August 2003, CARU asked Uruguay for further information on various points concerning the planned CMB (ENCE) mill. This request was
reiterated on 12 September 2003. On 2 October 2003, DINAMA submitted its assessment report to the Uruguayan Ministry of Housing, Land
Use Planning and Environmental Affairs (hereinafter "MVOTMA", from
the Spanish abbreviation for "Ministerio de Vivienda Ordenamiento Territorial y Medio Ambiente"), recommending that CMB be granted an initial environmental authorization ("AAP" according to the Spanish abbreviation for "Autorizaci6n Ambiental Previa") subject to certain conditions. On 8 October 2003, CARU was informed by the Uruguayan

14 May 2003, Uruguay submitted to CARU a document entitled "Enviromnental Impact Study, Celulosas de M'Bopicudt. Summary for public
release". One month later, the CARU Subcommittee on Water Quality
and Pollution Control took notice of the document transmitted by
Uruguay and suggested that a copy thereof be sent to its technical
advisers for their opinions. Copies were also provided to the Parties'
delegations.

of the CMB (ENCE) project submitted by the promoters of this industrial project. This request was reiterated on 21 April 2003. On

dent of CARU wrote to the Uruguayan Minister of the Environment on
17 October 2002 seeking a copy of the environmental impact assessment

(ENCE) mill, informed the President of CARU of the project. The Presi-

Environment (hereinafter "DINAMA", from the Spanish acronym for
"Direcci6n Nacional de Medio Ambiente"). During the same period, representatives of CMB, which had been specially formed to build the CMB

the Parties) of the plan to Uruguay's National Directorate for the

approached the Uruguayan authorities and submitted an environmental impact assessment ("EIA" according to the abbreviation used by

29. On 22 July 2002, the promoters of this industrial project

28. The first pulp mill at the root of the dispute was planned by "Celulosas de M'Bopicuÿt S.A." (hereinafter "CMB"), a company formed by
the Spanish company ENCE (from the Spanish acronym for "Empresa
Nacional de Celulosas de Espafia", hereinafter "ENCE"). This mill, hereinafter referred to as the "CMB (ENCE)" mill, was to have been built on
the left bank of the River Uruguay in the Uruguayan department of Rio
Negro opposite the Argentine region of Gualeguaychfi, more specifically
to the east of the city of Fray Bentos, near the "General San Martin"
international bridge (see sketch-map No. 2 on p. 35).

B. CMB (ENCE) Project
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35. Following up on CARU's extraordinary meeting of 15 May 2004,
the CARU Subcommittee on Water Quality and Pollution Control pre-

procedural obligations under the 1975 Statute (see paragraphs 67 to 158).

34. On 2 March 2004, the Parties' Ministers for Foreign Affairs met in
Buenos Aires. On 15 May 2004, CARU resumed its work at an extraordinary plenary meeting during which it took note of the ministerial
"understanding" which was reached on 2 March 2004. The Parties are at
odds over the content of this "understanding". The Court will return to
this when it considers Argentina's claims as to Uruguay's breach of its

forwarded all of this documentation received from Uruguay to CARU.

entire file on the CMB (ENCE) project. On 23 February 2004, Argentina

32. The day after the meeting between the Heads of State of Argentina
and Uruguay, CARU declared its willingness to resume the technical
analyses of the CMB (ENCE) project as soon as Uruguay transmitted the
awaited documents. On 17 October 2003, CARU held an extraordinary
plenary meeting at the request of Argentina, at which Argentina
complained of Uruguay's granting on 9 October 2003 of the initial environmental authorization. Following the extraordinary meeting CARU
suspended work for more than six months, as the Parties could not agree
on how to implement the consultation mechanism established by the
1975 Statute.
33. On 27 October 2003, Uruguay transmitted to Argentina copies of
the enviromnental impact assessment submitted by ENCE on 22 July
2002, of DINAMA's final assessment report dated 2 October 2003 and of
the initial environmental authorization of 9 October 2003. Argentina
reacted by expressing its view that Article 7 of the 1975 Statute had not
been observed and that the transmitted documents did not appear
adequate to allow for a technical opinion to be expressed on the environmental impact of the project. On 7 November 2003, further to a request
from the Ministry of Foreign Affairs of Argentina, Uruguay provided
Argentina with a copy of the Uruguayan Ministry of the Environment's

was not opposed to the project per se. Argentina disputes these assertions.

CMB (ENCE) project otherwise than through the procedure under Articles 7 to 12 of the 1975 Statute and that Argentina let it be known that it

31. On 9 October 2003, MVOTMA issued an initial environmental
authorization to CMB for the construction of the CMB (ENCE) mill. On
the same date the Presidents of Argentina and Uruguay met at Anchorena
(Colonia, Uruguay). Argentina maintains that the President of Uruguay,
Jorge Battle, then promised his Argentine counterpart, Nÿstor Kirchner,
that no authorization would be issued before Argentina's environmental
concerns had been addressed. Uruguay challenges this version of the
facts and contends that the Parties agreed at that meeting to deal with the
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39. On 21 December 2004 DINAMA held a public hearing, attended

on the proposal of that subcommittee, to ask Uruguay to provide further
information on the application for an initial environmental authorization. CARU transmitted this request for further information to Uruguay
by note dated 16 November 2004.

Quality and Pollution Control (see paragraph 35 above), CARU decided,

representatives and again expressed the need for further information
on Botnia's application to DINAMA for an initial environmental
authorization. On 12 November 2004, when approving the water quality
monitoring plan put forward by the CARU Subcommittee on Water

19 October 2004, CARU held another meeting with Botnia

38. After informing the Uruguayan authorities of this industrial
project in late 2003, the project promoters submitted an application to
them for an initial environmental authorization on 31 March 2004
and supplemented it on 7 April 2004. Several weeks later, on 29
and 30 April 2004, CARU members and Botnia representatives met
informally. Following that meeting, CARU's Subcommittee on
Water Quality and Pollution Control suggested on 18 June 2004 that
Botnia expand on the information provided at the meeting. On

also near the city of Fray Bentos (see sketch-map No. 2 on p. 35). It has
been operational and functioning since 9 November 2007.

metres downstream of the site planned for the CMB (ENCE) mill, and

(Botnia) mill.

28

construction of a chimney and concrete foundations for the Orion (Botnia) mill. Further authorizations were granted as the construction of this
mill proceeded, for example in respect of the waste treatment installations. On 13 October 2005, Uruguay transmitted additional documentation to CARU concerning the port terminal adjacent to the Orion

CARU on 15 August 2005. On 22 August 2005, Uruguay authorized the

42. On 5 July 2005, Uruguay authorized Botnia to build a port adjacent to the Orion (Botnia) mill. This authorization was transmitted to

service.

monitoring on the IFC's behalf of the plant once it had been placed in

IFC nevertheless decided to provide financial support for the Orion (Botnia) mill, but did commission EcoMetrix, a consultancy specializing in
environmental and industrial matters, to prepare various technical reports
on the planned mill and an environmental impact assessment of it.
EcoMetrix was also engaged by the IFC to carry out environmental

the "IFC") contributing to the financing of the planned pulp mills. The

41. On 26 June 2005, Argentina wrote to the President of the International Bank for Reconstruction and Development to express its concern
at the possibility of the International Finance Corporation (hereinafter

3 February 2006. The Court will return later to the significance of this
process agreed on by the Parties (see paragraphs 132 to 149).

undertaken within the GTAN had failed; Argentina did likewise on

CMB (ENCE) and Orion (Botnia) mills within 180 days. The GTAN
held twelve meetings between 3 August 2005 and 30 January 2006, with
the Parties exchanging various documents in the context of this bilateral
process. On 31 January 2006, Uruguay determined that the negotiations

40. On 31 May 2005, in pursuance of an agreement made on
5 May 2005 by the Presidents of the two Parties, their Ministers for Foreign Affairs created a High-Level Technical Group (hereinafter the
"GTAN", from the Spanish abbreviation for "Grupo Tÿcnico de Alto
Nivel"), which was given responsibility for resolving the disputes over the

ute. Argentina reiterated this position at the CARU meeting on 6 May
2005. On 12 April 2005, Uruguay had in the meantime authorized the
clearance of the future mill site and the associated groundworks.

founded in view of the procedural obligations laid down in the 1975 Stat-

for the construction of the Orion (Botnia) mill and an adjacent port terminal. At a CARU meeting on 11 March 2005, Argentina questioned
whether the granting of the initial environmental authorization was well-

MVOTMA issued the initial authorization to Botnia on 14 February 2005

ronmental authorization be granted, subject to certain conditions.

(Botnia) mill on 11 February 2005 and recommended that the initial envi-

by a CARU adviser, on the Orion (Botnia) project in Fray Bentos.
DINAMA adopted its environmental impact study of the planned Orion
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This second pulp mill, called "Orion" (hereinafter the "Orion (Botnia)"
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mill), has been built on the left bank of the River Uruguay, a few ldlo-

37. The second industrial project at the root of the dispute before the
Court was undertaken by "Botnia S.A." and "Botnia Fray Bentos S.A."
(hereinafter "Botnia"), companies formed under Uruguayan law in 2003
specially for the purpose by Oy Metsii-Botnia AB, a Finnish company.

C. Orion (Bomia) Mill

On 28 March 2006, the project's promoters decided to halt the work for
90 days. On 21 September 2006, they announced their intention not to
build the mill at the planned site on the bank of the River Uruguay.

begin for the construction of the CMB (ENCE) mill (ground clearing).

36. On 28 November 2005, Uruguay authorized preparatory work to

pared a plan for monitoring water quality in the area of the pulp mills
(hereinafter the "PROCEL" plan from the Spanish acronym for "Plan de
Monitoreo de la Calidad Ambiental del Rio Uruguay en Areas de Plantas Celuldsicas"). CARU approved the plan on 12 November 2004.
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authorization of the construction and colmnissioning of "the Botnia mill
and its associated facilities on the left bank of the River Uruguay". The
Court does not consider the port terminal at Nueva Palmira, which lies
some 100 km south of Fray Bentos, downstream of the Orion (Bomia)

authorization of the construction of the CMB (ENCE) mill and the

pute before it. Indeed, nowhere in the claims asserted in its Application
or in the submissions in its Memorial or Reply (see paragraphs 22 and 23
above) did Argentina explicitly refer to the port terminal at Nueva
Palmira. In its final submissions presented at the hearing on 29 September 2009, Argentina again limited the subject-matter of its claims to the

these port facilities do not fall within the scope of the subject of the dis-

authorizations for the port terminal were properly issued by Uruguay.
The Court deems it unnecessary to review the detailed facts leading up to
the construction of the Nueva Palmira terminal, being of the view that

light of the procedural obligations laid down in the 1975 Statute, the

45. In their written pleadings the Parties have debated whether, in

44. In addition, Uruguay authorized Ontur International S.A. to build
and operate a port terminal at Nueva Palmira. The terminal was inaugurated in August 2007 and, on 16 November 2007, Uruguay transmitted to
CARU a copy of the authorization for its colmnissioning.

43. Argentina referred the present dispute to the Court by Application
dated 4 May 2006. On 24 August 2006, Uruguay authorized the commissioning of the port terminal adjacent to the Orion (Botnia) mill and gave
CARU notice of this on 4 September 2006. On 12 September 2006, Uruguay authorized Botnia to extract and use water from the river for industrial purposes and formally notified CARU of its authorization on
17 October 2006. At the summit of Heads of State and Government of
the Ibero-American countries held in Montevideo in November 2006, the
King of Spain was asked to endeavour to reconcile the positions of the
Parties; a negotiated resolution of the dispute did not however result. On
8 November 2007, Uruguay authorized the commissioning of the Orion
(Botnia) mill and it began operating the next day. In December 2009, Oy
Metsii-Botnia AB transferred its interest in the Orion (Botnia) mill to
UPM, another Finnish company.

mill should be suspended. At a meeting between the Heads of State of the
Parties at Santiago de Chile on 11 March 2006, Uruguay's President
asked ENCE and Botnia to suspend construction of the mills. ENCE suspended work for 90 days (see paragraph 36 above), Botnia for ten.

tial work connected with the Orion (Botnia) mill and the CMB (ENCE)

Argentina repeatedly asked, including at CARU meetings, that the ini-

PULP MILLS (JUDGMENT)

39

40

$ $

30

1 The Montevideo Treaty of 7 April 1961, concerning the boundary constituted by the
River Uruguay (UNTS, Vol. 635, No. 9074, p. 98; footnote added).

49. Uruguay acknowledges that the Court's jurisdiction under the
compromissory clause extends to claims concerning any pollution or type
of harm caused to the River Uruguay, or to organisms living there, in
violation of the 1975 Statute. Uruguay also acknowledges that claims
concerning the alleged impact of the operation of the pulp mill on the

cannot be settled by direct negotiations may be submitted by either party
to the International Court of Justice." The Parties differ as to whether all
the claims advanced by Argentina fall within the ambit of the compromissory clause.

ing the interpretation or application of the Treaty 1 and the Statute which

48. The Parties are in agreement that the Court's jurisdiction is based
on Article 36, paragraph 1, of the Statute of the Court and Article 60,
paragraph 1, of the 1975 Statute. The latter reads: "Any dispute concern-

II. ScoPE OF THE COURT'S JURISDICTION

graphs 267 to 280).

47. Having thus related the circumstances surrounding the dispute
between the Parties, the Court will consider the basis and scope of its
jux'isdiction, including questions relating to the law applicable to the
present dispute (see paragraphs 48 to 66). It will then examine Argentina's allegations of breaches by Uruguay of procedural obligations (see
paragraphs 67 to 158) and substantive obligations (see paragraphs 159 to
266) laid down in the 1975 Statute. Lastly, the Court will respond to the
claims presented by the Parties in their final submissions (see para-

46. The dispute submitted to the Court concerns the interpretation
and application of the 1975 Statute, namely, on the one hand whether
Uruguay complied with its procedural obligations under the 1975 Statute
in issuing authorizations for the construction of the CMB (ENCE) mill
as well as for the construction and the colmnissioning of the Orion (Botnia) mill and its adjacent port; and on the other hand whether Uruguay
has compiled with its substantive obligations under the 1975 Statute since
the commissioning of the Orion (Botnia) mill in November 2007.

mill (see sketch-map No. 1 on p. 33), and is used by other economic
operators as well, to be a facility "associated" with the mill.
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co-ordinate, through the Commission, the necessary measures to avoid
any change in the ecological balance and to control pests and other
harmful factors in the river and the areas affected by it", leaves no doubt

The plain language of Article 36, which provides that "[qhe parties shall

Only those claims advanced by Argentina which are based on the provisions of the 1975 Statute fall within the Court's jurisdiction ratione
materiae under the compromissory clause contained in Article 60.
Although Argentina, when making claims concerning noise and "visual"
pollution allegedly caused by the pulp mill, invokes the provision of Article 36 of the 1975 Statute, the Court sees no basis in it for such claims.

to interpret its provisions and to determine their scope ratione materiae.

tions under the 1975 Statute, as alleged by Argentina, the Court will have

52. In order to determine whether Uruguay has breached its obliga-

Treaty.

claim to the effect that Uruguay violated obligations under the 1961

tion of the [1961] Treaty and the [1975] Statute". Argentina has made no

purposes, particularly in the Gualeguaychfi resort on its bank of the
river. This claim, according to Argentina, also falls within the Court's
jurisdiction.
51. The Court, when addressing various allegations or claims advanced
by Argentina, will have to determine whether they concern "the interpretation or application" of the 1975 Statute, as its jurisdiction under Article
60 thereof covers "[a]ny dispute concerning the interpretation or applica-

Orion (Botnia) mill negatively affect the use of the fiver for recreational

of the parties to co-ordinate measures to avoid any change in the ecological balance and to control harmful factors in the river and the areas
affected by it, Argentina asserts that the Court has jurisdiction also with
respect to claims concerning air pollution and even noise and "visual"
pollution. Moreover, Argentina contends that bad odours caused by the

Relying on Article 36 of the 1975 Statute, which lays out the obligation

50. Argentina maintains that Uruguay's position on the scope of the
Court's jurisdiction is too narrow. It contends that the 1975 Statute was
entered into with a view to protect not only the quality of the waters of
the river but more generally its "rfghne" and the areas affected by it.

ronment would fall within the jurisdiction of the Court.

Uruguay nevertheless does concede that air pollution which has harmful effects on the quality of the waters of the river or on the aquatic envi-

quality of the waters of the river fall within the compromissory clause.
On the other hand, Uruguay takes the position that Argentina cannot
rely on the compromissory clause to submit claims regarding every type
of environmental damage. Uruguay further argues that Argentina's contentions concerning air pollution, noise, visual and general nuisance, as
well as the specific impact on the tourism sector, allegedly caused by the
Orion (Botnia) mill, do not concern the interpretation or the application
of the 1975 Statute, and the Court therefore lacks jurisdiction over them.
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principles governing the law of international watercourses and principles
of international law ensuring protection of the environment. It asserts
that the 1975 Statute must be interpreted so as to take account of all "relevant rules" of international law applicable in the relations between the
Parties, so that the Statute's interpretation remains current and evolves in
accordance with changes in environmental standards. In this connection
Argentina refers to the principles of equitable, reasonable and noninjurious use of international watercourses, the principles of sustainable
development, prevention, precaution and the need to carry out an environmental impact assessment. It contends that these rules and principles

contends notably that the 1975 Statute must be interpreted in the light of

55. Argentina asserts that the 1975 Statute constitutes the law applicable to the dispute before the Court, as supplemented so far as its application and interpretation are concerned, by various customary principles
and treaties in force between the Parties and referred to in the Statute.
Relying on the rule of treaty interpretation set out in Article 31, paragraph 3 (c) of the Vienna Convention on the Law of Treaties, Argentina

gations of the Parties under international agreements and general international law invoked by Argentina and to the role of such agreements
and general international law in the context of the present case.

jurisdiction under Article 60 of the 1975 Statute also encompasses obli-

54. The Court now therefore turns its attention to the issue whether its

53. Characterizing the provisions of Articles 1 and 41 of the 1975 Statute as "referral clauses", Argentina ascribes to them the effect of incorporating into the Statute the obligations of the Parties under general
international law and a number of multilateral conventions pertaining to
the protection of the environment. Consequently, in the view of Argentina, the Court has jurisdiction to determine whether Uruguay has complied with its obligations under certain international conventions.

Similarly, no provision of the 1975 Statute addresses the issue of "bad
odours" complained of by Argentina. Consequently, for the same reason,
the claim regarding the impact of bad odours on tourism in Argentina
also falls outside the Court's jurisdiction. Even if bad odours were to be
subsumed under the issue of air pollution, which will be addressed in
paragraphs 263 and 264 below, the Court notes that Argentina has submitted no evidence as to any relationship between the alleged bad odours
and the aquatic environment of the fiver.

by Argentina. Nor does the Court see any other basis in the 1975 Statute
for such claims; therefore, the claims relating to noise and visual pollution are manifestly outside the jurisdiction of the Court conferred upon it
under Article 60.

that it does not address the alleged noise and visual pollution as claimed
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joint machinery necessary for the optimum and rational utilization

tuted by the River Uruguay of 7 April 1961, in order to establish the

"The parties agree on this Statute, in implementation of the provisions of Article 7 of the Treaty concerning the Boundary Consti-

59. Article 1 of the 1975 Statute reads as follows:

tina.

can be read as incorporating into the 1975 Statute the obligations of the
Parties under the various multilateral conventions relied upon by Argen-

58. The Court will first address the issue whether Articles 1 and 41 (a)

57. Uruguay likewise considers that the 1975 Statute must be interpreted in the light of general international law and it observes that the
Parties concur on this point. It maintains however that its interpretation
of the 1975 Statute accords with the various general principles of the law
of international watercourses and of international environmental law,
even if its understanding of these principles does not entirely correspond
to that of Argentina. Uruguay considers that whether Articles 1 and
41 (a) of the 1975 Statute can be read as a referral to other treaties in
force between the Parties has no bearing in the present case, because conventions relied on by Argentina are either irrelevant, or Uruguay cannot
be found to have violated any other conventional obligations. In any
event, the Court would lack jurisdiction to rule on alleged breaches of
international obligations which are not contained in the 1975 Statute.

are applicable in giving the 1975 Statute a dynamic interpretation,
although they neither replace it nor restrict its scope.
56. Argentina further considers that the Court must require compliance with the PalSies' treaty obligations referred to in Articles 1 and
41 (a) of the 1975 Statute. Argentina maintains that the "referral clauses"
contained in these articles make it possible to incorporate and apply obligations arising from other treaties and international agreements binding
on the Parties. To this end, Argentina refers to the 1973 Convention on
International Trade in Endangered Species of Wild Fauna and Flora
(hereinafter the "CITES Convention"), the 1971 Ramsar Convention on
Wetlands of International Importance (hereinafter the "Ramsar Convention"), the 1992 United Nations Convention on Biological Diversity
(hereinafter the "Biodiversity Convention"), and the 2001 Stockhohn
Convention on Persistent Organic Pollutants (hereinafter the "POPs
Convention"). It asserts that these conventional obligations are in addition to the obligations arising under the 1975 Statute, and observance of
them should be ensured when application of the Statute is being considered. Argentina maintains that it is only where "more specific rules of the
[1975] Statute (lex specialis)" derogate from them that the instruments
to which the Statute refers should not be applied.
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The fact that Article 1 does not require that the "treaties and other

(emphasis added).

River Uruguay".
60. There is one additional element in the language of Article 1 of
the 1975 Statute which should be noted. It mentions "treaties and
other international agreements in force for each of the parties" (in
Spanish original "tratados y demurs compromisos interaaacionales vigentes para cualquiera de las partes"; emphasis added). In the French
translation, this part of Article 1 reads "traitts et autres engagements
internationaux en vigueur it l'tgard de l'une ou l'autre des parties"

Article 7 of the Treaty concerning the Boundary Constituted by the

The presence of the conjunction in the Spanish text suggests that the
clause "in strict observance of the rights and obligations arising from
treaties and other international agreements in force for each of the
parties" is linked to and is to be read with the fit'st part of Article 1, i.e.,
"[t]he parties agree on this Statute, in implementation of the provisions of

"Las partes acuerdan el presente Estatuto, en cumplimiento de lo
dispuesto en el Articulo 7 del Tratado de Limites en el Rio Uruguay,
de 7 de Abril de 1961 con el fin de establecer los mecanismos
comunes necesafios para el 6ptinao y racional aprovechamiento del
Rio Uruguay, yen estricta observancia de los derechos y obligaciones emergentes de los tratados y demits compromisos internacionales vigentes para cualquiera de las partes." (Ibid., p. 332; emphasis
added.)

text and reads as follows:

it is contained in the Spanish text of the Statute, which is the authentic

Article 1 sets out the purpose of the 1975 Statute. The Parties concluded it in order to establish the joint machinery necessary for the
rational and optimum utilization of the River Uruguay. It is true that this
article contains a reference to "the rights and obligations arising from
treaties and other international agreements in force for each of the
parties". This reference, however, does not suggest that the Parties sought
to make compliance with their obligations under other treaties one of
their duties under the 1975 Statute; rather, the reference to other treaties
emphasizes that the agreement of the Parties on the Statute is reached
in implementation of the provisions of Article 7 of the 1961 Treaty
and "in strict observance of the rights and obligations arising from
treaties and other international agreements in force for each of the
parties" (emphasis added). While the conjunction "and" is missing
from the English and French translations of the 1975 Statute, as
published in the United Nations Treaty Series (ibid., p. 340 and p. 348),

of the River Uruguay, in strict observance of the rights and obligations arising from treaties and other international agreements in
force for each of the parties." (UNTS, Vol. 1295, No. 1-21425,
p. 340; footnote omitted.)
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The purpose of the provision in Article 41 (a) is to protect and preserve the aquatic environment by requiring each of the parties to enact
rules and to adopt appropriate measures. Article 41 (a) distinguishes
between applicable international agreements and the guidelines and recommendations of international technical bodies. While the former are legally
binding and therefore the domestic rules and regulations enacted and the
measures adopted by the State have to comply with them, the latter, not
being formally binding, are, to the extent they are relevant, to be taken
into account by the State so that the domestic rules and regulations and
the measures it adopts are compatible ("con adecuacidn") with those
guidelines and recommendations. However, Article 41 does not incorporate international agreements as such into the 1975 Statute but rather sets
obligations for the parties to exercise their regulatory powers, in conformity with applicable international agreements, for the protection and

Statute.

ish text ("dictando las normas y adoptando las medidas apropiadas").
Basing itself on the original Spanish text, it is difficult for the Court to see
how this provision could be construed as a "referral clause" having the
effect of incorporating the obligations of the parties under international
agreements and other norms envisaged within the ambit of the 1975

appear in the English translation while they appear in the original Span-

62. The Court observes that the words "adopting appropriate" do not

(c) to inform one another of any rules which they plan to prescribe
with regard to water pollution in order to establish equivalent
rules in their respective legal systems." (Emphasis added.)

1) the technical requirements in force for preventing water pollution, and
2) the severity of the penalties established for violations;

(b) not to reduce in their respective legal systems:

nical bodies;

(a) to protect and preserve the aquatic environment and, in particular, to prevent its pollution, by prescribing appropriate rules
and [adopting appropriate] measures in accordance with applicable international agreements and in keeping, where relevant,
with the guidelines and recommendations of international tech-

"Without prejudice to the functions assigned to the Commission
in this respect, the parties undertake:

considers as constituting another "referral clause" incorporating the obligations under international agreements into the Statute, reads as follows:

61. Article 41 of the 1975 Statute, paragraph (a) of which Argentina

international agreements" should be in force between the two parties thus
clearly indicates that the 1975 Statute takes account of the prior commitments of each of the parties which have a bearing on it.
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66. In the interpretation of the 1975 Statute, taking account of relevant rules of international law applicable in the relations between the
Parties, whether these are rules of general international law or contained
in multilateral conventions to which the two States are parties, nevertheless has no bearing on the scope of the jurisdiction conferred on the

parties".

interpretation will also take into account, together with the context, "any
relevant rules of international law applicable in the relations between the

[Statute] in their context and in light of its object and purpose". That

accordance with the ordinary meaning to be given to the terms of the

tion. Accordingly the 1975 Statute is to be "interpreted in good faith in

The Parties nevertheless are in agreement that the 1975 Statute is to be
interpreted in accordance with rules of customary international law on
treaty interpretation, as codified in Article 31 of the Vienna Convention
on the Law of Treaties.
65. The Court has had recourse to these rules when it has had to interpret the provisions of treaties and international agreements concluded
before the entry into force of the Vienna Convention on the Law of Treaties in 1980 (see, e.g., Territorial Dispute (Libyan Arab Jctmahiriya/
Chad), Judgment, L C.J. Reports 1994, p. 21, para. 41; Kasikili/Sedudu
lsland (Botswana/Namibia), Judgment, 1. C.J. Reports 1999 (II), p. 1059,
para. 18).
The 1975 Statute is also a treaty which predates the entry into force of
the Vienna Convention on the Law of Treaties. In interpreting the terms
of the 1975 Statute, the Court will have recourse to the customary rules
on treaty interpretation as reflected in Article 31 of the Vienna Conven-

64. The Court next briefly turns to the issue of how the 1975 Statute is
to be interpreted. The Parties concur as to the 1975 Statute's origin and
historical context, although they differ as to the nature and general tenor
of the Statute and the procedural and substantive obligations therein.

plied with its obligations thereunder.

63. The Court concludes that there is no basis in the text of Article 41
of the 1975 Statute for the contention that it constitutes a "referral
clause". Consequently, the various multilateral conventions relied on by
Argentina are not, as such, incorporated in the 1975 Statute. For that
reason, they do not fall within the scope of the compromissory clause and
therefore the Court has no jurisdiction to rule whether Uruguay has com-

preservation of the aquatic environment of the River Uruguay. Under
Article 41 (b) the existing requirements for preventing water pollution
and the severity of the penalties are not to be reduced. Finally, paragraph (c) of Article 41 concerns the obligation to inform the other party
of plans to prescribe rules on water pollution.
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71. Argentina maintains that the procedural provisions laid down in
Articles 7 to 12 of the 1975 Statute are aimed at ensuring "the optimum

A. The Links between the Procedural Obligations
and the Substantive Obligations

the procedural obligations and their interrelation with each other (B);
whether the Parties agreed to derogate from the procedural obligations
set out in the 1975 Statute (C); and Uruguay's obligations at the end of
the negotiation period (D).

between the procedural obligations and the substantive obligations (A);

69. Argentina argues that, at the end of the procedural mechanism
provided for by the 1975 Statute, and in the absence of agreement
between the Parties, the latter have no choice but to submit the matter to
the Court under the terms of Articles 12 and 60 of the Statute, with Uruguay being unable to proceed with the construction of the planned mills
until the Court has delivered its Judgment.
70. Following the lines of the argument put forward by the Applicant,
the Court will examine in turn the following four points: the links

With regard to the procedural obligations, these are said by Argentina
to constitute an integrated and indivisible whole in which CARU, as an
organization, plays an essential role.
Consequently, according to Argentina, Uruguay could not invoke
other procedural arrangements so as to derogate from the procedural
obligations laid down by the 1975 Statute, except by mutual consent.

latter.

68. Argentina takes the view that the procedural obligations were
intrinsically linked to the substantive obligations laid down by the
1975 Statute, and that a breach of the former entailed a breach of the

projects and the facilities associated with the latter, on the left bank of
the River Uruguay near the city of Fray Bentos.

1975 Statute, in relation to the (CMB) ENCE and Orion (Botnia) mill

67. The Application filed by Argentina on 4 May 2006 concerns the
alleged breach by Uruguay of both procedural and substantive obligations laid down in the 1975 Statute. The Court will start by considering
the alleged breach of procedural obligations under Articles 7 to 12 of the

III. THE ALLEGED BREACH OF PROCEDURAL OBLIGATIONS

Court under Article 60 of the 1975 Statute, which remains confined to
disputes concerning the interpretation or application of the Statute.
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75. The Court notes that the object and purpose of the 1975 Statute,
set forth in Article 1, is for the Parties to achieve "the optimum and
rational utilization of the River Uruguay" by means of the "joint machinery" for co-operation, which consists of both CARU and the procedural
provisions contained in Articles 7 to 12 of the Statute.
The Court has observed in this respect, in its Order of 13 July 2006,
that such use should allow for sustainable development which takes
account of "the need to safeguard the continued conservation of the river
environment and the fights of economic development of the riparian
States" (Pulp Mills on the River Uruguay (Argentina v. Uruguay), Provisional Measures, Order of 13 July 2006, I.C.J. Reports 2006, p. 133,
para. 80).
76. In the Gabÿikovo-Nagymaros case, the Court, after recalling that
"[t]his need to reconcile econonfic development with protection of the
environment is aptly expressed in the concept of sustainable development", added that "[i]t is for the Parties themselves to find an agreed
solution that takes account of the objectives of the Treaty" (Gabdilcovo-

74. However, Uruguay rejects Argentina's argument as artificial, since
it appears to mix procedural and substantive questions with the aim of
creating the belief that the breach of procedural obligations necessarily
entails the breach of substantive ones. According to Uruguay, it is for the
Court to determine the breach, in itself, of each of these categories of
obligations, and to draw the necessary conclusions in each case in terms
of responsibility and reparation.

73. Uruguay similarly takes the view that the procedural obligations
are intended to facilitate the performmace of the substantive obligations,
the former being a means rather than an end. It too points out that Article I of the 1975 Statute defines its object and purpose.

to which the 1975 Statute created "a comprehensive rÿgime".

said to be supported by the Order of the Court of 13 July 2006, according

72. It follows, according to Argentina, that a breach of the procedural
obligations automatically entails a breach of the substantive obligations,
since the two categories of obligations are indivisible. Such a position is

and rational utilization of the [r]iver" (Article 1), just as are the provisions concerning use of water, the conservation, utilization and development of other natural resources, pollution and research. The aim is also
said to be to prevent the Parties from acting unilaterally and without
regard for earlier or current uses of the river. According to Argentina,
any disregarding of this machinery would therefore undermine the object
and purpose of the 1975 Statute; indeed the "optilnmn and rational
utilization of the [r]iver" would not be ensured, as this could only
be achieved in accordance with the procedures laid down under the
Statute.
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80. The 1975 Statute imposes on a party which is planning certain
activities, set out in Article 7, first paragraph, procedural obligations
whose content, interrelation and time-limits are specified as follows in

B. The Procedural Obligations and Their Interrelation

the circumstances.

Likewise, the fact that the parties have complied with their substantive
obligations does not mean that they are deemed to have complied ipso
facto with their procedural obligations, or are excused from doing so.
Moreover, the link between these two categories of obligations can also
be broken, in fact, when a party which has not complied with its procedural obligations subsequently abandons the implementation of its
plalmed activity.
79. The Court considers, as a result of the above, that there is indeed
a functional link, in regard to prevention, between the two categories of
obligations laid down by the 1975 Statute, but that link does not prevent
the States parties from being required to answer for those obligations
separately, according to their specific content, and to assume, if necessary, the responsibility resulting from the breach of them, according to

ones.

40

Such notification shall specify which aspects of the work or the

the period of 180 days established in Article 8.

Should the notified party come to the conclusion that the execution of the work or the programme of operations might significantly
impair navigation, the r6gime of the river or the quality of its waters,
it shall so notify the other party, through the Commission, within

Article 11

carried out in order to determine whether they conform to the plan
submitted.

Article 10
The notified party shall have the right to inspect the works being

If the notified party raises no objections or does not respond
within the period established in Article 8, the other party may carry
out or authorize the work planned.

Article 9

This period may be extended at the discretion of the Commission
if the complexity of the plan so requires.

mentation.

on which the delegation of the notified party receives the full docu-

The period of 180 days mentioned above shall begin on the date

the notified party shall have 30 days in which to so inform, through
the Commission, the party which plans to carry out the work.

1975 Statute indicate that a party may fulfil its substantive obligations by

complying solely with its procedural obligations, nor that a breach of
procedural obligations automatically entails the breach of substantive

Article 8
The notified party shall have a period of 180 days in which to

probable ilnpact of such works on navigation, the r6gime of the river
or the quality of its waters.

other technical data that will enable the notified party to assess the

If the Commission finds this to be the case or if a decision cannot
be reached in that regard, the party concerned shall notify the other
party of the plan through the said Commission.
Such notification shall describe the main aspects of the work and,
where appropriate, how it is to be carried out and shall include any

waters, it shall notify the Colmnission, which shall determine on a
preliminary basis and within a maximum period of 30 days whether
the plan might cause significant damage to the other party.

to affect navigation, the r4gime of the fiver or the quality of its

If one party plans to construct new channels, substantially modify
or alter existing ones or carry out any other works which are liable

"Article 7
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its delegation to the Commission receives the notification.
Should the documentation referred to in Article 7 be incomplete,
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78. The Court notes that the 1975 Statute created CARU and established procedures in connection with that institution, so as to enable the
parties to fulfil their substantive obligations. However, nowhere does the

"comprehensive and progressive r6gime" (Pulp Mills on the River Uruguay (Argentina v. Uruguay), Provisional Measures, Order of 13 July
2006, I.C.J. Reports 2006, p. 133, para. 81), since the two categories of
obligations mentioned above complement one another perfectly, enabling
the parties to achieve the object of the Statute which they set themselves
in Article 1.

Court has described the r6gilne put in place by the 1975 Statute as a

Nagymaros Project (Hungary/Slovakia), Judgment, L C.J. Reports 1997,
p. 78, paras. 140-141).
77. The Court observes that it is by co-operating that the States concerned can jointly manage the risks of damage to the environment that
might be created by the plans initiated by one or other of them, so as to
prevent the damage in question, through the performance of both the
procedural and the substantive obligations laid down by the 1975 Statute. However, whereas the substantive obligations are frequently worded
in broad terms, the procedural obligations are narrower and more specific, so as to facilitate the implementation of the 1975 Statute through a
process of continuous consultation between the parties concerned. The
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gation (Article 7, first paragraph, of the 1975 Statute) to refer the matter

82. According to Argentina, by failing to comply with the initial obli-

other party (second paragraph). By contrast, the English translation uses
the same verb "notify" in respect of both obligations. In order to confolan to the original Spanish text, the Court will use in both linguistic
versions of this Judgment the verb "inform" for the obligation set out in
the first paragraph of Article 7 and the verb "notify" for the obligation
set out in the second and third paragraphs.
The Court considers that the procedural obligations of informing,
notifying and negotiating constitute an appropriate means, accepted by
the Parties, of achieving the objective which they set themselves in Article 1 of the 1975 Statute. These obligations are all the more vital when a
shared resource is at issue, as in the case of the River Uruguay, which can
only be protected through dose and continuous co-operation between
the riparian States.

the obligation to inform ("comunicar") CARU of any plan falling within
its purview (first paragraph) and the obligation to notify ("notificar") the

The Court notes that, just as the original Spanish text, the French
translation of this Article (see paragraph 80 above) distinguishes between

"La parte que proyecte la construcci6n de nuevos canales, la
modificaci6n o alteraci6n significativa de los ya existentes o la realizaci6n de cualesquiera otras obras de entidad suficiente para afectar
la navegaci6n, el r6gimen del Rio o la calidad de sus aguas, deberÿt
comunicarlo a la Comisi6n, la cual determinarit sumariamente, y en
un plazo mfiximo de treinta dias, si el proyecto puede producir perjuicio sensible a la otra parte.
Si asi se resolviere o no se llegare a una decisi6n al respecto, la
parte interesada deberit notificar el proyecto a la otra parte a trav6s
de la misma Comisi6n.
En la notificacidn deberim figurar los aspectos esenciales de la
obra y, si fuere el caso, el modo de su operaci6n y los demurs datos
tÿcnicos que permitan a la parte notificada hacer una evaluacidn del
efecto probable que la obra ocasionarfi, a la navegaci6n, al r4gimen
del Rio o a la calidad de sus aguas."

81. The original Spanish text of Article 7 of the 1975 Statute reads as
follows:

Should the parties fail to reach agreement within 180 days following the notification referred to in Article 11, the procedure indicated
in Chapter XV shall be followed."

Article 12

programme of operations might significantly impair navigation, the
r6gime of the river or the quality of its waters, the technical reasons
on which this conclusion is based and the changes suggested to the
plan or programme of operations.
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in this respect, Uruguay is said to be calling the 1975 Statute fundamentally into question.
86. The Court recalls that it has already described CARU as

all areas covered by the 1975 Statute. By failing to fulfil its obligations

85. For Argentina, on the other hand, the 1975 Statute is not merely
a bilateral treaty imposing reciprocal obligations on the parties; it
establishes an institutional framework for close and ongoing co-operation, the core and essence of which is CARU. For Argentina,
CARU is the key body for co-ordination between the Parties in virtually

84. Uruguay takes the view that CARU, like other river COlnlnissions,
is not a body with autonomous powers, but rather a mechanism established to facilitate co-operation between the Parties. It adds that the
States which have created these fiver commissions are free to go outside
the joint mechanism when it suits their purposes, and that they often do
so. According to Uruguay, since CARU is not empowered to act outside
the will of the Parties, the latter are free to do directly what they have
decided to do through the Commission, and in particular may agree not
to inform it in the manner provided for in Article 7 of the 1975 Statute.
Uruguay maintains that that is precisely what happened in the present
case: the two States agreed to dispense with the preliminary review by
CARU and to proceed ilmnediately to direct negotiations.

1. The nature and role of CAR U

with all the necessary documentation, Uruguay is said not to have complied with Article 7, second and third paragraphs. Argentina adds that
informal contacts which it or CARU may have had with the companies
in question cannot serve as a substitute for Uruguay referring the matter
to CARU and notifying Argentina of the projects through the Commission. Argentina concludes that Uruguay has breached all of its procedural
obligations under the terms of Articles 7 to 12 of the 1975 Statute.
Uruguay, for its part, considers that referring the matter to CARU
does not impose so great a constraint as Argentina contends and that the
parties may agree, by mutual consent, to use different channels by
employing other procedural arrangements in order to engage in cooperation. It concludes from this that it has not breached the procedural
obligations laid down by the 1975 Statute, even if it has performed them
without following to the letter the formal process set out therein.
83. The Court will first examine the nature and role of CARU, and
then consider whether Uruguay has complied with its obligations to
inform CARU and to notify Argentina of its plans.

plans for the CMB (ENCE) and Orion (Botnia) mills, through CARU,

to CARU, Uruguay frustrated all the procedures laid down in Articles 7
to 12 of the Statute. In addition, by failing to notify Argentina of the
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scope of Article 7 of the 1975 Statute, and thus for CARU to have been

opinion, to cause significant damage to the other, creating an obligation
of prevention for the first party to eliminate or minimize the risk, in consultation with the other party; or that CARU, having been duly informed,
should not have reached a decision in that regard within the prescribed
period.
96. The Court notes that the Parties are agreed in considering that the
two planned mills were works of sufficient importance to fall within the

90. Since CARU serves as a framework for consultation between the
parties, particularly in the case of the planned works contemplated in
Article 7, first paragraph, of the 1975 Statute, neither of them may depart
from that framework unilaterally, as they see fit, and put other channels
of communication in its place. By creating CARU and investing it with
all the resources necessary for its operation, the parties have sought to
provide the best possible guarantees of stability, continuity and effective-

that the activity planned by one party should be liable, in CARU's

planned activity to infonn CARU constitutes the first stage in the procedural mechanism as a whole which allows the two parties to achieve the
object of the 1975 Statute, namely, the optimum and rational utilization
of the River Uruguay". This stage, provided for in Article 7, ilrst paragraph, involves the State which is initiating the planned activity informing CARU thereof, so that the latter can determine "on a preliminary
basis" and within a maximum period of 30 days whether the plan might
cause significant damage to the other party.
95. To enable the remainder of the procedure to take its course, the
parties have included alternative conditions in the 1975 Statute: either

94. The Court notes that the obligation of the State initiating the

2. Uruguay's obligation to inform CAR U

1975 Statute.

intended to make that international organization a central component in
the fulfilment of their obligations to co-operate as laid down by the

diversity of the functions they have assigned to CARU, the Parties

party, the Commission can act as a conciliation body in any dispute
which may arise between the parties (Article 58).
93. Consequently, the Court considers that, because of the scale and

listed in Article 56 of the 1975 Statute. Lastly, at the proposal of either

92. Furthermore, CARU has been given the function of drawing up
rules in many areas associated with the joint management of the river and

within the jurisdiction of the other (Article 44); the exercise of the right
of law enforcement (Article 46); or the right of navigation (Article 48).

cannot be reduced to merely an optional mechanism available to the
parties which each may use or not, as it pleases. CARU operates at all
levels of utilization of the river, whether concerning the prevention of
transboundary harm that may result from planned activities; the use of
water, on which it receives reports from the parties and verifies whetherÿ
the developments taken together are liable to cause significant damage
(Articles 27 and 28); the avoidance of any change in the ecological balance (Article 36); scientific studies and research carried out by one party

91. That is why CARU plays a central role in the 1975 Statute and

ness for their desire to co-operate in ensuring "the optimum and rational
utilization of the River Uruguay".
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two member States.

para. 25).

"[i]nternational organizations are governed by the 'principle of
speciality', that is to say, they are invested by the States which
create them with powers, the limits of which are a function of
the common interests whose promotion those States entrust to
them" (Legality of the Use by a State of Nuclear Weapons in
Armed Conflict, Advisory Opinion, I.C.J. Reports 1996 (I), p. 78,
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This also applies of course to organizations, which like CARU, only have

out,

utilization of the River Uruguay" (Article 1). As the Court has pointed

89. The Court observes that, like any international organization with
legal personality, CARU is entitled to exercise the powers assigned
to it by the 1975 Statute and which are necessary to achieve the
object and purpose of the latter, namely, "the optimum and rational

88. While the decisions of the Commission must be adopted by common accord between the riparian States (Article 55), these are prepared
and implemented by a secretariat whose staff enjoy privileges and ilmnunities. Moreover, CARU is able to decentralize its various functions by
setting up whatever subsidiary bodies it deems necessary (Article 52).

87. The Court notes, first, that CARU, in accordance with Article 50
of the 1975 Statute, was endowed with legal personality "in order to perform its functions" and that the parties to the 1975 Statute undertook to
provide it with "the necessary resources and all the information and
facilities essential to its operations". Consequently, far from being merely
a transmission mechanism between the parties, CARU has a permanent
existence of its own; it exercises rights and also bears duties in carrying
out the functions attributed to it by the 1975 Statute.

on the River Uruguay (Argentina v. Uruguay), Provisional Measures, Order of 13 July 2006, L C.J. Reports 2006, pp. 133-134,
para. 81).

constitutes a very important part of that treaty r6gime" (Pulp Mills

"a joint mechanism with regulatory, executive, administrative, technical and conciliatory functions, entrusted with the proper implementation of the rules contained in the 1975 Statute governing the
management of the shared fiver resource;... [a] mechanism [which]
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97. However, the Court observes that the Parties disagree on whether
there is an obligation to inform CARU in respect of the extraction and
use of water from the river for industrial purposes by the Orion (Botnia)
mill. Argentina takes the view that the authorization granted by the Uruguayan Ministry of Transport and Public Works on 12 September 2006
concerns an activity of sufficient importance ("entidad suficiente") to
affect the rrginle of the river or the quality of its waters and that, in this
matter, Uruguay should have followed the procedure laid down in Articles 7 to 12 of the 1975 Statute. For its part, Uruguay maintains that this
activity forms an integral part of the Orion (Botnia) mill project as a
whole, and that the 1975 Statute does not require CARU to be infolxned
of each step in furtherance of the planned works.
98. The Court points out that while the Parties are agreed in recognizing that CARU should have been informed of the two planned mills and
the plan to construct the port terminal at Fray Bentos, they nonetheless
differ as regards the content of the information which should be provided
to CARU and as to when this should take place.
99. Argentina has argued that the content of the obligation to inform
must be determined in the light of its objective, which is to prevent
threats to navigation, the r6gime of the river or the quality of the waters.
According to Argentina, the plan which CARU must be informed of may
be at a very early stage, since it is simply a matter of allowing the Commission to "determine on a preliminary basis", within a very short period
of 30 days, whether the plan "might cause significant damage to the other
party". It is only in the following phase of the procedure that the substance of the obligation to inform is said to become more extensive. In
Argentina's view, however, CARU must be informed prior to the authorization or implementation of a project on the River Uruguay.
100. Citing the terms of Article 7, first paragraph, of the 1975 Statute,
Uruguay gives a different interpretation of it, taking the view that the
requirement to inform CARU specified by this provision cannot occur in
the very early stages of planning, because there could not be sufficient
information available to the Commission for it to determine whether or
not the plan might cause significant damage to the other State. For that,
according to Uruguay, the project would have to have reached a stage
where all the technical data on it are available. As the Court will consider
further below, Uruguay seeks to link the content of the information to
the time when it should be provided, which may even be after the State
concerned has granted an initial environmental authorization.
101. The Court points out that the principle of prevention, as a customary rule, has its origins in the due diligence that is required of a State
in its territory. It is "every State's obligation not to allow knowingly its
territory to be used for acts contrary to the rights of other States" (Colfu

which included dredging work and use of the river bed.

informed of them. The same applies to the plan to construct a port terminal at Fray Bentos for the exclusive use of the Orion (Botnia) mill,
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104. The Court notes that, in accordance with the terms of Article 7,
fu'st paragraph, the information which must be provided to CARU, at
this initial stage of the procedure, has to enable it to determine swiftly
and on a preliminary basis whether the plan might cause significant damage to the other party. For CARU, at this stage, it is a question of deciding whether or not the plan falls under the co-operation procedure laid
down by the 1975 Statute, and not of pronouncing on its actual impact
on the river and the quality of its waters. This explains, in the opinion of
the Court, the difference between the terminology of the first paragraph
of Article 7, concenaing the requirement to inform CARU, and that of
the third paragraph, concerning the content of the notification to be
addressed to the other party at a later stage, enabling it "to assess the
probable impact of such works on navigation, the rrgime of the river or
the quality of its waters".
105. The Court considers that the State planning activities referred to
in Article 7 of the Statute is required to inforln CARU as soon as it is in
possession of a plan which is sufficiently developed to enable CARU to
make the preliminary assessment (required by paragraph 1 of that provision) of whether the proposed works might cause significant damage to
the other party. At that stage, the information provided will not neces-

"[t]he right of each party to use the waters of the river, within its
jurisdiction, for domestic, sanitary, industrial and agricultural purposes shall be exercised without prejudice to the application of the
procedure laid down in Articles 7 to 12 when the use is liable to
affect the rrgime of the liver or the quality of its waters".

appear to cause damage only to the State in whose territory they are carried out.
103. The Court observes that with regard to the River Uruguay, which
constitutes a shared resource, "significant damage to the other party"
(Article 7, first paragraph, of the 1975 Statute) may result from hnpairment of navigation, the rrginae of the river or the quality of its waters.
Moreover, Article 27 of the 1975 Statute stipulates that:

results in the 1975 Statute not being applied to activities which would

102. In the view of the Court, the obligation to inform CARU allows
for the initiation of co-operation between the Parties which is necessary
in order to fulfil the obligation of prevention. This fu'st procedural stage

Channel (United Kingdom v. Albania), Merits, Judgment, L C.J. Reports
1949, p. 22). A State is thus obliged to use all the means at its disposal in
order to avoid activities which take place in its territory, or in any area
under its jurisdiction, causing significant damage to the environment of
another State. This Court has established that this obligation "is now
part of the corpus of international law relating to the environment"
(Legality of the Threat o1" Use of Nuclear Weapons, Advisory Opinion,
L C.J. Reports 1996 (1), p. 242, para. 29).
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environmental authorizations were issued. Argentina, for its part, considers that these so-called private dealings, whatever form they may have

later than 29 April 2004 by representatives of Botnia, before the initial

not require a separate referral to CARU.
109. However, Uruguay maintains that CARU was made aware of the
plans for the mills by representatives of ENCE on 8 July 2002, and no

part of the commissioning of the Orion (Botnia) mill and therefore did

108. With regard to the extraction and use of water from the river, of
which CARU should have first been informed, according to Argentina,
the Court takes the view that this is an activity which forms an integral

advance.

industrial purposes, without informing CARU of these projects in

a port terminal for its exclusive use and to utilize the liver bed for

Orion (Botnia) mill and, on 5 July 2005, an authorization to construct

cle 17, third paragraph, of Uruguayan Decree No. 435/994 of 21 September 1994, Environmental Impact Assessment Regulation, according to
which the Ministry of Housing, Land Use Planning and Environmental
Affairs may grant the initial environmental authorization provided that
the adverse environmental impacts of the project remain within acceptable limits.
107. The Court further notes that on 12 April 2005 Uruguay granted
an authorization to Botnia for the first phase of the construction of the

projects without involving CARU, thereby simply giving effect to Arti-

complying with the procedure laid down in Article 7, first paragraph.
Uruguay therefore came to a decision on the environmental impact of the

to CMB on 9 October 2003 and to Botnia on 14 February 2005 without

equate and again requested further infornaation from Uruguay on
15 August 2003 and 12 September 2003. Moreover, Uruguay did not
transmit any document to CARU regarding the Orion (Botnia) mill.
Consequently, Uruguay issued the initial environmental authorizations

the CMB (ENCE) mill. CARU considered this document to be inad-

summary for public release of the environmental impact assessment for

sions, in particular on 17 October 2002 and 21 April 2003 with regard to
the CMB (ENCE) mill, and on 16 November 2004 with regard to the
Orion (Botnia) mill. Uruguay merely sent CARU, on 14 May 2003, a

requests made to it by the Commission to that effect on several occa-

in respect of the CMB (ENCE) and Orion (Botnia) mills, despite the

sarily consist of a full assessment of the environmental impact of the
project, which will often require further time and resources, although,
where more complete information is available, this should, of course, be
transmitted to CARU to give it the best possible basis on which to make
its preliminary assessment. In any event, the duty to inform CARU will
become applicable at the stage when the relevant authority has had the
project referred to it with the aim of obtaining initial environmental
authorization and before the granting of that authorization.
106. The Court observes that, in the present case, Uruguay did not
transmit to CARU the information required by Article 7, first paragraph,
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"[i]f the information eventually came to Djibouti through the press,
the information disseminated in this way Could not be taken into
account for the purposes of the application of Article 17 [of the Convention on Mutual Assistance in Criminal Matters between the two
countries, providing that '[r]easons shall be given for any refusal of
mutual assistance']" (Judgment, I.C.J. Reports 2008, p. 231,
para. 150).
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by the Commission, for the notified party to respond in connection with

114. Article 8 stipulates a period of 180 days, which may be extended

113. In the opinion of the Court, the obligation to notify is intended to
create the conditions for successful co-operation between the parties, enabling them to assess the plan's impact on the river on the basis of the
fullest possible information and, if necessary, to negotiate the adjustments needed to avoid the potential damage that it might cause.

"shall describe the main aspects of the work and.., any other technical data that will enable the notified party to assess the probable
impact of such works on navigation, the r6gime of the river or the
quality of its waters".

content of this notification, which

Article 7, third paragraph, of the 1975 Statute sets out in detail the

significant damage to the other party or if a decision cannot be reached in
that regard, "the party concerned shall notify the other party of this plan
through the said Commission".

graph, of the 1975 Statute, if CARU decides that the plan might cause

112. The Court notes that, under the terms of Article 7, second para-

3. Uruguay's obligation to notify the plans to the other party

ute.

terminal adjacent to the Orion (Botnia) mill, has failed to comply with
the obligation imposed on it by Article 7, first paragraph, of the 1975 Stat-

initial environmental authorizations for each of the mills and for the port

by not informing CARU of the planned works before the issuing of the

111. Consequently, the Court concludes from the above that Uruguay,

that

borne by the party planning to construct the works referred to in that
provision. Similarly, in the case concerning Certain Questions of Mutual
Assistance in Criminal Matters (Djibouti v. France), the Court observed

laid down in Article 7, first paragraph, of the 1975 Statute, which is

taken, do not constitute performance of the obligation imposed on the
Parties by Article 7, first paragraph.
110. The Court considers that the information on the plans for the
mills which reached CARU via the companies concerned or from other
non-governmental sources cannot substitute for the obligation to inform
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Furthermore, in procedural terms, Argentina considers that the initial
environmental authorizations should not have been granted to the companies before it had received the complete enviromnental impact assessments, and that it was unable to exercise its rights in this context under
Articles 7 to 11 of the 1975 Statute.
119. The Court notes that the environmental impact assessments which
are necessary to reach a decision on any plan that is liable to cause sig-

graphs 203 to 219).

companies concerned for all the additional information that was required
to supplement the original enviromnental impact assessments submitted
to it, and only when it was satisfied did it propose to the Ministry of the
Environment that the initial environmental authorizations requested
should be issued, which they were to CMB on 9 October 2003 and to
Botnia on 14 February 2005.
Uruguay maintains that it was not required to transmit the environmental impact assessments to Argentina before issuing the initial environmental authorizations to the companies, these authorizations having
been adopted on the basis of its legislation on the subject.
118. Argentina, for its part, first points out that the environmental
impact assessments transmitted to it by Uruguay were incomplete, particularly in that they made no provision for alternative sites for the mills
and failed to include any consultation of the affected populations. The
Court will return later in the Judgment to the substantive conditions
which must be met by environmental impact assessments (see para-

the case of the CMB (ENCE) project and on 19 August 2005 for the
Orion (Botnia) project. According to Uruguay, DINAMA asked the

115. The obligation to notify is therefore an essential part of the process leading the parties to consult in order to assess the risks of the plan
and to negotiate possible changes which may eliminate those risks or
minimize their effects.
116. The Parties agree on the need for a full environmental impact
assessment in order to assess any significant damage which might be
caused by a plan.
117. Uruguay takes the view that such assessments were carried out in
accordance with its legislation (Decree No. 435/994 of 21 September 1994,
Environmental Impact Assessment Regulation), submitted to DINAMA
for consideration and transmitted to Argentina on 7 November 2003 in

If the notified party raises no objections, the other party may carry out
or authorize the work (Article 9). Otherwise, the former must notify the
latter of those aspects of the work which may cause it damage and of the
suggested changes (Article 11), thereby opening a further 180-day period
of negotiation in which to reach an agreement (Article 12).

the plan, subject to it requesting the other party, through the Commission, to supplement as necessary the documentation it has provided.
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2 March 2004 and 5 May 2005; however, they hold divergent views

123. Having thus examined the procedural obligations laid down by
the 1975 Statute, the Court now turns to the question of whether the
Parties agreed, by mutual consent, to derogate from them, as alleged by
Uruguay.
124. In this respect the Parties refer to two "agreements" reached on

Obligations Set Out in the 1975 Statute

C. Whether the Parties Agreed to Derogate from the Procedural

Statute.

CARU under Article 7, second and third paragraphs, of the 1975

comply with its obligation to notify the plans to Argentina through

122. The Court concludes from the above that Uruguay failed to

treaty".

Uruguay only transmitted those assessments to Argentina after having
issued the initial environmental authorizations for the two mills in
question. Thus in the case of CMB (ENCE), the matter was notified to
Argentina on 27 October and 7 November 2003, whereas the initial
environmental authorization had already been issued on 9 October 2003.
In the case of Orion (Botnia), the file was transmitted to Argentina
between August 2005 and January 2006, whereas the initial environmental
authorization had been granted on 14 February 2005. Uruguay ought
not, prior to notification, to have issued the initial environmental authorizations and the authorizations for construction on the basis of the environrnental impact assessments submitted to DINAMA. Indeed by doing
so, Uruguay gave priority to its own legislation over its procedural
obligations under the 1975 Statute and disregarded the well-established
customary rule reflected in Article 27 of the Vienna Convention on the
Law of Treaties, according to which "[a] party may not invoke the provisions of its internal law as justification for its failure to perform a

and Orion (Botnia) mills did not take place through CARU, and that

121. In the present case, the Court observes that the notification to
Argentina of the environmental impact assessments for the CMB (ENCE)

it.

120. The Court observes that this notification must take place before
the State concerned decides on the environmental viability of the plan,
taking due account of the environmental impact assessment submitted to

plan and its effects with a full knowledge of the facts (Article 8 of the
1975 Statute).

nificant transboundary harm to another State must be notified by the
party concerned to the other party, through CARU, pursuant to Article 7, second and third paragraphs, of the 1975 Statute. This notification
is intended to enable the notified party to participate in the process of
ensuring that the assessment is complete, so that it can then consider the
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come to by the Foreign Ministers of the Republic of Argentina and
the Eastern Republic of Uruguay on 2 March 2004, whereby Uruguay would communicate infolwnation on the construction of the
mill, including the environmental management plan. As a result,
CAR U would receive the environmental management plans for the

(I) Both delegations reaffn'med the arrangement which had been

Uruguay reached all understanding on how to proceed in the matter,
namely, that the Uruguayan Government would provide information on the construction of the mill and that, in terms of the operational phase, CARU would carry out monitoring of water quality in
accordance with its Statute.

"(II) On 2 March 2004, the Foreign Ministers of Argentina and

Argentina and Uruguay have provided the Court, respectively, with
French and English translations of these minutes. In view of the discrepancies between those two translations, the Court will use the following
translation:

127. Argentina, for its part, maintains that the "understanding"
between the two Ministers of 2 March 2004 was intended to ensure compliance with the procedure laid down by the 1975 Statute and thus to

52

its view, the renunciation of the procedure laid down by the 1975 Statute.
128. The Court first notes that while the existence of the "understanding" of 2 March 2004, as minuted by CARU, has not been contested by
the Parties, they differ as to its content and scope. Whatever its specific
designation and in whatever instrument it may have been recorded (the
CARU minutes), this "understanding" is binding on the Parties, to the
extent that they have consented to it and must be observed by theln in
good faith. They are entitled to depart from the procedures laid down by
the 1975 Statute, in respect of a given project pursuant to an appropriate
bilateral agreement. The Court recalls that the Parties disagree on whether

2 March 2004 was extended to the Orion (Botnia) mill; the reference to
both future plants in the PROCEL plan does not in any way signify, in

According to Argentina, however, Uruguay never transmitted the
required information to CARU as it undertook to do in the "understanding" of 2 March 2004. Argentina also denies that the "understanding" of

a conclusion.

templated in the "understanding" of 2 March 2004 had been brought to

under Article 7, although it accepted that the dispute between itself and
Uruguay in this respect could have been resolved if the procedure con-

reintroduce the CMB (ENCE) project within CARU, ending the dispute
on CARU's jurisdiction to deal with the project. Argentina claims that it
reiterated to the organs within CARU that it had not given up its rights

tee's report.

mills, the plural having been used in the title and text of the Subcommit-

to the activity of "both plants", the CMB (ENCE) and Orion (Botnia)

project was later extended to include the Orion (Botnia) project, since the
PROCEL water quality monitoring plan put in place by CARU's Subcommittee on Water Quality to ianplement that "understanding" related

tains that the "understanding" of 2 March 2004 on the (CMB) ENCE

thereby puts an end to any dispute with Argentina regarding the procedure laid down in Article 7 of the 1975 Statute. Lastly, Uruguay main-

construction and operation of the (CMB) ENCE mill. It supposedly

126. Uruguay considers that, under the terms of this "understanding",
the Parties agreed on the approach to be followed in respect of the CMB
(ENCE) project, outside CARU, and that there was no reason in law or
logic to prevent them derogating from the procedures outlined in the
1975 Statute pursuant to an appropriate bilateral agreement.
The said "understanding", according to Uruguay, only covered the
transmission to CARU of the Environmental Management Plans for the

the Court. ]

Uruguayan delegation." (Emphasis in the original.) [Translation by

construction and operation of the mill provided by the company to
the Uruguayan Government, when these were forwarded to it by the
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gobierno uruguayo una vez que le sean remitidos por la delegaci6n
uruguaya." (Emphasis in the original.)
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Repfiblica Oriental del Uruguay de fecha 2 de marzo de 2004 por el

I) Ambas delegaciones reafilTnaron el compromiso de los Ministros de Relaciones Extmiores de la Repfiblica Argentina y de la

"II) En fecha 2 de marzo de 2004 los Cancilleres de Argentina y
Uruguay llegaron a un entendimiento con relaci6n al curso de
acci6n que se darit al tema, esto es, facilitar por parte del gobierno
uruguayo, la informaci6n relativa a la construcci6n de la planta y,
en relaci6n a la fase operativa, proceder a realizar el monitoreo, por
parte de CARU, de la calidad de las aguas conforme a su Estatuto.

to carry out the functions assigned to it in this context by the 1975 Statute, the Foreign Ministers of the Parties agreed on 2 March 2004 on the
procedure to be followed, as described in the minutes of the extraordinary meeting of CARU of 15 May 2004. The relevant extract from those
minutes reads as follows in Spanish:

tal authorization to CMB by Uruguay, without CARU having been able

125. The Court recalls that, after the issuing of the initial environmen-

1. The "understanding" of 2 March 2004 between Argentina and
Uruguay
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"In conformity with what was agreed to by the Presidents of
Argentina and Uruguay, the Foreign Ministries of both of our
countries constitute, under their supervision, a Group of Technical Experts for complementary studies and analysis, exchange of
information and follow-up on the effects that the operation of the
cellulose plants that are being constructed in the Eastern Republic
of Uruguay will have on the ecosystem of the shared Uruguay

communiqu4"

132. The Court notes that, in furtherance of the agreement reached on
5 May 2005 between the Presidents of Argentina and Uruguay (see paragraph 40 above), the Foreign Ministries of the two States issued a press
release on 31 May 2005 announcing the creation of the High-Level Technical Group, referred to by the Parties as the GTAN. According to this

GTAN)

2. The agreement setthtg up the High-Level Technical Group (the

the 1975 Statute.

under Article 7 of the 1975 Statute, if that was the purpose of the "understanding", only if Uruguay had complied with the terms of the "understanding". In the view of the Court, it did not do so. Therefore the
"understanding" cannot be regarded as having had the effect of exempting
Uruguay from compliance with the procedural obligations laid down by

2004 would have had the effect of relieving Uruguay of its obligations

therefore cannot be extended to the Orion (Botnia) project, as Uruguay
claims. The reference to both mills is made only as from July 2004, in the
context of the PROCEL plan. However, this plan only concerns the
measures to monitor and control the environmental quality of the river
waters in the areas of the pulp mills, and not the procedures under Article
7 of the 1975 Statute.
131. The Court concludes that the "understanding" of 2 March

reached, only the CMB (ENCE) project was in question, and that it

130. Further, the Court observes that, when this "understanding" was

129. The Court finds that the information which Uruguay agreed to
transmit to CARU in the "understanding" of 2 March 2004 was never
transmitted. Consequently, the Court cannot accept Uruguay's contention that the "understanding" put an end to its dispute with Argentina in
respect of the CMB (ENCE) mill, concerning implelnentation of the procedure laid down by Article 7 of the 1975 Statute.

the procedure for communicating information provided for by the "understanding" would, if applied, replace that provided for by the 1975 Statute. Be that as it may, such replacement was dependent on Uruguay
complying with the procedure laid down in the "understanding".
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and not of Article 12, since Uruguay, by its conduct, has prevented the
latter from being used as a basis, having allegedly disregarded the entire
procedure laid down in Chapter II of the Statute. Argentina therefore

been submitted to the Court on the basis of Article 60 of the 1975 Statute

Contrary to Uruguay, Argentina takes the view that this matter has

135. Argentina considers that no acceptance on its part of the construction of the disputed mills can be inferred from the terms of the press
release of 31 May 2005. It submits that in creating the GTAN, the Parties
did not decide to substitute it for CARU, but regarded it as a means of
negotiation that would co-exist with the latter.

on the port.

which prevented the negotiations from reaching a conclusion. Uruguay
also considers that it had no legal obligation to suspend any and all work

Orion (Botnia) mill, but in its view this did not involve faits accomplis

ing of the GTAN.
134. Uruguay further notes that the 1975 Statute is silent as to whether
the notifying State may or may not implement a project while negotiations are ongoing. It acknowledges that, under international law, the initiating State must refrain from doing so during the period of negotiation,
but takes the view that this does not apply to all work and, in particular,
that preparatory work is permitted. Uruguay acknowledges that it carfled out such work, for example construction of the foundations for the

the 12 meetings held by the GTAN and that it transmitted the Orion
(Botnia) port project to CARU, as agreed by the Parties at the first meet-

Article 12 of the 1975 Statute would take place, since its purpose was to
analyse the effects on the environment of the "operation of the cellulose plants that are being constructed in the Eastern Republic of Uruguay".
Uruguay infers from this that the Parties were agreed on the construction
of the mills and that they had limited the extent of the dispute between
them to the environmental risks caused by their operation. Uruguay sees
proof of this in the referral to the Court on the basis of Article 12 of the
1975 Statute, which allows either Party to apply to the Court in the event
of the negotiations failing to produce all agreement within the period of
180 days.
According to Uruguay, therefore, the agreement contained in the press
release of 31 May 2005, by paving the way for the direct negotiations
provided for in Article 12, covered any possible procedural irregularities
in relation to Articles 7 et seq. of the 1975 Statute. Uruguay points out
that it communicated all the necessary information to Argentina during

which the direct negotiations between the Parties provided for by

133. Uruguay regards this press release as an agreement that binds the
two States, whereby they decided to make the GTAN the body within

This Group... is to produce an initial report within a period of
180 days."
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"which aspects of the work or the programme of operations might
significantly impair navigation, the rrgime of the river or the quality

also for a 180-day period, to take place. Under Article 11, these negotiations between the parties with a view to reaching an agreement are to be
held once the notified party has sent a communication to the other party,
through the Commission, specifying

enabling the negotiations provided for in Article 12 of the 1975 Statute,

139. The Court recognizes that the GTAN was created with the aim of

tial report within a period of 180 days".

138. The Court notes that the press release of 31 May 2005 sets out an
agreement between the two States to create a negotiating framework, the
GTAN, in order to study, analyse and exchange information on the
effects that the operation of the cellulose plants that were being constructed in the Eastern Republic of Uruguay could have on the ecosystem
of the shared Uruguay River, with "the group [having] to produce an ini-

direct negotiations. This wording also covers a dispute relating to the
interpretation or application of Article 12, like any other provision of the
1975 Statute.

the interpretation or application of the Statute which cannot be settled by

recourse to the procedure indicated in Chapter XV, should the negotiations fail to produce an agreement within the 180-day period, its purpose
ends there. Article 60 then takes over, in particular its first paragraph,
which enables either Party to submit to the Court any dispute concerning

cle 60 of the 1975 Statute. While it is true that Article 12 provides for

137. The Court ilrst points out that there is no reason to distinguish,
as Uruguay and Argentina have both done for the purpose of their
respective cases, between referral on the basis of Article 12 and of Arti-

Lastly, Argentina rejects Uruguay's claim that the work on the foundations of the Orion (Botnia) mill, its chimney and the port was merely
preliminary in nature and cannot be regarded as the beginning of construction work as such. For Argentina, such a distinction is groundless
and cannot be justified by the nature of the work carried out.

under Articles 7 to 12 of the 1975 Statute and to suspend the works.

CARU, the need for Uruguay to comply with its procedural obligations

construction work on the Orion (Botnia) mill and began building the
port terminal. During that same period, Argentina reiterated, within

ing the period of negotiation within the GTAN, Uruguay continued the

sees it as for the Court to pronounce on all the breaches of the 1975 Statute, including and not limited to the authorization for the construction of
the disputed mills.
136. Argentina submits that Uruguay, by its conduct, frustrated the
procedures laid down in Articles 7 to 9 of the 1975 Statute and that, dur-
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provisions" (Yearbook of the International Law Commission, 1966,
Vol. II, p. 251), suspension is only possible "in conformity with the provisions of the treaty" or "by consent of all the parties".
142. The Court further observes that the agreement to set up the
GTAN, in referring to "the cellulose plants that are being constructed in
the Eastern Republic of Uruguay", is stating a sinaple fact and cannot be
interpreted, as Uruguay claims, as an acceptance of their construction by
Argentina.
143. The Court finds that Uruguay was not entitled, for the duration
of the period of consultation and negotiation provided for in Articles 7 to
12 of the 1975 Statute, either to construct or to authorize the construction of the planned mills and the port terminal. It would be contrary to
the object and purpose of the 1975 Statute to embark on disputed activities before having applied the procedures laid down by the "joint machinery necessary for the optimum and rational utilization of the [r]iver"
(Article 1). However, Article 9 provides that: "[i]f the notified party raises
no objections or does not respond within the period established in Arti-

sion's colmnentary, suspension of "the operation of... some of its

possibility of invoking Uruguay's responsibility for any breach of those
rights. Argentina did not, in the agreement to set up the GTAN, "effect
a clear and unequivocal waiver" of its rights under the 1975 Statute
(Certain Phosphate Lands in Nauru (Nauru v. Australia), Preliminary
Objections, Judgnwnt, I.C.J. Reports 1992, p. 247, para. 13). Nor did it
consent to suspending the operation of the procedural provisions of the
1975 Statute. Indeed, under Article 57 of the Vienna Convention on the
Law of Treaties of 23 May 1969, concerning "[s]uspension of the operation of a treaty", including, according to the International Law Commis-

procedural rights belonging to it by virtue of the 1975 Statute, nor the

the Parties to pursue the same objective as that laid down in Article 12
of the 1975 Statute, cannot be interpreted as expressing the agreement of
the Parties to derogate from other procedural obligations laid down by
the Statute.
141. Consequently, the Court finds that Argentina, in accepting the
creation of the GTAN, did not give up, as Uruguay claims, the other

GTAN, while indeed creating a negotiating body capable of enabling

140. The Court therefore considers that the agreement to set up the

the 1975 Statute forms part of the overall procedure laid down in Articles
7 to 12, which is structured in such a way that the parties, in association
with CARU, are able, at the end of the process, to fulfil their obligation
to prevent any significant transboundary harm which might be caused by
potentially harmful activities planned by either one of them.

The Court is aware that the negotiation provided for in Article 12 of

tions".

of its waters, the technical reasons on which this conclusion is based
and the changes suggested to the plan or programme of opera-
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information and notification under Article 7 of the 1975 Statute, and that
by authorizing the construction of the mills and the port terminal at

the GTAN did not permit Uruguay to derogate from its obligations of

149. The Court concludes from the above that the agreement to set up

party initiating the planned activity were to authorize or implement it
without waiting for that mechanism to be brought to a conclusion.
Indeed, if that were the case, the negotiations between the parties would
no longer have any purpose.
148. In this respect, contrary to what Uruguay claims, the preliminary
work on the pulp mills on sites approved by Uruguay alone does not constitute an exception. This work does in fact form an integral part of the
construction of the planned mills (see paragraphs 39 and 42 above).

tion mechanism provided for by Articles 7 to 12 of the 1975 Statute if the

146. The Court has also had occasion to draw attention to the characteristics of the obligation to negotiate and to the conduct which this
imposes on the States concerned: "[the Parties] are under an obligation
so to conduct themselves that the negotiations are meaningful" (North
Sea Continental Shelf (Federal Republic of Germany/Denmark; Federal
Republic of Germany/Netherlands), Judgment, L C.J. Reports 1969, p. 47,
para. 85).
147. In the view of the Court, there would be no point to the co-opera-

may be submitted by either party to the International Court of Jus-

co-operation..." (Judgments, L C.J. Reports 1974, p. 268, para. 46,

activity to be pursued...".
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152. According to Uruguay, the 1975 Statute does not give one party
a "right of veto" over the projects initiated by the other. It does not consider there to be a "no construction obligation" borne by the State initiating the projects until such tinae as the Court has ruled on the dispute.
Uruguay points out that the existence of such an obligation would enable
one party to block a project that was essential for the sustainable development of the other, something that would be incompatible with the
"opthaaum and rational utilization of the [r]iver". On the contrary, for
Uruguay, in the absence of any specific provision in the 1975 Statute, reference should be made to general international law, as reflected in the
2001 draft Articles of the International Law Commission on Prevention
of Transboundary Harm from Hazardous Activities (Yearbook of the
International Law Commission, 2001, Vol. II, Part Two); in particular,
draft Article 9, paragraph 3, concerning "Consultations on preventive
measures", states that "[i]f the consultations.., fail to produce an agreed
solution, the State of origin shall nevertheless take into account the interests of the State likely to be affected in case it decides to authorize the

In the cases referred to in Articles 58 and 59, either party may submit any dispute concerning the interpretation or application of the
Treaty and the Statute to the International Court of Justice, when it
has not been possible to settle the dispute within 180 days following
the notification referred to in Article 59."

"Any dispute concerning the interpretation or application of the

Treaty and the Statute which cannot be settled by direct negotiations

Chapter XV contains a single article, Article 60, according to which:

151. Article 12 refers the Parties, should they fail to reach an agreeanent within 180 days, to the procedure indicated in Chapter XV.

D. Uruguay's Obligations Follow#zg the End
of the Negotiation Period

"One of the basic principles governing the creation and performance of legal obligations, whatever their source, is the principle of
good faith. Trust and confidence are inherent in international

145. The Court notes, moreover, that the 1975 Statute is perfectly in
keeping with the requirements of international law on the subject, since
the mechanism for co-operation between States is governed by the principle of good faith. Indeed, according to customary international law, as
reflected in Article 26 of the 1969 Vienna Convention on the Law of
Treaties, "[e]very treaty in force is binding upon the parties to it and must
be performed by them in good faith". That applies to all obligations
established by a treaty, including procedural obligations which are essential to co-operation between States. The Court recalled in the cases concerning Nuclear Tests (Australia v. France) (New Zealand v. France):

vided for in Article 12.

of the Statute. Consequently, Uruguay disregarded the whole of the
co-operation mechanism provided for in Articles 7 to 12 of the 1975 Statute.
150. Given that "an obligation to negotiate does not imply an obligation to reach an agreement" (Railway Traffic between Lithuania and
Poland, Advisor), Opinion, 1931, P.C.I.J., Series A/B, No. 42, p. 116), it
remains for the Court to exmnine whether the State initiating the plan is
under certain obligations following the end of the negotiation period pro-

144. Consequently, in the opinion of the Court, as long as the procedural mechanism for co-operation between the parties to prevent significant damage to one of them is taking its course, the State initiating the
planned activity is obliged not to authorize such work and, afortiori, not

to carry it out.

Fray Bentos before the expiration of the period of negotiation, Uruguay

68

failed to comply with the obligation to negotiate laid down by Article 12
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planned".
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pursuant to Articles 12 and 60.
155. Article 12 does not impose an obligation on the parties to submit
a matter to the Court, but gives them the possibility of doing so, following the end of the negotiation period. Consequently, Article 12 can do
nothing to alter the fights and obligations of the party concerned as long
as the Court has not ruled finally on them. The Court considers that

which any construction is prohibited until the Court has given its ruling

154. The Court observes that the "no construction obligation", said to
be borne by Uruguay between the end of the negotiation period and the
decision of the Court, is not expressly laid down by the 1975 Statute and
does not follow from its provisions. Article 9 only provides for such an
obligation during the performance of the procedure laid down in Articles 7 to 12 of the Statute.
Furthermore, in the event of disagreement between the parties on the
planned activity persisting at the end of the negotiation period, the Statute does not provide for the Court, to which the matter would be submitted by the State concerned, according to Argentina, to decide whether
or not to authorize the activity in question. The Court points out that,
while the 1975 Statute gives it jurisdiction to settle any dispute concerning its interpretation or application, it does not however confer on it the
role of deciding in the last resort whether or not to authorize the planned
activities. Consequently, the State initiating the plan may, at the end of
the negotiation period, proceed with construction at its own risk.
The Court cannot uphold the interpretation of Article 9 according to

tions under Chapter II of the 1975 Statute.

Argentina argues that the question of the "veto" raised by Uruguay is
inappropriate, since neither of the parties can impose its position in
respect of the construction works and it will ultimately be for the Court
to settle the dispute, if the parties disagree, by a decision that will have
the force of res judicata. It could be said, according to Argentina, that
Uruguay has no choice but to come to an agreement with it or to await
the settlement of the dispute. Argentina contends that, by pursuing the
construction and commissioning of the Orion (Botnia) mill and port,
Uruguay has committed a continuing violation of the procedural obliga-

object and purpose, that if the notified party raises an objection, the
other party may neither carry out nor authorize the work in question
until the procedure laid down in Articles 7 to 12 has been completed and
the Court has ruled on the project. Argentina therefore considers that,
during the dispute settlement proceedings before the Court, the State
which is envisaging carrying out the work calmot confront the other
Party with the fait accompli of having.carried it out.

interpreted in the light of Articles 11 and 12 and taking account of its

153. Argentina, on the other hand, maintains that Article 12 of the
1975 Statute makes the Court the final decision-maker where the parties
have failed to reach agreement within 180 days following the notification
referred to in Article 11. It is said to follow from Article 9 of the Statute,
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161. Uruguay, on the other hand, asserts that the burden of proof is
on Argentina, as the Applicant, in accordance with the Court's longstanding case law, although it considers that, even if the Argentine position about transferring the burden of proof to Uruguay were correct, it
would make no difference given the manifest weakness of Argentina's

cant damage to the environment". It also argues that the burden of proof
should not be placed on Argentina alone as the Applicant, because, in its
view, the 1975 Statute imposes an equal onus to persuade- for the one
that the plant is innocuous and for the other that it is harmful.

guay for it to establish that the Orion (Botnia) mill will not cause signifi-

160. Argentina contends that the 1975 Statute adopts an approach in
terms of precaution whereby "the burden of proof will be placed on Uru-

evidence.

159. Before taking up the examination of the alleged violations of
substantive obligations under the 1975 Statute, the Court will address
two preliminary issues, namely, the burden of proof and expert

IV. SUBSTANTIVE OBLIGATIONS

that period.
158. Having established that Uruguay breached its procedural obligations to inform, notify and negotiate to the extent and for the reasons
given above, the Court will now turn to the question of the compliance of
that State with the substantive obligations laid down by the 1975 Statute.

Uruguay (established in paragraph 149 above) could not extend beyond

"construction [of the mills] at the current site cannot be deemed to create
a fait accompli" (Pulp Mills on tlle River Uruguay (Argentina v. Uruguay), Provisional Measures, Order of 13 July 2006, L C.J. Reports 2006,
p. 133, para. 78). Thus, in pronouncing on the merits in the dispute
between the Parties, the Court is the ultimate guarantor of their compliance with the 1975 Statute.
157. The Court concludes from the above that Uruguay did not bear
any "no construction obligation" after the negotiation period provided
for in Article 12 expired on 3 February 2006, the Parties having determined at that date that the negotiations undertaken within the GTAN
had failed (see paragraph 40). Consequently the wrongful conduct of

156. In its Order of 13 July 2006, the Court took the view that the

those rights include that of implementing the project, on the sole responsibility of that party, since the period for negotiation has expired.
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165. The Court now turns to the issue of expert evidence. Both
Argentina and Uruguay have placed before the Court a vast amount
of factual and scientific material in support of their respective claims.
They have also submitted reports and studies prepared by the experts
and consultants commissioned by each of them, as well as others
commissioned by the International Finance Corporation in its quality
as lender to the project. Some of these experts have also appeared

places the burden of proof equally on both Parties.

view that there is nothing in the 1975 Statute itself to indicate that it

Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia/
Singapore), Judgment, L C.J. Reports 2008, p. 31, para. 45; Application
of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment,
L C.J. Reports 2007 (I), p. 128, para. 204; Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. United States of
America), Jurisdiction and Admissibility, Judgment, L C.J. Reports 1984,
p. 437, para. 101) applies to the assertions of fact both by the Applicant
and the Respondent.
163. It is of course to be expected that the Applicant should, in the
first instance, submit the relevant evidence to substantiate its claims. This
does not, however, mean that the Respondent should not co-operate in
the provision of such evidence as may be in its possession that could assist
the Court in resolving the dispute submitted to it.
164. Regarding the arguments put forward by Argentina on the
reversal of the burden of proof and on the existence, vis-ÿt-vis each Party,
of an equal onus to prove under the 1975 Statute, the Court considers
that while a precautionary approach may be relevant in the interpretation
and application of the provisions of the Statute, it does not follow that it
operates as a reversal of the burden of proof. The Court is also of the

ment, I.C.J. Reports 2009, p. 86, para. 68; Sovereignty over Pedra

162. To begin with, the Court considers that, in accordance with the
well-established principle of onus probandi incÿmÿbit actori, it is the duty
of the party which asserts certain facts to establish the existence of such
facts. This principle which has been consistently upheld by the Court
(Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judg-

case and the extensive independent evidence put before the Court by
Uruguay. Uruguay also strongly contests Argentina's argument that the
precautionary approach of the 1975 Statute would imply a reversal of the
burden of proof, in the absence of an explicit treaty provision prescribing
it as well as Argentina's proposition that the Statute places the burden of
proof equally on both Parties.
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167. The Court has given most careful attention to the material submitted to it by the Parties, as will be shown in its consideration of the
evidence below with respect to alleged violations of substantive obligations. Regarding those experts who appeared before it as counsel at the
hearings, the Court would have found it more useful had they been presented by the Parties as expert witnesses under Articles 57 and 64 of the
Rules of Court, instead of being included as counsel in their respective
delegations. The Court indeed considers that those persons who provide
evidence before the Court based on their scientific or technical knowledge
and on their personal experience should testify before the Court as
experts, witnesses or in some cases in both capacities, rather than counsel, so that they may be submitted to questioning by the other party as
well as by the Court.
168. As for the independence of such experts, the Court does not find
it necessary in order to adjudicate the present case to enter into a general
discussion on the relative merits, reliability and authority of the documents and studies prepared by the experts and consultants of the Parties.
It needs only to be mindful of the fact that, despite the volume and complexity of the factual information submitted to it, it is the responsibility
of the Court, after having given careful consideration to all the evidence
placed before it by the Parties, to determine which facts must be considered relevant, to assess their probative value, and to draw conclusions
from them as appropriate. Thus, in keeping with its practice, the Court
will make its own determination of the facts, on the basis of the evidence

before the Court as counsel for one or the other of the Parties to provide evidence.
166. The Parties, however, disagree on the authority and reliability of
the studies and reports submitted as part of the record and prepared, on
the one hand, by their respective experts and consultants, and on the
other, by the experts of the IFC, wlfich contain, in many instances, conflicting claims and conclusions, in reply to a question put by a judge,
Argentina stated that the weight to be given to such documents should be
determined by reference not only to the "independence" of the author,
who must have no personal interest in the outcome of the dispute and
must not be an employee of the govenament, but also by reference to the
characteristics of the report itself, in particular the care with which its
analysis was conducted, its completeness, the accuracy of the data used,
and the clarity and coherence of the conclusions drawn from such data.
In its reply to the same question, Uruguay suggested that reports
prepared by retained experts for the purposes of the proceedings
and submitted as part of the record should not be regarded as
independent and should be treated with caution; while expert statements
and evaluations issued by a competent international organization, such
as the IFC, or those issued by the consultants engaged by that
organization should be regarded as independent and given "special weight".
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obligations prescribed by the 1975 Statute for the protection of the envi-

and rational utilization is to be achieved through compliance with the

itself lay down specific rights and obligations for the parties. Optimum

the river, within its jurisdiction, for domestic, sanitary, industrial and
agricultural purposes.
173. The Court observes that Article 1, as stated in the title to Chapter I of the 1975 Statute, sets out the purpose of the Statute. As such, it
informs the interpretation of the substantive obligations, but does not by

cle 27 of the 1975 Statute on the fight of each Party to use the waters of

172. The Parties also disagree on the scope and implications of Arti-

the river, such as tourism or fishing, over other, new uses.

170. According to Argentina, Uruguay has breached its obligation to
contribute to the "optimum and rational utilization of the river" by failing to co-ordinate with Argentina on measures necessary to avoid ecological change, and by failing to take the measures necessary to prevent
pollution. Argentina also maintains that, in interpreting the 1975 Statute
(in particular Articles 27, 35, and 36 thereof) according to the principle of
equitable and reasonable use, account must be taken of all pre-existing
legitimate uses of the river, including in particular its use for recreational
and tourist purposes.
171. For Uruguay, the object and purpose of the 1975 Statute is to
establish a structure for co-operation between the Parties through CARU
in pursuit of the shared goal of equitable and sustainable use of the water
and biological resources of the river. Uruguay contends that it has in no
way breached the principle of equitable and reasonable use of the river
and that this principle provides no basis for favouring pre-existing uses of

of the river (Article 1)

1. The obligation to contribute to the optimum and rational utilization

obligations deriving from.., general, conventional and customary international law which are necessary for the application of the 1975 Statute".
Uruguay rejects these allegations. Uruguay considers furthermore that
Article 27 of the 1975 Statute allows the parties to use the waters of the
river for domestic, sanitary, industrial and agricultural purposes.

particular, Argentina contends that Uruguay has breached its obligations
under Articles 1, 27, 35, 36 and 41 (a) of the 1975 Statute and "other

169. The Court now turns to the examination of the alleged violations
by Uruguay of its substantive obligations under the 1975 Statute by
authorizing the construction and operation of the Orion (Botnia) mill. In

B. Alleged Violations of Substantive Obligations

presented to it, and then it will apply the relevant rules of international
law to those facts which it has found to have existed.
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177. Regarding Article 27, it is the view of the Court that its formulation reflects not only the need to reconcile the varied interests of riparian
States in a transboundary context and in particular in the use of a shared
natural resource, but also the need to strike a balance between the use of
the waters and the protection of the river consistent with the objective of
sustainable development. The Court has already dealt with the obligations arising from Articles 7 to 12 of the 1975 Statute which have to be
observed, according to Article 27, by any party wishing to exercise its
right to use the waters of the river for any of the purposes mentioned
therein insofar as such use may be liable to affect the rÿgime of the river

tions will be examined by the Court in its analysis of the positions of the
Parties with respect to the interpretation and application of Articles 36
and 41 of the 1975 Statute.

176. The Court has already addressed in paragraphs 84 to 93 above
the role of CARU with respect to the procedural obligations laid down in
the 1975 Statute. In addition to its role in that context, the functions of
CARU relate to almost all aspects of the inaplementation of the substantive provisions of the 1975 Statute. Of particular relevance in the present
case are its functions relating to rule-making in respect of conservation
and preservation of living resources, the prevention of pollution and its
monitoring, and the co-ordination of actions of the Parties. These func-

therein.

sions of the 1975 Statute, and the rights and obligations prescribed

tion and operation of the Orion (Botnia) mill in the light of those provi-

and obligations for the Parties, such as Axticles 27, 36, and 41. The Court
will therefore assess the conduct of Uruguay in authorizing the construc-

is reflected in various provisions of the 1975 Statute establishing rights

175. The Court considers that the attainment of optimum and rational
utilization requires a balance between the Parties' rights and needs to use
the river for economic and commercial activities on the one hand, and
the obligation to protect it from any damage to the enviromnent that
may be caused by such activities, on the other. The need for this balance

ment this co-operation.

established in the 1975 Statute and the joint machinery set up to imple-

covering, inter alia, provisions for preventing pollution and protecting
and preserving the aquatic environment. Thus, optimum and rational utilization may be viewed as the cornerstone of the system of co-operation

ing the 1975 Statute, in implementation of Article 7 of the 1961 Treaty,
requiring the Parties jointly to establish a rÿgime for the use of the river

174. The Court recalls that the Parties concluded the treaty embody-

ronment and the joint management of this shared resource. This objective must also be ensured through CARU, which constitutes "the joint
machinery" necessary for its achievement, and through the regulations
adopted by it as well as the regulations and measures adopted by the
Parties.
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"in the field of environmental protection, vigilance and prevention
are required on account of the often irreversible character of damage

Nagymaros case"

3. The obligation to co-ordinate measures to avoid changes in the ecological balance (Article 36)

181. Argentina contends that Uruguay has breached Article 36 of the

185. In the view of the Court, the purpose of Article 36 of the 1975
Statute is to prevent any transboundary pollution liable to change the
ecological balance of the river by co-ordinating, through CARU, the
adoption of the necessary measures. It thus imposes an obligation on
both States to take positive steps to avoid changes in the ecological
balance. These steps consist not only in the adoption of a regulatory
framework, as has been done by the Parties through CARU, but
also in the observance as well as enforcement by both Parties of
the measures adopted. As the Court emphasized in the Gabÿikovo-

cannot be expected to come through the individual action of either Party,
acting on its own. Its implementation requires co-ordination through the
Commission. It reflects the common interest dimension of the 1975 Statute and expresses one of the purposes for the establishment of the joint
machinery which is to co-ordinate the actions and measures taken by the
Parties for the sustainable management and environmental protection of
the river. The Parties have indeed adopted such measures through the
promulgation of standards by CARU. These standards are to be found in
Sections E3 and E4 of the CARU Digest. One of the purposes of Section E3 is "[t]o protect and preserve the water and its ecological balance".
Similarly, it is stated in Section E4 that the section was developed "in
accordance with... Articles 36, 37, 38, and 39".

184. It is the opinion of the Court that compliance with this obligation

183. It is recalled that ArtMe 36 provides that "[t]he parties shall coordinate, through the Colmnission, the necessary measures to avoid any
change in the ecological balance and to control pests and other harmful
factors in the river and the areas affected by it".

1975 Statute, which places the Parties under an obligation to co-ordinate
through CARU the necessary measures to avoid changing the ecological
balance of the river. Argentina asserts that the discharges from the Orion
(Botnia) mill altered the ecological balance of the river, and cites as
examples the 4 February 2009 algal bloom, which, according to it, provides graphic evidence of a change in the ecological balance, as well as
the discharge of toxins, wlfich gave rise, in its view, to the malformed
rotifers whose pictures were shown to the Court.
182. Uruguay considers that any assessment of the Parties' conduct in
relation to Article 36 of the 1975 Statute must take account of the rules
adopted by CARU, because this Article, creating an obligation of co-operation, refers to such rules and does not by itself prohibit any specific
conduct. Uruguay takes the position that the mill fully meets CARU
requirements concerning the ecological balance of the river, and concludes that it has not acted in breach of Article 36 of the 1975 Statute.
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River Uruguay which had been attributed by Argentina to the Orion
(Botnia) mill. Indeed, while Argentina made lengthy arguments about the
effects of the pulp mill discharges on the quality of the waters of the river,
no similar arguments have been presented to the Court regarding a deleterious relationship between the quality of the waters of the fiver and
the eucalyptus-planting operations by Uruguay. The Court concludes
that Argentina has not established its contention on this matter.

180. The Court observes that Argentina has not provided any evidence
to support its contention. Moreover, Article 35 concerns the management
of the soil and woodland as well as the use of groundwater and the water
of tributaries, and there is nothing to suggest, in the evidentiary material
submitted by Argentina, a direct relationship between Uruguay's management of the soil and woodland, or its use of ground water and water

179. Argentina contends that Uruguay's decision to carry out major
eucalyptus planting operations to supply the raw material for the Orion
(Botnia) mill has an impact on management of the soil and Uruguayan
woodland, but also on the quality of the waters of the river. For its part,
Uruguay states that Argentina does not make any arguments that are
based on Uruguay's management of soil or woodland- "nor has it
made any allegations concerning the waters of tributaries".

waters".

"undertake to adopt the necessary measures to ensure that the management of the soil and woodland and the use of groundwater and
the waters of the tributaries of the river do not cause changes which
may significantly impair the rÿgime of the river or the quality of its

178. Article 35 of the 1975 Statute provides that the parties:

(Article 35)

2. The obligation to ensure that the management of the soil and woodland does not hnpair the r@#ne of the river or the quality of its waters

between equitable and reasonable utilization of a shared resource and the
balance between economic development and enviromnental protection
that is the essence of sustainable development.

the opinion of the Court that Article 27 embodies this interconnectedness

or the quality of its waters. The Court wishes to add that such utilization
could not be considered to be equitable and reasonable if the interests of
the other riparian State in the shared resource and the environmental
protection of the latter were not taken into account. Consequently, it is
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"The existence of the general obligation of States to ensure that
activities within their jurisdiction and control respect the environment of other States or of areas beyond national control is now part
of the corpus of international law relating to the environment."
(Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996 (I), pp. 241-242, para. 29.)

193. Before turning to the analysis of Article 41, the Court recalls
that"

best available technology ("BAT") standards.

complied with its duty to prevent pollution by requiring the plant to meet

of the 1975 Statute to "prevent... pollution" does not involve a prohibition on all discharges into the river. It is only those that exceed the standards jointly agreed by the Parties within CARU in accordance with their
international obligations, and that therefore have harmful effects, which
can be characterized as "pollution" under Article 40 of the 1975 Statute.
Uruguay also maintains that Article 41 creates an obligation of conduct,
and not of result, but that it actually matters little since Uruguay has

192. Uruguay contends that the obligation laid down in Article 41 (a)

nutrients into a river that is eutrophic and suffers from reverse flow and
stagnation, Uruguay violated the obligation to prevent pollution, as it
failed to prescribe appropriate measures in relation to the Orion (Botnia)
mill, and failed to meet applicable international environmental agreements, including the Biodiversity Convention and the Ramsar Convention. It maintains that the 1975 Statute prohibits any pollution which is
prejudicial to the protection and preservation of the aquatic environment
or which alters the ecological balance of the river. Argentina further
argues that the obligation to prevent pollution of the river is an obligation of result and extends not only to protecting the aquatic environment
proper, but also to any reasonable and legitimate use of the river, including tourism and other recreational uses.

191. Argentina claims that by allowing the discharge of additional

(c) to inform one another of any rules which they plan to prescribe
with regard to water pollution in order to establish equivalent
rules in their respective legal systems."

1. the technical requirements in force for preventing water pollution, and
2. the severity of the penalties established for violations"

vant, with the guidelines and recolmnendations of international
technical bodies"
(b) not to reduce in their respective legal systems"
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194. The Court moreover had occasion to stress, in the GabOikovoNagymaros Project case, that "the Parties together should look afresh at

77

(a) to protect and preserve the aquatic environment and, in particular, to prevent its pollution, by prescribing appropriate
rules and [adopting appropriate] measures in accordance with
applicable international agreements and in keeping, where rele-

"Without prejudice to the functions assigned to the Commission
in this respect, the parties undertake:

190. Article 41 provides that:

ment (Article 41)

4. The obligation to prevent polhttion and preserve the aquatic environ-

sion.

not convincingly demonstrated that Uruguay has refused to engage in
such co-ordination as envisaged by Article 36, in breach of that provi-

189. In light of the above, the Court is of the view that Argentina has

importance that the Parties respect this obligation.

River Uruguay established by the 1975 Statute. It is therefore of crucial

in this context, a central role in the overall system of protection of the

necessary measures, as well as their enforcement and observance, assumes,

188. This vigilance and prevention is all the more hnportant in the
preservation of the ecological balalace, since the negative impact of
human activities on the waters of the river may affect other components
of the ecosystem of the watercourse such as its flora, fauna, and soil. The
obligation to co-ordinate, through the Commission, the adoption of the

addressed to both Parties and prescribes the specific conduct of co-ordinating the necessary measures through the Colmnission to avoid changes
to the ecological balance. An obligation to adopt regulatory or administrative measures either individually or jointly and to enforce them is an
obligation of conduct. Both Parties are therefore called upon, under Article 36, to exercise due diligence in acting through the Commission for the
necessary measures to preserve the ecological balance of the river.

187. The Court considers that the obligation laid down in Article 36 is

of result.

both Articles 36 and 41 of the 1975 Statute establish an obligation

186. The Parties also disagree with respect to the nature of the obligation laid down in Article 36, and in particular whether it is an obligation
of conduct or of result. Argentina submits that, on a plain meaning,

to the environment and of the limitations inherent in the very
mechanism of reparation of this type of damage" (GabOikovoNagymaros Project (Hungary/Slovalda), Judgment, I.C.J. Reports
1997, p. 78, para. 140).
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and in relation to the Orion (Botnia) mill in the conditions stipulated in
the authorization issued by MVOTMA. In Argentina, the Entre Rios
Province, which borders the river opposite the plant, has regulated industrial discharges in a decree that also recognizes the binding effect of the

appropriate measures to enforce its relevant regulations on a public or private
operator under its jurisdiction. The obligation of due diligence
under Article 41 (a) in the adoption and enforcement of appropriate

70

CARU as established under Article 56 of the 1975 Statute or through

if it was shown that it had failed to act diligently and thus take all

199. The Digest expresses the will of the Parties and their interpretation of the provisions of the 1975 Statute. Article 41, not unlike many
other provisions of the 1975 Statute, lays down broad obligations
agreed to by the Parties to regulate and limit their use of the river and
to protect its environment. These broad obligations are given more
specific content through the co-ordinated rule-making action of

Chapter 1, Section 2, Article 1 (c) of the Digest (E3)).

"any alteration of the water quality that prevents or hinders any
legitimate use of the water, that causes deleterious effects or harm to
living resources, risks to human health, or a threat to water activities
including fishing or reduction of recreational activities" (Title I,

of the 1975 Statute. Article 40 provides that: "For the purposes of this
Statute, pollution shall mean the direct or indirect introduction by
man into the aquatic environment of substances or energy which have
harmful effects." The term "harmful effects" is defined in the CARU
Digest as:

be determined in light of the definition of pollution given in Article 40

198. Finally, the scope of the obligation to prevent pollution must

rules and measures is further reinforced by the requirement that such
rules and measures must be "in accordance with applicable international
agreements" and "in keeping, where relevant, with the guidelines and
recommendations of international techlfical bodies". This requirement
has the advantage of ensuring that the rules and measures adopted
by the parties both have to conform to applicable international agreements and to take account of internationally agreed technical standards.

PULP MILLS (JUDGMENT)

the regulatory action of each of the parties, or by both means. The
two regulatory actions are meant to complement each other. As
discussed below (see paragraphs 201 to 202, and 214), CARU standards
concern mainly water quality. The CARU Digest sets only general
limits on certain discharges or effluents from industrial plants such as:
"hydrocarbons", "sedimentable solids", and "oils and greases". As the
Digest makes explicit, those matters are left to each party to regulate.
The Digest provides that, as regards effluents within its jurisdiction,
each party shall take the appropriate "corrective measures" in order
to assure compliance with water quality standards (CARU Digest,
Sec. E3: Pollution, Title 2, Chapter 5, Section 1, Article 3). Uruguay has
taken that action in its Regulation on Water Quality (Decree No. 253/79)

79

196. Secondly, it is the opinion of the Court that a simple reading of
the text of Article 41 indicates that it is the rules and measures that are to
be prescribed by the Parties in their respective legal systems which must
be "in accordance with applicable international agreements" and "in
keeping, where relevant, with the guidelines and recommendations of
international technical bodies".
197. Thirdly, the obligation to "preserve the aquatic environment, and
in particular to prevent pollution by prescribing appropriate rules and
measures" is an obligation to act with due diligence in respect of all
activities which take place under the jurisdiction and control of each
party. It is an obligation which entails not only the adoption of appropriate rules and measures, but also a certain level of vigilance in their
enforcement and the exercise of administrative control applicable to public and private operators, such as the monitoring of activities undertaken
by such operators, to safeguard the rights of the other party. The
responsibility of a party to the 1975 Statute would therefore be engaged

and (c) of Article 41, which refer to the need not to reduce the technical
requirements and severity of the penalties already in force in the respective legislation of the Parties as well as the need to inform each other of
the rules to be promulgated so as to establish equivalent rules in their
legal systems.

pollution. This conclusion is supported by the wording of paragraphs (b)

the effects on the environment of the operation of the Gabÿikovo power
plant" (Gabÿikovo-Nagymaros Project (Hungary/Slovakia), Judgment,
I. CJ. Reports 1997, p. 78, para. 140). The Court is mindful of these
statements in taking up now the examination of Article 41 of the
1975 Statute.
195. In view of the central role of this provision in the dispute between
the Parties in the present case and their profound differences as to its
interpretation and application, the Court will make a few remarks of a
general character on the normative content of Article 41 before addressing the specific arguments of the Parties. First, in the view of the Court,
Article 41 makes a clear distinction between regulatory functions
entrusted to CARU under the 1975 Statute, which are dealt with in Article 56 of the Statute, and the obligation it imposes on the Parties to adopt
rules and measures individually to "protect and preserve the aquatic environment and, in particular, to prevent its pollution". Thus, the obligation
assumed by the Parties under Article 41, which is distinct from those
under Articles 36 and 56 of the 1975 Statute, is to adopt appropriate rules
and measures within the framework of their respective domestic legal
systems to protect and preserve the aquatic environment and to prevent
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The Court will apply, in addition to the 1975 Statute, these two sets of
rules to determine whether the obligations undertaken by the Parties
have been breached in terms of the discharge of effluent by the mill as
well as in respect of the impact of those discharges on the quality of the
waters of the river, on its ecological balance and on its biodiversity.

202. The standards laid down in the Digest are not, however, exhaustive. As pointed out earlier, they are to be complemented by the rules and
measures to be adopted by each of the Parties within their domestic laws.

(c) to prevent all new forms of pollution and to achieve its reduction in case the standard values adopted for the different legitimate uses of the River's water are exceeded;
(d) to promote scientific research on pollution." (Title I, Chapter 2, Section 1, Article 1.)

(b) to ensure any legitimate use of the water considering long term
needs and particularly human consumption needs;

"(a) to protect and preserve the water and its ecological balance;

Digest, the "basic purposes" of Section E3 of the Digest are to be as
follows:

was drawn up under Article 7 (f) of the 1961 Treaty and Articles 35,
36, 41 to 45 and 56 (a) (4) of the 1975 Statute. As stated in the

rules governing the prevention of pollution and the conservation
and preservation of living resources. In the exercise of its rule-making
power, the Commission adopted in 1984 the Digest on the uses of the
waters of the River Uruguay and has amended it since. In 1990, when
Section E3 of the Digest was adopted, the Parties recognized that it

201. The functions of CARU under Article 56 (a) include making

within the limits prescribed by the 1975 Statute (as paragraphs (a), (b)
and (c) of Article 41 contemplate).

of the Statute contemplate) and in the regulations adopted by each Party

through CARU (as the introductory phrases to Article 41 and Article 56

200. The Court considers it appropriate to now address the question
of the rules by which any allegations of breach are to be measured and,
more specifically, by which the existence of "harmful effects" is to be
determined. It is the view of the Court that these rules are to be found in
the 1975 Statute, in the co-ordinated position of the Parties established

of Entre Rios, 7 April 1997).

CARU Digest (Regulatory Decree No. 5837, Government of Entre Rios,
26 December 1991, and Regulatory Decree No. 5394, Government
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1975 Statute, they must, for the purposes of protecting and preserving the

erly to comply with their obligations under Article 41 (a) and (b) of the

204. It is the opinion of the Court that in order for the Parties prop-

accordance with international practice, an environmental impact assessment of the Orion (Botnia) ÿrfill was necessary, but argues that international law does not impose any conditions upon the content of
such an assessment, the preparation of which being a national, not
international, procedure, at least where the project in question is not
one common to several States. According to Uruguay, the only
requirements international law imposes on it are that there must
be assessments of the project's potential harmful transboundary
effects on people, property and the enviromnent of other States, as
required by State practice and the International Law Commission 2001
draft Articles on Prevention of Transboundary Harm from Hazardous
Activities, without there being any need to assess remote or purely
speculative risks.

gramme (hereinafter the "UNEP Goals and Principles") (UNEP/
WG.152/4 Annex (1987), document adopted by UNEP Governing
Council at its 14th Session (Dec. 14/25 (1987)). Uruguay accepts that, in

ticular because Uruguay failed to take account of all potential impacts
from the mill, even though international law and practice require it, and
refers in this context to the 1991 Convention on Environmental Impact
Assessment in a Transboundary Context of the United Nations Economic Commission for Europe (hereinafter the "Espoo Convention")
(UNTS, Vol. 1989, p. 309), and the 1987 Goals and Principles of Enviromaaental Impact Assessment of the United Nations Enviromnent Pro-

[were] . . . based on unsatisfactory environmental assessments", in par-

ute. The Parties agree on the necessity of conducting an environmental
impact assessment. Argentina maintains that the obligations under the
1975 Statute viewed together impose an obligation to conduct an environmental impact assessment prior to authorizing Botnia to construct the
plant. Uruguay also accepts that it is under such an obligation. The
Parties disagree, however, with regard to the scope and content of the
environmental impact assessment that Uruguay should have carried out
with respect to the Orion (Botnia) mill project. Argentina maintains in
the first place that Uruguay failed to ensure that "full environmental
assessments [had been] produced, prior to its decision to authorize the
construction..."; and in the second place that "Uruguay's decisions

obligations of the Parties under Article 41 (a) and (b) of the 1975 Stat-

203. The Court will now turn to the relationship between the need for
an environmental impact assessment, where the planned activity is liable
to cause harm to a shared resource and transboundary harm, and the

(a) Environmental Impact Assessment
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assessed.

and that the suitability of the Orion (Botnia) site was comprehensively

208. Uruguay counters that the Fray Bentos site was initially chosen
because of the particularly large volume of water in the river at that
location, which would serve to promote effluent dilution. Uruguay
adds that the site is moreover easily accessible for river navigation, which
facilitates delivery of raw materials, and local manpower is available
there. Uruguay considers that, if there is an obligation to consider
alternative sites, the instruments invoked for that purpose by Argentina
do not require alternative locations to be considered as part of an
environmental impact assessment unless it is necessary in the circumstances to do so. Finally, Uruguay affirms that in any case it did so

209. The Court will now consider, first, whether Uruguay failed to
exercise due diligence in conducting the environmental impact assessanent, particularly with respect to the choice of the location of the plant

207. According to Argentina, one reason why Uruguay's environmental impact assessment is inadequate is that it contains no analysis of alternatives for the choice of the mill site, whereas the study of alternative
sites is required under international law (UNEP Goals and Principles,
Espoo Convention, IFC Operational Policy 4.01). Argentina contends
that the chosen site is particularly sensitive from an ecological point of
view and unconducive to the dispersion of pollutants "[b]ecause of the
nature of the waters which will receive the pollution, the propensity of
the site to sedimentation and eutrophication, the phenomenon of reverse
flow and the proximity of the largest settlement on the River Uruguay".

(i) The siting of the Orion (Botnia) mill at Fray Bentos

impact assessment.

assessment in the fulfilment of the substantive obligations of the Parties,
that is to say, first, whether such an assessment should have, as a matter
of method, necessarily considered possible alternative sites, taking into
account the receiving capacity of the river in the area where the plant was
to be built and, secondly, whether the populations likely to be affected, in
this case both the Uruguayan and Argentine riparian populations, should
have, or have in fact, been consulted in the context of the environmental

with the specific points in dispute with regard to the role of this type of

206. The Court has already considered the role of the environmental
impact assessment in the context of the procedural obligations of the
Parties under the 1975 Statute (paragraphs 119 and 120). It will now deal

205. The Court observes that neither the 1975 Statute nor general
international law specify the scope and content of an environmental
impact assessment. It points out moreover that Argentina and Uruguay
are not parties to the Espoo Convention. Finally, the Court notes that
the other instrument to which Argentina refers in support of its arguments, namely, the UNEP Goals and Principles, is not binding on the
Parties, but, as guidelines issued by an international technical body, has
to be taken into account by each Party in accordance with Article 41 (a)
in adopting measures within its domestic regulatory framework. Moreover, this instrument provides only that the "environmental effects in an
EIA should be assessed with a degree of detail commensurate with their
likely environmental significance" (Principle 5) without giving any indication of minimum core components of the assessment. Consequently, it is
the view of the Court that it is for each State to determine in its domestic
legislation or in the authorization process for the project, the specific
content of the environmental impact assessment required in each case,
having regard to the nature and magnitude of the proposed development
and its likely adverse impact on the environment as well as to the need
to exercise due diligence in conducting such an assessment. The Court
also considers that an environmental impact assessment must be
conducted prior to the implementation of a project. Moreover, once

due diligence, and the duty of vigilance and prevention which it implies,
would not be considered to have been exercised, if a party planning
works liable to affect the r6gime of the river or the quality of its waters
did not undertake an environmental impact assessment on the potential
effects of such works.

a transboundary context, in particular, on a shared resource. Moreover,

In this sense, the obligation to protect and preserve, under Article 41 (a)
of the Statute, has to be interpreted in accordance with a practice, which
in recent years has gained so much acceptance among States that it may
now be considered a requirement under general international law to
undertake an environmental impact assessment where there is a risk that
the proposed industrial activity may have a significant adverse impact in

gua), Judgment, I.C.J. Reports 2009, p. 242, para. 64).

ing, not one fixed once and for all, so as to make allowance for,
among other things, developments in international law" (Dispute
Regarding Navigational and Related Rights (Costa Riea v. Nicara-

used -- or some of them -- a meaning or content capable of evolv-

"there are situations in which the parties' intent upon conclusion of
the treaty was, or may be presumed to have been, to give the terms

cause transboundary harm, carry out an environmental impact assessundertaken.

84

ment. As the Court has observed in the case concerning the Dispute
Regarding Navigational and Related Rights,
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operations have started and, where necessary, throughout the life of the
project, continuous monitoring of its effects on the environment shall be
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aquatic environment with respect to activities which may be liable to
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likely to be affected by the construction of the Orion (Botnia) mill,

215. The Parties disagree on the extent to which the populations

(ii) Consultation of the affected populations

75

that, should such inadequacy be detected, particularly with respect to certain areas of the river such as at Fray Bentos, the Parties should initiate
a review of the water quality standards set by CARU and ensure that
such standards clearly reflect the characteristics of the river and are capable of protecting its waters and its ecosystem.

perse and dilute different types of discharges. The Court is of the opinion

adequately taken into consideration the geomorphological and hydrological characteristics of the river and the capacity of its waters to dis-

Court that the water quality standards established by CARU have not

standards, in terms of the level of concentrations, the Court finds itself
unable to conclude that Uruguay has violated its obligations under the
1975 Statute. Moreover, neither of the Parties has argued before the

of effluent of the Orion (Botnia) mill have exceeded the limits set by those

must have taken into account the receiving capacity and sensitivity of the
waters of the river, including in the areas of the river adjacent to Fray
Bentos. Consequently, in so far as it is not established that the discharges

ards in accordance with Articles 36 and 56 of the 1975 Statute, CARU

214. The Court considers that in establishing its water quality stand-

213. The Court sees no need to go into a detailed examination of the
scientific and technical validity of the different kinds of modelling, calibration and validation undertaken by the Parties to characterize the rate
and direction of flow of the waters of the river in the relevant area. The
Court notes however that both Parties agree that reverse flows occur frequently and that phenomena of low flow and stagnation may be observed
in the concerned area, but that they disagree on the implications of this
for the discharges from the Orion (Botnia) mill into this area of the river.

"ADCP")- to record water flow velocities for a range of depths for
about a year. The three-dimensional system generated a large number of
data later introduced in a numerical hydrodynamic model. On the
other hand, Botnia based its environmental impact assessment on a bidimensional modelling m the RMA2. The EcoMetrix CIS implemented
both three-dimensional and bi-dimensional models. However, it
is not mentioned whether an ADCP sonar was used at different
depths.
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particularly on the Argentine side of the river, were consulted in the
course of the environmental impact assessment. While both Parties
agree that consultation of the affected populations should form part
of an environmental impact assessment, Argentina asserts that international law imposes specific obligations on States in this regard.
In support of this argument, Argentina points to Articles 2.6 and 3.8 of

85

212. The Court notes, with regard to the receiving capacity of the
river at the location of the mill, that the Parties disagree on the geomorphological and hydrodynamic characteristics of the river in the
relevant area, particularly as they relate to river flow, and how the
flow of the river, including its direction and its velocity, in turn
determines the dispersal and dilution of pollutants. The differing views
put forward by the Parties with regard to the river flow may be due to
the different modelling systems which each has employed to analyse
the hydrodynamic features of the River Uruguay at the Fray Bentos
location. Argentina implemented a three-dimensional modelling that
measured speed and direction at ten different depths of the river
and used a sonar an Acoustic Doppler Current Profiler (hereafter

nature and scale.

211. Regarding the second point, the Court cannot fail to note that
any decision on the actual location of such a plant along the River Uruguay should take into account the capacity of the waters of the river to
receive, dilute and disperse discharges of effluent from a plant of this

that in 2003 Botnia evaluated four locations in total at La Paloma, at
Paso de los Toros, at Nueva Palmira, and at Fray Bentos, before choosing Fray Bentos. The evaluations concluded that the linaited amount of
fresh water in La Paloma and its importance as a habitat for birds rendered it unsuitable, while for Nueva Palmira its consideration was discouraged by its proximity to residential, recreational, and culturally
important areas, and with respect to Paso de los Toros insufficient flow
of water during the dry season and potential conflict with competing
water uses, as well as a lack of infrastructure, led to its exclusion. Consequently, the Court is not convinced by Argentina's argmnent that an
assessment of possible sites was not carried out prior to the determination of the final site.

Cumulative Impact Study of September 2006 (hereinafter "CIS") shows

Fray Bentos location was comprehensively assessed and that other possible sites were considered. The Court further notes that the IFC's Final

recalled that Uruguay has repeatedly indicated that the suitability of the

that an environmental impact assessment should include, at a minimum,
"[a] description of practical alternatives, as appropriate". It is also to be

graph 205 above, the Court recalls that Principle 4 (c) simply provides

Argentina has referred, whose legal character has been described in para-

above); while with respect to the UNEP Goals and Principles to which

Espoo Convention is not applicable to the present case (see paragraph 205

210. Regarding the fit'st point, the Court has already indicated that the

and, secondly, whether the particular location chosen for the siting of the
plant, in this case Fray Bentos, was unsuitable for the construction of a
plant discharging industrial effluent of this nature and on this scale, or
could have a harmful impact on the river.
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219. In the light of the above, the Com't finds that consultation by
Uruguay of the affected populations did indeed take place.

Uruguay.

78

223. To begin with, the Court observes that the obligation to prevent
pollution and protect and preserve the aquatic environment of the River
Uruguay, laid down in Article 41 (a), and the exercise of due diligence
implied in it, entail a careful consideration of the technology to be used

assessed.

draft CIS and the report prepared by the Consensus Building

plantation owners on both sides of the river. In December 2005, the

tourism operators, local business owners, fishermen, farmers and

Institute were released, and the IFC opened a period of consultation
to receive additional feedback from stakeholders in Argentina and

Orion (Botnia) mill.

221. Argentina, however, specifically criticizes the absence of any "tertiary treatment of effluent" (i.e., a third round of processing production
waste before discharge into the natural environment), which is necessary
to reduce the quantity of nutrients, including phosphorus, since the effluent is discharged into a highly sensitive environment. The mill also lacks,
according to Argentina, an empty emergency basin, designed to contain
effluent spills. Answering a question asked by a judge, Argentina considers that a tertiary treatment would be possible, but that Uruguay failed to
conduct an adequate assessment of tertiary treatment options for the

standards, among others, in the area.

220. Argentina maintains that Uruguay has failed to take all measures
to prevent pollution by not requiring the mill to employ the "best available techniques", even though this is required under Article 5 (d) of the
POPs Convention, the provisions of which are incorporated by virtue of
the "referral clause" in Article 41 (a) of the 1975 Statute. According to
Argentina, the experts' reports it cites establish that the mill does not use
best available techniques and that its perfolmaance is not up to international standards, in the light of the various techniques available for producing pulp. Uruguay contests these claims. Relying on the CIS, the
second Hatfield report and the audit conducted by AMEC at the IFC's
request, Uruguay asserts that the Orion (Botnia) mill is, by virtue of the
technology employed there, one of the best pulp mills in the world,
applying best available techniques and complying with European Union

(b) Question of the production technology used hz the Orion (Botnia)
mill
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222. Uruguay observes that "the experts did not consider it necessary
to equip the mill with a tertiary treatment phase". Answering the same
question, Uruguay argued that, though feasible, the addition of a tertiary
treatment facility would not be environmentally advantageous overall, as
it would significantly increase the energy consumption of the plant, its
carbon emissions, together with sludge generation and chemical use.
Uruguay has consistently maintained that the bleaching technology used
is acceptable, that the emergency basins in place are adequate, that the
mill's production of synthetic chemical compounds meets technological
requirements and that the potential risk from this production was indeed

87

218. Further, the Court notes that between June and November 2005
more than 80 interviews were conducted by the Consensus Building
Institute, a non-profit organization specializing in facilitated dialogues,
mediation, and negotiation, contracted by the IFC. Such interviews
were conducted inter alia in Fray Bentos, Gualeguaychfi, Montevideo,
and Buenos Aires, with interviewees including civil society groups,
non-governmental organizations, business associations, public officials,

questions or concerns.

Inhabitants of Fray Bentos and nearby regions of Uruguay and Argentina participated in the meeting and submitted 138 documents containing

river".

"handling of chemical products in the plant and in the port; the
appearance of acid rain, dioxins, furans and other polychlorates of
high toxicity that could affect the environment; compliance with the
Stockholm Convention; atmospheric emissions of the plant; electromagnetic and electrostatic emissions; [and] liquid discharges into the

216. The Court is of the view that no legal obligation to consult the
affected populations arises for the Parties from the instruments invoked
by Argentina.
217. Regarding the facts, the Court notes that both before and after
the granting of the initial environmental authorization, Uruguay did undertake activities aimed at consulting the affected populations, both on the
Argentine and the Uruguayan sides of the river. These activities included
meetings on 2 December 2003 in Rio Negro, and on 26 May 2004 in Fray
Bentos, with participation of Argentine non-governmental organizations.
In addition, on 21 December 2004, a public hearing was convened in
Fray Bentos which, according to Uruguay, addressed among other subjects, the

the Espoo Convention, Article 13 of the 2001 International Law
Commission draft Articles on Prevention of Transboundary Harm
from Hazardous Activities, and Principles 7 and 8 of the UNEP Goals
and Principles. Uruguay considers that the provisions invoked by
Argentina cannot serve as a legal basis for an obligation to consult the
affected populations and adds that in any event the affected populations
had indeed been consulted.
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Elrdssion Control and Environmental Performance Plan), and that
Argentina expressed the view, in this regard, that Uruguay had on this
matter, much greater, if not exclusive, access to the factual evidence. However, the Court notes that Argentina has itself generated much factual
information and that the materials which Uruguay produced have

of the Botnia Plant and the Environmental Quality of the Area of
Influence, May 2009; DINAMA, Six Month Report on the Botnia

226. The Court recalls that Uruguay has submitted extensive data
regarding the monitoring of effluent from the Orion (Botnia) mill, as
contained in the various reports by EcoMetrix and DINAMA
(EcoMetrix, Independent Performance Monitoring as required by the
IFC Phase 2: Six Month Environmental Performance Review (July
2008); EcoMetrix, Independent Performance Monitoring as required
by the IFC, Phase 3: Environmental Performance Review (2008
Monitoring Year) (hereinafter "EcoMetrix Third Monitoring Report");
DINAMA, Performance Report for the First Year of Operation

lations of the Parties in terms of the concentration of effluents per litre of
wastewater discharged from the plant and the absolute amount of effluents that can be discharged in a day.

presented by Argentina establishing that the Orion (Botnia) mill is not in
compliance with the 1975 Statute, the CARU Digest and applicable regu-

80

concentrations have exceeded the limits. The only parameters for which a
recorded measurement exceeded the standards set by Decree No. 253/79
or the initial environmental authorization by MVOTMA are: nitrogen,
nitrates, and AOX (Adsorbable Organic Halogens). In those cases, measurements taken on one day exceeded the threshold. However, the initial
environmental authorization of 14 February 2005 specifically allows
yearly averaging for the parameters. The most notable of these cases in
which the limits were exceeded is the one relating to AOX, which is the
parameter used internationally to monitor pulp mill effluent, sometimes
including persistent organic pollutants (POPs). According to the IPPCBAT reference document submitted by the Parties, and considered
by them as the industry standard in this sector, "the environmental
control authorities in lnany countries have set severe restrictions on
the discharges of chlorinated organics measured as AOX into the
aquatic environment". Concentrations of AOX reached at one
point on 9 January 2008, after the mill began operations, as high
a level as 13 mg/L, whereas the maximum limit used in the environ-

MVOTMA (MVOTMA, Initial Environmental Authorization for the
Botnia Plant (14 February 2005)), except for a few instances in which the

exceeded the lilrfits set by the effluent standards prescribed by the relevant Uruguayan regulation as characterized by the Court in paragraph 200 above, or the initial environmental authorization issued by

does not appear that the discharges from the Orion (Botnia) mill have

228. Talcing into account the data collected after the start-up of the
mill as contained in the various reports by DINAMA and EcoMetrix, it

Argentina that the Orion (Botnia) mill is not BAT-compliant in terms of

the discharges of effluent for each tonne of pulp produced. This finding is
supported by the fact that, as shown below, no clear evidence has been

Sec. E3 (1984, as amended)).

the Orion (Botnia) mill with CARU's effluent standards (CARU Digest,

225. The Court finds that, from the point of view of the technology
employed, and based on the documents submitted to it by the Parties,
particularly the IPPC-BAT, there is no evidence to support the claim of

sludge treatment.

have to assess them against the effluent discharge limits- both in terms
of the concentration of effluents in each litre of wastewater discharged
and the absolute amount of effluents that can be discharged in a day
prescribed by the applicable regulatory standards of the Parties, as characterized by the Court in paragraph 200 above, and the permits issued
for the plant by the Uruguayan authorities, since the Digest only sets
general limits on "hydrocarbons", "sedimentable solids", and "oils and
greases", but does not establish specific ones for the substances in contention between the Parties. Argentina did not allege any non-compliance of

227. To determine whether the concentrations of pollutants discharged

by the Orion (Botnia) mill are within the regulatory limits, the Court will

224. The Court notes that the Orion (Botnia) mill uses the bleached

been available to Argentina at various stages of the proceedings or
have been available in the public domain. Therefore the Court does
not consider that Argentina has been at a disadvantage with regard to the
production of evidence relating to the discharges of effluent of the mill.
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Kraft pulping process. According to the December 2001 Integrated Pollution Prevention and Control Reference Document on Best Available
Tectmiques in the Pulp and Paper Industry of the European Conmaission
(hereinafter "IPPC-BAT"), which the Parties referred to as the industry
standard in this sector, the Kraft process already accounted at that time
for about 80 per cent of the world's pulp production and is therefore the
most applied production method of chemical pulping processes. The
plant employs an ECF-light (Elemental chlorine-free) bleaching process
and a primary and secondary wastewater treatment involving activated

the guidelines and recommendations of international technical bodies.

important in view of the fact that Article 41 (a) provides that the regulatory framework to be adopted by the Parties has to be in keeping with

by the industrial plant to be established, particularly in a sector such as
pulp manufacturing, which often involves the use or production of substances which have an impact on the environment. This is all the more
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232. The data presented by the Parties on the post-operation monitor-

231. Argentina contends that Uruguay's baseline data were both inadequate and incomplete in many aspects. Uruguay rejects this allegation,
and argues that Argentina has actually relied on Uruguay's baseline data
to give its own assessment of water quality. According to Uruguay,
contrary to Argentina's assertions, collection of baseline data by
Uruguay started in August 2006, when DINAMA started to conduct
for a period of 15 months pre-operational water quality monitoring
prior to the commissioning of the plant in November 2007, which
served to complement almost 15 years of more general monitoring
that had been carried out within CARU under the PROCON
programme (River Uruguay Water Quality and Pollution Control
Programme, from the Spanish acronym for "Programa de Calidad
de Aguas y Control de la Contaminacidn del Rio Uruguay"). Argentina
did not challenge counsel for Uruguay's statement during the oral
proceedings that it used Uruguay's baseline data for the assessment of
water quality.

229. As pointed out earlier (see paragraph 165), the Parties have over
the last three years presented to the Court a vast amount of factual and
scientific material containing data and analysis of the baseline levels of
contaminants already present in the river prior to the commissioning of
the plant and the results of measurements of its water and air emissions
after the plant started its production activities and, in some cases, until
mid-2009.
230. Regarding the baseline data, the studies and reports submitted by
the Parties contained data and analysis relating, inter alia, to water quality, air quality, phytoplankton and zooplankton of the fiver, health indicators and biomarkers of pollution in fish from the river, monitoring of
fish fauna in the area around the Orion (Botnia) mill, fish community and
species diversity in the river, concentrations of resin acids, chlorinated
phenols and plant sterols in fish from the river, smwey of species belonging to the gemls Tillandsia, the Orion (Botnia) mill pre-start-up audit,
and analysis of mercury and lead in fish muscle.

(c) hnpact of the discharges on the quality of the waters of the river

mental impact assessment and subsequently prescribed by MVOTMA was
6 mg/L. However, in the absence of convincing evidence that this is not
an isolated episode but rather a more enduring problem, the Court is not
in a position to conclude that Uruguay has breached the provisions
of the 1975 Statute.
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237. The particular parameters and substances that are subject to controversy between the Parties in telans of the impact of the discharges of
effluent from the Orion (Botnia) mill on the quality of the waters of the

(Botnia) mill.

1975 Statute in authorizing the construction and operation of the Orion

Uruguay breached its obligations under Articles 36 and 41 of the

236. The Court also has before it interpretations of the data provided
by experts appointed by the Parties, and provided by the Parties themselves and their counsel. However, in assessing the probative value of the
evidence placed before it, the Court will principally weigh and evaluate
the data, rather than the conflicting interpretations given to it by the
Parties or their experts and consultants, in order to determine whether

Botnia are located on the Uruguayan side. The OSE monitoring point is
located at the drinking water supply intake pipe for Fray Bentos, at or
near DINAMA station 11.
235. Argentina's team gathered data from November 2007 until
April 2009 with many of the results being obtained from October 2008.
Uruguay, through DINAMA, has been carrying out its monitoring of the
site since March 2006. Its most recent data cover the period up
to June 2009. The OSE, in terms of its overall responsibility for Uruguayan water quality, has been gathering relevant data which has been
used in the periodic reports on the operation of the plant.

234. The monitoring sites maintained by Uruguay (DINAMA) and by

see also ibid., para. 4.3.1.2).

233. The monitoring sites maintained by Argentina are located on the
Argentine side of the river; with the most upstream position located
10 km from the plant and the furthest downstream one at about 16 km
from the plant. Nevertheless, three of the sites (U0, U2 and U3) are near
the plant; while another three are in Nandubaysal Bay and In6s Lagoon,
the data from which, according to Argentina's counsel, "enabled the scientists to clearly set the bay apart, as it acts as an ecosystem that is relatively detached from the Uruguay river" (Scientific and Technical Report,
Chapter 3, appendix: "Background Biogeochemical Studies", para. 4.1.2;

ing of the actual performance of the plant in terms of the impact of its
emissions on the river includes data obtained through different testing
programmes conducted, inter alia, by an Argentine scientific team from
two national universities, contracted by the National Secretariat of Environment and Sustainable Development of Argentina (ten sites), the OSE
(Uruguay's State Agency for Sanitary Works, from the Spanish acronym
for "Obras Sanitarias del Estado"), DINAMA, independently of Botnia
(16 sites), and Botnia, reporting to DINAMA and the IFC (four sites;
and testing the effluent).
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says in its summary that the records of water quality parameters over
the period were "normal for the river with typical seasonal patterns
of temperature and associated dissolved oxygen". The hundreds of
measurements presented in the figures in that chapter of the "Colombo
Report" support that conclusion even taking account of some slightly
lower figures. Fourthly, the figures relating to dissolved oxygen
contained in DINAMA's Water Quality Report have essentially
the same characteristics as those gathered by Argentina
they

under the CARU Digest. Thirdly, Argentina's 30 June 2009 report

Month Report: January-June) (hereinafter "DINAMA's Water Quality
Report") (see p. 7, fig. 4.5: average of 9.4 mg/L) displays concentrations
of dissolved oxygen that are well above the minimum level required

Surface Water and Sediment Quality Data Report of July 2009 (Six

Title 2, Chapter 4, Section 2). However, the Court finds that the allegation made by Argentina remains unproven. First, the figures on which
Argentina bases itself do not correspond to the ones for dissolved oxygen
that appear in the EcoMetrix Third Monitoring Report, where the samples taken between February and October 2008 were all above the
CARU minimum standard for dissolved oxygen. Secondly, DINAMA's •

of dissolved oxygen per litre required according to the CARU Digest (E3,

239. The Court observes that a post-operational average value of
3.8 mg/L for dissolved oxygen would indeed, if proven, constitute a violation of CARU standards, since it is below the minimum value of 5.6 mg

solved oxygen. Uruguay also claims that a drop in the level of demand
for oxygen shows an improvement in the quality of the water, since the
level of demand should be kept as low as possible.

to the "demand for oxygen" and not for "oxigeno disuelto" -- i.e., dis-

the river referring to data contained in the report of the Uruguayan OSE.
According to Argentina, since dissolved oxygen is environmentally beneficial and there is a C ARU standard which sets a minimum level of dissolved oxygen for the river waters (5.6 mg/L), the introduction by the
Orion (Botnia) mill into the aquatic environment of substances or energy
which caused the dissolved oxygen level to fall below that minimum constitutes a breach of the obligation to prevent pollution and to preserve
the aquatic environment. Uruguay argues that Argentina's figures taken
from the measurements of the OSE were for "oxidabilidad", which refers

alleged negative impact of the Orion (Botnia) mill on dissolved oxygen in

238. Argentina raised for the first time during the oral proceedings the

(i) Dissolved oxygen

fiver are: dissolved oxygen; total phosphorus (and the related matter of
eutrophication due to phosphate); phenolic substances; nonylphenols
and nonylphenolethoxylates; and dioxins and furans. The Court now
turns to the assessment of the evidence presented to it by the Parties with
respect to these parameters and substances.
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for total phosphorus under the Uruguayan Regulation is 0.025 mg/L for
certain purposes such as drinking water, irrigation of crops for human
consumption and water used for recreational purposes which involve
direct human contact with the water (Decree No. 253/79, Regulation of

ance with Article 41 (a) of the 1975 Statute. The water quality standard

higher concentration of phosphates, while Uruguay denies the attributability of these concentrations as well as the eutrophication to the operation of the plant in Fray Bentos.
242. The Court notes that CARU has not adopted a water quality
standard relating to levels of total phosphorus and phosphates in the
river. Similarly, Argentina has no water quality standards for total phosphorus. The Court will therefore have to use the water quality and effluent limits for total phosphorus enacted by Uruguay under its domestic
legislation, as characterized by the Court in paragraph 200 above, to
assess whether the concentration levels of total phosphorus have exceeded
the limits laid down in the regulations of the Parties adopted in accord-

claims that the Orion (Botnia) mill is the cause of the eutrophication and

241. A major disagreement between the Parties relates to the relationship between the higher concentration of phosphorus in the waters of the
river and the algal bloom of February 2009 and whether operation of the
Orion (B0tnia) mill has caused the eutrophication of the river. Argentina

March 2009).

phosphorus levels were generally lower post-start-up as compared
to the 2005-2006 baseline" (EcoMetrix Third Monitoring Report,

data also compiled by DINAMA, it can be demonstrated that "[t]otal

has a share of some 15 tonnes (in 2008) or even less, as was expected for
2009. These figures have not been disputed by Argentina during the proceedings. Uruguay contends further that no violation of the provisions
of the 1975 Statute can be alleged since the high concentration cannot
be clearly attributed to the Orion (Botnia) mill as the source, and since
no standard is set by CARU for phosphorus. Uruguay maintains also
that based on data provided by DINAMA as compared to baseline

per year is approximately 19,000 tonnes, of which the Orion (Botnia) mill

240. There is agreement between the Parties that total phosphorus levels in the River Uruguay are high. According to Uruguay, the total
amount of (natural and anthropogenic) phosphorus emitted into the river

(ii) Phosphorus

solved oxygen".

are above the CARU minimunl and are the same upstream and downstream. Thus, the Court concludes that there appears to be no significant
difference between the sets of data over time and that there is no evidence
to support the contention that the reference to "oxidabilidad" in the
OSE report referred to by Argentina should be interpreted to mean "dis-
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"It is also understood that it is not appropriate to authorize any
waste disposal that would increase any of the parameters that present
critical values, even in cases in which the increase is considered insignificant by the company. Nevertheless, considering that the parameters in which the quality of water is compromised are not specific
to the effluents of this project, but rather would be affected by the
waste disposal of any industrial or domestic effluent under consideration, it is understood that the waste disposal proposed in the
project may be accepted, as long as there is compensation for any

245. The DINAMA Report then continues as follows:

values that are the approximate equivalent of the emission of the untreated sewage of a city of 65,000 people." (P. 20, para. 6.1.)

will emit a total of 200 t/a of N[itrogen] and 20 t/a of P[hosphorus],

"This situation has generated the frequent proliferation of algae,
in some cases with an important degree of toxicity as a result of the
proliferation of cyanobacteria. These proliferations, which in recent
years have shown an increase in both frequency and intensity, constitute a health risk and result in important economic losses since
they interfere with some uses of water, such as recreational activities
and the public supply of drinking water. To this already existing
situation it must be added that, in the future, the effluent in the plant

244. The Court observes in this connection that as early as 11 February 2005, DINAMA, in its environmental impact assessment for the
Orion (Botnia) mill, noted the heavy load of nutrients (phosphorus and
nitrogen) in the river and stated that:

and 26). Argentina does not contest these figures which clearly show values much below the standard established under the Uruguayan Decree.

November 11, 2008 to May 31, 2009" (22 July 2009) p. 5; see also pp. 25

in effluent discharge. In this context, the Court notes that, for 2008
according to the EcoMetrix Third Monitoring Report, the Uruguayan
data recorded an average of 0.59 mg/L total phosphorus in effluent discharge from the plant. Moreover, according to the DINAMA 2009 Emissions Report, the effluent figures for November 2008 to May 2009 were
between 0.053 mg/L and 0.41 mg/L (e.g., DINAMA, "Six Month Report
on the Botnia Emission Control and Environmental Performance Plan

(Botnia) mill has so far complied with the standard for total phosphorus

243. The Court finds that based on the evidence before it, the Orion

both standards.

Water Quality, Art. 11 (2)). The Orion (Botnia) mill must comply with

Water Quality). The Uruguayan Decree also establishes a total phosphorus discharge standard of 5 mg/L (Decree No. 253/79 Regulation of
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250. The Parties are in agreement on several points regarding the algal
bloom of 4 February 2009, including the fact that the concentrations of

248. The Court will now turn to the consideration of the issue of the
algal bloom of 4 February 2009. Argentina claims that the algal bloom of
4 February 2009 was caused by the Orion (Botnia) mill's emissions of
nutrients into the river. To substantiate this claim Argentina points to the
presence of effluent products in the blue-green algal bloom and to various satellite images showing the concentration of chlorophyll in the
water. Such blooms, according to Argentina, are produced during the
warm season by the explosive growth of algae, particularly cyanobacteria, responding to nutrient enrichinent, mainly phosphate, among other
compounds present in detergents and fertilizers.
249. Uruguay contends that the algal bloom of February 2009, and
the high concentration of chlorophyll, was not caused by the Orion (Botnia) mill but could have originated far upstream and may have most
likely been caused by the increase of people present in Gualeyguaychfi
during the yearly carnival held in that town, and the resulting increase in
sewage, and not by the mill's effluents. Uruguay maintains that Argentine data actually prove that the Orion (Botnia) mill has not added to the
concentration of phosphorus in the river at any thne since it began
operating.

pensation.

total phosphorus content prior to the commissioning of the plant, and
taking into account the action being taken by Uruguay by way of com-

Article 41 (a) of the 1975 Statute in view of the river's relatively high

247. The Court considers that the amount of total phosphorus discharge into the river that may be attributed to the Orion (Botnia) mill is
insignificant in proportionate terms as compared to the overall total
phosphorus in the river from other sources. Consequently, the Court
concludes that the fact that the level of concentration of total phosphorus
in the river exceeds the limits established in Uruguayan legislation in
respect of water quality standards cannot be considered as a violation of

246. The Court further notes that the initial environmental authorization, granted on 15 February 2005, required compliance by Botnia with
those conditions, with CARU standards and with best available techniques as included in the December 2001 IPPC-BAT of the European
Commission. It also required the completion of an implementation plan
for mitigation and compensation measures. That plan was completed by
the end of 2007 and the autholÿation to operate was granted on 8 November 2007. On 29 April 2008, Botnia and the OSE concluded an Agreement Regarding Treatment of the Municipal Wastewater of Fray Bentos,
aimed at reducing total phosphorus and other contaminants.

increase over and above the standard value for any of the critical
parameters." (DINAMA Report, p. 21.)
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254. Based on the record, and the data presented by the Parties, the
Court concludes that there is insufficient evidence to attribute the alleged

shows that the post-operational levels of phenolic substances were lower
than the baseline levels throughout the river including at the OSE water
intake.

Uruguay contends that the data contained in the DINAMA 2009 Report

253. During the oral proceedings, counsel for Argentina claimed that
the standard had not previously been exceeded and that the plant has
caused the limit to be exceeded. The concentrations, he said, had increased
on average by three times and the highest figure was 20 times higher.

EcoMetrix for the IFC states that phenolics were found frequently to
exceed the standard, with the highest values on the Argentine side of the
river. The standard is still exceeded in some of the measurements in the
most recent report before the Court but most are below it (DINAMA
July 2009 Water Quality Report, p. 21, para. 4.1.11.2 and App. 1, showing measurements from 0.0005 to 0.012 mg/L).

88

the use of nonylphenolethoxylates for production or cleaning by the
Orion (Bomia) mill. The Court therefore concludes that the evidence in

(Botnia) mill. Uruguay has also categorically denied before the Court

257. The Court recalls that the issue of nonylphenols was included in
the record of the case before the Court only by the Report submitted by
Argentina on 30 June 2009. Although testing for nonylphenols had been
carried out since November 2008, Argentina has not however, in the
view of the Court, adduced clear evidence which establishes a link
between the nonylphenols found in the waters of the river and the Orion

equipment (Affidavit of Mr. Gonzÿilez, 2 October 2009).

provides affidavits from Botnia officials to the effect that the mill does
not use and has never used nonylphenols or nonylphenolethoxylate
derivatives in any of its processes for the production of pulp, including in
the pulp washing and cleaning stages, and that no cleaning agents containing nonylphenols are or have been used for cleaning the plant's

and nonylphenolethoxylates by the Orion (Botnia) mill. In particular, it

256. Uruguay rejects Argentina's claim relating to nonylphenols and
nonylphenolethoxylates, and categorically denies the use of nonylphenols

suggesting that these compounds may be a significant stress factor.

operating. The Cumulative Impact Study prepared in September 2006 by

(estrogenic effects) coincided with the distribution area of nonylphenols

255. Argentina claims that the Orion (Botnia) mill exrfits, or has emitted, nonylphenols and thus has caused damage to, or at least has substantially put at risk, the fiver environment. According to Argentina, the
most likely source of these emissions are surfactants (detergents), nonylphenolethoxylates used to clean the wood pulp as well as the installations
of the plant itself. Argentina also contends that from 46 measurements
performed in water samples the highest concentrations, in particular
those exceeding the European Union relevant standards, were determined in front-downstream the mill and in the bloom sample collected on
4 February 2009, with lower levels upstream and downstream, indicating
that the Orion (Botnia) mill effluent is the most probable source of these
residues. In addition, according to Argentina, bottom sediments collected
in front-downstream the mill showed a rapid increase of nonylphenols
from September 2006 to February 2009, corroborating the increasing
trend of these compounds in the River Uruguay. For Argentina, the spatial
distribution of sub-lethal effects detected in rotifers (absence of
spines), transplanted Asiatic clams (reduction of lipid reserves) and fish

(iv) Presence of nonylphenols in the river environment

increase in the level of concentrations of phenolic substances in the river
to the operations of the Orion (Botnia) mill.
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252. The Court also notes that Uruguayan data indicate that the water
quality standard was being exceeded from long before the plant began
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quality standard of 0.001 mg/L fixed by CARU.

251. With regard to phenolic substances, Argentina contends that the
Orion (Botnia) mill's emission of pollutants have resulted in violations of
the CARU standard for phenolic substances once the plant started operating, while, according to Argentina, pre-operational baseline data did
not show that standard to have been exceeded. Uruguay on the other
hand argues that there have been lmmerous violations of the standard,
throughout the river, long before the plant went into operation. Uruguay
substantiates its arguments by pointing to several studies including the
EcoMetrix final Cumulative Impact Study, which had concluded that
phenolic substances were found to have frequently exceeded the water

(iii) Phenolic substances

nutrients in the River Uruguay have been at high levels both before and
after the bloom episode, and the fact that the bloom disappeared shortly
after it had begun. The Parties also appear to agree on the interdependence between algae growth, higher temperatures, low and reverse flows,
and presence of high levels of nutrients such as nitrogen and phosphorus
in the river. It has not, however, been established to the satisfaction of
the Court that the algal bloom episode of 4 February 2009 was caused by
the nutrient discharges from the Orion (Botnia) mill.
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260. Argentina asserts that Uruguay "has failed to take all measures
to protect and preserve the biological diversity of the River Uruguay and
the areas affected by it". According to Argentina, the treaty obligation
"to protect and preserve the aquatic environment" comprises an obligation to protect the biological diversity including "habitats as well as species
of flora and fauna". By virtue of the "referral clause" in Article
41 (a), Argentina argues that the 1975 Statute requires Uruguay, in
respect of activities undertaken in the fiver and areas affected by it, to
comply with the obligations deriving from the CITES Convention, the
Biodiversity Convention and the Ramsar Convention. Argentina maintains that through its monitoring programme abnormal effects were
detected in aquatic organisms -- such as malformation of rotifers and
loss of fat by clams -- and the biomagnification of persistent pollutants
such as dioxins and furans was detected in detritus feeding fish (such as
the sAbalo fish). Argentina also contends that the operation of the mill
poses a threat, under conditions of reverse flow, to the Esteros de Farrapos site, situated "in the lower section of the River... downstream from

(d) Effects on biodiversity

259. The Court considers that there is no clear evidence to link the
increase in the presence of dioxins and furans in the river to the operation
of the Orion (Botnia) mill.

the River Uruguay.

in the effluent were not measurably higher than the baseline levels in

258. Argentina has alleged that while the concentration of dioxins and
furans in surface sediments is generally very low, data from its studies
demonstrated an increasing trend compared to data compiled before the
Orion (Botnia) mill commenced operations. Argentina does not claim a
violation of standards, but relies on a sample of sdbalo fish tested by its
monitoring team, which showed that one fish presented elevated levels of
dioxins and furans which, according to Argentina, pointed to a rise in the
incidence of dioxins and furans in the river after the commissioning
of the Orion (Botnia) mill. Uruguay contests this claim, arguing that
such elevated levels cannot be linked to the operation of the Orion
(Botnia) mill, given the presence of so many other industries operating
along the River Uruguay and in neighbouring Nandubaysal Bay, and
the highly migratory nature of the sdbalo species which was tested.
In addition, Uruguay advances that its testing of the effluent coming
from the Orion (Botnia) mill demonstrate that no dioxins and furans
could have been introduced into the mill effluent, as the levels detected

(v) Dioxins and furans

matter.

the record does not substantiate the claims made by Argentina on this
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263. Argentina claims that the Orion (Botnia) mill has caused air,
noise and visual pollution which negatively impact on "the aquatic environment" in violation of Article 41 of the 1975 Statute. Argentina also

(e) Air pollution

proga'amme.

of the Argentine River Uruguay Environmental Surveillance (URES)

found in the sAbalo fish or the loss of fat by clams reported in the findings

262. The Court is of the opinion that as part of their obligation to preserve the aquatic environment, the Parties have a duty to protect the
fauna and flora of the river. The rules and measures which they have to
adopt under Article 41 should also reflect their international undertakings in respect of biodiversity and habitat protection, in addition to
the other standards on water quality and discharges of effluent. The
Court has not, however, found sufficient evidence to conclude that Uruguay breached its obligation to preserve the aquatic environment including the protection of its fauna and flora. The record rather shows that a
clear relationship has not been established between the discharges from
the Orion (Botnia) mill and the malformations of rotifers, or the dioxin

monitoring of the sediments in the river where some fish species feed,
stated that "the quality of the sediments at the bottom of the Uruguay
River has not been altered as a consequence of the industrial activity
of the Botnia plant".

that the July 2009 report of DINAMA, with results of its February 2009

from the mill of 1:1000 would render the effluent quite harmless
and below any concentration capable of constituting pollution. Uruguay
contends that Argentina's claims regarding the harmful effects on fish
and rotifers as a result of the effluents from the Orion (Botnia) mill
are not credible. It points out that a recent comprehensive report of
DINAMA on ichthyofauna concludes that compared to 2008 and
2009 there has been no change in species biodiversity. Uruguay adds

Uruguay added that it would be expected that the dilution of the effluent

261. Uruguay states that Argentina has failed to demonstrate any
breach by Uruguay of the Biodiversity Convention, while the Ramsar
Convention has no bearing in the present case because Esteros de Farrapos was not included in the list of Ramsar sites whose ecological character is threatened. With regard to the possibility of the effluent plume from
the mill reaching Esteros de Farrapos, Uruguay in the oral proceedings
acknowledged that under certain conditions that might occur. However,

the Salto Grande dam and on the frontier with Argentina", a few kilometres upstream from the Orion (Botnia) mill.
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co-operation through CARU and to enable it to devise the necessary
means to promote the equitable utilization of the river, while protecting

Parties have a legal obligation under the 1975 Statute to continue their

to enable CARU, as the joint machinery created by the 1975 Statute, to
exercise on a continuous basis the powers conferred on it by the 1975 Statute, including its function of monitoring the quality of the waters of the
river and of assessing the impact of the operation of the Orion (Botnia)
mill on the aquatic environment. Uruguay, for its part, has the obligation
to continue monitoring the operation of the plant in accordance with
Article 41 of the Statute and to ensure compliance by Botnia with Uruguayan domestic regulations as well as the standards set by CARU. The

266. The Court is of the opinion that both Parties have the obligation

(g) Continuing obligations: monitoring

mill have had deleterious effects or caused harm to living resources or to
the quality of the water or the ecological balance of the river since it
started its operations in November 2007. Consequently, on the basis of
the evidence submitted to it, the Court concludes that Uruguay has not
breached its obligations under Article 41.

of due diligence or that the discharges of effluent from the Orion (Botnia)

265. It follows from the above that there is no conclusive evidence in
the record to show that Uruguay has not acted with the requisite degree

(f) Conclusions on Article 41

264. With respect to noise and visual pollution, the Court has already
concluded in paragraph 52 that it has no jurisdiction on such matters
under the 1975 Statute. As regards air pollution, the Court is of the view
that if emissions from the plant's stacks have deposited into the aquatic
environment substances with harmful effects, such indirect pollution of
the river would fall under the provisions of the 1975 Statute. Uruguay
appears to agree with this conclusion. Nevertheless, in view of the findings of the Court with respect to water quality, it is the opinion of the
Court that the record does not show any clear evidence that substances
with harmful effects have been introduced into the aquatic environment
of the fiver through the emissions of the Orion (Botnia) mill into the air.

argues that the 1975 Statute was concluded not only to protect the quality of the waters, but also, more generally, the "r6gime" of the river and
"the areas affected by it, i.e., all the factors that affect, and are affected
by the ecosystem of the river as a whole". Uruguay contends that the
Court has no jurisdiction over those matters and that, in any event, the
claims are not established on the merits.
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"maintained that construction of the mills would not amount to a
fair accompli liable to prejudice Argentina's rights and that it was
for Uruguay alone to decide whether to proceed with construction

270. Argentina nevertheless argues that a finding of wrongfulness
would be insufficient as reparation, even if the Com't were to find that
Uruguay has not breached any substantive obligation under the 1975 Statute but only some of its procedural obligations. Argentina maintains that
the procedural obligations and substantive obligations laid down in the
1975 Statute are closely related and cannot be severed from one another
for purposes of reparation, since undesirable effects of breaches of the
former persist even after the breaches have ceased. Accordingly, Argentina contends that Uruguay is under an obligation to "re-establish on the
ground and in legal terms the situation that existed before [the] internationally wrongful acts were COlnmitted". To this end, the Orion
(Botnia) mill should be dismantled. According to Argentina, restitutio in
integrum is the primary form of reparation for internationally wrongful
acts. Relying on Article 35 of the International Law Commission's
Articles on the Responsibility of States for Internationally Wrongful Acts,
Argentina maintains that restitution takes precedence over all other forms
of reparation except where it is "materially impossible" or ilwolves
"a burden out of all proportion to the benefit deriving from restitution
instead of compensation". It asserts that dismantling the mill is not materially impossible and would not create for the Respondent State a
burden out of all proportion, since the Respondent has

268. Argentina first requests the Court to find that Uruguay has violated the procedural obligations incumbent on it under the 1975 Statute
and has thereby engaged its international responsibility. Argentina further
requests the Court to order that Uruguay immediately cease these internationally wrongful acts.
269. The Court considers that its finding of wrongful conduct by Uruguay in respect of its procedural obligations per se constitutes a measure
of satisfaction for Argentina. As Uruguay's breaches of the procedural
obligations occurred in the past and have come to an end, there is no
cause to order their cessation.

158 above), it is for the Court to draw the conclusions following from
these internationally wrongful acts giving rise to Uruguay's international
responsibility and to determine what that responsibility entails.

tions under the 1975 Statute (see paragraphs 111, 122, 131, 149, 157 and

267. Having concluded that Uruguay breached its procedural obliga-

V. THE CLAIMS MADE BY THE PARTIES
IN THEIR FINAL SUBMISSIONS
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273. The Court recalls that customary international law provides for
restitution as one form of reparation for injury, restitution being the
re-establishment of the situation which existed before occurrence of the
wrongful act. The Court further recalls that, where restitution is materially impossible or involves a burden out of all proportion to the benefit
deriving from it, reparation takes the form of compensation or satisfaction, or even both (see Gabÿikovo-Nagymaros Project (Hungary/Slovakia),

272. The Court, not having before it a claim for reparation based on a
rÿgime of responsibility in the absence of any wrongful act, deems it
unnecessary to determine whether Articles 42 and 43 of the 1975 Statute
establish such a r6ghne. But it cannot be inferred from these Articles,
which specifically concern instances of pollution, that their purpose or
effect is to preclude all forms of reparation other than compensation for
breaches of procedural obligations under the 1975 Statute.

between the gravity of the consequences of the wrongful act of which it is
accused and those of the remedy claimed", and that whether or not a disproportionate burden would result from restitution must be determined
as of when the Court rules, not, as Argentina claims, as of the date it was
seised. Uruguay adds that the 1975 Statute constitutes a lex specialis in
relation to the law of international responsibility, as Articles 42 and 43
establish compensation, not restitution, as the appropriate form of reparation for pollution of the river in contravention of the 1975 Statute.

Orion (Botnia) mill would at any rate involve a "striking disproportion

271. Taking the view that the procedural obligations are distinct from
the substantive obligations laid down in the 1975 Statute, and that
account must be taken of the purport of the rule breached in deternaining
the form to be taken by the obligation of reparation deriving from its
violation, Uruguay maintains that restitution would not be an appropriate form of reparation if Uruguay is found responsible only for breaches
of procedural obligations. Uruguay argues that the dismantling of the

cable in the present case, since they establish a rÿgime of responsibility in
the absence of any wrongful act.

Argentina considers Articles 42 and 43 of the 1975 Statute to be inappli-

as the Court noted in its Order on Argentina's request for the indication
of provisional measures in this case (Order of 13 July 2006, I.C.J.
Reports 2006, p. 125, para. 47). Argentina adds that whether or not
restitution is disproportionate must be determined at the latest as of the
filing of the Application instituting proceedings, since as from that time
Uruguay, knowing of Argentina's request to have the work halted and
the status quo ante re-established, could not have been unaware of the
risk it ran in proceeding with construction of the disputed mill. Lastly,

and thereby assume the risk of having to dismantle the mills in the
event of an adverse decision by the Court",
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276. As Uruguay has not breached substantive obligations arising
under the 1975 Statute, the Court is likewise unable, for the same reasons, to uphold Argentina's claim in respect of compensation for alleged
injuries suffered in various economic sectors, specifically tourism and
agriculture.
277. Argentina further requests the Court to adjudge and declare that
Uruguay must "provide adequate guarantees that it will refrain in future
from preventing the Statute of the River Uruguay of 1975 from being
applied, in particular the consultation procedure established by Chapter II of that Treaty".

failing consent by Argentina, after the expiration of the period for negotiation. The Court has however observed that construction of that mill
began before negotiations had come to an end, in breach of the procedural obligations laid down in the 1975 Statute. Further, as the Court has
found, on the evidence submitted to it, the operation of the Orion (Botnia) mill has not resulted in the breach of substantive obligations laid
down in the 1975 Statute (paragraphs 180, 189 and 265 above). As Uruguay was not barred from proceeding with the construction and operation of the Orion (Botnia) mill after the expiration of the period for
negotiation and as it breached no substantive obligation under the
1975 Statute, ordering the dismantling of the mill would not, in the view
of the Court, constitute an appropriate remedy for the breach of procedural obligations.

ensuing prohibition on Uruguay's building of the Orion (Botnia) mill,

275. As the Court has pointed out (see paragraphs 154 to 157 above),
the procedural obligations under the 1975 Statute did not entail any

"[w]hat constitutes 'reparation in an adequate form' clearly varies
depending upon the concrete circumstances surrounding each case
and the precise nature and scope of the injury, since the question has
to be examined from the viewpoint of what is the 'reparation in an
adequate form' that corresponds to the injury" (Avena and Other
Mexican Nationals (Mexico v. United States of America), Judgment, L C.J. Repor[ÿ2004 (I), p. 59, para. 119).

274. Like other forms of reparation, restitution must be appropriate to
the injury suffered, taking into account the nature of the wrongful act
having caused it. As the Court lias made clear,

Judgment, L C.J. Reports 1997, p. 81, para. 152; Legal Consequences
of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, LC.J. Reports 2004 (I), p. 198, paras. 152-153;
Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro),
Judgment, I.C.J. Reports 2007 (I), p. 233, para. 460; see also Articles 34
to 37 of the International Law Colmnission Articles on the Responsibility of States for Internationally Wrongful Acts).

PULP MILLS (JUDGMENT)

313
95

that the Parties have a long-standing and effective tradition of co-operation and co-ordination through CARU. By acting jointly through CARU,
the Parties have established a real community of interests and rights in
the management of the River Uruguay and in the protection of its environment. They have also co-ordinated their actions through the joint

facility, such as the Orion (Botnia) mill. In that regard the Court notes

Parties under a duty to co-operate with each other, on the tenns therein
set out, to ensure the achievement of its object and purpose. This obligation to co-operate encompasses ongoing monitoring of an industrial

281. Lastly, the Court points out that the 1975 Statute places the

(Botnia) mill have been rejected.

claim; it is sufficient to observe that Uruguay's claim is without any practical significance, since Argentina's claims in relation to breaches by Uruguay of its substantive obligations and to the dismantling of the Orion

280. There is no need for the Court to decide the admissibility of this

279. Uruguay, for its part, requests the Court to confirm its right "to
continue operating the Botnia plant in conformity with the provisions of
the 1975 Statute". Argentina contends that this claim should be rejected,
in particular because it is a counter-claim first put forward in Uruguay's
Rejoinder and, as such, is inadmissible by virtue of Article 80 of the
Rules of Court.

[the provision of assurances and guarantees of non-repetition]."
(Dispute regarding Navigational and Related Rights (Costa Rica v.
Nicaragua), Judgment, I.C.J. Reports 2009, p. 267, para. 150.)

There is thus no reason, except in special circumstances.., to order

Judgment, I.C.J. Reports 1974, p. 272, para. 60; Nuclear Tests
(New Zealand v. France), Judgment, I.C.J. Reports 1974, p. 477,
para. 63; and Milital3ÿ and Paramilita13ÿ Activities in and against
Nicaragua (Nicaragua v. United States of America), Jurisdiction
and Admissibility, Judgment, I.C.J. Reports 1984, p. 437, para. 101).

P. C.I.J., Series A, No. 17, p. 63; Nuclear Tests (Australia v. France),

As a general rule, there is no reason to suppose that a State whose
act or conduct has been declared wrongful by the Court will repeat
that act or conduct in the future, since its good faith must be presumed (see Factory at Chorz6w, Merits, Judgment No. 13, 1928,

Court to assess.

responsible for internationally wrongful conduct to provide the
injured State with assurances and guarantees of non-repetition, it,
will only do so if the circumstances so warrant, which it is for the

"[W]hile the Court may order, as it has done in the past, a State

278. The Court fails to see any special circumstances in the present
case requiring the ordering of a measure such as that sought by Argentina. As the Court has recently observed:
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Registrar.

(Signed) Philippe COUVREUR,

Vice-President.

(Signed) Peter TOMKA,

Done in French and in English, the French text being authoritative, at
the Peace Palace, The Hague, this twentieth day of April, two thousand
and ten, in three copies, one of which will be placed in the archives of the
Court and the others transmitted to the Government of the Argentine
Republic and the Government of the Eastern Republic of Uruguay,
respectively.

Rejects all other submissions by the Parties.

(3) Unanfinously,

AGAINST: Judges A1-Khasawneh, Simrna; Judge ad hoc Vinuesa;

IN FAVOUR: Vice-President Tomka, Acting President; Judges Koroma, Abraham, Keith, Sepfilveda-Amor, Bennouna, Skotnikov, Cangado Trindade,
Yusuf, Greenwood; Judge ad hoc Torres Bernfirdez;

the River Uruguay;

stantive obligations under Articles 35, 36 and 41 of the 1975 Statute of

Finds that the Eastern Republic of Uruguay has not breached its sub-

(2) By eleven votes to three,

AGAINST: Judge ad hoc Torres Bernitrdez;

IN FAVOUR: Vice-President Tomka, Acting President; Judges Koroma, A1Khasawneh, Simma, Abraham, Keith, Sepfilveda-Amor, Bennouna, Skotnikov, Cangado Trindade, Yusuf, Greenwood; Judge ad hoc Vinuesa;

Uruguay and that the declaration by the Court of this breach constitutes
appropriate satisfaction;

dural obligations under Articles 7 to 12 of the 1975 Statute of the River

Finds that the Eastern Republic of Uruguay has breached its proce-

(1) By thirteen votes to one,

THE COURT,

282. For these reasons,

mechanism of CARU, in conformity with the provisions of the 1975 Statute, and found appropriate solutions to their differences within its framework without feeling the need to resort to the judicial settlement of
disputes provided for in Article 60 of the Statute until the present case
was brought before the Court.
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(Initialled) P.T.
(Inithÿlled) Ph.C.

Judges AL-KHASAWNEH and SIMMA append a joint dissenting opinion
to the Judgment of the Court; Judge KEITH appends a separate opinion
to the Judgment of the Court; Judge SKOTNIKOV appends a declaration to
the Judgment of the Court; Judge CANÿADO TRINDADE appends a
separate opinion to the Judgment of the Court; Judge YUSUF appends a
declaration to the Judgment of the Court; Judge GREENWOOD appends a
separate opinion to the Judgment of the Court; Judge ad hoc
TORRES BERNARDEZ appends a separate opinion to the Judgment of the
Court; Judge ad hoc VINUESA appends a dissenting opinion to the Judgment Of the Court.
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1
The Endorois have sometimes been classified as a sub-tribe of the Tugen tribe of the Kalenjin group.
Under the 1999 census, the Endorois were counted as part of the Kalenjin group, made up of the Nandi,
Kipsigis, Keiro, Tugen and Marakwet among others.

4. The Complainants state that apart from a confrontation with the Masai over the
Lake Bogoria region approximately three hundred years ago, the Endorois have
been accepted by all neighbouring tribes as bona fide owners of the land and that
they continued to occupy and enjoy undisturbed use of the land under the British

60,000 people1 who, for centuries, have lived in the Lake Bogoria area. They claim
that prior to the dispossession of Endorois land through the creation of the Lake
Hannington Game Reserve in 1973, and a subsequent re-gazetting of the Lake
Bogoria Game Reserve in 1978 by the Government of Kenya, the Endorois had
established, and, for centuries, practised a sustainable way of life which was
inextricably linked to their ancestral land. The Complainants allege that since 1978
the Endorois have been denied access to their land.

3. The Complainants state that the Endorois are a community of approximately

2. The Complainants allege that the Government of Kenya in violation of the
African Charter on Human and Peoples’ Rights (hereinafter the African Charter),
the Constitution of Kenya and international law, forcibly removed the Endorois
from their ancestral lands around the Lake Bogoria area of the Baringo and
Koibatek Administrative Districts, as well as in the Nakuru and Laikipia
Administrative Districts within the Rift Valley Province in Kenya, without proper
prior consultations, adequate and effective compensation.

SUMMARY OF ALLEGED FACTS
1. The complaint is filed by the Centre for Minority Rights Development
(CEMIRIDE) and Minority Rights Group International (MRG), on behalf of the
Endorois Community. The complaint was further supported by an amicus curiae
brief submitted by the Centre on Housing Rights and Evictions (COHRE). The
Complainants allege violations resulting from the displacement of the Endorois
community, an indigenous community, from their ancestral lands, the failure to
adequately compensate them for the loss of their property, the disruption of the
community's pastoral enterprise and violations of the right to practise their
religion and culture, as well as the overall process of development of the Endorois
people.

276 / 2003 – Centre for Minority Rights Development (Kenya)
and Minority Rights Group International on behalf of Endorois
Welfare Council v Kenya

2

8. The complainants allege that after several meetings to determine financial
compensation for the relocation of the 400 families, the KWS stated it would
provide 3,150 Kenya Shillings per family. The Complainants allege that none of
these terms have been implemented and that only 170 out of the 400 families were
eventually given some money in 1986, years after the agreements were concluded.
The Complainants state that the money given to the 170 families was always
understood to be a means of facilitating relocation rather than compensation for
the Endorois’ loss.

7. The Complainants state that despite the lack of understanding of the Endorois
community regarding what had been decided by the Respondent State, the
Kenyan Wildlife Service (hereinafter KWS) informed certain Endorois elders
shortly after the creation of the Game Reserve that 400 Endorois families would be
compensated with plots of "fertile land." The undertaking also specified, according
to the Complainants, that the community would receive 25% of the tourist revenue
from the Game Reserve and 85% of the employment generated, and that cattle dips
and fresh water dams would be constructed by the Respondent State.

6. The Complainants state that the area surrounding Lake Bogoria is fertile land,
providing green pasture and medicinal salt licks, which help raise healthy cattle.
The Complainants state that Lake Bogoria is central to the Endorois religious and
traditional practices. They state that the community’s historical prayer sites, places
for circumcision rituals, and other cultural ceremonies are around Lake Bogoria.
These sites were used on a weekly or monthly basis for smaller local ceremonies,
and on an annual basis for cultural festivities involving Endorois from the whole
region. The Complainants claim that the Endorois believe that the spirits of all
Endorois, no matter where they are buried, live on in the Lake, with annual
festivals taking place at the Lake. The Complainants further claim that the
Endorois believe that the Monchongoi forest is considered the birthplace of the
Endorois and the settlement of the first Endorois community.

5. The Complainants state that at independence in 1963, the British Crown’s claim
to Endorois land was passed on to the respective County Councils. However,
under Section 115 of the Kenyan Constitution, the Country Councils held this land
in trust, on behalf of the Endorois community, who remained on the land and
continued to hold, use and enjoy it. The Endorois’ customary rights over the Lake
Bogoria region were not challenged until the 1973 gazetting of the land by the
Government of Kenya. The Complainants state that the act of gazetting and,
therefore, dispossession of the land is central to the present Communication.

colonial administration, although the British claimed title to the land in the name
of the British Crown.
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2
William Yatich Sitetalia, William Arap Ngasia et al. v. Baringo Country Council, High Court
Judgment of 19 April 2002, Civil Case No. 183 of 2000, p. 6.
3
Depending on the context, Kenyan Authorities and Respondent State are used in this text
interchangeably to mean the Government of Kenya.

14. The Complainants further allege that concessions for ruby mining on Endorois
traditional land were granted in 2002 to a private company. This included the
construction of a road in order to facilitate access for heavy mining machinery. The
Complainants claim that these activities incur a high risk of polluting the

been demarcated and sold by the Respondent State3 to third parties.

13. The Complainants allege that since the Kenyan High Court case in 2000, the
Endorois community has become aware that parts of their ancestral land have

12. The Complainants state that the High Court also stated clearly that it could not
address the issue of a community’s collective right to property, referring
throughout to “individuals” affected and stating that “there is no proper identity
of the people who were affected by the setting aside of the land … that has been
shown to the Court”. The Complainants also claim that the High Court stated that
it did not believe Kenyan law should address any special protection to a people’s
land based on historical occupation and cultural rights.

application.2 Although the High Court recognised that Lake Bogoria had been
Trust Land for the Endorois, it stated that the Endorois had effectively lost any
legal claim as a result of the designation of the land as a Game Reserve in 1973 and
in 1974. It concluded that the money given in 1986 to 170 families for the cost of
relocating represented the fulfilment of any duty owed by the authorities towards
the Endorois for the loss of their ancestral land.

11. The Complainants state that following the non-implementation of the
directives of President Moi, the Endorois began legal action against Baringo and
Koibatek County Councils. Judgment was given on 19 April 2002 dismissing the

10. The Complainants state that as a result of this meeting, the President directed
the local authority to respect the 1973 agreement on compensation and directed
that 25% of annual income towards community projects be given to the Endorois.
In November of the following year, upon being notified by the Endorois
community that nothing had been implemented, the Complainants state that
President Moi again ordered that his directives be followed.

9. The Complainants state that to reclaim their ancestral land and to safeguard
their pastoralist way of life, the Endorois petitioned to meet with President Daniel
Arap Moi, who was their local Member of Parliament. A meeting was held on 28
December 1994 at his Lake Bogoria Hotel.

4

19. The Complainants allege that the Government’s decision to gazette Endorois
traditional land as a Game Reserve, which in turn denies the Endorois access to the

18. The Complainants further allege that the right to legal representation for the
Endorois is limited, in that Juma Kiplenge, the lawyer and human rights defender
who was representing the 20,000 Endorois nomadic pastoralists, was arrested in
August 1996 and accused of “belonging to an unlawful society”. They claim that
he has also received death threats.

17. The Complainants claim that at present the Endorois live in a number of
locations on the periphery of the Reserve – that the Endorois are not only being
forced from fertile lands to semi-arid areas, but have also been divided as a
community and displaced from their traditional and ancestral lands. The
Complainants claim that for the Endorois, access to the Lake Bogoria region, is a
right for the community and the Government of Kenya continues to deny the
community effective participation in decisions affecting their own land, in
violation of their right to development.

16. The Complainants claim that land for the Endorois is held in very high esteem,
since tribal land, in addition to securing subsistence and livelihood, is seen as
sacred, being inextricably linked to the cultural integrity of the community and its
traditional way of life. Land, they claim, belongs to the community and not the
individual and is essential to the preservation and survival as a traditional people.
The Complainants claim that the Endorois health, livelihood, religion and culture
are all intimately connected with their traditional land, as grazing lands, sacred
religious sites and plants used for traditional medicine are all situated around the
shores of Lake Bogoria.

15. The Complainants state that following the commencement of legal action on
behalf of the community, some improvements were made to the community
members’ access to the Lake. For example, they are no longer required to pay
Game Reserve entrance fees. The Complainants, nevertheless, allege that this
access is subject to the Game Reserve authority's discretion. They claim that the
Endorois still have limited access to Lake Bogoria for grazing their cattle, for
religious purposes, and for collecting traditional herbs. They also state that the lack
of legal certainty surrounding access rights and rights of usage renders the
Endorois completely dependent on the Game Reserve authority's discretion to
grant these rights on an ad hoc basis.

waterways used by the Endorois community, both for their own personal
consumption and for use by their livestock. Both mining operations and the
demarcation and sale of land have continued despite the request by the African
Commission to the President of Kenya to suspend these activities pending the
outcome of the present Communication.
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PROCEDURE
23. On 22 May 2003, the Centre for Minority Rights and Development (CEMIRIDE)
forwarded to the Secretariat of the African Commission on Human and Peoples’
Rights (the Secretariat) a formal letter of intent regarding the forthcoming
submission of a Communication on behalf of the Endorois community.

Restitution of their land, with legal title and clear demarcation.
Compensation to the community for all the loss they have suffered through
the loss of their property, development and natural resources, but also freedom to
practice their religion and culture.

ARTICLES ALLEGED TO HAVE BEEN VIOLATED
22. The Complainants seek a declaration that the Republic of Kenya is in
violation of Articles 8, 14, 17, 21 and 22 of the African Charter. The Complainants
are also seeking:

21. The Complainants allege that in the creation of the Game Reserve, the
Respondent State disregarded national law, Kenyan Constitutional provisions and,
most importantly, numerous articles of the African Charter, including the right to
property, the right to free disposition of natural resources, the right to religion, the
right to cultural life and the right to development.

20. The Complainants allege that the Endorois have no say in the management of
their ancestral land. The Endorois Welfare Committee, which is the representative
body of the Endorois community, has been refused registration, thus denying the
right of the Endorois to fair and legitimate consultation. This failure to register the
Endorois Welfare Committee, according to the Complainants, has often led to
illegitimate consultations taking place, with the authorities selecting particular
individuals to lend their consent ‘on behalf’ of the community. The Complainants
further submit that the denial of domestic legal title to their traditional land, the
removal of the community from their ancestral home and the severe restrictions
placed on access to the Lake Bogoria region today, together with a lack of adequate
compensation, amount to a serious violation of the African Charter. The
Complainants state that the Endorois community claims these violations both for
themselves as a people and on behalf of all the individuals affected.

area, has jeopardized the community’s pastoral enterprise and imperilled its
cultural integrity. The Complainants also claim that 30 years after the evictions
began, the Endorois still do not have full and fair compensation for the loss of their
land and their rights on to it. They further allege that the process of evicting them
from their traditional land not only violates Endorois community property rights,
but spiritual, cultural and economic ties to the land are severed.
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34. On 17 June 2004, the Secretariat wrote to both parties informing them of this
decision and requesting the Respondent State to forward its submissions on
Admissibility before the 36th Ordinary Session.

33. At the same Session, a copy of the Complaint was handed over to the
delegation of the Respondent State.

32. At its 35th Ordinary Session held in Banjul, The Gambia, from 21 May to 4 June
2004, the African Commission examined the Complaint and decided to defer its
decision on Admissibility to the next Session. The African Commission also
decided to issue an Urgent Appeal to the Government of the Republic of Kenya,
requesting it to stay any action or measure by the State in respect of the subject
matter of this Communication, pending the decision of the African Commission,
which was forwarded on 9 August 2004.

31. On 29 April 2004, the Secretariat sent a reminder to the Respondent State to
forward its written submissions on Admissibility of the Communication.

30. By a letter of 14 April 2004, the Complainants requested the African
Commission on Human and Peoples’ Rights (the African Commission) to be
allowed to present their oral submissions on the matter at the Session.

29. As the Complainants had already sent their submissions, when the
Communication was being sent to the Secretariat, the Secretariat wrote a reminder
to the Respondent State to forward its written submissions on Admissibility.

28. On 10 December 2003, the Secretariat wrote to the parties informing them of
this decision and further requesting them to forward their written submissions on
Admissibility before the 35th Ordinary Session.

27. At its 34th Ordinary Session held in Banjul, The Gambia, from 6 to 20 November
2003, the African Commission examined the Complaint and decided to be seized
thereof.

26. A copy of the Complaint, dated 28 August 2003, was sent to the Secretariat on
29 August 2003.

25. On 23 June 2003, the Secretariat wrote a letter to Cynthia Morel of Minority
Rights Group International, who is assisting the Centre for Minority Rights
Development, acknowledging her Communication and informed her that the
complaint would be presented to the upcoming 34th Ordinary Session of the
African Commission.

24. On 9 June 2003, the Secretariat wrote a letter to the Centre for Minority Rights
and Development, acknowledging receipt of the same.
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46. On 10 November 2005, the Secretariat received an amicus-curiae brief on the
case from COHRE.

45. On 12 September 2005, the Secretariat wrote a reminder to the Respondent
State.

44. On 11 and 19 July 2005, the Secretariat received the Complainants’
submissions on the Merits, which were forwarded to the Respondent State.

43. On 21 May 2005, the Chairperson of the African Commission addressed an
urgent appeal to the President of the Republic of Kenya on reports received
alleging the harassment of the Chairperson of the Endorois Assistance Council
who is involved in this Communication.

42. On 7 May 2005, the Secretariat wrote to the parties to inform them of this
decision and requested them to forward their arguments on the Merits.

41. At its 37th Ordinary Session held in Banjul, The Gambia, from 27 April to 11
May 2005, the African Commission considered this Communication and declared
it Admissible after the Respondent State had failed to cooperate with the African
Commission on the Admissibility procedure despite numerous letters and
reminders of its obligations under the Charter.

40. Similar reminders were sent out to the Respondent State on 2 February and 4
April 2005.

39. On 23 December 2004, the Secretariat wrote to the Respondent State informing
it of this decision and requesting it to forward its submissions on Admissibility as
soon as possible.

38. During the 36th Ordinary Session held in Dakar, Senegal, from 23 November to
7 December 2004, the Secretariat received a hand-written request from the
Respondent State for a postponement of the matter to the next Session. At the same
Session, the African Commission deferred the case to the next session to allow the
Respondent State more time to forward its submissions on Admissibility.

37. The Secretariat sent a similar reminder to the Respondent State on 7
September 2004, requesting it to forward its written submissions on the
Admissibility of the Communication before the 36th Ordinary Session.

36. On 24 June 2004, the Kenyan High Commission in Addis Ababa, Ethiopia,
informed the Secretariat that it had conveyed the African Commission’s
Communication to the Ministry of Foreign Affairs of Kenya.

35. A copy of the same Communication was forwarded to the Respondent State’s
High Commission in Addis Ababa, Ethiopia on 22 June 2004.

8

55. At the 40th Ordinary Session, the African Commission deferred its decision on
the Merits of the Communication after having heard the expert witness called in
by the Complainant. The Respondent State also made presentations. Further
documents were submitted at the session and, later on, during the intersession;

54. On 31 October 2006, the Secretariat of the African Commission received a letter
from the Complainants reporting that the parties had had constructive exchanges
on the matter and that the matter should be heard on the Merits in November 2006
by the African Commission. The Complainants also applied for leave to have an
expert witness heard during the 40th Ordinary Session.

53. The Secretariat of the African Commission notified the parties of this decision
accordingly.

52. At its 39th Ordinary Session held from 11 to 25 May 2006 in Banjul, The Gambia,
the African Commission considered the Communication and deferred its
consideration of the same to its 40th Ordinary Session to await the outcome of
amicable settlement negotiations underway between the Complainants and the
Respondent State.

51. By a Note Verbale of 4 May 2006, which was received by the Secretariat on
the same day, the Solicitor General of the Respondent State formally requested the
African Commission to defer the matter to the next Session noting mainly that due
to the wide range of issues contained in the Communication, its response would
not be ready for submission before the 39th Ordinary Session.

50. By an email of 4 May 2006, the Senior Principal State Counsel in the Office of
the Attorney General of the Respondent State requested the African Commission
to defer the consideration of this Communication on the basis that the Respondent
State was still preparing a response to the matter which it claimed to be quite
protracted and involved many departments.

49. By a Note Verbale of 5 February 2006, which was delivered by hand to the
Ministry of Foreign Affairs of the Republic of Kenya through a member of staff of
the Secretariat who travelled to the country in March 2006, the Secretariat
informed the Respondent State of this decision by the African Commission. Copies
of all the submissions by the Complainants since the opening of this file were
enclosed thereto.

48. On 30 January 2006, the Secretariat informed the Complainants of this decision.

47. At its 38th Ordinary Session held from 21 November to 5 December 2005 in
Banjul, The Gambia, the African Commission considered the Communication and
deferred its decision on the Merits to the 39th Ordinary Session.
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60. The African Commission notes that there was a lack of cooperation from the
Respondent State to submit arguments on the Admissibility of the Communication
despite numerous reminders. In the absence of such a submission, given the face
value of the Complainants’ submission, the African Commission holds that the
Complaint complies with Article 56 of the African Charter and hence declares the
Communication Admissible.

59. In the present Communication, the Complaint indicates its authors (Article
56(1)), is compatible with the Organisation of African Unity /African Union
Charters and that of the African Charter on Human and Peoples’ Rights (Article
56(2)), and it is not written in disparaging language (Article 56(3)). Due to lack of
information that the Respondent State should have supplied, if any, the African
Commission is not in a position to question whether the Complaint is exclusively
based on news disseminated through the mass media (Article 56(4)), has exhausted
local remedies (Article 56(5)), and has been settled elsewhere per Article 56(7) of
the African Charter. With respect to the requirement of exhaustion of local
remedies, in particular, the Complainants approached the High Court in Nakuru,
Kenya, in November 1998. The matter was struck out on procedural grounds. A
similar claim was made before the same Court in 2000 as a constitutional reference
case, in which order was sought as in the previous case. The matter was, however,
dismissed on the grounds that it lacked merits and held that the Complainants had
been properly consulted and compensated for their loss. The Complainants thus
claim that as constitutional reference cases could not be appealed, all possible
domestic remedies have been exhausted.

58. The Admissibility of Communications brought pursuant to Article 55 of the
African Charter is governed by the conditions stipulated in Article 56 of the
African Charter. This Article lays down seven (7) conditions, which generally must
be fulfilled by a complainant for a Communication to be Admissible.

DECISION ON ADMISSIBILITY
57. The Respondent State has been given ample opportunity to forward its
submissions on Admissibility on the matter. Its delegates at the previous two
Ordinary Sessions of the African Commission were supplied with hard copies of
the Complaint. There was no response from the Respondent State. The African
Commission has no option but to proceed with considering the Admissibility of
the Communication based on the information at its disposal.

56. During the 41st Ordinary Session, the Complainants submitted their final
comments on the last submission by the Respondent State.

more documentation was received from both parties before the 41st Ordinary
Session.

10

64. The Respondent State informs the African Commission that the Court held
that procedures governing the setting apart of the Game Reserve were followed.
The Respondent State further states that it went further to advise the
Complainants that they should have exercised their right of appeal under
Sections 10, 11 and 12 of the Trust Land Act, Chapter 288, Laws of Kenya, in the
event that they felt that the award of compensation was not fairly handled. None
of the Applicants had appealed, and the High Court was of the view that it was
too late to complain.

(d) An award of exemplary damages arising from the breach of the
Applicants’ Constitutional rights under Section 115 of the Constitution of
Kenya.

(c) A Declaration that the Complainants and the Endorois community are
entitled to all the benefits generated through the Game Reserve exclusively
and / or in the alternative the land under the Game Reserve should revert to
the community under the management of Trustees appointed by the
community to receive and invest the benefits in the interest of the community
under Section 117 of the Constitution of Kenya.

(b) A Declaration that the County Council of Baringo and the County Council
of Koibatek are in breach of fiduciary duty of trust to the Endorois
community, because of their failure to utilise benefits accruing from the Game
Reserve to the benefit of the community contrary to Sections 114 and 115 of
the Constitution of Kenya.

(a) A Declaration that the land around Lake Baringo is the property of the
Endorois community, held in trust for its benefit by the County Council of
Baringo and the County Council of Koibatek, under Sections 114 and 115 of
the Constitution of Kenya.

63. For the benefit of the African Commission, the Respondent State outlined
the issues put before the Court in Misc, Civil Case No: 183 of 2002:

62. In arguing that the African Commission should not be a tribunal of first
instance, the Respondent State argues that the remedies sought by the
Complainants in the High Court of Kenya could not be the same as those sought
from the African Commission.

61. In its submission on the Merits, the Respondent State requested the African
Commission to review its decision on Admissibility. It argued that even though
the African Commission had gone ahead to Admit the Communication, it would
nevertheless, proceed to submit arguments why the African Commission should
not be precluded from re-examining the Admissibility of the Communication,
after the oral testimony of the Respondent State, and dismissing the
Communication.
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68. The Respondent State further states that land as property is recognised
under the Kenyan legal system and various methods of ownership are
recognised and protected. These include private ownership (for natural and
artificial persons), communal ownership either through the Land (Group
Representatives) Act for adjudicated land, which is also called the Group
Ranches or the Trust Lands managed by the County Council, within whose area
of jurisdiction it is situated for the benefit of the persons ordinarily resident on
that land. The State avers that the Land Group Act gives effect to such right of
ownership, interests or other benefits of the land as may be available, under
African customary law.

67. The Respondent State further says that the Kenyan legal system has a very
comprehensive description of property rights, and provides for the protection of
all forms of property in the Constitution. It argues that while various
international human rights instruments, including the African Charter, recognise
the right to property, these instruments have a minimalist approach and do not
satisfy the kind of property protected. The Respondent State asserts that the
Kenyan legal system goes further than provided for in international human
rights instruments.

(b) The Complainants did not pursue other administrative remedies available
to them. The Respondent State argues that the allegations that the Kenyan
legal system has no adequate remedies to address the case of the Endorois are
untrue and unsubstantiated. It argues that in matters of human rights the
Kenya High Court has been willing to apply international human rights
instruments to protect the rights of the individual.

(a) The Complainants did not plead that their rights had been contravened or
likely to be contravened by the High Court Misc. Civil Case 183 of 2002. It
states that the issue of alleged violations of any of the rights claimed under
the present Communication has, therefore, not been addressed by the local
courts. This means that the African Commission will be acting as a court of
first instance. The Respondent State argues that the Applicants should,
therefore, be asked to exhaust local remedies before approaching the African
Commission.

66. It further argues that the Communication irregularly came before the
African Commission as the Applicants did not exhaust local remedies regarding
the alleged violations. This is because:

65. The Respondent State also states that the Court opined that the application
did not fall under Section 84 (Enforcement of Constitutional Rights) since the
application did not plead any violations or likelihood of violations of their rights
under Sections 70 – 83 of the Constitution.

If the Commission has declared a Communication inadmissible
under the Charter, it may reconsider this decision at a later date if
it receives a request for reconsideration.

Rule 118(2) of the African Commission’s Rules of Procedure states that:

An Act of Parliament providing for the County Council to
set apart an area of Trust Land.

x

5

Op cit, paras 3, 4 and 5.
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4
Op cit, paras 3, 4 and 5 of this Communication, where the Complainants advance arguments to prove
ownership of their land.

instance, ask permission to bring their animals to the area.5

owners of the land around Lake Bogoria.4 They argue that the Endorois’ concept of
land did not conceive the loss of land without conquest. They argue that as a
pastoralist community, the Endorois’ concept of “ownership” of their land has not
been one of ownership by paper. The Complainants state that the Endorois
community have always understood the land in question to be “Endorois” land,
belonging to the community as a whole and used by it for habitation, cattle,
beekeeping, and religious and cultural practices. Other communities would, for

72. The Complainants argue that the Endorois have always been the bona fide

Complainants’ Submission on the Merits
71. The arguments below are the submissions of the Complainants, taking also
into consideration their oral testimony at the 40th Ordinary Session, all their
written submissions, including letters and supporting affidavits.

SUBMISSIONS ON MERITS

The African Commission notes the arguments advanced by the Respondent State
to reopen its decision on admissibility. However, after careful consideration of the
Respondent State’s arguments, the African Commission is not convinced that it
should reopen arguments on the Admissibility of the Communication. It therefore
declines the Respondent State’s request.

70.

Registration to another person other than the County
Council;

x

69. The Respondent State concludes that Trust Lands are established under the
Constitution of Kenya and administered under an Act of Parliament and that the
Constitution provides that Trust Land may be alienated through:
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7
Free Legal Assistance Group and Others v. Zaire, African Commission on Human and Peoples’
Rights, Comm. No. 25/89, 47/90, 56/91, 100/93 (1995), para. 45.
8
See World Wildlife Federation Report, p. 18, para. 2.2.7.

79. The Complainants argue that the Endorois, as an indigenous group whose
religion is intimately tied to the land, require special protection. Lake Bogoria, they
argue, is of fundamental religious significance to all Endorois. The religious sites of
the Endorois people are situated around the Lake, where the Endorois pray, and
religious ceremonies are regularly connected with the Lake. Ancestors are buried
near the Lake, and as stated above, they claim that Lake Bogoria is considered the

weddings, funerals, circumcisions, and traditional initiations.8

78. They state that each season the water of the Lake turns red and the hot springs
emit a strong odour. At this time, the community performs traditional ceremonies
to appease the ancestors who drowned with the formation of the Lake. The
Endorois regard both Mochongoi Forest and Lake Bogoria as sacred grounds, and
have always used these locations for key cultural and religious ceremonies, such as

under Article 8.7 In the present Communication, the Complainants state that the
Endorois’ religion and beliefs are protected by Article 8 of the African Charter and
constitute a religion under international law. The Endorois believe that the Great
Ancestor, Dorios, came from the Heavens and settled in the Mochongoi Forest.
After a period of excess and luxury, the Endorois believe that God became angry
and, as punishment, sank the ground one night, forming Lake Bogoria. The
Endorois believe themselves to be descendants of the families who survived that
event.

77. The Complainants argue that the African Commission has embraced the broad
discretion required by international law in defining and protecting religion. In the
case of Free Legal Assistance Group and Others v. Zaire, they argue that the African
Commission held that the practices of the Jehovah’s Witnesses were protected

76. The Complainants allege violation to practice their religion. They claim that the
Kenyan Authorities’ continual refusal to give the community a right of access to
religious sites to worship freely amounts to a violation of Article 8.

Freedom of conscience, the profession and free practice of religion shall be
guaranteed. No one may, subject to law and order, be submitted to measures
restricting the exercise of these freedoms.

Article 8 of the African Charter states:

Alleged Violation of Article 8 – The Right to Practice Religion

The Social and Economic Rights Action Centre for Economic and Social Rights v. Nigeria, African
Commission on Human and Peoples' Rights, Comm. No. 155/96, (2001), para. 40.

throughout the African Charter.”6 They further argue that the African
Commission noted that when there is a large number of individual victims, it may
be impractical for each individual Complainant to go before domestic courts. In
such situations, as was with the Ogoni case, the African Commission can adjudicate
the rights of a people as a collective. They therefore argue that the Endorois, as a
people, are entitled to bring their claims collectively under those relevant
provisions of the African Charter.

75. The Complainants argue that the Endorois are a ‘people’, a status that entitles
them to benefit from provisions of the African Charter that protect collective
rights. The Complainants argue that the African Commission has affirmed the
rights of “peoples’’ to bring claims under the African Charter in the case of ‘The
Social and Economic Rights Action Centre for Economic and Social Rights v. Nigeria’,
(the Ogoni Case) stating: “The African Charter in Articles 20 through 24 clearly
provides for peoples’ to retain rights as peoples’, that is, as collectives. The
importance of community and collective identity in African culture is recognised

74. The Complainants argue that the Endorois believe that spirits of all former
Endorois, no matter where they are buried, live on in the Lake. Annual festivals at
the Lake took place with the participation of Endorois from the whole region. They
say that Monchongoi forest is considered the birthplace of the Endorois people and
the settlement of the first Endorois community. They also state that the Endorois
community’s leadership is traditionally based on elders. Though under the British
colonial administration, chiefs were appointed, this did not continue after Kenyan
independence. They state that more recently, the community formed the Endorois
Welfare Committee (EWC) to represent its interests. However, the local authorities
have refused to register the EWC despite two separate efforts to do so since its
creation in 1996.

73. They also argue that the Endorois have always considered themselves to be a
distinct community. They argue that historically the Endorois are a pastoral
community, almost solely dependent on livestock. Their practice of pastoralism
has consisted of grazing their animals (cattle, goats, sheep) in the lowlands around
Lake Bogoria in the rainy season, and turning to the Monchongoi Forest during the
dry season. They claim that the Endorois have traditionally relied on beekeeping
for honey and that the area surrounding Lake Bogoria is fertile land, providing
green pasture and medicinal salt licks, which help raise healthy cattle. They argue
that Lake Bogoria is also the centre of the community’s religious and traditional
practices: around the Lake are found the community’s historical prayer sites, the
places for circumcision rituals, and other cultural ceremonies. These sites were
used on a weekly or monthly basis for smaller local ceremonies, and on an annual
basis for cultural festivities involving Endorois from the whole region.
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Dianna Ortiz v. Guatemala, (1997) Inter-American Commission on Human Rights, Report 31/96,
Case No. 10.526.

85. They argue that even though Article 8 provides that states may interfere with
religious practices “subject to law and order”, the Endorois religious practices
are not a threat to law and order, and thus there is no justification for the
interference. They argue that the limitations placed on the state’s duties to
protect rights should be viewed in light of the underlying sentiments of the
African Charter. In Amnesty International v. Zambia, the Complainants argue that
the African Commission noted that it was “of the view that the ‘claw-back’
clauses must not be interpreted against the principles of the Charter… Recourse

84. The Complainants also accuse the Kenyan Authorities of interfering with the
Endorois’ right to freely practice their religion by evicting them from their land,
and then refusing to grant them free access to their sacred sites. This separation
from their land, they argue, prevents the Endorois from carrying out sacred
practices central to their religion.

including burial sites, be preserved, respected and protected.”15

maintain sites that are known to be sacred to the Endorois.14 They argue that the
Kenyan Authorities’ failure to demarcate and protect religious sites within the
Game Reserve constitutes a severe and permanent interference with the
Endorois’ right to practice their religion. Without proper care, sites that are of
immense religious and cultural significance have been damaged, degraded, or
destroyed. They cite “The UN Declaration on the Rights of Indigenous Peoples”
which state in part that: “States shall take effective measures, in conjunction with
the indigenous peoples concerned, to ensure that indigenous sacred places,

83. The Complainants argue that the current management of the Game Reserve
has failed both to fully demarcate the sacred sites within the Reserve and to

access to the lands most significant to her.13

her from freely exercising her religion.12 Here, the IAcmHR decided that her
right to freely practice her religion had been violated, because she was denied

case concerning a Catholic nun who fled Guatemala after state actions prevented

Loren Laroye Riebe Star, Jorge Alberto Baron Guttlein and Rodolfo Izal Elorz/Mexico, (1999)
Inter-American Commission on Human Rights, Report No. 49/99, Case 11.610.

11

See Draft Declaration on the Rights of Indigenous Peoples, U.N. Doc. E/CN.4/Sub.2/1994/2/Add.1
(1994), Article 13.

10

Amnesty International and Others v. Sudan, (1999) African Commission on Human and Peoples’
Rights, Comm No. 48/90, 50/91, 52/91, 89/93 (hereinafter Amnesty International v. Sudan).

9

82. Citing the case of Loren Laroye Riebe Star,11 the Complainants argue that the
Inter-American Commission on Human Rights (IAcmHR) has determined that
expulsion from lands central to the practice of religion constitutes a violation of
religious freedoms. In the above case, the Complainants argue that the IAcmHR
held that the expulsion of priests from the Chiapas area was a violation of the
right to associate freely for religious purposes. They further state that the
IAcmHR came to a similar conclusion in Dianna Ortiz v. Guatemala. This was a

have access in privacy to their religious and cultural sites…” 10 They state that only
through unfettered access will the Endorois be able to protect, maintain, and use
their sacred sites in accordance with their religious beliefs.

and expulsion. 9 In addition, they argue, the UN Declaration on the Rights of
Indigenous Peoples gives indigenous peoples the right “to maintain, protect and

81. Citing the African Commission’s jurisprudence in Amnesty International v.
Sudan, the Complainants argue that the African Commission recognised the
centrality of practice to religious freedom, noting that the State Party violated the
authors’ right to practice religion because non-Muslims did not have the right to
preach or build their churches and were subjected to harassment, arbitrary arrest,

80. The Complainants argue that by evicting the Endorois from their land, and by
refusing the Endorois community access to the Lake and other surrounding
religious sites, the Kenyan Authorities have interfered with the Endorois’ ability to
practice and worship as their faith dictates. In violation of Article 8 of the African
Charter, the Complainants argue that religious sites within the Game Reserve have
not been properly demarcated and protected. They further argue that since their
eviction from the Lake Bogoria area, the Endorois have not been able to freely
practice their religion. Access as of right for religious rituals – such as
circumcisions, marital rituals, and initiation rights – has been denied the
community. Similarly, the Endorois have not been able to hold or participate in
their most significant annual religious ritual, which occurs when the Lake
undergoes seasonal changes.

spiritual home of all Endorois, living and dead. The Lake, the Complainants argue,
is therefore essential to the religious practices and beliefs of the Endorois.
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88. The Complainants argue that even under colonial rule when the Brtish
Crown claimed formal possession of Endorois land, the colonial authorities
recognised the Endorois’ right to occupy and use the land and its resources. They
argue that in law, the land was recognised as the “Endorois Location” and in
practice the Endorois were left largely undisturbed during colonial rule. They aver
that the Endorois community continued to hold such traditional rights, interests
and benefits in the land surrounding Lake Bogoria even upon the creation of the
independent Republic of Kenya in 1963. They state that on 1 May 1963, the

87. Presenting arguments that Article 14 of the Charter has been violated, the
Complainants argue that for centuries the Endorois have constructed homes,
cultivated the land, enjoyed unchallenged rights to pasture, grazing, and forest
land, and relied on the land to sustain their livelihoods around the Lake. They
argue that in doing so, the Endorois exercised an indigenous form of tenure,
holding the land through a collective form of ownership. Such behaviour indicated
traditional African land ownership, which was rarely written down as a
codification of rights or title, but was, nevertheless, understood through mutual
recognition and respect between landholders. ‘Land transactions’ would take place
only by way of conquest of land.

86. The Complainants argue that the Endorois community has a right to property
with regard to their ancestral land, the possessions attached to it, and their cattle.
They argue that these property rights are derived both from Kenyan law and the
African Charter, which recognise indigenous peoples’ property rights over their
ancestral land. The Complainants argue that the Endorois’ property rights have
been violated by the continuing dispossession of the Lake Bogoria land area. They
argue that the impact on the community has been disproportionate to any public
need or general community interest.

The right to property shall be guaranteed. It may only be encroached
upon in the interest of public need or in the general interest of the
community and in accordance with the provisions of appropriate laws.

Article 14 of the African Charter states:

Alleged Violation of Article 14 – The Right to Property

express provisions of the Charter.”16

to these should not be used as a means of giving credence to violations of the

18

17
Report of the African Commission’s Working Group of Experts, submitted in accordance with the
“Resolution on the Rights of Indigenous Populations/Communities in Africa”, adopted by the African
Commission on Human and Peoples’ Rights at its 28th Ordinary Session (2003).

collective forms of land tenure.17

[…] their customary laws and regulations are not recognized or respected
and as national legislation in many cases does not provide for collective
titling of land. Collective tenure is fundamental to most indigenous
pastoralist and hunter-gatherer communities and one of the major requests of
indigenous communities is therefore the recognition and protection of

91. In pursuing that line of reasoning, the Complainants argue that the African
Commission itself has recognised the problems faced by traditional communities
in the case of dispossession of their land in a Report of the Working Group on
Indigenous Populations/Communities, where it states:

90. The Complainants argue that both international and domestic courts have
recognised that indigenous groups have a specific form of land tenure that creates
a particular set of problems, which include the lack of “formal” title recognition of
their historic territories, the failure of domestic legal systems to acknowledge
communal property rights, and the claiming of formal legal title to indigenous
land by the colonial authorities. They state that this situation has led to many cases
of displacement from a people’s historic territory, both by the colonial authorities
and post-colonial states relying on the legal title they inherited from the colonial
authorities.

Property Rights and Indigenous Communities

89. They argue that through centuries of living and working on the land, the
Endorois were “ordinarily resident on [the] land”, and their traditional form of
collective ownership of the land qualifies as a “right, interest or other benefit…
under African customary law” vested in “any tribe, group [or] family” for the
purposes of Section 115(2). They, therefore, argue that as a result, under Kenyan
law, the Baringo and Koibatek County Councils were – and indeed still are –
obligated to give effect to the rights and interests of the Endorois as concerns the
land.

Each County Council shall hold the Trust Land vested in it for the
benefit of the persons ordinarily resident on that land and shall give
effect to such rights, interests or other benefits in respect of the land as
may, under the African customary law for the time being in force and
applicable thereto, be vested in any tribe, group, family or individual.

Endorois land became ‘Trust Land’ under Section 115(2) of the Kenyan
Constitution, which states:
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96. They argue that as a result of the actions of the Kenyan Authorities, the
Endorois’ property has been encroached upon, in particular by the expropriation,
and in turn, the effective denial of ownership of their land. They also state that the
Kenyan justice system has not provided any protection of the Endorois’ property

95. They argue that the protection accorded by Article 14 of the African Charter
includes indigenous property rights, particularly to their ancestral lands. The
Endorois’ right, they argue, to the historic lands around Lake Bogoria are therefore
protected by Article 14. They aver that property rights protected go beyond those
envisaged under Kenyan law and include a collective right to property.

and could be held against the current occupiers of their land.

23

Court21 and the High Court of Australia.22 Quoting the Richtersveld case, they
argue that the South African Constitutional Court held that the rights of a
particular community survived the annexation of the land by the British Crown

the United Kingdom Privy Council as far back as 1921,20 the Canadian Supreme

94. The Complainants further argue that the courts have addressed violations of
indigenous property rights stemming from colonial seizure of land, such as when
modern states rely on domestic legal title inherited from colonial authorities. They
state that national courts have recognised that right. Such decisions were made by

93. Quoting the case of The Mayagna (Sumo) Awas Tingni v Nicaragua,18 they argue
that indigenous property rights have been legally recognised as being communal
property rights, where the Inter-American Court of Human Rights (IActHR)
recognised that the Inter-American Convention protected property rights “in a
sense which includes, among others, the rights of members of the indigenous
communities within the framework of communal property.”19

92. They argue that the jurisprudence of the African Commission notes that Article
14 includes the right to property both individually and collectively.

24

Op cit, para 12.

20

(e) the significant loss by the Endorois of cattle as a result of the eviction;

(d) the eviction of the Endorois from their land, both in the physical removal of
Endorois families living on the land and the denial of the land to the rest of the
Endorois community, and the resulting loss of their non-movable possessions on
the land, including dwellings, religious and cultural sites and beehives;

(c) the lack of and full compensation to the Endorois community for the loss of
their ability to use and benefit from their property in the years after 1974;

(b) the declaration of the Game Reserve in 1973/74, which purported to remove
the community’s remaining property rights over the land, including its rights as
beneficiary of a trust under Kenyan law;

99. The Complainants cite a number of encroachments, they claim, that go to the
core of the community’s identity as a ‘people’, including:
(a) the failure to provide adequate recognition and protection in domestic law of
the community’s rights over the land, in particular the failure of Kenyan law to
acknowledge collective ownership of land;

98. They argue that in doing so, the High Court dismissed those arguments based
not just on the trust, but also on the Endorois’ rights to the land as a ‘people’ and
as a result of their historic occupation of Lake Bogoria.

What is in issue is a national natural resource. The law does not allow
individuals to benefit from such a resource simply because they happen
to be born close to the natural resource.

97. The Complainants argue that the judgment of the Kenyan High Court also
stated in effect that the Endorois had lost any rights under the trust, without the
need for compensation beyond the minimal amounts actually granted as costs of
resettlement for 170 families. They argue that the judgment also denies that the
Endorois have rights under the trust, despite being “ordinarily resident” on the
land. The Court, they claimed, stated:

not address the issue of a community’s right to property.24

rights. Referring to the High Court of Kenya, they argue that it stated that it could
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102. They further argue that the encroachment on to Endorois property rights
must be carried out in accordance with “appropriate laws” in order to avoid a
violation of Article 14, and that this provision must, at the minimum mean that
both Kenyan law and the relevant provisions of international law were respected.
They argue that the violation of the Endorois’ rights failed to respect Kenyan law
on at least three levels: (i) there was no power to expel them from the land; (ii) the

101. They argue that in the present Communication, in the name of creating a
Game Reserve, the Kenyan Authorities have removed the Endorois from their
land, and destroyed their possessions, including houses, religious constructions,
and beehives. They argue that the upheaval and displacement of an entire
community and denial of their property rights over their ancestral lands are
disproportionate to any public need served by the Game Reserve. They state that
even assuming that the creation of the Game Reserve was a legitimate aim and
served a public need, it could have been accomplished by alternative means
proportionate to the need.

“proportionate and reasonable.”27

of Human Rights26 and the IAcmHR have held that limitations on rights must be

necessary for the advantages which follow.25 They argue that both the European Court

100. The Complainants argue that an encroachment upon property will constitute
a violation of Article 14, unless it is shown that it is in the general or public interest
of the community and in accordance with the provisions of appropriate laws. They
further argue that the test laid out in Article 14 of the Charter is conjunctive, that is,
in order for an encroachment not to be in violation of Article 14, it must be proven
that the encroachment was in the interest of the public need/general interest of the
community and was carried out in accordance with appropriate laws and must be
proportional. Quoting the Commission’s own case law, the Complainants argue
that: ‘The justification of limitations must be strictly proportionate with and absolutely

(g) the awarding of land to title to private individuals and the awarding of mining
concessions on the disputed land.

(f) the denial of benefit, use of and interests in their traditional land since eviction,
including the denial of any financial benefit from the lands resources, such as that
generated by tourism;

22

31
The Complainants argue that the process of such a ‘setting apart’ of Trust Land under S. 117 or
S.118 of the Constitution are laid down by the Kenyan Trust Land Act. They state that publication is

29
The Complainants state that Section 3(2) of WAPA was subsequently revoked on 13 February 1976
by S.68 of the Wildlife Conservation and Management Act.
30
The Complainants argue that Section 3(20) of WAPA did not allow the Kenyan Minister for
Tourism and Wildlife to remove the present occupiers.

28
They state that pursuant to Kenyan law, the authorities published Notice 239/1973 in the Kenya
Reserve to declare the creation of “Lake Hannington Game Reserve.” Gazette Notice 270/1974 was
published to revoke the earlier notice and changed the name of the Game Reserve on 12 October 1974:
“the area set forth in the schedule hereto to be a Game Reserve known as Lake Bogoria Game
Reserve.”

setting apart of the land must be published in the Kenyan Gazette.31

105. Moreover, they argue, the declaration of the Lake Bogoria Game Reserve by
way of the 1974 notice did not affect the status of the Endorois’ land as Trust Land.
The obligation of Baringo and Koibatek County Councils to give effect to the rights
and interests of the Endorois community continued. They state that the only way
under Kenyan law in which the Endorois benefits under the Trust could have been
dissolved is through the County Council or the President of Kenya having to “set
apart” the land. However, the Trust Land Act required that to be legal, such

of animals within the Game Reserve.30 Yet, the Complainants argue, despite a lack
of legal justification, the Endorois Community were informed from 1973 onwards
that they would have to leave their ancestral lands.

under the Wild Animals Protection Act (WAPA).29 WAPA, the Complainants
informs the African Commission, applied to Trust Land as it did to any other land,
and did not require that the land be taken out of the Trust before a Game Reserve
could be declared over that land. They argue that the relevant legislation did not
give authority for the removal of any individual or group occupying the land in a
Game Reserve. Instead, WAPA merely prohibited the hunting, killing or capturing

104. They further argue that the Kenyan Authorities created the Lake Hannington
Game Reserve, including the Endorois indigenous land, on 9 November 1973, but
changed the name to Lake Bogoria Game Reserve in a Second Notice in 1974.28
The 1974 ‘Notice’ was made by the Kenyan Minister for Tourism and Wildlife

103. The Complainants state that the traditional land of the Endorois is classified
as Trust Land under Section 115 of the Constitution, and that this obliges the
County Council to give effect to “such rights, interests or other benefits in respect
of the land as may under the African customary law, for the time being in force.”
They argue that it created a beneficial right for the Endorois over their ancestral
land.

trust in their favour was never legally extinguished, but simply ignored; and (iii)
adequate compensation was never paid.
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Land Acquisition Act,“Principles on which Compensation is to be determined”.

Constitution of the State of Kenya, Section 117(4).
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See Kenya Land Acquisition Act, Part IV, para 29(3).
The Complainants argue that in the European Court of Human Rights, for instance, compensation
must be fair compensation, and the amount and timing of payment is material to whether a violation of
the right to property is found. They cite the case of Katikaridis and Others v. Greece, European Court
of Human Rights, Case No. 72/1995/578/664, (1996). The Complainants also cite Article 23(2) of the
American Convention on Human Rights which provides that “no-one shall be deprived of his property
except upon payment of just compensation, for reasons of public utility or social interest, and in the
cases and according to the forms established by law.”

36

35

113. The Complainants argue that the requirement that any encroachment on
property rights be in accordance with the “appropriate laws” must also include

of expropriation of property.36 They argue that the fact that such payment was
made some 13 years after the first eviction, and that it does not represent the
market value of the land gazetted as Lake Bogoria Game Reserve, means that the
Respondent State would not have paid “prompt, full compensation” as required
by the Constitution on the setting apart of the Trust Land. Therefore Kenyan law
has not been complied with. Moreover, the Complainants argue, the fact that
members of the Endorois community accepted the very limited monetary
compensation does not mean that they accepted this as full compensation, or
indeed that they accepted the loss of their land. They state that even if the
Respondent State had formally set apart the Trust Land by way of Gazette Notice,
the test of “in accordance with the provisions of law” required by Article 14 of the
Charter would not have been satisfied, due to the payment of inadequate
compensation.

112. They argue that the Respondent State has itself recognised that the payment
of 3,150 Kshs per family amounted only to ‘relocation assistance’, and did not
constitute full compensation for loss of land. The Complainants argue that
international law also lays down strict requirements for compensation in the case

111. They state that further amounts in compensation for the value of the land
lost, together with revenue and employment opportunities from the Game
Reserve, were promised by the Kenyan Authorities, but these have never been
received by the community.

110. They state that only 170 families of at least 400 families forced to leave
Endorois traditional land by the Kenyan Authorities have received some form of
monetary assistance. In 1986, 170 families evicted in late 1973 from their homes
within the Lake Bogoria Game Reserve, each received around 3,150 Kshs. At the
time, this was equivalent to approximately £30.

interested parties.35

insufficient, 6% interest per year must be paid on the difference owed to the

They also argue that recently the area has been referred to as Lake Bogoria National Reserve. Even
if there has been a legal change in title, this still would not mean that the Endorois’ trust has been
ended under Kenyan law without the “setting aside”.

32

required by S. 13(3) and (4) of the Trust Land Act in respect of S.117 Constitution, and by S.7(1) and
(4) of the Trust land Act in respect of S.118 Constitution.

compensation to be paid,34 starting with the basic principle that compensation
should be based on the market value of the land at the time of the acquisition.
Other considerations include: damages to the interested person caused by the
removal from the land and other damages including lost earnings, relocation
expenses and any diminution of profits of the land. The Land Acquisition Act
provides for an additional 15% of the market value to be added to compensate for
disturbances. Under Kenyan law if a court finds the amount of compensation to be

109. Citing Kenyan law, the Complainants argue that the Kenyan Land
Acquisition Act outlines factors that should be considered in determining the

land. 33

[T]he prompt payment of full compensation to any resident of the land
set apart who – (a) under the African customary law for the time being
in force and applicable to the land, has a right to occupy any part of the

108. They further argue that even if Endorois land had been set apart, Kenyan law
still requires the compensation of residents of lands that are set apart; that the
Kenyan Constitution states that where Trust Land is set apart, the Government
must ensure:

107. They conclude that as a result, the Kenyan Authorities have acted in breach of
trust and not in ‘accordance with the provisions of the law’ for the purposes of
Article 14 of the Charter.

the Endorois people continue under Kenyan law.32 They state that the Kenyan
High Court failed to protect the Endorois’ rights under the Trust to a beneficial
property right, and the instruction given to the Endorois to leave their ancestral
lands was also not authorised by Kenyan law.

106. The Complainants argue that as far as the Community is aware, no such
notice was published. Until this is done, they argue, Trust Land encompassing
Lake Bogoria cannot have been set apart and the African customary law rights of
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The Complainants refer to Rodolfo Stavenhagen et al. eds, (2001), “Cultural Rights: A Social
Science, Perspective,” in Economic, Social and Cultural Rights, (Asbjørn Eide) 2nd ed., pp. 85, 86-88.
see also Rachel Murray and Steven Wheatley (2003), ‘Groups and the African Charter on Human and
Peoples’ Rights’, Human Rights Quarterly, Vol. 25, p. 222.

given social group that distinguishes it from other similar groups,37 they argue

115. The Complainants argue that the Endorois community’s cultural rights
have been violated as a result of the creation of a Game Reserve. By restricting
access to Lake Bogoria, the Kenyan Authorities have denied the community
access to a central element of Endorois cultural practice. After defining culture to
mean the sum total of the material and spiritual activities and products of a

(2) Every individual may freely take part in the cultural life of his
community.
(3) The promotion and protection of morals and traditional values recognized
by the community shall be the duty of the State.

Alleged Violations of Article 17(2) and (3) – The Right to Culture
Article 17(2) and (3) states that:

114. They conclude that the fact that international standards on indigenous land
rights and compensation were not met, as well as that provisions of Kenyan law
were ignored, means that the encroachment upon the property of the Endorois
community was not in accordance with the “appropriate laws” for the purposes of
Article 14 of the Charter.

relevant international laws. They argue that the Respondent State, including the
courts, has failed to apply international law on the protection of indigenous land
rights, which includes the need to recognise the collective nature of land rights, to
recognise historic association, and to prioritise the cultural and spiritual and other
links of the people to a particular territory. Instead, Kenyan law gives only limited
acknowledgement to African customary law. The Trust Land system in Kenya
provides in reality only minimal rights, as a trust (and therefore African customary
law rights, such as those of the Endorois) can be extinguished by a simple decision
of the executive. They argue that the crucial issue of recognition of the collective
ownership of land by the Endorois is not acknowledged at all in Kenyan law, as is
clearly shown by the High Court judgment. Encroachment on the Endorois’
property did not therefore comply with the appropriate international laws on
indigenous peoples’ rights. They state that the Endorois have also suffered
significant property loss as a result of their displacement as detailed above,
including the loss of cattle, and that the only “compensation” received was the
eventual provision of two cattle dips, which does not compensate for the loss of
the salt licks around the Lake or the substantial loss of traditional lands.

26

1. All peoples shall freely dispose of their wealth and natural resources. This
right shall be exercised in the exclusive interest of the people. In no case shall
a people be deprived of it.

Article 21 of the Charter states that:

Alleged Violation of Article 21 – Rights to Free Disposition of Natural
Resources

119. The Complainants thus argue that even if the creation of the Game Reserve
constitutes a legitimate aim, the Respondent State’s failure to secure access by
right for the celebration of the cultural festival and rituals cannot be deemed
proportionate to that aim.

118. They also argue that unlike Articles 8 and 14 of the African Charter, Article
17 does not have an express clause allowing restrictions on the right under
certain circumstances. They state that the absence of such a clause is a strong
indication that the drafters of the Charter envisaged few, if any, circumstances in
which it would be appropriate to limit a people’s right to culture. However, if
there is any restriction, the restriction must be proportionate to a legitimate aim
and in line with principles of international law on human and peoples’ rights.
The Complainants argue that the principle of proportionality requires that
limitations be the least restrictive possible to meet the legitimate aim.

117. With mining concessions now underway in proximity to Lake Bogoria, the
Complainants argue that further threat is posed to the cultural and spiritual
integrity of the ancestral land of the Endorois.

116. They argue that the Endorois have suffered violations of their cultural
rights on two counts. In the first instance, the community has faced systematic
restrictions on access to sites, such as the banks of Lake Bogoria, which are of
central significance for cultural rites and celebrations. The community’s attempts
to access their historic land for these purposes was described as “trespassing”
and met with intimidation and detention. Secondly, and separately, the cultural
rights of the community have been violated by the serious damage caused by the
Kenyan Authorities to their pastoralist way of life.

a particular culture within a state. But they argue that it does more than that.
They argue that Article 17 extends to the protection of indigenous cultures and
ways of life.

that the protection of Article 17 can be invoked by any group that identifies with
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Report of the African Commission’s Working Group of Experts, p. 20.

The Ogoni Case (2001), paras 56-58.

123. The Complainants point out that the World Bank’s Operational Directive 4.10
states that: “Particular attention should be given to the rights of indigenous
peoples to use and develop the lands that they occupy, to be protected against

122. Citing the African Charter, the Complainants argue that the Charter creates
two distinct rights to both property (Article 14) and the free disposal of wealth and
natural resources (Article 21). They argue that in the context of traditional land, the
two rights are very closely linked and violated in similar ways. They state that
Article 21 of the African Charter is, however, wider in its scope than Article 14,
and requires respect for a people’s right to use natural resources, even where a
people does not have title to the land.

natural resources, wealth and property.39

Dispossession of land and natural resources is a major human rights problem
for indigenous peoples … .The establishment of protected areas and national
parks has impoverished indigenous pastoralist and hunter-gatherer
communities, made them vulnerable and unable to cope with environmental
uncertainty and, in many cases, even displaced them … This [the loss of
fundamental natural resources] is a serious violation of the African Charter
(Article 21(1) and 21 (2)), which states clearly that all peoples have the right to

inhabiting a specific region within a state can claim the protection of Article 21.38
They argue that the right to freely dispose of natural resources is of crucial
importance to indigenous peoples and their way of life. They quote from the
report of the African Commission’s Working Group of Experts on Indigenous
Populations/Communities which states:

121. They argue that in the Ogoni case the right to natural resources contained
within their traditional land was vested in the indigenous people and that a people

120. The Complainants argue that the Endorois community are unable to access
the vital resources in the Lake Bogoria region since their eviction from the Game
Reserve. The medicinal salt licks and fertile soil that kept the community’s cattle
healthy are now out of the community’s reach. Mining concessions to Endorois
land have been granted without giving the Endorois a share in these resources.
Consequently, the Endorois suffer a violation of Article 21: Right to Natural
Resources.

2. In case of spoliation the dispossessed people shall have the right to the
lawful recovery of its property as well as to an adequate compensation.

40

World Bank Operational Directive 4.10.
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126. The Complainants argue that the Endorois have seen the set of choices and
capabilities open to them shrink since their eviction from the Game Reserve.
They argue that due to the lack of access to the Lake, the salt licks and their usual
pasture, the cattle of the Endorois died in large numbers. Consequently, they
were not able to pay their taxes and, as a result, the Kenyan Authorities took
away more cattle.

125. On the issue of the right to development, the Complainants argue that the
Endorois’ right to development has been violated as a result of the Respondent
State’s failure to adequately involve the Endorois in the development process
and the failure to ensure the continued improvement of the Endorois
community’s well-being.

All peoples shall have the right to their economic, social and
cultural development with due regard to their freedom and identity
and in the equal enjoyment of the common heritage of mankind.

Article 22 of the African Charter states that:

Alleged Violation of Article 22 – The Right to Development

124. They state that the Endorois as a people enjoy the protection of Article 21
with respect to Lake Bogoria and the wealth and natural resources arising from it.
They argue that for the Endorois, the natural resources include traditional
medicines made from herbs found around the Lake and the resources, such as salt
licks and fertile soil, which provided support for their cattle and therefore their
pastoralist way of life. These, the Complainants argue, were natural resources from
which the community benefited before their eviction from their traditional land. In
addition, Article 21 also protects the right of the community to the potential wealth
of their land, including tourism, rubies, and other possible resources. They state
that since their eviction from Lake Bogoria, the Endorois, in violation of Article 21,
have been denied unhindered access to the land and its natural resources, as they
can no longer benefit from the natural resources and potential wealth, including
that generated by recent exploitation of the land, such as the revenues and
employment created by the Game Reserve and the product of mining operations.

and water) vital to their subsistence and reproduction.”40

illegal intruders, and to have access to natural resources (such as forests, wildlife,
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Ibid at para. 140. Antoanella-Iulia Motoc and the Tebtebba Foundation, Preliminary working paper
on the principle of free, prior and informed consent of indigenous peoples in relation to development
affecting their lands and natural resources that they would serve as a framework for the drafting of a
legal commentary by the Working Group on this concept. U.N. Doc. E/CN.4/Sub.2/AC.4/2004/4
(2004), para. 14 (a).
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Apirana Mahuika et al v. New Zealand (2000) Human Rights Committee, Comm. No. 547/1993,
UN Doc. CCPR/C/70/D/547/1993, paras. 5.7-5.9.
44
Mary and Carrie Dann vs. USA (2002), para. 136.

participation.44 They state that to have a process of consent that is fully informed
“requires at a minimum that all of the members of the community are fully and
accurately informed of the nature and consequences of the process and provided
with an effective opportunity to participate individually or as collectives.”45

133. They further say that the requirement of prior, informed consent has also
been delineated in the case law of the IAcmHR. Referring the African
Commission to the case of Mary and Carrie Dan v. USA, they argue that the
IAcmHR noted that convening meetings with the community 14 years after title
extinguishment proceedings began constituted neither prior nor effective

132. They argue that the course of action left the Endorois feeling
disenfranchised from a process of utmost importance to their life as a people.
Resentment of the unfairness with which they had been treated inspired some
members of the community to try to reclaim Mochongoi Forest in 1974 and 1984,
meet with the President to discuss the matter in 1994 and 1995, and protest the
actions in peaceful demonstrations. They state that if consultations had been
conducted in a manner that effectively involved the Endorois, there would have
been no ensuing confusion as to their rights or resentment that their consent had
been wrongfully gained.

131. The inadequacy of the consultations undertaken by the Kenyan Authorities,
the Complainants argue, is underscored by Endorois actions after the creation of
the Game Reserve. The Complainants inform the African Commission that the
Endorois believed, and continue to believe even after their eviction, that the
Game Reserve and their pastoralist way of life would not be mutually exclusive
and that they would have a right of re-entry into their land. They assert that in
failing to understand the reasons for their permanent eviction, many families did
not leave the location until 1986.

representatives were able to affect the terms of the final Settlement.

specifically noted that the consultation procedure addressed the cultural and
religious significance of fishing to the Maori people, and that the Maori

The Ogoni Case, (2001), para. 46.
42
Apirana Mahuika et al v. New Zealand, Human Rights Committee, Communication No. 547/1993,
UN Doc. CCPR/C/70/D/547/1993 (2000), paras. 5.7-5.9.

Maoris throughout the country.43 The Complainants argue that the Committee

130. Citing the Human Rights Committee (HRC), they argue that the Committee
addressed the effectiveness of consultation procedures in Mazurka v. New
Zealand.42 The Complainants argue that the HRC found that the broad
consultation process undertaken by New Zealand had effectively provided for
the participation of the Maori people in determining fishing rights. The New
Zealand authorities had negotiated with Maori representatives and then allowed
the resulting Memorandum of Understanding to be debated extensively by

129. They argue that choice and self-determination also include the ability to
dispose of natural resources as a community wishes, thereby requiring a measure
of control over the land. They further argue that for the Endorois, the ability to
use the salt licks, water, and soil of the Lake Bogoria area has been eliminated,
undermining this partner (the Endorois community) of self-determination. In
that regard, the Complainants argue, it is clear that development should be
understood as an increase in peoples’ well-being, as measured by capacities and
choices available. The realisation of the right to development, they say, requires
the improvement and increase in capacities and choices. They argue that the
Endorois have suffered a loss of well-being through the limitations on their
choice and capacities, including effective and meaningful participation in
projects that will affect them.

“liberty of their action.”41 They argue that the liberty recognised by the
Commission is tantamount to the choice embodied in the right to development.
By recognising such liberty, they argue, the African Commission has started to
embrace the right to development as a choice. Elaborating further on the right to
development, they argue that the same ‘liberty of action’ principle can be applied
to the Endorois community in the instant Communication.

128. Citing the Ogoni Case, the Complainants argue that the African
Commission has noted the importance of choice to well-being. They state that the
African Commission noted that the state must respect rights holders and the

127. They stress the point that the Endorois had no choice but to leave the Lake.
They argue that this lack of choice for the community directly contradicts the
guarantees of the right to development. They state that if the Kenyan Authorities
had been providing the right to development as promised by the African
Charter, the development of the Game Reserve would have increased the
capabilities of the Endorois.
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139. The Respondent State argues that it has instituted a programme for
universal free primary education and an agricultural recovery programme,
which aims at increasing the household income of the rural poor, including the
Endorois. It states that it has not only initiated programmes for the equitable

138. The Respondent State argues that most of the tribes do not reside in their
ancestral lands owing to movements made due to a number of factors, including
search for pastures for their livestock; search for arable land to carry out
agriculture; relocation by Government to facilitate development; creation of
irrigation schemes, national parks, game reserves, forests and extraction of
natural resources, such as minerals.

137. The arguments below are the submissions of the Respondent State, taking
into consideration their oral testimony at the 40th Ordinary Session of the African
Commission, all their written submissions, including letters, supporting
affidavits, video evidence and the ‘Respondents Submissions and Further
Clarifications Arising Out of the Questions by the Commissioner During the
Merits Hearing of the Communication.’

Respondent State Submissions on Merits
136. In response to the brief submitted by the Complainants on the Merits
including the Amicus Curiae Brief by COHRE, the Respondent State, the Republic
of Kenya, submitted its reply on the Merits of the Communication to the African
Commission.

135. The Complainants further argue that the Endorois have been excluded from
participating or sharing in the benefits of development. They argue that the
Respondent State did not embrace a rights-based approach to economic growth,
which insists on development in a manner consistent with, and instrumental to,
the realisation of human rights and the right to development through adequate
and prior consultation. They assert that the Endorois’ development as a people
has suffered economically, socially and culturally. They further conclude that the
Endorois community suffered a violation of Article 22 of the Charter.

134. The Complainants are also of the view that the Respondent State violated
the Endorois’ right to development by engaging in coercive and intimidating
activity that has abrogated the community’s right to meaningful participation
and freely given consent. They state that such coercion has continued to the
present day. The Complainants say that Mr Charles Kamuren, the Chair of the
Endorois Welfare Council, had informed the African Commission of details of
threats and harassment he and his family and other members of the community
have received, especially when they objected to the issue of the granting of
mining concessions.

32

145. Before addressing the articles alleged to have been violated, the Respondent
State has requested the African Commission to determine whether the Endorois
can be recognised as a ‘community’ / sub-tribe or clan on their own. The

Decision on Merits
144. The present Communication alleges that the Respondent State has violated
the human rights of the Endorois community, an indigenous people, by forcibly
removing them from their ancestral land, the failure to adequately compensate
them for the loss of their property, the disruption of the community's pastoral
enterprise and violations of the right to practice their religion and culture, as well
as the overall process of development of the Endorois people.

143. The Respondent State maintains that following the Declaration of the Lake
Bogoria Game Reserve, the Government embarked on a re-settlement exercise,
culminating in the resettlement of the majority of the Endorois in the Mochongoi
settlement scheme. It argues that this was over and above the compensation paid
to the Endorois after their ancestral land around Lake was gazetted. It further
states that there is no such thing as Mochongoi Forest in Kenya and the only forest
in the area is Ol Arabel Forest.

142. The Respondent State argues that all the clans co-exist in one geographical
area. It states that it is noteworthy that they all share the same language and
names, which means that they have a lot in common. The Respondent State
disputes that the Endorois are indeed a community / sub-tribe or clan on their
own, and it argues that it is incumbent on the Complainants to prove that the
Endorois are distinct from the other Tugen sub-tribe or indeed the larger
Kalenjin tribe before they can proceed to make a case before the African
Commission.

The Alor – living around Kaborchayo, Paratapwa, Kipsalalar and Buluwesa.

The Somor – who live around Maringati, Sacho, Tenges and Kakarnet and,

The Lebus – who have settled around Koibatek District;

141. The Endorois - who have settled around Mangot, Mochongoi and
Tangulmbei;

140. The Respondent State argues that the land around the Lake Bogoria area is
occupied by the Tugen tribe, which comprises four clans:

distribution of budgetary resources, but has also formulated an economic
recovery strategy for wealth and employment creation, which seeks to eradicate
poverty and secure the economic and social rights of the poor and the
marginalised, including the Endorois.
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53
Report of the African Commission’s Working Group of
Populations/Communities (adopted at the Twenty-eighth Session, 2003).

47

48
Report of the African Commission’s Working Group of
Populations/Communities, published jointly by the ACHPR/IWGIA 2005.

Ibid.

See the Report of the Rapporteur of the OAU ministerial meeting on the draft African Charter on
Human and Peoples’ Rights held in Banjul, The Gambia, from 9 to 15 June 1980
(CAB/LEG/67/3/Draft Rapt. Rpt (II)), p.4.
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The African Charter is not an accident of history. Its creation by the OAU came at a time of
increased scrutiny of states for their human rights practices, and the ascendancy of human rights as a
legitimate subject of international discourse. For African states, the rhetoric of human rights had a
special resonance for several reasons, including the fact that post-colonial African states were born out
of the anti-colonial human rights struggle, a fight for political and economic self-determination and the
need to reclaim international legitimacy and salvage its image .
50
Report of the Special Rapporteur (Rodolfo Stavenhagen) on the Situation of Human Rights and
Fundamental Freedoms of Indigenous People, supra n. 47.
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150. The African Commission also notes that the African Charter, in Articles 20
through 24, provides for peoples to retain rights as peoples, that is, as
collectives.52 The African Commission through its Working Group of Experts on
Indigenous Populations/Communities has set out four criteria for identifying
indigenous peoples.53 These are: the occupation and use of a specific territory;

149. The African Commission also notes that normatively, the African Charter is
an innovative and unique human rights document compared to other regional
human rights instruments, in placing special emphasis on the rights of
“peoples.”49 It substantially departs from the narrow formulations of other
regional and universal human rights instruments by weaving a tapestry which
includes the three “generations” of rights: civil and political rights; economic,
social, and cultural rights; and group and peoples’ rights. In that regard, the
African Commission notes its own observation that the term “indigenous” is also
not intended to create a special class of citizens, but rather to address historical
and present-day injustices and inequalities. This is the sense in which the term
has been applied in the African context by the Working Group on Indigenous
Populations/Communities of the African Commission. 50 In the context of the
African Charter, the Working Group notes that the notion of “peoples” is closely
related to collective rights.51

vulnerable groups in Africa are suffering from particular problems. It is aware
that many of these groups have not been accommodated by dominating
development paradigms and in many cases they are being victimised by
mainstream development policies and thinking and their basic human rights
violated. The African Commission is also aware that indigenous peoples have,
due to past and ongoing processes, become marginalised in their own country
and they need recognition and protection of their basic human rights and
fundamental freedoms.

See The Social and Economic Rights Action Centre for Economic and Social Rights v. Nigeria.
(SERAC and CESR) or The Ogoni case 2001. African Commission on Human and Peoples’ Rights,
Decision 155/96, The Social and Economic Rights Action Centre and the Centre for Economic and
Social Rights – Nigeria (27 May 2002), Fifteenth Annual Activity Report of the African Commission on
Human and Peoples’ Rights, 2001-2002.

See Report of the Special Rapporteur (Rodolfo Stavenhagen) on the Situation of Human Rights and
Fundamental Freedoms of Indigenous People on “Implementation of General Assembly Resolution
60/251 of 15 March 2006, A/HRC/4/32/Add.3, 26 February 2007: “Mission to Kenya” from 4 to 14
December 2006, at ¶ 9.
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148. The African Commission, nevertheless, notes that while the terms ‘peoples’
and ‘indigenous community’ arouse emotive debates, some marginalised and

Despite its mandate to interpret all provisions of the African Charter as per
Article 45(3), the African Commission initially shied away from interpreting the
concept of ‘peoples’. The African Charter itself does not define the concept.
Initially the African Commission did not feel at ease in developing rights where
there was little concrete international jurisprudence. The ICCPR and the ICESR
do not define ‘peoples.’ It is evident that the drafters of the African Charter
intended to distinguish between the traditional individual rights where the
sections preceding Article 17 make reference to “every individual.” Article 18
serves as a break by referring to the family. Articles 19 to 24 make specific
reference to “all peoples.”

147. Before responding to the above questions, the African Commission notes that
the concepts of “peoples” and “indigenous peoples / communities” are contested
terms.46 As far as “indigenous peoples” are concerned, there is no universal and
unambiguous definition of the concept, since no single accepted definition
captures the diversity of indigenous cultures, histories and current circumstances.
The relationships between indigenous peoples and dominant or mainstream
groups in society vary from country to country. The same is true of the concept of
“peoples.” The African Commission is thus aware of the political connotation that
these concepts carry. Those controversies led the drafters of the African Charter to
deliberately refrain from proposing any definitions for the notion of “people(s).”47
In its Report of the Working Group of Experts on Indigenous
Populations/Communities,48 the African Commission describes its dilemma of
defining the concept of “peoples” in the following terms:

146. Are the Endorois a distinct community? Are they indigenous peoples and
thereby needing special protection? If they are a distinct community, what makes
them different from the Tugen sub-tribe or indeed the larger Kalenjin tribe?

Respondent State disputes that the Endorois are a distinct community in need of
special protection. The Respondent State argues that the Complainants need to
prove this distinction from the Tugen sub-tribe or indeed the larger Kalenjin tribe.
The immediate questions that the African Commission needs to address itself to
are:
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See Article 60 of the African Charter.
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Report of the African Commission’s Working Group of
Populations/Communities (adopted at the Twenty-eighth Session, 2003).
55
Ibid.
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… that indigenous peoples are …those which, having a historical continuity
with pre-invasion and pre-colonial societies that developed on their territories,
consider themselves distinct from other sectors of the societies now prevailing
in those territories, or parts of them. They form at present non-dominant
sectors of society and are determined to preserve, develop and transmit to
future generations their ancestral territories, and their ethnic identity, as the
basis of their continued existence as peoples, in accordance with their own
57
cultural patterns, social institutions and legal systems.

152. As far as the present matter is concerned, the African Commission is also
enjoined under Article 61 of the African Charter to be inspired by other
subsidiary sources of international law or general principles in determining
rights under the African Charter.56 It takes note of the working definition
proposed by the UN Working Group on Indigenous Populations:

151. The African Commission is thus aware that there is an emerging consensus
on some objective features that a collective of individuals should manifest to be
considered as “peoples”, viz: a common historical tradition, racial or ethnic
identity, cultural homogeneity, linguistic unity, religious and ideological
affinities, territorial connection, and a common economic life or other bonds,
identities and affinities they collectively enjoy – especially rights enumerated
under Articles 19 to 24 of the African Charter – or suffer collectively from the
deprivation of such rights. What is clear is that all attempts to define the concept
of indigenous peoples recognize the linkages between peoples, their land, and
culture and that such a group expresses its desire to be identified as a people or
have the consciousness that they are a people.55

… A key characteristic for most of them is that the survival of their
particular way of life depends on access and rights to their traditional
land and the natural resources thereon.54

… first and foremost (but not exclusively) different groups of huntergatherers or former hunter-gatherers and certain groups of
pastoralists…

the voluntary perpetuation of cultural distinctiveness; self-identification as a
distinct collectivity, as well as recognition by other groups; an experience of
subjugation, marginalisation, dispossession, exclusion or discrimination. The
Working Group also demarcated some of the shared characteristics of African
indigenous groups:

61
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Convention concerning Indigenous and Tribal Peoples in Independent Countries (ILO No. 169), 72
ILO Official Bull. 59, entered into force Sept. 5, 1991, Article 1(1)(b).
See Report of the Special Rapporteur (Rodolfo Stavenhagen) on the Situation of Human Rights and
Fundamental Freedoms of Indigenous People, op. cit, Supra n. 47 - Emphasis added.
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Convention concerning Indigenous and Tribal Peoples in Independent Countries (ILO No. 169), 72
ILO Official Bull. 59, entered into force Sept. 5, 1991, Article 1(1)(b).

The UN Working Group widens the analysis beyond the African historical experience and also
raises the slightly controversial issue of “first or original occupant” of territory, which is not always
relevant to Africa.
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Jose Martinez Cobo (1986), Special Rapporteur, Study of the Problem of Discrimination Against
Indigenous Populations, Sub-Commission on the Prevention of Discrimination and the Protection of
Minorities, UN Doc. E/CN.4/Sub.2/1986/7/Add.4.

154. The African Commission is also aware that though some indigenous
populations might be first inhabitants, validation of rights is not automatically
afforded to such pre-invasion and pre-colonial claims. In terms of ILO
Convention 169, even though many African countries have not signed and
ratified the said Convention, and like the UN Working Groups’
conceptualisation of the term, the African Commission notes that there is a
common thread that runs through all the various criteria that attempts to
describe indigenous peoples – that indigenous peoples have an unambiguous
relationship to a distinct territory and that all attempts to define the concept
recognise the linkages between people, their land, and culture. In that regard, the
African Commission notes the observation of the UN Special Rapporteur, where
he states that in Kenya indigenous populations/communities include pastoralist
communities such as the Endorois,61 Borana, Gabra, Maasai, Pokot, Samburu,
Turkana, and Somali, and hunter-gatherer communities whose livelihoods
remain connected to the forest, such as the Awer (Boni), Ogiek, Sengwer, or
Yaaku. The UN Special Rapporteur further observed that the Endorois

Peoples in independent countries who are regarded as indigenous on
account of their descent from the populations which inhabited the
country, or a geographical region to which the country belongs, at the
time of conquest or colonization or the establishment of present state
boundaries and who, irrespective of their legal status, retain some or
all of their own social, economic, cultural and political institutions.60

153. But this working definition should be read in conjunction with the 2003
Report of the African Commission’s Working Group of Experts on Indigenous
Populations/Communities, which is the basis of its ‘definition’ of indigenous
populations.58 Similarly it notes that the International Labour Organisation has
proffered a definition of indigenous peoples in Convention No. 169 concerning
Indigenous and Tribal Peoples in Independent Countries:59
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158. Furthermore, in drawing inspiration from international law on human and
peoples’ rights, the African Commission notes that the IACtHR has dealt with
cases of self-identification where Afro-descendent communities were living in a
collective manner, and had, for over 2-3 centuries, developed an ancestral link to
their land. Moreover, the way of life of these communities depended heavily on
the traditional use of their land, as did their cultural and spiritual survival due to
the existence of ancestral graves on these lands.69
159. The African Commission notes that while it has already accepted the
existence of indigenous peoples in Africa through its WGIP reports, and through
the adoption of its Advisory Opinion on the UN Declaration on the Rights of
Indigenous Peoples, it notes the fact that the Inter-American Court has not
hesitated in granting the collective rights protection to groups beyond the
66
See Rodolfo Stavenhagen (2002), Report of the Special Rapporteur on the Situation of Human
Rights and Fundamental Freedoms of Indigenous People, U.N. Commission on Human Rights, UN
Doc. E/CN.4/2002/97, (2002) at para. 53.

155. In the present Communication the African Commission wishes to
emphasise that the Charter recognises the rights of peoples.63 The Complainants
argue that the Endorois are a people, a status that entitles them to benefit from
provisions of the African Charter that protect collective rights. The Respondent
State disagrees.64 The African Commission notes that the Constitution of Kenya,
though incorporating the principle of non-discrimination and guaranteeing civil
and political rights, does not recognise economic, social and cultural rights as
such, as well as group rights. It further notes that the rights of indigenous
pastoralist and hunter-gatherer communities are not recognized as such in
Kenya’s constitutional and legal framework, and no policies or governmental
institutions deal directly with indigenous issues. It also notes that while Kenya
has ratified most international human rights treaties and conventions, it has not
ratified ILO Convention No. 169 on Indigenous and Tribal Peoples in
Independent Countries, and it has withheld its approval of the United Nations
Declaration on the Rights of Indigenous Peoples of the General Assembly.

156. After studying all the submissions of the Complainants and the Respondent
State, the African Commission is of the view that Endorois culture, religion, and
traditional way of life are intimately intertwined with their ancestral lands - Lake
Bogoria and the surrounding area. It agrees that Lake Bogoria and the
Monchongoi Forest are central to the Endorois’ way of life and without access to
their ancestral land, the Endorois are unable to fully exercise their cultural and
religious rights, and feel disconnected from their land and ancestors.

157. In addition to a sacred relationship to their land, self-identification is
another important criterion for determining indigenous peoples.65 The UN
Special Rapporteur on the Rights and Fundamental Freedoms of Indigenous
People also supports self-identification as a key criterion for determining who is

62
See Report of the Special Rapporteur (Rodolfo Stavenhagen) on the Situation of Human Rights and
Fundamental Freedoms of Indigenous People, op. cit, supra note 47.
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Report of the African Commission’s Working Group of
Populations/Communities (adopted at the Twenty-eighth Session, 2003).
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The Commission has also noted that where there is a large number of victims, it may be impractical
for each individual complainant to go before domestic courts. In such situations, as in the Ogoni case,
the Commission can adjudicate the rights of a people as a collective. Therefore, the Endorois, as a
people, are entitled to bring their claims collectively under those relevant provisions of the African
Charter.

64

63
The Commission has affirmed the right of peoples to bring claims under the African Charter. See the
case of The Social and Economic Rights Action Center for Economic and Social Rights v. Nigeria.
Here the Commission stated: “The African Charter, in its Articles 20 through 24, clearly provides for
peoples to retain rights as peoples, that is, as collectives.”

69

Op. cit, infra n. 71.
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See also Committee on the Elimination of Racial Discrimination, General Recommendation 8,
Membership of Racial or Ethnic Groups Based on Self-Identification (Thirty-eighth Session, 1990),
U.N. Doc. A/45/18 at 79 (1991). “The Committee”, in General Recommendation VIII stated that
membership in a group, “shall, if no justification exists to the contrary, be based upon selfidentification by the individual concerned”.
68
See Rodolfo Stavenhagen (2002), Report of the Special Rapporteur on the Situation of Human
Rights and Fundamental Freedoms of Indigenous People, U.N. Commission on Human Rights, UN
Doc. E/CN.4/2002/97, (2002) at para. 100, where he argues that self-identification is a key criterion for
determining who is indeed indigenous.
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indeed indigenous.66 The African Commission is aware that today many
indigenous peoples are still excluded from society and often even deprived of
their rights as equal citizens of a state. Nevertheless, many of these communities
are determined to preserve, develop and transmit to future generations their
ancestral territories and their ethnic identity. It accepts the arguments that the
continued existence of indigenous communities as ‘peoples’ is closely connected
to the possibility of them influencing their own fate and to living in accordance
with their own cultural patterns, social institutions and religious systems.67 The
African Commission further notes that the Report of the African Commission’s
Working Group of Experts on Indigenous Populations/Communities (WGIP)
emphasises that peoples’ self-identification is an important ingredient to the
concept of peoples’ rights as laid out in the Charter. It agrees that the alleged
violations of the African Charter by the Respondent State are those that go to the
heart of indigenous rights – the right to preserve one’s identity through
identification with ancestral lands, cultural patterns, social institutions and
religious systems. The African Commission, therefore, accepts that selfidentification for Endorois as indigenous individuals and acceptance as such by
the group is an essential component of their sense of identity.68

community have lived for centuries in their traditional territory around Lake
Bogoria, which was declared a wildlife sanctuary in 1973.62
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The Respondent State during the oral hearings at the 40th Ordinary Session in Banjul, The Gambia,
stated that: (a) the Endorois do not deserve special treatment since they are no different from the other
Tungen sub-group, and that (b) inclusion of some of the members of the Endorois in “modern society”
has affected their cultural distinctiveness, such that it would be difficult to define them as a distinct
legal personality (c) representation of the Endorois by the Endorois Welfare Council is allegedly not
legitimate. See Inter-American Commission on Human Rights (IACHmR), Report No.9/06 The Twelve
Saramaka Clans (Los) v Suriname (March 2, 2006) ; Inter-American Court of Human Rights
(IACtHR), Case of the Saramaka People v Suriname (Judgment of 28 November 2007) at paras 80-84.

70
See Moiwana Village v Suriname, Judgment of June 15, 2005. Series C No. 124, paras 85 and 134135. On 29 November 1986, the Suriname army attacked the N’djuka Maroon village of Moiwana and
massacred over 40 men, women and children, and razed the village to the ground. Those who escaped
the attack fled into the surrounding forest, and then into exile or internal displacement. On 12
November 1987, almost a year later, Suriname simultaneously ratified the American Convention on
Human Rights and recognized the jurisdiction of the Inter-American Court of Human Rights
(IACtHR). Almost ten years later, on 27 June 1997, a petition was filed with the Inter-American
Commission on Human Rights (IACmHR) and later on lodged with the IACtHR. The Commission
stated that, while the attack itself predated Suriname’s ratification of the American Convention and its
recognition of the Court’s jurisdiction, the alleged denial of justice and displacement of the Moiwana
community occurring subsequent to the attack comprise the subject matter of the application. In this
case the IACtHR recognised collective land rights, despite being an Afro-descendent community (i.e.
not a traditional pre-Colombian / ‘autochtonous’ understanding of indigenousness in the Americas).

161. Like the State of Suriname, the Respondent State (Kenya) in the instant
Communication is arguing that the inclusion of the Endorois in ‘modern society’
has affected their cultural distinctiveness, such that it would be difficult to define
them as a distinct group that is very different from the Tugen sub-tribe or indeed
the larger Kalenjin tribe That is, the Respondent State is questioning whether the
Endorois can be defined in a way that takes into account the different degrees to
which various members of the Endorois community adhere to traditional laws,
customs, and economy, particularly those living within the Lake Bogoria area. In
the Saramaka case, the IACtHR disagreed with the State of Suriname that the
Saramaka could not be considered a distinct group of people just because a few
members do not identify with the larger group. In the instant case, the African

160. In the Saramaka case, according to the evidence submitted by the
Complainants, the Saramaka people are one of six distinct Maroon groups in
Suriname whose ancestors were African slaves forcibly taken to Suriname during
the European colonisation in the 17th century. The IACtHR considered that the
Saramaka people make up a tribal community whose social, cultural and
economic characteristics are different from other sections of the national
community, particularly because of their special relationship with their ancestral
territories, and because they regulate themselves, at least partially, by their own
norms, customs, and/or traditions.

“narrow/aboriginal/pre-Colombian” understanding of indigenous peoples
traditionally adopted in the Americas. In that regard, the African Commission
notes two relevant decisions from the IACtHR: Moiwana v Suriname70 and
Saramaka v Suriname. The Saramaka case is of particular relevance to the Endorois
case, given the views expressed by the Respondent State during the oral hearings
on the Merits.71
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164. The Complainants further argue that the Endorois have neither been able to
practice the prayers and ceremonies that are intimately connected to the Lake,

Alleged Violation of Article 8
163. The Complainants allege that Endorois’ right to freely practice their religion
has been violated by the Respondent State’s action of evicting the Endorois from
their land, and refusing them access to Lake Bogoria and other surrounding
religious sites. They further allege that the Respondent State’s has interfered with
the Endorois’ ability to practice and worship as their faith dictates; that religious
sites within the Game Reserve have not been properly demarcated and protected
and since their eviction from the Lake Bogoria area, the Endorois have not been
able to freely practice their religion. They claim that access as of right for
religious rituals – such as circumcisions, marital rituals, and initiation rights –
has been denied the community. Similarly, they state that the Endorois have not
been able to hold or participate in their most significant annual religious ritual,
which occurs when the Lake undergoes seasonal changes.

From all the evidence (both oral and written and video testimony) submitted
to the African Commission, the African Commission agrees that the
Endorois are an indigenous community and that they fulfil the criterion of
‘distinctiveness.’ The African Commission agrees that the Endorois consider
themselves to be a distinct people, sharing a common history, culture and
religion. The African Commission is satisfied that the Endorois are a
“people”, a status that entitles them to benefit from provisions of the
African Charter that protect collective rights. The African Commission is of
the view that the alleged violations of the African Charter are those that go
to the heart of indigenous rights – the right to preserve one’s identity
through identification with ancestral lands.

162. The IACtHR also noted that the fact that some individual members of the
Saramaka community may live outside of the traditional Saramaka territory and
in a way that may differ from other Saramakas who live within the traditional
territory and in accordance with Saramaka customs does not affect the
distinctiveness of this tribal group, nor its communal use and enjoyment of their
property. In the case of the Endorois, the African Commission is of the view that
the question of whether certain members of the community may assert certain
communal rights on behalf of the group is a question that must be resolved by
the Endorois themselves in accordance with their own traditional customs and
norms and not by the State. The Endorois cannot be denied a right to juridical
personality just because there is a lack of individual identification with the
traditions and laws of the Endorois by some members of the community.

Commission, from all the evidence submitted to it, is satisfied that the Endorois
can be defined as a distinct tribal group whose members enjoy and exercise
certain rights, such as the right to property, in a distinctly collective manner from
the Tugen sub-tribe or indeed the larger Kalenjin tribe.
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165. Before deciding whether the Respondent State has indeed violated Article 8
of the Charter, the Commission wishes to establish whether the Endorois’
spiritual beliefs and ceremonial practices constitute a religion under the African
Charter and international law. In that regard, the African Commission notes the
observation of the HRC in paragraph 164 (above). It is of the view that freedom
of conscience and religion should, among other things, mean the right to
worship, engage in rituals, observe days of rest, and wear religious garb. 73 The
African Commission notes its own observation in Free Legal Assistance Group v.
Zaire, that it has held that the right to freedom of conscience allows for
individuals or groups to worship or assemble in connection with a religion or

To rebut the allegation of a violation of Article 8 of the African Charter, the
Respondent State argues that the Complainants have failed to show that the
action of the Government to gazette the Game Reserve for purposes of
conserving the environment and wildlife and to a great extent the Complainants’
cultural grounds fails the test of the constitution of reasonableness and
justifiability. It argues that through the gazetting of various areas as protected
areas, National Parks or Game Reserves or falling under the National Museums,
it has been possible to conserve some of the areas which are threatened by
encroachment due to modernisation. The Respondent State argues that some of
these areas include ‘Kayas’ (forests used as religious ritual grounds by
communities from the coast province of Kenya) which has been highly effective
while the communities have continued to access these grounds without fear of
encroachment.

characteristics or practices analogous to those of traditional religions.

72

protects theistic, non-theistic and atheistic beliefs, as well as the right not
to profess any religion or belief. The terms ‘belief’ and ‘religion’ are to be
broadly construed. Article 18 is not limited in its application to
traditional religions or to religions and beliefs with institutional

nor have they been able to freely visit the spiritual home of all Endorois, living
and dead. They argue that the Endorois’ spiritual beliefs and ceremonial
practices constitute a religion under international law. They point out that the
term “religion” in international human rights instruments covers various
religious and spiritual beliefs and should be broadly interpreted. They argue that
the HRC states that the right to freedom of religion in the International Covenant
on Civil and Political Rights (ICCPR):

75

See paras 73 and 74.
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See Free Legal Assistance Group v. Zaire, African Commission on Human and Peoples Rights,
Comm. No. 25/89, 47/90, 56/91, 100/93 (1995), para. 45. See also the Declaration on the Elimination
of All Forms of Intolerance and of Discrimination Based on Religion or Belief, (Thirty-sixth session,
1981), U.N. GA Res. 36/55.
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170. The Respondent State has not denied that the Endorois’ have been removed
from their ancestral land they call home. The Respondent State has merely
advanced reasons why the Endorois can no longer stay within the Lake Bogoria
area. The Complainants argue that the Endorois’ inability to practice their
religion is a direct result of their expulsion from their land and that since their
eviction the Endorois have not been able to freely practice their religion, as access
for religious rituals has been denied the community.

169. The African Commission will now determine whether the Respondent State
by its actions or inactions have interfered with the Endorois’ right to religious
freedom.

168. From the above analysis, the African Commission is of the view that the Endorois
spiritual beliefs and ceremonial practices constitute a religion under the African Charter.

167. It further notes that one of the beliefs of the Endorois is that their Great
Ancestor, Dorios, came from the Heavens and settled in the Mochongoi Forest.75
It notes the Complainants’ arguments, which have not been contested by the
Respondent State, that the Endorois believe that each season the water of the
Lake turns red and the hot springs emit a strong odour, signalling a time that the
community performs traditional ceremonies to appease the ancestors who
drowned with the formation of the Lake.

166. This Commission is aware that religion is often linked to land, cultural
beliefs and practices, and that freedom to worship and engage in such
ceremonial acts is at the centre of the freedom of religion. The Endorois’ cultural
and religious practices are centred around lake Bogoria and are of prime
significance to all Endorois. During oral testimony, and indeed in the
Complainants’ written submission, this Commission’s attention was drawan to
the fact that religious sites are situated around Lake Bogoria, where the Endorois
pray and where religious ceremonies regularly take place. It takes into
cognisance that Endorois’ ancestors are buried near the Lake, and has already
above, Lake Bogoria is considered the spiritual home of all Endorois, living and
dead.

belief, and to establish and maintain places for these purposes, as well as to
celebrate ceremonies in accordance with the precepts of one’s religion or belief. 74
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The African Commission is of the view that the limitations placed on the state’s duties to protect
rights should be viewed in light of the underlying sentiments of the African Charter. This was the view
of the Commission, in Amnesty International v. Zambia, where it noted that the ‘claw-back’ clauses
must not be interpreted against the principles of the Charter … and that recourse to these should not be
used as a means of giving credence to violations of the express provisions of the Charter. See Amnesty
International v. Sudan (1999), paras. 82 and 80.
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Amnesty International and Others v. Sudan, African Commission on Human and Peoples’ Rights,
Communication No. 48/90, 50/91, 52/91, 89/93 (1999) (hereinafter Amnesty International v. Sudan).

172. The African Commission agrees that in some situations it may be necessary
to place some form of limited restrictions on a right protected by the African
Charter. But such a restriction must be established by law and must not be
applied in a manner that would completely vitiate the right. It notes the
recommendation of the HRC that limitations may be applied only for those
purposes for which they were prescribed and must be directly related and
proportionate to the specific need on which they are predicated.78 The raison
d'être for a particularly harsh limitation on the right to practice religion, such as
that experienced by the Endorois, must be based on exceptionally good reasons,
and it is for the Respondent State to prove that such interference is not only
proportionate to the specific need on which they are predicated, but is also
reasonable. In the case of Amnesty International v. Sudan, the African Commission
stated that a wide-ranging ban on Christian associations was “disproportionate
to the measures required by the Government to maintain public order, security,
and safety.” The African Commission further went on to state that any
restrictions placed on the rights to practice one’s religion should be negligible. In
the above mentioned case, the African Commission decided that complete and
total expulsion from the land for religious ceremonies is not minimal.79

171. It is worth noting that in Amnesty International v. Sudan, the African
Commission recognised the centrality of practice to religious freedom.76 The
African Commission noted that the State Party violated the authors’ right to
practice their religion, because non-Muslims did not have the right to preach or
build their churches and were subjected to harassment, arbitrary arrest, and
expulsion. The African Commission also notes the case of Loren Laroye Riebe Star
from the IACmHR, which determined that expulsion from lands central to the
practice of religion constitutes a violation of religious freedoms. It notes that the
Court held that the expulsion of priests from the Chiapas area was a violation of
the right to associate freely for religious purposes.77
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Amnesty International v. Zambia, African Commission on Human and Peoples’ Rights,
Communication No. 212/98 (1999).
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175. The Respondent State further argues that the land in question fell under the
definition of Trust Land and was administered by the Baringo County Council for
the benefit of all the people who were ordinarily resident in their jurisdiction
which comprised mainly the four Tungen tribes. It argues that Trust Land is not
only established under the Constitution of Kenya and administered under an Act
of Parliament, but that the Constitution of Kenya provides that Trust Land may be
alienated through registration to another person other than the County Council; an
Act of Parliament providing for the County Council to set apart an area of Trust
Land vested in it for use and occupation of public body or authority for public
purposes; person or persons or purposes which, in the opinion of the Council, is
likely to benefit the persons ordinarily resident in that area; by the President in
consultation with the Council. It argues that Trust Land may be set apart as
government land for government purposes or private land.

Alleged Violation of Article 14
174. The Complainants argue that the Endorois community have a right to
property with regard to their ancestral land, the possessions attached to it, and
their cattle. The Respondent State denies the allegation.

The African Commission is of the view that the limitations placed on the
state’s duties to protect rights should be viewed in light of the underlying
sentiments of the African Charter. This was the view of the Commission, in
Amnesty International v. Zambia, where it noted that the ‘claw-back’ clauses
must not be interpreted against the principles of the Charter … and that
recourse to these should not be used as a means of giving credence to
violations of the express provisions of the Charter.”80

The African Commission therefore finds against the Respondent State a
violation of Article 8 of the African Charter. The African Commission is of the
view that the Endorois’ forced eviction from their ancestral lands by the
Respondent State interfered with the Endorois’ right to religious freedom and
removed them from the sacred grounds essential to the practice of their
religion, and rendered it virtually impossible for the Community to maintain
religious practices central to their culture and religion.

173. The African Commission is of the view that denying the Endorois access to
the Lake is a restriction on their freedom to practice their religion, a restriction
not necessitated by any significant public security interest or other justification.
The African Commission is also not convinced that removing the Endorois from
their ancestral land was a lawful action in pursuit of economic development or
ecological protection. The African Commission is of the view that allowing the
Endorois to use the land to practice their religion would not detract from the goal
of conservation or developing the area for economic reasons.
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Italics for emphasis.
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See para 3.3.3 of the Respondent’s Merits brief.

179. Rebutting the claim of the Complainants that the Kenyan Authorities
prevented them from occupying their other ancestral land, Muchongoi Forest,

182. Regarding the issue of dispossession of ancestral land in the alleged
Mochongoi Forest, the Respondent State did not address it, as it argues that it
was not part of the matters addressed by the High Court case, and therefore the
African Commission would be acting as a tribunal of first instance if it did so.

181. The Respondent State argues further that the above Rules ensure that the
livelihoods of the community are not compromised by the gazettement, in the
sense that the people could obtain food and building materials, as well as run
some economic activities such as beekeeping and grazing livestock in the Forest.
They also say they were at liberty to practice their religion and culture. Further, it
states that the due process of law regarding compensation was followed at the
time of the said gazettement.

180. The Respondent State also argues that it has also gone a step further to
formulate “Rules”, namely the “The Forests (Tugen-Kamasia) Rules” to enable
the inhabitants of the Baringo Duistrict, including the Endorois to enjoy some
privileges through access to the Ol Arabel Forest for some purposes. The Rules, it
states, allow the community to collect dead wood for firewood, pick wild berries
and fruits, take or collect the bark of dead trees for thatching beehives, cut and
remove creepers and lianes for building purposes, take stock, including goats, to
such watering places within the Central Forests as may be approved by the
District Commissioner in consultation with the Forest Officer, enter the Forest for
the purpose of holding customary ceremonies and rites, but no damage shall be
done to any tree, graze sheep within the Forest, graze cattle for specified periods
during the dry season with the written permission of the District Commissioner
or the Forest Officer and to retain or construct huts within the Forest by
approved forest cultivators among others.

the Respondent State argued that the land in question was gazetted as a forest in
1941, by the name of Ol Arabel Forest, which means that the land ceased being
communal land by virtue of the gazettement. It states that some excisions have
been made from the Ol Arablel Forest to create the Muchongoi Settlement
Scheme to settle members of the four Tungen tribes of the Baringo district, one of
which is the Endorois.

183. The Respondent State does not dispute that the Lake Bogoria area of the
Baringo and Koibatek Administrative Districts is the Endorois’ ancestral land.
One of the issues the Respondent State is disputing is whether the Endorois are
indeed a distinct Community. That question has already been answered supra. In
para 1.1.6 of the Respondent State Merits brief, the State said: “Following the
Declaration of the Lake Bogoria Game Reserve, the Government embarked on a
resettlement exercise, culminating in the resettlement of the majority of the
Endorois in the Mochongoi settlement scheme. This was over and above the
compensation paid to the Endorois after their ancestral land around Lake was gazetted.82

178. In its oral and written testimonies, the Respondent State argues that the
gazettement of a Game Reserve under the Wildlife laws of Kenya is with the
objective of ensuring that wildlife is managed and conserved to yield to the
nation in general and to individual areas in particular optimum returns in terms
of cultural, aesthetic and scientific gains as well as economic gains as are
incidental to proper wildlife management and conservation. The Respondent
State also argues that National Reserves unlike National Parks, where the Act
expressly excludes human interference save for instances where one has got
authorisation, are subject to agreements as to restrictions or conditions relating to
the provisions of the area covered by the reserve. It also states that communities
living around the National Reserves have in some instances been allowed to drive
their cattle to the Reserve for the purposes of grazing, so long as they do not
cause harm to the environment and the natural habitats of the wild animals. It
states that with the establishment of a National Reserve particularly from Trust
Land, it is apparent that the community’s right of access is not extinguished, but
rather its propriety right as recognised under the law (that is, the right to deal
with property as it pleases) is the one which is minimised and hence the
requirement to compensate the affected people.

177. According to the Respondent State, with the creation of more local
authorities, the land in question now comprises parts of Baringo and Koibatek
County Councils, and through Gazette Notice No 239 of 1973, the land was first
set apart as Lake Hannington Game Reserve, which was later revoked by Gazette
Notice No 270 of 1974, where the Game Reserve was renamed Lake Baringo
Game Reserve, and the boundaries and purpose of setting apart this area
specified in the Gazette Notices as required by the Trust Land Act. It argues that
the Government offered adequate and prompt compensation to the affected
people, “a fact which the Applicants agree with.”81

176. The Respondent State argues that when Trust Land is set apart for whatever
purpose, the interest or other benefits in respect of that land that was previously
vested in any tribe, group, family or individual under African customary law are
extinguished. It, however, states that the Constitution and the Trust Land Act
provide for adequate and prompt compensation for all residents. The Respondent
State, in both its oral and written submissions, is arguing that the Trust Land Act
provides a comprehensive procedure for assessment of compensation where the
Endorois should have applied to the District Commissioner and lodged an appeal
if they were dissatisfied. The Respondent State further argues that the Endorois
have a right of access to the High Court of Kenya by the Constitution to determine
whether their rights have been violated.
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[T]he notion ‘possessions’ in Article 1 has an autonomous meaning which is
certainly not limited to ownership of physical goods: certain other rights and
interests constituting assets can also be regarded as ‘property rights’, and thus as
‘possessions’ for the purposes of this provision.91

188. The case of Doğan and others v Turkey90 is instructive in the instant
Communication. Although the Applicants were unable to demonstrate registered
title of lands from which they had been forcibly evicted by the Turkish
authorities, the European Court of Human Rights observed that:

187. The Complainants argue that both international and domestic courts have
recognised that indigenous groups have a specific form of land tenure that
creates a particular set of problems. Common problems faced by indigenous
groups include the lack of “formal” title recognition of their historic territories,
the failure of domestic legal systems to acknowledge communal property rights,
and the claiming of formal legal title to indigenous land by the colonial
authorities. This, they argue, has led to many cases of displacement from a
people’s historic territory, both by colonial authorities and post-colonial states
relying on the legal title they inherited from the colonial authorities. The African
Commission
notes
that
its
Working
Group
on
Indigenous
Populations/Communities has recognised that some African minorities do face
dispossession of their lands and that special measures are necessary in order to
ensure their survival in accordance with their traditions and customs. 89 The
African Commission is of the view that the first step in the protection of
traditional African communities is the acknowledgement that the rights, interests
and benefits of such communities in their traditional lands constitute ‘property’
under the Charter and that special measures may have to be taken to secure such
‘property rights’.

upon,86 but also the right to undisturbed possession, use and control of such
property however the owner(s) deem fit.87 The African Commission also notes
that the ECHR have recognised that ‘property rights’ could also include the
economic resources and rights over the common land of the applicants.88

85
Malawi African Association and Others v. Mauritania, African Commission on Human and Peoples'
Rights, Comm. Nos. 54/91, 61/91, 98/93, 164/97 à 196/97 and 210/98 (2000), para. 128. See also
Communications 54/91 et al v Mauritania, 13th Activity Report, para. 128.

Italics for emphasis.
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See The Mayagna Awas Tingni v. Nicaragua, Inter-American Court of Human Rights, (2001), para.
146 (hereinafter the Awas Tingni Case 2001). The terms of an international human rights treaty have an
autonomous meaning, for which reason they cannot be made equivalent to the meaning given to them
in domestic law.
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186. To determine that question, the African Commission will look, first, at its
own jurisprudence and then at international case law. In Malawi African
Association and Others v. Mauritania, land was considered ‘property’ for the
purposes of Article 14 of the Charter.85 The African Commission in the Ogoni
case also found that the ‘right to property’ includes not only the right to have
access to one’s property and not to have one’s property invaded or encroached

185. Two issues that should be disposed of before going into the more
substantive questions of whether the Respondent State has violated Article 14 are
a determination of what is a ‘property right’ (within the context of indigenous
populations) that accords with African and international law, and whether
special measures are needed to protect such rights, if they exist and whether
Endorois’ land has been encroached upon by the Respondent State. The
Complainants argue that “property rights” have an autonomous meaning under
international human rights law, which supersedes national legal definitions.
They state that both the European Court of Human Rights (ECHR) and IActHR
have examined the specific facts of individual situations to determine what
should be classified as ‘property rights’, particularly for displaced persons,
instead of limiting themselves to formal requirements in national law.84

Baringo and Koibatek Administrative Districts.”83 In para 47, the Complainants
also state that: “For centuries the Endorois have constructed homes on the land,
cultivated the land, enjoyed unchallenged rights to pasture, grazing, and forest
land, and relied on the land to sustain their livelihoods.” The Complainants argue
that apart from a confrontation with the Masai over the Lake Bogoria region three
hundred years ago, the Endorois have been accepted by all neighbouring tribes,
including the British Crown, as bona fide owners of their land. The Respondent
State does not challenge those statements of the Complainants. The only
conclusion that could be reached is that the Endorois community has a right to
property with regard to its ancestral land, the possessions attached to it, and their
animals.

184. It is thus clear that the land surrounding Lake Bogoria is the traditional land
of the Endorois people. In para 1 of the Merits brief, submitted by the
Complainants, they write: “The Endorois are a community of approximately 60,
000 people who, from time immemorial, have lived in the Lake Bogoria area of the
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191. In the opinion of the African Commission, the Respondent State has an
obligation under Article 14 of the African Charter not only to respect the ‘right to
property’, but also to protect that right. In ‘the Mauritania Cases’,93 the African
Commission concluded that the confiscation and pillaging of the property of
black Mauritanians and the expropriation or destruction of their land and houses
before forcing them to go abroad constituted a violation of the right to property
as guaranteed in Article 14. Similarly, in The Ogoni case 2001 94 the African
Commission addressed factual situations involving removal of people from their
homes. The African Commission held that the removal of people from their
homes violated Article 14 of the African Charter, as well as the right to adequate
housing which, although not explicitly expressed in the African Charter, is also
guaranteed by Article 14.95

190. The African Commission also notes the observation of the IActHR in the
seminal case of The Mayagna (Sumo) Awas Tingni v Nicaragua,92 that the InterAmerican Convention protected property rights in a sense which include the
rights of members of the indigenous communities within the framework of
communal property and argued that possession of the land should suffice for
indigenous communities lacking real title to obtain official recognition of that
property.

189. Although they did not have registered property, they either had their own
houses constructed on the land of their ascendants or lived in the houses owned
by their fathers and cultivate the land belonging to the latter. The Court further
noted that the Applicants had unchallenged rights over the common land in the
village, such as the pasture, grazing and the forest land, and that they earned
their living from stockbreeding and tree-felling.

98

Op. cit, paras 11 and 12.
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Inter- American Court of Human Rights, Case of the Saramaka People v Suriname (Judgment of 28
November 2007).
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Inter- American Court of Human Rights, Case of the Saramaka People v Suriname (Judgment of 28
November 2007).
.

195. The IACtHR went further to say that, in any case, the alleged lack of clarity
as to the land tenure system of the Saramakas should not present an
insurmountable obstacle for the State, which has the duty to consult with the

194. As is in the instant case before the African Commission, the State of
Suriname acknowledged that its domestic legal framework did not recognise the
right of the members of the Saramaka people to the use and enjoyment of
property in accordance with their system of communal property, but rather a
privilege to use land. It also went on to provide reasons, as to why it should not
be held accountable for giving effect to the Saramaka claims to a right to
property, for example because the land tenure system of the Saramaka people,
particularly regarding who owns the land, presents a practical problem for state
recognition of their right to communal property. The IACtHR rejected all of the
State’s arguments. In the present Communication, the High Court of Kenya
similarly dismissed any claims based on historic occupation and cultural rights.98

193. In the Saramaka case, the State of Suriname did not recognise that the
Saramaka people can enjoy and exercise property rights as a community. The
Court observed that other communities in Suriname have been denied the right
to seek judicial protection against alleged violations of their collective property
rights precisely because a judge considered they did not have the legal capacity
necessary to request such protection. This, the Court opined, placed the
Saramaka people in a vulnerable situation where individual ‘property rights’
may trump their rights over communal property, and where the Saramaka
people may not seek, as a juridical personality, judicial protection against
violations of their ‘property rights’ recognised under Article 21 of the
Convention.

This controversy over who actually represents the Saramaka people is
precisely a natural consequence of the lack of recognition of their juridical
personality.97

192. The Saramaka case also sets out how the failure to recognise an
indigenous/tribal group becomes a violation of the ‘right to property.’96 In its
analysis of whether the State of Suriname had adopted an appropriate
framework to give domestic legal effect to the ‘right to property’, the IACtHR
addressed the following issues:
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See, Commission on Human Rights resolution 1993/77, UN Doc. E/C.4/RES/1993/77 (1993);
Commission on Human Rights Resolution 2004/28, UN Doc. E/C.4/RES/2004/28 (2004).
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Committee on Economic, Social and Cultural Rights, General Comment 4, The right to adequate
housing (Sixth session, 1991), para. 18, U.N. Doc. E/1992/23, annex III at 114 (1991), reprinted in
Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty
Bodies, U.N. Doc. HRI/GEN/1/Rev.6 at 18 (2003).

103

200. The African Commission also notes the views expressed by the Committee
on Economic, Social and Cultural Rights which has provided a legal test for
forced removal from lands which is traditionally claimed by a group of people as
their property. In its ‘General Comment No. 4’ it states that “instances of forced
eviction are prima facie incompatible with the requirements of the Covenant and
can only be justified in the most exceptional circumstances, and in accordance with
the relevant principles of international law.”103 This view has also been
reaffirmed by the United Nations Commission on Human Rights which states
that forced evictions are a gross violations of human rights, and in particular the
right to adequate housing.104 The African Commission also notes General
Comment No. 7 requiring States Parties, prior to carrying out any evictions, to

199. The African Commission is of the view that even though the Constitution of
Kenya provides that Trust Land may be alienated and that the Trust Land Act
provides comprehensive procedure for the assessment of compensation, the
Endorois property rights have been encroached upon, in particular by the
expropriation and the effective denial of ownership of their land. It agrees with
the Complainants that the Endorois were never given the full title to the land
they had in practice before the British colonial administration. Their land was
instead made subject to a trust, which gave them beneficial title, but denied them
actual title. The African Commission further agrees that though for a decade they
were able to exercise their traditional rights without restriction, the trust land
system has proved inadequate to protect their rights.

198. Other sources of international law have similarly declared that such special
measures are necessary. In the Moiwana case, the IACtHR determined that
another Maroon community living in Suriname was also not indigenous to the
region, but rather constituted a tribal community that settled in Suriname in the
17th and 18th century, and that this tribal community had “a profound and allencompassing relationship to their ancestral lands” that was centred, not “on the
individual, but rather on the community as a whole.” This special relationship to
land, as well as their communal concept of ownership, prompted the Court to
apply to the tribal Moiwana community its jurisprudence regarding indigenous
peoples and their right to communal property under Article 21 of the
Convention.

1(1) of the Convention, members of indigenous and tribal communities require
special measures that guarantee the full exercise of their rights, particularly with
regard to their enjoyment of ‘property rights’ in order to safeguard their physical
and cultural survival.

See The Mayagna Awas Tingni v. Nicaragua, Inter-American Court of Human Rights, (2001)
hereinafter the Awas Tingni Case 2001.

102

Case of the Sawhoyamaxa Indigenous Community v. Paraguay, Judgment of 29 March 2006 InterAmerican Court of Human Rights.

101

Indigenous Community Yakye Axa v. Paraguay 17 June 2005, Inter American Court of Human
Rights.

100

See ECHR, Connors v. The United Kingdom, (declaring that States have an obligation to take
positive steps to provide for and protect the different lifestyles of minorities as a way of providing
equality under the law). See also IACmHR Report on the Situation of Human Rights in Ecuador,
(stating that “within international law generally, and Inter-American law specifically, special
protections for indigenous peoples may be required for them to exercise their rights fully and equally
with the rest of the population. Additionally, special protections for indigenous peoples may be
required to ensure their physical and cultural survival - a right protected in a range of international
instruments and conventions”). See also U.N. International Convention on the Elimination of All
Forms of Racial Discrimination, Art. 1.4 (stating that “[s]pecial measures taken for the sole purpose of
securing adequate advancement of certain racial or ethnic groups or individuals requiring such
protection as may be necessary in order to ensure such groups or individuals equal enjoyment or
exercise of human rights and fundamental freedoms shall not be deemed racial discrimination”), and
UNCERD, General Recommendation No. 23, Rights of indigenous peoples, para. 4 (calling upon
States to take certain measures in order to recognise and ensure the rights of indigenous peoples).

99

197. Again drawing on the Saramaka v Suriname case, which confirms earlier
jurisprudence of the Moiwana v Suriname, Yakye Axa v Paraguay100, Sawhoyamaxa v
Paraguay101, and Mayagna Awas Tingni v Nicaragua;102 the Saramaka case has
held that Special measures of protection are owed to members of the tribal community to
guarantee the full exercise of their rights. The IACtHR stated that based on Article

196. In the present Communication, the Respondent State (the Kenyan
Government) during the oral hearings argued that legislation or special
treatment in favour of the Endorois might be perceived as being discriminatory.
The African Commission rejects that view. The African Commission is of the
view that the Respondent State cannot abstain from complying with its
international obligations under the African Charter merely because it might be
perceived to be discriminatory to do so. It is of the view that in certain cases,
positive discrimination or affirmative action helps to redress imbalance. The
African Commission shares the Respondent State’s concern over the difficulty
involved; nevertheless, the State still has a duty to recognise the right to property
of members of the Endorois community, within the framework of a communal
property system, and establish the mechanisms necessary to give domestic legal
effect to such right recognised in the Charter and international law. Besides, it is
a well established principle of international law that unequal treatment towards
persons in unequal situations does not necessarily amount to impermissible
discrimination.99 Legislation that recognises said differences is therefore not
necessarily discriminatory.

members of the Saramaka people and seek clarification of this issue, in order to
comply with its obligations under Article 21 of the Convention.

342

108

53

See Articles 8(2) (b), 10, 25, 26 and 27 of the UN Declaration on the Rights of Indigenous Peoples.

106
Protocol to the Convention for the Protection of Human Rights and Fundamental Freedoms, Art. 1,
213 U.N.T.S. 262, entered into force 18 May 1954.
107
See 3.2.0 of the Respondent State Brief on the Merits. See also para 178 of this judgment where
the Respondent State argues that the community’s rights of access is not extinguished.

See Committee on Economic, Social and Cultural Rights, General Comment 7, Forced evictions,
and the right to adequate housing (Sixteenth session, 1997), para. 14, U.N. Doc. E/1998/22, annex IV
at 113 (1998), reprinted in Compilation of General Comments and General Recommendations Adopted
by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.6 at 45 (2003).

105

204. The African Commission notes that the UN Declaration on the Rights of
Indigenous Peoples, officially sanctioned by the African Commission through its
2007 Advisory Opinion, deals extensively with land rights. The jurisprudence
under international law bestows the right of ownership rather than mere access.
The African Commission notes that if international law were to grant access only,
indigenous peoples would remain vulnerable to further violations/dispossession
by the State or third parties. Ownership ensures that indigenous peoples can
engage with the state and third parties as active stakeholders rather than as
passive beneficiaries.108

203. In the instant case, the Respondent State sets out the conditions when Trust
Land is set apart for whatever purpose.107

202. The African Commission also refers to Akdivar and Others v. Turkey. The
European Court held that forced evictions constitute a violation of Article 1 of
Protocol 1 to the European Convention. Akdivar and Others involved the
destruction of housing in the context of the ongoing conflict between the
Government of Turkey and Kurdish separatist forces. The petitioners were
forcibly evicted from their properties, which were subsequently set on fire and
destroyed. It was unclear which party to the conflict was responsible.
Nonetheless, the European Court held that the Government of Turkey violated
both Article 8 of the European Convention and Article 1 of Protocol 1 to the
European Convention because it has a duty to both respect and protect the rights
enshrined in the European Convention and its Protocols.

Every natural or legal person is entitled to the peaceful enjoyment of his [or
her] possessions. No one shall be deprived of his [or her] possessions except
in the public interest and subject to the conditions provided for by law and
by the general principles of international law.106

201. The African Commission is also inspired by the European Commission of
Human Rights. Article 1 of Protocol 1 to the European Convention states:

explore all feasible alternatives in consultation with affected persons, with a view
to avoiding, or at least minimizing, the need to use force. 105
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Ibid, at para. 151.

Ibid, at para. 148.
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Para 110 of the Saramaka case.
The Awas Tingni Case (2001), paras. 140(b) and 151.

208. The African Commission also notes that in the case of Sawhoyamaxa v
Paraguay, the IActHR, acting within the scope of its adjudicatory jurisdiction,
decided on indigenous land possession in three different situations, viz: in the
Case of the Mayagna (Sumo) Awas Tingni Community, the Court pointed out that

207. The African Commission notes that that Articles 26 and 27 of the UN
Declaration on Indigenous Peoples use the term “occupied or otherwise used.”
This is to stress that indigenous peoples have a recognised claim to ownership to
ancestral land under international law, even in the absence of official title deeds.
This was made clear in the judgment of Awas Tingni v Nicaragua. In the current
leading international case on this issue, The Mayagna (Sumo) Awas Tingni v
Nicaragua,110 the IActHR recognised that the Inter-American Convention
protected property rights “in a sense which includes, among others, the rights of
members of the indigenous communities within the framework of communal
property.”111 It stated that possession of the land should suffice for indigenous
communities lacking real title to obtain official recognition of that property.112

206. In the Saramaka case, the Court held that the State’s legal framework
merely grants the members of the Saramaka people a privilege to use land,
which does not guarantee the right to effectively control their territory without
outside interference. The Court held that, rather than a privilege to use the land,
which can be taken away by the State or trumped by real property rights of third
parties, members of indigenous and tribal peoples must obtain title to their
territory in order to guarantee its permanent use and enjoyment. This title must
be recognised and respected not only in practice but also in law in order to
ensure its legal certainty. In order to obtain such title, the territory traditionally
used and occupied by the members of the Saramaka people must first be
delimited and demarcated, in consultation with such people and other
neighbouring peoples. The situation of the Endorois is not different. The
Respondent State simply wants to grant them privileges such as restricted access
to ceremonial sites. This, in the opinion of the Commission, falls below
internationally recognised norms. The Respondent State must grant title to their
territory in order to guarantee its permanent use and enjoyment.

205. The Inter-American Court jurisprudence also makes it clear that mere access
or de facto ownership of land is not compatible with principles of international
law. Only de jure ownership can guarantee indigenous peoples’ effective
protection.109
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See case of the Indigenous Community Yakye Axa, supra note 1, paras. 124-131.

See case of the Moiwana Community. Judgment of 15 June 2005. Series C No. 124. para. 134.

See case of the Mayagna (Sumo) Awas Tingni Community, supra note 184, para. 151.

210. That such encroachment has taken place could be seen by the Endorois’
inability, after being evicted from their ancestral land, to have free access to
religious sites and their traditional land to graze their cattle. The African
Commission is aware that access roads, gates, game lodges and a hotel have all
been built on the ancestral land of the Endorois community around Lake Bogoria
and imminent mining operations also threatens to cause irreparable damage to
the land. The African Commission has also been notified that the Respondent
State is engaged in the demarcation and sale of parts of Endorois historic lands to
third parties.

209. In the view of the African Commission, the following conclusions could be
drawn: (1) traditional possession of land by indigenous people has the equivalent
effect as that of a state-granted full property title; (2) traditional possession
entitles indigenous people to demand official recognition and registration of
property title; (3) the members of indigenous peoples who have unwillingly left
their traditional lands, or lost possession thereof, maintain property rights
thereto, even though they lack legal title, unless the lands have been lawfully
transferred to third parties in good faith; and (4) the members of indigenous
peoples who have unwillingly lost possession of their lands, when those lands
have been lawfully transferred to innocent third parties, are entitled to restitution
thereof or to obtain other lands of equal extension and quality. Consequently,
possession is not a requisite condition for the existence of indigenous land
restitution rights. The instant case of the Endorois is categorised under this last
conclusion. The African Commission thus agrees that the land of the Endorois
has been encroached upon.

possession of the land should suffice for indigenous communities lacking real
title to property of the land to obtain official recognition of that property, and for
consequent registration;113 in the Case of the Moiwana Community, the Court
considered that the members of the N’djuka people were the “legitimate owners
of their traditional lands”, although they did not have possession thereof,
because they left them as a result of the acts of violence perpetrated against them,
though in this case, the traditional lands were not occupied by third parties.114
Finally, in the Case of the Indigenous Community Yakye Axa, the Court considered
that the members of the community were empowered, even under domestic law,
to file claims for traditional lands and ordered the State, as measure of
reparation, to individualise those lands and transfer them on a no consideration
basis.115
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Handyside v. United Kingdom, No. 5493/72, Series A.24 (7 December 1976), para. 49.

Constitutional Rights Project, Civil Liberties Organisation and Media Rights Agenda v. Nigeria,
African Commission on Human and Peoples' Rights, Comm Nos. 140/94, 141/94, 145/95 (1999), para.
42 (hereinafter The Constitutional Rights Project Case 1999).
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Nazila Ghanea and Alexandra Xanthaki (2005) (eds). 'Indigenous Peoples’ Right to Land and
Natural Resources' in Erica-Irene Daes ‘Minorities, Peoples and Self-Determination’, Martinus Nijhoff
Publishers.
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213. Limitations on rights, such as the limitation allowed in Article 14, must be
reviewed under the principle of proportionality. The Commission notes its own
conclusions that “… the justification of limitations must be strictly proportionate with
and absolutely necessary for the advantages which follow. 117 The African Commission
also notes the decisive case of Handyside v. United Kingdom, where the ECHR
stated that any condition or restriction imposed upon a right must be
“proportionate to the legitimate aim pursued.”118

Limitations, if any, on the right to indigenous peoples to their natural
resources must flow only from the most urgent and compelling interest
of the state. Few, if any, limitations on indigenous resource rights are
appropriate, because the indigenous ownership of the resources is
associated with the most important and fundamental human rights,
including the right to life, food, the right to self-determination, to
shelter, and the right to exist as a people.116

212. The ‘public interest’ test is met with a much higher threshold in the case of
encroachment of indigenous land rather than individual private property. In this
sense, the test is much more stringent when applied to ancestral land rights of
indigenous peoples. In 2005, this point was stressed by the Special Rapporteur of
the United Nations Sub-Commission for the Promotion and Protection of Human
Rights who published the following statement:

211. The African Commission is aware that encroachment in itself is not a
violation of Article 14 of the Charter, as long as it is done in accordance with the
law. Article 14 of the African Charter indicates a two-pronged test, where that
encroachment can only be conducted - ‘in the interest of public need or in the
general interest of the community’ and ‘in accordance with appropriate laws’.
The African Commission will now assess whether an encroachment ‘in the
interest of public need’ is indeed proportionate to the point of overriding the
rights of indigenous peoples to their ancestral lands. The African Commission
agrees with the Complainants that the test laid out in Article 14 of the Charter is
conjunctive, that is, in order for an encroachment not to be in violation of Article
14, it must be proven that the encroachment was in the interest of the public
need/general interest of the community and was carried out in accordance with
appropriate laws.
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The Constitutional Rights Project Case, para. 42.

217. The IActHR held that one of the obligations that the State must inescapably
undertake as guarantor to protect and ensure the right to life is that of generating
minimum living conditions that are compatible with the dignity of the human
person and of not creating conditions that hinder or impede it. In this regard, the
State has the duty to take positive, concrete measures geared towards fulfilment
of the right to a decent life, especially in the case of persons who are vulnerable
and at risk, whose care becomes a high priority.

216. The African Commission notes that the link to the right to life, in paragraph
219 above, is particularly notable, as it is a non-derogable right under
international law. Incorporating the right to life into the threshold of the ‘public
interest test’ is further confirmed by jurisprudence of the IActHR. In Yakye Axa v
Paraguay the Court found that the fallout from forcibly dispossessing indigenous
peoples from their ancestral land could amount to an Article 4 violation (right to
life) if the living conditions of the community are incompatible with the
principles of human dignity.

215. It is also of the view that even if the Game Reserve was a legitimate aim and
served a public need, it could have been accomplished by alternative means
proportionate to the need. From the evidence submitted both orally and in
writing, it is clear that the community was willing to work with the Government
in a way that respected their property rights, even if a Game Reserve was being
created. In that regard, the African Commission notes its own conclusion in the
Constitutional Rights Project Case, where it says that “a limitation may not erode a
right such that the right itself becomes illusory.”119 At the point where such a
right becomes illusory, the limitation cannot be considered proportionate – the
limitation becomes a violation of the right. The African Commission agrees that
the Respondent State has not only denied the Endorois community all legal
rights in their ancestral land, rendering their property rights essentially illusory,
but in the name of creating a Game Reserve and the subsequent eviction of the
Endorois community from their own land, the Respondent State has violated the
very essence of the right itself, and cannot justify such an interference with
reference to “the general interest of the community” or a “public need.”

214. The African Commission is of the view that any limitations on rights must
be proportionate to a legitimate need, and should be the least restrictive
measures possible. In the present Communication, the African Commission
holds the view that in the pursuit of creating a Game Reserve, the Respondent
State has unlawfully evicted the Endorois from their ancestral land and
destroyed their possessions. It is of the view that the upheaval and displacement
of the Endorois from the land they call home and the denial of their property
rights over their ancestral land is disproportionate to any public need served by
the Game Reserve.

58

See section 3(2) for relevant parts of WAPA. Section 3(2) was subsequently revoked on 13
February 1976 by S.68 of the Wildlife Conservation and Management Act.

122

See United Nations Commission on Human Rights resolution 1993/77, UN Doc.
E/CN.4/1993/RES/77 and United Nations Commission on Human Rights resolution 2004/28, UN Doc.
E/CN.4/2004/RES/28. Both resolutions reaffirm that the practice of forced eviction is a gross violations
of human rights and in particular the right to adequate housing.
121
Pursuant to Kenyan law, the authorities published notice 239/1973 in the Kenya Reserve to declare
the creation of “Lake Hannington Game Reserve.” Gazette notice 270/1974 was published to revoke
the earlier notice and change the name of the Game Reserve on 12 October 1974: “the area set forth in
the schedule hereto to be a Game Reserve known as Lake Bogoria Game Reserve.”

120

221. The Complainants argue that the Respondent State created the Lake
Hannington Game Reserve, including the Endorois indigenous lands, on 9
November 1973. The name was changed to Lake Bogoria Game Reserve in a
second notice in 1974.121 The 1974 notice was made by the Kenyan Minister for
Tourism and Wildlife under the Wild Animals Protection Act (WAPA).122 The
Complainants argue that WAPA applied to Trust Land as it did to any other

220. The African Commission notes that the Respondent State does not contest
the claim that the traditional lands of the Endorois people are classified as Trust
Land. In fact S. 115 of the Kenyan Constitution gives effect to that claim. In the
opinion of the African Commission it created a beneficial right for the Endorois
over their ancestral land. This should have meant that the County Council
should give effect to such rights, interest or other benefits in respect of the land.

219. With respect to the ‘in accordance with the law’ test, the Respondent State
should also be able to show that the removal of the Endorois was not only in the
public interest, but their removal satisfied both Kenyan and international law. If
it is settled that there was a trust in favour of the Endorois, was it legally
extinguished? If it was, how was it satisfied? Was the community adequately
compensated? Also, did the relevant legislation creating the Game Reserve,
expressly required the removal of the Endorois from their land?

218. The African Commission also notes that the ‘disproportionate’ nature of an
encroachment on indigenous lands – therefore falling short of the test set out by
the provisions of Article 14 of the African Charter – is to be considered an even
greater violation of Article 14, when the displacement at hand was undertaken
by force. Forced evictions, by their very definition, cannot be deemed to satisfy
Article 14 of the Charter’s test of being done ‘in accordance with the law’. This
provision must mean, at the minimum, that both Kenyan law and the relevant
provisions of international law were respected. The grave nature of forced
evictions could amount to a gross violation of human rights. Indeed, the United
Nations Commission on Human Rights, in Resolutions 1993/77 and 2004/28, has
reaffirmed that forced evictions amount to a gross violations of human rights and
in particular the right to adequate housing.”120 Where such removal was forced,
this would in itself suggest that the ‘proportionality’ test has not been satisfied.
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Act in respect of S.117 Constitution, and by s.7(1) and (4) of the Trust land Act in respect of S.118
Constitution.

See para 3.3.3 of the Respondent State’s Merits brief.

230. The Respondent State does not deny the Complainants’ allegations that in
1986, of the 170 families evicted in late 1973, from their homes within the Lake
Bogoria Game Reserve, each receiving around 3,150 Kshs (at the time, this was

229. On the issue of compensation, the Respondent State in rebutting the
Complainants’ allegations that inadequate compensation was paid, argues that
the Complainants do not contest that a form of compensation was done, but that
they have only pleaded that about 170 families were compensated. It further
argues that, if at all the compensations paid was not adequate, the Trust Land
Act provides for a procedure for appeal, for the amount and the people who feel
that they are denied compensation over their interest.

228. In the instant case, the African Commission is of the view that no effective
participation was allowed for the Endorois, nor has there been any reasonable
benefit enjoyed by the community. Moreover, a prior environment and social
impact assessment was not carried out. The absence of these three elements of
the ‘test’ is tantamount to a violation of Article 14, the right to property, under
the Charter. The failure to guarantee effective participation and to guarantee a
reasonable share in the profits of the Game Reserve (or other adequate forms of
compensation) also extends to a violation of the right to development.

227. In the Saramaka case, in order to guarantee that restrictions to the property
rights of the members of the Saramaka people by the issuance of concessions
within their territory do not amount to a denial of their survival as a tribal
people, the Court stated that the State must abide by the following three
safeguards: first, ensure the effective participation of the members of the
Saramaka people, in conformity with their customs and traditions, regarding any
development, investment, exploration or extraction plan within Saramaka
territory; second, guarantee that the Saramakas will receive a reasonable benefit
from any such plan within their territory; third, ensure that no concession will be
issued within Saramaka territory unless and until independent and technically
capable entities, with the State’s supervision, perform a prior environmental and
social impact assessment. These safeguards are intended to preserve, protect and
guarantee the special relationship that the members of the Saramaka community
have with their territory, which in turn ensures their survival as a tribal people.

226. In terms of consultation, the threshold is especially stringent in favour of
indigenous peoples, as it also requires that consent be accorded. Failure to
observe the obligations to consult and to seek consent – or to compensate ultimately results in a violation of the right to property.

225. Two further elements of the ‘in accordance with the law’ test relate to the
requirements of consultation and compensation.

See note 125.
The mechanics of such a ‘setting apart’ of Trust Land under S.117 or S.118 of the Constitution are
laid down by the Kenyan Trust Land Act. Publication is required by S.13(3) and (4) of the Trust Land

125

124

See section 3(20) of WAPA, which did not allow the Kenyan Minister for Tourism and Wildlife to
remove the present occupiers.

123

224. The African Commission agrees that WAPA merely prohibited the hunting,
killing or capturing of animals within the Game Reserve.125 Additionally, the
Respondent State has not been able to prove without doubt that the eviction of
the Endorois community satisfied both Kenyan and international law. The
African Commission is not convinced that the whole process of removing the
Endorois from their ancestral land satisfied the very stringent international law
provisions. Furthermore, the mere gazetting of Trust Land is not sufficient to
legally extinguish the trust. WAPA should have required that the land be taken
out of the Trust before a Game Reserve could be declared over that land. This
means that the declaration of the Lake Bogoria Game Reserve by way of the 1974
notice did not affect the status of the Endorois land as Trust Land. The obligation
of Baringo and Koibatek County Councils to give effect to the rights and interests
of the Endorois people continued. That also has to be read in conjunction with
the concept of adequate compensation. The African Commission is in agreement
with the Complainants that the only way under Kenyan law in which Endorois
benefit under the trust could have been dissolved is if the County Council or the
President of Kenya had “set apart” the land. However, the Trust Land Act
required that to be legal, such setting apart of the land must be published in the
Kenyan Gazette.126

223. In rebuttal, the Respondent State argues that the Constitution of Kenya
provides that Trust Land may be alienated. It also states that the “Government
offered adequate and prompt compensation to the affected people… ” 124 As
regards the Complainants’ claim that the Respondent State prevented the
Endorois community from accessing their other ancestral lands, Muchongoi
forest, the Respondent State argues that the land in question was gazetted in 1941
by the name of Ol Arabel Forest with the implication that the land ceased being
communal by virtue of the gazettement.

222. They further argue that the relevant legislation did not give authority for
the removal of any individual or group occupying the land in a Game Reserve.
Instead, WAPA merely prohibited the hunting, killing or capturing of animals
within the Game Reserve.123 The Complainants argue that despite no clear legal
order asking them to relocate to another land, the Endorois community was
informed from 1973 onwards that they would have to leave their ancestral lands.

land, and did not require that the land be taken out of the Trust before a Game
Reserve could be declared over that land.
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See Case of Huilca Tecse. Judgment of 3 March 2005. Series C No. 121, para. 86, and Case of the
Serrano Cruz Sisters, para. 133.
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Declaration on the Rights of Indigenous Peoples, preambular para. 5, E/CN.4/Sub.2/1994/2/Add.1
(1994).

127

234. The Court said that once it has been proved that land restitution rights are
still current, the State must take the necessary actions to return them to the
members of the indigenous people claiming them. However, as the Court has
pointed out, when a State is unable, on objective and reasonable grounds, to

[i]f the Court finds that there has been a violation of a right or freedom protected by
th[e] Convention, the Court shall rule that the injured party be ensured the
enjoyment of his right or freedom that was violated. It shall also rule, if appropriate,
that the consequences of the measure or situation that constituted the breach of such
right or freedom be remedied and that fair compensation be paid to the injured party.

233. In the case of Yakye Axa v Paraguay the Court established that any violation
of an international obligation that has caused damage entails the duty to provide
appropriate reparations.128
To this end, Article 63(1) of the American
Convention establishes that:

Indigenous peoples have the right to restitution of the lands, territories and
resources which they have traditionally owned or otherwise occupied or used;
and which have been confiscated, occupied, used or damaged without their free
and informed consent. Where this is not possible, they have the right to just
and fair compensation. Unless otherwise freely agreed upon by the peoples
concerned, compensation shall take the form of lands, territories and resources
equal in quality, size and legal status. 127

See case of the Indigenous Community Yakye Axa, para. 149.

132

Doğan v. Turkey (2004), para. 154.
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UN Sub-Commission on Prevention of Discrimination and Protection of Minorities, Guidelines on
International Events and Forced Evictions (Forty-seventh session, 1995), UN Doc.
E/CN.4/Sub.2/1995/13. 17 July 1995, para. 16(b) and (e)
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Indeed, at para 140 of the Sawhoyamaxa Indigenous Community v. Paraguay case, the InterAmerican Court stresses that: “Lastly, with regard to the third argument put forth by the State, the
Court has not been furnished with the aforementioned treaty between Germany and Paraguay, but,
according to the State, said convention allows for capital investments made by a contracting party to be
condemned or nationalized for a “public purpose or interest”, which could justifiy land restitution to
indigenous people. Moreover, the Court considers that the enforcement of bilateral commercial treaties
negates vindication of non-compliance with state obligations under the American Convention; on the
contrary, their enforcement should always be compatible with the American Convention, which is a
multilateral treaty on human rights that stands in a class of its own and that generates rights for
individual human beings and does not depend entirely on reciprocity among States.
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129

237. The African Commission notes the detailed recommendations regarding
compensation payable to displaced or evicted persons developed by the United
Nations Sub-Commission on Prevention of Discrimination and Protection of
Minorities.131 These recommendations, which have been considered and applied
by the European Court of Human Rights,132 set out the following principles for
compensation on loss of land: Displaced persons should be (i) compensated for
their losses at full replacement cost prior to the actual move; (ii) assisted with the

236. It seems also to the African Commission that the amount of £30 as
compensation for one’s ancestral home land flies in the face of common sense
and fairness.

235. The reasons of the Government in the instant Communication are
questionable for several reasons including: (a) the contested land is the site of a
conservation area, and the Endorois – as the ancestral guardians of that land - are
best equipped to maintain its delicate ecosystems; (b) the Endorois are prepared
to continue the conservation work begun by the Government; (c) no other
community have settled on the land in question, and even if that is the case, the
Respondent State is obliged to rectify that situation,130 (d) the land has not been
spoliated and is thus inhabitable; (e) continued dispossession and alienation
from their ancestral land continues to threaten the cultural survival of the
Endorois’ way of life, a consequence which clearly tips the proportionality
argument on the side of indigenous peoples under international law.

231. The African Commission is of the view that the Respondent State did not
pay the prompt, full compensation as required by the Constitution. It is of the
view that Kenyan law has not been complied with and that though some
members of the Endorois community accepted limited monetary compensation
that did not mean that they accepted it as full compensation, or indeed that they
accepted the loss of their land.

232. The African Commission notes the observations of the United Nations
Declaration on the Rights of Indigenous Peoples, which, amongst other
provisions for restitutions and compensations, states:

adopt measures aimed at returning traditional lands and communal resources to
indigenous populations, it must surrender alternative lands of equal extension
and quality, which will be chosen by agreement with the members of the
indigenous peoples, according to their own consultation and decision
procedures.129 This was not the case in respect of the Endorois. The land given
them is not of equal quality.

equivalent to approximately £30). Such payment was made some 13 years after
the first eviction. It does not also deny the allegation that £30 did not represent
the market value of the land gazetted as Lake Bogoria Game Reserve. It also does
not deny that the Kenyan authorities have themselves recognised that the
payment of 3,150 Kshs per family amounted only to ‘relocation assistance’, and
does not constitute full compensation for loss of land.
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241. The African Commission is of the view that protecting human rights goes
beyond the duty not to destroy or deliberately weaken minority groups, but
requires respect for, and protection of, their religious and cultural heritage
essential to their group identity, including buildings and sites such as libraries,
churches, mosques, temples and synagogues. Both the Complainants and the
Respondent State seem to agree on that. It notes that Article 17 of the Charter is
of a dual dimension in both its individual and collective nature, protecting, on
the one hand, individuals’ participation in the cultural life of their community
and, on the other hand, obliging the state to promote and protect traditional
values recognised by a community. It thus understands culture to mean that
complex whole which includes a spiritual and physical association with one’s
ancestral land, knowledge, belief, art, law, morals, customs, and any other
capabilities and habits acquired by humankind as a member of society - the sum
total of the material and spiritual activities and products of a given social group
that distinguish it from other similar groups. It has also understood cultural

240. The Respondent State denies the allegation claiming that access to the forest
areas was always permitted, subject to administrative procedures. The
Respondent State also submits that in some instances some communities have
allowed political issues to be disguised as cultural practices and in the process
they endanger the peaceful coexistence with other communities. The Respondent
State does not substantiate who these “communities” or what these “political
issues to be disguised as cultural practices” are.

Alleged Violation of Article 17 (2) and (3)
239. The Complainants allege that the Endorois’ cultural rights have been
violated on two counts: first, the community has faced systematic restrictions on
access to cultural sites and, second, that the cultural rights of the community
have been violated by the serious damage caused by the Kenyan Authorities to
their pastoralist way of life.

238. Taking all the submissions of both parties, the African Commission agrees with the
Complainants that the Property of the Endorois people has been severely encroached upon
and continues to be so encroached upon. The encroachment is not proportionate to any
public need and is not in accordance with national and international law. Accordingly,
the African Commission finds for the Complainants that the Endorois as a distinct people
have suffered a violation of Article 14 of the Charter.

move and supported during the transition period in the resettlement site; and
(iii) assisted in their efforts to improve upon their former living standards,
income earning capacity and production levels, or at least to restore them. These
recommendations could be followed if the Respondent State is interested in
giving a fair compensation to the Endorois.

African Cultural Charter (1976), para 6 of the Preamble.
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244. The African Commission notes that a common theme that usually runs
through the debate about culture and its violation is the association with one’s
ancestral land. It notes that its own Working Group on Indigenous
Populations/Communities has observed that dispossession of land and its
resources is “a major human rights problem for indigenous peoples.”137 It
further notes that a Report from the Working Group has also emphasised that
dispossession “threatens the economic, social and cultural survival of indigenous
pastoralist and hunter-gatherer communities.”138

243. This Commission also notes the views of the Human Rights Committee
with regard to the exercise of the cultural rights protected under Article 27 of the
UN Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities. The Committee observes that “culture
manifests itself in many forms, including a particular way of life associated with
the use of land resources, especially in the case of indigenous peoples. That right
may include such traditional activities as fishing or hunting and the right to live
in reserves protected by law. The enjoyment of those rights may require positive
legal measures of protection and measures to ensure the effective participation of
members of minority communities in decisions which affect them.”136

242. The African Commission notes that the preamble of the African Charter
acknowledges that “civil and political rights cannot be dissociated from
economic, social and cultural rights … social, cultural rights are a guarantee for
the enjoyment of civil and political rights”, ideas which influenced the 1976
African Cultural Charter which in its preamble highlights “the inalienable right
[of any people] to organise its cultural life in full harmony with its political,
economic, social, philosophical and spiritual ideas.134Article 3 of the same
Charter states that culture is a source of mutual enrichment for various
communities.135

identity to encompass a group’s religion, language, and other defining
characteristics.133

348
144

143

See statement by Mr. Sha Zukang Under-Secretary General for Economic and Social Affairs and
Coordinator of the Second International Decade of the World’s Indigenous People to the Third
Committee of the General Assembly on the Item “Indigenous Issues” New York, 20 October 2008.

66
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indigenous communities can exercise their rights to practise and revitalize their cultural traditions and
customs and to preserve and to practise their languages; International Covenant on Economic, Social
and Cultural Rights, Article 15(3).

251. By forcing the community to live on semi-arid lands without access to medicinal
salt licks and other vital resources for the health of their livestock, the Respondent State
have created a major threat to the Endorois pastoralist way of life. It is of the view that
the very essence of the Endorois’ right to culture has been denied, rendering the right, to
all intents and purposes, illusory. Accordingly, the Respondent State is found to have
violated Article 17(2) and (3) of the Charter.

250. It is the opinion of the African Commission that the Respondent State has
overlooked that the universal appeal of great culture lies in its particulars and
that imposing burdensome laws or rules on culture undermines its enduring
aspects. The Respondent State has not taken into consideration the fact that by
restricting access to Lake Bogoria, it has denied the community access to an
integrated system of beliefs, values, norms, mores, traditions and artifacts closely
linked to access to the Lake.

249. In its analysis of Article 17 of the African Charter, the African Commission
is aware that unlike Articles 8 and 14, Article 17 has no claw-back clause. The
absence of a claw-back clause is an indication that the drafters of the Charter
envisaged few, if any, circumstances in which it would be appropriate to limit a
people’s right to culture. It further notes that even if the Respondent State were
to put some limitation on the exercise of such a right, the restriction must be
proportionate to a legitimate aim that does not interfere adversely on the exercise
of a community’s cultural rights. Thus, even if the creation of the Game Reserve
constitutes a legitimate aim, the Respondent State’s failure to secure access, as of
right, for the celebration of the cultural festival and rituals cannot be deemed
proportionate to that aim. The Commission is of the view that the cultural
activities of the Endorois community pose no harm to the ecosystem of the Game
Reserve and the restriction of cultural rights could not be justified, especially as
no suitable alternative was given to the community.

opportunities, policies, institutions, or other mechanisms that allow for different
cultures and ways of life to exist, develop in view of the challenges facing
indigenous communities. These challenges include exclusion, exploitation,
discrimination and extreme poverty; displacement from their traditional
territories and deprivation of their means of subsistence; lack of participation in
decisions affecting the lives of the communities; forced assimilation and negative
social statistics among other issues and, at times, indigenous communities suffer
from direct violence and persecution, while some even face the danger of
extinction.144

Report of the African Commission’s Working Group on Indigenous Populations/Committees
(2005), p. 20. [Emphasis added]
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248. The African Commission is of the opinion that the Respondent State has a
higher duty in terms of taking positive steps to protect groups and communities
like the Endorois,143 but also to promote cultural rights including the creation of

247. The African Commission’s WGIP has further highlighted the importance of
creating spaces for dominant and indigenous cultures to co-exist. The WGIP
notes with concern that:
Indigenous communities have in so many cases been pushed out of their
traditional areas to give way for the economic interests of other more
dominant groups and to large scale development initiatives that tend to
destroy their lives and cultures rather than improve their situation.142

246. The African Commission is of the view that in its interpretation of the
African Charter, it has recognised the duty of the state to tolerate diversity and to
introduce measures that protect identity groups different from those of the
majority/dominant group. It has thus interpreted Article 17(2) as requiring
governments to take measures “aimed at the conservation, development and
diffusion of culture,” such as promoting “cultural identity as a factor of mutual
appreciation among individuals, groups, nations and regions; . . . promoting
awareness and enjoyment of cultural heritage of national ethnic groups and
minorities and of indigenous sectors of the population.”141

245. In the case of indigenous communities in Kenya, the African Commission
notes the critical ‘Report of the Special Rapporteur on the Situation of Human
Rights and Fundamental Freedoms of Indigenous People in Kenya’ that “their
livelihoods and cultures have been traditionally discriminated against and their lack of
legal recognition and empowerment reflects their social, political and economic
marginalization.”139 He also said that the principal human rights issues they face
“relate to the loss and environmental degradation of their land, traditional
forests and natural resources, as a result of dispossession in colonial times and in
the post-independence period. In recent decades, inappropriate development
and conservationist policies have aggravated the violation of their economic,
social and cultural rights.”140
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256. The African Commission notes that proceeds from the Game Reserve have
been used to finance a lot of useful projects, ‘a fact’ that the Complainants do not
contest. The African Commission, however, refers to cases in the Inter-American
Human Rights system to understand this area of the law. The American

255. The African Commission notes that in The Ogoni case the right to natural
resources contained within their traditional lands is also vested in the indigenous
people, making it clear that a people inhabiting a specific region within a state
could also claim under Article 21 of the African Charter.145 The Respondent State
does not give enough evidence to substantiate the claim that the Complainants
have immensely benefited from the tourism and mineral prospecting activities.

254. The Respondent State also argue that the community has been holding
consultations with Corby Ltd., as evidence by the agreement between them is a
clear manifestation of the extent to which the former participants in the decisions
touch on the exploitation of the natural resources and the sharing of the benefits
emanating therefrom.

c) The Respondent State also argues that the mineral prospecting activities are
taking place outside the Lake Bogoria Game Reserve, which means that the land
is not the subject matter of the Applicants’ complaint.

b) Since the discovery of ruby minerals in the Weseges area near Lake Bogoria,
three companies have been issued with prospecting licences, noting that two out
of three companies belong to the community, including the Endorois. In
addition, the company which does not consist of the locals, namely Corby Ltd,
entered into an agreement with the community, binding itself to deliver some
benefits to the latter in terms of supporting community projects. It states that it is
evident (from the minutes of a meeting of the community and the company) that
the company is ready to undertake a project in the form of an access road to the
prospecting site for the community’s and prospecting company’s use.

a) Proceeds from the Game Reserve have been utilised to finance a number of
projects in the area, such as schools, health facilities, wells and roads.

253. The Respondent State denies the allegation. It argues that it is of the view
that the Complainants have immensely benefited from the tourism and mineral
prospecting activities , noting for example:

Alleged Violation of Article 21
252. The Complainants allege that the Endorois community has been unable to
access the vital resources in the Lake Bogoria region since their eviction from the
Game Reserve.
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260. The IActHR held that the cultural and economic survival of indigenous and
tribal peoples and their members depends on their access and use of the natural

259. First, the IActHR analysed whether and to what extent the members of the
Saramaka people have a right to use and enjoy the natural resources that lie on
and within their traditionally owned territory. The State did not contest that the
Saramakas have traditionally used and occupied certain lands for centuries, or
that the Saramakas have an “interest” in the territory they have traditionally
used in accordance with their customs. The controversy was the nature and
scope of the said interest. In accordance with Suriname’s legal and constitutional
framework, the Saramakas do not have property rights per se, but rather merely a
privilege or permission to use and occupy the land in question. According to
Article 41 of the Constitution of Suriname, and Article 2 of its 1986 Mining
Decree, ownership rights of all natural resources are vested in the State. For this
reason, the State claimed to have an inalienable right to the exploration and
exploitation of those resources. On the other hand, the customary laws of the
Saramaka people give them a right over all natural resources within its
traditional territory.

258. The IActHR addressed this complex issue in the following order: first, the
right of the members of the Saramaka people to use and enjoy the natural
resources that lie on and within their traditionally owned territory; second, the
State’s grant of concessions for the exploration and extraction of natural
resources, including subsoil resources found within Saramaka territory; and
finally, the fulfilment of international law guarantees regarding the exploration
extraction concessions already issued by the State.

257. In the Saramaka case and Inter-American case law, an issue that flows from
the IActHR assertion that the members of the Saramaka people have a right to
use and enjoy their territory in accordance with their traditions and customs is
the issue of the right to the use and enjoyment of the natural resources that lie on
and within the land, including subsoil natural resources. In the Saramaka case
both the State and the members of the Saramaka people claim a right to these
natural resources. The Saramakas claim that their right to use and enjoy all such
natural resources is a necessary condition for the enjoyment of their right to
property under Article 21 of the Convention. The State argued that all rights to
land, particularly its subsoil natural resources, are vested in the State, which it
can freely dispose of these resources through concessions to third parties.

Convention does not have an equivalent of the African Charter’s Article 21 on
the Right to Natural Resources. It therefore reads the right to natural resources
into the right to property (Article 21 of the American Convention), and in turn
applies similar limitation rights on the issue of natural resources as it does on
limitations of the right to property. The “test” in both cases makes for a much
higher threshold when potential spoliation or development of the land is
affecting indigenous land.
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See case of the Indigenous Community Yakye Axa, and the Case of the Indigenous Sawhoyamaxa
Community.
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263. The African Commission notes the opinion of the IActHR in the Saramaka
case as regards the issue of permissible limitations. The State of Suriname had
argued that, should the Court recognise a right of the members of the Saramaka
people to the natural resources found within traditionally owned lands, this right
must be limited to those resources traditionally used for their subsistence,
cultural and religious activities. According to the State, the alleged land rights of
the Saramakas would not include any interests on forests or minerals beyond
what the tribe traditionally possesses and uses for subsistence (agriculture,
hunting, fishing etc), and the religious and cultural needs of its people.

262. In the Saramaka case, the Court had to determine which natural resources
found on and within the Saramaka people’s territory are essential for the
survival of their way of life, and are thus protected under Article 21 of the
Convention. This has direct relevance to the matter in front of the African
Commission, given the ruby mining concessions which were taking place on
lands, both ancestral and adjacent to Endorois ancestral land, and which the
Complainants allege poisoned the only remaining water source to which the
Endorois had access.

261. But the Court further said that the natural resources found on and within
indigenous and tribal people’s territories that are protected under Article 21 (of
the American Convention) are those natural resources traditionally used and
necessary for the very survival, development and continuation of such people’s
way of life.147

resources in their territory that are related to their culture and are found therein,
and that Article 21 of the Inter-American Convention protects their right to such
natural resources. The Court further said that in accordance with their previous
jurisprudence as stated in the Yakye Axa and Sawhoyamaxa cases, members of
tribal and indigenous communities have the right to own the natural resources
they have traditionally used within their territory for the same reasons that they
have a right to own the land they have traditionally used and occupied for
centuries. Without them, the very physical and cultural survival of such peoples
is at stake;146 hence, the Court opined, the need to protect the lands and
resources they have traditionally used to prevent their extinction as a people. It
said that the aim and purpose of special measures required on behalf of members
of indigenous and tribal communities is to guarantee that they may continue
living their traditional way of life, and that their distinct cultural identity, social
structure, economic system, customs, beliefs and traditions are respected,
guaranteed and protected by states.
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266. The Saramaka case is analogous to the instant case with respect to ruby
mining. The IActHR analysed whether gold-mining concessions within
traditional Saramaka territory have affected natural resources that have been
traditionally used and are necessary for the survival of the members of the
Saramaka community. According to the evidence submitted before the Court, the
Saramaka community, traditionally, did not use gold as part of their cultural
identity or economic system. Despite possible individual exceptions, the
Saramaka community do not identify themselves with gold nor have
demonstrated a particular relationship with this natural resource, other than
claiming a general right to “own everything, from the very top of the trees to the
very deepest place that you could go under the ground.” Nevertheless, the Court
stated that, because any gold mining activity within Saramaka territory will
necessarily affect other natural resources necessary for the survival of the

265. Nevertheless, the Court said that protection of the right to property under
Article 21 of the Convention is not absolute and therefore does not allow for such
a strict interpretation. The Court also recognised the interconnectedness between
the right of members of indigenous and tribal peoples to the use and enjoyment
of their lands and their right to those resources necessary for their survival but
that these property rights, like many other rights recognised in the Convention,
are subject to certain limitations and restrictions. In this sense, Article 21 of the
Convention states that the “law may subordinate [the] use and enjoyment [of
property] to the interest of society.” But the Court also said that it had previously
held that, in accordance with Article 21 of the Convention, a State may restrict the use
and enjoyment of the right to property where the restrictions are: a) previously
established by law; b) necessary; c) proportional, and d) with the aim of achieving a
legitimate objective in a democratic society.148

264. The Court opined that while it is true that all exploration and extraction
activity in the Saramaka territory could affect, to a greater or lesser degree, the
use and enjoyment of some natural resource traditionally used for the
subsistence of the Saramakas, it is also true that Article 21 of the Convention
should not be interpreted in a way that prevents the State from granting any type
of concession for the exploration and extraction of natural resources within
Saramaka territory. The Court observed that this natural resource is likely to be
affected by extraction activities related to other natural resources that are not
traditionally used by or essential for the survival of the Saramaka community
and, consequently, their members. That is, the extraction of one natural resource
is most likely to affect the use and enjoyment of other natural resources that are
necessary for the survival of the Saramakas.
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270. In rebutting the Complainants’ allegations, the Respondent State argues that
the task of communities within a participatory democracy is to contribute to the
well-being of society at large and not only to care selfishly for one’s own
community at the risk of others. It argues that the Baringo and Koibatek Country
Councils are not only representing the Endorois, but other clans of the Tugen
tribe, of which the Endorois are only a clan. However, to avoid the temptation of
one community domineering the other, the Kenyan political system embraces the
principle of a participatory model of community through regular competitive

Alleged Violation of Article 22
269. The Complainants allege that the Endorois’ right to development have been
violated as a result of the Respondent State’s creation of a Game Reserve and the
Respondent State’s failure to adequately involve the Endorois in the
development process.

268. As far as the African Commission is aware, that has not been done by the
Respondent State. The African Commission is of the view the Endorois have the
right to freely dispose of their wealth and natural resources in consultation with
the Respondent State. Article 21(2) also concerns the obligations of a State Party
to the African Charter in cases of a violation by spoliation, through provision for
restitution and compensation. The Endorois have never received adequate
compensation or restitution of their land. Accordingly, the Respondent State is found to
have violated Article 21 of the Charter.

267. In the instant case of the Endorois, the Respondent State has a duty to
evaluate whether a restriction of these private property rights is necessary to
preserve the survival of the Endorois community. The African Commission is
aware that the Endoroids do not have an attachment to ruby. Nevertheless, it is
instructive to note that the African Commission decided in The Ogoni case that
the right to natural resources contained within their traditional lands vested in
the indigenous people. This decision made clear that a people inhabiting a
specific region within a state can claim the protection of Article 21.149Article 14 of
the African Charter indicates that the two-pronged test of ‘in the interest of
public need or in the general interest of the community’ and ‘in accordance with
appropriate laws’should be satisfied.

Saramakas, such as waterways, the State has a duty to consult with them, in
conformity with their traditions and customs, regarding any proposed mining
concession within Saramaka territory, as well as allow the members of the
community to reasonably participate in the benefits derived from any such
possible concession, and perform or supervise an assessment on the
environmental and social impact prior to the commencement of the project. The
same analysis would apply regarding concessions in the instant case of the
Endorois.
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275. Responding to the allegation that the Game Reserve made it particularly
difficult for the Endorois to access basic herbal medicine necessary for
maintaining a healthy life, the Respondent State argues that the prime purpose of
gazetting the National Reserve is conservation. Also responding to the claim that
the Respondent State has granted several mining and logging concessions to

274. The Respondent State argues that the Complainants allege that the
consultations that took place were not in ‘good faith’ or with the objective of
achieving agreement or consent, and furthermore that the Respondent State
failed to honour the promises made to the Endorois community with respect to
revenue sharing from the Game Reserve, having a certain percentage of jobs,
relocation to fertile land and compensation. The Respondent State accuses the
Complainants of attempting to mislead the African Commission because the
County Council collects all the revenues in the case of Game Reserves and such
revenues are ploughed back to the communities within the jurisdictions of the
County Council through development projects carried out by the County
Council.

273. Further rebutting the allegations of the Complainants, the Respondent State
argues that the Complainants state in paragraph 239 of their Merits brief that due
to lack of access to the salts licks and their usual pasture, their cattle died in large
numbers, thereby making them unable to pay their taxes and that, consequently,
the government took away more cattle in tax; and that they were also unable to
pay for primary and secondary education for their children is utterly erroneous
as tax is charged on income. According to the Respondent State it argues that if
the Endorois were not able to raise income which amounts to the taxable brackets
from their animal husbandly, they were obviously not taxed. The Respondent
State adds that this allegation is false and intended to portray the Government in
bad light.

272. It adds that for a long time, tourism in Kenya has been on the decline. This,
it argues, has been occasioned primarily by the ethnic disturbance in the Coast
and the Rift Valley provinces which are the major tourist circuits in Kenya, of
which the complainants land falls and therefore it is expected that the Country
Councils of Baringo and Koibatek were affected by the economic down turn.

271. The Respondent State also submits it has instituted an ambitious
programme for universal free primary education and an agricultural recovery
programme which is aimed at increasing the household incomes of the rural
poor, including the Endorois; and initiated programmes for the equitable
distribution of budgetary resources through the Constituency Development
Fund, Constituency Bursary Funds, Constituency Aids Committees and District
Roads Board.

election for representatives in those councils. It states that elections are by adult
suffrage and are free and fair.
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279. The Endorois believe that they had no choice but to leave the Lake and
when some of them tried to reoccupy their former land and houses they were
met with violence and forced relocations. The Complainants argue this lack of
choice directly contradicts the guarantees of the right to development. The
African Commission also notes a Report produced for the UN Working Group
on Indigenous Populations requiring that “indigenous peoples are not coerced,

must be present as a part of the right to development.151

278. In that regard it takes note of the report of the UN Independent Expert who
said that development is not simply the state providing, for example, housing for
particular individuals or peoples; development is instead about providing
people with the ability to choose where to live. He states “… the state or any
other authority cannot decide arbitrarily where an individual should live just
because the supplies of such housing are made available”. Freedom of choice

over-arching themes in the right to development.150

277. The African Commission is of the view that the right to development is a
two-pronged test, that it is both constitutive and instrumental, or useful as both a
means and an end. A violation of either the procedural or substantive element
constitutes a violation of the right to development. Fulfilling only one of the two
prongs will not satisfy the right to development. The African Commission notes
the Complainants’ arguments that recognising the right to development requires
fulfilling five main criteria: it must be equitable, non-discriminatory,
participatory, accountable, and transparent, with equity and choice as important,

276. The Respondent State also argues that the community is represented in the
Country Council by its elected councillors, therefore presenting the community
the opportunity to always be represented in the forum where decisions are made
pertaining to development. The Respondent State argues that all the decisions
complained about have had to be decided upon by a full council meeting.

third parties, and from which the Endorois have not benefited, the Respondent
State asserts that the community has been well informed of those prospecting for
minerals in the area. It further states that the community’s mining committee had
entered into an agreement with the Kenyan company prospecting for minerals,
implying that the Endorois are fully involved in all community decisions.
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282. Furthermore, the community representatives were in an unequal bargaining
position, an accusation not denied or argued by the Respondent State, being both
illiterate and having a far different understanding of property use and ownership
than that of the Kenyan Authorities. The African Commission agrees that it was
incumbent upon the Respondent State to conduct the consultation process in
such a manner that allowed the representatives to be fully informed of the
agreement, and participate in developing parts crucial to the life of the

281. The African Commission notes that its own standards state that a
Government must consult with respect to indigenous peoples especially when
dealing with sensitive issues as land.153 The African Commission agrees with the
Complainants that the consultations that the Respondent State did undertake
with the community were inadequate and cannot be considered effective
participation. The conditions of the consultation failed to fulfil the African
Commission’s standard of consultations in a form appropriate to the
circumstances. It is convinced that community members were informed of the
impending project as a fait accompli, and not given an opportunity to shape the
policies or their role in the Game Reserve.

280. The African Commission notes the Respondent State’s submissions that the
community is well represented in the decision making structure, but this is
disputed by the Complainants. In paragraph 27 of the Complainants Merits brief,
they allege that the Endorois have no say in the management of their ancestral
land. The EWC, the representative body of the Endorois community, have been
refused registration, thus denying the right of the Endorois to fair and legitimate
consultation. The Complainants further allege that the failure to register the
EWC has often led to illegitimate consultations taking place, with the authorities
selecting particular individuals to lend their consent ‘on behalf’ of the
community.

pressured or intimidated in their choices of development.”152 Had the
Respondent State allowed conditions to facilitate the right to development as in
the African Charter, the development of the Game Reserve would have increased
the capabilities of the Endorois, as they would have had a possibility to benefit
from the Game Reserve. However, the forced evictions eliminated any choice as
to where they would live.
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See, for example, the affidavit of Richard Yegon, one of the Elders of the Endorois community.
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155
See U.N. Doc. E/C.12/1999/5. The right to adequate food (Art. 11), (20th session, 1999), para. 13, and
U.N. Doc. HRI/GEN/1/Rev.7 at 117. The right to water (Articles 11 and 12 of the International Covenant
on Economic, Social and Cultural Rights), (29th session 2002), para. 16. In these documents the arguments
is made that in the case of indigenous peoples, access to their ancestral lands and to the use and enjoyment
of the natural resources found on them is closely linked to obtaining food and access to clean water. In this
regard, the Committee on Economic, Social and Cultural Rights has highlighted the special vulnerability of
many groups of indigenous peoples whose access to ancestral lands has been threatened and, therefore,
their possibility of access to means of obtaining food and clean water.

290. In the instant Communication, even though the Respondent State says that
it has consulted with the Endorois community, the African Commission is of the
view that this consultation was not sufficient. It is convinced that the
Respondent State did not obtain the prior, informed consent of all the Endorois
before designating their land as a Game Reserve and commencing their eviction.
The Respondent State did not impress upon the Endorois any understanding that
they would be denied all rights of return to their land, including unfettered

289. Closely allied with the right to development is the issue of participation.
The IActHR has stated that in ensuring the effective participation of the
Saramaka people in development or investment plans within their territory, the
State has a duty to actively consult with the said community according to their
customs and traditions. This duty requires the State to both accept and
disseminate information, and entails constant communication between the
parties. These consultations must be in good faith, through culturally
appropriate procedures and with the objective of reaching an agreement.

288. In the instant Communication in front of the African Commission, video
evidence from the Complainants shows that access to clean drinking water was
severely undermined as a result of loss of their ancestral land (Lake Bogoria)
which has ample fresh water sources. Similarly, their traditional means of
subsistence – through grazing their animals – has been curtailed due to lack of
access to the green pastures of their traditional land. Elders commonly cite
having lost more than half of their cattle since the displacement.156 The African
Commission is of the view that the Respondent State has done very little to
provide necessary assistance in these respects.

287. In the case of the Yakye Axa community, the Court established that the
State did not guarantee the right of the members of the Yakye Axa community to
communal property. The Court deemed that this had a negative effect on the
right of the members of the community to a decent life, because it deprived them
of the possibility of access to their traditional means of subsistence, as well as to
the use and enjoyment of the natural resources necessary to obtain clean water
and to practice traditional medicine to prevent and cure illnesses.

Endorois got individual titles in the Mochongoi Forest, though the majority live
on the arid land on the outskirts of the Reserve. 155

U.N. Declaration on the Right to Development, U.N. GAOR, 41 st Sess., Doc. A/RES/41/128
(1986), Article 2.3. (hereinafter Declaration on Development).
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286. The precariousness of the Endorois’ post-dispossession settlement has had
similar effects. No collective land of equal value was ever accorded (thus failing
the test of ‘in accordance with the law’, as the law requires adequate
compensation). The Endorois were relegated to semi-arid land, which proved
unsustainable for pastoralism, especially in view of the strict prohibition on
access to the Lake area’s medicinal salt licks or traditional water sources. Few

285. The IActHR noted that, according to statements from members of the Yakye
Axa community during the public hearing, the members of that community
might have been able to obtain part of the means necessary for their subsistence
if they had been in possession of their traditional lands. Displacement of the
members of the community from those lands has caused special and grave
difficulties to obtain food, primarily because the area where their temporary
settlement is located does not have appropriate conditions for cultivation or to
practice their traditional subsistence activities, such as hunting, fishing, and
gathering. Furthermore, in this settlement the members of the Yakye Axa
Community do not have access to appropriate housing with the basic minimum
services, such as clean water and toilets.

284. The case of the Yakye Axa is instructive. The Inter-American Court found
that the members of the Yakye Axa community live in extremely destitute
conditions as a consequence of lack of land and access to natural resources,
caused by the facts that were the subject matter of proceedings in front of the
Court as well as the precariousness of the temporary settlement where they have
had to remain, waiting for a solution to their land claim.

283. The African Commission wishes to draw the attention of the Respondent
State that Article 2(3) of the UN Declaration on Development notes that the right
to development includes “active, free and meaningful participation in
development”.154 The result of development should be empowerment of the
Endorois community. It is not sufficient for the Kenyan Authorities merely to
give food aid to the Endorois. The capabilities and choices of the Endorois must
improve in order for the right to development to be realised.

community. It also agrees with the Complainants that the inadequacy of the
consultation undertaken by the Respondent State is underscored by Endorois’
actions after the creation of the Game Reserve. The Endorois believed, and
continued to believe even after their eviction, that the Game Reserve and their
pastoralist way of life would not be mutually exclusive and that they would have
a right of re-entry on to their land. In failing to understand their permanent
eviction, many families did not leave the location until 1986.

354
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The UNCERD has observed that “[a]s to the exploitation of the subsoil resources of the traditional
lands of indigenous communities, the Committee observes that merely consulting these communities

159

In Mary and Carrie Dann v. USA, the IAcmHR noted that convening meetings with the
Community 14 years after title extinguishment proceedings began constituted neither prior nor
effective participation. To have a process of consent that is fully informed “requires at a minimum that
all of the members of the community are fully and accurately informed of the nature and consequences
of the process and provided with an effective opportunity to participate individually or as collectives.”
Mary and Carrie Dann vs. USA (2002).
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293. In this sense, it is important to note that the U.N. Special Rapporteur on the
Situation of Human Rights and Fundamental Freedoms of Indigenous People
observed that: “[w]herever [large-scale projects] occur in areas occupied by
indigenous peoples it is likely that their communities will undergo profound
social and economic changes that are frequently not well understood, much less
foreseen, by the authorities in charge of promoting them. […] The principal
human rights effects of these projects for indigenous peoples relate to loss of
traditional territories and land, eviction, migration and eventual resettlement,
depletion of resources necessary for physical and cultural survival, destruction
and pollution of the traditional environment, social and community
disorganization, long-term negative health and nutritional impacts as well as, in
some cases, harassment and violence.”158 Consequently, the U.N. Special
Rapporteur determined that “[f]ree, prior and informed consent is essential for
the [protection of] human rights of indigenous peoples in relation to major
development projects.” 159

292. From the oral testimony and even the written brief submitted by the
Complainants, the African Commission is informed that the Endorois
representatives who represented the community in discussions with the
Respondent State were illiterates, impairing their ability to understand the
documents produced by the Respondent State. The Respondent State did not
contest that statement. The African Commission agrees with the Complainants
that the Respondent State did not ensure that the Endorois were accurately
informed of the nature and consequences of the process, a minimum requirement
set out by the Inter-American Commission in the Dann case.157

291. Additionally, the African Commission is of the view that any development
or investment projects that would have a major impact within the Endorois
territory, the State has a duty not only to consult with the community, but also to
obtain their free, prior, and informed consent, according to their customs and
traditions.

access to grazing land and the medicinal salt licks for their cattle. The African
Commission agrees that the Complainants had a legitimate expectation that even
after their initial eviction, they would be allowed access to their land for religious
ceremonies and medicinal purposes – the reason, in fact why they are in front of
the African Commission.

78

prior to exploiting the resources falls short of meeting the requirements set out in the Committee's
general recommendation XXIII on the rights of indigenous peoples. The Committee therefore
recommends that the prior informed consent of these communities be sought”. Cf. UNCERD,
Consideration of Reports submitted by States Parties under Article 9 of the Convention, Concluding
Observations on Ecuador (Sixty Second Session, 2003), U.N. Doc. CERD/C/62/CO/2, 2 June 2003,
para. 16.

297. The African Commission is convinced that the inadequacy of the
consultations left the Endorois feeling disenfranchised from a process of utmost
importance to their life as a people. Resentment of the unfairness with which
they had been treated inspired some members of the community to try to reclaim
the Mochongoi Forest in 1974 and 1984, meet with the President to discuss the
matter in 1994 and 1995, and protest the actions in peaceful demonstrations. The
African Commission agrees that if consultations had been conducted in a manner
that effectively involved the Endorois, there would have been no ensuing
confusion as to their rights or resentment that their consent had been wrongfully
gained. It is also convinced that they have faced substantive losses - the actual
loss in well-being and the denial of benefits accruing from the Game Reserve.

296. In this sense, the Committee on the Elimination of Racial Discrimination has
recommended not only that the prior informed consent of communities must be
sought when major exploitation activities are planned in indigenous territories
but also “that the equitable sharing of benefits to be derived from such
exploitation be ensured.” In the instant case, the Respondent State should ensure
mutually acceptable benefit sharing. In this context, pursuant to the spirit of the
African Charter benefit sharing may be understood as a form of reasonable
equitable compensation resulting from the exploitation of traditionally owned
lands and of those natural resources necessary for the survival of the Endorois
community.

295. The African Commission further notes that in the 1990 ‘African Charter on
Popular Participation in Development and Transformation' benefit sharing is key
to the development process. In the present context of the Endorois, the right to
obtain “just compensation” in the spirit of the African Charter translates into a
right of the members of the Endorois community to reasonably share in the
benefits made as a result of a restriction or deprivation of their right to the use
and enjoyment of their traditional lands and of those natural resources necessary
for their survival.

294. In relation to benefit sharing, the IActHR in the Saramaka case said that
benefit sharing is vital both in relation to the right to development and by
extension the right to own property. The right to development will be violated
when the development in question decreases the well-being of the community.
The African Commission similarly notes that the concept of benefit-sharing also
serves as an important indicator of compliance for property rights; failure to duly
compensate (even if the other criteria of legitimate aim and proportionality are
satisfied) result in a violation of the right to property.
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burden for creating conditions favourable to a people’s development. 160 It is
certainly not the responsibility of the Endorois themselves to find alternate
places to graze their cattle or partake in religious ceremonies. The Respondent
State, instead, is obligated to ensure that the Endorois are not left out of the
development process or benefits. The African Commission agrees that the failure
to provide adequate compensation and benefits, or provide suitable land for
grazing indicates that the Respondent State did not adequately provide for the
Endorois in the development process. It finds against the Respondent State that the
Endorois community has suffered a violation of Article 22 of the Charter.

298. The African Commission is of the view that the Respondent State bears the

Furthermore, the Endorois have faced a significant loss in choice since their
eviction from the land. It agrees that the Endorois, as beneficiaries of the
development process, were entitled to an equitable distribution of the benefits
derived from the Game Reserve.

0

2. The African Commission avails its good offices to assist the parties in the
implementation of these recommendations.

(g) Report on the implementation of these recommendations within three months
from the date of notification.

(f) Engage in dialogue with the Complainants for the effective implementation of
these recommendations.

(e) Grant registration to the Endorois Welfare Committee.

(d) Pay royalties to the Endorois from existing economic activities and ensure
that they benefit from employment possibilities within the Reserve.

(c) Pay adequate compensation to the community for all the loss suffered.

(b) Ensure that the Endorois community has unrestricted access to Lake Bogoria
and surrounding sites for religious and cultural rites and for grazing their cattle.

(a) Recognise rights of ownership to the Endorois and Restitute Endorois
ancestral land.

Recommendations
1. In view of the above, the African Commission finds that the Respondent State
is in violation of Articles 1, 8, 14, 17, 21 and 22 of the African Charter. The African
Commission recommends that the Respondent State:
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with respect to activities in the Area,

The questions on which the advisory opinion of the Seabed Disputes

Considering the fact that developmental activities in the Area have
already commenced,

The Council of the International Seabed Authority,

Council reads:

8 June 2010 and received in the Registry on the same date. The decision of the

Counsel of the International Seabed Authority (hereinafter “the Legal Counsel”) on

English and French versions of the Council’s decision were forwarded by the Legal

letter was received in the Registry on 17 May 2010. Certified true copies of the

communicated to the Chamber the decision taken by the Council. The original of that

of the International Seabed Authority (hereinafter “the Secretary-General”) officially

electronically to the Registry of the Tribunal on 14 May 2010, the Secretary-General

6 May 2010 at its sixteenth session. By letter dated 11 May 2010, transmitted

the Council of the International Seabed Authority (hereinafter “the Council”) on

Chamber”) has been requested are set forth in decision ISBA/16/C/13 adopted by

Chamber of the International Tribunal for the Law of the Sea (hereinafter “the

1.

The Request

Introduction

gives the following Advisory Opinion:

composed as above,

THE SEABED DISPUTES CHAMBER,

I.

5

On Responsibilities and Obligations of States sponsoring persons and entities

Present:

360

The Request was entered in the List of cases as No. 17 and the case was

In his letter of 11 May 2010, the Secretary-General informed the Chamber of

The Chamber considers it necessary to describe the events that led to the

Events leading to the Request

-

developing States pursuant to Annex III, article 8, of the United Nations

activities by the Authority through the Enterprise or in association with

plan of work for exploration in the areas reserved for the conduct of

On 10 April 2008, the Authority received two applications for approval of a

request for an advisory opinion:

4.

II.

Seabed Authority (hereinafter “the Authority”) for the proceedings.

the appointment of the Legal Counsel as the representative of the International

3.

with respect to activities in the Area”.

named “Responsibilities and Obligations of States sponsoring persons and entities

2.

3.
What are the necessary and appropriate measures that a
sponsoring State must take in order to fulfil its responsibility under the
Convention, in particular Article 139 and Annex III, and the 1994
Agreement?

2.
What is the extent of liability of a State Party for any failure to
comply with the provisions of the Convention, in particular Part XI, and
the 1994 Agreement, by an entity whom it has sponsored under Article
153, paragraph 2 (b), of the Convention?

1.
What are the legal responsibilities and obligations of States
Parties to the Convention with respect to the sponsorship of activities in
the Area in accordance with the Convention, in particular Part XI, and the
1994 Agreement relating to the Implementation of Part XI of the United
Nations Convention on the Law of the Sea of 10 December 1982?

Decides, in accordance with Article 191 of the United Nations Convention
on the Law of the Sea (“the Convention”), to request the Seabed Disputes
Chamber of the International Tribunal for the Law of the Sea, pursuant to
Article 131 of the Rules of the Tribunal, to render an advisory opinion on
the following questions:

Bearing in mind the exchange of views on legal questions arising within
the scope of activities of the Council,

6
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-

-

-

In 2008 the Republic of Nauru sponsored an application by Nauru Ocean
Resources Inc. for a plan of work to explore for polymetallic nodules in the
Area. Nauru, like many other developing States, does not yet possess the
technical and financial capacity to undertake seafloor mining in
international waters. To participate effectively in activities in the Area, these
States must engage entities in the global private sector (in much the same
way as some developing countries require foreign direct investment). Not
only do some developing States lack the financial capacity to execute a
seafloor mining project in international waters, but some also cannot afford
exposure to the legal risks potentially associated with such a project.
Recognizing this, Nauru’s sponsorship of Nauru Ocean Resources Inc.
was originally premised on the assumption that Nauru could effectively
mitigate (with a high degree of certainty) the potential liabilities or costs
arising from its sponsorship. This was important, as these liabilities or costs
could, in some circumstances, far exceed the financial capacities of Nauru
(as well as those of many other developing States). Unlike terrestrial
mining, in which a State generally only risks losing that which it already has
(for example, its natural environment), if a developing State can be held
liable for activities in the Area, the State may potentially face losing more
than it actually has. (ISBA/16/C/6, paragraph 1);

considerations:

In support of its proposal, Nauru submitted, inter alia, the following

responsibility and liability of sponsoring States;

opinion from the Chamber on a number of specific questions regarding the

General a proposal, set out in document ISBA/16/C/6, to seek an advisory

On 1 March 2010, the Republic of Nauru transmitted to the Secretary-

consideration of the item;

5 June 2009, the Legal and Technical Commission decided to defer further

postponed. At the fifteenth session of the Authority, held from 25 May to

the Authority a request that consideration of the applications should be

Commission of the Authority. On 5 May 2009, the applicants submitted to

These applications were submitted to the Legal and Technical

the Kingdom of Tonga);

by the Republic of Nauru) and Tonga Offshore Mining Ltd. (sponsored by

applications were submitted by Nauru Ocean Resources Inc. (sponsored

Convention on the Law of the Sea (hereinafter “the Convention”). These

7

Pursuant to article 133, paragraph 1, of the Rules of the Tribunal (hereinafter

5.

By letter dated 18 May 2010, pursuant to article 4 of the Agreement on
Cooperation and Relationship between the United Nations and the International

6.

Parties”) of the request for an advisory opinion.

Parties to the United Nations Convention on the Law of the Sea (hereinafter “States

“the Rules”), the Registrar, by Note Verbale dated 17 May 2010, notified all States

Chronology of the procedure

ITLOS/PV.2010/1/Rev.1, p. 10, lines 16-21).

objection” (written statement of the Authority, paragraph 2.4;

by the Council on 6 May 2010 was taken “without a vote” and “without

Authority in its written statement and at the hearing, the decision adopted

the Council at its 161st meeting on 6 May 2010. As indicated by the

These questions were formulated in decision ISBA/16/C/13, adopted by

an advisory opinion on three more abstract but concise questions;

view of the wishes of many participants in the debate, it decided to request

The Council decided not to adopt the proposal as formulated by Nauru. In

agenda item were held at the 155th, 160th and 161st meetings;

the Council of the Authority, during which intensive discussions on this

Nauru’s proposal was included in the agenda for the sixteenth session of

III.

-

-

-

Ultimately, if sponsoring States are exposed to potential significant
liabilities, Nauru, as well as other developing States, may be precluded
from effectively participating in activities in the Area, which is one of the
purposes and principles of Part XI of the Convention, in particular as
provided for in article 148; article 150, subparagraph (c); and article 152,
paragraph 2. As a result, Nauru considers it crucial that guidance be
provided on the interpretation of the relevant sections of Part XI pertaining
to responsibility and liability, so that developing States can assess whether
it is within their capabilities to effectively mitigate such risks and in turn
make an informed decision on whether or not to participate in activities in
the Area. (ISBA/16/C/6, paragraph 5);

8

Interoceanmetal Joint Organization and the International Union for Conservation of
Nature and Natural Resources.

Authority (hereinafter “the Assembly”) were considered likely to be able to furnish

information on the questions submitted to the Chamber for an advisory opinion.

Authority and the organizations that had submitted written statements. On
19 August 2010, pursuant to article 134 of the Rules, the written statements
submitted to the Chamber were made accessible to the public on the Tribunal’s
website.

the Rules, the President fixed 9 August 2010 as the time-limit within which written

statements on those questions might be submitted to the Chamber. In the Order, in

accordance with article 133, paragraph 4, of the Rules, the President further decided

that oral proceedings would be held and fixed 14 September 2010 as the date for the

for Nature requesting permission to participate in the advisory proceedings as amici

Stichting Greenpeace Council (Greenpeace International) and the World Wide Fund

the Request. The dossier was posted on the Tribunal’s website.

On 10 September 2010, the Chamber, having considered a petition from

14.

By letter dated 30 July 2010, pursuant to article 131 of the Rules, the Legal

Counsel transmitted to the Chamber a dossier containing documents in support of

10.

communication dated 27 August 2010, the States Parties, the Authority and the
intergovernmental organizations in question were so informed.

and that it would be posted on a separate section of the Tribunal’s website. By

19 August 2010.

statements, which would be informed that the document was not part of the case file

the President extended the time-limit for the submission of written statements to

By Order dated 28 July 2010, in light of a request submitted to the Chamber,

under article 133 of the Rules; it would, however, be transmitted to the States Parties,

Orders of the President, were fixed with a view to meeting this requirement.

9.

statement would not be included in the case file since it had not been submitted

written statements and the date of the opening of the hearing, as set out in the

the Authority and the intergovernmental organizations that had submitted written

letters dated 27 August 2010, the Registrar informed those organizations that their

advisory proceedings as amici curiae. At the request of the President, by separate

“as a matter of urgency”. In the present case, the time-limits for the submission of

Article 191 of the Convention requires the Chamber to give advisory opinions

for Nature. The statement was accompanied by a petition from these two non-

oral statements.

8.

Stichting Greenpeace Council (Greenpeace International) and the World Wide Fund

indicate to the Registrar, not later than 3 September 2010, their intention to make

governmental organizations in which they requested permission to participate in the

13.

intergovernmental organizations were invited to participate in the hearing and to

On 17 August 2010, the Registry received a statement submitted jointly by

of the Rules, the Registrar transmitted copies thereof to the States Parties, the

those questions. By the same Order, in accordance with article 133, paragraph 3, of

opening of the hearing. States Parties, the Authority and the aforementioned

12.

aforementioned intergovernmental organizations to present written statements on

Upon receipt of those statements, in accordance with article 133, paragraph 3,

were also submitted by the Authority and two organizations, namely, the

Accordingly, the President invited the States Parties, the Authority and the

Australia, Chile, and the Philippines. Within the same time-limit, written statements

Romania, the Netherlands, the Russian Federation, Mexico, Germany, China,

intergovernmental organizations to participate as observers in the Assembly of the

By Order dated 18 May 2010, pursuant to article 133, paragraph 2, of the

Rules, the President decided that the Authority and the organizations invited as

7.

statements were received: the United Kingdom, Nauru, the Republic of Korea,

by the following 12 States Parties, which are listed in the order in which their

Secretary-General of the United Nations of the request for an advisory opinion.

Within the time-limit fixed by the President, written statements were submitted

10

11.

9

Tribunal for the Law of the Sea of 18 December 1997, the Registrar notified the
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11

By e-mail dated 26 August 2010, the Legal Counsel transmitted to the

By letter dated 1 September 2010, after the expiry of the time-limit for the

Prior to the opening of the oral proceedings, the Chamber held initial

At four public sittings held on 14, 15 and 16 September 2010, the Chamber

heard oral statements, in the following order, by:

19.

deliberations on 10, 13 and 14 September 2010.

18.

expressed their intention to participate in the oral proceedings.

and the International Union for Conservation of Nature and Natural Resources also

of the United Nations Educational, Scientific and Cultural Organization (UNESCO)

two organizations, namely, the Intergovernmental Oceanographic Commission (IOC)

Federation and the United Kingdom. Within the same time-limit, the Authority and

Argentina, Chile, Fiji, Germany, Mexico, Nauru, the Netherlands, the Russian

States Parties expressed their intention to participate in the oral proceedings, namely,

17.

Within the time-limit fixed in the Order of the President of 18 May 2010, nine

document was also posted on the Tribunal’s website.

intergovernmental organizations that had submitted written statements. The

electronic copy of that document to the States Parties, the Authority and the

the case file. Accordingly, on 3 September 2010, the Registrar transmitted an

2010. The President nevertheless decided that the statement should be included in

submitted a written statement that was received by the Registry on 2 September

submission of written statements, the United Nations Environment Programme

16.

Tribunal’s website.

environmental impacts of seabed mining. This document was posted on the

Registrar, at the latter’s request, a note containing a summary of potential

15.

organizations on the same day by a letter from the President.

curiae, decided not to grant that request. The decision was communicated to the two
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For the Intergovernmental
Oceanographic Commission (IOC)
of the United Nations Educational,
Scientific and Cultural Organization
(UNESCO):

For the Russian Federation:

For the United Kingdom of
Great Britain and Northern Ireland:

For the Republic of Nauru:

For the United Mexican States:

For the Republic of Fiji:

For the Republic of Chile:

For the Argentine Republic:

For the Kingdom of the Netherlands:

For the Federal Republic of Germany:

Mr Ehrlich Desa, Deputy Executive
Secretary;

Mr Vasiliy Titushkin, Deputy Director, Legal
Department, Ministry of Foreign Affairs;

Sir Michael Wood KCMG, Member of the
English Bar and Member of the International
Law Commission;

Mr Robert Haydon, Advisor;

Mr Peter Jacob, First Secretary, Nauru High
Commission in Suva (Fiji), and

Mr Joel Hernández G., Ambassador, Legal
Adviser, Ministry of Foreign Affairs;

Mr Pio Bosco Tikoisuva, High
Commissioner of Fiji to the United Kingdom
of Great Britain and Northern Ireland;

Mr Roberto Plaza, Minister Counsellor,
Consul General of Chile in Hamburg;

Ms Susana Ruiz Cerutti, Ambassador,
Legal Adviser, Ministry of Foreign Affairs
International Trade and Worship;

Ms Liesbeth Lijnzaad, Legal Adviser,
Ministry of Foreign Affairs;

Ms Susanne Wasum-Rainer, Legal Adviser,
Director-General for Legal Affairs, Federal
Foreign Office;

Ms Gwenaëlle Le Gurun, Legal Officer;

Mr Kening Zhang, Senior Legal Officer, and

Mr Michael Lodge, Legal Counsel,

For the International Seabed Authority: Mr Nii Odunton, Secretary-General,

12

20.

By letter dated 13 September 2010, pursuant to article 76, paragraph 1, of the

Responses to points 1 to 3 of this list were provided in the oral statements

made on behalf of the Authority during the sitting held on 14 September 2010. By

22.

4.
Would it be possible for the Authority to provide the certificates of sponsorship
regarding the contracts it has concluded with contractors, as well as copies of the
sponsorship agreements if available?

3.
What are the activities in the Area, including activities associated with
exploration and exploitation, which so far have been controlled by the Authority?

2.
In what form has assistance been provided so far to the Authority by
sponsoring States, including the case of various States sponsoring one contractor,
for the purpose of securing compliance with provisions referred to in article 153,
paragraph 4, and what experience has the Authority accumulated over the years in
this regard?

1.
With reference to article 153, paragraph 4, of the Convention, how has the
Authority been exercising control over activities in the Area for the purpose of
securing compliance with the relevant provisions of the Convention and what
experience has the Authority accumulated over the years in this regard?

following points that the Chamber wished the Authority to address:

Rules, the Registrar transmitted to the Authority, prior to the hearing, a list of the

21.

Mr Donald K. Anton, Barrister and Solicitor
of the Supreme Court of Victoria, the
Supreme Court of New South Wales and
the High Court of Australia; Member of the
Bar of the State of Missouri, the State of
Idaho, and the Supreme Court of the United
States; and Senior Lecturer in International
Law at the Australian National University
College of Law, Counsel.

Mr Robert A. Makgill, Barrister and Solicitor
of the High Court of New Zealand, Counsel,
and

Ms Cymie R. Payne, Member of the Bar of
the State of California, the Commonwealth
of Massachusetts, and the Supreme Court
of the United States of America, Counsel,

13

The hearing was broadcast over the internet as a webcast.

For the International Union for
Conservation of Nature and
Natural Resources:
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At the request of the President, by letter dated 13 October 2010, the Registrar

As indicated by the President at the opening of the oral proceedings, one

The Chamber is a separate judicial body within the Tribunal entrusted,

Role of the Chamber in advisory proceedings

The advisory jurisdiction is connected with the activities of the Assembly and

advisory jurisdiction of the Chamber. In the exercise of that jurisdiction, the Chamber

independent and impartial judicial body. This is the underlying reason for the

accordance with the Convention, the Authority may require the assistance of an

(hereinafter “the 1994 Agreement”)). In order to exercise its functions properly in

Implementation of Part XI of the United Nations Convention on the Law of the Sea

section 1, paragraph 1, of the Annex to the 1994 Agreement relating to the

control activities in the Area” (article 157, paragraph 1, of the Convention and

international organization established by the Convention in order to “organize and

the Council, the two principal organs of the Authority. The Authority is the

26.

are the legal basis for the organization and management of activities in the Area.

interpreting Part XI of the Convention and the relevant annexes and regulations that

through its advisory and contentious jurisdiction, with the exclusive function of

25.

IV.

Chamber, he participated in the subsequent deliberations on the advisory opinion.

from sitting on the bench during the hearing. However, with the approval of the

Member of the Chamber, Judge Chandrasekhara Rao, was prevented by illness

24.

dated 15 November 2010. The information was posted on the Tribunal’s website.

on the technology available. The Legal Counsel provided this information by letter

(collection, transportation to the surface, initial treatment, etc.), as well as information

phases of the process of exploration and exploitation of resources in the Area

asked the Legal Counsel to provide the Chamber with information on the various

23.

point 4 of the list. This letter was posted on the Tribunal’s website.

letter dated 17 September 2010, the Legal Counsel communicated information on

14

15

According to article 159, paragraph 10, and article 191 of the Convention, the

As provided in article 187 of the Convention, the Chamber also has

29.

The Chamber is mindful of the fact that by answering the questions it will

The Chamber will first determine whether it has jurisdiction to give the

31.

which reads as follows:

establish the jurisdiction of the Chamber are set out in article 191 of the Convention

advisory opinion requested by the Council. The conditions to be met in order to

Jurisdiction

V.

implementation of the Convention’s regime.

assist the Council in the performance of its activities and contribute to the

30.

and applied” (ITLOS/PV.2010/1/Rev.1, p. 5, lines 16-19).

properly and the regime for deep seabed mining as a whole is properly interpreted

provisions of Part XI of the Convention and the 1994 Agreement are implemented

point at the hearing: “The Chamber has a high responsibility to ensure that the

relevant for the good governance of the Area. The Secretary-General made this

The functions of the Chamber, set out in Part XI of the Convention, are

article with respect to activities in the Area.

contentious jurisdiction to settle different categories of disputes referred to in that

28.

either the Assembly or the Council.

Convention concerns “legal questions arising within the scope” of the activities of

making process. The Chamber’s advisory jurisdiction under article 191 of the

paragraph 10, of the Convention serve to assist the Assembly during its decision-

Assembly and by the Council. Advisory opinions requested under article 159,

advisory function of the Chamber concerns legal questions submitted by the

27.

system is to act as an independent and impartial body.

is part of the system in which the Authority’s organs operate, but its task within that
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As regards the present proceedings, the conditions to be met are: (a) that

As to the first condition, the Chamber observes that article 191 of the

Rule 56, paragraph 1, of the Rules of Procedure of the Council provides that,

In its written statement, the Authority declared that “[t]he decision of the

With respect to the second condition, the Chamber must satisfy itself that the

The Chamber thus concludes that there is a valid request by the Council.

meaning of article 191 of the Convention.

advisory opinion requested by the Council concerns “legal questions” within the

37.

36.

accordance with the internal rules of procedure of the Authority.

provided by the Authority also shows that the Council’s decision was taken in

and can thus be regarded as having been taken by consensus”. The information

Council to request the Chamber for an advisory opinion was taken without objection

35.

Procedure of the Council, “consensus” means the absence of any formal objection.

to article 161, paragraph 8 (e), of the Convention and rule 59 of the Rules of

decision-making in the organs of the Authority should be by consensus”. According

paragraph 2, of the Annex to the 1994 Agreement states that “[a]s a general rule,

as a general rule, decision-making in the Council should be by consensus. Section 3,

34.

opinion from the Chamber was adopted by the Council.

opinions from the Chamber. In the present case, the decision to request an advisory

Convention confers on the Assembly and the Council the power to request advisory

33.

activities.

and (c) that these legal questions have arisen within the scope of the Council’s

there is a request from the Council; (b) that the request concerns legal questions;

32.

The Seabed Disputes Chamber shall give advisory opinions at the
request of the Assembly or the Council on legal questions arising
within the scope of their activities. Such opinions shall be given as
a matter of urgency.

16

In examining this requirement, the Chamber observes that the three questions

17

The questions put to the Chamber concern the interpretation of provisions of

As to the third condition, article 191 of the Convention also requires that an

The powers and functions of the Council are set out in Part XI, section 4, of

1. The Council is the executive organ of the Authority. The Council shall
have the power to establish, in conformity with this Convention and the
general policies established by the Assembly, the specific policies to be
pursued by the Authority on any question or matter within the competence
of the Authority.

Agreement. Article 162, paragraphs 1 and 2 (a), of the Convention reads as follows:

the Convention and, in particular, article 162 thereof, read together with the 1994

42.

Convention and of the 1994 Agreement that define the Council’s competence.

activities of the Council. Therefore, it is pertinent to examine the provisions of the

to determine whether the legal questions submitted to it arose within the scope of the

activities” of the Assembly or the Council. In the present case, it is for the Chamber

advisory opinion must concern legal questions “arising within the scope of [the]

41.

Council are of a legal nature.

40.

For these reasons, the Chamber concludes that the questions raised by the

Opinion, ICJ Report 1975, p. 12, at paragraph 15).

Kosovo, Advisory Opinion, 22 July 2010, paragraph 25; Western Sahara, Advisory

International Law of the Unilateral Declaration of Independence in Respect of

by their very nature susceptible of a reply based on law’” (Accordance with

“questions ‘framed in terms of law and rais[ing] problems of international law … are

that the International Court of Justice (hereinafter “the ICJ”) has stated that

the Convention and raise issues of general international law. The Chamber recalls

39.

sponsoring State must take in order to fulfil its responsibility under the Convention”.

the Convention … by an entity whom it has sponsored”; and the “measures that a

“the extent of liability of a State Party for any failure to comply with the provisions of

Parties to the Convention with respect to the sponsorship of activities in the Area”;

before it relate, inter alia, to “the legal responsibilities and obligations of States

38.
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Section 3, paragraph 11 (a), read together with section 1, paragraphs 6 to 11,

In light of these provisions, the Chamber concludes that the legal questions

For the aforementioned reasons, the Chamber finds that it has jurisdiction to

Some of the participants in the proceedings have drawn attention to the

The Chamber now turns to questions of admissibility.

Admissibility

While noting the difference between the wording of article 191 of the
Convention and article 65 of the Statute of the ICJ, the Chamber does not consider it

48.

request for an advisory opinion.

Chamber, once it has established its jurisdiction, has no discretion to decline a

difference, they have argued that, contrary to the discretionary powers of the ICJ, the

the ICJ, which states that the Court “may give” an advisory opinion. In light of this

advisory opinions, and have compared it to article 65, paragraph 1, of the Statute of

wording of article 191 of the Convention, which states that the Chamber “shall give”

47.

46.

VI.

entertain the request for an advisory opinion submitted to it by the Council.

45.

exercise of its powers and functions, including its power to approve plans of work.

before it fall within the scope of the activities of the Council, since they relate to the

44.

the rules, regulations and procedures of the Authority”.

control over activities in the Area in accordance with article 153, paragraph 4, and

paragraph 2 (l), of the Convention confers on the Council the power to “exercise

work in accordance with Annex III, article 6, of the Convention. Article 162,

of the 1994 Agreement, entrusts the Council with the function of approving plans of

43.

2. In addition, the Council shall:
(a) supervise and coordinate the implementation of the provisions of this
Part on all questions and matters within the competence of the Authority
and invite the attention of the Assembly to cases of non-compliance.

18

19

The Chamber deems it appropriate to render the advisory opinion requested

The Chamber will now proceed to indicate the applicable law.

Article 293, paragraph 1, of the Convention and article 38 of the Statute of the

50.

51.

52.

It should be noted that, in accordance with article 2, paragraph 1, of the 1994

In addition to the provisions of article 293, the Chamber shall apply:
(a)
the rules, regulations and procedures of the Authority adopted in
accordance with the Convention; and
(b)
the terms of contracts concerning activities in the Area in matters
relating to those contracts.

Article 38 of the Statute reads:

The procedural rules applicable during advisory proceedings before the

(“Advisory proceedings”) of the Rules, in particular article 130, paragraph 1, thereof.

Chamber are set out in article 40, paragraph 2, of the Statute and section H

55.

shall prevail”.

inconsistency between this Agreement and Part XI, the provisions of this Agreement

interpreted and applied together as a single instrument. In the event of any

Agreement, the provisions of that Agreement and Part XI of the Convention “shall be

54.

53.

A court or tribunal having jurisdiction under this section [section II of Part
XV of the Convention] shall apply this Convention and other rules of
international law not incompatible with this Convention.

Article 293, paragraph 1, of the Convention, reads:

Tribunal (hereinafter “the Statute”) set out the law to be applied by the Chamber.

Applicable law and procedural rules

VII.

by the Council and will proceed accordingly.

49.

admissibility in the present case.

necessary to pronounce on the consequences of that difference with respect to
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Interpretation

In the exercise of its functions relating to advisory opinions, the Seabed
Disputes Chamber shall apply this section and be guided, to the extent to
which it recognizes them to be applicable, by the provisions of the Statute
and of these Rules applicable in contentious cases.

Article 130, paragraph 1, of the Rules reads:

In the exercise of its functions relating to advisory opinions, the Chamber
shall be guided by the provisions of this Annex relating to procedure
before the Tribunal to the extent to which it recognizes them to be
applicable.

Article 40, paragraph 2, of the Statute reads:

Among the rules of international law that the Chamber is bound to apply,

Guinea and Guinea-Bissau, Arbitral Tribunal, Award of 14 February 1985, UNRIAA,

of 20 April 2010, paragraphs 64-65; Delimitation of the Maritime Boundary between

at paragraph 83; Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment

Nationals (Mexico v. United States of America), Judgment, ICJ Reports 2004, p. 12,

Judgment, ICJ Reports 1996, p. 803, at paragraph 23; Avena and Other Mexican

(Islamic Republic of Iran v. United States of America), Preliminary Objection,

Jamahiriya/Chad), Judgment, ICJ Reports 1994, p. 6, at paragraph 41; Oil Platforms

number of occasions (see, for example, Territorial Dispute (Libyan Arab

77). The ICJ and other international courts and tribunals have stated this view on a

23 December 2002 in the “Volga” Case (ITLOS Reports 2002, p. 10, at paragraph

the Vienna Convention’s articles on interpretation (see the Tribunal’s Judgment of

view explicitly, it has done so implicitly by borrowing the terminology and approach of

reflecting customary international law. Although the Tribunal has never stated this

Treaties (hereinafter “the Vienna Convention”). These rules are to be considered as

and comprising articles 31 to 33 of the 1969 Vienna Convention on the Law of

applicable rules are set out in Part III, Section 3 entitled “Interpretation of Treaties”

those concerning the interpretation of treaties play a particularly important role. The

57.

In general

VIII.

56.

20

The Chamber is also required to interpret instruments that are not treaties and,

stated by the Drafting Committee of the Third United Nations Conference on the Law
of the Sea, namely, “to improve linguistic concordance, to the extent possible, and to

Exploration for Polymetallic Sulphides in the Area of 2010 (hereinafter “the Sulphides

Regulations”).

version and as between language versions. In the view of the Chamber, there is,
however, no difference of meaning between the authentic texts of the relevant
provisions of the Convention. A comparison between the terms used in these
provisions of the Convention is nonetheless useful in clarifying their meaning.

Convention may, by analogy, provide guidance as to their interpretation. In the

specific case before the Chamber, the analogy is strengthened because of the close

connection between these texts and the Convention. The ICJ seems to have

adopted a similar approach when it states in its advisory opinion on Accordance with

article 22, of the Convention (“responsibility or liability for any damage”).

noted that these six languages are also official languages of the Council and that the

Spanish texts are equally authentic (article 320 of the Convention). It should also be

responsibility to ensure”) does not correspond to the meaning of the same term in

ensure”; “States are responsible for the fulfilment”; “States shall ... have the

paragraph 4, of the Convention (“States Parties shall have the responsibility to

article 304 of the Convention (“responsibility and liability for damage”) and Annex III,

In interpreting the provisions of the Convention, it should be borne in mind

The meaning of the term “responsibility” as used in the English text of article
139, paragraphs 1 and 2; article 235, paragraph 1; and Annex III, article 4,

64.

that it is a multilingual treaty: the Arabic, Chinese, English, French, Russian and

61.

Multilingual international instruments

Council (ICJ, 22 July 2010, paragraph 94).

guidance” as regards the interpretation of resolutions of the United Nations Security

Kosovo, that the rules on interpretation of the Vienna Convention “may provide

Meaning of key terms

There are certain inconsistencies in the terminology used within the same language

International Law of the Unilateral Declaration of Independence in Respect of

Conference on the Law of the Sea, Official Records, vol. XV, p.145, at paragraph 8).

the Chamber to consider that the interpretation rules set out in the Vienna

Committee, 2 March 1981, A/CONF.62/L.67/Rev.1, in Third United Nations

adopted through a procedure similar to that used in multilateral conferences permits

60.

The fact that these instruments are binding texts negotiated by States and

terminology used in the different language versions corresponds to the objective

achieve juridical concordance in all cases” (Report of the Chairman of the Drafting

63.

(hereinafter “the Nodules Regulations”), and the Regulations on Prospecting and

An examination of the relevant provisions of the Convention reveals that the

to the object and purpose of the treaty, shall be adopted”.

Prospecting and Exploration for Polymetallic Nodules in the Area of 2000

in particular, the Regulations adopted by the Authority, namely, the Regulations on

59.

authentic texts discloses a difference of meaning which the application of articles 31

and the 1994 Agreement.

and 32 does not remove, the meaning which best reconciles the texts, having regard

particular text prevails according to the treaty and where “a comparison of the

interpretation of treaties apply to the interpretation of provisions of the Convention

The relevant provision to be considered in the present context is article 33,

paragraph 4, of the Vienna Convention. According to this provision, where no

In light of the foregoing, the rules of the Vienna Convention on the

58.

62.

original in English.

Body (WT/DS2/AB/R), adopted by the Dispute Settlement Body of the World Trade

Organization on 20 May 1996, DSR 1996:I, p. 3, at pp. 15-16).

questions submitted to the Chamber, were adopted in those languages with the

Standards for Reformulated and Conventional Gasoline, Report of the Appellate

22

Regulations of the Authority, as well as the decision of the Council containing the

21

vol. XIX, pp. 149-196, 25 ILM (1986), p. 252, at paragraph 41; United States-
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under the Convention.

other linguistic versions. The Spanish text uses the expression “estarán obligados”

71.

66.

versions of Question 3, are translations of the English term “responsibility” and were
apparently introduced for the sake of uniformity. However, in light of the English
version and of the terminology used in the French and Spanish versions of article
139 of the Convention, the meaning intended is that of “obligation”. Similarly, the
Arabic, Chinese and Russian versions of Question 3 use the term “Δϳϟϭ΅γϣ”, “ᷱ≉”
and “ɨɛɹɡɚɬɟɥɶɫɬɜɨ”, respectively.

refers to the secondary obligation, namely, the consequences of a breach of the

primary obligation. Notwithstanding their apparent similarity to the English term

“responsibility”, the French term “responsabilité” and the Spanish term

“responsabilidad”, respectively, indicate also the consequences of the breach of the

primary obligation. The same applies to the Arabic term “ΔϴϟϭΆδϣ”, the Chinese term

“䍓ԫ” and the Russian term “ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ”. The fact that the International Law

This analysis of the terms used in the provisions of the Convention provides a

basis for determining their meaning as used in the three Questions.

68.

versions use the term “ΔϴϟϭΆδϣ”, “䍓ԫ” and “ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ”, respectively.

Nodules Regulations and the Sulphides Regulations (hereinafter “the Convention

examining the provisions of the Convention, the 1994 Agreement as well as the

This question concerns the obligations of sponsoring States. Before

1982?

English version with the French and Spanish versions, which use only the term
73.

United Nations Convention on the Law of the Sea of 10 December

as in the ILC Articles on State Responsibility. This is clear from a comparison of the

“responsabilité” and “responsabilidad”. Similarly, the Arabic, Chinese and Russian

the 1994 Agreement relating to the Implementation of Part XI of the

“responsibility and liability” together, the term “responsibility” has the same meaning

to the Convention with respect to the sponsorship of activities in the

What are the legal responsibilities and obligations of States Parties

The first question submitted to the Chamber is as follows:

Area in accordance with the Convention, in particular Part XI, and

It should be further observed that in article 235, paragraph 3, and Annex III,

72.

article 22, of the Convention, the English version of which uses the terms

67.

paragraph 4, of the Convention with the other language versions.

by comparing the English text of article 139, article 235, and Annex III, article 4,

“ΔϴϟϭΆδϣ”, “䍓ԫ” and “ɨɬɜɟɬɫɬɜɟɧɧɨɫɬɶ” may create confusion, which can be avoided

term “responsibility” a meaning corresponding to “responsabilité”, “responsabilidad”,

(hereinafter “the ILC Articles on State Responsibility”), adopted in 2001, give the

Commission’s Articles on Responsibility of States for Internationally Wrongful Acts

Question 1

“responsabilité” and “responsabilidad”, used, respectively, in the French and Spanish

the term “responsibility” refers to the primary obligation whereas the term “liability”

In Question 3, as in Question 1, “responsibility” means “obligation”. The terms

breach of the sponsoring State’s obligations.

the term “ᷱ≉” and the Russian text the term “ɨɛɹɡɚɬɟɥɶɫɬɜɨ”.

In the view of the Chamber, in the provisions cited in the previous paragraph,

70.

de”. Similarly, the Arabic text uses the expression “ΔϣΰϠϣ ϥϮϜΗ”. The Chinese text uses

In Question 2, the English term “liability” refers to the consequences of a

refers to primary obligations, that is, to what sponsoring States are obliged to do

and the French text uses the more indirect but equally explicit expression “il incombe

69.

Thus, in Question 1, the expression “legal responsibilities and obligations”

24

only from the context of the aforementioned articles, but also from a comparison with

In article 139, article 235, paragraph 1, and Annex III, article 4, paragraph 4,

23

of the Convention, the term “responsibility” means “obligation”. This emerges not

65.
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78.

sponsor an entity that holds its nationality or is controlled by it or by its nationals. As
the Convention does not consider the links of nationality and effective control
sufficient to obtain the result that the contractor conforms with the Convention and
related instruments, it requires a specific act emanating from the will of the State or
States of nationality and of effective control. Such act consists in the decision to

Enterprise, and, in association with the Authority, by States Parties or state

enterprises or natural or juridical persons. It further states that, in order to be eligible

to carry out such activities, natural and juridical persons must satisfy two

requirements. First, they must be either nationals of a State Party or effectively

controlled by it or its nationals. Second, they must be “sponsored by such States”.

Article 153, paragraph 2(b), of the Convention makes the requirement of sponsorship

No provision of the Convention imposes an obligation on a State Party to

Regulations.

exploitation activities indicating that such activities shall be carried out by the

regulation 11, paragraph 2, of the Nodules Regulations and of the Sulphides

provided for in Annex III, article 4, paragraph 3, of the Convention and confirmed in

exercises effective control, the sponsorship of that State is also necessary. This is

of the State or States of which they are nationals. If another State or its nationals

contractors and applicants for contracts must secure and maintain the sponsorship

paragraph 2, of the Convention describes the “parallel system” of exploration and

The notion of “sponsorship” is a key element in the system for the exploration

74.

The connection between States Parties and domestic law entities required by

the Convention is twofold, namely, that of nationality and that of effective control. All

77.

26

and exploitation of the resources of the Area set out in the Convention. Article 153,

Sponsorship

I.

terms used in the Question, namely: “sponsorship” and “activities in the Area”.

and related instruments”), the Chamber must determine the meaning of two of the

paragraph 1, of the Nodules Regulations and the Sulphides Regulations confirm that
the requirement of sponsorship does not apply to States. This point is further
supported by Annex III, article 4, paragraph 5, of the Convention which reads as
follows: “The procedures for assessing the qualifications of States Parties which are

domestic legal systems. This result is obtained through the provisions of the

Authority’s Regulations that apply to such entities and through the implementation by

the sponsoring States of their obligations under the Convention and related

instruments.

Authority documents of sponsorship.

the obligations set out in Part XI. The common-interest role of the sponsoring State is

81.

pioneer investors” under the provisional system set out in Resolution II of the Third

Convention, to “assist” the Authority, which, as stated in article 137, paragraph 2, of

the Convention, acts on behalf of mankind.

It may also be noted that all but one of the existing contractors, as “registered

States, when applying for a contract, considered it necessary to submit to the

principle of the common heritage of mankind which requires faithful compliance with

further confirmed by its obligation, set out in article 153, paragraph 4, of the

80.

the realization of the common interest of all States in the proper application of the

The practice of the Authority, however, indicates that at least two contractor

applicants shall take into account their character as States”.

Article 153, paragraph 2(b), of the Convention as well as the identical regulation 11,

only States Parties thereto, are complied with by entities that are subjects of

The role of the sponsoring State, as set out in the Convention, contributes to

Consequently, there is no reason to apply to them the requirement of sponsorship.

the obligations set out in the Convention, a treaty under international law which binds

76.

mining under the Convention are directly bound by the obligations set out therein.

exploration and exploitation of the resources of the Area is to achieve the result that

As subjects of international law, States Parties engaged in deep seabed

79.

75.

The purpose of requiring the sponsorship of applicants for contracts for the

sponsor.

applicable also to state enterprises.
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Annex III, article 17, paragraph 2(f), of the Convention, which sets out the

or gaseous mineral resources in situ in the Area at or beneath the seabed, including

Convention, for the purposes of Part XI, the term “resources” means “all solid, liquid

Some indication of the meaning of the term “activities in the Area” may be

This provision distinguishes “activities in the Area” which the Enterprise

Annex IV, article 1, paragraph 1, of the Convention.

latter activities are not included in the notion of “activities in the Area” referred to in

processing and marketing of minerals recovered from the Area. Consequently, the

other activities with which the Enterprise is entrusted, namely, the transporting,

carries out directly pursuant to article 153, paragraph 2(a), of the Convention, from

84.

The Enterprise is the organ of the Authority which shall carry out activities
in the Area directly, pursuant to article 153, paragraph 2(a), as well as the
transporting, processing and marketing of minerals recovered from the
Area.

found in Annex IV, article 1, paragraph 1, of the Convention. It reads as follows:

83.

“resources, when recovered from the Area, are referred to as ‘minerals’”.

“exploration” and “exploitation”. It is important to note that according to article 133 (b),

polymetallic nodules”. The two definitions, however, do not indicate what is meant by

The provisions considered in the preceding paragraphs confirm that

Under Annex III, article 17, paragraph 2(f), of the Convention, “shipboard

activities refers without distinction to the harmful effects resulting directly from

to be considered as included in “activities in the Area”. As the aforementioned list of

processing immediately above a mine site of minerals derived from that mine site” is

88.

or maintenance of installations, pipelines and other devices related to such activities.

environment of sediment, wastes or other effluents; and construction and operation

dredging, coring, and excavation; disposal, dumping and discharge into the marine

as included in the notion of “activities in the Area”. These activities include: drilling,

activities. These lists may be seen as an indication of what the Convention considers

of activities whose harmful effects are indicated as directly resulting from such

Convention are excluded from the notion of “activities in the Area”. They set out lists

processing and transporting as mentioned in Annex IV, article 1, paragraph 1, of the

87.

Rules, regulations and procedures shall be drawn up in order to secure
effective protection of the marine environment from harmful effects
directly resulting from activities in the Area or from shipboard processing
immediately above a mine site of minerals derived from that mine site,
taking into account the extent to which such harmful effects may directly
result from drilling, dredging, coring and excavation and from disposal,
dumping and discharge into the marine environment of sediment, wastes
or other effluents.

is included in the notion of “activities in the Area”. The provision reads as follows:

exploitation of, the resources of the Area”. According to article 133 (a) of the

environment to be drawn up by the Authority gives further useful indications of what

paragraph 1 (3), of the Convention as “all activities of exploration for, and

criteria for the rules, regulations and procedures concerning protection of the marine

86.

these activities are included in the notion of “activities in the Area”.

in respect of “activities in the Area”. This expression is defined in article 1,

Question 1 concerns the responsibilities and obligations of sponsoring States

disposal of waste, construction and operation or maintenance of installations,

Convention.

82.

regulations and procedures. These activities include: “drilling, dredging, excavation,

sponsoring State stand to a contractor pursuant to Annex III, article 4, of the

“Activities in the Area”

indicates the activities in respect of which the Authority should adopt rules,

Resolution II, they stand in the same relationship to a pioneer investor as would a

II.

the marine environment from harmful effects which may arise from such activities”,

the Annex to the 1994 Agreement. As “certifying States” under paragraph 1(c) of

pipelines and other devices related to such activities”. In the view of the Chamber,

measures ... with respect to activities in the Area to ensure effective protection for

exploration through the simplified procedure set out in section 1, paragraph 6(a)(ii) of

Article 145 of the Convention, which prescribes the taking of “[n]ecessary

28

85.

27

United Nations Conference on the Law of the Sea, obtained their contracts for
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90.

negotiated by the same parties and adopted at the same time. It therefore seems

Regulations:

These provisions of the Nodules Regulations and the Sulphides Regulations

The scope of “exploration” and “exploitation” as defined in the Regulations

The difference in scope of “activities in the Area” in the provisions of the

necessary to examine the relevant provisions within the broader framework of the

Convention and in the Nodules Regulations and the Sulphides Regulations makes it

93.

provision of Annex IV of the Convention, which has just been cited.

and exploitation of the Regulations, but not in that of “activities in the Area” in the

Convention. Processing and transportation are included in the notion of exploration

paragraph 1, and in article 145 and Annex III, article 17, paragraph 2 (f), of the

seems broader than the “activities in the Area” envisaged in Annex IV, article 1,

92.

processing and transportation systems.

transportation systems and in that of exploitation the construction and operation of

include in the notion of exploration the testing of processing facilities and

91.

Sulphides Regulations.

The same definitions are set out in regulation 1, paragraph 3(b) and (a), of the

“Exploitation” means the recovery for commercial purposes of
polymetallic nodules in the Area and the extraction of minerals therefrom,
including the construction and operation of mining, processing and
transportation systems for the production and marketing of metals.

In light of the above, the expression “activities in the Area”, in the context of

Activities directly connected with those mentioned in the previous paragraph

Transportation to points on land from the part of the high seas superjacent to

connected with extraction and lifting, should be included in activities in the Area. In

Convention. However, transportation within that part of the high seas, when directly

transportation from “activities in the Area” in Annex IV, article 1, paragraph 1, of the

of “activities in the Area”, as it would be incompatible with the exclusion of

the part of the Area in which the contractor operates cannot be included in the notion

96.

Chamber.

Convention as well as by information provided by the Authority at the request of the

the Area”. This is confirmed by the wording of Annex IV, article 1, paragraph 1, of the

conducted at a plant situated on land, is excluded from the expression “activities in

through which metals are extracted from the minerals and which is normally

covered by the expression “activities in the Area”. “Processing”, namely, the process

materials of no commercial interest, including their disposal at sea, are deemed to be

such as the evacuation of water from the minerals and the preliminary separation of

95.

the seabed and their lifting to the water surface.

both exploration and exploitation, includes, first of all, the recovery of minerals from

94.

aspects of the relevant provisions of the Convention.

provisions. They may, nevertheless be used to clarify and supplement certain

in conformity with it, should be interpreted so as to ensure consistency with its

others. The Regulations are instruments subordinate to the Convention, which, if not

activities from the scope of that expression) in one provision also applies to the

reasonable to assume that the meaning of an expression (or the exclusion of certain

and of Annexes III and IV, all belong to the same legal instrument. They were

“Exploration” means searching for deposits of polymetallic nodules in the
Area with exclusive rights, the analysis of such deposits, the testing of
collecting systems and equipment, processing facilities and transportation
systems, and the carrying out of studies of the environmental, technical,
economic, commercial and other appropriate factors that must be taken
into account in exploitation.

“exploitation” in the two Regulations. The aforementioned articles of the Convention

Annex IV, article 1, paragraph 1, rather than with that of “exploration” and

respectively. According to regulation 1, paragraph 3(b) and (a), of the Nodules

The Nodules Regulations and the Sulphides Regulations define “exploration”

and “exploitation” in the context of polymetallic nodules and polymetallic sulphides,

89.

consistent with that of article 145 and Annex III, article 17, paragraph 2(f), and

the Area” in articles 139 and Annex III, article 4, paragraph 4, of the Convention is

part of the same kind of activities.

30

Convention. It would seem preferable to consider that the meaning of “activities in

29

“activities in the Area” and from “shipboard processing”, the two are to be seen as
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Responsibilities and obligations

One consequence of the exclusion of water evacuation and disposal of

III.

“Prospecting”, although mentioned in Annex III, article 2, of the Convention

prospecting.

to observe that some aspects of the present Advisory Opinion may also apply to

exploration in mining practice and legislation, the Chamber considers it appropriate

However, considering that prospecting is often treated as the preliminary phase of

and to sponsoring States, the Chamber will not address prospecting activities.

In conformity with the questions submitted to it, which relate to “activities in the Area”

the Convention and related instruments, prospecting does not require sponsorship.

Regulations distinguish it from “exploration” and from “exploitation”. Moreover, under

Convention’s definition of “activities in the Area” because the Convention and the two

and in the Nodules Regulations and the Sulphides Regulations, is not included in the

98.

Prospecting

Convention, “to protect and preserve the marine environment”.

would be contrary to the general obligation of States Parties, under article 192 of the

excluded from those to which the responsibilities of the sponsoring State apply. This

contractor which are among the most hazardous to the environment would be

material from “activities in the Area” would be that the activities conducted by the

97.

article 139, paragraph 1; article 153, paragraph 4 (especially the last sentence); and

Annex III, article 4, paragraph 4
The sponsoring State or States shall, pursuant to article 139, have the
responsibility to ensure, within their legal systems, that a contractor so
sponsored shall carry out activities in the Area in conformity with the
terms of its contract and its obligations under this Convention. A
sponsoring State shall not, however, be liable for damage caused by any
failure of a contractor sponsored by it to comply with its obligations if that
State Party has adopted laws and regulations and taken administrative
measures which are, within the framework of its legal system, reasonably
appropriate for securing compliance by persons under its jurisdiction.

Article 153, paragraph 4
The Authority shall exercise such control over activities in the Area as is
necessary for the purpose of securing compliance with the relevant
provisions of this Part and the Annexes relating thereto, and the rules,
regulations and procedures of the Authority, and the plans of work
approved in accordance with paragraph 3. States Parties shall assist the
Authority by taking all measures necessary to ensure such compliance in
accordance with article 139.

Article 139, paragraph 1
States Parties shall have the responsibility to ensure that activities in the
Area, whether carried out by States Parties, or state enterprises or natural
or juridical persons which possess the nationality of States Parties or are
effectively controlled by them or their nationals, shall be carried out in
conformity with this Part. The same responsibility applies to international
organizations for activities in the Area carried out by such organizations.

These provisions read:

which conduct activities in the Area mentioned in article 139, paragraph 1, of the

paragraph 4, of the Convention do not do so explicitly. However, since the entities

Convention refers to sponsoring States, articles 139, paragraph 1, and 153,

paragraph 4, of the Convention. While Annex III, article 4, paragraph 4, of the

as it is referred to both in article 153, paragraph 4, and in Annex III, article 4,

101. A perusal of these three provisions reveals that article 139 plays a central role,

100.

Annex III, article 4, paragraph 4, of the Convention (especially the first sentence).

99.

that concern navigation on the high seas.

The key provisions concerning the obligations of the sponsoring States are:

Key provisions

IV.

32

could create an unnecessary conflict with provisions of the Convention such as those

material to be discarded take place. The inclusion of transportation to points on land

where the evacuation of water and the preliminary separation and disposal of

the ship or installation where the lifting process ends and another ship or installation

the case of polymetallic nodules, this applies, for instance, to transportation between
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substantially the same.

latter. As will be seen in the reply to Question 2, the subordinate role of the

under international law. It establishes a mechanism through which the rules of the

exercising their power over entities of their nationality and under their control.

and the rules, regulations and procedures of the Authority, and the plans of work

The difference between the references contained in articles 139 and 153 of

Annex III, article 4, paragraph 4, would seem to be broader than the references in

The reference to the contractor’s “obligations under this Convention” in

aforementioned obligations. Rather, it is an obligation to deploy adequate means, to

exploitation, which are based on Part XI and the relevant Annexes thereto.

106.

in each and every case, the result that the sponsored contractor complies with the

procedures of the Authority and the contracts (or plans of work) for exploration and

obligation “of conduct” and not “of result”, and as an obligation of “due diligence”.

terminology current in international law, this obligation may be characterized as an

exercise best possible efforts, to do the utmost, to obtain this result. To utilize the

110.

The sponsoring State’s obligation “to ensure” is not an obligation to achieve,

compliance by the sponsored contractor.

Such liability is limited to the State’s failure to meet its obligation to “ensure”

the view of the Chamber, this reference also includes the rules, regulations and

reference to Part XI in article 139 of the Convention includes Annexes III and IV. In

the Convention, cited in the previous paragraphs, is only one of drafting. The

105.

obligation entails “liability”. However, not every violation of an obligation by a

Convention” in Annex III, article 4, paragraph 4, of the Convention.

sponsored contractor automatically gives rise to the liability of the sponsoring State.

109.

Convention, and as “the terms of its contract and its obligations under this

As will be seen in greater detail in the reply to Question 2, a violation of this

mechanism consists in the creation of obligations which States Parties must fulfil by

Convention, as “the relevant provisions of this Part and the Annexes relating thereto,

approved in accordance with paragraph 3” in article 153, paragraph 4, of the

effective for sponsored contractors which find their legal basis in domestic law. This

binding only on the subjects of international law that have accepted them, become

These rules are referred to as “this Part” (Part XI) in article 139 of the

104.

rules to which they refer.

Convention concerning activities in the Area, although being treaty law and thus

108.

“Responsibility to ensure” points to an obligation of the sponsoring State

article 4, paragraph 4, of the Convention.

conducted by the sponsored contractor are “in conformity” or in “compliance” with the

The three provisions mentioned in paragraph 100 specify that the obligation

The central issue in relation to Question 1 concerns the meaning of the

expression “responsibility to ensure” in article 139, paragraph 1, and Annex III,

107.

(responsibility) of the sponsoring State is “to ensure” that the “activities in the Area”

103.

Obligations of the contractor whose compliance the sponsoring State must ensure

sponsoring State is not (see paragraph 199).

liability of the contractor and of the Authority is mentioned while that of the
“Responsibility to ensure”

the three key provisions of the Convention referred to in paragraph 100, is in fact

sponsoring State is reflected in Annex III, article 22, of the Convention, in which the

scope of the obligations of sponsored contractors, although indicated differently in

Authority, or the relevant contracts. As this is not the case, it would appear that the

obligations of the Authority by stating that the former has the obligation to “assist” the

It is important to note that the last sentence of article 153, paragraph 4, of the

Convention places the obligation of the sponsoring State in relationship with the

102.

than Part XI and the annexes thereto, the rules, regulations and procedures of the

were obligations of sponsored contractors set out in parts of the Convention other

provisions must be read as referring to sponsoring States.

34

articles 139 and 153 of the Convention. This difference would be relevant if there

33

Convention can do so only when there is a State Party sponsoring them, all three
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The notions of obligations “of due diligence” and obligations “of conduct” are

35

The expression “to ensure” is often used in international legal instruments to

The nature of the obligation to “ensure” in article 139 of the Convention and in

In its Judgment in the Pulp Mills on the River Uruguay case, the ICJ illustrates

Similar indications are given by the International Law Commission in its

The content of “due diligence” obligations may not easily be described in

activities in the Area concerning different kinds of minerals, for example, polymetallic

ɭɱɚɫɬɧɢɤɢ ɨɛɹɡɭɸɬɫɹ ɨɛɟɫɩɟɱɢɜɚɬɶ”, which point in the same direction.

nodules on the one hand and polymetallic sulphides or cobalt rich ferromanganese

exploration activities which, in turn, entail less risk than exploitation. Moreover,

seems reasonable to state that prospecting is, generally speaking, less risky than

in relation to the risks involved in the activity. As regards activities in the Area, it

in light, for instance, of new scientific or technological knowledge. It may also change

considered sufficiently diligent at a certain moment may become not diligent enough

“due diligence” is a variable concept. It may change over time as measures

precise terms. Among the factors that make such a description difficult is the fact that

117.

The content of the “due diligence” obligation to ensure

The obligation of the State of origin to take preventive or minimization
measures is one of due diligence. It is the conduct of the State of origin
that will determine whether the State has complied with its obligation
under the present articles. The duty of due diligence involved, however, is
not intended to guarantee that significant harm be totally prevented, if it is
not possible to do so. In that eventuality, the State of origin is required …
to exert its best possible efforts to minimize the risk. In this sense, it does
not guarantee that the harm would not occur. (Paragraph 7)

minimize the risk thereof”. The Commentary states:

appropriate measures to prevent significant transboundary harm or at any event to

the activities involving a risk of causing transboundary harm “shall take all

Hazardous Activities, adopted in 2001. According to article 3, the State of origin of

Commentary to article 3 of its Articles on Prevention of Transboundary Harm from

116.

It is an obligation which entails not only the adoption of appropriate rules
and measures, but also a certain level of vigilance in their enforcement
and the exercise of administrative control applicable to public and private
operators, such as the monitoring of activities undertaken by such
operators … (Paragraph 197)

with due diligence” as follows:

the meaning of a specific treaty obligation that it had qualified as “an obligation to act

115.

36

ഭᓄᴹ䍓ԫ⺞ ”؍and the Russian text uses the expression “Ƚɨɫɭɞɚɪɫɬɜɚ-

expression “ϥΎϤπΑ ΔϣΰϠϣ ϑήρϷ ϝϭΪϟ ϥϮϜΗ”, the Chinese text uses the expression “㕄㓖

more clearly than “ensure”, the idea of exercising diligence. The Arabic text uses the

Estados Partes estarán obligados a velar”. “Veiller à” and “velar” point out, even

respectively the expression “il incombe aux Etats Parties de veiller à …” and “los

of the French and Spanish texts of article 139 of the Convention. They use

the other provisions mentioned in paragraph 100 appears even more clearly in light

114.

pollution to other States and their environment …”.

under their jurisdiction or control are so conducted as not to cause damage by

which reads: “States shall take all measures necessary to ensure that activities

113.

An example may be found in article 194, paragraph 2, of the Convention

paragraph 1).

international law (see ILC Articles on State Responsibility, Commentary to article 8,

that the conduct of private persons or entities is not attributable to the State under

it is equally not considered satisfactory to rely on mere application of the principle

a State liable for each and every violation committed by persons under its jurisdiction,

refer to obligations in respect of which, while it is not considered reasonable to make

112.

preserve the ecological balance of the river” (paragraph 187 of the Judgment).

in acting through the [Uruguay River] Commission for the necessary measures to

upon, under article 36 [of the Statute of the River Uruguay], to exercise due diligence

and to enforce them is an obligation of conduct. Both parties are therefore called

the River Uruguay: “An obligation to adopt regulatory or administrative measures …

connected. This emerges clearly from the Judgment of the ICJ in the Pulp Mills on

111.
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obligations may be characterized as “direct obligations”.

contractor. Annex III, article 4, paragraph 4, of the Convention makes it clear that

availability of recourse for compensation in respect of damage caused by pollution;
and the obligation to conduct environmental impact assessments. These obligations

article 4, paragraph 4, last sentence, of the Convention. The main purpose of these

provisions is to exempt sponsoring States that have taken certain measures from

“obligation to ensure” and that the said obligations are in most cases couched as
obligations to ensure compliance with a specific rule.

153, paragraph 4, and Annex III, article 4, paragraph 4”. The latter provision is more

specific as it requires the sponsoring State to adopt “laws and regulations” and to

activities in the Area for the purpose of ensuring compliance with the relevant
provisions of Part XI of the Convention and related instruments. This obligation is to
be met “by taking all measures necessary to ensure such compliance in accordance
with article 139”. The obligation of the sponsoring States is a direct one, but it is to

will be provided in the reply to Question 3. As regards Question 1, it has been

established that the “due diligence” obligation “to ensure” requires the sponsoring

State to take measures within its legal system and that the measures must be

“reasonably appropriate”.

the Convention.

be met through compliance with the “due diligence obligation” set out in article 139 of

sponsoring States have the obligation to assist the Authority in its task of controlling

aspects relating to their enforcement, with respect to the contents of these measures

Pursuant to the last sentence of article 153, paragraph 4, of the Convention,

124.

120.

More specific indications concerning the content of these measures, including

The obligation to assist the Authority

reasonably appropriate for securing compliance by persons under its jurisdiction”.

take “administrative measures which are, within the framework of its legal system,

obligations can also be seen as a relevant factor in meeting the due diligence

necessary and appropriate measures to secure effective compliance under article

It must nevertheless be stated, at the outset, that compliance with these

123.

general terms in article 139, paragraph 2, of the Convention which mentions “all

also be used to clarify its “due diligence” obligation. This description remains in

liability for damage. The description of the measures to be taken by that State may

will be examined in paragraphs 124-150.

Authority for protection of the marine environment; the obligation to ensure the

Convention if one considers article 139, paragraph 2, last sentence, and Annex III,

ensure the provision of guarantees in the event of an emergency order by the

obligation to apply best environmental practices; the obligation to take measures to

over activities in the Area; the obligation to apply a precautionary approach; the

must be adopted within the legal system of the sponsoring State.

Further light on the expression “measures necessary to ensure” is shed by the

sponsoring States are: the obligation to assist the Authority in the exercise of control

the “due diligence” obligation to ensure. Necessary measures are required and these

119.

122.

these indications the Convention provides some elements concerning the content of

Among the most important of these direct obligations incumbent on

obligation to ensure a certain behaviour by the sponsored contractor. These

sponsoring States’ “responsibility to ensure” applies “within their legal systems”. With

States also have obligations with which they have to comply independently of their

“obligation to ensure”. Under the Convention and related instruments, sponsoring

The obligations of sponsoring States are not limited to the due diligence

Direct obligations of sponsoring States

entails “taking all measures necessary to ensure” compliance by the sponsored

Article 153, paragraph 4, last sentence, of the Convention states that the

121.

V.

38

obligation of the sponsoring State in accordance with article 139 of the Convention

118.

diligence has to be more severe for the riskier activities.

crusts on the other, may require different standards of diligence. The standard of due
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The reference to the precautionary approach as set out in the two Regulations

to point out that the precautionary approach is also an integral part of the general
obligation of due diligence of sponsoring States, which is applicable even outside the

in Principle 15 of the Rio Declaration” in order “to ensure effective protection for the

marine environment from harmful effects which may arise from activities in the Area”.

The provisions of the aforementioned Regulations transform this non-binding

It should be noted that while the first sentence of Principle 15 seems to refer

Moreover, by stating that the precautionary approach shall be applied by

the different capabilities of each State (see paragraphs 151-163).

the possibility of differences in application of the precautionary approach in light of

States “according to their capabilities”, the first sentence of Principle 15 introduces

129.

adopted in order to prevent “environmental degradation”.

scope to threats of “serious or irreversible damage” and to “cost-effective” measures

in general terms to the “precautionary approach”, the second sentence limits its

128.

Regulations is one of the obligations of sponsoring States.

obligation. The implementation of the precautionary approach as defined in these

statement of the precautionary approach in the Rio Declaration into a binding

127.

In order to protect the environment, the precautionary approach shall be
widely applied by States according to their capabilities. Where there are
threats of serious or irreversible damage, lack of full scientific certainty
shall not be used as a reason for postponing cost-effective measures to
prevent environmental degradation.

(hereinafter “the Rio Declaration”) reads:

The link between an obligation of due diligence and the precautionary

in setting out a “standard clause” for exploration contracts, provides that:

133. It should be further noted that the Sulphides Regulations, Annex 4, section 5.1,

measures should be taken as a matter of urgency” (paragraph 80).

conclusively assess the scientific evidence presented by the parties, it finds that

stock of southern bluefin tuna” (paragraph 79) and that “although the Tribunal cannot

that “there is scientific uncertainty regarding measures to be taken to conserve the

Reports 1999, p. 274, at paragraph 77), and is confirmed by the further statements

prudence and caution to ensure that conservation measures are taken …” (ITLOS

declaration of the Tribunal that the parties “should in the circumstances act with

Tuna Cases (New Zealand v. Japan; Australia v. Japan). This emerges from the

approach is implicit in the Tribunal’s Order of 27 August 1999 in the Southern Bluefin

132.

comply with the precautionary approach.

diligence if it disregarded those risks. Such disregard would amount to a failure to

indications of potential risks. A sponsoring State would not meet its obligation of due

impact of the activity in question is insufficient but where there are plausible

situations where scientific evidence concerning the scope and potential negative

from the activities of contractors that they sponsor. This obligation applies in

requires them to take all appropriate measures to prevent damage that might result

scope of the Regulations. The due diligence obligation of the sponsoring States

apply the precautionary approach in respect of activities in the Area, it is appropriate

States (as well as the Authority) “shall apply a precautionary approach, as reflected

Principle 15 of the 1992 Rio Declaration on Environment and Development

Regulations, both sponsoring States and the Authority are under an obligation to

paragraph 2, of the Sulphides Regulations, both of which state that sponsoring

126.

131.

regulation 31, paragraph 2, of the Nodules Regulations and regulation 33,

Having established that under the Nodules Regulations and the Sulphides

exploitation activities and activities concerning other types of minerals.

obligations set out in Part XI of the Convention and related instruments. These are

implementing the “responsibility to ensure” that sponsored contractors meet the

exploration for polymetallic nodules and polymetallic sulphides. It is to be expected

applies specifically to the activities envisaged therein, namely, prospecting and

130.

40

that the Authority will either repeat or further develop this approach when it regulates

The Nodules Regulations and the Sulphides Regulations contain provisions

39

that establish a direct obligation for sponsoring States. This obligation is relevant for

125.

Precautionary approach
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The Contractor shall take necessary measures to prevent, reduce and
control pollution and other hazards to the marine environment arising
from its activities in the Area as far as reasonably possible applying a
precautionary approach and best environmental practices.

41

In the parallel provision of the corresponding standard clauses for exploration

The Chamber observes that the precautionary approach has been

many of which reflect the formulation of Principle 15 of the Rio Declaration. In the

incorporated into a growing number of international treaties and other instruments,

135.

its own legal system in order to oblige sponsored entities to adopt such an approach.

paragraph 131, the sponsoring State has to take measures within the framework of

the precautionary approach. However, under the general obligation illustrated in

contracts in the Nodules Regulations, Annex 4, section 5.1, no reference is made to

134.

contractors whose compliance the sponsoring State has the responsibility to ensure.

standard clause just mentioned) is a contractual obligation of the sponsored

Thus, the precautionary approach (called “principle” in the French text of the

Moreover, regulation 33, paragraph 2, of the Sulphides Regulations

with an obligation to apply “best environmental practices”. The same obligation is

supplements the sponsoring State’s obligation to apply the precautionary approach

136.

Best environmental practices

relevant rules of international law applicable in the relations between the parties”.

the interpretation of a treaty should take into account not only the context but “any

in light of article 31, paragraph 3(c), of the Vienna Convention, according to which

was the main bone of contention between the parties). This statement may be read

provisions of the Statute” (i.e., the environmental bilateral treaty whose interpretation

precautionary approach may be relevant in the interpretation and application of the

in paragraph 164 of the ICJ Judgment in Pulp Mills on the River Uruguay that “a

Annex 4, section 5.1, of the Sulphides Regulations. So does the following statement

precautionary approach in the Regulations and in the “standard clause” contained in

customary international law. This trend is clearly reinforced by the inclusion of the

view of the Chamber, this has initiated a trend towards making this approach part of

378

In the absence of a specific reason to the contrary, it may be held that the

Another obligation which is directly incumbent on the sponsoring State is set

provision.

Regulation 35, paragraph 8, of the Sulphides Regulations contains an identical

the sponsoring State or States shall, in response to a request by the
Secretary-General and pursuant to articles 139 and 235 of the
Convention, take necessary measures to ensure that the contractor
provides such a guarantee or shall take measures to ensure that
assistance is provided to the Authority in the discharge of its
responsibilities under paragraph 6.

paragraph 7, of the Nodules Regulations:

Council can take such emergency measures”. In such a case, under regulation 32,

technical capability to comply promptly with emergency orders or to assure that the

contractor has not provided the Council “with a guarantee of its financial and

paragraph 8, of the Sulphides Regulations. This obligation arises where the

out in regulation 32, paragraph 7, of the Nodules Regulations and in regulation 35,

138.

marine environment

Guarantees in the event of an emergency order by the Authority for protection of the

evidenced by the subsequent adoption of the Sulphides Regulations.

Nodules Regulations should be interpreted in light of the development of the law, as

137.

due diligence.

they may be seen to have become enshrined in the sponsoring States’ obligation of

sponsoring States to apply “best environmental practices” in general terms so that

knowledge, member States of the Authority have become convinced of the need for

Regulations would seem to indicate that, in light of the advancement in scientific

contractor. The adoption of higher standards in the more recent Sulphides

clause (Annex 4, section 5.1), merely refers to the “best technology” available to the

“best environmental practices” in the Nodules Regulations; their standard contract

for exploration contracts) of the Sulphides Regulations. There is no reference to

established as a contractual obligation in section 5.1 of Annex 4 (Standard Clauses

42

This provision applies to the sponsoring State as the State with jurisdiction

the course of its activities in the Area.

Convention to provide reparation for damages caused by wrongful acts committed in

that the sponsored contractor meets its obligation under Annex III, article 22, of the

damages before its domestic courts, this provision serves the purpose of ensuring

establish procedures, and, if necessary, substantive rules governing claims for

over the persons that caused the damage. By requiring the sponsoring State to

140.

States shall ensure that recourse is available in accordance with their
legal systems for prompt and adequate compensation or other relief in
respect of damage caused by pollution of the marine environment by
natural or juridical persons under their jurisdiction.

The obligation of the contractor to conduct an environmental impact

141.

Regulation 31, paragraph 6, of the Nodules Regulations and regulation 33,

at paragraph 124. The abovementioned provisions of the two Regulations read as

This obligation is linked to the direct obligation of assisting the Authority considered

read as a relevant factor for meeting the sponsoring State’s due diligence obligation.

sponsoring State concerning environmental impact assessment, which can also be

paragraph 6, of the Sulphides Regulations establish a direct obligation of the

142.

ensure compliance by the sponsored contractor with this obligation.

proposed activities …”. The sponsoring State is under a due diligence obligation to

accompanied by an assessment of the potential environmental impacts of the

Agreement as follows: “An application for approval of a plan of work shall be

assessment is explicitly set out in section 1, paragraph 7, of the Annex to the 1994

Environmental impact assessment

VI.

Contractors and sponsoring States must cooperate with the Authority in the

As clarified in paragraph 10 of the Recommendations for the Guidance of the

It should be stressed that the obligation to conduct an environmental impact

under customary international law.

assessment is a direct obligation under the Convention and a general obligation

145.

Recommendations.

programme”. These activities are listed in paragraph 10 (a) to (c) of the

environmental impact assessment, as well as an environmental monitoring

(ISBA/7/LTC/1/Rev.1 of 13 February 2002), certain activities require “prior

Technical Commission in 2002 pursuant to regulation 38 of the Nodules Regulations

Exploration for Polymetallic Nodules in the Area, issued by the Authority’s Legal and

Contractors for the Assessment of the Possible Environmental Impacts Arising from

144.

the impact of activities in the Area.

reference zone” and in the “preservation reference zone” makes it possible to assess

Regulations). A comparison between environmental conditions in the “impact

and 7, of the Nodules Regulations and regulation 33, paragraph 6, of the Sulphides

reference zones” and “preservation reference zones” (regulation 31, paragraphs 6

mining on the marine environment, particularly through the creation of “impact

establishment of monitoring programmes to evaluate the impact of deep seabed

143.

conduct an environmental impact assessment.

appropriate means to ensure that the contractor complies with its obligation to

establishment and implementation of impact assessments, but also to use

The sponsoring State is obliged not only to cooperate with the Authority in the

Convention, and of its general obligation of due diligence under article 139 thereof.

latter’s control over activities in the Area under article 153, paragraph 4, of the

sponsoring State’s obligation to cooperate with the Authority in the exercise of the

set out in article 235, paragraph 2, of the Convention. This provision reads as follows:

for monitoring and evaluating the impacts of deep seabed mining on the marine

cooperate with the Authority in the establishment and implementation of programmes

follows: “[c]ontractors, sponsoring States and other interested States or entities shall

44

environment”. This provision is designed to clarify and ensure compliance with the

Another direct obligation that gives substance to the sponsoring State’s

43

obligation to adopt laws and regulations within the framework of its legal system is

139.

Availability of recourse for compensation

379

With respect to customary international law, the ICJ, in its Judgment in Pulp

When States have reasonable grounds for believing that planned
activities under their jurisdiction or control may cause substantial pollution
of or significant and harmful changes to the marine environment, they
shall, as far as practicable, assess the potential effects of such activities
on the marine environment and shall communicate reports of the results
of such assessments in the manner provided in article 205.
[Article 205 refers to an obligation to publish reports.]

Although aimed at the specific situation under discussion by the Court, the

a practice, which in recent years has gained so much acceptance among
States that it may now be considered a requirement under general
international law to undertake an environmental impact assessment
where there is a risk that the proposed industrial activity may have a
significant adverse impact in a transboundary context, in particular, on a
shared resource. Moreover, due diligence, and the duty of vigilance and
prevention which it implies, would not be considered to have been
exercised, if a party planning works liable to affect the régime of the river
or the quality of its waters did not undertake an environmental impact
assessment on the potential effects of such works. (Paragraph 204)

In light of the above, the Chamber is of the view that the obligations of the

With respect to activities in the Area, the fifth preambular paragraph of the

Interests and needs of developing States

Accordingly, it is necessary to examine whether developing sponsoring States

content, the indications in the Regulations, and especially in the Recommendations

While article 206 of the Convention gives only few indications of this scope and

assessment” (paragraph 205 of the Judgment in Pulp Mills on the River Uruguay).

international law does not “specify the scope and content of an environmental impact
The effective participation of developing States in activities in the Area
shall be promoted as specifically provided for in this Part, having due
regard to their special interests and needs, and in particular to the special
needs of the land-locked and geographically disadvantaged among them
to overcome obstacles arising from their disadvantaged location,
including remoteness from the Area and difficulty of access to and from it.

According to article 148 of the Convention:

It must, however, be observed that, in the view of the ICJ, general

deposits in the Area which lie across limits of national jurisdiction”.

notifications set out in article 142 of the Convention with respect to “resource

149.

Under article 140, paragraph 1, of the Convention:
Activities in the Area shall, as specifically provided for in this Part, be
carried out for the benefit of mankind as a whole, irrespective of the
geographical location of States, whether coastal or land-locked, and
taking into particular consideration the interests and needs of developing
States …

154.

153.

States under the Convention and related instruments.

enjoy preferential treatment as compared with that granted to developed sponsoring

152.

will contribute to the realization of a just and equitable international
economic order which takes into account the interests and needs of
mankind as a whole and, in particular, the special interests and needs of
developing countries, whether coastal or land-locked.

paragraphs:

Convention states that the achievement of the goals set out in previous preambular

151.

VII.

Regulations.

assessments extend beyond the scope of application of specific provisions of the

contractors and of the sponsoring States concerning environmental impact

150.

applies in the context of activities in the Area.

referred to in paragraph 144, add precision and specificity to the obligation as it

46

impact assessments should be included in the system of consultations and prior

the customary rule mentioned by the ICJ, it may be considered that environmental

also apply to resources that are the common heritage of mankind. Thus, in light of

limits of national jurisdiction; and the Court’s references to “shared resources” may

also apply to activities with an impact on the environment in an area beyond the

scope of the Regulations. The Court’s reasoning in a transboundary context may

language used seems broad enough to cover activities in the Area even beyond the

148.

45

As regards the Convention, article 206 states the following:

Mills on the River Uruguay, speaks of:

147.

146.
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These provisions develop, with respect to activities in the Area, the statement

47

developed.

and needs is to be achieved “as specifically provided for” in Part XI (an expression

States from setting up companies in developing States, acquiring their nationality
and obtaining their sponsorship in the hope of being subjected to less burdensome
regulations and controls. The spread of sponsoring States “of convenience” would

immediately that there are several provisions designed to ensure the participation of

developing States in activities in the Area and to take into particular consideration

their interests and needs.

developing sponsoring States.

developed “for the benefit of developing States” (article 143, paragraph 3, of the

161.

and the Sulphides Regulations that set out the obligation for the sponsoring State to
apply a precautionary approach in ensuring effective protection of the marine
environment refer to Principle 15 of the Rio Declaration. As mentioned earlier,
Principle 15 provides that the precautionary approach shall be applied by States
“according to their capabilities”. It follows that the requirements for complying with
the obligation to apply the precautionary approach may be stricter for the developed
than for the developing sponsoring States. The reference to different capabilities in
the Rio Declaration does not, however, apply to the obligation to follow “best
environmental practices” set out, as mentioned above, in regulation 33, paragraph 2,
of the Sulphides Regulations.

the transfer of technology to developing States (article 144, paragraph 1, of the

Convention and section 5 of the Annex to the 1994 Agreement), and to provide

training opportunities for personnel from developing States (article 144, paragraph 2,

of the Convention and section 5 of the Annex to the 1994 Agreement); in the

permission granted to the Authority in the exercise of its powers and functions to give

special consideration to developing States, notwithstanding the rule against

discrimination (article 152 of the Convention); and in the obligation of the Council to

take “into particular consideration the interests and needs of developing States” in

recommending, and approving, respectively, rules regulations and procedures on the

equitable sharing of financial and other benefits derived from activities in the Area

(articles 160, paragraph 2(f)(i), and 162, paragraph 2(o)(i), of the Convention).

As pointed out in paragraph 125, the provisions of the Nodules Regulations

the sponsoring State could provide for different treatment for developed and

marine scientific research in the Area in order to ensure that programmes are

Convention); and in the obligation of the Authority and of States Parties to promote

160.

These observations do not exclude that rules setting out direct obligations of

common heritage of mankind.

environment, the safe development of activities in the Area and protection of the

Convention); in the obligation of States to promote international cooperation in

the deep seabed reserved for the Authority (Annex III, articles 8 and 9, of the

granting a preference to developing States that wish to engage in mining in areas of

157.

The approach of the Convention to this is particularly evident in the provisions

consistent with the need to prevent commercial enterprises based in developed

in specific provisions of Part XI of the Convention. A perusal of Part XI shows

jeopardize uniform application of the highest standards of protection of the marine

159.

clause for the consideration of such interests and needs beyond what is provided for

Equality of treatment between developing and developed sponsoring States is

the sponsoring State apply equally to all sponsoring States, whether developing or

developing States in activities in the Area taking into account their special interests

also found in article 140 of the Convention). This means that there is no general

concluded that the general provisions concerning the responsibilities and liability of

According to this provision, the general purpose of promoting the participation of

observed above, there is no provision requiring the consideration of such interests

according preferential treatment to sponsoring States that are developing States. As

and needs beyond what is specifically stated in Part XI. It may therefore be

For the purposes of the present Advisory Opinion, and in particular of

However, none of the general provisions of the Convention concerning the

responsibilities (or the liability) of the sponsoring State “specifically provides” for

158.
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Question 1, it is important to determine the meaning of article 148 of the Convention.

156.

in the fifth preambular paragraph of the Convention.

155.

381

by it and effectively controlled by it, to inform the Authority that it wishes to submit a

refers to the right of a developing State or any natural or juridical person sponsored

important is that Annex III, article 9, paragraph 4, of the Convention specifically

effective participation of developing States in activities in the Area. What is more

noted above, article 148 of the Convention speaks about the promotion of the

interests and needs of developing countries, whether coastal or landlocked”. As

account the interests and needs of mankind as a whole and, in particular, the special

the realization of a just and equitable international economic order which takes into

emphasizes that the achievement of the goals of the Convention will “contribute to

164.

The Chamber will further take into account articles 235 and 304 as well as

further deal with the issue of liability in future regulations on exploitation. The
Chamber would like to emphasize that it does not consider itself to be called upon to
lay down such future rules on liability. The member States of the Authority may,

and the 1994 Agreement, by an entity whom it has sponsored

under Article 153, paragraph 2(b), of the Convention?

pertinent rules on the liability of sponsoring States in the Convention.

however, take some guidance from the interpretation in this Advisory Opinion of the

the exploitation phase, it is to be expected that member States of the Authority will

comply with the provisions of the Convention in particular Part XI,

potential for damage, particularly to the marine environment, may increase during

by the Authority deal only with prospecting and exploration. Considering that the

Regulations. In this context, the Chamber notes that the Regulations issued to date

relevant rules on liability set out in the Nodules Regulations and the Sulphides

Annex III, article 22, of the Convention. Lastly, it will consider, as appropriate, the

168.

A sponsoring State shall not, however, be liable for damage caused by
any failure of a contractor sponsored by it to comply with its obligations if
that State Party has adopted laws and regulations and taken
administrative measures which are, within the framework of its legal
system, reasonably appropriate for securing compliance by persons
under its jurisdiction.

Annex III, article 4, paragraph 4, second sentence, of the Convention states:

Without prejudice to the rules of international law and Annex III, article 22,
damage caused by the failure of a State Party or international
organization to carry out its responsibilities under this Part shall entail
liability; States Parties or international organizations acting together shall
bear joint and several liability. A State Party shall not however be liable
for damage caused by any failure to comply with this Part by a person
whom it has sponsored under article 153, paragraph 2(b), if the State
Party has taken all necessary and appropriate measures to secure
effective compliance under article 153, paragraph 4, and Annex III, article
4, paragraph 4.

What is the extent of liability of a State Party for any failure to

The second question submitted to the Chamber is as follows:

Question 2

Developing States should receive necessary assistance including training.

participate in deep seabed mining on an equal footing with developed States.

require effective implementation with a view to enabling the developing States to

developing States. Together with those provisions mentioned in paragraph 157, they

reserving half of the proposed contract areas in favour of the Authority and

plan of work with respect to a reserved area. These provisions have the effect of

167.

166.

163.
Article 139, paragraph 2, of the Convention reads:

Annex III, article 4, paragraph 4, of the Convention.

to a given State in the relevant scientific and technical fields.

It should be pointed out that the fifth preambular paragraph of the Convention

paragraph 2, of the Convention, read in conjunction with the second sentence of

In replying to this question, the Chamber will proceed from article 139,

Applicable provisions

specific situation is the level of scientific knowledge and technical capability available

I.

50

165.

Furthermore, the reference to “capabilities” is only a broad and imprecise

49

reference to the differences in developed and developing States. What counts in a

162.

382

From the wording of article 139, paragraph 2, of the Convention, it is evident

link between the damage caused by the contractor and the sponsoring State’s
liability (see paragraph 181).

p. 10, at paragraph 171) as well as by the ICJ (for example, Armed Activities on the

Territory of the Congo (Democratic Republic of Congo v. Uganda), Judgment, ICJ

II.

At the outset, the Chamber would like to state its understanding of the system

175.

171.

responsibilities (see paragraphs 64 to 71 on the meaning of key terms); and the
occurrence of damage.

The “without prejudice” clause in the first sentence of article 139, paragraph 2, of the

Convention refers to the rules of international law concerning the liability of States

article 139, paragraph 2, of the Convention, may consist in an act or an omission that
is contrary to that State’s responsibilities under the deep seabed mining regime.

that these rules supplement the rules concerning the liability of the sponsoring State

set out in the Convention.

the requirements of the obligation which the sponsoring State is said to have

Whether a sponsoring State has carried out its responsibilities depends primarily on

177.

liability is also contained in article 304 of the Convention. The Chamber considers

The failure of a sponsoring State to carry out its responsibilities, referred to in

two conditions for liability to arise: the failure of the sponsoring State to carry out its

contractor and the Authority (referred to in Annex III, article 22, of the Convention).

Parties and international organizations. A reference to the international law rules on

176.

second sentence, of the Convention), and rules concerning the liability of the

The wording of article 139, paragraph 2, of the Convention clearly establishes

with Annex III, article 4, paragraph 4, of the Convention.

the liability of States Parties (article 139, paragraph 2, first sentence, of the

Convention), rules concerning sponsoring State liability (article 139, paragraph 2,

liability as set out in article 139, paragraph 2, of the Convention, read in conjunction

The Chamber will now turn to the interpretation of the elements constituting

Failure to carry out responsibilities

to above, prescribe or refer to different sources of liability, namely, rules concerning

Article 139, paragraph 2, of the Convention and the related provisions referred

III.

sponsoring States.

responsibilities in general, the second sentence deals only with the liability of

instruments.

of liability in regard to sponsoring States as set out in the Convention and related

170.

Liability in general

covers the failure of States Parties, including sponsoring States, to carry out their

Whereas the first sentence of article 139, paragraph 2, of the Convention

paragraph 4, second sentence, of the Convention will establish more precisely the

(Saint Vincent and the Grenadines v. Guinea), Judgment, ITLOS Reports 1999,

174.

damage. An examination of article 139 of the Convention and Annex III, article 4,

versions, have been invoked as such by the Tribunal (The M/V “SAIGA” (No. 2)

Reports 2005, p. 168, at paragraph 160).

failure of the sponsored contractor to comply with its obligations, thereby causing

are considered to reflect customary international law. Some of them, even in earlier

There is, however, a link between the liability of the sponsoring State and the

173.

especially in light of the ILC Articles on State Responsibility. Several of these articles

international law”, account will have to be taken of such rules under customary law,

sponsored contractor to meet its obligations (see paragraph 182).

and the development of further rules regarding responsibility and liability under

that liability arises from the failure of the sponsoring State to carry out its own

172.

52

responsibilities. The sponsoring State is not, however, liable for the failure of the

Since article 139, paragraph 2, and article 304 of the Convention refer,

51

respectively, to the “rules of international law” and to “the application of existing rules

169.

383

which the sponsoring State has failed to carry out its responsibilities but there has

entails liability only if there is damage. This provision covers neither the situation in

the Convention, the failure of a sponsoring State to carry out its responsibilities

As stated above, according to the first sentence of article 139, paragraph 2, of

in light of the erga omnes character of the obligations relating to preservation of the

both the first and second sentences of the same paragraph.

178.

“on behalf” of mankind. Each State Party may also be entitled to claim compensation

obligations in relation to damage caused by a sponsored contractor is covered by

Damage

article 137, paragraph 2, of the Convention, which states that the Authority shall act

article 139, paragraph 2, of the Convention, its liability for failure to meet its

IV.

to make such a claim. It may, however, be argued that such entitlement is implicit in

failure to meet its direct obligations is governed exclusively by the first sentence of

Neither the Convention nor the relevant Regulations (regulation 30 of the

and damage to the marine environment. Subjects entitled to claim compensation

damage to the Area and its resources constituting the common heritage of mankind,

compensation. It may be envisaged that the damage in question would include

constitutes compensable damage, or which subjects may be entitled to claim

Nodules Regulations and regulation 32 of the Sulphides Regulations) specifies what

179.

no material damage results from its failure to meet its international obligations.

Responsibility, a State may be held liable under customary international law even if

paragraph 9 of the Commentary to article 2 of the ILC Articles on State

Rainbow Warrior Affair, UNRIAA, 1990, vol. XX, p. 215, at paragraph 110), and in

1986 between the two States and which related to the problems arising from the

concerning the interpretation or application of two agreements, concluded on 9 July

Arbitration (Case concerning the difference between New Zealand and France

customary international law rule on liability since, as stated in the Rainbow Warrior

sponsoring State has met its obligations. This constitutes an exception to the

been no damage, nor the situation in which there has been damage but the
Article 139, paragraph 2, first sentence, of the Convention refers to “damage

Article 139, paragraph 2, of the Convention establishes that sponsoring States

link cannot be presumed and must be proven. The rules on the liability of sponsoring

result of the sponsoring State’s failure to carry out its responsibilities. Such a causal

to arise, it is necessary to establish that there is damage and that the damage was a

failure to carry out its own responsibilities. In order for the sponsoring State’s liability

State’s liability arises not from a failure of a private entity but rather from its own

with Part XI of the Convention (see paragraph 108). This means that the sponsoring

are responsible for ensuring that activities in the Area are carried out in conformity

182.

failure of that State and the damage caused by the sponsored contractor.

for the sponsoring State’s liability to arise, there must be a causal link between the

and the consequent damage. Nevertheless, the Chamber is of the view that, in order

link. It refers only to a causal link between the activity of the sponsored contractor

sentence of article 139, paragraph 2, of the Convention does not mention this causal

and the failure of the sponsoring State to meet its responsibilities. The second

caused”, which clearly indicates the necessity of a causal link between the damage

181.

Causal link between failure and damage

Any State other than an injured State is entitled to invoke the
responsibility of another State ...if: (a) the obligation breached is owed to
a group of States including that State, and is established for the
protection of a collective interest of the group; or (b) the obligation
breached is owed to the international community as a whole.

be made to article 48 of the ILC Articles on State Responsibility, which provides:

environment of the high seas and in the Area. In support of this view, reference may

180.

also determines the scope of liability. Whereas the liability of the sponsoring State for

No provision of the Convention can be read as explicitly entitling the Authority

the sea, and coastal States.

to the activities carried out by sponsored contractors. The nature of these obligations

sponsoring States have both direct obligations of their own and obligations in relation

54

may include the Authority, entities engaged in deep seabed mining, other users of

53

breached. As stated above in the reply to Question 1 (see paragraph 121),

384

the reply to Question 3.

established in Annex III to the Convention and related instruments does not provide

In the event that no causal link pertaining to the failure of the sponsoring

The Chamber will now direct its attention to the meaning of the clause “shall

185.

With regard to the standard of liability, it was argued in the proceedings that

sponsorship of more than one State Party. This occurs when the applicant holds
more than one nationality or where it holds the nationality of one State and is
controlled by another State or by nationals of another State.

Convention, the Regulations or its contract, and such failure results in damage, the

sponsoring State cannot be held liable. The condition for exemption of the

sponsoring State from liability is that, as specified in article 139, paragraph 2, of the

situations, applicants for contracts of exploration or exploitation may require the

According to Annex III, article 4, paragraph 3, of the Convention, in certain

This clause provides for the exemption of the sponsoring State from liability.

190.

Multiple sponsorship

application of strict liability.

arises only from its failure to meet its obligation of due diligence. This rules out the

however, would like to point out that liability for damage of the sponsoring State

the sponsoring State has strict liability, i.e., liability without fault. The Chamber,

189.

Standard of liability

sponsoring State.

Its effect is that, in the event that the sponsored contractor fails to comply with the

186.

in Annex III, article 4, paragraph 4, second sentence, of the Convention.

not however be liable for damage” in article 139, paragraph 2, second sentence, and

Exemption from liability

V.

presumed.

between the sponsoring State’s failure and the damage, and such a link cannot be

by the damage caused by sponsored contractors. There must be a causal link

States arises from their failure to carry out their own responsibilities and is triggered

184.

For these reasons, the Chamber concludes that the liability of sponsoring

issues, namely, the standard of liability, multiple sponsorship, the amount and form

paragraphs 208 to 211.

of compensation and the relationship between the liability of the contractor and of the

paragraph 2, second sentence, of the Convention. This requires addressing several

customary international law rules on State responsibility. This issue is dealt with in

The Chamber will now deal with the scope of liability under article 139,

188.

the question arises whether they may nevertheless be held liable under the

States to carry out their responsibilities and the damage caused can be established,

183.

Scope of liability under the Convention

measures to be taken in order to avoid liability. This matter is dealt with in detail in

State Responsibility). As explained in the present paragraph, the liability regime

VI.

does not give sponsoring States unlimited discretionary powers concerning the

acknowledged and adopted by a State as its own (article 11 of the ILC Articles on

for the attribution of activities of sponsored contractors to sponsoring States.

187.

(article 5 of the ILC Articles on State Responsibility) or where its conduct is

It may be pointed out that Annex III, article 4, paragraph 4, of the Convention

the Convention.

Under international law, the acts of private entities are not directly attributable to

States except where the entity in question is empowered to act as a State organ

compliance” under article 153, paragraph 4, and Annex III, article 4, paragraph 4, of

instruments are in line with the rules of customary international law on this issue.

56

Convention, it has taken “all necessary and appropriate measures to secure effective

55

States set out in article 139, paragraph 2, of the Convention and in the related
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Neither article 139, paragraph 2, nor Annex III, article 4, paragraph 4, of the

57

paragraph 193, are equally valid with regard to the liability of the sponsoring State.

paragraph 5(c), of the Nodules Regulations and under regulation 13, paragraph 4(c),

quo ante.

Regulations issued by the Authority.

As regards the amount of compensation payable, it is pertinent to refer again

make full reparation for the injury caused by the internationally wrongful act”. The

Articles on State Responsibility: “The responsible State is under an obligation to

International Law Commission. According to article 31, paragraph 1, of the ILC

case (PCIJ Series A, No. 17, p. 47). This obligation was further reiterated by the

reached by the Permanent Court of International Justice in the Factory of Chorzów

integrum is currently part of customary international law. This conclusion was first

The obligation for a State to provide for a full compensation or restituto in

to the said Regulations).

194.

sponsoring State, attention may be drawn to Annex III, article 22, of the Convention.

The contractor shall have responsibility or liability for any damage arising
out of wrongful acts in the conduct of its operations, account being taken
of contributory acts or omissions by the Authority. Similarly, the Authority
shall have responsibility or liability for any damage arising out of wrongful
acts in the exercise of its powers and functions, including violations under
article 168, paragraph 2, account being taken of contributory acts or
omissions by the contractor. Liability in every case shall be for the actual
amount of damage. (Emphasis added)

This provision reads as follows:

199.

Concerning the relationship between the contractor’s liability and that of the

Relationship between the liability of the contractor and of the sponsoring State

Chamber, this is equally valid for the liability of the sponsoring State.

damage even after the completion of the exploration phase. In the view of the

and regulation 32 of the Sulphides Regulations, the contractor remains liable for

the identical section 16.1 of the Standard Clauses for exploration contracts (Annex 4

Nodules Regulations, the identical regulation 32 of the Sulphides Regulations, and

amount of damage.” In this context, note should be taken of regulation 30 of the

and the sponsored contractor, that “[l]iability in every case shall be for the actual

to Annex III, article 22, of the Convention, which states, with respect to the Authority

193.

Amount and form of compensation

It should be noted that, according to regulation 30 of the Nodules Regulations

the actual damage and the technical feasibility of restoring the situation to the status

sponsorship, liability is joint and several unless otherwise provided in the

198.

197.

It is the view of the Chamber that the form of reparation will depend on both

Full reparation for the injury caused by the internationally wrongful act
shall take the form of restitution, compensation and satisfaction, either
singly or in combination, in accordance with the provisions of this chapter.

Accordingly, the Chamber takes the position that, in the event of multiple

sponsorship do not differentiate between single and multiple sponsorship.

article 139, paragraph 2, of the Convention and related instruments dealing with

Apart from the exception mentioned in paragraph 191, the provisions of

to article 34 of the ILC Articles on State Responsibility. It reads:

obligations entails liability.

192.

196.

applicant. Consequently, in this case, a failure of that State to comply with its

As far as the form of the reparation is concerned, the Chamber wishes to refer

concerning liability of the contractor for the actual amount of damage, referred to in

contractor is concerned. Such certification as required under regulation 12,

of the Sulphides Regulations must be provided by the State that controls the

195.

In the light of the foregoing, it is the view of the Chamber that the provisions

or oil pollution, provide for limitations on liability together with strict liability.

Chamber notes in this context that treaties on specific topics, such as nuclear energy

58

respect, with an exception as far as the certification of financial viability of the

Regulations and the Sulphides Regulations also do not provide guidance in this

Convention, indicates how sponsoring States are to share their liability. The Nodules

191.

386

Parties have taken the opposite position.

and functions rests with the contractor and the Authority, respectively, rather than

from its own failure to comply with its responsibilities under the Convention and
related instruments. The liability of the sponsored contractor arises from its failure to
comply with its obligations under its contract and its undertakings thereunder. As has
been established, the liability of the sponsoring State depends on the occurrence of
damage resulting from the failure of the sponsored contractor. However, as noted in
paragraph 182, this does not make the sponsoring State responsible for the damage
caused by the sponsored contractor.

State bear joint and several liability was raised in the proceedings. Nothing in the

Convention and related instruments indicates that this is the case. Joint and several

liability arises where different entities have contributed to the same damage so that

full reparation can be claimed from all or any of them. This is not the case under the

liability regime established in article 139, paragraph 2, of the Convention. As noted

above, the liability of the sponsoring State arises from its own failure to carry out its

responsibilities, whereas the contractor’s liability arises from its own non-compliance.

to consider the establishment of a trust fund to compensate for the damage not

however, automatically attributable to the sponsoring State.

207.

sponsoring State to claim exemption from liability as article 139, paragraph 2,
second sentence, of the Convention does not apply.

occur if the sponsoring State failed to meet its obligations but that failure is not

causally linked to the damage. In their written and oral statements, States Parties

have expressed different views on this issue. Some have argued that the sponsoring

In the event of failure to comply with direct obligations, it is not possible for the

covered by article 139, paragraph 2, first sentence, of the Convention.

appropriate measures, the sponsored contractor has caused damage and is unable

to meet its liability in full. It was further pointed out that a gap in liability may also

for direct obligations of sponsoring States. Liability for violation of such obligations is

notwithstanding the fact that the sponsoring State has taken all necessary and

As stated in paragraph 121, the Convention and related instruments provide

Liability of sponsoring States for violation of their direct obligations

206.

The situation becomes more complex if the contractor has not covered the

VII.

Convention which refers to such possibility.

damage fully. It was pointed out in the proceedings that a gap in liability may occur if,

203.

for reparation by the sponsoring State.

Annex III, article 22, of the Convention, in the view of the Chamber, there is no room

If the contractor has paid the actual amount of damage, as required under

not liable under article 139, paragraph 2, of the Convention, the Authority may wish

view of the Chamber, this is merely a trigger mechanism. Such damage is not,

202.

arise where a contractor does not meet its liability in full while the sponsoring State is

activities or omissions of the sponsored contractor (see paragraph 181). But, in the

covered. The Chamber draws attention to article 235, paragraph 3, of the

205.

that the liability of the sponsoring State depends upon the damage resulting from

Both forms of liability exist in parallel. There is only one point of connection, namely,
Taking into account that, as shown above in paragraph 203, situations may

sponsored contractor exist in parallel. The liability of the sponsoring State arises

In this context, the question of whether the contractor and the sponsoring

outlined in paragraph 201, the liability of the sponsoring State and the liability of the

the Convention and in related instruments leaves no room for residual liability. As

Authority and the sponsoring State.

201.

204.

responsibilities for deep seabed mining activities between the contractor, the

In the view of the Chamber, the liability regime established by article 139 of

State under article 139, paragraph 2, of the Convention are not met. Other States

with the sponsoring State. In the view of the Chamber, this reflects the distribution of

the sponsored contractor although the conditions for a liability of the sponsoring

State has a residual liability, that is, the liability to cover the damage not covered by

60

conduct of the contractor’s operations or in the exercise of the Authority’s powers

No reference is made in this provision to the liability of sponsoring States. It

59

may therefore be deduced that the main liability for a wrongful act committed in the

200.

387

The Chamber will now consider the impact of international law on the deep

208.

address the issue of damages resulting from acts not prohibited under international

Chamber is aware of the efforts made by the International Law Commission to

recourse to liability of the sponsoring State under customary international law. The

gap in liability which might occur in such a situation cannot be closed by having

Convention even if activities of the sponsored contractor have resulted in damage. A

obligations, there is no room for its liability under article 139, paragraph 2, of the

The failure by a sponsoring State to meet its obligations not resulting in

Lastly, the Chamber would like to point out that article 304 of the Convention

seabed mining regime or in conventional or customary international law.

international law. Such rules may either be developed in the context of the deep

thus opens the liability regime for deep seabed mining to new developments in

responsibility and liability is not considered to be static. Article 304 of the Convention

also to the development of further rules. The regime of international law on

refers not only to existing international law rules on responsibility and liability, but

211.

this is confirmed by the ILC Articles on State Responsibility.

damage a requirement for the liability of States. As already stated in paragraph 178,

material damage is covered by customary international law which does not make

210.

covered otherwise.

the Authority to the option of establishing a trust fund to cover such damages not

for lawful acts. Here again (see paragraph 205) the Chamber draws the attention of

law. However, such efforts have not yet resulted in provisions entailing State liability

The focus of Question 3, as of Questions 1 and 2, is on sponsoring States.

Article 139, paragraph 2, of the Convention provides that the sponsoring

Article 139, paragraph 2, of the Convention does not specify the measures

A sponsoring State shall not, however, be liable for damage caused by
any failure of a contractor sponsored by it to comply with its obligations if

part of Annex III, article 4, paragraph 4, reads as follows:

paragraph 4, and Annex III, article 4, paragraph 4, of the Convention. The relevant

that are “necessary and appropriate”. It simply draws attention to article 153,

215.

paragraph 4”.

secure effective compliance under article 153, paragraph 4, and Annex III, article 4,

Convention, “if the State Party has taken all necessary and appropriate measures to

the Convention by an entity sponsored by it under article 153, paragraph 2(b), of the

State shall not be liable for damage caused by any failure to comply with Part XI of

214.

reference to article 139 of the Convention for guidance in the matter.

not specify the measures to be taken by the sponsoring State. It makes a cross-

concept of the sponsoring State and the measures that it must take. Article 153 does

this inquiry is article 153 of the Convention, since it introduces for the first time the

in particular article 139 and Annex III, and the 1994 Agreement. The starting point for

sponsoring State “must” take in order to fulfil its responsibility under the Convention,

The Question seeks to find out the “necessary and appropriate measures” that the

213.

General aspects

1994 Agreement?

Convention and related instruments.

I.

the Convention, in particular Article 139 and Annex III, and the

As already indicated, if the sponsoring State has not failed to meet its

sponsoring State must take in order to fulfil its responsibility under

statement may be used to fill a gap in the liability regime established in Part XI of the

209.

What are the necessary and appropriate measures that a

The third question submitted to the Chamber is as follows:

international law (see paragraph 169). It remains to be considered whether such

212.

Question 3

62

Convention, state that their provisions are “without prejudice” to the rules of

seabed liability regime. Articles 139, paragraph 2, first sentence, and 304 of the

“Without prejudice” clause

61

VIII.
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Although the terminology used in these provisions varies slightly, they deal in

that State Party has adopted laws and regulations and taken
administrative measures which are, within the framework of its legal
system, reasonably appropriate for securing compliance by persons
under its jurisdiction.

63

Under these provisions, in the system of the responsibilities and liability of the

provided in article 139, paragraph 2, as well as in Annex III, article 4, paragraph 4, of

sponsoring State from liability for damage caused by the sponsored contractor, as

relevant contract. On the other hand, they also have the function of exempting the

obligations under the Convention and related instruments as well as under the

these measures have the function of ensuring compliance by the contractor with its

although interconnected, functions as set out in the Convention. On the one hand,

sponsoring State, the “necessary and appropriate measures” have two distinct,

217.

“necessary and appropriate measures” in article 139, paragraph 2, of the Convention.

article 4, paragraph 4, of the Convention contains an explanation of the words

essence with the same subject matter and convey the same meaning. Annex III,

216.

Annex III, article 4, paragraph 4, of the Convention requires the sponsoring

218.

measures or contractual arrangements alone, as specified in paragraphs 223 to 226.

not all the obligations of a contractor may be enforced through administrative

the sponsoring State. The adoption of laws and regulations is prescribed because

regulations and administrative measures required depend upon the legal system of

administrative measures are necessary. The scope and extent of the laws and

is here a stipulation that the adoption of laws and regulations and the taking of

State to adopt laws and regulations and to take administrative measures. Thus, there

Laws and regulations and administrative measures

II.

paragraphs.

addressed in the reply to Question 2 and will be further addressed in the following

ensure compliance by the sponsored contractor, while the second has been partially

Question 1, in connection with the due diligence obligation of the sponsoring State to

the Convention. The first of these functions has been illustrated in the reply to

389

Since the sponsoring State is responsible for ensuring that the contractor acts

It may be observed in this regard that the Nodules Regulations were approved

The national measures to be taken by the sponsoring State should also cover

As already indicated, the national measures, once adopted, may not be

of mankind.

contractor meets its obligations effectively without detriment to the common heritage

be kept under review so as to ensure that they meet current standards and that the

appropriate in perpetuity. It is the view of the Chamber that such measures should

222.

Sulphides Regulations.

as provided for in regulation 30 of the Nodules Regulations and regulation 32 of the

the obligations of the contractor even after the completion of the exploration phase,

221.

keeping with the provisions of the Regulations.

required, if necessary, to bring their laws, regulations and administrative measures in

after the pioneer investors had been registered. In view of this, certifying States are

220.

from liability.

with the obligation of due diligence of the sponsoring State and for its exemption

concluding a contract with the Authority, it is a necessary requirement for compliance

such laws, regulations and administrative measures is not a condition precedent for

force at all times that a contract with the Authority is in force. While the existence of

Convention, that State’s laws, regulations and administrative measures should be in

in accordance with the terms of the contract and with its obligations under the

219.

eliminating avoidable duplication of work.

various activities of the sponsoring State and those of the Authority with a view to

the sponsored contractor. They may also provide for the co-ordination between the

establishment of enforcement mechanisms for active supervision of the activities of

be needed. Laws, regulations and administrative measures may include the

regard. Administrative measures aimed at securing compliance with them may also

But laws and regulations by themselves may not provide a complete answer in this

sponsoring State is an essential requirement in a number of national jurisdictions.

Support for the enforcement of contractor’s obligations under the domestic law of the

64

It is the requirement in Annex III, article 4, paragraph 4, of the Convention,

223.

their judicial character. Nevertheless, without encroaching on the policy choices a
sponsoring State may make, the Chamber deems it appropriate to indicate some

Convention. Nor would they establish legal obligations that could be invoked against

the sponsoring State by entities other than the sponsored contractor.

second sentence of the same paragraph. It requires the sponsoring State to adopt
laws and regulations and to take administrative measures which are, within the
framework of its legal system, “reasonably appropriate” for securing compliance by
persons under its jurisdiction. The standard for determining what is appropriate is not
open-ended. The measures taken must be “reasonably appropriate”. The
appropriateness of the measures taken may be justified only if they are agreeable to
reason and not arbitrary.

229.

sponsorship agreement, if any, between the sponsoring States and the contractor

should be submitted to the Authority or made publicly available. The only

requirement is the submission of a certificate of sponsorship issued by the

sponsoring State (regulation 11, paragraph 3(f), of the Nodules Regulations and of

the Sulphides Regulations), in which the sponsoring State declares that it “assumes

responsibility in accordance with article 139, article 153, paragraph 4, and Annex III,

article 4, paragraph 4, of the Convention”.

226.

that State itself within the framework of its legal system. This determination is,
therefore, left to the discretion of the sponsoring State. Annex III, article 4, paragraph
4, of the Convention requires the sponsoring State to put in place laws and
regulations and to take administrative measures that are “reasonably appropriate” so

common interest of all States in the proper implementation of the principle of the

common heritage of mankind by assisting the Authority and by acting on its own with

a view to ensuring that entities under its jurisdiction conform to the rules on deep

seabed mining. Contractual arrangements alone cannot satisfy the obligation

The measures to be taken by the sponsoring State must be determined by

terms of Annex III, article 4, paragraph 4, of the Convention is made clear in the

Regulations and the Sulphides Regulations contain no requirement that a

As stated above, the role of the sponsoring State is to contribute to the

228.

What is expected with regard to the responsibility of the sponsoring State in

paragraph 4, of the Convention.

measures under articles 139, paragraph 2, 153, paragraph 4, and Annex III, article 4,

fact, may not be required at all. Annex III of the Convention, and the Nodules

met its obligations. A sponsorship agreement may not be publicly available and, in

difficult to verify, through publicly available measures, that the sponsoring State had

225.

The “contractual” approach would, moreover, lack transparency. It will be

Convention. Judicial bodies may not perform functions that are not in keeping with

general considerations that a sponsoring State may find useful in its choice of

that the sponsoring State must take in order to fulfil its responsibilities under the

called upon to render specific advice as to the necessary and appropriate measures

administrative measures referred to in Annex III, article 4, paragraph 4, of the

Mere contractual obligations between the sponsoring State and the sponsored

contractor may not serve as an effective substitute for the laws and regulations and

224.

will enable it to discharge its responsibilities. Policy choices on such matters must be
made by the sponsoring State. In view of this, the Chamber considers that it is not

227.

The Convention leaves it to the sponsoring State to determine what measures

Content of the measures

Convention in general and Part XI thereof in particular.

IV.

fact that it had concluded a contract under its domestic law.

assisting the Authority under article 153, paragraph 4, of the Convention by the mere

undertaken by the sponsoring State. The sponsoring State could not claim to be

66

only would this be incompatible with the provision referred to above but also with the

contractual arrangement, such as a sponsoring agreement, with the contractor. Not

could not be considered as complying with its obligations only by entering into a

and regulations and administrative measures. This means that a sponsoring State

that the measures to be taken by the sponsoring State should be in the form of laws

Compliance by means of a contract?

65

III.
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obligation of the contractor under the legal regime for deep seabed mining and the
corresponding obligations of the sponsoring State. According to Annex III, article 4,
paragraph 4, of the Convention the contractor shall carry out its activities in the Area
“in conformity with” the terms of its contract with the Authority and its obligations
under the Convention. The same provision states that it is the responsibility of the
sponsoring State to ensure that the contractor carries out this obligation (see
paragraph 75).

required to take under Annex III, article 4, paragraph 4, of the Convention. In the

sphere of the obligation to assist the Authority acting on behalf of mankind as a

whole, while deciding what measures are reasonably appropriate, the sponsoring

State must take into account, objectively, the relevant options in a manner that is

reasonable, relevant and conducive to the benefit of mankind as a whole. It must act

in good faith, especially when its action is likely to affect prejudicially the interests of

mankind as a whole. The need to act in good faith is also underlined in articles 157,

This provision imposes a general obligation on the sponsoring State not to

Convention. At the same time, however, it establishes an exception thereto. The

impose on a contractor conditions that are “inconsistent” with Part XI of the

232.

contractor shall be enforceable in the territory of each State Party”. In a number of

under this Convention relating to the rights and obligations of the Authority and of the

which provides: “Any final decision rendered by a court or tribunal having jurisdiction

Reference may also be made to Annex III, article 21, paragraph 2, of the Convention

The decisions of the Chamber shall be enforceable in the territories of the
States Parties in the same manner as judgments or orders of the highest
court of the State Party in whose territory the enforcement is sought.

provides:

article 39 of the Statute dealing with enforcement of decisions of the Chamber

that should be covered by the sponsoring State’s laws and regulations. In particular,

paragraph reads as follows:

No State Party may impose conditions on a contractor that are
inconsistent with Part XI. However, the application by a State Party to
contractors sponsored by it, or to ships flying its flag, of environmental or
other laws and regulations more stringent than those in the rules,
regulations and procedures of the Authority adopted pursuant to article 17,
paragraph 2(f), of this Annex shall not be deemed inconsistent with
Part XI.

235.

Additionally, the Convention itself specifies in various provisions the issues

certificate of sponsorship and penalties for non-compliance by such contractors.

Attention may be drawn to Annex III, article 21, paragraph 3, of the Convention. This

sponsoring State may provide for in its laws and regulations applicable in this regard.

It may be pertinent to inquire whether there are any restrictions on what a

obligations under the Convention. These provisions may concern, inter alia, financial

Chamber under article 187 (b) (i) of the Convention.

231.

to include in its domestic law provisions that are necessary for implementing its

on the part of the sponsoring State to act reasonably may be challenged before this

viability and technical capacity of sponsored contractors, conditions for issuing a

234.

must remain the hallmarks of any action taken by the sponsoring State. Any failure

The sponsoring State may find it necessary, depending upon its legal system,

Annex III, article 21, paragraph 3, of the Convention, account has to be taken of the

sponsoring State does not have an absolute discretion with respect to the action it is

paragraph 4, and 300 of the Convention. Reasonableness and non-arbitrariness

233.

considerations pertaining to the measures to be taken by the sponsoring State. The

While dealing with the obligation of the sponsoring State contained in

(dealing with protection of the marine environment).

Authority adopted pursuant to Annex III, article 17, paragraph 2(f), of the Convention

of that system.

In view of the above, it may be relevant to deal with some general

regulations more stringent than those in the rules, regulations and procedures of the

legal system, taking into account, among other things, the particular characteristics

230.

sponsored by it, or to ships flying its flag, environmental or other laws and

sponsored by it to comply with its obligations. The obligation is to act within its own

68

exception provides the sponsoring State with the option to apply to contractors

67

that it may be absolved from liability for damage caused by any failure of a contractor
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In this context, the Chamber takes note of the Deep Seabed Mining Law

It is inherent in the “due diligence” obligation of the sponsoring State to ensure

Under Annex III, article 21, paragraph 3, of the Convention, the rules,

marine environment is concerned.

contractors they sponsor more stringent standards as far as the protection of the

contractor. It is implicit in this provision that sponsoring States may apply to the

other laws and regulations that the sponsoring State may apply to the sponsored

Authority are used as a minimum standard of stringency for the environmental or

regulations and procedures concerning environmental protection adopted by the

240.

that the obligations of a sponsored contractor are made enforceable.

239.

fulfilment of its contractual obligations but rather assist the contractor in that respect.

and take administrative measures which do not hinder the contractor in the effective

its contract. This means that the sponsoring State must adopt laws and regulations

State is nevertheless under an obligation to ensure that the contractor complies with

contractor only and as such does not bind the sponsoring State, the sponsoring

238.

While the applicable contract is a contract between the Authority and the

adopted by Germany and of similar legislation adopted by the Czech Republic.

237.

obligations are mentioned only as examples.

conduct environmental impact assessments. It is important to stress that these

compensation in respect of damage caused by pollution; and the obligation to

For these reasons,

Replies to Question 1 submitted by the Council as follows:

Unanimously,

Decides to respond to the request for an advisory opinion.

Unanimously,

Decides that it has jurisdiction to give the advisory opinion requested.

Unanimously,

The obligation to ensure compliance by sponsored contractors with the

make best possible efforts to secure compliance by the sponsored contractors.

This is an obligation of “due diligence”. The sponsoring State is bound to

instruments.

terms of the contract and the obligations set out in the Convention and related

A.

instruments:

Sponsoring States have two kinds of obligations under the Convention and related

3.

2.

1.

THE CHAMBER,

242.

adopted by the Authority.

guarantees in the event of an emergency order by the Authority for protection of the

*

Part XI, which consist primarily of the international rules, regulations and procedures

environmental practices; the obligation to take measures to ensure the provision of

*

effective than the international rules, regulations, and procedures” established under

the obligation to apply a precautionary approach; the obligation to apply best

*

their flag or of their registry or operating under their authority … shall be no less

marine environment; the obligation to ensure the availability of recourse for

the Area “undertaken by vessels, installations, structures and other devices flying

that States adopt concerning pollution of the marine environment from activities in

obligations to assist the Authority in the exercise of control over activities in the Area;

Other indications may be found in the provisions that establish direct

Article 209, paragraph 2, of the Convention is based on the same approach.

According to this provision, the requirements contained in the laws and regulations

241.

70

obligations of the sponsoring States (see paragraph 121). These include: the

236.

implementation.

national jurisdictions, these provisions may require specific legislation for

392

393

assessment set out in section 1, paragraph 7, of the Annex to the 1994 Agreement.

assist the Authority under article 153, paragraph 4, of the Convention.

and administrative measures. The applicable standard is that the measures

the obligation to apply a precautionary approach as reflected in

the obligation to apply the “best environmental practices” set out in the

the obligation to adopt measures to ensure the provision of guarantees

(e)

the obligation to provide recourse for compensation.

marine environment; and

in the event of an emergency order by the Authority for protection of the

(d)

Regulations;

Sulphides Regulations but equally applicable in the context of the Nodules

(c)

beyond the scope of the two Regulations;

part of the “due diligence” obligation of the sponsoring State and applicable

the Sulphides Regulations; this obligation is also to be considered an integral

Principle 15 of the Rio Declaration and set out in the Nodules Regulations and

(b)

of the Convention;

Replies to Question 2 submitted by the Council as follows:

Unanimously,

obligations requires that a causal link be established between such failure and

The liability of the sponsoring State for failure to comply with its due diligence

(b) occurrence of damage.

(a) failure to carry out its responsibilities under the Convention; and

The conditions for the liability of the sponsoring State to arise are:

sponsoring State.

comply with its obligations does not in itself give rise to liability on the part of the

the Convention and related instruments. Failure of the sponsored contractor to

The liability of the sponsoring State arises from its failure to fulfil its obligations under

4.

footing with developed States.

(a)

the obligation to assist the Authority set out in article 153, paragraph 4,

enabling the developing States to participate in deep seabed mining on an equal

and needs of developing States should be effectively implemented with a view to

The provisions of the Convention which take into consideration the special interests

The most important direct obligations of the sponsoring State are:

meeting the “due diligence” obligation of the sponsoring State.

Compliance with these obligations may also be seen as a relevant factor in

“according to their capabilities”.

Regulations, according to which States shall apply the precautionary approach

sponsored contractors.

specifically provided otherwise in the applicable provisions, such as Principle 15 of
the Rio Declaration, referred to in the Nodules Regulations and the Sulphides

Direct obligations with which sponsoring States must comply

independently of their obligation to ensure a certain conduct on the part of the

B.

Obligations of both kinds apply equally to developed and developing States, unless

article 206 of the Convention and as an aspect of the sponsoring State’s obligation to

within its legal system. These measures must consist of laws and regulations

must be “reasonably appropriate”.

obligation under customary law and is set out as a direct obligation for all States in

This “due diligence” obligation requires the sponsoring State to take measures

The obligation to conduct an environmental impact assessment is also a general

the sponsored contractor with its obligation to conduct an environmental impact

risk and on the activities involved.

The sponsoring State is under a due diligence obligation to ensure compliance by

72

The standard of due diligence may vary over time and depends on the level of

71

73

namely, to ensure compliance by the contractor with its obligations and to exempt
the sponsoring State from liability.

The scope and extent of these laws and regulations and administrative measures
depends on the legal system of the sponsoring State.

Such laws and regulations and administrative measures may include the
establishment of enforcement mechanisms for active supervision of the activities of

with its obligations. This exemption from liability does not apply to the failure of the

sponsoring State to carry out its direct obligations.

The liability of the sponsoring State and that of the sponsored contractor exist in

parallel and are not joint and several. The sponsoring State has no residual liability.

Multiple sponsors incur joint and several liability, unless otherwise provided in the

Regulations of the Authority.

Laws and regulations and administrative measures should be in force at all times
that a contract with the Authority is in force. The existence of such laws and
regulations, and administrative measures is not a condition for concluding the

Under the Nodules Regulations and the Sulphides Regulations, the contractor

remains liable for damage even after the completion of the exploration phase. This is

equally valid for the liability of the sponsoring State.

from liability.

prejudice to the rules of international law. Where the sponsoring State has met its

completion of the exploration phase, as provided for in regulation 30 of the Nodules
Regulations and regulation 32 of the Sulphides Regulations.

no damage has occurred, the consequences of such wrongful act are determined by

customary international law.

Convention could be considered.

The establishment of a trust fund to cover the damage not covered under the

These national measures should also cover the obligations of the contractor after the

sponsoring State’s liability. If the sponsoring State has failed to fulfil its obligation but

obligations, damage caused by the sponsored contractor does not give rise to the

the obligation of due diligence of the sponsoring State and for seeking exemption

The rules on liability set out in the Convention and related instruments are without

contract with the Authority; it is, however, a necessary requirement for carrying out

sponsoring State and those of the Authority.

The liability of the sponsoring State shall be for the actual amount of the damage.

the sponsored contractor and for co-ordination between the activities of the

and regulations and to take administrative measures that have two distinct functions,

appropriate measures to secure effective compliance” by the sponsored contractor

Replies to Question 3 submitted by the Council as follows:

Unanimously,

The Convention requires the sponsoring State to adopt, within its legal system, laws

5.

74

The sponsoring State is absolved from liability if it has taken “all necessary and

damage is required and cannot be presumed.

The existence of a causal link between the sponsoring State’s failure and the

contractor to comply with its obligations.

damage. Such liability is triggered by a damage caused by a failure of the sponsored

394

of the State Party in whose territory the enforcement is sought.

arrangement with the contractor.

procedures.

adopted by the Authority, or less effective than international rules, regulations and

administrative measures of the sponsoring State cannot be less stringent than those

As regards the protection of the marine environment, the laws and regulations and

relevant and conducive to the benefit of mankind as a whole.

good faith, taking the various options into account in a manner that is reasonable,

of laws and regulations and the taking of administrative measures. It must act in

the obligations of a sponsored contractor are made enforceable.

It is inherent in the “due diligence” obligation of the sponsoring State to ensure that

compliance by such contractors.

contractors, conditions for issuing a certificate of sponsorship and penalties for non-

laws may concern, inter alia, financial viability and technical capacity of sponsored

The provisions that the sponsoring State may find necessary to include in its national

and to the Secretary-General of the United Nations.

(signed)
Philippe GAUTIER,
Registrar

(signed)
Tullio TREVES,
President

others will be sent to the Secretary-General of the International Seabed Authority

three copies, one of which will be placed in the archives of the Tribunal and the

Hanseatic City of Hamburg, this first day of February, two thousand and eleven, in

Done in English and French, both texts being authoritative, in the Free and

the States Parties, in the same manner as judgments and orders of the highest court

considered as complying with its obligations only by entering into a contractual

The sponsoring State does not have absolute discretion with respect to the adoption

prescribing that decisions of the Chamber shall be enforceable in the territories of

laws and regulations and administrative measures, the sponsoring State cannot be

sponsoring State are given in various provisions of the Convention and related

Specific indications as to the contents of the domestic measures to be taken by the

76

instruments. This applies, in particular, to the provision in article 39 of the Statute

75

In light of the requirement that measures by the sponsoring States must consist of
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1
The Rules of Procedure approved by the Court at its Eighty-fifth Regular Period of Sessions held on November 16-28, 2009,
apply in this case in accordance with the provisions of Article 79 of said Rules of Procedure. Article 79.2 of the Rules of
Procedure stipulates that“[i]n cases in which the Commission has adopted a report under Article 50 of the Convention before
these Rules of Procedure have come into force, the presentation of the case before the Court will be governed by Articles 33
and 34 of the Rules of Procedure previously in force. Statements shall be received with the aid of the Victim’s Legal
Assistance Fund, and the dispositions of these Rules of Procedure shall apply”. Therefore, as to the presentation of the case,
Articles 33 and 34 of the Rules of Procedure approved by the Court at its Forty-ninth Regular Session, shall apply.

pursuant to Articles 62(3) and 63(1) of the American Convention on Human Rights (hereinafter “the
Convention” or “the American Convention”) and Articles 31, 32, 42, 65 and 67 of the Rules of
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Manuel E. Ventura Robles, Vice-President;
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Alberto Pérez Pérez, Judge;
Eduardo Vio Grossi, Judge; and
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composed of the following judges:
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A.

Provisional Measures

II
PROCEEDINGS BEFORE THE COURT

The petition was notified to the State and to the representatives5 on July 9, 2010.

Proceedings

6

5

Cf. Matter of the Indigenous People of Sarayaku, Provisional Measures regarding Ecuador. Order of the InterAmerican Court of July 6, 2004. Available at: http://www.Cortetidh.or.cr/docs/medidas/sarayaku_se_01.pdf

6

5
The aforementioned petition was first submitted to the Secretariat of the Inter-American Court (hereinafter “the
Secretariat” via facsimile on April 26, 2010, without its attachments. The original petition, its attachments and annexes,
together with their respective copies, were received at the Secretariat on May 17, 2010.

4
Namely: Hilda Santi Gualinga, Silvio David Malver Santi, Laureano Gualinga, Edgar Gualinga Machoa, José Luis
Gualinga Vargas, Victoria Santi Malaver, Marco Gualinga, Héctor Santi Manya, Marco Santi Vargas, Alonso Isidro Gualinga
Machoa, Heriberto Gualinga Santi, Jorge Santi Guerra, Aura Cuji Gualinga, María Angélica Santi Gualinga, Clotilde Gualinga,
Emerson Alejandro Shiguango Manya, Romel F. Cisneros Dahua, Jimy Leopoldo Santi Gualinga, Franco Tulio Viteri Gualinga
and Cesar Santi.

7
In its Orders of July 17, 2005 and February 4, 2010, the Court ratified the provisional measures in force regarding
Ecuador.
Orders
available
at
http://www.Corteidh.or.cr/docs/medidas/sarayaku_se_02.pdf
http://www.Courtidh.or.cr/docs/medidas/sarayaku_se_04.pdf

6.
On September 10, 2010, Mr. Mario Melo Cevallos and CEJIL, representatives of the Sarayaku
Community in this case (hereinafter “the representatives”), submitted to the Court their brief
containing pleadings, motions and evidence (hereinafter “pleadings and motions brief”), pursuant to
Article 40 of the Rules of Procedure. The representatives were in substantial agreement regarding
the allegations of the Commission and asked the Court to declare the State’s international
responsibility for the alleged violation of the same articles of the American Convention indicated by
the Inter-American Commission, but with a broader scope, arguing that the State had also violated:

B.

5.
On June 15, 2004, the Commission submitted a petition to the Court requesting provisional
measures in favor of the Sarayaku community and its members, in accordance with Article 63(2) of
the American Convention and Article 25 of the Rules of Procedure. The Court ordered provisional
measures6 on July 6, 2004, which still remain in effect.7

4.

Finally, the Commission asked the Court to order the State to adopt specific measures of reparation

e)
the duty to adopt domestic legal measures as established in Article 2 of the American
Convention, and

d)
the right to humane treatment [personal integrity], stated in Article 5 of the American
Convention, in relation to Article 1(1) therein, to the detriment of 20 members of the Kichwa People of
4
Sarayaku ; and

c)
the right to freedom of movement and residence recognized in Article 22, in relation to Article
1(1) of the American Convention, to the detriment of the Sarayaku Community and its members;

b)
the right to life, fair trial [judicial guarantees] and judicial protection, established in Articles 4,
8, and 25, in relation to Article 1(1) of the American Convention, to the detriment of the Indigenous
Community of Sarayaku and its members;

a)
the right to private property, recognized in Article 21, in relation to Articles 13, 23, and 1(1) of
the American Convention, to the detriment of the Indigenous Community of Sarayaku and its members;

3
In the Report on the Merits, the Commission concluded that the State was responsible for the violation of the rights
recognized in the following provisions: Article 21, in relation to Articles 13, 23 and 1(1) of the American Convention, to the
detriment of members of the Kichwa Indigenous People of Sarayaku; of Articles 4, 22, 8 and 25, in relation to Article 1(1) of
the American Convention, to the detriment of the Kichwa People of Sarayaku; of Article 5 in relation to Article 1(1) of the
American Convention, to the detriment of Hilda Santi Gualinga, Silvio David Malver Santi, Laureano Gualinga, Edgar Gualinga
Machoa, José Luis Gualinga Vargas, Victoria Santi Malaver, Marco Gualinga, Héctor Santi Manya, Marco Santi Vargas, Alonso
Isidro Gualinga Machoa, Heriberto Gualinga Santi, Jorge Santi Guerra, Aura Cuji Gualinga, María Angélica Santi Gualinga,
Clotilde Gualinga, Emerson Alejandro Shiguango Manya, Romel F. Cisneros Dahua, Jimy Leopoldo Santi Gualinga, Franco
Tulio Viteri Gualinga and Cesar Santi, all members of the Sarayaku Community. Likewise, the Commission considered that the
State is responsible for the failure to comply with the provisions of Article 2 of the American Convention. Finally, the
Commission stated that it does not have sufficient evidentiary elements to make a determination regarding the alleged
violation of Articles 7, 12, 16, 19, 24 and 26 of the American Convention, or of Article 13 of the Protocol of San Salvador. In
its report, the Commission made the following recommendations to the State: 1) Adopt the necessary measures to guarantee
and protect the right to property of the Kichwa Indigenous People of Sarayaku and their members, with regard to their
ancestral territory, respecting their special relationship with their territory; 2) Guarantee the members of the Kichwa People
of Sarayaku the right to carry out their traditional subsistence activities, removing the explosive material placed on their
territory; 3) Guarantee the meaningful and effective participation of indigenous representatives in decision-making processes
related to development and other issues that affect these communities and their cultural survival; 4) Adopt, with the
participation of Indigenous Communities, legislative or other types of measures required to make effective the right to prior,
free, informed consultation in good faith, in accordance with international human rights standards; 5) Make reparations both
to individuals and the community for the consequences of the stated violations of rights; 6) Adopt the necessary measures to
prevent similar events from occurring in the future, in accordance with the obligation to protect and guarantee fundamental
rights as recognized in the American Convention. Cf. Report on Merits 138/09, Evidence file, volume 1, pages 3 to 69.

2
In this report, the Commission rejected the objection filed by the State arguing that domestic legal remedies had not
been exhausted, and concluded that it was within its jurisdiction to examine the claims submitted by the petitioners regarding
the alleged violations of Articles 4, 5, 7, 8, 12, 13, 16, 19, 21, 22, 23, 24, 25 and 26, pursuant to Articles 1(1) and 2 of the
American Convention, and that the application was admissible in accordance with the requirements established in Articles 46
and 47 of the American Convention. Cf. Admissibility Report 62/04, Evidence file, volume 1, pages 71 to 90.

2.
According to the Commission, this case concerns, among other issues, the granting of a
permit by the State to a private oil company to carry out oil exploration and exploitation activities in
the ancestral territory of the Kichwa Indigenous People of Sarayaku (hereinafter “the Sarayaku
People” or “the Sarayaku Community” or “the Community”) during the decade of the 1990s, without
previously consulting them and without obtaining their consent. Thus, the company began the
exploration phase, and even introduced high-powered explosives into several points of the Sarayaku
territory, thereby creating an alleged situation of risk for the population, given that for a time they
were prevented from practicing their traditional subsistence activities and their freedom of
movement and cultural expression were curtailed. This case also concerns the alleged lack of judicial
protection and enforcement of judicial guarantees.

1.
On April 26, 2010, the Inter-American Commission on Human Rights (hereinafter “the InterAmerican Commission” or “the Commission”) filed before the Court, pursuant to the provisions of
Articles 51 and 61 of the Convention, a petition against the Republic of Ecuador (hereinafter “the
State” or “Ecuador”) in relation to case No. 12.465. The initial petition was submitted to the
Commission on December 19, 2003 by the Association of the Kichwa People of Sarayaku
(Tayjasaruta), the Center for Economic and Social Rights (Centro de Derechos Económicos y
Sociales) (hereinafter “CDES”) and the Center for Justice and International Rights (hereinafter
“CEJIL”). On October 13, 2004, the Commission approved Admissibility Report No. 62/042, in which
it declared the case admissible. On December 18, 2009 the Commission approved the Report on
Merits No. 138/093, under the terms of Article 50 of the Convention. The Commission appointed Luz
Patricia Mejía, Commissioner, and Mr. Santiago A. Canton, Executive Secretary, as Delegates, and
Mrs. Elizabeth Abi-Mershed, Deputy Executive Secretary, and the attorneys Mrs. Isabel Madariaga
and Mrs. Karla I Quintana Osuna as legal advisors.

I
INTRODUCTION TO THE CASE AND PURPOSE OF THE DISPUTE

3.
Based on the foregoing, the Commission requested the Court to declare the State’s
international responsibility for the violation of:

401

application for preliminary
pleadings and motions brief
filed a preliminary objection
Roberts Garcés, Mr. Rodrigo

10

7

Brief submitted by Thomas Antkowiak and Alejandra Gonza on April 29, 2011.

9
The following people appeared at the hearing: a) for the Inter-American Commission: Luz Patricia Mejía,
Commissioner, and Karla Quintana Osuna, advisor; b) for the representatives: Mr. José María Gualinga Montalvo, President of
Sarayaku, Mr. Mario Melo, lawyer, and Viviana Kristicevic and Gisela of León, of CEJIL; and for the State: Erick Roberts
Garcés, Agent, Alonso Fonseca Garcés, Alternate Agent and Dolores Miño Buitrón, María del Cisne Ojeda and Colonel Rodrigo
Braganza, advisers. Also present at the hearing were the following members of the Sarayaku Community: Eriberto Benedicto
Gualinga Montalvo, Franco Tulio Viteri Gualinga, Hernán Malaver, Jorge Malaver, Sandra Gualinga, Bolivar Luis Dahua
Imunda, Sabine Bouchat, Catalina Santi Gualinga, Carlos Wilfrido Carrasco Castro, Clever Francisco Sando Mitiap, Carlos
Santiago Mazabanda Calles and Cristina Corina Gualinga Cuji.

Cf. Case of the Kichwa Indigenous People of Sarayaku v. Ecuador. Order of the President of the Inter-American Court
of June 17. 2011. LINK

8

13.
Furthermore, the Court received amicus curiae briefs from: 1) the International Human
Rights Clinic of Seattle University Law School10; 2) the Legal Clinic at the University of San Francisco

12.
The public hearing on the preliminary objection and possible merits and reparations took
place on June 6 and 7, 2011, during the 91st Regular Period of Sessions, held at the seat of the
Court.9 During the public hearing, testimonies were received from four members of the Sarayaku
Community, two witnesses proposed by the State, an expert witness proposed by the Commission
and an expert witness offered by the representatives, as well as the final oral arguments of the
representatives and the State, and the final oral observations of the Commission.

11.
On June 17, 2011, the President of the Court issued an Order8, in which he ordered that
sworn statements be rendered before a notary public (affidavits) by twelve alleged victims proposed
by the representatives, one witness proposed by the State and six expert witnesses proposed by the
representatives. In this Order the President also summoned the parties to a public hearing and
issued rulings regarding the Legal Assistance Fund.

10.
On May 18 and 19, 2011, the Inter-American Commission and the representatives submitted,
respectively, their observations to the preliminary objection filed by the State and asked the Court
to dismiss it.

9.
On March 12, 2011, the State submitted to the Court its
objections, the brief answering the application and observations to the
(hereinafter “answer to the application”). In said application, the State
for failure to exhaust domestic remedies. The State appointed Mr. Erick
Durango Cordero and Mr. Alfonso Fonseca Garcés as its Agents.

8.
In the Order of March 3, 2011, the President of the Court (hereinafter “the President”)
declared admissible the request submitted by the alleged victims, through their representatives, to
access the Victim’s Legal Assistance Fund (supra par. 7), and approved the financial assistance
necessary for the presentation of up to four statements.

7.
Also, on that occasion, the representatives indicated that the alleged victims wished to access
the Victims’ Legal Assistance Fund of the Inter-American Court of Human Rights (hereinafter “Legal
Assistance Fund”) “to cover some specific costs associated with the production of evidence during
the proceedings before the Court,” which they specified, and subsequently presented evidence
showing that the alleged victims lacked the economic resources to cover those costs.”

Consequently, the representatives requested the Court to order the State to adopt various measures
of reparation, including the payment of costs and expenses.

b)
the right to humane treatment [personal integrity] and the right to personal liberty,
contemplated in Articles 5 and 7 of the Convention, together with Article 1(1) of the same instrument, as
well as Article 6 of the Inter-American Convention to Prevent and Punish Torture (hereinafter “ICPPT”), to
the detriment of the four Sarayaku community leaders illegally detained on January 25, 2003 by military
forces.

a)
the right to culture, recognized in Article 26 of the Convention in relation to Article 1(1) thereof,
to the detriment of the members of the Sarayaku Indigenous Community, and

Brief submitted by Marcel Jaramillo and Elizabeth Rodríguez on June 30, 2011.

Visit to the territory of the Sarayaku People

Brief submitted by Susan Lee, Director for America, on July 14, 2011.

Brief submitted by Fergus MacKay on July 22, 2011.

16

8

The representatives’ attachments were merely intended to support their application for costs and expenses, and they
were therefore informed that the admissibility and, if applicable, evidentiary value of said attachments would be determined
by the Court in its Judgment.

17

Brief submitted by James J. Silk, Director and Law Professor, and Allyson A. McKinney, on July 21, 2011.

15

Brief submitted by Karina Banfi, Executive Secretary on July 19, 2011. Also endorsed by Manfredo Marroquín,
Executive Director of Acción Ciudadana of Guatemala; Nery Mabel Reyes, President of the Journalists’ Association of El
Salvador; Juan Javier Zeballos Gutiérrez, Executive Director of the National Press Association of Bolivia; Álvaro Herrero,
Executive Director of the Civil Rights Association of Argentina; Edison Lanza Robatto, Executive Director of the Archive
Center and Access to Public Information of Uruguay; Elizabeth Ungar Bleier, Executive Director of Corporation Transparencia
of Colombia; Katya Salazar, Executive Director of the Due Process of Law Foundation of the United States; Andrés Morales,
Executive Director of the Foundation for the Freedom of the Press of Colombia; Moises Sánchez Riquelme, Executive
Director of the Pro Acceso Foundation of Chile; César Ricaurte, Executive Director of Fundamedios of Ecuador; Miguel Angel
Pulido Jiménez, Executive Director of Fundar, Center for Analysis and Research of Mexico; Ezequiel Francisco Santagada,
Executive Director of the Institute of Law and Environmental Economics of Paraguay; Alejandro Delgado Faith, President of
the Institute of Press and Freedom of Expression of Costa Rica; Ricardo Uceda, Executive Director of the Instituto de Prensa y
Sociedad of Peru, and Mercedes of Freitas, Executive Director of Transparency, Venezuela.

14

13

Brief submitted by David Cordero Heredia, Coordinator of the Center for Human Rights, Harold Burbano, Legal
Counsel and Mónica Vera, Legal Counsel on July 5, 2011.

12

11

C.

17.
On September 6, 2011, the Secretariat notified representatives, upon the instructions of the
President, that their observations and arguments that were not specifically related to the
admissibility or content of the documents offered by the State with its closing written arguments
were inadmissible and, therefore, would not be considered by the Court. In the same note, the State
was informed, upon the instructions of the President, that its brief containing observations was
inadmissible because it had presented arguments that did not specifically refer to the attachments
submitted by the representatives.17

16.
On September 1, 2011, the representatives and the State submitted their observations on
the attachments to the final arguments of the other party. On September 2, 2011 the InterAmerican Commission noted, inter alia, that it had no observations regarding the attachments
submitted by the representatives and, with regard to those forwarded by the State, it noted that
“several of these are time-barred,” for which reason it requested that these be rejected without
specifying which documents it was referring to.

15.
In a note dated August 19, 2011, the Secretariat, following instructions from the President
and in accordance with Article 5 of the Court’s Rules for the Operation of the Victims’ Legal
Assistance Fund, informed the State about the expenditures covered by the Fund in the present
case, granting it a non-extendable deadline of September 2, 2011 to submit any observations it
deemed relevant. The State did not forward any observations in this regard.

14.
On August 5 and 8, 2011, the State and the representatives filed, respectively, their final
written arguments, and on August 8, 2011, the Commission submitted its final written observations.
In a note from the Secretariat dated August 19, 2011, and following instructions from the President,
a deadline was set for submitting any observations deemed pertinent to the attachments submitted
by the representatives and State.

in Quito11; 3) the Human Rights Center at the Pontificia Catholic University of Ecuador12; 4) Amnesty
International;13 5) “Regional Alliance for Freedom of Expression and Information;”14 6) Mrs. Luz
Ángela Patiño Palacios, Mrs. Gloria Amparo Rodríguez and Mr. Julio Cesar Estrada Cordero; 7) Mr.
Santiago Medina Villareal and Mrs. Sophie Simon; 8) the Allard K. Lowestein International Human
Rights Clinic at Yale University15; and 9) the organization “Forest Peoples Programme.”16
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23
Among others, the Court heard statements from Narsiza Gualinga, Representative of Shiwakocha; Holger Cisneros,
Representative of Shiwakocha; Franco Viteri, Representative of Pista; Digna Gualinga, Representative of Pista; Lenin
Gualinga, Representative of Pista, Cesar Santi, Representative of Sarayakillu, Isidro Gualinga, Representative of Kali Kali; and
Siria Viteri and Ronny Ávilez in representation of the young people of Sarayaku.

10

9

I saw those who had come here to visit, who were saying “No to round 23”. A new round will not begin without
informed consultation. And what is this consultation? It has to do especially with what we said about pollution;
what should not be polluted, because rivers and communities cannot be polluted by oil activities; there cannot
be pollution, we cannot allow oil exploitation that pollutes. And we must also discuss the situation of the
communities themselves. What is the health situation? What about education? Here, when we begin to discuss

And I say this in the most direct way possible. In fact, this hearing was convened at the request of the
President of the Republic himself: it was the President himself who requested in writing that the President of
the Inter-American Court of Human Rights come here to verify the situation of the Sarayaku people, and also
to verify that this government was the one that expelled the CGC oil company. When we came 5 years ago and
found that all these incidents had taken place, and found evidence of so much unease and the serious problem
in the block, our reaction was, as you know, to expel the CGC oil company. It is no longer exploiting [the land].
And there will be no more oil exploitation without prior consultation.

[…]What I am going to say to you, I say not just on my own behalf but on behalf of President Correa, who
asked me to come here […] I do not feel that we are in conflict. Why? Because all the things that have been
denounced today, all the testimonies about all the invasive oil extraction activities which occurred in 2003, the
government does not want to challenge these[…] The government considers that the State is responsible for
the events that occurred in 2003. I want this to be clearly stated and fully understood. The government
recognizes its responsibility. Therefore, all the actions that occurred, the invasive acts, the actions of the armed
forces, the acts of destruction of the rivers, are all issues that we as a government condemn, and believe that
there is a right to reparations. Therefore, I invite the other party to sit down and try to discuss reparations. The
State is willing to make all necessary reparations to the Community.

23.
After hearing the statements of several members of the Community during the Court’s visit
to the Sarayaku territory, the President of the Court gave the floor to the Secretary for Legal Affairs
of the Presidency of the Republic of Ecuador, Dr. Alexis Mera, who stated the following:

IV
ACKNOWLEDGEMENT OF INTERNATIONAL RESPONSIBILITY

22.
The Inter-American Court has jurisdiction over this case under the terms of Article 62(3) of
the Convention, given that Ecuador has been a State Party to the American Convention since
December 28, 1977, and accepted the binding jurisdiction of the Court on July 24, 1984.

III
JURISDICTION

arrival, the delegations were received by numerous members of the Sarayaku Community. After
crossing the Bobonaza River in canoes, they were escorted to the People’s Assembly House
(Tayjasaruta), where they were greeted by the President, Mr. José Gualinga, the kurakas, the
yachaks and other authorities and members of the Community. Also present were representatives
from other indigenous communities of Ecuador. There, the delegation of the Court heard numerous
statements from members of the Sarayaku Community, including young people, the elderly and
children23, who shared their experiences, views and expectations about their way of life, their
worldview and their experiences in relation to the facts of the case. The President of the Court also
gave the representatives of the delegations an opportunity to express their views. At that point, the
Legal Secretary of the Presidency of the Republic, Dr. Alexis Mera, formally acknowledged the
responsibility of the State (infra paras. 23 and 24). Finally, the delegations went on a walking tour
around the community lands, specifically to the center of Sarayaku, where the people performed
various cultural activities and rituals. The delegations also went on an aerial reconnaissance of the
territory, during which they saw the places where events related to the case occurred.
Subsequently, the delegations visited the village of Jatun Molino, where they heard some of the local
people.

22
The Court delegation that conducted the visit consisted of the President of the Court, Judge Diego Garcia-Sayán,
Judge Rhadys Abreu Blondet, the Secretary Pablo Saavedra Alessandri and the attorneys of the Secretariat, Olger I. González
Espinosa, coordinator, and Jorge Errandonea. Similarly, on behalf of the State of Ecuador, the following were present: the
Secretary for Legal Affairs of the President of the Republic, Dr. Alexis Mera, the Minister of Justice, Dr. Johana Pesántez, the
Deputy Foreign Minister, Dr. Marco Albuja and the Executive Secretary of ECORAE, anthropologist Carlos Viteri, among other
State officials. On behalf of the Inter-American Commission, the lawyers Isabel Madariaga and Karla I. Quintana were
present. Finally, Mr. Mario Melo and Mrs. Viviana Kristicevi were present on behalf of the representatives.

21
The Order considered that “although the State requested a visit to ‘the Communities of Rio Bobonaza’, the case filed for
the Court to consider referred to events that allegedly occurred in the Sarayaku territory and surrounding areas,” for which
reason it decided to limit the aforesaid visit to the Sarayaku territory, which is not affected by the fact of having also visited
the community that lives in the area known as Jatun Molino, in response to a proposal by the representatives and the State in
that regard. (Brief of the representatives of the alleged victims of February 20, 2012 and brief of the State of March 13,
2012). Accordingly, the Court considers it necessary to make it clear that the purpose of the instant case has been to
determine whether the State is responsible for the alleged violations of the American Convention to the detriment of the
Sarayaku people. The Court is aware of the fact that this indigenous community lives in a territory in which other indigenous
communities are present and that naturally, relationships exist between these communities which may give rise to both
diverging and converging interests and rights of other communities. However, in the context of the present case, it is not up
to this Court to make decisions regarding other communities, populations or persons who are not petitioners in the present
case.

Cf. Case of the Kichwa Indigenous People of Sarayaku v. Ecuador. Order of the President of the Inter-American Court of
January 20, 2012, para. 17.

20

Cf. Case of the Kíchwa Indigenous People of Sarayaku v. Ecuador. Order of the President of the Inter-American Court of
January 20, 2012. Available at http://Corteidh.or.cr/docs/asuntos/sarayaku1.pdf

19

“The State claims that it has given projects to benefit the Sarayaku community. The State did grant some projects […]
but did not fulfill them… you are invited to Sarayaku to verify the situation of the projects that the State has given us (Minute
49.05 – 49.25 of the recording, part 3). “Honorable Judges of the Inter-American Court, I am inviting you to come to
Sarayaku and verify in situ the Government’s work, to see if there is a lovely and beautiful road built by the State, to see if
there are finished bridges and all of the other works that they claim to have given to the Sarayaku people. Please, come to
Sarayaku, we will be waiting for you there […] ”(Minute 55.00 - 55.22 of the recording)

18

21.
For the first time in the history of the Inter-American Court’s judicial practice, a delegation of
Judges conducted a proceeding at the site of the events of a contentious case submitted to its
jurisdiction. Thus, on April 21, 2012, the Court delegation, accompanied by the delegations of the
Commission, the representatives and the State, visited the territory of the Sarayaku People.22 Upon

20.
The purpose of said visit would be to conduct “proceedings aimed at obtaining additional
information about the situation of the alleged victims and places where some of the alleged events
took place.” Furthermore, “[in] accordance with the principle of contradiction, and in pursuit of
procedural fairness, [it was indicated that] the representatives of the alleged victims, of the InterAmerican Commission and of the State [would] participate in the visit, if they deemed it necessary.”
Finally, it was noted that “the in situ proceedings [would] take place in parts of the Sarayaku
territory where the alleged events described in the factual context of the case occurred.” 21

19.
Through the Order of January 20, 2012, the President of the Court, 19 pursuant to Articles 4,
15(1), 26(1), 26(2), 31(2), 53, 55, 58 and 60 of the Rules of Procedure of the Court, and in
consultation with the other members of the Court, decided to appoint a delegation from the Court,
led by the President, to conduct a visit to the territory of the Sarayaku People in Ecuador. 20
Furthermore, the Court rejected the State’s request to include an additional expert witness.

18.
In its brief of August 5, 2011 containing final written arguments, the State reiterated its
request, made during the public hearing on July 6 and 7, 2011, for the Court “[to] conduct a field
visit to the Bobonaza River Communities [for the purpose of] examining in the field the legal
complexities and socio-environmental issues involved in the litigation of this case.” Furthermore,
during the hearing, one of the alleged victims, Mrs. Ena Santi, requested that the Court hold a
session in Sarayaku.18 On September 28, 2011, the Constitutional President of Ecuador, Mr. Rafael
Correa Delgado, addressed the President of the Court to “ratify and formalize the invitation issued
by the State’s agents at the hearing held in San Jose, Costa Rica [for] the Inter-American Court to
carry out an official visit [to his country].” Subsequently, following the instructions of the President
of the Court, the Commission and the representatives were given an opportunity to submit their
observations on this matter.
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These provisions of the Court’s Rules of Procedure establish the following:

11

Article 64. Continuation of a Case. Bearing in mind its responsibility to protect human rights, the Court may decide to
continue the consideration of a case notwithstanding the existence of the conditions indicated in the preceding Articles.

Article 62. Acquiescence: If the respondent informs the Court of its acceptance of the facts or its total or partial acquiescence
to the claims stated in the presentation of the case or the brief submitted by the alleged victims or their representatives, the
Court shall decide, having heard the opinions of all those participating in the proceedings and at the appropriate procedural
moment, whether to accept that acquiescence, and shall rule upon its juridical effects.

24

26.
Under Articles 62 and 64 of the Court’s Rules24, and in exercise of its powers of international
judicial protection of human rights, in a matter of international public order that transcends the will
of the parties, it is the Court’s responsibility to ensure that acts of acquiescence are acceptable for
the purposes sought by the Inter-American system. This task is not limited to verifying, recording,
or taking note of the acknowledgment made by the State, or confirming the formal conditions of
such acts; rather, it must examine them in accordance with the nature and seriousness of the
alleged violations, the requirements and interests of justice, the particular circumstances of the

25.
On May 15, 2012, after the visit to the territory and the acknowledgement of responsibility,
the State affirmed that “the public declaration [of the Secretary for Legal Affairs of the Presidency]
is, in itself, and in advance, a formula for the reparation of human rights, in the context of the
provisions of Article 63.(1) of the American Convention,” and asked the Court to “officially convey
this position, which will eventually allow the parties to move forward toward specific and technical
agreements regarding reparations or merits, as the case may be.” The Commission and the
representatives did not submit any observations in this regard.

24.
Following this statement, the President of the Court gave the floor to members of the
Sarayaku Community, to their representatives in this case and to the Inter-American Commission,
who submitted their observations in this regard. Immediately after the meeting, members of the
Sarayaku Community announced that the community had decided to await the judgment of the
Court.

So, in short, Mr. President, I would like to thank you for allowing me to speak. I reiterate that the State
acknowledges its responsibility and is willing to make any arrangement for compensation. Finally, I would like
to add a thought. The petitioners accuse us of being the “villains” in this scenario … I recall that Mr. Cisneros
said that we were the “villains”…. I don’t see it in that way, I believe there has been suffering that must be
compensated for. And finally, with respect to ancestral knowledge, I see here before me the indigenous
leadership. We should work together to bring charges against the companies that steal the ancestral rights
from indigenous communities. At some point we should begin a frank discussion in order to establish, and not
allow others to take these rights and knowledge that belong to these communities, and make themselves rich
from it. At some point we must discuss these issues. Thank you, Mr. President.

Oil development should benefit the communities. However, the fact is that historically the State has acted
behind the backs of indigenous peoples. That is the historical reality of this country; because the State has
acted behind the backs of indigenous people, oil exploration has been carried out to the detriment of
communities. However, we don’t want this system, this government does not want it, and therefore we will not
allow any oil exploration to continue behind the backs of communities. Instead, we will seek dialogue if we
decide to resume oil exploration or think about a new oil project here. There will be no oil development without
an open, frank dialogue; not a dialogue by the oil company, as has always been charged. We have changed the
legislation so that the dialogue is initiated by the government and not by the extractive industry.

the oil issue, we could have the best doctors treating the mothers in the communities, we could have the best
health teams and best teachers coming from Quito to the area, if there is going to be money generated through
oil exploitation.

Cf.. Case of Manuel Cepeda Vargas v. Colombia, para 18, and Case of Contreras et al. v. El Salvador, para. 26

12

Cf. Case of Tiu Tojín v. Guatemala. Merits, Reparations and Costs. Judgment of November 26, 2008. Series C No.
190, para. 26 and Case of Manuel Cepeda Vargas v. Colombia, para. 153.

31

30

Cf. Case of Caracazo v. Venezuela. Merits. Judgment of November 11, 1999. Series C No. 58, para. 43 and Case of
Pacheco Teruel et al. v. Honduras. Merits and Reparations. Judgment of April 27, 2012. Series C No. 241, para. 19.

29

28
In their brief of pleadings and motions, the representatives referred to a number of events not included in the
petition submitted by the Commission. In its jurisprudence the Court has reiterated that alleged victims and their
representatives may invoke the violation of other rights different to those already included in the petition, provided these are
limited to events already described therein, which constitute the factual context of the proceedings before the Court. This
does not preclude the possibility of setting forth those facts that may explain, clarify or reject those mentioned in the petition
(Case of “Five Pensioners” v. Peru. Merits, Reparations and Costs. Judgment of February 28, 2003. Series C No. 98, paras.
153 and 154 and Case of Forneron and daughter v. Argentina. Merits, Reparations and Costs. Judgment of April 27, 2012
Series C No. 242, para. 17), or the supervening facts which may be submitted to the Court at any stage of the proceedings
before the Judgment is issued. Ultimately, it is up to the Court to decide on the validity of such arguments in each case, in
order to protect the procedural equality of the parties. (Cf. Case of the “Mapiripán Massacre” v. Colombia. Merits,
Reparations and Costs. Judgment of September 15, 2005. Series C No. 134, para. 58, and Case of Torres Millacura et al. v.
Argentina. Merits, Reparations and Costs. Judgment of August 26, 2011. Series C No. 229, para. 52). Therefore, the Court
will not consider arguments by the representatives that are not part of the factual framework or that do not explain or clarify
other facts, nor will it refer to legal allegations made by the representatives that are outside this factual framework.

The State has also referred to open criminal cases against members of the Sarayaku Community in relation to
alleged acts of violence and the alleged theft of 150 kg of pentolite explosive, for which one of the members of the
community was convicted in a criminal court. The State also charged that “between November 22, 2002 and January 25,
2003, 29 workers from the CGC company were kidnapped.” In addition, it claimed that members of the Sarayaku were
obtaining financial benefits from the pentolite explosives in their territory. On this point, the Court emphasizes once again,
what it stated in the first judgment delivered in a contentious case: that it is not a criminal court or a court of first instance
that analyzes or determines the criminal, administrative or disciplinary liability of individuals (Cf. Case of Velásquez Rodríguez
v. Honduras. Merits. Judgment of July 29, 1988. Series C No. 4, para. 134 and Case of López Mendoza v. Venezuela. Merits,
Reparations and Costs. Judgment of September 1, 2011. Series C No. 233, para. 98). Thus, even if information has been
provided regarding the criminal conviction of a member of the Sarayaku, such an event would be outside of the scope of the
present case. Accordingly, the Court will not take into consideration allegations regarding the guilt or innocence of members
of the Sarayaku People with regard to the irregular actions of which they have been accused, since it is not within the scope
of this case.

27

Cf. Case of Manuel Cepeda Vargas v. Colombia. Preliminary Objections, Merits, Reparations and Costs. Judgment of
May 26, 2010. Series C No. 213, para. 17 and Case of Contreras et al. v. El Salvador, para. 25.

26

Cf. Case of Kimel v. Argentina. Merits, Reparations and Costs. Judgment of May 2, 2008. Series C No. 177, para. 24
and Case of Contreras et al. v. El Salvador. Merits, Reparations and Costs. Judgment of August 31, 2011. Series C No. 232,
para. 25

25

28.
Finally, although there is no longer a dispute, the Court shall proceed to a specific
determination of the events that occurred, inasmuch as this contributes to reparation for the
victims, to preventing a recurrence of similar situations and, in general, to the satisfaction of the
purposes of inter-American jurisdiction over human rights.31 Furthermore, the Court will open the
relevant chapters to analyze and specify, where relevant, the scope of the alleged violations and,
since a dispute still exists over the extent of the reparations, it will, accordingly, rule on the matter.

27.
In the present case, the Court notes that the State’s acknowledgment of responsibility has
been made in broad and generic terms. Thus, it is up to the Court to give full effect to this action by
the State and value it positively, given its far-reaching significance in the context of the InterAmerican system for the protection of human rights. Such acknowledgment represents to the Court
an admission of the facts contained in the factual framework of the Commission’s application27, and
of the relevant information provided by the representatives that clarifies or explains the facts.28
Furthermore, it highlights the State’s commitment to promote the necessary reparations through
dialogue with the Sarayaku People. All these actions on the part of Ecuador make a positive
contribution to this process, to the exercise of the principles underlying the Convention29, and, in
part, satisfy the need for reparation of the victims of human rights violations.30

specific case and the attitude and position of the parties25, so that it can elucidate the truth about
what took place, to the extent possible, and in the exercise of its jurisdiction.26
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Cf. Case of the “White Van” (Paniagua Morales et al.) v. Guatemala. Reparations and Costs. Judgment of May 25, 2001,

13

Series C No. 76, para. 51 and Case of Forneron and daughter v. Argentina, para. 10.

33

Cf. Case of the “Massacre of Mapiripán” v. Colombia. Preliminary Objections. Judgment of March 7, 2005. Series C No.
122, para. 30, and Case of the Massacres of Ituango v. Colombia. Preliminary Objection, Merits, Reparations and Costs.
Judgment of July 1, 2006. Series C No. 148, para. 104. Similarly, see Case of Montero Aranguren et al. (Catia Detention
Center) v. Venezuela. Preliminary Objection, Merits, Reparations and Costs. Judgment of July 5, 2006. Series C No. 150,
para. 50, and Case of Vélez Loor v. Panama, Preliminary Objections, Merits, Reparations and Costs, para. 27.

32

31.
Based on the provisions of Articles 46, 47, 48, 50, 51, 57 and 58 of its Rules of Procedure,
and on its case law regarding evidence and assessment thereof33, the Court will examine and assess
the documentary evidence submitted by the Commission, the representatives and the State at the

VI
EVIDENCE

30.
Having regard to the provisions of Article 42.6, and under the terms of Articles 61, 62 and 64
of its Rules of Procedure, the Court considers that, having acknowledged its responsibility in the
present case, the State has accepted the full jurisdiction of the Court to hear this case, and
therefore the filing of a preliminary objection for the failure to exhaust domestic remedies is, in
principle, incompatible with the aforesaid acknowledgement.32 Furthermore, the content of that
objection is intimately related to the merits of the present case, particularly with regard to the
alleged violation of Articles 8 and 25 of the Convention. Consequently, the objection filed serves no
purpose and it is not necessary to analyze it.

29.
The State argued that the Sarayaku Community lodged an appeal for constitutional
protection (writ of amparo) on November 27, 2002 against the CGC company and its subcontractor
“Daymi Services S.A.”, which had remained unresolved due to the lack of action on the part of the
appellants themselves, namely, the Sarayaku Community, who had not provided the facilities or the
cooperation necessary to ensure the prompt and efficient processing of the appeal. The State added
that the parties were summoned to a public hearing on December 7, 2002, at which principal
respondent in the process, the CGC company appeared, but no representative of the Sarayaku did
so. Therefore, according to the Law of Constitutional Supervision in force at that time, the appeal
was deemed to have been withdrawn. Furthermore, the State pointed out that the alleged victims
had sufficient remedies at their disposal to resolve this situation, such as filing a complaint before
the Human Rights Commission of the National Council of the Judiciary or a hearing to challenge the
judge who heard the case (“juicio de recusación”). In this regard, the Commission indicated, inter
alia, that during the processing of the case before it, the State indeed filed the aforementioned
objection, but that, contrary to what it has claimed before the Court, on that occasion the State
indicated that the application for amparo was not adequate and effective to resolve this situation,
since the amparo was not conceived to contest a contract for an oil concession, which should be
contested through an appeal under administrative law. For this reason, in its Report 62/04 the
Commission concluded that the writ of amparo was appropriate according to the Ecuadorian
legislation applicable to the case and that the objection contemplated in Article 46.2.c) of the
Convention was applicable, due to the lack of effectiveness of the remedy. Consequently, the
Commission requested that, based on the principle of estoppel, the objection be declared
inadmissible. For their part, the representatives agreed with the Commission, presented other
arguments and called on the Court to dismiss this objection.

V
PRELIMINARY OBJECTION
(Failure to exhaust domestic remedies)
Documentary, testimonial, and expert evidence

Admission of the documentary evidence

Cf. Case of the Kíchwa Indigenous People of Sarayaku v. Ecuador. Order of the President of the Court of June 17,

14

38
Cf. Case of Velásquez Rodríguez v. Honduras. Merits. para. 140 and Case of Forneron and daughter v. Argentina,
para. 12.

2011.

37

36
The representatives did not submit the affidavits of Mario Santi, Felix Santi, Isidro Gualinga, Eriberto Gualinga,
Marcia Gualinga, Bolivar Dahua, Eliza Cisneros and Reynaldo Gualinga, offered by them and required by Order of the
President of the Court of June 17, 2011 (supra para. 11).

35
The State did not submit the affidavit of the witness Rodrigo Braganza, requested in the Order of the President of the
Court of June 17, 2011 (supra para. 11)

34
Cf. Case of the “White Van” (Paniagua Morales et al.) v. Guatemala. Merits. Judgment of March 8, 1998. Series C No.
37, para. 76 and Case of Forneron and daughter v. Argentina, para. 10.

36.
As to the press reports offered by the parties and the Commission with their respective
briefs, this Court has held that these may be considered as documentary evidence when they
contain well-known public facts or statements by State officials, or when they corroborate certain

35.
In this case, as in others, the Court accepts the evidentiary value of those documents
submitted by the parties at the proper procedural stage, as well as those relating to supervening
facts presented by the representatives and Inter-American Commission that were not contested or
opposed, and the authenticity of which was not questioned, only insofar as they are pertinent and
useful to determine the facts and their possible legal consequences.38

B.

34.
With respect to the evidence furnished at the public hearing, the Court heard testimony from
the following alleged victims: Mr. Sabino Gualinga, spiritual leader (Yachak), Patricia Gualinga,
leader of the women and families, Marlon Santi, former President of the Confederation of Indigenous
Peoples of Ecuador –CONAIE, - and former President of Sarayaku, and Ena Santi, all members of the
Sarayaku Community. Moreover, it heard from witnesses Oscar Troya and David Gualinga (offered
by the State), and two expert witnesses (offered by the Commission and the representatives):
James Anaya, current United Nations Special Rapporteur on the Rights of Indigenous Peoples, and
the anthropologist and lawyer, Rodrigo Villagra Carrón.37

33.
The Court notes that, in their brief of June 23, 2011, the representatives stated that they had
“decided to present the written statements” of four of the alleged victims and “desist from
presenting” the statements of eight other alleged victims, all of which were required by the Order of
the President issued on June 17, 2011.36 Once the President has ordered the presentation of an
affidavit, the submission of that evidence is no longer up to the parties, and therefore not submitting
it requires the respective justification. Therefore, failure to furnish evidence can only affect the party
that unjustifiably failed to do so.

32.
The Court received various documents offered as evidence by the Inter-American
Commission, the representatives, and the State, together with their main briefs. Also, the Court
received affidavits rendered before a notary public by four alleged victims35, namely: Sabine
Bouchat, Bertha Gualinga, Franco Viteri and José Gualinga, all members of the Sarayaku
Community, and six expert witnesses: Rodolfo Stavenhagen, Alberto Acosta Espinosa, Víctor Julio
López Acevedo, Bill Powers, Shashi Kanth and Suzana Sawyer.

A.

different procedural stages, the statements of the alleged victims and witnesses and the expert
opinions rendered by affidavit before a notary public and at the public hearing before the Court. In
doing so, the Court shall adhere to the principles of sound judgment, within the applicable legal
framework.34
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Cf.. Case of Velásquez Rodríguez v. Honduras, Merits para. 146, and Case of Pacheco Teruel et al. v. Honduras,

Cf.. Case of Escué Zapata v. Colombia. Merits, Reparations and Costs. Judgment of July 4, 2007. Series C No. 165,

15

The attachments to the brief of final arguments of the State that will not be considered because they are time-barred
are: 1-5, 13-17, 28, 32 and 39-45.

42

Cf. “Estudio de Poblamiento Tradicional, Poblacional y de Movilidad del People Originario Kichwa de Sarayaku”
(“Study of the Traditional Peoples, Population and Mobility of the Native Kichwa People of Sarayaku”) of 2011 (Evidence file,
Vol. 18, pages 9932-9988)

41

para. 26, and Case of González Medina and family v. Dominican Republic. Preliminary Objections, Merits, Reparations and
Costs. Judgment of February 27, 2012. Series C No. 240, para. 68.

40

para. 12.

39

42.
Furthermore, the representatives submitted, with their final written arguments, proof of
litigation expenses related to the present case. The Court will only consider those documents
referring to requests for costs and expenses that the representatives claim were incurred during the

41.
As to the attachments submitted by the representatives together with their observations to
the preliminary objection, the Court notes that in the brief containing pleadings and motions, the
representatives indicated that “the [Sarayaku] Community was in the process of conducting a
census [and that] this [would be] provided to the […] Court as soon as it was available.” Therefore,
the Court considers said study admissible, on the understanding that it was not yet available and
had also been mentioned in the brief containing pleadings and motions. Regarding the other
attachments submitted by the representatives with their observations to the preliminary objection,
the Court will only admit those documents that relate to supervening events.

40.
In this regard, the Court notes that the State submitted several documents along with its
final written arguments. The representatives argued that all these documents would be inadmissible
and that several of them were time-barred, something that the State did not justify based on any of
those exceptional circumstances and, moreover, that the documents were available to the State
prior to submitting its answer to the application. The Commission also asked the Court to reject
some of these documents given that they were time-barred, but without specifying which documents
it was referring to. In this regard, the Court considers that it is not appropriate to admit those
documents presented by the State in its final written arguments that were not submitted at the
proper procedural stage.42

39.
With regard to the procedural stage for the submission of documentary evidence, under the
terms of Article 57(2) of the Rules of Procedure, this must generally be presented along with the
written submission of the case (application), the brief containing pleadings and motions, or the
answer to the application, as appropriate. Evidence submitted outside the proper procedural
moment is inadmissible, except in the cases established in Article 57(2) of the Court Rules, namely,
force majeure, serious impediment, or when it refers to events which occurred after the procedural
moments indicated.

38.
Furthermore, the Court notes that, together with the observations to the preliminary
objection filed by the State, the representatives submitted several attachments as “supervening
evidence” and presented a document entitled “Study of the Traditional Peoples, Population and
Mobility of the Original Kichwa People of Sarayaku.”41

37.
With respect to certain documents referred to by the parties by means of their electronic
links, the Court has established that if a party provides at least the direct electronic link to the
document cited as evidence, and it is possible to access this document, the legal certainty and the
procedural balance will not be affected, because its location is immediately available to the Court
and to the other parties.40 Moreover, in this case, the other parties did not oppose or object to the
content or authenticity of such documents.

aspects related to the case.39 The Court decides to admit those articles that are complete, or at least
those whose source and publication date can be verified, and shall assess them taking into account
the entire body of evidence, the observations of the parties and the rules of sound judgment.

Admission of statements of the alleged victims and the testimonial and
expert evidence

46

45

44

16

The State requested his accreditation in writing on July 5, 2011.

Cf. Case of Loayza Tamayo v. Peru. Merits, para. 43 and Case of Forneron and daughter v. Argentina, para. 13.

Cf. Case of Loayza Tamayo v. Peru. Merits, para. 43 and Case of Forneron and daughter v. Argentina, para. 13.

43
Cf. Case of Loayza Tamayo v. Peru. Merits. Judgment of September 17, 1997. Series C No. 33, para. 43 and Case of
Pacheco Teruel v. Honduras, para. 13.

46.
With regard to the testimony offered at the hearing by Mr. Oscar Troya, a witness proposed
by the State, the Court notes that when answering a question posed by the representatives during
his testimony in open court, Mr. Troya himself accepted that he had been present in the courtroom
during the testimony of the alleged victims, witnesses and experts. It is the parties’ duty to inform
their respective witnesses about the rules for appearing before the Court. The Court considers that
in addition to affecting the principle of fairness between the parties in the proceedings, such conduct
is contrary to the provisions of Article 51(6) of the Rules of Procedure. Therefore, the Court will not
admit the testimony of Mr. Oscar Troya.

45.
Likewise, this Court notes that the statement by Mr. Rodrigo Braganza, offered by the State
as a witness and requested in the first operative paragraph of the Court’s Order of June 17, 2011
was not submitted. The State accredited Mr. Braganza as part of its delegation that would represent
it at the hearing,46 to which the representatives objected during a pre-hearing meeting, in
consideration that he had been summoned as a witness. Mr. Braganza participated as part of the
delegation accredited by the State and in the presentation of the State’s closing arguments at the
public hearing, referring to the matter of the pentolite buried in the territory of the Sarayaku
Community. In their closing arguments, the representatives stated that this evidence should not
have been considered by the Court. Therefore, the Court considers that having participated in the
State delegation, Mr. Braganza’s statements do not constitute evidentiary elements as such, but are
the arguments of a party.

44.
Together with its final list of deponents, the State submitted a document entitled "Official
Anthropological Report," signed by Mr. Boris Aguirre Palma who was originally offered as an expert
witness by the State in its answer to the application. At the time, the State explained that his
testimony was “on the subject matter approved by the Court.” As is evident in the Order of the
President of June 17, 2011, said expert opinion had not been required by the Court or its President.
Thus, the abovementioned document, signed by Mr. Aguirre Palma, who was offered by the State as
an expert witness, was not submitted as documentary evidence at the appropriate procedural time,
nor can it be regarded as expert testimony because neither the Court nor its President requested it.
Moreover, it was not in accordance with the provisions contained in Articles 41(1) (b), 46, and 50 of
the Rules of Procedure regarding the offering, convocation and appearance of deponents.
Consequently, this document is inadmissible.

43.
The Court deems its appropriate to admit the testimonies and reports rendered by the
alleged victims and the expert witnesses at the public hearing and by means of affidavits, insofar as
these are consistent with the purpose defined by the President in the Order requiring them (supra
para. 11) and with the purpose of the present case. These shall be assessed in the relevant chapter
along with the body of evidence. 43 Pursuant to this Court’s case law, the statements offered by the
alleged victims cannot be assessed in isolation, but rather must be examined along with all the
evidence in the proceedings, since they are useful insofar as they can provide further information on
the alleged violations and their consequences. 44 These will be assessed in the relevant chapter,
together with other elements of the body of evidence, taking into account the observations made by
the parties. 45

C.

proceedings before this Court, subsequent to the date of filing the brief containing pleadings and
motions.
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Assessment of the case file on provisional measures

Assessment of the visit to the Sarayaku territory

50

17

18

Cf. Council for the Development of the Nations and Peoples of Ecuador, p. 4190 and following pages.

54

49

Cf. Case of Loayza Tamayo v. Peru. Merits, para. 43 and Case of Atala Riffo and Daughters v. Chile para. 25.

53
The Council for the Development of the Nations and Peoples of Ecuador (CODENPE) was created by Executive Decree
No. 386, published in Official Record No. 86 of December 11, 1998.

Cf. The Council for the Development of Nations and Peoples of Ecuador (Evidence file, volume 8, p. 4169 and following
pages) and Ministry of Education and Culture of Ecuador, “The Kichwa Nation of the Amazon”, (Evidence file, volume 8, p.
4190 and following pages).

52

Article 83 of the Political Constitution of the Republic of Ecuador establishes that Indigenous Peoples define themselves
as Nations of ancestral roots. Cf. Political Constitution of the Republic of Ecuador (Evidence file, volume 8, p.4190 and
following pages)

51

50
Most of the facts in this section have not been challenged and are drawn mainly from an anthropological-legal Report by
FLACSO of May, 2005, on the social and cultural impacts of the presence of the CGC company in Sarayaku. FLACSO
“Sarayaku: el Pueblo del Cénit”, 1st Edition, CDES-FLACSO, Quito, 2005 (Evidence file, volume 8, p. 4224 and following
pages). Other evidence is cited as necessary.

55.
With respect to their political organization, in 1979 Sarayaku was granted a Statute
registered with the Ministry of Social Welfare, which includes authorities such as President, VicePresident, Secretary and Members. As of 2004, Sarayaku was formally recognized as the Kichwa

54.
The Sarayaku People subsist on family-based collective farming, hunting, fishing and
gathering within their territory, in accordance with their traditions and ancestral customs. Around
90% of their nutritional needs come from products obtained from their own land and the remaining
10% come from outside the community.

53.
The territory of the Sarayaku People is located in an inaccessible area. Travel between Puyothe nearest town - and Sarayaku, depending on weather conditions, takes about 2 or 3 days by boat
along the Bobonaza River and eight days over land. To enter Sarayaku territory, whether by river or
land, it is necessary to travel through the Canelos Parish. Although Sarayaku also has a landing strip
for small planes, the use of this mode of transport is expensive.

52.
The Kichwa Nation of Sarayaku lives in the Amazon region of Ecuador, in an area of tropical
forest, in the province of Pastaza, at different points along the banks of the Bobonaza River. Their
territory is located 400 masl, at a distance of 65 kilometers from the city of Puyo. It is one of the
Kichwa settlements in the Amazon with the largest concentrations of people and land area and,
according to the census of the Peoples, consists of around 1200 inhabitants. The local environment
of the Sarayaku peoples is one of the most biologically diverse in the world. The Sarayaku Nation
consists of five towns: Sarayaku Center, Cali Cali, Sarayakillo, Shiwacocha, and Chontayacu. These
towns are not independent communities, but belong to the Sarayaku People and in each town there
are groups of extended families or ayllus, which in turn are divided into huasi households consisting
of a couple and their offspring. This was partially observed by the Court delegation during its visit.

51.
The Kichwa nation of the Ecuadorian Amazon encompasses two Peoples who share the
same linguistic and cultural tradition: the Napo-Kichwa People and the Kichwa of Pastaza People.
The Kichwa of the province of Pastaza define themselves as Runas (persons or human beings),
affirming their attachment and belonging to the same intra-ethnic identity, vis à vis other nonKichwa Indigenous Peoples.52 According to the Consejo de Desarrollo de Nacionalidades y Pueblos
del Ecuador [Council for the Development of Nations and Peoples of Ecuador] (hereinafter
“CODENPE”),53 the Kichwa of the Amazon have organized themselves into several federations. The
Kichwa Peoples of Sarayaku and other Kichwa-speaking groups of Pastaza province belong to the
Canelos-Kichwa cultural group, who form part of an emerging culture arising from a mixture of the
original inhabitants of the northern Bobonaza area.54

51

A. The Kichwa Sarayaku Indigenous Peoples

VII
FACTS

Cf. Case of Ríos et al. v. Venezuela. Preliminary Objections, Merits, Reparations and Costs. Judgment of January 29,
2009. Series C No. 194, para. 58 and Case of Perozo et al., para. 69. See also Case of Torres Millacura v. Argentina, para. 55
and Case of Barrios Family v. Venezuela, para. 6.

48

Cf. Case of Perozo et al. v. Venezuela. Preliminary Objections, Merits, Reparations and Costs. Judgment of January
28, 2009. Series C No. 195, para. 69 and Case of Fernández Ortega et al. v. Mexico. Preliminary Objection, Merits,
Reparations and Costs. Judgment of August 30, 2010. Series C No. 215, para. 70.

47

50.
As regards the information received at Jatun Molino, the Court has taken it as contextual
information, but will not make any determination with respect to that community (supra para. 20).

49.
With respect to the in situ proceedings (supra paras. 18 to 21) aimed at obtaining further
information about the situation of the alleged victims and the places where some of the facts alleged
in the present case took place, the information and audiovisual material received will be evaluated in
consideration of the particular circumstances in which they were produced. Thus, in accordance with
the case law of this Court, the statements of witnesses who were heard cannot be evaluated in
isolation, but rather in the context of the evidence as a whole, as they are useful insofar as they can
provide additional information about the alleged violations and their consequences.49

E.

48.
The Court recalls that the purpose of the provisional measures proceedings, which are of an
incidental, precautionary and protective nature, is different to the object of a contentious case, both
in the procedural aspects as well as in the assessment of the evidence and the scope of the
decisions.47 However, unlike other cases48, the alleged victims in the case at hand have also been
beneficiaries of such protective measures. That is, the specific or potential group of beneficiaries is
identical to the group of persons comprising the alleged victims. Furthermore, the purpose of the
provisional measures coincides with many substantive aspects of the case. Therefore, the briefs and
documents submitted during the provisional measures proceedings will be considered as part of the
body of evidence in this case, provided that these have been specifically and properly referenced or
identified, in a timely manner, by the parties in relation to their allegations.

47.
In the “Evidence” section of the “Merits” chapter of its application, the Inter-American
Commission took into account the proceedings for precautionary measures before it and the pending
provisional measures ordered by the Court. Then, it considered that the State, “as a party to both
proceedings, has had the opportunity to contest and object to the evidence offered by the
petitioners and, as such, there exists due procedural fairness between the parties.” Therefore, the
Commission incorporated “the evidence adduced by the parties during the proceedings for
precautionary and provisional measures” into the body of evidence. For their part, the
representatives have made numerous references in their pleadings and motions to the provisional
measures or to documents provided in that context. The State, on the other hand, has alleged in its
answer that the reports it has produced regarding provisional measures “must be considered as
evidence in favor of the State by the Inter-American Court.”

D.
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Cf. Affidavit of José María Gualinga Montalvo of June 27, 2011 (Evidence file, Volume 19, p. 10014 and following

Cf. Testimony of Sabino Gualinga and Rodrigo Villalba before the Court during the public hearing held on July 6 and 7,

19

60
Cf. Alberto Acosta, “Preparémonos para lo que se avecina. En el Oriente es un Mito”, 1st Edition, Abda Yala/CEP, Quito,
2003 (Evidence file, volume 1, page 392)

2011.

59

58
Cf. Testimony of Sabino Gualinga and expert opinion of Rodrigo Villalba before the Court during the public hearing held
on July 6 and 7, 2011.

pages).

57

56
Assemblies are convened for the election of authorities, the announcement of the results of negotiations, decision
making processes that concern the entire community and the settlement of certain kinds of internal disputes. It is important
to note that internal conflicts are dealt with at various preliminary stages before reaching the Assembly. Only disputes of a
serious nature reach this body. These conflicts are of two kinds: the death of a member of the association and the failure to
comply with the orders of the Assembly. See FLACSO Anthropological-Legal Report (Evidence file, page 4273)

55
The political organization of the Kichwa People of Sarayaku has been recognized by the Executive Secretary of the
Council for Development of Nations and Peoples of Ecuador (CODENPE for its Spanish acronym), through Agreement 24 of
June 10, 2004. See FLACSO Anthropological-Legal Report, pages 4226 and 4227.

59.
As indicated by the State, at that particular historical moment, steps were taken with a view
to securing complete control over the country’s oil resources from a nationalist perspective and
under a philosophy of “national security,” based on an economic-political concept that defined the oil
sector as a strategic area. At that time, “environmental, ethnic, and cultural variables were not
sufficient reason for political debate.” According to the representatives, oil exploitation resulted in
large-scale environmental costs which included, among other things, large spills of crude oil,
contamination of water sources due to waste from oil production and open-air burning of significant

58.
According to the State, from 1960 Ecuador intensified oil exploration activities, focusing its
interest in the country’s Amazon region. In this regard, the State mentioned that in 1969 the first
reserves of crude oil were discovered in the northeastern region, and three years later, exports
began and the region “became very important in a geopolitical and economic sense, being
transformed from a ‘myth’ into a strategic national area.” According to statements by the parties,
during the 1970s decade, Ecuador experienced rapid economic growth, a surge in exports60 and a
strong process of modernization in its main cities.

B. Oil exploration in Ecuador

57.
According to the Sarayaku People’s worldview, the territory is associated with a set of
meanings: the jungle is alive and the natural elements have spirits (Supay)57, which are connected
to each other and whose presence sanctifies places.58 Only the Yachaks can enter certain sacred
places and interact with their inhabitants.59

56.
The organization of the Kichwa People of Sarayaku forms part of the Kichwa Association of
Pastaza. It also forms part of the Confederación de las Nacionalidades Indígenas de la Amazonía
Ecuatoriana [Confederation of Indigenous Nations of the Ecuadorian Amazon](CONFENIAE for its
Spanish acronym) and of the Confederación de Nacionalidades Indígenas de Ecuador [Confederation
of Indigenous Nations of Ecuador] (CONAIE).

Native People of Sarayaku. Currently, decisions on important issues or on matters of special
significance for the people are made by the traditional Community Assembly, 55 called Tayjasaruta,56
which is also the highest decision-making body. It is organized under a Governing Council composed
of traditional leaders from each community (kurakas or varavuks), community authorities, former
leaders, elders, traditional scholars (yachaks) and groups of technicians and advisors of the
community. This Council has the authority to make decisions on certain kinds of internal and
external conflicts, but its main task is to serve as an interlocutor with actors external to the
Sarayaku, based on decisions taken at an Assembly.

Cf.. Empresa Petrolera de Ecuador (PETROECUADOR), Statistical Report 1972- 2006 (Evidence file, volume 8, page

20

Cf. Article 3 of this Agreement states that “the Governing Council of the Native Kichwa Peoples of Sarayaku and
those named in this record shall enjoy all rights, guarantees and attributes established in the Political Constitution of the
Republic of Ecuador, for indigenous peoples self-defined as nations of ancestral lineage. In addition, “Art. 48. Regarding
Territory: a) the boundaries of the Kichwa People of Sarayaku are those stated in the adjudication issued by the Institute for
Agrarian Reform and Colonization (IERAC for its Spanish acronym) on May 12, 1992, and registered on the 26th of the same
month and year, and in the decision of rectification of July 23, 1992, which was recorded on August 21 of the same year;
granted by the Institute for Agrarian Reform and Colonization, without detriment to the territory contained within the
traditionally existing historical limits, or any other territory that may be included as an extension in the future”. This

67

66
Cf. Property Register of Puyo, Pastaza. Adjudication of lands to the communities of Río Bobonaza, Puyo, May 26
1992, (Evidence file, volume 14, p. 8616 and following pages; evidence file, volume 8, p. 4374 and folliwng pages, and
volume 10, p. 6005 and following pages).

Cf. According to the State, the communities of the Rio Bobonaza include: Sarayacu, Sarayaquillo, Cali Cali, Shigua
Cucha, Chontayacu, Niwa Cucha, Palanda, Teresa Mama, Ramizuna, Tahuay Nambi, Palizada, Mimo, Tishin, Mangaurco,
Hoberas, Santo Tomas, Puca Urcu, Llz Pungo, Yanda Playa, Chiyun, Playa, Shawindia, Upa, Lulun, Huagra, Cucha, Tuntun
Lan, Llanchamacocha, Alto Corrientes, Papaya, Cabahuari and Masaranu.

65

Cf. Evidence file, volume 14, page 8631. According to the State, on May 11, 2005, “a public document was drawn up
as a record of the Open Mortgage on the property granted to the Communities of Rio Bobonaza through the adjudication
made by the IERAC on May 12, 1992 and registered on May 26 of that year, covering an area of two hundred and seventyfour thousand, six hundred and twenty-five hectares. This deed was drawn up between the Tayac Apu Organization of the
Ade Territory of the Nation of the Native Kichwa People of Sarayaku (Tayjasaruta)" and the Institute for the Eco-Development
of the Amazon Region (ECORAE) in order to guarantee the execution of the Project for the Extension of the Landing Strip of
the Community of Sarayaku.”

64

63
Cf. Notary’s certificate dated May 26, 1992 of the registration of the adjudication of May 12, 1992 (Evidence file,
volume 14, pages 8621-8623).

4354).

62

Cf. Miguel San Sebastian and Anna-Karin Hurtig, “Oil exploitation in the Amazon basin of Ecuador: a public health
emergency” (2004) 15: 3 Rev Panam Salud Publica/Pan Am J Public Health (Evidence file, volume 8, p. 4326 and following
pages). For example, a 2003 study, prepared by FLACSO and PETROECUADOR mentions three investigations on the effects of
oil exploration and exploitation in Ecuador. According to the study, the worst socio-environmental impacts of oil activities in
Ecuador occurred during the so-called “Texaco era” (1967-1992). Aída Arteaga, “Management Indicators and Impacts of oil
exploration in the Ecuadorian Amazon Region” in Petróleo y desarrollo sostenible en Ecuador, 1ª Edition, FLACSO –
PETROECUADOR, Quito, 2003 (Evidence file, volume 11, page 6904).

61

61.
On May 12, 1992, the State, through the Instituto de Reforma Agraria y Colonización
[Institute for Agrarian Reform and Colonization] (IERAC for its Spanish acronym), adjudicated an
undivided area of land in the province of Pastaza, identified in the title as Block 9, and covering a
surface area of 222,094 Hectares 63 or 264,625 Hectares64, in favor of the communities of the
Bobonaza River,65 which includes the Kichwa People of Sarayaku.66 Within Block 9, the Sarayaku
territory consists of 135,000 Hectares. In fact, on June 10, 2004, the Executive Secretariat of
CEDENPE (a State institution attached to the Presidency of the Republic with jurisdiction over
indigenous matters) registered the Statute of the Native Kichwa Peoples of Sarayaku (Agreement
No. 24), wherein Article 47(b) establishes “the territory of the Kichwa People of Sarayaku and its
natural resources found on [the] surface of Block 9, cohabited by the Kichwa peoples of Boberas, of
which approximately and traditionally 135,000 Hectares correspond to the Sarayaku, as well as the
assets referred to in Articles 45 and 46 of this Statute, noting that these territorial dimensions may
be increased in the future.”67

C. Adjudication of territories to the Kichwa Peoples of Sarayaku and the Communities
of the Bobonaza River in May 1992

60.
Ecuador is currently the fifth largest oil producer and the fourth exporter among Latin
American countries. According to figures from the Ministry of Energy and Mines of Ecuador, in 2005
sales of crude oil generated about a quarter of the country’s gross domestic product (GDP) and oil
revenues covered about 40% of the national budget. 62

amounts of natural gas. Moreover, this environmental pollution generated health risks for the
populations in the oil producing areas of eastern Ecuador.61
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Cf. Clause 5.1.21.6 of the participation contract between PETROECUADOR and CGC.

Cf. Environmental Impact Assessment for Seismic Prospection Activities, Block 23.
Cf. Official letter No. 155 of the Ministry of Energy and Mines on the activities carried out in Block 23.

74
75

70

21

Cf. Participation contract between PETROECUADOR and CGC.

Cf. Participation contract for the exploration of hydrocarbons and exploitation of crude oil in Block No. 23 of the
Amazon region, between the State Petroleum Company of Ecuador, PETROECUADOR, and the Compañía General de
Combustibles S.A., (CGC) of July 26 1996, Clause (2.1) (Evidence file, volume 8, page 4381 and following pages; Evidence
file, volume 10, page 5928 and following pages).

69

Cf. Property Registry of Puyo, Pastaza. Adjudication of lands to the communities of Río Bobonaza, Puyo May 26,
1992, (Evidence file, volume 8, p.4374 and following pages; volume 10, page 6005 and following pages, and volume 14,
page 8616 and following pages).

68

22

Cf. Constitution of Ecuador, Chapter 5, On Collective Rights, First Section, Of the rights of Indigenous, Black or AfroEcuadorian persons, Articles 83 to 85, (Evidence file, volume 8, page 4079). The 1998 Constitution contained provisions that
protected the rights of indigenous populations, who were to be consulted regarding plans or programs for prospection and
development of non-renewable resources on their lands which could have an environmental or cultural impact on them, and
were to receive a share of the profits earned from these projects and, where possible, receive compensation for social,
cultural and environmental damages caused to them (Article 84.5).

76

73

Cf. Official letter No. 155 of the Ministry of Energy and Mines (Evidence file, volume 8, page 4797 and subsq.
pages); Report of the Ministry of Energy and Mines on the activities carried out in Block 23 (Evidence file, volume 8, page
4778).

Cf. Environmental Impact Assessment for Seismic Prospecting Activities, Block 23. Final Report, May 1997 (Evidence
file, volume 8, page 4463 and subsq. pages; Evidence file volume 10, page 6021 and subsq. pages).

72

71

72.
According to the State, by means of Ministerial Agreement No. 197, published in Official
Record No. 176 of April 23, 1999, prospecting activities were suspended in Block 23 on the grounds
that "the activities carried out by CGC [were] being affected by the actions of indigenous

71.
Furthermore, on June 5, 1998 Ecuador adopted the Political Constitution of 1998, which
recognized the collective rights of Indigenous and Afro-Ecuadorian peoples.76

70.
On May 15, 1998, Ecuador ratified Convention No. 169 concerning Indigenous and Tribal
Peoples in Independent Countries, of the International Labour Organization (ILO), (hereinafter “ILO
Convention No. 169.” The Convention entered into force for Ecuador on May 15, 1999.

69.
The CGC company, in partnership with the Petrolera Argentina San Jorge (later “ChevronBurlington”), signed a contract with the consulting firm Walsh Environmental Scientists and
Engineers, Inc. to carry out an environmental impact assessment for seismic prospecting, as
required in the participation contract. The plan was completed in May 199772 and was approved by
the Ministry of Energy and Mines (MEM) on August 26. 73 The EIA states, among other things, that
“[i]t is necessary to point out that except for an area where we were denied access, the majority of
physiographic regions and types of forests identified by satellite imagery were visited during the
field trip.”74 According to the Ministry of Energy and Mines, the environmental impact assessment
was never executed, that is, it was not implemented in practice.75

68.
Within the first six months, the contractor was required to submit an Environmental Impact
Assessment (EIA) for the exploration phase, together with an Environmental Management Plan for
the exploitation period. The EIA was to contain, among other details, a description of the natural
resources, especially of the forests, flora and fauna, as well as of the social, economic and cultural
aspects of the populations or communities living in the areas affected by the contract.71

67.
Among the contractor's obligations, the following were established: to conduct an
Environmental Impact Assessment (EIA) and make all efforts to preserve the ecological balance of
the exploration area of the awarded block. It was anticipated that relations with the Sarayaku People
would be managed by the Secretariat for Environmental Protection of the Ministry of Energy and
Mines, through the National Environmental Protection Office. Also included in the agreement was the
contractor’s obligation to obtain from third parties any permit, right of way or easement that might
be necessary to reach the contract area or move within it, in order to carry out its activities.

66.
According to the terms of the contract between the State oil company PETROECUADOR and
the CGC company, the seismic exploration phase would last four years - with the possibility of a two
year extension- from the effective date of the contract, i.e., once the Ministry of Energy and Mines
approved the Environmental Impact Assessment. Furthermore, it was stipulated that the operational
phase would last 20 years with possibility of an extension

settlements, Sarayaku is the largest in terms of population and land area, since its ancestral and
legal territory accounted for around 65% of the land included in “Block 23.”

document is included in the file before the Court, since it was incorporated along with the Community Self-evaluation of the
Impacts Suffered by the Kichwa People of Sarayaku due to the Actions of the CGC Oil Company in its Territory (Appendix 3 of
January 21, 2008, presented by the representatives of the beneficiaries of the provisional measures, provisional measures file
in the matter of the Indigenous People of Sarayaku (Ecuador), volume 6, page 1464).; See also FLACSO. Sarayaku: el Pueblo
del Cénit. 1st edition CDES-FLACSO. Quito, 2005, page 16, (Evidence file, volume 11, page 6626).

65.
The territory allotted for that purpose in the contract with CGC consisted of an area of
200,000 hectares, inhabited by several indigenous groups, communities and villages: Sarayaku,
Jatun Molino, Pacayaku, Canelos, Shaimi and Uyuimi. Of the aforementioned indigenous

64.
On July 26, 1996, a participation contract was signed before the Third Notary of San
Francisco de Quito, to carry out hydrocarbon exploration and exploitation of crude oil in Block No. 23
in the Amazon Region (hereinafter the “contract for oil exploration and exploitation” or “the contract
with CGC”), between the State Petroleum Company of Ecuador (PETROECUADOR) and the
consortium formed by Compañía General de Combustibles S.A. (CGC) (hereinafter “CGC” or “CGC
company”) and Petrolera Argentina San Jorge S.A.70

63.
On June 26, 1995, the Comité Especial de Licitación [Special Tender Committee] (“CEL” for
its Spanish acronym) convened the eighth round of international public bidding for exploration and
exploitation of hydrocarbons on Ecuadorian territory, which included "Block 23" of the Amazon
region of the province of Pastaza. 69 According to the State, Block 23 was located in the province of
Pastaza, approximately 40 km from the town of Puyo to the east, and the base of operations of the
CGC Company was established in Chonta, using the sectors of Pacayacu, Shimi, Jatun Molino and
Kunkuk as support points.

D. Participation contract with the CGC company for exploration of hydrocarbons
and exploitation of crude oil in Block 23 of the Amazon Region

g) The beneficiary community shall be subject to regulations regarding the care and management of the
adjudicated area. The partial or total sale or transfer of the adjudicated area is expressly forbidden68

f) With the aim of protecting the social, cultural, economic and environmental integrity of the adjudicated
communities, the National Government will implement plans and programs prepared by the respective
indigenous communities and submitted to the consideration of the Government [, and]

e) Natural underground resources belong to the State, which may exploit these without interference in
accordance with environmental protection standards;

d) The National Government, its institutions and its police forces shall have free access to the adjudicated
areas in order to carry out the actions contemplated in the Constitution and laws of the Republic[;]

c) This adjudication does not limit the ability of the State to build roads, bridges, airports and other works of
infrastructure necessary for the economic development and security of the nation[;]

b) This adjudication does not affect in any way whatsoever the adjudications made previously to individuals or
institutions whose validity is ratified in this act, nor does it affect the settlements or possessions of the settlers
established prior to this date, nor the free movement through existing waterways or overland passes or those
to be built in the future in accordance with national legislation [;]

“a) The present adjudication is inspired by the threefold objective of protecting the ecosystems of the
Ecuadorian Amazon, improving the living standards of members of the indigenous communities and protecting
the integrity of their culture [;]

62.
Likewise, in accordance with the land title, the adjudication was carried out according to the
following provisions:

Cf. Executive Decree 1215, Official Record 265 of February 13, 2001

24

23

88

Cf. Report of the Ministry of Energy and Mines on activities carried out in Block 23 (Evidence file, volume 8, page
4779); Official letter No. 155 of the Ministry of Energy and Mines, (Evidence file, volume 8, page 4798 and subsq.).

Cf. Clause Two. Purpose of the Military Cooperation Agreement. Cooperation Agreement on Military Security between
the Ministry of National Defense and the oil companies operating in Ecuador, signed in Quito on July 30, 2001 (Evidence file,
volume 8, page 4365)

87

86

Cf. Law for the Promotion of Investment and Citizen Participation, Decree Law 2000-1, Record 144 of August 18,
2000. (Evidence file, volume 11, page 6541).

85

84
Cf. Pleadings and motions brief, volume 1, pages 283. See also affidavit of José María Gualinga Montalvo of June 27,
2011 (Evidence file, volume 19, page 10021) and testimony rendered by Marlon Santi before the Court during the public
hearing held on July 6, 2011.

79.
On March 26, 2002, the CGC company submitted to the Ministry documents referring to the
updated Environmental Management Plan and Monitoring Plan for the 2D seismic prospecting
activities in Block 23. 88 On April 17, 2002, the Ministry requested information to ensure that the
project to be implemented corresponded to the same area and characteristics as the seismic project
approved on August 26, 1997, creating an Operational Plan so that, as the seismic exploration plan
advanced, progress would also be made on aspects such as education, health, productive projects,
infrastructure and community support.

78.
Furthermore, on July 30, 2001, the Ministry of Defense of Ecuador signed a Cooperation
Agreement on Military Security with the oil companies operating in the country, in which the State
undertook to “ensure the safety of oil facilities, and of the persons who work in them.” 87

When such zones or areas are located within the National Patrimony of Natural Areas, the regulations and
management plan of that zone shall be observed, in accordance with the Law of Forests and Conservation of
Natural Areas and Wildlife and the Regulations, approved by the Department of the Environment.”

Agreements shall be drafted according to the principles of compensation and reparation for potential
environmental effects and damages to property that the execution of energy production projects might cause to
the population. Compensation shall be calculated on the basis of existing official tables.

Prior to the implementation of plans and programs for exploration and exploitation of hydrocarbons, those
subject to control must inform the communities within the areas directly affected by the projects, and must hear
their suggestions and opinions. All acts and agreements reached as a consequence of these information
meetings shall be documented, by means of a public instrument, and shall be sent to the Deputy Secretary for
Environmental Protection.

[P]rior to initiating any tendering for a State oil contract, the agency responsible for carrying out the oil bidding
processes shall apply the consultation procedures established in the Regulations issued for that purpose, in
coordination with the Ministry of Energy and Mines and the Ministry of the Environment.

77.
Furthermore, on February 13, 2001, the Substitute Environmental Regulations for
Hydrocarbon Operations in Ecuador (Executive Decree 1215)86 were promulgated. Article 9 of said
Regulations establishes that:

“[p]rior to the execution of plans and programs for exploration or development of hydrocarbons found on lands
allocated by the Ecuadorian State to Indigenous Communities or Black or Afro-Ecuadorian people, and which
could affect the environment, PETROECUADOR and its subsidiaries, contractors, and associates must consult
with the communities and ethnic groups. To that end, they will promote meetings and public hearings in order to
present and explain their plans and the purpose of their activities, the terms under which these will be carried
out, the timeframe and potential direct or indirect environmental impacts that could be caused to the community
or its inhabitants. All acts, agreements or settlements reached as a result of consultations regarding the plans
and programs for exploration and development shall be recorded in writing by means of minutes or a public
instrument.”

76.
As to Ecuadorian domestic legislation, the Law for the Promotion of Investment and Citizen
Participation was enacted on August 18, 2000. 85 This law states, inter alia, that:

to discredit the leaders and organizations. The representatives argued that, as part of that strategy,
the company created the so-called “Community of Independents of Sarayaku” in order to reach an
agreement and justify its entry into the territory. 84The State did not dispute these facts.

Cf. As of February 2003 CGC had invested 350,000 USD in social projects in these four communities. El Comercio
newspaper of February 7, 2001, “Mediation for the Sarayacu conflict” (Evidence file, volume 11, page 6541). See also the
affidavit of José María Gualinga Montalvo of June 27, 2011 (evidence file, volume 19, page 10018).

83

Cf. Decision taken by the Sarayacu-OPIP Association at the Meeting held with the CGC Company on June 25, 2000
(Evidence file, volume 10, pages 6109-6110) The Sarayaku Association and the Organization of Indigenous Peoples of
Pastaza, OPIP for its Spanish acronym, have taken the following decisions: “Sarayaku ratifies its decision not to accept any oil
company, be it CGC and/or other companies, mining or lumber organizations; based on this decision, there will be no further
dialogue or negotiation with CGC; it decides not to accept the USD $ 60,000 from the agreement of the provincial council and
CGC, because this money would create inter-community conflicts with serious consequences; Sarayaku will not accept further
meetings instigated by CGC with other communities of the Block; in accordance with these decisions, we request the
definitive cancellation of the contract between the Ecuadorian State and CGC in Block 23. These decisions are supported by
the collective rights recognized by the Ecuadorian Constitution; by ILO Convention No. 169 and by other laws and
international bodies that protect the rights of indigenous peoples.”

82

Cf. Decision taken by the Association Sarayaku-PIP at a meeting held with the CGC company on June 25, 2000
(Evidence file, volume 8, pages 4812-4813); Letter of April 13, 2002 addressed to the Minister of Energy and Mines by the
Sarayaku Association (Evidence file, volume 8, pages 4815-4816).

81

Cf. Brief of pleadings and motions, volume 1, pages 281 and 282; See also affidavit rendered before a notary public by
José María Gualinga Montalvo on June 27, 2011 (Evidence file, volume 19, pages 4815-4816).

80

Cf. Letter entitled “Community of Independents of Sarayacu Branch O.P.I.P.”, undated, (Evidence file, volume 8, page
4818 and subsq. pages); List of signatories of the Chontayacu People, signed on December 31, 2002, (Evidence file, volume
8, page 4825 and subsq. pages) 18. Minutes of the General Assembly of the “CAS – TAYJASARUTA”, of January 7, 2003,
(Evidence file, volume 8, page 4828 and subsq. pages).

79

Cf. Resolution No. 028-CAD-2001-01-19 ordered the suspension of April 2000 to be extended until April 9, 2001
(Evidence file, volume 14, page 8656) and Resolution No. 431-CAD-2001-08-03 of August 2001 accepted a request for a
further extension until September 26, 2002 (Evidence file, volume 14, page 8658).

78

8654).

77

Cf. Ministerial Agreement No. 197, Published in Official Record Nº 176 (evidence file, volume 14, pages 8653 and

75.
In relation to the foregoing, the representatives argued, that given Sarayaku’s refusal to
accept the CGC’s oil prospecting activities, in 2001 the company hired Daymi Service S.A., a team of
sociologists and anthropologists to build community relations. According to members of Sarayaku,
its strategy was to divide the communities, manipulate the leaders and instigate slander campaigns

74.
The representatives also alleged that in May 2000, the attorney for the CGC visited Sarayaku
and offered U.S. $60,000.00 for development projects and 500 jobs for the men of the Community.
The State did not dispute this. On June 25, 2000, the Sarayaku held a General Assembly at which,
in the presence of the CGC representative, they rejected the company’s offer. 82 For their part, the
neighboring communities of Pakayaku, Shaimi, Jatún Molino and Canelos signed agreements with
the CGC. 83

73.
It was argued, without being contested by the State, that on numerous occasions the CGC oil
company tried to gain access to the Sarayaku People’s territory and obtain the community’s consent
for oil exploration, through actions such as: a) direct contacts with members of the community,
circumventing the organizational levels within the indigenous community; b) offering to send a
medical team to provide care in various communities of the Sarayaku People; however, in order
receive care, the people were required to sign a list that was subsequently used as a letter of
support addressed to the CGC to continue its work; 79 c) payment of salaries to individuals within
communities to recruit others in order to endorse the seismic prospecting; d) offering gifts and
personal benefits; e) forming support groups for the oil industry,80 and f) offering money, either
individually or collectively.81

E.Facts prior to the seismic prospecting and incursions into the Sarayaku People’s
territory

organizations against the workers and the destruction of the camp.” The suspension was ordered in
an effort to continue developing community relations programs, in order to resolve the problems
that had arisen. 77 The suspension was extended several times until September 2002.78
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Cf. National Office of the Ombudsman, “Defensorial declaration” of November 28, 2002 (Evidence file, volume 8, page
4870 and volume 10, page 6032).

92

Cf. Ombudsman of the Province of Pastaza. Resolution of April 10, 2005. Complaint No. 368-2002 (Evidence file,
volume 8, page 4831 and subsq.).

91

Cf. Report on Activities in Block 23 CGC. Official letter sent by CGC to Mr. Ab. Gustavo Gutiérrez on December 24,
2002. Official letter No. 155 DM-DINAPA-CSA-870 0212389 (Appendix 14, volume 8, page 4797).

90

89
Cf. Communication of the Sarayaku Association to the Ministry of Energy and Mines of April 13, 2002 (Evidence file,
volume 10, pages 6111-6112).

86.
On November 27, 2002, the Ombudsman’s Office of Ecuador issued a “defensorial
statement,” affirming that the members of the Sarayaku People were under the protection of its
authority. Moreover, it stated that “[n]o person, authority or official shall impede the free
movement, circulation, navigation and intercommunication of members of the Sarayaku across all
lands [and] rivers that they require and need to exercise their legitimate right. Whoever obstructs,
opposes, impedes or limits the right to free movement and circulation [of] the members of this
community shall be subject to the penalties and sanctions established by the laws of Ecuador.”92

85.
On November 22, 2002, the Vice-President and Members of the Rural Parish Association of
Sarayaku filed a complaint with the Ombudsman. They argued that the contract for 2D seismic
prospecting in Block 23 constituted a violation of Articles 84(5) and 88 of the Political Constitution of
Ecuador, in relation to Article 28(2) of the Environmental Management Law, and they requested: 1.
that the CGC company respect the territory under the jurisdiction of the Sarayaku Parish 2. the
immediate withdrawal of the Armed Forces that were providing protection to CGC workers, and 3.
compliance with these Articles by the State authorities. Subsequently, Mr. Silvio David Malaver, a
member of the Sarayaku Community, joined in the complaint. 91

84.
On November 13, 2002, the CGC company submitted its first progress report on the 2D
seismic project, emphasizing that to date 25% progress had been achieved in reaching community
agreements and that, as part of the dissemination of the Specific Environmental Management Plan,
it had held a meeting with journalists in the city of Puyo and authorities of the Province.

83.
According to the State, on September 2002, the CGC asked the Ministry of Energy and Mines
to lift the force majeure status, which would allow for the reactivation of exploration or exploitation
activities.

82.
On August 26, 2002, the CGC submitted to the Ministry of Energy and Mines the following
five investment agreements made with indigenous communities or associations and signed on
August 6, 2002, before the Second Notary of the Canton of Pastaza: FENAQUIPA Organization,
$194,000.00; AIEPRA Organization, Jatun Molino community and “Independent Communities of
Sarayaku,” $194,900.00; FENASH-P Federation, $150,000.00; Association of Indigenous Centers of
PACAYAKU, $222,600.00; and Achuar Community of SHAIMI, $50,600.00. These agreements
involved contributions for productive projects, infrastructure, job training, health and education,90
and were based on an operational plan, implemented in the measure that the seismic activities were
carried out in their territories.

81.
In an official letter dated July 2, 2002, and considering that the project approved in 1997 had
not been implemented due to force majeure “related to the actions of the indigenous communities,”
and that the area concerned is the same one as that established that year, the Ministry approved
the updated Environmental Management Plan and Monitoring Plan for 2D seismic prospecting in
Block 23.

80.
On April 13, 2002, the Sarayaku Association sent a communication to the Ministry of Energy
and Mines, expressing its opposition to the entry of oil companies to its ancestral territory.89

26

Cf. Final Operations Report prepared by the CGC Company (pages 4884 and 4903); and general description of a
process of seismic exploration prepared by the Ministry of Energy and Mines, March 7, 2006 (Evidence file, volume 8, pages s
4953 and 4954).

97

96
Cf. Final Operations Report prepared by the CGC Company in February 2003 (Evidence file, volume 8, pages 4881,
4884, 4889 or pages 5, 8 and 13).

95
Official letter of December 12, 2002 sent by the President of the Superior Court of Justice of the District of Pastaza to
the First Civil Judge of Pastaza (Evidence file, volume 8, page 4874 and subsq; Evidence file, volume 10, page 6030 and
subsq.).

94
Decision of the First Civil Judge of Pastaza regarding the Constitutional Amparo of the OPIP-Sarayaku (Block 23),
November 29, 2002, (Evidence file, volume 8, page 4872; Evidence file, volume 10, page 6029).

93
Writ of constitutional amparo filed by the Organization of Indigenous Peoples of Pastaza against the CGC company
and Daymi Services on November 28, 2002 (Evidence file, volume 8, page 4333 and subsq. pages, and Evidence file, volume
10, page 6025 and subsq. pages).

92.
The seismic prospecting program proposed in Block 23 included an area of 633,425 km,
distributed in 17 lines, mainly oriented north-south and east-west96. Initially it was estimated that
the seismic campaign would last 6 to 8 months depending on weather conditions. In the prospecting
area, paths were cleared for laying down the seismic lines, as well as for the placement of camps,
drop zones and heliports. 97

G. Facts related to the seismic prospecting or oil exploration activities of the CGC
company as of December 2002

91.
On December 12, 2002, the Superior Court of Justice of the District of Pastaza sent an official
letter to the First Civil Judge of Pastaza, in which it “noted irregularities in the procedure [and
expressed] concern over the total lack of speed [... of the] action, taking into account the social
repercussions that its purpose implies.” 95

90.
The hearing that was convened did not take place. The State alleged that no representative
of the Sarayaku had appeared at the hearing, whereas the respondent party, the CGC company, did
appear. The representatives, in their brief answering the preliminary objection, pointed out that the
hearing never took place and that proof of this is the fact that no “minutes of the meeting” exist.

89.
According to the State, in a decision issued on December 2, 2002, the initial resolution was
extended, “correcting the error made regarding the date, designating Friday, December 6, to hold
the hearing.”

88.
On November 29, 2002, the First Civil Court of Pastaza agreed to hear the amparo and, as a
precautionary measure, ordered the suspension of “any current or impending action that affects or
threatens the rights that are the subject of the complaint,” as well as the holding a public hearing on
December 7, 2002. 94

87.
On November 28, 2002, the President of the OPIP, representing the 11 associations of the
Kichwa People of Pastaza, presented a constitutional writ of amparo before the First Civil Court of
Pastaza against the CGC company and its subcontractor, Daymi Services. In the amparo, it was
alleged that since 1999, CGC had carried out several efforts intended to negotiate, separately and in
isolation, with the communities and individuals “generating a series of conflicts and internal
impasses within [their] organizations, which led to the deterioration of [their] hitherto strong
organization.” 93

F. Writ of amparo
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Cf. First Criminal Court of Pastaza of October 7, 2003 (Evidence file, volume 14, pages 9222 and 9223).

28

27

Cf. Seismic map (Evidence file, volume 9, page 4969 and subsq.)
Cf. Report of the Ministry of Energy and Mines on the activities carried out in Block 23 (Evidence file, volume 8,
page 4788).

114

113

Cf. Ministry of Energy and Mines. Certification of explosive charges distributed in Block 23, according to information
from the National Evrinmental Protection Office (Evidence file, volume 9, pages 4956 and 4957).

112

Cf. Ministry of Energy and Mines. Certification of explosive charges distributed in Block 23, according to information
from the National Environmental Protection Office (Evidence file, volume 9, pages 4956 and 4957).

111

Testimony of Abdón Alonso Ciualinga question 2 (Evidence file , volume 11, page 6526); First Notary of the Canton
of Pastaza, affidavits of Ena Margoth Santi and Carmenza Soledad Malaver Capucha, of November 13, 2007.

110

Brief of pleadings and motions(volume 1, page 284). See also testimony rendered by Ena Margot Santi before the
Court during the public hearing held on July 6, 2011.

109

Testimony rendered by Ena Margot Santi before the Court during the public hearing held on July 6, 2011. See also
Testimony rendered before a notary public Gloria Berta Gualinga Vargas, of June 27, 2011 (Evidence file , volume 19, page
10039)

108

First Notary of the Canton of Pastaza, sworn statement of Ena Margoth Santi of November 13, 2007; First Notary of the
Canton of Pastaza, affidavit of Carmenza Soledad Malaver Capucha, of November 13, 2007, (Evidence file, volume 9, page
5000 and subsq.).; map prepared by the petitioners, showing the distribution of peace and life camps in the Sarayaku
territory (Evidence file, volume 9, page 4969).

107

Cf. First Criminal Court of Pastaza of October 7, of 2003. Report of the National Attorney, September 27, 2003 (Evidence
file , volume 9, pages 5210 and 5211), petition of October 1, 2003 in which the Public Prosecutor’s Office requested the
judge to order pre-trial custody (Evidence file , volume 9, pages 5210 and 5211).

106

105

102. On February 6, 2003, the Association for the Hydrocarbon Industry of Ecuador reported that
the CGC had declared a state of “force majeure” and suspended the seismic exploration work.114 On
February 10, 2003 the CGC expressed its willingness to “continue with the seismic registration
campaign and with the rest of the work agreed in the contract.” The State affirmed, without being

101. Between October 2002 and February 2003, the oil company’s work within the Sarayaku
territory advanced by 29%. 111 During this period the CGC loaded 467 wells with a total of 1433
kilograms of "pentolite" explosives, 112 both at the superficial and deeper levels, and left them buried
in the territories that comprised Block 23. 113 According to the information submitted, at the time of
this Judgment, the buried explosives remained in Sarayaku territory.

100. Following the reactivation of the seismic exploration phase in November 2002 and given the
CGC’s entry into the Sarayaku territory, the Association of the Kichwa People of Sarayaku declared
an “emergency,” during which the community stopped its everyday economic, administrative and
education activities for a period of 4 to 6 months. In order to protect the boundaries of its territory
and prevent the entry of the CGC, the Sarayaku community organized six so-called “Peace and Life
Camps” on the edges of the territory, each comprising 60 to 100 people, including men, women and
young people. 107 It was also claimed, and not refuted by the State, that members of the Sarayaku
headed into the jungle to reach the camps set up on the borders of the territory, including children
old enough to walk and pregnant women or those with babies.108 The only people who did not
participate in this surveillance were the elderly, the sick and very young children (toddlers), who
stayed in Sarayaku Center. 109 During this period, the Community members lived in the jungle; the
crops and food ran out and, during several months, the families survived exclusively on resources
from the forest. 110

99.
In relation to these arrests, on January 28, 2003, a preliminary inquiry was opened by the
District Prosecutor of Pastaza and on October 7, 2003 the First Criminal Court of Pastaza issued
arrest warrants for Reinaldo Alejandro Gualinga Aranda, Elvis Fernando Gualinga Malver, Marco
Marcelo Gualinga Gualinga, Yacu Viteri Gualinga and Fabián Grefa for the crimes of kidnapping and
aggravated robbery. 105 Subsequently, the abovementioned arrest warrants for Elvis Gualinga,
Reinaldo Gualinga, and Fabián Grefa were revoked and dismissed. 106 The Commission indicated that
Marcelo Gualinga Gualinga was sentenced to one year in prison for the crime of possession of
explosives and was released after serving his sentence.

Cf. Official letter of March 13, 2003 signed by the Commander of the 17th Brigade of Pastaza and Preliminary Inquiry
No. 069-2003, complaint filed by Mr. José Walter Hurtado Pozo, for the alleged crimes of theft and kidnapping (Evidence file ,
volume 16, pages 9091 and subsq.).

104

Cf. Official letter of March 13, 2003 signed by the Commander of the 17th Brigade of Pastaza (Evidence file , volume
9, page 5215).

103

Cf. Minutes of the General Assembly of the “CAS – TAYJASARUTA”, of January 7, 2003 (Evidence file, volume 8,
pages 4828 and 4829).

102

Cf. Agreement of Intent with the Undersecretary of Government, December 12, 2002 (Evidence file, volume 10, pages
6141-6142).

101

Cf. Official letter No. 155 of December 24, 2002, Ministry of Energy and Mines, referring to Official letter DINAPA-CSA808 of December 5, 2002 (Evidence file, volume 8, page 4799).

100

Cf. Memorandum No DINAPA-CSA-003-200. Undersecretary for Environmental Protection (Evidence file, volume 10,
page 6131).

99

98
Executive Decree No. 3401 of December 2, 2002, Official Record No.728 of December 9, 2002 “Regulations on
Consultations concerning Hydrocarbon Activities.” (Evidence file, volume 8, pages 4130 and subsq.).

98.
On January 25, 2003, Reinaldo Alejandro Gualinga Aranda, Elvis Fernando Gualinga Malver,
Marco Marcelo Gualinga Gualinga and Fabián Grefa, all members of the Sarayaku community, were
detained by staff of the CGC company and members of the Armed Forces in the Sarayaku territory
“because of the danger these individuals posed […] given that they were in possession of weapons
and explosives.” 103 They were subsequently flown in a CGC helicopter to the city of Chonta, and
later transported by police officers in vehicles belonging to CGC to the city of Puyo, where they were
left in the custody of local police and released that same afternoon. 104

97.
On January 7, 2003, the residents of Chontayaku and the Council of Kurakas held an
Assembly at which they presented a document reaffirming the unity of the Kichwa People of
Sarayaku and their opposition to the entry of the oil company. 102

e) The Government will oversee CGC’s compliance with the contract, monitoring the company’s adherence to
the standards established, whilst taking the regulatory steps for Prior Consultation, so that the rules are clearly
established for all parties.101

d) As a sign of good will, the Ministry of the Interior will appoint a high-level commission with the authorities
directly responsible for oil operations, and will seek to hold meetings in Puyo city, where the search for a
solution to the problem of Block 23 will begin;

c) Given the critical situation that has arisen in Block 23, the Government undertakes to URGE the CGC
company to temporarily suspend seismic prospecting in Block 23, so that the new government may address
this issue;

b) The communities will allow the immediate departure of the workers detained in the communities of Shaimi
and Sarayaku, as a gesture of good will and to open a dialogue,

a) Seek a peaceful solution to the problem, without the intervention of the security forces;

96.
On December 12, 2002, an Agreement of Intent was signed between the Undersecretary of
the Ministry of the Interior and representatives of the indigenous organizations. The agreement
established the following:

95.
On December 5, 2002, the environmental monitoring points submitted by the company were
approved, according to the State, under the provisions of Article 12 of the Substitute Environmental
Regulations for Hydrocarbon Operations in Ecuador (DE 1215). 100

94.
On December 4, 2002, a meeting was held in Quito with the participation of Sarayaku, the
Governor of Pastaza, PETROECUADOR, the Secretariat for Environmental Protection, the Ministry of
Energy and Mines, CGC, OPIP, Canelos and the CGC Coordination Committee of the Government of
Pastaza, calling for the activities at Block 23 to be suspended. No agreement was reached. 99

93.
On December 2, 2002, the Regulations for Consultation on Hydrocarbon Activities were
adopted.98 The Regulations provided “a uniform procedure for the hydrocarbon sector for the
application of the constitutional right of indigenous peoples to be consulted.”
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Cf. Answer to the petition (Merits file, volume 2, page 494).

30

29

122

Cf. Preliminary decision of the investigation by the Ombudsman’s Office of Pastaza Province, Puyo, December 5, 2003
(Evidence file, volume 9, pages 5127 and 5128) and Preliminary Inquiry signed by the Prosecutor’s Office on December 9,
2003 (Evidence file, volume 9, pages 5130 and 5131). See also, reports of the Provincial Police Authority of Pastaza No. 16:
December 4, 2003, signed by Police Lieutenant Wilman Oliver Aceldo Argoti and two reports of December 5, 2003, signed by
Police Lieutenant Patricio Campaña and Police Major Aníbal Sarmiento Bolaños (Evidence file, volume 9, pages 5135 to 5140)

126

Cf. Complaint filed on April 19, 2004 for threats received via email on April 3, 2004, and telephone threats; Complaint
filed by José Gualinga on February 27, 2003 before the District Attorney’s Office of Pastaza, for an alleged false report
regarding his death in a road accident. (Evidence file , volume 10, pages 6164 and 6165), and Complaint of March 1, 2004
filed by Marlon Santi before the 2nd National Police Station of the Canton of Quito (Evidence file , volume 10, page 6287) over
the alleged events of February 29, 2004 in which he was assaulted. Also, on April 23, 2004 José Serrano Salgado, then the
attorney and legal representative of the Sarayaku People, reported that he was attacked and assaulted by three armed and
hooded men, who warned him to discontinue the defense of Sarayaku (Evidence file , volume 10, pages 6336 and 6337). In
December 2004, Mr. Marlon Santi, then a candidate to the presidency of CONFENAIE, reported to the Attorney General’s
Office of Ecuador that on December 21 and 22, 2004, whilst participating in the CONAIE conference in the city of Otavalo to
elect a new president, an election in which he was involved as a candidate, he received “telephone calls […], in which I was
told that I would be killed, and that I should withdraw my candidacy to president or else I would not be breathing in twentyfour hours.” He stated that he was reporting this matter as it “constitutes a threat to my physical and mental integrity and an
act of persecution and harassment against my People and as such of my status as an indigenous leader.” Complaint filed by
Marlon Santi and his lawyer José Serrano, before the Attorney General of Ecuador, (Evidence file, volume 10, page 6338).

125

Report on the Visit to the Sarayaku Community to investigate the Complaint by the OPIP against the CGC Company.
Commission on Human Rights. National Congress of the Republic of Ecuador, May 8, 2003. (Evidence file , volume 10, page
6155).

124

The festival activities serve to renew the links with the territory and social bonds. People return to the recreational
areas (purinas) and hunting areas, reinforcing the connection of these areas to the territory. Also, according to members of
the Community, the Sarayaku festival involves the participation of all the Kurakas, as well as authorities and leaders, and the
yachaks who visit the houses of the festival to order and transmit peace and respect, so that conflicts do not occur (FLACSO,
“Sarayacu: el Pueblo del Cénit” (Evidence file , pages 6672-6676). See also statements of Simón Gualinga and Jorge Malaver
in Community Self-evaluation of the impacts suffered by the Kichwa People of Sarayaku due to the actions of the CGC oil
company in their territory” (Evidence file, volume 11, page 6588).

123

108.
On December 4, 2003, about 120 members of the Sarayaku People were attacked with
machetes, sticks, stones and firearms by members of the People of Canelos, in the presence of
police officers, when they were going to a “march for peace and life” which was to take place on
December 5 and 6 in Puyo, due to the danger of “militarization in Block 23.” 126

107. Between February 2003 and December 2004 a number of incidents of alleged threats and
harassment were reported against leaders, community members and a Sarayaku lawyer. 125

H. Alleged threats and attacks against members of the Sarayaku Community

106. For its part, after visiting the Sarayaku Community on May 8, 2003, the Human Rights
Commission of Ecuador’s National Congress issued a report which concluded that “[t]he State,
through the Ministries of Environment and Energy and Mines, violated paragraph 5) of Article 84 of
the Political Constitution of the Republic, by failing to consult the community on plans and programs
for the exploration and exploitation of non-renewable resources found on their lands and which
could affect them environmentally and culturally.” This Congressional Commission also concluded
that by negotiating separately with the communities, the CGC did not recognize the leadership of the
OPIP, which created conflicts between the groups. It also confirmed the damage caused to the
territory’s flora and fauna. As regards the population, the report concluded that “[t]here was a
violation of human rights, given that serious psychological harm was caused to the children of the
community who witnessed the confrontation with the army, the police and the CGC’s security staff,
and that the leaders of the OPIP were arrested and accused of terrorism, and were then subjected to
physical abuse, which affected their personal integrity, something prohibited by the Political
Constitution of the Republic.” 124

company’s work led to the suspension, during some periods, of the Sarayaku People’s ancestral
cultural rites and ceremonies, such as Uyantsa, the most important festival held each year in
February, 123 and the seismic line passed near sacred sites used for initiation ceremonies for young
people reaching adulthood.

Specifically, César Santi stated that ‘‘[t]wo months ago the company passed through here with a seismic line and now
there are no birds, the owner left, the Amazanga, because when the owner leaves all the animals leave …As the helicopters
have been stopped from coming here, if we leave things quiet for a good while, perhaps the animals will return.’’ FLACSO
Study, “Sarayacu: el Pueblo del Cénit”, page 6721.

Cf. Roberto Narváez. Social Study “Afectaciones a la Calidad of Vida, Seguridad y Soberanía Alimentaria en Sarayaku”
page 6759. See also expert report rendered by Anthropologist Rodrigo Villagra before the Inter-American Court of Human
Rights during the public hearing held on July 7, 2011; testimony rendered by Sabino Gualinga before the Inter-American
Court of Human Rights during the public hearing held on July 6 2011; testimony rendered by Marlon René Santi Gualinga
before the Inter-American Court of Human Rights during the public hearing held on July 6, 2011.

121

Cf. Roberto Narváez. Social Study “Afectaciones a la Calidad of Vida, Seguridad y Soberanía Alimentaria en Sarayaku”,
Quito 2010, (Evidence file, volume 11, page 6757).

120

Cf. Testimony rendered before a notary public by Gloria Berta Gualinga Vargas, on June 27, 2011 (Evidence file, volume
19, page 10037) See also Report on the Visit to the Community of Sarayaku, to investigate Complaint by the OPIP against
the Compañía General de Combustibles. Commission on Human Rights. National Congress of the Republic of Ecuador, May 8
2003 (Evidence file, volume 10, page 6155); Press Release of the Kichwa Association of Sarayaku of January 17, 2003,
(Evidence file, volume 10, page 6396); Report of the Ministry of Energy and Mines of Ecuador of March 7, 2006, Appendix 48,
volume 10, page 6398; Community Self-evaluation of the impacts suffered by the Kichwa People of Sarayaku due to the
actions of the CGC oil company in their territory” (Evidence file, volume 11, page 6588).

119

Cf. Maps provided as attachments to brief of pleadings and motions (Evidence file, volume 12, page 7297, and Appendix
124, document in electronic format).

118

Cf. First Notary of the Canton of Pastaza, Dr. Andrés Chacha Gualoto, Notarial Certification of July 20, 2003 (Evidence
file, volume 9, page 5225).

117

116
Cf. Resolution of the Ombudsman’s Office of Pastaza Province, dated April 10, 2003 (Evidence file, volume 8, pages
4831 and subsq.)

115

105. Similarly, the State has not disputed the fact the company opened seismic trails, 118 set up
seven heliports,119 destroyed caves, water sources and underground rivers needed to provide
drinking water for the community; 120 it also cut down trees and plants of great environmental and
cultural value, used for subsistence purposes by the Sarayaku People. 121 Nor has the State disputed
the fact that the arrival of helicopters destroyed part of the so-called Wichu kachi Mountain, or
“place of the parrots,” a site of great value in the worldview of the Sarayaku People.122 The oil

[…] At the point known as PINGULLU, a tree whose name is LISPUNGU, measuring approximately twenty meters
in height and one meter in width was destroyed. […] In the evening […], we interviewed the elderly Shaman
Cesar Vargas […] who stated […]: That employees from the oil company had entered his sacred forest in
PINGULLU and destroyed all the trees that existed there, particularly, the great tree of Lispungu, which has left
him without the power to obtain medicine to cure the ailments of his children and relatives […].

104.
Regarding the damages to the Sarayaku territory, it was argued, without this being
challenged by the State, that in July 2003, the CGC destroyed at least one site of particular
importance in the spiritual life of members of the Sarayaku People, on the land of Yachak Cesar
Vargas. 117 The events were recorded by the First Notary of Puyo in the following terms:

103. On April 10, 2003, the Ombudsman of the Province of Pastaza issued a ruling regarding the
complaint filed on November 2002 (supra paras. 85 and 86), in which, based on the allegations
made by the parties, the act of recognition of the scene of the events and international law, it
decided to admit the complaint and ruled that the Minister of Energy and Mines and Chairman of the
Board of PETROECUADOR and the attorney and legal representative of the CGC, were in full
violation, inter alia, of Articles 84(5) and 88 of the Political Constitution of Ecuador, ILO Convention
No. 169, and Principle 10 of the Rio Declaration on Environment and Development. Likewise, it
declared the Minister of Energy and Mines and Chairman of PETROECUADOR and the attorney and
legal representative of the CGC responsible for these violations. 116

challenged, that according to official letter No. 019-CGC-GG-03 of February 26, 2003 the CGC
continued the suspension of activities. The State also mentioned that according to official letter No.
023-CGC-GG-05 of June 15, 2005 the suspension was maintained.115
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Cf. Preliminary ruling of investigation, officially opened by the Ombudsman’s Office of Pastaza Province on December 5,
2003, Appendix 45 to the petition.

132

Cf. Medical certificates of the Public Prosecutor’s Office, Department of Legal Medicine and Forensic Science, December
9, 2003 (Evidence file , volume 9, page 5149 and subsq.), Pastaza Police report No. 16 of December 5, 2003, signed by
Police Lieutenant Patricio Campaña, Photos taken at the hospital (Evidence file, volume 11, page 6578 and subsq.);
Preliminary Inquiry 845-2003 confirming the confrontation, pages 9230 and subsq.

131

Report submitted to the Provincial Commander of Pastaza No. 16 of December 4, 2003, signed by Police Lieutenant
Wilman Oliver Aceldo Argoti, (Evidence file, volume 9, pages 5135 a 5137). Also see Preliminary Inquiry 845-2003
confirming the confrontation (Evidence file, volume 16, page 9230 and subsq.).

130

Cf. Report of the Parish Council of Canelos on the confrontation between the People of Canelos and the People of
Sarayaku, page 5112. Also see police report of December 4, 2003 (Evidence file , volume 9, pages 5116 and 5117).

129

Cf. Report of the Parish Council of Canelos on the confrontation between the People of Canelos and the People of
Sarayaku, page 5112.

128

Cf. Report of Parish Board of Canelos on the confrontation between People of Canelos and the People of Sarayaku,
page 5111.

127

and Report of the Parish Council of Canelos on the confrontation between the People of Canelos and the People of Sarayaku,
undated (Evidence file, volume 9, pages 5141 to 5144). See also list of persons who allegedly attacked members of the
Kichwa People of Sarayaku on September 4, 2003 (Evidence file, volume 9, pages 5146 and 5147) and eleven statements by
36 of the people accused of these incidents (Evidence file, volume 9, pages 5001 and subsq.).

112. In light of these events, on December 5, 2003, the Ombudsman’s Office of the Province of
Pastaza filed a complaint ex oficio and issued a resolution in which it concluded that the leaders and
members of the Indigenous People of Canelos were responsible for: a) flagrant violation of the right
to move freely through national territory, a right guaranteed and recognized in Article 23-14 of the
Political Constitution of the Republic; b) criminal infraction, as established and sanctioned in Article
129 of the Criminal Code; and c) violation of Article 12 paragraph 1 of the International Covenant on
Civil and Political Rights. 132

111. In this incident, incident, members of the Kichwa People of Sarayaku were injured, among
them, Hilda Santi Gualinga, Silvio David Malaver Santi, Laureano Gualinga, Edgar Gualinga Machoa,
José Luís Gualinga Vargas, Victoria Santi Malaver, Marco Gualinga, Héctor Santi Manya, Marco Santi
Vargas, Alonso Isidro Gualinga Machoa, Heriberto Gualinga Santi, Jorge Santi Guerra, Aura Cuji
Gualinga, María Angélica Santi Gualinga, Clotilde Gualinga, Emerson Alejando Shiguango Manya,
Romel F. Cisneros Dahua, Jimy Leopoldo Santi Gualinga, Franco Tulio Viteri Gualinga, and Cesar
Santi. 131

[…] all the settlers [of Canelos] were gathering in order to prevent the Sarayaku people from traveling to the
city of Puyo, to march for peace and for life […] I went to the Cuyas area to await the arrival of the people
from Sarayaku. [At] about 1.00 p.m., five people arrived, but from that moment the inhabitants of Canelos
indicated their clear refusal to allow any movement through and, approximately 500 meters from where we
were they cut down a tree in the pathway to stop us from leaving […] and immediately our security personnel
provided protection, to avoid mishaps again […] on the other side of the bridge near the school they had found
around 110 Sarayaku, and so we redoubled our forces on the bridge with a police barricade but our efforts
were not enough as the police barricade broke down, at which point they began to chase the Sarayaku people,
armed with sticks …we tried to avoid conflict, exhausting our efforts, and they chased them for 10 minutes,
and when they caught up with them, a fight broke out in which some people were injured. 130

110. The State sent a security contingent to the area consisting of 10 officers. Police Lieutenant
Aceldo Argoti, who was there, stated:

109. In this regard, on December 1, 2003, the Kichwa Association of Sarayaku had sent a
communication to members of Canelos inviting them to join the march.127 In response to this
communication, the next day the Indigenous Kichwa Association of Canelos “Palati Churicuna” issued
a press release stating that it had decided not to participate in the march and warning that “as is
known at the provincial level […] movement is totally suspended for those who have strongly
opposed the oil matter.”128 On December 4, 2003, Police Lieutenant Wilman Aceldo met with the
President of the Parish Board of Canelos, who warned the lieutenant that “if the decision by Canelos
not to allow passage through Canelos territory is not respected, [there will be] greater
confrontations.” 129

Cf. Preliminary Inquiry 845-2003 confirming the confrontation, page 9230 and subsq.

This regulation also annulled Executive Decree No. 3401, Official Record No. 728 of December 19, 2002.

Cf. Evidence file , volume 9, page 5232.
Cf. Response of the State (Merits file, volume 2, pages 496-497).
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Cf. Official letter of May 8, 2009 of the Ministry of Mines and Oil.

139

Cf. Official letter dated May 8, 2009 of the Ministry of Mines and Oil (Evidence file, volume 9, page 5228, and volume
14 page 8661) referring to Resolution No. 080-CAD-2009-04-20 of April 20, 2009 of the Management Council of
PETROECUADOR.

138

137

Cf. Executive Decree 1040 of April 22, 2008, “Regulations for the Application of Social Participation Mechanisms
established in the Law on Environmental Management,” Official Record No. 332, May 8, 2008.

136

Cf. Inter-institutional Cooperation Agreement between the Ministry of Mines and Oil and the National Police to proceed
with removal of pentolite (Evidence file, volume 14, pages 8679-8680).

135

Cf. Preliminary Inquiry of December 9, 2003 (Evidence file, volume 16, pages 9253 and 9254); Certification of
appointment of expert witnesses of December 9, 2003 (Evidence file, volume 16, page 9255); Legal-medical certificates of
December 9, 2003 (Evidence file , volume 16, pages 9256-9295); statements of suspects, taken on May 4, 5, 14 and 20,
and June 4 and 8, 2004 (Evidence file, volume 16, pages 9313-9370); witness statement June 10, 2004 (Evidence file ,
volume 16, pages 9371-9372), and report on inquiry at the scene of the events involving Sarayaku and Canelos, of April 23,
2004 (Evidence file, volume 16, pages 9359 to 9360).

134

133

120. On October 2, 2009, an Inter-institutional Cooperation Agreement was signed between the
Ministry of Natural and Non-renewable Resources and the National Police to remove the pentolite
from Sarayaku territory, both from the surface and the material buried deep in block 23, which
involved three phases that would be regulated by the Undersecretary for Hydrocarbon Policy and the
National Police of Ecuador through the Intervention and Rescue Group (GIR for its Spanish
acronym). 141

119. In July 2009, the State reported that it had initiated a negotiation process with CGC to
terminate the aforementioned participation contracts. 140

118. Based on an official letter issued by the Ministry of Mines and Oil on May 8, 2009, the oil
company had been permitted to resume its activities.139

117. On April 20 2009, Management Council of PETROECUADOR decided to lift the suspension of
activities in Blocks 23 and 24, decreed on February 6, 2003 (supra para. 102) and ordered the
immediate resumption of certain activities mentioned in the participation contracts. 138

116. Article 57 of Ecuador’s Constitution of 2008, which entered into force on October 20 of that
year, establishes that “the […] collective rights of indigenous communes, communities, peoples and
nations are recognized and shall be protected, in accordance with the Constitution and with human
rights agreements, conventions, declarations and other international instruments.”

115. On April 22, 2008 the Regulations for the Application of Social Participation Mechanisms,
established in the Law on Environmental Management136 were promulgated, regulating, among other
aspects, the mechanisms and scope of social participation in environmental management. 137

114. On August 3, 2007 an Inter-institutional Cooperation Agreement was signed between the
Ministry of Mines and Oil and the National Police, in order to proceed to remove the pentolite from
Sarayaku territory, pursuant to the provisional measures ordered by the Court. 135

I. Facts subsequent to the suspension of the activities of the CGC company

113. In response to the complaint filed by the Ombudsman’s Office, the District Attorney of
Pastaza initiated a preliminary inquiry into these events on December 9. 133 The Attorney’s Office
carried out some investigation procedures. 134
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Act of Termination by mutual agreement of the participation contract for the exploration of hydrocarbons and exploitation
of crude oil in Block 23, of November 19, 2010, page 9412.

147

Cf. On July 30, 2010, the Secretary for Hydrocarbons of the Ministry of Non-Renewable Natural Resources, sent the
Sarayaku Official letter No. 24-SH-2010 109964 (Evidence file, volume 10, page 6451) requesting a “certified copy of the
technical and legal file of the Sarayaku case, in relation to the operations in Block 23 and in the territory, before the InterAmerican Court of Human Rights and the relevant printed and electronic documents. With reference to said official letter, on
August 4, 2010, the Sarayaku requested from the Secretary for Hydrocarbons a certified copy of the Memorandum of
Understanding without receiving any reply. (Evidence file, volume 10, page 6451)

146

Act of Termination by mutual agreement of the participation contract for the exploration of hydrocarbons and exploitation
of crude oil in Block 23, of November 19, 2010 (Evidence file, volume 17, pages 9389 and subsq.).

145

Act of Termination by mutual agreement of the participation contract for the exploration of hydrocarbons and exploitation
of crude oil in Block 23, Annex XV, No. MAE-SCA-2010-3855 of September 16, 2010 (Evidence file, volume 17, page 9595).

144

In the context of the provisional measures, at the end of 2009 the State reported that the pentolite was being removed
in two phases: the first phase involved removing the material found on the surface, a task that had already been completed
and, a second, involving the material buried underground. As to the first phase, the State had previously reported that in
December 2007 an Inter-institutional Cooperation Agreement was signed between the Ministry of Mines and Oil and the
Sarayaku People, which concluded in April 2008 with approximately 40% of the preliminary works completed. To complete
the rest of the preliminary work, a second Agreement was signed between the Sarayaku People and the Ministry in April
2008. In October and December 2009, a new cooperation Agreement was signed. In the first phase, the State reported that
the explosives on the surface were removed in three sub-phases– a visual search by explosives technicians of the
Intervention and Rescue Group of Ecuador’s National Police (GIR), a search with technological equipment and a search with
the help of dogs trained to detect explosives. Thus, in July 2009 the GIR staff entered the territory of the Sarayaku and
proceeded to conduct a visual search and manual removal of 14 kilograms of pentolite. This explosive material was burned
and detonated in a controlled manner on August 24, 2009 at the Provincial Police Station of Pastaza, in the presence of a
representative of the District Attorney’s Office of Pastaza, leaders of the Sarayaku Community, representatives of the Ministry
of Justice and Human Rights and the press. The State added that the search area for the explosives was delimited according
to the information provided by the community and that the second phase, namely, the removal of the material buried
underground, was still pending, due to disagreements with community members over the method to be used. However, the
State insisted that the material lodged underground did not pose a danger to the community, given the depth at which the
explosives are buried. Finally, the State admitted that it did not have definite information regarding the amount of explosives
that might be in the area in question. Cf. Matter of the Indigenous People of Sarayaku regarding Ecuador. Provisional
measures. Order of the Inter-American Court of February 4, 2010, Considering paragraph 8. See
http://www.Corteidh.or.cr/docs/medidas/sarayaku_se_04.doc
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Office of the Attorney General of Ecuador, “Modification Agreement” to increase the budget allocation, of December 17,
2009 (Evidence file, volume 14, page 8707).

142

123. On November 19, 2010, in a document drawn up before a notary public, PETROECUADOR
signed a Deed of Termination, by mutual agreement with the CGC, of the participation agreement
for exploration and exploitation of crude oil in Block 23. 145 The representatives noted that despite
having expressly requested it, the Sarayaku People were not informed of the terms of the
negotiation between the State and the CGC, or of the conditions under which the Act was signed.146
According to the terms of the Act of Termination of the contract of Block 23, in clause 8(4), the
parties (PETROECUADOR and CGC) agree and ratify that there is no environmental liability in the
concession area that is attributable to the contractor. 147

122. As confirmed in an official letter dated September 16, 2010, containing the Deed of approval
by the Undersecretary for Environmental Quality of the “Comprehensive Environmental Assessment
of Block 23, the representative of the CGC was required to: "a) Submit a schedule and specific
deadlines for the implementation of activities contemplated in the Action Plan, including those
referring to information on the management of pentolite, the current status of this explosive;
environmental impact of the search and evaluation of the buried material, [etc.].” 144

121. On December 17, 2009, a “modification agreement” was approved, with the aim of increasing
the budget allocated to the plan for “Reparation and Remediation of Environmental Damage,” to
$8,640.00 USD. 142 The State was to remove 14 kg. of the pentolite buried near the surface.143
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152
Article 23 of the American Convention states: “1. Every citizen shall enjoy the following rights and opportunities: a) to
take part in the conduct of public affairs, directly or through freely chosen representatives […]”.

Article 13(1) of the American Convention states: “Everyone has the right to freedom of thought and expression. This
right includes freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in
writing, in print, in the form of art, or through any other medium of one's choice.”

151

Article 1(1) of the American Convention establishes: “The States Parties to this Convention undertake to respect the
rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of
those rights and freedoms, without any discrimination for reasons of race, colour, sex, language, religion, political or other
opinion, national or social origin, economic status, birth, or any other social condition.”

150

Article 21 of the American Convention establishes: “1. Everyone has the right to the use and enjoyment of his property.
The law may subordinate such use and enjoyment to the interest of society. 2. No one shall be deprived of his property
except upon payment of just compensation, for reasons of public utility or social interest, and in the cases and according to
the forms established by law […]”.

149

Cf. Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua. Merits, Reparations and Costs. Judgment of
February 1, 2000. Series C No. 66; Case of the Moiwana Community v. Suriname. Preliminary Objections, Merits,
Reparations and Costs. Judgment of June 15, 2005. Series C No. 124; Case of the Yakye Axa Indigenous Community v.
Paraguay. Merits, Reparations and Costs. Judgment of June 17, 2005. Series C No. 125; Case of the Sawhoyamaxa
Indigenous Community v. Paraguay. Merits, Reparations and Costs. Judgment of March 29, 2006. Series C No. 146; Case of
the Saramaka People. v. Suriname. Preliminary Objections, Merits, Reparations and Costs. Judgment of November 28, 2007.
Series C No. 172, and Case of the Xákmok Kásek Indigenous Community v. Paraguay. Merits, Reparations and Costs.
Judgment of August 24, 2010 Series C No. 214.
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125. The Commission argued that the State violated the rights enshrined in Article 21 of the
American Convention, in relation to Articles 1(1), 13, and 23 thereof, to the detriment of the
Sarayaku Community and its members. In particular, it noted that Ecuadorian law contains a

A.1 Right to Property,149 in relation to the Obligation to respect the Right to150Freedom of
Thought and Expression151 and Political Rights152

A. Arguments of the parties

124. In this case, it must be determined whether the State adequately respected and guaranteed
the rights of the Sarayaku People that were allegedly violated, in granting a contract for oil
exploration and exploitation on their territory to a private company; in implementing said contract
and causing a series of related events. Even though the State acknowledged that it did not carry out
prior consultations in this case, it questioned its obligation to do so during the litigation and argued
that certain actions carried out by the company satisfied the requirement to consult the indigenous
communities of the area granted in concession. Unlike other cases heard by this Court, 148 in this
case there is no doubt regarding the right of the Sarayaku People to their territory, one fully
acknowledged by the State in domestic proceedings (supra paras. 55, 61 and 62) and an undisputed
fact before this Court. The Court shall proceed to analyze a) the arguments of the parties; and b)
the obligation to guarantee the right to prior consultation, in relation to the rights to communal
property and cultural identity of the Sarayaku People.

VIII.1
RIGHTS TO CONSULTATION AND TO INDIGENOUS COMMUNAL PROPERTY

VIII
MERITS

415
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128. The State argued that, having signed the contract for oil exploration with the CGC in 1996, it
was under no obligation to initiate a consultation process, or obtain the free, prior and informed
consent of the Sarayaku People, since it had not yet ratified ILO Convention 169 and because the
Constitution at that time made no provision to that effect. Thus, based on Article 28 of the Vienna
Convention on the Law of Treaties, this was a legally non-existent obligation for Ecuador. The State

127. The representatives argued that the State was internationally responsible for violating
Articles 21, 13 and 23 of the Convention, in relation to Article 1(1), to the detriment of members of
the Sarayaku People, for allowing and supporting the incursion of third parties into the Sarayaku
territory and for not protecting their use and enjoyment of the natural resources found therein,
which are the basis of their livelihood. They alleged the same violations as the Commission, having
regard to the following facts and circumstances: i) the State not only signed the contract with the
company without consulting the Community and obtaining its consent, but it also allowed and
supported (through the "militarization of the territory”) the illegal incursion of the CGC company into
the territory, despite the Community’s repeated opposition, ii) the unauthorized use and destruction
of the territory by the oil company during its incursion between November 2002 and February 2003,
when nearly 200 kilometers of primary forest were clear-cut. This action affected the area's
resources, which is particularly serious given the Community’s dependence on these resources for its
livelihood, iii) the leaving of explosives in the territory, and iv) the destruction of sacred areas. The
representatives added that while the entire territory was sacred, the company destroyed specific
sites of special cultural and spiritual value. Thus, the granting and subsequent implementation of the
oil concession took place without the State having guaranteed the Community’s effective
participation in consultations and its free, prior and informed consent, according to its traditions and
customs, in such a way that it would reasonably benefit from the plan and without having conducted
a preliminary study of the social and environmental impact by an independent entity under the
supervision of the State. The representatives also claimed that the violation of Article 21 is
aggravated by the State’s failure to comply with the precautionary measures of the Commission and
the provisional measures ordered by the Court, particularly the failure to remove the pentolite from
the territory.

126. In relation to Article 13 of the Convention, the Commission argued that, as part of the
consultation process, the State should have provided clear, sufficient and timely information on the
nature and impact of the activities to be carried out and on the prior consultation process. It added
that in a case such as this, access to information is vital for the proper exercise of democratic
oversight of the State’s administration with respect to the exploration and exploitation of natural
resources in the territory of indigenous communities, a matter of obvious public interest. At the
same time, in relation to Article 23 of the Convention, the Commission pointed out that, by failing to
inform or consult the Sarayaku People about a project that would directly impact their territory, the
State was in breach of its obligations, under the principles of international law as well as under
domestic law, to adopt all necessary measures to guarantee the participation of indigenous peoples,
through their own institutions and in accordance with their values, traditions, customs and forms of
organization, in the decisions made regarding matters and policies that affect or may affect the
social and cultural life of indigenous peoples.

number of constitutional and legal provisions on the rights of Indigenous Peoples that require the
State to adopt special measures to guarantee the effective enjoyment of human rights, without
restriction, and to include measures to promote the full realization of their social, economic and
cultural rights, respecting their social and cultural identity, their customs, traditions and institutions.
It added that, based on Article 21 of the Convention and the case law of the bodies of the InterAmerican System, at the time when the contract with the CGC was signed, the State was under an
obligation to consult Community members in advance, in a free and informed manner, in order to
give them an opportunity to participate in this process and, if deemed appropriate, file judicial
actions. In that sense, it also noted that under the evolutionary interpretation of Article 21 of the
Convention concerning the rights of indigenous peoples and the ratification of ILO Convention 169,
Ecuador was under the obligation, prior to approving the EIA, to consult the Sarayaku People in a
free, prior and informed manner with specific procedural safeguards.
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153
Article 22 of the American Convention states: “1. Every person lawfully in the territory of a State Party has the right to
move about in it, and to reside in it subject to the provisions of the law. 2. Every person has the right lo leave any country
freely, including his own. 3. The exercise of the foregoing rights may be restricted only pursuant to a law to the extent
necessary in a democratic society to prevent crime or to protect national security, public safety, public order, public morals,
public health, or the rights or freedoms of others. 4. The exercise of the rights recognized in paragraph 1 may also be
restricted by law in designated zones for reasons of public interest […]”.

A. 2 Right to Freedom of Movement and Residence153

133. The State noted that access to political participation by indigenous peoples, in general, had
been guaranteed, more fully as of the nineties, and that the Sarayaku leaders hold innumerable
positions of political power in public institutions and have participated in many elections.
Furthermore, the State reiterated that, with regard to political participation in consultations on
mining activities, at the time of the concession, Ecuador had not accepted any domestic or
international legal framework that recognized the right to culture as a central focus of public policies
related to natural resource extraction. Consequently, the institutions and mechanisms enabling
indigenous people to exercise political participation prior to undertaking natural resource extraction
projects had not been incorporated in such a way as to constitute a justiciable right. Finally, the
State recalled that the United Nations Declaration on the Rights of Indigenous Peoples, ILO
Convention No. 169 and a wide range of collective and comprehensive constitutional rights were
implemented as of 1998.

132. With regard to the alleged violation of freedom of expression of the Sarayaku People, the
State considered that, based on the facts of this case, there has been no act or omission to their
detriment that is attributable to it.

131. The State argued that the constant and repeated lack of cooperation and reactive attitude of
members of the Sarayaku Community had prevented the full implementation of compensatory
measures agreed by the CGC. For his reason, the declaration of force majeure remained in effect
and the contract was terminated without a single barrel of oil having been extracted.

130. The State added that despite the lack of any obligation in this regard, in August 2002 the
CGC company, the alleged victims and other communities signed an agreement to “develop the
seismic 2D" in which it was acknowledged that the company had informed the parties in an
appropriate, timely and repeated manner about the seismic project prior to its execution. The State
also alleged that the company sought an understanding with the communities in order to carry out
its contractual activities; that an environmental impact assessment was carried out in 1997 which
had also been duly and properly “discussed” with the affected communities, although “in practice it
was never implemented.” Furthermore, when the Constitution of 1998 entered into force, the
Environmental Management Plan was updated.

129. The State also pointed out that, even if there were no obligation to engage in prior
consultation, the State considered that the participation of indigenous peoples in matters that affect
them and the right to be consulted are essential for their social and cultural development. However,
it argued that there is no regulation authorizing indigenous communities to exercise a “right of veto”
over a decision made by the State concerning the exploitation of natural resources, particularly
those underground.

emphasized that this in no way implied any disregard or disrespect for the land rights of indigenous
peoples, and therefore the State adjudicated the territory to the Sarayaku People. This is not an
unlimited property title, because according to the provisions of the adjudication contract the State’s
power to build roads or other infrastructure is not restricted and its institutions and Security Forces
have free access to the territory to fulfill their constitutional obligations. Furthermore, it argued that
underground natural resources belong to the State, which may exploit these without interference
provided that it does so in accordance with environmental protection standards.
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Duty to Adopt the Provisions of Domestic Law155

Obligation to Respect Rights

Article 2 of the American Convention establishes: “Where the exercise of any of the rights or freedoms referred to in
Article 1 is not already ensured by legislative or other provisions, the States Parties undertake to adopt, in accordance with
their constitutional processes and the provisions of this Convention, such legislative or other measures as may be necessary
to give effect to those rights or freedoms.”
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144. The State argued that it did not violate Article 1(1) of the Convention. In particular, it argued
that, in terms of preventing human rights violations, the Ministry of Justice and Human Rights was
created specifically to bring the citizens and the State closer to a system that respects rights and
guarantees. It also stated, “[i]n regard to the investigation of crimes and violence that can affect the
rights of individuals, the Attorney General's Office has developed a system called "Indigenous
Prosecutors," who by knowing Kichwa and Spanish, and other constitutionally recognized languages,
greatly facilitate the gathering of evidence and the investigation of alleged criminal offenses.” The
State also noted that in neighboring communities of Sarayaku, and within the community itself, the
Indigenous prosecutors have played an important role “when they have not been hindered by the
residents.” Finally, it stated that the representatives have not exhaustively demonstrated that the
State violated general obligations of an erga omnes nature.

143. The representatives and the Commission argued that the State is responsible for the alleged
violations, cited previously, in relation to Article 1(1) of the Convention.

A.5

142. The State, for its part, considered that it had not violated Article 2 of the Convention and
stressed that the Constitution is in the process of being harmonized with the laws, regulations and
other regulatory bodies, and that international human rights instruments are being incorporated into
all substantive and adjective reforms.

141. The representatives essentially agreed with the Commission’s comments regarding the
violation of Article 2 of the Convention.

140. The Commission argued that the State did not adopt the provisions of domestic law to
guarantee the right of access to information and the right to prior consultation, and therefore
considered it responsible for violating Article 2 of the Convention. Specifically, the Commission noted
that Decree No. 1040 of April 2008 makes no reference to the right of access to information or to
the right to prior consultation with indigenous peoples, in line with applicable international
standards, and does not stipulate that the delivery of information through so-called "mechanisms of
social participation" must be accessible, adequate and timely, under the terms described in this
petition. Furthermore, although the right to prior consultation is enshrined in both the 1998 and the
2008 Constitutions, to date Ecuador has no mechanism or specific procedures to effectively
implement the framework established in the new Political Constitution, the National Plan on Human
Rights and in ILO Convention No. 169.

A.4

139. The State argued that there was no violation of Article 26 of the Convention. It stated that
the right to culture is a central concern of the State and that some of the most important indicators
of this concern are reflected in the institutions that Ecuador has developed in accordance with the
constitutional provisions. The State also argued that the representatives define culture from “a fixed
ethnic notion” and therefore “do not grasp the integration and polysemy of the cultural dimension of
indigenous peoples, or in general of any components of human socialization, be it urban or rural.”

138. The Commission did not allege a violation of Article 26 of the Convention and did not refer to
the arguments of the representatives

Article 26 of the American Convention states: “The States Parties undertake to adopt measures, both internally and
through international cooperation, especially those of an economic and technical nature, with a view to achieving
progressively, by legislation or other appropriate means, the full realization of the rights implicit in the economic, social,
educational, scientific, and cultural standards set forth in the Charter of the Organization of American States as amended by
the Protocol of Buenos Aires, by legislative or other appropriate means.”
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137. The representatives argued that Ecuador violated the right to culture of the members of the
Sarayaku People, contained in Article 26 of the Convention, in relation to Article 1(1) thereof. They
argued that the State, by granting the concession in the territory of the Sarayaku People without
consulting them, violated their right to culture, given their special relationship with their territory.
They added that this violation occurred due to the State’s lack of action, when the company entered
the area, to protect and preserve sacred areas of cultural importance as well as traditional customs,
the celebration of rites and other daily activities that form part of their cultural identity, which
caused serious damage to fundamental aspects of the Sarayaku worldview and culture. The
representatives mentioned that the Sarayaku People’s suspension of their daily activities and the
adults’ dedication to the defense of the territory had a profound impact on the teaching of cultural
traditions and rituals to the children and young people, as well as on the transmission and
perpetuation of the elders’ spiritual knowledge.

A.3 Economic, Social and Cultural Rights154

136. The State argued that the Commission and the representatives did not provide conclusive
evidence to reliably establish that there had been any violation; on the contrary, it was
demonstrated that the State had guaranteed this and other rights of the Community. Moreover, it
pointed out that the adjudication made by the IERAC in 1992 clearly shows that this did not affect
their freedom of movement. Also, it argued that during the seven years that the provisional
measures have been in force, “no unfortunate events have been reported.”

135. Based on the foregoing, the representatives argued that a violation occurred, in the first
place, because of the State’s failure to provide protection to guarantee the Sarayaku People’s
freedom of movement along the Bobonaza River and within their own territory, despite having
knowledge of the attacks and restrictions on this right by third parties. Moreover, the freedom of the
Sarayaku to navigate the river was directly restricted by soldiers stationed in Jatun Molino in
January 2003. They argued that the police admitted that blockades were used by the Community of
Canelos as a repressive measure against Sarayaku for their opposition to the oil activities. The
representatives stated that these restrictions were disproportionate, given that the Sarayaku
exercised their right of movement through the only access route to their territory without affecting
others. They also recalled that these facts are even more serious, given that the Sarayaku People’s
settlement in the Amazon jungle is extremely inaccessible. Finally, they alleged that the State failed
to investigate or punish the attacks by third parties against the freedom of movement.

134. The Commission argued that the inability of the Sarayaku People to move freely within their
own territory, and their inability to leave it, all with the acquiescence and participation of State
agents, leads it to conclude that the State is responsible for the violation of the right to free
movement, protected under Article 22 of the American Convention, to the detriment of the Sarayaku
People. Specifically, the Commission considered that the State was fully aware of the problem of
freedom of movement affecting the Sarayaku People, but did not offer or implement the necessary
or sufficient measures of protection to remedy this situation. In this regard, the Commission recalled
that travel by boat across the Bobonaza River is the most usual form of transport for members of
the Community, who cannot use the air strip given that for many years it was not suitable for
takeoff and landing of airplanes. Similarly, the Commission argued that the State is responsible for
having impeded the freedom of movement and travel of the Sarayaku People by setting up military
posts. Finally, it also mentioned that the placement of explosives on the community’s territory
affected the free movement of its members, reducing the areas in which they could look gather food
and ensure their subsistence.
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The right to communal indigenous property

The special relationship between the Sarayaku People and their territory

Cf. Case of the Yakye Axa Indigenous Community v. Paraguay, Merits, Reparations and Costs, para 164.
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Cf. Case of Sawhoyamaxa Indigenous Community v. Paraguay, paras. 73.61 to 73.74 and Case of Xákmok Kasek v.
Paraguay, paras. 205, 207 and 208.

161

160

Cf. Case of the Yakye Axa Indigenous Community v. Paraguay, Merits, Reparations and Costs, paras. 124, 135 and
137, and Case of Sawhoyamaxa Indigenous Community v. Paraguay, paras. 118 and 121.
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Cf. Case of the Sawhoyamaxa Indigenous Community v. Paraguay, para. 120 and Case of the Xákmok Kásek
Indigenous Community v. Paraguay, para. 87.
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Cf. Case of the Mayagna (Sumo) Awas Tingni Community v.Nicaragua, para. 140 and Case of the Xákmok Kásek
Indigenous Community v. Paraguay paras. 85-87.
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Cf. Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua. Para. 148, and Case of the Xákmok Kásek
Indigenous Community v. Paraguay, para. 85. Also, Inter-American Commission, Informe de Seguimiento – Acceso a la
Justicia e Inclusión Social: El camino hacia el fortalecimiento de la Democracia en Bolivia Doc. OAS/Ser/L/V/II.135, Doc. 40,
August 7, 2009, para. 156.
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B.2

147. Moreover, lack of access to the territories and their natural resources may prevent
indigenous communities from using and enjoying the natural resources necessary to ensure their
survival, through their traditional activities;160 or having access to their traditional medicinal systems
and other socio-cultural functions, thereby exposing them to poor or inhumane living conditions, to
increased vulnerability to diseases and epidemics, and subjecting them to extreme situations of
vulnerability that can lead to various human rights violations, as well as causing them suffering and
harming the preservation of their way of life, customs and language.161

146. Given this intrinsic connection that indigenous and tribal peoples have with their territory, the
protection of property rights and the use and enjoyment thereof is necessary to ensure their
survival. In other words, the right to use and enjoy the territory would be meaningless for
indigenous and tribal communities if that right were not connected with the protection of natural
resources in the territory. Therefore, the protection of the territories of indigenous and tribal peoples
also stems from the need to guarantee the security and continuity of their control and use of natural
resources, which in turn allows them to maintain their lifestyle. This connection between territory
and natural resources that indigenous and tribal peoples have traditionally maintained, one that is
necessary for their physical and cultural survival and the development and continuation of their
worldview, must be protected under Article 21 of the Convention so that they can continue living
their traditional lifestyle, and so that their cultural identity, social structure, economic system,
customs, beliefs and traditions are respected, guaranteed and protected by States. 159

145. Article 21 of the American Convention protects the close relationship between indigenous
peoples and their lands, and with the natural resources of their ancestral territories and intangible
elements stemming from these. 156 Among indigenous peoples there exists a communitarian
tradition related to a form of collective land tenure, inasmuch as land is not owned by individuals but
by the group and the community. 157 This notion of land ownership and possession does not
necessarily conform to the classic concept of property, but deserves equal protection under Article
21 of the American Convention. Disregard for specific forms of use and enjoyment of property,
based on the culture, uses, customs and beliefs of each community, would be tantamount to holding
that there is only one way of using and disposing of property, which, in turn, would render
protection under Article 21 of the Convention illusory for millions of people. 158

B.1

F. The obligation to guarantee the right to consultation in relation to the rights to
communal property and cultural identity of the Sarayaku People
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Testimony rendered before a notary public José María Gualinga Montalvo, page 10016.

Testimony rendered before a notary public José María Gualinga Montalvo, on June 27, 2011 (Evidence file, volume 19,
page 10016)

FLACSO. Sarayaku: el Pueblo del Cénit, page 6729.
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Testimony rendered by Sabino Gualinga before the Court during the public hearing held on July 6, 2011.

Xákmok Kásek v.

FLACSO. Sarayaku: el Pueblo del Cénit. Page 96 (Evidence file, volume 11, page 6678).
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Cf. Case of the Sawhoyamaxa
Paraguay, para. 113.
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Cf. Case of Yakye Axa Indigenous Community v. Paraguay, Merits, Reparations and Costs, para. 154, and Case of
Xákmok Kásek v. Paraguay, para. 113.

152. The current Sarayaku President, José Gualinga, stated that in this “living jungle” there are
“noises and special phenomena” and it is “the inspiration where, when we are in these places, we
feel a breath, an emotion and then when we return to the people, to our family, we are
strengthened.” 167 These spaces “give us the power, potential and energy that is vital to our survival
and life. And everything is interconnected with the lagoons, the mountains, the trees, the beings and
also us as an exterior living being.” 168 He further stated: “[W]e were born, we have grown, our

151. In a previous statement, Mr. Gualinga had explained that “the extermination of life is
intolerable; with the destruction of the jungle, the soul is erased, we stop being people of the
jungle.” 166

Beneath the ground, ucupacha, there are people living as they do here. There are beautiful towns down
there, and there are trees, lakes and mountains. Sometimes you hear doors shutting in the mountains; this is
the presence of the men that live there…We live in the caipacha. In the jahuapacha lives the powerful and
ancient sage. There everything is flat, it is beautiful... I don’t know how many pachas there are above, where
there are clouds there is a pacha, where the moon and stars are there is another, beyond this there is
another pacha, where there are pathways made of gold, beyond this there is another pacha where I have
been, it is a planet of flowers where I saw a beautiful hummingbird which was drinking honey from the
flowers. I arrived at this point, but I couldn’t go beyond. All the ancient sages have studied in order to arrive
at the jahuapacha. We know that god is there, but we have not reached it.165

150. Mr. Sabino Gualinga, Yachak of Sarayaku, stated during the public hearing that “Sarayaku is
a living land, a living jungle; there are trees, medicinal plants and other types of beings there.” 164
Previously, he had stated:

149. In this case, the Court finds that there is no doubt regarding the Sarayaku People’s
communal ownership of their territory, which is exercised in a time-honored and ancestral manner.
This was expressly recognized by the State through the adjudication made on May 12, 1992 (supra
para. 61). Notwithstanding the foregoing, in addition to the points noted in the section on the facts
of the case (supra paras. 51 to 57), the Court considers it pertinent to emphasize the deep cultural,
non-pecuniary and spiritual ties that the community has with its territory, so as to more fully
understand the damages caused in this case.

148. To determine the existence of a relationship between indigenous peoples and communities
and their traditional lands, the Court has established that: i) this relationship can be expressed in
different ways depending on the indigenous group concerned and its specific circumstances, and ii)
the relationship with the land must be possible. Some ways in which this relationship is expressed
may include traditional uses or presence, through spiritual or ceremonial ties; sporadic settlements
or cultivation; traditional forms of subsistence such as seasonal or nomadic hunting, fishing or
harvesting; use of natural resources associated with their customs or other elements inherent to
their culture. 162 The second element implies that Community members are not prevented, for
reasons outside their control, from carrying out activities that reveal the enduring nature of their
relationship with their traditional lands.163
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Protective measures to guarantee the right to communal property

Testimony rendered by Patricia Gualinga before the Inter-American Court during the public hearing of July 6, 2011.
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Cf. Case of the Saramaka People v. Suriname. Preliminary Objections, Merits, Reparations and Costs, para. 129.

Cf. Case of the Saramaka People v. Suriname. Preliminary Objections, Merits, Reparations and Costs, para. 128.
Similarly, Case of the Yakye Axa Indigenous Community v Paraguay, paras.144 and 145.
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Cf. Case of Indigenous Community Yakye Axa v. Paraguay, Merits, Reparations and Costs, para. 144. See also Case
of the Saramaka People v. Suriname. Preliminary Objections, Merits, Reparations and Costs para. 128.

Expert opinion rendered by anthropologist Prof. Víctor López Acevedo before a notary public, on June 29, 2011
(Evidence file, volume 19, pages 10145-10146).
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Expert opinion rendered by anthropologist Rodrigo Villagra before the Inter-American Court during the public hearing
held on July 7, 2011.
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Testimony rendered before a notary public José María Gualinga Montalvo, pages 10028-10029. See also: Testimony
rendered before a notary public by Franco Tulio Viteri Gualinga, on June 27, 2011 (Evidence file, volume 19, pages 99949995)
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156. The Inter-American Court has pointed out that when States impose limitations or restrictions
on the exercise of the rights of indigenous peoples to the ownership of their lands, territories and
natural resources, certain guidelines must be followed. Thus, “when indigenous communal property
and individual private property enter into real or apparent contradiction, the American Convention
and the Court’s jurisprudence provide guidelines to define the admissible restrictions,” 173 which
must be previously established by law, be necessary, proportional and aimed at achieving a
legitimate objective in a democratic society without denying a people their livelihood. 174 The Court
has stated that, in cases concerning natural resources in the territory of an indigenous community,
in addition to the above standards, the State is required to verify that these restrictions do not imply
the denial of the survival of the indigenous people themselves.175

B.3

155. The proven and undisputed facts in this case show that the Kichwa People of Sarayaku have
a deep and special relationship with their ancestral territory, which is not limited to ensuring their
livelihood, but rather encompasses their own worldview and cultural and spiritual identity.

154. During the public hearing, the expert witness Rodrigo Villagra Carrón stated that “the
territory, knowledge, possibilities, production potential, but also human reproduction are intimately
linked.” 171 Similarly, he considered that “the cultural identity of each cultural group is dependent on
the special relationship it has with Nature, expressed in a wide range of practices regarding
management, protection, use, or primary extraction of natural resources, goods and services from
the ecosystems.” For his part, the expert witness Victor López Acevedo explained that “for the
Sarayaku it is not acceptable to depend on the State or other groups that demand goods, because
they understand that the land is their greatest asset, in the sense that it contains all the material
elements that determine appropriate social interaction, and where the beings which represent their
spiritual beliefs are found. These beliefs are based on a different value system from that of the
society around them, and constitutes their raison d’être and their reason for living.” 172

It is an intimate relationship, a relationship of harmonious coexistence. The Kawsak Sacha for us is the living
forest, with everything that it implies; the living forest with all its beings, with all of its worldview, with all of
its culture with which we are intertwined. […] These beings are extremely important. They provide us with vital
energy, they maintain the balance and abundance, they maintain the entire cosmos and are connected with
each other. These beings are essential not just for the Sarayaku, but for the equilibrium of the Amazon, they
170
are all connected and for this reason the Sarayaku Community so ardently defends its living space.

153. For the Sarayaku, an intimate relationship exists between the Kawsak Sacha or “living
jungle” and its members. According to Mrs. Patricia Gualinga:

ancestors have lived on these lands, and also our parents, in other words, we are natives of this
land and we live from this ecosystem, from this environment.”169
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Cf. The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of Law.
Advisory Opinion OC-16/97 of November 14, 1997. Series A No. 15, para. 114. Case of the “Street Children” (Villagrán
Morales et al.), Merits, para. 193 and Case of the Gómez Paquiyauri Brothers. Merits, Reparations and Costs, Judgment of
July 8, 2004. Series C No 110, para. 165.
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Cf. Case of the Saramaka People v. Suriname. Preliminary Objections, Merits, Reparations and Costs, para. 134. Also
see ILO Convention No. 169, Articles 6 and 17, and United Nations Declaration on the Rights of Indigenous Peoples, Articles
19, 30(2), 32(2) and 38.

Regarding this point, by way of example, in Judgment C-169/01, the Constitutional Court of Colombia declared: “The
Court has now recognized that “pluralism establishes conditions so that the axiological content of constitutional democracy
has root and democratic foundation. In synthesis, the free and popular choice of best values is formally justified by the
possibility of choosing other values without restriction, and materially for the reality of a higher ethic”. (Judgment C-089/94,
ibid). The same judgment emphasized the democratization of the State and society prescribed by the Constitution, which can
be linked to a progressive effort of historical construction, in which it is essential that the public domain and the political
system are open to constant recognition of new social actors. Consequently, it is only possible to speak of a true,
representative and participative democracy when the formal and material composition of the system maintains an adequate
correspondence with the diverse forces of which society is composed, and allows all of them to participate in making decisions
that concern them. This is particularly important in for the Social Rule of Law, which presupposes the existence of a deep
interconnection between the traditionally separate spaces of the “State” and “Civil Society,” and which seeks to overcome the
traditional notion of democracy, seen simply as formal government of the majority, in order to better adapt to reality and
include within the public debate, as active subjects, different social groups, minorities or those in the process of consolidation,
thereby fostering their participation in decision-making processes at all levels.
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Cf. Case of the Saramaka People v. Suriname. Preliminary Objections, Merits, Reparations and Costs, para. 129. and
Case of the Saramaka People V. Suriname. “Interpretation of the Judgment” on Preliminary Objections, Merits, Reparations
and Costs. paras. 26 and 27.

161.
In other cases,179 this Court has pointed out that human rights treaties are living
instruments, whose interpretation must evolve over time and reflect present day living conditions.

160. It is for all the aforementioned reasons that one of the fundamental guarantees for ensuring
the participation of indigenous peoples and communities in decisions regarding measures that affect
their rights and, in particular, their right to communal property, is precisely the recognition of their
right to consultation, which is recognized in ILO Convention No. 169, among other complementary
international instruments. 178

159. The Court notes, then, that the close relationship between indigenous communities and their
land is generally an essential component of their cultural identity based on their own worldview,
which, as distinct social and political actors in multicultural societies, should be specifically
recognized and respected in a democratic society. The recognition of the right to consultation of
indigenous and tribal communities and peoples is founded, inter alia, on respect for their rights to
their own culture or cultural identity (infra paras. 212 to 217), which should be assured in a
pluralistic, multicultural and democratic society. 177

B.4 The State’s obligation to guarantee the right to consultation of the Sarayaku People

158. In this case, no specific arguments have been presented in relation to those standards to
determine the admissibility or validity of the communal ownership restrictions to the Sarayaku
territory, or in regard to one of the protection measures regarding the requirement to share the
benefits. Accordingly, the Court will not examine these issues and will proceed to refer to the right
to consultation.

157. For this reason, in the case of Saramaka v. Suriname, the Court held that in order to ensure
that the exploration or extraction of natural resources in ancestral territories does not imply a
negation of the survival of indigenous people themselves, the State must comply with the following
safeguards: i) conduct an appropriate and participatory process that guarantees the right to
consultation, particularly with regard to development plans or large-scale investment; ii) conduct an
environmental impact assessment, and iii) where applicable, reasonably share the benefits arising
from the exploitation of natural resources (as a form of just compensation required by Article 21 of
the Convention), with the community itself determining and deciding who the beneficiaries of such
compensation should be, according to its customs and traditions.176
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Cf. Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua, paras. 148-153.
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ILO. Convention No. 169. Article 1.1.a
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Cf. Case of the Yakye Axa Indigenous Community v. Paraguay, Merits, Reparations and Costs, para. 51 and Case of
the Sawhoyamaxa Indigenous Community v. Paraguay, paras. 59-60.
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Cf. Case of the Yakye Axa Indigenous Community v. Paraguay, Merits, Reparations and Costs, paras. 125-130; Case
of the Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations and Costs, paras. 93 and 94, and Case of
Sawhoyamaxa Indigenous Community v. Paraguay, paras. 117.
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Cf. Case of Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations and Costs, paras. 106-117,
and Case of the Moiwana Community, Preliminary Objections, Merits, Reparations and Costs, paras. 86.39 to 86.41.
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Cf. Case of the Yakye Axa Indigenous Community v. Paraguay, Merits, Reparations and Costs, paras. 138-139, and
Case of the Sawhoyamaxa Indigenous Community v. Paraguay, paras. 122-123 and Case of the Xákmok Kásek Indigenous
Community v. Paraguay, para. 143.
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Cf. Legal Status and Human Rights of the Child, para. 22. See also The Right to Information on Consular Assistance in
the Framework of the Guarantees of the Due Process of Law, para. 109, and "Other Treaties" Subject to the Consultative
Jurisdiction of the Court (Art. 64 American Convention on Human Rights), paras. 14, 32 and 38. Furthermore, “no good
reason exists to hold, in advance and in the abstract, that the Court lacks the power to receive a request for, or to issue, an
advisory opinion about a human rights treaty applicable to an American State merely because non-American States are also
parties to the treaty or because the treaty has not been adopted within the framework or under the auspices of the interAmerican system.” "Other Treaties" Subject to the Consultative Jurisdiction of the Court (Art. 64 American Convention on
Human Rights), para. 48, and Legal Status and Human Rights of the Child, para. 22.
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"Other Treaties" Subject to the Consultative Jurisdiction of the Court (Art. 64 American Convention on Human Rights),
Advisory Opinion OC-1/82 of September 24, 1982. Series A No. 1, para. 21; Interpretation of the American Declaration on
Rights and Duties of Man within the Framework of Article 64 of the American Convention on Human Rights. Advisory Opinion
OC-10/89 of July 14, 1989. Series A No. 10, para. 44, and The Legal Status and Human Rights of the Child. Advisory Opinion
OC-17/02 of August 28, 2002. Series A No. 17, para. 22.
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Cf. The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of Law,
para. 113; Case of the “Street Children” (Villagrán Morales et al. ) v. Guatemala, Merits paras 192 and 193; and Case of
Bueno Alves v. Argentina. Merits, Reparations and Costs. Judgment of May 11, 2007. Series C No. 164, para. 78.
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163. Convention No. 169 of the ILO concerning Indigenous and Tribal Peoples of 1989 applies,
inter alia, to “tribal peoples in independent countries whose social, cultural and economic conditions
distinguish them from other sections of the national community, and whose status is regulated
wholly or partially by their own customs or traditions or by special laws or regulations,”188 and for

Given that the instant case concerns the rights of members of an indigenous community, the Court deems it
appropriate to recall that, pursuant to Articles 24 (Right to Equal Protection) and 1(1) (Obligation to Respect
Rights) of the American Convention, the States must ensure, on an equal basis, full exercise and enjoyment
of the rights of these individuals who are not subject to their jurisdiction. However, it is necessary to
emphasize that to effectively ensure those rights, when they interpret and apply their domestic legislation,
the States must take into account the specific characteristics that differentiate the members of indigenous
peoples from the general population and that constitute their cultural identity. The Court must apply that
same reasoning, as it indeed it will in the instant case, to assess the scope and content of the Articles of the
American Convention, which the Commission and the representatives claim were breached by the State.187

162. In this regard, the reiterated case law of this Court since the Case of Yakye Axa v. Paraguay,
is applicable to this case:

This evolutionary interpretation is consistent with the general rules of interpretations established in
Article 29 of the American Convention, as well as in the Vienna Convention on the Law of Treaties.
In this sense, the Court has declared that in interpreting a treaty it is necessary to take into account
not only the agreements and instruments formally related thereto (Article 31(2) of the Vienna
Convention), but also the system of which it forms part (Article 31(3) of the same instrument). 180
Similarly, this Court has considered that it could “address the interpretation of a treaty provided it is
directly related to the protection of human rights in a Member State of the Inter-American
System,”181 even if that instrument does not belong to the same regional system of protection. 182
Accordingly, the Court has interpreted Article 21 of the Convention in the light of domestic
legislation concerning the rights of members of indigenous and tribal peoples in cases involving
Nicaragua183, Paraguay184 and Suriname,185 for example, also taking into account ILO Convention No
169. 186
ILO. Convention No. 169. Article 2
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The Constitution of the United Mexican States provides that “[t]he Federal Government, the states, and the
municipalities, in order to promote equal opportunities for indigenous people and eliminate any discriminatory practices, must
establish institutions and determine the necessary policies to ensure the effectiveness of indigenous rights and development
of their peoples and communities, which must be designed and operated in conjunction with them: [...] Consult indigenous
peoples in drafting the National Development Plan and those of states and municipalities and, where appropriate, incorporate
their recommendations and proposals.” Constitution of the United Mexican States, Title I, Chapter 1, Article 2.B. See also,
Law of the National Commission for the Development of Indigenous Peoples of May 21, 2003, the Planning Law of June 13,
2003; General Law on the Linguistic Rights of Indigenous Peoples of March 13, 2003. Likewise, several Mexican states have
promulgated legislation referring to prior consultation: Law on Indigenous Consultation for the State and Municipalities of San
Luis Potosí of July 8, 2010; Law on the Rights, Culture and Organization of Indigenous Peoples and Communities of the State
of Campeche of June 15, 2000; General Law on Indigenous Peoples and Communities of the State of Durango of July 22,
2007; Law on the Rights and Culture of Indigenous Peoples and Communities of the State of Querétaro of July 24, 2009; Law
on Indigenous Rights and Culture of the State of Chiapas of July 29, 1999; Regulations of the Law on Rights, Culture and
Development of Indigenous Peoples and Communities of the State of Puebla of July 22, 2011; Law for the Promotion and
Development of the Rights and Culture of the Indigenous Peoples and Communities of the State of Morelos of January 18,

195

In the United States, the right to prior consultation was codified in the Northwest Decree passed by Congress in 1787.
In this regulation, it was established that the territories of indigenous peoples “cannot be invaded or disturbed, unless it is
under a declaration of war ordered by Congress.” Moreover, the obligation to carry out a consultation is established in the
National Historic Preservation Act of 1966, 16 USC §§ 470(a)(d)(6)(B) & 470(h) (1992); the National Environmental Policy
Act (NEPA); the Native American Graves Protection and Repatriation Act of 1990 § 3 (c), and the American Indian Religious
Freedom Act. See also Executive Order 12875 (1993) which stipulated that the Federal Government must consult Tribal
Communities on issues that may significantly affect them; Executive Order 13007 (1996) which stipulated that federal
agencies must allow access to sacred sites and avoid actions that harm the integrity of these places; and Executive Order
13175 (2000), which established a Government policy requiring that regular consultations be carried out with communities
before implementing federal policies that affect them.
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In Colombia, Article 330 of the Political Constitution states that "[t]he exploitation of natural resources in indigenous
territories shall be undertaken without detriment to the cultural, social and economic integrity of the indigenous communities.
In decisions taken with respect to such exploitation, the Government shall encourage the participation of representatives of
the respective communities.” Furthermore, several provisions in Colombian law refer to prior consultation: Colombia’s General
Law on the Environment, Law 99 of 1993, in Article 76, regulates the methods and procedures for the participation of
indigenous and black communities in the environmental framework; Decree No. 1397 of 1996; Law No. 70 of 1993, Article
44; Presidential Directive Number 01, 2010; Decree 1320, of 1998; Decree Law No. 200 of February 3, 2003; Decree No.
1220 of 21 April 2005; Decree No. 4633 of 2011; and Decree No. 4633 of December 9, 2011.
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In Chile, Article 34 of the Indigenous Law No. 19.253 of 1993 stipulates that “when addressing matters that affect or
are related to indigenous issues, the services of the State administration and local organizations shall hear and consider the
views of indigenous organizations recognized by this Law.”
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The Political Constitution of Bolivia recognizes the right of indigenous peoples to be consulted “through appropriate
procedures, and in particular through their representative institutions, whenever legislative or administrative measures are
considered which may affect them. In this context, the right to compulsory prior consultation conducted by the State, in good
faith and with consensus, with respect to the exploitation of non-renewable natural resources in the territory they inhabit
shall be respected and guaranteed.” (Art. 30. II.15). In addition to constitutional provisions, Bolivian domestic legislation
makes numerous references to the right to prior consultation such as Law 3058 of May 19, 2005, Article 78 of Environmental
Law 1333 of April 27, 1992, and Executive Decree No. 29033 of February 16, 2007 which regulates the process of Prior
Consultation, particularly Article 4, which includes the principles of integrity and participation.
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The National Constitution of Argentina of 1994, in Article 75.17, recognizes the ethnic and cultural preexistence of the
indigenous peoples of Argentina, the legal status of their communities and their communal possession and ownership of the
lands they traditionally occupy, declaring that none of these shall be sold, transferred or be subject to liens or embargoes.
Moreover, the same provision guarantees the participation of indigenous peoples “in the management of their natural
resources and other interests affecting them.”
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164. Various Member States of the Organization of American States have incorporated these
standards into their domestic legislation, and through their highest courts. Thus, the domestic
regulations of several States in the region, including Argentina190, Bolivia191, Chile192, Colombia193,
United States194, Mexico195, Nicaragua196, Paraguay197, Peru198 and Venezuela199, refer to the

whom States “shall have the responsibility of developing, with the participation of the peoples
concerned, coordinated and systematic actions to protect the rights of these peoples and to
guarantee respect for their integrity.”189 Articles 13 to 19 of this Convention refer to the rights of
those populations to their land and territories” and Articles 6, 15, 17, 22, 27 and 28 regulate the
different situations in which prior, free and informed consultations should be applied in cases where
measures are contemplated that affect them.
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208

The Constitutional Court of Ecuador has discussed prior consultation in its jurisprudence, noting that “public
consultation is another one of the major issues related to the management of the environment, and the participation of the
people must be expressed at different stages of this process, that is, during the planning, policy development, environmental
impact studies, monitoring and procedural legitimacy; the ability to file different petitions before the administrative or judicial

The Constitutional Chamber of the Supreme Court of Justice of Costa Rica noted that the “Political Constitution
should be interpreted and applied so as to allow and facilitate the independent living and development of ethnic minorities in
Costa Rica, without any other limitations than those imposed by human rights on the conduct of all other persons.”
(Considering para. III). Regarding consultation with indigenous peoples, it established that ”any legislative or administrative
measure that is likely to directly affect the peoples concerned must be the subject of consultation with them.” (Considering
IV) In that regard, it recalled that because of the normative status granted by Article 7 of the Constitution, the ILO
Convention No. 169 supersedes the laws and therefore, its protection falls within the scope of constitutional jurisdiction
(Considering III). Constitutional Chamber of the Supreme Court of Justice of Costa Rica, 2011-1768 of February 11, 2011,
Amparo Proceedings. See also, Constitutional Chamber of the Supreme Court of Justice of Costa Rica, Judgment 2000-08019,
September 8, 2000.
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Regarding the right to free and informed consultation, the Constitutional Court of Colombia has stated "it is
necessary that the State guarantee and encourage, in a coordinated manner, the real and effective implementation of the
fundamental right to prior consultation of ethnic communities, primarily because the underlying tools that the consultation
provides, allows parties to reconcile positions and reach a middle ground for intercultural dialogue in which the peoples
exercise their right to autonomy with their own life plans regarding economic models based on market economy or the like.”
Constitutional Court of Colombia Judgment C-169/01, paragraph 3.1. Also, Colombia's Constitutional Court, Judgment T129/11, paragraph 5.1. Furthermore, the Court noted that the obligation to consult by the State is a direct result of the right
of native communities to decide priorities in their process of development and preservation of their culture (Judgment C
169/01, para. 2.3).
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Chile’s case law has referred to the right to prior consultation, noting that in a case where a municipality proceeded
to exploit lumber on a hillside, without consulting the indigenous communities concerned, it "had violated the right to
psychological integrity of the petitioners, because there is no doubt that the intervention and destruction of their cultural
heritage leads to a feeling of lack of respect for their social identity, their customs and their traditions and the conservation of
the characteristics of their ethnicity, naturally causing distress and great concern.” Court of Appeals of Conception, Chile,
August 10, 2010.
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The Fifth Federal Court of First Instance, Judicial District of Maranhão provided that "[t]he State cannot ignore the
constitutional protection that forms part of one of the fundamental objectives of the Federative Republic of Brazil,” that is, “to
promote the good of all, without preconceptions of origin, race, sex, age or any other form of discrimination” (Federal
Constitution 1988, Art. 3, IV), thus including the traditional Afro descendant communities (remnants of the quilombo
communities), especially when, as highlighted by the representative of the Public Prosecutor’s Office, the Brazilian
government has confirmed its intention to establish public policies to combat discrimination against the traditional lifestyles of
indigenous and tribal peoples, upon publishing the Legislative Decree No. 43/2000, ratifying ILO Convention No. 169. Fifth
Federal Court of First Instance, Judicial District of Maranhão (Justiça Federal 1st Instance, Seção Judiciária do Maranhão, 5th
Vara), Alves et al. Joisael v. Diretor Geral do lançamento Center of Alcântara ", Judgment No. 027/2007/JCM/JF/MA, Process
2006.37.00.005222-7 No, Judgment of February 13, 2007.
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The Constitutional Court of Bolivia has ruled on several occasions regarding the right to prior consultation. In
particular, it noted that “the State’s respect for the social, economic and cultural rights of indigenous peoples, especially
those relating to their land of origin, guaranteeing the sustainable use and exploitation of the natural resources therein;
making effective the guarantee to protect indigenous peoples for their special characteristics, including social, economic,
conditions that distinguish them from the rest of the national community, and their own customs or traditions, and they are
conscious of belonging to this community and deserve to be formally recognized as such by the State organs.” Constitutional
Court of Bolivia, Judgment 0045/2006, June 2, 2006. II.5.3. See also File No. 2008-17547-36-RAC, Judgment of October 25,
2010, III.5: “Consultation, according to Article 15.2 of ILO Convention Nº 169 includes resources existing on the lands of
indigenous peoples, and indicates that when “the State retains ownership of mineral or sub-surface resources, governments
shall establish or maintain procedures through which they shall consult these peoples, with a view to ascertaining whether
and to what degree their interests would be prejudiced, before undertaking or permitting any programs for the exploration or
exploitation of the resources pertaining to their lands.”
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The Supreme Court of Belize stated that "although Belize has not yet ratified [... ILO Convention No. 169 ...], there is
no doubt that Article 14 of that instrument contains provisions on land rights of indigenous peoples that reflect the principles
of international law concerning indigenous peoples.” The Supreme Court of Belize, Case of Aurelio Cal on his own behalf and
on behalf of the Community of Santa Cruz Maya et al. v. Attorney General of Belize et al.”, cases 171 and 172, 2007,
Judgment of October 18, 2007.

202

which due to factors linked to their cultural identity, have been neglected in the decision making processes of government
and the functioning of state structures in general. Similarly, it stands as a guarantee of equality or mechanisms of
equalization, in terms of the real ability of these populations to rule and influence provisions that affect their lives, to place
them on the same footing as those corresponding to any group of citizens.” TSJN, 25/10/10, Agreement No. 6 in the case "
Mapuche Catalán Community and Indigenous Confederación Neuquina c/ Province of Neuquen s/ action of
unconstitutionality” of October 25, 2010 File. No. 1090-1004. Also see First Chamber of the Supreme Court of Justice of
Mendoza, Argentina, File No. 102.631, Judgment of May 18, 2012.

The Supreme Court of Justice of Argentina has ruled that the guarantee of the right to communal property of
indigenous people, “should take into account that the land is closely related to their traditions and oral expressions, their
customs and languages, their arts and rituals, their knowledge and its uses related to Nature, their culinary arts, their
customary law, their dress, philosophy and values”, and “[t]he importance and fragility of the aforesaid assets should guide
judges not only in the investigation of and decisions on substantive points of law, but also […] of those related to "judicial
protection" established in the American Convention on Human Rights (Art. 25), which have constitutional precedence” (CSJN,
“Eben Ezer Indigenous Community c/Province of Salta – Ministry of Labor and Production s/ amparo” of September 30, 2008,
C. 2124. XLI, a la p. 4). Likewise, the Superior Court of Justice of Neuquén, referring to the right to prior consultation of
indigenous peoples, noted that it is “essentially a fundamental right of a collective nature, and therefore the State must
establish procedures of good faith aimed at obtaining the free and informed opinion of these communities, when involving
governmental actions, legislative or administrative measures which may affect them directly, in order to establish the
agreements or arrangements that are of merit” The same court held that “recognition of [the right to prior consultation]
arises as the result of an awareness of the need for a special advocate to safeguard the interests of human populations,
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The following countries of the region have ratified ILO Convention No. 169: Argentina, Bolivia, Brazil, Chile, Colombia,
Costa Rica, Dominica, Ecuador, Guatemala, Honduras, Mexico, Nicaragua, Paraguay, Peru and Venezuela.
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Article 120 of the Constitution of the Bolivarian Republic of Venezuela of 1999 states that "[t]he exploitation of natural
resources in indigenous habitats by the State shall be undertaken without harming the cultural, social and economic integrity
thereof and likewise is subject to the prior information and consultation with indigenous communities concerned. The benefits
of this use on the part of indigenous peoples are subject to the Constitution and the law.” For its part, Article 11 of the
Organic Law on Indigenous Peoples and Communities of December 8, 2005, provides that "[a]ny activity that could directly or
indirectly affect indigenous peoples and communities must be consulted with the indigenous peoples and communities
involved. The consultation shall be conducted in good faith, taking into account their language and spiritual views, respecting
the particular organization, legitimate authorities and systems of communication and information of the members of the
indigenous peoples and communities involved, in accordance with the procedure established in this Law. All activities to
benefit from the use of natural resources and any development projects carried out in the habitat and lands shall be subject
to the procedures of information and prior consultation, set forth in this Law.”
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The Law on the right to prior consultation with indigenous or native peoples, recognized in the ILO Convention No.
169, of September 6, 2011 which states, inter alia, that the right to prior consultation "[i]s the right of native or indigenous
peoples to be consulted in advance on legislative or administrative measures which directly affect their collective rights, their
physical existence, cultural identity, quality of life and development” and that [i]t is also appropriate to carry out consultation
on national and regional development plans, programs and projects that directly affect these rights.” See also the General
Environmental Law No. 28611, Article 72.2 and Executive Decree 012-2008-EM, “Regulations on Citizen Participation for the
Implementation of Hydrocarbon Activities” Article II: Purpose and Nation of the Participation.
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The Political Constitution of Paraguay of 1992 states in Article 64 that indigenous peoples "have the right to communal
ownership of land in the extent and quality sufficient for the conservation and development of their distinctive ways of life."

197

The Political Constitution of the Republic of Nicaragua states that "[t]he Communities of the Atlantic Coast [...] have
the right to preserve and develop their cultural identity within national union; establish their own forms of social organization
and manage their affairs according to local traditions.” Moreover, it adds that the State “recognizes communal forms of land
ownership of the Communities of the Atlantic Coast. It also recognizes the enjoyment and use of the waters and forests of
their communal lands” (Title IV: Rights, Duties and Guarantees of the Nicaraguan People, Chapter VI: Rights of the
Communities of the Atlantic Coast, Article 89). Likewise, “the State shall guarantee these communities the enjoyment of their
natural resources, the effectiveness of their forms of communal property, and the free election of their authorities and
representatives.” (Title IX: Political Administrative Division, Chapter II: Communities of the Atlantic Coast, Article 180). In
addition, the Law on communal ownership of the indigenous peoples and ethnic communities of the autonomous regions of
the Atlantic coast of Nicaragua and of the rivers Bocay, Coco, Indio and Maiz, states in Article 3 that Consultation is the
“delivery of technical information regarding the operation or the project followed by a process of discussion and a decision
thereon, during which communities should have translators who translate what has been said during this process into their
languages and be assisted by experts in the field.”
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2012; Law on Indigenous Rights and Culture of the State of Nayarit of December 18, 2004; Article 9 of the Political
Constitution of the State on Indigenous Rights and Culture of September 13, 2003, Political Constitution of the Free and
Sovereign State of San Luis Potosí of July 11, 2003; Law on Indigenous Rights and Cultures of the State of Veracruz, Ignacio
de la Llave of November 3, 2010; Law on the Rights and Development of Indigenous Peoples and Communities of the State of
Jalisco of January 11, 2007; General Law on Indigenous Peoples and Communities of the State of Durango of July 22, 2007;
Law No. 701 Recognition of the Rights and Culture of Indigenous Peoples and Communities of the State of Guerrero of April 8,
2011; Law on Indigenous Rights and Culture of the State of Baja California of October 26, 2007; Political Constitution of the
Free and Sovereign State of Chihuahua, Article 64; Political Constitution of the State of Durango, February 22, 2004; Political
Constitution of the Free and Sovereign State of Jalisco of April 29, 2004; Law on Indigenous Rights and Culture of the State
of Mexico of September 10, 2002; Political Constitution of the Free and Sovereign State of Puebla of December 10, 2004; and
the Law of Indigenous Rights, Culture and Organization of the State of Quintana Roo of November 20, 1996.

importance of consultation or of communal property. Furthermore, a number of domestic courts of
the countries in the region that have ratified ILO Convention No. 169,200 have made reference to the
right to prior consultation pursuant to the provisions of that agreement. In this regard, the high
courts of Argentina201, Belize202, Bolivia203, Brazil204, Chile205, Colombia206, Costa Rica207, Ecuador208,
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Cf. Judgment delivered by the Supreme Court of Justice, case file number 2005-5648, Judgment of December 6, 2005.

47

In the case of the Court of Appeals of the Ninth Circuit of the United States, Hoopa Valley v. Christie, 1986, the Court
held that the concept of consultation requires prior discussion with an executive or community leader or one who has clear
authority to represent the tribe to the agency. (Hoopa Valley Tribe v. Christie, 812 F.2d 1097 (1986)). In another the case in
1979, the Court established that the lack of prior consultation cannot be remedied by a meeting after the decision is taken of
(Oglala Sioux Tribe of Indians v. Andrus, 603 F.2d 707 (1979)) Also, see Lower Brule Sioux Tribe v. Deer, 911 F.Supp. 395

214

With respect to the land rights of indigenous peoples, the Supreme Court of Canada stated that "[t]he honor of the
Crown requires that these rights be determined, recognized and respected. The latter requires that the Crown act honorably
and participate in negotiation processes. During this process, the honor of the Crown may require a consultation and, where
indicated, consider the interests of the indigenous population (Haida v. British Columbia (Minister of Forests) [2004] 3 S.C.R.
511, para. 25). As regards the obligation to consult, the Court established that the nature and scope of the duty to consult
will vary depending on the circumstances and in all cases the obligation to consult must be exercised in good faith and with
the intention of considering the interests of the indigenous population whose lands are at stake. It also found that the same
consultation arises whenever the State seeks to establish restrictions on indigenous ownership (Haida Vs. British Columbia,
para. 35). Moreover, the obligation to perform a consultation involves a process of listening with an open mind to what the
indigenous group has to say and be prepared to change the original proposal. Similarly, the Supreme Court of Canada ruled
that the obligation to consult was a duty of the State which increased in proportion to the severity of involvement of the right
that was in question (Haida v. British Columbia, paras. 39 and 68). Finally, the Court also determined that the proposed
intervention in indigenous territory by the State does not require an immediate impact on the territories or resources of the
indigenous communities in order for the duty to consult to arise; it is sufficient that the activity of the State have a potentially
negative impact on the territorial rights of the indigenous community. (Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council
[2010] 2 S.C.R 650 paras 31 and subsq.)
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In its case law, the Constitutional Court of Peru has referred to the right to prior consultation in several decisions. In
particular, the Court noted that in cases of exploitation of natural resources “it is necessary to consult indigenous
communities that might be harmed by such activities” and that “not only shall those indigenous peoples in whose territory
activities are carried out be consulted, but […] also indigenous peoples immediately adjacent to that area who are likely to be
affected.” In addition, the judgment stated that “any process shall begin with the determination of legislative or
administrative measures that may directly affect indigenous people. Judgment of the Constitutional Court, Exp. No. 00222009-PI/TC, paragraphs 23 and 41. The Court also held that the right to ethnic identity comprises: [...] c. The right to be
heard and consulted prior to any action or measure taken and that can affect them.” Judgment of the Constitutional Court,
Exp. No. Case No. 03343-2007-PA/TC, paragraph 30.
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The Supreme Court of Justice, Amparo under review 781/2011. María Monarca Lázaro et al. March 14, 2012. Also, the
Electoral Tribunal of Judicial Power of the Mexican Federation invoked Convention No. 169 to determine that failure to consult
an indigenous community regarding elections is taken as an indication of lack of diligence by the authorities, which in the
specific case, resulted in the Court's decision to consider the postponement of elections to be improperly motivated pursuant
to indigenous customary law. Electoral Tribunal of Judicial Power of the Federation, Joel Cruz Chavez et al. v. the Fifty-Ninth
Legislature of the State of Oaxaca and others, SUP-JDC-11/2007, judgment of 6 June 2007.
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The Constitutional Court of Guatemala referred to the right to prior consultation of the indigenous peoples
emphasizing that it essentially consists of “a fundamental right of a collective nature, according to which the State has the
duty to establish procedures in good faith designed to obtain the free and informed opinion of these communities when
governmental actions are proposed, either legislative or administrative, which may affect them directly, in order to establish
meritorious agreements or measures.” The Court further stated that “[t]his recognition is a result of the awareness of the
need to advocate in a special manner to safeguard the interests of the human populations that, because of factors linked to
their cultural identity, have been excluded from decision-making processes in the public arena and from state structures in
general. Further, it stands as a guarantee of equality or mechanism of equalization, for these populations to have a real
ability to decide and influence the provisions that affect their living conditions, in order to place them in the corresponding
level as any other group of citizens.” Constitutional Court, Guatemala, December 21, 2009, Appeal to Amparo Judgment, Exp.
3878-2007, Section V.

209

bodies must exist.” Constitutional Court of Ecuador. Case of the Dry Swamps of Pastaza (222-2004-RA), Judgment of June 9,
2004, Considering Paragraph 12. On the other hand, it indicated that “any State decision that may affect the environment, on
which the community should be duly informed, refers to the law to guarantee the participation of the community” and that
“the participation of the public in environmental issues […] is considered essential as it is precisely the community who will
face the consequences of various activities undertaken in their environment.” Constitutional Court of Ecuador. Case of the
IMAX Theater in the Parish of Cumbayá (679-2003-RA and 034-2003-TC), Considering Paragraph 6.

Guatemala209, Mexico210, Peru211 and Venezuela212 have noted the need to respect the norms of prior
consultation and of this Convention. Other courts of countries that have not ratified ILO Convention
No. 169 have also referred to the need to carry out prior consultations with indigenous, native or
tribal communities regarding any administrative or legislative measure that directly affects them, as
well as on the exploitation of natural resources in their territory. Thus, similar developments in case
law are evident in the high courts of countries within the region, such as Canada213 or the United
States of America214, or of those outside the region such as New Zealand.215In other words, the
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Cf. Articles 6, 15, 17.2, 22.3, 27.3, and 28 of ILO Convention No. 169 and Articles 15.2, 17.2, 19, 30.2, 32.2, 36.2
and 38 of the United Nations Declaration on the Rights of Indigenous Peoples.

218

In that regard, Article 6.1 of ILO Convention Nº 169 states that “In applying the provisions of this Convention,
governments shall: a) consult the peoples concerned, through appropriate procedures and in particular through their
representative institutions, whenever consideration is being given to legislative or administrative measures which may affect
them directly [and] b) establish means by which the peoples concerned can freely participate, […] at all levels of decisionmaking in elective institutions and administrative and other bodies responsible for policies and programs which concern
them.” Likewise, Article 36.2 of the United Nations Declaration on the Rights of Indigenous Peoples establishes that “States,
in consultation and cooperation with indigenous peoples, shall take effective measures to facilitate the exercise and ensure
the implementation of this right.” Article 38 of the same instrument provides that “States, in consultation and cooperation
with indigenous peoples, shall take the appropriate measures, including legislative measures, to achieve the ends of this
Declaration”.
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Cf. Case of Velásquez Rodríguez v. Honduras. Merits. Judgment of July 29, 1988. Series C No. 4, para. 166, and Case of
Barrios Family v. Venezuela. Merits, Reparations and Costs. Judgment of November 24, 2011. Series C No. 237, para. 47.

216

New Zealand Maori Council v Attorney General (1987) 1 NZLR 641; Gill v. Rotorua District Council [1993] 2 NZRMA
604, Haddon v. Auckland Regional Council [1993] A77/93, and Aqua King Limited v. Marlborough District Council [1995]
WI9/95.
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(D.S.D. 1995); Klamath Tribes v. U.S., 1996 WL 924509; Confederated Tribes and Bands of the Yakama Nation v. U.S.
Department of Agriculture, 2010 WL 3434091, and Quechan Tribe v. Department of Interior, 755 F. Supp.2d 1104.

167.
Given that the State must guarantee the rights to consultation and participation in all
phases of planning and implementation of a project that may affect the territory on which an
indigenous or tribal community is settled, or other rights essential to their survival, these processes
of dialogue and consensus-building should take place from the first stages of planning or preparation
of the proposed measures, so that the indigenous peoples can truly participate in and influence the
decision-making process, in accordance with the relevant international standards. To that effect, the
State must ensure that the rights of indigenous peoples are not disregarded in any other activity or
agreement reached with private or third parties, or in the context of public sector decisions that
would affect their rights and interests. Therefore, where applicable, the State must also carry out
the tasks of inspection and supervision of their application and, when appropriate, deploy effective
means to safeguard those rights through the corresponding judicial organs.218

166. The obligation to consult Indigenous and Tribal Communities and Peoples on any
administrative or legal measure that may affect their rights, as recognized under domestic and
international law, as well as the obligation to guarantee the rights of indigenous peoples to
participate in decisions on matters that concern their interests, is directly related to the general
obligation to guarantee the free and full exercise of the rights recognized in the Convention (Article
1(1)). This implies the duty to adequately organize the entire governmental apparatus and, in
general, all the organizations through which public power is exercised, so that these are capable of
legally guaranteeing the free and full exercise of those rights.216 The foregoing means that States
have the obligation to structure their standards and institutions in such a way that indigenous,
native or tribal communities can be consulted effectively, in accordance with international standards
in this matter.217 Thus, States must incorporate those standards within the prior consultation
processes, so as to generate sustained, effective and reliable channels for dialogue with indigenous
communities in processes of consultation and participation through their representative institutions.

165. In other words, nowadays the obligation of States to carry out special and differentiated
consultation processes when certain interests of indigenous peoples and communities are to be
affected is an obligation that has been clearly recognized. Such processes must respect the specific
consultation system of each people or community, so that the consultation may be understood as an
appropriate and effective interaction with other State authorities, political and social actors and
other third parties concerned.

obligation to consult, in addition to being a conventional standard, is also a general principle of
International Law.
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Expert report of James Anaya during the public hearing held at the seat of the Court on July 7, 2011.
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The Agrarian Development Act of April 16, 2004, Articles 3 and 49, provides, inter alia, that “This law seeks to
guarantee the security of individual and collective ownership of land and seeks to strengthen community ownership based on
the criteria of traditional production and enterprise [...]The State shall protect the lands of INDA - Instituto Nacional de
Desarrollo Agrario, [National Institute of Agrarian Development]] allocated for the development of the Montubio, indigenous
and Afro-Ecuadorian populations and legalized by adjudication and at no cost to communities or ethnic groups that have been
in their ancestral possession, under the condition that they respect their own traditions, cultural life and social
organizations.”(cf. Law of Agrarian Development, Code 2004-02, published in the Supplement to Official Gazette No 315 of
April 16, 2004, Evidence file, volume 8, pages 4082 and subsq.) That same month, the Law on Organization and Management
of the Commune System (code 2004-04, published in Supplement to Official Gazette No. 315, April 2004) was established,
which stated that " the exercise of collective rights is guaranteed for Indigenous people who define themselves as nations
with ancestral roots and black or Afro Peoples of the communities that form part of these collectives in accordance with the
provisions of [...] the Constitution.” On April 16, 2004, the Law on Vacant Lands and Colonization (code 2004-03, published
in Supplement to Official Gazette 315 of April 16, 2004) was established, which states that “communal lands in the
possession of indigenous communities who define themselves as nations with ancestral roots and of black or Afro Peoples and
of the communities that form part of these collectives, shall not be considered as vacant lands […] pursuant to the provisions
of Article 84 of the Constitution of the Republic.” On September 10, 2004, the Environmental Management Act (Official
Supplement Record of 10 September 2004), was established, wherein Articles 28 and 29 provide that "Every natural or legal
person is entitled to participate in environmental management through mechanisms established by the Regulations, among
which consultations, public hearings, initiatives, proposals or any association between the public and private sectors are
included. Action is granted to denounce those who violate this guarantee, subject to civil and criminal responsibility for
complaints or accusations of reckless or malicious behavior. [...] The failure to comply with the consultation process referred
to [...] by the Constitution of the Republic will deem the activity in question unenforceable and shall be grounds for
revocation of the respective contracts. [...] Any natural or legal person is entitled to timely and adequately inform on any
activity of State institutions under the Rules of this Act, which may cause environmental impacts. For this, one may make
requests and deduce actions either individually or collectively with the relevant authorities.” On January 29, 2009, the Mining
Act (official record supplement 517. January 29, 2009), was adopted, which provided in Articles 87, 89 Y90 that "[t]he State
is responsible for executing the processes of participation and social consultation through the applicable public institutions
according to constitutional principles and regulations. This responsibility is non-delegable to any private entity. These
processes will aim to promote sustainable development of mining activities, as precautions to the rational utilization of
mineral resources, respect for the environment, social participation in environmental and development matters in the areas of
influence of a mining project. [...] This process should be conducted in all phases of mining activity in the framework of
procedures and mechanisms established in the Constitution and the law. [...]. The processes of public participation or
consultation should be considered a special procedure required by communities, peoples, and nations, on the principle of
legitimacy and representation, through its institutions to those cases in which the mining exploration is conducted in their
ancestral lands and territories where such work may affect their interests. " On April 20, 2010, the Law on Citizen
Participation (Official Register No 175 (supplement), April 20, 2010) was established, which states that "[t]he collective right
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The 2008 Constitution of Ecuador came into force on October 20, 2008. Article 57 of the Constitution establishes that
“Indigenous communities, peoples and nations are recognized and guaranteed, in conformity with the Constitution and
human rights agreements, conventions, declarations and other international instruments, the following collective rights: 1. To
freely maintain, develop and strengthen their identity, feeling of belonging, ancestral traditions and forms of social
organization. […]6. To participate in the use, enjoyment, administration and conservation of natural renewable resources
located on their lands; 7. To free, prior and informed consultation, within a reasonable term, on the plans and programs for
prospecting, exploiting and marketing non-renewable resources located on their lands and which could have an environmental
or cultural impact on them; to share in the profits earned from these projects and to receive compensation for social, cultural
and environmental damages caused to them. The consultation to be conducted by competent authorities shall be mandatory
and timely. If consent of the consulted community is not obtained, steps provided for by the Constitution and the law shall be
taken. 8. To preserve and promote their practices of managing biodiversity and their natural environment. The State shall
establish and implement programs with the participation of the community to ensure the conservation and sustainable use of
biodiversity. 9. To preserve and develop their own forms of peaceful coexistence and social organization and creating and
exercising authority, in their legally recognized territories and ancestrally owned community lands; […] 16. To participate,
through their representatives in the official organizations established by law, in formulating public policies that concern them,
and in defining and deciding on their priorities in the plans and projects of the State.; 17. To be consulted before the adoption
of a legislative measure that might affect any of their collective rights. […] 20. To restrict military activities in their territories,
according to the law. […]”
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168. In the case of Ecuador, the current Political Constitution (2008) comprehensively protects the
rights of indigenous communities.219 Indeed, the expert witness Anaya noted at the public hearing
held at the Court’s headquarters that this Constitution is “one of the most advanced” and one of the
“most exemplary in the world.”220 Furthermore, several provisions of Ecuador’s legislation, issued
between 2000 and 2010, reaffirm the right to property, among other rights, of indigenous Peoples
who define themselves as nations with ancestral roots, as well as black or Afro-Ecuadorian Peoples,
and establish requirements for consultations in a number of scenarios on the part of public
institutions.221 Nowadays, therefore, the right to consultation is fully recognized in Ecuador.
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Article 84 of the Constitution of Ecuador (Chapter 5: Of collective rights, Section One: Of Indigenous, Black or AfroEcuadorian peoples) provides that: The State shall recognize and guarantee to Indigenous Persons, in accordance with the
Constitution and the Law, and with respect to public order and human rights, the following collective rights: 2. To conserve
the inalienable property of the communal lands, which will be inalienable, non-seizable and indivisible, unless declared
publicly useful by the State. There lands shall be exempt from payment of property tax. 3. To preserve ancestral possession
of community lands and obtain their free allocation, in accordance with the law. 4. To participate in the use, enjoyment,
administration and conservation of the natural renewable resources located on their lands. 6. To conserve and promote their
practices of managing biodiversity and their natural environment. 8. To not be displaced, as persons, from their lands. 9. To
the collective intellectual property of their ancestral knowledge, to its valuation, use and development in accordance with the
law. 10. To preserve, develop and administer their cultural and historical heritage.
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224
Cf. Case of Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations and Costs, paras. 91, 92, 94
and 95. See also Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua, para. 149.

For example, Ecuador had ratified both the International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social and Cultural Rights. Thus, under Article 1 common to both agreements, indigenous peoples
may “pursue their economic, social and cultural development” and “freely dispose of their natural wealth and resources” so
that they are not “deprived of their own means of subsistence.” Similarly, see Case of the Saramaka People v. Suriname,
Preliminary Objections, Merits, Reparations and Costs, paras. 93-95. See also Interpretation of the American Declaration on
the Rights and Duties of Man within the Framework of Article 64 of the American Convention on Human Rights, para. 37, and
Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of Law. paras. 113-115
(supporting an interpretation of international human rights instruments that consider the progressive development of the
corpus juris of international human rights over time and its current status).
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Cf. Brief of pleadings and motions, volume 1, pages 268-272. See also expert report rendered before a notary public
by Economist Alberto José Acosta Espinoza, of June 30, 2011 (Evidence file, volume 19, pages 10072-10077)
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to free, prior, and informed consent within a reasonable time is guaranteed and recognized to all indigenous communes,
communities, towns and nations, peoples, and Afro-Ecuadorian and Montubio people…In the case of prior consultation on
plans and programs of exploration, exploitation, and marketing of non-renewable resources that are in indigenous territories
and lands, commons, communities, peoples and nationalities, and Afro-Ecuadorian and Montubio people, by way of their
legitimate authorities, they shall participate in the benefits that these projects will produce; likewise, they receive
compensation for any negative social, cultural, and environmental factors caused. The consultation that will be conducted by
competent authorities is mandatory and timely. If consent was not obtained of the collective subject, the procedure under the
Constitution and the Law will be applied.”

172. Even though, prior to the ratification of this Convention, the State had an obligation to
guarantee the Sarayaku People their right to effectively enjoy their land, in accordance with their
communitarian tradition, bearing in mind the specificities of their indigenous identity in their
connection with the land, the State assumed the international commitment to guarantee the right to
consultation, upon ratifying ILO Convention 169 in April 1998, and the collective rights of Indigenous
and Afro-Ecuadorian people were enshrined the Political Constitution that entered into force in
1998,225 yet the CGC company initiated seismic prospecting activities as of July 2002. It was on this
date that the State approved, by way of the Ministry of Energy and Mines, the updating of the

171. The effective protection of indigenous communal property under the terms of Article 21 of the
Convention in relation to Articles 1(1) and 2 thereof, imposes an obligation on States to adopt
special measures to ensure that members of indigenous and tribal peoples enjoy the full and equal
exercise of their right to the land that they have traditionally used and occupied. Thus, under Article
29(b) of the Convention, the provisions of Article 21 of this instrument cannot be interpreted in a
manner that restricts the enjoyment and exercise of rights recognized by the State in its domestic
laws or in other relevant international regulations. 223 Under international law, indigenous people
cannot be denied the right to enjoy their own culture, which consists of a lifestyle that is strongly
associated with their territory and the use of its natural resources.224

170. According to expert witness Acosta Espinoza, prior to the entry into force of the 1998 Political
Constitution and ILO Convention 169 in Ecuador, conflicts between indigenous territoriality and oil
interests were resolved by the simple imposition of the State’s will, without the State formalizing
expropriation procedures; therefore, in practice, territories were occupied, populations were
displaced and this even led to the disappearance of indigenous communities.222

169. In the instant case, the State signed a participation contract with the CGC company, on July
26, for exploration and exploitation of crude oil in block 23, which encompasses the Sarayaku
territory.
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235

In the context of Ecuadorian oil operations, the ILO Expert Committee affirmed that although the convention cannot
be applied retrospectively, “the Agreement is applicable in the current circumstances [in Ecuador] with regard to the activities
which occurred on May 15, 1999”. According to the Committee, “the duty to consult the persons concerned is not only
applicable to contracts but arises in the general context of the implementation of the Convention”. Accordingly, the
Committee established that from the aforementioned date onwards, the State would “fully apply” the Agreement,
recommending that it “establish prior consultation in cases involving exploration and development of hydrocarbons which
could affect indigenous and tribal communities, and to ensure the participation of interested persons in the various stages of
the process, and similarly in the studies of environmental impact and the plans for environmental management” (ILO,
representation alleging non-observance by Ecuador of the Indigenous and Tribal Peoples Convention, 1989 (No. 169), (ILO,)
and 30).
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Testimony rendered by Patricia Gualinga before the Court during the public hearing on July 6,2011. Also testimony
rendered before a notary public by Gloria Berta Gualinga Vargas, June 27, 2011 (Evidence file, volume 19, page 10037).
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Notwithstanding the fact that, pursuant to Article 18 of the Vienna Convention on the Law of Treaties, Ecuador was
obligated to act in good faith in accordance with the purpose and object of the Convention (Article 18. Obligation not to
defeat the object and purpose of a treaty prior to its entry into force. A State is obliged to refrain from acts which would
defeat the object and purpose of a treaty when: (a) it has signed the treaty or has exchanged instruments constituting the

In this regard, the Inter-American Commission had established in 1997 that oil exploitation in eastern Ecuador would
directly infringe upon the right to life of many of the inhabitants of the region, pointing out that these activities had exposed
them to toxic by-products in the water which they use to drink and wash, in the air which they breathe, and the soil in which
they grow their food. The Commission determined that this would pose a considerable risk to life and human health, since
they would be exposed to increased risk of contracting serious illnesses (IACHR. Report on the Situation of Human Rights in
Ecuador. OAS/Ser.L/V/II.96 Doc. 10 rev. 1(1997), Ch. VIII. The expert witness Alberto Acosta referred to the effects that the
oil boom has had on the Ecuadorian Amazon, indicating that “[t]lhe indisputable fact is that since the second half of the
sixties decade, oil activities have significantly harmed the biodiversity and well-being of the Amazon populations. The
indigenous communities and settlers have suffered innumerable violations of their most basic rights, in the name of the
mythical well-being of the entire population” (Evidence file, volume 19, pages 10073-10074).
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Similarly, Article 7 of Executive Decree No. 3401 requires that: “both consultation with the peoples who identify
themselves as indigenous nations and Afro-Ecuadorians, and consultation with the citizens shall be carried out: a) Prior to
the call for bids issued by the bodies in charge of bidding processes for hydrocarbons, which shall be termed pre-tender
consultation; and, b) Prior to the approval of the environmental impact assessment for the implementation of hydrocarbon
activities, in accordance with Article 42 of this Regulation, which shall be termed consultation prior to implementation.” Article
8 establishes that: “[t]he purpose of the pre-tender consultation of Indigenous Peoples, who define themselves as nations
and Afro-Ecuadorians is: a) to obtain, in advance, the views, comments, opinions, and proposals of the Indigenous People,
who define themselves as nations and Afro-Ecuadorians living in the area directly affected of the block subject to tender,
regarding the positive and/or negative socio-environmental impacts that might occur on their territories as a result of the
plans and programs of the oil tender and the signing of the respective contracts for oil exploration and exploitation; b)
Receive opinions on the general socio-environmental strategies and measures for prevention, mitigation, control,
compensation, rehabilitation to the negative socio-environmental impacts, as well as on efforts to promote positive socioenvironmental impacts, which should be taken into account by the body responsible for the oil tender process, the
adjudication and signing of the contracts and the activities for monitoring their execution; and, c) Obtain opinions on the
mechanisms of participation by Indigenous Peoples, who define themselves as nations and Afro-Ecuadorians, who live in the
area directly affected by the block subject to tender, through their representative organizations, regarding the
implementation of social and environmental measures of prevention, mitigation, compensation, control and rehabilitation
related to the negative social and environmental impacts and to promote positive social and environmental impacts in their
territories, due to the hydrocarbon activities carried out as a result of the bidding processes and the adjudication and signing
of contracts for exploration and exploitation”. Finally, Article 10 states that: “The purpose of prior consultation of Indigenous
peoples, who define themselves as nations and Afro-Ecuadorians to obtain, in advance, the views, comments, opinions, and
proposals of those living in the area of direct influence of the project, regarding the positive and/or negative socioenvironmental impacts that might occur on their territories as a result of activities for the exploration and exploitation of
hydrocarbons, and to determine the social and environmental measures of prevention, mitigation, compensation, control and
rehabilitation related to the negative social and environmental impacts and to promote positive social and environmental
impacts, which, if technically and economically viable and legally appropriate, shall be incorporated into the Environmental
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Cf. Expert report rendered before a notary public by Economist Alberto José Acosta Espinoza, of June 30, 2011
(Evidence file, volume 19, pages. 10073-10077)

231

In his expert report, William Powers describes the impacts inherent to an oil project in the jungle, which include the
arrival of workers in the zone, the opening up of many trails involving the clearing of vegetation, impact on water courses,
soil erosion and indirect effects of opening up an area to an exeternal population; explosives in order to create seismic
waves; construction of heliports and temporary campsites; drilling of hundreds of production wells, flow lines between wells
and production stations and a gas and/or oil pipeline to transfer production. Expert testimony rendered before a notary public
by the engineer William Powers, June 29, 2010 (Evidence file, volume 19, pages 10090-100103).
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Cf. Executive Decree No. 3401 of December 2, 2002, Official Record No.728 of December 9, 2002 “Regulation on
Consultation on Hydrocarbon Activities.” This refers to the stages of the Consultation to be carried out; the Purpose of the
preliminary (pre-tender) consultation with peoples, who identify themselves as indigenous nations and Afro-Ecuadorians; the
Purpose of the preliminary consultation who identify themselves as indigenous nations and Afro-Ecuadorians; the subject
matter of the consultation; decisions and agreements in the consultation with peoples, who identify themselves as indigenous
nations and Afro-Ecuadorians; compensation due to social and environmental damage caused by hydrocarbon activities; the
formalization of resolutions and agreements regarding the consultation with peoples, who identify themselves as indigenous
nations and Afro-Ecuadorians; and the phases of development of hydrocarbon activities in which consultation is required prior
to implementation. (Evidence file, volume 8, pages 4130 and subsq.)

Published in Official Record No. 144, Supplement, of August 18, 2000.
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Impact Assessment and Environmental Management Plan, including the Community Relations Plan (Evidence file, volume 8,
page 4130 and subsq.).

176. Given that ILO Convention 169 applies to the subsequent impacts and decisions stemming
from oil projects, even though these had been contracted prior to its entry into force, 234 it is clear
that at least since May 1999235 the State was under the obligation to guarantee the Sarayaku

175. Indeed, it should be noted that the Sarayaku Community always opposed the company’s
entry into its territory through various activities within and outside the community, by decision of
their own authorities (supra paras. 74, 80, 85, 87, 94 and 97). In this regard, during the public
hearing Mrs. Patricia Gualinga stated that people in Sarayaku opposed the plan because “they had
seen all the misery that oil exploitation had caused in other areas; they had seen everything that
happened in Block 10 and all the division it was causing [...] and aside from that, they knew that
part of their livelihood depended on defending their living space and territory.”233 Thus, during the
first incursions of the CGC in November 2002, the Sarayaku People decided in an Assembly to
declare a “state of emergency,” and set up the so-called “Peace and Life Camps” (supra para. 100).

174. In this case, based on the exploitation plan for Block 23, the oil concession involved seismic
work in an important area of the Sarayaku territory, which would substantially affect the land, given
the inherent and probable impacts of an oil project in the jungle.230The total area affected by the
project in Sarayaku territory included primary forest, sacred sites, areas for hunting, fishing and
food gathering, medicinal plants and trees and places used for cultural rites. Therefore, considering
the impact that previous oil exploitation projects in Ecuador have had on the lives of indigenous
peoples231 and other inhabitants of the region, 232 it is understandable that the Sarayaku People
should reasonably feel that a project of this magnitude would seriously affect their territory and way
of life.

Cf. National Human Rights Plan of Ecuador of June 18, 1998, Appendix 60. Article 8 (4) Establish as general
objectives: Ensure that indigenous peoples are consulted before permitting projects for the exploration and exploitation of
renewable and non-renewable resources located on their ancestral lands and territories and consider the possibility of
indigenous peoples sharing equitably in the benefits arising from activities for the exploitation of those resources, as well as
their right to be compensated for the damage caused.

226

[A] standard procedure for the oil industry is the application of the constitutional right of consultation of
indigenous communities, who define themselves as nations and Afro-Ecuadorians regarding prevention,
mitigation, control and rehabilitation related to the negative socio-environmental impacts and to the
promotion of positive socio-environmental impacts caused by hydrocarbon operations on their lands, and
the participation of said Peoples and Communities in processes related to the consultations, the design of
environmental impact studies, environmental management plans, including plans to promote community
relations. 229

173. Nor has it been disputed that another national regulation was in force since 1998, which
established consultation mechanisms under the responsibility of the State (National Human Rights
Plan of 1998226 and the Law for the Promotion of Investment and Citizen Participation227 of 2000). It
was not until after the company’s environmental impact Plan was approved, and the prospecting
activities reactivated, that the Regulations for Consultation on Hydrocarbon Activities were approved
in December 2002. Article one of this document states: 228

Environmental Impact Plan, submitted by CGC and implemented by a subcontractor, which had been
initially approved in August 1997. According to the State, this plan was approved on the basis of the
Substitute Environmental Regulations for Hydrocarbon Operations. It has not been disputed that the
company opened seismic trails, established heliports, destroyed caves, water sources and
subterranean rivers, which provided the community’s drinking water; cut trees and plants of
environmental, cultural and nutritional value to the Sarayaku; and placed powerful explosives on the
surface and subsurface of the territory. (supra para. 105).
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Cf. Case of the Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations and Costs, para 134.

treaty subject to ratification, acceptance or approval, until it shall have made its intention clear not to become a party to the
treaty; or (b) it has expressed its consent to be bound by the treaty, pending the entry into force of the treaty and provided
that such entry into force is not unduly delayed).

180. With regard to the moment at which the consultation should be carried out, Article 15(2) of
ILO Convention No. 169 states that “governments shall establish or maintain procedures through
which they shall consult these peoples, with a view to ascertaining whether and to what degree their
interests would be prejudiced, before undertaking or permitting any programmes for the exploration
or exploitation of such resources pertaining to their lands.” On this point, the Court has noted that
consultation should take place, in accordance with the traditions of the indigenous people
themselves, during the first stages of the development or investment plan and not only when it is
necessary to obtain the community’s approval, if this were the case, since prior warning would allow

a) Consultation must take place in advance

179. It is necessary to clarify that it is the State’s obligation -and not that of the Indigenous
Peoples- to effectively demonstrate, in this specific case, that all aspects of the right to prior
consultation were effectively guaranteed.

178. It is appropriate, then, to determine the manner and sense in which the State had an
obligation to guarantee the Sarayaku People’s right to consultation and whether the actions of the
concessionaire company, which the State described as forms of “socialization” or attempts at
reaching an “understanding,” satisfy the minimum standards and essential requirements of a valid
consultation process with indigenous communities and peoples in relation to their rights to
communal property and cultural identity. Therefore, it is necessary to analyze the facts by
recapitulating some of the essential elements of the right to consultation, taking into account InterAmerican standards and case law, State practices and the evolution of International Law. The
analysis will be carried out in the following order: a) the prior nature of the consultation; b) good
faith and attempts at reaching an agreement; c) appropriate and accessible consultation; d)
environmental impact assessment , and e) informed consultation.

177. The Court has established that in order to ensure effective participation by members of an
indigenous community or people in development or investment plans within their territory, the State
has the duty to consult the community in an active and informed manner, and in accordance with its
customs and traditions, in the context of a continuous communication between the parties.
Moreover, these consultations should be undertaken in good faith, through culturally appropriate
procedures and must be aimed at reaching an agreement. Similarly, the indigenous people or
community must be consulted in accordance with its own traditions, during the early stages of the
development or investment plan, and not only when it is necessary to obtain the community’s
approval. Also, the State must ensure that members of the community are aware of the potential
benefits and risks so they can decide whether or not to accept the proposed development or
investment plan. Finally, the consultation must take into account the traditional decision-making
practices of the people or community. 236 Failure to comply with this obligation, or engaging in
consultations without having regard to their essential characteristics, compromises the State’s
international responsibility.

B.5 Application of the right to consultation of the Sarayaku People in this case

People’s right to prior consultation, in relation to their right to communal property and cultural
identity, in order to ensure that the implementation of the oil concession would not compromise
their ancestral lands, livelihood or survival as an indigenous people.

54

In that regard, the Constitutional Court of Peru stated that “[t]transferring this consultation to a moment after the
publication of the measure removes the expectation of an underlying intervention in the consultation” which “would also
imply that the consultation takes place on consummated actions, which could be construed as a lack of good faith.
(Judgment of the Constitutional Court of Peru, Exp. No. 0022̺2009̺PI/TC, para. 36). For its part, the Constitutional Court
of Guatemala declared that this “should take place before the relevant actions have been defined.” (Constitutional Court,
Guatemala, December 21, 2009, Appeal of the Judgment of Amparo, Exp 3878-2007, V.). Likewise, the Constitutional Court
of Colombia stated that “the process shall be undertaken starting with the stage of feasibility studies or planning and not at
the end.” Moreover, this it is mandatory to define the procedure to be followed in each process, specifically “through a ‘preconsultation’ process to be carried out by mutual agreement with the community affected and other participating groups”
(Constitutional Court of Colombia, Judgment of T-129/11, 7.1, page 93, and 8.1.vi) or “consultation on the consultation” (in
order to “define the terms and conditions under which the prior consultation will take place, when deciding to initiate public
works, as a specific stage of prior consultation, once the viability of the work is determined” (T-235/11).” See also
Constitutional Court of Bolivia, Judgment 2003/2010-R (October 25, 2010), Exp 2008-17547-36-RAC. III.5. establishing that
“consultations shall be carried out a) [p] rior to adopting or applying laws or measures that may directly affect indigenous
peoples […]; b) [p]rior to approving any Project affecting their lands or territories and other resources […]; c) [p]rior to
authorizing or initiating any program for the exploration or exploitation of natural resources found on the lands inhabited by
indigenous peoples […] and, d) [p]rior to using indigenous lands or territories for military activities.”

241

Cf. Law on Prior Consultation of September 6, 2011 of Peru, Article 4: “The consultation process shall take place prior
to the adoption of any legislative or administrative measures by a State institution”; Law 3058, of May 17, 2005, Law of
Hydrocarbons of Bolivia, Article 115: “the consultation shall take place at two stages: [p]rior to the bidding, authorization,
contracting and approval of the hydrocarbon measures, works or projects, this being a requirement for it; and, prior to the
approval of the Environmental Impact Assessments.” Ecuador: Political Constitution of 2008, Article 57.17, Substitute
Environmental Regulations on Hydrocarbon Operations, Executive Decree 1215, Official Record 265 of February, 13 2001,
Article 9: “Prior to the start of any bidding process for state oil contracts, the body in charge of conducting the oil tender shall
apply, in coordination with the Ministry of Energy and Mines and the Ministry of the Environment, the consultation procedures
established in the Regulations issued for that purpose. Prior to the execution of plans and programs on exploration and
exploitation of hydrocarbons, those subject to its control shall inform the communities included in the direct area of influence
of the projects and to hear their suggestions and opinions […]” and Mining Law, Official Record 517.29 of January 2009,
Article 89. United States: Executive Order 13175 (2000), Section 5(b)(2)(A), 36 C.F.R. §800.2(c)(2)(ii)(A), and EPA Policy on
Consultation and Coordination with Indian Tribes (Policy); Mexico: Law of the National Commission for the Development of
Indigenous Peoples, of May 21 2003, Venezuela: Organic Law on Indigenous Peoples and Communities of December 8, 2005,
Articles 11-15. See also, Colombia: Presidential Order No. 01 of 2010, 2. Actions requiring the guarantee of the right to prior
consultation.

240

Cf. Report of the Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous
Peoples, James Anaya, October 5, 2009, A/HRC/12/34/Add.6, Appendix A, para. 20.

239

Cf. Report of the Committee established to examine the claim alleging non-compliance by Colombia of the Convention
on indigenous and tribal peoples, 1989 (Nº 169), filed under Article 24 of the ILO Constitution by the Central Unitaria de
Trabajadores (CUT), GB.276/17/1; GB.282/14/3 (1999), para. 90. Similarly, ILO, Expert Committee in Application of
Conventions and Recommendations (CEACR), Individual Opinion on Convention No. 169, Argentina, 2005, para. 8. Also,
Report of the Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous Peoples, James
Anaya, of October 5, 2009, A/HRC/12/34/Add.6, Appendix A, paras. 18 and 19.
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Cf. Case of the Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations and Costs para.134.
Likewise, the Declaration on the Rights of Indigenous Peoples stipulates that “States shall consult and cooperate in good faith
with the indigenous peoples concerned through their own representative institutions representative in order to obtain their
free and informed consent prior to the approval of any project affecting their lands or territories and other resources,
particularly in connection with the development, use or exploitation of mineral, water or other resources”. United Nations
Declaration on the Rights of Indigenous Peoples, Article 32(2). See also expert report rendered by Rodolfo Stavenhagen, of
June 24, 2011 (File of affidavits of the Representatives of the Alleged Victims, volume 19, page 10130).
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182. The domestic legislation240 and case law of several countries of the region has also stated
that consultation should take place in advance.241

181. In this regard, the ILO’s Expert Committee, upon examining a complaint that alleged noncompliance with ILO Convention No. 169 by Colombia, has established that the requirement of prior
consultation implies that this process should take place before undertaking an action or
implementing a project that is likely to affect the communities, including legislative measures, and
that the affected communities must be involved as early as possible in the process. 238 When the
prior consultation concerns the adoption of legislative measures, indigenous peoples must be
consulted in advance during all stages of the process of drafting legislation, and these consultations
should not be restricted to proposals.239

sufficient time for internal discussions within the community and for it to provide an appropriate
answer to the State.237
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250

Similarly, when the State agent was questioned by the Court during the public hearing in reference to the position of
the State with regard to the right to consultation, he declared that “mechanisms existed at that time which could not be
considered to strictly fit in with the parameters of prior consultation which we now have, but there did exist socialization and
contact with the communities.”

Report of the Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous
Peoples, James Anaya, A/HRC/12/34, of July 15, 2009, paras. 54 and 55.

249

ILO Convention No. 169, Article 6; United Nations Declaration on the rights of indigenous peoples, Article 19; InterAmerican Court of Human Rights Case of the Indigenous People of Saramaka, para. 133; Declaration rendered before a
notary public by the Prof. Rodolfo Stavenhagen, of 24 of June 2011, page 7;

248

The Constitutional Court of Colombia stipulated that it is “necessary to establish effective communications based on the
principle of good faith, in which the specific circumstances of each group are considered and the importance of its territory
and its resources” (Constitutional Court of Colombia, Judgment T-129/11, 8.1.iv. Also, the Constitutional Court of Guatemala,
of December 21, 2009, Appeal on Judgment of Amparo, Exp 3878-2007, V). Further, the Court stated that consultation in
good faith “implies that this must not be regarded as a mere formality to be complied with, or as a procedure, but as a
process rooted in the Constitution, with its own substantive content aimed at preserving the fundamental rights of the
peoples affected” (Judgment C-461/08, 6.3.4.). Likewise, the Constitutional Court of Peru states that “the principle of good
faith is at the core of the right to consultation [… and] through it, it is possible to exclude a series of subtle, implicit or
express practices that may seek to deprive the right to consultation of its content” (Exp. No. 0022̺2009̺PI/TC, para. 27).

247

Cf. Political Constitution of Bolivia, Article 30: “Within the framework of the unity of the State and according to this
Constitution the native indigenous nations and peoples enjoy the following rights: […] 15. To be consulted through
appropriate procedures, and in particular through their own institutions, whenever legislative or administrative measures are
considered that may affect them. Accordingly, the right to mandatory prior consultation shall be guaranteed and respected,
by the State, in good faith and in agreement, regarding the exploitation of non-renewable natural resources in their territory.”
Law on Prior Consultation of indigenous or native peoples, as recognized in ILO Convention No. 169, September 6, 2011,
Article 4. “State entities shall analyze and assess the position of indigenous or native peoples during the consultation process,
in a climate of trust, cooperation and mutual respect.” Likewise, in Venezuela: the Organic Law on Indigenous Peoples and
Communities of December 8, 2005, states in Article 11 that “consultation shall take place in good faith, taking into account
[their] languages and spirituality, respecting their own organization, legitimate authorities and systems of communication and
information of the members of the indigenous peoples and communities involved, as established in this Law […]”.

246

189. During the visit by the Court delegation to the Sarayaku territory, the State, in accepting its
responsibility in this case, acknowledged that it had not carried out a proper prior consultation
process (supra para. 23). In other words, the State not only recognized that it had not carried out
the consultation, but also that - even if it were accepted that such a consultation process could be
delegated to third parties - the State did not indicate what steps it had taken to observe, supervise,

188. During the process, the State argued that after the contract was signed, the CGC oil company
sought an “agreement” or way of “socializing” with the communities in order to carry out its
contractual activities and that in 1997 an environmental impact assessment was carried out by the
Walsh Environmental Consulting company, a subcontractor of CGC. This assessment was updated
and approved in 2002, following several legal reforms and the entry into force of the 1998
Constitution, and in line with Articles 34 and 41 of the Substitute Environmental Regulations on
Hydrocarbon Operations. The State argued that this study had been “adequately and appropriately
adapted to the social standards of the affected community, even though in practice it was never
implemented.”250It also argued that, pursuant to Article 37 of said Regulations, “on June 18, 19 and
22, 2002 [CGC organized] three public presentations on the Environmental Management Plan in the
communities of Canelos, Pacayacu and Shauk.” Thus, from the position taken by the State before
this Court, it is clear that State authorities sought to endorse the oil company’s actions as forms of
consultation. Such “presentations” did not include Sarayaku. This “socialization and contact” was
conducted by the very same company that intended to carry out the oil exploration and, therefore, it
was attempting to negotiate its entry into the territory.

187. It should be emphasized that the obligation to consult is the responsibility of the State, 248
and therefore the planning and carrying out of the consultation process is not an obligation that can
be avoided by delegating it to a private company or to third parties, much less delegating it to the
same company that is interested in exploiting the resources in the territory of the community that is
the subject of the consultation.249

international standards. Similarly, the legislation246 and case law of the States of the region247 have
made reference to the requirement of good faith.

Report of the Committee responsible for examining the claim alleging non-compliance by Guatemala with the
Convention on Indigenous and Tribal Peoples, 1989 (No. 169), filed under Article 24 of the ILO Constitution by the
Federation of Rural and Urban Workers (FTCC), GB.294/17/1; GB.299/6/1 (2005), para. 53. See also, Report of the Special
Rapporteur on the Situation of the Human Rights and Fundamental Freedoms of Indigenous People, James Anaya, October
5, 2009, A/HRC/12/34/Add.6, Appendix A, para. 25.
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ILO, CEACR, Individual Observation on the Convention No. 169, Bolivia, 2005. See United Nations, Permanent Forum
on Indigenous Issues, Report of the International Workshop on Methodologies regarding Free, Prior and Informed Consent
and Indigenous Peoples, E/C.19/2005/3, February 17, 2005; Moreover, the Permanent Forum on Indigenous Issues,
established in the Report of the International Workshop on Methodologies regarding Free, Prior and Informed Consent and
Indigenous Peoples that informed consent : “should imply that information is provided that covers (at least) the following
aspects: a. The nature, size, pace, reversibility and scope of any proposed project or activity; b. The reason(s) for or
purpose(s) of the project and/or activity; c. The duration of the above; d. The locality of areas that will be affected; e. A
preliminary assessment of the likely economic, social, cultural and environmental impact, including potential risks and fair
and equitable benefit-sharing in a context that respects the precautionary principle; f. Personnel likely to be involved in the
execution of the proposed project (including indigenous peoples, private sector staff, research institutions, government
employees and others);g. Procedures that the project may entail.” Individual Observation on the Convention No. 169, Bolivia,
2005. See United Nations, Permanent Forum on Indigenous Issues, Report of the International Workshop on Methodologies
regarding Free, Prior and Informed Consent and Indigenous Peoples, E/C.19/2005/3, February 17, 2005. See also, Report of
the Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous People, James Anaya,
October 5, 2009, A/HRC/12/34/Add.6, Appendix A, paras. 21, and 23.
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“Report of the Committee in charge of examining the claim alleging non-compliance by Brazil with ILO Convention No.
169, filed under Article 24 of the ILO Constitution by the Union of Engineers of the Federal District (SENGE/DF)”, 2006,
GB.295/17; GB.304/14/7, para. 42.

243

ILO Convention No. 169, Art. 6(2). Similarly, see Case of the Saramaka People v. Suriname, Preliminary Objections,
Merits, reparations and Costs para. 134. For its part, the Universal Declaration states that “[States shall consult and
cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain
their free, prior and informed consent before adopting and implementing legislative or administrative measures that may
affect them […]”. United Nations Declaration on the Rights of Indigenous Peoples (Articles 19. and 32.2)

242

186. Moreover, the consultation must not only serve as a mere formality, but rather it must be
considered as “a true instrument for participation,” 243 “which should respond to the ultimate
purpose of establishing a dialogue between the parties based on principles of trust and mutual
respect, and aimed at reaching a consensus between the parties.”244 In this sense, it is an inherent
part of every consultation with indigenous communities that “a climate of mutual trust be
established,”245 and good faith requires the absence of any form of coercion by the State or by
agents or third parties that act with its authority or acquiescence. Furthermore, consultation in good
faith is incompatible with practices such as attempts to undermine the social cohesion of the
affected communities, either through the corruption of community leaders or by establishing parallel
leaders, or through negotiations with individual members of the community that are contrary to

185. According to the provisions of ILO Convention No. 169, consultations must be “carried out
[…] in good faith and in a manner appropriate to the circumstances, with the aim of reaching an
agreement or obtaining consent regarding the proposed measures.” 242

b) Good faith and attempts to reach agreement

184. In this regard, it is not disputed that the State did not carry out any form of consultation with
the Sarayaku, at any stage of implementation of the oil exploration and through their institutions
and representative bodies. In particular, the People were not consulted prior to the heliports being
built, or trails being dug out, or explosives being buried, or prior to the destruction of areas of great
value to their culture and worldview.

183.
Having established that the State was obliged to carry out a prior consultation process in
relation to the impacts and decisions arising from the oil exploration contract, at least since 1998
(supra para. 172), the State should have guaranteed the participation of the Sarayaku People and,
consequently, ensured that no actions linked to the concession were carried out within their territory
without consulting them previously.
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Cf.Ombudsman of the Province of Pastaza. Resolution of April 10, 2003 (Evidence file, volume 8, page 4868)

Evidence file, volume 11, pages 6550 and subsq.

259

Evidence file, volume 14, page 8647.

57

The video shows a collection of statements made to the press by the Minister of Mines and Energy, Colonel Carlos
Arboleda, in which he declared in October 2003 that “the work of CGC will be protected because this is the State’s policy”
and, in response to journalists’ questions regarding the military presence in the area, he asserted that “the State must use all
the State’s security forces to protect the companies that wish to work in Ecuador”. The video shows members of the Army
making use of the helicopters hired by the COG company. This was not specifically contested by the State. (Video produced
by the Sarayaku for the exclusive use of the Commission and the Court. Attachment sent by the petitioners with the
communication of March 15, 2004, included in the file before the Court).
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Cf. Photographs (Evidence file, volume 11, pages 6575 and 6576) and Video produced by the Sarayaku for the
exclusive use of the Commission and the Court.
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Testimony rendered by Marlon René Santi Gualinga before the Inter-American Court of Human Rights during the public
hearing held on July 6, 2011.

255

When asked by the State official whether she had directly seen these events or had been told about them, Ena Santi
answered “I haven’t come here to tell lies […] I saw them with my own eyes. This isn’t what my husband told me. I was
looking after my baby […] I was there. That is why I came to bear witness.” Testimony rendered by Ena Santi before the
Inter-American Court of Human Rights during the public hearing held on July 6, 2011.

254

During a meeting held on February 3 and 4, 2003 in the Sarayaku Community, the Minister for Energy and Mines
announced that he had decided to “suspend the presence of soldiers and police in the Sarayaku area”. Report of the
Ecuadorian Minister of Energy and Mines regarding the activities carried out in Block 23 (Evidence file, volume 8, page 4786)
Map “of military presence” prepared by the Socio-Environmental Information Center of Pastaza (Evidence file, volume 9, page
4970); Ombudsman’s Office of Pastaza Province, Resolution of April 10, 2003, (Evidence file, volume 8, page).
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Cf. Testimony rendered before a notary public José María Gualinga Montalvo, of June 27, 2011, page 13. See also
testimony rendered before a notary public Gloria Berta Gualinga Vargas, of June 27, 2011 (Evidence file, volume 19, page
10038) and Testimony rendered by Ena Santi before the Court during the public hearing held on July 6, 2011.
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192. It is also significant that on July 30, 2001, the Ministry of Defense signed a military
cooperation agreement with the oil companies operating in the country, whereby the State promised
to “guarantee the security of the oil facilities, as well as of the persons working there” (supra para.
78). In this regard, the State presented, as an attachment to its response, a letter from the CGC
company to PETROECUADOR, dated December 2002, in which its representative requests that the
State anticipate “the security necessary for the oil operations, by urgently calling for the intervention
of the National Police and the Armed Forces.” 259 In another similar letter, dated November 25,
2002, the same representative of CGC requested that the State, given the opposition of Sarayaku,

58

On June 1, 2003, the Governor of the Province of Pastaza publicly announced the Government’s decision to
complete all the works in Block 23 over 200,000 hectares, with or without the agreement of the indigenous communities that
live there (Marcelo Gálvez, “Tension over oil exploration in Block 23”, EL UNIVERSO, June 2, 2003, Evidence file, volume 11,
page 6547). The President of the Republic of Ecuador, Lucio Gutiérrez, also announced that full security would be provided to
the oil companies (“CGC to continue exploration in Block 23”, EL COMERCIO, September 18, 2003, Evidence file, volume 11,
page 6550) On September 16, 2003, the authorities announced that seismic exploration work would be resumed in Blocks 23

262

261

“As will be seen below, the corporation cultivated relations with select communities that supported oil activity
through patronage and promises. This selective corporate-indigenous engagement led to strident disagreement among
indigenous communities as to who had authority to dictate what would happen within indigenous territory. Because broad
consultation never occurred the intimate relations that Kichwa maintain with their sentient rain forest were place under threat
[…] And fully informed consultation and consent among equals would necessarily diminish the chances of manipulation and
encourage the chances of indigenous cohesion”. Expert report rendered before a notary public by Professor Suzana Sawyer,
of 24 of June 2011 (Evidence file, volume 19, pages 10109 and 10119).

Cf. Official letter DM-DINAPA-CSA-870 of December 24, 2002 of the Ministry of Energy and Mines, referring to the
letter of the CGC of November 25, 2002 (Evidence file, volume 9, page 4958 and subsq.).
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197. Also, after the suspension of the prospecting activities, high-ranking authorities of Pastaza
Province and of the Government in office at that time, issued statements supporting the oil
company’s actions, which did not help to create a climate of trust with the State authorities.262

196. For its part, the Human Rights Commission of Ecuador’s National Congress issued a report on
May 8, 2003, after visiting the People of Sarayaku, in which it concluded that “[t]he State, through
the Ministries of the Environment and Energy and Mines, violated clause 5) of Article 84 of the
Political Constitution of the Republic, by not consulting the community on plans and programs for
the exploration and exploitation of non-renewable resources on their lands, which could affect them
environmentally and culturally.” This Congressional Commission also concluded that the CGC
disregarded the leadership of the OPIP by negotiating separately with the communities, generating
conflicts between them. Similarly, it confirmed the damage caused to flora and fauna within the
territory. With regard to the population, it noted in its conclusions that “[t]here exists a violation of
human rights, since severe psychological harm was caused to the children of the community, upon
seeing the confrontations with the soldiers, the police and CGC security staff, and also [with the]
arrest of the leaders of the OPIP, accusing them of being terrorists and subjecting them to physical
abuse, which affected their personal integrity, prohibited by the Political Constitution of the
Republic.” (supra para. 106).

195. In fact, on April 10, 2003, the Ombudsman’s Office of the Province of Pastaza declared that
in this case it had been “fully” proven that the constitutional right established in Article 84(5) of the
Political Constitution of Ecuador had been violated, along with ILO Convention No. 169 and Principle
10 of the Rio Declaration on Environment and Development. Moreover, it blamed the Ministry of
Energy and Mines and the president of the board of PETROECUADOR for these violations, as well as
the legal representative of CGC (supra para. 110).

194. On the other hand, the company’s actions, in attempting to legitimate its oil exploration
activities and justify its intervention in Sarayaku territory, failed to respect the internal and external
structures of authority and representation within and outside the communities.261 The CGC company
limited itself to offering money and various economic benefits to the Sarayaku People (as it did with
other communities in the area, supra paras. 73 to 75, 82 and 84) in order to obtain their consent to
carry out exploration and exploitation of natural resources in their territory, without implementing a
systematic and flexible process of participation and dialogue with them. Furthermore, it was alleged,
and was not disputed by the State, that the CGC company had used fraudulent means to obtain
signatures of support from members of the Sarayaku Community. (supra para. 73).

193. Therefore, it is possible to consider that the State supported the oil exploration activities by
the CGC company, given that it provided security with members of its armed forces at certain times,
which did not contribute to a climate of trust and mutual respect to reach a consensus between the
parties.

190. In addition to the foregoing, members of the Sarayaku community reported a military
presence on their territory during the incursions by the CGC company251 and said that the purpose of
this presence was to ensure that the company could carry out its work, given their opposition.
During the hearing, the State questioned whether the Army had entered with the intention of
militarizing the Sarayaku territory.

191. It has not been disputed that the Army’s Seventeenth Jungle Brigade252 operated in the area
of Block 23, and specifically, that four military bases were set up around Sarayaku, that is, in Jatún
Molino, Shaimi, Pacayaku and Pozo Landa Yaku.253 During the public hearing, the witness Ena Santi
explained that the reason that the “peace and life camps” were created was because they had
“found out that soldiers from Montalvo were coming here [and we] were very afraid that they would
harm our husbands, or kill them, and that’s why we were there.”254 The witness Marlon Santi, who
was in the “peace and life camps,” stated at the public hearing that “the oil company had two types
of security: so-called private security, provided by a private security company, Jaraseg, and public
security, which was a combined effort between the Ecuadorian Army and the National Police.”255
These statements are supported by photos and videos taken by Sarayaku members, which are
included in the case file,256 as well as by press reports257 and by a video produced by Sarayaku in
2003.258

“take all necessary steps that it deems appropriate to facilitate, together with the armed forces, the
implementation of the Seismic project.” 260

monitor or participate in the process and ensure that the rights of the Sarayaku People were
protected.
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265
Cf. ILO Convention No. 169, Article 12. For its part, the United Nations Declaration of the Rights of Indigenous Peoples
estblishes in Article 36(2) that “States, in consultation and cooperation with indigenous peoples, shall take effective measures
to facilitate the exercise and ensure the implementation of this right.”

264
Cf. ILO Convention No. 169, Article 6(1)(a). Similarly, Article 30(2) of the United Nations Declaration of the Rights of
Indigenous Peoples stipulates that “States shall undertake effective consultations with the indigenous peoples concerned,
through appropriate procedures and in particular through their representative institutions, prior to using their lands or
territories for military activities.”

Cf. mutatis mutandi, Case of the Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations and Costs,
para. 130

263

and 24 from December 2003. (See Press reports, Evidence file, volume 11, pages 6547 and 6550). On October 3, 2003 the
Minister of Energy and Mines announced to the press that “the work of CGC will be protected because this is the policy of the
State”. In this declaration, he also mentioned that “the government is prepared to provide all security guarantees to CGC, so
that it can continue with its operations in Block 23 and fulfill the established contract. And if, in order to provide security,
according to law, the presence of the police or the Armed Forces is necessary, the government will take the necessary steps
in line with its commitment to honor the contract”. (“Colonel Arboleda heads military operation to invade Sarayaku”, Press
Release, Evidence file, volume 11, page 6553). In October 2003, the Minister of Energy and Mines declared that the
exploration and exploitation of oil in Sarayaku’s territory would be carried out with or without the agreement of the Sarayaku
people, and as such the indigenous territory would be militarized as from various dates (Provisional Measures file, request of
the Inter-American Commission 000010) On December 31, 2003, the Minister of Energy and Mines announced that a new
intervention would begin to guarantee the entry of the oil companies, and therefore a new military incursion was imminent.
(“Ecologists protest at destruction of the Ecuadorian Amazon,” News report (Mexico), United Nations Environment Program,
January 4, 2004). The same report states that “ an armed incursion is expected the day after tomorrow but, even so, the
river Bobonaza has been blockaded for the past year, and recently access by land has also been affected” (Provisional
Measures file, request of the Inter-American Commission, page 11).

202. Similarly, the ILO Committee of Experts on the Application of Conventions and
Recommendations noted that the expression “appropriate procedures” should be understood with
reference to the purpose of the consultation, and that therefore there is no single model for an
appropriate procedure, which should “take into account the national circumstances and those of the

201. This Court has established in other cases that consultations with indigenous peoples should
be undertaken using culturally appropriate procedures, that is, those consistent with their own
traditions.263 For its part, ILO Convention No. 169 provides that “governments shall […] consult the
peoples concerned, through appropriate procedures and in particular through their representative
institutions,”264 and take “measures […] to ensure that members of these peoples can understand
and be understood in legal proceedings, where necessary through the provision of interpretation or
by other effective means,” taking into account their linguistic diversity, particularly in those areas
where the official language is not spoken by a majority of the indigenous population.265

c) Adequate and accessible consultation

200. The Court reiterates that the search for an “understanding” with the Sarayaku People,
undertaken by the CGC company itself, cannot be considered a consultation carried out in good faith
inasmuch as it did not involve a genuine dialogue as part of the participation process aimed at
reaching an agreement.

199. In other words, the State not only partially delegated – inappropriately - its obligation to
consult to a private company, thereby failing to comply with the principle of good faith and its
obligation to guarantee the Sarayaku People’s right to participation, but it also discouraged a climate
of respect among the indigenous communities of the area by promoting the execution of an oil
exploration contract.

198. It is possible to consider, then, that State’s failure to conduct a serious and responsible
consultation process, at a time of high tension in relations between the communities and with State
authorities, encouraged, by omission, a climate of conflict, division and confrontation between the
indigenous communities of the area, in particular with the Sarayaku People. Although numerous
meetings took place with different local and State authorities, public and private companies, the
Police, the Army and other communities, there is an evident disconnect between these efforts and a
clear determination to seek consensus, something that created situations of conflict.
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Cf.
Law on Prior Consultation of September 6, 2011 of Peru Article 4.2: “Interculturality. The consultation process shall
be undertaken recognizing, respecting and adapting to the differences existing between the cultures and contributing to the
recognition of the value of each one”; Article 4.4: “Flexibility. The consultation process shall be undertaken using procedures
that are appropriate to the type of legislative or administrative measure to be adopted, taking into account the special
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The Constitutional Court of Guatemala noted that prior consultation implies that this must be “consistent with the
characteristics of each nation, a process of information, participation and dialogue with members of their communities with
genuine representativity, aimed at reaching agreements on the measures to be carried” (December 21, 2009, Appeal on the
Judgment of Amparo, File 3878-2007, V.). The Constitutional Court of Colombia ruled that “the participation of indigenous
communities in decisions that may affect them in relation to the exploitation of natural resources […] becomes an instrument
that is basic to preserve the ethnic, social, economic and cultural integrity of indigenous communities and therefore to ensure
their survival as a social group” and in this way “participation is not merely reduced to an intervention in administrative
actions aimed at ensuring the right to defense of those who may be affected”, […] but has a greater significance given the
important interests that it seeks to protect, such as those that may affect the destiny and security and survival of the
aforementioned communities” (Judgment SU-039/97). See also, Constitutional Court of Ecuador, Case of the Organization of
Huaorani Nations, CONAIE v. AGIP OIL ECUADOR B.V. (0054-2003-RA), Judgment of July 3, 2003 and Judgment No 001-10SIN-CC, Cases No 0008-09-IN and 0011-09-IN, Judgment of March 18, 2010, page 53: “The specific parameters defined by
the ILO that must be taken into account are: a. The flexible of the consultation process, according to the domestic laws of
each State and the traditions and customs of the peoples consulted […] d. The recognition that consultation does not end with
the mere provision of information or public dissemination of the measure; according to ILO recommendations, consultation
should be a systematic process of negotiation that implies a genuine dialogue with the legitimate representatives of the
parties, […] i. Respect for the social structure and the systems of Authority and Representation of the peoples consulted. The
consultation procedure must always respect internal processes as well as traditions and customs used for taking decisions by
the different peoples consulted […].”
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Report by the Committee established to examine the claim alleging non-observance by Colombia of the Indigenous
and Tribal Peoples Convention, 1989 (No. 169), made under Article 24 of the ILO Constitution by the Central Unitary Workers'
Union (CUT), GB.276/17/1; GB.282/14/3 (1999), para 79. Similarly, see the Report of the Special Rapporteur on the
Situation of Human Rights and Fundamental Freedoms of Indigenous Peoples, James Anaya, October 5, 2009,
A/HRC/12/34/Add.6, Appendix A, para. 33. Similarly, “the time required by indigenous communities to carry out their
decision making processes and to participate effectively in the decisions taken in a manner which adapts to their cultural and
social models must be anticipated… if this is not taken into consideration, it will be impossible to fulfill the fundamental
requirements of prior consultation and participation.”
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Report of the Committee established to examine claims alleging that Mexico did not observe the Indigenous and Tribal
Peoples Convention, 1989 (No. 169), filed under Article 24 of the ILO Constitution for the United Workers Front FAT)
GB.283/17/1 (2001), para. 109. Similarly, the Report of UN Special Rapporteur on the Situation of Human Rights and
Fundamental Freedoms of Indigenous Peoples, states that “in the light of these essential criteria of representation, it can be
state that these: i) are contextually dependent on the scope of the measures to be consulted; ii) must adhere to systematic
and pre-established criteria; iii) must include different forms of indigenous organization, provided that these are consistent
with the internal processes of these communities; and iv) based on principles of proportionality and non-discrimination, they
must respond to a range of identity, geographic and gender perspectives”. Report of the Special Rapporteur on the Situation
of Human Rights and Fundamental Freedoms of Indigenous Peoples, James Anaya, October 5, 2009, A/HRC/12/34/Add.6,
Appendix A, para. 31
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ILO, Report of the Committee set up to examine a claim alleging non-compliance by Brazil with the Indigenous and
Tribal Peoples Convention, 1989 (No. 169), presented on the grounds of Article 24 of the ILO Constitution by the Union of
Engineers of the Federal District (SENGE/DF), GB.295/17; GB.304/14/7 (2006), para. 42. The Special Rapporteur on the
Situation of Human Rights and Fundamental Freedoms of Indigenous Peoples added that “international standards do not
impose pre-established criteria for creating bodies and mechanisms to implement the requirement of consultation, which
must respond to the particular characteristics and constitutional systems of each country. However, it is understood that the
gradual establishment of said bodies and mechanisms is one of the duties derived from the ratification of Agreement Nº 169
and other international agreements, taking into consideration the basic duties of good faith, adaptation and representation
mentioned previously. Where such mechanisms do not formally exist, transitory or ad hoc mechanisms must be adopted with
a view to the effective exercise of indigenous consultations”. Para. 37. Furthermore, the Special Rapporteur on the Situation
of Human Rights and Fundamental Freedoms of Indigenous Peoples declared that the “appropriate nature of the consultation
with indigenous communities using representative institutions, does not respond to univocal formula but depends to a great
extent on the atmosphere or scope of the specific measure which is the objective and ultimate goal of the consultation.
Report of the Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous People, James
Anaya, October 5, 2009, A/HRC/12/34/Add.6, Appendix A, para. 28
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indigenous peoples, as well as the [contextual] nature of the measures under consultation.266 Thus,
such procedures must include, according to systematic and pre-established criteria, the various
forms of indigenous organization, provided these respond to the internal processes of these
peoples.267 Appropriateness also implies that the consultation has a temporal dimension, which
again depends on the specific circumstances of the proposed action, taking into account respect for
indigenous forms of decision-making.268 In this regard, the case law269 and domestic legislation of
various States refer to the need to carry out appropriate consultations.270
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Cf. Case of the Saramaka People v. Suriname. “Interpretation of Judgment, para. 40.

Cf. Mutatis mutandi, Case of the Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations and
Costs, para. 130.
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circumstances and characteristics of the indigenous or native peoples involved”, Article 4.5: “The consultation process shall
be undertaken contemplating reasonable periods of time that allow the representative institutions or organizations of
indigenous or native peoples to learn of, discuss, and make specific proposals regarding the legislative or administrative
measure subject to consultation”; the Constitution of Bolivia of 2009, Article 304: “native indigenous autonomous peoples
shall be able to exercise the following exclusive responsibilities […] 21: Participate, develop and implement mechanisms of
prior, free and informed consultation, related to the application of legislative, executive and administrative measures that
affect them.” See also Ecuador: Law on citizen participation, Official Record No 175 (supplement) , April 20, 2010, Article 81,
and Mining Law, Official Record 517.29 of January 2009, Article 90: “The processes of citizen participation or consultation
shall provide a special mandatory procedure for [indigenous] communities, peoples and nations, based on the principle of
legitimacy and representativity, through their institutions for those cases in which mining exploration or exploitation is carried
out on their ancestral lands and territories and when these activities may affect their interests.” Likewise, in Colombia:
Political Constitution, “Paragraph: […] In the decisions taken regarding said exploitation, the Government shall promote the
participation of representatives of the respective communities”. Similarly, in Venezuela, the Organic Law on Indigenous
Peoples and Communities of December 8, 2005, states in Article 13 that “[a]ny activity or project to be planned or executed
within the territories and lands of indigenous peoples and communities shall be presented in a proposal to the Indigenous
peoples or communities involved, so that they may decide in a meeting to what extent their interests may be prejudiced and
the necessary mechanisms to be adopted to guarantee their protection. The decision shall be taken according to their
traditions and customs […]”. In Nicaragua, Article 3 of Law 445 of January 23, 2003 establishes that “[…] Consultation [is]
the expression and provision of technical information on the operation or project, followed by a process of discussion and
decision making, during which the communities shall have translators who shall translate everything said during this process
into their languages and they shall also be assisted by technicians in the field […]”.

205. Conducting such studies constitutes a safeguard to guarantee that the restrictions imposed
on indigenous or tribal communities, with respect to their right to property when concessions are
granted within their territory, do not imply a denial of their subsistence as a people. (supra para.
157). In this regard, the Court has established that the State must guarantee that no concession
shall be granted within the territory of an indigenous community unless and until independent and
technically competent bodies, under the supervision of the State, carry out a prior environmental
and social impact study.271 Moreover, the Court determined that Environmental Impact Studies
“serve to assess the possible damage or impact that a proposed development or investment project
may have on the property and community in question. The purpose of these studies is not [only] to
have some objective measure of the potential impact on the land and the people, but also [….] to
ensure that members of the community […] are aware of the potential risks, including environmental
and health risks,” so that they can decide whether to accept the proposed development or
investment plan “knowingly and voluntarily.”272

204. In relation to the obligation to conduct an environmental impact assessment, Article 7(3) of
ILO Convention No. 169 states that “[g]overnments shall ensure that, whenever appropriate,
studies are carried out, in co-operation with the peoples concerned, to assess the social, spiritual,
cultural and environmental impact on them of planned development activities. The results of these
studies shall be considered as fundamental criteria for the implementation of these activities.”

d) Environmental Impact Assessment

203. In this case, the Court considers proven that the oil company tried to negotiate directly with
some members of the Sarayaku People, without respecting their forms of political organization.
Moreover, the State acknowledges the fact that it was not the one who “sought an understanding,”
but rather the oil company itself. Therefore, from the position expressed by the State before this
Court, it is clear that it sought to delegate de facto its obligation to carry out a prior consultation to
the private company that was interested in exploiting the oil in the subsurface of the Sarayaku
People’s territory. (supra para. 199). Accordingly, the Court considers that the actions carried out by
the company in order to obtain the consent of the Sarayaku People cannot be construed as an
appropriate and accessible consultation.

Cf. Case of the Saramaka People v. Suriname. “Interpretation of Judgment, para. 41.
Cf. Case of the Saramaka People v. Suriname. “Interpretation of Judgment, para 41.
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Peru: Law on the right to prior consultation of indigenous or native peoples recognized in ILO Convention No. 169,
Article 4.f: “Absence of coercion or conditions. The participation of indigenous or native peoples in the consultation process
shall be undertaken without coercion or conditions”; Article 4.7: “Timely information. Indigenous or native peoples have the
right to receive from State institutions all the information necessary to be able to express their point of view, and be duly
informed, on the legislative or administrative measure subject to consultation. The State has the obligation to provide this
information from the start of the consultation process and with due anticipation”. Bolivia: Executive Decree No. 29033,
February 16, 2007: “The process of consultation and participation shall be based on this principle of truthfulness, in
accordance with current legal provisions, especially the provisions of ILO Convention Nº 169, which establish that
consultation should take place in good faith and therefore, all the information that is part of and the result of the process of
consultation and participation must be truthful.” Ecuador: Law on Environmental Management, Official Record supplement
418, September 10, 2004, Article 29: “Any physical or juridical person has the right to be informed in a timely and
appropriate manner regarding any activity by the State institutions which, according to the Regulations of this Law, may
produce environmental impacts.” Likewise, in Venezuela, the Organic Law on Indigenous Peoples and Communities of
December 8, 2005 states in Article 14 that “projects shall be presented no less than ninety days prior to their consideration
by the respective indigenous peoples and communities, gathered in Assembly. These shall contain all the necessary
information regarding their nature, objectives, and scope, as well as the benefits to be obtained by the indigenous peoples
and communities involved and the possible environmental, social, cultural or any other damage and terms of reparation, so
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The Constitutional Court of Colombia stated that prior consultation must be aimed at ensuring that “the community
has full knowledge of projects for the exploration and exploitation of natural resources in the territories it occupies or that
belong to it, and the mechanisms, procedures and activities required for their implementation,” and is duly “informed and
instructed regarding the manner in which the execution of said projects may affect or harm the elements that constitute the
foundation of the community’s social, cultural, economic and political cohesion and, therefore, the basis for its survival as a
human group with unique characteristics” and that “it has the opportunity, through its members or representatives, to freely
and knowingly assess, without external interference, the advantages and disadvantages of the project for the community and
its members, to be heard in relation to its concerns and aspirations with regard to the defense of its interests and to express
its views on the viability [of the project].” (Judgment SU-039/97). See also, Judgment C-030/08. See also, comments by the
Constitutional Court of Ecuador in this regard, Case of Intag (459-2003-RA), Case of Nangaritza (0334-2003-RA) and Case of
Yuma (0544-06-RA).
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Cf. Case of the Saramaka People v. Suriname. “Interpretation of Judgment, footnote no. 23.
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208. As noted previously, the consultation must be informed, in the sense that indigenous peoples
must be aware of the potential risks of the proposed development or investment plan, including the
environmental and health risks. In this regard, prior consultation requires the State to accept and
provide information and implies constant communication between the parties. The case law of the
national courts276 and domestic legislation277 have referred to this aspect of the consultation.

e) The consultation must be informed

207. In this case, the Court notes that the environmental impact study a) was carried out without
the participation of the Sarayaku People; b) was carried out by a private agency subcontracted by
the oil company, without being subject to strict control by State monitoring bodies, and c) did not
take into account the social, spiritual and cultural impact that these development activities might
have on the Sarayaku People. Therefore, the Court concludes that the environmental impact
assessment was not carried out in accordance with its case law or with international standards on
the matter.

206. On the other hand, the Court has established that Environmental Impact Studies must be
carried out in conformity with international standards and best practices,273 must respect the
indigenous peoples´ traditions and culture and must be completed prior to the granting of the
concession, given that one of the purposes for requiring such studies is to guarantee the right of
indigenous people to be informed about all proposed projects in their territory. 274 Therefore, the
State’s obligation to supervise the Environmental Impact Assessment is consistent with its duty to
guarantee the effective participation of indigenous people in the process of granting concessions.
Furthermore, the Court considers that one of the points that should be addressed by the
environmental and social impact assessment is the cumulative impact of existing and proposed
projects.275
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Cf. Case of the Saramaka People V. Suriname. Preliminary Objections, Merits, Reparations and Costs, para. 91.
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Cf. Case of Yakye Axa Indigenous Community. Merits, Reparations and Costs. para. 146.
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Cf. Case of the Yakye Axa Indigenous Community v. Paraguay. Merits, Reparations and Costs. para. 147. See also
General Assembly, Council of Human Rights, Report of the Special Rapporteur on the Situation of Human Rights and
Fundamental Freedoms of Indigenous Peoples, Mr. Rodolfo Stavenhagen. A/HRC/6/15, of 15 of November 2007, para. 43.
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that they can be previously assessed and analyzed by the respective people or community […]”. Also, see Article 3 of Law
445 of January 23, 2003 of Nicaragua and Decree 1397 of 1996, Articles 8 and 16 of Colombia.

212. In relation to the foregoing, the Court has recognized that “[b]y disregarding the ancestral
right of indigenous communities over their territories, this could affect other basic rights, such as the
right to cultural identity and the very survival of indigenous communities and their members.”278
Given that the effective enjoyment and exercise of the right to communal ownership of the land
“guarantees that indigenous communities conserve their heritage,279 States must respect that
special relationship in order to guarantee their social, cultural and economic survival.280 Moreover,
the close relationship that exists between indigenous peoples and their land and their traditions,
customs, languages, arts, rituals, knowledge and other aspects of their identity has been
recognized, noting that “based on their milieu, their integration with nature and their history, the
members of indigenous communities transmit this non-material cultural heritage from one

B.6 The rights to consultation and communal property in relation to the right to cultural
identity

211. In conclusion, the Court finds that the State did not carry out an appropriate and effective
process that guarantees the right to consultation of the Sarayaku People prior to beginning or
authorizing the processes of prospecting or exploitation of natural resources within their territory. As
noted by the Court, the oil company’s actions do not comply with the minimum requirements of a
prior consultation. In short, the Sarayaku People were not consulted by the State prior to the
company carrying out oil exploration activities, planting explosives or affecting sites of special
cultural value. All this was acknowledged by the State and, in any case, has been verified by the
Court in the evidence submitted.

210. In this regard, there is evidence to conclude that the omissions in the consultation process on
the part of the State, together with the numerous actions carried out by the company to fragment
the communities, led to conflicts between the communities of Bobonaza and affected intercommunity relations. It is for this reason that, upon extending the provisional measures in June
2005, the Court considered it “particularly important that the measures adopt[ed] include actions to
promote a climate of respect for the human rights of the beneficiaries […] in order to ensure the
effectiveness of the Convention in regard to relations between individuals.” For that same reason,
the Court ordered the State, when implementing those measures, to inform “the neighboring
indigenous communities about the meaning and scope of the provisional measures, both for the
State itself and for third private parties, in order to foster a climate of peaceful coexistence between
them.”

209. In this case, the Court finds that there is no indication from the evidence submitted that the
alleged “understanding” reached by the CGC company included the presentation of information
contained in the environmental impact assessment, or that it allowed the Sarayaku People to
actively participate in an appropriate discussion process. Nor was it demonstrated that the alleged
“socialization” of the study was somehow related to a consultation process with the Sarayaku
People, or that it served to inform them of the advantages and disadvantages of the project in
relation to their culture and way of life, in the context of a communication process aimed at reaching
an agreement. Therefore, the Court considers that the company’s actions were not part of an
informed consultation.

Cf. Case of the Yakye Axa Indigenous Community. Merits, Reparations and Costs, para. 154.
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In Communication No. 276/2003, the African Commission on Human and Peoples’ Rights declared: “protecting
human rights goes beyond the duty not to destroy or deliberately weaken minority groups, but requires respect for, and
protection of, their religious and cultural heritage essential to their group identity… It notes that Article 17 of the African
Charter is of a dual dimension in both its individual and collective nature, protecting, on the one hand, individuals’
participation in the cultural life of their community and, on the other hand, obliging the state to promote and protect
traditional values recognised by a community. It thus takes culture to mean that complex whole which includes a spiritual and
physical association with one’s ancestral land, knowledge, belief, art, law, morals, customs, and any other capabilities and
habits acquired by humankind as a member of society – the sum total of the material and spiritual activities and products of a
given social group that distinguish it from other similar groups. It has also understood cultural identity to encompass a
group’s religion, language, and other defining characteristics. (para 241). It also notes: “By forcing the community to live on
semi-arid lands without access to medicinal SALT licks and other vital resources for the health of their livestock, the
Respondent state have created a major threat to the Endorois pastoralist way of life.” The African Commission also stated
that the State “has a higher duty in terms of taking positive steps to protect groups and communities like the Endorois, but
also to promote cultural rights including the creation of opportunities, policies, institutions”. Considering that “the Respondent
State has not taken into consideration the fact that by restricting access to Lake Bogoria, it has denied the community access
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Cf. Universal Declaration of UNESCO on Cultural Diversity 2001; UNESCO Recommendation on Participation by the
People at Large in Cultural Life and their Contribution to it; Declaration of Mexico on cultural policies, World Conference on
Cultural Policies; UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage. Other UNESCO conventions
refer to culture or cultural identity, also with reference to indigenous peoples: UNESCO- Recommendation on the
Safeguarding of Traditional Culture and Folklore, November 15, 1989. UNESCO- Convention on the Protection and Promotion
of the Diversity of Cultural Expressions, October 20, 2005.
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A/Res/61/295, December 10, 2007, Order of the General Assembly UN 61/295. Article 8(1) - Indigenous peoples
and individuals have the right not to be subjected to forced assimilation or destruction of their culture. Article 8(2): States
shall provide effective mechanisms for prevention of, and redress for: (a) Any action which has the aim or effect of depriving
them of their integrity as distinct peoples, or of their cultural values or ethnic identities; Article 13): Indigenous peoples have
the right to revitalize, use, develop and transmit to future generations their histories, languages, oral traditions, philosophies,
writing systems and literatures, and to designate and retain their own names for communities, places and persons Article
12.1: Indigenous peoples have the right to manifest, practise, develop and teach their spiritual and religious traditions,
customs and ceremonies; the right to maintain, protect, and have access in privacy to their religious and cultural sites […]
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Article 2(2)(b): “governments, with the participation of the peoples, must develop a coordinated and systematic
action, that includes measures that] Promot[e] the full realisation of the social, economic and cultural rights of these peoples
with respect for their social and cultural identity, their customs and traditions and their institutions Article 4(1): Special
measures shall be adopted as appropriate for safeguarding the persons, institutions, property, labour, cultures and
environment of the peoples concerned. Article 5: In applying the provisions of this Convention:(a) the social, cultural,
religious and spiritual values and practices of these peoples shall be recognised and protected, and due account shall be taken
of the nature of the problems which face them both as groups and as individuals;(b) the integrity of the values, practices and
institutions of these peoples shall be respected.
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216. For their part, the African Commission on Human and Peoples’ Rights, in cases alleging the
violation of Articles 17(2) and 17(3) of the African Charter,285 and the PIDESC Committee,286 and to

215. Two international instruments are particularly relevant to the recognition of the right to
cultural identity of indigenous peoples: the ILO Convention No. 169 on indigenous and tribal rights282
and the United Nations Declaration on the Rights of Indigenous Peoples.283 Various international
instruments of UNESCO also address the right to culture and cultural identity.284

“Indigenous people and their communities, as well as other local communities, have a vital role in
environmental management and development because of their knowledge and traditional practices. States
should recognize and duly support their identity, culture and interests and enable their effective participation
in the achievement of sustainable development.”

214. In this regard, Principle 22 of the Rio Declaration on the Environment and Development has
recognized that:

213. Under the principle of non-discrimination established in Article 1(1) of the Convention,
recognition of the right to cultural identity is an ingredient and a means of broad interpretation to
understand, respect and guarantee the right to enjoy and exercise the human rights of indigenous
peoples and communities protected by the Convention and, pursuant to Article 29(b) thereof, also
by domestic legal systems.

generation to the next, and it is constantly recreated by the members of the indigenous groups and
communities.”281

“The strong collective dimension of the cultural life of the indigenous communities is indispensable for their existence,
well being and integral development, and encompasses the right to lands, territories and resources that they have
traditionally possessed, occupied, or otherwise used or acquired. The cultural values and the rights of the indigenous
communities associated with their ancestral territories and their relationship with nature must be respected and protected, in
order to avoid the degradation of their particular way of life, including their means of subsistence, the loss of natural
resources and, in the final instance, their cultural identity“ (para 36). “As such, States Parties must take measures to
recognize and protect the rights of indigenous peoples to posses, exploit, control and utilize their lands, territories and
communal resources, and in the case of other kinds of occupation or utilization of their lands or territories without their free
and informed consent, adopt measures to ensure that they are returned.”
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to an integrated system of beliefs, values, norms, mores, traditions and artifacts closely linked to access to the Lake”, the
African Commission concluded that the State had violated Articles 17(2) and 17(3) of the Charter, considering that “the very
essence of the Endorois’ right to culture has been denied, rendering the right, to all intents and purposes, illusory”. (paras.
250 and 251).

218. In this case, it has not been disputed that the company damaged areas of great
environmental, cultural and subsistence value for the Sarayaku. Thus, in July 2003, the CGC
destroyed at least one site of special importance in the spiritual life of the members of the Sarayaku
Community, on the land of the Yachak Cesar Vargas, namely the area known as “Pingullu” (supra
para. 104). For the Sarayaku, the destruction of sacred trees, such as the Lispungu tree, by the
company implied a violation of their worldview and cultural beliefs. 290 Furthermore, it was not
disputed that that the arrival of helicopters destroyed part of the so-called Wichu kachi Mountain, or
"place of the parrots” (supra para. 105) causing, according to the beliefs of the People, the spirit
owners of that sacred place to leave the site, thereby bringing sterility to the place, which, in turn, is

217. The Court considers that the right to cultural identity is a fundamental right - and one of a
collective nature - of the indigenous communities, which should be respected in a multicultural,
pluralistic and democratic society.288 This means that States have an obligation to ensure that
indigenous peoples are properly consulted on matters that affect or could affect their cultural and
social life, in accordance with their values, traditions, customs and forms of organization. Similarly,
ILO Convention No. 169 recognizes the aspirations of Indigenous Peoples to “exercise control over
their own institutions, ways of life and economic development and to maintain and strengthen their
identities, languages and religions, within the framework of the States in which they live.”289

some extent, the European Court on Human Rights in cases regarding minorities,287 have referred to
the right to cultural identity and the collective dimension of the cultural life of native, indigenous,
tribal and minority peoples and communities.
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Cf. Case of Genie Lacayo v. Nicaragua. Merits, Reparations and Costs. Judgment of January 29, 1997. Series C No.
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12, para. 50 and Case of Chocrón Chocrón v. Venezuela, Preliminary Objection, Merits, Reparations and Costs. Judgment of
July 1, 2011. Series C No. 227, para 140.

ILO Convention No. 169. Considering paragraph 5.

The festival activities serve to renew the links with the territory and social bonds. People return to the recreational
areas (purinas) and hunting areas, reinforcing the connection of these areas to the territory. Also, according to members of
the Community, the Sarayaku festival involves the participation of all the Kurakas, as well as authorities and leaders, and the
yachaks who visit the houses of the festival to order and transmit peace and respect, so that conflicts do not occur. FLACSO.
Sarayaku: el Pueblo del Cénit, pages 6672-6676. See also statements of Simón Gualinga and Jorge Malaver, Self-evaluation,
page 6588 and subsq.
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César Santi stated that ‘‘Two months ago the company came through here with the seismic line and now there are
no birds, the owner, the Amazanga (spirit being) left and because he left all the animals left … As the helicopters have been
stopped from coming here, if we leave things quiet for a good time, perhaps the animals will return.” FLACSO, Sarayaku: el
Pueblo del Cénit, pages 6627 and subsq.
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221. The Court recalls that Article 2 of the Convention requires the States Parties to adopt, in
accordance with their constitutional processes and the provisions of the Convention, such legislative
or other measures as may be necessary to give effect to those rights and freedoms protected by the
Convention. 293 In other words, the States not only have the positive obligation to adopt the
legislative measures necessary to guarantee the exercise of the rights established in the Convention,
but must also avoid enacting laws that prevent the free exercise of those rights, and ensure that
laws that protect these rights are not annulled or amended. 294 In short, the State has the obligation

B.7 Duty to adopt provisions of domestic law

220. The Court considers that the failure to consult the Sarayaku People affected their cultural
identity, since there is no doubt that the intervention and destruction of their cultural heritage
implied a grave lack of respect for their social and cultural identity, their customs, traditions,
worldview and way of life, which naturally caused great anguish, sadness and suffering among
them.

219. Given the importance that these sites of symbolic value have for the cultural identity of the
Sarayaku People, as a collective entity, and their worldview, several of the statements and expert
testimonies produced during the proceedings indicate the strong bond that exists between the
elements of nature and culture, on the one hand, and each member of the Community’s sense of
being, on the other. This also highlights the profound impact on the social and spiritual relationships
that Community members may have with the different elements of nature that surround them, when
these are destroyed or weakened.

In this sector, half of the beings that preserved the ecosystem have now gone […]. They are the ones that
maintain the jungle, the woods. If there is too much destruction […] the mountains will also collapse. We
live in the Bobonaza river basin and this has been totally affected. All those who wish to cause damage don’t
know what they are doing. We do understand, because we see it.

associated by the Sarayaku with material sterility and the permanent disappearance of animals from
that area until the spirituality of the place is restored. 291 The oil company’s activities caused the
suspension, during some periods, of cultural ancestral events and ceremonies of the Sarayaku such
as Uyantsa, the most important festival held every year in February, affecting the harmony and
spirituality of the community. 292 It was also argued that the seismic line passed near sacred sites
used during initiation ceremonies to initiate young people into adulthood (supra para. 105). Thus,
the cessation of the people’s daily activities and the adults’ dedication to the defense of their
territory, has had an impact on teaching children and young people about their traditions and
cultural rituals, and in perpetuating the spiritual knowledge of the sages. The detonation of
explosives has destroyed forests, water sources, caves, underground rivers and sacred sites and has
caused the migration of animals. As for the area where explosives remain, the Yachak Sabino
Gualinga said at the hearing that:

The Yachak Sabino Gualinga stated: “In a place called Pingullo, were the lands of Mr. César Vargas, and he lived
there with his trees, which were woven like threads which he could use to cure. When they cut down that Lispungo tree they
caused him much sadness (…) When they cut down the great Lispungo tree […] he became very sad indeed, and his wife
died, then he died, and a son also died, and after that the other son [died] and now only two daughters are left. (Testimony
rendered by Sabino Gualinga before the Inter-American Court of Human Rights during the public hearing held on July 6,
2011).
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The right to self-determination of all indigenous communities is recognized in the 2007 United Nations Declaration on
the Rights of Indigenous Peoples, now widely accepted with the adhesion of 143 States (including Ecuador), which includes
the rights of these Peoples to freely determine their political situation, to freely pursue economic, social and cultural
development, to participate in the adoption of decisions which affect them, to fully participate, if they so wish, in the political,
economic, social, and cultural life of the State (Articles 3, 4, 5,18, 19, 20, 23,32, 33, and 34 ). In the particular case of
Ecuador, the recognition of this right is so clear that the current Ecuadorian Constitution of 2008 recognizes the right to selfdetermination in different ways, even declaring that all Indigenous communes, communities, peoples and nations have the
right to “maintain, develop and strengthen their identity, sense of belonging, ancestral traditions and forms of social
organization, for which the Constitution will guarantee the respect and promotion of the customs and identities of indigenous
peoples in all aspects of life”, and in the case of “peoples living in voluntary isolation”, the State “shall adopt measures to
guarantee their lives, ensure respect for their self-determination and their wish to remain in isolation and ensure the
observance of their rights.”
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In the Case of Chapman v. the United Kingdom (no. 27238/95 ECHR 2001-I), the Court acknowledged that Article 8
protects the right of a minority (“Gypsy”) to maintain its identity (para. 93). In the Case of Gorzelik and others v. Poland (no.
44158/98, para. 92, February 17, 2004), the European Court noted that the need to protect cultural identity is also
important for the proper functioning of a democracy. Reference to all the case mentioned in this paragraph is found in
“Cultural Rights in the Case-law of the European Court of Human Rights”, Research division ECHR, January 2011, p. 9-12.
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Similarly, the Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous
Peoples in his comments issued in November 2010 on the progress and challenges in the implementation of the guarantees of
the Ecuadorian Constitution on the rights of indigenous peoples, which the should “take into account the proposals made by
CONAIE during the discussions held, as well as any new proposals for reform, including in relation to the Mining Law, the Law
on Water Resources, the Law on Intercultural Bilingual Education, the Organic Code of Territorial Organization, Autonomy and
Decentralization, and the Environmental Code, with a view to reaching agreements with indigenous peoples on these and
other laws, and to reform and implement the laws in accordance with the rights of indigenous peoples guaranteed in the
Constitution of 2008 and in international human rights instruments.” United Nations, Report of the Special Rapporteur on the
Situation of Human Rights and Fundamental Freedoms of Indigenous Peoples, James Anaya – Observations on the progress
and challenges in the implementation of the guarantees of the Political Constitution of Ecuador on the rights of indigenous
peoples, A/HRC/15/37/Add.7, September 13, 2010, para. 56.
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Cf. Regulations for the Application of the Social Participation Mechanisms established in the Law on Environmental
Management, Decree No. 1040, in the petitioners’ Communication of June 10, 2008 (Evidence file, volume 8, page 4154 and
subsq.).
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Cf. Case of the Massacre of Dos Erres v. Guatemala. Preliminary Objection, Merits, Reparations and Costs. Judgment
of November 24, 2009. Series C No. 211, para. 240.
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Cf. Case of Chocrón Chocrón v. Venezuela, para. 140, and Case of Castillo Petruzzi et al. v. Peru. Merits, Reparations
and Costs. Judgment of May 30, 1999. Series C No. 52, para. 207

225. Likewise, the Court notes the State’s argument that “Article 2 of the American Convention
[…] refers, not only to regulatory provisions, but also to measures of another nature […], in which
those of an institutional, economic or other similar nature can be grouped together and, it is worth
noting what the Inter-American Court has stated on various occasions, […] in a comprehensive
manner” and that the “jurisprudence of […] the Inter-American Court […] upon determining these
other measures, has established that the latter refer not only to purely administrative or judicial
matters, which only fall under the obligations to respect and guarantee, referred to in Article 1(1) of
the IACHR, and not in the context of Article 2 [of the Convention]. This particular point can also be
found in States that adhere to a common law system, because in this system what creates general
law is not a judicial act, but rather the regulatory power of the courts.”

224. Therefore, the Court concludes that even though the Commission or the representatives did
not clarify the reason why the lack of regulation prior to December 2002 constituted a real obstacle
to the effectiveness of the right to prior consultation of the Sarayaku People, the State recognized
that it was currently in a period of transition to adapt its regulatory and legislative provisions to
make the right to prior consultation effective for the indigenous peoples of Ecuador.

223. Furthermore, the Court takes note of the State’s argument that it was “in the process of
adopting legislative measures for constitutional harmonization” and that in “the transition period
established in the Constitution of […] 2008 itself, the legislative packets to be approved were
previously marked.” In other words, the State acknowledges that up until its response to this case,
it did not have any regulatory provisions for constitutional harmonization to ensure the effective
application of domestic rules on prior consultation. 297

222. Despite the fact that, under the terms mentioned, the State was obliged to consult the
Sarayaku People, the Court cannot verify that it was not until December 9, 2002, that the State had
detailed rules on prior consultation that established, inter alia, the moment at which the consultation
should take place, its purpose, those subject to the consultation, the phases or actions to be
undertaken as part of the consultation process prior to implementation, the formalization of
decisions taken during the consultation or regarding compensation for any socio-environmental
damage caused by activities for the exploitation of natural resources, particularly hydrocarbons. In
any case, the Regulations on Consultations of Hydrocarbon Activities of 2002, which also had no
impact in this case, was subsequently revoked in April 2008 by the Regulations on the Application of
Mechanisms for Social Participation, established in the Law on Environmental Procedures, Decree
No. 1040,296 which does not specifically contemplate mechanisms of consultation, as was alleged
and was not contested by the State.

to adopt the necessary measures to render effective the exercise of the rights and freedoms
recognized by the Convention. 295
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Cf. Case of the Mayagna Community (Sumo) Awas Tingni v. Nicaragua; Case of the Community Moiwana v. Suriname,
Preliminary Objections, Merits, Reparations and Costs; Case of the Yakye Axa Indigenous Community v. Paraguay, Merits,
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Article 9 of the Inter-American Democractic Charter, approved at the first plenary session, held on September 11,
2001, states that “the promotion and protection of human rights of indigenous peoples […], contribute to strengthening
democracy and citizen participation.”

299

In fact, in response to certain facts alleged by the Sarayaku People, on November 27, 2002 the Ombusdman ordered,
as a precautionary measure, that “no person or authority or official shall prevent the free movement, circulation, navigation
or inter-communication of members belonging to Saraya[k]u” (supra para. 86).

298

231. On previous occasions, in cases concerning indigenous and tribal communities or peoples, the
Court has declared violations to the detriment of members of indigenous or tribal communities and
peoples300. However, international legislation concerning indigenous or tribal communities and

B.10 Conclusion

230. As to the points raised by the Inter-American Commission and the representatives regarding
the alleged violation of Articles 13, 23 and 26 of the Convention, the Court agrees with the
Commission that, in such matters, access to information is vital for effective democratic monitoring
of the State’s management of exploration and exploitation activities of natural resources in the
territory of indigenous communities, a matter of obvious public interest.299 Nevertheless, the Court
considers that in this case the facts have been sufficiently analyzed, and the violations
conceptualized under the rights to communal property, consultation and cultural identity of the
Sarayaku People, under the terms of Article 21 of the Convention, in relation to Articles 1(1) and 2,
and 23, and therefore it shall not rule on the alleged violations of those provisions.

B.9 Freedom of Thought and Expression, Political Rights, and Economic Social and
Cultural Rights

229. On the other hand, the fact that pentolite explosives were buried in the Sarayaku People’s
territory has certainly implied an unlawful restriction on their movement and on their hunting and
traditional activities in certain sectors of their territory, given the obvious risks to their life and
personal safety. However the effects of this situation have been, and will be, examined under their
right to communal property and prior consultation, as well as under the rights to life and personal
integrity (infra paras. 244 to 249).

228. A number of situations are alleged to have taken place in which third parties or even State
officials obstructed or impeded the movement of community members along the river Bobonaza. 298
It is clear that the State was aware of the situations that affected the free movement of members of
the Sarayaku Community along the river. However, insufficient evidence was provided to examine
these facts under Article 22 of the Convention.

B.8 Right to Movement and Residence

227. For all the above reasons, this Court considers that the State is responsible for not
discharging its obligation to adopt domestic legal measures, pursuant to Article 2 of the American
Convention, in relation to the violations declared regarding the rights to consultation, cultural
identity and property.

226. With regard to this argument, although the points made by the State could be accepted in
general terms, the Court notes that it did not refer to any other mechanism or “other measure” in
particular that would suggest that the lack of regulation of the right to prior consultation contained
in the domestic and international legislation applicable to Ecuador does not constitute an obstacle to
its effectiveness in this case.
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Article 4.1 of the American Convention states: “Every person has the right to have his life respected. This right shall
be protected by law and, in general, from the moment of conception. No one shall be arbitrarily deprived of his life.
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Thus, for example, Article 1 of the United Nations Declaration on the Rights of Indigenous Peoples of 2007
establishes that: “Indigenous peoples have the right to the full enjoyment, as a collective or as individuals, of all human
rights and fundamental freedoms recognized in the Charter of the United Nations, the Universal Declaration of Human Rights
and international human rights law.” Article 3.1 of ILO Convention No. 169 states that: “Indigenous and tribal peoples shall
enjoy the full measure of human rights and fundamental freedoms, without hindrance or discrimination. The provisions of this
Convention shall apply without discrimination to male and female members of these peoples.” Similarly, the Committee on
Economic, Social and Cultural Rights, in General Comment No. 17 of November 2005, expressly stated that the right to
benefit from the protection of the moral and material interests resulting from scientific, literary or artistic production also
applies to indigenous peoples as collective subjects and not only to their members as individuals (paras. 7, 8 and 32).
Subsequently, in General Comment No. 21 of 2009, the Committee interpreted that the expression “everyone” in Article
15.1.a) of the Convention “may denote both the individual and the collective subject. In other words, cultural rights may be
exercised by a person: a) as an individual; b) in association with others; or c) within a community or a group” (para. 8).
Moreover, other regional instruments such as the African Charter on Human and Peoples’ Rights of 1986 have established
special protection for certain rights of tribal peoples based on the exercise of collective rights. See, inter alia, the African
Charter on Human and Peoples’ Rights: Article 20 which protects the right to life and self-determination of peoples; Article 21
which protects the right to freely dispose of their land and natural resources; and Article 22 which guarantees the right to
development.
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Reparations and Costs; Indigenous Community Sawhoyamaxa v. Paraguay; Case of the People Saramaka v. Surinam,
Preliminary Objections, Merits, Reparations and Costs, and Case of Xákmok Kásek v. Paraguay.

233. The Commission argued that the State of Ecuador is responsible for having violated Article 4
of the Convention, in relation to Article 1(1) thereof, to the detriment of the Sarayaku Indigenous
Community and its members, since its failure to comply with its obligation to guarantee them the
right to property by allowing the burial of explosives in their territory, has created a situation of
permanent danger that threatens the life and survival of its members and, furthermore, has
jeopardized the Community’s right to preserve and transmit its cultural heritage. The Commission
added that the detonation of explosives had destroyed forests, water sources, caves, subterranean
rivers and sacred sites, forcing the migration of animals, and that the placement of explosives in
areas traditionally used for hunting had prevented the people from gathering food, diminishing their
ability to ensure their subsistence and disrupting their life cycle. The Commission also argued that
when the Sarayaku Peoples’ Association declared the state of emergency, the community members

A.1 Right to Life302

A. Arguments of the parties

VIII.2
RIGHTS TO LIFE, PERSONAL INTEGRITY AND PERSONAL LIBERTY

232. The State, by failing to consult the Sarayaku People on the execution of a project that would
directly affect their territory, was in breach of its obligations, under the principles of international
law and of its own domestic law, to adopt all necessary measures to guarantee the participation of
the Sarayaku People, through their own institutions and mechanisms and in accordance with their
values, traditions, customs and forms of organization, in the decisions made regarding matters and
policies that affected or could affect their territory, their cultural and social life, their rights to
communal property and to cultural identity. Consequently, the Court considers that the State is
responsible for the violation of the right to communal property of the Sarayaku People, recognized in
Article 21 of the Convention, in relation to the right to cultural identity, under the terms of Articles
1.(1) and (2) thereof.

peoples recognizes their rights as collective subjects of International Law and not only as
individuals301. Given that indigenous or tribal communities and peoples, united by their particular
ways of life and identity, exercise certain rights recognized by the Convention on a collective basis,
the Court points out that the legal considerations expressed or issued in this Judgment should be
understood from that collective perspective.
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Article 7 of the American Convention states: “1. Every person has the right to personal liberty and security. 2. No
one shall be deprived of his physical liberty, except for the reasons and under the conditions established beforehand by the
constitution of the State Party concerned or by a law established pursuant thereto. 3. No one shall be subject to arbitrary
arrest or imprisonment. 4. Anyone who is detained shall be informed of the reasons for his detention and shall be promptly
notified of the charge or charges against him. 5. Any person detained shall be brought promptly before a judge or other
officer authorized by law to exercise judicial power and shall be entitled to a trial within a reasonable time or to be released
without prejudice to the continuation of the proceedings. His release may be subject to guarantees to assure his appearance
for trial […]”.
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Article 5 of the American Convention states: “1. Every person has the right to have his physical, mental and moral
integrity respected. 2. No one shall be subjected to torture or to cruel, inhuman or degrading treatment. All persons deprived
of their liberty shall be treated with respect for the inherent dignity of the human person […]”.

303

A.2 Rights to personal integrity303 and personal liberty304

235. The State considered that the right to life has priority within the system of guarantees
enshrined in the Convention and, therefore, there are only a few exceptional cases in which the
State can be declared responsible for the violation of this right for having failed to respond with due
diligence. In this case, it reiterated that it cannot be argued that the impact of the oil company’s
actions has caused serious damage to conditions required for a dignified life of the Sarayaku. With
regard to the buried explosives, in the provisional measures the State informed the Court of the
progress made in removing these explosives. As for the alleged illnesses and other alleged damages,
the State emphasized that no impartial medical certificates or other scientific evidence were
provided, but rather only affidavits from community members and “studies of questionable
reliability.” The State argued that it is illogical to claim violations of the right to life because the right
to health, nutrition, access to clean water or access to means of subsistence were affected as a
result of a private action that was interrupted and did not even reach the seismic prospecting phase;
therefore it is not appropriate to discuss pollution or substantial disruption of the lifestyle of the
indigenous peoples of the area. Finally, it claimed that it had not breached its positive or negative
obligation to protect the right to life, inasmuch as it had ensured compliance with the regulations
applicable at the time of the facts, regarding natural resource extraction activities.

234. The representatives considered that the State incurred in liability by placing members of the
Sarayaku People at serious risk as a result of the oil company’s “unconsulted” incursion into their
territory. They also alleged that the State did not take the necessary and sufficient measures to
ensure dignified living conditions for all members of the Sarayaku People, “affecting their different
way of life, their individual and collective life projects and their development model,” which amounts
to a violation of Article 4(1) of the Convention. They further argued that the State did not take any
steps to fulfill its obligation to protect the community, considering the special condition of
vulnerability of the indigenous peoples due to the incursion by the oil company. They claimed that
during the period of food shortages and state of emergency, various illnesses affected the people,
mainly children and the elderly, situations described as “fatal to the health of community members
who were prevented from having access to health care centers,” which affected their right to life.
The representatives also claimed that the State had not provided information regarding the amount
of pentolite that had been left on the surface. They added that relations between the Sarayaku and
neighboring communities and within the community had been affected, which seriously disrupted the
security, tranquility and lifestyle of members of the Community.

paralyzed their daily economic, administrative and academic activities for three months, during
which time they survived on resources from the jungle, because their crops and food ran out. All
this also affected the possibility of leading a life with dignity for members of the Sarayaku People. In
this context, the State did not adopt the necessary positive measures within the scope of its powers,
which would reasonably have been expected to prevent or avoid risk to the right to life of members
of that Community.
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In relation to the explosives buried in the Sarayaku territory

Cf. Case of Sawhoyamaxa Indigenous Community v. Paraguay, paras. 155 and 166. See also Case of the Massacre
de Pueblo Bello v. Colombia. Merits, Reparations and Costs. Judgment of January 31, 2006. Series C No. 140, para. 123 and
Case of Barrios Family v. Venezuela, para. 123.
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For example, in the Case of the Yakye Axa Indigenous Community v. Paraguay, the Court ruled that the State was
responsible for the violation of the right to life, considering that, having failed to ensure the right to communal property, the
State had deprived them of the possibility of having access to their traditional means of subsistence, as well as the use and
enjoyment of the natural resources necessary to obtain clean water and for the practice of traditional medicine for the
prevention and treatment of diseases, and for failing to adopt the affirmative measures required to ensure living conditions
with dignity (Case of Indigenous Community Yakye Axa v. Paraguay, Merits, Reparations and Costs, para. 158.d) and e)).
See also, Case of the “Juvenile Reeducation Institute” v. Paraguay. Preliminary Objections, Merits, Reparations and Costs.
Judgment of September 2, 2004. Series C No. 112, para. 176; Case of the Massacre of La Rochela v. Colombia. Merits,
Reparations and Costs. Judgment of May 11, 2007. Series C No. 163, paras. 124, 125, 127 y 128, and Case of Gelman v.
Uruguay, para. 130.
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Cf. Case of the “Massacre of Mapiripán” v. Colombia. Merits, Reparations and Costs. Judgment of September 15,
2005. Series C No. 134, paras. 111 and 113, and Case of Anzualdo Castro v. Peru. Preliminary Objection, Merits, Reparations
and Costs. Judgment of September 22, 2009. Series C No. 202, para. 37. Also see Case of Gelman v. Uruguay. Merits and
Reparations. Judgment of February 24, 2011. Series C No. 221, para. 76.

245.
It is clear that a State cannot be held responsible for all situations in which the right to life is
at risk. Bearing in mind the difficulties involved in the planning and execution of public policies and
the operational choices that must be made according to priorities and the resources available, the
State’s positive obligations must be interpreted in such a manner that an impossible or
disproportionate burden is not imposed upon the authorities. For this positive obligation to arise, it
must be determined that at the moment when the events occurred, the authorities knew or should
have known about the existence of a situation that posed an immediate and certain risk to the life of
an individual or of a group of individuals, and that the necessary measures were not adopted within
the scope of their authority which could be reasonably expected to prevent or avoid such risk. 307

244. In its case law, the Court has established that the obligations imposed by Article 4 of the
American Convention, relating to Article 1(1) thereof, not only presuppose that no one is to be
arbitrarily deprived of life (negative obligation) but also, in light of their obligation to guarantee the
full and free exercise of human rights, States are required to take all appropriate measures to
protect and preserve the right to life (positive obligation) of all those who are under its jurisdiction.
From the general obligations under Articles 1(1) and 2 of the Convention, special obligations are
derived, determinable according to the particular needs of protection of the holder of the right, be it
due to their personal status or the specific situation of each person. 305 In certain cases, exceptional
circumstances have arisen that allow the Court to examine the violation of Article 4 of the
Convention with respect to persons who did not die as a consequence of the violatory actions.306

B.1

B. Considerations of the Court

243. As to the events of January 25, 2003, the State argued that without reasonable evidence to
prove a particular pattern, or direct evidence demonstrating the period during which the alleged
mistreatment took place, or evidence of the responsibility of State agents, the Court cannot declare
the State's responsibility. Likewise, it pointed out that in this case there is no consistent evidence or
presumptions that could lead the Court to solidly conclude that the alleged victims were subjected to
torture or other cruel, inhumane or degrading treatment and, furthermore, carried out with the
support or tolerance of government authorities. Therefore, it would be inappropriate to blame the
State for acts that have not been convincingly proven.

asserted that the situation had created distress, anxiety and fear among members of the Sarayaku
and affected their physical and psychological well-being. The representatives therefore asked the
Court to declare that the Ecuadorian State violated the right to humane treatment [personal
integrity] of all members of the Sarayaku People.

242. The representatives, in turn, emphasized that the aforementioned violations led to the
stigmatization of the Sarayaku as a violent people, which has severely affected its members’
relations with the rest of Ecuadorian society, particularly with neighboring communities. They also

241. The representatives also considered that the State is responsible for several threatening acts
and harassment against the Sarayaku leaders, since it failed to provide protection, even though
measures of protection to their benefit were in force, granted by the Inter-American Commission on
May 5, 2003. In addition, they argued that despite the complaints from those affected, the State has
not conducted an investigation process nor has a punishment been handed down.

240. As to the events of January 25, 2003, although the Commission referred to these, it pointed
out that it did not have sufficient evidence to rule on this matter. Moreover, the Commission made
no particular reference to the alleged violations of Article 7 of the American Convention and Article 6
of the CIPST.

239. As to the events of January 25, 2003, the representatives alleged that Messrs. Elvis Gualinga,
Marcelo Gualinga, Reinaldo Gualinga and Fabian Grefa were detained by Ecuadorian soldiers, without
a warrant and without having been found committing a crime. They claimed they were not informed
at any time about the reasons for their arrest or the charges against them, and therefore the arrest
was in violation of Article 7 of the Convention. The representatives also alleged that during the
period of detention, they were subjected to inhumane treatment by employees of the CGC. Based on
this, the representatives argued that the treatment to which they were subjected by the army and
the subsequent tolerance of the alleged abuse inflicted on them by members of the CGC, were forms
of torture and cruel, inhumane and degrading treatment attributable to the State, in violation of
Article 5 of the Convention and 6 of the CIPST.

238. With respect to the events of December 4, 2003, the State dismissed the allegations made by
the representatives and the Commission, arguing that the criminal investigation system had acted
through individual investigations to ascertain the facts and determine responsibility. It pointed out
that the investigations found that people who were injured did not suffer severe physical incapacity,
that they did not even need rest, that they received outpatient treatment and that some were only
incapacitated for hours. Furthermore, the State alleged that the Governor of Pastaza publicly stated
that he had ordered the presence of the armed forces and police to protect people’s rights and
prevent possible inter-communal clashes from taking place, and that the work of the security forces
would have been based on parameters of proportionality and respect for rights. The State also
argued that the members of the Sarayaku Community were fully aware of the potential risks of their
actions.

237. Regarding these events, the representatives considered that the State is responsible for the
violation of the right to physical integrity to the detriment of the members of Sarayaku who were
assaulted and attacked in the community of Canelos. They argued that although the State knew
about the indigenous protest, and about the constant blockades that hindered the Sarayaku’s
freedom of movement along the Bobonaza River and the attacks from neighboring communities, it
dispatched a contingent of only 10 officers. They added that, after the attack had taken place, the
officers ordered the Sarayaku members to return to their community, which is a day’s travel by
canoe from Canelos, despite their physical condition, without food or medical care, thereby
demonstrating that the State did not take the necessary measures to protect the integrity of the
Sarayaku who were on their way to a peaceful march. The representatives added that the State has
not investigated or punished the perpetrators of those attacks. Therefore, the representatives
argued that the State violated the right to integrity of the 120 community members who were
attacked in Canelos on December 4, 2003.

236. In relation to the events of December 4, 2003, the date on which around 120 members of
the Sarayaku People were assaulted by members of the Community of Canelos in the presence of
police officers, the Commission argued that the State did not provide adequate protection to the 20
members of the Sarayaku People who were attacked, since the contingent of police officers present
was "in every sense insufficient" to prevent acts of violence, particularly given that the Canelos
community had announced days before that it would deny right of way to the Sarayaku.
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In that regard, one of the expert witnesses explained that the leaving behind of explosives, with visible detonation
cables, poses a very serious situation because they can be triggered deliberately or accidentally (due to electrostatic causes)
(affidavit of Prof. Shashi Kanth, Dossier on Pentolite Boosters used in Oil Exploitation. May 25th, 2011. South Dakota School of
Mines, Evidence file, volume 19, page 10164). Similarly, the expert witness Bill Powers considered that the explosives
abandoned in the territory by the CGC are a “latent danger” to the Sarayaku (affidavit of William E. Powers. Etapas de
Desarrollo de un Campo Petrolero en la Selva, June 29, 2011, Evidence file, volume 19, page 10103).
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In its last order on provisional measures, the Court valued “that the state authorities and the representatives of the
Sarayaku People had entered into agreements for the removal of the explosive material and that the State has completed the
first phase of removal of explosives that were over the surface of the territory, of which the Sarayaku community was
informed and coordinated efforts were made to that end. However, even though the State has given explanations about the
delay in the adoption of this procedure, it does not clearly justify the reasons why the implementation of said procedure
began more than four years after the Court expressly ordered it. Under the particular circumstances in which these
provisional measures were ordered, the protection of the right to life and human treatment of the members of the Sarayaku
Indigenous Community required and requires the guarantee that the explosives will be removed from the territory where the
community is settled, given that this situation has hindered their freedom of circulation and the use of the natural resources
existing in the area. In these circumstances, it is clear that the main concern, at this moment, is focused on the current and
potential risk that the existence of high explosives buried in their territory implies for the Sarayaku community.” Cf. Matter
of the Kichwa Indigenous People of Sarayaku regarding Ecuador. Provisional Measures. Order of the Inter-American Court of
February 4, 2010, Considering para 13.
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Cf. Appendix 1 of the State’s Report of September 19, 2009, submitted to the Court on October 13, 2009. (Evidence
file, volume 8, page 2523).
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Matter of the Sarayaku Indigenous people regarding Ecuador. Provisional Measures. Order of the Inter-American
Court of June 17, 2005, Considering para. 12.
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249. For the foregoing reasons, the State is responsible for having gravely put at risk the rights to
life and physical integrity of the Sarayaku People, recognized in Articles 4(1) and 5(1) of the
Convention, in relation to the obligation to guarantee the right to communal property, under the
terms of Articles 1(1) and 21 thereof.

248. In this case, the oil company, with the acquiescence and protection of the State, cleared
trails and planted nearly 1400 kg of pentolite explosives in Block 23, which includes the Sarayaku
territory. Therefore, this has constituted a clear and proven risk, and it was the State’s responsibility
to deactivate it, as ordered in the provisional measures. In other words, the State’s non-compliance
with its obligation to guarantee the Sarayaku Community’s right to communal property by allowing
explosives to be placed on its territory, has created a permanent situation of risk and threat to the
life and physical integrity of its members.

247. The task of removing the pentolite began in December 2007, after a First Cooperation
Agreement was signed between the Ministry of Mines and Petroleum and the Sarayaku People to
carry out preliminary work. The operations began in July 2009 and consisted solely of actions aimed
at removing the pentolite found on the surface of the Sarayaku’s territory. To date, the State has
removed between 14 and 17 kgs. of the 150 kilograms found on the surface.,309 out of a total of
over 1400 kilograms left in the territory. It is noteworthy that, upon completion of the contract with
the CGC, it was placed on the record that there were no environmental liabilities (supra para. 120 to
123). 310 The presence of explosives has been an obvious concern to the Sarayaku People for their
physical safety, and the activation or detonation of these explosives is, according to the expert
witnesses311 a real and potential danger.

246. Since the provisional measures were ordered in this case in June 2005 (supra para. 5), the
Court has noted with particular concern the placement of over 1400 kg. of high-powered explosives
(pentolite) in the Sarayaku territory, considering that this “constitutes a serious risk factor to the life
and integrity of its members.” 308 As a result, the Court ordered the State to remove the explosive
material, a provision that is still in force to date and which the State has partially complied with
(supra para. 120 and 121). Given the presence of this material in the territory, the Assembly of
Sarayaku decided to declare the area a restricted zone for safety reasons, prohibiting access to it, a
measure that would remain in force, despite considering the area sacred and an important hunting
ground for the Sarayaku.
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Cf. Prosecutor’s Investigation 069-2003 (Evidence file, volume 16, pages 9096 and 9097)

312
Cf. Preliminary inquiry No. 069-2003, based on complaint filed by José Walter Hurtado Pozo, for the alleged crimes of
theft and kidnapping (Evidence file, volume 16, pages 9105 and 9106).

253. As to the alleged violation of personal liberty of the four Sarayaku members, the Court
confirms that, contrary to what was indicated by the representatives, the District Attorney of
Pastaza opened a preliminary investigation proceeding against them on January 28, 2003. 313 The
record of the preliminary investigation shows that although no court order was issued, the arrest

252.
With respect to the events of January 25, 2003 (supra para. 98), the Court notes that the
representatives did not submit any documentation, nor did they make specific reference in their
briefs to the evidence provided that would allow the Court to confirm whether a complaint was filed
regarding these facts, stating that they had suffered acts that would qualify as torture or cruel
treatment by the company’s security personnel, with the tolerance, acquiescence or negligence of
military officials. It is noteworthy that the report presented by the "Chief of Physical Security of the
CIA. CGG” to the “Brigade Chief of the CIA. CGG,” concludes that “upon reaching the Chonta base,
the detainees were not physically or morally abused,” and yet it also records the fact that “once the
detainees reached the base, they were immediately taken to a secure area where [they were]
investigated by CGC security” before being taken to Puyo to be delivered to the National Police. 312
However, in their arguments, the representatives did not question the nature of the entities involved
in the arrest, which also carried out the medical examination, nor did they specifically refer to these
documents. Moreover, they did not provide information about the normal control procedure
regarding the detainees’ physical or health status at the time of arrest.

251. A number of situations were alleged in which third parties or even state agents hindered or
prevented the movement of members of the Sarayaku along the Bobonaza River. Thus, as stated in
the briefs submitted in the proceedings regarding provisional measures, it is clear that the State was
aware of the situations affecting the free movement of members of the Sarayaku People. As to the
events that took place on December 4, 2003 (supra paras. 108 to 113), despite the fact that the
measures adopted, in the abstract, could have been different, the Court was not provided with
documents or specific arguments indicating that State authorities were in a position to determine
the magnitude of the events that actually took place and that the police contingent sent would be
insufficient for such purposes. The Court does not have sufficient elements to be able to conclude
that the State is responsible for omissions regarding the obligation to guarantee the physical
integrity of the persons injured in the events of December 4, 2003. However, as indicated in the
next chapter, these facts were not diligently investigated despite having been reported, and thus the
State did not ensure the right to personal integrity through diligent investigations (infra paras. 265271).

B.3 Alleged attacks, unlawful arrest and restrictions on movement along the Bobonaza
River

250. The representatives alleged that leaders and members of the Sarayaku Community had
suffered harassment and received a number of threats, most of which are not part of the factual
context of this case. Some of these alleged incidents were reported to the competent authorities
(supra para. 107) The Court considers that that while this is a plausible hypothesis in the context of
the facts, no documentary evidence was provided to support the alleged attacks, harassment and
threats imputable to the State. The representatives did not demonstrate that the State had any
knowledge that the members of the Sarayaku Community who were allegedly assaulted faced any
specific, imminent and real danger at the time the alleged events took place against them. In other
words, the Court considers that the evidence produced was not sufficient, appropriate or of the type
to conclude that the State is responsible for the acts or omissions in the alleged facts.

B.2 Alleged threats to members of the Sarayaku People
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Cf. Prosecutor’s Investigation 069-2003, pages 9096 and 9097.

Cf. Case of Velásquez Rodríguez v. Honduras. Preliminary Objections. Judgment of June 26, 1987. Series C No. 1,
para. 91, and Case of Fleury et al. v. Haití. Merits and Reparations. Judgment of November 23, 2011. Series C No. 236, para.
105.
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261. On the other hand, the Court has pointed out that Article 25(1) of the Convention
establishes, in general terms, the duty of the States to guarantee effective judicial remedies against
acts that violate fundamental rights. In interpreting the text of Article 25 of the Convention, the
Court has held, on other occasions that the duty of the State to provide a judicial remedy is not
satisfied by the mere existence of courts or formal procedures or even the possibility of having
recourse to the courts. Rather, the State has the duty to adopt affirmative measures to guarantee
that the judicial remedies it provides are “truly effective in establishing whether or not a human

260. The Court has held that the State has a duty to provide effective judicial remedies to persons
who claim to be victims of human rights violations (Article 25), remedies that must be substantiated
in accordance with the rules of due process (Article 8(1)), all within the general obligation of States
to guarantee the full and free exercise of the rights recognized by the Convention to every person
under its jurisdiction (Article 1(1)).317

B. Considerations of the Court

259. With regard to the investigations, the State noted that “it cannot be considered guilty over
the lack of investigation into the complaints filed by members of the Sarayaku Community because
the investigative processes by the Prosecutor’s Office of Pastaza were undertaken only after the
authorities had access to the communities and the collaboration of the plaintiffs to continue with the
investigation of the cases presented.” Moreover, it mentioned that the “Sarayaku Community did not
provide facilities for the Prosecutor to conduct an investigation given that it restricted access to its
territory, exposing law enforcement authorities to a major confrontation if they attempted to enter
by force.” The State further indicated that the lack of progress in the inquiries “is due to a total
refusal to cooperate on the part of the possible victims,” and that under the reforms made to the
Criminal Procedure Code in 2009, “inquiry processes cannot be kept open for more than one year for
misdemeanors and two years for felonies.”

258. With respect to the foregoing, the representatives noted that the First Civil Judge of Pastaza
changed the date of the hearing to December 2, and notified OPIP of the change that same day.
They added that the address for Daymi Services listed in the OPIP brief was wrong, but that the
error was corrected by a letter from OPIP dated December 16, 2002, and that it was not on the
record “that the court conducted further proceedings from that date to once again summon a
hearing.” Thus, the representatives noted that if not all the parties were summoned, “the Judge
could not possibly have held the hearing, as was the case, and therefore, the plaintiffs could not be
accused of failing to appear and even less considered to have withdrawn the amparo.

257. The State argued that the writ of amparo filed by the OPIP had been withdrawn given the
procedural inactivity of the interested party, on the understanding that the plaintiff “did not show
interest in pursuing the amparo” and therefore, it had been “inconclusive.” In particular, it noted
that in this case, “the lack of celerity was not due to irregularities in the process” but rather to the
fact that the interested party did not provide the “necessary collaboration to proceed with
summoning one of the defendants” prior to the date of the hearing. The State added that OPIP could
not benefit from its own willful misconduct regarding the failure to summon Daymi Services “as it
was their mistake for failing to verify the correct address of the defendant, in order to effectively
protect the rights allegedly violated.” Moreover, the State argued that OPIP did not appear at the
hearing, nor did it justify its absence, which, pursuant to the Law of Constitutional Control, amounts
to a withdrawal of the writ.

Article 25 of the American Convention states: “1. Everyone has the right to simple and prompt recourse, or any other
effective recourse, to a competent court or tribunal for protection against acts that violate his fundamental rights recognized
by the constitution or laws of the state concerned or by this Convention, even though such violation may have been
committed by persons acting in the course of their official duties. 2. The States Parties undertake: a) to ensure that any
person claiming such remedy shall have his rights determined by the competent authority provided for by the legal system of
the State; b) to develop the possibilities of judicial remedy; and c) to ensure that the competent authorities shall enforce
such remedies when granted.”

316

Article 8.1 of the American Convention states: “1. Every person has the right to a hearing, with due guarantees and
within a reasonable time, by a competent, independent, and impartial tribunal, previously established by law, in the
substantiation of any accusation of a criminal nature made against him or for the determination of his rights and obligations
of a civil, labor, fiscal, or any other nature.”
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256. The representatives agreed with the Commission’s comments and added that the judge with
jurisdiction over the writ of amparo had not summoned the hearing under the legal terms
established by the Constitution and the Law of Constitutional Control. They argued that the State
had violated the guarantee of due process by failing to comply with the precautionary measure
ordered, and by not ensuring the means to implement the decisions and judgments issued by the
competent authorities in order to effectively protect the rights, making the right to judicial
protection ineffective. Like the Commission, they alleged that the State is responsible for the total
lack of investigation into the complaints filed on various occasions by members of Sarayaku.

255. The Commission argued that the State had violated the right to judicial guarantees and
judicial protection for several reasons: i) the writ of amparo was not processed in the usual manner
and there were unexplained delays in the procedure, which was neither resolved nor was a hearing
held; ii) the remedy was ineffective because the injunction ordered was not fulfilled; and iii) the
State has not provided any information to conclude that it performed an effective investigation of
the complaints related to the various incidents of violence and threats against members of the
Sarayaku Community.

A. Arguments of the parties

VIII.3
RIGHTS TO A FAIR TRIAL [JUDICIAL GUARANTEES]315 AND TO JUDICIAL PROTECTION316

254. Consequently, the Court does not have sufficient evidence to conclude that the State is
responsible for the alleged violations of the rights recognized in Articles 5 and 7 of the Convention
and in Article 6 of the Convention to Prevent and Punish Torture.

was the result of alleged criminal acts committed by these individuals, who were detained at the
scene of the incidents. 314 The Court notes, on that one hand, that during the time-span between the
arrest of the four Sarayaku members at one of the heliports opened in their territory (line E 16), and
their handover to the National Police at Puyo, these individuals had been "investigated" by private
security staff (supra para. 252). However, the representatives did not provide information on the
applicable legal regime, nor did they specifically allege a violation of their right to personal liberty,
for having been questioned by people who, apparently, were not competent authorities. On the
other hand, those four people were subjected to a precautionary measure of imprisonment by
decision of the First Court of Pastaza (supra para. 99), without the court record indicating whether
the prosecution and judicial authorities duly justified the need for this measure based on procedural
requirements in that situation, namely, the danger of failure to appear in court. Nevertheless, the
representatives did not argue that the foregoing implied a specific violation of Article 7(3) of the
Convention, nor did they report or provide evidence to enable the Court to analyze whether they
were detained arbitrarily or for unlawful reasons.
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Regarding the obligation to investigate
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Cf. Case of Baena Ricardo et al., Jurisdiction v. Panama, para. 82 and Case of Mejía Idrovo v. Ecuador, para. 104.

78

Cf. Case of Barrios Family v. Venezuela, para. 80, and Case of García Prieto et al. v. El Salvador. Preliminary
Objections, Merits, Reparations and Costs. Judgment of November 20, 2007. Serie C No. 168, para. 104.
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82 and Case of Mejía Idrovo v.

Cf. Case of the Yakye Axa Indigenous Community v. Paraguay, Merits, Reparations and Costs, para. 63, and Case of
Rosendo Cantú and another v. Mexico. Preliminary Objection, Merits, Reparations and Costs. Judgment of August 31, 2010.
Series C No. 216, para. 184.

Baena Ricardo et al., Jurisdiction v. Panama, para.

327
Cf. Case of Velásquez Rodríguez v. Honduras, Merits, para. 177, and Case of Torres Millacura et al. v. Argentina,
para. 112.

326
Cf. Case of Velásquez Rodríguez v. Honduras, Merits, paras. 166 and 167, and Case of Torres Millacura et al. v.
Argentina, para. 112.

271. Based on the foregoing considerations, the Court finds that in this case, the flaws in the
investigation of the alleged facts demonstrate that the State authorities did not act with due
diligence or in accordance with their obligations to guarantee the right to humane treatment derived
from Article 5(1) of the Convention, in relation to the State’s obligation to guarantee the rights

270. In short, the Court finds that no investigation was conducted in five of the six complaints filed
and, as to the one investigation begun, it is clear there was procedural inactivity after certain steps
were carried out. Although the State argues that this inactivity was due to lack of access to the
Sarayaku territory, it did not furnish any evidentiary documentation regarding any final action or
decision by the authorities in connection with the investigation of the complaints filed, which
contains that or any other explanation for not continuing with the investigations. Thus, the Court
finds that in this case, the investigations were not an effective measure to guarantee the rights to
personal integrity of the alleged victims of these acts.

269. In addition to the official investigation begun by the Ombudsman of Pastaza in connection
with the events that took place on December 4, 2003 (supra para. 112), the Court notes that the
District Attorney carried out some inquiries329 in response to the complaint filed (supra para. 113).
Despite this, no evidentiary documents were submitted to determine whether or not any action was
taken or if a final or provisional decision was made by the authorities in relation to the allegations.
With respect to the other complaints, the Court finds that the parties did not furnish any evidentiary
documents or specific allegations to determine whether or not an investigation or some sort of
verification process was carried out as a result of the complaints filed. Nor was any documentation
provided regarding any definitive or temporary action by the authorities in relation to the
allegations.

268. There is no indication of proceedings or results related to the complaint filed before the
District Attorney of Pichincha in April 2004 by Mr. José Serrano.

267. In this matter, the Court notes that several complaints were filed in relation to the alleged
assaults and threats against members of the Sarayaku Community (supra para. 107).

266. Likewise, the Court has stated that the obligation to investigate, and the corresponding right
of the alleged victim or their next of kin, do not only derive from the conventional norms of
international law, which are imperative for the States Parties, but also derive from domestic
legislation which refers to the duty to investigate ex oficio certain unlawful actions and the rules that
allow victims or their families to file a complaint or lawsuit, present evidence, petitions or any other
matter, in order to participate procedurally in the criminal investigation in the hope of establishing
the truth of the facts. 328

must adopt in order to guarantee the rights recognized in the Convention326, in accordance with
Article 1(1) thereof. This duty must be assumed by the State as a legal obligation and not simply as
a formality that is preordained to be ineffective, or as a mere response to private interests, which
relies upon the procedural initiative of the victims or their next of kin, or on the production of
evidence by private parties. 327

329
Cf. Preliminary inquiry of December 9, 2003 (Evidence file, volume 16, pages 9253 and 9254); Appointment of expert
witnesses, December 9, 2003 (Evidence file, volume 16, page 9255); Legal-medical certificates of December 9, 2003
(Evidence file, volume 16, pages 9256-9295); statements from suspects taken on May 4, 5, 14 and 20, June 4 and 8, 2004
(Evidence file, volume 16, pages 9313 a 9370);witness statement of June 10, 2004 (Evidence file, volume 16, pages 9371 to
9372), and report on the investigation at the scene of the incidents involving Sarayaku and Canelos, of April 23, 2004
(Evidence file, volume 16, pages 9359 to 9360).

Cf. mutatis mutandi, Case of
Ecuador, para. 104.
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322
Cf. Case of Mejía Idrovo v. Ecuador. Preliminary Objections, Merits, Reparations and Costs. Judgment of July 5, 2011.
Series C No. 228, para. 104 and Case of Baena Ricardo et al. v. Panama. Jurisdiction. Judgment of November 28, 2003.
Series C No. 104, paras. 73 and 82.

321
Cf. Velásquez Rodríguez v. Honduras, Merits, paras. 63, 68 and 81 and Case of Cabrera García and Montiel Flores v.
Mexico. Preliminary Objections, Merits, Reparations and Costs. Judgment of November 26, 2010. Series C No. 220, para. 142.
Also, Judicial Guarantees in States of Emergency (Arts. 27.2, 25 and 8 American Convention on Human Rights). Advisory
Opinion OC-9/87 of October 6, 1987. Series A No. 9, para. 24.

Cf. Case of Castillo Páez v. Peru. Merits. Judgment of November 3, 1997. Series C No. 34, para. 82, and Case of
Xákmok Kásek Indigenous Community v. Paraguay, para. 139.

320

Judicial Guarantees in States of Emergency (Arts. 27.2, 25 and 8 American Convention on Human Rights), para. 24;
Case of Castillo Petruzzi et al. v. Peru, para. 185. See also, Case of Saramaka People v. Suriname, Preliminary
Objections, Merits, Reparations and Costs, para. 179.

319

Cf. Case of the Saramaka People v. Suriname, Preliminary Objections, Merits, Reparations and Costs, para. 177. See
also Judicial Guarantees in States of Emergency (Arts. 27.2, 25 and 8 of American Convention on Human Rights). Advisory
Opinion OC-9/87 of October 6, 1987. Series A No. 9, para. 24.
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265.
The Court has previously held that the obligation to investigate, judge and, if applicable,
punish those responsible for human rights violations falls within the affirmative measures that States

B.1

264. Furthermore, with respect to indigenous people, it is crucial that the States grant effective
protection that allows for the distinct characteristics of indigenous peoples, their economic and social
situation, as well as their special vulnerability, customary law, values, traditions and customs. 325

263. This Court has also held that for a State to comply with the provisions of the aforesaid article,
it is not sufficient to ensure that the remedies formally exist, but that they are effective.321 In this
sense, under the terms of Article 25 of the Convention, it is possible to identify two specific
responsibilities of the State. First, it must embody in its legislation and ensure due application of
effective remedies and guarantees of due process of law before the competent authorities, which
protect all persons subject to their jurisdiction from acts that violate their fundamental rights or
which lead to the determination of the latter’s rights and obligations. Second, guarantee effective
mechanisms to execute the decisions or judgments issued by said authorities, so that the declared
or recognized rights are effectively protected. Because a judgment is binding in character, the latter
provides certainty on the right or controversy at issue in the case and, therefore, has as one of its
effects the requirement or need for compliance. The process should lead to the materialization of the
protection of the right recognized in the judicial ruling, by the proper application of that ruling. 322
Therefore, the effectiveness of the sentences or judicial orders depends on their execution. 323
Anything to the contrary would imply the denial of the right concerned. 324

262. Similarly, the Court has reiterated that the right of all persons to simple and prompt recourse
or any other effective remedy before a competent judge or tribunal for protection against acts that
violate their fundamental rights “constitutes one of the basic pillars, not only of the American
Convention, but also of the Rule of Law itself in a democratic society, within the meaning of the
Convention.” 320

rights violation has occurred and providing redress.” 318 The Court has further held that “the absence
of an effective remedy to violations of the rights recognized by the Convention is itself a violation of
the Convention by the State Party in which such remedy is lacking.” 319
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Regarding the writ of amparo

Cf. Order of the Superior Court of Justice of Pastaza, page 8725.
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Cf. Case of Mejía Idrovo v. Ecuador para. 98, and Case of the Massacre of Dos Erres v. Guatemala, para. 121.

Cf. Brief filed by the President of the OPIP before the First Civil Judge of Pastaza, on December 16, 2002, (Evidence
file, volume 14, page 8730.
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331

330
Cf. Habeas Corpus in Emergency Situations (Arts. 27.2, 25.1 and 7.6 American Convention on Human Rights).
Advisory Opinion OC-8/87 of January 30, 1987, para. 32; Case of the Constitutional Court v. Peru. Merits, Reparations and
Costs. Judgment of January 31, 2001. Series C No. 71, para. 91, and Case of the Massacre of Dos Erres v. Guatemala, para.
121.

275. Similarly, the Court notes that on November 29, 2002, the First Civil Judge of Pastaza
ordered, as a precautionary measures, to suspend any action that could affect or threaten the rights
that were the subject matter of the amparo (supra para. 88). There is no indication in the body of
evidence that said order was fulfilled by the authorities. Therefore, the Court considers that the
ruling by the First Civil Judge of Pastaza on November 29, 2003, which provided a precautionary
measure, was ineffective in preventing the situation described, as it was not capable of producing
the result for which it was conceived.333 In that regard, it is appropriate to reiterate that to ensure

274. Considering the foregoing, the Court holds that the reviewing court found irregularities in the
processing of the writ of amparo and ordered these to be remedied. However, this Court cannot
ascertain whether the First Civil Court of Pastaza complied with the orders of the reviewing tribunal,
thereby rendering the order effective. On the contrary, as the State itself indicated, the action was
inconclusive. Therefore, the Court considers that, in the present case, the amparo procedure was
ineffective inasmuch as the First Civil Judge of Pastaza did not comply with the orders of the
Superior Court of the District of Pastaza and prevented the competent authority from deciding on
the rights of the plaintiffs.

273. As to the writ of amparo filed by the OPIP on November 28, 2002 in the instant case, the
Court notes that the remedy was reviewed by the Superior Court of Justice of the District of Pastaza
on December 12, 2002, and that it found “irregularities in [the] processing” of the writ. In that
order, the Superior Court of the District of Pastaza further indicated that the initial ruling in which
the parties are summoned to a public hearing violated the provisions of the Law on Constitutional
Control and expressed “concern over the total absence of promptness in dealing with the matter,
considering the repercussions to the social order that its objective implies.” In the same ruling, the
First Civil Judge of Pastaza was “strongly urged” “to comply with the strict provisions of the Law on
Constitutional Control, with the promptness and efficiency that the case requires.331 Similarly,
although the OPIP filed a brief on December 16, 2002 before the First Civil Judge of Pastaza
clarifying the address at which the defendants should be notified332, no information or
documentation was furnished to enable this Court to determine whether there were further
procedural actions or a final decision by the abovementioned court in relation to the amparo
petition.

272. In the context of the simple, prompt and effective remedies established in the provision
under analysis, this Court has maintained that the procedural remedy of amparo has the necessary
characteristics for the effective protection of the fundamental rights; 330in other words, it is simple
and brief. In this regard, in the proceedings before this Court concerning the facts of the present
case, the State argued that the writ of amparo was effective to “resolve the juridical situation of the
petitioner.”

B.2

contained in Article 1(1) thereof, to the detriment of the Sarayaku People. (supra paras. 107 and
111).

80

Cf. Case of Velásquez Rodríguez v. Honduras. Reparations and Costs, para. 26 and Case of Forneron and daughter v.
Argentina, para. 157.

338

Cf. Case of Castillo Páez v. Peru. Reparations and Costs. Judgment of November 27, 1998. Series C No. 43, para. 50
and Case of Forneron and daughter v. Argentina, para. 145.

337

Cf. Case of Velásquez Rodríguez v. Honduras. Reparations and Costs. Judgment of July 21, 1989. Series C No. 7,
para. 25; and Case of Forneron and daughter v. Argentina. Merits, Reparations and Costs. Judgment of April 27, 2012. Series
C No. 242, para. 145.
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Article 63(1) of the American Convention states: “If the Court finds that there has been a violation of a right or
freedom protected by this Convention, the Court shall rule that the injured party be ensured the enjoyment of his right or
freedom that was violated. It shall also rule, if appropriate, that the consequences of the measure or situation that
constituted the breach of such right or freedom be remedied and that fair compensation be paid to the injured party.”
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Cf., mutatis mutandi, Case of Acevedo Buendía et al. (“Discharged and Retired Employees of the Office of the
Comptroller”) v. Peru. Preliminary Objection, Merits, Reparations and Costs. Judgment of July 1,2009. Series C No. 198, para.
75.
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280. The reparation of the damage caused by a breach of an international obligation requires,
wherever possible, full restitution (restitutio in integrum), which consists of reinstating the situation
that existed prior to the violation. Where this is not possible, as happens in the majority of cases
involving human rights violations, the Court will order measures to guarantee respect for the
infringed rights and ensure that the damage caused by the violations is repaired.338 Accordingly, the
Court has considered the need to order several measures of reparation in order to fully redress the

279. Based on the provisions of Article 63(1) of the Convention, the Court has indicated that any
violation of an international obligation that has caused damage entails the duty to provide adequate
reparation336, and that this provision “reflects a customary norm that constitutes one of the
fundamental principles of contemporary International Law on State responsibility.”337

IX
REPARATIONS
(Application of Article 63(1) of the American Convention)335

278. Based on the foregoing considerations, the Court finds that the State did not guarantee an
effective remedy to address the juridical situation infringed, nor did it ensure that the competent
authority ruled on the rights of the persons who filed the writ, or that the measures were executed
through effective judicial protections, in violation of Articles 8(1), 25(1), 25(2)(a), and 25(2)(c) of
the American Convention, in relation to Article 1(1) thereof, to the detriment of the Sarayaku
People.

277. Furthermore, although judicial authorities did not issue an order or definite decision on the
merits of the writ of amparo, they ordered a precautionary measure for the purpose of safeguarding
the effectiveness of a subsequent final decision. Therefore, the State had the obligation to ensure
compliance with said ruling under the provisions of Article 25(2)(c).

276. Finally, while it is reasonable to consider that the precautionary measure ordered by the First
Civil Judge was temporary, until the competent Judge had entered a final decision regarding the writ
of amparo, it is not possible to conclude that the requirements imposed by this measure had been
extinguished due to the remedy having been inconclusive. Particularly, if the ineffectiveness of the
amparo is due, as was demonstrated, to the negligence of the judicial authorities themselves. Thus,
the duty to comply with the precautionary measures ordered by the State’s judicial authorities lasted
throughout the period during which the alleged risk to the rights of the plaintiffs remained.

that the remedies applied in the instant case would be truly effective, the State should have adopted
the necessary measures to ensure compliance.334
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“guarantee the meaningful and effective participation of the representatives of the indigenous peoples in
decision-making processes related to development and other issues that affect them and their cultural
survival”;
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Cf. Case of the “Street Children” (Villagrán Morales et al.) v. Guatemala. Reparations and Costs, Judgment of may
26, 2011. Series C No. 77, para. 84 and Case of Atala Riffo and daughters v. Chile, para 251.
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343
Cf. Case of Neira Alegría et al. v. Peru. Reparations and Costs. Judgment of September 19, 1996. Series C No. 29,
para. 56 and Case of Forneron and daughter v. Argentina, para. 149.

346

They asked that the Court require the State “to take the necessary measures to revoke the contract with the CGC
company, as regards the territory of the Kichwa People of Sarayaku. As part of these measures, the State should provide
detailed and clear information to the Sarayaku Community regarding the current status of the contract, and ensure that the
community participates in the steps to be followed for its cancellation.” They added that the State should “inform and
guarantee the Community’s participation, and obtain its consent for any State development project that could affect its
interests.”

345

Specifically, in their brief containing pleadings and motions, the representatives asked the Court to order the State “to
sign a document which could be entitled –Protocol Act of Brotherhood- between the Sarayaku and the two communities with
whom there is still bitterness,” and in which the State “promises not to take any measures that create divisions between the
[13] communities of the Bobonaza river basin.” They added that, in accordance with the aforementioned documents, “the
three communities make a commitment to live together in peace and harmony, in an atmosphere of respect and tolerance.”
Furthermore, to this end, the State must initate a consultation process with the consent of the three communities involved.

344

vii. “full compliance with the provisional measures in force in favor of members of the Sarayaku Indigenous
Community”, and

vi. “adopt, within a reasonable period, training modules on the rights of indigenous peoples for all police and
judicial operators and other State officials whose duties involve relations with members of indigenous
communities”;

v. “respect for the decision of the Sarayaku People to declare their entire territory as ‘Sacred Territory and
Heritage Site of Biodiversity and of the Ancestral Culture of the Kichwa Nation346”;

iv. the “removal of all types of explosives, machinery, structures and non-biodegradable waste and the
reforestation of the areas deforested by the oil company when clearing trails and establishing camp sites
required for seismic prospecting”;

iii. the “immediate cessation of any type of oil exploration or exploitation in the territory of the Kichwa People of
Sarayaku carried out without respecting the rights of the Community345”;

ii. sign a “document of brotherhood with the neighboring communities of the Kichwa People of Sarayaku344”;

i. “immediately conduct effective and prompt investigations and prosecutions of all the facts alleged by
members of the Kichwa People of Sarayaku, leading to the clarification of the facts, the punishment of those
responsible and adequate compensation for the victims.”

287. In addition to the measures indicated by the Commission, the representatives called on the
Court to order the State to:

protect and ensure the fundamental rights enshrined in the American Convention.”

v. “adopt the measures necessary to prevent a recurrence of similar events, in accordance with the duty to

iv. “adopt, with the participation of the indigenous peoples, the legislative or other measures necessary to make
effective the right to prior, free, informed consultation in good faith, in line with international human rights
standards”; and

iii.

ii. “guarantee members of the Community the exercise of their traditional subsistence activities by removing
the explosive materials planted on their territory;

i. “adopt the necessary measures to guarantee and protect the right to property of the members of the Kichwa
indigenous community of Sarayaku with respect to their ancestral territory, guaranteeing the special
relationship between the Sarayaku community and its ancestral territory”;

They added that this concept “does not correspond to an existing legal category in Ecuador, given that the Kichwa
People of Sarayaku consider it important that the declaration be based on a concept originating from their own worldview,”
and that “the legal basis for this declaration is the right to self-determination, recognized in Article 3 of the United Nations
Declaration on the Rights of Indigenous Peoples: the Right to Private Property as guaranteed in Article 21 of the American
Convention, in clause 12 of Article 57 of the Constitution and in Article 66, clause 12, of the Constitution. ”

Cf. Case of Velásquez Rodríguez v. Honduras, Reparations and Costs, paras. 25 a 27 and Case of Forneron and
daughter v. Argentina, para. 147.
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Cf. Case of Ticona Estrada et al. v. Bolivia. Merits, Reparations and Costs. Judgment of November 27, 2008. Series C
No. 191, para. 110 and Case of Forneron and daughter v. Argentina, para. 146.

340

339
Cf. Case of Velásquez Rodríguez v. Honduras. Reparations and Costs, Judgment of July 21, 1989. Series C No. 7,
Para. 26 and Case of Pacheco Teruel et al. v. Honduras, para. 91.

285. The Court shall determine the measures aimed at repairing the non-pecuniary damages that
are not of a pecuniary nature, as well as measures of public scope and impact.342 International
jurisprudence and, in particular, the jurisprudence of the Court, has repeatedly held that the
judgment per se is a form of reparation.343 However, considering the circumstances of the case
sub judice, and having regard to the damage caused to members of the Sarayaku Community
and the pecuniary or non-pecuniary consequences stemming from the violations of the American

B. Measures of restitution, satisfaction and guarantees of non-repetition

284. Under the terms of Article 63(1) of the American Convention, the Court considers the injured
party to be the Kichwa Indigenous People of Sarayaku, who suffered the violation of the rights
established in the Merits chapter of this Judgment (supra paras. 231, 232, 249, 271 and 278), and
are therefore considered as the beneficiaries of the reparations ordered by the Court.

A. Injured Party

283. Consequently, and without detriment to any form of reparation subsequently agreed between
the State and the Sarayaku Community, in consideration of the violations of the American
Convention indicated in this Judgment, the Court shall proceed to order measures aimed at repairing
the damage caused to the Sarayaku People. To this end, the Court will take into account the
requests for reparations made by the Commission and the representatives, as well as the State’s
arguments, in light of the criteria established in the Court’s case law regarding the nature and scope
of the obligation to make reparations. 341

282. At the end of the litigation before the Court, the State reiterated its willingness, expressed
during the visit to the Sarayaku territory, to reach an agreement with the Community regarding
reparations in this case (supra paras. 23 and 25). During the aforementioned proceeding, the Tayak
Apu, or President of the Sarayaku, José Gualinga, indicated that it was the will of the Community
that the Court order reparations. At the time of issuing the judgment, the Court has not been
informed of any specific agreements on reparations, which, of course, does not preclude these from
being reached at the domestic level at any time after the Judgment has been delivered.

286.

281. This Court has established that the reparations must have a causal connection with the
facts of the case, the violations declared, the harm proven, as well as with the measures requested
to repair the damage. Consequently, the Court must adhere to this concurrence in order to rule
properly and according to law. 340
The Commission requested that the Court order the State to:

Convention declared to their detriment, the Court deems it appropriate to establish the following
measures of restitution, satisfaction and guarantees of non-repetition.

damage caused, and therefore, in addition to pecuniary compensation, the measures of restitution,
satisfaction and guarantees of non-repetition are especially relevant.339
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295. Compliance with this measure of reparation is an obligation of the State, which shall
complete it within a period no longer than three years. For the purposes of compliance, the Court
orders that, within six months, the State and the Sarayaku People establish by common agreement
a schedule and a work plan that includes, among other aspects, details of the location of the
superficial pentolite and of the material buried at a greater depth, as well as specific and effective
steps to deactivate, neutralize and, where applicable, remove the pentolite. Within the same period,
the parties shall report to the Court on this matter. Once this information has been submitted, the
State and the Sarayaku Community shall report every six months on the measures implemented in
compliance with the work plan.

289. With regard to the explosives buried in the territory of the Sarayaku People, the Court
appreciates that, since 2009, the State has taken several steps to deactivate or remove the
explosive material, on occasion in consultation with members of the Sarayaku Community.
Furthermore, the State proposed several options to neutralize the explosives buried in the territory.

290. In particular, the State provided a certificate of approval by the Secretary of Environmental
Quality of a “Comprehensive Environmental Evaluation” of Block 23, stating that the CGC
representative should, inter alia, “submit a schedule and specific deadlines for executing the
activities contemplated in the Plan of Action, including those related to information processes on the
way the pentolite was managed, the current condition of this explosive; the environmental impacts
of the attempts to search for and examine the buried material.” 347 At the same time, according to
the terms of the agreement for the termination of the contract, in clause 8.4 the parties
(PETROECUADOR and CGC) “accept and ratify that there is no environmental liability in the
concession area attributable to the contractor” (supra para. 123).

347

Evidence file, volume 17, page 9595.
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294. As to the pentolite buried at a greater depth, the Court finds that, based on the technical
reports by experts, the representatives themselves have proposed a solution to neutralize the

293. The Court orders the State to neutralize, deactivate and, if applicable, completely remove the
surface pentolite, carrying out a search of at least 500 meters on each side of the E16 seismic line
running through the Sarayaku territory, as proposed by the representatives. The means and
methods used for these purposes shall be chosen after a process of prior, free and informed
consultation with the Sarayaku Community so that it may authorize the entry and presence on their
territory of the equipment and people required to carry out the process. Finally, given that the State
alleged a risk to the physical integrity of the people responsible for removing the explosives, it is up
to the State, in consultation with the Community, to select the methods for removing the explosives
which pose the least risk to the ecosystems in the area, consistent with the Sarayaku worldview and
the safety of the team performing the operation.

292. Regarding the pentolite located near the surface, the State indicated that its removal by
physical means posed serious security risks to the people responsible for carrying out the operation.
In addition, it would imply damage to the integrity of the territory inasmuch as it should be done by
heavy machinery. For their part, representatives and Commission requested the removal of all
surface explosives, which would entail a search of at least 500 meters on each side of the E16
seismic line running through the Sarayaku territory.

291. With respect to the removal of the pentolite from the Sarayaku People’s territory, the Court
notes that according to the parties, two different situations exist: first, the pentolite near the surface
- approximately 150 kilograms - is buried at a depth of up to 5 meters and would be possible to
remove completely. Second, the pentolite buried at a greater depth – about 15 to 20 meters –
would be difficult to remove without causing serious environmental damage or even potential
security risks to those performing the extraction.

Removal of explosives and reforestation of the affected areas

B.1 Restitution

288. The State did not present specific arguments regarding the requests of the Commission and
the representatives.

84

Final Negotiation Report. Contract for the Provision Services for Exploration and Exploitation of Crude Oil in Block 10.
AGIP ECUADOR OIL B.V, of November 21, 2010 (Evidence file, volume 18, pages 9711, 9736).

349

The representatives requested the Court to “call on the State to remove all explosives found on the surface of the
territory, as the Sarayaku requested in the process of provisional measures.” In order for this to occur, “the State must
conduct a search of at least 500 meters on both sides of the E16 seismic line which passes through Sarayaku.” Similarly, they
asked the Court to “order the Ecuadorian State to treat the pentolite located underground in accordance with the plan
proposed by Professor Kanth, based on determining the number of points where the pentolite is buried, bury the detonating
cables, mark the points where these are buried and declare the area as a recovery zone.” Finally, they proposed that “the
process described be executed by the State as soon as possible, [and that] every phase of this management plan be
submitted for consultation and agreement to the Kichwa People of Sarayaku, who should continue to receive external advice
regarding the process.”

348

297. Furthermore, it was reported that in November 2010, the State had signed an “Agreement
Modifying the Contract for Provision of Services for the Exploration and Exploitation of Hydrocarbons
(crude oil) in Block 10 of the Ecuadorian Amazon region349” with the concessionaire company of the
new “Block 10,” and that the redefined area would include a portion of approximately 80,000

296. The Court has been informed by the State and the representatives that, in November 2010,
PETROECUADOR and the CGC company signed an Act of Termination by Mutual Agreement of the
contract of participation for the exploration and exploitation of crude oil in Block 23 (supra para.
123). In addition, the representatives referred to several announcements by State authorities of the
hydrocarbons sector regarding a call for new bids for oil exploration in the south-central Amazon
region of Ecuador, in the provinces of Pastaza and Morona Santiago. Specifically, it was alleged that
at least eight blocks were to be exploited in the southeast Amazon, including Pastaza Province, and
that the new bidding round would include the Sarayaku territory.

a) Due prior consultation

B.2 Guarantees of non-repetition

danger involved.348 The State did not present any observations in this regard. The case file contains
no specific argument, technical expert testimony, or evidence of a different nature that indicates
that the measure proposed by the Sarayaku Peoples is not the most appropriate and safe option,
and the most consistent with their worldview, for neutralizing the buried explosives. Therefore, the
Court orders that, in accordance with the technical expert testimony presented in this process, and
until a better solution is agreed upon by the parties at the domestic level, the State shall: i)
determine the number of points where the pentolite is buried; ii) bury the detonator cables so that
they are inaccessible and the explosive can degrade naturally; and iii) properly mark the burial
locations, including planting local tree species that do not grow roots deep enough to cause an
accidental explosion of pentolite. In addition, the State shall adopt the measures necessary to
remove any machinery, structures and non-biodegradable waste remaining as a result of the oil
company’s activities, and shall reforest those areas that may still be affected by the construction of
trails and camps required for seismic research. These tasks shall be carried out after a process of
prior, free and informed consultation with the Sarayaku Community, which shall authorize the entry
and presence on its territory of the materials and persons required for this purpose.

viii. ensure that the right to prior consultation “includes respect for the right to prior, free and informed consent in
accordance with current international standards”.
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302. In this case, the Court has determined that the violations of the rights to prior consultation,
cultural identity and cultural integrity of the Sarayaku Community resulted from the actions and
omissions of various officials and institutions that failed to guarantee those rights. The State shall
implement, within a reasonable period and with the corresponding budgetary provisions, mandatory
programs or courses that include modules on domestic and international human rights standards
concerning indigenous peoples and communities, aimed at law enforcement officials and others
whose functions involve relations with indigenous peoples, as part of the general and continuing
training of civil servants in the respective institutions, at all hierarchical levels.

c) Training of state officials on the rights of indigenous peoples

301. With respect to the domestic legal system which recognizes the right to prior, free and
informed consultation, the Court has already noted that, in the evolution of the international corpus
juris, the Ecuadorian Constitution of 2008 is one of the most advanced in the world on this matter.
However, the Court has also confirmed that the right to prior consultation has not been sufficiently
and adequately regulated through appropriate regulations for its practical implementation. Thus,
under Article 2 of the American Convention, the State must adopt, within a reasonable period, any
legislative, administrative or other type of measures that may be necessary to effectively implement
the right to prior consultation of indigenous peoples, communities and nations and modify those
measures that inhibit its full and free exercise, for which purpose the State must ensure the
participation of the communities themselves.

b) Regulation of the right to prior consultation in domestic law

300. The Court further recalls that processes of participation and prior consultation must be
carried out in good faith throughout all the stages of preparation and planning of any project of this
nature. Moreover, according to the international standards applicable in such cases, the State must
effectively ensure that any plan or project that affects, or could potentially affect the ancestral
territory, includes prior comprehensive studies on the environmental or social impact, carried out by
technically qualified and independent entities, and with the active participation of the indigenous
communities involved.

299. While it is not appropriate to rule on new bidding rounds that the State may have initiated, in
the present case, the Court has determined that the State is responsible for the violation of the right
to communal property of the Sarayaku People, for having failed to adequately guarantee their right
to consultation. Therefore, as a guarantee of non-repetition, the Court orders that, in the event that
the State should seek to carry out activities or projects for the exploration or exploitation of natural
resources, or any type of investment or development plans that imply potential repercussions for
the Sarayaku territory or affect essential aspects of their worldview or life, integrity or cultural
identity, the Sarayaku Community shall be previously, adequately and effectively consulted, in full
compliance with the international standards applicable to this subject matter.

[…] there will be no oil exploitation here without prior consultation […] No new round will begin without
informed consultation. […] we will not do any oil exploitation behind the back of the communities but rather
through the dialogue that will take place at some point, if we decide to begin oil exploitation […] here. There
will be no oil development without open and frank dialogue; not a dialogue made by the oil company, as has
always been charged. We have changed the legislation so that the dialogue is initiated by the government
and not by the extractive industry […]

298. In this regard, it is appropriate to recall that the Secretariat for Legal Affairs of the
Presidency of the Republic of Ecuador, in acknowledging the State’s responsibility in this case, stated
that:

hectares of Block 23. This would affect the territory of Kichwa communities in the upper basin of the
Bobonaza river and the Achuar Association of Shaime, as well as a portion of the Sarayaku territory.

440

a) Public act of acknowledgment of State responsibility

Measures of satisfaction

this Judgment, in its entirety, to be posted on an official website for a period of one year.

the official summary of this Judgment issued by the Court, once only, in a newspaper with
wide national circulation; and

the official summary of this Judgment issued by the Court, once only, in the Official Gazette;
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Cf. Case of Cantoral Benavides v. Peru. Reparations and Costs, para. 79 and Case of Forneron and daughter v.
Argentina, para. 183.

351

Cf. Case of Cantoral Benavides v. Peru. Reparations and Costs. Judgment of December 3, 2001. Series C No. 88,
para. 81 and Case of Atala Riffo and Daughters, para. 263. See also Case of the Moiwana Community, Preliminary
Objections, Merits, Reparations and Costs, paras. 216 and 217 and Case of Xákmok Kásek v. Paraguay, para. 297.
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308. Furthermore, the Court considers it appropriate for the State to publicize, through a radio
station with wide coverage in the southeastern Amazon, the official summary of the Judgment, in

-

-

-

307. In this regard, the Court considers, as it has in other cases351, that the State must publish,
within six-months from the date of legal notice of the present Judgment:

306. The representatives requested that “the relevant parts of the judgment be published at least
once in the Official Gazette and in another newspaper of national circulation, both in Spanish as well
as Kichwa.” The Commission and the State made no comment on this matter.

b) Publication and broadcasting of the Judgment

305. Although in this case the State has already acknowledged its responsibility on the territory of
the Sarayaku, the Court considers, as it has in other cases350, that in order to repair the damage
caused to the Sarayaku People, particularly through the violation of their rights to selfdetermination, cultural identity and prior consultation, that the State should carry out a public act
acknowledging its international responsibility for the violations set forth in this Judgment. The place,
terms and conditions of this act shall be determined through prior consultation and in agreement
with the Community. The act shall take place during a public ceremony; in the presence of senior
State officials and members of the Sarayaku Community; in the Kichwa and Spanish languages and
shall be widely publicized in the media. The State has one year as from notification of the Judgment
to comply with this measure.

304. The Commission did not formulate similar requests and the State made no reference to the
request of the representatives.

303. The representatives requested that the Court order the State to “[c]onduct a public act of
acknowledgment of responsibility, previously agreed to by the Sarayaku Community and its
representatives, in relation to the violations established in the eventual judgment of the Court.”
They added that “this act should be carried out in the Community’s territory, in a public ceremony,
with the presence of the President of the Republic and other senior State authorities, and to which
members of the neighboring communities of the Bobonaza River basin are invited.” Moreover, in the
course of said act, “the State should recognize that the Sarayaku are a peaceful people who have
fought for over 14 years to defend the integrity of their territory and preserve their culture and
means of subsistence.” They also requested that […] the “State should dignify the image of the
Sarayaku leaders who have suffered threats, harassment and insults because of their work in
defense of the territory and its People and, for this reason, have been beneficiaries of the provisional
measures.” Finally, they requested that the Court order the State to “[c]onduct the public act of
recognition in Spanish as well as in the Kichwa language, and […] disseminate it through the
national media.”

B.3

441
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This item includes: a) lost income due to the inability to plant and sell their farm products, which resulted in their
having to purchase products in the markets. According to the representatives, the losses incurred by not being able to plant
the cassava crop that year alone amounted to $ 64,000 (sixty-four thousand dollars of the United States of America). In
addition to supplementing their diet because of food shortages caused by the scarcity of game and fish due to the seismic
activities, each of the 160 families in the community had to spend $ 34 (thirty-four dollars of the United States of America)
per month for six months during the state of emergency and 8.5 US. dollars (eight dollars and fifty cents of the United States
of America) during the eight months that followed, b) interruption of the community’s other production activities, such as
building canoes, houses and crafts; c) serious impact on community tourism in Sarayaku, reducing the direct income received
by project managers from tourists, associated with spending on food, accommodation and jungle tours offered by community
guides. They also claimed that each tourist paid $ 15 (fifteen dollars of the United States of America) for admission to the
territory. They claimed that on average, about 200 tourists a year entered the Sarayaku territory, a source of income that
was interrupted for two years. In other words, after the conflict they failed to receive a total of $ 6,000 (six thousand dollars
of United States of America) assigned to a community fund, and d) the loss of some Sarayaku development projects such as
fish farming and the program on community economics. In the brief of final arguments, the representatives stated that
“[a]ccording to the new census mentioned above, it is estimated that the Sarayaku Community has 206 nuclear families and
not 160 as indicated in [the] ESAP”, and that “the Sarayaku have reviewed the calculations made of the losses incurred on
their farms (chacras), given the inclusion of some incorrect facts in the ESAP.” For this reason they presented a new request
that includes income not earned due to their inability to grow and sell their farm products, which resulted in their having to
buy products in the market. Thus, the amount that the representatives are requesting that the Court set in equity for this
item is USD$ 618,000 (206 families x two farms each x 150 quintales of yucca x USD$ 10 per quintal).

354

This item includes: a) “The opening of seismic trails and of seven heliports in the territory destroying large tracts of
forest”; b) “The destruction of caves, water sources and underground rivers required for drinking water for the community”;
c) “The cutting of trees and plants of great cultural, environmental and subsistence value for the Sarayaku”; d)
“environmental pollution, waste and garbage left behind by workers in the territory”; e) “Highly dangerous explosives
abandoned on the surface and subsurface of the Sarayaku territory, which still remain today.”
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Cf. Case of Bámaca Velásquez V. Guatemala. Reparations and Costs. Judgment of February 22, 2002. Series C No.
91, para. 43; and Case of González Medina and family v. Dominican Republic, para. 310.
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311. The representatives asked the Court to determine, in equity, compensation for pecuniary
damages, to be paid directly the Sarayaku People, for the damage caused to their territory and
natural resources353; the effects of the cessation of production activities by the Sarayaku during the
six months that the “state of emergency” lasted354; the effects of the actions undertaken to defend

310. The Commission requested that the Court order the State to make reparation “at the
individual and the community level, for the consequences of the violations” and that, in determining
the pecuniary damages and other claims made by the representatives, it consider the worldview of
the Sarayaku People and the effect on the Community itself and its members as a result of being
prevented from using, enjoying and disposing of their territory and, among other consequences,
being prevented from carrying out their traditional subsistence activities.”

a) Arguments of the parties

309. The Court has developed case law on the concept of pecuniary damages and the
circumstances in which compensation must be paid. This Court has established that pecuniary
damage contemplates “the loss or detriment to the income of the victims, the expenses incurred as
a result of the facts, and the monetary consequences that have a causal nexus with the facts of the
sub judice case.”352

C.1 Pecuniary damages

C. Compensation for pecuniary and non-pecuniary damages

Spanish, Kichwa and other indigenous languages of the sub-region, with the relevant interpretation.
The radio broadcast shall take place every first Sunday of the month, on at least four occasions. The
State has one year from notification of this Judgment to comply with this measure.

Cf. Evidence file, volume 10, page 6398.
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Cf. Evidence file, volume 10, page 6588 and following pages.
Cf. Evidence file, volume 11, page 6753 and following pages.
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362
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Cf. Evidence file, volume 10, page 6396.
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Specifically, the report describes land clearance activities along the trails for laying seismic lines, for the camps, for
trails in the drop zones, and trails for the heliport.

359

Cf. Evidence file, volume 10, page 6158.
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The representatives claimed that this restriction implied additional transport costs because Sarayaku members had no
choice other than to travel by air for urgent matters, which increased the community’s expenses as each plane trip costs an
average of $250 (two hundred fifty dollars of the United States of America). They added that the restrictions on freedom of
movement had also hampered the following activities: a) entry of tourists; b) sales of Sarayaku products to the cities; c) the
entry of basic commodities from the city, which had to be transported by plane, multiplying the costs; d) entry of goods for
stores in Sarayaku; and e) because it was impossible for Sarayaku members to travel by river, they had to travel by plane to
leave Sarayaku, which increased transportation costs.

356

According to the allegations, the defense of the territory implied many expenses for the Sarayaku leaders, who had
to travel to different parts within and outside the country. They added that the community tourism business went bankrupt.

355

313. Regarding the damage to the Sarayaku territory and its natural resources, the Court notes
that a report by the Human Rights Commission of the National Congress of the Republic of
Ecuador357 was submitted, which indicates that “the State, through the Environmental Ministry and
the Ministry of Energy and Mines violated […] the political Constitution of the Republic by not
consulting with the community regarding the plans and programs for exploration and exploitation of
non-renewable resources found on their land and which could have environmental and cultural
effects.” Said report specifically refers to the “significant negative impact on the flora and fauna in
the region due to the destruction of forests and the construction of heliports.” Moreover, in relation
to this matter, a report of the Ministry of Energy and Mines Ministry358 was submitted, which gives
details of the “land clearance” to be carried out in the seismic exploration process.359 At the same
time, the Court confirms that the rest of the supporting documentation furnished by the
representatives consists of documents produced by the Sarayaku themselves (press releases360 or
testimonies from the Self-Assessment document361) and an excerpt from a social study on the
impacts on the quality of life and food security and sovereignty in Sarayaku.362

b) Considerations of the Court

312. The State argued that the damage caused to the Sarayaku People’s territory and its natural
resources, as well as expenses incurred by its members to move around, had not been proven and
that no reports or inspections had been submitted to support the request It claimed that the alleged
lack of tourists was due “to the position taken by the leaders against the work of the foreign
company” and that the “conflicts created by them and their refusal to establish negotiation
mechanisms were the major causes of these situations.” Regarding the lack of yucca production and
the need to purchase other basic staples, the State alleged that the Sarayaku had not presented
documents or evidence to justify these assertions. As to the losses suffered by the community
tourism agency, “Papango Tours,” the State noted that in order to demonstrate bankruptcy, it is
necessary to present a series of documents, such as annual balances, income and loss statements,
and the documents submitted to the Internal Revenue Service. Finally, the State asserted that the
Sarayaku People’s freedom of movement along the Bobonaza River was not restricted and “that the
activities which, according to the Sarayaku Community, were not possible due to the restriction on
their right to free passage, must be properly demonstrated, that is, duly supported.”

their territory355, and the economic impact of the restrictions on their freedom of movement along
the Bobonaza River.356
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Cf. Case of Neira Alegría et al., Reparations and Costs, para. 50 and Case of Atala Riffo and Daughters, para. 291.
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Cf. Case of the “Street Children” (Villagrán Morales et al.) v. Guatemala. Reparations and Costs, para. 84 and Case
of Forneron and Daughter v. Argentina, para. 194.
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Cf. Case of Aloeboetoe et al. v. Suriname. Reparations and Costs. Judgment of September 10,1993. Series C No. 15,
para. 87, and Case of Atala Riffo and Daughters, para. 291.
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Cf. Case of Velásquez Rodríguez, Reparations and Costs, para. 27 and Case of Atala Riffo and Daughters, para. 291.
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a) Arguments of the parties

318. In its case law, the Court has developed the concept of non-pecuniary damage and has
established that it may “include both the suffering and distress caused to the direct victims and their
families, and the impairment of values that are highly significant to them, as well as other afflictions
of a non-pecuniary nature, which affect the living conditions of the victims or their families.”366

C.2 Non-pecuniary damages

317. Consequently, the Court establishes the amount of US $90,000.00 (ninety thousand dollars
of the United States of America) as compensation for pecuniary damages. This sum shall be paid to
the Association of the Sarayaku People (Tayjasaruta) within one year of notification of this
Judgment, so that the Community may decide, in accordance with its own decision-making
mechanisms and institutions, how to invest the money, among other things, for the implementation
of educational, cultural, food security, health and eco-tourism development projects or other works
or projects of collective interest that the Community considers as priorities.

316. Similarly, although no supporting documents were presented for the expenses incurred, it is
reasonable to assume that the actions and efforts undertaken by members of the Community
generated costs that should be considered as emerging damages, particularly with regard to the
actions or procedures to arrange meetings with the various public authorities and other
communities, for which their leaders or members have needed to travel. Accordingly, the Court
establishes, in equity, compensation for the pecuniary damages, bearing in mind that: i) members
of the Sarayaku People incurred expenses in carrying out actions and negotiations at the domestic
level to demand the protection of their rights; ii) their territory and natural resources were
damaged, and iii) the Community’s economic situation was affected by the suspension of production
activities during certain periods.

315. The Court notes that the evidentiary elements submitted are not sufficient or specific enough
to determine the income lost by members of the Sarayaku Community due to the suspension of
their daily activities during some periods, and the growing and sale of farm products, and for the
alleged costs incurred to supplement their diet because of the food shortages during some periods,
or for the impact on community tourism. Furthermore, the Court notes that the amounts requested
for pecuniary damages vary significantly between the brief of pleadings and motions and the final
written arguments submitted by the representatives. Although this is understandable because of the
difference in the number of families initially indicated, which emerged after the census was carried
out in Sarayaku, the differences in the criteria used by the representatives to calculate the pecuniary
damages are not clear. However, given the circumstances of this case, it is reasonable to conclude
or presume that as a result of these events, the members of the Sarayaku Community incurred a
number of expenses and lost earnings which, in turn, affected their ability to use and enjoy the
resources on their territory, particularly due to their restricted access to areas used for hunting,
fishing and general subsistence. Moreover, given the location and way of life of the Sarayaku People,
the difficulty in proving those and losses and pecuniary damages is understandable.

314. The principle of equity has been used in the jurisprudence of this Court to quantify nonpecuniary damages363and pecuniary damages.364 However, the use of this criterion does not mean
that the Court may act discretionally in setting the amounts of compensation.365 It is up to the
parties to clearly specify the proof of damage suffered, as well as the specific connection between
the pecuniary claim with the facts of the case and the violations alleged.
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Specifically, they argued that a) it affected the life project of many members of the community, who were forced to
leave their previous occupations to devote themselves entirely to the defense of their territory, and b) development projects
in the community such as the fish farming project, the communitarian economy, the conservation of the territory, the
community tourism, and the university of Sarayaku were “delayed, hindered or thwarted.”

371

The representatives argued that regarding this point a) "tension has been constant with neighboring communities,
especially with the Canelos community, with which it is still working to improve relations" b) "the conflict raised tensions
between the Sarayaku families themselves, both because of disputes over allowing the oil company to enter and the lack of
time to devote to family life," and c) the divisions caused by the company led to the expulsion and punishment of members of
Sarayaku, [and] situations of strife and distrust.” In this regard, it indicated that the consequences “of these conflicts have
had an impact to date, as evidenced by the situation created by the attempted secession of the territory and creation of the
Kutukachi community.”

370

On this point the representatives indicated that a) as a result of food shortages during and after the "state of
emergency" to defend the territory of Sarayaku, "its members suffered various illnesses such as malnutrition, fever, diarrhea,
vomiting, headaches, increased gastritis and anemia, hepatitis B and other illnesses," b) the conflict seriously disrupted the
security, tranquility and lifestyle of members of the People, who feel that [anytime] anything can happen and [that] all
threats could be real,” c) the children have lived in fear of the militarization of the territory and the fate of their parents and,
as a result of the suspension of classes, did not return to their studies; d) the effects of the threats, harassment and physical
abuse to which they were subjected still continue to this day as "Sarayaku members continue to fear for the future of their
territory," e) "as a result of the actions of the State, the Sarayaku People have been stigmatized as a 'guerilla' people and as
'a true state within a State', with ties to subversive activities, which has affected their relations with much of Ecuadorian
society.”

369

In this regard, they added that “the traditional education, and that of children and young people was also affected
due to the suspension of classes in schools for three months, during which time young children were left in the houses and
young people joined the Peace and Life camps to protect their territory.” They also mentioned that "many of the Sarayaku
leaders had to abandon their studies at the University of Sarayaku, created by a cooperation project between Ecuadorian
universities and a Spanish university, since they had to defend the territory and therefore could not obtain their college
degree.”

368

In this regard, they noted that the arrival of the oil company and the damage it caused to the territory meant that
“the spirits that inhabited these places fled to other places taking with them the elements of the jungle like animals and
spiritual strength.” In addition, they mentioned other damage to their worldview, namely: a) The destruction of the sacred
site of Shaman Cesar Vargas, including the Lispungu tree, and the Wichu Kachi mountain, or place of the parrots, b) the
destruction of trees and plants of great value for traditional medicine; c) harm to sacred sites, and d) inability to celebrate
the Uyantsa festival for two years.

367

321. The State pointed out that the representatives’ arguments regarding non-pecuniary damages
are, in several respects, “absolutely dysfunctional in the cultural context of a Quichua indigenous
community in the Amazon because they appear as isolated aspects, which contradicts the ethos of
the Sarayaku indigenous worldview.” Regarding the alleged threats to the Community’s livelihood
and cultural identity due to the damage to the territory and other alleged facts, the Stated added
that in the “Amazonian Quichua mind-set, social, community and environmental order with nature is
revitalized through a process of hierarchical symbolic re-adjudication that does not involve state
intervention and, on the contrary, is a matter for the cultural agents of each community.” As to the
allegation that the community was deprived of education, health, communal relations and collective
development projects, the State argued “that the ecological and social conditions in Sarayaku are
not seriously at risk as there is a significant flow of tourists each month and community-based
tourism has become an alternative form of development, that is, eco-development.” Finally, the

320. The representatives asked the Court to set an amount in equity as compensation to repair
the non-pecuniary damages suffered by the Sarayaku Peoples which resulted in the following
encumbrances: the threat to the livelihood and cultural identity of the Community due to the
damage to the territory367; the impact on the education of the children and young people368; the
effects on health and safety369; on family and community relationships370 and on individual life
projects and collective development projects.371

319. The Commission requested that the Court establish in equity the amount of compensation for
moral damages caused to the Sarayaku Community and its members, “for the suffering, anguish,
and indignities to which they have been subjected during the years in which their right to use, enjoy
and dispose of their territory has been limited” and for the other alleged violations.
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Considerations of the Court
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Cf. Case of Chaparro Álvarez and Lapo Iñiquez v. Ecuador. Preliminary Objections, Merits, Reparations and Costs.
Judgment of November 21, 2007. Series C. No. 170, para. 275 and Case of González Medina and family, para. 326.
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Cf. Case of Garrido and Baigorria v. Argentina, Reparations and Costs, para. 82 and Case of González Medina and
family, para. 325.

Cf. Case of Chaparro Álvarez and Lapo Iñiquez V. Ecuador, Preliminary Objections, Merits, Reparations and Costs
para. 277 and Case of González Medina and family, para. 326.

The representatives requested the Court to order the State to reimburse the Center for Justice and International Law
(CEJIL), for costs and expenses incurred in representing the victims and their families in the international process beginning
in 2003 and to set in equity the amount of $ 28,056.29 for expenses, and that such payment be made directly by the State to
the representatives. Finally, they requested that the Court set in equity the sum of USD$ 15,791.00 to cover the costs
incurred by CEJIL since the presentation of the brief of pleadings and motions up to the present. Finally, they requested that
they be awarded the future costs generated, which include, inter alia, "travel and additional expenses of witnesses and
experts to the possible hearing before the Court; travel by the representatives to the Court; and the costs involved in
obtaining future evidence.” In total they requested that the Court establish in equity the sum of USD$ 43,847.29.
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374
The representatives requested reimbursement for costs and expenses incurred by the defense, undertaken by the
attorney Mario Melo, as a member of the Center for Economic and Social Rights - CDES-between 2003 and 2007, and as a
member of the Pachamama Foundation team from 2007 to date. In particular, they listed “the costs incurred for their
professional services and the travel costs to places such as Puyo and Sarayaku in Ecuador, Washington DC (United States)
and San José (Costa Rica) to attend proceedings in this case; the collection of evidence and the notarization of documents
have been covered by the CDES and Pachamama Foundation for the sum of $ 13,569.97 per year.” Therefore, they requested
that the Court order payments to cover the costs incurred by the CDES and the Pachamama Foundation, in equity. In their
final written arguments, they also requested, in addition to the aforementioned costs and expenses, reimbursement of costs
and expenses incurred by representatives of the Kichwa People of Sarayaku since the presentation of the brief of pleadings
and motions in September 2010 to the holding of the public hearing in this case at the seat of the Court in Costa Rica.
Accordingly, the requested that the Court order payment, in equity, to the aforementioned CDES and Pachamama
organizations, for the sum of USD$ 13,569.97. In total, they requested the Court to set in equity the amount of USD$
73,569.97.

330. With respect to the expenses claimed by the attorney Mario Melo, the Court finds that some
of the vouchers do not identify the payments that are to be assessed. The items referred to have
been equitably deducted from the calculations established by the Court. Similarly, as in other cases,
it is evident that the representatives incurred costs in the processing of the case before the InterAmerican Human Rights System. As to the expenses claimed by CEJIL, the Court notes that some of

329. Accordingly, the Court reiterates that the claims of the victims or their representatives in
relation to costs and expenses, and any supporting evidence, must be submitted at the first
procedural opportunity granted to them, namely, in the brief containing pleadings and motions, even
though such claims may be subsequently updated, according to new costs and expenses incurred in
connection with these proceedings.377 Likewise, it is not sufficient to submit only probative
documents; the parties must also develop arguments that relate the evidence to the facts under
consideration, and, in the case of alleged financial disbursements, the items and their justification
must be clearly described.378

328. As the Court has indicated, costs and expenses are part of the reparations, provided that the
actions carried out by the victims to obtain justice involve expenditures that must be compensated
for when the State’s international responsibility is declared in a sentence. In terms of
reimbursement, it is up to the Court to make a prudent estimate of the extent of the costs incurred
in proceedings before the authorities of the domestic courts and in the proceedings before this
Court, taking into account the specific circumstances of the case and the nature of the international
jurisdiction for the protection of human rights. The Court shall make this assessment based on the
principle of equity and the expenses identified by the parties, provided the quantum is reasonable.376

D.2

327. For its part, the State presented no comments regarding the representatives’ claims for costs
and expenses.

the Inter-American System374; and expenses incurred by CEJIL.375 In total, they requested that the
Court set in equity the sum of USD $ 152,417.26 for costs and expenses.

With regard to this item, they stated that “over the past seven years, the actions related to the case have forced
leaders and members of Sarayaku to regularly travel to the cities of Puyo and Quito (Ecuador), Washington OC (USA).
Asuncion (Paraguay) and San José (Costa Rica). " They added that while some of the expenses incurred are covered by
NGOs, there have been other expenses that have had to be covered by the Sarayaku and that “these expenses amount [...]
to a sum of five thousand dollars a year [... ] Since the Sarayaku people have not saved receipts for most of the costs
incurred, they are asking the Court to order in equity a payment for the sum of 35,000 USD.” In their final written
arguments, the representatives pointed out that the Sarayaku People received support from the Victims’ Legal Assistance
Fund of the Court, for which reason they did not request the reimbursement of any expenses additional to those included in
the brief.
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Cf. Case of Garrido and Baigorria v. Argentina. Reparations and Costs. Judgment of August 27, 1998. Series C. No.
39, para. 79 and Case of Forneron and daughter v. Argentina, para. 198.
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326. The representatives asked the Court to order the State to pay costs and expenses in benefit
of the Sarayaku Community, and its representatives, Mario Melo and CEJIL, for the following:
expenses incurred by the Sarayaku People373; expenses incurred by the attorney Mario Melo before

325. The Commission requested that the Court “after hearing the representatives of the injured
party, order the State to pay the costs and expenses […], taking into account the special
characteristics of the […] case.”

D.1 Arguments by the parties

324. As the Court has indicated on previous occasions, costs and expenses are included under the
heading of reparations as established in Article 63(1) of the American Convention.372

D. Costs and Expenses

323. Bearing in mind the compensation ordered by the Court in other cases, and in consideration
of the circumstances of this case, the suffering caused to the Sarayaku People, to their cultural
identity, the impact on their territory, particularly due to the presence of explosives, as well as the
changes caused in their living conditions and way of life and other non-pecuniary damages that they
suffered, the Court deems it appropriate to set, in equity, the amount of US $1,250,000.00 (one
million, two hundred and fifty thousand dollars of the United States of America) for the Sarayaku
People as compensation for non-pecuniary damages. This amount shall be paid to the Association of
Sarayaku People (Tayjasaruta), within one year as from notification of this Judgment, so that the
money may be invested as the Community sees fit, in accordance with its own decision-making
mechanisms and institutions, among other things, for the implementation of educational, cultural,
food security, health and eco-tourism development projects or other communal works or projects of
collective interest that the Community considers a priority.

322. In declaring the violations of the rights to communal property and consultation, the Court
took into account the serious impacts suffered by the Community and its members, having regard to
of their deep social and spiritual relationship with their territory, and in particular, the destruction of
parts of the forest and certain places of great symbolic value.

b) Considerations of the Court

State asserted that it had invested more than half a million dollars in Sarayaku since 2004, including
in a project entitled “Development of the Life Plan of the Sarayaku Community.” It added that “all
this investment is the result of the oil revenues, from which Sarayaku is one of the indigenous
communities that has benefited the most,” and, therefore “considers that no real changes exist to
the life project of its inhabitants” and that their claim “exceeds the scope of the potential and
collateral damage caused by the lack of protection from the state apparatus.”
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Therefore,
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AG/RES. 2426 (XXXVIII-O/08) Resolution adopted by the OAS General Assembly during its Thirty-Eighth Regular
Session, during the fourth plenary session, held on June 3, 2008, “Creation of the Legal Assistance Fund of the InterAmerican Court of Human Rights”, Operative paragraph 2.a, and Resolution CP/RES. 963 (1728/09), Article 1(1).

380

DECLARES:

THE COURT

341.

X
OPERATIVE PARAGRAPHS

340. Provisional measures were ordered from the time this case was under consideration by the
Inter-American Commission (supra para. 5), for the purpose of protecting the lives and integrity of
the members of the Sarayaku Community through a series of actions to be implemented by the
State. The protection ordered was intended to prevent, inter alia, the thwarting of potential
reparations that the Court might order in its favor. For the purpose of assessing the information
contained in the provisional measures file (supra para. 48) and, unlike most other cases, the
particular group of beneficiaries of such measures of protection are identical to the beneficiaries of
the measures of reparations ordered in this Judgment on merits and reparations. In other words, the
duty to protect the rights to life and personal integrity of the members of the Sarayaku People,
initially set out in the orders for provisional measures, are, hereafter, covered by the reparations
ordered in this Judgment, which must be complied with from the moment the State receives legal
notice thereof. Thus, given the special nature of the present case, the State’s obligations within the
provisional measures framework, are replaced by the measures ordered in this Judgment and,
therefore, their implementation and enforcement shall be subject to the monitoring of compliance
with the Judgment instead of the provisional measures. Consequently, the provisional measures
380
no longer have any effect.

G. Provisional measures

339. If the State should fall into arrears with its payments, it shall pay interest on the total
amount owed at the current bank rate in Ecuador.

338.
The amounts allocated in this Judgment as compensation and reimbursement of costs and
expenses shall be delivered to the beneficiaries in their entirety in accordance with the provisions of
this Judgment, without deductions derived from future taxes.

337. If, for reasons attributable to the beneficiaries, it is not possible for them to receive the
amounts ordered within the indicated period, the State shall deposit those amounts in an account
held in the beneficiaries’ name or in a certificate of deposit from a financial institution in Ecuador
under the most favorable financial terms allowed by law and customary banking practice. If, after 10
years, the compensation has not been claimed, these amounts shall be returned to the Ecuadorian
State with the accrued interest.

Similarly, Cf. Case of Fermín Ramírez v. Guatemala. Merits, Reparations and Costs. Judgment of June 20, 2005. Series
C N. 126, Operative paragraph 14. See also relevant decisions in the Case of Raxcacó Reyes v. Guatemala. Merits,
Reparations and Costs. Judgment of September 15, 2005. Series C No. 133, Operative paragraph 15. Likewise, see Case of
Mayagna (Sumo) Awas Tingni Community v. Nicaragua. Provisional measures. Order of the Inter-American Court of
November 26, 2007, para. Considering paragraphs 10 and 11; and Case of Indigenous Community Sawhoyamaxa v.
Paraguay. Monitoring compliance with Judgment. Order of the Inter-American Court of February 2, 2007, Considering
paragraphs 8 to 21.

336. The State shall discharge its obligations by making the payment in dollars of the United
States of America.

335. The State shall pay the compensation established in respect of pecuniary and non-pecuniary
damages, as well as reimbursement for legal costs and expenses (supra para. 331), directly to the
Sarayaku Community, through its own authorities, and shall pay the corresponding amount for costs
and expenses directly to the representatives, within one year from notification of this Judgment,
under the terms of the following paragraphs.

F. Method of compliance with the payments ordered

334. In consideration of the violations declared in this Judgment, the Court orders the State to
reimburse the Fund in the amount of US $6,344.62 (six thousand three hundred forty-four dollars
and sixty-two cents in United States dollars) for the aforementioned expenses related to the public
hearing. This amount shall be repaid within 90 days of notification of the present Judgment.

333. The State had the opportunity to present its observations on the expenditures made in the
present case, which amounted to the sum of US $6,344.63 (six thousand three hundred forty-four
dollars and sixty-two cents of the United States of America). However, it did not submit any
observations in this regard. Consequently, it is up to the Court, pursuant to Article 5 of the Rules of
the Fund, to assess the appropriateness of ordering the respondent State to reimburse the Legal
Assistance Fund for the expenditures incurred.

332. In 2008, the General Assembly of the Organization of American States (hereinafter “OAS”)
created the Legal Assistance Fund of the Inter-American Human Rights System to “facilitate access
to the Inter-American human rights system by persons who currently lack access to the resources
needed to bring their case before the system.”379 In the present case, the victims were granted the
necessary financial assistance from the Legal Assistance Fund for Mr. Sabino Gualinga, Mr. Marlon
Santo and Mrs. Patricia Gulinga and Mrs. Ena Santi to appear at the public hearing (supra paras. 8
and 11).

E. Reimbursement of expenses to the Victims’ Legal Assistance Fund

331. In this case, the expenses incurred by the Sarayaku People have already been taken into
account in determining the compensation for pecuniary damages (supra paras. 316 and 317).
Furthermore, the Court determines, in equity and in consideration of certain supporting
documentation on expenses, that the State shall pay the total sum of USD$ 58,000.00 (fifty-eight
thousand dollars of the United States of America) for costs and expenses. Of that amount, the State
shall directly pay the sum of USD $ 18,000.00 to CEJIL. The rest of the amount set shall be paid to
the Association of the Sarayaku People (Tayjasaruta), so that it may distribute it as appropriate
among the other persons and, where applicable, organizations that have represented the Sarayaku
People before the Inter-American System. During the monitoring of compliance with this Judgment,
the Court may order the State to reimburse the victims or their representatives for subsequent
reasonable and adequately proven expenses.

the receipts submitted do not clearly show a connection with outlays linked to this case. However,
the Court also notes that the representatives incurred various expenses related to, among other
things, the collection of evidence, transportation and communications services in domestic and
international proceedings in this case.
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This Judgment constitutes per se a form of reparation.

Pablo Saavedra Alessandri
Secretary
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Diego García-Sayán
President
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Rhadys Abreu Blondet

Leonardo A. Franco

Done in Spanish and English, the Spanish text being authentic, in San Jose, Costa Rica, on June 27,
2012.

11.
The Court shall monitor full compliance with this Judgment, by virtue of its authority and in
compliance with its obligations under the American Convention, and shall close this case once the
State has fully complied with the provisions established in this Judgment.

10.
The provisional measures ordered in this case have been annulled, under the terms of
paragraph 340 of this Judgment.

5.
The State shall implement, within a reasonable period and with the respective budgetary
provisions, mandatory training programs or courses consisting of modules on national and
international standards on the human rights of indigenous peoples and communities, aimed at

4.
The State shall adopt the legislative, administrative or any other type of measures necessary
to give full effect, within a reasonable period, to the right to prior consultation of indigenous
peoples, communities and nations and to modify those that prevent their free and full exercise, for
which purpose it shall ensure the participation of the communities themselves, under the terms of
paragraph 301 of this Judgment.

3.
The State shall consult the Sarayaku People in a prior, adequate and effective manner, and in
full compliance with international standards applicable to this matter, in the event that any activities
or projects for the exploration or extraction of natural resources, or investment, development or
other type of plans, were to be carried out that would imply potential damage to their territory,
under the terms of paragraphs 299 and 300 of this Judgment.

2.
The State shall neutralize, deactivate and, if applicable, remove all pentolite left on the
surface and buried in the territory of the Sarayaku People, based on a consultation process with the
Community, in accordance with the means and methods described in paragraphs 293 to 295 of this
Judgment.

1.

By unanimity, that:

AND ORDERS:

5.
It is not appropriate to analyze the facts of this case in light of Articles 7, 13, 22, 23 and 26 of
the American Convention, or of Article 6 of the Inter-American Convention to Prevent and Punish
Torture, for the reasons stated in paragraphs 228 to 230 and 252 to 254 of this Judgment.

4.
The State is responsible for the violation of the right to a fair trial [judicial guarantees] and to
judicial protection, recognized in Articles 8(1) and 25 of the American Convention, respectively, in
relation to Article 1(1) thereof, to the detriment of the Kichwa Indigenous People of Sarayaku,
pursuant to paragraphs 272 to 278 of this Judgment.

9.
The State shall, within a period of one year as of notification of this Judgment, provide the
Court with a report on the measures adopted to comply with the Judgment, without detriment to the
provisions of Operative paragraph two, in relation to paragraphs 293 to 295, of this Judgment.

8.
The State shall pay the amounts established in paragraphs 317, 323 and 331 of this
Judgment, as compensation for pecuniary and non-pecuniary damages, and as reimbursement for
costs and expenses, under the terms established in the aforesaid paragraphs, and in paragraphs 335
to 339 of this Judgment, and shall reimburse the Victim’s Legal Aid Fund with the amount
established in paragraph 334.

2.
The State is responsible for the violation of the rights to consultation, to indigenous
communal property and to cultural identity, under the terms of Article 21 of the American
Convention, in relation to Articles 1(1) and 2 thereof, to the detriment of the Kichwa Indigenous
People of Sarayaku, as established in paragraphs 145 to 227, 231 and 232 of this Judgment.

3.
The State is responsible for having gravely placed at risk the right to life and personal
integrity, under the terms of Articles 4(1) and 5(1) of the American Convention, in relation to the
obligation to guarantee the right to communal property, under the terms of Articles 1(1) and 21
thereof, to the detriment of the members of the Kichwa Indigenous People of Sarayaku, in
accordance with paragraphs 244 to 249 and 265 to 271 of this Judgment.

7.
The State shall issue the publications indicated in paragraphs 307 and 308 of this Judgment,
within a period of six months as from notification of this Judgment.

6.
The State shall carry out a public act of acknowledgment of international responsibility for the
facts of this case, under the terms indicated in paragraph 305 of this Judgment.

military, police and judicial officials, as well as others whose roles involve relations with indigenous
peoples, under the terms of paragraph 302 of this Judgment.

1.
Given the broad acknowledgment of responsibility made by the State, which the Court has
assessed positively, the preliminary objection filed is rendered purposeless and it is not appropriate
to analyze it, under the terms of paragraph 30 of this Judgment.

By unanimity, that:

Pablo Saavedra Alessandri
Secretary

So ordered,
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Diego García-Sayán
President

