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Text amended on account of the renumbering of the Articles of the
Statutes and sanctioned on 10 December 1969 in accordance with the
conditions laid down in Article 1 of the Convention respecting the Bank for
International Settlements.

Constituent Charter

1

And whereas the Swiss Federal Government has entered into
a treaty with the Governments of Germany, Belgium, France,
Great Britain, Italy and Japan whereby the said Federal
Government has agreed to grant the present Constituent
Charter of the Bank for International Settlements and not to
repeal, amend or supplement the said Charter and not to
sanction amendments to the Statutes of the Bank referred to
in Paragraph 4 of the present Charter except in agreement
with the said Powers;

And whereas the said central banks and a banking group
including Messrs. J. P. Morgan & Company of New York, the
First National Bank of New York, New York, and the First
National Bank of Chicago, Chicago, have undertaken to found
the said Bank and have guaranteed or arranged for the
guarantee of the subscription of its authorised capital
amounting to five hundred million Swiss francs equal to
145,161,290.32 grammes fine gold, divided into 200,000
shares;
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See text of the Statutes currently in force.

BIS Basic Texts 2006

stamp and registration duties on any first issue of its
shares by the Bank to a central bank, financial
institution, banking group or underwriter at or before the
time of incorporation or in pursuance of Articles 5, 6, 8
or 9 of the Statutes;

(b)

2

stamp, registration and other duties on all deeds or
other documents relating to the incorporation or
liquidation of the Bank;

(a)

6.
The Bank shall be exempt and immune from all taxation
included in the following categories:

5.
The said Statutes and any amendments which may be
made thereto in accordance with Paragraphs 3 or 4 hereof
respectively shall be valid and operative notwithstanding any
inconsistency therewith in the provisions of any present or
future Swiss law.

4.
Articles 2, 3, 8, 14, 19, 24, 27, 44, 51, 54, 57 and 58 of
the said Statutes shall not be amended except subject to the
following conditions: the amendment must be adopted by a
two-thirds majority of the Board, approved by a majority of the
General Meeting and sanctioned by a law supplementing the
present Charter.

3.
Amendment of Articles of the said Statutes other than
those enumerated in Paragraph 4 hereof may be made and
shall be put into force as provided in Article 57 of the said
Statutes and not otherwise.

2.
Its constitution, operations and activities are defined and
governed by the annexed Statutes 2 which are hereby
sanctioned.

(of 20 January 1930) 1

Whereas the Powers signatory to the Hague Agreement of
January, 1930, have adopted a Plan which contemplates the
founding by the central banks of Belgium, France, Germany,
Great Britain, Italy and Japan and by a financial institution of
the United States of America of an International Bank to be
called the Bank for International Settlements;

1.
The Bank for International Settlements (hereinafter
called the Bank) is hereby incorporated.

Constituent Charter
of the Bank for International Settlements

9

all taxes upon any agreements which the Bank may
make in connection with the issue of loans for mobilising
the German annuities and upon the bonds of such loans
issued on a foreign market;

all taxes on the remunerations and salaries paid by the
Bank to members of its administration or its employees
of non-Swiss nationality.

(d)

(e)

Constituent Charter
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10. The Bank, its property and assets and all deposits and
other funds entrusted to it shall be immune in time of peace
and in time of war from any measure such as expropriation,
requisition, seizure, confiscation, prohibition or restriction of
gold or currency export or import, and any other similar
measures.

9.
Moreover, without prejudice to the exemptions specified
above, there may not be levied on the Bank, its operation or its
personnel any taxation other than that of a general character
and to which other banking establishments established at
Basle or in Switzerland, their operations and their personnel,
are not subjected de facto and de jure.

8.
The foregoing exemptions and immunities shall apply to
present and future taxation by whatsoever name it may be
described, and whether imposed by the Confederation, or by
the cantonal, communal or other public authorities.

7.
All funds deposited with the Bank by any Government in
pursuance of the Plan adopted by the Hague Agreement of
January, 1930, shall be exempt and immune from taxation
whether by way of deduction by the Bank on behalf of the
authority imposing the same or otherwise.

all taxes on the Bank's capital, reserves or profits,
whether distributed or not, and whether assessed on the
profits of the Bank before distribution or imposed at the
time of distribution under the form of a coupon tax
payable or deductible by the Bank. This provision is
without prejudice to the State's right to tax the residents
of Switzerland other than the Bank as it thinks fit;

(c)
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In having recourse to the said Tribunal the Parties may
nevertheless agree to submit their dispute to the President or
to a member of the Tribunal chosen to act as sole arbiter.

The Swiss Government shall appoint a member to sit on the
occasion of such dispute, the President having a casting vote.

11. Any dispute between the Swiss Government and the
Bank as to the interpretation or application of the present
Charter shall be referred to the Arbitral Tribunal provided for
by the Hague Agreement of January, 1930.

Articles of Agreement of the
International Monetary Fund, 1944
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(iii) Operations and transactions authorized by this Agreement shall
be conducted through the General Department, consisting in accordance with
the provisions of this Agreement of the General Resources Account, the
Special Disbursement Account, and the Investment Account; except that operations and transactions involving special drawing rights shall be conducted
through the Special Drawing Rights Department.

(ii) To enable the Fund to conduct its operations and transactions,
the Fund shall maintain a General Department and a Special Drawing Rights
Department. Membership in the Fund shall give the right to participation in
the Special Drawing Rights Department.

(i) The International Monetary Fund is established and shall operate
in accordance with the provisions of this Agreement as originally adopted
and subsequently amended.

Introductory Article

The Governments on whose behalf the present Agreement is signed agree as
follows:

XXXI.
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Each member shall be assigned a quota expressed in special drawing

Section l. Quotas and payment of subscriptions

Quotas and Subscriptions

Article III

Membership shall be open to other countries at such times and in accordance with such terms as may be prescribed by the Board of Governors. These
terms, including the terms for subscriptions, shall be based on principles
consistent with those applied to other countries that are already members.

Section 2. Other members

The original members of the Fund shall be those of the countries represented at the United Nations Monetary and Financial Conference whose governments accept membership before December 31, 1945.

Section 1. Original members

Membership

Article II

(vi) In accordance with the above, to shorten the duration and lessen
the degree of disequilibrium in the international balances of payments of
members.
The Fund shall be guided in all its policies and decisions by the purposes
set forth in this Article.

(v) To give confidence to members by making the general resources of
the Fund temporarily available to them under adequate safeguards, thus providing them with opportunity to correct maladjustments in their balance of
payments without resorting to measures destructive of national or international prosperity.

(iv) To assist in the establishment of a multilateral system of payments in respect of current transactions between members and in the elimination of foreign exchange restrictions which hamper the growth of world
trade.

(iii) To promote exchange stability, to maintain orderly exchange
arrangements among members, and to avoid competitive exchange depreciation.

(ii) To facilitate the expansion and balanced growth of international
trade, and to contribute thereby to the promotion and maintenance of high
levels of employment and real income and to the development of the productive resources of all members as primary objectives of economic policy.

(i) To promote international monetary cooperation through a permanent
institution which provides the machinery for consultation and collaboration
on international monetary problems.

The purposes of the International Monetary Fund are:

Purposes

Article I

(d) A seventy percent majority of the total voting power shall be

(c) If a member consents to a reduction in its quota, the Fund shall,
within sixty days, pay to the member an amount equal to the reduction. The
payment shall be made in the member’s currency and in such amount of special drawing rights or the currencies of other members specified, with
their concurrence, by the Fund as is necessary to prevent the reduction of
the Fund’s holdings of the currency below the new quota, provided that in
exceptional circumstances the Fund may reduce its holdings of the currency
below the new quota by payment to the member in its own currency.

(b) Each member which consents to an increase in its quota under Section
2(b) of this Article shall be deemed to have paid to the Fund an amount of
subscription equal to such increase.

(a) Each member which consents to an increase in its quota under Section
2(a) of this Article shall, within a period determined by the Fund, pay to
the Fund twenty-five percent of the increase in special drawing rights, but
the Board of Governors may prescribe that this payment may be made, on the
same basis for all members, in whole or in part in the currencies of other
members specified, with their concurrence, by the Fund, or in the member’s
own currency. A non-participant shall pay in the currencies of other members specified by the Fund, with their concurrence, a proportion of the
increase corresponding to the proportion to be paid in special drawing
rights by participants. The balance of the increase shall be paid by the
member in its own currency. The Fund’s holdings of a member’s currency
shall not be increased above the level at which they would be subject to
charges under Article V, Section 8(b)(ii), as a result of payments by other
members under this provision.

Section 3. Payments when quotas are changed

(d) The quota of a member shall not be changed until the member has consented and until payment has been made unless payment is deemed to have
been made in accordance with Section 3(b) of this Article.

(c) An eighty-five percent majority of the total voting power shall be
required for any change in quotas.

(b) The Fund may at any time propose an increase in the quotas of those
members of the Fund that were members on August 31, 1975 in proportion to
their quotas on that date in a cumulative amount not in excess of amounts
transferred under Article V, Section 12(f)(i) and (j) from the Special
Disbursement Account to the General Resources Account.

(a) The Board of Governors shall at intervals of not more than five years
conduct a general review, and if it deems it appropriate propose an adjustment, of the quotas of the members. It may also, if it thinks fit, consider
at any other time the adjustment of any particular quota at the request of
the member concerned.

Section 2. Adjustment of quotas

rights. The quotas of the members represented at the United Nations
Monetary and Financial Conference which accept membership before December
31, 1945 shall be those set forth in Schedule A. The quotas of other members shall be determined by the Board of Governors. The subscription of
each member shall be equal to its quota and shall be paid in full to the
Fund at the appropriate depository.
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(b) Under an international monetary system of the kind prevailing on
January 1, 1976, exchange arrangements may include (i) the maintenance by a
member of a value for its currency in terms of the special drawing right or
another denominator, other than gold, selected by the member, or (ii) cooperative arrangements by which members maintain the value of their curren-

(a) Each member shall notify the Fund, within thirty days after the date
of the second amendment of this Agreement, of the exchange arrangements it
intends to apply in fulfillment of its obligations under Section 1 of this
Article, and shall notify the Fund promptly of any changes in its exchange
arrangements.

Section 2. General exchange arrangements

(iv) follow exchange policies compatible with the undertakings under
this Section.

(iii) avoid manipulating exchange rates or the international monetary
system in order to prevent effective balance of payments adjustment or to
gain an unfair competitive advantage over other members; and

(ii) seek to promote stability by fostering orderly underlying economic and financial conditions and a monetary system that does not tend to
produce erratic disruptions;

(i) endeavor to direct its economic and financial policies toward the
objective of fostering orderly economic growth with reasonable price stability, with due regard to its circumstances;

Recognizing that the essential purpose of the international monetary system is to provide a framework that facilitates the exchange of goods, services, and capital among countries, and that sustains sound economic
growth, and that a principal objective is the continuing development of the
orderly underlying conditions that are necessary for financial and economic
stability, each member undertakes to collaborate with the Fund and other
members to assure orderly exchange arrangements and to promote a stable
system of exchange rates. In particular, each member shall:

Section 1. General obligations of members

Obligations Regarding Exchange Arrangements

Article IV

(a) Action by a member with respect to its currency under this Article
shall be deemed to apply to the separate currencies of all territories in
respect of which the member has accepted this Agreement under Article XXXI,
Section 2(g) unless the member declares that its action relates either to
the metropolitan currency alone, or only to one or more specified separate
currencies, or to the metropolitan currency and one or more specified separate currencies.

Section 5. Separate currencies within a member’s territories

The Fund may determine, by an eighty-five percent majority of the total
voting power, that international economic conditions permit the introduction
of a widespread system of exchange arrangements based on stable but
adjustable par values. The Fund shall make the determination on the basis
of the underlying stability of the world economy, and for this purpose
shall take into account price movements and rates of expansion in the
economies of members. The determination shall be made in light of the evolution of the international monetary system, with particular reference to
sources of liquidity, and, in order to ensure the effective operation of a
system of par values, to arrangements under which both members in surplus
and members in deficit in their balances of payments take prompt, effective, and symmetrical action to achieve adjustment, as well as to arrangements for intervention and the treatment of imbalances. Upon making such
determination, the Fund shall notify members that the provisions of
Schedule C apply.

Section 4. Par values

(b) In order to fulfill its functions under (a) above, the Fund shall
exercise firm surveillance over the exchange rate policies of members, and
shall adopt specific principles for the guidance of all members with
respect to those policies. Each member shall provide the Fund with the
information necessary for such surveillance, and, when requested by the
Fund, shall consult with it on the member’s exchange rate policies. The
principles adopted by the Fund shall be consistent with cooperative
arrangements by which members maintain the value of their currencies in
relation to the value of the currency or currencies of other members, as
well as with other exchange arrangements of a member’s choice consistent
with the purposes of the Fund and Section 1 of this Article. These principles shall respect the domestic social and political policies of members,
and in applying these principles the Fund shall pay due regard to the circumstances of members.

(a) The Fund shall oversee the international monetary system in order to
ensure its effective operation, and shall oversee the compliance of each
member with its obligations under Section 1 of this Article.

Section 3. Surveillance over exchange arrangements

(c) To accord with the development of the international monetary system,
the Fund, by an eighty-five percent majority of the total voting power, may
make provision for general exchange arrangements without limiting the right
of members to have exchange arrangements of their choice consistent with
the purposes of the Fund and the obligations under Section 1 of this
Article.

Section 4. Substitution of securities for currency

The Fund shall accept from any member, in place of any part of the member’s currency in the General Resources Account which in the judgment of
the Fund is not needed for its operations and transactions, notes or similar obligations issued by the member or the depository designated by the
member under Article XIII, Section 2, which shall be non-negotiable, noninterest bearing and payable at their face value on demand by crediting the
account of the Fund in the designated depository. This Section shall apply
not only to currency subscribed by members but also to any currency otherwise due to, or acquired by, the Fund and to be placed in the General
Resources Account.

cies in relation to the value of the currency or currencies of other members, or (iii) other exchange arrangements of a member’s choice.

required for any decision under (a) above, except for the determination of
a period and the specification of currencies under that provision.
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(iv) the Fund has not previously declared under Section 5 of this
Article, Article VI, Section 1, or Article XXVI, Section 2(a) that the member desiring to purchase is ineligible to use the general resources of the
Fund.

(iii) the proposed purchase would be a reserve tranche purchase, or
would not cause the Fund’s holdings of the purchasing member’s currency to
exceed two hundred percent of its quota;

(ii) the member represents that it has a need to make the purchase
because of its balance of payments or its reserve position or developments
in its reserves;

(i) the member’s use of the general resources of the Fund would be in
accordance with the provisions of this Agreement and the policies adopted
under them;

(b) A member shall be entitled to purchase the currencies of other members from the Fund in exchange for an equivalent amount of its own currency
subject to the following conditions:

(a) The Fund shall adopt policies on the use of its general resources,
including policies on stand-by or similar arrangements, and may adopt special policies for special balance of payments problems, that will assist
members to solve their balance of payments problems in a manner consistent
with the provisions of this Agreement and that will establish adequate
safeguards for the temporary use of the general resources of the Fund.

(b) If requested, the Fund may decide to perform financial and technical
services, including the administration of resources contributed by members,
that are consistent with the purposes of the Fund. Operations involved in
the performance of such financial services shall not be on the account of
the Fund. Services under this subsection shall not impose any obligation on
a member without its consent.
Section 3. Conditions governing use of the Fund’s general resources

(a) Except as otherwise provided in this Agreement, transactions on the
account of the Fund shall be limited to transactions for the purpose of
supplying a member, on the initiative of such member, with special drawing
rights or the currencies of other members from the general resources of the
Fund, which shall be held in the General Resources Account, in exchange for
the currency of the member desiring to make the purchase.

Section 2. Limitation on the Fund’s operations and transactions

Each member shall deal with the Fund only through its Treasury, central
bank, stabilization fund, or other similar fiscal agency, and the Fund
shall deal only with or through the same agencies.

Section 1. Agencies dealing with the Fund

Operations and Transactions of the Fund

Article V

(b) Action by the Fund under this Article shall be deemed to relate to
all currencies of a member referred to in (a) above unless the Fund
declares otherwise.

Section 5. Ineligibility to use the Fund’s general resources

The Fund may in its discretion, and on terms which safeguard its interests, waive any of the conditions prescribed in Section 3(b)(iii) and (iv)
of this Article, especially in the case of members with a record of avoiding large or continuous use of the Fund’s general resources. In making a
waiver it shall take into consideration periodic or exceptional requirements of the member requesting the waiver. The Fund shall also take into
consideration a member’s willingness to pledge as collateral security
acceptable assets having a value sufficient in the opinion of the Fund to
protect its interests and may require as a condition of waiver the pledge
of such collateral security.

Section 4. Waiver of conditions

(f) Under policies and procedures which it shall adopt, the Fund may agree
to provide a participant making a purchase in accordance with this Section
with special drawing rights instead of the currencies of other members.

(iv) A member purchasing from the Fund the freely usable currency of
another member and wishing to exchange it at the time of purchase for
another freely usable currency shall make the exchange with the other member if requested by that member. The exchange shall be made for a freely
usable currency selected by the other member at the rate of exchange
referred to in (i) above.

(iii) An exchange under (i) above of a currency that is not freely
usable shall be made by the member whose currency is purchased unless that
member and the purchasing member agree on another procedure.

(ii) Each member whose currency is purchased from the Fund or is
obtained in exchange for currency purchased from the Fund shall collaborate
with the Fund and other members to enable such balances of its currency to
be exchanged, at the time of purchase, for the freely usable currencies of
other members.

(e) (i) Each member shall ensure that balances of its currency purchased
from the Fund are balances of a freely usable currency or can be exchanged
at the time of purchase for a freely usable currency of its choice at an
exchange rate between the two currencies equivalent to the exchange rate
between them on the basis of Article XIX, Section 7(a).

(d) The Fund shall adopt policies and procedures on the selection of currencies to be sold that take into account, in consultation with members,
the balance of payments and reserve position of members and developments in
the exchange markets, as well as the desirability of promoting over time
balanced positions in the Fund, provided that if a member represents that
it is proposing to purchase the currency of another member because the purchasing member wishes to obtain an equivalent amount of its own currency
offered by the other member, it shall be entitled to purchase the currency
of the other member unless the Fund has given notice under Article VII,
Section 3 that its holdings of the currency have become scarce.

(c) The Fund shall examine a request for a purchase to determine whether
the proposed purchase would be consistent with the provisions of this
Agreement and the policies adopted under them, provided that requests for
reserve tranche purchases shall not be subject to challenge.
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(d) The Fund, by an eighty-five percent majority of the total voting power,
may adopt periods other than those that apply in accordance with (c) above,
which shall be the same for all members, for the repurchase of holdings of
currency acquired by the Fund pursuant to a special policy on the use of
its general resources.

(c) A member that has made a purchase under Section 3 of this Article shall
repurchase the Fund’s holdings of its currency that result from the purchase and are subject to charges under Section 8(b) of this Article not
later than five years after the date on which the purchase was made. The
Fund may prescribe that repurchase shall be made by a member in installments during the period beginning three years and ending five years after
the date of a purchase. The Fund, by an eighty-five percent majority of the
total voting power, may change the periods for repurchase under this subsection, and any period so adopted shall apply to all members.

(b) A member that has made a purchase under Section 3 of this Article will
be expected normally, as its balance of payments and reserve position
improves, to repurchase the Fund’s holdings of its currency that result
from the purchase and are subject to charges under Section 8(b) of this
Article. A member shall repurchase these holdings if, in accordance with
policies on repurchase that the Fund shall adopt and after consultation
with the member, the Fund represents to the member that it should repurchase because of an improvement in its balance of payments and reserve
position.

(a) A member shall be entitled to repurchase at any time the Fund’s holdings of its currency that are subject to charges under Section 8(b) of this
Article.

Section 7. Repurchase by a member of its currency held by the Fund

(c) The currencies provided or accepted by the Fund under this Section
shall be selected in accordance with policies that take into account the
principles of Section 3(d) or 7(i) of this Article. The Fund may enter into
transactions under this Section only if a member whose currency is provided
or accepted by the Fund concurs in that use of its currency.

(b) The Fund may provide a participant, at its request, with special drawing rights for an equivalent amount of the currencies of other members. The
Fund’s holdings of a member’s currency shall not be increased as a result
of these transactions above the level at which the holdings would be subject to charges under Section 8(b)(ii) of this Article.

(a) The Fund may accept special drawing rights offered by a participant in
exchange for an equivalent amount of the currencies of other members.

Section 6. Other purchases and sales of special drawing rights by the Fund

Whenever the Fund is of the opinion that any member is using the general
resources of the Fund in a manner contrary to the purposes of the Fund, it
shall present to the member a report setting forth the views of the Fund
and prescribing a suitable time for reply. After presenting such a report
to a member, the Fund may limit the use of its general resources by the
member. If no reply to the report is received from the member within the
prescribed time, or if the reply received is unsatisfactory, the Fund may
continue to limit the member’s use of the general resources of the Fund or
may, after giving reasonable notice to the member, declare it ineligible to
use the general resources of the Fund.

(iv) If a repurchasing member wishes to obtain, at the time of the
repurchase, the freely usable currency of another member specified by the
Fund under (i) above, it shall, if requested by the other member, obtain
the currency from the other member in exchange for a freely usable currency
at the rate of exchange referred to in (j)(i) above. The Fund may adopt
regulations on the freely usable currency to be provided in an exchange.

(iii) An exchange under (j)(i) above shall be made with the member
whose currency is specified unless that member and the repurchasing member
agree on another procedure.

(j) (i) If a member’s currency specified by the Fund under (i) above is
not a freely usable currency, the member shall ensure that the repurchasing
member can obtain it at the time of the repurchase in exchange for a freely
usable currency selected by the member whose currency has been specified.
An exchange of currency under this provision shall take place at an
exchange rate between the two currencies equivalent to the exchange rate
between them on the basis of Article XIX, Section 7(a).
(ii) Each member whose currency is specified by the Fund for repurchase shall collaborate with the Fund and other members to enable repurchasing members, at the time of the repurchase, to obtain the specified
currency in exchange for the freely usable currencies of other members.

(i) All repurchases under this Section shall be made with special
drawing rights or with the currencies of other members specified by the
Fund. The Fund shall adopt policies and procedures with regard to the currencies to be used by members in making repurchases that take into account
the principles in Section 3(d) of this Article. The Fund’s holdings of a
member’s currency that is used in repurchase shall not be increased by the
repurchase above the level at which they would be subject to charges under
Section 8(b)(ii) of this Article.

(h) The Fund’s policies under Section 3(d) of this Article may be supplemented by policies under which the Fund may decide after consultation with
a member to sell under Section 3(b) of this Article its holdings of the
member’s currency that have not been repurchased in accordance with this
Section 7, without prejudice to any action that the Fund may be authorized
to take under any other provision of this Agreement.

(g) The Fund, on the request of a member, may postpone the date of discharge of a repurchase obligation, but not beyond the maximum period under
(c) or (d) above or under policies adopted by the Fund under (e) above,
unless the Fund determines, by a seventy percent majority of the total voting power, that a longer period for repurchase which is consistent with the
temporary use of the general resources of the Fund is justified because
discharge on the due date would result in exceptional hardship for the member.

(f) A decision prescribing that under a policy on the use of the general
resources of the Fund the period for repurchase under (c) or (d) above
shall be shorter than the one in effect under the policy shall apply only
to holdings acquired by the Fund subsequent to the effective date of the
decision.

(e) A member shall repurchase, in accordance with policies that the Fund
shall adopt by a seventy percent majority of the total voting power, the
Fund’s holdings of its currency that are not acquired as a result of purchases and are subject to charges under Section 8(b)(ii) of this Article.
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(b) The percentage of quota applying for the purposes of (a) above shall
be:

(a) The Fund shall pay remuneration on the amount by which the percentage
of quota prescribed under (b) or (c) below exceeds the Fund’s average daily
balances of a member’s currency held in the General Resources Account other
than balances acquired under a policy that has been the subject of an
exclusion under Article XXX(c). The rate of remuneration, which shall be
determined by the Fund by a seventy percent majority of the total voting
power, shall be the same for all members and shall be not more than, nor
less than four-fifths of, the rate of interest under Article XX, Section 3.
In establishing the rate of remuneration, the Fund shall take into account
the rates of charge under Article V, Section 8(b).

Section 9. Remuneration

(e) A member shall pay all charges in special drawing rights, provided that
in exceptional circumstances the Fund may permit a member to pay charges in
the currencies of other members specified by the Fund, after consultation
with them, or in its own currency. The Fund’s holdings of a member’s currency shall not be increased as a result of payments by other members under
this provision above the level at which they would be subject to charges
under (b)(ii) above.

(d) A seventy percent majority of the total voting power shall be required
for the determination of the rates of charge under (a) and (b) above, which
shall be uniform for all members, and under (c) above.

(c) If a member fails to make a repurchase required under Section 7 of this
Article, the Fund, after consultation with the member on the reduction of
the Fund’s holdings of its currency, may impose such charges as the Fund
deems appropriate on its holdings of the member’s currency that should have
been repurchased.

(ii) exceed the amount of the member’s quota after excluding any balances referred to in (i) above.
The rates of charge normally shall rise at intervals during the period in
which the balances are held.

(i) have been acquired under a policy that has been the subject of an
exclusion under Article XXX(c), or

(b) The Fund shall levy charges on its average daily balances of a member’s
currency held in the General Resources Account to the extent that they

(ii) The Fund may levy a charge for stand-by or similar arrangements.
The Fund may decide that the charge for an arrangement shall be offset
against the service charge levied under (i) above on purchases under the
arrangement.

(a) (i) The Fund shall levy a service charge on the purchase by a member
of special drawing rights or the currency of another member held in the
General Resources Account in exchange for its own currency, provided that
the Fund may levy a lower service charge on reserve tranche purchases than
on other purchases. The service charge on reserve tranche purchases shall
not exceed one-half of one percent.

Section 8. Charges

(b) An adjustment in the Fund’s holdings of a member’s currency pursuant to
this Section shall be made on the occasion of the use of that currency in
an operation or transaction between the Fund and another member and at such
other times as the Fund may decide or the member may request. Payments to
or by the Fund in respect of an adjustment shall be made within a reasonable time, as determined by the Fund, after the date of adjustment, and at
any other time requested by the member.

(a) The value of the currencies of members held in the General Resources
Account shall be maintained in terms of the special drawing right in accordance with exchange rates under Article XIX, Section 7(a).

Section 11. Maintenance of value

(c) Computations for the determination of amounts of currency in relation
to quota for the purpose of applying the provisions of this Agreement shall
not include currency held in the Special Disbursement Account or in the
Investment Account.

(b) All computations relating to currencies of members for the purpose of
applying the provisions of this Agreement, except Article IV and Schedule
C, shall be at the rates at which the Fund accounts for these currencies in
accordance with Section 11 of this Article.

(a) The value of the Fund’s assets held in the accounts of the General
Department shall be expressed in terms of the special drawing right.

Section 10. Computations

(d) Remuneration shall be paid in special drawing rights, provided that
either the Fund or the member may decide that the payment to the member
shall be made in its own currency.

(i) a percentage, not in excess of one hundred percent, that shall be
determined for each member on the basis of the same criteria for all members, or
(ii) one hundred percent for all members.

(c) The Fund, by a seventy percent majority of the total voting power, may
raise the latest percentage of quota applying for the purposes of (a) above
to each member to:

(iii) the amounts it has received from the Fund in currency or special
drawing rights under Article III, Section 3(c) since the date applicable
under (b)(i) above.

(ii) the amounts it has paid to the Fund in currency or special drawing rights under Article III, Section 3(a) since the date applicable under
(b)(i) above; and minus

(i) for each member that became a member before the second amendment
of this Agreement, a percentage of quota corresponding to seventy-five percent of its quota on the date of the second amendment of this Agreement,
and for each member that became a member after the date of the second
amendment of this Agreement, a percentage of quota calculated by dividing
the total of the amounts corresponding to the percentages of quota that
apply to the other members on the date on which the member became a member
by the total of the quotas of the other members on the same date; plus
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(f) Whenever under (c) above the Fund sells gold held by it on the date of
the second amendment of this Agreement, an amount of the proceeds equivalent at the time of sale to one special drawing right per 0.888 671 gram of
fine gold shall be placed in the General Resources Account and, except as
the Fund may decide otherwise under (g) below, any excess shall be held in
the Special Disbursement Account. The assets held in the Special
Disbursement Account shall be held separately from the other accounts of
the General Department, and may be used at any time:

(e) The Fund may sell gold held by it on the date of the second amendment
of this Agreement to those members that were members on August 31, 1975 and
that agree to buy it, in proportion to their quotas on that date. If the
Fund intends to sell gold under (c) above for the purpose of (f)(ii) below,
it may sell to each developing member that agrees to buy it that portion of
the gold which, if sold under (c) above, would have produced the excess
that could have been distributed to it under (f)(iii) below. The gold that
would be sold under this provision to a member that has been declared ineligible to use the general resources of the Fund under Section 5 of this
Article shall be sold to it when the ineligibility ceases, unless the Fund
decides to make the sale sooner. The sale of gold to a member under this
subsection (e) shall be made in exchange for its currency and at a price
equivalent at the time of sale to one special drawing right per 0.888 671
gram of fine gold.

(d) The Fund may accept payments from a member in gold instead of special
drawing rights or currency in any operations or transactions under this
Agreement. Payments to the Fund under thisprovision shall be at a price
agreed for each operation or transaction on the basis of prices in the market.

(c) The Fund may sell gold for the currency of any member after consulting
the member for whose currency the gold is sold, provided that the Fund’s
holdings of a member’s currency held in the General Resources Account shall
not be increased by the sale above the level at which they would be subject
to charges under Section 8(b)(ii) of this Article without the concurrence
of the member, and provided that, at the request of the member, the Fund at
the time of sale shall exchange for the currency of another member such
part of the currency received as would prevent such an increase. The
exchange of a currency for the currency of another member shall be made
after consultation with that member, and shall not increase the Fund’s
holdings of that member’s currency above the level at which they would be
subject to charges under Section 8(b)(ii) of this Article. The Fund shall
adopt policies and procedures with regard to exchanges that take into
account the principles applied under Section 7(i) of this Article. Sales
under this provision to a member shall be at a price agreed for each transaction on the basis of prices in the market.

(b) Decisions of the Fund to engage in operations or transactions under
(c), (d), and (e) below shall be made by an eighty-five percent majority of
the total voting power.

(a) The Fund shall be guided in all its policies and decisions under this
Section by the objectives set forth in Article VIII, Section 7 and by the
objective of avoiding the management of the price, or the establishment of
a fixed price, in the gold market.

Section 12. Other operations and transactions

Capital Transfers

Article VI

(j) The Special Disbursement Account shall be terminated in the event of
the liquidation of the Fund and may be terminated prior to liquidation of
the Fund by a seventy percent majority of the total voting power. Upon termination of the account because of the liquidation of the Fund, any assets
in this account shall be distributed in accordance with the provisions of
Schedule K. Upon termination prior to liquidation of the Fund, any assets
in this account shall be transferred to the General Resources Account for
immediate use in operations and transactions. The Fund, by a seventy percent majority of the total voting power, shall adopt rules and regulations
for the administration of the Special Disbursement Account.

(i) The General Resources Account shall be reimbursed from time to
time in respect of the expenses of administration of the Special
Disbursement Account paid from the General Resources Account by transfers
from the Special Disbursement Account on the basis of a reasonable estimate
of such expenses.

(h) Pending uses specified under (f) above, the Fund may invest a member’s
currency held in the Special Disbursement Account in marketable obligations
of that member or in marketable obligations of international financial
organizations. The income of investment and interest received under (f)(ii)
above shall be placed in the Special Disbursement Account. No investment
shall be made without the concurrence of the member whose currency is used
to make the investment. The Fund shall invest only in obligations denominated in special drawing rights or in the currency used for investment.

(g) The Fund may decide, by an eighty-five percent majority of the total
voting power, to transfer a part of the excess referred to in (f) above to
the Investment Account for use pursuant to the provisions of Article XII,
Section 6(f).

(iii) for distribution to those developing members that were members
on August 31, 1975, in proportion to their quotas on that date, of such
part of the assets that the Fund decides to use for the purposes of (ii)
above as corresponds to the proportion of the quotas of these members on
the date of distribution to the total of the quotas of all members on the
same date, provided that the distribution under this provision to a member
that has been declared ineligible to use the general resources of the Fund
under Section 5 of this Article shall be made when the ineligibility ceases, unless the Fund decides to make the distribution sooner.
Decisions to use assets pursuant to (i) above shall be taken by a seventy
percent majority of the total voting power, and decisions pursuant to (ii)
and (iii) above shall be taken by an eighty-five percent majority of the
total voting power.

(ii) for operations and transactions that are not authorized by other
provisions of this Agreement but are consistent with the purposes of the
Fund. Under this subsection (f)(ii) balance of payments assistance may be
made available on special terms to developing members in difficult circumstances, and for this purpose the Fund shall take into account the level of
per capita income;

(i) to make transfers to the General Resources Account for immediate
use in operations and transactions authorized by provisions of this
Agreement other than this Section;
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If the Fund finds that a general scarcity of a particular currency is

Section 2. General scarcity of currency

(i) propose to the member that, on terms and conditions agreed between
the Fund and the member, the latter lend its currency to the Fund or that,
with the concurrence of the member, the Fund borrow such currency from some
other source either within or outside the territories of the member, but no
member shall be under any obligation to make such loans to the Fund or to
concur in the borrowing of its currency by the Fund from any other source;
(ii) require the member, if it is a participant, to sell its currency
to the Fund for special drawing rights held in the General Resources
Account, subject to Article XIX, Section 4. In replenishing with special
drawing rights, the Fund shall pay due regard to the principles of designation under Article XIX,
Section 5.

Section 1. Measures to replenish the Fund’s holdings of currencies
The Fund may, if it deems such action appropriate to replenish its holdings of any member’s currency in the General Resources. Replenishment and
Scarce CurrenciesAccount needed in connection with its transactions, take
either or both of the following steps:

Replenishment and Scarce Currencies

Article VII

Members may exercise such controls as are necessary to regulate international capital movements, but no member may exercise these controls in a
manner which will restrict payments for current transactions or which will
unduly delay transfers of funds in settlement of commitments, except as
provided in Article VII, Section 3(b) and in Article XIV, Section 2.

Section 3. Controls of capital transfers

A member shall be entitled to make reserve tranche purchases to meet capital transfers.

Section 2. Special provisions for capital transfers

(ii) to affect capital movements which are met out of a member’s own
resources, but members undertake that such capital movements will be in
accordance with the purposes of the Fund.

(i) to prevent the use of the general resources of the Fund for capital transactions of reasonable amount required for the expansion of exports
or in the ordinary course of trade, banking, or other business; or

(b) Nothing in this Section shall be deemed:

(a) A member may not use the Fund’s general resources to meet a large or
sustained outflow of capital except as provided in Section 2 of this
Article, and the Fund may request a member to exercise controls to prevent
such use of the general resources of the Fund. If, after receiving such a
request, a member fails to exercise appropriate controls, the Fund may
declare the member ineligible to use the general resources of the Fund.

Section 1. Use of the Fund’s general resources for capital transfers

(b) Exchange contracts which involve the currency of any member and which

(a) Subject to the provisions of Article VII, Section 3(b) and Article XIV,
Section 2, no member shall, without the approval of the Fund, impose
restrictions on the making of payments and transfers for current international transactions.

Section 2. Avoidance of restrictions on current payments

In addition to the obligations assumed under other articles of this
Agreement, each member undertakes the obligations set out in this Article.

Section 1. Introduction

General Obligations of Members

Article VIII

Members agree not to invoke the obligations of any engagements entered
into with other members prior to this Agreement in such manner as will prevent the operation of the provisions of this Article.

Section 5. Effect of other international agreements on restrictions

Any member imposing restrictions in respect of the currency of any other
member pursuant to the provisions of Section 3(b) of this Article shall
give sympathetic consideration to any representations by the other member
regarding the administration of such restrictions.

Section 4. Administration of restrictions

(c) The authorization under (b) above shall expire whenever the Fund formally declares the currency in question to be no longer scarce.

(b) A formal declaration under (a) above shall operate as an authorization
to any member, after consultation with the Fund, temporarily to impose limitations on the freedom of exchange operations in the scarce currency.
Subject to the provisions of Article IV and Schedule C, the member shall
have complete jurisdiction in determining the nature of such limitations,
but they shall be no more restrictive than is necessary to limit the demand
for the scarce currency to the supply held by, or accruing to, the member
in question, and they shall be relaxed and removed as rapidly as conditions
permit.

(a) If it becomes evident to the Fund that the demand for a member’s currency seriously threatens the Fund’s ability to supply that currency, the
Fund, whether or not it has issued a report under Section 2 of this
Article, shall formally declare such currency scarce and shall thenceforth
apportion its existing and accruing supply of the scarce currency with due
regard to the relative needs of members, the general international economic
situation, and any other pertinent considerations. The Fund shall also
issue a report concerning its action.

Section 3. Scarcity of the Fund’s holdings

developing, the Fund may so inform members and may issue a report setting
forth the causes of the scarcity and containing recommendations designed to
bring it to an end. A representative of the member whose currency is
involved shall participate in the preparation of the report.
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(a) The Fund may require members to furnish it with such information as it

Section 5. Furnishing of information

(v) the member requested to make the purchase is for any reason not
entitled to buy currencies of other members from the Fund for its own currency.

(iv) the currency of the member requesting the purchase has been
declared scarce under Article VII, Section 3(a); or

(iii) the balances have been acquired contrary to the exchange regulations of the member which is asked to buy them; the currency of the member
requesting the purchase has been declared scarce under Article VII, Section
3(a); or

(ii) the balances have accumulated as a result of transactions effected before the removal by a member of restrictions maintained or imposed
under Article XIV, Section 2;

(i) the convertibility of the balances has been restricted consistently with Section 2 of this Article or Article VI, Section 3;

(b) The obligation in (a) above shall not apply when:

The buying member shall have the option to pay either in special drawing
rights, subject to Article XIX, Section 4, or in the currency of the member
making the request.

(ii) that their conversion is needed for making payments for current
transactions.

(i) that the balances to be bought have been recently acquired as a
result of current transactions; or

(a) Each member shall buy balances of its currency held by another member
if the latter, in requesting the purchase, represents:

Section 4. Convertibility of foreign-held balances

No member shall engage in, or permit any of its fiscal agencies referred
to in Article V, Section 1 to engage in, any discriminatory currency
arrangements or multiple currency practices, whether within or outside margins under Article IV or prescribed by or under Schedule C, except as
authorized under this Agreement or approved by the Fund. If such arrangements and practices are engaged in at the date when this Agreement enters
into force, the member concerned shall consult with the Fund as to their
progressive removal unless they are maintained or imposed under Article
XIV, Section 2, in which case the provisions of Section 3 of that Article
shall apply.

Section 3. Avoidance of discriminatory currency practices

are contrary to the exchange control regulations of that member maintained
or imposed consistently with this Agreement shall be unenforceable in the
territories of any member. In addition, members may, by mutual accord,
cooperate in measures for the purpose of making the exchange control regulations of either member more effective, provided that such measures and
regulations are consistent with this Agreement.

Where under this Agreement a member is authorized in the special or temporary circumstances specified in the Agreement to maintain or establish

Section 6. Consultation between members regarding existing international
agreements

(c) The Fund may arrange to obtain further information by agreement with
members. It shall act as a centre for the collection and exchange of information on monetary and financial problems, thus facilitating the preparation of studies designed to assist members in developing policies which
further the purposes of the Fund.

(b) In requesting information the Fund shall take into consideration the
varying ability of members to furnish the data requested. Members shall be
under no obligation to furnish information in such detail that the affairs
of individuals or corporations are disclosed. Members undertake, however,
to furnish the desired information in as detailed and accurate a manner as
is practicable and, so far as possible, to avoid mere estimates.

(xii) where official clearing arrangements exist, details of amounts
awaiting clearance in respect of commercial and financial transactions, and
of the length of time during which such arrears have been outstanding.

(xi) exchange controls, i.e., a comprehensive statement of exchange
controls in effect at the time of assuming membership in the Fund and
details of subsequent changes as they occur; and

(x) buying and selling rates for foreign currencies;

(ix) price indices, i.e., indices of commodity prices in wholesale and
retail markets and of export and import prices;

(viii) national income;

(vi) international balance of payments, including (1) trade in goods
and services, (2) gold transactions, (3) known capital transactions, and
(4) other items;
(vii) international investment position, i.e., investments within the
territories of the member owned abroad and investments abroad owned by persons in its territories so far as it is possible to furnish this information;

(v) total exports and imports of merchandise, in terms of local currency values, according to countries of destination and origin;

(iv) gold exports and imports according to countries of destination
and origin;

(iii) production of gold;

(ii) holdings at home and abroad by banking and financial agencies,
other than official agencies, of (1) gold, (2) foreign exchange;

(i) official holdings at home and abroad of (1) gold, (2) foreign
exchange;

deems necessary for its activities, including, as the minimum necessary for
the effective discharge of the Fund’s duties, national data on the following matters:
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To the extent necessary to carry out the activities provided for in this
Agreement, all property and assets of the Fund shall be free from restrictions, regulations, controls, and moratoria of any nature.

Section 6. Freedom of assets from restrictions

The archives of the Fund shall be inviolable.

Section 5. Immunity of archives

Property and assets of the Fund, wherever located and by whomsoever held,
shall be immune from search, requisition, confiscation, expropriation, or
any other form of seizure by executive or legislative action.

Section 4. Immunity from other action

The Fund, its property and its assets, wherever located and by whomsoever
held, shall enjoy immunity from every form of judicial process except to
the extent that it expressly waives its immunity for the purpose of any
proceedings or by the terms of any contract.

Section 3. Immunity from judicial process

(iii) to institute legal proceedings.

(ii) to acquire and dispose of immovable and movable property; and

The Fund shall possess full juridical personality, and in particular, the
capacity:
(i) to contract;

Section 2. Status of the Fund

To enable the Fund to fulfill the functions with which it is entrusted,
the status, immunities, and privileges set forth in this Article shall be
accorded to the Fund in the territories of each member.

Section 1. Purposes of Article

Status, Immunities, and Privileges

Article IX.

Each member undertakes to collaborate with the Fund and with other members in order to ensure that the policies of the member with respect to
reserve assets shall be consistent with the objectives of promoting better
international surveillance of international liquidity and making the special
drawing right the principal reserve asset in the international monetary
system.

Section 7. Obligation to collaborate regarding policies on reserve assets

restrictions on exchange transactions, and there are other engagements
between members entered into prior to this Agreement which conflict with
the application of such restrictions, the parties to such engagements shall
consult with one another with a view to making such mutually acceptable
adjustments as may be necessary. The provisions of this Article shall be
without prejudice to the operation of Article VII, Section 5.

Relations with Other International Organizations

Article X

Each member shall take such action as is necessary in its own territories
for the purpose of making effective in terms of its own law the principles
set forth in this Articleand shall inform the Fund of the detailed action
which it has taken.

Section 10. Application of Article

(ii) if the sole jurisdictional basis for such taxation is the place
or currency in which it is issued, made payable or paid, or the location of
any office or place of business maintained by the Fund.

(i) which discriminates against such obligation or security solely
because of its origin; or

(c) No taxation of any kind shall be levied on any obligation or security
issued by the Fund, including any dividend or interest thereon, by whomsoever held:

(b) No tax shall be levied on or in respect of salaries and emoluments
paid by the Fund to Executive Directors, Alternates, officers, or employees
of the Fund who are not local citizens, local subjects, or other local
nationals.

(a) The Fund, its assets, property, income, and its operations and transactions authorized by this Agreement shall be immune from all taxation and
from all customs duties. The Fund shall also be immune from liability for
the collection or payment of any tax or duty.

Section 9. Immunities from taxation

(iii) shall be granted the same treatment in respect of traveling
facilities as is accorded by members to representatives, officials, and
employees of comparable rank of other members.

(ii) not being local nationals, shall be granted the same immunities
from immigration restrictions, alien registration requirements, and national
service obligations and the same facilities as regards exchange restrictions as are accorded by members to the representatives, officials, and
employees of comparable rank of other members; and

(i) shall be immune from legal process with respect to acts performed
by them in their official capacity except when the Fund waives this immunity;

All Governors, Executive Directors, Alternates, members of committees,
representatives appointed under Article XII, Section 3(j), advisors of any
of the foregoing persons, officers, and employees of the Fund:

Section 8. Immunities and privileges of officers and employees

The official communications of the Fund shall be accorded by members the
same treatment as the official communications of other members.

Section 7. Privilege for communications
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(c) If, at the second regular election of Executive Directors and there-

(b) The Board of Governors may delegate to the Executive Board authority to

Section 2. Board of Governors

(a) All powers under this Agreement not conferred directly on the Board of
Governors, the Executive Board, or the Managing Director shall be vested in
the Board of Governors. The Board of Governors shall consist of one
Governor and one Alternate appointed by each member in such manner as it
may determine. Each Governor and each Alternate shall serve until a new
appointment is made. No Alternate may vote except in the absence of his
principal. The Board of Governors shall select one of the Governors as
Chairman.

(b) The Executive Board shall consist of Executive Directors with the
Managing Director as chairman. Of the Executive Directors:

(a) The Executive Board shall be responsible for conducting the business of
the Fund, and for this purpose shall exercise all the powers delegated to
it by the Board of Governors.

Section 3. Executive Board

(j) The Board of Governors and the Executive Board may appoint such committees as they deem advisable. Membership of committees need not be limited
to Governors or Executive Directors or their Alternates.

(i) The Board of Governors shall determine the remuneration to be paid
to the Executive Directors and their Alternates and the salary and terms of
the contract of service of the Managing Director.

(h) Governors and Alternates shall serve as such without compensation from
the Fund, but the Fund may pay them reasonable expenses incurred in attending meetings.

(g) The Board of Governors, and the Executive Board to the extent authorized, may adopt such rules and regulations as may be necessary or appropriate to conduct the business of the Fund.

(f) The Board of Governors may by regulation establish a procedure whereby
the Executive Board, when it deems such action to be in the best interests
of the Fund, may obtain a vote of the Governors on a specific question
without calling a meeting of the Board of Governors.

(e) Each Governor shall be entitled to cast the number of votes allotted
under Section 5 of this Article to the member appointing him.

(d) A quorum for any meeting of the Board of Governors shall be a majority
of the Governors having not less than two-thirds of the total voting power.

(c) The Board of Governors shall hold such meetings as may be provided for
by the Board of Governors or called by the Executive Board. Meetings of the
Board of Governors shall be called whenever requested by fifteen members or
by members having one-quarter of the total voting power.

exercise any powers of the Board of Governors, except the powers conferred
directly by this Agreement on the Board of Governors.

(i) five shall be appointed by the five members having the largest
quotas; and
(ii) fifteen shall be elected by the other members.
For the purpose of each regular election of Executive Directors, the Board
of Governors, by an eighty-five percent majority of the total voting power,
may increase or decrease the number of Executive Directors in (ii) above.
The number of Executive Directors in (ii) above shall be reduced by one or
two, as the case may be, if Executive Directors are appointed under (c)
below, unless the Board of Governors decides, by an eighty-five percent
majority of the total voting power, that this reduction would hinder the
effective discharge of the functions of the Executive Board or of Executive
Directors or would threaten to upset a desirable balance in the Executive
Board.

The Fund shall have a Board of Governors, an Executive Board, a Managing
Director, and a staff, and a Council if the Board of Governors decides, by
an eighty-five percent majority of the total voting power, that the provisions of Schedule D shall be applied.

Section 1. Structure of the Fund

Organization and Management

Article XII

Nothing in this Agreement shall affect the right of any member to impose
restrictions on exchange transactions with non-members or with persons in
their territories unless the Fund finds that such restrictions prejudice
the interests of members and are contrary to the purposes of the Fund.

Section 2. Restrictions on transactions with non-member countries

(iii) to cooperate with the Fund with a view to the application in its
territories of appropriate measures to prevent transactions with non-members
or with persons in their territories which would be contrary to the provisions of this Agreement or the purposes of the Fund.

(ii) not to cooperate with a non-member or with persons in a non-member’s territories in practices which would be contrary to the provisions of
this Agreement or the purposes of the Fund; and

(i) not to engage in, nor to permit any of its fiscal agencies
referred to in Article V, Section 1 to engage in, any transactions with a
non-member or with persons in a non-member’s territories which would be
contrary to the provisions of this Agreement or the purposes of the Fund;

Each member undertakes:

Section 1. Undertakings regarding relations with non-member countries

Relations with Non-Member Countries

Article XI

The Fund shall cooperate within the terms of this Agreement with any general international organization and with public international organizations
having specialized responsibilities in related fields. Any arrangements for
such cooperation which would involve a modification of any provision of
this Agreement may be effected only after amendment to this Agreement under
Article XXVIII.
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(v) When the suspension of the voting rights of a member is terminated
under Article XXVI, Section 2(b), and the member is not entitled to appoint
an Executive Director, the member may agree with all the members that have
elected an Executive Director that the number of votes allotted to that

(iv) When the provisions of Section 5(b) of this Article
ble, the votes which an Executive Director would otherwise be
cast shall be increased or decreased correspondingly. All the
an Executive Director is entitled to cast shall be cast as a

(iii) Each elected Executive Director shall be entitled to cast the
number of votes which counted towards his election.

(ii) If the votes allotted to a member that appoints an Executive
Director under (c) above were cast by an Executive Director together with
the votes allotted to other members as a result of the last regular election of Executive Directors, the member may agree with each of the other
members that the number of votes allotted to it shall be cast by the
appointed Executive Director. A member making such an agreement shall not
participate in the election of Executive Directors.

(i) (i) Each appointed Executive Director shall be entitled to cast the
number of votes allotted under Section 5 of this Article to the member
appointing him.

(h) A quorum for any meeting of the Executive Board shall be a majority of
the Executive Directors having not less than one-half of the total voting
power.

(g) The Executive Board shall function in continuous session at the principal office of the Fund and shall meet as often as the business of the Fund
may require.

(f) Executive Directors shall continue in office until their successors are
appointed or elected. If the office of an elected Executive Director
becomes vacant more than ninety days before the end of his term, another
Executive Director shall be elected for the remainder of the term by the
members that elected the former Executive Director. A majority of the votes
cast shall be required for election. While the office remains vacant, the
Alternate of the former Executive Director shall exercise his powers,
except that of appointing an Alternate.

(e) Each Executive Director shall appoint an Alternate with full power to
act for him when he is not present. When the Executive Directors appointing
them are present, Alternates may participate in meetings but may not vote.

(d) Elections of elective Executive Directors shall be conducted at intervals of two years in accordance with the provisions of Schedule E, supplemented by such regulations as the Fund deems appropriate. For each regular
election of Executive Directors, the Board of Governors may issue regulations making changes in the proportion of votes required to elect Executive
Directors under the provisions of Schedule E.

after, the members entitled to appoint Executive Directors under (b)(i)
above do not include the two members, the holdings of whose currencies by
the Fund in the General Resources Account have been, on the average over
the preceding two years, reduced below their quotas by the largest absolute
amounts in terms of the special drawing right, either one or both of such
members, as the case may be, may appoint an Executive Director.

(c) Except as otherwise specifically provided, all decisions of the Fund

(b) Whenever voting is required under Article V, Section 4 or 5, each member shall have the number of votes to which it is entitled under (a) above
adjusted
(i) by the addition of one vote for the equivalent of each four hundred thousand special drawing rights of net sales of its currency from the
general resources of the Fund up to the date when the vote is taken, or
(ii) by the subtraction of one vote for the equivalent of each four
hundred thousand special drawing rights of its net purchases under Article
V, Section 3(b) and ( f ) up to the date when the vote is taken,
provided that neither net purchases nor net sales shall be deemed at any
time to exceed an amount equal to the quota of the member involved.

(a) Each member shall have two hundred fifty votes plus one additional vote
for each part of its quota equivalent to one hundred thousand special drawing rights.

Section 5. Voting

(d) In appointing the staff the Managing Director shall, subject to the
paramount importance of securing the highest standards of efficiency and of
technical competence, pay due regard to the importance of recruiting personnel on as wide a geographical basis as possible.

(c) The Managing Director and the staff of the Fund, in the discharge of
their functions, shall owe their duty entirely to the Fund and to no other
authority. Each member of the Fund shall respect the international character of this duty and shall refrain from all attempts to influence any of
the staff in the discharge of these functions.

(b) The Managing Director shall be chief of the operating staff of the Fund
and shall conduct, under the direction of the Executive Board, the ordinary
business of the Fund. Subject to the general control of the Executive
Board, he shall be responsible for the organization, appointment, and dismissal of the staff of the Fund.

(a) The Executive Board shall select a Managing Director who shall not be a
Governor or an Executive Director. The Managing Director shall be chairman
of the Executive Board, but shall have no vote except a deciding vote in
case of an equal division. He may participate in meetings of the Board of
Governors, but shall not vote at such meetings. The Managing Director shall
cease to hold office when the Executive Board so decides.

Section 4. Managing Director and staff

(j) The Board of Governors shall adopt regulations under which a member not
entitled to appoint an Executive Director under (b) above may send a representative to attend any meeting of the Executive Board when a request made
by, or a matter particularly affecting, that member is under consideration.

member shall be cast by such Executive Director, provided that, if no regular election of Executive Directors has been conducted during the period of
the suspension, the Executive Director in whose election the member had
participated prior to the suspension, or his successor elected in accordance with paragraph 3(c) (i) of Schedule L or with (f) above, shall be
entitled to cast the number of votes allotted to the member. The member
shall be deemed to have participated in the election of the Executive
Director entitled to cast the number of votes allotted to the member.
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(vi) The Investment Account shall be terminated in the event of liquidation of the Fund and may be terminated, or the amount of the investment
may be reduced, prior to liquidation of the Fund by a seventy percent
majority of the total v
oting power. The Fund, by a seventy percent majority of the total voting
power, shall adopt rules and regulations regarding administration of the
Investment Account, which shall be consistent with (vii), (viii), and (ix)

(v) The Fund may use a member’s currency held in the Investment
Account to obtain the currencies needed to meet the expenses of conducting
the business of the Fund.

(iv) The income of investment may be invested in accordance with the
provisions of this subsection ( f ). Income not invested shall be held in
the Investment Account or may be used for meeting the expenses of conducting the business of the Fund.

(iii) The Fund may invest a member’s currency held in the Investment
Account in marketable obligations of that member or in marketable obligations of international financial organizations. No investment shall be made
without the concurrence of the member whose currency is used to make the
investment. The Fund shall invest only in obligations denominated in special drawing rights or in the currency used for investment.

(ii) The Fund may decide to transfer to the Investment Account a part
of the proceeds of the sale of gold in accordance with Article V, Section
12(g) and, by a seventy percent majority of the total voting power, may
decide to transfer to the Investment Account, for immediate investment,
currencies held in the General Resources Account. The amount of these
transfers shall not exceed the total amount of the general reserve and the
special reserve at the time of the decision.

(f) (i) The Fund may establish an Investment Account for the purposes of
this subsection ( f ). The assets of the Investment Account shall be held
separately from the other accounts of the General Department.

(e) Payments under (c) and (d ) above shall be made in special drawing
rights, provided that either the Fund or the member may decide that the
payment to the member shall be made in its own currency.

(d ) The Fund, by a seventy percent majority of the total voting power,
may decide at any time to distribute any part of the general reserve. Any
such distribution shall be made to all members in proportion to their quotas.

(c) If any distribution is made of the net income of any year, it shall be
made to all members in proportion to their quotas.

(b) The Fund may use the special reserve for any purpose for which it may
use the general reserve, except distribution.

The principal office of the Fund shall be located in the territory of the
member having the largest quota, and agencies or branch offices may be
established in the territories of other members.

Section 1. Location of offices

Offices and Depositories

Article XIII

The Fund shall at all times have the right to communicate its views
informally to any member on any matter arising under this Agreement. The
Fund may, by a seventy percent majority of the total voting power, decide
to publish a report made to a member regarding its monetary or economic
conditions and developments which directly tend to produce a serious disequilibrium in the international balance of payments of members. If the member is not entitled to appoint an Executive Director, it shall be entitled
to representation in accordance with Section 3(j) of this Article. The Fund
shall not publish a report involving changes in the fundamental structure
of the economic organization of members.

Section 8. Communication of views to members

(b) The Fund may publish such other reports as it deems desirable for carrying out its purposes.

Section 7. Publication of reports
(a) The Fund shall publish an annual report containing an audited statement
of its accounts, and shall issue, at intervals of three months or less, a
summary statement of its operations and transactions and its holdings of
special drawing rights, gold, and currencies of members.

(ix) On a reduction of the amount of the investment by the Fund, a
portion of the reduction corresponding to the proportion of the assets
transferred to the Investment Account under Article V, Section 12(g) to the
total of the assets transferred to this account shall be transferred to the
Special Disbursement Account if it has not been terminated, and the balance
of the reduction shall be transferred to the General Resources Account for
immediate use in operations and transactions.

(viii) Upon termination of the Investment Account prior to liquidation
of the Fund, a portion of the assets held in this account corresponding to
the proportion of the assets transferred to this account under Article V,
Section 12(g) to the total of the assets transferred to the account shall
be transferred to the Special Disbursement Account if it has not been terminated, and the balance of the assets held in the Investment Account shall
be transferred to the General Resources Account for immediate use in operations and transactions.

(vii) Upon termination of the Investment Account because of liquidation of the Fund, any assets in this account shall be distributed in accordance with the provisions of Schedule K, provided that a portion of these
assets corresponding to the proportion of the assets transferred to this
account under Article V, Section 12(g) to the total of the assets transferred to this account shall be deemed to be assets held in the Special
Disbursement Account and shall be distributed in accordance with Schedule
K, paragraph 2(a)(ii).

Section 6.
Reserves, distribution of net income, and investment

(a) The Fund shall determine annually what part of its net income shall be
placed to general reserve or special reserve, and what part, if any, shall
be distributed.

below.

shall be made by a majority of the votes cast.
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The Fund shall make annual reports on the restrictions in force under
Section 2 of this Article. Any member retaining any restrictions inconsistent with Article VIII, Sections 2, 3, or 4 shall consult the Fund annually
as to their further retention. The Fund may, if it deems such action neces-

Section 3. Action of the Fund relating to restrictions

A member that has notified the Fund that it intends to avail itself of
transitional arrangements under this provision may, notwithstanding the provisions of any other articles of this Agreement, maintain and adapt to
changing circumstances the restrictions on payments and transfers for current international transactions that were in effect on the date on which it
became a member. Members shall, however, have continuous regard in their
foreign exchange policies to the purposes of the Fund, and, as soon as conditions permit, they shall take all possible measures to develop such commercial and financial arrangements with other members as will facilitate
international payments and the promotion of a stable system of exchange
rates. In particular, members shall withdraw restrictions maintained under
this Section as soon as they are satisfied that they will be able, in the
absence of such restrictions, to settle their balance of payments in a manner which will not unduly encumber their access to the general resources of
the Fund.

Section 2. Exchange restrictions

Each member shall notify the Fund whether it intends to avail itself of
the transitional arrangements in Section 2 of this Article, or whether it
is prepared to accept the obligations of Article VIII, Sections 2, 3, and
4. A member availing itself of the transitional arrangements shall notify
the Fund as soon thereafter as it is prepared to accept these obligations.

Section 1. Notification to the Fund

Article XIV
Transitional Arrangements

Each member guarantees all assets of the Fund against loss resulting from
failure or default on the part of the depository designated by it.

Section 3. Guarantee of the Fund’s assets

(b) The Fund may hold other assets, including gold, in the depositories
designated by the five members having the largest quotas and in such other
designated depositories as the Fund may select. Initially, at least onehalf of the holdings of the Fund shall be held in the depository designated
by the member in whose territories the Fund has its principal office and at
least forty percent shall be held in the depositories designated by the
remaining four members referred to above. However, all transfers of gold by
the Fund shall be made with due regard to the costs of transport and anticipated requirements of the Fund. In an emergency the Executive Board may
transfer all or any part of the Fund’s gold holdings to any place where
they can be adequately protected.

(a) Each member shall designate its central bank as a depository for all
the Fund’s holdings of its currency, or if it has no central bank it shall
designate such other institution as may be acceptable to the Fund.

Section 2. Depositories

All changes in holdings of special drawing rights shall take effect only
when recorded by the Fund in the Special Drawing Rights Department.

Section 3. Recording and information

All assets and property of the Fund, except resources administered under
Article V, Section 2(b), shall be held in the General Department, provided
that assets and property acquired under Article XX, Section 2 and Articles
XXIV and XXV and Schedules H and I shall be held in the Special Drawing
Rights Department. Any assets or property held in one Department shall not
be available to discharge or meet the liabilities, obligations, or losses
of the Fund incurred in the conduct of the operations and transactions of
the other Department, except that the expenses of conducting the business
of the Special Drawing Rights Department shall be paid by the Fund from the
General Department which shall be reimbursed in special drawing rights from
time to time by assessments under Article XX, Section 4 made on the basis
of a reasonable estimate of such expenses.

Section 2. Separation of assets and property

All operations and transactions involving special drawing rights shall be
conducted through the Special Drawing Rights Department. All other operations and transactions on the account of the Fund authorized by or under
this Agreement shall be conducted through the General Department.
Operations and transactions pursuant to Article XVII, Section 2 shall be
conducted through the General Department as well as the Special Drawing
Rights Department.

Section 1. Separation of operations and transactions

General Department and Special Drawing Rights Department

Article XVI

Section 2. Valuation of the special drawing right
The method of valuation of the special drawing right shall be determined
by the Fund by a seventy percent majority of the total voting power, provided, however, that an eighty-five percent majority of the total voting
power shall be required for a change in the principle of valuation or a
fundamental change in the application of the principle in effect.

To meet the need, as and when it arises, for a supplement to existing
reserve assets, the Fund is authorized to allocate special drawing rights
to members that are participants in the Special Drawing Rights Department.

Section 1. Authority to allocate special drawing rights

Special Drawing Rights

Article XV

sary in exceptional circumstances, make representations to any member that
conditions are favorable for the withdrawal of any particular restriction,
or for the general abandonment of restrictions, inconsistent with the provisions of any other articles of this Agreement. The member shall be given
a suitable time to reply to such representations. If the Fund finds that
the member persists in maintaining restrictions which are inconsistent with
the purposes of the Fund, the member shall be subject to Article XXVI,
Section 2(a).
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(i) the duration of the basic period shall be other than five years;

(e) A participant shall receive allocations of special drawing rights made
pursuant to any decision to allocate unless:
(i) the Governor for the participant did not vote in favor of the
decision; and
(ii) the participant has notified the Fund in writing prior to the
first allocation of special drawing rights under that decision that it does

Section 1. Principles and considerations governing allocation and cancellation

(a) In all its decisions with respect to the allocation and cancellation of
special drawing rights the Fund shall seek to meet the long-term global

(d) A member that becomes a participant after a basic period starts shall
receive allocations beginning with the next basic period in which allocations are made after it becomes a participant unless the Fund decides that
the new participant shall start to receive allocations beginning with the
next allocation after it becomes a participant. If the Fund decides that a
member that becomes a participant during a basic period shall receive allocations during the remainder of that basic period and the participant was
not a member on the dates established under (b) or (c) above, the Fund
shall determine the basis on which these allocations to the participant
shall be made.

(iii) the basis for allocations or cancellations shall be the quotas
or net cumulative allocations on dates other than the dates of decisions to
allocate or cancel.

(ii) the allocations or cancellations shall take place at other than
yearly intervals; or

or

(c) In its decision for any basic period the Fund may provide, notwithstanding (a) and (b) above, that:

(b) The rates at which allocations are to be made shall be expressed as
percentages of quotas on the date of each decision to allocate. The rates
at which special drawing rights are to be cancelled shall be expressed as
percentages of net cumulative allocations of special drawing rights on the
date of each decision to cancel. The percentages shall be the same for all
participants.

(a) Decisions of the Fund to allocate or cancel special drawing rights
shall be made for basic periods which shall run consecutively and shall be
five years in duration. The first basic period shall begin on the date of
the first decision to allocate special drawing rights or such later date as
may be specified in that decision. Any allocations or cancellations shall
take place at yearly intervals.

Allocation and Cancellation of Special Drawing Rights

Article XVIII

(iii) the terms and conditions on which participants and the Fund
through the General Resources Account may enter into operations and transactions in special drawing rights with prescribed holders.
An eighty-five percent majority of the total voting power shall be required
for prescriptions under (i) above. The terms and conditions prescribed by
the Fund shall be consistent with the provisions of this Agreement and the
effective functioning of the Special Drawing Rights Department.

(ii) the terms and conditions on which prescribed holders may be permitted to hold special drawing rights and may accept and use them in operations and transactions with participants and other prescribed holders; and

(i) as holders, non-members, members that are non-participants, institutions that perform functions of a central bank for more than one member,
and other official entities;

The Fund may prescribe:

Section 3. Other holders

The Fund may hold special drawing rights in the General Resources Account
and may accept and use them in operations and transactions conducted
through the General Resources Account with participants in accordance with
the provisions of this Agreement or with prescribed holders in accordance
with the terms and conditions prescribed under Section 3 of this Article.

Section 2. Fund as a holder

Each member of the Fund that deposits with the Fund an instrument setting
forth that it undertakes all the obligations of a participant in the
Special Drawing Rights Department in accordance with its law and that it
has taken all steps necessary to enable it to carry out all of these obligations shall become a participant in the Special Drawing Rights Department
as of the date the instrument is deposited, except that no member shall
become a participant before the provisions of this Agreement pertaining
exclusively to the Special Drawing Rights Department have entered into
force and instruments have been deposited under this Section by members
that have at least seventy-five percent of the total of quotas.

Section 1. Participants
Section 2. Allocation and cancellation

(b) The first decision to allocate special drawing rights shall take into
account, as special considerations, a collective judgment that there is a
global need to supplement reserves, and the attainment of a better balance
of payments equilibrium, as well as the likelihood of a better working of
the adjustment process in the future.

Article XVII

Participants and Other Holders of Special Drawing Rights

need, as and when it arises, to supplement existing reserve assets in such
manner as will promote the attainment of its purposes and will avoid economic stagnation and deflation as well as excess demand and inflation in
the world.

Participants shall notify the Fund of the provisions of this Agreement
under which special drawing rights are used. The Fund may require participants to furnish it with such other information as it deems necessary for
its functions.
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Section 2. Operations and transactions between participants
(a) A participant shall be entitled to use its special drawing rights to
obtain an equivalent amount of currency from a participant designated under
Section 5 of this Article.

Section 3. Unexpected major developments

The Fund may change the rates or intervals of allocation or cancellation
during the rest of a basic period or change the length of a basic period or
start a new basic period, if at any time the Fund finds it desirable to do
so because of unexpected major developments.

(d) An eighty-five percent majority of the total voting power shall be

(iv) within six months of a request by the Board of Governors or the
Executive Board;
provided that, if under (i), (iii), or (iv) above the Managing Director
ascertains that there is no proposal which he considers to be consistent
with the provisions of Section 1 of this Article that has broad support
among participants in accordance with (b) above, he shall report to the
Board of Governors and to the Executive Board.

(iii) when, in accordance with Section 3 of this Article, he considers
that it would be desirable to change the rate or intervals of allocation or
cancellation or change the length of a basic period or start a new basic
period; or

(ii) if no decision has been taken with respect to allocation or cancellation for a basic period, whenever he is satisfied that the provisions
of (b) above have been met;

(c) The Fund may waive the expectation in (a) above in any transactions in
which a participant uses special drawing rights to obtain an equivalent
amount of currency from a participant designated under Section 5 of this
Article that would promote reconstitution by the other participant under
Section 6(a) of this Article; prevent or reduce a negative balance of the
other participant; or offset the effect of a failure by the other participant to fulfill the expectation in (a) above.

(b) The use of special drawing rights shall not be subject to challenge on
the basis of the expectation in (a) above, but the Fund may make representations to a participant that fails to fulfill this expectation. A participant that persists in failing to fulfill this expectation shall be subject
to Article XXIII, Section 2(b).

(a) In transactions under Section 2(a) of this Article, except as otherwise
provided in (c) below, a participant will be expected to use its special
drawing rights only if it has a need because of its balance of payments or
its reserve position or developments in its reserves, and not for the sole
purpose of changing the composition of its reserves.

Section 3. Requirement of need

(c) The Managing Director shall make proposals:

(i) not later than six months before the end of each basic period;

(d) The Fund may make representations to a participant that enters into any
operation or transaction under (b) or (c) above that in the judgment of the
Fund may be prejudicial to the process of designation according to the
principles of Section 5 of this Article or is otherwise inconsistent with
Article XXII. A participant that persists in entering into such operations
or transactions shall be subject to Article XXIII, Section 2(b).

(c) The Fund, by a seventy percent majority of the total voting power, may
prescribe operations in which a participant is authorized to engage in
agreement with another participant on such terms and conditions as the Fund
deems appropriate. The terms and conditions shall be consistent with the
effective functioning of the Special Drawing Rights Department and the
proper use of special drawing rights in accordance with this Agreement.

(b) A participant, in agreement with another participant, may use its special drawing rights to obtain an equivalent amount of currency from the
other participant.

(b) Before making any proposal, the Managing Director, after having satisfied himself that it will be consistent with the provisions of Section 1(a)
of this Article, shall conduct such consultations as will enable him to
ascertain that there is broad support among participants for the proposal.
In addition, before making a proposal for the first allocation, the
Managing Director shall satisfy himself that the provisions of Section 1(b)
of this Article have been met and that there is broad support among participants to begin allocations; he shall make a proposal for the first allocation as soon after the establishment of the Special Drawing Rights
Department as he is so satisfied.

(a) Decisions under Section 2(a), (b), and (c) or Section 3 of this Article
shall be made by the Board of Governors on the basis of proposals of the
Managing Director concurred in by the Executive Board.

Section 4. Decisions on allocations and cancellations

Special drawing rights may be used in the operations and transactions
authorized by or under this Agreement.

Section 1. Use of special drawing rights

Operations and Transactions in Special Drawing Rights

Article XIX

required for decisions under Section 2(a), (b), and (c) or Section 3 of
this Article except for decisions under Section 3 with respect to a
decrease in the rates of allocation.

(f) If on the effective date of any cancellation the amount of special
drawing rights held by a participant is less than its share of the special
drawing rights that are to be cancelled, the participant shall eliminate
its negative balance as promptly as its gross reserve position permits and
shall remain in consultation with the Fund for this purpose. Special drawing rights acquired by the participant after the effective date of the cancellation shall be applied against its negative balance and cancelled.

not wish special drawing rights to be allocated to it under the decision.
On the request of a participant, the Fund may decide to terminate the
effect of the notice with respect to allocations of special drawing rights
subsequent to the termination.
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(b) The rules for reconstitution may be reviewed at any time and new rules
shall be adopted if necessary. Unless new rules are adopted or a decision
is made to abrogate rules for reconstitution, the rules in force at the
time of review shall continue to apply. A seventy percent majority of the
total voting power shall be required for decisions to adopt, modify, or

(a) Participants that use their special drawing rights shall reconstitute
their holdings of them in accordance with the rules for reconstitution in
Schedule G or such rules as may be adopted under (b) below.

Section 6. Reconstitution

(c) The rules for designation may be reviewed at any time and new rules
shall be adopted if necessary. Unless new rules are adopted, the rules in
force at the time of the review shall continue to apply.

(b) In order to promote over time a balanced distribution of holdings of
special drawing rights under (a)(i) above, the Fund shall apply the rules
for designation in Schedule F or such rules as may be adopted under (c)
below.

(iii) In designating participants, the Fund normally shall give priority to those that need to acquire special drawing rights to meet the objectives of designation under (ii) above.

(ii) Participants shall be subject to designation in order to promote
reconstitution under Section 6(a) of this Article, to reduce negative balances in holdings of special drawing rights, or to offset the effect of
failures to fulfill the expectation in Section 3(a) of this Article.

(i) A participant shall be subject to designation if its balance of
payments and gross reserve position is sufficiently strong, but this will
not preclude the possibility that a participant with a strong reserve position will be designated even though it has a moderate balance of payments
deficit. Participants shall be designated in such manner as will promote
over time a balanced distribution of holdings of special drawing rights
among them.

(a) The Fund shall ensure that a participant will be able to use its special drawing rights by designating participants to provide currency for
specified amounts of special drawing rights for the purposes of Sections
2(a) and 4 of this Article. Designations shall be made in accordance with
the following general principles supplemented by such other principles as
the Fund may adopt from time to time:

Section 5. Designation of participants to provide currency

(b) A participant may provide currency in excess of the obligatory limit or
any agreed higher limit.

Section 7. Exchange rates

(a) A participant designated by the Fund under Section 5 of this Article
shall provide on demand a freely usable currency to a participant using
special drawing rights under Section 2(a) of this Article. A participant’s
obligation to provide currency shall not extend beyond the point at which
its holdings of special drawing rights in excess of its net cumulative
allocation are equal to twice its net cumulative allocation or such higher
limit as may be agreed between a participant and the Fund.

Interest, charges, and assessments shall be paid in special drawing
rights. A participant that needs special drawing rights to pay any charge
or assessment shall be obligated and entitled to obtain them, for currency
acceptable to the Fund, in a transaction with the Fund conducted through

Section 5. Payment of interest, charges, and assessments

When it is decided under Article XVI, Section 2 that reimbursement shall
be made, the Fund shall levy assessments for this purpose at the same rate
for all participants on their net cumulative allocations.

Section 4. Assessments

The Fund shall determine the rate of interest by a seventy percent majority of the total voting power. The rate of charges shall be equal to the
rate of interest.

Section 3. Rate of interest and charges

Charges at the same rate for all participants shall be paid to the Fund
by each participant on the amount of its net cumulative allocation of special drawing rights plus any negative balance of the participant or unpaid
charges.

Section 2. Charges

Interest at the same rate for all holders shall be paid by the Fund to
each holder on the amount of its holdings of special drawing rights. The
Fund shall pay the amount due to each holder whether or not sufficient
charges are received to meet the payment of interest.

Section 1. Interest

Special Drawing Rights Department Interest and Charges

Article XX

(d) For the purpose of this provision the term participant includes a terminating participant.

(c) The Fund shall consult a participant on the procedure for determining
rates of exchange for its currency.

(b) The Fund, by an eighty-five percent majority of the total voting power,
may adopt policies under which in exceptional circumstances the Fund, by a
seventy percent majority of the total voting power, may authorize participants entering into transactions under Section 2(b) of this Article to
agree on exchange rates other than those applicable under (a) above.

(a) Except as otherwise provided in (b) below, the exchange rates for
transactions between participants under Section 2(a) and (b) of this
Article shall be such that participants using special drawing rights shall
receive the same value whatever currencies might be provided and whichever
participants provide those currencies, and the Fund shall adopt regulations
to give effect to this principle.

abrogate the rules for reconstitution.

Section 4. Obligation to provide currency
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(c) A question of interpretation of the provisions of this Agreement on
matters pertaining exclusively to the Special Drawing Rights Department
shall be submitted to the Executive Board pursuant to Article XXIX(a) only
on the request of a participant. In any case where the Executive Board has

(b) In addition to the privileges and immunities that are accorded under
Article IX of this Agreement, no tax of any kind shall be levied on special
drawing rights or on operations or transactions in special drawing rights.

(iii) Questions of the general administration of the Fund, including
reimbursement under Article XVI, Section 2, and any question whether a matter pertains to both Departments or exclusively to the Special Drawing
Rights Department shall be decided as if they pertained exclusively to the
General Department. Decisions with respect to the method of valuation of
the special drawing right, the acceptance and holding of special drawing
rights in the General Resources Account of the General Department and the
use of them, and other decisions affecting the operations and transactions
conducted through both the General Resources Account of the General
Department and the Special Drawing Rights Department shall be made by the
majorities required for decisions on matters pertaining exclusively to each
Department. A decision on a matter pertaining to the Special Drawing Rights
Department shall so indicate.

(ii) For decisions by the Executive Board on matters pertaining exclusively to the Special Drawing Rights Department only Executive Directors
appointed or elected by at least one member that is a participant shall be
entitled to vote. Each of these Executive Directors shall be entitled to
cast the number of votes allotted to the member which is a participant that
appointed him or to the members that are participants whose votes counted
towards his election. Only the presence of Executive Directors appointed or
elected by members that are participants and the votes allotted to members
that are participants shall be counted for the purpose of determining
whether a quorum exists or whether a decision is made by the required
majority. For the purposes of this provision, an agreement under Article
XII, Section 3(i )(ii) by a member that is a participant shall entitle an
appointed Executive Director to vote and cast the number of votes allotted
to the member.

(i) For meetings of or decisions by the Board of Governors on matters
pertaining exclusively to the Special Drawing Rights Department only
requests by, or the presence and the votes of, Governors appointed by members that are participants shall be counted for the purpose of calling
meetings and determining whether a quorum exists or whether a decision is
made by the required majority.

(a) The General Department and the Special Drawing Rights Department shall
be administered in accordance with the provisions of Article XII, subject
to the following provisions:

(c) Regulations shall be adopted to ensure that before action is taken
against any participant under (a) or (b) above, the participant shall be
informed immediately of the complaint against it and given an adequate
opportunity for stating its case, both orally and in writing. Whenever the
participant is thus informed of a complaint relating to (a) above, it shall
not use special drawing rights pending the disposition of the complaint.

(b) If the Fund finds that a participant has failed to fulfill any other
obligation with respect to special drawing rights, the Fund may suspend the
right of the participant to use special drawing rights it acquires after
the suspension.

(a) If the Fund finds that a participant has failed to fulfill its obligations under Article XIX, Section 4, the right of the participant to use its
special drawing rights shall be suspended unless the Fund otherwise
decides.

In the event of an emergency or the development of unforeseen circumstances threatening the activities of the Fund with respect to the Special
Drawing Rights Department, the Executive Board, by an eighty-five percent
majority of the total voting power, may suspend for a period of not more
than one year the operation of any of the provisions relating to operations
and transactions in special drawing rights, and the provisions of Article
XXVII, Section l(b), (c), and (d ) shall then apply.
Section 2. Failure to fulfill obligations

Section 1. Emergency provisions

Suspension of Operations and Transactions in Special Drawing Rights

Article XXIII

In addition to the obligations assumed with respect to special drawing
rights under other articles of this Agreement, each participant undertakes
to collaborate with the Fund and with other participants in order to facilitate the effective functioning of the Special Drawing Rights Department
and the proper use of special drawing rights in accordance with this
Agreement and with the objective of making the special drawing right the
principal reserve asset in the international monetary system.

General Obligations of Participants

Article XXII

(d) Whenever a disagreement arises between the Fund and a participant that
has terminated its participation in the Special Drawing Rights Department
or between the Fund and any participant during the liquidation of the
Special Drawing Rights Department with respect to any matter arising exclusively from participation in the Special Drawing Rights Department, the
disagreement shall be submitted to arbitration in accordance with the procedures in Article XXIX(c).

Administration of the General Department
and the Special Drawing Rights Department

Article XXI

given a decision on a question of interpretation pertaining exclusively to
the Special Drawing Rights Department only a participant may require that
the question be referred to the Board of Governors under Article XXIX(b).
The Board of Governors shall decide whether a Governor appointed by a member that is not a participant shall be entitled to vote in the Committee on
Interpretation on questions pertaining exclusively to the Special Drawing
Rights Department.

the General Resources Account. If sufficient special drawing rights cannot
be obtained in this way, the participant shall be obligated and entitled to
obtain them with a freely usable currency from a participant which the Fund
shall specify. Special drawing rights acquired by a participant after the
date for payment shall be applied against its unpaid charges and cancelled.
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(c) A settlement shall be made with reasonable despatch by agreement
between the terminating participant and the Fund with respect to any obligation of the terminating participant or the Fund after the setoff in (b)
above. If agreement on a settlement is not reached promptly the provisions
of Schedule H shall apply.

(b) The Fund shall be obligated to redeem all special drawing rights held
by the terminating participant, and the terminating participant shall be
obligated to pay to the Fund an amount equal to its net cumulative allocation and any other amounts that may be due and payable because of its participation in the Special Drawing Rights Department. These obligations
shall be set off against each other and the amount of special drawing
rights held by the terminating participant that is used in the setoff to
extinguish its obligation to the fund shall be cancelled.

(a) When a participant terminates its participation in the Special
Drawing Rights Department, all operations and transactions by the terminating participant in special drawing rights shall cease except as otherwise
permitted under an agreement made pursuant to (c) below in order to facilitate a settlement or as provided in Sections 3, 5, and 6 of this Article or
in Schedule H. Interest and charges that accrued to the date of termination
and assessments levied before that date but not paid shall be paid in special drawing rights.

Section 2. Settlement on termination

(b) A participant that withdraws from membership in the Fund shall be
deemed to have simultaneously terminated its participation in the Special
Drawing Rights Department.

(a) Any participant may terminate its participation in the Special
Drawing Rights Department at any time by transmitting a notice in writing
to the Fund at its principal office. Termination shall become effective on
the date the notice is received.

Section 1. Right to terminate participation

Termination of Participation

Article XXIV

(f) The right of a participant to use its special drawing rights shall not
be suspended because it has become ineligible to use the Fund’s general
resources under Article V, Section 5, Article VI, Section 1, or Article
XXVI, Section 2(a). Article XXVI, Section 2 shall not apply because a participant has failed to fulfill any obligations with respect to special
drawing rights.

(e) The Fund may at any time terminate a suspension under (a) or (b) above,
provided that a suspension imposed on a participant under (b) above for
failure to fulfill the obligations under Article XIX, Section 6(a) shall
not be terminated until one hundred eighty days after the end of the first
calendar quarter during which the participant complies with the rules for
reconstitution.

(d) Suspension under (a) or (b) above or limitation under (c) above shall
not affect a participant’s obligation to provide currency in accordance
with Article XIX, Section 4.

Article XXV
Liquidation of the Special Drawing Rights Department

(ii) obtain special drawing rights in a transaction with the Fund conducted through the General Resources Account for a currency acceptable to
the Fund to meet any charges or installment due under an agreement or the
provisions of Schedule H.

(i) use any special drawing rights held by it after the setoff in
Section 2(b) of this Article, when they are to be redeemed, in a transaction with the Fund conducted through the General Resources Account to
obtain its own currency or a freely usable currency at the option of the
Fund; or

In order to facilitate settlement with a terminating participant, the
Fund may decide that a terminating participant shall:

Section 6. General Resources Account transactions

Whenever the Fund is required to redeem special drawing rights held by a
terminating participant, redemption shall be made with currency provided by
participants specified by the Fund. These participants shall be specified
in accordance with the principles in Article XIX, Section 5. Each specified
participant shall provide at its option the currency of the terminating
participant or a freely usable currency to the Fund and shall receive an
equivalent amount of special drawing rights. However, a terminating participant may use its special drawing rights to obtain its own currency, a
freely usable currency, or any other asset from any holder, if the Fund so
permits.

Section 5. Settlement of obligation to a terminating participant

Currency received by the Fund from a terminating participant shall be
used by the Fund to redeem special drawing rights held by participants in
proportion to the amount by which each participant’s holdings of special
drawing rights exceed its net cumulative allocation at the time the currency is received by the Fund. Special drawing rights so redeemed and special
drawing rights obtained by a terminating participant under the provisions
of this Agreement to meet any installment due under an agreement on settlement or under Schedule H and set off against that installment shall be cancelled.

Section 4. Settlement of obligation to the Fund

After the date of termination the Fund shall pay interest on any outstanding balance of special drawing rights held by a terminating participant and the terminating participant shall pay charges on any outstanding
obligation owed to the Fund at the times and rates prescribed under Article
XX. Payment shall be made in special drawing rights. A terminating participant shall be entitled to obtain special drawing rights with a freely
usable currency to pay charges or assessments in a transaction with a participant specified by the Fund or by agreement from any other holder, or to
dispose of special drawing rights received as interest in a transaction
with any participant designated under Article XIX, Section 5 or by agreement with any other holder.

Section 3. Interest and charges
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(iii) Article XI, Section 1;
(iv) Schedule C, paragraph 5.

Withdrawal from Membership

Section 1. Right of members to withdraw

(c) If, after the expiration of a reasonable period following a decision of

(b) If, after the expiration of a reasonable period following a declaration
of ineligibility under (a) above, the member persists in its failure to
fulfill any of its obligations under this Agreement, the Fund may, by a
seventy percent majority of the total voting power, suspend the voting
rights of the member. During the period of the suspension, the provisions
of Schedule L shall apply. The Fund may, by a seventy percent majority of
the total voting power, terminate the suspension at any time.

(a) If a member fails to fulfill any of its obligations under this
Agreement, the Fund may declare the member ineligible to use the general
resources of the Fund. Nothing in this Section shall be deemed to limit the
provisions of Article V, Section 5 or Article VI, Section 1.

Section 2. Compulsory withdrawal

(a) The Fund may not be liquidated except by decision of the Board of
Governors. In an emergency, if the Executive Board decides that liquidation
of the Fund may be necessary, it may temporarily suspend all operations and

Liquidation of the Fund

Section 2.

(d) The Fund may adopt rules with respect to the subject matter of a provision during the period in which its operation is suspended.

(c) The Executive Board may, by a majority of the total voting power, terminate such suspension at any time.

(b) A suspension of the operation of a provision under (a) above may not be
extended beyond one year except by the Board of Governors which, by an
eighty-five percent majority of the total voting power, may extend a suspension for an additional period of not more than two years if it finds
that the emergency or unforeseen circumstances referred to in (a) above
continue to exist.

(ii) Article VI, Section 2;

Article XXVI

Any member may withdraw from the Fund at any time by transmitting a
notice in writing to the Fund at its principal office. Withdrawal shall
become effective on the date such notice is received.

(i) Article V, Sections 2, 3, 7, 8(a)(i) and (e);

(a) In the event of an emergency or the development of unforeseen circumstances threatening the activities of the Fund, the Executive Board, by an
eighty-five percent majority of the total voting power, may suspend for a
period of not more than one year the operation of any of the following provisions:

Section 1. Temporary suspension

Emergency Provisions

Article XXVII

When a member withdraws from the Fund, normal operations and transactions
of the Fund in its currency shall cease and settlement of all accounts
between it and the Fund shall be made with reasonable despatch by agreement
between it and the Fund. If agreement is not reached promptly, the provisions of Schedule J shall apply to the settlement of accounts.

Section 3. Settlement of accounts with members withdrawing

(d) Regulations shall be adopted to ensure that before action is taken
against any member under (a), (b), or (c) above, the member shall be
informed in reasonable time of the complaint against it and given an adequate opportunity for stating its case, both orally and in writing.

suspension under (b) above, the member persists in its failure to fulfill
any of its obligations under this Agreement, that member may be required to
withdraw from membership in the Fund by a decision of the Board of
Governors carried by a majority of the Governors having eighty-five percent
of the total voting power.

(d) Liquidation of the Special Drawing Rights Department shall be administered in accordance with the provisions of Schedule I.

(c) Upon liquidation of the Special Drawing Rights Department, interest and
charges that accrued to the date of liquidation and assessments levied
before that date but not paid shall be paid in special drawing rights. The
Fund shall be obligated to redeem all special drawing rights held by holders, and each participant shall be obligated to pay the Fund an amount
equal to its net cumulative allocation of special drawing rights and such
other amounts as may be due and payable because of its participation in the
Special Drawing Rights Department.

(b) If the Board of Governors decides to liquidate the Special Drawing
Rights Department, all allocations or cancellations and all operations and
transactions in special drawing rights and the activities of the Fund with
respect to the Special Drawing Rights Department shall cease except those
incidental to the orderly discharge of the obligations of participants and
of the Fund with respect to special drawing rights, and all obligations of
the Fund and of participants under this Agreement with respect to special
drawing rights shall cease except those set out in this Article, Article
XX, Article XXI(d ), Article XXIV, Article XXIX(c), and Schedule H, or any
agreement reached under Article XXIV subject to paragraph 4 of Schedule H,
and Schedule I.

(a) The Special Drawing Rights Department may not be liquidated except by
decision of the Board of Governors. In an emergency, if the Executive Board
decides that liquidation of the Special Drawing Rights Department may be
necessary, it may temporarily suspend allocations or cancellations and all
operations and transactions in special drawing rights pending decision by
the Board of Governors. A decision by the Board of Governors to liquidate
the Fund shall be a decision to liquidate both the General Department and
the Special Drawing Rights Department.
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(b) In any case where the Executive Board has given a decision under (a)
above, any member may require, within three months from the date of the
decision, that the question be referred to the Board of Governors, whose
decision shall be final. Any question referred to the Board of Governors
shall be considered by a Committee on Interpretation of the Board of

(a) Any question of interpretation of the provisions of this Agreement
arising between any member and the Fund or between any members of the Fund
shall be submitted to the Executive Board for its decision. If the question
particularly affects any member not entitled to appoint an Executive
Director, it shall be entitled to representation in accordance with Article
XII, Section 3(j).

Interpretation

Article XXIX

(c) Amendments shall enter into force for all members three months after
the date of the formal communication unless a shorter period is specified
in the circular letter or telegram.

(iii) the provision that no change may be made in the par value of a
member’s currency except on the proposal of that member (Schedule C, paragraph 6).

(ii) the provision that no change in a member’s quota shall be made
without its consent (Article III, Section 2(d )); and

(i) the right to withdraw from the Fund (Article XXVI, Section 1);

(b) Notwithstanding (a) above, acceptance by all members is required in the
case of any amendment modifying:

(a) Any proposal to introduce modifications in this Agreement, whether emanating from a member, a Governor, or the Executive Board, shall be communicated to the chairman of the Board of Governors who shall bring the proposal before the Board of Governors. If the proposed amendment is approved by
the Board of Governors, the Fund shall, by circular letter or telegram, ask
all members whether they accept the proposed amendment. When three-fifths
of the members, having eighty-five percent of the total voting power, have
accepted the proposed amendment, the Fund shall certify the fact by a formal communication addressed to all members.

Amendments

Article XXVIII

(c) Liquidation shall be administered in accordance with the provisions of
Schedule K.

(b) If the Board of Governors decides to liquidate the Fund, the Fund shall
forthwith cease to engage in any activities except those incidental to the
orderly collection and liquidation of its assets and the settlement of its
liabilities, and all obligations of members under this Agreement shall
cease except those set out in this Article, in Article XXIX(c), in Schedule
J, paragraph 7, and in Schedule K.

transactions, pending decision by the Board of Governors.

(1) all payments due in connection with foreign trade, other current
business, including services, and normal short-term banking and credit
facilities;

(d) Payments for current transactions means payments which are not for the
purpose of transferring capital, and includes, without limitation:

(ii) policies on the use of its general resources in connection with
the financing of contributions to international buffer stocks of primary
products; and
(iii) other policies on the use of its general resources in respect of
which the Fund decides, by an eighty-five percent majority of the total
voting power, that an exclusion shall be made.

(i) policies on the use of its general resources for compensatory
financing of export fluctuations;

(c) Reserve tranche purchase means a purchase by a member of special drawing rights or the currency of another member in exchange for its own currency which does not cause the Fund’s holdings of the member’s currency in
the General Resources Account to exceed its quota, provided that for the
purposes of this definition the Fund may exclude purchases and holdings
under:

(b) Stand-by arrangement means a decision of the Fund by which a member is
assured that it will be able to make purchases from the General Resources
Account in accordance with the terms of the decision during a specified
period and up to a specified amount.

(a) The Fund’s holdings of a member’s currency in the General Resources
Account shall include any securities accepted by the Fund under Article
III, Section 4.

In interpreting the provisions of this Agreement the Fund and its members
shall be guided by the following provisions:

Explanation of Terms

Article XXX

(c) Whenever a disagreement arises between the Fund and a member which has
withdrawn, or between the Fund and any member during liquidation of the
Fund, such disagreement shall be submitted to arbitration by a tribunal of
three arbitrators, one appointed by the Fund, another by the member or
withdrawing member, and an umpire who, unless the parties otherwise agree,
shall be appointed by the President of the International Court of Justice
or such other authority as may have been prescribed by regulation adopted
by the Fund. The umpire shall have full power to settle all questions of
procedure in any case where the parties are in disagreement with respect
thereto.

Governors. Each Committee member shall have one vote. The Board of
Governors shall establish the membership, procedures, and voting majorities
of the Committee. A decision of the Committee shall be the decision of the
Board of Governors unless the Board of Governors, by an eighty-five percent
majority of the total voting power, decides otherwise. Pending the result
of the reference to the Board of Governors the Fund may, so far as it deems
necessary, act on the basis of the decision of the Executive Board.
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signed on behalf
the quotas set
in Section 2(a) of
no event shall

(b) Each country shall become a member of the Fund as from the date of the
deposit on its behalf of the instrument referred to in (a) above, except
that no country shall become a member before this Agreement enters into
force under Section 1 of this Article.
(c) The Government of the United States of America shall inform the governments of all countries whose names are set forth in Schedule A, and the

(a) Each government on whose behalf this Agreement is signed shall deposit
with the Government of the United States of America an instrument setting
forth that it has accepted this Agreement in accordance with its law and
has taken all steps necessary to enable it to carry out all of its obligations under this Agreement.

Section 2. Signature

This Agreement shall enter into force when it has been
of governments having sixty-five percent of the total of
forth in Schedule A and when the instruments referred to
this Article have been deposited on their behalf, but in
this Agreement enter into force before May 1, 1945.

Section 1. Entry into force

Final Provisions

Article XXXI

(i) Transactions in special drawing rights means exchanges of special drawing rights for other monetary assets. Operations in special drawing rights
means other uses of special drawing rights.

(h) Transactions of the Fund means exchanges of monetary assets by the Fund
for other monetary assets. Operations of the Fund means other uses or
receipts of monetary assets by the Fund.

(g) Members that were members on August 31, 1975 shall be deemed to include
a member that accepted membership after that date pursuant to a resolution
of the Board of Governors adopted before that date.

(f) A freely usable currency means a member’s currency that the Fund determines (i) is, in fact, widely used to make payments for international
transactions, and (ii) is widely traded in the principal exchange markets.

(e) Net cumulative allocation of special drawing rights means the total
amount of special drawing rights allocated to a participant less its share
of special drawing rights that have been cancelled under Article XVIII,
Section 2(a).

The Fund may, after consultation with the members concerned, determine
whether certain specific transactions are to be considered current transactions or capital transactions.

(4) moderate remittances for family living expenses.

(3) payments of moderate amount for amortization of loans or for
depreciation of direct investments; and

(2) payments due as interest on loans and as net income from other
investments;

Schedule A
Quotas
(In millions of United States dollars)
Australia 200
Belgium 225
Bolivia 10
Brazil 150
Canada 300
Chile 50
China 550
Colombia 50
Costa Rica 5
Cuba 50
Czechoslovakia 125
Denmark* *
Dominican Republic 5
Ecuador 5
Egypt 45
El Salvador 2.5

Done at Washington, in a single copy which shall
archives of the Government of the United States of
transmit certified copies to all governments whose
Schedule A and to all governments whose membership
dance with Article II, Section 2.

remain deposited in the
America, which shall
names are set forth in
is approved in accor-

[The signature and depositary clause reproduced below followed the
text of Article XX in the original Articles of Agreement]

(h) Subsection (d ) above shall come into force with regard to each signatory government as from the date of its signature.

(g) By their signature of this Agreement, all governments accept it both on
their own behalf and in respect of all their colonies, overseas territories, all territories under their protection, suzerainty, or authority, and
all territories in respect of which they exercise a mandate.

(f) After December 31, 1945, this Agreement shall be open for signature on
behalf of the government of any country whose membership has been approved
in accordance with Article II, Section 2.

(e) This Agreement shall remain open for signature at Washington on behalf
of the governments of the countries whose names are set forth in Schedule A
until December 31, 1945.

(d) At the time this Agreement is signed on its behalf, each government
shall transmit to the Government of the United States of America one onehundredth of one percent of its total subscription in gold or United States
dollars for the purpose of meeting administrative expenses of the Fund. The
Government of the United States of America shall hold such funds in a special deposit account and shall transmit them to the Board of Governors of
the Fund when the initial meeting has been called. If this Agreement has
not come into force by December 31, 1945, the Government of the United
States of America shall return such funds to the governments that transmitted them.

governments of all countries whose membership is approved in accordance
with Article II, Section 2, of all signatures of this Agreement and of the
deposit of all instruments referred to in (a) above.
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3. For the purposes of 2 above 0.888 671 gram of fine gold shall be
equivalent to one special drawing right, and the amount of currency payable
under 2 above shall be determined on that basis and on the basis of the
value of the currency in terms of the special drawing right at the date of
discharge.

Par Values

Schedule C

Upon the sale of gold under this paragraph 7, an amount of the proceeds in
the currencies received equivalent at the time of sale to one special drawing right per 0.888 671 gram of fine gold shall be placed in the General
Resources Account and other assets held by the Fund under arrangements pursuant to (b) above shall be held separately from the general resources of
the Fund. Assets that remain subject to disposition by the Fund upon termination of arrangements pursuant to (b) above shall be transferred to the
Special Disbursement Account.

2. A member shall discharge with special drawing rights any obligation to
pay gold to the Fund in repurchase or as a subscription that is outstanding
at the date of the second amendment of this Agreement, but the Fund may
prescribe that these payments may be made in whole or in part in the currencies of other members specified by the Fund. A non-participant shall
discharge an obligation that must be paid in special drawing rights pursuant to this provision with the currencies of other members specified by
the Fund.

Transitional Provisions with Respect to Repurchase, Payment of Additional
Subscriptions, Gold, and Certain Operational Matters

Schedule B

1. Repurchase obligations that have accrued pursuant to Article V,
Section 7(b) before the date of the second amendment of this Agreement and
that remain undischarged at that date shall be discharged not later than
the date or dates at which the obligations had to be discharged in accordance with the provisions of this Agreement before the second amendment.

(a) sell up to 25 million ounces of fine gold held by it on August 31,
1975 to those members that were members on that date and that agree to buy
it, in proportion to their quotas on that date. The sale to a member under
this sub-paragraph (a) shall be made in exchange for its currency and at a
price equivalent at the time of sale to one special drawing right per 0.888
671 gram of fine gold, and

7. To the extent that arrangements equivalent in effect to (a) and (b)
below have not been completed before the date of the second amendment of
this Agreement, the Fund shall

6. All rules and regulations, rates, procedures, and decisions in effect
at the date of the second amendment of this Agreement shall remain in
effect until they are changed in accordance with the provisions of this
Agreement.

(ii) Other holdings shall be repurchased not later than four years
after the date of the second amendment of this Agreement.
5. Repurchases under 1 above that are not subject to 2 above, repurchases
under 4 above, and any specification of currencies under 2 above shall be
in accordance with Article V, Section 7(i ).

(i) Holdings that resulted from a purchase shall be repurchased in
accordance with the policy on the use of the Fund’s general resources under
which the purchase was made.

4. A member’s currency held by the Fund in excess of seventy-five percent
of the member’s quota at the date of the second amendment of this Agreement
and not subject to repurchase under 1 above shall be repurchased in accordance with the following rules:

(b) sell up to 25 million ounces of fine gold held by it on August 31,
1975 for the benefit of developing members that were members on that date,
provided, however, that the part of any profits or surplus value of the
gold that corresponds to the proportion of such a member’s quota on August
31, 1975 to the total of the quotas of all members on that date shall be
transferred directly to each such member. The requirements under Article V,
Section 12(c) that the Fund consult a member, obtain a member’s concurrence, or exchange a member’s currency for the currencies of other members
in certain circumstances shall apply with respect to currency received by
the Fund as a result of sales of gold under this provision, other than
sales to a member in return for its own currency, and placed in the General
Resources Account.

Ethiopia 6
France 450
Greece 40
Guatemala 5
Haiti 5
Honduras 2.5
Iceland 1
India 400
Iran 25
Iraq 8
Liberia .5
Luxembourg 10
Mexico 90
Netherlands 275
New Zealand 50
Nicaragua 2
Norway 50
Panama .5
Paraguay 2
Peru 25
Philippine Commonwealth 15
Poland 125
Union of South Africa 100
Union of Soviet Socialist
Republics 1200
United Kingdom 1300
United States 2750
Uruguay 15
Venezuela 15
Yugoslavia 60
*The quota of Denmark shall be determined by the Fund after the Danish
Government has declared its readiness to sign this Agreement but before
signature takes place.
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8. The par value of a member’s currency established under this Agreement
shall cease to exist for the purposes of this Agreement if the member
informs the Fund that it intends to terminate the par value. The Fund may
object to the termination of a par value by a decision taken by an eightyfive percent majority of the total voting power. If a member terminates a
par value for its currency despite the objection of the Fund, the member
shall be subject to Article XXVI, Section 2. A par value established under
this Agreement shall cease to exist for the purposes of this Agreement if
the member terminates the par value despite the objection of the Fund, or
if the Fund finds that the member does not maintain rates for a substantial
volume of exchange transactions in accordance with 5 above, provided that

7. When a change is proposed, the Fund shall concur in or object to the
proposed par value within a reasonable period after receipt of the proposal. The Fund shall concur if it is satisfied that the change is necessary
to correct, or prevent the emergence of, a fundamental disequilibrium. The
Fund shall not object because of the domestic social or political policies
of the member proposing the change. A proposed change in par value shall
not take effect for the purposes of this Agreement if the Fund objects to
it. If a member changes the par value of its currency despite the objection
of the Fund, the member shall be subject to Article XXVI, Section 2.
Maintenance of an unrealistic par value by a member shall be discouraged by
the Fund.

6. A member shall not propose a change in the par value of its currency
except to correct, or prevent the emergence of, a fundamental disequilibrium. A change may be made only on the proposal of the member and only after
consultation with the Fund.

5. Each member that has a par value for its currency undertakes to apply
appropriate measures consistent with this Agreement in order to ensure that
the maximum and the minimum rates for spot exchange transactions taking
place within its territories between its currency and the currencies of
other members maintaining par values shall not differ from parity by more
than four and one-half percent or by such other margin or margins as the
Fund may adopt by an eighty-five percent majority of the total voting
power.

4. The Fund shall concur in or object to a proposed par value within a
reasonable period after receipt of the proposal. A proposed par value shall
not take effect for the purposes of this Agreement if the Fund objects to
it, and the member shall be subject to 3 above. The Fund shall not object
because of the domestic social or political policies of the member proposing the par value.

3. Any member that does not intend to establish a par value for its currency under 1 above shall consult with the Fund and ensure that its
exchange arrangements are consistent with the purposes of the Fund and are
adequate to fulfill its obligations under Article IV, Section 1.

2. A member that intends to establish a par value for its currency shall
propose a par value to the Fund within a reasonable time after notice is
given under 1 above.

1. The Fund shall notify members that par values may be established for
the purposes of this Agreement, in accordance with Article IV, Sections 1,
3, 4, and 5 and this Schedule, in terms of the special drawing right, or in
terms of such other common denominator as is prescribed by the Fund. The
common denominator shall not be gold or a currency.

(b) Each Councillor shall be entitled to cast the number of votes allotted
under Article XII, Section 5 to the member or group of members appointing
him. A Councillor appointed by a group of members may cast separately the
votes allotted to each member in the group. If the number of votes allotted

3. (a) The Board of Governors may delegate to the Council authority to
exercise any powers of the Board of Governors except the powers conferred
directly by this Agreement on the Board of Governors.

(b) The Council shall consider proposals pursuant to Article XXVIII(a)
to amend the Articles of Agreement.

2.
(a) The Council shall supervise the management and adaptation of
the international monetary system, including the continuing operation of
the adjustment process and developments in global liquidity, and in this
connection shall review developments in the transfer of real resources to
developing countries.

(b) Executive Directors, or in their absence their Alternates, and
Associates shall be entitled to attend meetings of the Council, unless the
Council decides to hold a restricted session. Each member and each group of
members that appoints a Councillor shall appoint an Alternate who shall be
entitled to attend a meeting of the Council when the Councillor is not present, and shall have full power to act for the Councillor.

1. (a) Each member that appoints an Executive Director and each group of
members that has the number of votes allotted to them cast by an elected
Executive Director shall appoint to the Council one Councillor, who shall
be a Governor, Minister in the government of a member, or person of comparable rank, and may appoint not more than seven Associates. The Board of
Governors may change, by an eighty-five percent majority of the total voting power, the number of Associates who may be appointed. A Councillor or
Associate shall serve until a new appointment is made or until the next
regular election of Executive Directors, whichever shall occur sooner.

Council

Schedule D

11. Notwithstanding 6 above, the Fund, by a seventy percent majority of
the total voting power, may make uniform proportionate changes in all par
values if the special drawing right is the common denominator and the
changes will not affect the value of the special drawing right. The par
value of a member’s currency shall, however, not be changed under this provision if, within seven days after the Fund’s action, the member informs
the Fund that it does not wish the par value of its currency to be changed
by such action.

10. A member for whose currency the par value has ceased to exist under 8
above may, at any time, propose a new par value for its currency.

9. If the par value of the currency of a member has ceased to exist under
8 above, the member shall consult with the Fund and ensure that its
exchange arrangements are consistent with the purposes of the Fund and are
adequate to fulfill its obligations under Article IV, Section 1.

the Fund may not make such finding unless it has consulted the member and
given it sixty days notice of the Fund’s intention to consider whether to
make a finding.
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Schedule E

6. The first sentence of Article XII, Section 2(a) shall be deemed to
include a reference to the Council.

(f) When an Executive Director is entitled to cast the number of votes
allotted to a member pursuant to Article XII, Section 3(i)(v), the
Councillor appointed by the group whose members elected such Executive
Director shall be entitled to vote and cast the number of votes allotted to
such member. The member shall be deemed to have participated in the
appointment of the Councillor entitled to vote and cast the number of votes
allotted to the member.

(e) For the purposes of (b) and 3(b) above, an agreement under Article XII,
Section 3(i)(ii) by a member, or by a member that is a participant, shall
entitle a Councillor to vote and cast the number of votes allotted to the
member.

(d) Article IX, Section 8 shall apply to Councillors, their Alternates, and
Associates, and to any other person entitled to attend a meeting of the
Council.

(c) The Council may by regulation establish a procedure whereby the
Executive Board may obtain a vote of the Councillors on a specific question
without a meeting of the Council when in the judgment of the Executive
Board an action must be taken by the Council which should not be postponed
until the next meeting of the Council and which does not warrant the calling of a special meeting.

(b) For decisions by the Council on matters pertaining exclusively to the
Special Drawing Rights Department only Councillors appointed by a member
that is a participant or a group of members at least one member of which is
a participant shall be entitled to vote. Each of these Councillors shall be
entitled to cast the number of votes allotted to the member which is a participant that appointed him or to the members that are participants in the
group of members that appointed him, and may cast the votes allotted to a
participant with which arrangements have been made pursuant to the last
sentence of 3(b) above.

5. (a) The Council shall have powers corresponding to those of the
Executive Board under the following provisions: Article XII, Section 2(c),
( f ), (g), and (j); Article XVIII, Section 4(a) and Section 4(c)(iv);
Article XXIII, Section 1; and Article XXVII, Section l(a).

4. The Council shall select a Councillor as chairman, shall adopt regulations as may be necessary or appropriate to perform its functions, and
shall determine any aspect of its procedure. The Council shall hold such
meetings as may be provided for by the Council or called by the Executive
Board.

(c) The Council shall not take any action pursuant to powers delegated by
the Board of Governors that is inconsistent with any action taken by the
Board of Governors and the Executive Board shall not take any action pursuant to powers delegated by the Board of Governors that is inconsistent
with any action taken by either the Board of Governors or the Council.

to a member cannot be cast by an Executive Director, the member may make
arrangements with a Councillor for casting the number of votes allotted to
the member.

(i) in proportion to their official holdings of gold and foreign
exchange when the ratios described in (a) above are equal; and

(b) The formula to give effect to (a) above shall be such that participants
subject to designation shall be designated:

(a) Participants subject to designation under Article XIX, Section 5(a)(i)
shall be designated for such amounts as will promote over time equality in
the ratios of the participants’ holdings of special drawing rights in
excess of their net cumulative allocations to their official holdings of
gold and foreign exchange.

During the first basic period the rules for designation shall be as follows:

Designation

Schedule F

6. If, after the second ballot, fifteen persons have not been elected,
further ballots shall be held on the same principles until fifteen persons
have been elected, provided that after fourteen persons are elected, the
fifteenth may be elected by a simple majority of the remaining votes and
shall be deemed to have been elected by all such votes.

5. Any Governor part of whose votes must be counted in order to raise the
total of any person above four percent shall be considered as casting all
of his votes for such person even if the total votes for such person thereby exceed nine percent.

4. In determining whether the votes cast by a Governor are to be deemed
to have raised the total of any person above nine percent of the eligible
votes the nine percent shall be deemed to include, first, the votes of the
Governor casting the largest number of votes for such person, then the
votes of the Governor casting the next largest number, and so on until nine
percent is reached.

3. When fifteen persons are not elected in the first ballot, a second
ballot shall be held in which there shall vote only (a) those Governors who
voted in the first ballot for a person not elected, and (b) those Governors
whose votes for a person elected are deemed under 4 below to have raised
the votes cast for that person above nine percent of the eligible votes. If
in the second ballot there are more candidates than the number of Executive
Directors to be elected, the person who received the lowest number of votes
in the first ballot shall be ineligible for election.

2. In balloting for the Executive Directors to be elected, each of the
Governors eligible to vote shall cast for one person all of the votes to
which he is entitled under Article XII, Section 5(a). The fifteen persons
receiving the greatest number of votes shall be Executive Directors, provided that no person who received less than four percent of the total number of votes that can be cast (eligible votes) shall be considered elected.

1. The election of the elective Executive Directors shall be by ballot of
the Governors eligible to vote.

Election of Executive Directors
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1. If the obligation remaining after the setoff under Article XXIV,
Section 2(b) is to the terminating participant and agreement on settlement
between the Fund and the terminating participant is not reached within six
months of the date of termination, the Fund shall redeem this balance of
special drawing rights in equal half-yearly installments within a maximum
of five years of the date of termination. The Fund shall redeem this bal-

Termination of Participation

Schedule H

2. If a participant fails to comply with the rules for reconstitution,
the Fund shall determine whether or not the circumstances justify suspension under Article XXIII, Section 2(b).

(b) Participants shall also pay due regard to the desirability of pursuing
over time a balanced relationship between their holdings of special drawing
rights and their other reserves.

(iv) A participant that needs to acquire special drawing rights to
fulfill this obligation shall be obligated and entitled to obtain them, for
currency acceptable to the Fund, in a transaction with the Fund conducted
through the General Resources Account. If sufficient special drawing rights
to fulfill this obligation cannot be obtained in this way, the participant
shall be obligated and entitled to obtain them with a freely usable currency from a participant which the Fund shall specify.

(iii) The Fund shall give special notice to a participant when the
calculations under (a)(ii) above indicate that it is unlikely that the participant will be able to comply with the requirement in (a)(i) above unless
it ceases to use special drawing rights for the rest of the period for
which the calculation was made under (a)(ii) above.

(ii) Two years after the first allocation and at the end of each calendar month thereafter the Fund shall make calculations for each participant so as to ascertain whether and to what extent the participant would
need to acquire special drawing rights between the date of the calculation
and the end of any five-year period in order to comply with the requirement
in (a)(i) above. The Fund shall adopt regulations with respect to the bases
on which these calculations shall be made and with respect to the timing of
the designation of participants under Article XIX, Section 5(a)(ii), in
order to assist them to comply with the requirement in (a)(i) above.

(a) (i) A participant shall so use and reconstitute its holdings of special drawing rights that, five years after the first allocation and at the
end of each calendar quarter thereafter, the average of its total daily
holdings of special drawing rights over the most recent five-year period
will be not less than thirty percent of the average of its daily net cumulative allocation of special drawing rights over the same period.

3. With the amounts received under 1 above, the Fund shall redeem special
drawing rights held by holders in the following manner and order:

After the distributions made under 2(a) and (b) of Schedule K, the
Fund shall apportion its special drawing rights held in the General
Resources Account among all members that are participants in proportion to
the amounts due to each participant after the distribution under 2(b). To
determine the amount due to each member for the purpose of apportioning the
remainder of its holdings of each currency under 2(d ) of Schedule K, the
Fund shall deduct the distribution of special drawing rights made under
this rule.

2. If it is decided to liquidate the Fund within six months of the date
of the decision to liquidate the Special Drawing Rights Department, the
liquidation of the Special Drawing Rights Department shall not proceed
until special drawing rights held in the General Resources Account have
been distributed in accordance with the following rule:

1. In the event of liquidation of the Special Drawing Rights Department,
participants shall discharge their obligations to the Fund in ten halfyearly installments, or in such longer period as the Fund may decide is
needed, in a freely usable currency and the currencies of participants
holding special drawing rights to be redeemed in any installment to the
extent of such redemption, as determined by the Fund. The first half-yearly
payment shall be made six months after the decision to liquidate the
Special Drawing Rights Department.

Administration of Liquidation of the Special Drawing Rights Department

Schedule I

4. In the event of the Special Drawing Rights Department going into liquidation under Article XXV within six months of the date a participant terminates its participation, the settlement between the Fund and that government shall be made in accordance with Article XXV and Schedule I.

3. Installments under either 1 or 2 above shall fall due six months after
the date of termination and at intervals of six months thereafter.

2. If the obligation remaining after the setoff under Article XXIV,
Section 2(b) is to the Fund and agreement on settlement is not reached
within six months of the date of termination, the terminating participant
shall discharge this obligation in equal half-yearly installments within
three years of the date of termination or within such longer period as may
be fixed by the Fund. The terminating participant shall discharge this
obligation, as the Fund may determine, either (a) by the payment to the
Fund of a freely usable currency, or (b) by obtaining special drawing
rights, in accordance with Article XXIV, Section 6, from the General
Resources Account or in agreement with a participant specified by the Fund
or from any other holder, and the setoff of these special drawing rights
against the installment due.

1. During the first basic period the rules for reconstitution shall be as
follows:

Reconstitution

Schedule G

ance as it may determine, either (a) by the payment to the terminating participant of the amounts provided by the remaining participants to the Fund
in accordance with Article XXIV, Section 5, or (b) by permitting the terminating participant to use its special drawing rights to obtain its own currency or a freely usable currency from a participant specified by the Fund,
the General Resources Account, or any other holder.

(ii) in such manner as gradually to reduce the difference between the
ratios described in (a) above that are low and the ratios that are high.
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8. Each participant whose currency is distributed to other participants
under this Schedule guarantees the unrestricted use of such currency at all

7. If after the final payments have been made to participants each participant not in default does not hold special drawing rights in the same
proportion to its net cumulative allocation, those participants holding a
lower proportion shall purchase from those holding a higher proportion such
amounts in accordance with arrangements made by the Fund as will make the
proportion of their holdings of special drawing rights the same. Each participant in default shall pay to the Fund its own currency in an amount
equal to its default. The Fund shall apportion this currency and residual
claims among participants in proportion to the amount of special drawing
rights held by each and these special drawing rights shall be cancelled.
The Fund shall then close the books of the Special Drawing Rights
Department and all of the Fund’s liabilities arising from the allocations
of special drawing rights and the administration of the Special Drawing
Rights Department shall cease.

6. While a participant is in default with respect to any payment required
by 1 or 5 above, no amounts shall be paid to it in accordance with 3 or 5
above.

5. During liquidation the Fund shall pay interest on the amount of special drawing rights held by holders, and each participant shall pay charges
on the net cumulative allocation of special drawing rights to it less the
amount of any payments made in accordance with 1 above. The rates of interest and charges and the time of payment shall be determined by the Fund.
Payments of interest and charges shall be made in special drawing rights to
the extent possible. A participant that does not hold sufficient special
drawing rights to meet any charges shall make the payment with a currency
specified by the Fund. Special drawing rights received as charges in
amounts needed for administrative expenses shall not be used for the payment of interest, but shall be transferred to the Fund and shall be
redeemed first and with the currencies used by the Fund to meet its expenses.

4. Any amount that a participant will be entitled to receive in redemption under 3 above shall be set off against any amount to be paid under 1
above.

5. Any member desiring to obtain the currency of a member which has withdrawn shall acquire it by purchase from the Fund, to the extent that such
member has access to the general resources of the Fund and that such currency is available under 4 above.

4. If the Fund’s holdings of the currency of a withdrawing member exceed
the amount due to it, and if agreement on the method of settling accounts
is not reached within six months of the date of withdrawal, the former member shall be obligated to redeem such excess currency in a freely usable
currency. Redemption shall be made at the rates at which the Fund would
sell such currencies at the time of withdrawal from the Fund. The withdrawing member shall complete redemption within five years of the date of withdrawal, or within such longer period as may be fixed by the Fund, but shall
not be required to redeem in any half-yearly period more than one-tenth of
the Fund’s excess holdings of its currency at the date of withdrawal plus
further acquisitions of the currency during such half-yearly period. If the
withdrawing member does not fulfill this obligation, the Fund may in an
orderly manner liquidate in any market the amount of currency which should
have been redeemed.

3. If the Fund fails to meet any installment which is due in accordance
with the preceding paragraphs, the withdrawing member shall be entitled to
require the Fund to pay the installment in any currency held by the Fund
with the exception of any currency which has been declared scarce under
Article VII, Section 3.

2. If the Fund’s holdings of the currency of the withdrawing member are
not sufficient to pay the net amount due from the Fund, the balance shall
be paid in a freely usable currency, or in such other manner as may be
agreed. If the Fund and the withdrawing member do not reach agreement within six months of the date of withdrawal, the currency in question held by
the Fund shall be paid forthwith to the withdrawing member. Any balance due
shall be paid in ten half-yearly installments during the ensuing five
years. Each such installment shall be paid, at the option of the Fund,
either in the currency of the withdrawing member acquired after its withdrawal or in a freely usable currency.

1. The settlement of accounts with respect to the General Resources
Account shall be made according to 1 to 6 of this Schedule. The Fund shall
be obligated to pay to a member withdrawing an amount equal to its quota,
plus any other amounts due to it from the Fund, less any amounts due to the
Fund, including charges accruing after the date of its withdrawal; but no
payment shall be made until six months after the date of withdrawal.
Payments shall be made in the currency of the withdrawing member, and for
this purpose the Fund may transfer to the General Resources Account holdings of the member’s currency in the Special Disbursement Account or in the
Investment Account in exchange for an equivalent amount of the currencies
of other members in the General Resources Account selected by the Fund with
their concurrence.

Settlement of Accounts with Members Withdrawing

Schedule J

(b) Special drawing rights held by holders that are not participants
shall be redeemed before those held by participants, and shall be redeemed
in proportion to the amount held by each holder.

(c) The Fund shall determine the proportion of special drawing rights
held by each participant in relation to its net cumulative allocation. The
Fund shall first redeem special drawing rights from the participants with
the highest proportion until this proportion is reduced to that of the second highest proportion; the Fund shall then redeem the special drawing
rights held by these participants in accordance with their net cumulative
allocations until the proportions are reduced to that of the third highest
proportion; and this process shall be continued until the amount available
for redemption is exhausted.

times for the purchase of goods or for payments of sums due to it or to
persons in its territories. Each participant so obligated agrees to compensate other participants for any loss resulting from the difference between
the value at which the Fund distributed its currency under this Schedule
and the value realized by such participants on disposal of its currency.

(a) Special drawing rights held by governments that have terminated
their participation more than six months before the date the Board of
Governors decides to liquidate the Special Drawing Rights Department shall
be redeemed in accordance with the terms of any agreement under Article
XXIV or Schedule H.
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2. After the discharge of the Fund’s liabilities in accordance with 1
above, the balance of the Fund’s assets shall be distributed and apportioned as follows:
(a) (i) The Fund shall calculate the value of gold held on August 31,
1975 that it continues to hold on the date of the decision to liquidate.
The calculation shall be made in accordance with 9 below and also on the
basis of one special drawing right per 0.888 671 gram of fine gold on the
date of liquidation. Gold equivalent to the excess of the former value over
the latter shall be distributed to those members that were members on
August 31, 1975 in proportion to their quotas on that date.

(c) all other currencies in proportion, so far as may be practicable, to
the quotas of the members.

(b) gold;

(a) the currency in which the liability is payable;

1. In the event of liquidation the liabilities of the Fund other than the
repayment of subscriptions shall have priority in the distribution of the
assets of the Fund. In meeting each such liability the Fund shall use its
assets in the following order:

Administration of Liquidation

Schedule K

10. In the event of the Fund going into liquidation under Article XXVII,
Section 2 within six months of the date on which the member withdraws, the
accounts between the Fund and that government shall be settled in accordance with Article XXVII, Section 2 and Schedule K.

9. If the Fund holds obligations of the withdrawing member in the Special
Disbursement Account pursuant to Article V, Section 12(h), or in the
Investment Account, the Fund may hold them until the date of maturity or
dispose of them sooner. Paragraph 8 above shall apply to the proceeds of
such disinvestment.

8. If the Fund holds the withdrawing member’s currency in the Special
Disbursement Account or in the Investment Account, the Fund may in an
orderly manner exchange in any market for the currencies of members the
amount of the currency of the withdrawing member remaining in each account
after use under 1 above, and the proceeds of the exchange of the amount in
each account shall be kept in that account. Paragraph 5 above and the first
sentence of 6 above shall apply to the withdrawing member’s currency.

7. If the withdrawing member is indebted to the Fund as the result of
transactions conducted through the Special Disbursement Account under
Article V, Section 12(f)(ii), the indebtedness shall be discharged in
accordance with the terms of the indebtedness.

6. The withdrawing member guarantees the unrestricted use at all times of
the currency disposed of under 4 and 5 above for the purchase of goods or
for payment of sums due to it or to persons within its territories. It
shall compensate the Fund for any loss resulting from the difference
between the value of its currency in terms of the special drawing right on
the date of withdrawal and the value realized in terms of the special drawing right by the Fund on disposal under 4 and 5 above.

7. Each member whose currency has been distributed to other members under
6 above shall redeem such currency in the currency of the member requesting
redemption, or in such other manner as may be agreed between them. If the
members involved do not otherwise agree, the member obligated to redeem
shall complete redemption within five years of the date of distribution,
but shall not be required to redeem in any half-yearly period more than
one-tenth of the amount distributed to each other member. If the member
does not fulfill this obligation, the amount of currency which should have
been redeemed may be liquidated in an orderly manner in any market.

6. After carrying out the steps in the preceding paragraphs, the Fund
shall pay to each member the remaining currencies held for its account.

5. If a member has reached agreement with the Fund in accordance with 3
above, the Fund shall use the currencies of other members apportioned to
that member under 2(d ) above to redeem the currency of that member apportioned to other members which have made agreements with the Fund under 3
above. Each amount so redeemed shall be redeemed in the currency of the
member to which it was apportioned.

4. If a member has not reached agreement with the Fund within the threemonth period referred to in 3 above, the Fund shall use the currencies of
other members apportioned to that member under 2(d ) above to redeem the
currency of that member apportioned to other members. Each currency apportioned to a member which has not reached agreement shall be used, so far as
possible, to redeem its currency apportioned to the members which have made
agreements with the Fund under 3 above.

3. Each member shall redeem the holdings of its currency apportioned to
other members under 2(d ) above, and shall agree with the Fund within
three months after a decision to liquidate upon an orderly procedure for
such redemption.

(ii) any excess holdings of gold and currency among all the members in
proportion to their quotas.

(i) among all members in proportion to, but not in excess of, the
amounts due to each member after the distributions under (b) and (c) above,
provided that distribution under 2(a) above shall not be taken into account
for determining the amounts due, and

(d) The Fund shall apportion the remainder of its holdings of gold and
each currency

(c) The Fund shall distribute to each member one-half the Fund’s holdings of its currency but such distribution shall not exceed fifty percent
of its quota.

(b) The Fund shall distribute its remaining holdings of gold among the
members whose currencies are held by the Fund in amounts less than their
quotas in the proportions, but not in excess of, the amounts by which their
quotas exceed the Fund’s holdings of their currencies.

(ii) The Fund shall distribute any assets held in the Special
Disbursement Account on the date of the decision to liquidate to those members that were members on August 31, 1975 in proportion to their quotas on
that date. Each type of asset shall be distributed proportionately to members.
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Articles of Agreement of the International Bank for
Reconstruction and Development, 1944
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SECTION 2. Authorized Capital
SECTION 3. Subscription of Shares
SECTION 4. Issue Price of Shares
SECTION 5. Division and Calls of Subscribed Capital
SECTION 6. Limitation on Liability
SECTION 7. Method of Payment of Subscriptions for Shares
SECTION 8. Time of Payment of Subscriptions
SECTION 9. Maintenance of Value of Certain Currency Holdings of the Bank
SECTION 10. Restriction on Disposal of Shares

x
x
x
x
x
x
x
x
x

SECTION 1. Use of Resources
SECTION 2. Dealings between Members and the Bank
SECTION 3. Limitations on Guarantees and Borrowings of the Bank
SECTION 4. Conditions on which the Bank may Guarantee or Make Loans
SECTION 5. Use of Loans Guaranteed, Participated in or Made by the Bank
SECTION 6. Loans to the International Finance Corporation(1)

x
x
x
x
x
x
x
x
x
x

SECTION 1. Methods of Making or Facilitating Loans
SECTION 2. Availability and Transferability of Currencies
SECTION 3. Provision of Currencies for Direct Loans
SECTION 4. Payment Provisions for Direct Loans
SECTION 5. Guarantees
SECTION 6. Special Reserve
SECTION 7. Methods of Meeting Liabilities of the Bank in Case of Defaults
SECTION 8. Miscellaneous Operations
SECTION 9. Warning to be Placed on Securities
SECTION 10. Political Activity Prohibited

ARTICLE IV: Operations

x
x
x
x
x
x

ARTICLE III: General Provisions Relating to Loans and Guarantees

SECTION 1. Membership

x

ARTICLE II: Membership in and Capital of the Bank

ARTICLE I: Purposes

INTRODUCTORY ARTICLE
The International Bank for Reconstruction and Development is established and shall operate in
accordance with the following provisions:
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(i) twenty percent shall be paid or subject to call under Section 7 (i) of this Article as needed by
the Bank for its operations;

ARTICLE II

(a) The authorized capital stock of the Bank shall be $10,000,000,000, in terms of United States
dollars of the weight and fineness in effect on July 1, 1944. The capital stock shall be divided into
100,000 shares (1) having

SECTION 2. Authorized Capital

(b) Membership shall be open to other members of the Fund, at such times and in accordance
with such terms as may be prescribed by the Bank.

(a) The original members of the Bank shall be those members of the International Monetary Fund
which accept membership in the Bank before the date specified in Article XI, Section 2 (e).

SECTION 1. Membership

Payment of subscriptions for shares shall be made in gold or United States dollars and in the
currencies of the members as follows:

SECTION 7. Method of Payment of Subscriptions for Shares

Liability on shares shall be limited to the unpaid portion of the issue price of the shares.

SECTION 6. Limitation on Liability

Calls on unpaid subscriptions shall be uniform on all shares.

(ii) the remaining eighty percent shall be subject to call by the Bank only when required to meet
obligations of the Bank created under Article IV, Sections 1 (a) (ii) and (iii).

The subscription of each member shall be divided into two parts as follows:

The Bank shall be guided in all its decisions by the purposes set forth above

Membership in and Capital of the Bank

SECTION 5. Division and Calls of Subscribed Capital

Shares included in the minimum subscriptions of original members shall be issued at par. Other
shares shall be issued at par unless the Bank by a majority of the total voting power decides in
special circumstances to issue them on other terms.

SECTION 4. Issue Price of Shares

(c) If the authorized capital stock of the Bank is increased, each member shall have a reasonable
opportunity to subscribe, under such conditions as the Bank shall decide, a proportion of the
increase of stock equivalent to the proportion which its stock theretofore subscribed bears to the
total capital stock of the Bank, but no member shall be obligated to subscribe any part of the
increased capital.

1. As of April 27, 1988, the authorized capital stock of the Bank had been increased to 1,420,500
shares.

(b) The Bank shall prescribe rules laying down the conditions under which members may
subscribe shares of the authorized capital stock of the Bank in addition to their minimum
subscriptions.

(a) Each member shall subscribe shares of the capital stock of the Bank. The minimum number of
shares to be subscribed by the original members shall be those set forth in Schedule A. The
minimum number of shares to be subscribed by other members shall be determined by the Bank,
which shall reserve a sufficient portion of its capital stock for subscription by such members.

SECTION 3. Subscription of Shares

(b) The capital stock may be increased when the Bank deems it advisable by a three-fourths
majority of the total voting power.

a par value of $100,000 each, which shall be available for subscription only by members.

(v) To conduct its operations with due regard to the effect of international investment on business
conditions in the territories of members and, in the immediate postwar years, to assist in bringing
about a smooth transition from a wartime to a peacetime economy.

(iv) To arrange the loans made or guaranteed by it in relation to international loans through other
channels so that the more useful and urgent projects, large and small alike, will be dealt with first.

(iii) To promote the long-range balanced growth of international trade and the maintenance of
equilibrium in balances of payments by encouraging international investment for the development
of the productive resources of members, thereby assisting in raising productivity, the standard of
living and conditions of labor in their territories.

(ii) To promote private foreign investment by means of guarantees or participations in loans and
other investments made by private investors; and when private capital is not available on
reasonable terms, to supplement private investment by providing, on suitable conditions, finance
for productive purposes out of its own capital, funds raised by it and its other resources.

(i) To assist in the reconstruction and development of territories of members by facilitating the
investment of capital for productive purposes, including the restoration of economies destroyed or
disrupted by war, the reconversion of productive facilities to peacetime needs and the
encouragement of the development of productive facilities and resources in less developed
countries.

The purposes of the Bank are:

Purposes

ARTICLE I

SCHEDULE B: Election of Executive Directors
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SECTION 10. Restriction on Disposal of Shares

(ii) when a call is made under Section 5 (ii) of this Article, payment may be made at the option of
the member either in gold, in United States dollars or in the currency required to discharge the
obligations of the Bank for the purpose for which the call is made;

(a) The resources and the facilities of the Bank shall be used exclusively for the benefit of members with
equitable consideration to projects for development and projects for reconstruction alike.

(a) The two percent payable on each share in gold or United States dollars under Section 7 (i) of
this Article, shall be paid within sixty days of the date on which the Bank begins operations,
provided that

(b) Whenever the par value of a member's currency is increased, the Bank shall return to such
member within a reasonable time an amount of that member's currency equal to the increase in
the value of the amount of such currency described in (a) above.

(a) Whenever (i) the par value of a member's currency is reduced, or (ii) the foreign exchange
value of a member's currency has, in the opinion of the Bank, depreciated to a significant extent
within that member's territories, the member shall pay to the Bank within a reasonable time an
additional amount of its own currency sufficient to maintain the value, as of the time of initial
subscription, of the amount of the currency of such member which is held by the Bank and
derived from currency originally paid in to the Bank by the member under Article II, Section 7 (i),
from currency referred to in Article IV, Section 2 (b), or from any additional currency furnished
under the provisions of the present paragraph, and which has not been repurchased by the
member for gold or for the currency of any member which is acceptable to the Bank.

SECTION 9. Maintenance of Value of Certain Currency Holdings of the Bank

(ii) not more than five percent of the price of the share shall be called in any period of three
months.

(i) the Bank shall, within one year of its beginning operations, call not less than eight percent of
the price of the share in addition to the payment of two percent referred to in (a) above;

(b) The remainder of the price of each share payable under Section 7 (i) of this Article shall be
paid as and when called by the Bank, provided that

(ii) an original member who cannot make such a payment because it has not recovered
possession of its gold reserves which are still seized or immobilized as a result of the war may
postpone an payment until such date as the Bank shall decide.

(v) In making or guaranteeing a loan, the Bank shall pay due regard to the prospects that the borrower, and,
if the borrower is not a member, that the guarantor, will be in position to meet its obligations under the loan;

(iv) In the opinion of the Bank the rate of interest and other charges are reasonable and such rate, charges
and the schedule for repayment of principal are appropriate to the project.

(iii) A competent committee, as provided for in Article V, Section 7, has submitted a written report
recommending the project after a careful study of the merits of the proposal.

(ii) The Bank is satisfied that in the prevailing market conditions the borrower would be unable otherwise to
obtain the loan under conditions which in the opinion of the Bank are reasonable for the borrower.

(i) When the member in whose territories the project is located is not itself the borrower, the member or the
central bank or some comparable agency of the member which is acceptable to the Bank, fully guarantees
the repayment of the principal and the payment of interest and other charges on the loan.

The Bank may guarantee, participate in, or make loans to any member or any political sub-division thereof
and any business, industrial, and agricultural enterprise in the territories of a member, subject to the
following conditions:

SECTION 4. Conditions on which the Bank may Guarantee or Make Loans

The total amount outstanding of guarantees, participations in loans and direct loans made by the Bank shall
not be increased at any time, if by such increase the total would exceed one hundred percent of the
unimpaired subscribed capital, reserves and surplus of the Bank.

SECTION 3. Limitations on Guarantees and Borrowings of the Bank

Each member shall deal with the Bank only through its Treasury, central bank, stabilization fund or other
similar fiscal agency, and the Bank shall deal with members only by or through the same agencies.

SECTION 2. Dealings between Members and the Bank

(b) For the purpose of facilitating the restoration and reconstruction of the economy of members whose
metropolitan territories have suffered great devastation from enemy occupation or hostilities, the Bank, in
determining the conditions and terms of loans made to such members, shall pay special regard to lightening
the financial burden and expediting the completion of such restoration and reconstruction.

SECTION 1. Use of Resources

SECTION 8. Time of Payment of Subscriptions

(i) any original member of the Bank whose metropolitan territory has suffered from enemy
occupation or hostilities during the present war shall be granted the right to postpone payment of
one-half percent until five years after that date;

General Provisions Relating to Loans and Guarantees

IBRD Articles of Agreement III

(iii) when a member makes payments in any currency under (i) and (ii) above, such payments
shall be made in amounts equal in value to the member's liability under the call. This liability shall
be a proportionate part of the subscribed capital stock of the Bank as authorized and defined in
Section 2 of this Article.

Shares shall not be pledged or encumbered in any manner whatever and they shall be
transferable only to the Bank.

(c) The provisions of the preceding paragraphs may be waived by the Bank when a uniform
proportionate change in the par values of the currencies of all its members is made by the
International Monetary Fund.

(i) under Section 5 (i) of this Article, two percent of the price of each share shall be payable in
gold or United States dollars, and, when calls are made, the remaining eighteen percent shall be
paid in the currency of the member;
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(a) Currencies paid into the Bank under Article II, Section 7 (i), shall be loaned only with the approval in each
case of the member whose currency is involved; provided, however, that if necessary, after the Bank’s
subscribed capital has been entirely called, such currencies shall, without restriction by the members whose
currencies are offered, be used or exchanged for the currencies required to meet contractual payments of
interest, other charges or amortization on the Bank's own borrowings, or to meet the Bank's liabilities with
respect to such contractual payments on loans guaranteed by the Bank.

(vii) Loans made or guaranteed by the Bank shall, except in special circumstances, be for the purpose of
specific projects of reconstruction or development.

(a) The Bank shall furnish the borrower with such currencies of members, other than the member in whose
territories the project is located, as are needed by the borrower for expenditures to be made in the territories
of such other members to carry out the purposes of the loan.

(a) The Bank may make or facilitate loans which satisfy the general conditions of Article III in any of the
following ways:

(b) The Bank may borrow funds under (a) (ii) above or guarantee loans under (a) (iii) above only with the
approval of the member in whose markets the funds are raised and the member in whose currency the loan

(iii) By guaranteeing in whole or in part loans made by private investors through the usual investment
channels.

(ii) By making or participating in direct loans out of funds raised in the market of a member, or otherwise
borrowed by the Bank.

2. Section added by amendment effective December 17, 1965.

(d) The Bank may, in exceptional circumstances, at the request of a member in whose territories a portion of
the loan is spent, repurchase with gold or foreign exchange a part of that member's currency thus spent but
in no case shall the part so repurchased exceed the amount by which the expenditure of the loan in those
territories gives rise to an increased need for foreign exchange.

(c) The Bank, if the project gives rise indirectly to an increased need for foreign exchange by the member in
whose territories the project is located, may in exceptional circumstances provide the borrower as part of the
loan with an appropriate amount of gold or foreign exchange not in excess of the borrower's local
expenditure in connection with the purposes of the loan.

(b) The Bank may, in exceptional circumstances when local currency required for the purposes of the loan
cannot be raised by the borrower on reasonable terms, provide the borrower as part of the loan with an
appropriate amount of that currency.

The following provisions shall apply to direct loans under Sections I (a) (i) and (ii) of this Article:

SECTION 1. Methods of Making or Facilitating Loans

(i) By making or participating in direct loans out of its own funds corresponding to its unimpaired paid-up
capital and surplus and, subject to Section 6 of this Article, to its reserves.

SECTION 3. Provision of Currencies for Direct Loans

(e) Currencies raised in the markets of members by borrowers on loans guaranteed by the Bank under
Section1 (a) (iii) of this Article, shall also be used or exchanged for other currencies without restriction by
such members.

(d) All other currencies available to the Bank, including those raised in the market or otherwise borrowed
under Section 1 (a) (ii) of this Article, those obtained by the sale of gold, those received as payments of
interest and other charges for direct loans made under Sections 1 (a) (i) and (ii), and those received as
payments of commissions and other charges under Section 1 (a) (iii), shall be used or exchanged for other
currencies or gold required in the operations of the Bank without restriction by the members whose
currencies are offered.

(c) Currencies received by the Bank from borrowers or guarantors in payment on account of principal of
direct loans made by the Bank under Section 1 (a) (ii) of this Article, shall be held and used, without
restriction by the members, to make amortization payments, or to anticipate payment of or repurchase part
or all of the Bank's own obligations.

Operations

IBRD Article IV

(b) The provisions of Article III, Sections 4 and 5 (c) and of Article IV, Section 3 shall not apply to loans,
participations and guarantees authorized by this Section.

(a) The Bank may make, participate in, or guarantee loans to the International Finance Corporation, an
affiliate of the Bank, for use in its lending operations. The total amount outstanding of such loans,
participations and guarantees shall not be increased if, at the time or as a result thereof, the aggregate
amount of debt (including the guarantee of any debt) incurred by the said Corporation from any source and
then outstanding shall exceed an amount equal to four times its unimpaired subscribed capital and surplus.

SECTION 6. Loans to the International Finance Corporation(1)

(c) In the case of loans made by the Bank, it shall open an account in the name of the borrower and the
amount of the loan shall be credited to this account in the currency or currencies in which the loan is made.
The borrower shall be permitted by the Bank to draw on this account only to meet expenses in connection
with the project as they are actually incurred.

(b) The Bank shall make arrangements to ensure that the proceeds of any loan are used only for the
purposes for which the loan was granted, with due attention to considerations of economy and efficiency and
without regard to political or other non-economic influences or considerations.

(a) The Bank shall impose no conditions that the proceeds of a loan shall be spent in the territories of any
particular member or members.

(b) Currencies received by the Bank from borrowers or guarantors in payment on account of principal of
direct loans made with currencies referred to in (a) above shall be exchanged for the currencies of other
members or reloaned only with the approval in each case of the members whose currencies are involved;
provided, however, that if necessary, after the Bank's subscribed capital has been entirely called, such
currencies shall, without restriction by the members whose currencies are offered, be used or exchanged for
the currencies required to meet contractual payments of interest, other charges or amortization on the
Bank's own borrowings, or to meet the Bank’s liabilities with respect to such contractual payments on loans
guaranteed by the Bank.

SECTION 2. Availability and Transferability of Currencies

(vi) In guaranteeing a loan made by other investors, the Bank receives suitable compensation for its risk.

SECTION 5. Use of Loans Guaranteed, Participated in or Made by the Bank

is denominated, and only if those members agree that the proceeds may be exchanged for the currency of
any other member without restriction.

and the Bank shall act prudently in the interests both of the particular member in whose territories the project
is located and of the members as a whole.
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(d) The Bank shall have power to determine any other terms and conditions of the guarantee.

In the case of loans made under Section 1 (a) (ii) of this Article during the first ten years of the Bank's
operations, this rate of commission shall be not less than one percent per annum and not greater than one
and one-half percent per annum, and shall be charged on the outstanding portion of any such loan. At the
end of this period of ten years, the rate of commission may be reduced by the Bank with respect both to the
outstanding portions of loans already made and to future loans, if the reserves accumulated by the Bank
under Section 6 of this Article and out of other earnings are considered by it sufficient to justify a reduction.
In the case of future loans the Bank shall also have discretion to increase the rate of commission beyond the
above limit, if experience indicates that an increase is advisable.

(ii) To repurchase, or otherwise discharge its liability on, all or part of its own outstanding borrowings.

SECTION 8. Miscellaneous Operations
In addition to the operations specified elsewhere in this Agreement, the Bank shall have the power:

(ii) The Bank may modify the terms of amortization or extend the life of the loan, or both.

SECTION 5. Guarantees

(a) In guaranteeing a loan placed through the usual investment channels, the Bank shall charge a guarantee
commission payable periodically on the amount of the loan outstanding at a rate determined by the Bank.
During the first ten years of the Bank's operations, this rate shall be not less than one percent per annum
and not greater than one and one-half percent per annum. At the end of this period of ten years, the rate of
commission may be reduced by the Bank with respect both to the outstanding portions of loans already
guaranteed and to future loans if the reserves accumulated by the Bank under Section 6 of this Article and
out of other earnings are considered by it sufficient to justify a reduction. In the case of future loans the Bank

(i) To buy and sell securities it has issued and to buy and sell securities which it has guaranteed or in which
it has invested, provided that the Bank shall obtain the approval of the member in whose territories the
securities are to be bought or sold.

(i) To redeem prior to maturity, or otherwise discharge its liability on, all or part of the outstanding principal of
any loan guaranteed by it in respect of which the debtor is in default.

members for the following purposes:

(c) Whenever necessary to meet contractual payments of interest, other charges or amortization on the
Bank's own borrowings, or to meet the Bank’s liabilities with respect to similar payments on loans
guaranteed by it, the Bank may call an appropriate amount of the unpaid subscriptions of members in
accordance with Article II, Sections 5 and 7. Moreover, if it believes that a default may be of long duration,
the Bank may call an additional amount of such unpaid subscriptions not to exceed in any one year one
percent of the total subscriptions of the

(ii) then, to the extent necessary and at the discretion of the Bank, against the other reserves, surplus and
capital available to the Bank.

(i) first, against the special reserve provided in Section 6 of this Article;

(b) The payments in discharge of the Bank’s liabilities on borrowings or guarantees under Section 1 (a) (ii)
and (iii) of this Article shall be charged:

(a) The Bank shall make such arrangements as may be feasible to adjust the obligations under the loans,
including arrangements under or analogous to those provided in Section 4 (c) of this Article.

In cases of default on loans made, participated in, or guaranteed by the Bank:

SECTION 7. Methods of Meeting Liabilities of the Bank in Case of Defaults

The amount of commissions received by the Bank under Sections 4 and 5 of this Article shall be set aside
as a special reserve, which shall be kept available for meeting liabilities of the Bank in accordance with
Section 7 of this Article. The special reserve shall be held in such liquid form, permitted under this
Agreement, as the Executive Directors may decide.

(i) The Bank may, in its discretion, make arrangements with the member concerned to accept service
payments on the loan in the member's currency for periods not to exceed three years upon appropriate
terms regarding the use of such currency and the maintenance of its foreign exchange value; and for the
repurchase of such currency on appropriate terms.

of its members as a whole, it may take action under either, or both, of the following paragraphs with respect
to the whole, or part, of the annual service:

(c) If a member suffers from an acute exchange stringency, so that the service of any loan contracted by that
member or guaranteed by it or by one of its agencies cannot be provided in the stipulated manner, the
member concerned may apply to the Bank for a relaxation of the conditions of payment. if the Bank is
satisfied that some relaxation is in the interests of the particular member and of the operations of the Bank
and

(ii) In the case of loans made under Section 1 (a) (ii) of this Article, the total amount outstanding and payable
to the Bank in any one currency shall at no time exceed the total amount of the outstanding borrowings
made by the Bank under Section 1 (a) (ii) and payable in the same currency.

(i) In the case of loans made under Section 1 (a) (i) of this Article, the loan contracts shall provide that
payments to the Bank of interest, other charges and amortization shall be made in the currency loaned,
unless the member whose currency is loaned agrees that such payments shall be made in some other
specified currency or currencies. These payments, subject to the provisions of Article II, Section 9 (c), shall
be equivalent to the value of such contractual payments at the time the loans were made, in terms of a
currency specified for the purpose by the Bank by a three-fourths majority of the total voting power.

(b) All loan contracts shall stipulate the currency or currencies in which payments under the contract shall be
made to the Bank. At the option of the borrowers however, such payments may be made in gold, or subject
to the agreement of the Bank, in the currency of a member other than that prescribed in the contract.

(c) Guarantees by the Bank shall provide that the Bank may terminate its liability with respect to interest if,
upon default by the borrower and by the guarantor, if any, the Bank offers to purchase, at par and interest
accrued to a date designated in the offer, the bonds or other obligations guaranteed-

(a) The terms and conditions of interest and amortization payments, maturity and dates of payment of each
loan shall be determined by the Bank. The Bank shall also determine the rate and any other terms and
conditions of commission to be charged in connection with such loan.

SECTION 6. Special Reserve

(b) Guarantee commissions shall be paid directly to the Bank by the borrower.

shall also have discretion to increase the rate of commission beyond the above limit, if experience indicates
that an increase is advisable.

Loan contracts under Section 1 (a) (i) or (ii) of this Article shall be made in accordance with the following
payment provisions:

SECTION 4. Payment Provisions for Direct Loans
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(vi) Decide to suspend permanently the operations of the Bank and to distribute its assets;

(v) Make arrangements to cooperate with other international organizations (other than informal
arrangements of a temporary and administrative character);

(iv) Decide appeals from interpretations of this agreement given by the Executive Directors;

(iii) Suspend a member;

(ii) Increase or decrease the capital stock;

(i) Admit new members and determine the conditions of their admission;

(b) The Board of Governors may delegate to the Executive Directors authority to exercise any powers of the
Board, except the power to:

(a) All the powers of the Bank shall be vested in the Board of Governors consisting of one governor and one
alternate appointed by each member in such manner as it may determine. Each governor and each
alternate shall serve for five years, subject to the pleasure of the member appointing him, and may be
reappointed. No alternate may vote except in the absence of his principal. The Board shall select one of the
Governor-s as chairman.

SECTION 2. Board of Governors

The Bank shall have a Board of Governors, Executive Directors, a President and such other officers and
staff to perform such duties as the Bank may determine.

SECTION 1. Structure of the Bank

Organization and Management

IBRD Article V

The Bank and its officers shall not interfere in the political affairs of any member; nor shall they be influenced
in their decisions by the political character of the member or members concerned. Only economic
considerations shall be relevant to their decisions, and these considerations shall be weighed impartially in
order to achieve the purposes stated in Article I.

SECTION 10. Political Activity Prohibited

Every security guaranteed or issued by the Bank shall bear on its face a conspicuous statement to the effect
that it is not an obligation of any government unless expressly stated on the security.

SECTION 9. Warning to be Placed on Securities

In exercising the powers conferred by this Section, the Bank may deal with any person, partnership,
association, corporation or other legal entity in the territories of any member.

(d) Directors shall continue in office until their successors are appointed or elected. If the office of an elected
director becomes vacant more than ninety days before the end of his term, another director shall be elected
for the remainder of the term by the governors who elected the former director. A majority of the votes cast
shall be required for election. While the office remains vacant, the alternate of the former director shall
exercise his powers, except that of appointing an alternate.

Executive Directors shall be appointed or elected every two years. (c) Each executive director shall appoint
an alternate with full power to act for him when he is not present. When the executive directors appointing
them are present, alternates may participate in meetings but shall not vote.

For the purpose of this paragraph, "members" means governments of countries whose names are set forth
in Schedule A, whether they are original members or become members in accordance with Article 11,
Section I (b). When governments of other countries become members, the Board of Governors may, by a
four-fifths majority of the total voting power, increase the total number of directors by increasing the number
of directors to be elected.

(ii) seven shall be elected according to Schedule B by all the Governors other than those appointed by the
five members referred to in (i) above.

(i) five shall be appointed, one by each of the five members having the largest number of shares;

(b) There shall be twelve Executive Directors, who need not be governors, and of whom:

(a) The Executive Directors shall be responsible for the conduct of the general operations of the Bank, and
for this purpose, shall exercise all the powers delegated to them by the Board of Governors.

SECTION 4. Executive Directors

(b) Except as otherwise specifically provided, all matters before the Bank shall be decided by a majority of
the votes cast.

(a) Each member shall have two hundred fifty votes plus one additional vote for each share of stock held.

SECTION 3. Voting

(h) The Board of Governors shall determine the remuneration to be paid to the Executive Directors and the
salary and terms of the contract of service of the President.

(g) Governors and alternates shall serve as such without compensation from the Bank, but the Bank shall
pay them reasonable expenses incurred in attending meetings.

(f) The Board of Governors, and the Executive Directors to the extent authorized, may adopt such rules and
regulations as may be necessary or appropriate to conduct the business of the Bank.

(e) The Board of Governors may by regulation establish a procedure whereby the Executive Directors, when
they deem such action to be in the best interests of the Bank, may obtain a vote of the Governors on a
specific question without calling a meeting of the Board.

(d) A quorum for any meeting of the Board of Governors shall be a majority of the Governors, exercising not
less than two-thirds of the total voting power.

(c) The Board of Governors shall hold an annual meeting and such other meetings as may be provided for
by the Board or called by the Executive Directors. Meetings of the Board shall be called by the Directors
whenever requested by five members or by members having one quarter of the total voting power.

(iii) To borrow the currency of any member with the approval of that member.

(iv) To buy and sell such other securities as the Directors by a three-fourths majority of the total voting power
may deem proper for the investment-of all or part of the special reserve under Section 6 of this Article.

(vii) Determine the distribution of the net income of the Bank.

(ii) To guarantee securities in which it has invested for the purpose of facilitating their sale.
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(b) The Bank may establish agencies or branch offices in the territories of any member of the Bank.

SECTION 10. Regional Offices and Councils

SECTION 5. President and Staff

(a) The Executive Directors shall select a President who shall not be a governor or an executive director or
an alternate for either. The President shall be Chairman of the Executive Directors, but shall have no vote
except a deciding vote in case of an equal division. He may participate in meetings of the Board of
Governors, but shall not vote at such meetings. The President shall cease to hold office when the Executive
Directors so decide.

The committees required to report on loans under Article III, Section 4, shall be appointed by the Bank. Each
such committee shall include an expert selected by the governor representing the member in whose
territories the project is located and one or more members of the technical staff of the Bank.

SECTION 7. Loan Committees

(b) Councillors shall serve for two years and may be reappointed. They shall be paid their reasonable
expenses incurred on behalf of the Bank.

(a) There shall be an Advisory Council of not less than seven persons selected by the Board of Governors
including representatives of banking, commercial, industrial, labor, and agricultural interests, and with as
wide a national representation as possible. In those fields where specialized international organizations
exist, the members of the Council representative of those fields shall be selected in agreement with such
organizations. The Council shall advise the Bank on matters of general policy. The Council shall meet
annually and on such other occasions as the Bank may request.

SECTION 6. Advisory Council

(d) In appointing the officers and staff the President shall, subject to the paramount importance of securing
the highest standards of efficiency and of technical competence, pay due regard to the importance of
recruiting personnel on as wide a geographical basis as possible.

(c) The President, officers and staff of the Bank, in the discharge of their offices, owe their duty entirely to
the Bank and to no other authority. Each member of the Bank shall respect the international character of this
duty and shall refrain from all attempts to influence any of them in the discharge of their duties.

(b) The President shall be chief of the operating staff of the Bank and shall conduct, under the direction of
the Executive Directors, the ordinary business of the Bank. Subject to the general control of the Executive
Directors, he shall be responsible for the organization, appointment and dismissal of the officers and staff.

(a) The principal office of the Bank shall be located in the territory of the member holding the greatest
number of shares.

(i) The Executive Directors may appoint such committees as they deem advisable. Membership of such
committees need not be limited to governors or directors or their alternates.

(a) The Bank shall publish an annual report containing an audited statement of its accounts and shall
circulate to members at intervals of three months or less a summary statement of its financial position and a
profit and loss statement showing the results of its operations.

SECTION 13. Publication of Reports and Provision of Information

The Bank shall accept from any member, in place of any part of the member's currency, paid in to the Bank
under Article 11, Section 7 (i), or to meet amortization payments on loans made with such currency, and not
needed by the Bank in its operations, notes or similar obligations issued by the Government of the member
or the depository designated by such member, which shall be non-negotiable, non-interest-bearing and
payable at their par value on demand by credit to the account of the Bank in the designated depository.

SECTION 12. Form of Holdings of Currency

(b) The Bank may hold other assets, including gold, in depositories designated by the five members having
the largest number of shares and in such other designated depositories as the Bank may select. Initially, at
least one-half of the gold holdings of the Bank shall be held in the depository designated by the member in
whose territory the Bank has its principal office, and at least forty percent shall be held in the depositories
designated by the remaining four members referred to above, each of such depositories to hold, initially, not
less than the amount of gold paid on the shares of the member designating it. However, all transfers of gold
by the Bank shall be made with due regard to the costs of transport and anticipated requirements of the
Bank. In an emergency the Executive Directors may transfer all or any part of the Bank's gold holdings to
any place where they can be adequately protected.

(a) Each member shall designate its central bank as a depository for all the Bank’s holdings of its currency
or, if it has no central bank, it shall designate such other institution as may be acceptable to the Bank.

SECTION 11. Depositories

(b) Each regional office shall be advised by a regional council representative of the entire area and selected
in such manner as the Bank may decide.

(a) The Bank may establish regional offices and determine the location of, and the areas to be covered by,
each regional office.

SECTION 9. Location of Offices

(b) In making decisions on applications for loans or guarantees relating to matters directly within the
competence of any international organization of the types specified in the preceding paragraph and
participated in primarily by members of the Bank, the Bank shall give consideration to the views and
recommendations of such organization.

(a) The Bank, within the terms of this Agreement, shall cooperate with any general international organization
and with public international organizations having specialized responsibilities in related fields. Any
arrangements for such cooperation which would involve a modification of any provision of this Agreement
may be effected only after amendment to this Agreement under Article VIII.

SECTION 8. Relationship to Other International Organizations

(h) The Board of Governors shall adopt regulations under which a member not entitled to appoint a director
under (b) above may send a representative to attend any meeting of the Executive Directors when a request
made by, or a matter particularly affecting, that member is under consideration.

(g) Each appointed director shall be entitled to cast the number of votes allotted under Section 3 of this
Article to the member appointing him. Each elected director shall be entitled to cast the number of votes
which counted toward his election. All the votes which a director is entitled to cast shall be cast as a unit.

(f) A quorum for any meeting of the Executive Directors shall be a majority of the Directors, exercising not
less than one-half of the total voting power.

(e) The Executive Directors shall function in continuous session at the principal office of the Bank and shall
meet as often as the business ofthe Bank may require.
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(b) At the time a government ceases to be a member, the Bank shall arrange for the repurchase of its
shares as a part of the settlement of accounts with such government in accordance with the provisions of (c)

(a) When a government ceases to be a member, it shall remain liable for its direct obligations to the Bank
and for its contingent liabilities to the Bank so long as any part of the loans or guarantees contracted before
it ceased to be a member are outstanding; but it shall cease to incur liabilities with respect to loans and
guarantees entered into thereafter by the Bank and to share either in the income or the expenses of the
Bank.

Section 4. Settlement of Accounts with Governments Ceasing to be Members

Any member which ceases to be a member of the International Monetary Fund shall automatically cease
after three months to be a member of the Bank unless the Bank by three-fourths of the total voting power
has agreed to allow it to remain a member.

SECTION 3. Cessation of Membership in International Monetary Fund

While under suspension, a member shall not be entitled to exercise any rights under this Agreement, except
the right of withdrawal, but shall remain subject to all obligations.

If a member fails to fulfill any of its obligations to the Bank, the Bank may suspend its membership by
decision of a majority of the Governors, exercising a majority of the total voting power. The member so
suspended shall automatically cease to be a member one year from the date of its suspension unless a
decision is taken by the same majority to restore the member to good standing.

SECTION 2. Suspension of Membership

Any member may withdraw from the Bank at any time by transmitting a notice in writing to the Bank at its
principal office. Withdrawal shall become effective on the date such notice is received.

SECTION 1. Right of Members to Withdraw

Withdrawal and Suspension of Membership: Suspension of Operations

IBRD Article VI

(b) If any part is distributed, up to two percent non-cumulative shall be paid, as a first charge against the
distribution for any year, to each member on the basis of the average amount of the loans outstanding
during the year made under Article IV, Section 1 (a) (i), out of currency corresponding to its subscription. If
two percent is paid as a first charge, any balance remaining to be distributed shall be paid to all members in
proportion to their shares. Payments to each member shall be made in its own currency, or if that currency is
not available in other currency acceptable to the member. if such payments are made in currencies other
than the member's own currency, the transfer of the currency and its use by the receiving member after
payment shall be without restriction by the members.

(a) The Board of Governors shall determine annually what part of the Bank's net income, after making
provision for reserves, shall be allocated to surplus and what part, if any, shall be distributed.

SECTION 14. Allocation of Net Income

(c) Copies of all reports, statements and publications made under this section shall be distributed to
members.

(b) The Bank may publish such other reports as it deems desirable to carry out its purposes.

(i) all liabilities to creditors have been discharged or provided for, and

(e) No distribution shall be made to members on account of their subscriptions to the capital stock of the
Bank until

(d) All creditors holding direct shall be paid out of the assets of the Bank, and then out of payments to the
Bank on calls on unpaid subscriptions. Before making any payments to creditors holding direct claims, the
Executive Directors shall make such arrangements as are necessary, in their judgment, to insure a
distribution to holders of contingent claims ratably with creditors holding direct claims.

(c) The liability of all members for uncalled subscriptions to the capital stock of the Bank and in respect of
the depreciation of their own currencies shall continue until all claims of creditors, including all contingent
claims, shall have been discharged.

(b) The Bank may suspend permanently its operations in respect of new loans and guarantees by a vote of
a majority of the Governors, exercising a majority of the total voting power. After such suspension of
operations the Bank shall forthwith cease all activities, except those incident to the orderly realization,
conservation, and preservation of its assets and settlement of its obligations.

(a) In an emergency the Executive Directors may suspend temporarily operations in respect of new loans
and guarantees pending an opportunity for further consideration and action by the Board of Governors.

SECTION 5. Suspension of Operations and Settlement of Obligations

(d) if the Bank suspends permanently its operations under Section 5 (b) of this Article, within six months of
the date upon which any government ceases to be a member, all rights of such government shall be
determined by the provisions of Section 5 of this Article.

(iv) If losses are sustained by the Bank on any guarantees, participations in loans, or loans which were
outstanding on the date when the government ceased to be a member, and the amount of such losses
exceeds the amount of the reserve provided against losses on the date when the government ceased to be
a member, such government shall be obligated to repay upon demand the amount by which the repurchase
price of its shares would have been reduced, if the losses had been taken into account when the repurchase
price was determined. In addition, the former member government shall remain liable on any call for unpaid
subscriptions under Article IL Section 5 (ii), to the extent that it would have been required to respond if the
impairment of capital had occurred and the call had been made at the time the repurchase price of its shares
was determined.

(iii) Payments shall be made in the currency of the country receiving payment or at the option of the Bank in
gold.

(ii) Payments for shares may be made from time to time, upon their surrender by the government, to the
extent by which the amount due as the repurchase price in (b) above exceeds the aggregate of liabilities on
loans and guarantees in (c) (i) above until the former member has received the full repurchase price.

(i) Any amount due to the government for its shares shall be withheld so long as the government, its central
bank or any of its agencies remains liable, as borrower or guarantor, to the Bank and such amount may, at
the option of the Bank, be applied on any such liability as it matures. No amount shall be withheld on
account of the liability of the government resulting from its subscription for shares under Article H, Section 5
(ii). In any event, no amount due to a member for its shares shall be paid until six months after the date upon
which the government ceases to be a member.

(c) The payment for shares repurchased by the Bank under this section shall be governed by the following
conditions:

and (d) below. For this purpose the repurchase price of the shares shall be the value shown by the books of
the Bank on the day the government ceases to be a member.
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Actions may be brought against the Bank only in a court of competent jurisdiction in the territories of a
member in which the Bank has an office, has appointed an agent for the purpose of accepting service or
notice of process, or has issued or guaranteed securities. No actions shall, however, be brought by

SECTION 3. Position of the Bank with Regard to judicial Process

(iii) to institute legal proceedings.

(ii) to acquire and dispose of immovable and movable property;

(i) to contract;

The Bank shall possess full juridical personality, and, in particular, the capacity:

SECTION 2. Status of the Bank

To enable the Bank to fulfill the functions with which it is entrusted, the status, immunities and privileges set
forth in this Article shall be accorded to the Bank in the territories of each member.

SECTION 1. Purposes of the Article

Status, Immunities and Privileges

IBRD Article VII

(i) Any member receiving assets distributed by the Bank in accordance with (h) above, shall enjoy the same
rights with respect to such assets as the Bank enjoyed prior to their distribution.

(iv) Amy remaining assets held by the Bank after payments have been made to members under (i), (ii), and
(iii) above shall be distributed pro rata among the members.

(iii) Any balance due to a member after payment has been made under (i) and (ii) above shall be paid in gold
or currency acceptable to the member, insofar as they are held by the Bank, up to an amount equivalent in
value to such balance.

(ii) Any balance due to a member after payment has been made under (i) above shall be paid, in its own
currency, insofar as it is held by the Bank, up to an amount equivalent in value to such balance.

(i) There shall be paid to each member in its own obligations or those of its official agencies or legal entities
within its territories, insofar as they are available for distribution, an amount equivalent in value to its
proportionate share of the total amount to be distributed.

(h) The Executive Directors shall value the assets to be distributed as at the date of distribution and then
proceed to distribute in the following manner:

(g) Before any distribution of assets is made, the Executive Directors shall fix the proportionate share of
each member according to the ratio of its shareholding to the total outstanding shares of the Bank.

(f) After a decision to make a distribution has been taken under (e) above, the Executive Directors may by a
two-thirds majority vote make successive distributions of the assets of the Bank to members until all of the
assets have been distributed. This distribution shall be subject to the prior settlement of all outstanding
claims of the Bank agamst each member

(ii) a majority of the Governors, exercising a majority of the total voting power, have decided to make a
distribution.

(i) which discriminates against such obligation or security solely because it is issued by the Bank; or

(c) No taxation of any kind shall be levied on any obligation or security issued by the Bank (including any
dividend or interest thereon) by whomsoever held:

(b) No tax shall be levied on or in respect of salaries and emoluments paid by the Bank to executive
directors, alternates, officials or employees of the Bank who are not local citizens, local subjects, or other
local nationals.

(a) The Bank, its assets, property, income and its operations and transactions authorized by this Agreement,
shall be immune from all taxation and from all customs duties. The Bank shall also be immune from liability
for the collection or payment of any tax or duty.

SECTION 9. Immunities from Taxation

(iii) shall be granted the same treatment in respect of travelling facilities as is accorded by members to
representatives, officials and employees of comparable rank of other members.

(ii) not being local nationals, shall be accorded the same immunities from immigration restrictions, alien
registration requirements and national service obligations and the same facilities as regards exchange
restrictions as are accorded by members to the representatives, officials, and employees of comparable
rank of other members;

(i) shall be immune from legal process with respect to acts performed by them in their official capacity except
when the Bank waives this immunity;

All governors, executive directors, alternates, officers and employees of the Bank

SECTION 8. Immunities and Privileges of Officers and Employees

The official communications of the Bank shall be accorded by each member the same treatment that it
accords to the official communications of other members.

SECTION 7. Privilege for Communications

To the extent necessary to carry out the operations provided for in this Agreement and subject to the
provisions of this Agreement, all property and assets of the Bank shall be free from restrictions, regulations,
controls and moratoria of any nature.

SECTION 6. Freedom of Assets from Restrictions

The archives of the Bank shall be inviolable.

SECTION 5. Immunity of Archives

Property and assets of the Bank, wherever located and by whomsoever held, shall be immune from search,
requisition, confiscation, expropriation or any other form of seizure by executive or legislative action.

SECTION 4. Immunity of Assets from Seizure

members or persons acting for or deriving claims from members. The property and assets of the Bank shall,
wheresoever located and by whomsoever held, be immune from all forms of seizure, attachment or
execution before the delivery of final judgment against the Bank.
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(b) In any case where the Executive Directors have given a decision under (a) above, any
member may require that the question be referred to the Board of Governors, whose decision

(a) Any question of interpretation of the provisions of this Agreement arising between any
member and the Bank or between any members of the Bank shall be submitted to the Executive
Directors for their decision. If the question particularly affects any member not entitled to appoint
an Executive Director, it shall be entitled to representation in accordance with Article V, Section 4
(h).

Interpretation

IBRD Article IX

(d) At the time this Agreement is signed on its behalf, each government shall transmit to the Government of
the United States of America one one-hundredth of one percent of the price of each share in gold or United
States dollars for the purpose of meeting administrative expenses of the Bank. This payment shall be
credited on account of the payment to be made in accordance with Article II Section 8 (a). The Government
of the United States of America shall hold such funds in a special deposit account and shall transmit them to
the Board of Governors of the Bank when the initial meeting has been called under Section 3 of this Article.

(c) The Government of the United States of America shall inform the governments of all countries whose
names are set forth in Schedule A, and all governments whose membership is approved in accordance with
Article II, Section 1 (b), of all signatures of this Agreement and of the deposit of all instruments referred to in
(a) above.

(b) Each government shall become a member of the Bank as from the date of the deposit on its behalf of the
instrument referred to in (a) above, except that no government shall become a member before this
Agreement enters into force under Section 1 of this Article.

(a) Each government on whose behalf this Agreement is signed shall deposit with the Government of the
United States of America an instrument setting forth that it has accepted this Agreement in accordance with
its law and has taken all steps necessary to enable it to carry out all of its obligations under this Agreement.

(iii) the limitation on liability provided in Article II, Section 6.

(c) Amendments shall enter into force for all members three months after the date of the formal
communication unless a shorter period is specified in the circular letter or telegram.

SECTION 2. Signature

This Agreement shall enter into force when it has been signed on behalf of governments whose minimum
subscriptions comprise not less than sixty-five percent of the total subscriptions set forth in Schedule A and
when the instruments referred to in Section 2 (a) of this Article have been deposited on their behalf, but in no
event shall this Agreement enter into force before May 1, 1945.

SECTION 1. Entry into Force

Final Provisions

IBRD Article XI

Whenever the approval of any member is required before any act may be done by the Bank, except in
Article VIII, approval shall be deemed to have been given unless the member presents an objection within
such reasonable period as the Bank may fix in notifying the member of the proposed act.

Approval Deemed Given

IBRD Article X

(ii) the right secured by Article U, Section 3 (c);

(i) the right to withdraw from the Bank provided in Article VI, Section 1;

(b) Notwithstanding (a) above, acceptance by an members is required in the case of any
amendment modifying:

(a) Any proposal to introduce modifications in this Agreement, whether emanating from a
member, a governor or the Executive Directors, shall be communicated to the Chairman of the
Board of Governors who shall bring the proposal before the Board. If the proposed amendment is
approved by the Board the Bank shall, by circular letter or telegram, ask all members whether
they accept the proposed amendment. When three-fifths of the members, having eighty-five
percent (1) of the total voting power, have accepted the proposed amendments, the Bank shall
certify the fact by formal communication addressed to an members.

Amendments

IBRD Article VIII

Each member shall take such action as is necessary in its own territories for the purpose of making effective
in terms of its own law the principles set forth in this Article and shall inform the Bank of the detailed action
which it has taken.

SECTION 10. Application of Article

(ii) if the sole jurisdictional basis for such taxation is the location of any office or place of business
maintained by the Bank.

(c) Whenever a disagreement arises between the Bank and a country which has ceased to be a
member, or between the Bank and any member during the permanent suspension of the Bank,
such disagreement shall be submitted to arbitration by a tribunal of three arbitrators, one
appointed by the Bank, another by the country involved and an umpire who, unless the parties
otherwise agree, shall be appointed by the President of the Permanent Court of International
justice or such other authority as may have been prescribed by regulation adopted by the Bank.
The umpire shall have full power to settle an questions of procedure in any case where the
parties are in disagreement with respect thereto.

3. 'Eighty-five percent' was substituted to "four-fifths' by amendment effective February 16, 1989.

(d) No taxation of any kind shall be levied on any obligation or security guaranteed by the Bank (including
any dividend or interest thereon) by whomsoever held:

(i) which discriminates against such obligation or security solely because it is guaranteed by the Bank; or

shall be final. Pending the result of the reference to the Board, the Bank may, so far as it deems
necessary, act on the basis of the decision of the Executive Directors.

(ii) if the sole jurisdictional basis for such taxation is the place or currency in which it is issued, made payable
or paid, or the location of any office or place of business maintained by the Bank.
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IBRD Schedule 1

(millions of dollars)

Subscriptions

SCHEDULE A

DONE at Washington, in a single copy which shall remain deposited in the archives of the Government of
the United States of America, which shall transmit certified copies to all governments whose names are set
forth in Schedule A and to all governments whose membership is approved in accordance with Article II,
Section I (b).

(d) The Bank shall notify members when it is ready to commence operations.

(c) The Board of Governors may delegate to the provisional executive directors any powers except those
which may not be delegated to the Executive Directors.

(b) At the first meeting of the Board of Governors, arrangements shall be made for the selection of
provisional executive directors. The governments of the five countries, to which the largest number of shares
are allocated in Schedule A, shall appoint provisional executive directors. If one or more of such
governments have not become members, the executive directorships which they would be entitled to fill
shall remain vacant until they become members, or until January 1, 1946, whichever is the earlier. Seven
provisional executive directors shall be elected in accordance with the provisions of Schedule B and shall
remain in office until the date of the first regular election of executive directors which shall be held as soon
as practicable after January 1, 1946.

(a) As soon as this Agreement enters into force under Section 1 of this Article, each member shall appoint a
governor and the member to whom the largest number of shares is allocated in Schedule A shall call the first
meeting of the Board of Governors.

SECTION 3. Inauguration of the Bank

(i) Paragraphs (d) and (h) shall come into force with regard to each signatory government as from the date
of its signature.

(h) In the case of governments whose metropolitan territories have been under enemy occupation, the
deposit of the instrument referred to in (a) above may be delayed until one hundred and eighty days after the
date on which these territories have been liberated. If, however, it is not deposited by any such government
before the expiration of this period, the signature affixed on behalf of that government shall become void and
the portion of its subscription paid under (d) above shall be returned to it.

(g) By their signature of this Agreement, all governments accept it both on their own behalf and in respect of
all their colonies, overseas territories, all territories under their protection, suzerainty, or authority and all
territories in respect of which they exercise a mandate.

(f) After December 31, 1945, this Agreement shall be open for signature on behalf of the government of any
country whose membership has been approved in accordance with Article II, Section 1 (b).

(e) This Agreement shall remain open for signature at Washington on behalf of the governments of the
countries whose names are set forth in Schedule A until December 31, 1945.

If this Agreement has not come into force by December 31, 1945, the Government of the United States of
America shall return such funds to the governments that transmitted them.

9,100.0

1,200.0
1,300.0
3,175.0
10.5
10.5
40.0

24.0
6.0
0.5
10.0
65.0
275.0
50.0
0.8
50.0
0.2
0.8
17.5
15.0
125.0
100.0

4. In determining whether the votes cast by a governor are to be deemed to have raised the total of any
person above fifteen percent of the eligible votes, the fifteen percent shall be deemed to include, first, the

3. When seven persons are not elected on the first ballot, a second ballot shall be held in which the person
who received the lowest number of votes shall be ineligible for election and in which there shall vote only (a)
those governors who voted in the first ballot for a person not elected and (b) those governors whose votes
for a person elected are deemed under 4 below to have raised the votes cast for that person above fifteen
percent of the eligible votes.

2. In balloting for the elective executive directors, each governor eligible to vote shall cast for one person all
of the votes to which the member appointing him is entitled under Section 3 of Article V. The seven persons
receiving the greatest number of votes shall be executive directors, except that no person who receives less
than fourteen percent of the total of the votes which can be cast (eligible votes) shall be considered elected.

1. The election of the elective executive directors shall be by ballot of the Governors eligible to vote under
Article V, Section 4 (b).

Election of Executive Directors

IBRD Schedule B

a. The quota of Denmark shall be determined by the Bank after Denmark accepts membership in
accordance with these Articles of Agreement.

400.0 Total

India

Iran
Iraq
Liberia
Luxembourg
Mexico
Netherlands
New Zealand
Nicaragua
Norway
Panama
Paraguay
Peru
Philippine Commonwealth
Poland
Union of South Africa
Union of Soviet Socialist
Republics
United Kingdom
United States
Uruguay
Venezuela
Yugoslavia

200.0
225.0
7.0
105.0
325.0.
35.0
600.0
35.0
2.0
35.0
125.0
(a)
2.0
3.2
40.0
1.0
3.0
450.0
25.0
2.0
2.0
1.0
1.0

Australia
Belgium
Bolivia
Brazil
Canada
Chile
China
Colombia
Costa Rica
Cuba
Czechoslovakia
Denmark
Dominican Republic
Ecuador
Egypt
El Salvador
Ethiopia
France
Greece
Guatemala
Haiti
Honduras
Iceland
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6. If, after the second ballot, seven persons have not been elected, further ballots shall be held on the same
principles until seven persons have been elected, provided that after six persons are elected, the seventh
may be elected by a simple majority of the remaining votes and shall be deemed to have been elected by all
such votes.

5. Any governor, part of whose votes must be counted in order to raise the total of any person above
fourteen percent shall be considered as casting all of his votes for such person even if the total votes for
such person thereby exceed fifteen percent.

votes of the governor casting the largest number of votes for such person, then the votes of the governor
casting the next largest number, and so on until fifteen percent is reached.

Convention on International Civil Aviation, 1944
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1
The Constitution was adopted by the International Health Conference held in New York from 19 June
to 22 July 1946, signed on 22 July 1946 by the representatives of 61 States (Off. Rec. Wld Hlth Org., 2,
100), and entered into force on 7 April 1948. Amendments adopted by the Twenty-sixth, Twenty-ninth,
Thirty-ninth and Fifty-first World Health Assemblies (resolutions WHA26.37, WHA29.38, WHA39.6 and
WHA51.23) came into force on 3 February 1977, 20 January 1984, 11 July 1994 and 15 September 2005
respectively and are incorporated in the present text.

(k) to propose conventions, agreements and regulations, and make recommendations with respect to international health matters and to perform

(j) to promote co-operation among scientific and professional groups
which contribute to the advancement of health;

(i) to promote, in co-operation with other specialized agencies where necessary, the improvement of nutrition, housing, sanitation, recreation,
economic or working conditions and other aspects of environmental
hygiene;

(h) to promote, in co-operation with other specialized agencies where necessary, the prevention of accidental injuries;

(g) to stimulate and advance work to eradicate epidemic, endemic and
other diseases;

Governments have a responsibility for the health of their peoples which
can be fulfilled only by the provision of adequate health and social
measures.

ACCEPTING THESE PRINCIPLES, and for the purpose of co-operation
among themselves and with others to promote and protect the health of all
peoples, the Contracting Parties agree to the present Constitution and

(f) to establish and maintain such administrative and technical services as
may be required, including epidemiological and statistical services;

(e) to provide or assist in providing, upon the request of the United
Nations, health services and facilities to special groups, such as the
peoples of trust territories;

(d) to furnish appropriate technical assistance and, in emergencies, necessary aid upon the request or acceptance of Governments;

(c) to assist Governments, upon request, in strengthening health services;

(b) to establish and maintain effective collaboration with the United
Nations, specialized agencies, governmental health administrations,
professional groups and such other organizations as may be deemed
appropriate;

(a) to act as the directing and co-ordinating authority on international
health work;

In order to achieve its objective, the functions of the Organization shall
be:

Article 2

CHAPTER II – FUNCTIONS

The objective of the World Health Organization (hereinafter called the
Organization) shall be the attainment by all peoples of the highest possible
level of health.

Article 1

CHAPTER I – OBJECTIVE

hereby establish the World Health Organization as a specialized agency
within the terms of Article 57 of the Charter of the United Nations.

2

Informed opinion and active co-operation on the part of the public are of
the utmost importance in the improvement of the health of the people.

The extension to all peoples of the benefits of medical, psychological
and related knowledge is essential to the fullest attainment of health.

Healthy development of the child is of basic importance; the ability to
live harmoniously in a changing total environment is essential to such
development.

Unequal development in different countries in the promotion of health
and control of disease, especially communicable disease, is a common
danger.

The achievement of any State in the promotion and protection of health
is of value to all.

The health of all peoples is fundamental to the attainment of peace and
security and is dependent upon the fullest co-operation of individuals
and States.

The enjoyment of the highest attainable standard of health is one of the
fundamental rights of every human being without distinction of race,
religion, political belief, economic or social condition.

Health is a state of complete physical, mental and social well-being and
not merely the absence of disease or infirmity.

THE STATES Parties to this Constitution declare, in conformity with the
Charter of the United Nations, that the following principles are basic to the
happiness, harmonious relations and security of all peoples:

CONSTITUTION
OF THE WORLD HEALTH ORGANIZATION1

This text replaces that on pages 1-18 of the Forty-fifth edition of Basic documents, following
the coming into force of amendments adopted by the Fifty-first World Health Assembly.

Basic Documents, Forty-fifth edition, Supplement, October 2006
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3

The States whose Governments have been invited to send observers to
the International Health Conference held in New York, 1946, may become

Article 5

Members of the United Nations may become Members of the Organization by signing or otherwise accepting this Constitution in accordance with
the provisions of Chapter XIX and in accordance with their constitutional
processes.

Article 4

Membership in the Organization shall be open to all States.

Article 3

CHAPTER III – MEMBERSHIP AND ASSOCIATE MEMBERSHIP

(v) generally to take all necessary action to attain the objective of the
Organization.

(u) to develop, establish and promote international standards with respect
to food, biological, pharmaceutical and similar products;

(t) to standardize diagnostic procedures as necessary;

(s) to establish and revise as necessary international nomenclatures of diseases, of causes of death and of public health practices;

(r) to assist in developing an informed public opinion among all peoples
on matters of health;

(q) to provide information, counsel and assistance in the field of health;

(p) to study and report on, in co-operation with other specialized agencies
where necessary, administrative and social techniques affecting public
health and medical care from preventive and curative points of view,
including hospital services and social security;

(o) to promote improved standards of teaching and training in the health,
medical and related professions;

(n) to promote and conduct research in the field of health;

(m) to foster activities in the field of mental health, especially those affecting the harmony of human relations;

(l) to promote maternal and child health and welfare and to foster the ability to live harmoniously in a changing total environment;

such duties as may be assigned thereby to the Organization and are
consistent with its objective;

CONSTITUTION OF WHO
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1
The amendment to this Article adopted by the Eighteenth World Health Assembly (resolution
WHA18.48) has not yet come into force.

(a) The World Health Assembly (herein called the Health Assembly);
(b) The Executive Board (hereinafter called the Board);
(c) The Secretariat.

The work of the Organization shall be carried out by:

Article 9

CHAPTER IV – ORGANS

Territories or groups of territories which are not responsible for the conduct of their international relations may be admitted as Associate Members
by the Health Assembly upon application made on behalf of such territory
or group of territories by the Member or other authority having responsibility for their international relations. Representatives of Associate Members
to the Health Assembly should be qualified by their technical competence
in the field of health and should be chosen from the native population. The
nature and extent of the rights and obligations of Associate Members shall
be determined by the Health Assembly.

Article 8

If a Member fails to meet its financial obligations to the Organization or
in other exceptional circumstances, the Health Assembly may, on such conditions as it thinks proper, suspend the voting privileges and services to
which a Member is entitled. The Health Assembly shall have the authority
to restore such voting privileges and services.

Article 7 1

Subject to the conditions of any agreement between the United Nations
and the Organization, approved pursuant to Chapter XVI, States which do
not become Members in accordance with Articles 4 and 5 may apply to
become Members and shall be admitted as Members when their application
has been approved by a simple majority vote of the Health Assembly.

Article 6

Members by signing or otherwise accepting this Constitution in accordance
with the provisions of Chapter XIX and in accordance with their constitutional processes provided that such signature or acceptance shall be completed before the first session of the Health Assembly.
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The Health Assembly shall adopt its own rules of procedure.

Article 17

The Health Assembly shall elect its President and other officers at the
beginning of each annual session. They shall hold office until their successors are elected.

Article 16

The Board, after consultation with the Secretary-General of the United
Nations, shall determine the date of each annual and special session.

Article 15

The Health Assembly, at each annual session, shall select the country or
region in which the next annual session shall be held, the Board subsequently fixing the place. The Board shall determine the place where a special session shall be held.

Article 14

The Health Assembly shall meet in regular annual session and in such
special sessions as may be necessary. Special sessions shall be convened at
the request of the Board or of a majority of the Members.

Article 13

Alternates and advisers may accompany delegates.

Article 12

Each Member shall be represented by not more than three delegates, one
of whom shall be designated by the Member as chief delegate. These delegates should be chosen from among persons most qualified by their technical competence in the field of health, preferably representing the national
health administration of the Member.

Article 11

The Health Assembly shall be composed of delegates representing
Members.

Article 10

CHAPTER V – THE WORLD HEALTH ASSEMBLY

CONSTITUTION OF WHO
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Article 18
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(m) to take any other appropriate action to further the objective of the
Organization.

(l) to establish such other institutions as it may consider desirable;

(k) to promote and conduct research in the field of health by the personnel
of the Organization, by the establishment of its own institutions or by
co-operation with official or non-official institutions of any Member
with the consent of its Government;

(j) to report to the Economic and Social Council in accordance with any
agreement between the Organization and the United Nations;

(i) to consider recommendations bearing on health made by the General
Assembly, the Economic and Social Council, the Security Council or
Trusteeship Council of the United Nations, and to report to them on the
steps taken by the Organization to give effect to such recommendations;

(h) to invite any organization, international or national, governmental or
non-governmental, which has responsibilities related to those of the
Organization, to appoint representatives to participate, without right of
vote, in its meetings or in those of the committees and conferences convened under its authority, on conditions prescribed by the Health
Assembly; but in the case of national organizations, invitations shall be
issued only with the consent of the Government concerned;

(g) to instruct the Board and the Director-General to bring to the attention
of Members and of international organizations, governmental or nongovernmental, any matter with regard to health which the Health
Assembly may consider appropriate;

(f) to supervise the financial policies of the Organization and to review and
approve the budget;

(e) to establish such committees as may be considered necessary for the
work of the Organization;

(d) to review and approve reports and activities of the Board and of the
Director-General and to instruct the Board in regard to matters upon
which action, study, investigation or report may be considered desirable;

(c) to appoint the Director-General;

(b) to name the Members entitled to designate a person to serve on the
Board;

(a) to determine the policies of the Organization;

6
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Regulations adopted pursuant to Article 21 shall come into force for all
Members after due notice has been given of their adoption by the Health
Assembly except for such Members as may notify the Director-General of
rejection or reservations within the period stated in the notice.

The functions of the Board shall be:
(a) to give effect to the decisions and policies of the Health Assembly;
(b) to act as the executive organ of the Health Assembly;

Article 28

The Board shall elect its Chairman from among its members and shall
adopt its own rules of procedure.

(e) advertising and labelling of biological, pharmaceutical and similar
products moving in international commerce.
Article 22

Article 27

The Board shall meet at least twice a year and shall determine the place
of each meeting.

Article 26

These Members shall be elected for three years and may be re-elected,
provided that of the Members elected at the first session of the Health
Assembly held after the coming into force of the amendment to this Constitution increasing the membership of the Board from thirty-two to thirtyfour the term of office of the additional Members elected shall, insofar as
may be necessary, be of such lesser duration as shall facilitate the election
of at least one Member from each regional organization in each year.

Article 25

The Board shall consist of thirty-four persons designated by as many
Members. The Health Assembly, taking into account an equitable geographical distribution, shall elect the Members entitled to designate a person to serve on the Board, provided that, of such Members, not less than
three shall be elected from each of the regional organizations established
pursuant to Article 44. Each of these Members should appoint to the Board
a person technically qualified in the field of health, who may be accompanied by alternates and advisers.

(d) standards with respect to the safety, purity and potency of biological,
pharmaceutical and similar products moving in international commerce;

(c) standards with respect to diagnostic procedures for international use;

(b) nomenclatures with respect to diseases, causes of death and public
health practices;

(a) sanitary and quarantine requirements and other procedures designed to
prevent the international spread of disease;

The Health Assembly shall have authority to adopt regulations concerning:

Article 21

Each Member undertakes that it will, within eighteen months after the
adoption by the Health Assembly of a convention or agreement, take action
relative to the acceptance of such convention or agreement. Each Member
shall notify the Director-General of the action taken, and if it does not
accept such convention or agreement within the time limit, it will furnish a
statement of the reasons for non-acceptance. In case of acceptance, each
Member agrees to make an annual report to the Director-General in accordance with Chapter XIV.

Article 20

Article 24

CHAPTER VI – THE EXECUTIVE BOARD

The Health Assembly shall have authority to make recommendations to
Members with respect to any matter within the competence of the Organization.
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The Health Assembly shall have authority to adopt conventions or
agreements with respect to any matter within the competence of the Organization. A two-thirds vote of the Health Assembly shall be required for the
adoption of such conventions or agreements, which shall come into force
for each Member when accepted by it in accordance with its constitutional
processes.
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Article 23
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Article 19
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The Director-General shall be ex-officio Secretary of the Health Assembly, of the Board, of all commissions and committees of the Organization
and of conferences convened by it. He may delegate these functions.

Article 32

The Director-General shall be appointed by the Health Assembly on the
nomination of the Board on such terms as the Health Assembly may determine. The Director-General, subject to the authority of the Board, shall be
the chief technical and administrative officer of the Organization.

Article 31

The Secretariat shall comprise the Director-General and such technical
and administrative staff as the Organization may require.

Article 30

CHAPTER VII – THE SECRETARIAT

The Board shall exercise on behalf of the whole Health Assembly the
powers delegated to it by that body.

Article 29

(i) to take emergency measures within the functions and financial
resources of the Organization to deal with events requiring immediate
action. In particular it may authorize the Director-General to take the
necessary steps to combat epidemics, to participate in the organization
of health relief to victims of a calamity and to undertake studies and
research the urgency of which has been drawn to the attention of the
Board by any Member or by the Director-General.

(h) to study all questions within its competence;

(g) to submit to the Health Assembly for consideration and approval a general programme of work covering a specific period;

(f) to prepare the agenda of meetings of the Health Assembly;

(e) to submit advice or proposals to the Health Assembly on its own initiative;

The Board shall establish such committees as the Health Assembly may
direct and, on its own initiative or on the proposal of the Director-General,
may establish any other committees considered desirable to serve any purpose within the competence of the Organization.

Article 38

CHAPTER VIII – COMMITTEES

In the performance of their duties the Director-General and the staff
shall not seek or receive instructions from any government or from any
authority external to the Organization. They shall refrain from any action
which might reflect on their position as international officers. Each Member of the Organization on its part undertakes to respect the exclusively
international character of the Director-General and the staff and not to seek
to influence them.

Article 37

The conditions of service of the staff of the Organization shall conform
as far as possible with those of other United Nations organizations.

Article 36

The Director-General shall appoint the staff of the Secretariat in accordance with staff regulations established by the Health Assembly. The paramount consideration in the employment of the staff shall be to assure that
the efficiency, integrity and internationally representative character of the
Secretariat shall be maintained at the highest level. Due regard shall be paid
also to the importance of recruiting the staff on as wide a geographical
basis as possible.

Article 35

The Director-General shall prepare and submit to the Board the financial
statements and budget estimates of the Organization.

Article 34

The Director-General or his representative may establish a procedure by
agreement with Members, permitting him, for the purpose of discharging
his duties, to have direct access to their various departments, especially to
their health administrations and to national health organizations, governmental or non-governmental. He may also establish direct relations with
international organizations whose activities come within the competence of
the Organization. He shall keep regional offices informed on all matters
involving their respective areas.
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(d) to advise the Health Assembly on questions referred to it by that body
and on matters assigned to the Organization by conventions, agreements and regulations;
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Article 33
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(c) to perform any other functions entrusted to it by the Health Assembly;
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The functions of the regional committee shall be:
(a) to formulate policies governing matters of an exclusively regional character;
(b) to supervise the activities of the regional office;
(c) to suggest to the regional office the calling of technical conferences and
such additional work or investigation in health matters as in the opinion
of the regional committee would promote the objective of the Organization within the region;
(d) to co-operate with the respective regional committees of the United
Nations and with those of other specialized agencies and with other
regional international organizations having interests in common with
the Organization;

The location of the headquarters of the Organization shall be determined
by the Health Assembly after consultation with the United Nations.

(a) The Health Assembly shall from time to time define the geographical areas in which it is desirable to establish a regional organization.
(b) The Health Assembly may, with the consent of a majority of the
Members situated within each area so defined, establish a regional organization to meet the special needs of such area. There shall not be more than
one regional organization in each area.

Article 44

CHAPTER XI – REGIONAL ARRANGEMENTS

Article 50

Regional committees shall adopt their own rules of procedure.

Article 49

Regional committees shall meet as often as necessary and shall determine the place of each meeting.

Article 48

Regional committees shall be composed of representatives of the Member States and Associate Members in the region concerned. Territories or
groups of territories within the region, which are not responsible for the
conduct of their international relations and which are not Associate Members, shall have the right to be represented and to participate in regional
committees. The nature and extent of the rights and obligations of these territories or groups of territories in regional committees shall be determined
by the Health Assembly in consultation with the Member or other authority
having responsibility for the international relations of these territories and
with the Member States in the region.

Article 43

CHAPTER X – HEADQUARTERS

The Board may provide for representation of the Organization at conferences in which the Board considers that the Organization has an interest.

Article 42

The Health Assembly or the Board may convene local, general, technical or other special conferences to consider any matter within the competence of the Organization and may provide for the representation at such
conferences of international organizations and, with the consent of the
Government concerned, of national organizations, governmental or nongovernmental. The manner of such representation shall be determined by
the Health Assembly or the Board.

Article 41

CHAPTER IX – CONFERENCES

Article 47

Each regional organization shall consist of a regional committee and a
regional office.

Article 46

Article 40

The Board may provide for the creation of or the participation by the
Organization in joint or mixed committees with other organizations and for
the representation of the Organization in committees established by such
other organizations.

Each regional organization shall be an integral part of the Organization
in accordance with this Constitution.
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The Board, from time to time and in any event annually, shall review the
necessity for continuing each committee.
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Article 45
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Article 39
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1
Renamed “Pan American Health Organization” by decision of the XV Pan American Sanitary Conference, September-October 1958.

The Director-General shall prepare and submit to the Board the budget
estimates of the Organization. The Board shall consider and submit to the
Health Assembly such budget estimates, together with any recommendations the Board may deem advisable.

Article 55

CHAPTER XII – BUDGET AND EXPENSES

The Pan American Sanitary Organization1 represented by the Pan
American Sanitary Bureau and the Pan American Sanitary Conferences,
and all other inter-governmental regional health organizations in existence
prior to the date of signature of this Constitution, shall in due course be
integrated with the Organization. This integration shall be effected as soon
as practicable through common action based on mutual consent of the
competent authorities expressed through the organizations concerned.

The staff of the regional office shall be appointed in a manner to be
determined by agreement between the Director-General and the Regional
Director.
Article 54

Article 53

The head of the regional office shall be the Regional Director appointed
by the Board in agreement with the regional committee.

Article 52

Subject to the general authority of the Director-General of the Organization, the regional office shall be the administrative organ of the regional
committee. It shall, in addition, carry out within the region the decisions of
the Health Assembly and of the Board.

Article 51

(e) to tender advice, through the Director-General, to the Organization on
international health matters which have wider than regional significance;
(f) to recommend additional regional appropriations by the Governments
of the respective regions if the proportion of the central budget of the
Organization allotted to that region is insufficient for the carrying-out
of the regional functions;
(g) such other functions as may be delegated to the regional committee by
the Health Assembly, the Board or the Director-General.

CONSTITUTION OF WHO
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Each Member shall report annually to the Organization on the action
taken and progress achieved in improving the health of its people.

Article 61

CHAPTER XIV – REPORTS SUBMITTED BY STATES

(a) Decisions of the Health Assembly on important questions shall be
made by a two-thirds majority of the Members present and voting. These
questions shall include: the adoption of conventions or agreements; the
approval of agreements bringing the Organization into relation with the
United Nations and inter-governmental organizations and agencies in
accordance with Articles 69, 70 and 72; amendments to this Constitution.
(b) Decisions on other questions, including the determination of additional categories of questions to be decided by a two-thirds majority, shall
be made by a majority of the Members present and voting.
(c) Voting on analogous matters in the Board and in committees of the
Organization shall be made in accordance with paragraphs (a) and (b) of
this Article.

Article 60

Each Member shall have one vote in the Health Assembly.

Article 59

CHAPTER XIII – VOTING

A special fund to be used at the discretion of the Board shall be established to meet emergencies and unforeseen contingencies.

Article 58

The Health Assembly or the Board acting on behalf of the Health
Assembly may accept and administer gifts and bequests made to the Organization provided that the conditions attached to such gifts or bequests are
acceptable to the Health Assembly or the Board and are consistent with the
objective and policies of the Organization.

Article 57

Subject to any agreement between the Organization and the United
Nations, the Health Assembly shall review and approve the budget estimates and shall apportion the expenses among the Members in accordance
with a scale to be fixed by the Health Assembly.
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Such legal capacity, privileges and immunities shall be defined in a separate agreement to be prepared by the Organization in consultation with the
Secretary-General of the United Nations and concluded between the Members.

Article 68

(a) The Organization shall enjoy in the territory of each Member such
privileges and immunities as may be necessary for the fulfilment of its
objective and for the exercise of its functions.
(b) Representatives of Members, persons designated to serve on the
Board and technical and administrative personnel of the Organization shall
similarly enjoy such privileges and immunities as are necessary for the
independent exercise of their functions in connexion with the Organization.

Article 67

The Organization shall enjoy in the territory of each Member such legal
capacity as may be necessary for the fulfilment of its objective and for the
exercise of its functions.

Article 66

CHAPTER XV – LEGAL CAPACITY, PRIVILEGES AND IMMUNITIES

Each Member shall transmit upon the request of the Board such additional information pertaining to health as may be practicable.

Article 65

Each Member shall provide statistical and epidemiological reports in a
manner to be determined by the Health Assembly.

Article 64

Each Member shall communicate promptly to the Organization important laws, regulations, official reports and statistics pertaining to health
which have been published in the State concerned.

Article 63

Texts of proposed amendments to this Constitution shall be communicated by the Director-General to Members at least six months in advance of
their consideration by the Health Assembly. Amendments shall come into
force for all Members when adopted by a two-thirds vote of the Health
Assembly and accepted by two-thirds of the Members in accordance with
their respective constitutional processes.

Article 73

CHAPTER XVII – AMENDMENTS

Subject to the approval by a two-thirds vote of the Health Assembly, the
Organization may take over from any other international organization or
agency whose purpose and activities lie within the field of competence of
the Organization such functions, resources and obligations as may be conferred upon the Organization by international agreement or by mutually
acceptable arrangements entered into between the competent authorities of
the respective organizations.

Article 72

The Organization may, on matters within its competence, make suitable
arrangements for consultation and co-operation with non-governmental
international organizations and, with the consent of the Government concerned, with national organizations, governmental or non-governmental.

Article 71

The Organization shall establish effective relations and co-operate
closely with such other inter-governmental organizations as may be desirable. Any formal agreement entered into with such organizations shall be
subject to approval by a two-thirds vote of the Health Assembly.

Article 70

The Organization shall be brought into relation with the United Nations
as one of the specialized agencies referred to in Article 57 of the Charter of
the United Nations. The agreement or agreements bringing the Organization into relation with the United Nations shall be subject to approval by a
two-thirds vote of the Health Assembly.

Article 69
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Each Member shall report annually on the action taken with respect to
recommendations made to it by the Organization and with respect to conventions, agreements and regulations.
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1
The amendment to this Article adopted by the Thirty-first World Health Assembly (resolution
WHA31.18) has not yet come into force.

(a) States may become parties to this Constitution by:
(i) signature without reservation as to approval;
(ii) signature subject to approval followed by acceptance; or
(iii) acceptance.

Article 79

Subject to the provisions of Chapter III, this Constitution shall remain
open to all States for signature or acceptance.

Article 78

CHAPTER XIX – ENTRY-INTO-FORCE

The Director-General may appear before the Court on behalf of the
Organization in connexion with any proceedings arising out of any such
request for an advisory opinion. He shall make arrangements for the presentation of the case before the Court, including arrangements for the argument of different views on the question.

Article 77

Upon authorization by the General Assembly of the United Nations or
upon authorization in accordance with any agreement between the Organization and the United Nations, the Organization may request the International Court of Justice for an advisory opinion on any legal question arising
within the competence of the Organization.

Article 76

Any question or dispute concerning the interpretation or application of
this Constitution which is not settled by negotiation or by the Health
Assembly shall be referred to the International Court of Justice in conformity with the Statute of the Court, unless the parties concerned agree on
another mode of settlement.

Article 75

Article 74 1

__________

DONE in the City of New York this twenty-second day of July 1946, in a
single copy in the Chinese, English, French, Russian and Spanish languages, each text being equally authentic. The original texts shall be deposited in the archives of the United Nations. The Secretary-General of the
United Nations will send certified copies to each of the Governments represented at the Conference.

IN FAITH WHEREOF the undersigned representatives, having been duly
authorized for that purpose, sign this Constitution.

The Secretary-General of the United Nations will inform States parties
to this Constitution of the date when it has come into force. He will also
inform them of the dates when other States have become parties to this
Constitution.

Article 82

In accordance with Article 102 of the Charter of the United Nations, the
Secretary-General of the United Nations will register this Constitution
when it has been signed without reservation as to approval on behalf of one
State or upon deposit of the first instrument of acceptance.

Article 81

This Constitution shall come into force when twenty-six Members of the
United Nations have become parties to it in accordance with the provisions
of Article 79.

Article 80
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The Chinese, English, French, Russian and Spanish texts of this Constitution shall be regarded as equally authentic.
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(b) Acceptance shall be effected by the deposit of a formal instrument
with the Secretary-General of the United Nations.
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Agreement Relating to the International
Telecommunications Satellite Organization, 1971
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(b) "Space segment" means the telecommunications satellites, and the tracking, telemetry,
command, control, monitoring and related facilities and equipment required to support the

(a) "Agreement" means the present agreement, including its Annex, and any amendments
thereto, but excluding all titles of Articles, opened for signature by Governments at
Washington on August 20, 1971, by which the international telecommunications satellite
organization is established;

For the purposes of this Agreement:

ARTICLE I

(n) "Global connectivity" means the interconnection capabilities available to the Company s
customers through the global coverage the Company provides in order to make
communication possible within and between the five International Telecommunication Union
regions defined by the plenipotentiary conference of the ITU, held in Montreux in 1965;

(m) "Global coverage" means the maximum geographic coverage of the earth towards the
northernmost and southernmost parallels visible from satellites deployed in geostationary
orbital locations;

(l) "Common Heritage" means those frequency assignments associated with orbital locations
in the process of advanced publication, coordination or registered on behalf of the Parties with
the International Telecommunication Union ("ITU") in accordance with the provisions set forth
in the ITU s Radio Regulations which are transferred to a Party or Parties pursuant to Article
XII;

(k) "Core Principles" means those principles set forth in Article III;

Agree as follows:
Definitions

(j) "Public Services Agreement" means the legally binding instrument through which ITSO
ensures that the Company honors the Core Principles;

(i) "Special Agreement" means the agreement signed on August 20, 1964, by Governments
or telecommunications entities designated by Governments, pursuant to the provisions of the
Interim Agreement;

(h) "Lifeline Connectivity Obligation" or "LCO" means the obligation assumed by the Company
as set out in the LCO contract to provide continued telecommunications services to the LCO
customer;

(g) "Interim Agreement" means the Agreement Establishing Interim Arrangements for a
Global Commercial Communications Satellite System signed by Governments at Washington
on August 20, 1964;

(f) "Public telecommunications services" means fixed or mobile telecommunications services
which can be provided by satellite and which are available for use by the public, such as
telephony, telegraphy, telex, facsimile, data transmission, transmission of radio and television
programs between approved earth stations having access to the Company s space segment
for further transmission to the public, and leased circuits for any of these purposes; but
excluding those mobile services of a type not provided under the Interim Agreement and the
Special Agreement prior to the opening for signature of this Agreement, which are provided
through mobile stations operating directly to a satellite which is designed, in whole or in part,
to provide services relating to the safety or flight control of aircraft or to aviation or maritime
radio navigation;

(e) "On a Commercial Basis" means in accordance with usual and customary commercial
practice in the telecommunications industry;

(d) "Company" means the private entity or entities established under the law of one or more
States to which the international telecommunications satellite organization s space system is
transferred and includes their successors-in-interest;

(c) "Telecommunications" means any transmission, emission or reception of signs, signals,
writing, images and sounds or intelligence of any nature, by wire, radio, optical or other
electromagnetic systems;

operation of these satellites;

Having determined that there is a need for an intergovernmental supervisory organization, to
which any State member of the United Nations or the International Telecommunication Union
may become a Party, to ensure that the Company fulfills the Core Principles on a continuing
basis,

Intending that the Company will honor the Core Principles set forth in Article III of this
Agreement and will provide, on a commercial basis, the space segment required for
international public telecommunications services of high quality and reliability,

Acknowledging that increased competition in the provision of telecommunications services
has made it necessary for the International Telecommunications Satellite Organization to
transfer its space system to the Company defined in Article I(d) of this Agreement in order
that the space system continues to be operated in a commercially viable manner,

Taking into account that the 24th Assembly of Parties of the International Telecommunications
Satellite Organization decided to restructure and privatize by establishing a private company
supervised by an intergovernmental organization,

Recognizing that the International Telecommunications Satellite Organization has, in
accordance with its original purpose, established a global satellite system for providing
telecommunications services to all areas of the world, which has contributed to world peace
and understanding,

Considering the relevant provisions of the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space, Including the Moon and Other Celestial
Bodies, and in particular Article I, which states that outer space shall be used for the benefit
and in the interests of all countries,

Considering the principle set forth in Resolution 1721 (XVI) of the General Assembly of the
United Nations that communication by means of satellites should be available to the nations
of the world as soon as practicable on a global and non-discriminatory basis,

The States Parties to this Agreement,

PREAMBLE
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Structure of ITSO
ARTICLE VIII

(a) domestic public telecommunications services between areas separated by areas not
under the jurisdiction of the State concerned, or between areas separated by the high seas;

(b) In the event ITSO continues beyond twelve years, ITSO shall obtain funding through the
Public Services Agreement

(a) ITSO will be financed for the twelve year period established in Article XXI by the retention
of certain financial assets at the time of transfer of ITSO s space system to the Company.

ARTICLE VII

Financial Principles

(b) Each Party shall take such action as is necessary within its jurisdiction for the purpose of
making effective in terms of its own law the provisions of this Article.

(iv) be a party to legal proceedings.

(iii) acquire and dispose of property; and

(ii) contract;

(i) conclude agreements with States or international organizations;

(a) ITSO shall possess juridical personality. It shall enjoy the full capacity necessary for the
exercise of its functions and the achievement of its purposes, including the capacity to:

ARTICLE VI

Juridical Personality

ITSO shall take all appropriate actions, including entering into the Public Services Agreement,
to supervise the performance by the Company of the Core Principles, in particular, the
principle of non-discriminatory access to the Company s system for existing and future public
telecommunications services offered by the Company when space segment capacity is
available on a commercial basis.

ARTICLE V

Supervision

(b) domestic public telecommunications services between areas which are not linked by any
terrestrial wideband facilities and which are separated by natural barriers of such an
exceptional nature that they impede the viable establishment of terrestrial wideband facilities
between such areas, provided that the appropriate approval has been given.

and

The following shall be considered for purposes of applying Article III on the same basis as
international public telecommunications services:

ARTICLE IV

Covered Domestic Public Telecommunications Services

(iii) provide non-discriminatory access to the Company s system.

(ii) serve its lifeline connectivity customers; and

(i) maintain global connectivity and global coverage;

(b) The Core Principles are:

(a) Taking into account the establishment of the Company, the main purpose of ITSO is to
ensure, through the Public Services Agreement, that the Company provides, on a commercial
basis, international public telecommunications services, in order to ensure performance of the
Core Principles.

ARTICLE III

Main Purpose and Core Principles of ITSO

The Parties, with full regard for the principles set forth in the Preamble to this Agreement,
establish the International Telecommunications Satellite Organization, herein referred to as
"ITSO".

ARTICLE II

Establishment of ITSO

(s) "Administration" means any governmental department or agency responsible for
compliance with the obligations derived from the Constitution of the International
Telecommunication Union, the Convention of the International Telecommunication Union, and
its Administrative Regulations.

(r) "LCO customers" means all customers qualifying for and entering into LCO contracts; and

(q) "Property" includes every subject of whatever nature to which a right of ownership can
attach, as well as contractual rights;

(p) "Party" means a State for which the Agreement has entered into force or has been
provisionally applied;

(o) "Non-discriminatory access" means fair and equal opportunity to access the Company s
system;
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(viii) to consider complaints submitted to it by Parties;

Director General

(i) Each Party shall meet its own costs of representation at a meeting of the Assembly of
Parties. Expenses of meetings of the Assembly of Parties shall be regarded as an
administrative cost of ITSO.

(h) The Assembly of Parties shall adopt its own rules of procedure, which shall include
provision for the election of a Chairman and other officers as well as provisions for
participation and voting.

(vi) to take decisions, pursuant to paragraph (b) of Article XIV of this Agreement, in
connection with the withdrawal of a Party from ITSO;

(vii) to decide upon questions concerning formal relationships between ITSO and States,
whether Parties or not, or international organizations;

(g) For any meeting of the Assembly of Parties, each Party shall have one vote.

(f) A quorum for any meeting of the Assembly of Parties shall consist of representatives of a
majority of the Parties. Decisions on matters of substance shall be taken by an affirmative
vote cast by at least two-thirds of the Parties whose representatives are present and voting.
Decisions on procedural matters shall be taken by an affirmative vote cast by a simple
majority of the Parties whose representatives are present and voting. Disputes whether a
specific matter is procedural or substantive shall be decided by a vote cast by a simple
majority of the Parties whose representatives are present and voting. Parties shall be afforded
an opportunity to vote by proxy or other means as deemed appropriate by the Assembly of
Parties and shall be provided with necessary information sufficiently in advance of the
meeting of the Assembly of Parties.

(e) The Assembly of Parties shall meet in ordinary session every two years beginning no later
than twelve months after the transfer of ITSO s space system to the Company. In addition to
the ordinary meetings of the Parties, the Assembly of Parties may meet in extraordinary
meetings, which may be convened upon request of the executive organ acting pursuant to the
provisions of paragraph (k) of Article X, or upon the written request of one or more Parties to
the Director General that sets forth the purpose of the meeting and which receives the
support of at least one-third of the Parties including the requesting Parties. The Assembly of
Parties shall establish the conditions under which the Director General may convene an
extraordinary meeting of the Assembly of Parties.

(xvii) to exercise any other functions conferred upon it under any other Article of this
Agreement.

(xvi) to decide upon amendments proposed to the Public Services Agreement; and

(xv) to determine the conditions under which the Director General may commence an
arbitration proceeding against the Company pursuant to the Public Services Agreement;

(xiv) to select the legal experts referred to in Article 3 of Annex A to this Agreement;

(xiii) to appoint an auditor to review the expenditures and accounts of ITSO;

(xii) to take any necessary decisions with respect to contingencies that may arise outside of
the approved budget;

(xi) to consider and approve the budget of ITSO for such period as agreed to by the Assembly
of Parties;

(v) to consider and, in its discretion, take decisions on recommendations from the Director
General;

(iv) to consider and decide on reports submitted by the Director General that relate to the
Company s observance of the Core Principles;

(iii) to appoint and remove the Director General in accordance with Article X;

(ii) to consider and take decisions on proposals for amending this Agreement in accordance
with Article XV of this Agreement;

(i) to direct the executive organ of ITSO as it deems appropriate, in particular regarding the
executive organ s review of the activities of the Company that directly relate to the Core
Principles;

(d) The Assembly of Parties shall have the following functions and powers:

(iii) provide non-discriminatory access to the Company s system.

(ii) serve its lifeline connectivity customers; and

(i) maintain global connectivity and global coverage;

(c) The Assembly of Parties shall give consideration to matters which are primarily of interest
to the Parties as sovereign States, and in particular ensure that the Company provides, on a
commercial basis, international public telecommunications services, in order to:

(b) The Assembly of Parties shall give consideration to general policy and long-term
objectives of ITSO.

(a) The Assembly of Parties shall be composed of all the Parties and shall be the principal
organ of ITSO.

ARTICLE IX

Assembly of Parties

(b) an executive organ, headed by the Director General, responsible to the Assembly of
Parties.

(x) to take decisions concerning the approval referred to in paragraph (b) of Article IV of this
Agreement;

(a) the Assembly of Parties; and

Common Heritage;

(ix) to consider issues pertaining to the Parties

ITSO shall have the following organs:
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(i) The Director General shall deal with the Company in accordance with the Public Services
Agreement.

(h) Pursuant to the terms to be established by the Assembly of Parties, the Director General
may commence arbitration proceedings against the Company pursuant to the Public Services
Agreement.

(g) The Director General shall report to the Parties on the matters referred to in paragraphs
(d) through (f).

(iv) in the event an LCO customer decides to initiate an arbitration proceeding against the
Company, provide advice on the selection of consultants and arbiters.

(iii) assist LCO customers in resolving their disputes with the Company by providing
conciliation services; and

(ii) consider the decisions taken by the Company with respect to petitions for eligibility to enter
into an LCO contract;

(i) monitor the Company s adherence to the Core Principle to serve LCO customers by
honoring LCO contracts;

(f) The Director General shall

(e) The Director General shall supervise the Company s adherence to the Core Principles.

(d) The Director General shall, subject to the guidance and instructions of the Assembly of
Parties, determine the structure, staff levels and standard terms of employment of officials
and employees, and shall appoint the personnel of the executive organ. The Director General
may select consultants and other advisers to the executive organ.

(c) The paramount consideration in the appointment of the Director General and in the
selection of other personnel of the executive organ shall be the necessity of ensuring the
highest standards of integrity, competency and efficiency, with consideration given to the
possible advantages of recruitment and deployment on a regionally and geographically
diverse basis. The Director General and the personnel of the executive organ shall refrain
from any action incompatible with their responsibilities to ITSO.

(iii) be appointed by the Assembly of Parties for a term of four years or such other period as
the Assembly of Parties decides. The Director General may be removed from office for cause
by the Assembly of Parties. No person shall be appointed as Director General for more than
eight years.

(ii) act in accordance with the policies and directives of the Assembly of Parties; and

(i) be the chief executive and the legal representative of ITSO and shall be responsible for the
performance of all management functions, including the exercise of rights under contract;

(b) The Director General shall

(a) The executive organ shall be headed by the Director General who shall be directly
responsible to the Assembly of Parties.

ARTICLE X

(a) The Parties of ITSO shall retain the orbital locations and frequency assignments in
process of coordination or registered on behalf of the Parties with the ITU pursuant to the
provisions set forth in the ITU s Radio Regulations until such time as the selected Notifying
Administration(s) has provided its notification to the Depositary that it has approved, accepted
or ratified the present Agreement. The Parties shall select among the ITSO members a Party
to represent all ITSO member Parties with the ITU during the period in which the Parties of

ARTICLE XII

Frequency Assignments

(c) All Parties shall take the actions required, in a transparent, non-discriminatory, and
competitively neutral manner, under applicable domestic procedure and pertinent
international agreements to which they are party, so that the Company may fulfill the Core
Principles.

(b) All Parties shall be allowed to attend and participate in all conferences and meetings, in
which they are entitled to be represented in accordance with any provisions of this
Agreement, as well as any other meeting called by or held under the auspices of ITSO, in
accordance with the arrangements made by ITSO for such meetings regardless of where they
may take place. The executive organ shall ensure that arrangements with the host Party for
each such conference or meeting shall include a provision for the admission to the host
country and sojourn for the duration of such conference or meeting, of representatives of all
Parties entitled to attend.

(a) The Parties shall exercise their rights and meet their obligations under this Agreement in a
manner fully consistent with and in furtherance of the principles stated in the Preamble, the
Core Principles in Article III and other provisions of this Agreement.

ARTICLE XI

Rights and Obligations of Parties

AGREEMENT RELATING TO THE
INTERNATIONAL TELECOMMUNICATIONS SATELLITE ORGANIZATION

(l) The Assembly of Parties shall designate a senior officer of the executive organ to serve as
the Acting Director General whenever the Director General is absent or is unable to discharge
his duties, or if the office of Director General should become vacant. The Acting Director
General shall have the capacity to exercise all the powers of the Director General pursuant to
this Agreement. In the event of a vacancy, the Acting Director General shall serve in that
capacity until the assumption of office by a Director General appointed and confirmed, as
expeditiously as possible, in accordance with subparagraph (b) (iii) of this Article.

(k) When the Director General is of the view that a Party s failure to take action pursuant to
Article XI(c) has impaired the Company s ability to comply with the Core Principles, the
Director General shall contact that Party to seek a resolution of the situation and may,
consistent with the conditions established by the Assembly of Parties pursuant to Article IX(e),
convene an extraordinary meeting of the Assembly of Parties.

(j) The Director General, on behalf of ITSO, shall consider all issues arising from the Parties
Common Heritage and shall communicate the views of the Parties to the Notifying
Administration(s).
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Withdrawal

(d) Notwithstanding any other provision of this Agreement, in the event a Party selected to act
as a Notifying Administration for the Company ceases to be a member of ITSO pursuant to
Article XIV, such Party shall be bound and subject to all relevant provisions set forth in this
Agreement and in the ITU s Radio Regulations until the frequency assignments are
transferred to another Party in accordance with ITU procedures.

(b) Within the scope of activities authorized by this Agreement, ITSO and its property shall be
exempt in all States Party to this Agreement from all national income and direct national
property taxation. Each Party undertakes to use its best endeavors to bring about, in
accordance with the applicable domestic procedure, such further exemption of ITSO and its
property from income and direct property taxation, and customs duties, as is desirable,

(a) The headquarters of ITSO shall be in Washington, D.C. unless otherwise determined by
the Assembly of Parties.

ARTICLE XIII

ITSO Headquarters, Privileges, Exemptions, Immunities

(v) consult with the ITU regarding the satellite communications needs of lifeline users.

(iv) notify and consult with the Director General on ITU satellite system coordinations that are
undertaken on behalf of the Company to assure that global connectivity and service to lifeline
users are maintained; and

(iii) work with the Director General, on behalf of ITSO, on potential activities of the Notifying
Administration(s) to expand access to lifeline countries;

(ii) seek the views of the Director General, on behalf of ITSO, regarding actions required to
implement the Company s fulfillment of the Core Principles;

(i) report at least on an annual basis to the Director General on the treatment afforded by
such Notifying Administration to the Company, with particular regard to such Party s
adherence to its obligations under Article XI(c);

(e) Each Party selected to act as a Notifying Administration pursuant to paragraph (c) shall:

(ii) in the event that such use is no longer authorized, or the Company no longer requires
such frequency assignment(s), cancel such frequency assignment under the procedures of
the ITU.

(i) authorize the use of such frequency assignment by the Company so that the Core
Principles may be fulfilled; and

(e) No Party shall be required to withdraw from ITSO as a direct result of any change in the
status of that Party with regard to the United Nations or the International Telecommunication
Union.

(d) If the Assembly of Parties, pursuant to paragraph (b) of this Article, deems a Party to have
withdrawn from ITSO, that Party shall incur no obligation or liability after such decision.

(c) Upon the receipt by the Depositary or the executive organ, as the case may be, of notice
of decision to withdraw pursuant to subparagraph (a)(i) of this Article, the Party giving notice
shall cease to have any rights of representation and any voting rights in the Assembly of
Parties, and shall incur no obligation or liability after the receipt of the notice.

(ii) If the Assembly of Parties decides that a Party shall be deemed to have withdrawn from
ITSO pursuant to subparagraph (i) of this paragraph (b), the executive organ shall notify the
Depositary, which shall transmit the notification to all Parties.

(b) (i) If a Party appears to have failed to comply with any obligation under this Agreement,
the Assembly of Parties, having received notice to that effect or acting on its own initiative,
and having considered any representations made by the Party, may decide, if it finds that the
failure to comply has in fact occurred, that the Party be deemed to have withdrawn from
ITSO. This Agreement shall cease to be in force for the Party as of the date of such decision.
An extraordinary meeting of the Assembly of Parties may be convened for this purpose.

(iii) Subject to Article XII(d), voluntary withdrawal shall become effective and this Agreement
shall cease to be in force, for a Party three months after the date of receipt of the notice
referred to in subparagraph (a)(i) of this Article.

(ii) Notification of the decision of a Party to withdraw pursuant to subparagraph (a)(i) of this
Article shall be transmitted by the Depositary to all Parties and to the executive organ.

(a) (i) Any Party may withdraw voluntarily from ITSO. A Party shall give written notice to the
Depositary of its decision to withdraw.

ARTICLE XIV

(c) Each Party other than the Party in whose territory the headquarters of ITSO is located
shall grant in accordance with the Protocol referred to in this paragraph, and the Party in
whose territory the headquarters of ITSO is located shall grant in accordance with the
Headquarters Agreement referred to in this paragraph, the appropriate privileges, exemptions
and immunities to ITSO, to its officers, and to those categories of its employees specified in
such Protocol and Headquarters Agreement, to Parties and representatives of Parties. In
particular, each Party shall grant to these individuals immunity from legal process in respect
of acts done or words written or spoken in the exercise of their functions and within the limits
of their duties, to the extent and in the cases to be provided for in the Headquarters
Agreement and Protocol referred to in this paragraph. The Party in whose territory the
headquarters of ITSO is located shall, as soon as possible, conclude a Headquarters
Agreement with ITSO covering privileges, exemptions and immunities. The other Parties
shall, also as soon as possible, conclude a Protocol covering privileges, exemptions and
immunities. The Headquarters Agreement and the Protocol shall be independent of this
Agreement and each shall prescribe the conditions of its termination.

(b) The Party selected pursuant to paragraph (a) to represent all Parties during the period in
which ITSO retains the assignments shall, upon the receipt of the notification by the
Depositary of the approval, acceptance or ratification of the present Agreement by a Party
selected by the Assembly of Parties to act as a Notifying Administration for the Company,
transfer such assignments to the selected Notifying Administration(s).

(c) Any Party selected to act as the Company s Notifying Administration shall, under
applicable domestic procedure:

bearing in mind the particular nature of ITSO.

ITSO retain such assignments.
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(c) All legal disputes arising as a result of agreements between ITSO and any Party shall be
subject to the provisions on settlement of disputes contained in such agreements. In the

(b) All legal disputes arising in connection with the rights and obligations under this
Agreement between a Party and a State which has ceased to be a Party or between ITSO
and a State which has ceased to be a Party, and which arise after the State ceased to be a
Party, if not otherwise settled within a reasonable time, shall be submitted to arbitration in
accordance with the provisions of Annex A to this Agreement, provided that the State which
has ceased to be a Party so agrees. If a State ceases to be a Party, after a dispute in which it
is a disputant has been submitted to arbitration pursuant to paragraph (a) of this Article, the
arbitration shall be continued and concluded.

(a) All legal disputes arising in connection with the rights and obligations under this
Agreement between Parties with respect to each other, or between ITSO and one or more
Parties, if not otherwise settled within a reasonable time, shall be submitted to arbitration in
accordance with the provisions of Annex A to this Agreement.

ARTICLE XVI

Settlement of Disputes

(f) Notwithstanding the provisions of paragraphs (d) and (e) of this Article, an amendment
shall not enter into force less than eight months after the date it has been approved by the
Assembly of Parties.

(e) The Depositary shall notify all the Parties as soon as it has received the acceptances,
approvals or ratifications required by paragraph (d) of this Article for the entry into force of an
amendment. Ninety days after the date of issue of this notification, the amendment shall enter
into force for all Parties, including those that have not yet accepted, approved, or ratified it
and have not withdrawn from ITSO.

(d) An amendment which has been approved by the Assembly of Parties shall enter into force
in accordance with paragraph (e) of this Article after the Depositary has received notice of
approval, acceptance or ratification of the amendment from two-thirds of the States which
were Parties as of the date upon which the amendment was approved by the Assembly of
Parties.

(c) The Assembly of Parties shall take decisions on each proposed amendment in
accordance with the provisions relating to quorum and voting contained in Article IX of this
Agreement. It may modify any proposed amendment, distributed in accordance with
paragraph (b) of this Article, and may also take decisions on any amendment not so
distributed but directly consequential to a proposed or modified amendment.

(b) The Assembly of Parties shall consider each proposed amendment at its first ordinary
meeting following its distribution by the executive organ, or at an earlier extraordinary meeting
convened in accordance with the procedures of Article IX of this Agreement, provided that the
proposed amendment has been distributed by the executive organ at least ninety days before
the opening date of the meeting.

(a) Any Party may propose amendments to this Agreement. Proposed amendments shall be
submitted to the executive organ, which shall distribute them promptly to all Parties.

ARTICLE XV

Amendment

(ii) upon expiration of two years from the date on which this Agreement enters into force

(i) upon deposit of an instrument of ratification, acceptance or approval of this Agreement by
that Government;

(c) Upon entry into force of this Agreement pursuant to paragraph (a) of this Article, it may be
applied provisionally with respect to any State whose Government signed it subject to
ratification, acceptance or approval if that Government so requests at the time of signature or
at any time thereafter prior to the entry into force of this Agreement. Provisional application
shall terminate:

(b) For a State whose instrument of ratification, acceptance, approval or accession is
deposited after the date this Agreement enters into force pursuant to paragraph (a) of this
Article, this Agreement shall enter into force on the date of such deposit.

(a) This Agreement shall enter into force sixty days after the date on which it has been signed
not subject to ratification, acceptance or approval, or has been ratified, accepted, approved or
acceded to, by two-thirds of the States which were parties to the Interim Agreement as of the
date upon which this Agreement is opened for signature, provided that such two-thirds include
parties to the Interim Agreement which then held at least two-thirds of the quotas under the
Special Agreement. Notwithstanding the foregoing provisions, this Agreement shall not enter
into force less than eight months or more than eighteen months after the date it is opened for
signature.

ARTICLE XVIII

Entry Into Force

(d) No reservation may be made to this Agreement.

(c) Any State referred to in paragraph (a) of this Article may accede to this Agreement after it
is closed for signature.

(b) Any Government signing this Agreement may do so without its signature being subject to
ratification, acceptance or approval or with a declaration accompanying its signature that it is
subject to ratification, acceptance or approval.

(ii) by the Government of any other State member of the United Nations or the International
Telecommunication Union.

(i) by the Government of any State party to the Interim Agreement;

(a) This Agreement shall be open for signature at Washington from August 20, 1971 until it
enters into force, or until a period of nine months has elapsed, whichever occurs first:

ARTICLE XVII

Signature

absence of such provisions, such disputes, if not otherwise settled, may be submitted to
arbitration in accordance with the provisions of Annex A to this Agreement if the disputants so
agree.
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(c) Upon entry into force of this Agreement, the Depositary shall register it with the Secretariat
of the United Nations in accordance with Article 102 of the Charter of the United Nations.

(b) This Agreement, of which the English, French and Spanish texts are equally authentic,
shall be deposited in the archives of the Depositary. The Depositary shall transmit certified
copies of the text of this Agreement to all Governments that have signed it or deposited
instruments of accession to it, and to the International Telecommunication Union, and shall
notify those Governments, and the International Telecommunication Union, of signatures, of
declarations made pursuant to paragraph (b) of Article XVII of this Agreement, of the deposit
of instruments of ratification, acceptance, approval or accession, of requests for provisional
application, of commencement of the sixty-day period referred to in paragraph (a) of Article
XVIII of this Agreement, of the entry into force of this Agreement, of notifications of ratification,
acceptance or approval of amendments, of the entry into force of amendments, of decisions
to withdraw from ITSO, of withdrawals and of terminations of provisional application of this
Agreement. Notice of the commencement of the sixty-day period shall be issued on the first
day of that period.

(a) The Government of the United States of America shall be the Depositary for this
Agreement, with which shall be deposited declarations made pursuant to paragraph (b) of
Article XVII of this Agreement, instruments of ratification, acceptance, approval or accession,
requests for provisional application, and notifications of ratification, acceptance or approval of
amendments, of decisions to withdraw from ITSO, or of termination of the provisional
application of this Agreement.

ARTICLE XX

Depositary

(c) Consistent with the provisions of Resolution 1721 (XVI) of the General Assembly of the
United Nations, the executive organ shall send to the Secretary General of the United
Nations, and to the Specialized Agencies concerned, for their information, an annual report on
the activities of ITSO.

(b) Internal regulations for the executive organ shall provide for the prompt distribution to all
Parties of copies of any ITSO document in accordance with their requests.

(a) The official and working languages of ITSO shall be English, French and Spanish.

ARTICLE XIX

Miscellaneous Provisions

(d) Upon entry into force, this Agreement shall replace and terminate the Interim Agreement.

If provisional application terminates pursuant to subparagraph (ii) or (iii) of this paragraph, the
provisions of paragraph (c) of Article XIV of this Agreement shall govern the rights and
obligations of the Party

(iii) upon notification by that Government, before expiration of the period mentioned in
subparagraph (ii) of this paragraph, of its decision not to ratify, accept or approve this
Agreement.

without having been ratified, accepted or approved by that Government; or

(c) For the purpose of designating a chairman, the panel shall be convened to meet by the

(b) From the list mentioned in paragraph (a) of this Article, the Assembly of Parties shall
select eleven persons to be members of a panel from which presidents of tribunals shall be
selected, and shall select an alternate for each such member. Members and alternates shall
serve for the period prescribed in paragraph (a) of this Article. If a member becomes
unavailable to serve on the panel, he shall be replaced by his alternate.

(a) Not later than sixty days before the opening date of the first and each subsequent ordinary
meeting of the Assembly of Parties, each Party may submit to the executive organ the names
of not more than two legal experts who will be available for the period from the end of such
meeting until the end of the second subsequent ordinary meeting of the Assembly of Parties
to serve as presidents or members of tribunals constituted in accordance with this Annex.
From such nominees the executive organ shall prepare a list of all the persons thus
nominated and shall attach to this list any biographical particulars submitted by the
nominating Party, and shall distribute such list to all Parties not later than thirty days before
the opening date of the meeting in question. If for any reason a nominee becomes
unavailable for selection to the panel during the sixty-day period before the opening date of
the meeting of the Assembly of Parties, the nominating Party may, not later than fourteen
days before the opening date of the meeting of the Assembly of Parties, substitute the name
of another legal expert.

ARTICLE 3

An arbitral tribunal of three members duly constituted in accordance with the provisions of this
Annex shall be competent to give a decision in any dispute cognizable pursuant to Article XVI
of this Agreement.

ARTICLE 2

The only disputants in arbitration proceedings instituted in accordance with this Annex shall
be those referred to in Article XVI of this Agreement.

ARTICLE 1

ANNEX A

Provisions on Procedures Relating to Settlement of Disputes

DONE at Washington, on the 20th day of August, one thousand nine hundred and seventy
one

IN WITNESS WHEREOF the Plenipotentiaries gathered together in the city of Washington,
who have submitted their full powers, found to be in good and due form, have signed this
Agreement.

This Agreement shall be in effect for at least twelve years from the date of transfer of ITSO s
space system to the Company. The Assembly of Parties may terminate this Agreement
effective upon the twelfth anniversary of the date of transfer of ITSO s space system to the
Company by a vote pursuant to Article IX(f) of the Parties. Such decision shall be deemed to
be a matter of substance.

ARTICLE XXI

Duration
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(a) Within sixty days from the date copies of the document described in paragraph (a) of
Article 4 of this Annex have been received by all the respondents, the side of the respondents
shall designate an individual to serve as a member of the tribunal. Within that period, the

ARTICLE 5

(b) The executive organ shall promptly distribute to each Party, and to the chairman of the
panel, a copy of the document provided pursuant to paragraph (a) of this Article.

(v) the name of the person designated by the petitioner to serve as a member of the tribunal.

(iv) in the case of any dispute for which, pursuant to Article XVI of this Agreement, the
agreement of the disputants is a condition for arbitration in accordance with this Annex,
evidence of such agreement; and

(iii) a statement explaining why the petitioner has been unable to achieve a settlement of the
dispute within a reasonable time by negotiation or other means short of arbitration;

(ii) a statement which sets forth why the subject matter of the dispute comes within the
competence of a tribunal to be constituted in accordance with this Annex, and why the relief
being requested can be granted by such tribunal if it finds in favor of the petitioner;

(i) a statement which fully describes the dispute being submitted for arbitration, the reasons
why each respondent is required to participate in the arbitration, and the relief being
requested;

(a) Any petitioner wishing to submit a legal dispute to arbitration shall provide each
respondent and the executive organ with a document which contains:

ARTICLE 4

(f) Any panel member or alternate serving on an arbitral tribunal at the expiration of his term
shall continue to serve until the conclusion of any arbitral proceeding pending before such
tribunal.

(e) In selecting the members of the panel and the alternates in accordance with paragraph (b)
or (d) of this Article, the Assembly of Parties shall seek to ensure that the composition of the
panel will always be able to reflect an adequate geographical representation, as well as the
principal legal systems as they are represented among the Parties.

(d) If both a member of the panel and the alternate for that member become unavailable to
serve, the Assembly of Parties shall fill the vacancies thus created from the list referred to in
paragraph (a) of this Article. A person selected to replace a member or alternate whose term
of office has not expired shall hold office for the remainder of the term of his predecessor.
Vacancies in the office of the chairman of the panel shall be filled by the panel by designation
of one of its members in accordance with the procedure prescribed in paragraph (c) of this
Article.

executive organ as soon as possible after the panel has been selected. Members of the panel
may participate in this meeting in person, or through electronic means. The quorum for a
meeting of the panel shall be nine of the eleven members. The panel shall designate one of
its members as its chairman by a decision taken by the affirmative votes of at least six
members, cast in one or, if necessary, more than one secret ballot. The chairman so
designated shall hold office as chairman for the rest of his period of office as a member of the
panel. The cost of the meeting of the panel shall be regarded as an administrative cost of
ITSO.

(d) The proceedings shall be conducted in writing, and each side shall have the right to
submit written evidence in support of its allegations of fact and law. However, oral arguments

(c) In the event of a dispute over the competence of the tribunal, the tribunal shall deal with
this question first, and shall give its decision as soon as possible.

(b) The proceedings shall be held in private and all material presented to the tribunal shall be
confidential, except that ITSO and the Parties who are disputants in the proceedings shall
have the right to be present and shall have access to the material presented. When ITSO is a
disputant in the proceedings, all Parties shall have the right to be present and shall have
access to the material presented.

(a) The tribunal shall decide the date and place of its sittings.

ARTICLE 7

(b) If a vacancy occurs in the tribunal for any reason other than as described in paragraph (a)
of this Article, or if a vacancy occurring pursuant to that paragraph is not filled, the remainder
of the tribunal shall have the power, notwithstanding the provisions of Article 2 of this Annex,
upon the request of one side, to continue the proceedings and give the final decision of the
tribunal.

(ii) if the vacancy occurs as a result of the withdrawal of the president of the tribunal or of
another member of the tribunal appointed by the chairman, a replacement shall be selected
from the panel in the manner described in paragraph (c) or (b) respectively of Article 5 of this
Annex.

(i) if the vacancy occurs as a result of the withdrawal of a member appointed by a side to the
dispute, then that side shall select a replacement within ten days after the vacancy occurs;

(a) If a vacancy occurs in the tribunal for reasons which the president or the remaining
members of the tribunal decide are beyond the control of the disputants, or are compatible
with the proper conduct of the arbitration proceedings, the vacancy shall be filled in
accordance with the following provisions:

ARTICLE 6

(d) The tribunal is constituted as soon as the president is selected.

(c) Within thirty days after the designation of the two members of the tribunal, they shall agree
on a third person selected from the panel constituted in accordance with Article 3 of this
Annex, who shall serve as the president of the tribunal. In the event of failure to reach
agreement within such period of time, either of the two members designated may inform the
chairman of the panel, who, within ten days, shall designate a member of the panel other than
himself to serve as president of the tribunal.

(b) In the event of a failure by the side of the respondents to make such a designation within
the period allowed, the chairman of the panel shall make a designation from among the
experts whose names were submitted to the executive organ pursuant to paragraph (a) of
Article 3 of this Annex.

respondents may, jointly or individually, provide each disputant and the executive organ with
a document stating their responses to the document referred to in paragraph (a) of Article 4 of
this Annex and including any counter-claims arising out of the subject matter of the dispute.
The executive organ shall promptly furnish the chairman of the panel with a copy of any such
document.
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Each Party and ITSO shall provide all information determined by the tribunal, either at the
request of a disputant or upon its own initiative, to be required for the handling and
determination of the dispute.

ARTICLE 11

Either at the request of a disputant, or upon its own initiative, the tribunal may appoint such
experts as it deems necessary to assist it.

ARTICLE 10

Any Party not a disputant in a case, or ITSO, if it considers that it has a substantial interest in
the decision of the case, may petition the tribunal for permission to intervene and become an
additional disputant in the case. If the tribunal determines that the petitioner has a substantial
interest in the decision of the case, it shall grant the petition.

ARTICLE 9

If one side fails to present its case, the other side may call upon the tribunal to give a decision
in its favor. Before giving its decision, the tribunal shall satisfy itself that it has competence
and that the case is well-founded in fact and in law.

ARTICLE 8

(l) The tribunal may adopt additional rules of procedure, consistent with those established by
this Annex, which are necessary for the proceedings.

(k) The tribunal shall forward its decision to the executive organ, which shall distribute it to all
Parties.

(j) The decisions of the tribunal shall be presented in writing and shall be supported by a
written opinion. Its rulings and decisions must be supported by at least two members. A
member dissenting from the decision may submit a separate written opinion.

(i) The deliberations of the tribunal shall be secret.

(h) At any time during the proceedings, the tribunal may terminate the proceedings if it
decides the dispute is beyond its competence as defined in Article XVI of the Agreement.

(g) If the disputants reach an agreement during the proceedings, the agreement shall be
recorded in the form of a decision of the tribunal given by consent of the disputants.

(f) The tribunal may hear and determine counter-claims arising directly out of the subject
matter of the dispute, provided the counter-claims are within its competence as defined in
Article XVI of this Agreement.

(e) The proceedings shall commence with the presentation of the case of the petitioner
containing its arguments, related facts supported by evidence and the principles of law relied
upon. The case of the petitioner shall be followed by the counter-case of the respondent. The
petitioner may submit a reply to the counter-case of the respondent. Additional pleadings shall
be submitted only if the tribunal determines they are necessary.

and testimony may be given if the tribunal considers it appropriate.

Unless the tribunal determines otherwise because of the particular circumstances of the case,
the expenses of the tribunal, including the remuneration of the members of the tribunal, shall
be borne in equal shares by each side. Where a side consists of more than one disputant, the
share of that side shall be apportioned by the tribunal among the disputants on that side.
Where ITSO is a disputant, its expenses associated with the arbitration shall be regarded as
an administrative cost of ITSO.

ARTICLE 14

(c) In the event of a dispute as to the meaning or scope of its decision, the tribunal shall
construe it at the request of any disputant.

(b) The decision of the tribunal, including any reached by agreement of the disputants
pursuant to paragraph (g) of Article 7 of this Annex, shall be binding on all the disputants and
shall be carried out by them in good faith. In a case in which ITSO is a disputant, and the
tribunal decides that a decision of one of its organs is null and void as not being authorized by
or in compliance with this Agreement, the decision of the tribunal shall be binding on all
Parties.

(ii) generally accepted principles of law.

(i) this Agreement; and

(a) The decision of the tribunal shall be based on

ARTICLE 13

During the course of its consideration of the case, the tribunal may, pending the final decision,
indicate any provisional measures which it considers would preserve the respective rights of
the disputants.

ARTICLE 12

Singapore Declaration of Commonwealth Principles,
1971
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Montevideo Treaty, Instrument Establishing the
Latin American Integration Association
(ALADI), 1980
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PERSUADED that economic regional integration is one of the principal means for the
Latin American countries to speed up their economic and social development process in order to
ensure better standards of life for their peoples.

INSPIRED by the purpose of strengthening the friendship and solidarity links between
their peoples.

The Governments of the Argentine Republic, the Republic of Bolivia, the Federative
Republic of Brazil, the Republic of Chile, the Republic of Colombia, the Republic of Ecuador, the
United Mexican States, the Republic of Paraguay, the Republic of Peru, the Eastern Republic of
Uruguay, and the Republic of Venezuela,

1980 MONTEVIDEO TREATY

The Secretariat has prepared the following English version of the 1980 Montevideo
Treaty and of the supplementary resolutions adopted by LAFTA Council of Ministers on August
1980 in order to meet information requests received from abroad. It should be emphasized,
however, that the present translation has no legal authority whatsoever, only the Spanish and
Portuguese texts being authentically valid.

This new juridical instrument was signed on 12 August 1980, at Montevideo (Uruguay),
by the Ministers of Foreign Affairs of eleven Latin American states, namely: Argentina, Bolivia,
Brazil, Chile, Colombia, Ecuador, Mexico, Paraguay, Peru, Uruguay and Venezuela.

The 1980 Montevideo Treaty undertakes to further the process of economic integration
started in the Latin American region two decades ago and provides for the creation of the Latin
American Integration Association (LAIA), in place of the Latin American Free Trade Association
(LAFTA) established by the Montevideo Treaty concluded in 1960.

INTRODUCTORY NOTE

MONTEVIDEO, AUGUST 1980

INSTRUMENT ESTABLISHING THE LATIN AMERICAN INTEGRATION ASSOCIATION
(ALADI)

1980 TREATY OF MONTEVIDEO

_______________

LAIA FREE TRADE AGREEMENT

In the implementation of the present Treaty and the evolution towards its final objective,
member countries shall bear in mind the following principles:

Article 3

The rules and mechanisms of the present Treaty, as well as those which may be
established within its framework by member countries, shall have as their purpose the
performance of the following basic duties of the Association: promotion and regulation of
reciprocal trade, economic complementation, and development of economic cooperation actions
encouraging market expansion.

Article 2

The long-term objective of such process shall be the gradual and progressive
establishment of a Latin American common market.

By the present Treaty the Contracting Parties pursue the integration process leading to
promote the harmonious and balanced socio-economic development of the region, and to that
effect they hereby institute the Latin American Integration Association (hereafter referred to as
the "Association"), with headquarters in the city of Montevideo, Eastern Republic of Uruguay.

Article 1

CHAPTER I: OBJECTIVES, DUTIES AND PRINCIPLES

THEY HEREBY AGREE to sign the present Treaty which, concurrent with the provisions
herein contained, shall substitute the Treaty instituting the Latin American Free Trade
Association.

BEARING IN MIND the decision adopted by the Contracting Parties to the General
Agreement on Tariffs and Trade whereby regional or general agreements may be drawn up
between developing countries in order to mutually reduce or eliminate obstacles to their
reciprocal trade.

CONVINCED of the need to contribute towards obtaining a new scheme of horizontal
cooperation between developing countries and their integration areas, inspired by the principles
of international law regarding development.

AWARE that it is necessary to ensure a special treatment for countries at a relatively less
advanced stage of economic development. WILLING to encourage the development of solidarity
and cooperation ties with other countries and integration areas of Latin America in order to
promote a process converging towards the establishment of a regional common market.

CERTAIN that the continuation of such process requires taking advantage of the positive
experience obtained in the implementation of the Montevideo Treaty dated 18 February 1960.

DECIDED to renew the Latin American integration process and establish objectives and
mechanisms consistent with the region's real situation.
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d.

In order to fulfill the basic duties of the Association set forth in article 2 of the present
Treaty, member countries hereby establish an area of economic preferences, comprising a
regional tariff preference, regional scope agreements, and partial scope agreements.

Tariff reductions may be applied to the same products or tariff sub-items and on
the basis of a percentage rebate regarding the tariffs applied to imports
originating from non-participating countries;
They shall be in force for a minimum term of one year; and
They may include, among others, specific rules regarding origin, safeguard
clauses, non-tariff restrictions, withdrawal of concessions, renegotiation of
concessions, denouncement, coordination and harmonization of policies. Should
these specific rules not have been adopted, the general provisions to be
established by member countries on the respective matters shall be taken into
account.

f.
g.

Second section - Regional scope agreements
Article 6

Regional scope agreements are those in which all member countries participate. They
shall be drawn up within in framework of the objectives and provisions of the present Treaty, and
may refer to the same matters and include those instruments foreseen for the partial scope
agreements provided for in the third section of the present chapter.

Member countries shall reciprocally grant a regional tariff preference to be applied with
reference to the level in force for third countries and be subject to the corresponding regulation.

e.

Article 5

First section - Regional tariff preference

They shall include differential treatments depending on the three categories of
countries recognized by the present Treaty. The implementation of such
treatments as well as negotiation procedures for their periodical revision at the
request of any member country which may consider itself at a disadvantage shall
be determined in each agreement;

They may contain clauses promoting convergence with other Latin American
countries, in concurrence with the mechanisms established in the present Treaty;

CHAPTER II: MECHANISMS
c.

Partial scope agreements shall be governed by the following general rules:

Article 4

Multiple, to make possible various forms of agreements between member
countries, following the objectives and duties of the integration process, using all
instruments capable of activating and expanding markets at regional level.

e.

Article 9

Partial scope agreements may refer to trade, economic complementation, agriculture,
trade promotion, or adopt other modalities concurring with article 14 of the present Treaty.

Article 8

They shall contain clauses promoting convergence in order that their benefits
reach all member countries;

Differential treatments, as determined in each case, both in regional and partial
scope mechanisms, on the basis of three categories of countries, which will be set
up taking into account their economic-structural characteristics. Such treatments
shall be applied in a determined scale to intermediate developed countries, and in
a more favourable manner to countries at a relatively less advanced stage of
economic development; and

d.

Rights and obligations to be established in partial scope agreements shall exclusively
bind the signatory member countries or those adhered thereto.

b.

Flexibility, characterized by the capacity to allow the conclusion of partial scope
agreements, ruled in a form consistent with the progressive attainment of their
convergence and the strengthening of integration ties;

c.

Partial scope agreements are those wherein all member countries do not participate.
These agreements shall tend to create the conditions necessary to deepen the regional integration
process by means of their progressive multilateralization.

They shall be open for accession to the other member countries, prior
negotiation;

Convergence, meaning progressive multilateralization of partial scope
agreements by means of periodical negotiations between member countries, with
a view to establish the Latin American common market;

b.

Article 7

Third section - Partial scope agreements

a.

Pluralism, sustained by the will of member countries to integrate themselves,
over and above the diversity which might exist in political and economic matters
in the region;

a.
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Article 17
Actions favouring relatively less developed countries shall be concluded through regional
scope and partial scope agreements.

Article 11

Economic complementation agreements are aimed, among other objectives, to promote
maximum utilization of production factors, stimulate economic complementation, ensure
equitable conditions for competition, facilitate entry of products into the international market, and
encourage the balanced and harmonious development of member countries. These agreements
shall be subject to the specific rules to be established for that purpose.

Article 21

Member countries shall establish conditions favouring participation of countries at a
relatively less advanced stage of economic development in the economic integration process,
based on the principles of non-reciprocity and community cooperation.

In order to facilitate utilization of tariff cuts, member countries may set up cooperation
programs and actions in the fields of preinvestment, financing and technology, mainly directed
towards supporting the relatively less developed countries, with special regard, among them, to
land-locked countries.

In order to encourage effective and collective cooperation in favour of relatively less
developed countries, member countries shall negotiate Special Cooperation Programs with each
one of them.

Article 20

CHAPTER III: SYSTEM IN FAVOUR OF COUNTRIES AT A RELATIVELY LESS
ADVANCED STAGE OF ECONOMIC DEVELOPMENT
Article 15

Partial scope agreements negotiated by the relatively less developed countries with other
member countries shall conform, wherever pertinent, with the provisions contained in articles 8
and 9 of the present Treaty.

Article 19

Second section - Partial scope agreements

At the same time, member countries shall endeavour to set up effective compensation
mechanisms to take care of negative effects which might influence intraregional trade of the
relatively less developed land-locked countries.

Member countries shall set up the necessary procedures to achieve progressive extension
of the respective liberalization lists. Corresponding negotiations may be carried out when deemed
convenient.

For each relatively less developed country, member countries shall approve negotiated
lists of preferably industrial products originating from each relatively less developed country, for
which total elimination of customs duties and other restrictions shall be accorded, without
reciprocity, by all other member countries of the Association.

Article 18

First section - Regional scope agreements

For this purpose, they shall take into consideration, among other matters, scientific and
technological cooperation, tourism promotion and preservation of the environment.

Member countries may establish, through the corresponding regulations, specific rules to
conclude other modalities of partial scope agreements.

Article 14

They shall be subject to the specific rules to be established for that purpose.

Trade promotion agreements shall refer to non-tariff matters and tend to promote
intrarregional trade flows.

Article 13

These agreements may refer to specific products or groups of products, and may be based
on temporary, seasonal, per quota or mixed concessions, or on contracts between State or paraState organizations. They shall be subject to the specific rules to be established for that purpose.

Agricultural agreements are aimed to promote and regulate intraregional trade of
agricultural and livestock products. They shall contemplate flexibility elements bearing in mind
the participating countries' socio-economic characteristics of production.

Article 12

For the purpose of ensuring them an effective preferential treatment, member countries
shall establish market opening as well as set up programs and other specific forms of cooperation.

Trade agreements are exclusively aimed towards trade promotion among member
countries, and shall be subject to the specific rules to be established for that purpose.

In order to ensure the effectiveness of such agreements, member countries shall execute
negotiated rules concerning preservation of preferences, elimination of nontariff restrictions and
application of safeguard clauses in justified cases.

Article 16

Article 10
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When a member country includes products already negotiated in partial
agreements with other member countries, concessions granted may be higher
than those agreed with the former; in this case, consultation with the affected

b.

c.

a.

They shall be declared consistent with the commitments undertaken by member
countries within the frame of the present Treaty, in accordance with captions a)
and b) of the present article.

When products already negotiated with other member countries in partial scope
agreements are included, concessions granted may not be higher than those
agreed with the former, and in such case they shall be automatically extended to
those countries; and

Concessions granted by member countries participating in them shall not be
extended to other members, with the exception of the relatively less developed
countries;

Notwithstanding the above, these agreements shall be subject to the following rules:

At the same time, member countries may draw up partial scope agreements with other
developing countries or respective economic integration areas outside Latin America, following
the variousmodalities foreseen in the third section of chapter II of the present Treaty, and under
the terms of the pertinent regulative provisions.

Article 27

The Committee shall adopt adequate measures to facilitate compliance with the
objectives set forth.

Notwithstanding the above, these agreements shall be subject to the following rules:

Concessions granted by participating member countries shall not be extensive to
the others, excepting the relatively less developed countries;

Article 26
Member countries shall undertake the actions necessary to establish and develop
solidarity and cooperation links with other integration areas outside Latin America, through the
Association's participation in horizontal cooperation programs carried out at international level,
thus implementing the basic principles and commitments adopted within the context of the
Declaration and Action Program on the establishment of a New International Economic Order
and of the Charter of Economic Rights and Duties of States.

b.

a.

They shall be multilaterally assessed by the member countries within the
Committee in order to acknowledge the scope of the agreements drawn up and
facilitate participation of other member countries in same.

member countries shall be carried out in order to find mutually satisfactory
solutions, unless the respective partial agreements include clauses concerning
automatic extension or waiver of preferences contained in the partial agreements
referred to in the present article; and

CHAPTER V: COOPERATION WITH OTHER AREAS OF ECONOMIC
INTEGRATION

c.

Likewise, member countries may draw up partial scope agreements with other Latin
American countries and areas of economic integration, in accordance with the various modalities
foreseen in the third section of chapter II of the present Treaty, and under the terms of the
respective regulative provisions.

Article 25

Member countries shall in due course regulate the characteristics of these systems.

Member countries may establish multilateral association or relationship systems
encouraging convergence with other countries and areas of economic integration of Latin
America, including the possibility of agreeing with these countries or areas the establishment of a
Latin American tariff preference.

Article 24

Convergence and cooperation with other Latin American countries and areas of economic
integration

CHAPTER IV

Member countries shall endeavour to grant land-locked countries facilities to establish
free zones, warehouses or ports and other administrative international transit facilities in their
territories.

Article 23

At the same time, attempts shall be made to establish compensation formulae, both as
regards the regional tariff preference when deepened, and regional and partial scope agreements.

Provided that criteria referred to gradual timing are adopted within the regional tariff
preference referred to in article 5 of the present Treaty, attempts shall be made to preserve the
margins granted in favour of land-locked countries by means of cumulative tariff cuts.

Notwithstanding the proceeding articles, treatments in favour of relatively less developed
countries may include collective and partial cooperation actions calling for effective mechanisms
meant to compensate the disadvantageous situation faced by Bolivia and Paraguay due to their
land-locked location.

Article 22
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The Evaluation and Convergence Conference (referred to as the "Conference" in
this Treaty); and

The Committee of Representatives (referred to as the "Committee" in this
Treaty).

b.

c.

To issue general rules aimed at a better compliance with the objectives of the
Association, as well as at the harmonious development of the integration process;

To examine the results of the tasks carried out by the Association;

To adopt corrective measures of multilateral scope, following the
recommendations adopted by the Conference as per terms of article 33, caption
a) of the present Treaty;

To establish the guide-lines to be followed by the other bodies of the Association
in their tasks;

To set the basic rules to govern the relations of the Association with other
regional associations, international organizations or agencies;

To review and update basic rules governing convergence and cooperation
agreements with other developing countries and the respective areas of economic
integration;

To take cognizance of questions submitted by the other political bodies and
decide upon them;

To delegate upon the other political bodies the power to decide on specific
matters aimed at a better compliance with the Association objectives;

a.

b.

c.

d.

e.

f.

g.

h.

The Council shall have the following powers:

The Council is the supreme body of the Association and shall adopt whatever decisions
may correspond to the higher governing policy of the economic integration process.

Article 30

The technical body of the Association is the General Secretariat (referred to as the
"Secretariat" in this Treaty).

Article 29

The Council of Ministers of Foreign Affairs (referred to as the "Council" in this
Treaty);

a.

The political bodies of the Association are:

Article 28

CHAPTER VI: INSTITUTIONAL ORGANIZATION

Article 31

To adopt its own Rules of Procedure.

To appoint the Secretary-General; and

To adopt amendments and additions to the Treaty as per precepts of article 61;

To accept accession of new member countries;

g.

f.

e.

d.

c.

b.

a.

To comply with all the tasks entrusted to it by the Council;

To foster negotiation and conclusion of regional scope agreements, wherein all
member countries participate, which refer to any matter pertaining to the present
Treaty, as per precepts of article 6;

To carry out multilateral negotiations to determine and deepen the regional tariff
preference;

To evaluate the results of the system in favour of countries at a relatively less
advanced stage of economic development and adopt measures for its more
effective application;

To periodically review the implementation of differential treatments, taking into
account not only the evolution of the economic structure of the countries and
consequently their degree of development, but also the effective use made by
beneficiary countries of the applied differential treatment, as well as of the
procedures aimed to improve the implementation of such treatments;

To promote actions of broader scope regarding economic integration;

To examine the operation of the integration process in all its aspects and the
convergence of partial scope agreements through their progressive
multilateralization, as well as to recommend the Councilthe adoption of
multilateral scope corrective measures;

The Conference shall have the following powers:

Article 33

The Council shall meet when convened by the Committee.

The Council shall meet and take decisions with the presence of all member countries.

Article 32

The Council shall be composed of the Ministers of Foreign Affairs of the member
countries. However, when in some countries the competence of integration matters is assigned to
a Minister or Secretary of State other than the Minister of Foreign Affairs, member countries may
be represented at the Council, with full powers, by the respective Minister or Secretary.

l.

k.

j.

y.
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To perform the tasks entrusted to it by the Council and the Conference;

To adopt the annual work program of the Association and its annual budget;

To fix the contributions of member countries to the Association budget;

To adopt, as proposed by the Secretary-General, the structure of the Secretariat;

To convene the Council and the Conference;

To represent the Association before third parties;

d.

e.

f.

g.

h.

y.

Undertake sectoral and multisectoral negotiations with the participation
of all member countries in order to reach regional scope agreements
basically referred to tariff cuts;

iv.

To regulate the present Treaty;

Analyze and promote measures to attain more advanced mechanisms of
integration; and

iii.

c.

Evaluate and guide the operation of the process;

ii.

To adopt the measures necessary to implement the present Treaty and all its
supplementary rules;

Give continuity to the activities of the new integration process;

i.

To promote the conclusion of regional scope agreements, under the terms of
article 6 of the present Treaty and, for that purpose, to convene governmental
meetings at least once a year with the following aims:

b.

a.

The Committee is the permanent body of the Association and shall have the following
powers and duties:

Article 36

To take care of business of common interest not falling within the competence of
the other bodies of the Association.

To adopts its own Rules of Procedure; and

To create auxiliary bodies;

To declare the compatibility of partial agreements to be drawn up by member
countries under the terms of article 27 of the present Treaty;

To multilaterally assess partial agreements as may be drawn up by the countries
under the terms of article 25 of the present Treaty;

To propose formulae to solve issues brought forth by member countries claiming
non-observance of some of the rules or principles of the present Treaty;

a.

To submit proposals to the corresponding Association bodies, through, the
Committee, leading towards a better accomplishment of the objectives and duties
of the Association;

The Secretariat shall have the following powers and duties:

The Secretary-General shall act in such capacity with respect to all the political bodies of
the Association.

The Secretary-General shall hold office for a period of three years and may be re-elected
for an equal term.

The Secretariat shall be headed by a Secretary-General and composed of technical and
administrative staff.

Article 38

The Committee shall meet and adopt resolutions with the presence of two thirds of the
member countries' Representatives.

Article 37

Each Permanent Representative shall have a Deputy.

The Committee shall be composed of a Permanent Representative of each member
country with the right to one vote.

q.

p.

o.

ñ.

The Conference shall meet and take decisions with the presence of all member countries.
Article 35

n.

The Conference shall hold regular sessions every three years at the request of the
Committee. It shall also meet at any other time in extraordinary session, when convened by the
latter to deal with questions of its specific competence.

m.

To present reports on its activities to the Council;

l.

Article 34

The Conference shall be composed of Plenipotentiaries of member countries.

To submit recommendations to the Council and the Conference;

k.

To adopt its own Rules of Procedure.

To commend studies to the Secretariat;

y.

j.

To commend the Secretariat such studies as it deems convenient; and

h.
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To carry out the necessary studies to fulfill its technical duties and those
entrusted to it by the Council, the Conference and the Committee, and to perform
the other activities provided for in the annual work program;

To carry out studies and actions leading to proposals to member countries,
through their Permanent Representatives, regarding conclusion of the agreements
foreseen by the present Treaty, within the guide-lines established by the Council
and the Conference;

To represent the Association before international economic organization and
institutions in order to deal with questions of common interest;

To administer the Association assets and represent it for such purposes in public
and private law acts and contracts;

To request technical advice and cooperation of individuals and national and
international organizations;

To propose the creation of auxiliary bodies to the Committee;

To process and furnish member countries, in a systematic and updated manner,
statistical information and data on foreign trade regulation systems of member
countries in order to facilitate the preparation and carrying out of negotiations
within the various Association mechanisms, as well as the further utilization of
the respective concessions;

To analyze on its own initiative, for all countries, or at the request of the
Committee, compliance of agreed commitments, and evaluate legal provisions of
member countries which directly or indirectly alter concessions granted;

To call meetings of non-governmental auxiliary bodies and coordinate their
operation;

To periodically evaluate the progress of the integration process and permanently
follow up the activities undertaken by the Association and the commitments
resulting from the agreements achieved within in framework of same;

To organize and put into operation an Economic Promotion Unit for relatively
less developed countries and carry out actions to obtain technical and financial
resources, as well as studies and projects to comply with the promotion program.
At the same time, to draw up an annual report on the advantages obtained from
the system in favour of the relatively less developed countries;

To prepare the Association's expenditure budget, for approval by the Committee,
as well as such subsequent reforms which might be necessary;

To prepare and present to the Committee the draft annual work programs;

To engage, admit and dismiss technical and administrative staff, in accordance
with the regulations ruling its structure;

b.

c.

d.

e.

f.

g.

h.

y.

j.

k.

l.

m.

n.

ñ.

To present an annual report to the Committee on the results of the application of
the present Treaty and the legal provisions derived therefrom.

p.

Adoption of decisions executing the results of multilateral negotiations to
determine and deepen the regional tariff preference;

c.

Adoption of decisions leading to give partial scope agreements a multilateral
regional level;

Adoption of decisions corresponding to the higher governing policy of the
integration process;

b.

d.

Amendments or additions to the present Treaty;

a.

Decisions on the following matters excepted from this general rule shall be adopted by a
two-thirds affirmative vote, provided there is no negative vote:

The Council, the Conference and the Committee shall adopt their decisions by the
affirmative vote of two thirds of the member countries.

Article 43

At the same time, consultative auxiliary bodies shall be set up composed of
representatives of the various sectors of economic activity of each one of the member countries.

Auxiliary bodies shall be established for consultation, assessment and technical support.
In particular, one body shall be set up composed of officers responsible for the integration policy
of member countries.

Article 42

Member countries pledge themselves to respect the international nature of the duties of
the Secretary-General and Secretariat staff or of its engaged experts and consultants, and to
abstain from influencing them in the performance of their duties.

Article 41

In the performance of their duties, the head of the technical body, as well as the technical
and administrative staff, shall not seed or receive instructions from any Government or national
or international organizations. They shall refrain from any attitude not consistent with their
character as international officers.

Article 40

The Secretary-General shall be appointed by the Council.

Article 39

To comply with requests received from any of the political bodies of the
Association; and

o.
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Regulation of the Treaty provisions;

Establishment of the percentages of member countries' contributions to the
budget of the Association;

Adoption of corrective measures arising from the evaluations of the progress
achieved within the integration process;

Authorization of a term of less than five years regarding obligations, in case of
Treaty denouncement;

Adoption of guide-lines to be followed by the Association bodies in their tasks;
and

Establishment of basic rules governing the relations of the Association with other
regional associations, international organizations or agencies.

f.

g.

h.

y.

j.

k.

As regards taxes, charges and other internal duties, products originating from the territory
of a member country shall be entitled within the territory of the other member countries to a
treatment not less favourable than that applied to similar national products.

Article 46

Any advantages, favourable treatments, franchises, immunities and privileges already
granted or to be granted under agreements between member countries or between these and third
countries to facilitate border traffic shall be exclusively applicable to the countries which sign or
may have signed them.

Article 45

Imports and exports of gold and silver in bullion form;

e.

g.

Exportation, use and consumption of nuclear materials, radioactive products or
any other material used for the development and exploitation of nuclear energy.

Protection of national treasures of artistic, historical or archeological value; and

Protection of human, animal and plant life and health;

d.

f.

Regulation of imports and exports of arms, munitions, and other war materials
and, under exceptional circumstances, all other military equipment;

c.

Implementation of security laws and regulations;

b.

Any advantages, favourable treatments, franchises, immunities and privileges which
member countries apply to products originating from or bound to any other member country or
non-member country, pursuant to decisions or agreements not foreseen in the present Treaty or
the Cartagena Agreement, shall be immediately and unconditionally extended to the other
member countries.

Protection of public morality;

No provision under the present Treaty shall be interpreted as precluding the adoption and
observance of measures regarding:

Article 44

a.

Article 50

CHAPTER VII: GENERAL PROVISIONS

Article 49

Within the territory of other member countries, capitals originating from member
countries shall have the right to a treatment not less favourable than that granted to capitals
coming from any other non-member country, notwithstanding the provisions set out in
agreements which might be concluded on this matter by member countries under the terms of the
present Treaty.

Article 48

If a member country considers itself at a disadvantage by the measures contained in the
preceding paragraph, it may resort to the Committee so that the situation raised may be examined
and pertinent recommendations issued.

In the case of products included in the regional tariff preference or in regional or partial
scope agreements which are not produced or will not be produced in substantial quantities in its
territory, each member country shall endeavour to avoid that taxes or other internal measures
applied result in annulment or reduction of any concession or advantage obtained by any member
country as a result of the respective negotiations.

Article 47

Member countries shall adopt such steps as may be required to comply with the
preceding provision, in accordance with their respective National Constitutions.

Member countries may establish supplementary rules on trade policy regulating, among
other matters, the application of non-tariff restrictions, a system of origin, the adoption of
safeguard clauses, export promotion systems and border traffic.

The Council may eliminate subjects from this list of exceptions by the affirmative vote of
two thirds of the member countries, provided there is no negative vote.

Abstention shall not mean a negative vote. Absence at the time of voting shall be
interpreted as abstention.

Acceptance of accession of new member countries;

e.
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The legal status of the Latin American Free Trade Association established by the
Montevideo Treaty signed on 18 February 1960 shall continue, in all its effects, within the Latin
American Integration Association. Therefore, from the date when the present Treaty enters into
force, the rights and obligations of the Latin American Free Trade Association shall correspond to
the Latin American Integration Association.

Article 54

The Association shall draw up an agreement with the Government of the Eastern
Republic of Uruguay in order to determine the privileges and immunities to which the
Association, its bodies and its international officers and advisers shall be entitled.

Member countries hereby pledge themselves to draw up within the shortest possible term
an agreement aimed at regulating the contents of the proceeding paragraph, wherein such
privileges and immunities shall be defined.

The present Treaty provisions shall not affect the rights and obligations resulting from
agreements signed by any of the signatory countries in the term between its signature and the date

Article 60

The present Treaty provisions shall not affect the rights and obligations resulting from
agreements signed by any of the signatory countries prior to the date of their enforcement.

Article 59

Adherent countries shall on that date put in force the commitments resulting from the
regional tariff preference as well as the regional scope agreements concluded prior to the date of
their accession.

The Treaty shall enter into force for the adherent country thirty days after the date of its
admission.

Upon its entry into force, the present Treaty shall remain open for accession to those
Latin American countries which may so request. Acceptance of such accessions shall be adopted
by the Council.

Article 58

The Government of the Eastern Republic of Uruguay shall notify the date of enforcement
of the present Treaty to the Government of each one of the signatory States.

To keep funds in any currency and effect the necessary transfers.

d.

Concerning the other signatories, it shall enter into force on the thirtieth day following
the deposit of the respective instrument of ratification and in the order in which such ratifications
are deposited.

Representatives and other diplomatic officers of member countries accredited before the
Association, as well as international officers and advisers of the Association, shall be endowed of
diplomatic immunities and privileges and such other rights necessary for exercising their duties
within the territory of member countries.

To file suits; and

c.

The present Treaty shall enter into force thirty days after the deposit of the third
instrument of ratification as regards the first three countries to ratify it.

Article 57

The present Treaty shall be ratified by the signatory countries at the earliest possible

Instruments of ratification shall be deposited with the Government of the Eastern
Republic of Uruguay, which shall report the date of deposit to the Governments of the signatory
States of the present Treaty, as well as to those which have adhered thereto.

To acquire such movable and immovable property indispensable to carry out its
objectives and to dispose of it;

b.

term.

Article 56

Article 53

To contract;

a.

The Association shall be endowed of complete legal status and specially of the capacity:

Article 52

CHAPTER VIII: LEGAL STATUS, IMMUNITIES AND PRIVILEGES

Article 55

Products imported and exported by any member country shall have the right to free
transit throughout the territory of the other member countries, and be exclusively subject to
payment of charges normally applicable for services rendered.

The present Treaty may not be signed with reservations, neither may these be received on
the occasion of its ratification or accession.

CHAPTER IX: FINAL PROVISIONS

Article 51
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The Headquarters Agreement between the Government of the United Kingdom and the
Bank was signed on 15 April 1991 and, in accordance with Article 24 thereof, entered
into force upon signature.

The Board of Governors also adopted, effective as of 15 April 1991, the By-Laws of the
Bank and the Rules of Procedure of the Board of Governors.

At the Inaugural Meeting, the Board of Governors elected the President and Directors
of the Bank and adopted Resolution No 8 authorizing the Bank to commence operations
on 15 April 1991.

The Inaugural Meeting of the Board of Governors was held in London from 15 to 17
April 1991.

An Amendment to Article 1 of the Agreement was approved by Resolution of the Board
of Governors adopted on 30 January 2004, and entered into force on 15 October 2006.

The Agreement Establishing the European Bank for Reconstruction and Development
was signed in Paris on 29 May 1990 and entered into force on 28 March 1991.

Foreword

4

Have agreed to establish hereby the European Bank for Reconstruction and
Development (hereinafter called “the Bank”) which shall operate in accordance with
the following:


&RQYLQFHGWKDWWKHHVWDEOLVKPHQWRIDPXOWLODWHUDO¿QDQFLDOLQVWLWXWLRQZKLFKLV
European in its basic character and broadly international in its membership would help
serve these ends and would constitute a new and unique structure of co-operation in
Europe;

Considering the importance of close and co-ordinated co-operation in order
to promote the economic progress of Central and Eastern European countries to help
their economies become more internationally competitive and assist them in their
reconstruction and development and thus to reduce, where appropriate, any risks related
WRWKH¿QDQFLQJRIWKHLUHFRQRPLHV

Welcoming the intent of Central and Eastern European countries to further
the practical implementation of multiparty democracy, strengthening democratic
institutions, the rule of law and respect for human rights and their willingness to
implement reforms in order to evolve towards market-oriented economies;

Recalling the Final Act of the Helsinki Conference on Security and Co-operation
in Europe, and in particular its Declaration on Principles;

Committed to the fundamental principles of multiparty democracy, the rule of
law, respect for human rights and market economics;

The Contracting Parties,

Agreement Establishing the European Bank for
Reconstruction and Development
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Purpose

Purpose, functions and membership

Functions

to stimulate and encourage the development of capital markets;

5

(viii) to undertake such other activities and provide such other services
as may further these functions.

(vii) to promote in the full range of its activities environmentally
sound and sustainable development; and

(vi)
to give support to sound and economically viable projects
involving more than one recipient member country;

(v)



LY  WRSURYLGHWHFKQLFDODVVLVWDQFHIRUWKHSUHSDUDWLRQ¿QDQFLQJDQG
LPSOHPHQWDWLRQ RI UHOHYDQW SURMHFWV ZKHWKHU LQGLYLGXDO RU LQ WKH FRQWH[W RI VSHFL¿F
investment programmes;

(iii)
to foster productive investment, including in the service and
¿QDQFLDOVHFWRUVDQGLQUHODWHGLQIUDVWUXFWXUHZKHUHWKDWLVQHFHVVDU\WRVXSSRUWSULYDWH
and entrepreneurial initiatives, thereby assisting in making a competitive environment
an raising productivity, the standard of living and conditions of labour;

(ii)
to mobilize domestic and foreign capital and experienced
management to the end described in (i);

(i)
to promote, through private and other interested investors, the
establishment, improvement and expansion of productive, competitive and private
sector activity, in particular small and medium-sized enterprises;



7RIXO¿ORQDORQJWHUPEDVLVLWVSXUSRVHRIIRVWHULQJWKHWUDQVLWLRQRI
Central and Eastern European countries towards open market-oriented economies and
the promotion of private and entrepreneurial initiative, the Bank shall assist the recipient
member countries to implement structural and sectoral economic reforms, including
demonopolization, decentralization and privatization, to help their economies become
fully integrated into the international economy by measures:

Article 2:

In contributing to economic progress and reconstruction, the purpose of the
Bank shall be to foster the transition towards open market-oriented economies and
to promote private and entrepreneurial initiative in the Central and Eastern European
countries committed to and applying the principles of multiparty democracy, pluralism
and market economics. The purpose of the Bank may also be carried out in Mongolia
subject to the same conditions. Accordingly, any reference in this Agreement and its
annexes to “Central and Eastern European countries”, “countries from Central and
Eastern Europe”, “recipient country (or countries)” or “recipient member country (or
countries)” shall refer to Mongolia as well.

Article 1:

Chapter I:

Membership in the Bank shall be open:

Membership

to the European Economic Community and the European

6

2.
Countries eligible for membership under paragraph 1 of this Article,
which do not become members in accordance with Article 61 of this Agreement, may be
admitted, under such terms and conditions as the Bank may determine, to membership
LQ WKH %DQN XSRQ WKH DI¿UPDWLYH YRWH RI QRW OHVV WKDQ WZRWKLUGV RI WKH *RYHUQRUV
representing not less than three-fourths of the total voting power of the members.

(ii)
Investment Bank.

(i)
to (1) European countries and (2) non-European countries which
are members of the International Monetary Fund; and

1.

Article 3:

2.
In carrying out the functions referred to in paragraph 1 of this Article,
the Bank shall work in close cooperation with all its members and, in such manner as
it may deem appropriate within the terms of this Agreement, with the International
Monetary Fund, the International Bank for Reconstruction and Development, the
International Finance Corporation, the Multilateral Investment Guarantee Agency, and
the Organisation for Economic Co-operation and Development, and shall cooperate
with the United Nations and its Specialized Agencies and other related bodies, and any
entity, whether public or private, concerned with the economic development of, and
investment in, Central and Eastern European countries.
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Authorized capital stock

Capital

Subscription of shares

7



7KH %RDUG RI *RYHUQRUV VKDOO DW LQWHUYDOV RI QRW PRUH WKDQ ¿YH  
years review the capital stock of the Bank. In case of an increase in the authorized
capital stock, each member shall have a reasonable opportunity to subscribe, under
such uniform terms and conditions as the Board of Governors shall determine,
to a proportion of the increase in stock equivalent to the proportion which its
stock subscribed bears to the total subscribed capital stock immediately prior to
such increase. No member shall be obliged subscribe to any part of an increase of
capital stock.

2.
The initial number of shares to be subscribed to by countries which are
admitted to membership in accordance with paragraph 2 of Article 3 of this Agreement
shall be determined by the Board of Governors; provided, however, that no such
subscription shall be authorized which would have the effect of reducing the percentage
of capital stock held by countries which are members of the European Economic
Community, together with the European Economic Community and the European
Investment Bank, below the majority of the total subscribed capital stock.

1.
Each member shall subscribe to shares of the capital stock of the Bank,
VXEMHFWWRIXO¿OPHQWRIWKHPHPEHU¶VOHJDOUHTXLUHPHQWV(DFKVXEVFULSWLRQWRWKHRULJLQDO
authorized capital stock shall be for paid-in shares and callable shares in the proportion
of three (3) to seven (7). The initial number of shares available to be subscribed to by
Signatories to this Agreement which become members in accordance with Article 61
or this Agreement shall be that set forth in Annex A. No member shall have an initial
subscription of less than one hundred (100) shares.

Article 5:

3.
The authorized capital stock may be increased at such time and under
such terms as may seem advisable, by a vote of not less than two-thirds of the Governors,
representing not less than three-fourths of the total voting power of the members.

2.
The original capital stock shall be divided into paid-in shares and callable
shares. The initial total aggregate par value of paid-in shares shall be three thousand
million (3,000,000,000) ECU.

1.
The original authorized capital stock shall be ten thousand million
(10,000,000,000) ECU. It shall be divided into one million (1,000,000) shares, having a
par value of ten thousand (10,000) ECU each, which shall be available for subscription
only by members in accordance with the provisions of Article 5 of this Agreement.

Article 4:

Chapter II:

Payment of subscriptions

8

2.
Fifty (50) per cent of payment of each instalment pursuant to paragraph
1 of this Article, or by a member admitted in accordance with paragraph 2 of Article
3 of this Agreement, may be made in promissory notes or other obligations issued by
such member and denominated in ECU, in United States dollars or in Japanese yen, to
be drawn down as the Bank needs funds for disbursement as a result of its operations.
Such notes or obligations shall be non-negotiable, non-interest-bearing and payable to
the Bank at par value upon demand. Demands upon such notes or obligations shall,
over reasonable periods of time, be made so that the value of such demands in ECU at
the time of demand from each member is proportional to the number of paid-in shares
subscribed to and held by each such member depositing such notes of obligations.

1.
Payment of the paid-in shares of the amount initially subscribed to by
each Signatory to this Agreement, which becomes a member in accordance with Article
RIWKLV$JUHHPHQWVKDOOEHPDGHLQ¿YH  LQVWDOPHQWVRIWZHQW\  SHUFHQWHDFK
RIVXFKDPRXQW7KH¿UVWLQVWDOPHQWVKDOOEHSDLGE\HDFKPHPEHUZLWKLQVL[W\  
days after the date of entry into force of this Agreement, or after the date of deposit of
LWVLQVWUXPHQWRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDOLQDFFRUGDQFHZLWK$UWLFOHLI
this latter is later than the date of entry into force. The remaining four (4) instalments
shall each become due successively one year from the date on which the preceding
instalment became due and shall each, subject to the legislative requirement of each
member, be paid.

Article 6:

7.
The liability of the members on shares shall be limited to the unpaid
portion of their issue price. No member shall be liable, by reason of its membership, for
obligations of the Bank.

6.
Shares of stock shall not be pledged or encumbered in any manner
whatsoever, and they shall not be transferable except to the Bank in accordance with
Chapter VII of this Agreement.

5.
Shares of stock initially subscribed to by members shall be issued at
par. Other shares shall be issued at par unless the Board of Governors, by a vote of not
less than two-thirds of the Governors, representing not less than two-thirds of the total
voting power of the members, decides to issue them in special circumstances on other
terms.

4.
Subject to the provisions of paragraph 3 of this Article, the Board of
Governors, may, at the request of a member, increase the subscription of that member,
or allocate shares to that member within the authorized capital stock which are not taken
up by other members; provided, however, that such increase shall not have the effect
of reducing the percentage of capital stock held by countries which are members of the
European Economic Community, together with the European Economic Community
and the European Investment Bank, below the majority of the total subscribed capital
stock.
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Ordinary capital resources

9

(iii)
funds received in repayment of loans or guarantees and proceeds
from the disposal of equity investment made with the resources indicated in sub
paragraphs (i) and (ii) of this Article;

(ii)
funds raised by borrowings of the Bank by virtue of powers
conferred by sub paragraph (i) of Article 20 of this Agreement, to which the commitment
to calls provided for in paragraph 4 of Article 6 of this Agreement is applicable;

(i)
authorized capital stock of the Bank, including both paid-in and
callable shares, subscribed to pursuant to Article 5 of this Agreement;

As used in this Agreement, the term “ordinary capital resources” of the Bank
shall include the following:

Article 7:

8.
For the purpose of this Article, payment or denomination in ECU shall
include payment or denomination in any fully convertible currency which is equivalent
on the date of payment or encashment to the value of the relevant obligation in ECU.

7.
For subscriptions other than those described in paragraphs 1, 2 and 3 of
this Article, payments by a member in respect of subscription to paid-in shares in the
authorized capital stock shall be made in ECU, in United States dollars or in Japanese
yen whether in cash or in promissory notes or in other obligations.

6.
The Bank shall determine the place for any payment under this Article
not later than one month after the inaugural meeting of its Board of Governors, provided
WKDW EHIRUH VXFK GHWHUPLQDWLRQ WKH SD\PHQW RI WKH ¿UVW LQVWDOPHQW UHIHUUHG WR LQ
paragraph 1 of this Articles shall be made to the European Investment Bank, as trustee
for the Bank.

10

(v)
any other funds or income received by the Bank which do not
form part of its Special Funds resources referred to in Article 19 of this Agreement.

4.
Payment of the amount subscribed to the callable capital stock of the
Bank shall be subject to call, taking account of Articles 17 and 42 of this Agreement,
only as and when required by the Bank to meet its liabilities.

5.
In the event of a call referred to in paragraph 4 of this Article, payment
shall be made by the member in ECU, in United States dollars or in Japanese yen. Such
calls shall be uniform in ECU value upon each callable share calculated at the time of
the call.

(iv)
income derived from loans and equity investment, made from
the resources indicated in sub paragraphs (i) and (ii) of this Article, and income derived
from guarantees and underwriting not forming part of the special operations of the
Bank; and

3.
All payment obligations of a member in respect of subscription to shares
in the initial capital stock shall be settled either in ECU, in United States dollars or in
Japanese yen on the basis of the average exchange rate of the relevant currency in terms
of the ECU for the period from 30 September 1989 to 31 March 1990 inclusive.
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Recipient countries and use of resources

Operations

During such a period:

11

(iii)
At the end of this period, the decision to allow such a country
DFFHVVEH\RQGWKHOLPLWVVSHFL¿HGLQVXESDUDJUDSKV D DQG E VKDOOEHWDNHQE\WKH
Board of Governors by a majority of not less than three-fourths of the Governors
UHSUHVHQWLQJ QRW OHVV WKDQ HLJKW\¿YH   SHU FHQW RI WKH WRWDO YRWLQJ SRZHU RI
the members.

(b)
the total amount of any assistance thus provided shall not
exceed the total amount of cash disbursed and promissory notes issued by that country
for its shares.

(a)
the Bank shall provide to such a country, and to enterprises
in its territory, upon their request, technical assistance and other types of assistance
GLUHFWHGWR¿QDQFHLWVSULYDWHVHFWRUWRIDFLOLWDWHWKHWUDQVLWLRQRIVWDWHRZQHGHQWHUSULVHV
to private ownership and control, and to help enterprises operating competitively and
moving to participation in the market-oriented economy, subject to the proportion set
forth in paragraph 3 of Article 11 of this Agreement.

(ii)

4.
(i)
Any potential recipient country may request that the Bank provide
access to its resources for limited purposes over a period of three (3) years beginning
after the entry into force of this Agreement. Any such request shall be attached as an
integral part of this Agreement as soon as it is made.

3.
In cases where a member might be implementing policies which are
inconsistent with Article 1 of this Agreement, or in exceptional circumstances, the
Board of Directors shall consider whether access by a member to Bank resources should
EHVXVSHQGHGRURWKHUZLVHPRGL¿HGDQGPD\PDNHUHFRPPHQGDWLRQVDFFRUGLQJO\WR
the Board of Governors. Any decision on these matters shall be taken by the Board of
Governors by a majority of not less than two-thirds of the Governors, representing not
less than three-fourths of the total voting power of the members.

2.
The Bank may conduct its operations in countries from Central and
Eastern Europe which are proceeding steadily in the transition towards marketoriented economies and the promotion of private and entrepreneurial initiative, and
which apply, by concrete steps and otherwise, the principles set forth in Article 1 of this
Agreement.

1.
The resources and facilities of the Bank shall be used exclusively to
implement the purpose and carry out the functions set forth, respectively, in Articles 1
and 2 of this Agreement.

Article 8:

Chapter III:

Ordinary and special operations

Separation of operations

Methods of operation

(ii)

(a)

by investment in the equity capital of private sector

12

(b)
by investment in the equity capital of any state-owned
enterprise operating competitively and moving to participation in the market-oriented
economy, and investment in the equity capital of any state-owned enterprise to facilitate
its transition to private ownership and control; in particular to facilitate or enhance the
participation of private and/or foreign capital in such enterprises; and

enterprises;



L
E\PDNLQJRUFR¿QDQFLQJWRJHWKHUZLWKPXOWLODWHUDOLQVWLWXWLRQV
commercial banks or other interested sources, or participating in, loans to private sector
enterprises, loans to any state-owned enterprise operating competitively and moving to
participation in the market-oriented economy, and loans to any state-owned enterprise
to facilitate its transition to private ownership and control; in particular, to facilitate or
enhance the participation of private and/or foreign capital in such enterprises;

1.
The Bank shall carry out its operations in furtherance of its purpose and
functions as set out in Articles 1 and 2 of this Agreement in any or all of the following
ways:

Article 11:

3.
Expenses appertaining directly to ordinary operations shall be charged
to the ordinary capital resources of the Bank. Expenses appertaining directly to the
special operations shall be charged to Special Funds resources. Any other expenses
shall, subject to paragraph 1 of Article 18 of this Agreement, be charged as the Bank
shall determine.

2.
The ordinary capital resources of the Bank shall, under no circumstances,
by charged with, or used to discharge, losses or liabilities arising out of special
operations or other activities for which Special Funds resources were originally used or
committed.

1.
The ordinary capital resources and the Special Funds resources of
the Bank shall at all times and in all respects be held, used, committed, invested or
RWKHUZLVHGLVSRVHGRIHQWLUHO\VHSDUDWHO\IURPHDFKRWKHU7KH¿QDQFLDOVWDWHPHQWVRI
the Bank shall show the reserves of the Bank, together with its ordinary operations and,
separately, its special operations.

Article 10:


7KHRSHUDWLRQVRIWKH%DQNVKDOOFRQVLVWVRIRUGLQDU\RSHUDWLRQV¿QDQFHGIURP
the ordinary capital resources of the Bank referred to in Article 7 of this Agreement and
VSHFLDORSHUDWLRQV¿QDQFHGIURPWKH6SHFLDO)XQGVUHVRXUFHVUHIHUUHGWRLQ$UWLFOH
of this Agreement. The two types of operations may be combined.

Article 9:
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(ii)
For any country, not more than forty (40) per cent of the amount
RIWKH%DQN¶VWRWDOFRPPLWWHGORDQVJXDUDQWHHVDQGHTXLW\LQYHVWPHQWVRYHUDSHULRG
RI¿YH  \HDUVWDNLQJRQH\HDUZLWKDQRWKHUDQGZLWKRXWSUHMXGLFHWRWKH%DQN¶VRWKHU
operations referred to in this Article, shall be provided to the state sector.



L
1RWPRUHWKDQIRUW\  SHUFHQWRIWKHDPRXQWRIWKH%DQN¶V
total committed loans, guarantees and equity investments, without prejudice to its other
operations referred to in this Article, shall be provided to the state sector. Such percentage
limit shall apply initially over a two (2) year period, from the date of commencement of
WKH%DQN¶VRSHUDWLRQVWDNLQJRQH\HDUZLWKDQRWKHUDQGWKHUHDIWHULQUHVSHFWRIHDFK
VXEVHTXHQW¿QDQFLDO\HDU

(ii)
The said review shall involve the consideration of, inter alia,
HDFK UHFLSLHQW FRXQWU\¶V SURJUHVV PDGH RQ GHFHQWUDOL]DWLRQ GHPRQRSROL]DWLRQ DQG
SULYDWL]DWLRQ DQG WKH UHODWLYH VKDUHV RI WKH %DQN¶V OHQGLQJ WR SULYDWH HQWHUSULVHV WR
state-owned enterprises in the process of transition to participation in the marketoriented economy or privatization, for infrastructure, for technical assistance, and for
other purposes.



L
7KH%RDUGRI'LUHFWRUVVKDOOUHYLHZDWOHDVWDQQXDOO\WKH%DQN¶V
operations and lending strategy in each recipient country to ensure that the purpose and
functions of the Bank, as set out in Articles 1 and 2 of this Agreement, are fully served.
Any decision pursuant to such a review shall be taken by a majority of not less than
two-thirds of the Directors, representing not less than three-fourths of the total voting
power of the members.

For the purposes of this paragraph, a state-owned enterprise shall not be regarded
as operating competitively unless it operated autonomously in a competitive market
environment and unless it is subject to bankruptcy laws.

(v)
by making or participating in loans and providing technical
assistance for the reconstruction or development of infrastructure, including
environmental programmes, necessary for private sector development and the transition
to a market-oriented economy.

(iv)
by deploying Special Funds resources in accordance with the
agreements determining their use; and

(iii)
by facilitating access to domestic and international capital markets
by private sector enterprises or by other enterprises referred to in sub paragraph (i) of
this paragraph for the ends mentioned in that sub paragraph, through the provision of
JXDUDQWHHVZKHUHRWKHUPHDQVRI¿QDQFLQJDUHQRWDSSURSULDWHDQGWKURXJK¿QDQFLDO
advice and other forms of assistance;




F
E\XQGHUZULWLQJZKHUHRWKHUPHDQVRI¿QDQFLQJDUHQRW
appropriate, the equity issue of securities by both private sector enterprises and such
state-owned enterprises referred to in (b) above for the ends mentioned in that sub
paragraph;
For the purposes of this paragraph,

Limitations on ordinary operations

Operating principles

(i)

the Bank shall apply sound banking principles to all its

14



LL 
WKH RSHUDWLRQV RI WKH %DQN VKDOO SURYLGH IRU WKH ¿QDQFLQJ RI
VSHFL¿FSURMHFWVZKHWKHULQGLYLGXDORULQWKHFRQWH[WRIVSHFL¿FLQYHVWPHQWSURJUDPPHV
DQGIRUWHFKQLFDODVVLVWDQFHGHVLJQHGWRIXO¿OLWVSXUSRVHDQGIXQFWLRQVDVVHWRXWLQ
Articles 1 and 2 of this Agreement;

operations;

The Bank shall operate in accordance with the following principles:

Article 13:

4.
The Bank shall not issue guarantees for export credits nor undertake
insurance activities.



7KHDPRXQWRIWKH%DQN¶VGLVEXUVHGHTXLW\LQYHVWPHQWVVKDOOQRWDWDQ\
time exceed an amount corresponding to its total unimpaired paid-in subscribed capital,
surpluses and general reserve.

2.
The amount of any equity investment shall not normally exceed such
percentage of the equity capital of the enterprise concerned as shall be determined, by
a general rule, to be appropriate by the Board of Directors. The Bank shall not seek to
obtain by such an investment a controlling interest in the enterprise concerned and shall
not exercise such control or assume direct responsibility for managing any enterprise
in which it has an investment, except in the event of actual or threatened default on
any of its investments, actual or threatened insolvency of the enterprise in which such
investment shall have been made, or other situations which, in the opinion of the Bank,
threaten to jeopardize such investment, in which case the Bank may take such action
and exercise such rights as it may deem necessary for the protection of its interests.

1.
The total amount of outstanding loans, equity investments and guarantees
made by the Bank on its ordinary operations shall not be increased at any time, if
by such increase the total amount of its unimpaired subscribed capital, reserves and
surpluses included in its ordinary capital resources would be exceeded.

Article 12:




F
ORDQV WR D ¿QDQFLDO LQWHUPHGLDU\ IRU RQOHQGLQJ WR WKH
private sector shall not considered as made to the state sector.

(b)
a loan or guarantee to, or equity investment in, a stateowned enterprise which is implementing a programme to achieve private ownership
and control shall not be considered as made to the state sector;

(a)
the state sector includes national and local Governments,
their agencies, and enterprises owned or controlled by any of them;

(iii)
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WKH%DQNVKDOOVHHNWRPDLQWDLQUHDVRQDEOHGLYHUVL¿FDWLRQLQDOO

15

(xiii) the Bank shall take the necessary measures to ensure that the
proceeds of any loan made, guaranteed or participated in by the Bank, or any equity
investment, are used only for the purposes for which the loan or the equity investment
ZDVJUDQWHGDQGZLWKGXHDWWHQWLRQWRFRQVLGHUDWLRQVRIHFRQRP\DQGHI¿FLHQF\

(xii) the Bank shall place no restriction upon the procurement of
goods and services from any country from the proceeds of any loan, investment or
RWKHU¿QDQFLQJXQGHUWDNHQLQWKHRUGLQDU\RUVSHFLDORSHUDWLRQVRIWKH%DQNDQGVKDOO
in all appropriate cases, make its loans and other operations conditional on international
invitations to tender being arranged; and

(xi)
in its investments in individual enterprises, the Bank shall
XQGHUWDNHLWV¿QDQFLQJRQWHUPVDQGFRQGLWLRQVZKLFKLWFRQVLGHUVDSSURSULDWHWDNLQJ
into account the requirements of the enterprise, the risks being undertaken by the
Bank, and the terms and conditions normally obtained by private investors for similar
¿QDQFLQJ

(x)
the Bank shall seek to revolve its funds by selling its investments
to private investors whenever it can appropriately do so on satisfactory terms;

(ix)
in case of a direct loan made by the Bank, the borrower shall
be permitted by the Bank to draw its funds only to meet expenditure as it is actually
incurred;



YLLL  LQSURYLGLQJRUJXDUDQWHHLQJ¿QDQFLQJWKH%DQNVKDOOSD\GXH
regard to the prospect that the borrower and its guarantor, if any, will be in a position to
PHHWWKHLUREOLJDWLRQVXQGHUWKH¿QDQFLQJFRQWUDFW



YLL  WKH EDQN VKDOO QRW XQGHUWDNH DQ\ ¿QDQFLQJ RU SURYLGH DQ\
IDFLOLWLHVZKHQWKHDSSOLFDQWLVDEOHWRREWDLQVXI¿FLHQW¿QDQFLQJRUIDFLOLWLHVHOVHZKHUH
on terms and conditions that the Bank considers reasonable;

(vi)
before a loan, guarantee or equity investment is granted, the
applicant shall have submitted an adequate proposal and the President of the Bank
shall have presented to the Board of Directors a written report regarding the proposal,
together with recommendations, on the basis of a staff study;



Y
its investments;

(iv)
the Bank shall not allow a disproportionate amount of its
UHVRXUFHVWREHXVHGIRUWKHEHQH¿WRIDQ\PHPEHU



LLL  WKH%DQNVKDOOQRW¿QDQFHDQ\XQGHUWDNLQJLQWKHWHUULWRU\RID
PHPEHULIWKDWPHPEHUREMHFWVWRVXFK¿QDQFLQJ

Terms and conditions for loans and guarantees

Commission and fees

Special reserve
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2.
If the Board of Directors determines that the size of the special reserve is
adequate, it may decide that all or part of the said commission or fees shall henceforth
form part of the income of the Bank.

1.
The amount of commissions and fees received by the Bank pursuant to
Article 15 of this Agreement shall be set aside as a special reserve which shall be kept
for meeting the losses of the Bank in accordance with Article 17 of this Agreement. The
special reserve shall be held in such liquid form as the Bank may decide.

Article 16:

3.
The Board of Directors may determine any other charges of the Bank
in its ordinary operations and any commission, fees or other charges in its special
operations.

2.
In guaranteeing a loan as part of its ordinary operations, or in underwriting
the sale of securities, the Bank shall charge fees, payable at rates and time determined
by the Board of Directors, to provide suitable compensation for its risks.

1.
The Bank shall charge, in addition to interest, a commission on loans
made or participated in as part of its ordinary operations. The terms and conditions of
this commission shall be determined by the Board of Directors.

Article 15:

3.
The loan or guarantee contract shall expressly state the currency or
currencies, or ECU, in which all payments to the Bank thereunder shall be made.

2.
Where the recipient of loans or guarantees of loans is not itself a member,
but is a state-owned enterprise, the Bank may, when it appears desirable, bearing in mind
the different approaches appropriate to public and state-owned enterprises in transition
to private ownership and control, require the member or members in whose territory the
project concerned is to be carried out, or a public agency or any instrumentality of such
member or members acceptable to the Bank, to guarantee the repayment of the principal
and the payment of interest and other fees and charges of the loan in accordance with
WKHWHUPVWKHUHRI7KH%RDUGRI'LUHFWRUVVKDOOUHYLHZDQQXDOO\WKH%DQN¶VSUDFWLFHLQ
WKLVPDWWHUSD\LQJGXHDWWHQWLRQWRWKH%DQN¶VFUHGLWZRUWKLQHVV

1.
In the case of loans made, participated in, or guaranteed by the Bank, the
contract shall establish the terms and conditions for the loan or the guarantee concerned,
including those relating to payment of principal, interest and other fees, charges,
maturities and dates of payment in respect of the loan or the guarantee, respectively.
In setting such terms and conditions, the Bank shall take fully into account the need to
safeguard its income.

Article 14:
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Methods of meeting the losses of the Bank





second, to net income;

(ii)



Y

¿IWKDJDLQVWWKHXQLPSDLUHGSDLGLQFDSLWDODQG

fourth, against its general reserve and surpluses;

(i)

borrow funds in member countries or elsewhere, provided

invest or deposit funds not needed in its operations;

guarantee securities in which it has invested in order to facilitate

Special Funds resources

funds accepted by the Bank for inclusion in any Special Fund;

(iii)
17

income derived from investment of Special Funds resources.

(ii)
funds repaid in respect of loans or guarantees, and the proceeds of equity
LQYHVWPHQWV¿QDQFHGIURPWKHUHVRXUFHVRIDQ\6SHFLDO)XQGZKLFKXQGHUWKHUXOHV
and regulations governing that Special Fund, are received by such Special Fund; and

(i)

The term “Special Funds resources” shall refer to the resources of any Special
Fund and shall include:

Article 19:

3.
The Bank shall adopt such rules and regulations as may be required
for the establishment, administration and use of each Special Fund. Such rules and
regulations shall be consistent with the provisions of this Agreement, except for those
provisions expressly applicable only to ordinary operations of the Bank.

conclude agreements of cooperation with any public or private

18

2.
Every security issued or guaranteed by the Bank shall bear on its face
a conspicuous statement to the effect that it is not an obligation of any Government or
member, unless it is in fact the obligation of a particular government or member, in
which case it shall so state.

(viii)
entity or entities.

(vii) exercise such powers and adopt such rules and regulations as
may be necessary or appropriate in furtherance of its purpose and functions, consistent
with the provisions of this Agreement; and

(vi)
provide technical advice and assistance which serve its purpose
and come within its functions;

(iv)

2.
Special Funds accepted by the Bank may be used in any manner and on
any terms and conditions consistent with the purpose and functions of the Bank, with
the other applicable provisions of this Agreement, and with the agreement or agreements
relating to such Funds.

their sale;

(iii)
buy and sell securities, in the secondary market, which the Bank
has issued or guaranteed or in which it has invested;

(ii)

(b)
where the obligations of the Bank are to be denominated
in the currency of a member, the Bank shall have obtained its approvals;

(a)
before making a sale of its obligations in the territory of
a country, the Bank shall have obtained its approval; and

always that;

(v)
underwrite, or participate in the underwriting of, securities
issued by any enterprise for purposes consistent with the purpose and functions of
the Bank;

Special Funds

General powers

Borrowing and other miscellaneous



7KH%DQNVKDOOKDYHLQDGGLWLRQWRWKHSRZHUVVSHFL¿HGHOVHZKHUHLQWKH
Agreement, the power to;

Article 20:

Chapter IV:
powers

1.
The Bank may accept the administration of Special Funds which are
designed to serve the purpose and come within the functions of the Bank. The full cost
of administering any such Special Fund shall be charged to that Special Fund.

Article 18:

(vi)
last, against an appropriate amount of the uncalled subscribed
callable capital which shall be called in accordance with the provisions of paragraphs 4
and 5 of Article 6 of this Agreement.



(iv)

third, against the special reserve provided for in Article 16 of

¿UVWWRWKHSURYLVLRQVUHIHUUHGWRLQSDUDJUDSKRIWKLV$UWLFOH

L

/RVVHVDULVLQJLQWKH%DQN¶VRUGLQDU\RSHUDWLRQVVKDOOEHFKDUJHG

(iii)
this Agreement;







,QWKH%DQN¶VRUGLQDU\RSHUDWLRQVLQFDVHVRIDUUHDUVRIGHIDXOWRQORDQV
made, participated in, or guaranteed by the Bank, and in case of losses on underwriting
and in equity investment, the Bank shall take such action as it deems appropriate. The
Bank shall maintain appropriate provisions against possible losses.

Article 17:

133

Determination and use of currencies

Currencies

currencies obtained by the Bank by borrowing;

19

(iv)
currencies received by the Bank in payment on account of
principal interest, dividends or other charges in respect of loans or investments, or the
proceeds of disposal of such investments made out of any of the funds referred to in
sub paragraphs (i) to (iii) of this paragraph, or in payment of commission, fees or other
charges.

(iii)
currencies and other resources administered by the Bank as
contributions to Special Funds; and

(ii)

(i)
currencies or ECU received by the Bank in payment of
subscriptions to its capital stock, in accordance with Article 6 of this Agreement;

2.
Members shall not impose any restrictions on the receipt, holding, use or
transfer by the Bank of the following:

1.
Whenever it shall become necessary under this Agreement to determine
whether any currency is fully convertible for the purposes of this Agreement, such
determination shall be made by the Bank, taking into account the paramount need to
SUHVHUYHLWVRZQ¿QDQFLDOLQWHUHVWVDIWHUFRQVXOWDWLRQLIQHFHVVDU\ZLWKWKH,QWHUQDWLRQDO
Monetary Fund.

Article 21:

Chapter V:
Structure

Organization and management

Board of Governors: Composition

All the powers of the Bank shall be vested in the Board of Governors.

Board of Governors: Powers

Governors and Alternates shall serve as such without remuneration from

increase or decrease the authorized capital stock of the Bank;
suspend a member;

(iii)

admit new members and determine the conditions of their
(ii)

(i)

elect the Directors and the President of the Bank;

(x)

20

amend this Agreement;

(ix)
determine the reserves and the allocation and distribution of the
QHWSUR¿WVRIWKH%DQN



YLLL  DSSURYHDIWHUUHYLHZLQJWKHDXGLWRUV¶UHSRUWWKHJHQHUDOEDODQFH
VKHHWDQGWKHVWDWHPHQWRISUR¿WDQGORVVRIWKH%DQN

(vii) determine the remuneration of the Directors and Alternate
Directors and the salary and other terms of the contract of service of the President;

(vi)

(v)
authorize the conclusion of general agreements for co-operation
with other international organizations;

(iv)
decide appeals from interpretations or applications of this
Agreement given by the Board of Directors;

admission;

2.
The Board of Governors may delegate to the Board of Directors any or
all of its powers, except the power to:

1.

Article 24:

2.
the Bank.

1.
Each member shall be represented on the Board of Governors and shall
appoint one Governor and one Alternate. Each Governor and Alternate shall serve at
the pleasure of the appointing member. No Alternate may vote except in the absence
of is or her principal. At each of its annual meetings, the Board shall elect one of the
*RYHUQRUVDV&KDLUPDQZKRVKDOOKROGRI¿FHXQWLOWKHHOHFWLRQRIWKHQH[W&KDLUPDQ

Article 23:

The Bank shall have a Board of Governors, a Board of Directors, a President,
RQH RU PRUH 9LFH3UHVLGHQWV DQG VXFK RWKHU RI¿FHUV DQG VWDII DV PD\ EH FRQVLGHUHG
necessary.

Article 22:

Chapter VI:

134

Directors, as well as representing members whose
Governors have elected them, may also represent members who assign their votes
to them.

(xii) exercise such other powers as are expressly assigned to the Board
of Governors in this Agreement.

Board of Governors: Procedure

Board of Directors: Composition

twelve (12) shall be elected by the Governors representing other

21

(b)
four (4), by the Governors representing those countries
listed in Annex A as other European countries;

(a)
four (4), by the Governors representing those countries
listed in Annex A as Central and Eastern European countries eligible for assistance
from the Bank;

(ii)
members, of whom:

(i)
eleven (11) shall be elected by the Governors, representing
Belgium, Denmark, France, the Federal Republic of Germany, Greece, Ireland, Italy,
Luxembourg, the Netherlands, Portugal, Spain, the United Kingdom, the European
Economic Community and the European Investment Bank; and

1.
The Board of Directors shall be composed of twenty-three (23) members
who shall not be members of the Board of Governors, and of whom:

Article 26:

4.
The Board of Governors, and the Board of Directors to the extent
authorized, may adopt such rules and regulations and establish such subsidiary bodies
as may be necessary or appropriate to conduct the business of the Bank.

3.
The Board of Governors may by regulation establish a procedure
whereby the Board of Directors may, when the latter deems such action advisable,
REWDLQDYRWHRIWKH*RYHUQRUVRQDVSHFL¿FTXHVWLRQZLWKRXWFDOOLQJDPHHWLQJRIWKH
Board of Governors.

2.
Two-thirds of the Governors shall constitute a quorum for any meeting
of the Board of Governors, provided such majority represents not less than two-thirds
of the total voting power of the members.

1.
The Board of Governors shall hold an annual meeting and such other
meetings as may be provided for by the Board or called by the Board of Directors.
Meetings of the Board of Governors shall be called, by the Board of Directors, whenever
UHTXHVWHGE\QRWOHVVWKDQ¿YH  PHPEHUVRIWKH%DQNRUPHPEHUVKROGLQJQRWOHVV
than one quarter of the total voting power of the members.

Article 25:

3.
The Board of Governors shall retain full power to exercise authority
over any matter delegated or assigned to the Board of Directors under paragraph 2 of
this Article, or elsewhere in this Agreement.

Board of Directors: Powers

(i)
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prepare the work of the Board of Governors;

Without prejudice to the powers of the Board of Governors as provided in Article
24 of this Agreement, the Board of Directors shall be responsible for the direction of
the general operations of the Bank and, for this purpose, shall, in addition to the powers
assigned to it expressly by this Agreement, exercise all the powers delegated to it by the
Board of Governors, and in particular:

Article 27:



'LUHFWRUV VKDOO KROG RI¿FH IRU D WHUP RI WKUHH   \HDUV DQG PD\ EH
UHHOHFWHGSURYLGHGWKDWWKH¿UVW%RDUGRI'LUHFWRUVVKDOOEHHOHFWHGE\WKH%RDUGRI
*RYHUQRUV DW LWV LQDXJXUDO PHHWLQJ DQG VKDOO KROG RI¿FH XQWLO WKH QH[W LPPHGLDWHO\
following annual meeting of the Board of Governors or, if that Board shall so decide
at that annual meeting, until its next subsequent annual meeting. They shall continue
LQRI¿FHXQWLOWKHLUVXFFHVVRUVVKDOOKDYHEHHQFKRVHQDQGDVVXPHGRI¿FH,IWKHRI¿FH
of a Director becomes vacant more than one hundred and eighty (180) days before the
end of his or her term, a successor shall be chosen in accordance with Annex B for the
remainder of the term, by the Governors who elected the former Director. A majority
RIWKHYRWHVFDVWE\VXFK*RYHUQRUVVKDOOEHUHTXLUHGIRUVXFKHOHFWLRQ,IWKHRI¿FHRI
a Director becomes vacant one hundred and eighty (180) days or less before the end of
his or her term, a successor may similarly be chosen for the remainder of the term, by
the votes cast by such Governors who elected the former Director, in which election
PDMRULW\RIWKHYRWHVFDVWE\VXFK*RYHUQRUVVKDOOEHUHTXLUHG:KLOHWKHRI¿FHUHPDLQV
vacant, the Alternate of the former Director shall exercise the powers of the latter,
except that of appointing an Alternate.

4.
Each Director shall appoint an Alternate with full power to act for him
and her when he or she is not present. Directors and Alternates shall be nationals of
member countries. No member shall be represented by more than one Director. An
Alternate may participate in meetings of the Board but may vote only when he or she is
acting on place of his or her principal.

3.
The Board of Governors may increase or decrease the size, or revise
the composition, of the Board of Directors, in order to take into account changes in the
QXPEHURIPHPEHUVRIWKH%DQNE\DQDI¿UPDWLYHYRWHRIQRWOHVVWKDQWZRWKLUGVRI
the Governors, representing not less than three-fourths of the total voting power of the
members. Without prejudice to the exercise of these powers for subsequent elections,
the number and composition of the second Board of Directors shall be as set out in
paragraph 1 of this Article.



'LUHFWRUVVKDOOEHSHUVRQVRIKLJKFRPSHWHQFHLQHFRQRPLFDQG¿QDQFLDO
matters and shall be elected in accordance with Annex B.

(c)
four (4), by the Governors representing those countries
listed in Annex A as non-European countries.

(xi)

decide to terminate the operations of the Bank and to distribute

its assets; and
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Board of Directors: Procedure

Article 28:

Voting
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3.
In voting in the Board of Directors, each Director shall be entitled to cast
the number of votes to which the Governors who have elected him or her are entitled
and those to which any Governors who have assigned their votes to him or her, pursuant
to section D or Annex B, are entitled. A Director representing more than one member
may cast separately the votes of the members he or she represents. Except as otherwise
expressly provided in this Agreement, and except for general policy decisions in which
cases such policy decisions shall be taken by a majority of not less than two-thirds of
the total voting power of the members voting, all matters before the Board of Directors
shall be decided by a majority of the voting power of the members voting.

2.
In voting in the Board of Governors, each Governor shall be entitled
to cast the votes of the member he or she represents. Except as otherwise expressly
provided in this Agreement, all matters before the Board of Governors shall be decided
by a majority of the voting power of the members voting.

1.
The voting power of each member shall be equal to the number of its
subscribed shares in the capital stock of the Bank. In the event of any member failing to
pay any part of the amount due in respect of its obligations in relation to paid-in shares
under Article 6 of this Agreement, such member shall be unable for so long as such
failure continues to exercise that percentage of its voting power which corresponds to
the percentage which the amount due but unpaid bears to the total amount of paid-in
shares subscribed to by that member in the capital stock of the Bank.

Article 29:

3.
The Board of Governors shall adopt regulations under which, if there is
no Director of its nationality, a member may send a representative to attend, without
right to vote, any meeting of the Board of Directors when a matter particularly affecting
that member is under consideration.

2.
A majority of the Directors shall constitute a quorum for any meeting of
the Board of Directors, provided such majority represents not less than two-thirds of the
total voting power of the members.



7KH%RDUGRI'LUHFWRUVVKDOOQRUPDOO\IXQFWLRQDVWKHSULQFLSDORI¿FHRI
the Bank and shall meet as often as the business of the Bank may require.

approve the budget of the Bank.

(iv)


LLL  VXEPLWWKHDXGLWHGDFFRXQWVIRUHDFK¿QDQFLDO\HDUIRUDSSURYDORIWKH
Board of Governors at each annual meeting; and

(ii)
in conformity with the general directions of the Board of Governors,
establish policies and take decisions concerning loans, guarantees, investment in
equity capital, borrowing by the Bank, the furnishing of technical assistance and other
operations of the Bank;

The President

The President shall be the legal representative of the Bank.

Vice-President(s)

24

2.
A Vice-President may participate in meetings of the Board of Directors
but shall have no vote at such meetings, except that he or she may cast the deciding vote
when acting in place of the President.

1.
One or more Vice-Presidents shall be appointed by the Board of Directors
RQ WKH UHFRPPHQGDWLRQ RI WKH 3UHVLGHQW $ 9LFH3UHVLGHQW VKDOO KROG RI¿FH IRU VXFK
term, exercise such authority and perform such functions in the administration of the
Bank, as may be determined by the Board of Directors. In the absence or incapacity of
the President, a Vice-President shall exercise the authority and perform the functions of
the President.

Article 31:

6.
The President shall conduct, under the direction of the Board of Directors,
the current business of the Bank.

5.
The President shall be chief of the staff of the Bank. He or she shall be
UHVSRQVLEOH IRU WKH RUJDQL]DWLRQ DSSRLQWPHQW DQG GLVPLVVDO RI WKH RI¿FHUV DQG VWDII
in accordance with regulations to be adopted by the Board of Directors. In appointing
RI¿FHUVDQGVWDIIKHRU VKHVKDOOVXEMHFWWR WKHSDUDPRXQWLPSRUWDQFHRIHI¿FLHQF\
and technical competence, pay due regard to recruitment on a wide geographical basis
among members of the Bank.

4.

3.
The President shall not vote, except that he or she may cast a deciding
vote in case of an equal division. He or she may participate in meetings of the Board of
Governors and shall chair the meetings of the Board of Directors.



7KHWHUPRIRI¿FHRIWKH3UHVLGHQWVKDOOEHIRXU  \HDUV+HRUVKHPD\EH
UHHOHFWHG+HRUVKHVKDOOKRZHYHUFHDVHWRKROGRI¿FHZKHQWKH%RDUGRI*RYHUQRUVVR
GHFLGHVE\DQDI¿UPDWLYHYRWHRIQRWOHVVWKDQWZRWKLUGVRIWKH*RYHUQRUVUHSUHVHQWLQJ
QRWOHVVWKDQWZRWKLUGVRIWKHWRWDOYRWLQJSRZHURIWKHPHPEHUV,IWKHRI¿FHRIWKH
President for any reason becomes vacant, the Board of Governors, in accordance with
the provisions of paragraph 1 of this Article, shall elect a successor for up to four (4)
years.

1.
The Board of Governors, by a vote of a majority of the total number
of Governors, representing not less than a majority of the total voting power of the
PHPEHUVVKDOOHOHFWD3UHVLGHQWRIWKH%DQN7KH3UHVLGHQWZKLOHKROGLQJRI¿FHVKDOO
not be a Governor or a Director of an Alternate for either.

Article 30:
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International character of the Bank

7KHSULQFLSDORI¿FHRIWKH%DQNVKDOOEHORFDWHGLQ/RQGRQ



Depositories and channels of communication

Publication of reports and provision of information
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3.
Copies of all reports, statements and publications made under this Article
shall be distributed to members.

2.
The Bank shall report annually on the environmental impact of its
activities and may publish such other reports as it deems desirable to advance its
purpose.

1.
The Bank shall publish an annual report containing an audited statement
of its accounts and shall circulate to members at intervals of three (3) months or less a
VXPPDU\VWDWHPHQWRILWV¿QDQFLDOSRVLWLRQDQGDSUR¿WDQGORVVVWDWHPHQWVKRZLQJWKH
UHVXOWVRILWVRSHUDWLRQV7KH¿QDQFLDODFFRXQWVVKDOOEHNHSWLQ(&8

Article 35:



(DFKPHPEHUVKDOOGHVLJQDWHDQDSSURSULDWHRI¿FLDOHQWLW\ZLWKZKLFKWKH
Bank may communicate in connection with any matter arising under this Agreement.

1.
Each member shall designate its central bank, or such other institution
DVPD\EHDJUHHGXSRQZLWKWKH%DQNDVDGHSRVLWRU\IRUDOOWKH%DQN¶VKROGLQJVRILWV
currency as well as other assets of the Bank.

Article 34:



7KH%DQNPD\HVWDEOLVKDJHQFLHVRUEUDQFKRI¿FHVLQWKHWHUULWRU\RIDQ\
member of the Bank.



/RFDWLRQRIRI¿FHV

$UWLFOH



7KH3UHVLGHQW9LFH3UHVLGHQW V RI¿FHUVDQGVWDIIRIWKH%DQNLQWKH
GLVFKDUJH RI WKHLU RI¿FHV VKDOO RZH WKHLU GXW\ HQWLUHO\ WR WKH %DQN DQG WR QR RWKHU
authority. Each member of the Bank shall respect the international character of this
GXW\DQGVKDOOUHIUDLQIURPDOODWWHPSWVWRLQÀXHQFHDQ\RIWKHPLQWKHGLVFKDUJHRIWKHLU
duties.



7KH %DQN LWV 3UHVLGHQW 9LFH3UHVLGHQW V  RI¿FHUV DQG VWDII VKDOO LQ
WKHLUGHFLVLRQVWDNHLQWRDFFRXQWRQO\FRQVLGHUDWLRQVUHOHYDQWWRWKH%DQN¶VSXUSRVH
functions and operations, as set out in this Agreement. Such considerations shall be
weighed impartially in order to achieve and carry out the purpose and functions of the
Bank.

1.
The Bank shall not accept Special Funds or other loans or assistance that
PD\LQDQ\ZD\SUHMXGLFHGHÀHFWRURWKHUZLVHDOWHULWVSXUSRVHRUIXQFWLRQV

Article 32:
Allocation and distribution of net income

26

3.
Payments to each member shall be made in such manner as the Board of
Governors shall determine. Such payments and their use by the receiving country shall
be without restriction by any member.

2.
Any distribution referred to in the preceding paragraph shall be made
in proportion to the number of paid-in shares held by each member; provided that in
calculating such number, account shall be taken only of payments received in cash and
promissory notes encashed in respect of such shares on or before the end of the relevant
¿VFDO\HDU

1.
The Board of Governors shall determine at least annually what part of
WKH%DQN¶VQHWLQFRPHDIWHUPDNLQJSURYLVLRQVIRUUHVHUYHVDQGLIQHFHVVDU\DJDLQVW
possible losses under paragraph 1 of Article 17 of this Agreement, shall be allocated to
surplus or other purposes and what part, if any, shall be distributed. Any such decision
RQWKHDOORFDWLRQRIWKH%DQN¶VQHWLQFRPHWRRWKHUSXUSRVHVVKDOOEHWDNHQE\DPDMRULW\
of not less than two-thirds of the Governors, representing not less than two-thirds of
the total voting power of the members. No such allocation, and no distribution, shall
be made until the general reserve amounts to at least ten (10) per cent of the authorized
capital stock.

Article 36:
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Right of members to withdraw

Suspension of membership

Settlement of accounts with former members

28
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Temporary suspension of operations
In an emergency, the Board of Directors may suspend temporarily operations
in respect of new loans, guarantees, underwriting, technical assistance and equity
investments pending an opportunity for further consideration and action by the Board
of Governors.

Article 40:

4.
If the Bank terminates its operations pursuant to Article 41 of this
Agreement within six (6) months of the date upon which any member ceases to be a
member, all rights of such former members shall be determined in accordance with the
provisions of Articles 41 to 43 of this Agreement.

(iv)
if losses are sustained by the Bank on any guarantees, participation
in loans, or loans which were outstanding on the date when the member ceased to be a
member, or if a net loss is sustained by the Bank on equity investments held by it on such
date, and the amount of such losses exceeds the amount of the reserves provided against
losses on the date when the member ceased to be a member, such former member shall
repay, upon demand, the amount by which repurchase the price of its shares would have
been reduced if the losses had been taken into account when the repurchase price was
determined. In addition, the former member shall remain liable on any call for unpaid
subscriptions under paragraph 4 of Article 6 of this Agreement, to the extent that it
would have been required to respond if the impairment of capital had occurred and the
call had been made at the time the repurchase price of its shares was determined.

(iii)
payments shall be made on such conditions and in such fully
convertible currencies, or ECU, and on such dates, as the Bank determines; and

(ii)
payments for shares may be made from time to time, upon
their surrender by the former member, to the extent by which the amount due as the
repurchase price in accordance with paragraph 2 of this Article exceeds the aggregate
amount of liabilities on loans, equity investments and guarantees in sub paragraph (i)
of this paragraph until the former member has received the full repurchase price;

(i)
any amount due to the former member for its shares shall be
withheld so long as the former member, its central bank or any of its agencies or
instrumentalities remains liable, as borrower or guarantor, to the Bank and such amount
may, at the option of the Bank be applied on any such liability as it matures. No amount
shall be withheld on account of the liability of the former member resulting from its
subscription for shares in accordance with paragraphs 4, 5 and 7 of Article 6 of this
Agreement. In any event, no amount due to a member for its shares shall be paid until
six (6) months after the date upon which the member ceases to be a member;

3.
The payment for shares repurchased by the Bank under this Article shall
be governed by the following conditions:

2.
At the time a member ceases to be a member, the Bank shall arrange for
WKHUHSXUFKDVHRIVXFKIRUPHUPHPEHU¶VVKDUHVDVDSDUWRIWKHVHWWOHPHQWRIDFFRXQWV
with such former member in accordance with the provisions of this Article. For this
purpose, the purchase price of the shares shall be the value shown by the books of the
Bank on the date of cessation of membership, with the original purchase price of each
share being its maximum value.

1.
After the date on which a member ceases to be a member, such former
member shall remain liable for its direct obligations to the Bank and for its contingent
liabilities to the Bank so long as any part of the loans, equity investments or guarantees
contracted before it ceased to be a member are outstanding; but it shall cease to incur
such liabilities with respect to loans, equity investments and guarantees entered into
thereafter by the Bank and to share either in the income or the expenses of the Bank.

Article 39:

2.
While under suspension, a member shall not be entitled to exercise any
rights under this Agreement, except the right of withdrawal, but shall remain subject to
all its obligations.



,IDPHPEHUIDLOVWRIXO¿ODQ\RILWVREOLJDWLRQVWRWKH%DQNWKH%DQN
may suspend its membership by decision of a majority of not less than two-thirds of
the Governors, representing not less than two-thirds of the total voting power of the
members. The member so suspended shall automatically cease to be a member one
year from the date of its suspension unless a decision is taken by not less than the same
majority to restore the member to good standing.

Article 38:

2.
Withdrawal by a member shall become effective, and its membership
VKDOOFHDVHRQWKHGDWHVSHFL¿HGLQLWVQRWLFHEXWLQQRWHYHQWOHVVWKDQVL[  PRQWKV
after such notice is received by the Bank. However, at any time before the withdrawal
EHFRPHV¿QDOO\HIIHFWLYHWKHPHPEHUPD\QRWLI\WKH%DQNLQZULWLQJRIWKHFDQFHOODWLRQ
of its notice of intention to withdraw.

1.
Any member may withdraw from the Bank at any time by transmitting
DQRWLFHLQZULWLQJWRWKH%DQNDWLWVSULQFLSDORI¿FH

Article 37:

Chapter VII: Withdrawal and suspension of
membership: temporary suspension and termination of
operation

138

Termination of operations

Liability of members and payments of claims

Distribution of assets

(i)

all liabilities to creditors have been discharged or provided for;

29

3.
Any member receiving assets distributed pursuant to this Article shall
enjoy the same rights with respect to such assets as the Bank enjoyed prior to their
distribution.

2.
Any distribution of the assets of the Bank to the members shall be in
proportion to the capital stock held by each member and shall be effected at such times
and under such conditions as the Bank shall deem fair and equitable. The shares of
assets distributed need not be uniform as to type of assets. No member shall be entitled
to receive its share in such a distribution of assets until it has settled all of its obligations
to the Bank.

(ii)
the Board of Governors has decided by a vote of not less than
two-thirds of the Governors, representing not less than three-fourths of the total voting
power of the members, to make a distribution.

and

1.
No distribution under this Chapter shall be made to members on account
of their subscriptions to the capital stock of the Bank until:

Article 43:



&UHGLWRUVRQRUGLQDU\RSHUDWLRQVKROGLQJGLUHFWFODLPVVKDOOEHSDLG¿UVW
out of the assets of the Bank, secondly out of the payments to be made to the Bank
in respect of unpaid paid-in shares, and then out of payments to be made to the Bank
in respect of callable capital stock. Before making any payments to creditors holding
direct claims, the Board of Directors shall make such arrangements as are necessary,
in its judgment, to ensure a pro rata distribution among holders of direct and holders of
contingent claims.

1.
In the event of termination of the operations of the Bank, the liability
of all members for all uncalled subscriptions to the capital stock of the Bank shall
continue until all claims of creditors; including all contingent claims, shall have been
discharged.

Article 42:


7KH%DQNPD\WHUPLQDWHLWVRSHUDWLRQVE\WKHDI¿UPDWLYHYRWHRIQRWOHVVWKDQ
two-thirds of the Governors, representing not less than three-fourths of the total voting
power of the members. Upon such termination of operations the Bank shall forthwith
cease all activities, except those incident to the orderly realization, conservation and
preservation of its assets and settlement of its obligations.

Article 41:

Purposes of chapter

Status of the Bank

to institute legal proceedings.

(iii)

Immunity of assets from seizure

Immunity of archives

Freedom of assets from restrictions
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To the extent necessary to carry out the purpose and functions of the Bank and
subject to the provisions of this Agreement, all property and assets of the Bank shall be
free from restrictions, regulations, controls and moratoria of any nature.

Article 49:

The archives of the Bank, and in general all documents belonging to it or held
by it, shall be inviolable.

Article 48:

Property and assets of the Bank, wheresoever located and by whomsoever held,
VKDOOEHLPPXQHIURPVHDUFKUHTXLVLWLRQFRQ¿VFDWLRQH[SURSULDWLRQRUDQ\RWKHUIRUP
of taking or foreclosure by executive or legislative action.

Article 47:

Actions may be brought against the Bank only in a court of competent jurisdiction
LQWKHWHUULWRU\RIDFRXQWU\LQZKLFKWKH%DQNKDVDQRI¿FHKDVDSSRLQWHGDQDJHQW
for the purpose of accepting service or notice of process, or has issued or guaranteed
securities. No actions shall, however, be brought by members or persons acting for or
deriving claims from members. The property and assets of the Bank shall, wheresoever
located and by whomsoever held, be immune from all forms of seizure, attachment or
H[HFXWLRQEHIRUHWKHGHOLYHU\RI¿QDOMXGJPHQWDJDLQVWWKH%DQN

Position of the Bank with regard to judicial process

to acquire, and dispose of, immovable and movable property; and

(ii)

Article 46:

to contract;

(i)

The Bank shall possess full legal personality and, in particular, the full legal
capacity:

Article 45:


7R HQDEOH WKH %DQN WR IXO¿O LWV SXUSRVH DQG WKH IXQFWLRQV ZLWK ZKLFK LW LV
entrusted, the status, immunities, privileges and exemptions set forth in this Chapter
shall be accorded to the Bank in the territory of each member country.

Article 44:

Chapter VIII: Status, immunities, privileges and
exemptions
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Privilege for communications

,PPXQLWLHVRIRI¿FHUVDQGHPSOR\HHV

3ULYLOHJHVRIRI¿FHUVDQGHPSOR\HHV

Exemption from taxation

31



:LWKLQWKHVFRSHRILWVRI¿FLDODFWLYLWLHVWKH%DQNLWVDVVHWVSURSHUW\
and income shall be exempt from all direct taxes.

Article 53:

2.
The spouses and immediate dependants of those Directors, Alternate
'LUHFWRUVRI¿FHUVHPSOR\HHVDQGH[SHUWVRIWKH%DQNZKRDUHUHVLGHQWLQWKHFRXQWU\
LQZKLFKWKHSULQFLSDORI¿FHRIWKH%DQNLVORFDWHGVKDOOEHDFFRUGHGRSSRUWXQLW\WR
take employment in that country. The spouses and immediate dependants of those
'LUHFWRUV $OWHUQDWH 'LUHFWRUV RI¿FHUV HPSOR\HHV DQG H[SHUWVRI WKH %DQN ZKR DUH
UHVLGHQWLQDFRXQWU\LQZKLFKDQ\DJHQF\RUEUDQFKRI¿FHRIWKH%DQNLVORFDWHGVKRXOG
wherever possible, in accordance with the national law of that country, be accorded
VLPLODU RSSRUWXQLW\ LQ WKDW FRXQWU\ 7KH %DQN VKDOO QHJRWLDWH VSHFL¿F DJUHHPHQWV
implementing the provisions of this paragraph with the country in which the principal
RI¿FHRIWKH%DQNLVORFDWHGDQGDVDSSURSULDWHZLWKWKHRWKHUFRXQWULHVFRQFHUQHG

(ii)
shall be granted the same treatment in respect of travelling
IDFLOLWLHV DV LV DFFRUGHG E\ PHPEHUV WR UHSUHVHQWDWLYHV RI¿FLDOV DQG HPSOR\HHV RI
comparable rank of other members.

(i)
not being local nationals, shall be accorded the same immunities
from immigration restrictions, alien registration requirements and national service
obligations, and the same facilities as regards exchange regulations, as are accorded
E\PHPEHUVWRWKHUHSUHVHQWDWLYHVRI¿FLDODQGHPSOR\HHVRIFRPSDUDEOHUDQNRIRWKHU
members; and



$OO*RYHUQRUV'LUHFWRUV$OWHUQDWHVRI¿FHUVDQGHPSOR\HHVRIWKH%DQN
and experts of the Bank performing missions for the Bank:

$UWLFOH


$OO*RYHUQRUV'LUHFWRUV$OWHUQDWHVRI¿FHUVDQGHPSOR\HHVRIWKH%DQNDQG
experts performing missions for the Bank shall be immune from legal process with
UHVSHFWWRDFWVSHUIRUPHGE\WKHPLQWKHLURI¿FLDOFDSDFLW\H[FHSWZKHQWKH%DQNZDLYHV
WKLVLPPXQLW\DQGVKDOOHQMR\LQYLRODELOLW\RIDOOWKHLURI¿FLDOSDSHUVDQGGRFXPHQWV
This immunity shall not apply, however, to civil liability in the case of damage arising
IURPDURDGWUDI¿FDFFLGHQWFDXVHGE\DQ\VXFK*RYHUQRU'LUHFWRU$OWHUQDWHRI¿FHU
employee or expert.

$UWLFOH


7KHRI¿FLDOFRPPXQLFDWLRQVRIWKH%DQNVKDOOEHDFFRUGHGE\HDFKPHPEHUWKH
VDPHWUHDWPHQWWKDWLWDFFRUGVWRWKHRI¿FLDOFRPPXQLFDWLRQVRIDQ\RWKHUPHPEHU

Article 50:
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(ii)
if the sole jurisdictional basis for such taxation is the place or
FXUUHQF\LQZKLFKLWLVLVVXHGPDGHSD\DEOHRUSDLGRUWKHORFDWLRQRIDQ\RI¿FHRU
place of business maintained by the Bank.

(i)
which discriminates against such obligation or security solely
because it is issued by the Bank, or

9.
No tax of any kind shall be levied on any obligation or security issued by
the Bank, including any dividend or interest thereon, by whomsoever held:

8.
Paragraph 6 of this Article shall not apply to pensions and annuities paid
by the Bank.

7.
Notwithstanding the provisions of paragraph 6 of this Article, a member
PD\GHSRVLWZLWKLWVLQVWUXPHQWRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDODGHFODUDWLRQ
that such member retains for itself, its political subdivisions or its local authorities the
right to tax salaries and emoluments paid by the Bank to citizens or nationals of such
member. The Bank shall be exempt from any obligation for the payment, withholding or
collection of such taxes. The bank shall not make any reimbursement for such taxes.



'LUHFWRUV $OWHUQDWH 'LUHFWRUV RI¿FHUV DQG HPSOR\HHV RI WKH %DQN
VKDOOEHVXEMHFWWRDQLQWHUQDOHIIHFWLYHWD[IRUWKHEHQH¿WRIWKH%DQNRQVDODULHVDQG
emoluments paid by the Bank, subject to conditions to be laid down and rules to be
adopted by the Board of Governors within a period of one year from the date of entry
into force of this Agreement. From the date on which this tax is applied, such salaries
and emoluments shall be exempt from national income tax. The members may, however,
take into account the salaries and emoluments thus exempt when assessing the amount
of tax to be applied to income from other sources.

5.
The provisions of this Article shall not apply to taxes or duties which are
no more than charges for public utility services.

4.
Goods acquired or imported and exempted under this Article shall not
be sold, hired out, lent or given away against payment or free of charge, except in
accordance with conditions laid down by the members which have granted exemptions
or reimbursements.

3.
Goods imported by the Bank and necessary for the exercise of its
RI¿FLDODFWLYLWLHVVKDOOEHH[HPSWIURPDOOLPSRUWGXWLHVDQGWD[HVDQGIURPDOOLPSRUW
prohibitions and restrictions. Similarly goods exported by the Bank and necessary for
WKHH[HUFLVHRILWVRI¿FLDODFWLYLWLHVVKDOOEHH[HPSWIURPDOOH[SRUWGXWLHVDQGWD[HVDQG
from all export prohibitions and restrictions.

2.
When purchases or services of substantial value and necessary for the
H[HUFLVHRIWKHRI¿FLDODFWLYLWLHVRIWKH%DQNDUHPDGHRUXVHGE\WKH%DQNDQGZKHQ
the price of such purchases or services includes taxes or duties, the member that has
OHYLHGWKHWD[HVRUGXWLHVVKDOOLIWKH\DUHLGHQWL¿DEOHWDNHDSSURSULDWHPHDVXUHVWR
grant exemption from such taxes or duties or to provide for their reimbursement.
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Implementation of Chapter

Waiver of immunities, privileges and exemptions

33

The immunities, privileges and exemptions conferred under this Chapter are
granted in the interest of the Bank. The Board of Directors may waive to such extent
and upon such conditions as it may determine any of the immunities, privileges and
exemptions conferred under this Chapter in cases where such action would, in its
opinion, be appropriate in the best interests of the Bank. The President shall have the
right and the duty to waive any immunity, privilege or exemption in respect of any
RI¿FHUHPSOR\HHRUH[SHUWRIWKH%DQNRWKHUWKDQWKH3UHVLGHQW9LFH3UHVLGHQWZKHUH
in his or her opinion, the immunity, privilege or exemption would impede the course
of justice and can be waived without prejudice to the interests of the Bank. In similar
circumstances and under the same conditions, the Board of Directors shall have the
right and the duty to waive any immunity, privilege or exemption in respect of the
President and each Vice-President.

Article 55:

Each member shall promptly take such action as is necessary for the purpose of
implementing the provisions of this Chapter and shall inform the Bank of the detailed
action which it has taken.

Article 54:

(ii)
if the sole jurisdictional basis for such taxation is the location of
DQ\RI¿FHSODFHRIEXVLQHVVPDLQWDLQHGE\WKH%DQN

(i)
which discriminates against such obligation or security solely
because its guarantied by the Bank, or

10.
No tax of any kind shall be levied on any obligation or security guarantied
by the Bank, including any dividend or interest thereon, by whomsoever held:
Amendments

Amendments, interpretation, arbitration

Notwithstanding paragraph 1 of this Article:

the right to withdraw from the Bank;

WKHSXUSRVHDQGIXQFWLRQVRIWKH%DQNGH¿QHGE\$UWLFOHV
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3.
Amendments shall enter into force for all members three (3) months
after the date of the formal communication provided for in paragraphs 1 and 2 of this
$UWLFOHXQOHVVWKH%RDUGRI*RYHUQRUVVSHFL¿HVDGLIIHUHQWSHULRG

When the requirements for accepting any such proposed
amendment have been met, the Bank shall certify that fact by formal communication
addressed to all members.

(ii)
acceptance by not less than three-fourths of the members having
QRWOHVVWKDQHLJKW\¿YH  SHUFHQWRIWKHWRWDOYRWLQJSRZHURIWKHPHPEHUVVKDOO
be required in the case of any amendment modifying paragraph 4 of Article 8 of this
Agreement.




G
1 and 2 of this Agreement;

(c)
the limitations on liability provided for in paragraph 7 of
Article 5 of this Agreement; and

(b)
the rights pertaining to purchase of capital stock provided
from in paragraph 3 of Article 5 of this Agreement;

(a)

(i)
acceptance by all members shall be required in the case of any
amendment modifying:

2.

1.
Any proposal to amend this Agreement, whether emanating from a
member, a Governor or the Board of Directors, shall be communicated to the Chairman
of the Board of Governors who shall bring the proposal before that Board. If the
proposed amendment is approved by the Board the Bank shall, by any rapid means
of communication, ask all members whether they accept the proposed amendment.
When not less than three-fourths of the members (including at least two countries from
&HQWUDODQG(DVWHUQ(XURSHOLVWHGLQ$QQH[$ KDYLQJQRWOHVVWKDQIRXU¿IWKVRIWKH
total voting power of the members, have accepted the proposed amendment, the Bank
shall certify that fact by formal communication addressed to all members.

Article 56:

Chapter IX:
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Interpretation and application

5DWL¿FDWLRQDFFHSWDQFHRUDSSURYDO

35

Whenever the approval or the acceptance of any member is required before any
act may be done by the Bank, except under Article 56 of this Agreement, approval or
acceptance shall be deemed to have been given unless the member presents an objection
ZLWKLQ VXFK UHDVRQDEOH SHULRG DV WKH %DQN PD\ ¿[ LQ QRWLI\LQJ WKH PHPEHU RI WKH
proposed act.
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2.
If this Agreement has not entered into force by 31 March 1991, the
Depository may convene a conference of interested prospective members to determine
WKHIXWXUHFRXUVHRIDFWLRQDQGGHFLGHDQHZGDWHE\ZKLFKLQVWUXPHQWVRIUDWL¿FDWLRQ
acceptance or approval shall be deposited.



7KLV$JUHHPHQWVKDOOHQWHULQWRIRUFHZKHQLQVWUXPHQWVRIUDWL¿FDWLRQ
acceptance or approval have been deposited by Signatories whose initial subscriptions
represent not less than two thirds of the total subscriptions set forth in Annex A,
including at least two countries from Central and Eastern Europe listed in Annex A.

Entry into force

Article 62:

Approval deemed given

Article 59:

2.
Any Signatory may become a party to this Agreement by depositing
DQLQVWUXPHQWRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDOXQWLORQH\HDUDIWHUWKHGDWHRILWV
entry into force or, if necessary, until such later date as may be decided by a majority of
Governors, representing a majority of the total voting power of the members.



7KH$JUHHPHQWVKDOOEHVXEMHFWWRUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDO
E\WKH6LJQDWRULHV,QVWUXPHQWVRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDOVKDOOVXEMHFWWR
paragraph 2 of this Article, be deposited with the Depository not later than 31 March
1991. The Depository shall duly notify the other Signatories of each deposit and the date
thereof.

$UWLFOH



7KH'HSRVLWRU\VKDOOFRPPXQLFDWHFHUWL¿HGFRSLHVRIWKLV$JUHHPHQWWR
all the Signatories.

3.
A Signatory whose instrument referred to in paragraph 1 of this Article
is deposited before the date on which this Agreement enters into force shall become
a member of the Bank on that date. Any other Signatory which complies with the
provisions of the preceding paragraph shall become a member of the Bank on the date
RQZKLFKLWVLQVWUXPHQWRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDOLVGHSRVLWHG

Arbitration

Signature and deposit

Final provisions

1.
This Agreement, deposited with the Government of the French Republic
(hereinafter called “the Depository”), shall remain open until 31 December 1990 for
signature by the prospective members whose names are set forth in Annex A to this
Agreement.

Article 60:

Chapter X:

If a disagreement should arise between the Bank and a member which has
ceased to be a member, or between the Bank and any member after adoption of a
decision to terminate the operations of the Bank, such disagreement shall be submitted
to arbitration by a tribunal of three (3) arbitrators, one appointed by the Bank, another
by the member or former member concerned, and the third, unless the parties otherwise
agree, by the President of the International Court of Justice or such other authority
as may have been prescribed by regulations adopted by the Board of Governors. A
PDMRULW\ YRWH RI WKH DUELWUDWRUV VKDOO EH VXI¿FLHQW WR UHDFK DGHFLVLRQ ZKLFK VKDOO EH
¿QDODQGELQGLQJXSRQWKHSDUWLHV7KHWKLUGDUELWUDWRUVKDOOKDYHIXOOSRZHUWRVHWWOHDOO
questions of procedure in any case where the parties are in disagreement with respect
thereto.

Article 58:

2.
In any case where the Board of Directors has given a decision under
paragraph 1 of this Article, any member may require that the question be referred to the
%RDUGRI*RYHUQRUVZKRVHGHFLVLRQVKDOOEH¿QDO3HQGLQJWKHGHFLVLRQRIWKH%RDUGRI
Governors, the Bank may, so far as it deems it necessary, act on the basis of the decision
of the Board of Directors.

1.
Any question of interpretation or application of the provisions of this
Agreement arising between any member and the Bank, or between any members of
the Bank, shall be submitted to the Board of Directors for its decision. If there is no
Director of its nationality in that Board, a member particularly affected by the question
under consideration shall be entitled to direct representation in the meeting of the
Board of Directors during such consideration. The representative of such member shall,
however, have no vote. Such right of representation shall be regulated by the Board of
Governors.

Article 57:
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Inaugural meeting and commencement of operations



(i)

shall elect the President;

$WLWV¿UVWPHHWLQJWKH%RDUGRI*RYHUQRUV

The Bank shall notify its members of the date of commencement of its
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Done at Paris on 29 May 1990 in a single original, whose English, French, German
and Russian texts are equally authentic, which shall be deposited in the archives of the
'HSRVLWRU\ZKLFKVKDOOWUDQVPLWDGXO\FHUWL¿HGFRS\WRHDFKRIWKHRWKHUSURVSHFWLYH
members whose names are set forth in Annex A.

3.
operations.

(iv)
shall make such other arrangements as appear to it necessary to
SUHSDUHIRUWKHFRPPHQFHPHQWRIWKH%DQN¶VRSHUDWLRQV

(iii)
shall make arrangements for determining the date of the
FRPPHQFHPHQWRIWKH%DQN¶VRSHUDWLRQVDQG

(ii)
shall elect the Directors of the Bank in accordance with Article
26 of this Agreement;



1.
As soon as this Agreement enters into force under Article 62 of this
$JUHHPHQWHDFKPHPEHUVKDOODSSRLQWD*RYHUQRU7KH'HSRVLWRU\VKDOOFDOOWKH¿UVW
meeting of the Board of Governors within sixty (60) days of entry into force of this
Agreement under Article 62 or as soon as possible thereafter.

Article 63:
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4,200
34,000
85,175

Portugal
Spain
United Kingdom

30,000

European Investment Bank

Israel

12,500
22,800
22,800
11,500

Norway
Sweden
Switzerland
Turkey

100

1,000
6,500

Iceland

Malta

12,500

Finland

200

1,000

Cyprus

Liechtenstein

22,800

Austria

B - Other European countries

30,000

European Economic Community

(b)

2,000
24,800

Netherlands

85,175

Italy
Luxembourg

3,000

6,500

Ireland

Greece

85,175

France

85,175

12,000

Denmark
Germany, Federal Republic of

22,800

Belgium

(a)

A - European Communities

Number
of shares

115.00

228.00

228.00

125.00

1.00

2.00

65.00

10.00

125.00

10.00

228.00

300.00

300.00

851.75

340.00

42.00

248.00

20.00

851.75

30.00

65.00

851.75

851.75

120.00

228.00

Capital subscription
(in million ECU)

Initial subscriptions to the authorized capital stock for prospective members
which may become members in accordance with Article 61

Annex A
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128.00

12,800
4,800

Poland

Romania

6,500
3,000
1,000
1,000

Korea, Republic of

Mexico

Morocco

New Zealand

1,000,000

10,000.00

1.25

1,000.00

10.00

10.00

30.00

65.00

851.75

10.00

340.00

100.00
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(*) Prospective members are listed under the above categories only for the purpose of
this Agreement. Recipient countries are referred to elsewhere in this Agreement as
Central and Eastern European countries.

Total

125

85,175

Japan

E - Non allocated shares

1,000

Egypt

100,000

34,000

Canada

United States of America

10,000

128.00

12,800

48.00
600.00

60,000

Australia

D - Non-European countries

Union of Soviet Socialist
Republics
Yugoslavia

79.00

7,900

Hungary

155.00

15,500

German Democratic Republic

128.00

79.00

12,800

7,900

Czechoslovakia

Bulgaria

C - Recipient countries

The provisions set out below in this Section shall apply exclusively to

D

WKRVH *RYHUQRUV ZKR YRWHG LQ WKH ¿UVW EDOORW IRU D SHUVRQ QRW
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7.
Any Governor, part of whose votes must be counted in order to raise the
total of votes cast for any person above 4.5 per cent shall be considered as casting all of
his or her votes for such person, even if the total votes for such person thereby exceed
5.5 per cent and shall not be eligible to vote in a further ballot.

6.
In determining whether the votes cast by a Governor are deemed to have
raised the total votes cast for any person above 5.5 per cent of the eligible votes, the 5.5
SHUFHQWVKDOOEHGHHPHGWRLQFOXGH¿UVWWKHYRWHVRIWKH*RYHUQRUFDVWLQJWKHODUJHVW
number of votes for such person, then the votes of the Governor casting the next largest
number and so on, until 5.5 per cent is reached.

(b)
those Governors whose votes for a person elected are deemed
under paragraphs 6 and 7 below of this Section to have raised the votes cast for that
person above 5.5 per cent of the eligible votes.



elected and

5.
Subject to paragraph 10 of this Section, if 11 persons are not elected on
WKH¿UVWEDOORWDVHFRQGEDOORWVKDOOEHKHOGLQZKLFKXQOHVVWKHUHZHUHQRPRUHWKDQ
FDQGLGDWHVWKHSHUVRQZKRUHFHLYHGWKHORZHVWQXPEHURIYRWHVLQWKH¿UVWEDOORWVKDOO
be ineligible for election and in which there shall vote only:

4.
Subject to paragraph 10 of this Section, the 11 persons receiving the
highest number of votes shall be Directors, except that no person who receives less than
4.5 per cent of the total of the votes which can be cast (eligible votes) in Section A shall
be considered elected.

3.
Each Governor eligible to vote shall cast for one person all of the votes to
which the member appointing him or her is entitled under paragraphs 1 and 2 of Article
29 of this Agreement.



&DQGLGDWHVIRUWKHRI¿FHRI'LUHFWRUVKDOOEHQRPLQDWHGE\6HFWLRQ$
Governors, provided that a Governor may nominate only one person. The election of
Directors shall be by ballot of Section A Governors.

1.
this Section.

Section A - Election of Directors by Governors representing Belgium, Denmark,
France, The Federal Republic of Germany, Greece, Ireland, Italy, Luxembourg,
The Netherlands, Portugal, Spain, The United Kingdom, The European
Economic Community and The European Investment Bank (hereinafter referred
to as Section A Governors)

Annex B
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The provisions set out below in this Section shall apply exclusively to
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4.
Subject to paragraph 10 of this Section, the 4 persons receiving the
highest number of votes shall be Directors, except that no person who receives less than
12 per cent of the total of the votes which can be cast (eligible votes) in Section B (i)
shall be considered elected.

3.
Each Governor eligible to vote shall cast for one person all of the votes to
which the member appointing him or her is entitled under paragraphs 1 and 2 of Article
29 of this Agreement.



&DQGLGDWHVIRUWKHRI¿FHRI'LUHFWRUVKDOOEHQRPLQDWHGE\6HFWLRQ%
(i) Governors provided that a Governor may nominate only one person. The election of
Directors shall be by ballot of Section B (i) Governors.

1.
this Section.

Section B (i) - Election of Directors by Governors representing those countries
listed in Annex A as Central and Eastern European Countries (recipient countries)
(hereinafter referred to as Section B (i) Governors)

Section B - Election of Directors by Governors representing other countries

10.
So long as any Signatory, or group of Signatories, whose share of the
total amount of capital subscriptions provided in Annex A is more than 2.4 per cent, has
QRWGHSRVLWHGLWVLQVWUXPHQWRUWKHLULQVWUXPHQWVRIUDWL¿FDWLRQDSSURYDORUDFFHSWDQFH
there shall be no election for one Director in respect of each such Signatory or group
of Signatories. The Governor or Governors representing such a Signatory or group of
Signatories shall elect a Director in respect of each Signatory or group of Signatories,
immediately after the Signatory becomes a member of the group of Signatories become
members. Such Director shall be deemed to have been elected by the Board of Governors
at its inaugural meeting, in accordance with paragraph 3 of Article 26 of this Agreement,
LIKHRUVKHLVHOHFWHGGXULQJWKHSHULRGLQZKLFKWKH¿UVW%RDUGRI'LUHFWRUVVKDOOKROG
RI¿FH

9.
In the case of an increase or decrease in the number of Directors to be
HOHFWHGE\6HFWLRQ$*RYHUQRUVWKHPLQLPXPDQGPD[LPXPSHUFHQWDJHVVSHFL¿HGLQ
paragraphs 4, 5, 6 and 7 of this Section shall be appropriately adjusted by the Board of
Governors.

8.
Subject to paragraph 10 of this Section, if, after the second ballot, 11
persons have not been elected, further ballots shall be held in conformity with the
principles and procedures laid down in this Section, until 11 persons have been elected,
provided that, if at any stage 10 persons are elected, notwithstanding the provisions of
paragraph 4 of this Section, the eleventh may be elected by a simple majority of the
remaining votes cast.
D

WKRVH *RYHUQRUV ZKR YRWHG LQ WKH ¿UVW EDOORW IRU D SHUVRQ QRW
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10.
So long as any Signatory, or group of Signatories, whose share of the
total amount of capital subscriptions provided in Annex A is more than 2.8 per cent, has
QRWGHSRVLWHGLWVLQVWUXPHQWRUWKHLULQVWUXPHQWVRIUDWL¿FDWLRQDSSURYDORUDFFHSWDQFH
there shall be no election for one Director in respect of each such Signatory or group
of Signatories. The Governor or Governors representing such a Signatory or group of
Signatories shall elect a Director in respect of each Signatory or group of Signatories,
immediately after the Signatory becomes a member or the group of Signatories become
members. Such Director shall be deemed to have been elected by the Board of Governors
at its inaugural meeting, in accordance with paragraph 3 of Article 26 of this Agreement,
LIKHRUVKHLVHOHFWHGGXULQJWKHSHULRGLQZKLFKWKH¿UVW%RDUGRI'LUHFWRUVVKDOOKROG
RI¿FH

9.
In the case of an increase or decrease in the number of Directors to be
HOHFWHGE\6HFWLRQ% L *RYHUQRUVWKHPLQLPXPDQGPD[LPXPSHUFHQWDJHVVSHFL¿HG
in paragraphs 4, 5, 6 and 7 of this Section shall be appropriately adjusted by the Board
of Governors.

8.
Subject to paragraph 10 of this Section, if, after the second ballot,
four persons have not been elected, further ballots shall be held in conformity with
the principles and procedures laid down in this Section, until four persons have been
elected, provided that, if at any stage three persons are elected, notwithstanding the
provisions of paragraph 4 of this Section, the fourth may be elected by a simple majority
of the remaining votes cast.

7.
Any Governor, part of whose votes must be counted in order to raise the
total of votes cast for any person above 12 per cent shall be considered as casting all or
his or her votes for such person, even if the total votes for such person thereby exceed
13 per cent and shall not be eligible to vote in a further ballot.

6.
In determining whether the votes cast by a Governor are deemed to have
raised the total votes cast for any person above 13 per cent of the eligible votes, the 13
SHUFHQWVKDOOEHGHHPHGWRLQFOXGH¿UVWWKHYRWHVRIWKH*RYHUQRUFDVWLQJWKHODUJHVW
number of votes for such person, then the votes of the Governor casting the next largest
number and so on, until 13 per cent is reached.

(b)
those Governors whose votes for a person elected are deemed
under paragraphs 6 and 7 below of this Section to have raised the votes cast for that
person above 13 per cent of the eligible votes.



elected and

5.
Subject to paragraph 10 of this Section, if 4 persons are not elected on
WKH¿UVWEDOORWDVHFRQGEDOORWVKDOOEHKHOGLQZKLFKXQOHVVWKHUHZHUHQRPRUHWKDQ
FDQGLGDWHVWKHSHUVRQZKRUHFHLYHGWKHORZHVWQXPEHURIYRWHVLQWKH¿UVWEDOORWVKDOO
be ineligible for election and in which there shall vote only:
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8.
Subject to paragraph 10 of this Section, if, after the second ballot,
four persons have not been elected, further ballots shall be held in conformity with
the principles and procedures laid down in this Section, until four persons have been
elected, provided that, if at any stage three persons are elected, notwithstanding the
provisions of paragraph 4 of this Section, the fourth may be elected by a simple majority
of the remaining votes cast.

7.
Any Governor, part of whose votes must be counted in order to raise the
total of votes cast for any person above 20.5 per cent shall be considered as casting all
of his or her votes for such person, even if the total votes for such person thereby exceed
21.5 per cent and shall not be eligible to vote in a further ballot.

6.
In determining whether the votes cast by a Governor are deemed to have
raised the total votes cast for any person above 21.5 per cent of the eligible votes, the
SHUFHQWVKDOOEHGHHPHGWRLQFOXGH¿UVWWKHYRWHVRIWKH*RYHUQRUFDVWLQJWKH
largest number of votes for such person, then the votes of the Governor casting the next
largest number and so on, until 21.5 per cent is reached.

(b)
those Governors whose votes for a person elected are deemed
under paragraphs 6 and 7 below of this Section to have raised the votes cast for that
person above 21.5 per cent of the eligible votes.



elected and

5.
Subject to paragraph 10 of this Section, if four persons are not elected on
WKH¿UVWEDOORWDVHFRQGEDOORWVKDOOEHKHOGLQZKLFKXQOHVVWKHUHZHUHQRPRUHWKDQ
IRXUFDQGLGDWHVWKHSHUVRQZKRUHFHLYHGWKHORZHVWQXPEHURIYRWHVLQWKH¿UVWEDOORW
shall be ineligible for election and in which there shall vote only:

4.
Subject to paragraph 10 of this Section, the four persons receiving the
highest number of votes shall be Directors, except that no person who receives less than
20.5 per cent of the votes which can be cast (eligible votes) in section B (ii) shall be
considered elected.

3.
Each Governor eligible to vote shall cast for one person all the votes to
which the member appointing him or her is entitled under paragraphs 1 and 2 of Article
29 of this Agreement.



&DQGLGDWHVIRUWKHRI¿FHRI'LUHFWRUVKDOOEHQRPLQDWHGE\6HFWLRQ%
(ii) Governors provided that a Governor may nominate only one person. The election of
Directors shall be by ballot of Section B (ii) Governors.

1.
this Section.

Section B (ii) - Election of Directors by Governors representing those countries
listed in Annex A as other European countries (hereinafter referred to as Section
B (ii) Governors)

The provisions set out below in this Section shall apply exclusively to
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(b)
those Governors whose votes for a person elected are deemed
under paragraphs 6 and 7 below of this Section to have raised the votes cast for that
person above 9 per cent of the eligible votes.



elected and

5.
Subject to paragraph 10 of this Section, if four persons are not elected on
WKH¿UVWEDOORWDVHFRQGEDOORWVKDOOEHKHOGLQZKLFKXQOHVVWKHUHZHUHQRWPRUHWKDQ
IRXUFDQGLGDWHVWKHSHUVRQZKRUHFHLYHGWKHORZHVWQXPEHURIYRWHVLQWKH¿UVWEDOORW
shall be ineligible for election and in which there shall vote only:

4.
Subject to paragraph 10 of this Section, the four persons receiving the
highest number of votes shall be Directors, except that no person who receives less than
8 per cent of the total of the votes which can be cast (eligible votes) in Section B (iii)
shall be considered elected.

3.
Each Governor eligible to vote shall cast for one person all of the votes to
which the member appointing him or her is entitled under paragraphs 1 and 2 of Article
29 of the Agreement.



&DQGLGDWHVIRUWKHRI¿FHRI'LUHFWRUVKDOOEHQRPLQDWHGE\6HFWLRQ%
(iii) Governors provided that a Governor may nominate only one person. The election
of Directors shall be by ballot of Section B (iii) Governors.

1.
this Section.

Section B (iii) - Election of Directors by Governors representing those countries
listed in Annex A as Non-European countries (hereinafter referred to as Section
B (iii) Governors)

10.
So long as any Signatory, or group of Signatories, whose share of the
total amount of capital subscriptions provided in Annex A is more than 2.8 per cent, has
QRWGHSRVLWHGLWVLQVWUXPHQWRUWKHLULQVWUXPHQWVRIUDWL¿FDWLRQDSSURYDORUDFFHSWDQFH
there shall be no election for one Director in respect of each such Signatory or group
of Signatories. The Governor or Governors representing such a Signatory or group of
Signatories shall elect a Director in respect of each Signatory or group of Signatories,
immediately after the Signatory becomes a member or the group of Signatories become
members. Such Director shall be deemed to have been elected by the Board of Governors
at its inaugural meeting, in accordance with paragraph 3 of Article 26 of this Agreement,
LIKHRUVKHLVHOHFWHGGXULQJWKHSHULRGLQZKLFKWKH¿UVW%RDUGRI'LUHFWRUVVKDOOKROG
RI¿FH

9.
In the case of an increase or decrease in the number of Directors to be
HOHFWHGE\VHFWLRQ% LL *RYHUQRUVWKHPLQLPXPDQGPD[LPXPSHUFHQWDJHVVSHFL¿HG
in paragraphs 4, 5, 6 and 7 of this Section shall be appropriately adjusted by the Board
of Governors.
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If the Board of Governors decides, in accordance with paragraph 3 of Article
26 of this Agreement, to increase or decrease the size, or revise the composition, of the
Board of Directors, in order to take into account changes in the number of members
RIWKH%DQNWKH%RDUGRI*RYHUQRUVVKDOO¿UVWFRQVLGHUZKHWKHUDQ\DPHQGPHQWVDUH
required to this Annex and may make any such amendments as it deems necessary as
part of such decision.

Section C - Arrangements for the election of Directors representing countries not
listed in Annex A

10.
So long as any Signatory, or group of Signatories, whose share of the
total amount of capital subscriptions provided in Annex A is more than 5 per cent, has
QRWGHSRVLWHGLWVLQVWUXPHQWRUWKHLULQVWUXPHQWVRIUDWL¿FDWLRQDSSURYDORUDFFHSWDQFH
there shall be no election for one Director in respect of each such Signatory or group
of Signatories. The Governor or Governors representing such a Signatory or group of
Signatories shall elect a Director in respect of each Signatory or group of Signatories,
immediately after the Signatory becomes a member or the group of Signatories become
members. Such Director shall be deemed to have been elected by the Board of Governors
at its inaugural meeting, in accordance with paragraph 3 of Article 26 of this Agreement,
LIKHRUVKHLVHOHFWHGGXULQJWKHSHULRGLQZKLFKWKH¿UVW%RDUGRI'LUHFWRUVVKDOOKROG
RI¿FH

9.
In the case of an increase or decrease in the number of Directors to be
HOHFWHGE\6HFWLRQ% LLL *RYHUQRUVWKHPLQLPXPDQGPD[LPXPSHUFHQWDJHVVSHFL¿HG
in paragraphs 4, 5, 6, and 7 of this Section shall be appropriately adjusted by the Board
of Governors.

8.
Subject to paragraph 10 of this Section, if, after the second ballot,
four persons have not been elected, further ballots shall be held in conformity with
the principles and procedures laid down in this Section, until four persons have been
elected, provided that, if at any stage three persons are elected, notwithstanding the
provisions of paragraph 4 of this Section, the fourth may be elected by a simple majority
of the remaining votes cast.

7.
Any Governor, part of whose votes must be counted in order to raise the
total of votes cast for any person above 8 per cent shall be considered as casting all of
his or her votes for such person, even if the total votes for such person thereby exceed 9
per cent and shall not be eligible to vote in a further ballot.

6.
In determining whether the votes cast by a Governor are deemed to have
raised the total votes cast for any person above 9 per cent of the eligible votes, the 9
SHUFHQWVKDOOEHGHHPHGWRLQFOXGH¿UVWWKHYRWHVRIWKH*RYHUQRUFDVWLQJWKHODUJHVW
number of votes for such person, then the votes of the Governor casting the next largest
number and so on, until 9 per cent is reached.

46

A decision by any Governor not to participate in voting for the election of a
Director shall not affect the calculation of the eligible votes to be made under Section
A, Section B (i), Section B (ii) or Section B (iii) of this Annex.

Any Governor who does not participate in voting for the election or whose vote
does not contribute to the election of a Director under Section A or Section B (i) or
Section B (ii) or Section B (iii) of this Annex may assign the votes to which he or she is
HQWLWOHGWRDVHOHFWHG'LUHFWRUSURYLGHGWKDWVXFK*RYHUQRUVKDOO¿UVWKDYHREWDLQHGWKH
agreement of all those Governors who have elected that Director to such assignments.

Section D - Assignment of votes
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Head of Soviet Delegation
Chairman of the Board
of the State Bank of the USSR
Victor V. GERASHCHENKO

Please accept, Mr. Chairman, the assurance of my highest consideration.


,DPFRQ¿GHQWWKDWFRQWLQXLQJHFRQRPLFUHIRUPVLQWKH6RYLHW8QLRQZLOOLQHYLWDEO\SURPRWH
WKH H[SDQVLRQ RI WKH %DQN¶V DFWLYLWLHV LQWR WKH WHUULWRU\ RI WKH 6RYLHW 8QLRQ +RZHYHU WKH 8665
being interested in securing the multilateral character of the Bank, will not choose that at any time
in future the Soviet borrowings will exceed an amount consistent with maintaining the necessary
GLYHUVLW\LQWKH%DQN¶VRSHUDWLRQVDQGSUXGHQWOLPLWVRQLWVH[SRVXUH

During that period, the Soviet Union wishes that the Bank will provide technical assistance and
RWKHUW\SHVRIDVVLVWDQFHGLUHFWHGWR¿QDQFHLWVSULYDWHVHFWRUWRIDFLOLWDWHWKHWUDQVLWLRQRIVWDWHRZQHG
enterprises to private sector ownership and control and to help enterprises operating competitively
and moving to participation in the market-oriented economy, subject to the proportion set forth in
paragraph 3 of Article 11 of this Agreement. The total amount of any assistance thus provided by the
Bank would not exceed the total amount of the cash disbursed and the promissory notes issued by the
Soviet Union for its shares.


,ZRXOGOLNHWRLQIRUP\RXWKDWP\JRYHUQPHQWLVSUHSDUHGWROLPLWLWVDFFHVVWRWKH%DQN¶V
resources, pursuant to paragraph 4 of Article 8 of the Articles of Agreement of the Bank, for a period
of three years starting from the entry into force of the Articles of Agreement of the Bank.

In this connection I would like to assure you, dear Mr. Chairman, that the intentions of the
Soviet Union to become an equal member of the Bank account primarily for its will to establish a new
institution of multilateral cooperation so as to foster historical reforms on the European continent.


$WWKHVDPHWLPHFHUWDLQGLI¿FXOWLHVODUJHO\VWHPIURPIHDUVRIDQXPEHURIFRXQWULHVWKDW
due to the size of its economy the Soviet Union may become the principal recipient of credits of the
Bank and therefore will narrow its capacity to extend aid to other Central and Eastern European
Countries.

As you know, the initiative of the President of France, M. F. Mitterrand, to establish the
European Bank for Reconstruction and Development for the purpose of facilitating the transition of
Central and Eastern European countries towards market-oriented economies has found understanding
and support on behalf of the Soviet authorities. The Soviet delegation participated in the sessions of
talks on drafting the constituent documents of the Bank. As a result the constituent countries have
reached considerable progress in drawing up the Agreement establishing the European Bank for
Reconstruction and Development.

Mr. Chairman,

To the Chairman of the Conference on the
Establishment of the European Bank
for Reconstruction and Development

Letter from the Head of the Soviet Delegation
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During the meetings to discuss the EBRD Articles, Delegates came to the view
that certain formulations in the text represented general understandings which needed
to be recorded, but which were not suitable for the Articles. It was therefore agreed
that the Chairman would produce this report summarizing these understandings and
WKDWWKHUHSRUWZRXOGIRUPSDUWRIWKH(%5'¶VEDVLFGRFXPHQWV IRUIXWXUHUHIHUHQFH
in interpreting the Articles. The explanatory paragraphs attached to this introduction,
which form the bulk of this report, should be viewed against that background. A Signing
Ceremony for the Agreement took place in Paris on 29 May 1990, in the presence of
President Mitterrand and many Ministers from countries participating in the Bank.

From the beginning it was envisaged that the meetings to discuss the setting up
of the Bank would be open to other countries as well as those of Central and Eastern
(XURSH7KH¿UVWPHHWLQJVRISRWHQWLDOPHPEHUVWRRNSODFHLQ3DULVRQDQG-DQXDU\
1990, with representatives from all 24 members of the Organization for Economic
Cooperation and Development; Malta and Cyprus; eight Central and Eastern European
countries; the European Economic Community and the European Investment Bank. At
meetings from 8 to 11 March 1990, these Delegates were joined by representatives from
Egypt, Israel, the Republic of Korea, Liechtenstein and Morocco and on 8 and 9 April
DOVRE\UHSUHVHQWDWLYHVIURP0H[LFR7KH¿QDOQHJRWLDWLRQVZHUHLQ3DULVRQ0D\
1990.

The European Bank for Reconstruction and Development (EBRD) stems from
an initiative by President Mitterrand of France, strongly endorsed by the European
Council at Strasbourg on 9 December 1989, as a positive reaction from the European
Community to the dramatic political and economic changes in Central and Eastern
Europe.

Chairman’s Report on the Agreement Establishing
the European Bank for Reconstruction and
Development
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7.
In the same paragraph, Delegates also understood that “other related
bodies and any entity, whether public or private” included such bodies as the Council of
Europe (and in particular the Social Development Fund), the International Investment
Bank, the Nordic Investment Bank and the Economic Commission for Europe. Delegates
noted that the Bank was free, in accordance with paragraph 1 subparagraph (viii) of
Article 20 of the Agreement, to enter into agreements of co-operation with any such
body.

6.
In continuing that the close co-operation should be “with all its members”,
Delegates had especially in mind the important role of the European Economic
Community and the European Investment Bank.

5.
In paragraph 2, Delegates believed it essential that the Bank should work
in “close co-operation” with the IMF and the World Bank Group (including the IFC
DQG0,*$ VRDVWRHQVXUHFRPSDWLELOLW\ZLWKWKHLUDFWLYLWLHVDQGWREHQH¿WIURPWKHLU
experience and expertise, as well as to ensure that recipient member countries were
pursuing sound economic programmes.

4.
In paragraph 1, subparagraph (vii), Delegates recognized the serious
environmental problems in Central and Eastern Europe, and emphasized that principles
of environmentally sound development must be integrated into the full range of the
%DQN¶VRSHUDWLRQV7KXV'HOHJDWHVLQWHQGHG³LQWKHIXOOUDQJHRILWVDFWLYLWLHV´WRLQFOXGH
DOO RI WKH %DQN¶V DFWLYLWLHV LQFOXGLQJ WHFKQLFDO DVVLVWDQFH DQG DOO VSHFLDO RSHUDWLRQV
DQG QRW PHUHO\ WKDW WKH %DQN VKRXOG EH DEOH WR SURYLGH VXSSRUWGLUHFWO\ IRU VSHFL¿F
environmental projects.

3.
In paragraph 1, subparagraph (iii), Delegates understood that
“infrastructure” might include training in managerial and technical skills.

2.
In paragraph 1, subparagraph (i), Delegates shared the view that “other
interested investors” covered both domestic and foreign investors.
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2.
In paragraph 3, Delegates agreed that the initial choice between ECU,
United States dollars or Japanese yen made by each member would apply to the payment
of all of the instalments mentioned in paragraph 1, as well as to the payments made as
a result of a call on the original capital.

1.
In paragraph 2, Delegates agreed that the drawdown of promissory notes
should be pro rata based on a schedule to be established by the Board of Directors
ZKRVKRXOGWDNHDFFRXQWRIWKHQHW¿QDQFLQJUHTXLUHPHQWEDVHGRQKLVWRULFDOUHVRXUFH
ÀRZV

Article 6

2.
Paragraph 4 provides for the possibility of decisions to allow individual
members to increase their shareholding in the Bank. Where such an increase is not
possible without an increase in the total capital stock, the pre-emptive rights and other
requirements of paragraph 3 are brought into play.

1.
Paragraph 3 requires the Board of Governors to review the adequacy
DQGFRPSRVLWLRQRIWKH%DQN¶VFDSLWDOVWRFNDWOHDVWHYHU\¿YH\HDUV$GHFLVLRQPD\
then be taken either to increase the capital stock or not. This paragraph lays down the
pre-emptive rights of all members in the event of an increase and stipulates that there
is no obligation upon any member to subscribe to new shares. These rights are then
protected by paragraph 2 of Article 56 of the Articles of Agreement.

Article 5

The essentially European character of the Bank lent itself to the denomination
of its original authorized capital stock in the European Currency Unit, the ECU.
Delegates understood the ECU to be at the centre of the European Monetary System
and formulated in relation to a basket of European Community currencies, the weights
RIZKLFKDUHUHH[DPLQHGE\(XURSHDQ&RPPXQLW\)LQDQFH0LQLVWHUVHYHU\¿YH\HDUV
or, on request, if the weight of any currency has changed by 25 per cent.

Article 4

2.
Delegations took note that the EIB and its participating members
FRQ¿UPHG WKDW WKH (,% KDG OHJDO SRZHU WR PDNH D FDSLWDO VXEVFULSWLRQ WR WKH %DQN
under the Statute of the European Investment Bank.

1.
Delegates agreed that both the European Economic Community and the
European Investment Bank (EIB) should be members, given the importance accorded
WRWKHLUUROHE\WKH(XURSHDQ&RPPXQLW\+HDGVRI6WDWHRU*RYHUQPHQWZKRKDG¿UVW
endorsed the idea of the Bank. It was not intended that their membership would be a
precedent for other organizations or Banks to become members of the Bank, or that
their membership would be used as a precedent for them to become members of other
organizations or other banks.

Article 2



'HOHJDWHVZHUHDQ[LRXVWRVKRZWKDWWKHIRFXVRIWKH%DQN¶VIXQFWLRQV
was the private sector but, given that the private sector in the potential recipient
countries was at present either small or non-existent, that the Bank would also support
the public sector in its transition from purely centralized control to demonopolization,
decentralization or privatization and to a competitive business environment, and would
assist recipient member countries in implementing structural and economic reforms,
only through the measures described in subparagraphs (i) to (viii) inclusive of paragraph
1 of this Article.

Article 3

Explanatory notes
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3.
In paragraph 2, Delegates intended the Board of Directors to make a rule
stipulating the maximum stake that the Bank should take in the equity of any enterprise,
EXW WKDW WKLV UXOH VKRXOG LQFOXGH SURYLVLRQ IRU H[FHSWLRQV LQ VSHFL¿F FLUFXPVWDQFHV
where this seemed desirable or necessary. Such circumstances might for instance arise
LID¿QDQFLQJSDUWQHUGHFLGHGWRUHGXFHLWVRZQVWDNHLQWKHUHOHYDQWHTXLW\

2.
In interpreting the meaning of “the total amount of outstanding loans,
equity investments and guarantees” in paragraph 1, Delegates shared the view that the
Board of Directors should exercise prudence in approving all such commitments in line
with its obligations under paragraph 1 of this Article.



the Bank.

Article 12

4.
Delegates intended that paragraph 1, subparagraph (ii)(c) of this Article
would be read together with subparagraph (vii) of Article 13. The Bank was not to
HQJDJH LQ XQGHUZULWLQJ ZKHQ SULYDWH VHFWRU VHFXULWLHV ¿UPV RU RWKHUV ZHUH DEOH WR
SURYLGHWKHUHOHYDQW¿QDQFLQJVHUYLFHVDQGIDFLOLWLHVRQUHDVRQDEOHWHUPV

3.
In paragraph 1 subparagraph (v), Delegates were aware that the
infrastructure needs of the potential recipient countries were immense but also that
there were existing bilateral and multilateral sources of help for that purpose. They
WKXV GHOLEHUDWHO\ OLPLWHG WKH %DQN¶V SRVVLEOH DFWLYLWLHV UHODWLQJ WR LQIUDVWUXFWXUH
reconstruction and development to those “necessary for private sector development and
the transition to a market-oriented economy”.

2.
Delegates emphasised, in relation to the reference to private ownership
and control in this Article, that control by private investors meant the ability effectively
to determine enterprise decisions and policies.

1.
This Article establishes the ways the Bank shall carry out its purpose
and functions, including in relation to regional projects. In describing recipients of Bank
¿QDQFLQJDQGDVVLVWDQFHDQGLQVHWWLQJOLPLWVRQ%DQN¿QDQFLQJDQGDVVLVWDQFHWRWKH
state sector, the Article seeks to take into account the different arrangements in the
different countries.

Article 11

In relation to the implementation of paragraph 3 of this Article, Delegates
understood that the same procedures and voting arrangements described in this
SDUDJUDSKIRUVXVSHQGLQJRURWKHUZLVHPRGLI\LQJDPHPEHU¶VDFFHVVWR%DQNUHVRXUFHV
VKRXOGDSSO\WRWKHUHYHUVHFLUFXPVWDQFHVQDPHO\ZKHQDPHPEHU¶VDFFHVVWR%DQN
resources was being reconsidered in the light of its resuming the implementation of
policies consistent with Article 1 of the Agreement.

Article 8
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5.
In sub-paragraph (x), Delegates intended the word “investments” to cover
WKH%DQN¶VORDQVDQGJXDUDQWHHVDVZHOODVLWVHTXLW\LQYHVWPHQWV,QFRQQHFWLRQZLWK
this provision it had seemed desirable to avoid writing into the Articles any requirement
that preference be given to any particular class or classes of purchasers. However, the
%DQNFRXOGRIWHQ¿QGLWQHFHVVDU\RUDSSURSULDWHZKHQPDNLQJDQLQYHVWPHQWWRJLYH
WRSULYDWHLQYHVWRUVZLWKZKLFKLWZDVDVVRFLDWHGLQWKHHQWHUSULVHDULJKWRI¿UVWUHIXVDO
ZLWKLQDUHDVRQDEOHWLPHOLPLWWRSXUFKDVHWKH%DQN¶VLQWHUHVWWKHUHLQ0RUHRYHULIWKH
Bank had various opportunities of selling an investment on roughly the same terms, it
should bear in mind, in deciding among them, the desirability of fostering local capital
markets.

4.
In sub-paragraph (vii), the intention of Delegates was that the Bank
should not compete with other organizations; rather, it should complement or supplement
H[LVWLQJ ¿QDQFLQJ SRVVLELOLWLHV 'HOHJDWHV DOVR XQGHUVWRRG WKDW ³¿QDQFLQJ´ DQG
“facilities” were broad terms involving the whole range of Bank operations, including
underwriting. Delegates intended this sub-paragraph to be read together with subparagraph (xi), where the latter applies.

3.
In sub-paragraph (ii), Delegates described the precise form of programme
lending in which the Bank could become involved as “projects, whether individual or in
WKHFRQWH[WRIVSHFL¿FLQYHVWPHQWSURJUDPPHV´VRDVWRPDNHFOHDUWKDWIDVWGLVEXUVLQJ
policy-based lending is not included.

2.
In sub-paragraph (i), the stipulation that the Bank should apply sound
banking principles to all its operations was meant to cover all of its activities, including
LWV¿QDQFLDOSROLFLHV IRUH[DPSOHLWVPDQDJHPHQWRIH[FKDQJHUDWHULVNV DQGQRWMXVW
the activities listed in the rest of the Article.

1.
Delegates expected that the operational principles set forth in this Article
would be supplemented by a more detailed and comprehensive statement of operating
policies to be adopted by the Board of Directors. This statement of policies would cover,
among other things: the extent to which the Bank would be expected to go to satisfy itself
WKDWWKHIXQGVZKLFKLWLQYHVWHGZHUHXVHGHI¿FLHQWO\DQGHFRQRPLFDOO\DQGZKHUHVXFK
funds were used for the purchase of goods, that the goods were bought on reasonable
WHUPVDQGLQIDYRXUDEOHPDUNHWVDQGWKHGHWDLOHGUHTXLUHPHQWV IRUWKHLGHQWL¿FDWLRQ
appraisal, monitoring, implementation and ex-post evaluation of all projects, including
WKHLUHFRQRPLFWHFKQLFDOPDQDJHULDO¿QDQFLDODQGHQYLURQPHQWDODVSHFWV

Article 13

4.
In paragraph 3, Delegates meant “disbursed equity investments” to be
interpreted as excluding any such investments as might subsequently have been disposed
of to the value achieved by such realization.
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4.
For the purpose of Article 11, paragraph 3, when the Bank does require a
member country guarantee to a state-owned enterprise (i.e. a guarantee by the member
or a public agency or instrumentality), the loan shall be considered as made to the
state sector unless that state-owned enterprise is in transition to private ownership and
control. A former state-owned enterprise which has achieved private ownership and
control shall be regarded as a private sector enterprise, and the Bank shall not require
member country guarantees on new loans to that enterprise.

3.
In reaching decisions on these issues, the Board would need to bear in
mind that a fundamental goal of the Bank was to develop a strong private sector in
eligible member countries. To ensure that private entrepreneurs took full responsibility
for their commercial undertakings, the Board shall follow the present practice of the
international Finance Corporation in not requiring a member government guarantee
on loans to private sector enterprises. It could take into account the fact that a stateowned enterprise would be more likely to respond quickly to market forces, and to
make the transition to market-oriented economies, if that enterprise could not rely on
a government guarantee to discharge its responsibilities under a Bank loan. The Board
could also set loan terms, pursuant to paragraph (xi) of Article 13, to compensate the
Bank for any commercial or other risks should it decide not to require a guarantee by a
member government.



7KHZRUGLQJRISDUDJUDSKRIWKLV$UWLFOHJLYHVWKH%DQNVRPHÀH[LELOLW\
to react according to circumstances and would permit the Board to consider a wide range
of factors in deciding a policy on guarantees for loans to state-owned enterprises.

1.
Paragraph 1 requires the Bank, in setting terms and conditions for its
¿QDQFLQJRSHUDWLRQVWRWDNHIXOODFFRXQWRIWKHQHHGWRVDIHJXDUGLWVLQFRPH'HOHJDWHV
envisaged that this requirement would avoid the risk of such operations being in practice
VXEVLGLVHGIURPWKHFRVWIUHHUHVRXUFHVDYDLODEOHWRWKH%DQNIURPPHPEHUV¶SDLGLQ
subscriptions.

Article 14

6.
In sub-paragraph (xii), Delegates agreed upon completely open
procurement (and not procurement open only to members), based on international
tendering, where appropriate, and believed that such tenders should be genuinely
competitive, in line with the GATT Agreement on Government Procurement. Private
sector enterprises in which the Bank held equity or debt might be encouraged, but
QRW REOLJHG WR XVH LQWHUQDWLRQDO WHQGHUV WR REWDLQ JRRGV RU VHUYLFHV HI¿FLHQWO\ DQG
economically. Delegates were also anxious to give less developed countries, who might
not become members, the opportunity to tender for Bank contracts, on equal terms with
Bank members, as a means of assisting their development process and of reassuring
them, through this original gesture, that the interest of shareholders in the new Bank
did not mean reduced interest in their traditional partners in development.
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Delegates agreed that the Bank would bear the cost of remuneration of not more
than four people working full time on Bank matters, in respect of each Directorship.

Article 24



'HOHJDWHVDJUHHGWKDWWKHDXWKRULW\VSHFL¿HGLQVXESDUDJUDSK LY RIWKLV
Article to guarantee securities in which the Bank had invested should not be used in the
case of securities which the Bank had acquired as part of its liquidity investments.

3.
In paragraph 1, sub-paragraph (iii), Delegates did not intend this provision
to prevent the Bank using private placement or other means of disposing of securities
in which it had invested, if an adequate secondary market in those securities did not
exist.

2.
Delegates agreed that underwriting should only represent a small part
RIWKH%DQN¶VDFWLYLWLHVLQYLHZRIWKH¿QDQFLDOULVNVLQYROYHGWKDWWKH%DQNVKRXOG
RQO\XQGHUWDNHXQGHUZULWLQJVHUYLFHVZKHQQHFHVVDU\WR¿OOPDUNHWJDSVDQGWKDWWKH
general power to underwrite would be subject to the provisions on underwriting in
Articles 11 and 13.

1.
In giving the Bank the general power to underwrite under this Article,
Delegates had in mind that the Bank could agree to take on to its own books, if necessary
and for a commission, some agreed portion of any shares and securities unsold as a
result of a public or private enterprise issuing equity share capital or securities. If the
issue proved a complete success such shares or securities would not need to be taken
XS E\ WKH %DQN ,I VRPH UHPDLQHG XQVROG KRZHYHU DQG LI WKH %DQN¶V XQGHUZULWLQJ
FRPPLWPHQWZDVLQYRNHGVXFKVKDUHVDQGVHFXULWLHVZRXOGWKHQIRUPSDUWRIWKH%DQN¶V
overall exposure in the country concerned and be subject to any limits applicable.

Article 20

Delegates understood that Special Funds accepted by the Bank would be assets
of the Bank for the purposes of the privileges and immunities provisions of the Articles.
Delegates envisaged that each Special Fund would be used and accounted for separately,
EXW WKLV ZDV QRW VSHFL¿HG VLQFH LW ZDV D PDWWHU IRU WKH VRXUFH RI HDFK VXFK )XQG WR
determine in consultation with the Bank.

Article 18

Delegates made no provision in respect of possible losses arising on special
RSHUDWLRQV'HOHJDWHVHQYLVDJHGWKDWWKH%DQNZRXOGPDNHVSHFL¿FDUUDQJHPHQWVZLWK
the source of each relevant Special Fund in the agreement governing its use, so as
to protect the separation of each type of resource in accordance with paragraph 2 of
Article 10.

Article 17
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Delegates intended that men and women should be given equal opportunities
in the recruitment process and in terms of service, training, promotion and career
development generally.

Article 30

3.
Delegates intended that, in the case of differing views on whether or
not issues involved “general policy”, decisions would be made by the Board on the
basis of advice from the Legal Counsel. In general, decisions on individual operations
would not involve such issues, but “general policy issues” would include, inter alia, the
budget; the annual programme of operations; borrowing policy, including borrowing
limits; interest rate policy; exchange risk management policy; the drawing down of
notes; underwriting policy and the organizational structure of the Bank.

2.
The intention in paragraph 3 was to allow split voting by Directors
representing more than one member, without making such voting obligatory.

1.
Delegates intended that members whose payments, including encashment
of promissory notes, fell short of the full amount due on the relevant dates to the Bank
in respect of their paid-in shares should forfeit the corresponding percentage of their
voting power unless and until the shortfall was made good.

Article 29

In paragraph 3, Delegates noted that usual practice in other International Financial
Institutions was not to permit a prospective borrower specially to be represented at the
Board.

Article 28

3.
Delegates agreed that Directors and their Alternates should be resident
at the headquarters of the Bank.
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7KHVH$UWLFOHVZHUHZRUGHGWRUHÀHFWUHFHQWLQWHUQDWLRQDOWKLQNLQJDQGSUDFWLFH
in accordance with the strong wishes of many Delegates.

Articles 51 and 55

Delegates accepted paragraph 2 of Article 52 in the light of the locations then
being considered for Bank operations.

Article 52

Delegates noted that this Article was almost exactly the same as Section 3 of
$UWLFOH9,,RIWKH,%5'¶V$UWLFOHVRI$JUHHPHQW7KH\KRSHGWKDWFRXUWVFRQVWUXLQJ
LWZRXOGGUDZRQWKHMXULVSUXGHQFHWKDWKDGHYROYHGLQFRQQHFWLRQZLWKWKH,%5'¶V
Articles.

Article 46

In paragraph 2, Delegates envisaged that all potential new members would join
the Bank by subscribing to share capital at par value, with no account being taken of
accumulated reserves. Delegates were thus concerned that those who later chose to
OHDYH WKH %DQN IRU DQ\ UHDVRQ VKRXOG QRW SUR¿W XQGXO\ E\ VR GRLQJ RU LQGHHG KDYH
DQ\ SUR¿W LQFHQWLYH WR GR VR LQ WKH HYHQW RI WKH ERRN YDOXH RI WKHLU VKDUHV KDYLQJ
greatly increased since their original purchase. The wording of this paragraph therefore
had the aim of ensuring that they should not get back more than they had paid in.
The reference to “shown by the books of the Bank” could permit adjustments in Bank
¿QDQFLDOVWDWHPHQWVWRUHÀHFWFXUUHQWDQGDFFXPXODWHGORVVHV

Article 39

Delegates were of the view that the principle behind paragraph 2 was that the
distribution of cash should be strictly proportional to the cash payments made by each
member, and the notes encashed, in respect of its paid-in shares.

Article 36

2.
Delegates were conscious that there might be little to report initially on
WKH%DQN¶VHQYLURQPHQWDOLPSDFWDQGWKDWWKHIRUPRIWKH¿UVWDQQXDOUHSRUWVRQWKLV
subject might be very different from later versions.

1.
Delegates agreed that there was no need to have a provision about
working languages in the Articles. The letter from the Conference Chairman to all
Delegates (copy attached to this Report) sets out the understanding of Delegates about
working languages.

1.
In paragraph 2 of this Article, Delegates hoped that as far as possible
Directors would also have a wide and well-balanced knowledge of Central and Eastern
(XURSH VR DV WR FRQWULEXWH FRPSHWHQWO\ WR WKH %DQN¶V SXUSRVH DQG IXQFWLRQV DV VHW
RXW LQ $UWLFOHV  DQG  DQG WR IXO¿O FRPSHWHQWO\ WKHLU REOLJDWLRQV LQ SDUDJUDSK  RI
Article 8.

2.
Delegates recognised the importance for the original member countries
from recipient countries listed in Annex A of maintaining at least four Directors for this
group, so as to allow each such country either its own Director or its own Alternate in
WKHHYHQWWKDWWKHOLVWRIVXFKFRXQWULHVLVPRGL¿HG'HOHJDWHVDJUHHGWKDWLQGHFLGLQJ
to increase or decrease the size, or revise the composition of the Board of Directors,
in order to take into account changed in the number of the members of the Bank, as
provided in paragraph 3 of this Article, the Board of Governors should take account of
this wish.

Article 35

Article 26
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Delegates intended that these Articles should be read in conjunction with Article
3URVSHFWLYHPHPEHUVZKRVLJQWKH$JUHHPHQWE\WKHGDWHVSHFL¿HGLQ$UWLFOHDQG
ZKRGHSRVLWLQVWUXPHQWVRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDOE\WKHGDWHVSHFL¿HG
in paragraph 1 or paragraph 2 of Article 61, shall become parties to the Agreement in
accordance with the Articles and shall, inter alia, be entitled to subscribe to the number
of shares allocated to them in Annex A. The terms and conditions of membership of
SURVSHFWLYHPHPEHUVZKRVLJQWKH$JUHHPHQWDIWHUWKHGDWHVSHFL¿HGLQ$UWLFOHDQG
RUZKRGHSRVLWWKHLULQVWUXPHQWVRIUDWL¿FDWLRQDFFHSWDQFHRUDSSURYDOODWHUWKDQWKH
date in paragraphs 1 or 2 of Article 61 will be determined by the Bank in accordance
with paragraph 2 of Article 3. In respect of the initial shares to be subscribed to by such
members, paragraph 2 of Article 3 should be read in conjunction with paragraph 2 of
Article 5.

Articles 60 and 61

6.
Delegates took note of the importance placed by some members on their
ULJKWWRWD[LQFRPHGHULYHGE\WKHLUUHVLGHQWVZKRDUHRI¿FHUVRUHPSOR\HHVRIWKH%DQN
The provisions of paragraph 6 and 7 of Article 53 do not preclude these members from
lodging appropriate reservations in accordance with international law.

5.
With respect to paragraphs 6 and 7, Delegates shared the view that the
Bank will regularly inform the members concerned, according to arrangements made
with such members, of the amount of the salaries and emoluments paid to its Directors,
$OWHUQDWHV RI¿FHUV DQG HPSOR\HHV LQ RUGHU WR HQDEOH WKHP WR WD[ WKRVH VDODULHV DQG
emoluments (paragraph 7) or to tax properly the income from other sources then the
exempt salaries and emoluments (paragraph 6).

4.
In paragraph 6, Delegates understood that the “internal effective tax”
was not a tax as that term is commonly used in tax treaties, national tax practice and so
forth, and was not a tax which is imposed in the exercise of sovereign power. In addition
WKH\ XQGHUVWRRG WKDW WKH %DQN¶V FRQWUDFWV RI HPSOR\PHQW ZRXOG FRQWDLQ SURYLVLRQV
regarding the “internal effective tax”.

3.
It was the common understanding of Delegates that “duties”, whilst
“import duties” and “export duties”, in paragraph 3, include customs duties.
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Delegates intended, immediately after the adoption of the Agreement by Heads
of Delegations, to start discussion on the possibility of transitional arrangements
allowing the operations of the bank to start as soon as possible after the date of entry
into force of that Agreement.

1.
With respect to Article 53, paragraphs 1, 2 and 3, Delegates shared the
view that members would accord the greatest deference to the Bank on whether a Bank
DFWLYLW\ZDV³RI¿FLDO´RUZKHWKHUDSXUFKDVHRIJRRGVDQGVHUYLFHVZDV³QHFHVVDU\´
IRU WKH ³RI¿FLDO´ DFWLYLWLHV RI WKH %DQN HJ D GXO\ DXWKRUL]HG SXUFKDVH RI JRRGV LV
WREHSUHVXPHGDV³QHFHVVDU\´IRUWKH³RI¿FLDO´DFWLYLWLHVRIWKH%DQN%H\RQGWKLV
Delegates shared the view that paragraph 2 was to be interpreted in the light of national
practices applicable to international organizations with similar provisions.

2.
It was accepted that nothing in Article 53 was to be interpreted as
preventing any member from granting greater exemption from taxation than that
provided for in this Article.

Article 62

Article 53
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These By-Laws are adopted under the authority of, and are intended to be complementary
to, the Agreement establishing the European Bank for Reconstruction and Development
(hereinafter referred to as the “Agreement”); and they shall be construed accordingly.

During our discussions about the European Bank for Reconstruction and Development,
we agreed to follow the normal practice of making no reference to the working
ODQJXDJHVLQWKH%DQN¶V6WDWXWHV7KLVOHWWHULVWKHUHIRUHWRUHFRUGWKHXQGHUVWDQGLQJ
we reached together, that the four languages of the authentic text of the Agreement,
PHQWLRQHGLQWKHWHVWLPRQLXPZRXOGEHWKH%DQN¶VZRUNLQJODQJXDJHVWREHXVHGE\
the Bank according to its day to day needs, and taking into consideration the interests
RIHI¿FLHQF\DQGHFRQRP\

7KH3ULQFLSDO2I¿FHRIWKH%DQNVKDOOEHORFDWHGLQ/RQGRQ



Rules of Procedure - Board of Governors

Conditions of service - Governors

Service

Conditions of service - Directors

60

(c)
When a Director or his or her Alternate is unable to attend to the
business of the Bank for reasons of health or similar reasons, the Director may appoint
a temporary Alternate to take his or her place. The temporary Alternate shall receive no
salary or compensation for expenses in this capacity for his or her services.

(b)
If he or she does not intend to be a full time Director of the Bank, such
'LUHFWRU VKDOO DV VRRQ DV SRVVLEOH DIWHU DVVXPLQJ RI¿FH DQG IURP WLPH WR WLPH DV
necessary, determine, in consultation with the President, how much time he or she and
his or her Alternate will devote to the business of the Bank.

(a)
Each Director and his or her Alternate shall devote to the activities of the
Bank such time and attention as the interests of the institution may require, and one or
RWKHUVKDOOQRUPDOO\EHDYDLODEOHDWWKH%DQN¶VSULQFLSDORI¿FH

(A)

Section 4:

Governors and their Alternates shall perform their duties without remuneration
from the Bank. Their expenses incurred in attending meetings of the Board of Governors
shall not be paid by the Bank.

Section 3:

All matters before the Board of Governors shall be governed by the Rules of
Procedure of the Board of Governors.

Section 2:

(b)
The Board of Directors may authorize the establishment of agencies or
EUDQFKRI¿FHVRIWKH%DQNDWDQ\SODFHLQWKHWHUULWRULHVRIDQ\PHPEHUZKHQHYHULW
LVQHFHVVDU\WRGRVRLQRUGHUWRIDFLOLWDWHWKHHI¿FLHQWFRQGXFWRIWKHEXVLQHVVRIWKH
Bank.

D

3ULQFLSDO2I¿FHDQGRI¿FHVRIWKH%DQN

6HFWLRQ

,QWKHHYHQWRIDFRQÀLFWEHWZHHQWKHSURYLVLRQVRIWKHVH%\/DZVDQGWKHSURYLVLRQV
of the Agreement, the provisions of the Agreement shall prevail. In the event of a
FRQÀLFWEHWZHHQWKHVH%\/DZVDQGDQ\UXOHVDQGUHJXODWLRQVDGRSWHGSXUVXDQWWRWKH
Agreement, the By-Laws shall prevail.

By-Laws of the European Bank for Reconstruction and
Development

Letter from the Chairman of the conference to all
delegations
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Remuneration

(a)

The Board of Directors may make appropriate provision whereby:

Expenses (travel and leave)

61

(b)
Any Director or Alternate Director who requests reimbursement
RU FRPSHQVDWLRQ IURP WKH %DQN IRU H[SHQVHV KH RU VKH KDV LQFXUUHG LQ IXO¿OOLQJ D
commission for the Bank, shall include in this request a statement to the effect that he
or she has not received, nor will he or she receive, reimbursement or compensation for
such expenses from any other source.

(ii)
Each full-time Director and Alternate Director resident in
London shall be entitled upon the completion of each two (2) years of continuous fulltime service in either or both capacities to receive a reasonable allowance for expenses
incurred for transportation of him or herself and his or her immediate family in making
a single round-trip journey for annual leave in the country of which he or she is a
national, provided that in the case of a Director, he or she is, at the date of beginning the
trip, in a term of service which will expire not less than six (6) months thereafter, and,
in the case of an Alternate, he or she is, at the date of beginning of the trip, serving in
a term of service which, even if there is a change of Director, is expected to expire not
less than six (6) months thereafter.

(i)
Each Director and Alternate Director shall be entitled to a
reasonable allowance for expenses which in the opinion of the Bank were incurred by
KLPRUKHULQWUDYHOOLQJRI¿FLDOO\ZLWKWKHFRQFXUUHQFHRIWKH%RDUGRI'LUHFWRUVWRWKH
country or countries he or she represents or on such other missions as the President may
request for the Bank.

(C)

(b)
Full-time Directors and Alternates resident in London may participate in
VXFKPHGLFDOSHQVLRQUHWLUHPHQWDQGRWKHUEHQH¿WVDVPD\EHHVWDEOLVKHGIRUWKHVWDII
of the Bank. Directors and Alternates who are not full-time or who are not resident in
/RQGRQVKDOOSDUWLFLSDWHLQVXFKPHGLFDOSHQVLRQUHWLUHPHQWDQGRWKHUEHQH¿WVDVVKDOO
be agreed with the President on a case-by-case basis with a view to ensuring that the
EHQH¿WVDYDLODEOHWRWKRVH'LUHFWRUVDQG$OWHUQDWHVDUHUHDVRQDEOHRQFHGXHDFFRXQW
has been taken of how much time he or she and his or her Alternate will devote to the
business of the Bank.

(a)
The Bank shall bear the cost of remuneration of any four people in respect
of each Directorship. If a Directorship chooses that its Director and his or her Alternate
shall be among those four, they shall receive a remuneration for the time of service
rendered to the Bank at such annual rates as shall be determined from time to time
by the Board of Governors. Remuneration as determined shall continue until changed
by the Board of Governors. Such remuneration shall be prorated, in accordance with
such provisions as the Board of Directors shall from time to time approve, according
to the time spent by the Director or Alternate in the service of the Bank, as evidenced
E\VXFKGHWDLOHGFHUWL¿FDWLRQVQHFHVVDU\WRHVWDEOLVKWKHH[DFWSHULRGVRIVHUYLFHIRUWKH
Bank. Remuneration shall be paid in accordance with the established procedures of the
Bank.

(B)

2I¿FHVHUYLFHV

Conditions of service - President

Conditions of service - Vice President(s)

Code of Conduct
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At its inaugural meeting the Board of Governors shall adopt, and may from time to
time revise, a Code of Conduct concerning inter alia personal investment holdings and
transactions which shall be binding on all Directors, their Alternates and temporary
$OWHUQDWHVWKH3UHVLGHQWDQG9LFH3UHVLGHQW V DQGRI¿FHUVDQGVWDIIRIWKH%DQN

Section 7:

The salary, and any other terms of remuneration, and any allowances, and the
WHUPRIRI¿FHWKHDXWKRULW\DQGIXQFWLRQVRIWKH9LFH3UHVLGHQW V VKDOOEHGHWHUPLQHGE\
the Board of Directors and included in his or her contract(s). The Vice President(s) may
participate in such medical, pension, retirement and other plans as may be established
for the staff of the Bank.

Section 6:

The salary, and any other terms of remuneration, and any allowances of the
President shall be determined by the Board of Governors on recommendation of the
Board of Directors and shall be included in his or her contract. The President may
participate in such medical, pension, retirement and other plans as may be established
for the staff of the Bank.

Section 5:

The Bank shall provide, subject to the provisions of sub-section B of this section,
VXFK VHFUHWDULDO DQG RWKHU VWDII VHUYLFHV RI¿FH VSDFH DQG RWKHU IDFLOLWLHV DV PD\ EH
necessary for the performance of the duties of the Directors and their Alternates.

'

(e)
In the interest of the Bank other appropriate arrangements consistent
with the By-Laws and their purposes may be made in individual cases, as determined
by the Board of Directors.

(d)
The term “full-time” shall be deemed to mean full-time service for the
Bank, excepting absences provided for by (a) of this sub-section and occasional other
SHULRGVRIDEVHQFHIURPWKHSULQFLSDORI¿FHRIWKH%DQN7KH³UHDVRQDEOHDOORZDQFH´
for expenses referred to in C (a) (i) above shall include appropriate costs of travel and
transportation and shall be based on the established policies and ceilings established by
the Bank.

(c)
Any Director or Alternate Director shall be entitled in accordance with
guidelines established by the Bank, to reimbursement of reasonable expenses which in
WKHRSLQLRQRIWKH%DQNZHUHLQFXUUHGE\KLPRUKHULQFRQQHFWLRQZLWKRI¿FLDO%DQN
business.
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Delegation of powers

Special representation of members at meetings of the Board of

Vacant directorships

Audits and budget

Application for membership of the Bank

Suspension of a member

64

Amendments to the By-Laws

63

Section 16:

Before any member is suspended from membership of the Bank, the matter shall
be considered by the Board of Directors, inter alia after a proposal by the President. The
3UHVLGHQWVKDOOLQIRUPWKHPHPEHUVXI¿FLHQWO\LQDGYDQFHRIWKHFRPSODLQWDJDLQVWLW
and shall give the member reasonable time to explain its case orally and in writing.
The Board of Directors shall recommend to the Board of Governors whatever action it
FRQVLGHUVDSSURSULDWH7KHPHPEHUVKDOOEHQRWL¿HGRIWKHUHFRPPHQGDWLRQDQGRIWKH
date on which the matter is to be considered by the Board of Governors, and it shall be
given reasonable time in which to present its case orally and in writing before the Board
of Governors. Any member may waive this right.

Section 15:

When submitting an application to the Board of Governors, with a
recommendation that the applicant country be admitted to membership, the Board of
Directors, inter alia after a report, in consultation with the applicant country, by the
President, shall recommend to the Board of Governors the number of shares of capital
stock to be subscribed and such other conditions as, in the opinion of the Board of
Directors, the Board of Governors may wish to prescribe.

Section 14:

(b)
The President shall prepare an annual administrative budget to be
presented to the Board of Directors for approval. The budget, as approved, shall be
presented to the Board of Governors at its next annual meeting. Notwithstanding the
above provision, the President shall submit to the Board of Directors for approval,
not later than 3 months after the inaugural meeting of the Board of Governors, the
DGPLQLVWUDWLYHEXGJHWRIWKH%DQNIRULWV¿UVW¿QDQFLDO\HDURIRSHUDWLRQV

(a)
The accounts of the Bank shall be audited in accordance with generally
accepted accounting principles at least once a year by independent external auditors
of international reputation chosen by the Board of Directors on the basis of a proposal
by the President, and on the basis of this audit the Board of Directors shall submit to
the Board of Governors for approval at its annual meeting a statement of accounts,
LQFOXGLQJDJHQHUDOEDODQFHVKHHWDQGDVWDWHPHQWRISUR¿WDQGORVV$VHSDUDWH¿QDQFLDO
statement shall be submitted for the operations of any Special Fund.

Section 13:

The Board of Governors may amend these By-Laws at any of its sessions or by
taking a vote without a meeting, in accordance with the provisions of Section 10 of the
Rules of Procedure of the Board of Governors.

Report of the Board of Directors

Financial year


7KH¿QDQFLDO\HDURIWKH%DQNVKDOOEHJLQRQ-DQXDU\DQGHQGRQ'HFHPEHU
of each year, except if the entry into force of the Agreement is later than 1 January,
ZKHQWKH¿QDQFLDO\HDUVKDOOEHJLQRQWKHGDWHRIHQWU\LQWRIRUFHDQGVKDOOHQGRQ
December of the same year.

Section 12:

At each annual meeting of the Board of Governors, the Board of Directors shall
submit an annual report on the operations and policies of the Bank, including a separate
report on the activities of any Special Funds of the Bank, established or accepted in
accordance with Article 18 of the Agreement.

Section 11:

(b)
When a new Director is elected, the Alternate of the former Director
VKDOOFRQWLQXHLQRI¿FHXQWLOKHRUVKHLVUHDSSRLQWHGRUDVXFFHVVRUWRKLPRUKHULV
appointed.

(a)
When a new Director has to be elected because of a vacancy arising
in terms of paragraph 5 of Article 26 of the Agreement, the President shall notify the
members which elected the former Director of the existence of the vacancy. The President
may convene a meeting of the Governors of such countries for the exclusive purpose
of electing a new Director; or he or she may request that candidates be nominated and
conduct the election by any rapid means of communication. Successive ballots shall
be cast, in accordance with the principles of Annex B of the Agreement, until one of
the candidates receives an absolute majority of the votes cast; and after each ballot the
candidate with the smallest number of votes shall be dropped from the next ballot.

Section 10:

Whenever the Board of Directors is to consider a matter particularly affecting
a member which has no Director or Alternate of its own nationality, the member
shall be promptly informed by rapid means of communication of the date set for its
FRQVLGHUDWLRQDQGVKDOOKDYHWKHULJKWWRVHQGDUHSUHVHQWDWLYHWRWKHPHHWLQJ1R¿QDO
action shall be taken by the Board of Directors, nor any question affecting the member
submitted to the Board of Governors, until the member has been offered a reasonable
opportunity to present its views and to be heard at a meeting of the Board of Directors
of which the member has had reasonable notice. Any member, so electing, may waive
this provision.

Section 9:
Directors

(b)
The President shall conduct, under the direction of the Board of Directors,
the current business of the Bank. The Board of Directors shall establish conditions
(including provision for reporting), procedures and thresholds pursuant to which the
President may submit various types of matters to it for consideration under an expedited
procedure.

(a)
The Board of Directors is authorized by the Board of Governors to
exercise all the powers of the Bank, with the exception of those expressly reserved
to the Board of Governors by paragraph 2 of Article 24 and other provisions of the
Agreement, and subject to these By-Laws. The Board of Directors shall not take any
action pursuant to powers delegated by the Board of Governors which is inconsistent
with any action taken by the Board of Governors.

Section 8:
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'H¿QLWLRQV

“Board” refers to the Board of Governors.

“Member” means a member of the Bank.

(h)

Meetings

Attendance at meetings

Agenda for meetings of the Board

66

65

(d)
When a special meeting is called the agenda shall be limited to the items
communicated by the President.
(e)
In the course of any meeting of the Board, the Board may modify, add
to, or eliminate items from the agenda.

(c)
The agenda, as well as any supplementary list, shall be submitted to the
%RDUGIRUDSSURYDODWWKH¿UVWEXVLQHVVVHVVLRQRIHDFKPHHWLQJE\WKH&KDLUPDQRIWKH
Board.

(b)
Additional subjects may be placed on the agenda for any meeting of
Governors by any Governor provided that he or she shall give notice thereof to the
3UHVLGHQWDWOHDVW¿IWHHQ  GD\VSULRUWRWKHGDWHRIWKHPHHWLQJ7KH3UHVLGHQWVKDOO
give notice of such additional items through a supplementary list to be communicated
to members within 48 hours of receipt of such notice from a Governor.

(a)
Under the direction of the Board of Directors, the President shall prepare
an agenda for each meeting of the Board of Governors and transmit such agenda to
members together with, or in advance of, the notice of the meeting.

Section 4:

(b)
The Chairman of the Board, in consultation with the Board of Directors,
may invite observers to attend any meeting of the Board.

(a)
The Directors and their Alternates may attend any meeting of the
Board and participate therein. However, a Director and his or her Alternate shall not
be entitled to vote, unless he or she shall be entitled to vote as a temporary Alternate or
Governor.

Section 3:


I
([FHSW DV RWKHUZLVH VSHFL¿FDOO\ GLUHFWHG E\ WKH %RDUG WKH 3UHVLGHQW
together with the Chairman of the Board, and in co-operation with the host country,
shall have charge of all arrangements for the holding of meetings of the Board.

(e)
The Board may order the temporary adjournment of any meeting and its
resumption at a later date.

(d)
Two thirds of the Governors shall constitute a quorum for any meeting
of the Board, provided such majority represents not less than two thirds of the total
voting power of the members. Any meeting of the Board of Governors at which there is
no quorum may be adjourned by a majority of the Governors present. Any meeting of
the Board of Governors at which there is no quorum may be postponed from day to day
for a maximum of two (2) days by decision of a majority of the Governors present. No
notice need be given of any such postponed meeting.

(c)
The Secretary shall notify all members, by the most rapid possible
means of communication reasonably available, of the date and place of each meeting
RIWKH%RDUG6XFKQRWL¿FDWLRQVPXVWEHGLVSDWFKHGDWOHDVWIRUW\¿YH  GD\VSULRU
to the date of any annual meeting and thirty (30) days prior to the date of a special
PHHWLQJ,QFDVHRIHPHUJHQF\QRWL¿FDWLRQE\WHOH[IDFVLPLOHRURWKHUUDSLGPHDQVRI
FRPPXQLFDWLRQWHQ  GD\VSULRUWRWKHGDWHVHWIRUWKHPHHWLQJVKDOOEHVXI¿FLHQW

(b)
The Board may, in addition, hold special meetings when it so decides
or when called by the Board of Directors pursuant to paragraph 1 of Article 25 of the
Agreement.

(a)
The Board shall hold an annual meeting at such date and place as the
Board shall determine; provided, however, that the Board of Directors may change the
date and place of such annual meeting when special circumstances or reasons arise to
justify such action.

Section 2:


L
³6HFUHWDU\´ PHDQV WKH 6HFUHWDU\ *HQHUDO RI WKH %DQN RU DQ RI¿FLDO
GHVLJQDWHGE\WKH3UHVLGHQWWRVHUYHLQWKH6HFUHWDU\*HQHUDO¶VDEVHQFH

“Agenda” refers to the list of items to be considered at a meeting.

(g)

(f)
“By-Laws” refers to the By-Laws of the European Bank for Reconstruction
and Development.

(e)
“Agreement” refers to the Agreement Establishing the European Bank
for Reconstruction and Development.

(d)
“President” refers to the President of the Bank or to a Vice-President
when he or she is acting in place of the President.


F
³'LUHFWRU´ H[FHSW ZKHUH RWKHUZLVH VSHFL¿HG LQFOXGHV WKH $OWHUQDWH
when such Alternate is acting for a Director.

(b)

(a)
“Governor”, except when the Governor is acting as the Chairman or
Vice-Chairman of an annual meeting under Section 6, includes the Alternate or a
Temporary Alternate when such Alternate is acting for a Governor.

6HFWLRQ

Rules of Procedure of the Board of Governors
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Representation of members

Chairman and Vice-Chairmen

Secretary

Committees

Voting
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(b)
At any meeting of the Board, the vote of any member must be cast
in person by the Governor, his or her Alternate, or in their absence, by a formally
designated Temporary Alternate appointed by a member for the purpose of attending
and voting at the Board when both the Governor and his or her Alternate are absent.

(a)
Except as otherwise expressly provided in the Agreement, all decisions
of the Board shall be made by a majority of the voting power of the members voting. At
any meeting the Chairman may ascertain the sense of the meeting in lieu of a formal
vote but a formal vote shall be taken whenever requested by any Governor; in this event
the written text of the proposal to be voted upon shall be distributed to the Governors.

Section 9:

The Board may at any meeting establish such committees as may be necessary
or appropriate to facilitate its work and such committees shall report to the Board.

Section 8:

The Secretary General of the Bank shall serve as Secretary of the Board.

Section 7:

(c)
The Chairman, or the Vice-Chairman acting as Chairman, may not vote,
but his or her Alternate or Temporary Alternate Governor may vote in his or her place.

(b)
At the end of each annual meeting the Board shall elect one of its
Governors to be Chairman and two other Governors to be Vice-Chairmen, and they
shall serve in their respective positions until the end of the next annual meeting of the
Board. In the absence of the Chairman, the Vice-Chairman designated by the Chairman
shall act in his or her place.

(a)
At the beginning of its inaugural meeting the Board, under the
chairmanship of the Governor for the host country, shall elect one of its Governors to
be Chairman and two other Governors to be Vice-Chairmen and they shall serve in
WKHLUUHVSHFWLYHSRVLWLRQVXQWLOWKHHQGRIWKH¿UVWDQQXDOPHHWLQJRIWKH%RDUG,QWKH
absence of the Chairman, the Vice-Chairman designated by the Chairman shall act in
his or her place.

Section 6:

At each meeting of the Board, the Secretary shall submit a list of the Governors,
Alternates, or Temporary Alternates of the members whose appointment has been
RI¿FLDOO\FRPPXQLFDWHGWRWKH%DQN

Section 5:

(f)
In exceptional cases the President, under the direction of the Board of
Directors, may include at any time additional items in the draft agenda for any meeting
of the Board of Governors. The President shall notify each Governor of such additional
items as quickly as possible.

Voting without meeting

Record of proceedings

68

The Board shall keep a summary record of its proceedings which shall be
DYDLODEOHWRDOOPHPEHUVDQGNHSWRQ¿OHDWWKH%DQN

Section 11:

(b)
In compliance with such a request, votes shall reach the Bank within
such period as may be determined by the Board of Directors. Upon the expiration of
that period, the President shall report the votes to the Board of Directors which shall
record the results of the voting in applying the provisions of paragraphs 1 and 2 of
Article 29 of the Agreement as if a meeting of the Board had been held. The President
shall communicate the results to all Governors. Unless replies are received from not
less than two thirds of the Governors, representing not less than two thirds of the voting
power, the proposals shall lapse.


D
:KHQHYHUWKH%RDUGRI'LUHFWRUVFRQVLGHUVWKDWWKHGHFLVLRQRQDVSHFL¿F
question which is for the Board to determine should not be postponed until the next
annual meeting of the Board and does not warrant the calling of a special meeting of the
Board, the Board of Directors shall promptly transmit to each Governor the proposals
relating to that question with a request for a vote on such proposals.

Section 10:
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Authority of these Rules

'H¿QLWLRQV

“President” refers to the President of the Bank.

(c)

“Agenda” refers to the list of items to be considered at a meeting.

Meetings
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(c)
Except in special circumstances when notice of a meeting shall be given
as soon as possible, the Secretary shall notify the Directors and their Alternates of
meetings at least three (3) working days in advance of each meeting.

(b)
Meetings of the Board shall be called by the President as the business
of the Bank may require. The Board may be called into session at any time by the
President on his own initiative. The President shall call the Board at any time at the
written request of any Director. In exceptional circumstances, and in the absence or
incapacity of both the President and the First Vice-President, the Secretary may call a
meeting upon the request of at least three (3) Directors.

(a)
The President, or, in the absence of the President, the First Vice-President,
or in the absence of both, the Vice-President so designated by the President, shall act as
Chairman of the Board. In the event of their absence from any meeting, the Board shall
select a Director as Chairman.

Section 3:


K
³6HFUHWDU\´ PHDQV WKH 6HFUHWDU\ *HQHUDO RI WKH %DQN RU DQ RI¿FLDO
GHVLJQDWHGE\WKH3UHVLGHQWWRVHUYHLQWKH6HFUHWDU\*HQHUDO¶VDEVHQFH

(g)
“Chairman” refers to the person acting as Chairman of the meetings of
the Board of Directors pursuant to Section 3(a).

(f)

(e)
“By-laws” refers to the By-laws of the European Bank for Reconstruction
and Development.

(d)
“Agreement” refers to the Agreement Establishing the European Bank
for Reconstruction and Development.

“Board” refers to the Board of Directors.

(b)

(a)
“Director”, except for a Director acting as Chairman under Section
3(a), includes the Alternate or a temporary Alternate, as the case may be, when such
Alternate is acting for a Director.

6HFWLRQ

These Rules of Procedure of the Board of Directors, hereinafter called “Rules”,
are adopted pursuant to paragraph 4 of Article 25 of the Agreement, to Article 28 of the
Agreement, and to Section 8 of the By-laws.

Section 1:

Rules of Procedure of the Board of Directors

Agenda for meetings
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(f)
Documents for discussion in the Board shall be submitted to Directors at
least twenty one (21) calendar days before the schedule discussion, except that documents
FRQWDLQLQJ FRPPHUFLDOO\ FRQ¿GHQWLDO LQIRUPDWLRQ RU RWKHU FDWHJRULHV RI GRFXPHQWV
which the Board had decided to handle under expedited procedures, shall be submitted
to the Directors at least ten (10) working days before the scheduled discussion.

(e)
Any item of the Agenda for a meeting, consideration of which has not been
completed at that meeting, shall, unless the Board decides otherwise, be automatically
included at the beginning of the Agenda for the next meeting.

(d)
Matters not on the Agenda for a meeting may be considered at that
meeting unless a Director or the Chairman objects thereto.

(c)
The Board may postpone discussion or decision of any agenda item for
such period as it deems appropriate.

(b)
If any Director shall so request, action by the Board on any matter,
whether or not included on the Agenda for the particular meeting, shall be postponed
not more than once for a minimum of two (2) working days.

(a)
An Agenda for each meeting of the Board shall be prepared by the
President, or on his instructions, and a copy of such Agenda shall be given to each
Director and his or her Alternate at least three (3) working days before such meeting. In
the case of a meeting called in special circumstances, the Agenda shall be given to each
Director at least twenty four hours before such meeting. Any matter upon which the
Board has power to act shall be included on the Agenda for any meeting of the Board,
if any Director so requests.

Section 4:

(g)
At the request of the President or any Director, meetings may be held in
Executive Session which shall be attended only by the Directors and their Alternates, the
President, Vice-President(s), the Secretary, and, with the approval of the Board, granted
VHSDUDWHO\ IRU HDFK ([HFXWLYH 6HVVLRQ VXFK RWKHU SHUVRQV DV DUH VSHFL¿FDOO\ QDPHG
without prejudice to the provisions of paragraph 3 of Article 28 of the Agreement.

(f)
In addition to the Directors and their Alternates, the President, VicePresident(s), and the Secretary, meetings of the Board shall be open to attendance only
E\VXFKPHPEHUVRIWKH%DQN¶VVWDIIDVWKH3UHVLGHQWPD\GHVLJQDWHUHSUHVHQWDWLYHVRI
members appointed under paragraph 3 of the Article 28 of the Agreement, and such
other persons as the Board may invite.

(e)
A majority of the Directors shall constitute a quorum for any meeting of
the Board, provided such majority represents not less than two-thirds of the total voting
power of the members.


G
7KH%RDUGVKDOOPHHWDWWKHSULQFLSDORI¿FHRIWKH%DQNXQOHVVLWGHFLGHV
that a particular meeting shall be held elsewhere.
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Voting

Notice to Directors

Directors may vote only in person.

Secretary

Minutes

71

(d)
Any Director may require that his or her views be recorded in the
summary record of the proceedings of the meeting.

(c)
The minutes shall contain: (i) the names of attendees; (ii) a record of the
approval of the minutes of the previous meeting; (iii) titles of the agenda items; and (iv)
agreements and decisions reached.

(b)
The draft minutes and summary record of the proceedings shall be
circulated to all Directors as soon as possible, and not later than forty eight (48) hours
after meetings. They shall be presented to the Board for approval within a reasonable
period of time.

(a)
The Secretary shall be responsible for the preparation of minutes and a
summary record of the proceedings of the meetings of the Board.

Section 8:

The Secretary General shall act as Secretary of the Board.

Section 7:

(c)
The giving of any notice or the delivery of any document which is required
by these Rules to be given or delivered to any Director or his or her Alternate may be
waived by the Director in writing, by any reasonable rapid means of communication, or
in person, at any time.

(b)
Whenever any document is required by these Rules to be delivered to a
'LUHFWRURUKLVRUKHU$OWHUQDWHLWVKDOOEHGHHPHGWRKDYHEHHQVXI¿FLHQWO\GHOLYHUHGLI
LWLVGHSRVLWHGGXULQJUHJXODUEXVLQHVVKRXUVRIWKH%DQNDWWKHRI¿FHRIWKH'LUHFWRU
LQWKHSULQFLSDORI¿FHRIWKH%DQNRUDVSURYLGHGIRUPHHWLQJVHOVHZKHUHFDOOHGXQGHU
Section 3(d) above.

(a)
Any notice required by these Rules to be given to a Director or his or
KHU$OWHUQDWHVKDOOEHGHHPHGWRKDYHEHHQVXI¿FLHQWO\JLYHQZKHQLWVKDOOKDYHEHHQ
delivered in writing, by telephone, or in person during regular business hours of the
%DQNDWWKHRI¿FHRIWKH'LUHFWRULQWKHSULQFLSDORI¿FHRIWKH%DQNRUDVSURYLGHGIRU
meetings elsewhere called under Section 3(d) above.

Section 6:

(b)

(a)
The Chairman shall ordinarily ascertain and announce to the meeting
the sense of the meeting with regard to any matter and the Board shall be deemed to
have acted in accordance with the announcement by the Chairman without the necessity
of taking a formal vote. A Director dissenting from the decision of the Board may
require that his or her views be recorded in the summary record of the proceedings of
the meeting. Any Director may request a formal vote to be taken in accordance with the
provisions of paragraph 3 of Article 29 of the Agreement.

Section 5:

Publicity

Amendments

Committees

72

(These Rules were adopted by the Board of Directors on 18-19 April 1991. Sections 5, 8
and 9 were amended by the Board of Directors on 19 September 2006.)

The Board may establish such committees as may be appropriate to facilitate its
work to the extent authorised by the Board of Governors. Such committees shall report
to the Board.

Section 11:

These Rules may be amended by a majority of the Directors, representing not
less than two thirds of the voting power, at any meeting provided at least then (10) days
notice of the proposed amendment has been given to the Directors in writing.

Section 10:

The minutes shall be published. The summary records of the proceedings of
WKH%RDUGDUHFRQ¿GHQWLDODQGVKDOOQRWEHSXEOLVKHGH[FHSWZKHQWKH%RDUGGHFLGHVWR
authorise the President to arrange for suitable publicity on any matter relating thereto.
7KH%RDUGVKDOOGHYHORSVSHFLDOSURFHGXUHVWRDVVXUHWKHFRQ¿GHQWLDOLW\RIFRPPHUFLDO
transactions.

Section 9:

(e)
The Secretary shall be responsible for the custody of the minutes,
summary records of the proceedings and other documents relating to proceedings of
the Board and shall be the only person authorised to certify copies thereof.
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Use of terms

means
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European
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for

Reconstruction
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K
³2I¿FHUV´ PHDQV WKH 3UHVLGHQW WKH 9LFH3UHVLGHQW DQG RWKHU SHUVRQV
DSSRLQWHGE\WKH3UHVLGHQWWREH2I¿FHUVRIWKH%DQN

(g)
“Members of Delegations” means alternates, advisers, technical experts
and secretaries of delegations of Representatives of Members;

(f)
“Representatives of Members” means heads of delegations of Members
participating in meetings convened by the Bank other than meetings of the Governors
or the Board of Directors;

(e)
“Premises of the Bank” means the land, buildings and parts of building,
LQFOXGLQJDFFHVVIDFLOLWLHVXVHGIRUWKH2I¿FLDO$FWLYLWLHVRIWKH%DQN

(d)
the terms “Member”, “President”, “Vice-President”, “Governor”,
“Alternate Governor”, “Temporary Alternate Governor”, “Director”, “Alternate
Director” and “Temporary Alternate Director” have the same meaning as in the
Agreement Establishing the Bank, its By-laws or Rules of Procedure;

(c)
“Government” means the Government of the United Kingdom of Great
Britain and Northern Ireland (the “United Kingdom”);

(b)
“Bank”
Development;

(a)
“Agreement Establishing the Bank” means the Agreement Establishing
the European Bank for Reconstruction and Development signed in Paris on 29th May
1990, and any amendments thereto;

For the purpose of this Agreement:

Article 1:

Have agreed as follows:


'HVLULQJWRGH¿QHWKHVWDWXVSULYLOHJHVDQGLPPXQLWLHVLQWKH8QLWHG.LQJGRP
of the Bank and persons connected therewith;


1RWLQJWKDW$UWLFOHRIWKDW$JUHHPHQWSURYLGHVWKDWWKH3ULQFLSDO2I¿FHRI
the European Bank for Reconstruction and Development shall be located in London;

Having regard to the Agreement Establishing the European Bank for
Reconstruction and Development;

The Government of the United Kingdom of Great Britain and Northern Ireland
and the European Bank for Reconstruction and Development;

Between the Government of the United Kingdom of Great Britain and Northern
Ireland and the European Bank for Reconstruction And Development

Headquarters Agreement

Interpretation

Judicial personality
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(a)
to the extent that the Bank shall have expressly waived any such
immunity in any particular case or in any written document;



:LWKLQWKHVFRSHRILWVRI¿FLDODFWLYLWLHVWKH%DQNVKDOOHQMR\LPPXQLW\
from jurisdiction, except that the immunity of the Bank shall not apply:

Immunity from Judicial Proceedings

to institute legal proceedings.

(c)
Article 4:

to acquire, and dispose of, immovable and movable property; and

to contract;
(b)

(a)

The Bank shall possess full legal personality and, in particular, the full legal
capacity:

Article 3:

2
This Agreement shall be regarded as implementing and supplementing
certain of the provisions of the Agreement Establishing the Bank and shall not be
regarded as modifying or derogating from the provisions of that Agreement, particularly
Chapter VIII thereof.

1
This Agreement shall be interpreted in the light of the primary objective
RIHQDEOLQJWKH%DQNIXOO\DQGHI¿FLHQWO\WRGLVFKDUJHLWVUHVSRQVLELOLWLHVLQWKH8QLWHG
.LQJGRPDQGWRIXO¿OLWVSXUSRVHDQGIXQFWLRQV

Article 2:

(l)
“Persons Connected with the Bank” means Governors, Alternate
Governors, Temporary Alternate Governors, Representatives of Members, Members
of Delegations, Directors, Alternate Directors, Temporary Alternate Directors, the
3UHVLGHQW WKH 9LFH3UHVLGHQWV 2I¿FHUV DQG (PSOR\HHV RI WKH %DQN DQG H[SHUWV
performing missions for the Bank.


N
³2I¿FLDO $FWLYLWLHV RI WKH %DQN´ LQFOXGHV DOO DFWLYLWLHV XQGHUWDNHQ
SXUVXDQWWRWKH$JUHHPHQW(VWDEOLVKLQJWKH%DQNDQGDOODFWLYLWLHVDSSURSULDWHWRIXO¿O
its purpose and functions under Articles 1 and 2 of that Agreement, or undertaken in
exercise of its powers under Article 20 of that Agreement including its administrative
activities; and

(j)
“Archives of the Bank” includes all records, correspondence, documents,
PDQXVFULSWV VWLOO DQG PRYLQJ SLFWXUHV DQG ¿OPV VRXQG UHFRUGLQJV FRPSXWHU
programmes and written materials, video tapes or discs, and discs or tapes containing
data belonging to, or held by, the Bank;

(i)
“Employees of the Bank” means the staff of the Bank excluding those
staff both recruited locally and assigned to hourly rates of pay;
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7KH3UHPLVHVRIWKH3ULQFLSDO2I¿FHRIWKH%DQN

Inviolability of the Premises of the Bank

75



1RRI¿FLDORIWKH*RYHUQPHQWRUSHUVRQH[HUFLVLQJDQ\SXEOLFDXWKRULW\
whether administrative, judicial, military, or police, shall enter the Premises of the
Bank except with the consent of and under conditions approved by the President.
6XFKFRQVHQWPD\EHDVVXPHGLQWKHFDVHRI¿UHRURWKHUGLVDVWHUVUHTXLULQJSURPSW
protective action. The Bank and the Government shall agree under what circumstances
DQGLQZKDWPDQQHUDQ\VXFKRI¿FLDOPD\HQWHUWKH3UHPLVHVRIWKH%DQNZLWKRXWWKH
SULRUFRQVHQWRIWKH%DQNLQFRQQHFWLRQZLWK¿UHSUHYHQWLRQVDQLWDU\UHJXODWLRQVRU
emergencies.

1
The Premises of the Bank shall be inviolable, and shall be under the
control and authority of the Bank which may establish any regulations necessary for the
exercise of its functions therein.

Article 6:

2
The Government shall not dispose of or seek to dispose of all or any part
of the Premises of the Bank without the consent of the Bank.

1
The Government shall do its utmost to meet the requirements of the Bank
in the selection, negotiation and acquisition of the Premises of the Bank. In particular,
but without limitation, the Government shall assist the Bank in the acquisition (by gift,
lease, hire or purchase thereof) of such premises as may be selected by the Bank, in
consultation with the Government, as the Premises of the Bank.

$UWLFOH

2
The property and assets of the Bank shall, wheresoever located and
by whomsoever held, be immune from all forms of restraint, seizure, attachment or
H[HFXWLRQH[FHSWXSRQWKHGHOLYHU\RI¿QDOMXGJPHQWDJDLQVWWKH%DQN

(f)
in respect of any counter-claim directly connected with court
proceedings initiated by the Bank.

(e)
in respect of the enforcement of an arbitration award made
against the Bank as a result of an express submission to arbitration by or on behalf of
the Bank; or
Protection of the Premises of the Bank

Public utilities and services in the Premises of the Bank

76

2
Any preferential rates or tariffs which may be granted to diplomatic
missions in the United Kingdom for supplies of the utilities and services mentioned
in paragraph 1 of this Article shall also be accorded to the Bank if compatible with
international conventions, regulations and arrangements to which the Government is a
party.

1
The Government shall do its utmost to ensure that the Bank shall be
provided with the necessary public utilities and services, including, but not limited
to, electricity, water, sewerage, gas, post, telephone, telegraph, local transportation,
GUDLQDJH FROOHFWLRQ RI UHIXVH DQG ¿UH SURWHFWLRQ DQG WKDW VXFK SXEOLF XWLOLWLHV DQG
services shall be supplied on reasonable terms. In case of any interruption or threatened
interruption of any of the said utilities and services, the Government shall consider the
needs of the Bank of equal importance to those of diplomatic missions and shall take
steps to ensure that the operations of the Bank are not prejudiced.

Article 8:

3
The Bank shall take all reasonable steps to ensure that the amenities of
the land in the vicinity of the Premises of the Bank are not prejudiced by any use made
by the Bank of those Premises.

2
If so requested by the Bank, the Government shall, in consultation with
the Commissioner of Metropolitan Police and the Bank, develop policies and procedures
so that unauthorized entry of any person shall be prevented, order on the Premises
of the Bank shall be preserved, and uninvited persons shall be removed from those
Premises.

1
The Government is under a special duty to take all appropriate measures
to protect the Premises of the Bank against any intrusion or damage and to prevent any
disturbance of the peace of the Bank or impairment of its dignity.

Article 7:

5
Without prejudice to the terms of this Agreement, the Bank shall prevent
the Premises of the Bank from becoming a refuge from justice for persons subject to
extradition or deportation, or who are avoiding arrest or service of legal process under
the law of the United Kingdom.

4
No service (other than service by post) or execution of any legal process
or any ancillary act such as the seizure of private property shall be permitted by the
Government to take place within the Premises of the Bank except with the express
consent of and under conditions approved by the President.

(c)
in respect of a civil action by a third party for damage arising
IURPDURDGWUDI¿FDFFLGHQWFDXVHGE\DQ2I¿FHURUDQ(PSOR\HHRIWKH%DQNDFWLQJRQ
behalf of the Bank;

(d)
in respect of a civil action relating to death or personal injury
caused by an act or omission in the United Kingdom;

3
The Bank shall allow duly authorized representatives of public utilities
to inspect, repair, maintain, reconstruct, and relocate utilities, conduits, mains and
sewers within the Premises of the Bank and its facilities.

(b)
in respect of civil action arising out of the exercise of its powers
to borrow money, to guarantee obligations and to buy or sell or underwrite the sale of
any securities;
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Flag and emblem

Immunity of property and inviolability of Archives of the Bank

Communications and publications

The Archives of the Bank shall be inviolable.

Exemption from taxation

77

2
The Bank shall be granted relief from rates, or any other local taxes or
duties or rates in substitution therefor or in addition thereto, levied on the Premises
of the Bank with the exception of the proportion which, as in the case of diplomatic
missions, represents a charge for public services. The rates, or any other local taxes or
duties or rates levied in substitution therefor or in addition thereto, referred to in this
SDUDJUDSKVKDOOLQWKH¿UVWLQVWDQFHEHSDLGE\WKH*RYHUQPHQWZKLFKVKDOOUHFRYHU
from the Bank the proportion which represents a charge for public services.



:LWKLQWKHVFRSHRILWV2I¿FLDO$FWLYLWLHVWKH%DQNLWVSURSHUW\DVVHWV
LQFRPHDQGSUR¿WVVKDOOEHH[HPSWIURPDOOSUHVHQWDQGIXWXUHGLUHFWWD[HVLQFOXGLQJ
income tax, capital gains tax and corporation tax.

Article 12:

3
The Bank shall have the right to use codes and to dispatch and receive
RI¿FLDOFRUUHVSRQGHQFHDQGRWKHURI¿FLDOFRPPXQLFDWLRQVE\FRXULHURULQVHDOHGEDJV
which shall have immunities and privileges not less favourable than those accorded to
diplomatic couriers and bags.

2
The Government shall permit and protect unrestricted communication
RQWKHSDUWRIWKH%DQNIRUDOOWKH2I¿FLDO$FWLYLWLHVRIWKH%DQNDQGQRFHQVRUVKLS
VKDOOEHDSSOLHGWRWKHRI¿FLDOFRUUHVSRQGHQFHDQGRWKHURI¿FLDOFRPPXQLFDWLRQVRIWKH
Bank.



7KH %DQN VKDOO HQMR\ LQ WKH 8QLWHG .LQJGRP IRU LWV RI¿FLDO
communications and the transfer of all its documents treatment not less advantageous
to the Bank than the most favourable treatment accorded by the Government to any
international organization, in the matter of priorities, rates and surcharges on mails,
cables, radiograms, telefax, telephone and other forms of communications, and press
rates for information to the press and radio, and in this respect the Government, in
the exercise of any regulatory function, shall have regard to the particular needs of
the Bank for telecommunications and the most advanced commercial communications
technology.

Article 11:

2

1
The property and assets of the Bank, wheresoever located and by
ZKRPVRHYHUKHOGVKDOOEHLPPXQHIURPVHDUFKUHTXLVLWLRQFRQ¿VFDWLRQH[SURSULDWLRQ
and any other form of interference or taking or foreclosure by executive or legislative
action.

Article 10:


7KH%DQNVKDOOEHHQWLWOHGWRGLVSOD\LWVÀDJDQGHPEOHPRQWKH3UHPLVHVRIWKH
Bank and on the means of transport of the Bank and of its President.

Article 9:
Exemption from customs and indirect taxes

Resale

78

2
The duties and taxes to be paid shall be calculated on the basis of the rate
prevailing and the value of the goods on the date on which the goods change hands or
are made over to other uses.

1
Goods which have been acquired or imported under Article 13 shall not
be sold, given away, hired out or otherwise disposed of in the United Kingdom unless
the Government has been informed beforehand and the relevant duties and taxes paid.

Article 14:

6
The Bank shall also be exempt from any indirect taxes which may be
introduced in the future in the United Kingdom where the Agreement Establishing the
Bank provides for such an exemption. The Bank and the Government shall consult as
to the method for implementing such exemption.

5
The Bank shall have exemption from excise duty on spirits of United
.LQJGRP RULJLQ SXUFKDVHG LQ WKH 8QLWHG .LQJGRP IRU WKH SXUSRVH RI RI¿FLDO
entertainment to the extent that such exemption is accorded to diplomatic missions.
Documentation signed by or on behalf of the President shall be conclusive evidence that
DQ\SXUFKDVHLVIRUWKHSXUSRVHRIRI¿FLDOHQWHUWDLQPHQW

4
The Bank shall be accorded a refund of duty (whether of customs or
H[FLVH DQG9DOXH$GGHG7D[SDLGRQWKHLPSRUWDWLRQRIK\GURFDUERQRLOV DVGH¿QHGLQ
Section 1 of the Hydrocarbon Oil Duties Act 1979) purchased by it and necessary for
WKHH[HUFLVHRILWV2I¿FLDO$FWLYLWLHV

3
The Bank shall be exempt from car tax and Value Added Tax on any
RI¿FLDOYHKLFOHVDQGVKDOOEHDFFRUGHGDUHIXQGRI9DOXH$GGHG7D[SDLGRQDQ\RWKHU
JRRGVDQGVHUYLFHVZKLFKDUHVXSSOLHGIRUWKH2I¿FLDO$FWLYLWLHVRIWKH%DQN

2
The Bank shall have exemption from prohibitions and restrictions on
importation or exportation in the case of goods which are imported or exported by the
%DQNDQGDUHQHFHVVDU\IRULWV2I¿FLDO$FWLYLWLHVDQGLQWKHFDVHRIDQ\SXEOLFDWLRQVRI
the Bank imported or exported by it.

1
The Bank shall have exemption from duties (whether of customs or
excise) and taxes on importation and exportation of goods which are imported and
H[SRUWHGE\RURQEHKDOIRIWKH%DQNDQGDUHQHFHVVDU\IRULWV2I¿FLDO$FWLYLWLHVRURQ
the importation or exportation of any publications of the Bank imported and exported
by it or on its behalf. Documentation signed by or on behalf of the President shall be
FRQFOXVLYHHYLGHQFHDVWRWKHQHFHVVLW\RIDQ\VXFKJRRGVIRUWKH2I¿FLDO$FWLYLWLHVRI
the Bank.

Article 13:
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Privileges and immunities for Persons Connected with the Bank

Persons Connected with the Bank shall:

I

EH DFFRUGHG LQYLRODELOLW\ IRU DOO WKHLU RI¿FLDO SDSHUV DQG

79

3
In addition to the privileges and immunities set out in paragraph 2,
'LUHFWRUV$OWHUQDWH'LUHFWRUV2I¿FHUVDQG(PSOR\HHVRIWKH%DQNDQGH[SHUWVXQGHU
FRQWUDFWORQJHUWKDQPRQWKVVKDOODWWKHWLPHRI¿UVWWDNLQJXSWKHLUSRVWLQWKH8QLWHG
Kingdom, be exempt from duties (whether of customs or excise) and other such taxes
and charges (except payments for services) in respect of import of their furniture and
personal effects (including one motor car each), and the furniture and personal effects of
members of their family forming part of their household, which are in their ownership
or possession or already ordered by them and intended for their personal use or for their
HVWDEOLVKPHQW6XFKJRRGVVKDOOQRUPDOO\EHLPSRUWHGZLWKLQVL[PRQWKVRIWKH¿UVW
entry of such person into the United Kingdom; an extension of this period will however
EHJUDQWHGZKHUHMXVWL¿HG,IVXFKSHUVRQVRQWKHWHUPLQDWLRQRIWKHLUIXQFWLRQVH[SRUW
goods to which this paragraph applies, they shall be exempt from any duty or other
charge which may be imposed by reason of such export (except payment for services).
The privileges referred to in this paragraph shall be subject to the conditions governing
the disposal of goods imported into the United Kingdom free of duty and to the general
restrictions applied in the United Kingdom to all imports and exports.



documents.

(e)
be given, together with members of their families forming part
of their households, the same repatriation facilities in times of international crises as
RI¿FLDOVRIFRPSDUDEOHUDQNRIGLSORPDWLFPLVVLRQVDQG

(d)
have the same freedom of movement in the territory of the
United Kingdom (subject to its laws and regulations concerning zones entry into which
is prohibited or regulated for reasons of national security), and the same treatment in
UHVSHFWRIWUDYHOOLQJIDFLOLWLHVDVLVJHQHUDOO\DFFRUGHGWRRI¿FLDOVRIFRPSDUDEOHUDQN
of diplomatic missions;

(c)
be exempt, together with members of their families forming part
of their households, from national service obligations;

(b)
be exempt, together with members of their family forming part
of their households, from immigration restrictions and alien registration and from
registration formalities for the purposes of immigration control;

(a)
be immune from jurisdiction and legal process, including arrest
and detention, even after termination of their mission or service, in respect of acts
SHUIRUPHG E\ WKHP LQ WKHLU RI¿FLDO FDSDFLW\ LQFOXGLQJ ZRUGV ZULWWHQ RU VSRNHQ E\
them; this immunity shall not apply, however, to civil liability in the case of damage
DULVLQJIURPDURDGWUDI¿FDFFLGHQWFDXVHGE\DQ\VXFKSHUVRQ

2

1
The Government undertakes to authorize the entry into the United
Kingdom without delay, and without charge for visas, of Persons Connected with the
Bank, and members of their families forming part of their households.

Article 15:

be immune from arrest and detention, and from seizure

Income tax
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2
In the event that the Bank operates a system for the payment of pensions
RUDQQXLWLHVWRIRUPHU2I¿FHUVDQG(PSOR\HHVRIWKH%DQNWKHSURYLVLRQVRISDUDJUDSK
1 of this Article shall not apply to such pensions or annuities.



7KH'LUHFWRUV$OWHUQDWH'LUHFWRUV2I¿FHUVDQG(PSOR\HHVRIWKH%DQN
VKDOO EH VXEMHFW WR DQ LQWHUQDO HIIHFWLYH WD[ LPSRVHG E\ WKH %DQN IRU LWV EHQH¿W RQ
salaries and emoluments paid by the Bank. From the date on which this tax is applied
such salaries and emoluments shall be exempt from United Kingdom income tax, but
the Government shall retain the right to take these salaries and emoluments into account
for the purpose of assessing the amount of taxation to be applied to income from other
sources.

Article 16:

7
The privileges and immunities in this Article shall not apply to
Representatives of the United Kingdom nor the members of their delegations.

6
The privileges and immunities set out in paragraphs 2(b), 2(c), 2(e), 3,
4 and 5 shall not apply to Persons Connected with the Bank who are nationals of the
United Kingdom and the privileges and immunities set out in paragraphs 2(e), 3, 4 and
5 shall not apply to Persons Connected with the Bank who are permanent residents of
the United Kingdom.

5
In addition to the privileges and immunities set out in paragraph 2, the
3UHVLGHQWDQG¿YH  9LFH3UHVLGHQWVVKDOOHQMR\WKHVDPHSULYLOHJHVDQGLPPXQLWLHVDV
are accorded to diplomatic agents, in accordance with international law supplemented
by practice in the United Kingdom.

(b)
The provisions of this Article in respect of Governors, Alternate
Governors, Temporary Alternate Governors, Directors, Alternate Directors, Temporary
Alternate Directors and Representatives of Members shall be applicable irrespective of
the relations existing between the Governments which those persons represent and the
Government of the United Kingdom, and are without prejudice to any special immunities
to which such persons may otherwise be entitled.

(iii)
of their personal baggage.

(ii)
have the same customs facilities as regards their personal
baggage as are accorded to diplomatic agents; and

(i)
have the right to use codes and to receive documents or
correspondence by special courier or diplomatic bag;

4
(a)
In addition to the privileges and immunities set out in paragraph
2, Governors, Alternate Governors, and Representatives of Members shall:
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Opportunity to take employment

Objects of immunities, privileges and exemptions: Waiver

81

2
Privileges and immunities accorded to Representatives of Members
and members of Delegations under Article 15 are provided in order to assure complete
independence in the exercise of their functions, and may be waived by the member
concerned.

1
The immunities, privileges and exemptions conferred under this
Agreement are granted in the interests of the Bank. The Board of Directors may waive
to such extent and upon such conditions as it may determine any of the immunities,
privileges and exemptions conferred under this Agreement in cases where such action
would, in its opinion, be appropriate in the best interests of the Bank. The President shall
have the right and duty to waive any immunity, privilege or exemption in respect of any
2I¿FHURU(PSOR\HHRIWKH%DQNRUH[SHUWSHUIRUPLQJVHUYLFHVIRUWKH%DQNRWKHUWKDQ
the President or a Vice-President, where, in his or her opinion, the immunity, privilege
or exemption would impede the course of justice and can be waived without prejudice to
the interests of the Bank. In similar circumstances and under the same conditions, the
Board of Directors shall have the right and the duty to waive any immunity, privilege or
exemption in respect of the President and each Vice-President.

Article 19:

2
The spouses and members of the family forming part of the household of
WKRVH'LUHFWRUV$OWHUQDWH'LUHFWRUV2I¿FHUVDQG(PSOR\HHVRIWKH%DQNDQGH[SHUWV
performing services for the Bank shall be accorded opportunity to take employment in
the United Kingdom.

Article 18:

Co-operation

0RGL¿FDWLRQ

Settlement of disputes
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1
Any dispute between the Government and the Bank concerning the
interpretation or application of this Agreement, which is not settled by negotiation
RURWKHUDJUHHGPRGHRIVHWWOHPHQWVKDOOEHUHIHUUHGIRU¿QDOGHFLVLRQWRDQDUELWUDO
tribunal of three arbitrators, to be constituted for each individual case in the following
way. Within two months of the receipt of the request for arbitration, the Bank and
the Government each shall appoint one member of the tribunal. The two members so
appointed shall then select a third arbitrator who is not a national of the United Kingdom.
That third arbitrator shall be President of the tribunal.

Article 23:

At the request either of the Government or of the Bank, consultation shall take
SODFHUHVSHFWLQJWKHLPSOHPHQWDWLRQPRGL¿FDWLRQRUH[WHQVLRQRIWKLV$JUHHPHQW$Q\
XQGHUVWDQGLQJPRGL¿FDWLRQRUH[WHQVLRQPD\EHJLYHQHIIHFWE\DQ([FKDQJHRI1RWHV
between authorized representatives of the Government and of the President.

$UWLFOH

2
Nothing in this Agreement shall affect the right of the Government to
take precautions necessary for the security of the United Kingdom. If the Government
considers it necessary to apply the preceding sentence, it shall approach the Bank as
rapidly as circumstances allow in order to determine by mutual agreement the measures
necessary to protect the interests of the Bank. The Bank shall collaborate to avoid any
prejudice to the security of the United Kingdom.

1
The Bank shall co-operate at all times with the appropriate authorities
of the United Kingdom in order to prevent any abuse of the immunities, privileges,
exemptions and facilities provided for in this Agreement.

Article 21:



7KH*RYHUQPHQWVKDOOLVVXHWRDOO2I¿FHUVDQG(PSOR\HHVRIWKH%DQN
RQQRWL¿FDWLRQRIWKHLUDSSRLQWPHQWDFDUGEHDULQJWKHSKRWRJUDSKRIWKHKROGHUDQG
LGHQWLI\LQJKLPRUKHUDVDQ2I¿FHURU(PSOR\HHRIWKH%DQN

1RWL¿FDWLRQRIDSSRLQWPHQWV&DUGV



7KH%DQNVKDOOQRWHPSOR\DVDQ2I¿FHURU(PSOR\HHRIWKH%DQNDQ\
person who is present in the United Kingdom at the time of such employment without
taking all reasonable steps to ascertain that such person is not present in the United
Kingdom in violation of the relevant immigration laws or is not subject to a prohibition
thereunder from taking up employment in the United Kingdom. If the Government
determines that any person employed by the Bank was at the time of taking up his
employment in violation of the immigration laws or was subject to such a prohibition,
the Bank and the Government shall consult with a view to agreeing on the appropriate
remedy, including, where appropriate, termination of such employment.

$UWLFOH


7KH%DQNVKDOOLQIRUPWKH*RYHUQPHQWZKHQDQ2I¿FHURU(PSOR\HH
of the Bank or an expert performing services for the Bank takes up or relinquishes his
or her duties. Furthermore, the Bank shall from time to time send to the Government
D OLVW RI DOO VXFK 2I¿FHUV (PSOR\HHV RI WKH %DQN DQG H[SHUWV ,W VKDOO LQ HDFK FDVH
indicate whether or not the individual concerned is a national of the United Kingdom or
permanently resident in the United Kingdom.

Social security

From the date on which the Bank establishes or joins a social security scheme,
WKH 'LUHFWRUV $OWHUQDWH 'LUHFWRUV 2I¿FHUV DQG (PSOR\HHV RI WKH %DQN VKDOO ZLWK
respect to services rendered for the Bank be exempt from the provisions of any social
security scheme established by the United Kingdom.

Article 17:
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This Agreement shall enter into force on signature.

Final provisions, entry into force and termination

John Major

Jacques Attali

83

For the Government of the United
Kingdom of Great Britain and
Northern Ireland

For the European Bank for
Reconstruction and Development

Done in duplicate at London on the 15th day of April 1991.

In witness whereof, the respective representatives, duly authorized thereto, have
signed this Agreement.

2
This Agreement may be terminated by agreement between the
*RYHUQPHQWDQGWKH%DQN,QWKHHYHQWRIWKH3ULQFLSDO2I¿FHRIWKH%DQNEHLQJPRYHG
from the territory of the United Kingdom, this Agreement shall cease to be in force
after the period reasonably required for such transfer and the disposal of the property of
the Bank in the United Kingdom.

1

Article 24:

4
The costs of the tribunal shall be shared equally between the Bank and
the Government, unless the tribunal decides otherwise.



7KH GHFLVLRQV RI WKH WULEXQDO VKDOO EH ¿QDO DQG ELQGLQJ 7KH WULEXQDO
shall adopt its own rules of procedure, and in this respect shall be guided by the Rules
of Procedure for Arbitration Proceedings of the International Centre for Settlement of
Investment Disputes established by the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States, done at Washington D.C. on
18th March 1965.



,IZLWKLQWKUHHPRQWKVIURPWKHGDWHRIQRWL¿FDWLRQRIWKHUHTXHVWIRU
arbitration, the necessary appointments have not been made, either the Government
or the Bank may, in the absence of any other agreement, invite the President of the
International Court of Justice to make the necessary appointments. If the President is
a national of the United Kingdom or if he is otherwise prevented from discharging the
said function, the Vice-President shall be invited to make the necessary appointments.
If the Vice-President is a national of the United Kingdom or if he too is prevented from
discharging the said function, the member of the International Court of Justice next
in seniority who is not a national of the United Kingdom shall be invited to make the
necessary appointments.

Agreement between the
International Committee of the Red Cross and the
Swiss Federal Council to determine the legal status of
the Committee in Switzerland, 1993
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Article 5
Immunity from legal process and execution

30-04-1993 Article, International Review of the Red Cross, No. 293

Full text of the headquarters agreement, signed 19 March 1993, between the ICRC and
the government of Switzerland.

the amount invoiced for one same and single purchase exceeds five hundred Swiss francs.

purchase tax shall be granted only for purchases intended for the official use of the Committee, and in so far as

2. The ICRC shall be exempt from indirect federal, cantonal and communal taxation. Exemption from federal

Article 3

Inviolability of premises

the Committee and which is occupied by its services, and to income derived therefrom.

taxation. With regard to immovable property, however, such exemption shall apply only to that which is owned by

1. The ICRC, its assets, income and other property shall be exempt from direct federal, cantonal and communal

Fiscal position

The Swiss Federal Council guarantees the ICRC independence and freedom of action.

Freedom of action of the ICRC

Article 2

Statutes of the International Red Cross and Red Crescent Movement.

Article 6

execution, expropriation or requisition.

functions are laid down in the Geneva Conventions of 1949 and the Additional Protocols of 1977 and in the

purposes, wherever they may be and by whomsoever they may be held, shall be immune from any measure of

International Committee of the Red Cross (hereinafter referred to as the Committee or the ICRC), whose

2. The buildings or parts of buildings, the adjoining ground and the assets owned by the ICRC or used by it for its

g) in respect of execution of a settlement by arbitration pursuant to Article 22 of the present agreement.

f) in respect of a counter-claim directly related to principal proceedings brought by the ICRC; and

paragraph 1, of the present agreement;

e) in respect of a dispute between the ICRC and the pension fund or provident fund referred to in Article 10,

of its staff;

d) in respect of seizure, by court order, of salaries, wages and other emoluments owed by the ICRC to a member

The Federal Council recognizes the international juridical personality and the legal capacity in Switzerland of the

Personality

Article 1

I. STATUS, PRIVILEGES AND IMMUNITIES OF THE ICRC

have agreed on the following provisions:

in a headquarters agreement,

wishing to determine the legal status of the Committee in Switzerland and, to that end, to regulate their relations

on the other,

c) in respect of a dispute, on relations of service, between the Committee and its staff, former staff or their rightful

the Swiss Federal Council,
claimants;

it or circulating on its behalf;

b) in respect of civil liability proceedings brought against the ICRC for damage caused by any vehicle belonging to

authorized representative;

a) in so far as this immunity is formally waived, in a specific case, by the President of the ICRC or his duly

1. In the conduct of its business, the ICRC shall enjoy immunity from legal process and execution, except:

and

on the one hand,

The International Committee of the Red Cross,

be inviolable at all times, wherever they may be.

The archives of the ICRC and, in general, all documents and data media belonging to it or in its possession shall

Inviolability of archives

Article 4

waive this right of inviolability.

express consent of the Committee. Only the President or his duly authorized representative shall be competent to

Agreement between the International Committee of the Red
Cross and the Swiss Federal Council to determine the legal
status of the Committee in Switzerland

International Committee of the Red Cross

The buildings or parts of buildings and the adjoining ground used for the purposes of the ICRC, by whomsoever
they may be owned, shall be inviolable. No agent of the Swiss public authority may enter them without the
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b) inviolability for all papers and documents.
Article 12
Privileges and immunities granted to staff not of Swiss nationality

Article 8

Free disposal of funds

The Committee may receive, hold, convert and transfer funds of any kind, gold, any currency, specie and other

b) be immune, together with their spouses and relatives dependent on them, from immigration restrictions and

1. The ICRC shal l enjoy for its official communications treatment not less favourable than that accorded to the

1. In a limited number of cases, leave of absence from military service (leave for foreign countries) may be
granted to Swiss staff holding executive office at ICRC headquarters; persons granted such leave shall be
dispensed from compulsory training service, inspections and shooting practice.

the ICRC itself with regard to their movable property. Funds set up after the entry into force of the present

authorities.

Military service of Swiss staff

agreement shall enjoy the same privileges and immunities, subject to the agreement of the competent Federal

devoted to its official purposes, shall be given the benefit of the same exemptions, privileges and immunities as

2. Funds and foundations, with or without separate legal status, administered under the auspices of the ICRC and

Article 14

driven by them or in the event of offences under federa l road traffic regulations punishable by fine.

exemptions, privileges and immunities as the ICRC itself with regard to its movable property.

event of civil liability proceedings brought against them for damage caused by any vehicle belonging to them or

the members of the Committee or ICRC staff shall, with or without separate legal status, be accorded the same

The persons referred to in Article 11 of the present agreement shall not enjoy immunity from legal process in the

Exceptions to immunity from legal process and execution

Article 13

contributions and unemployment and accident insurance contributions.

c) remain subject to the law on old-age and survivors'insurance and continue to pay AVS/AI/APG [4 ]

facilities as are accorded to officials of the international organizations;

d) be given, together with their relatives dependent on them and their domestic staff, the same repatriation

and in other countries as are accorded to officials of the other international organizations;

c) be accorded the same privileges in respect of exchange and transfer facilities for their assets in Switzerland

1. Any pension fund or provident fund established by the ICRC and officially operating on behalf of the President,

Pension fund

Article 10

PTT. [3 ]

4. Operation of telecommunication installations must be coordinated from the technical standpoint with the Swiss

communications of the ICRC.

3. No censorship shall be applied to the duly authenticated official correspondence and other official

identified courier or bags which shall have the same privileges and immunities as diplomatic couriers and bags.

2. The ICRC shall have the right to dispatch and receive its correspondence, including data media, by duly

Convention of 6 November 1982. [2 ]

aliens'registration;

a) be exempt from national service obligations in Switzerland;

Communications

international organizations in Switzerland, to the extent compatible with the International Telecommunication

shall:

Article 9

In addition to the privileges and immunities mentioned in Article 11, ICRC staff who are not of Swiss nationality

acts performed in the exercise of their functions;

such organizations and of special Missions of foreign States. [1 ]

securities, and may dispose of them freely both within Switzerland and in its relations with other countries.

a) immunity from legal process, even when they are no longer in office, in respect of words spoken or written and

13 November 1985 on the customs privileges of international organizations, of the States in their relations with

enjoy the following privileges and immunities:

The President and the members of the Committee, and ICRC staff and experts, irrespective of nationality, shall

Customs position

The customs clearance of articles intended for the official use of the ICRC shall be governed by the Ordinance of

and experts

Article 7

Privileges and immunities granted to the President and the members of the Committee and to ICRC staff

Article 11

4. If necessary, the exemptions mentioned above may be applied by way of reimbursement at the request of the

ICRC and in accordance with a procedure to be determined by the ICRC and the competent Swiss authorities.

II. PRIVILEGES AND IMMUNITIES GRANTED TO PERSONS SERVING THE ICRC IN AN OFFICIAL
CAPACITY

3. The ICRC shall be exempt from all federal, cantonal and communal charges which do not represent charges

for specific services rendered.
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The Federal Department of Foreign Affairs is the Swiss authority which is entrusted with the execution of this

Entry, stay and departure

1. Any divergence of opinion concerning the application or interpretation of this agreement which has not been

Identity cards

Article 19

immunities provided for in this agreement.

secure the observance of police regulations and prevent any abuse in connection with the privileges and

The ICRC and the Swiss authorities shall cooperate at all times to facilitate the proper administration of justice,

Prevention of abuses

Article 18

post held.

indicating for each person the date of birth, nationality, residence in Switzerland or in another country, and the

Committee and staff of the ICRC who are assigned to the organization's headquarters on a lasting basis,

2. The ICRC shall transmit regularly to the Federal Department of Foreign Affairs a list of the members of the

cantonal and communal authorities.

by the Federal Department of Foreign Affairs and the ICRC, shall serve to identif y the holder vis-à-vis all federal,

Committee and each staff member, an identity card bearing the photograph of the holder. This card, authenticated

Article 23

7. The arbitration award shall be binding on the parties to the dispute.

6. The tribunal shall lay down its own procedure.

5. The tribunal shall he seized of a dispute by either party by petition.

is unavailable, by the Vice-President, or if he in turn is unavailable, by the longest-serving member of the Court.

at the request of the members of the tribunal, by the President of the International Court of Justice or, if the latter

4. In the event of disagreement between the members on the choice of chairman, the chairman shall be chosen,

3. The members so appointed shall choose their chairman.

2. The Swiss Federal Council and the ICRC shall each appoint one member of the tribunal.

composed of three members, including the chairman thereof.

settled by direct negotiations between the parties may be submitted by either party to an arbitral tribunal

Settlement of disputes

Article 17

1. The Federal Department of Foreign Affairs shall give the ICRC, for the President, each member of the

Article 22

from Swiss territory of persons, irrespective of their nationality, serving the ICRC in an official capacity.

agreement.

Execution

Article 16

The Swiss authorities shall take all necessary measures to facilitate the entry into, the stay in, and the departure

Article 21

IV. FINAL PROVISIONS

acts or omissions of the ICRC or its staff.

Switzerland shall not incur, by reason of the activity of the ICRC on its territory any international responsibility for

Non-responsibility of Switzerland

Article 20

III. NON-RESPONSIBILITY OF SWITZERLAND

immunity has not been waived under the provisions of Article 15.

b) disputes involving any ICRC staff member who by reason of his or her official position enjoys immunity, if such

character;

a) disputes arising out of contracts to which the ICRC is or becomes party and other disputes of a private law

The ICRC shall make provision for appropriate modes of settlement of:

Disputes of a private nature

Committee members.

ICRC. The Assembly of the Committee shall have the power to waive the immunity of the President or of the

that such immunity would impede the course of justice and could be waive without prejudice to the interests of the

2. The President of the ICRC must waive the immunity of staff member or expert in any case where he considers

and the complete independence of the persons concerned in discharging their duties.

benefits on those concerned. They are established solely to ensure, at all times, the free functioning of the ICRC

1. The privileges and immunities provided for in the present agreement are not designed to confer any personal

Object of immunities

Article 15

the institution to continue its work even during a period of mobilization.

3. Finally, a limited number of dispensations from active service will be granted to ICRC staff in order to enable

them favourable consideration.

the Federal Department of Foreign Affairs for trans-mission to the Federal Military Department, which will give

providing all due reasons and counter-signed by the staff member concerned, may be submitted by the ICRC to

2. For the other Swiss staff of the ICRC, applications for dispensation from or rescheduling of training service,
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4. Old-age, survivors', disability and loss of earnings insurance (ed.).

René Felber

Department of Foreign Affairs

The President:

Cornelio Sommaruga

The Head of the Federal

Committee of the Red Cross

3. PTT - Post, Telegraph and Telephones (ed.)

2. RS 0.784.16

1. RS 631.145.0

Notes

For the Swiss Federal Council

For the International

Done at Berne, on 19 March 1993, in two copies in French.

The present agreement enters into force on the date of its signature.

Entry into force

Article 25

The present agreement may be denounced by either party, giving two years'notice in writing.

Denunciation

Article 24

Last update: 30-11-10

2. In this event, the two parties shall consult each other concerning the amendments to be made to its provisions.

1. The present agreement may be revised at the request of either party.

Revision

Constitutive Act of the African Union, 2000
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29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.

The President of the People's Democratic Republic of Algeria
The President of the Republic of Angola
The President of the Republic of Benin
The President of the Republic of Botswana
The President of Burkina Faso
The President of the Republic of Burundi
The President of the Republic of Cameroon
The President of the Republic of Cape Verde
The President of the Central African Republic
The President of the Republic of Chad
The President of the Islamic Federal Republic of the Comoros
The President of the Republic of the Congo
The President of the Republic of Cote d'Ivoire
The President of the Democratic Republic of Congo
The President of the Republic of Djibouti
The President of the Arab Republic of Egypt
The President of the State of Eritrea
The Prime Minister of the Federal Democratic Republic of Ethiopia
The President of the Republic of Equatorial Guinea
The President of the Gabonese Republic
The President of the Republic of The Gambia
The President of the Republic of Ghana
The President of the Republic of Guinea
The President of the Republic of Guinea Bissau
The President of the Republic of Kenya
The Prime Minister of Lesotho
The President of the Republic of Liberia
The Leader of the 1st of September Revolution of the Great Socialist People's
Libyan Arab Jamahiriya
The President of the Republic of Madagascar
The President of the Republic of Malawi
The President of the Republic of Mali
The President of the Islamic Republic of Mauritania
The Prime Minister of the Republic of Mauritius
The President of the Republic of Mozambique
The President of the Republic of Namibia
The President of the Republic of Niger
The President of the Federal Republic of Nigeria
The President of the Republic of Rwanda
The President of the Sahrawi Arab Democratic Republic

We, Heads of State and Government of the Member States of the Organization of African
Unity (OAU):

CONSTITUTIVE ACT OF THE AFRICAN UNION

1

The President of the Republic of Sao Tome and Principe
The President of the Republic of Senegal
The President of the Republic of Seychelles
The President of the Republic of Sierra Leone
The President of the Republic of Somalia
The President of the Republic of South Africa
The President of the Republic of Sudan
The King of Swaziland
The President of the United Republic of Tanzania
The President of the Togolese Republic
The President of the Republic of Tunisia
The President of the Republic of Uganda
The President of the Republic of Zambia
The President of the Republic of Zimbabwe

GUIDED by our common vision of a united and strong Africa and by the need to build a
partnership between governments and all segments of civil society, in particular women,
youth and the private sector in order to strengthen solidarity and cohesion among our
peoples;

CONVINCED of the need to accelerate the process of implementing the Treaty
establishing the African Economic Community in order to promote the socio-economic
development of Africa and to face more effectively the challenges posed by
globalization;

DETERMINED to take up the multifaceted challenges that confront our continent and
peoples in the light of the social, economic and political changes taking place in the
world;

CONSIDERING that since its inception, the Organization of African Unity has played a
determining and invaluable role in the liberation of the continent, the affirmation of a
common identity and the process of attainment of the unity of our Continent and has
provided a unique framework for our collective action in Africa and in our relations with
the rest of the world;

RECALLING the heroic struggles waged by our peoples and our countries for political
independence, human dignity and economic emancipation;

CONSIDERING the principles and objectives stated in the Charter of the Organization of
African Unity and the Treaty establishing the African Economic Community;

INSPIRED by the noble ideals which guided the founding fathers of our Continental
Organization and generations of Pan-Africanists in their determination to promote unity,
solidarity, cohesion and cooperation among the peoples of Africa and African States;

40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.

2
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Article 1
Definitions

"OAU" means the Organization of African Unity;

"Member State" means a Member State of the Union;

"Executive Council" means the Executive Council of Ministers of the Union;

"Court " means the Court of Justice of the Union;

"Council" means the Economic, Social and Cultural Council of the Union;

Establish the necessary conditions which enable the continent to play its rightful
role in the global economy and in international negotiations;
Promote sustainable development at the economic, social and cultural levels as
well as the integration of African economies;

(j)

Promote and protect human and peoples' rights in accordance with the African
Charter on Human and Peoples' Rights and other relevant human rights
instruments;

Promote democratic principles and institutions, popular participation and good
governance;

Promote peace, security, and stability on the continent;

Encourage international cooperation, taking due account of the Charter of the
United Nations and the Universal Declaration of Human Rights;

Promote and defend African common positions on issues of interest to the
continent and its peoples;

(i)

(h)

(g)

"Charter" means the Charter of the OAU;

(e)

(d)

Accelerate the political and socio-economic integration of the continent;

Defend the sovereignty, territorial integrity and independence of its Member
States;

(b)

(c)

Achieve greater unity and solidarity between the African counties and the peoples
of Africa;

(a)

The objectives of the Union shall be to:

Article 3
Objectives

The African Union is hereby established in accordance with the provisions of this Act.

Article 2
Establishment

'Union" means the African Union established by the present Constitutive Act.

(f)

"Committee" means a Specialized Technical Committee of the Union;

4

"Parliament" means the Pan-African Parliament of the Union;

"Assembly" means the Assembly of Heads of State and Government of the Union;

"AEC" means the African Economic Community;

"Act" means the present Constitutive Act;

In this Constitutive Act:

HAVE AGREED AS FOLLOWS:

RECALLING the Declaration which we adopted at the Fourth Extraordinary Session of
our Assembly in Sirte, the Great Socialist People's Libyan Arab Jamahiriya, on 9.9. 99, in
which we decided to establish an African Union, in conformity with the ultimate
objectives of the Charter of our Continental Organization and the Treaty establishing the
African Economic Community;

FURTHER DETERMINED to take all necessary measures to strengthen our common
institutions and provide them with the necessary powers and resources to enable them
discharge their respective mandates effectively;

DETERMINED to promote and protect human and peoples' rights, consolidate
democratic institutions and culture, and to ensure good governance and the rule of law;

CONSCIOUS of the fact that the scourge of conflicts in Africa constitutes a major
impediment to the socio-economic development of the continent and of the need to
promote peace, security and stability as a prerequisite for the implementation of our
development and integration agenda;

3
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Coordinate and harmonize policies between existing and future Regional
Economic Communities for the gradual attainment of the objectives of the Union;

Advance the development of the continent by promoting research in all fields, in
particular in science and technology;

Work with relevant international partners in the eradication of preventable
diseases and the promotion of good health on the continent.

(l)

(m)

(n)

Participation of the African peoples in the activities of the Union;

Establishment of a common defence policy for the African Continent;

Peaceful resolution of conflicts among Member States of the Union through such
appropriate means as may be decided upon by the Assembly;

Prohibition of the use of force or threat to use force among Member States of the
Union;

Non-interference by any Member State in the internal affairs of another;

The right of the Union to intervene in a Member State pursuant to a decision of
the Assembly in respect of grave circumstances, namely war crimes, genocide and
crimes against humanity;

Peaceful co-existence of Member States and their right to live in peace and
security;

The right of Member States to request intervention from the Union in order to
restore peace and security;

Promotion of self-reliance within the framework of the Union;

(d)

(e)

(f)

(g)

(h)

(i)

(j)

(k)

Respect of borders existing on achievement of independence;

(b)

(c)

Sovereign equality and interdependence among Member States of the Union;

(a)

The Union shall function in accordance with the following principles:

Article 4
Principles

Promote cooperation in all fields of human activity to raise the living standards of
African peoples;

(k)

5

Promotion of social justice to ensure balanced economic development;

(n)

The Assembly of the Union;
The Executive Council;
The Pan-African Parliament;
The Court of Justice;
The Commission;
The Permanent Representatives Committee;
The Specialized Technical Committees;
The Economic, Social and Cultural Council;
The Financial Institutions;

The Assembly shall meet at least once a year in ordinary session. At the request
of any Member State and on approval by a two-thirds majority of the Member
States, the Assembly shall meet in extraordinary session.

The Assembly shall be the supreme organ of the Union.

2.
3.

The Assembly shall be composed of Heads of States and Government or their
duly accredited representatives.

Article 6
The Assembly

Other organs that the Assembly may decide to establish.

(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)

The organs of the Union shall be:

Article 5
Organs of the Union

Condemnation and rejection of unconstitutional changes of governments.

1.

2,

1.

(p)

Respect for the sanctity of human life, condemnation and rejection of impunity
and political assassination, acts of terrorism and subversive activities;

Respect for democratic principles, human rights, the rule of law and good
governance;

(m)

(o)

Promotion of gender equality;

(l)

6
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1.

Determine the common policies of the Union;

Receive, consider and take decisions on reports and recommendations
from the other organs of the Union;

Consider requests for Membership of the Union;

Establish any organ of the Union;

Monitor the implementation of policies and decisions of the Union as well
as ensure compliance by all Member States;

Adopt the budget of the Union;

Give directives to the Executive Council on the management of conflicts,
war and other emergency situations and the restoration of peace;

(a)

(b)

(c)

(d)

(e)

(f)

(g)

The functions of the Assembly shall be to:

Article 9
Powers and Functions of the Assembly

Article 12
Rules of Procedure of the Executive Council

Two-thirds of the total membership of the Union shall form a quorum at any
meeting of the Executive Council.

The Executive Council shall take its decisions by consensus or, failing which, by
a two-thirds majority of the Member States. However, procedural matters,
including the question of whether a matter is one of procedure or not, shall be
decided by a simple majority.

Article 11
Decisions of the Executive Council

1.

The Executive Council shall co-ordinate and take decisions on policies in areas of
common interest to the Member States, including the following:

Article 13
Functions of the Executive Council

The Executive Council shall adopt its own Rules of Procedure.

2.

1.

Council shall meet at least twice a year in ordinary session. It shall also meet in
an extra-ordinary session at the request of any Member State and upon approval
by two-thirds of all Member States.

2.

Article 8
Rules of Procedure of the Assembly

The Assembly shall adopt its own Rules of Procedure.

The Executive Council shall be composed of the Ministers of Foreign Affairs or
such other Ministers or Authorities as are designated by the Governments of
Member States.

1.

Article 10
The Executive Council

Two-thirds of the total membership of the Union shall form a quorum at any
meeting of the Assembly.

The Assembly may delegate any of its powers and functions to any organ of the
Union.

Appoint the Chairman of the Commission and his or her deputy or
deputies and Commissioners of the Commission and determine their
functions and terms of office.

(i)

2.

2.

Appoint and terminate the appointment of the judges of the Court of
Justice;

(h)

The Assembly shall take its decisions by consensus or, failing which, by a twothirds majority of the Member States of the Union. However, procedural matters,
including the question of whether a matter is one of procedure or not, shall be
decided by a simple majority.

Article 7
Decisions of the Assembly

The Office of the Chairman of the Assembly shall be held for a period of one year
by a Head of State or Government elected after consultations among the Member
States.

8

1.

4.

7

178

Food, agricultural and animal resources, livestock production and forestry;
Water resources and irrigation;

Environmental protection, humanitarian action and disaster response and
relief;

Transport and communications;

Insurance;

Education, culture, health and human resources development;

Science and technology;

Nationality, residency and immigration matters;

Social security, including the formulation of mother and child care
policies, as well as policies relating to the disabled and the handicapped;

(c)
(d)

(e)

(f)

(g)

(h)

(i)

(j)

(k)

1.

The Executive Council may delegate any of its powers and functions mentioned
in paragraph 1 of this Article to the Specialized Technical Committees established
under Article 14 of this Act.

3.

The Committee on Rural Economy and Agricultural Matters;

The Committee on Monetary and Financial Affairs;

(a)

(b)

There is hereby established the following Specialized Technical Committees,
which shall be responsible to the Executive Council:

Article 14
The Specialized Technical Committees
Establishment and Composition

The Executive Council shall be responsible to the Assembly. It shall consider
issues referred to it and monitor the implementation of policies formulated by the
Assembly.

2.

Establishment of a system of African awards, medals and prizes.

Energy, industry and mineral resources;

(b)

(l)

Foreign trade;

(a)

9

Article 15
Functions of the Specialized Technical Committees

The Specialized Technical Committees shall be composed of Ministers or senior
officials responsible for sectors falling within their respective areas of
competence.

The Assembly shall, whenever it deems appropriate, restructure the existing
Committees or establish other Committees.

Submit to the Executive Council either on its own initiative or at the request of
the Executive Council, reports and recommendations on the implementation of
the provision of this Act; and
Carry out any other functions assigned to it for the purpose of ensuring the
implementation of the provisions of this Act.

(d)

(e)

1.

Ensure the coordination and harmonization of projects and programmes of the
Union;

(c)

Subject to any directives given by the Executive Council, each Committee shall
meet as often as necessary and shall prepare its rules of procedure and submit

Article 16
Meetings

Ensure the supervision, follow-up and the evaluation of the implementation of
decisions taken by the organs of the Union;

Prepare projects and programmes of the Union and submit in to the Executive
Council;

(b)

(a)

Each Committee shall within its field of competence:

3.

2.

The Committee on Health, Labour and Social Affairs; and

(f)

The Committee on Education, Culture and Human Resources.

The Committee on Transport, Communications and Tourism;

(e)

(g)

The Committee on Industry, Science and Technology, Energy, Natural
Resources and Environment;

The Committee on Trade, Customs and Immigration Matters;

(d)

(c)

10
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The composition, powers, functions and organization of the Pan-African
Parliament shall be defined in a protocol relating thereto.

2.

The statute, composition and functions of the Court of Justice shall be defined in a
protocol relating thereto.

2.

There shall be established a Commission of the Union, which shall be the
Secretariat of the Union.

The Commission shall be composed of the Chairman, his or her deputy or
deputies and the Commissioners. They shall be assisted by the necessary staff for
the smooth functioning of the Commission.

The structure, functions and regulations of the Commission shall be determined
by the Assembly.

2.

3.

Article 20
The Commission

The African Central Bank;
The African Monetary Fund;
The African Investment Bank.

1.

(a)
(b)
(c)

The Union shall have the following financial institutions, whose rules and regulations
shall be defined in protocols relating thereto:

Article 19
The Financial Institutions

A Court of Justice of the Union shall be established;

1.

Article 18
The Court of Justice

In order to ensure the full participation of African peoples in the development and
economic integration of the continent, a Pan-African Parliament shall be
established.

1.

Article 17
The Pan-African Parliament

them to the Executive Council for approval.

11

2.

1.

Furthermore, any Member State that fails to comply with the decisions and
policies of the Union may be subjected to other sanctions, such as the denial of
transport and communications links with other Member States, and other
measures of a political and economic nature to be determined by the Assembly.

2.

There may be established such other offices of the Union as the Assembly may,
on the recommendation of the Executive Council, determine.

The Headquarters of the Union shall be in Addis Ababa in the Federal Democratic
Republic of Ethiopia.

Article 24
The Headquarters of the Union

The Assembly shall determine the appropriate sanctions to be imposed on any
Member State that defaults in the payment of its contributions to the budget of the
Union in the following manner: denial of the right to speak at meetings, to vote, to
present candidates for any position or post within the Union or to benefit from any
activity or commitments therefrom.

Article 23
Imposition of Sanctions

The functions, powers, composition and organization of the Economic, Social and
Cultural Council shall be determined by the Assembly.

The Economic, Social and Cultural Council shall be an advisory organ composed
of different social and professional groups of the Member States of the Union.

Article 22
The Economic, Social and Cultural Council

The Permanent Representatives Committee shall be charged with the responsibility
of preparing the work of the Executive Council and acting on the Executive
Council's instructions. It may set up such sub-committees or working groups as it
may deem necessary.

There shall be established a Permanent Representatives Committee. It shall be
composed of Permanent Representatives to the Union and other Plenipotentiaries of
Member States.

1.

2.

1.

2.

1.

Article 21
The Permanent Representatives Committee

12
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Any African State may, at any time after the entry into force of this Act, notify the
Chairman of the Commission of its intention to accede to this Act and to be
admitted as a member of the Union.

The Chairman of the Commission shall, upon receipt of such notification,
transmit copies thereof to all Member States. Admission shall be decided by a
simple majority of the Member States. The decision of each Member State shall
be transmitted to the Chairman of the Commission who shall, upon receipt of the

1.

2.

Article 29
Admission to Membership

This Act shall enter into force thirty (30) days after the deposit of the instruments of
ratification by two-thirds of the Member States of the OAU.

Article 28
Entry into Force

Any Member State of the OAU acceding to this Act after its entry into force shall
deposit the instrument of accession with the Chairman of the Commission.

The instruments of ratification shall be deposited with the Secretary-General of
the OAU.

2.

3.

This Act shall be open to signature, ratification and accession by the Member
States of the OAU in accordance with their respective constitutional procedures.

1.

Article 27
Signature, Ratification and Accession

The Court shall be seized with matters of interpretation arising from the application or
implementation of this Act. Pending its establishment, such matters shall be submitted to
the Assembly of the Union, which shall decide by a two-thirds majority.

4.

3.

2.

1.

2.

1.

Amendments or revisions shall be adopted by the Assembly by consensus or,
failing which, by a two-thirds majority and submitted for ratification by all
Member States in accordance with their respective constitutional procedures.
They shall enter into force thirty (30) days after the deposit of the instruments of
ratification with the Chairman of the Commission by a two-thirds majority of the
Member States.

The Assembly, upon the advice of the Executive Council, shall examine these
proposals within a period of one year following notification of Member States, in
accordance with the provisions of paragraph 2 of this Article.

Proposals for amendment or revision shall be submitted to the Chairman of the
Commission who shall transmit same to Member States within thirty (30) days of
receipt thereof.

Any Member State may submit proposals for the amendment or revision of this
Act.

Article 32
Amendment and Revision

During the period of one year referred to in paragraph 1 of this Article, any
Member State wishing to withdraw from the Union shall comply with the
provisions of this Act and shall be bound to discharge its obligations under this
Act up to the date of its withdrawal.

Any State which desires to renounce its membership shall forward a written
notification to the Chairman of the Commission, who shall inform Member States
thereof. At the end of one year from the date of such notification, if not
withdrawn, the Act shall cease to apply with respect to the renouncing State,
which shall thereby cease to belong to the Union.

Article 31
Cessation of Membership

Governments which shall come to power through unconstitutional means shall not be
allowed to participate in the activities of the Union.

Article 30
Suspension

The working languages of the Union and all its institutions shall be, if possible, African
languages, Arabic, English, French and Portuguese.

Article 26
Interpretation

required number of votes, communicate the decision to the State concerned.

14

Article 25
Working Languages
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Upon the entry into force of this Act, all necessary measures shall be undertaken
to implement its provisions and to ensure the establishment of the organs provided
for under the Act in accordance with any directives or decisions which may be
adopted in this regard by the Parties thereto within the transitional period
stipulated above.

Pending the establishment of the Commission, the OAU General Secretariat shall
be the interim Secretariat of the Union.

3.

4.

Done at Lomé, Togo, this 11th day of July, 2000.

IN WITNESS WHEREOF, WE have adopted this Act.

This Act, drawn up in four (4) original texts in the Arabic, English, French and
Portuguese languages, all four (4) being equally authentic, shall be deposited with
the Secretary-General of the OAU and, after its entry into force, with the
Chairman of the Commission who shall transmit a certified true copy of the Act to
the Government of each signatory State. The Secretary-General of the OAU and
the Chairman of the Commission shall notify all signatory States of the dates of
the deposit of the instruments of ratification or accession and shall upon entry into
force of this Act register the same with the Secretariat of the United Nations.

The provisions of this Act shall take precedence over and supersede any
inconsistent or contrary provisions of the Treaty establishing the African
Economic Community.

2.

5.

This Act shall replace the Charter of the Organization of African Unity.
However, the Charter shall remain operative for a transitional period of one year
or such further period as may be determined by the Assembly, following the entry
into force of the Act, for the purpose of enabling the OAU/AEC to undertake the
necessary measures regarding the devolution of its assets and liabilities to the
Union and all matters relating thereto.

1.

Article 33
Transitional Arrangements and Final Provisions
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the granting of privileges, immunities and facilities;

the granting of financial subsidies and the provision of other support measures.

a.

b.

This Act regulates, in the sphere of host state policy:

AS 2007 6637
1
SR 101
2
BBl 2006 8017

1

The Confederation may grant privileges, immunities and facilities to the following
institutional beneficiaries:

1

Art. 2

Section 1: Beneficiaries

Chapter 2: Privileges, Immunities and Facilities

Privileges, immunities, facilities, and financial subsidies arising under international
law or other federal statutes are unaffected.

2

1

Art. 1

Chapter 1: Subject Matter

The Federal Assembly of the Swiss Confederation,
on the basis of Article 54 paragraph 1, of the Federal Constitution,1
and having considered the Dispatch to Parliament of the Federal Council dated
13 Semptember 2006,2
decrees:

of 22 June 2007 (Status as at 1 January 2008)

("Host State Act", "HSA")

Federal Act
on the Privileges, Immunities and Facilities and the
Financial Subsidies granted by Switzerland as a Host State

English is not an official language of the Swiss Confederation. This translation is
provided for information purposes only and has no legal force.

192.12

consular posts;

d.
e.

arbitration tribunals;

l.
m. other international bodies.

independent commissions;
international courts;

i.
k.

secretariats or other bodies established under an international treaty;

h.
j.

special missions;
international conferences;

g.

eminent persons carrying out an international mandate;
individuals entitled to accompany one of the individual beneficiaries referred
to in letters a or b, including private household employees.

b.
c.

2

1

Content

exemption from direct taxes;
exemption from indirect taxes;
exemption from customs duties and other import taxes;
freedom to acquire, receive, hold, transfer and convert funds, currencies,
cash and other movable property;

d.
e.
f.

immunity from legal proceedings and the enforcement of judgments;

b.
c.

inviolability of the person, premises, property, archives, documents, correspondence and diplomatic bag;

a.

The privileges and immunities include:

Art. 3

Section 2: Content, Scope of Application and Duration

individuals who, whether on a permanent or a temporary basis, are called to
act in an official capacity at one of the institutional beneficiaries referred to
in paragraph 1 above;

a.

The Confederation may grant privileges, immunities and facilities to the following
natural persons ("individual beneficiaries"):

2

diplomatic missions;

c.

permanent missions or other representations to intergovernmental organisations;

quasi-governmental international organisations;

b.

International Organisations

f.

intergovernmental organisations;
international institutions;

a.

192.12

185

exemption from all personal services, from all public service and from all
military duties or obligations of any kind.

j.

the procedures for access to the employment market for the individual beneficiaries referred to in Article 2, paragraph 2, letters a and c above;

the right to use a flag and an emblem;

the right to issue laissez passer and to have them accepted as travel documents by the Swiss authorities;

facilities of registration of vehicles.

a.

b.

c.

d.

The facilities include:

exemption from Swiss entry and residence requirements;

i.

Scope of application

the beneficiary’s legal status and the importance of its role in international
relations.

b.

3

The Federal Council shall issue regulations on entry into Switzerland, residence
and work for the individual beneficiaries referred to in Article 2, paragraph 2, subject to what is permissible under international law.

5

Exemption from customs duties and other import taxes may be granted to all the
beneficiaries referred to in Article 2.

4

Exemption from indirect taxes may be granted to all beneficiaries referred to in
Article 2 above. However, individual beneficiaries within the meaning of Article 2
paragraph 2 shall be exempted from value added tax and mineral oil tax only if they
hold diplomatic status.

3

Exemption from direct taxes may be granted to all the beneficiaries referred to in
Article 2 above. However, in the case of individual beneficiaries within the meaning
of Article 2, paragraph 2 who are Swiss nationals, the exemption shall be granted
only if the institutional beneficiary to which they are called has adopted an internal
tax system of its own, provided that this condition is in accordance with international law.

2

international law, Switzerland’s international obligations, and international
practice;

a.

The personal and material scope of application of the privileges, immunities and
facilities shall be determined case by case in the light of:

1

Art. 4

The Federal Council may accord additional facilities of a more minor nature than
those set out in paragraph 2 above.

3

2

freedom of communication, movement and travel;

exemption from the Swiss social security system;

h.

192.12

g.
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International Organisations

General requirements

its presence in Switzerland is of special interest to Switzerland.

d.

enjoys international recognition in the international legal order, and in particular under an international treaty, a resolution of an intergovernmental organisation or a policy document adopted by a group of States.

c.

it operates in two or more States.

c.

4

a.

it is convened under the aegis of an intergovernmental organisation, an international institution, a quasi-governmental international organisation, a secretariat or any other body established by an international treaty, under the
aegis of Switzerland or at the initiative of a group of States; and

An international conference may be accorded privileges, immunities and facilities if:

International conferences

it has structures similar to those of an intergovernmental organisation; and

b.

Art. 9

a majority of its members are states, organisations governed by public law,
or entities performing functions of a governmental nature;

a.

A quasi-governmental international organisation may be accorded privileges, immunities and facilities if:

Quasi-governmental international organisations

performs functions of a governmental nature or functions typically assigned
to an intergovernmental organisation; and

b.

Art. 8

has structures similar to those of an intergovernmental organisation;

a.

An international institution may be accorded privileges, immunities and facilities if
it:

International institutions

its carries out activities in the sphere of international relations; and

Art. 7

its purposes are not for profit and are of international utility;

c.

it has its headquarters or a branch in Switzerland or carries out activities in
Switzerland;

b.

a.

An institutional beneficiary may be accorded privileges, immunities and facilities if:

Art. 6

Section 3: Requirements for Granting Privileges, Immunities and Facilities

The duration of privileges, immunities and facilities may be limited.

Art. 5

192.12
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Independent commissions

International courts

Arbitration tribunals

5

Any other international body may by way of exception be accorded privileges,
immunities and facilities if:

Other international bodies

the parties to the arbitration referred to in letter a above can show a particular need for the arbitration tribunal to sit in Switzerland.

b.

Art. 14

it is established under an arbitration clause in an international treaty or under
an agreement between the subjects of international law who are parties to the
arbitration; and

a.

An arbitration tribunal may be accorded privileges, immunities and facilities if:

Art. 13

An international court may be accorded privileges, immunities and facilities if it is
established under an international treaty or by a resolution of an intergovernmental
organisation or of an international institution.

Art. 12

the granting of privileges, immunities and facilities contributes substantially
to the fulfilment of its mandate.

e.

its mandate is to examine an issue of importance to the international community;

c.

its mandate is limited in time; and

it enjoys broad political and financial support among the international community;

b.

d.

its legitimacy derives from a resolution of an intergovernmental organisation
or of an international institution, or if it was established by a group of States
or by Switzerland;

a.

An independent commission may be accorded privileges, immunities and facilities
if:

Art. 11

Eminent persons carrying out an international mandate

is resident in Switzerland for the duration of the mandate and was not habitually resident in Switzerland prior to its commencement;
does not engage in any gainful activity; and

c.
d.

Acquisition of land and buildings

6

Entry in the land register of an acquisition of land or buildings within the meaning
of paragraph 1 above is conditional on approval having been given in accordance
with paragraph 3 above.

4

The Department shall consult the relevant authority in the canton concerned and
verify that the acquirer is an institutional beneficiary within the meaning of Article 2
paragraph 1, and that the acquisition is for official purposes. It shall then issue a
ruling. Approval of the application is conditional on the necessary authorisations,
i.e. building permits and safety clearance being obtained from the competent authorities.

3

The acquirer must submit an application to the Federal Department of Foreign
Affairs ("the Department") and a copy of the same to the relevant authority in the
canton concerned.

2

Institutional beneficiaries, within the meaning of Article 2 paragraph 1, may acquire land and buildings for the purposes of their official activities. The area of the
property concerned must not exceed what is necessary for those purposes.

1

Art. 16

Chapter 3: Acquisition of Land and Buildings for Official Purposes

needs to be in Switzerland for the purposes of the mandate.

is a foreign national;

b.

e.

executes a mandate that is limited in time and conferred by an intergovernmental organisation, an international institution or a group of States;

a.

An eminent person carrying out an international mandate may by way of exception
be accorded privileges, immunities and facilities if he or she:

Art. 15

it has wide recognition at the international level; and
the granting of privileges, immunities and facilities contributes substantially
to the fulfilment of its mandate.

d.

it plays a key role in an important area of international relations;

it works closely with one or more intergovernmental organisations or international institutions based in Switzerland or with States in carrying out tasks
which are normally the responsibility of those intergovernmental organisations, international institutions or States;

International Organisations

c.

b.

Secretariats or other bodies established by international treaty

Art. 10

A secretariat or other body may be accorded privileges, immunities and facilities if it
is established under an international treaty which assigns to it certain tasks with a
view to the implementation of that treaty.

a.

192.12

a majority of participants represent States, intergovernmental organisations,
international institutions, quasi-governmental international organisations,
secretariats or other bodies established by international treaty.

192.12

b.

Host State Act
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Definitions

192.12

Purposes

further Swiss bids to play host to the beneficiaries referred to in Article 2;

promote activities in the area of host state policy.

c.

d.

associations and foundations whose activities serve the purposes set out in
Article 18.

c.

grants to the institutional beneficiaries referred to in Article 2 paragraph 1,
either directly or via the Building Foundation for International Organisations
(FIPOI) in Geneva, interest-free building loans repayable within 50 years;

financial contributions to international conferences in Switzerland;

b.

c.

7

financial subsidies on a one-off or recurring basis;

a.

Financial subsidies and other support measures provided by the Confederation may
take the form of:

Modalities

international non-governmental organisations (Chapter 5);

b.

Art. 20

the beneficiaries referred to in Article 2;

a.

Financial subsidies and other support measures may be granted to:

Beneficiaries

promote the reputation of Switzerland as a host state;

b.

Art. 19

facilitate the installation, work, integration and security in Switzerland of the
beneficiaries referred to in Article 19;

a.

The aim of financial subsidies and other support measures is in particular to:

Art. 18
Finance

Conditions, procedures and detailed rules

Principles

8

3
4

SR 120
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INGOs are not eligible for the privileges, immunities and facilities contemplated
by this Act.

4

INGOs may be entitled to benefits provided for under other federal acts, in particular the tax exemption provided for under the Federal Act of 14 December 1990 on
Direct Federal Taxation4 and the simplified procedures for the hiring of foreign
personnel provided for under Swiss legislation.

3

The Confederation may facilitate the establishment or the activities of an INGO in
Switzerland subject to the applicable law. It may accord an INGO the financial
subsidies and other support measures provided for under this Act.

2

International non-governmental organisations (INGOs) may establish themselves
in Switzerland in accordance with Swiss law.

1

Art. 24

Chapter 5: International Non-Governmental Organisations

The Federal Council shall lay down the conditions, procedures and detailed rules for
the granting of financial subsidies and other support measures.

Art. 23

The funds necessary to implement this Act will be provided for in the budget. A
guarantee credit will be sought in the case of a commitment for which funding
extends beyond a single budget year.

Art. 22

Due compensation to the cantons

Chapter 4: Financial Subsidies and other Support Measures

instructions to the relevant police authorities to implement further security
measures going beyond those already adopted by Switzerland to meet its security obligations under international law in the Federal Act of 21 March
19973 on Measures to Safeguard Internal Security.

f.

The Confederation may pay due compensation to the cantons for tasks they carry out
under Article 20 letter f that do not fall within their competence under the Federal
Constitution.

the creation of associations or foundations governed by private law and participation in such associations or foundations;

e.

Art. 21

A change of use is deemed an acquisition for these purposes.

one-off or recurring subsidies in-kind such as personnel, premises or equipment;

International Organisations

d.

192.12

Land and buildings for official purposes are buildings or parts of buildings together
with the curtilage thereof which are used for the purpose of carrying out the official
activities of the institutional beneficiary.

3

2

The acquisition of land and buildings is understood to be any acquisition of a title
to a building, part of a building or a piece of land, a right of habitation or a usufruct
to a building or a part thereof, or the acquisition of other rights which confer on the
holder equivalent status to that of owner, such as a long-term lease of land or buildings if the terms of such lease go beyond the scope of practice in civil matters.

1

Art. 17

Host State Act
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Definition

whose members are natural persons of different nationalities or legal persons
formed in accordance with the national laws of different States;

which is genuinely active in several States;

whose objectives are charitable or in the public interest within the meaning
of Article 56, letter g, of the Federal Act of 14 December 19905 on Direct
Federal Taxation;

which operates in conjunction with an intergovernmental organisation or international institution, for example by having observer status at such organisation or institution; and

whose presence in Switzerland is of special interest to Switzerland.

b.

c.

d.

e.

f.

5

2

1

Granting of privileges, immunities and facilities and of financial
subsidies and other support measures

grant the financial subsidies and adopt the other support measures within the
limit of the relevant budget appropriations.

b.

the status of Swiss employees of institutional beneficiaries within the meaning of Article 2 paragraph 1, for the purposes of Swiss social insurance;

the granting of financial subsidies and other support measures, subject to the
budgetary prerogative of the Federal Assembly;

cooperation with neighbouring States in the area of host state policy.

c.

d.

e.

9

the tax treatment of beneficiaries within the meaning of Article 2;

b.

SR 642.11

the granting of privileges, immunities and facilities;

a.

The Federal Council may enter into international treaties concerning:

grant the privileges, immunities and facilities;

a.

The Federal Council shall:

Art. 26

Chapter 6: Powers

with the legal form of an association or a foundation formed in accordance
with Swiss law;

192.12

a.

An INGO, for the purposes of this Act, is an organisation:

Art. 25

Host State Act

to grant financial subsidies of limited duration, to fund international conferences in Switzerland and to provide subsidies in-kind of limited duration in
accordance with Article 20;
to instruct the relevant police authorities to implement further security
measures in accordance with Article 20, letter f.

b.

c.

Terms of employment of individual beneficiaries

to grant privileges, immunities and facilities of limited duration;

a.

Settlement of private-law disputes in cases of immunity from legal
and enforcement proceedings

10

If the privileges, immunities and facilities entail any exception to the tax law of the
canton in which the beneficiary is based, the Federal Council’s decision shall be
taken in consultation with the canton in question.

2

Before entering into any agreement to grant privileges, immunities and facilities
for a duration of not less than one year or unlimited in time, the Federal Council
shall consult with the canton in which the beneficiary is based and with the
neighbouring cantons.

1

Participation of the cantons

disputes involving staff of the institutional beneficiary who enjoy immunity
by reason of their official capacity, unless that immunity is waived.

b.

Art. 29

disputes arising out of contracts to which the institutional beneficiary may
be a party and of other private-law disputes;

a.

When entering into a headquarters agreement with an institutional beneficiary within
the meaning of Article 2 paragraph 1, the Federal Council shall ensure that the
beneficiary adopt appropriate measures with a view to the satisfactory settlement of:

Art. 28

The Federal Council shall, in particular, lay down the basic pay and working
conditions of the private household employees referred to in Article 2 paragraph 2,
as well as the social security arrangements for such employees in the event of illness, accident, invalidity or unemployment, insofar as permissible under international law.

2

The Federal Council may issue standard contracts of employment or otherwise
regulate the conditions of employment in Switzerland of the individual beneficiaries
referred to in Article 2 paragraph 2, insofar as permissible under international law. It
may, in particular, set minimum wages.

1

International Organisations

The Federal Council may delegate to the Department the power:

Art. 27

3
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Information

the financial subsidies and other support measures accorded and the beneficiaries thereof.

Compliance with the terms of the privileges, immunities and
facilities

b.

Art. 31

Suspension, withdrawal and recovery of financial subsidies and
other support measures

Implementing provisions

The Federal Council shall enact the implementing provisions.

6

SR 138.1

11

It may delegate administrative responsibilities in the area of host state policy to
private legal entities.

3

It may implement the present Act in association with the cantons or private legal
entities.

2

1

Art. 33

Chapter 7: Final Provisions

The Federal Council or, if within its remit, the Department, may suspend or withdraw financial subsidies and other support measures or demand the full or partial
reimbursement of subsidies already provided, if the beneficiary, despite having been
issued a notice to comply, fails to fulfil its tasks as foreseen or only partly fulfils its
tasks.

Art. 32

The Federal Council may delegate to the Department the power to revoke the
privileges, immunities and facilities granted to an individual beneficiary.

2

The Federal Council shall monitor compliance with the terms of the privileges,
immunities and facilities granted and shall take the measures necessary if it finds
instances of abuse. It may, where appropriate, rescind the relevant agreements or
revoke the privileges, immunities and facilities granted.

1

the nature and extent of the privileges, immunities and facilities accorded,
and the beneficiaries thereof;

a.

The Department may provide information to anybody demonstrating a particular
interest in:

Art. 30

The cantons shall participate, within the meaning of the Federal Act of 22 December 19996 on the Participation of the Cantons in the Foreign Policy of the Confederation, in the negotiation of international treaties in the area of host state policy.

3

Host State Act

Repeal and amendment of current law

International Organisations

Coordination with the Foreign Nationals Act of 16 December 2005
(FNA)7

12

7
8

SR 142.20. This amendment is inserted in the said Federal Act
BRB of 7 December 2007 (AS 2007 6649)

Commencement date: 1 January 20088

The Federal Council shall determine the commencement date.

2

Referendum and commencement

This Act is subject to an optional referendum.

1

Art. 36

…

Art. 98 para. 2

On the commencement of this Act or of the FNA, whichever is later, or on the simultaneous commencement of both, Chapter II number 2 of the Annex to this Act will
become redundant and Article 98, paragraph 2, FNA is worded as follows:

Art. 35

The repeal and amendment of the current law is regulated in the Annex.

Art. 34
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9
10
11
12
13

…

13

[AS 1956 1137]
[AS 2002 1902]
[AS 2000 2979]
SR 120. This amendment is inserted in the said Federal Act.
[BS 1 121; AS 1949 221, 1987 1665, 1988 332, 1990 1587 Art. 3 para. 2, 1991 362
No. II 11 1034 No. III, 1995 146, 1999 1111 2262 Annex No. 1, 2000 1891 No. IV 2,
2002 685 No. I 1 701 No. I 1 3988 Annex No. 3, 2003 4557 Annex No. II 2, 2004 1633
No. I 1 4655 No. I 1, 2005 5685 Annex No. 2, 2006 979 Art. 2 No. 1 1931 Art. 18
No. 1 2197 Annex No. 3 3459 Annex No. 1 4745 Annex No. 1, 2007 359 Annex No. 1.
AS 2007 5437 Annex No. I]

Art. 25 para. 1 let. f

2. Federal Act of 26 March
on the Residence and Permanent Settlement of Foreign Nationals

…

Art. 5 para. 1 let. b

1. Federal Act of 21 March 199712
on Measures to Safeguard Internal Security

14

14
15
16
17

…

SR 211.412.41. These amendments are inserted in the said Federal Act.
SR 616.1. This amendment is inserted in the said Federal Act.
SR 641.20. This amendment is inserted in the said Federal Act.
SR 641.61. This amendment is inserted in the said Federal Act.

Art. 17 para. 1 let. g and h

6. Mineral Oil Tax Act of 21 June 199617

…

Art. 90 para. 2 let. a

5. Value Added Tax Act of 2 September 199916

...

4. Subsidies Act of 5 October 199015

The following Federal Acts are amended as follows:

Federal Act of 23 June 200011 on Financial Aid to the Building Foundation
for International Organisations (FIPOI) in Geneva.

3.

Repealed

Art. 16 para. 2

…

Art. 7a

…

Art. 7 let. h

Art. 2 para. 4 let. a

Federal Act of 5 October 200110 on Participation and Financial Aid in relation to the Foundation for the International Red Cross and Red Crescent Museum;

2.

International Organisations

3. Federal Act of 16 December 198314
on the Acquisition of Real Estate in Switzerland by Non-Residents

192.12

II

Federal Decree of 30 September 19559 on Agreements with International
Organisations on their Legal Status in Switzerland;

Annex
(Art. 34)
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1.

The following Federal Acts and Federal Decrees are repealed:

I

Repeal and amendment of current law

Host State Act
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18
19
20
21

…

SR 642.11. These amendments are inserted in the said Federal Act.
SR 642.14. These amendments are inserted in the said Federal Act.
SR 642.21. This amendment is inserted in the said Federal Act.
SR 831.10. This amendment is inserted in the said Federal Act.

Art. 1a para. 4 let. b

10. Federal Act of 20 December 194621
on the Old-Age and Survivors Insurance

…

Art. 28 para. 2

9. Federal Act of 13 October 196520 on Withholding Tax

…

Art. 23 para. 1 let. h

…

Art. 4a

15
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8. Federal Act of 14 December 199019 on the Harmonisation of Direct
Taxation at Cantonal and Communal Levels

…

Art. 56 let. i

…

Art. 15 para. 1

7. Federal Act of 14 December 199018
on Direct Federal Taxation

Host State Act
International Organisations

16

22
23
24

…

SR 832.10. This amendment is inserted in the said Federal Act.
SR 832.20. This amendment is inserted in the said Federal Act.
SR 837.0. This amendment is inserted in the said Federal Act.

Art. 2a

13. Unemployment Insurance Act of 25 June 198224

…

Art. 1a para. 2

12. Federal Act of 20 March 198123 on Accident Insurance

…

Art. 3 para. 2

11. Federal Act of 18 March 199422 on Health Insurance
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Ordinance on the Federal Act on the Privileges and
Immunities and Facilities and the Financial Subsidies
granted by Switzerland as a Host State, 2007
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Subject matter

the conditions of entry, residence and work on Swiss territory for individual
beneficiaries;

the procedure for the acquisition of land and buildings by institutional beneficiaries;

the rules governing the granting of financial subsidies and other support
measures.

b.

c.

d.

Meaning of permanent mission or other representation
to intergovernmental organisations

AS 2007 6657
1
SR 192.12

1

A permanent mission or other representation to intergovernmental organisations
means in particular:

Art. 2

The conditions of entry, residence and work for private household employees are
laid down in a separate ordinance.

2

the scope of the privileges, immunities and facilities which may be granted
to the different types of institutional beneficiary concerned;

a.

This Ordinance lays down the implementing rules for the HSA. It determines in
particular:

1

Art. 1

Chapter 1: Subject Matter and Definitions

The Swiss Federal Council,
on the basis of Article 33 of the Host State Act of 22 June 20071 (‘HSA’),
decrees:

of 7 December 2007 (Status as at 1 January 2008)

(Host State Ordinance, HSO)

Ordinance
to the Federal Act on the Privileges, Immunities and
Facilities and the Financial Subsidies
granted by Switzerland as a Host State

English is not an official language of the Swiss Confederation. This translation is
provided for information purposes only and has no legal force.

192.121

the permanent delegations of intergovernmental organisations at intergovernmental organisations;
observer bureaux.

c.
d.

temporary missions composed of representatives of a State and of non-State
representatives in connection with the exercise of Swiss good offices.

c.

Meaning of members of local staff

2

2
3
4
5

SR 0.191.2
SR 0.191.01
SR 0.191.02
SR 0.191.2

Members of local staff are persons employed by a State to perform official duties
within the meaning of the Vienna Convention of 18 April 19613 on Diplomatic
Relations, the Vienna Convention of 24 April 19634 on Consular Relations, or the
Convention of 8 December 19695 on Special Missions, but who do not form part of
the transferable staff of the sending State. These persons may be nationals of the
sending State or of another State. They generally perform the duties of service staff
within the meaning of the aforementioned Conventions but may also perform other
duties referred to in those Conventions.

Art. 5

A principal individual beneficiary is an individual beneficiary as referred to in
Article 2 paragraph 2 letters a and b, HSA.

Meaning of principal individual beneficiary

temporary missions composed of representatives of States in connection
with meetings between two or more States in accordance with Article 18 of
the Convention of 8 December 1969 on Special Missions;

b.

Art. 4

temporary missions composed of representatives of a State sent to Switzerland in accordance with Article 2 of the Convention of 8 December 1969 on
Special Missions;

a.

A special mission within the meaning of the Convention of 8 December 19692 on
Special Missions includes:

Meaning of special mission

the permanent representations to the Conference on Disarmament;

b.

Art. 3

the permanent missions to the United Nations Office or to other intergovernmental organisations, including the permanent missions to the World
Trade Organization;

International Organisations

a.
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General provisions

192.121

international institutions;

diplomatic missions;

consular posts;

permanent missions or other representations to intergovernmental organisations;

special missions;

international conferences;

secretariats or other bodies established under an international treaty;

independent commissions;

international courts;

arbitration tribunals.

b.

c.

d.

e.

f.

g.

h.

i.

j.

k.

Quasi-governmental international organisations

6
7
8

SR 0.191.01
SR 0.191.02
SR 0.191.2

3

Quasi-governmental international organisations are accorded some or all of the
following privileges, immunities and facilities:

Art. 7

Privileges, immunities and facilities are granted to independent commissions for
the scheduled duration of their activity. The granting of privileges, immunities and
facilities may be extended for a limited period if the circumstances so warrant, in
particular if the independent commission’s mandate is extended or if it requires
additional time to draw up and publish its report.

5

Special missions are governed in particular by the Convention of 8 December
19698 on Special Missions.

4

Consular posts are governed in particular by the Vienna Convention of 24 April
19637 on Consular Relations.

3

Diplomatic missions and permanent missions or other representations to intergovernmental organisations are governed in particular by the Vienna Convention of
18 April 19616 on Diplomatic Relations.

2

intergovernmental organisations;

a.

The following institutional beneficiaries are accorded all of the privileges, immunities and facilities set out in Article 3 HSA in accordance with international law and
international practice:

1

Art. 6

Chapter 2:
Scope of Privileges, Immunities and Facilities
Section 1: Institutional Beneficiaries

Host State Act

d.

Principles

4

All questions relating to a determination as to whether an individual is genuinely
engaged in official duties, an authorisation to accompany a principal individual
beneficiary, the scope of privileges, immunities and facilities that apply, and all
other questions concerning the legal status in Switzerland of individual beneficiaries,
are resolved in accordance with diplomatic practice between the FDFA and the
institutional beneficiary concerned and without the individual beneficiary being
involved in any way.

3

In the case of the individuals referred to in Article 2, paragraph 2 letters a and b
HSA, the privileges, immunities and facilities are conditional on the FDFA having
established that those individuals are genuinely engaged in official duties. In the
case of the persons referred to in Article 2 paragraph 2, letter c HSA, they are conditional on the authorisation granted them by the FDFA to accompany the principal
individual beneficiary.

2

The privileges, immunities and facilities accorded to individual beneficiaries are
granted in the interest of the institutional beneficiaries concerned and not that of the
individuals themselves. Their purpose is not to confer any benefit on individuals but
to enable the institutional beneficiaries to carry out their work effectively.

1

Art. 9

Section 2: Individual Beneficiaries

Subject to any special provisions contained in a headquarters agreement entered
into with the Federal Council or in any other international treaty to which Switzerland is party, other international bodies may be hosted by an intergovernmental
organisation or by an international institution only with the consent of the Federal
Department of Foreign Affairs (FDFA).

3

In determining the scope of the privileges, immunities and facilities to be accorded
in each case, the Federal Council shall take into account in particular the structure of
the body concerned and its connections to the intergovernmental organisations,
international institutions, or States with which it works, as well as its role in international relations and its international prominence.

2

Other international bodies may be accorded all of the privileges, immunities and
facilities set out in Article 3 HSA.

1

Other international bodies

exemption from indirect taxes;
freedom to acquire, receive, hold, transfer and convert funds, currencies,
cash and other movable assets.

c.

Art. 8

inviolability of archives;
exemption from direct taxes;

b.

International Organisations

a.
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Scope of privileges, immunities and facilities

192.121

Categories of individual beneficiary

representatives of the organisation’s members;

experts and all other persons acting in an official capacity for these institutional beneficiaries;

d.

e.

prosecutors, deputy prosecutors, and prosecution service staff;

registrars, deputy registrars, and registry staff;

defence counsel, witnesses and victims;

arbitrators;

persons entitled to accompany any of the individual beneficiaries referred to
in letters a to e.

b.

c.

d.

e.

f.

members of diplomatic staff;

members of administrative and technical staff;

members of service staff;

consular officers;

consular employees;

a.

b.

c.

d.

e.

5

In the case of diplomatic missions, consular posts, permanent missions and other
representations to intergovernmental organisations, and special missions, the categories of individual beneficiary are in particular the following:

3

judges;

a.

In the case of international courts and arbitration tribunals, the categories of individual beneficiary, in addition to the categories specified in paragraph 1 above, are
in particular the following:

2

other officials;

c.

persons entitled to accompany any of the individual beneficiaries referred to
in letters a to e.

high-ranking officials;

b.

f.

members of senior management;

a.

In the case of intergovernmental organisations, international institutions, international conferences, secretariats or other bodies established under an international
treaty, independent commissions and other international bodies, the categories of
individual beneficiary are in particular the following:

1

Art. 11

The scope of the privileges, immunities and facilities accorded to individuals who,
whether on a permanent or a temporary basis, are called to act in an official capacity
at any of the institutional beneficiaries referred to in Article 6 paragraph 1 is determined on the basis of the category of staff to which they belong in accordance with
international law and international practice. Individuals shall be assigned to the
different categories provided for under international law.

Art. 10

Host State Act

Individuals who are called to act in an official capacity
at a quasi-governmental international organisation

persons entitled to accompany any of the individual beneficiaries referred to
in letters a to f.

members of local staff;

International Organisations

exemption from taxes on lump sums received on any grounds from a pension scheme or other provident fund, as at the time of such payment; the tax
exemption does not however cover income earned on such sums or assets in
which they are invested, or pensions and annuities paid to former staff by the
quasi-governmental international organisation concerned;
exemption from Swiss entry and residence requirements.

b.

c.

Individuals who are called to act in an official capacity at other
international bodies

Eminent persons carrying out an international mandate

Duration of privileges, immunities and facilities granted
to individual beneficiaries

6

Privileges, immunities and facilities are granted to individual beneficiaries for the
duration of their official duties.

1

Art. 15

Eminent persons carrying out an international mandate may be accorded all of the
privileges, immunities and facilities set out in Article 3 HSA. The Federal Council
shall determine the scope of the privileges, immunities and facilities according to the
circumstances of each particular case.

Art. 14

The scope of the privileges, immunities and facilities accorded to individuals who,
whether on a permanent or a temporary basis, are called to act in an official capacity
at other international bodies shall be determined on the basis of the privileges,
immunities and facilities that the Federal Council shall grant to the other international body concerned, pursuant to Article 8 above, and on the basis of the category
of staff to which they belong.

Art. 13

Members of the general assembly, foundation board, executive board or other
governing body of a quasi-governmental international organisation may be granted
immunity from criminal, civil and administrative proceedings for acts performed in
their official capacity as well as inviolability for their documents.

2

exemption from direct taxes on the salaries, emoluments and allowances
paid to them by the quasi-governmental international organisation;

a.

Individuals who, whether on a permanent or a temporary basis, are called to act in
an official capacity at a quasi-governmental international organisation and who are
not Swiss nationals are accorded some or all of the following privileges and immunities for the duration of their service:

1

Art. 12

g.

f.
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Entry requirements

Residence requirements

Employment requirements

7

Institutional beneficiaries are entitled, in accordance with international law, to
determine the terms of employment of their staff.

1

Art. 18

Individual beneficiaries holding a legitimation card issued by the FDFA are exempted from the obligation to register with their cantonal residents registry. They
may however register voluntarily.

4

The legitimation card issued by the FDFA serves as a residence permit for Switzerland, certifies the holder’s privileges and immunities, and exempts him or her from
any visa requirement for the duration of his or her function.

3

The immigration authority of the canton concerned shall issue a standard residence
permit in accordance with the applicable law to persons called to act in an official
capacity at institutional beneficiaries who are entitled only to exemption from taxes,
and to persons entitled to accompany them.

2

The FDFA shall issue legitimation cards to members of the staff of institutional
beneficiaries established in Switzerland who are entitled to privileges and immunities and to persons entitled to accompany such persons. It shall determine the different types of legitimation card to be issued and the conditions attaching thereto.

1

Art. 17

A request must be made to the FDFA by the institutional beneficiary concerned in
order for the individual beneficiary to be allowed take up his or her duties.

2

When crossing the border to take up his or her duties, an individual beneficiary
must be in possession of a recognised identity document and, where applicable, a
visa.

1

Art. 16

Chapter 3: Entry, Residence and Employment Requirements

The FDFA shall determine case by case whether, at the end of the period of service
and in accordance with international practice, to accord a limited extension of time
(courtesy period) in order to give those concerned time to make arrangements for
their departure.

4

Privileges, immunities and facilities accorded to private household employees
come to an end one month after the end of their employment even if a dispute with
the former employer in relation to the employment remains unresolved.

3

Privileges, immunities and facilities accorded to accompanying persons expire at
the same time as those accorded to the person they accompany, unless otherwise
provided for in this Ordinance (Chapter 3).

2

Host State Act
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Social security

Accompanying persons

the same-sex partner of the principal individual beneficiary if the partnership
has been registered in Switzerland or under an equivalent foreign provision
or if the partner is treated by the institutional beneficiary concerned as an official partner or as a dependent;
the cohabiting partner of the principal individual beneficiary (which within
the meaning of Swiss law is a person of the opposite sex not married to the
principal individual beneficiary) if the cohabiting partner is treated by the institutional beneficiary concerned as an official partner or as a dependent;
the unmarried children up to the age of 25 of the principal individual beneficiary;
the unmarried children up to the age of 25 of the spouse, or of the same-sex
partner, or of the cohabiting partner, if officially in that person’s care.

b.

c.

d.
e.

8

The following persons may, by way of exception, be authorised by the FDFA to
accompany a principal individual beneficiary if they live together in the same
household; they shall be issued with a legitimation card but shall not be accorded
privileges, immunities or facilities:

2

the spouse of the principal individual beneficiary;

a.

The following persons are entitled to accompany the principal individual beneficiary and enjoy the same privileges, immunities and facilities if living together in the
same household:

1

Art. 20

Insofar as the institutional beneficiary as employer is not, under international law,
subject to obligatory Swiss social security legislation and the members of the staff of
the institutional beneficiary are not subject to that legislation, the institutional beneficiary shall determine the social protection arrangements for its staff in accordance
with international law and shall operate a social security scheme of its own.

Art. 19

Members of the local staff of diplomatic missions, of consular posts, of permanent
missions or other representations to intergovernmental organisations, and of special
missions, are subject to Swiss employment law irrespective of their nationality and
of their place of residence at the time of engagement. Any choice-of-law clause
providing for the application of the law of a foreign State shall have effect only to
the extent permitted under Swiss law.

3

Members of diplomatic missions, of consular posts, of permanent missions or other
representations to intergovernmental organisations and of special missions who are
Swiss nationals or are permanently resident in Switzerland at the commencement of
their function are subject to Swiss employment law. Any choice-of-law clause
providing for the application of the law of a foreign State shall have effect only to
the extent permitted under Swiss law.

2

192.121

198

the cohabiting partner of the principal individual beneficiary if the cohabiting partner is not recognised by the institutional beneficiary concerned as an
official partner or as a dependent but the application for a residence permit is
nonetheless submitted by the institutional beneficiary and the relationship
can be shown to be long-standing;

the unmarried children over the age of 25 of the principal individual beneficiary if they are in his or her sole care;

the unmarried children over the age of 25 of the spouse, or of the same-sex
partner, or of the cohabiting partner, if they are in the principal individual
beneficiary's sole care;

the ascendants of the principal individual beneficiary or of his or her spouse,
same-sex partner, or cohabiting partner within the meaning of paragraph 1, if
they are in the principal individual beneficiary's sole care;

in exceptional cases, other persons in the sole care of the principal individual
beneficiary if it is not possible for them to be entrusted to the care of a third
party in the country of origin (cases of force majeure).

b.

c.

d.

e.

f.

Access to employment for persons called to act in an official
capacity

9

SR 0.191.02

9

Persons who are called to act in an official capacity at an institutional beneficiary
must as rule perform their official duties on a full-time basis. This is without prejudice to the special provisions governing honorary consuls under the Vienna Convention of 24 April 19639 on Consular Relations, and those governing persons whose

1

Art. 21

The FDFA shall determine case by case whether a person wishing to accompany a
principal individual beneficiary satisfies the requirements of this article. All questions arising therefrom shall be resolved in accordance with diplomatic practice
between the FDFA and the institutional beneficiary concerned and without the
individual beneficiary being involved in any way.

5

Authorisation for the persons referred to in this Article to accompany a principal
individual beneficiary must be sought prior to the entry into Switzerland of such
persons.

4

Private household employees may be authorised by the FDFA to accompany a
principal individual beneficiary if they satisfy the requirements laid down in the
separate ordinance on entry, residence and work requirements referred to in Article 1
paragraph 2.

3

the same-sex partner of the principal individual beneficiary if he or she is not
recognised by the institutional beneficiary concerned as an official partner or
as a dependent but the application for a residence permit is nonetheless submitted by the institutional beneficiary and the relationship can be shown to
be long-standing, and if it is not possible for the couple to register their partnership under Swiss law or under the law of another State;
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Host State Act
International Organisations

Facilitated access to employment for persons entitled to accompany
the principal individual beneficiary

10

the spouse of the principal individual beneficiary within the meaning of Article 20 paragraph 1 letter a;
the same-sex partner of the principal individual beneficiary within the meaning of Article 20 paragraph 1 letter b;
the cohabiting partner of the principal individual beneficiary within the
meaning of Article 20 paragraph 1 letter c;
the unmarried children of the principal individual beneficiary, within the
meaning of Article 20 paragraph 1 letter d if they entered Switzerland as
authorised accompanying persons before the age of 21; they are entitled to
facilitated access to employment until the age of 25, after which they must
take the necessary steps to ensure that their residence and employment situations are in accordance with the legislation governing the residence and establishment of non-nationals;

a.
b.
c.
d.

The following persons have facilitated access to employment in Switzerland for the
duration of the function of the principal individual beneficiary if they are entitled, in
accordance with Article 20 paragraph 1, to accompany the principal individual
beneficiary and if they are living in Switzerland and in the same household as the
principal individual beneficiary:

1

Art. 22

Persons who are called to act in an official capacity at an institutional beneficiary
who engage in a secondary gainful activity do not enjoy privileges or immunities of
any kind in respect of that activity. In particular, they have no immunity from criminal, civil and administrative proceedings or from execution of any judgment or
sentence arising in relation to the secondary gainful activity. Such persons are subject to Swiss law in relation to the secondary gainful activity, in particular Swiss
social security legislation, and to tax in Switzerland on earnings from the activity,
unless otherwise provided for under a bilateral convention on double taxation or on
social security.

4

Teaching a specialised subject may, in particular, constitute an acceptable secondary activity, but any activity of a commercial nature, inter alia, shall be deemed
incompatible with the performance of the person’s official duties.

3

Persons who are called to act in an official capacity at an institutional beneficiary
may, by way of exception, be authorised by the relevant cantonal authorities to carry
out a secondary gainful activity for up to ten hours a week, provided that they are
living in Switzerland and the activity concerned is not incompatible with the performance of their official duties. The decision of the cantonal authorities shall be
taken in agreement with the FDFA.

2

duties are limited to a specific mandate, such as lawyers engaged in proceedings
before international courts or arbitration tribunals.
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the unmarried children of the spouse, same-sex partner or cohabiting partner,
within the meaning of Article 20 paragraph 1 letter e if they entered Switzerland as authorised accompanying persons before the age of 21; they are entitled to facilitated access to employment until the age of 25, after which they
must take the necessary steps to ensure that their residence and employment
situations are in accordance with the legislation governing the residence and
establishment of non-nationals.

192.121

The Granting of Privileges, Immunities and Facilities

a.

11

special missions, persons called to act in an official capacity at such special
missions, and persons entitled to accompany such persons;

The FDFA is empowered to grant privileges, immunities and facilities and to enter
into international agreements for that purpose, where the duration of the institutional
beneficiary’s activity does not exceed one year to:

2

Without prejudice to the privileges, immunities and facilities arising directly under
international law, the Federal Council shall determine case by case the privileges,
immunities and facilities to be granted to institutional beneficiaries and persons who
are called to act in an official capacity at such institutions, to eminent persons carrying out an international mandate, and to the persons referred to in Article 20.

1

Art. 23

Chapter 4:
Procedures for Granting Privileges, Immunities and Facilities

The further implementation rules shall be laid down by the FDFA with the agreement of the Federal Office for Migration.

5

Persons within the scope of paragraph 1 who engage in gainful activity in Switzerland are subject to Swiss law in relation to that activity. In particular, they enjoy no
privileges or immunities and are subject to Swiss social security legislation and to
tax in Switzerland on the earnings from the gainful activity unless otherwise provided for under a bilateral convention on double taxation or on social security.

4

Persons within the scope of paragraph 1 who engage in gainful activity shall, on
submission of a contract of employment, an offer of employment, or a declaration to
the effect that they intend to engage in a self-employed activity together with a
description of that activity, be issued by the cantonal authority concerned with a
special residence permit, known as a ‘Ci permit’, in place of their legitimation card.
A self-employed activity may be carried out only after the Ci permit-holder has been
authorised by the competent authorities to carry out the profession or occupation in
question.

3

To facilitate their access to employment, the FDFA shall, on request, issue to the
persons referred to in paragraph 1 a document certifying to potential employers that
the individual concerned is not subject to the quota on foreign workers, or to the
principle of priority recruitment areas, or to labour market regulations (principle of
priority preference for residents, and ex ante vetting of pay and conditions).

2

e.

Host State Act

Modalities

international conferences, persons called to act in an official capacity at such
international conferences, and persons entitled to accompany such persons.

International Organisations

international institutions;
quasi-governmental international organisations;
secretariats or other bodies established under an international treaty;
international courts;
arbitration tribunals.

b.
c.
d.
e.
f.

12

The privileges, immunities and facilities of eminent persons carrying out an international mandate are granted by way of a unilateral decision of the Federal Council.

4

independent commissions;

c.

other international bodies.

b.
d.

special missions;
international conferences;

a.

The privileges, immunities and facilities of the following institutional beneficiaries, of the persons who are called to act in an official capacity at such institutional
beneficiaries, and of the persons entitled to accompany such persons are granted by
way of a unilateral decision of the Federal Council or of the FDFA or by way of an
agreement to that effect entered into between the Federal Council or the FDFA and
the institutional beneficiary concerned:

3

intergovernmental organisations;

a.

The privileges, immunities and facilities of the following institutional beneficiaries, of the persons called to act in an official capacity at such institutional beneficiaries, and of the persons entitled to accompany such persons are granted by way of an
agreement to that effect entered into between the Federal Council and the institutional beneficiary concerned:

2

Diplomatic missions, consular posts, and permanent missions or other representations to intergovernmental organisations, the members of such representations and
persons entitled to accompany such members become automatically entitled in
accordance with international law and international practice to privileges, immunities and facilities on being authorised by the FDFA to establish themselves in Switzerland.

1

Art. 24

b.
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Procedure

the draft contract of acquisition indicating the mode of acquisition (sale, gift,
long-term lease, etc.);

the purpose of acquisition (residence of head of mission, secretariat of representation, head office of organisation, etc.);

a description of the property, to include in particular the area of the land and
of the building; in the case of a vacant site or a proposed extension of an existing building, the area proposed to be built upon must also be indicated;

a list of the properties in Switzerland already owned by the institutional
beneficiary, a description of such properties including in particular the area
of the land and buildings concerned and the use of same.

a.

b.

c.

d.

The application must include the following particulars and documents:

Decision

Financial powers

2

a.

13

shall decide on one-off financial subsidies and in-kind subsidies not exceeding CHF 3 million;

The FDFA:

The Federal Council shall decide on financial subsidies and other support measures
with a foreseeable cost exceeding CHF 3 million in the case of a one-off measure, or
CHF 2 million per annum in the case of a recurring measure.

1

Art. 27

Chapter 6:
Financial Subsidies and other Support Measures

The FDFA shall issue its decision after receiving the opinion of the canton concerned.

Art. 26

The FDFA may impose conditions in respect of an acquisition of property. In
particular, it may require reciprocity if the acquiring party is a foreign State acquiring a property for the official needs of its diplomatic mission, consular posts, or
permanent missions to intergovernmental organisations in Switzerland.

4

The net habitable area of any building intended for residential use may not as a rule
exceed 200 m2.

3

2

Any application for permission to acquire land or buildings shall be submitted to
the FDFA by the acquiring party or its agent, with a copy to be sent to the competent
authority in the canton concerned.

1

Art. 25

Chapter 5: Acquisition of Land and Buildings for Official Purposes

Host State Act

may fund international conferences in Switzerland;

Procedure for granting subsidies and other support measures

14

10

be the authority responsible for implementing the agreements on privileges,
immunities, facilities, and financial subsidies and other support measures,
without prejudice to the specific powers of other federal bodies;
regulate the details of the implementation of this Ordinance without prejudice to the specific powers of other federal bodies;

b.

c.

SR 642.11

negotiate the agreements to be entered into pursuant to the HSA or this Ordinance, in consultation with the bodies concerned;

a.

In addition to the powers provided for in the specific provisions of this Ordinance,
the FDFA shall:

1

Art. 30

Chapter 8: Powers of the FDFA

International non-governmental organisations (INGOs) wishing to benefit from the
measures provided for under federal legislation, in particular the tax exemption
provided for by the Federal Act of 14 December 199010 on Direct Federal Taxation
and the facilitated employment of foreign staff provided for under Swiss legislation,
must satisfy the relevant statutory requirements and submit an application to the
competent authority designated by the relevant statute.

Art. 29

Chapter 7: International Non-Governmental Organisations

The procedure for the payment of due compensation to the cantons for the cost of
giving effect to Article 20, letter f, HSA is laid down in agreements to be entered
into with each canton concerned. The FDFA shall be authorised to enter into such
agreements. It indicates in the agreement that, where applicable, the relevant credits
are subject to approval by Parliament.

2

The procedure for granting financial subsidies and other support measures is laid
down in respect of each appropriation during the authorisation process.

1

Art. 28

may enter into international treaties to that end.

c.
d.

shall decide on recurring financial subsidies and in-kind subsidies of a
maximum duration of 4 years and not exceeding CHF 2 million per annum;

International Organisations

b.
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determine case by case whether a person is to be deemed an ‘individual
beneficiary’ within the meaning of Article 2 paragraph 2 letters a and c HSA
and issue the appropriate legitimation cards to eligible persons;

determine the length of the courtesy period that may be allowed to an individual beneficiary at the end of his or her period of service;

direct the Federal Security Service to instruct the relevant police authorities
to implement the further security measures referred to in Article 20 letter f
HSA;

enter into the bilateral agreements necessary to secure for the members of
the diplomatic missions, the permanent missions or other representations to
intergovernmental organisations and of the consular posts of Switzerland
abroad the same privileges, immunities and facilities as are accorded to foreign representations of the same category in Switzerland.

e.

f.

g.

h.

Amendment of current legislation

Commencement

This Ordinance comes into force on 1 January 2008.

Art. 32

The amendment of current legislation is regulated in the Annex.

Art. 31

Chapter 9: Final Provisions

15

The FDFA shall adopt rules regulating its own internal allocation of responsibilities.

2

supervise compliance with the terms of the privileges, immunities and facilities; to this effect it shall take all appropriate measures in accordance with
international practice; on finding an instance of abuse it may revoke a natural person’s privileges, immunities and facilities where such a measure is
proportionate with the objectives;
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d.

Host State Act
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Annex
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International Organisations
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UNITED by a common desire and collective will to live in a
region of lasting peace, security and stability, sustained

INSPIRED by and united under One Vision, One Identity and
One Caring and Sharing Community;

MINDFUL of the existence of mutual interests and
interdependence among the peoples and Member States of
ASEAN which are bound by geography, common objectives
and shared destiny;

RECALLING the decisions to establish an ASEAN Charter in
the Vientiane Action Programme, the Kuala Lumpur
Declaration on the Establishment of the ASEAN Charter and
the Cebu Declaration on the Blueprint of the ASEAN Charter;

NOTING with satisfaction the significant achievements and
expansion of ASEAN since its establishment in Bangkok
through the promulgation of The ASEAN Declaration;

WE, THE PEOPLES of the Member States of the
Association of Southeast Asian Nations (ASEAN), as
represented by the Heads of State or Government of Brunei
Darussalam, the Kingdom of Cambodia, the Republic of
Indonesia, the Lao People’s Democratic Republic, Malaysia,
the Union of Myanmar, the Republic of the Philippines, the
Republic of Singapore, the Kingdom of Thailand and the
Socialist Republic of Viet Nam:

PREAMBLE

CHARTER OF THE
ASSOCIATION OF SOUTHEAST ASIAN NATIONS

2

AND TO THIS END, the Heads of State or Government of
the Member States of ASEAN, assembled in Singapore on
the historic occasion of the 40th anniversary of the founding
of ASEAN, have agreed to this Charter.

HEREBY DECIDE to establish, through this Charter, the
legal and institutional framework for ASEAN,

COMMITTED to intensifying community building through
enhanced regional cooperation and integration, in particular
by establishing an ASEAN Community comprising the
ASEAN Security Community, the ASEAN Economic
Community and the ASEAN Socio-Cultural Community, as
provided for in the Bali Declaration of ASEAN Concord II;

CONVINCED of the need to strengthen existing bonds of
regional solidarity to realise an ASEAN Community that is
politically cohesive, economically integrated and socially
responsible in order to effectively respond to current and
future challenges and opportunities;

RESOLVED to ensure sustainable development for the
benefit of present and future generations and to place the
well-being, livelihood and welfare of the peoples at the centre
of the ASEAN community building process;

ADHERING to the principles of democracy, the rule of law
and good governance, respect for and protection of human
rights and fundamental freedoms;

RESPECTING the fundamental importance of amity and
cooperation, and the principles of sovereignty, equality,
territorial integrity, non-interference, consensus and unity in
diversity;

economic growth, shared prosperity and social progress, and
to promote our vital interests, ideals and aspirations;

207
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7.
To strengthen democracy, enhance good governance and
the rule of law, and to promote and protect human rights and
fundamental freedoms, with due regard to the rights and
responsibilities of the Member States of ASEAN;

6.
To alleviate poverty and narrow the development gap
within ASEAN through mutual assistance and cooperation;

5.
To create a single market and production base which is
stable, prosperous, highly competitive and economically
integrated with effective facilitation for trade and investment in
which there is free flow of goods, services and investment;
facilitated movement of business persons, professionals,
talents and labour; and freer flow of capital;

4.
To ensure that the peoples and Member States of ASEAN
live in peace with the world at large in a just, democratic and
harmonious environment;

3.
To preserve Southeast Asia as a Nuclear Weapon-Free
Zone and free of all other weapons of mass destruction;

2.
To enhance regional resilience by promoting greater
political, security, economic and socio-cultural cooperation;

1.
To maintain and enhance peace, security and stability
and further strengthen peace-oriented values in the region;

The Purposes of ASEAN are:

ARTICLE 1
PURPOSES

CHAPTER I
PURPOSES AND PRINCIPLES

4

15. To maintain the centrality and proactive role of ASEAN as
the primary driving force in its relations and cooperation with its
external partners in a regional architecture that is open,
transparent and inclusive.

14. To promote an ASEAN identity through the fostering of
greater awareness of the diverse culture and heritage of the
region; and

13. To promote a people-oriented ASEAN in which all sectors
of society are encouraged to participate in, and benefit from,
the process of ASEAN integration and community building;

12. To strengthen cooperation in building a safe, secure and
drug-free environment for the peoples of ASEAN;

11. To enhance the well-being and livelihood of the peoples
of ASEAN by providing them with equitable access to
opportunities for human development, social welfare and
justice;

10. To develop human resources through closer cooperation
in education and life-long learning, and in science and
technology, for the empowerment of the peoples of ASEAN and
for the strengthening of the ASEAN Community;

9.
To promote sustainable development so as to ensure the
protection of the region’s environment, the sustainability of its
natural resources, the preservation of its cultural heritage and
the high quality of life of its peoples;

8.
To respond effectively, in accordance with the principle of
comprehensive security, to all forms of threats, transnational
crimes and transboundary challenges;
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non-interference in the internal affairs of ASEAN
Member States;

respect for the right of every Member State to lead
its national existence free from external
interference, subversion and coercion;

enhanced consultations on matters
affecting the common interest of ASEAN;

(e)

(f)

(g)

5

reliance on peaceful settlement of disputes;

(d)

seriously

renunciation of aggression and of the threat or use
of force or other actions in any manner inconsistent
with international law;

shared commitment and collective responsibility in
enhancing regional peace, security and prosperity;

(b)

(c)

respect for the independence, sovereignty, equality,
territorial integrity and national identity of all ASEAN
Member States;

(a)

2.
ASEAN and its Member States shall act in accordance
with the following Principles:

1.
In pursuit of the Purposes stated in Article 1, ASEAN and
its Member States reaffirm and adhere to the fundamental
principles contained in the declarations, agreements,
conventions, concords, treaties and other instruments of
ASEAN.

ARTICLE 2
PRINCIPLES

adherence to multilateral trade rules and ASEAN’s
rules-based regimes for effective implementation of
economic commitments and progressive reduction
towards elimination of all barriers to regional
economic integration, in a market-driven economy.

(n)

6

the centrality of ASEAN in external political,
economic, social and cultural relations while
remaining actively engaged, outward-looking,
inclusive and non-discriminatory; and

respect for the different cultures, languages and
religions of the peoples of ASEAN, while
emphasising their common values in the spirit of
unity in diversity;
(m)

(l)

abstention from participation in any policy or activity,
including the use of its territory, pursued by any
ASEAN Member State or non-ASEAN State or any
non-State actor, which threatens the sovereignty,
territorial integrity or political and economic stability
of ASEAN Member States;

upholding the United Nations Charter and
international
law,
including
international
humanitarian law, subscribed to by ASEAN Member
States;

(j)

(k)

respect for fundamental freedoms, the promotion
and protection of human rights, and the promotion
of social justice;

adherence to the rule of law, good governance, the
principles of democracy and constitutional
government;

(i)

(h)
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The Member States of ASEAN are Brunei Darussalam, the
Kingdom of Cambodia, the Republic of Indonesia, the Lao
People’s Democratic Republic, Malaysia, the Union of
Myanmar, the Republic of the Philippines, the Republic of
Singapore, the Kingdom of Thailand and the Socialist Republic
of Viet Nam.

ASEAN, as an inter-governmental organisation, is hereby
conferred legal personality.

7

ARTICLE 4
MEMBER STATES

ARTICLE 3
LEGAL PERSONALITY OF ASEAN

2.

8

Admission shall be based on the following criteria:

1.
The procedure for application and admission to ASEAN
shall be prescribed by the ASEAN Coordinating Council.

ARTICLE 6
ADMISSION OF NEW MEMBERS

3.
In the case of a serious breach of the Charter or noncompliance, the matter shall be referred to Article 20.

2.
Member States shall take all necessary measures,
including the enactment of appropriate domestic legislation, to
effectively implement the provisions of this Charter and to
comply with all obligations of membership.

1.
Member States shall have equal rights and obligations
under this Charter.

ARTICLE 5
RIGHTS AND OBLIGATIONS

CHAPTER III
MEMBERSHIP

CHAPTER II
LEGAL PERSONALITY
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recognition by all ASEAN Member States;

agreement to be bound and to abide by the Charter;
and

ability and willingness to carry out the obligations of
Membership.

(b)

(c)

(d)

9

4.
An applicant State shall be admitted to ASEAN upon
signing an Instrument of Accession to the Charter.

3.
Admission shall be decided by consensus by the ASEAN
Summit, upon the recommendation of the ASEAN Coordinating
Council.

location in the recognised geographical region of
Southeast Asia;

(a)

2.

deliberate, provide policy guidance and take
decisions on key issues pertaining to the realisation
of the objectives of ASEAN, important matters of
interest to Member States and all issues referred to
it by the ASEAN Coordinating Council, the ASEAN
Community Councils and ASEAN Sectoral
Ministerial Bodies;
instruct the relevant Ministers in each of the
Councils concerned to hold ad hoc inter-Ministerial
meetings, and address important issues concerning
ASEAN that cut across the Community Councils.
Rules of procedure for such meetings shall be
adopted by the ASEAN Coordinating Council;
address emergency situations affecting ASEAN by
taking appropriate actions;
decide on matters referred to it under Chapters VII
and VIII;

(b)

(c)

(d)

(e)

10

be the supreme policy-making body of ASEAN;

(a)

The ASEAN Summit shall:

1.
The ASEAN Summit shall comprise the Heads of State or
Government of the Member States.

ARTICLE 7
ASEAN SUMMIT

CHAPTER IV
ORGANS
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convened, whenever necessary, as special or ad
hoc meetings to be chaired by the Member State
holding the ASEAN Chairmanship, at venues to be
agreed upon by ASEAN Member States.

(b)

ARTICLE 8
ASEAN COORDINATING COUNCIL

held twice annually, and be hosted by the Member
State holding the ASEAN Chairmanship; and

(a)

ASEAN Summit Meetings shall be:

appoint the Secretary-General of ASEAN, with the
rank and status of Minister, who will serve with the
confidence and at the pleasure of the Heads of
State or Government upon the recommendation of
the ASEAN Foreign Ministers Meeting.

(g)

2.

coordinate the implementation of agreements and
decisions of the ASEAN Summit;

coordinate with the ASEAN Community Councils to
enhance policy coherence, efficiency and
cooperation among them;

(b)

(c)

11

prepare the meetings of the ASEAN Summit;

(a)

The ASEAN Coordinating Council shall:

1.
The ASEAN Coordinating Council shall comprise the
ASEAN Foreign Ministers and meet at least twice a year.

3.

authorise the establishment and the dissolution of
Sectoral Ministerial Bodies and other ASEAN
institutions; and

(f)

12

3.
Each Member State shall designate its national
representation for each ASEAN Community Council meeting.

2.
Each ASEAN Community Council shall have under its
purview the relevant ASEAN Sectoral Ministerial Bodies.

1.
The ASEAN Community Councils shall comprise the
ASEAN Political-Security Community Council, ASEAN
Economic Community Council, and ASEAN Socio-Cultural
Community Council.

ARTICLE 9
ASEAN COMMUNITY COUNCILS

3.
The ASEAN Coordinating Council shall be supported by
the relevant senior officials.

undertake other tasks provided for in this Charter or
such other functions as may be assigned by the
ASEAN Summit.

(h)

consider the report of the Secretary-General on the
functions and operations of the ASEAN Secretariat
and other relevant bodies;

(f)

approve the appointment and termination of the
Deputy
Secretaries-General
upon
the
recommendation of the Secretary-General; and

consider the annual report of the Secretary-General
on the work of ASEAN;

(e)

(g)

coordinate the reports of the ASEAN Community
Councils to the ASEAN Summit;

(d)
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coordinate the work of the different sectors under its
purview, and on issues which cut across the other
Community Councils; and

submit reports and recommendations to the ASEAN
Summit on matters under its purview.

(b)

(c)

1.

13

strengthen cooperation in their respective fields in
support of ASEAN integration and community
building; and

(c)

respective

implement the agreements and decisions of the
ASEAN Summit under their respective purview;

their

(b)

with

function in accordance
established mandates;

(a)

ASEAN Sectoral Ministerial Bodies shall:

ARTICLE 10
ASEAN SECTORAL MINISTERIAL BODIES

6.
Each ASEAN Community Council shall be supported by
the relevant senior officials.

5.
Each ASEAN Community Council shall meet at least
twice a year and shall be chaired by the appropriate Minister
from the Member State holding the ASEAN Chairmanship.

ensure the implementation of the relevant decisions
of the ASEAN Summit;

(a)

4.
In order to realise the objectives of each of the three
pillars of the ASEAN Community, each ASEAN Community
Council shall:

submit reports and recommendations to their
respective Community Councils.

2.

participate in meetings of the ASEAN Summit, the
ASEAN Community Councils, the ASEAN

(c)

14

facilitate
and
monitor
progress
in
the
implementation of ASEAN agreements and
decisions, and submit an annual report on the work
of ASEAN to the ASEAN Summit;

carry out the duties and responsibilities of this high
office in accordance with the provisions of this
Charter and relevant ASEAN instruments, protocols
and established practices;
(b)

(a)

The Secretary-General shall:

1.
The Secretary-General of ASEAN shall be appointed by
the ASEAN Summit for a non-renewable term of office of five
years, selected from among nationals of the ASEAN Member
States based on alphabetical rotation, with due consideration to
integrity, capability and professional experience, and gender
equality.

ARTICLE 11
SECRETARY-GENERAL OF ASEAN
AND ASEAN SECRETARIAT

2.
Each ASEAN Sectoral Ministerial Body may have under
its purview the relevant senior officials and subsidiary bodies to
undertake its functions as contained in Annex 1. The Annex
may be updated by the Secretary-General of ASEAN upon the
recommendation
of
the
Committee
of
Permanent
Representatives without recourse to the provision on
Amendments under this Charter.

(d)

213

be

the

Chief

6.

(a)

15

two Deputy Secretaries-General who will serve a
non-renewable term of three years, selected from
among nationals of the ASEAN Member States
based on alphabetical rotation, with due
consideration
to
integrity,
qualifications,
competence, experience and gender equality; and

The four Deputy Secretaries-General shall comprise:

5.
The four Deputy Secretaries-General shall be of different
nationalities from the Secretary-General and shall come from
four different ASEAN Member States.

4.
The Secretary-General shall be assisted by four Deputy
Secretaries-General with the rank and status of Deputy
Ministers. The Deputy Secretaries-General shall be
accountable to the Secretary-General in carrying out their
functions.

also

recommend the appointment and termination of the
Deputy Secretaries-General to the ASEAN
Coordinating Council for approval.

(e)

3.
The Secretary-General shall
Administrative Officer of ASEAN.

present the views of ASEAN and participate in
meetings with external parties in accordance with
approved policy guidelines and mandate given to
the Secretary-General; and

(d)

Coordinating Council, and ASEAN Sectoral
Ministerial Bodies and other relevant ASEAN
meetings;

two Deputy Secretaries-General who will serve a
term of three years, which may be renewed for
another three years. These two Deputy SecretariesGeneral shall be openly recruited based on merit.

(c)

(b)

(a)

refrain from any action which might reflect on their
position as ASEAN Secretariat officials responsible
only to ASEAN.

not seek or receive instructions from any
government or external party outside of ASEAN;
and

uphold the highest standards of integrity, efficiency,
and competence in the performance of their duties;

The Secretary-General and the staff shall:
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2.
The Permanent Representatives collectively constitute a
Committee of Permanent Representatives, which shall:

1.
Each ASEAN Member State shall appoint a Permanent
Representative to ASEAN with the rank of Ambassador based
in Jakarta.

ARTICLE 12
COMMITTEE OF PERMANENT REPRESENTATIVES
TO ASEAN

9.
Each ASEAN Member State undertakes to respect the
exclusively ASEAN character of the responsibilities of the
Secretary-General and the staff, and not to seek to influence
them in the discharge of their responsibilities.

8.

7.
The ASEAN Secretariat shall comprise the SecretaryGeneral and such staff as may be required.

(b)

214

coordinate with ASEAN National Secretariats and
other ASEAN Sectoral Ministerial Bodies;

liaise with the Secretary-General of ASEAN and the
ASEAN Secretariat on all subjects relevant to its
work;

facilitate ASEAN cooperation with external partners;
and

perform such other functions as may be determined
by the ASEAN Coordinating Council.

(b)

(c)

(d)

(e)

be the repository of information on all ASEAN
matters at the national level;

coordinate the implementation of ASEAN decisions
at the national level;

coordinate and support the national preparations of
ASEAN meetings;

promote ASEAN identity and awareness at the
national level; and

(b)

(c)

(d)

(e)
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serve as the national focal point;

(a)

Each ASEAN Member State shall establish an ASEAN National
Secretariat which shall:

ARTICLE 13
ASEAN NATIONAL SECRETARIATS

support the work of the ASEAN Community
Councils and ASEAN Sectoral Ministerial Bodies;

(a)
ARTICLE 14
ASEAN HUMAN RIGHTS BODY

contribute to ASEAN community building.
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2.
The ASEAN Foundation shall be accountable to the
Secretary-General of ASEAN, who shall submit its report to the
ASEAN Summit through the ASEAN Coordinating Council.

1.
The ASEAN Foundation shall support the SecretaryGeneral of ASEAN and collaborate with the relevant ASEAN
bodies to support ASEAN community building by promoting
greater awareness of the ASEAN identity, people-to-people
interaction, and close collaboration among the business sector,
civil society, academia and other stakeholders in ASEAN.

ARTICLE 15
ASEAN FOUNDATION

2.
This ASEAN human rights body shall operate in
accordance with the terms of reference to be determined by the
ASEAN Foreign Ministers Meeting.

1.
In conformity with the purposes and principles of the
ASEAN Charter relating to the promotion and protection of
human rights and fundamental freedoms, ASEAN shall
establish an ASEAN human rights body.

(f)
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1.
ASEAN shall enjoy in the territories of the Member States
such immunities and privileges as are necessary for the
fulfilment of its purposes.
2.
The immunities and privileges shall be laid down in
separate agreements between ASEAN and the host Member
State.
ARTICLE 18
IMMUNITIES AND PRIVILEGES OF THE SECRETARYGENERAL OF ASEAN AND STAFF OF THE ASEAN
SECRETARIAT

1.
ASEAN may engage with entities which support the
ASEAN Charter, in particular its purposes and principles. These
associated entities are listed in Annex 2.

2.
Rules of procedure and criteria for engagement shall be
prescribed by the Committee of Permanent Representatives
upon the recommendation of the Secretary-General of ASEAN.

3.
Annex 2 may be updated by the Secretary-General of
ASEAN upon the recommendation of the Committee of
Permanent Representatives without recourse to the provision
on Amendments under this Charter.
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ARTICLE 17
IMMUNITIES AND PRIVILEGES OF ASEAN

ARTICLE 16
ENTITIES ASSOCIATED WITH ASEAN
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1. The Permanent Representatives of the Member States to
ASEAN and officials of the Member States participating in
official ASEAN activities or representing ASEAN in the Member

ARTICLE 19
IMMUNITIES AND PRIVILEGES OF THE PERMANENT
REPRESENTATIVES AND OFFICIALS ON ASEAN DUTIES

2. The immunities and privileges under this Article shall be
laid down in a separate ASEAN agreement.

1. The Secretary-General of ASEAN and staff of the ASEAN
Secretariat participating in official ASEAN activities or
representing ASEAN in the Member States shall enjoy such
immunities and privileges as are necessary for the independent
exercise of their functions.

CHAPTER VI
IMMUNITIES AND PRIVILEGES

CHAPTER V
ENTITIES ASSOCIATED WITH ASEAN
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2. The immunities and privileges of the Permanent
Representatives and officials on ASEAN duties shall be
governed by the 1961 Vienna Convention on Diplomatic
Relations or in accordance with the national law of the ASEAN
Member State concerned.

States shall enjoy such immunities and privileges as are
necessary for the exercise of their functions.
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2.
In the implementation of economic commitments, a
formula for flexible participation, including the ASEAN Minus X
formula, may be applied where there is a consensus to do so.

1.
Each ASEAN Community Council shall prescribe its own
rules of procedure.

ARTICLE 21
IMPLEMENTATION AND PROCEDURE

4.
In the case of a serious breach of the Charter or noncompliance, the matter shall be referred to the ASEAN Summit
for decision.

3.
Nothing in paragraphs 1 and 2 of this Article shall affect
the modes of decision-making as contained in the relevant
ASEAN legal instruments.

2.
Where consensus cannot be achieved, the ASEAN
Summit may decide how a specific decision can be made.

1.
As a basic principle, decision-making in ASEAN shall be
based on consultation and consensus.

ARTICLE 20
CONSULTATION AND CONSENSUS

CHAPTER VII
DECISION-MAKING
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2.
Disputes which do not concern the interpretation or
application of any ASEAN instrument shall be resolved

1.
Disputes relating to specific ASEAN instruments shall be
settled through the mechanisms and procedures provided for in
such instruments.

ARTICLE 24
DISPUTE SETTLEMENT MECHANISMS IN SPECIFIC
INSTRUMENTS

2.
Parties to the dispute may request the Chairman of
ASEAN or the Secretary-General of ASEAN, acting in an exofficio capacity, to provide good offices, conciliation or
mediation.

1.
Member States which are parties to a dispute may at any
time agree to resort to good offices, conciliation or mediation in
order to resolve the dispute within an agreed time limit.

ARTICLE 23
GOOD OFFICES, CONCILIATION AND MEDIATION

2.
ASEAN shall maintain and establish dispute settlement
mechanisms in all fields of ASEAN cooperation.
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2.
Any Member State affected by non-compliance with the
findings, recommendations or decisions resulting from an

1.
The Secretary-General of ASEAN, assisted by the
ASEAN Secretariat or any other designated ASEAN body,
shall
monitor
the
compliance
with
the
findings,
recommendations or decisions resulting from an ASEAN
dispute settlement mechanism, and submit a report to the
ASEAN Summit.

ARTICLE 27
COMPLIANCE

When a dispute remains unresolved, after the application of the
preceding provisions of this Chapter, this dispute shall be
referred to the ASEAN Summit, for its decision.

ARTICLE 26
UNRESOLVED DISPUTES

Where not otherwise specifically provided, appropriate dispute
settlement mechanisms, including arbitration, shall be
established for disputes which concern the interpretation or
application of this Charter and other ASEAN instruments.

ARTICLE 25
ESTABLISHMENT OF DISPUTE SETTLEMENT
MECHANISMS

3.
Where not otherwise specifically provided, disputes which
concern the interpretation or application of ASEAN economic
agreements shall be settled in accordance with the ASEAN
Protocol on Enhanced Dispute Settlement Mechanism.

ARTICLE 22
GENERAL PRINCIPLES

1.
Member States shall endeavour to resolve peacefully all
disputes in a timely manner through dialogue, consultation and
negotiation.

peacefully in accordance with the Treaty of Amity and
Cooperation in Southeast Asia and its rules of procedure.

CHAPTER VIII
SETTLEMENT OF DISPUTES
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4.
The ASEAN Secretariat shall operate in accordance with
the financial rules and procedures determined by the ASEAN
Coordinating Council upon the recommendation of the
Committee of Permanent Representatives.

3.
The Secretary-General shall prepare the annual
operational budget of the ASEAN Secretariat for approval by
the ASEAN Coordinating Council upon the recommendation of
the Committee of Permanent Representatives.

2.
The operational budget of the ASEAN Secretariat shall be
met by ASEAN Member States through equal annual
contributions which shall be remitted in a timely manner.

1.
The ASEAN Secretariat shall be provided with the
necessary financial resources to perform its functions
effectively.

ARTICLE 30
OPERATIONAL BUDGET AND FINANCES
OF THE ASEAN SECRETARIAT

3.
Financial accounts shall be subject to internal and
external audits.

2.
ASEAN shall observe sound financial management
policies and practices and budgetary discipline.

1.
ASEAN shall establish financial rules and procedures in
accordance with international standards.

ARTICLE 29
GENERAL PRINCIPLES

ARTICLE 28
UNITED NATIONS CHARTER PROVISIONS AND
OTHER RELEVANT INTERNATIONAL PROCEDURES

Unless otherwise provided for in this Charter, Member States
have the right of recourse to the modes of peaceful settlement
contained in Article 33(1) of the Charter of the United Nations or
any other international legal instruments to which the disputing
Member States are parties.

CHAPTER IX
BUDGET AND FINANCE

ASEAN dispute settlement mechanism, may refer the matter to
the ASEAN Summit for a decision.
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the ASEAN Coordinating Council;

the three ASEAN Community Councils;

where appropriate, the relevant ASEAN Sectoral
Ministerial Bodies and senior officials; and

the Committee of Permanent Representatives.

(b)

(c)

(d)

(e)

ensure the centrality of ASEAN;

(b)

27

actively promote and enhance the interests and wellbeing of ASEAN, including efforts to build an ASEAN
Community through policy initiatives, coordination,
consensus and cooperation;

(a)

The Member State holding the Chairmanship of ASEAN shall:

ARTICLE 32
ROLE OF THE CHAIRMAN OF ASEAN

the ASEAN Summit and related summits;

(a)

2.
ASEAN shall have, in a calendar year, a single
Chairmanship by which the Member State assuming the
Chairmanship shall chair:

1.
The Chairmanship of ASEAN shall rotate annually, based
on the alphabetical order of the English names of Member
States.

ARTICLE 31
CHAIRMAN OF ASEAN

CHAPTER X
ADMINISTRATION AND PROCEDURE

represent ASEAN in strengthening and promoting
closer relations with external partners; and
carry out such other tasks and functions as may be
mandated.

(d)

(e)
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The working language of ASEAN shall be English.

ARTICLE 34
WORKING LANGUAGE OF ASEAN

ASEAN and its Member States shall adhere to existing
diplomatic protocol and practices in the conduct of all activities
relating to ASEAN. Any changes shall be approved by the
ASEAN Coordinating Council upon the recommendation of the
Committee of Permanent Representatives.

ARTICLE 33
DIPLOMATIC PROTOCOL AND PRACTICES

ensure an effective and timely response to urgent
issues or crisis situations affecting ASEAN, including
providing its good offices and such other arrangements
to immediately address these concerns;

(c)
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ASEAN shall have an anthem.

29

ARTICLE 40
ASEAN ANTHEM

The eighth of August shall be observed as ASEAN Day.

ARTICLE 39
ASEAN DAY

The ASEAN emblem shall be as shown in Annex 4.

ARTICLE 38
ASEAN EMBLEM

The ASEAN flag shall be as shown in Annex 3.

ARTICLE 37
ASEAN FLAG

The ASEAN motto shall be: "One Vision, One Identity, One
Community"

ARTICLE 36
ASEAN MOTTO

ASEAN shall promote its common ASEAN identity and a sense
of belonging among its peoples in order to achieve its shared
destiny, goals and values.

ARTICLE 35
ASEAN IDENTITY

CHAPTER XI
IDENTITY AND SYMBOLS
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7.
ASEAN may conclude agreements with countries or subregional, regional and international organisations and
institutions. The procedures for concluding such agreements

6.
The ASEAN Foreign Ministers Meeting shall ensure
consistency and coherence in the conduct of ASEAN’s external
relations.

5.
The strategic policy directions of ASEAN’s external
relations shall be set by the ASEAN Summit upon the
recommendation of the ASEAN Foreign Ministers Meeting.

4.
In the conduct of external relations of ASEAN, Member
States shall, on the basis of unity and solidarity, coordinate and
endeavour to develop common positions and pursue joint
actions.

3.
ASEAN shall be the primary driving force in regional
arrangements that it initiates and maintain its centrality in
regional cooperation and community building.

2.
The external relations of ASEAN shall adhere to the
purposes and principles set forth in this Charter.

1.
ASEAN shall develop friendly relations and mutually
beneficial dialogue, cooperation and partnerships with countries
and sub-regional, regional and international organisations and
institutions.

CONDUCT OF EXTERNAL RELATIONS

ARTICLE 41

EXTERNAL RELATIONS

CHAPTER XII
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2.
External parties may be invited to ASEAN meetings or
cooperative activities without being conferred any formal status,
in accordance with the rules of procedure.

2.
In relations with the external partners, the Country
Coordinators shall, inter alia:

be supported by the relevant ASEAN Committees in
Third Countries and International Organisations.

(c)
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1.
ASEAN Committees in Third Countries may be
established in non-ASEAN countries comprising heads of
diplomatic missions of ASEAN Member States. Similar
Committees may be established relating to international
organisations. Such Committees shall promote ASEAN’s
interests and identity in the host countries and international
organisations.

ARTICLE 43
ASEAN COMMITTEES IN THIRD COUNTRIES
AND INTERNATIONAL ORGANISATIONS

co-chair relevant meetings between ASEAN and
external partners; and

(b)
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Non-ASEAN Member States and relevant inter-governmental
organisations may appoint and accredit Ambassadors to ASEAN.
The ASEAN Foreign Ministers Meeting shall decide on such
accreditation.

ARTICLE 46
ACCREDITATION OF NON-ASEAN MEMBER STATES TO
ASEAN

2.
The ASEAN Coordinating Council shall decide on the
participation of ASEAN in other sub-regional, regional,
international organisations and institutions.

1.
ASEAN may seek an appropriate status with the United
Nations system as well as with other sub-regional, regional,
international organisations and institutions.

ARTICLE 45
RELATIONS WITH THE UNITED NATIONS SYSTEM AND
OTHER INTERNATIONAL ORGANISATIONS AND
INSTITUTIONS

1.
In conducting ASEAN’s external relations, the ASEAN
Foreign Ministers Meeting may confer on an external party the
formal status of Dialogue Partner, Sectoral Dialogue Partner,
Development Partner, Special Observer, Guest, or other status
that may be established henceforth.

1.
Member States, acting as Country Coordinators, shall
take turns to take overall responsibility in coordinating and
promoting the interests of ASEAN in its relations with the
relevant Dialogue Partners, regional and international
organisations and institutions.

represent ASEAN and enhance relations on the
basis of mutual respect and equality, in conformity
with ASEAN’s principles;

ARTICLE 44
STATUS OF EXTERNAL PARTIES

ARTICLE 42
DIALOGUE COORDINATOR

(a)

2.
The ASEAN Foreign Ministers Meeting shall determine
the rules of procedure of such Committees.

shall be prescribed by the ASEAN Coordinating Council in
consultation with the ASEAN Community Councils.
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3.
Amendments to the Charter agreed to by consensus by
the ASEAN Summit shall be ratified by all Member States in
accordance with Article 47.

2.
Proposed amendments to the Charter shall be submitted
by the ASEAN Coordinating Council by consensus to the
ASEAN Summit for its decision.

1.
Any Member State may propose amendments to the
Charter.

ARTICLE 48
AMENDMENTS

4.
This Charter shall enter into force on the thirtieth day
following the date of deposit of the tenth instrument of
ratification with the Secretary-General of ASEAN.

3.
Instruments of ratification shall be deposited with the
Secretary-General of ASEAN who shall promptly notify all
Member States of each deposit.

1.
This Charter shall be signed by all ASEAN Member
States.
2.
This Charter shall be subject to ratification by all ASEAN
Member States in accordance with their respective internal
procedures.

ARTICLE 47
SIGNATURE, RATIFICATION, DEPOSITORY AND ENTRY
INTO FORCE

CHAPTER XIII
GENERAL AND FINAL PROVISIONS
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3.
Headings and titles used throughout the Charter shall
only be for the purpose of reference.

2.
Any dispute arising from the interpretation of the Charter
shall be settled in accordance with the relevant provisions in
Chapter VIII.

1.
Upon the request of any Member State, the interpretation
of the Charter shall be undertaken by the ASEAN Secretariat in
accordance with the rules of procedure determined by the
ASEAN Coordinating Council.

ARTICLE 51
INTERPRETATION OF THE CHARTER

This Charter may be reviewed five years after its entry into
force or as otherwise determined by the ASEAN Summit.

ARTICLE 50
REVIEW

Unless otherwise provided for in this Charter, the ASEAN
Coordinating Council shall determine the terms of reference
and rules of procedure and shall ensure their consistency.

ARTICLE 49
TERMS OF REFERENCE AND RULES OF PROCEDURE

4.
An amendment shall enter into force on the thirtieth day
following the date of deposit of the last instrument of ratification
with the Secretary-General of ASEAN.
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The assets and funds of the Organisation shall be vested in the
name of ASEAN.

ARTICLE 55
ASEAN ASSETS

This Charter shall be registered by the Secretary-General of
ASEAN with the Secretariat of the United Nations, pursuant to
Article 102, paragraph 1 of the Charter of the United Nations.

ARTICLE 54
REGISTRATION OF THE ASEAN CHARTER

The signed original text of this Charter in English shall be
deposited with the Secretary-General of ASEAN, who shall
provide a certified copy to each Member State.

ARTICLE 53
ORIGINAL TEXT

2.
In case of inconsistency between the rights and
obligations of ASEAN Member States under such instruments
and this Charter, the Charter shall prevail.

1.
All treaties, conventions, agreements, concords,
declarations, protocols and other ASEAN instruments which
have been in effect before the entry into force of this Charter
shall continue to be valid.

ARTICLE 52
LEGAL CONTINUITY

Statement of the Chairman of the Drafting
Committee, International Law Commission,
sixty-third session, 3 June 2011
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Before turning to the article by article discussion, I might add that the Committee
considered matters of translation into all the languages of the United Nations, in order to align the
various linguistic texts with the English original. I will not dwell on such matters today. However,

Mr. Chairman,

This is an historic moment for the International Law Commission. Today’s report
signifies the drawing to a close of the Commission’s work on the subject of international
responsibility, which was among the original topics selected in 1949 for consideration by the
Commission. This work has been the subject of the Commission’s attention for nearly 60 years
and is unquestionably one of its most important contributions to the codification and progressive
development of international law. Following the successful conclusion in 2001 of the articles on
State responsibility, the Commission turned its attention to the question of the responsibility of
international organizations, which has kept it busy for the better part of the last decade.
The Commission was particularly fortunate to have had at its disposal the services of
extremely well qualified and experienced Special Rapporteurs who have put much of their energy
and intellectual talent into conceptualizing and developing the international regime of
responsibility for States and now for international organizations. The present Special Rapporteur,
Prof. Giorgio Gaja, is no exception and has joined a select list of Special Rapporteurs who have
made their mark on the contemporary understanding of international law. On behalf of the
Drafting Committee, I wish to express my deep appreciation to the Special Rapporteur for his full
cooperation and the efficient manner in which he approached the second reading of the draft
articles. His mastery of the subject greatly facilitated the task of the Drafting Committee. I also
wish to express my appreciation to the members of the Committee for their cooperation and their
constructive manner, as well as the good spirit in which they discussed the articles. Furthermore, I
wish to thank the Secretariat for its valuable assistance.

Mr. Chairman,

The Drafting Committee held 11 meetings from 29 April to 19 May on this topic. I am
pleased to report that the Committee was able to complete the second reading of a set of 67 draft
articles on the responsibility of international organizations, and decided to submit its report to the
Plenary with the recommendation that the draft articles be adopted by the Commission, on second
reading.

It is my pleasure, today, to introduce the second report of the Drafting Committee for the
sixty-third session of the Commission. This report, which deals with the topic “Responsibility of
international organizations”, is contained in document A/CN.4/L.778. The Committee had before
it the entire set of draft articles on the responsibility of international organizations, as adopted on
first reading, together with the recommendations of the Special Rapporteur contained in his
eighth report, the suggestions made during the Plenary debate and the comments received from
Governments and international organizations.

Mr. Chairman,

3 June 2011

Statement of the Chairman of the Drafting Committee

Responsibility of international organizations
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Draft article 2 pertains to the use of terms. The version being proposed for consideration
at second reading contains the definitions of four phrases, as opposed to three in the first reading
text.
Subparagraphs (a) and (b), defining “international organization” and “rules of the
organization”, respectively, have been retained in the version adopted on first reading, save for

Mr. Chairman,

Draft article 2

The title of draft article 1 remains “Scope of the present draft articles”.

Draft article 1 pertains to the scope of the draft articles. Paragraph 1 was adopted as
formulated on first reading, with the exception that the concluding phrase “act that is wrongful
under international law” has been refined to “internationally wrongful act”.
The Drafting Committee refined paragraph 2 so as to more closely reflect the scope of the
draft articles. In particular, it sought a formula which took into account the fact that the draft
articles, in draft articles 60 [59] and 61 [60], also covered the scenario of State responsibility for
acts committed by an international organization which were not wrongful acts of that
organization. Various formulations were considered. At the same time, the formulation of the
paragraph had to also cover the situation envisaged in draft article 62 [61] where a State is
responsible not for its own wrongful acts, but for those of an international organization. The
Committee drew inspiration from the title of Part Five by reformulating the concluding phrase of
the paragraph as “…for an internationally wrongful act in connection with the conduct of an
international organization”.
The Committee also considered including a specific mention to Part Five but decided
against doing so since, although the provisions relating to State responsibility are grouped in Part
Five, it is not only that Part which applies to State responsibility. Other Parts, such as Parts One
and Six would also be relevant. The Committee considered linguistic options for trying to capture
the manner in which the draft articles deal with the responsibility of States, including using terms
such as “relates to”, “refers to”, “concerns”, but without success. Accordingly, it decided to retain
the more general reference to the drafting articles applying to State responsibility.
The Committee further resorted to the indefinite article “an” (instead of “the
internationally wrongful act”) so as to align the formulation with that adopted in paragraph 1.

Mr. Chairman,

Draft article 1

The Drafting Committee retained the title for Part One as “Introduction”. It is constituted
of two draft articles.

Part One - Introduction

The draft articles on the responsibility of international organizations, as adopted by the
Drafting Committee, are structured into six parts.

Mr. Chairman,

through you, Mr. Chairman, I will request the members of the Commission who still notice some
discrepancies in other language versions of the articles to inform the Secretariat.
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The title of draft article 2 remains “Use of terms”.

3

the insertion of the word “international” before the first reference to “organization” in
subparagraph (b). This was done for the sake of consistency in how the articles refer to
international organizations. The same technical refinement has been made in a number of places
throughout the draft articles. On subparagraph (b), the Drafting Committee also decided not to
accept a suggestion to emphasize those rules which are part of international law, out of
recognition that there also existed other rules of an organization which were not necessarily rules
of international law, but which were nonetheless relevant to the draft articles, for example, in
determining competence or the grant of consent. Nor did it consider it appropriate to include a
hierarchy of rules, since such hierarchy could vary by international organization.
The main issues in this draft article, therefore, pertained to new subparagraph (c) and
subparagraph (d). Subparagraph (c) was introduced in order to provide a definition of the phrase
“organ of an international organization”. This was done on basis of the Special Rapporteur’s
proposal which was inspired by article 4, paragraph 2, of the 2001 articles on the responsibility of
States. The word “means” was resorted to, as opposed to “includes”, so as to align with the
definition for “agents”. The Drafting Committee also considered a proposal which sought to
establish a more substantive definition of an organ, as opposed to a renvoi to the rules of the
organization. Under that proposal the definition would have been rendered as “…person or entity
through whom the organization acts and who is charged by the organization with carrying out, or
helping to carry out, one of its functions”. The Committee decided to retain the formulation in the
more general terms proposed by the Special Rapporteur, out of recognition that the concept of
“organ” has a different connotation for various international organizations. Individuals or entities
which might not be captured by a definition of “organ” under the rules of an international
organization, could nonetheless be considered an “agent” if the terms of subparagraph (d) are
satisfied.
Subparagraph (d) defines the concept of “agent of an international organization”. Two
changes were made to the first reading text. First, the words “of an international organization”
were added after “agent”, so as align with the formula adopted in new subparagraph (c). The
second change involved bringing the provision more into line with the broader definition of the
International Court of Justice in the Reparation for Injuries Advisory Opinion, by adding the
reference to “who is charged by the organization with carrying out, or helping to carry out, one of
its functions”. The reference to “through whom the organization acts” was moved to the end of
the subparagraph and rendered as “thus, through whom the organization acts”. The word “thus”
serves to indicate that this is not a cumulative requirement, but rather a further specification of the
requirement of “carrying out, or helping to carry out, one of its functions”, as the Court stated in
its Opinion.
The reference to “person or entity” is included out of recognition of the practice of
international organizations delegating their functions to other persons or entities, such as other
organizations or companies.
The Committee also considered the related issue of whether to avoid an overlap between
the category of “organ” and “agent”, through the inclusion of the phrase “other than an organ”.
While the Committee recognized that there may be situations where persons or entities, under the
rules of the organization, enjoy both the designation of organ and agent, it made sense to draw a
distinction between the two in the draft articles since reference is made, for example in draft
articles 6 [5] to 8 [7], to “organ or agent”. The combined effect with subparagraph (c) then is that
whatever the rules of the organization considers to be an organ is an “organ” for purpose of the
draft articles. Everyone or everything else who is charged by the organization with carrying out,
or helping to carry out, one of its functions, is an “agent” for purposes of the draft articles.
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As already mentioned, draft article 5 is new. It arose out of the discussion held in the
context of draft article 64 [63] on the principle of lex specialis, and in particular whether that
provision could be interpreted as implying that if an act is lawful under the rules of an
international organization then it would necessarily be lawful under international law. As a matter
of policy, the Drafting Committee felt that the draft articles should not allow for such an
interpretation.
Accordingly, new draft article 5 deals with the characterization of an act of an
international organization as internationally wrongful. It adopts, with the necessary modification,
the formulation of the first sentence of article 3 of the 2001 articles on State responsibility, and
establishes the principle that it is international law that decides whether an act of an international
organization is wrongful or not.
The Drafting Committee did not, however, include the second sentence of the
corresponding provision in the 2001 articles on State responsibility since it felt that it was not
possible to make an analogous assertion along the lines that such characterization could not be
affected by the rules of the organization, because the position taken in the draft articles was that
the rules of the organization could include rules of international law which may be relevant to the
characterization of an act as being internationally wrongful. While the Committee attempted to
capture this nuance by modifying the language of the provision, including through a proposal to
make reference to the “internal law” of the organization, it was unable to find a satisfactory
reformulation. Accordingly, it settled for the text currently before you, with the understanding
that the question of the interaction with the rules of the organization was best left for further
explanation in the commentary (which will include a cross-reference to the material covered in
the commentary to draft article 10 [9]).
The Drafting Committee agreed to have the provision early in the draft articles, in a
similar location to the equivalent article in the State responsibility articles. Initially, it considered

Draft article 5

Other than a technical refinement to change the second reference to “the international
organization”, in both draft articles 3 and 4, to “that organization”, the texts and titles of those
two draft articles were adopted without substantive change to the first reading versions. It might
be mentioned that the Drafting Committee did take into account a suggestion that had been made
by a State to include the requirement of the causation of damage in draft article 4. However, the
Committee decided against this since it was not clear how it could be justified that such element
would be required for acts committed by international organizations, but not for those committed
by States (since the 2001 articles made no such reference).

Mr. Chairman,

Draft articles 3 and 4

Chapter I of Part Two continues to be entitled “General principles” and is constituted of
three draft articles, including the only new draft article introduced during the second reading.

I now draw your attention to Part Two of the draft articles, the title of which has been
retained as “The internationally wrongful act of an international organization”. The Part is made
up of five chapters.

Mr. Chairman,

Part Two

228
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The Drafting Committee noted that many of the comments on draft article 7 [6] were
addressed to the commentaries. The Committee considered a proposal made by a State to

Mr. Chairman,

Draft article 7 [6]

The title of draft article 6 [5] has been changed to “Conduct of organs or agents of an
international organization” which was considered clearer, and corresponds to the 2001 articles on
State responsibility.

Paragraph 2 was also refined through an amendment of the opening phrase which now
reads “[t]he rules of the organization apply in the determination”. This was done to make it
clearer that the rules of the organization are not the exclusive basis for determining the functions
of the organ or agent, a point that is made in the commentary, but which was not clear in the first
reading version of the draft articles. On the one hand, the international organization should not be
allowed to rely on the fact that the attribution of functions to an agent went beyond its rules to
deny the attribution of the conduct of the agent to it. On the other hand, it was recognized that the
rules of the organization would normally apply in the determination of the functions of its organs
and agents. The shift from “shall apply to” to “apply in” is intended to indicate this nuance in the
meaning of the provision.

The Committee took into account a suggestion that it be specified that the conduct in
question be undertaken under the instruction and control of the organization, or in an official
capacity. However, it decided not to include such an element out of concern not to create the
impression of establishing an additional requirement. The issue has been resolved through an
amendment to draft article 8 [7].

Draft article 6 [5] covers the issue of the conduct of organs or agents of an international
organization. The provision has been retained largely in the form adopted on first reading, with
some drafting suggestions. In paragraph 1, the word “as” in “as an act” of the first reading
version, was deleted to align the text closer to the 2001 articles on State responsibility.

Mr. Chairman,

Draft article 6 [5]

Chapter II continues to consist of four draft articles. The title adopted on first reading,
namely “Attribution of conduct to an international organization” was retained.

Mr. Chairman,

Chapter II

The title of draft article 5 is “Characterization of an act of an international organization as
internationally wrongful”, which is based on that of article 3 of the 2001 articles on State
responsibility.

the proposed new provision as a second paragraph to draft article 4, but decided to include it as a
separate provision since it dealt with a different set of issues to those covered by draft article 4.
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Chapter III also continues to consist of four draft articles. The title adopted on first
reading, namely “Breach of an international obligation” was retained.

Mr. Chairman,

Chapter III

*****

The title of draft article 9 [8] remains “Conduct acknowledged and adopted by an
international organization as its own”.

Draft article 9 [8] concerns the question of conduct acknowledged and adopted by an
international organization as its own. The provision elicited no changes other than the technical
refinement of replacing the phrase “the preceding draft articles” with “draft articles 6 to 8” and
deleting the second reference to “international” before “organization”, for reasons mentioned
earlier.

Mr. Chairman,

Draft article 9 [8]

The title of draft article 8 [7] remains “Excess of authority or contravention of
instructions”.

Draft article 8 [7] has been amended through the deletion of the indefinite article “an”
before “agent of an international organization” so as to harmonize it with the formula adopted
throughout the draft articles. The Committee further decided to replace the first reading reference
to “in that capacity” with “in an official capacity and within the overall functions of that
organization”. The word “and” was included so as to make it clear that these are two distinct
issues. This new qualifier was introduced in order to align the text with the practice of
international organizations, even though there existed the concern in the Drafting Committee that
this would unnecessarily limit the ability of victims to seek recourse against international
organizations. On this latter point, the view of the Committee was that the question of the
wrongful conduct of an international organization, if any, for failure to control its organs or
agents, was a matter for draft article 6 [5].
In the concluding clause, the phrase “even though” has been changed to “even if”, which
is the formulation used in the corresponding article of the 2001 articles on State responsibility.

Mr. Chairman,

Draft article 8 [7]

The title of draft article 7 [6] was amended to read “Conduct of organs of a State or
organs or agents of an international organization placed at the disposal of another international
organization”, in order to align it closer with the text.

introduce a qualification that the organs placed at the disposal of the international organization
were being used to carry out its functions. The Committee did not consider it necessary to specify
this in the draft article The draft article was, accordingly, adopted in the version adopted on first
reading.
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The texts and titles of draft articles 11 [10], 12 [11] and 13 [12] were adopted in the same
versions as on first reading, with minor technical adjustments. In draft article 11 [10], the second
“international” before “organization” was deleted, in line with the practice already described.
Similarly, in draft article 12 [11], paragraph 2, the concluding reference to “the international
obligation” has been replaced by “that obligation”. There is also no longer a comma between the
words “wrongful” and “occurs” in paragraph 1 of draft article 13 [12].

Mr. Chairman,

Draft articles 11 [10], 12 [11] and 13 [12]

The title of draft article 10 [9] remains “Existence of a breach of an international
obligation”.

Draft article 10 [9] deals with the existence of a breach of an international obligation. As
regards paragraph 1, the Drafting Committee took note of a suggestion made by an international
organization that it make it clearer in the draft article that breaches of the rules of an organization
are not as such breaches of international law. The Committee considered making this nuance
clearer by replacing “international obligation” with “obligation under international law”, but
decided against it as it would have meant introducing such a change in other draft articles which
could have led to unnecessary a contrario interpretations arising from the difference between the
present draft articles and those on State responsibility. The commentary will clarify that what is
meant by “international obligation” are obligations arising under international law. The
Committee further focused on amending the concluding clause which in the first reading version
read “regardless of its origin and character”. In particular, the Committee considered the use of
the pronoun “its” to be confusing, and decided to reformulate the phrase as “regardless of the
origin or character of the obligation concerned”. The earlier version “origin and character” has
been rendered as “origin or character”, so as to align with the formulation in the 2001 articles on
State responsibility.
The matter was also considered in paragraph 2, where the Drafting Committee changed
the phrase “breach of an international obligation” to “breach of any international obligation” so as
to suggest that by no means all obligations that may arise under the rules of the organization
would be international obligations. The Committee further discussed alternative formulations for
the words “that may arise”, including “on the basis of”, “under”, and “arising out of”. However, it
decided to retain the first reading formulation as an indication that, while the rules of the
organization might not per se be rules of international law, they nonetheless may serve as the
basis of obligations which arise under international law.
The Drafting Committee also introduced the phrase “for an international organization
towards its members”, after “international obligation that may arise” as a reminder that the rules
of the organization constrain the organization primarily in it relations with its members.
Obligations in relation to non-members arising out of the rules of the organization are not likely
to be obligations under international law. In short, the phrase serves to confirm what is also said
in draft article 32 [31] (and what is implied in draft article 5), namely that the rules of the
organization cannot be relied upon as a way of justifying the non-application or modification of
rules of international law which would otherwise be applicable to the organization.

Mr. Chairman,

Draft article 10 [9]

*****
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The central issue for the Drafting Committee, as in the Plenary debate, was whether the
provision should, in principle, extend to cover circumvention through recommendations. If you
recall, the Special Rapporteur had proposed to delete paragraph 2 of the first reading text entirely,
so as to limit the draft article to responsibility for binding decisions. The Committee also had
before it an intermediate proposal which retained the first reading text, including paragraph 2, but
deleted references to the organization incurring responsibility for the recommendations it adopts,
leaving the concept of responsibility for authorizations. The Committee also had before it a
proposal that included the element of a recommendation causing members to commit such an act.
It, however, decided not to pursue such approach, preferring instead to base itself on the proposal
to limit responsibility for non-binding acts to authorizations granted by an organization. The view

I now draw your attention to draft article 17 [16], which was the subject of some
discussion in the Drafting Committee. As you can see, the provision has been significantly
restructured. Before describing the draft article paragraph by paragraph, allow me to dispose of
one matter. The Special Rapporteur had proposed making the provision subject to what is now
draft articles 14 [13] to 16 [15] by including a phrase to that effect at the beginning of what was
paragraph 1. This would serve to remove any overlap between those provisions and draft article
17 [16] (which had been pointed out in some of the comments received) and would make it clear
that draft article 17 [16] was an additional basis for establishing responsibility. The Drafting
Committee decided that such precision was strictly not necessary, and that it could be explained
in the commentary.

Mr. Chairman,

Draft article 17 [16]

Before proceeding to draft article 17 [16], allow me to state for the record that the
Drafting Committee did consider, under draft article 14 [13], the question of whether the element
of intention should be added to that of “knowledge of the circumstances of the act”. The
commentary to the corresponding article in the State responsibility articles makes reference to the
element of intention, and the issue was whether the same thing should be done in the commentary
to draft article 14 [13]. The Special Rapporteur, in the commentary to the first reading text, had
declined to reproduce the reference to the criterion of intention out of concern that this would
give rise to a discrepancy with the draft article, which does not include such element. While there
was support in the Drafting Committee for the inclusion of the criterion of intention in the draft
article, the Committee decided against doing this as it would imply a reorientation of the concept
of responsibility being employed, which could also have implications for the 2001 articles on
State responsibility.

Chapter IV of Part One is entitled “Responsibility of an international organization in
connection with the act of a State or another international organization” and is constituted of six
draft articles. The Drafting Committee decided to make no changes to the texts and titles of draft
articles 14 [13], 15 [14], 16 [15], 18 [17] and 19 [18] as adopted on first reading, other than a
technical refinement in subparagraphs (a) of draft articles 14 [13] and 15 [14], replacing the
words “that organization” with “the former organization”. Accordingly, draft article 17 [16] was
the only draft article in this Chapter that was the subject of modification.

Mr. Chairman,

Chapter IV
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Draft article 21 [20] on self-defense was discussed at some length in the Drafting
Committee, with a view to providing the Special Rapporteur with guidance for the preparation of
the commentary. After considering some tentative proposals for refining the text including by
replacing “constitutes” with “may be regarded as”, “may amount to” and “is”, the Committee
decided to retain the provision as proposed on first reading, while recognizing that the situation it
provided for was, to some extent, theoretical, and not analogous to that raised in the context of
States. This is admitted through the inclusion in the first reading text, and retained at second

Draft article 21 [20]

Chapter V is the final chapter of Part One. Its title remains “Circumstances precluding
wrongfulness”. Of the eight draft articles in the chapter, the Drafting Committee made changes
only to two. Accordingly, it adopted the texts and titles of draft articles 20 [19], 23 [22], 24 [23],
26 [25] and 27 [26] without change to the first reading version. The Drafting Committee
discussed draft article 21 [20], without making changes, and modifications were introduced in
draft articles 22 [21] and 25 [24].

Mr. Chairman,

Chapter V

The title of draft article 17 [16] has been amended to read “Circumvention of
international obligations through decisions and authorizations addressed to members”, so as to
more closely reflect the content of the provision. The new formula has the additional benefit of
being similar to the titles for draft articles 14 [13], 15 [14] and 16 [15].

of the Committee was that different organizations ascribed different meanings (and legal
consequences) to the notion of “recommendations”. Regardless of such variety in approaches,
what mattered was whether by making a recommendation the organization was, in effect,
authorizing its members to act in a particular manner. In other words, the concept of
“authorization” included within it those types of recommendations which constrained members of
the organization to act in a certain manner. This will be explained further in the commentary.
Working on that understanding, the Drafting Committee adopted a provision similar to
that adopted on first reading, with the key difference being that the concept of “circumvention” is
given greater prominence by being located at the beginning of the formulation adopted for both
paragraphs 1 and 2.
Paragraph 1, therefore, maintains the thrust of that adopted on first reading establishing
international responsibility for an international organization arising from the adoption of a
decision binding on its members. Paragraph 2 extends this to circumvention of an international
obligation of an international organization by authorizing its members to commit the act which
would be wrongful for the organization if it had committed the act. The additional concept,
previously in subparagraph (b) in former paragraph 2, of the act actually having been performed,
has been retained and strengthened by linking it to the authorization in the new words “and the
act in question is committed because of that authorization”. The idea is of abuse by the
international organization of its separate legal personality.
Paragraph 3 is retained substantially in the form adopted on first reading. The only
changes introduced were to reflect the members being referred to in the plural, and to delete the
reference to recommendations. The Drafting Committee also decided to replace the word
“directed” with “addressed”, which is used in the title, so that the final clause now reads “to
which the decision or authorization is addressed”.

Mr. Chairman,

Draft article 25 [24]
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Draft article 22 [21] deals with the characterization of the resort to countermeasures as a
circumstance precluding wrongfulness. As in the Plenary debate, this provision was the subject of
some debate in the Drafting Committee. As will be described shortly, the Committee decided to
retain, in large part, the version adopted on first reading in a more elaborate manner. The main
problem, which the Committee confronted, related to former paragraph 2, and in particular the
possibility of the taking of countermeasures by an international organization against one of its
members. The Drafting Committee accepted the working hypothesis suggested during the Plenary
debate that it was possible to distinguish between countermeasures taken against a member for
breaches of obligations unrelated to membership, and those against a member for obligations
binding on it because of its membership, even if such distinction was not always easy to draw in
practice. The focus of the Committee’s consideration thus was on seeking to qualify the
possibility of countermeasures taken by an international organization against its members. One of
the options considered was to convert paragraph 2 into a without prejudice clause, but such
proposal did not garner sufficient support within the Committee. Instead the Committee decided
to structure the provision in line with the hypothesis just referred to.
Paragraph 1 establishes the general scenario of countermeasures taken against nonmember States. The Drafting Committee retained the text in the version adopted on first reading..
Paragraph 1 applies subject to the exceptional rules in paragraph 2 and new paragraph 3.
Paragraph 2 covers the situation where countermeasures are taken against a member State
or international organizations for the breach of an obligation unrelated to the State’s or
organization’s membership. As a policy matter, the Drafting Committee was of the view that,
even if a dispute concerned an obligation unrelated to membership, there were institutional
reasons for limiting the possibility of countermeasures, so as to preserve the relationship between
the organization and its member. Paragraph 2, therefore, presents several criteria, which have
been retained from the first reading text, with some drafting refinements. The criterion now found
in subparagraph (a) was in the chapeau of the first reading text, and has been moved down into
the list, to make the text clearer.
Paragraph 3, in turn, deals with the final scenario of countermeasures being taken against
a member in response to a breach of an obligation arising as a consequence of membership.
Given the legal complexity that such scenario implies, the Drafting Committee felt it necessary to
limit the possibility of the taking of countermeasures in such context to only where they are
expressly permitted by the rules of the organization. The Committee decided to further restrict the
provision by making it clear that what is being referred to is an obligation arising for the
wrongdoing member State or international organization under the rules of the organization. In
such cases, whether countermeasures are possible would be a matter for the rules of the
organization. If the obligation on the member arises from other rules of international law, then
paragraph 2 would apply. This relationship between the two paragraphs is signified by the
qualifying phrase inserted at the beginning of paragraph 2, “subject to paragraph 3”.

Draft article 22 [21]

The title of draft article 21 [20] remains “Self-defence”.

reading, of the words “and to the extent that” which do not appear in the corresponding provision
in the 2001 articles on State responsibility.
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Chapter I of Part Three continues to be entitled “General principles” and is constituted of
six draft articles, of which the texts and titles of the first four, namely draft articles 28 [27] to 31
[30] were adopted without any change to the first reading formulation.

Chapter I

I wish to now turn to Part Three of the draft articles, the title of which has been retained
as “Content of the international responsibility of an international organization”. The Part is made
up of three chapters.

Mr. Chairman,

Part Three

The title of draft article 25 [24] remains “Necessity”.

Draft article 25 [24] concerns the invocation of necessity as a circumstance precluding
wrongfulness. The Drafting Committee retained the first reading formulation with refinements in
subparagraphs (a) and (b) of paragraph 1. In particular, the Committee amended the scope of
subparagraph (a) so as to add to the list of essential interests being safeguarded by the
international organization the “interest of its member States”. If you recall, the first reading
version was limited to the safeguarding against a grave an imminent peril an essential interest of
the international community as a whole. The Committee was of the view that the first reading
version potentially excluded many international organizations whose functions did not involve
protecting the interest of the international community as a whole. In addition, a comma was
inserted after “international community as a whole” and the final clause of subparagraph (a) was
changed from “the function to protect that interest” to “the function to protect the interest in
question”, by way of making the provision clearer.
A change was introduced in subparagraph (b) through the addition of the word
“international” before “obligation”. There was a concern in the Committee that the introduction
of a reference to the interests of the members of the international organization in subparagraph (a)
meant that subparagraph (b) was no longer in balance with (a). The Drafting Committee felt that
making reference to an “international obligation” helped clarify that that part of the subparagraph
was referring to the interests of the State or States, including non-member States, against which
the circumstance precluding wrongfulness was being invoked.
The Committee further considered but rejected a proposal to also refer to the interests of
the international organization itself, in subparagraph (b), on the grounds that such interests were
not provided for in subparagraph (a). The rationale is that international organizations do not have
“essential interests” on which they can base an invocation of necessity as a circumstance
precluding wrongfulness, or on which they can rely to prevent another entity from invoking
necessity against them. The Committee decided to retain this policy, which was agreed to during
the first reading, since changing it would have meant broadening the concept of “essential
interest”.
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Draft article 32 [31] has its roots in the corresponding provision in the 2001 articles on
State responsibility. Paragraph 1 corresponds to article 32 of the 2001 articles, and establishes the
position that the responsible international organization cannot, as a general proposition, rely on its
rules as a justification for failure to comply with its obligations under Part Two. The rules of the
organization are not opposable to non-member States or organizations unless those third States or
organizations have accepted them as governing their relations with the international organization
or they apply as a matter of customary international law. Unless the latter conditions exist, the
rules of the international organization cannot be relied upon to justify the breach of an
international obligation owed to those entities.
The Commission had, during the first reading, accepted the view that this did not fully
reflect the prevailing position and that, in the relations between the international organization and
its members, the organization’s rules may indeed derogate from what is provided in paragraph 1.
This flows from draft article 10 [9] where it is recognized that some rules of the organization may
give rise to obligations under international law. Paragraph 2, accordingly, is addressed only to the
situation of the relations between the international organization and its members, and recognizes
that the rules of the organization may play a role in the operation of Part Three.
During its consideration of draft article 32 [31], the Drafting Committee considered a
proposal to include a general statement of principle as to the applicability of the rules of the
organization corresponding to that in article 3 of the 2001 articles, but decided to consider this at
a later stage. As I have already mentioned, the Committee subsequently did insert a new
provision as draft article 5, which replicated the first part of article 3 of the 2001 articles. It,
however, refrained from saying anything about the characterization by the rules of the
organization of an act as wrongful or not, out of recognition that international law and the rules of
the international organization are to some extent intertwined in the relations between members
and the organization, and that the rules of the organization could apply as part of international
law.
The Drafting Committee decided to keep draft article 32 [31] as being applicable to the
specific situation of the content of international responsibility as provided for in Part Three.
The Drafting Committee made no change to paragraph 1. The Committee considered a
proposal to insert “as such” after “may not rely on its rules” as an indication of the nuanced role
that the rules of the organization play. However, the Committee decided against doing so since it
could suggest that there may be situations where the rules of the organization could apply to nonmembers, which is not the case.
As regards paragraph 2, the Drafting Committee decided to replace the concluding
clause, which read in the first reading text “of the responsibility of the organization towards its
member States and organizations”, with “to the relations between the organization and its
member States and organizations”. This was done to make the provision clearer, and to convey
the idea that paragraph 2 is only carving out an exception to paragraph 1 for purposes of the
present Part of the draft articles.

Draft article 32 [31]

As already mentioned, draft article 31 [30], which remains entitled “Reparation”, was
adopted without change.

As regards draft article 31 [30], the Drafting Committee considered the possibility of
replacing the reference “caused by the internationally wrongful act”, with “caused by its
internationally wrongful act” but decided against it for fear of inadvertently changing the concept.
The Committee further agreed to reflect in the commentary the point that international
organizations can negotiate bilateral agreements to regulate the form and extent of reparation as a
means of mitigating the possible impact of the requirement of full reparation.
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Draft article 40 [39] concerns the question of the fulfillment of the obligation to make
reparation. If you recall, the Special Rapporteur presented a revised text in his eighth report
which combined that adopted on first reading, slightly revised and presented as a new paragraph
1, together with a further text proposed during the debate on the first reading text in 2009 but
which had not been adopted by the Drafting Committee. That provision was included as a new
paragraph 2 in the Special Rapporteur’s proposal.
The Drafting Committee noted that this course of action had been supported in the
Plenary, and, therefore, agreed to work on that basis. The Committee accepted a suggestion to

Draft article 40 [39]

Chapter II of Part Three, which continues to be entitled “Reparation for injury”, is
constituted of seven draft articles. The Drafting Committee adopted text and titles of draft articles
34 [33] to 39 [38] without change to the first reading formulation. Therefore, in this Chapter, I
will only discuss draft article 40 [39], which has been modified.

Mr. Chairman,

Chapter II

Part”.

The title of draft article 33 [32] remains “Scope of international obligations set out in this

*****
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Draft article 45 [44] deals with the admissibility of claims. The text adopted is
substantially that agreed to on first reading. The only modifications made are the inclusion of the
definite article “the” before “nationality of claims” at the end of the first paragraph. In the second
paragraph, the reference in the first line to “[w]hen a rule requiring” has been replaced by
“[w]hen the rule of”. Furthermore, the clause “provided by that organization” towards the end of
paragraph 2 was deleted. The Drafting Committee considered refining that phrase to “provided by
the rules of that organization”, but felt that that would be too restrictive since it is possible, for
example, for an international organization to simply not assert its immunities. It is not clear that
such possibility would necessarily be undertaken in accordance with the rules of the organization.
At the same time, there was a concern that the reference to “provided by the rules of that
organization” could be read as being discretionary which is not what is intended. The solution
was to delete the reference, which also had the benefit of aligning the text with the State
responsibility articles.

Draft article 45 [44]

Chapter I, which continues to be entitled “Invocation of the responsibility of an
international obligation”, is constituted of 8 draft articles. The text and titles of draft articles 43
[42], 44 [43], 46 [45] and 47 [46] were adopted without change to the first reading formulations.
Modifications were introduced in draft articles 45 [44], 48 [47] to 50 [49].

Chapter I

I propose now to turn to Part Four of the draft articles, which remains entitled “The
implementation of the international responsibility of an international organization”. The Part
continues to be divided into two chapters.

Mr. Chairman,

Part Four

The last chapter of Part Three is Chapter III, which continues to be entitled “Serious
breaches of obligations under peremptory norms of general international law”. The texts and titles
of draft articles 41 [40] and 42 [41] were adopted by the Drafting Committee without change.

Mr. Chairman,

Chapter III

Draft article 33 [32]

Draft article 33 [32] deals with the question of the scope of international obligations set
out in Part Three. The only change introduced was in paragraph 1, in the manner in which the
possible groupings of States and international organizations is described. One suggestion was to
render the phrase in the first reading text “to one or more other organizations, to one or more
States, or to the international community as a whole” as “to a State or another international
organization, to several States or international organizations, or to the international community as
a whole”, which is closer to the formulation in draft article 47 [46] as well as that employed in the
2001 articles on State responsibility. The Drafting Committee felt that the proposal added an
unnecessary element of imprecision and preferred to work on the basis of the first reading
formulation. Other ideas were to add “or combination thereof” or “singularly or jointly” to
suggest that there are multiple possible combinations of groupings that are envisaged, but neither
proposal garnered sufficient support in the Committee.The Committee settled for “to one or more
States, to one or more other organizations, or to the international community as a whole”, which
is the first reading text with the reference to States and international organizations reversed as it is
the practice to refer to States first..

The title of draft article 40 [39] is “Ensuring the fulfillment of the obligation to make
reparation”. This is an amended version of the first reading title. The earlier reference to
“effective performance” has been replaced by “fulfillment” so as to align the title with the text of
the draft article. Furthermore, the first reading phrase “obligation of reparation” has now been
refined to “obligation to make reparation”.

reverse the order of the paragraphs in order to present the obligation on the international
organization first, and then draft article 39 as adopted on first reading, which deals with the
obligations of members of the organization, appears now as paragraph 2.
.

The earlier version of the title of draft article 32 [31] was “Irrelevance of the rules of the
organization”. After considering various options for amending the title, the Committee settled on
inverting the title so as to read “relevance” since paragraph 2 was less about the “irrelevance” of
the rules and more about their “relevance” in relation to Part Three. The title of draft article 32
[31] was thus amended to read “Relevance of the rules of the organization”. In doing so, it should
be noted, for the record, that the Committee was not reversing the position of the State
responsibility articles, but was rather reflecting the operation, in the context of the responsibility
of international organizations, of the exception in paragraph 2 in relation to the general
proposition in paragraph 1.

233

Copyright © United Nations
2011

15

Draft article 49 [48] concerns the question of the invocation of responsibility by a State
or an international organization other than an injured State or international organization. The
Drafting Committee focused its consideration on paragraph 3. It added the words “as a whole”
after “international community”, so as to align the text with the standard phrase “international

Draft article 49 [48]

The title of draft article 48 [47] has been revised to now read “Responsibility of an
international organization and one or more States or international organizations”. This was done
to more clearly align the title with the text of paragraph 1.

Draft article 48 [47] deals with the situation where there exists a plurality of responsible
States or international organizations. In paragraph 1, the Drafting Committee once again
considered the manner in which the collectivity of entities was expressed. In this case, it
recognized that the formula used in some of the previous draft articles was not appropriate here
since this draft article dealt with the situation where one international organization is responsible
together with one or more States or international organizations. Accordingly, it retained the
formulation as adopted on first reading with the minor refinement of adding the word
“international” before “organizations” in the first line, and deleting “international” before
“organization” in the last line.
Regarding paragraph 2, the Committee took note of the Special Rapporteur’s intention to
clarify in the commentary the question of the sequencing of the invocation of subsidiary
responsibility in relation to that of primary responsibility. It will be made clear that having a
temporal sequence is not a rigid requirement. The Committee considered a proposal to try say as
much in the text itself by replacing “has not led to reparation” with “does not lead to reparation”
or “has not resulted in reparation”, but decided to retain the first reading formulation.
The first reading version included a reference to what is now draft article 62 [61]. The
Committee considered different formulations for that cross-reference, including “as in the case
provided for in”, but eventually decided to delete it since it implied that subsidiary responsibility
was provided for in other draft articles. It was also not strictly necessary to provide an example in
the text of the draft article, and as a general policy, the Drafting Committee preferred to avoid
forward cross-references.

Draft article 48 [47]
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Draft article 52 [51] pertains to the conditions for the taking of countermeasures by
members of an international organization. The Drafting Committee modified the provision in
order to align it with what was decided in connection with draft article 22 [21]. In particular, it
introduced the same distinction drawn there, namely between obligations which arise generally
for members of an international organization independently of the rules of the organization and
those which are based on the rules of the organization. This necessitated the inclusion of an

Draft article 52 [51]

Chapter II continues to be entitled “Countermeasures”. It is constituted of 7 draft articles.
The text and titles of draft articles 51 [50], 54 [53], 55 [54] and 56 [55] were adopted without
change to the first reading formulations, except for the addition of the words “of
countermeasures” in the title of draft article 54 [53], so that it now reads “Proportionality of
countermeasures”. Modifications were introduced in draft articles 52 [51], 53 [52] and 57 [56],
which I will now discuss.

Mr. Chairman,

The title of draft article 50 [49] was similarly modified to read “Scope of this Chapter”.
Chapter II

Draft article 50 [49] concerns the scope of Chapter I. If you recall, the first reading
version presented the provision as describing the scope of the entire Part Three. The Drafting
Committee focused on whether this saving clause applied also to Chapter II of the Part, dealing
with “countermeasures”. The sense was that it did not, since draft article 50 [49] dealt with the
entitlement to invoke the responsibility. Making it applicable to the entire Part implied a
recognition of the right of persons or entities other than a State or international organization to
take countermeasures, which was not what was intended by the provision. This will be made clear
in the commentary. Accordingly, the Committee decided to limit the provision by replacing
“Part” with “Chapter”.

Draft article 50 [49]

The title of draft article 49 [48] remains “Invocation of responsibility by a State or an
international organization other than an injured State or international organization”.

As already discussed in the context of my introduction to draft article 45 [44], paragraph
5 of draft article 49 [48] limits the requirements for the invocation of responsibility by interested
non-injured States or international organizations by excluding the applicability of the nationality
of claims rule for such types of claims. The Drafting Committee recalled that there had been a
suggestion in the Plenary to make this clearer, but considered the first reading formulation to be
satisfactory, and, therefore, decided to retain paragraph 5 as adopted on first reading.

Turning to draft article 47 [46], the Committee considered proposals for refining the text
by way of finding a better formula for expressing the possible combinations of States and
international organizations which may be injured by the same internationally wrongful act. This
included using the word “plurality” which is in the title. As already mentioned, the Committee
decided not to make any changes to the text or title, noting that the question of the potential
constellations of arrangements was covered by the phrase “each injured State or international
organization may separately”.

Draft article 47 [46]

The title of draft article 45 [44] remains “Admissibility of claims”.

community as a whole”. The Drafting Committee further considered a proposal to word the final
clause of the paragraph 3 as “and such invocation is within the powers and functions of the
international organization invoking responsibility”. However, there was opposition in the
Committee to introduce the concept of “powers” in the draft articles, and the Committee settled
for replacing “is included among the functions” with “is within the functions”, which it felt was
clearer. The present formulation therefore allows an international organization which has the task
to promote a certain interest to invoke the responsibility for breaches of obligations in the area
covered by that interest.

It should be noted that, in the case of the invocation of responsibility by a State or
international organization other than an injured State or organization, under draft article 49 [48],
paragraph 5, only paragraph 2 of draft article 45 [44] is applicable. In other words, in such cases,
there would be no nationality of claims requirement.
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Draft article 53 [52] concerns the types of obligations which are not affected by
countermeasures. The provision was adopted substantially with the same formulation as adopted
on first reading with the following modifications.
Concerning, paragraph 1, subparagraph (b), the Drafting Committee took into account the
comment made by Governments and in the Plenary that the reference to “fundamental human
rights” was not in line with the contemporary practice of referring to human rights. After some
discussion, the Committee decided to delete the word “fundamental”, so as to now render the
phrase as “protection of human rights” on the understanding that it will be explained in the
commentary that, in doing so, the Committee did not intend to widen the scope of draft article 53
[52], thereby commensurately limiting the possibility of the taking of countermeasures. Instead, it
was introducing the change merely by way of resorting to the more contemporary way of
referring to human rights, including in the Commission’s own work elsewhere.
Concerning paragraph 2, subparagraph (a), the Drafting Committee decided to simplify
the text by replacing the phrase in the first reading text, “the injured State or international
organization” with the pronoun “it”.
The Drafting Committee further considered a suggestion received from an international
organization to redraft paragraph 2, subparagraph (b), so as to reflect the privileges and
immunities of international organizations. It, however, declined to do so because it did not feel
that it was the function of subparagraph (b) to list the types of privileges and immunities which
international organizations enjoy. Rather the concern was to exclude from the ambit of
countermeasures the issues for which international organizations might be most vulnerable
through the taking of countermeasures. The proposed change could also not be accepted because
not all international organizations falling within the scope of the draft articles enjoy privileges
and immunities to the same degree. The Committee considered changing the word “any” to “the”,
but decided against it since it suggested that there is a general rule that all the organs and agents
enjoy immunities and privileges, which is not the case. Some organizations have no immunities at
all. It will be explained in the commentary that the word “any” means wherever such privileges
and immunities exist.
The only change made to subparagraph (b) was to change “agents” to “organs or agents”,
as a consequence of the introduction of the new definition of “organs of an international
organization” in draft article 2.

Draft article 53 [52]

The Drafting Committee considered different options for the title of draft article 52 [51],
including “countermeasures by members of an international organization”. The Committee settled
for “Conditions for taking countermeasures by members of an international organization”.

additional paragraph, with the former scenario captured in paragraph 1, and the latter in new
paragraph 2. This two-tiered arrangement is established by making paragraph 1 subject to new
paragraph 2.
As regards the chapeau in paragraph 1, in addition to the introduction of the qualifying
clause at the beginning already referred to, the Drafting Committee moved the reference, in the
first reading version, to “under the conditions set out in the present chapter” down as new
subparagraph (a) and redrafted it as “the conditions referred to in draft article 51 are met”. This
was done to align the text with what was adopted in draft article 22 [21].
Subparagraph (b) retains the text of former subparagraph (a).
Subparagraph (c) is based on the first reading version of subparagraph (b), but has been
rewritten in order to follow the formulation adopted in paragraph 2(c) of draft article 22 [21].
As already mentioned, paragraph 2 is new. The formulation that you have before you is
based on that adopted for paragraph 3 of draft article 22 [21], with some necessary adjustments.

*****
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Draft article 58 [57] provides for State responsibility when the State aids or assists an
international organization in the commission of an internationally wrongful act. Other than a
drafting refinement to subparagraph (a) modifying “that State” to “the State”, the Drafting
Committee retained the text of the first reading provision as new paragraph 1 of draft article 58
[57].
The focus of the discussion in the Drafting Committee was what is now presented as a
new paragraph 2. The Committee took note of the fact that several Governments had called upon
the Commission to draw a clearer distinction between participation in the decision-making
process within an international organization, as distinct from aiding or assisting the organization
in the commission of an internationally wrongful act. While this issue was raised in the Special
Rapporteur’s eighth report in the context of a possible clarification in the commentary, the
Committee nonetheless decided to include an indication in the text of the draft article itself.
As was done in the context of countermeasures, the Drafting Committee drew a basic
conceptual distinction between member States acting qua members and member States acting in a
capacity other than a member. It felt that the possibility of responsibility for aid or assistance in

Draft article 58 [57]

I turn now to Part Five of the draft articles, the title of which was changed to
“Responsibility of a State in connection with the conduct of an international organization”. The
Part contains six draft articles. The text and title of draft article 60 [59] was adopted without
change. Modifications were introduced in draft articles 58 [57], 59 [58], 61 [60], 62 [61] and 63
[62], which I will now introduce.

Mr. Chairman,

Part Five

The title of draft article 57 [56] has been amended to now read “Measures taken by States
or international organizations other than an injured State or organization” to more closely track
the content of the draft article.

Draft article 57 [56] is a without prejudice clause dealing with measures taken by a State
or international organization other than an injured State or organization. It finds its origin in the
corresponding provision of the 2001 articles on State responsibility. The Drafting Committee
focused on improving the formulation of the text without making changes in substance.
The reference in the first reading text to “is without prejudice to the right” has been
refined to “does not prejudice the right”. Furthermore, the words “responsibility of an
international organization” now appears as “responsibility of another international organization”.
Similarly, the phrase “measures against the latter international organizations” has been refined to
“measures against that organization”. Finally, the words “injured party” are now presented as
“injured State or organization”. Such changes were also introduced to bring the draft article closer
into line with the formulation of the corresponding provision in the 2001 articles on State
responsibility.

Draft article 57 [56]

The title of draft article 53 [52] remains “Obligations not affected by countermeasures”.
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As regards draft article 60 [59], I wish to record the fact that the Drafting Committee
expressly decided not to include a second paragraph along the lines of what was done in draft
articles 58 [57] and 59 [58]. The Committee felt that the possibility of recognizing that coercion
may be taken in accordance with the rules of an international organization was unacceptable as a

Draft article 60 [59]

The title of draft article 59 [58] remains “Direction and control exercised by a State over
the commission of an internationally wrongful act by an international organization”.

Draft article 59 [58] concerns the question of State responsibility for direction and control
exercised by a State over the commission of an internationally wrongful act. As with draft article
58 [57], the Drafting Committee retained the provision as adopted on first reading as paragraph 1,
also with the technical refinement in subparagraph (a), replacing “that State” with “the State”.
The Committee also decided to repeat paragraph 2 from draft article 58 [57] as new paragraph 2
for draft article 59 [58], as the same considerations apply.

Draft article 59 [58]

The title of draft article 58 [57] remains “Aid or assistance by a State in the commission
of an internationally wrongful act by an international organization”.

the commission of an internationally wrongful act by an international organization should be
restricted to the latter scenario.
One possibility considered by the Drafting Committee was to include a general saving
clause, possibly in draft articles 62 [61] or 63 [62], stating that nothing in the Part implied that the
responsibility of a State arose simply because of a State’s membership in the organization.
However, this proposal did not find favour in the Committee since its effect on draft articles 61
[60] and 62 [61] was not clear. As a matter of presentation, the Committee preferred to deal with
the issue early in Part Five so as to give an accurate presentation of the scope of draft articles 58
[57] and 59 [58], by including a second paragraph in both those draft articles.
The new paragraph 2 accordingly seeks to limit the possibility of a member State being
held responsible for the aid or assistance granted to an international organization in the
commission of an internationally wrongful act. Such responsibility would not arise in situations
where the State is acting as a member in accordance with the rules of the organization, for
example, when voting or otherwise participating in the affairs of the organization.
The commentary will make it clear that, while such restriction applies to responsibility
derived from the commission of a wrongful act by the organization (i.e. in the context of aid or
assistance to that organization or direction and control exercised over it), it does not affect the
State’s responsibility for its own actions. In other words, the provision does not mean that a State
member of an Organization no longer incurs responsibility for the breach of its own international
obligations arising from its participation in the activities of the organization. For example, a State
voting within an organization in favour of the commission of an act which amounts to a genocide
continues to be responsible under international law on its own accord. To the extent that such
vote was taken in accordance with the rules of the organization, that State would not in addition
be considered responsible for aiding or assisting the organization in the commission of the act in
question.
Such concern about preserving the obligations of the member State under international
law is captured by the formula “[a]n act of a member State…does not as such engage the
international responsibility of that State” which suggests that it may do so in another capacity.
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Draft article 62 [61] concerns the question of the responsibility of a State member of an
international organization for the internationally wrongful act of the organization. The Drafting

Draft article 62 [61]

The title of draft article 61 [60] was amended several times and now reads
“Circumvention of international obligations of a State member of an international organization”.
This was done in order to align the title closer to the content of the draft article.

Draft article 61 [60] concerns the question of the responsibility of a member State for
circumvention of one of its international obligations. As you can see, the Drafting Committee
adopted a reformulated version of paragraph 1.
First, the Special Rapporteur had proposed the inclusion at the beginning of a qualifying
clause subjecting draft article 61 [60] to what are now draft articles 58 [57] to 60 [59], so as to
limit any overlap between the provisions. However, the proposal was subsequently withdrawn as
it had not garnered enough support in the Plenary. The Drafting Committee proceeded to
reformulate paragraph 1 on the basis of the version adopted on first reading. In particular, the
Committee decided on a formula that would move the phrase “by taking advantage of the fact that
the organization has competence in relation to the subject-matter of one of the State’s
international obligations” earlier in the text.
Further changes included resorting to the word “circumvents” to replace “seeking to
avoid complying with” so as to align the provision with the formulation adopted in draft article 17
[16]; and replacing the reference to “prompting” with “causing”, which was considered clearer.
The Drafting Committee further considered the question of the criterion of intention. It
considered a proposal to include the words “seeks to” before “circumvent” so as to highlight the
necessary intention that would be required. However, the Committee decided not to adopt such
language since it was ambiguous and could be interpreted as allowing for inchoate responsibility
for merely seeking to circumvent, without actually succeeding. The Committee further considered
proposals for making this clearer by including the terms “intentionally”, “deliberately”,
“purposefully” or “is able to” before “circumvents”, but decided against doing so. Instead, the
Committee did not include any such qualifiers so as not to be perceived as changing the concept
of responsibility being employed in the draft articles. Nonetheless, it understood the requirement
of intention as being implicit in the words “circumvents” and “caused”. Not including one of
those qualifiers further had the benefit of having a text which emphasized the commission of the
act of circumvention by taking advantage of the fact that the organization has competence. This
will be explained in the commentary.
No change was made to paragraph 2.
The Drafting Committee also considered a proposal to include a further paragraph along
the lines of new paragraph 2, which was included in draft articles 58 [57] and 59 [58], but decided
against doing so as it would limit the practical impact of draft article 61 [60].

Draft article 61 [60]

As already indicated, the text and title of draft article 60 [59] was adopted in the same
form as that adopted on first reading, with the exception of drafting refinements in subparagraph
(a) to replace “that international organization” with “the coerced international organization” and
in subparagraph (b) to replace “that State” with “the coercing State”.

matter of policy. The provision, therefore, makes no distinction between acts of coercion
undertaken qua member and those by member States acting in a different capacity.
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Draft article 63 [62] is the final draft article in Part Five, and deals with the effect of the

Mr. Chairman,

Part Six
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The Drafting Committee introduced three drafting refinements to the first reading
version, namely introducing the definite article “the” before “international responsibility, and the
inclusion of “State or” before “other international organization” at the end, so as to align the
provision with draft article 19 [18]. As a consequence of the latter inclusion of the reference to
the responsibility of a State,the Committee further decided to suppress the phrase “under other
provisions of these draft articles” so as to avoid the implication that State responsibility was dealt
with by provisions other than those in Part Five.

Part.

Draft article 63 [62]

The title of draft article 62 [61] has been slightly amended to read “Responsibility of a
State member of an international organization for an internationally wrongful act of that
organization”.

Committee based itself on the first reading formulation and made some amendments by way of
taking into account some of the comments received.
As regards the chapeau of paragraph 1, the Drafting Committee decided, in line with
what it did in previous draft articles, to delete the qualifying clause “[w]ithout prejudice to
articles [58 to 61]”. It recognized that this would leave a measure of overlap with those draft
articles, but found this to be generally tolerable.
In subparagraph (a), the Drafting Committee took into account a recommendation that it
be made clear in the text that acceptance needs to operate vís-a-vís the State or international
organization invoking responsibility, since acceptance could be a matter internal to the
organization. The Committee decided to add the phrase “towards the injured party” at the end of
subparagraph (a) to clarify the point.
The Committee considered several proposals to clarify subparagraph (b). First, it
considered the possibility of emphasizing the element of conduct as the basis for the reliance by
saying “[i]t has by its conduct led”, but decided to cover the point in the commentary. Another
proposal was to replace the word “led” by “induced” or “caused”, however, none of these
suggestions were carried by the Committee.
With regard to paragraph 2, the Drafting Committee took note of suggestions that it be
emphasized that the responsibility which was contemplated therein, namely subsidiary
responsibility, was exceptional in nature. It decided to emphasize this in the text by changing the
opening clause “[t]he international responsibility” to “[a]ny international responsibility”. The
commentary will also cover this point. The Committee further refined the text of paragraph 2 by
replacing the phrase, in the English text, “which is entailed in accordance with” with “under” so
as to align the English with the French text. The Drafting Committee further understood
paragraph 2 as implying that the responsibility of a member State arose in a residual manner, so
as to be subsidiary to that of the international organization itself. The invocation of such
responsibility takes place in accordance with draft article 48 [47], paragraph 2. That the
responsibility of the international organization remains unaffected is clarified in draft article 63
[62].
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Draft article 64 [63] deals with the lex specialis principle. The Drafting Committee did
not accept a proposal to include language to the effect that, regardless of the application of the lex
specialis provision, there should always be a responsible subject, as it felt that such a general
proposition could not be sustained. The Committee also did not accept a proposal to add a
provision recognizing the principle of speciality, by requiring that the special characteristics of an
organization be taken into account.
The Drafting Committee accordingly limited itself to refining the first reading text. Two
modifications were introduced. The phrase “or a State for an internationally wrongful act of an
international organization” is now rendered as “or of a State in connection with the conduct of an
international organization”, so as to align the text with the title of Part Five. The second change
was to break what was a single lengthy sentence into two sentences after the words “are governed
by special rules of international law”. The second sentence deals with the rules of the
organization.
The Committee considered a proposal to expand the scope of the new second sentence to
indicate that it was not just the rules applicable in the relations between the organization and its
members that were being considered, although it would primarily be those rules that were
relevant. This would leave it open for some rules of the organization to also apply in the relations
between the organization and third States or organizations. This proposal was not, however,
accepted out of concern that it would allow room for an interpretation that the rules of the
international organization would always trump general rules of international law. The Committee
was of the view that, to the extent that the rules of the organization were relevant in the relations
with third States or organizations, this would be not qua special rules, but would arise either in
the context of the application of general rules (for example, in the determination of the validity of
consent) or where the third State or organization had accepted the rules of the organization as
binding on it. In the latter case, the basis for applicability would be the acceptance by the State
and not the lex specialis rule.
The focus then was on breaking the provision into two sentences for ease of reading, but
without necessarily making any substantive changes. The formula that was agreed upon, and
which is before you, uses the phrase “special rules of international law” to make it explicit that it
is that quality, namely that they are rules of international law, that is significant. Furthermore the
phrase “may be contained in” serves to indicate that not all such rules of the organization operate
as special rules. It was further decided to refine the words “between the international organization
and its members” as “between an international organization and its members”.
As a consequence of this discussion, the Drafting Committee considered the possibility of
including a statement of principle that an organization cannot rely upon its internal rules to avoid
its international responsibility, following a similar statement contained in article 3 of the 2001
articles on State responsibility and further to its discussion in the context of draft article 32 [31].
This idea was subsequently implemented, in a revised form, as new draft article 5, which I
introduced earlier in my statement.

Draft article 64 [63]

I turn now to the last Part of the draft articles, namely Part Six, which continues to be
entitled “General provisions”. The Drafting Committee considered a proposal to adopt the title
“Miscellaneous provisions”, but decided against it. The text and titles of draft articles 65 [64] to
67 [66] were adopted without change to the first reading formulations. Modifications were
introduced only in draft article 64 [63]. I will, however, also make some comments for the record
on some of the issues raised in the context of draft article 67 [66].
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This concludes my introduction of the second report of the Drafting Committee this year.
It is my sincere hope that the Plenary will be in a position to adopt the draft articles on the
responsibility of international organizations, on second reading, as presented.

Mr. Chairman,

Draft article 67 [66] is a saving clause preserving the Charter of the United Nations. As
already alluded to, the Drafting Committee decided to retain the formulation of the draft article,
and its title, as adopted on first reading. It understood that the provision should not be interpreted
as meaning that the United Nations, as an international organization, was exempt from the draft
articles.
Furthermore, the Committee considered a proposal to include a reference to the draft
articles having to be interpreted in conformity with the Charter, as can be found in the
commentary to the equivalent provision in the 2001 articles on State responsibility. It, however,
decided against recommending such clarification in either the provision itself or the commentary
because it felt that it was easier to sustain such an assertion in the context of State responsibility
than in that of the responsibility of international organizations. Contrary to States, international
organizations are not capable of becoming parties to the Charter of the United Nations, and as
such cannot become members of the Organization. Nor are they necessarily bound by the
provisions of the Charter or even the decisions of the organs of the United Nations. The
preference, therefore, was for a provision that merely preserved the Charter of the United Nations
without taking a position on whether or not it is binding on international organizations generally.
A proposal to make this clearer by adding the words “to any obligations arising under” before
“the Charter of the United Nations”, did not succeed in the Committee, out of concern that
modifying the formulation as had been adopted in the 2001 articles on State responsibility could
have unintended consequences.

Draft article 67 [66]

Chart of the United Nations System

240
UNDEF United Nations Democracy Fund

funding proposals for approval by the Secretary-General.

8 UNFIP is an autonomous trust fund operating under the leadership of the United Nations Deputy Secretary-General. UNDEF’s advisory board recommends

intergovernmental level, and through the Chief Executives Board for coordination (CEB) at the inter-secretariat level.

7 Specialized agencies are autonomous organizations working with the UN and each other through the coordinating machinery of the ECOSOC at the

5 IAEA reports to the Security Council and the General Assembly (GA).
6 The CTBTO Prep.Com and OPCW report to the GA.

1 The UN Drug Control Programme is part of the UN Ofﬁce on Drugs and Crime.
2 UNRWA and UNIDIR report only to the GA.
3 The United Nations Ethics Ofﬁce, the United Nations Ombudsman’s Ofﬁce, and the Chief Information Technology Ofﬁcer report directly to the Secretary-General.
4 In an exceptional arrangement, the Under-Secretary-General for Field Support reports directly to the Under-Secretary-General for Peacekeeping Operations.

NOTES: Solid lines from a Principal Organ indicate a direct reporting relationship; dashes indicate a non-subsidiary relationship.

UNFIP United Nations Fund for International Partnerships

Other UN Trust Funds8

International Research and Training
Institute for the Advancement of Women

UN-INSTRAW United Nations

Settlements Programme

UN-HABITAT United Nations Human

Works Agency for Palestine Refugees
in the Near East

WFP World Food Programme
UNRWA2 United Nations Relief and

United Nations Peacebuilding
Commission

Advisory Subsidiary Body

Other subsidiary organs

Standing committees and ad hoc bodies

Other sessional committees

Human Rights Council

Main committees

Subsidiary Bodies

General Assembly

UNSSC United Nations System Staff College
UNAIDS Joint United Nations Programme on HIV/AIDS

Disarmament Research

UNIDIR2 United Nations Institute for

Institute for Social Development

UNRISD United Nations Research

Commissioner for Refugees

UNFPA United Nations Population Fund
UNHCR Ofﬁce of the United Nations High

Development Fund

UNV United Nations Volunteers
UNCDF United Nations Capital

Development Fund for Women

UNIFEM United Nations

Programme

UNDP United Nations Development

International Criminal Tribunal for
Rwanda (ICTR)

UNOPS United Nations Ofﬁce for Project Services
UNU United Nations University

Other UN Entities

Training and Research

UNITAR United Nations Institute for

Crime and Justice Research Institute

UNICRI United Nations Interregional

Research and Training Institutes

UNICEF United Nations Children’s Fund

Programme

UNEP United Nations Environment

Control Programme

UNDCP1 United Nations Drug

(UNCTAD/WTO)

ITC International Trade Centre

Trade and Development

UNCTAD United Nations Conference on

Programmes and Funds

Counter-Terrorism Committee

Peacekeeping Operations and Missions

Security Council

International Criminal Tribunal for the
former Yugoslavia (ICTY)

Subsidiary Bodies

Standing Committee and ad hoc bodies

Military Staff Committee

Trusteeship Council

Principal Organs

The United Nations System

Prohibition of Chemical Weapons

OPCW6 Organization for the

Nuclear-Test-Ban Treaty Organization

CTBTO Prep.Com6 PrepCom for the

Agency

IAEA5 International Atomic Energy

Related Organizations
WTO World Trade Organization

Expert, ad hoc and related bodies

Sessional and standing committees

United Nations Forum on Forests

Permanent Forum on Indigenous Issues

Other Bodies

Economic and Social Commission for
Western Asia (ESCWA)

Economic and Social Commission for
Asia and the Paciﬁc (ESCAP)

Economic Commission for Latin
America and the Caribbean (ECLAC)

Economic Commission for Europe (ECE)

Economic Commission for Africa (ECA)

Regional Commissions

Narcotic Drugs
Crime Prevention and Criminal Justice
Science and Technology for
Development
Sustainable Development
Status of Women
Population and Development
Commission for Social Development
Statistical Commission

Commissions on:

Functional Commissions

Economic and
Social Council

Organization

UNWTO World Tourism

Development Organization

UNIDO United Nations Industrial

Agricultural Development

IFAD International Fund for

Organization

WIPO World Intellectual Property

Organization

UPU Universal Postal Union
WMO World Meteorological

Union

ITU International Telecommunication

Organization

IMO International Maritime

Organization

IMF International Monetary Fund
ICAO International Civil Aviation

ICSID International Centre for
Settlement of Investment
Disputes

MIGA Multilateral Investment
Guarantee Agency

IFC International Finance
Corporation

IDA International Development
Association

IBRD International Bank
for Reconstruction and
Development

World Bank Group

WHO World Health Organization

Educational, Scientiﬁc and Cultural
Organization

UNESCO United Nations

Organization of the United Nations

FAO Food and Agriculture

Organization

Specialized Agencies7
ILO International Labour

International Court
of Justice

ab

DPI/2470—07-49950—December 2007—3M

Published by the United Nations
Department of Public Information

UNOG UN Ofﬁce at Geneva
UNOV UN Ofﬁce at Vienna
UNON UN Ofﬁce at Nairobi

Security

DSS Department of Safety and

Drugs and Crime

UNODC United Nations Ofﬁce on

Nations High Commissioner for
Human Rights

OHCHR Ofﬁce of the United

Representative for the Least
Developed Countries, Landlocked
Developing Countries and Small
Island Developing States

DPI Department of Public Information
DM Department of Management
UN-OHRLLS Ofﬁce of the High

Assembly and Conference
Management

DGACM Department for General

Social Affairs

DESA Department of Economic and

of Humanitarian Affairs

DFS4 Department of Field Support
OCHA Ofﬁce for the Coordination

Operations

DPKO Department of Peacekeeping

Affairs

OLA Ofﬁce of Legal Affairs
DPA Department of Political Affairs
UNODA Ofﬁce for Disarmament

Services

OIOS Ofﬁce of Internal Oversight

Secretary-General

Departments and Ofﬁces
OSG3 Ofﬁce of the

Secretariat

Admission of a State to the United Nations
(Charter, Art. 4), Advisory Opinion,
I.C.J. Reports 1948

242

243

244

245

246

Reparation for Injuries Suffered in the Service of the
United Nations, Advisory Opinion,
I.C.J. Reports 1949

248

249

250

251

252

253

254

255

Constitution of the Maritime Safety Committee of the
Inter-Governmental Maritime Consultative
Organization, Advisory Opinion, I.C.J. Reports 1960

258

259

260

261

262

263

264

265

266

267

268

269

Certain Expenses of the United Nations
(Article 17, paragraph 2, of the Charter),
Advisory Opinion, I.C.J. Reports 1962

272

273

274

275

276

277

278

279

280

281

282

283

284

285

286

287

Interpretation of the Agreement of 25 March 1951
between the WHO and Egypt,
Advisory Opinion, I.C.J. Reports 1980

290

291

292

293

294

295

296

297

298

299

300

301

302

Applicability of the Obligation to Arbitrate under
Section 21 of the United Nations Headquarters
Agreement of 26 June 1947,
Advisory Opinion, I.C.J. Reports 1988

304

305

306

307

308

309

310

311

312

313

314

315

International Criminal Tribunal for the former Yugoslavia
Prosecutor v. Duško Tadić
Decision on the Defence Motion on Jurisdiction
Trial Chamber II, 10 August 1995

318

v.

PROSECUTOR

DECISION

On 23 June 1995 the Defence filed a preliminary motion, pursuant to Rule 73 (A) (i)
of the Rules of Procedure and Evidence ("the Rules") which provides for objections
based on lack of jurisdiction, seeking dismissal of all of the charges against the
accused. The Defence motion challenges the powers of the International Tribunal for
the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991
("the International Tribunal") to try the accused under three heads: the alleged
improper establishment of the International Tribunal; the improper grant of primacy to
the International Tribunal; and challenges to the subject-matter jurisdiction of the
International Tribunal. The Prosecutor contends that none of these points is valid and
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3. Essential to these submissions is, of course, the concept that this Trial Chamber has
the capacity to review and rule upon the legality of the acts of the Security Council in
establishing the International Tribunal. This the Defence asserts, doing so by way of
attack upon the jurisdiction of the International Tribunal.

2. It is said that, to be duly established by law, the International Tribunal should have
been created either by treaty, the consensual act of nations, or by amendment of the
Charter of the United Nations, not by resolution of the Security Council. Called in aid
of this general proposition are a number of considerations: that before the creation of
the International Tribunal in 1993 it was never envisaged that such an ad hoc criminal
tribunal might be set up; that the General Assembly, whose participation would at
least have guaranteed full representation of the international community, was not
involved in its creation; that it was never intended by the Charter that the Security
Council should, under Chapter VII, establish a judicial body, let alone a criminal
tribunal; that the Security Council had been inconsistent in creating this tribunal while
not taking a similar step in the case of other areas of conflict in which violations of
international humanitarian law may have occurred; that the establishment of the
International Tribunal had neither promoted, nor was capable of promoting,
international peace, as the current situation in the former Yugoslavia demonstrates;
that the Security Council could not, in any event, create criminal liability on the part
of individuals and that this is what the creation of the International Tribunal did; that
there existed and exists now no such international emergency as would justify the
action of the Security Council; that no political organ such as the Security Council is
capable of establishing an independent and impartial tribunal; that there is an inherent
defect in the creation, after the event, of ad hoc tribunals to try particular types of
offences and, finally, that to give the International Tribunal primacy over national
courts is, in any event and in itself, inherently wrong.

1. The attack on the competence of the International Tribunal in this case is based on a
number of grounds, some of which may be subsumed under one general heading: that
the action of the Security Council in establishing the International Tribunal and in
adopting the Statute under which it functions is beyond power; hence the International
Tribunal is not duly established by law and cannot try the accused.

A. Legitimacy of creation

I. The Establishment of the International Tribunal

REASONS FOR DECISION

HEREBY ISSUES ITS DECISION.

THE TRIAL CHAMBER, HAVING CONSIDERED the written submissions and
oral arguments of the parties and the written submission of the amicus curiae,

The argument of the parties on this motion was heard on 25 and 26 July and
judgement on the motion was reserved, to be delivered this day.

that the International Tribunal has jurisdiction over the accused as charged. The
Government of the United States of America has submitted a brief as amicus curiae.
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Wide freedom of judgment is left as regards the moment [the Security
Council] may choose to intervene and the means to be applied, with sole
reserve that it should act 'in accordance with the purposes and principles of the
[United Nations].'

The powers of the Security Council to discharge its primary responsibility for the
maintenance of international peace and security are set out in Chapters VI, VII, VIII
and XII of the Charter. The International Tribunal was established under Chapter VII.
The Security Council has broad discretion in exercising its authority under Chapter
VII and there are few limits on the exercise of that power. As indicated by the travaux
préparatoires:

confer on the Security Council primary responsibility for the maintenance of
international peace and security, and agree that in carrying out its duties under
this responsibility the Security Council acts on their behalf.

7. Any discussion of this matter must begin with the Charter of the United Nations.
Article 24 (1) provides that the Members of the United Nations:

6. The force of criminal law draws its efficacy, in part, from the fact that it reflects a
consensus on what is demanded of human behaviour. But it is of equal importance
that a body that judges the criminality of this behaviour should be viewed as
legitimate. This is the first time that the international community has created a court
with criminal jurisdiction. The establishment of the International Tribunal has now
spawned the creation of an ad hoc Tribunal for Rwanda. Each of these ad hoc
Tribunals represents an important step towards the establishment of a permanent
international criminal tribunal. In this context, the Trial Chamber considers that it
would be inappropriate to dismiss without comment the accused's contentions that the
establishment of the International Tribunal by the Security Council was beyond power
and an ill-founded political action, not reasonably aimed at restoring and maintaining
peace, and that the International Tribunal is not duly established by law.

5. The Trial Chamber has heard out the Defence in its submissions involving judicial
review of the actions of the Security Council. However, this International Tribunal is
not a constitutional court set up to scrutinise the actions of organs of the United
Nations. It is, on the contrary, a criminal tribunal with clearly defined powers,
involving a quite specific and limited criminal jurisdiction. If it is to confine its
adjudications to those specific limits, it will have no authority to investigate the
legality of its creation by the Security Council.

4. There are, clearly enough, matters of jurisdiction which are open to determination
by the International Tribunal, questions of time, place and nature of an offence
charged. These are properly described as jurisdictional, whereas the validity of the
creation of the International Tribunal is not truly a matter of jurisdiction but rather of
the lawfulness of its creation, involving scrutiny of the powers of the Security Council
and of the manner of their exercise; perhaps, too, of the appropriateness of its
response to the situation in the former Yugoslavia.

10. The Defence relies on, or at least refers to, what has been said by the International
Court of Justice ("the Court") in three cases: Certain Expenses of the United Nations,
1962 I.C.J. 151, 168 (Advisory Opinion of 20 July) (the "Expenses Advisory
Opinion"), Legal Consequences for States of the Continued Presence of South Africa
in Namibia (South-West Africa) Notwithstanding Security Council Resolution 276,
1971 I.C.J. 16, 45 (Advisory Opinion of 21 June) (the "Namibia Advisory Opinion")

9. The Defence seeks to extend the competence of the International Tribunal to review
the actions of the Security Council by reference to the Rules of the International
Tribunal. It refers first to Rule 73 (A)(i), which provides that preliminary motions by
the accused can include: "objections based on lack of jurisdiction". That Rule relates
to challenges to jurisdiction and is no authority for engaging in an investigation, not
into jurisdiction, but into the legality of the action of the Security Council in
establishing the International Tribunal. The Defence also points to Rule 91, False
Testimony Under Solemn Declaration, as an example of the exercise by the
International Tribunal of powers that are not explicitly provided for in its Statute.
There is, however, no analogy to be drawn between the inherent authority of a
Chamber to control its own proceedings and any suggested power to review the
authority of the Security Council. Therefore, even were it conceivable that the Rules
adopted by the Judges could extend the competence of the International Tribunal, the
Rules referred to by the Defence do not support such an enlargement.

8. For the Defence it is said that it is a basic human right of an accused to have a fair
and public hearing by a competent, independent and impartial tribunal established by
law. The Defence asserts that this right is protected by a panoply of principles of
fundamental justice recognized by human rights law. There can be no doubt that the
International Tribunal should seek to provide just such a trial; indeed, in enacting its
Statute, care has been taken by the Security Council to ensure that this in fact occurs
and the Judges of the International Tribunal, in framing its Rules, have also paid
scrupulous regard to the requirements of a fair trial. For example, Article 21 of the
Statute of the International Tribunal guarantees the accused the right to a fair trial and
Article 20 obligates the Trial Chambers to ensure that trials are, in fact, fair. There are
several other provisions to the same effect. However, it is one thing for the Security
Council to have taken every care to ensure that a structure appropriate to the conduct
of fair trials has been created; it is an entirely different thing in any way to infer from
that careful structuring that it was intended that the International Tribunal be
empowered to question the legality of the law which established it. The competence
of the International Tribunal is precise and narrowly defined; as described in Article 1
of its Statute, it is to prosecute persons responsible for serious violations of
international humanitarian law, subject to spatial and temporal limits, and to do so in
accordance with the Statute. That is the full extent of the competence of the
International Tribunal.

The broad discretion given to the Security Council in the exercise of its Chapter VII
authority itself suggests that decisions taken under this head are not reviewable.

(See Statement of the Rapporteur of Committee III/3, Doc. 134, III/3/3, 11
U.N.C.I.O. Docs. 785 (1945).)
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One commentator interprets this provision to mean that the Security Council "cannot,
in principle, act arbitrarily and unfettered by any restraints." (D. W. Bowett, The Law
of International Institutions 33 (1982).) Another commentator has taken the position
that although the Security Council has broad discretion in the field of international
peace and security, it cannot "act arbitrarily or use the existence of a threat to the
peace as a basis for action which . . . is for collateral and independent purposes, such
as the overthrow of a government or the partition of a State." (Ian Brownlie, The

shall act in accordance with the Purposes and Principles of the United Nations.
The specific powers appointed to the Security Council for the discharge of
these duties are laid down in Chapters VI, VII, VIII, and XII.

14. In support of its submission that this Trial Chamber should review the actions of
the Security Council, the Defence contends that the decisions of the Security Council
are not "sacrosanct". Certainly, commentators have suggested that there are limits to
the authority of the Security Council. It has been posited that such limits may be
based on Article 24 (2), which provides that the Security Council:

13. These opinions of the Court clearly provide no basis for the International Tribunal
to review the actions of the Security Council, indeed, they are authorities to the
contrary.

the determination under Article 39 of the existence of any threat to the peace .
. . is one entirely within the discretion of the Council. . . . the Council and no
other is the judge of the existence of the state of affairs which brings Chapter
VII into operation. . . . Once [such a determination is] taken the door is opened
to the various decisions the Council may make under that Chapter.

12. Finally, in the Lockerbie decision, Judge Weeramantry, in his dissenting opinion,
but in this respect not in dissent from other members of the Court, said that "it is not
for this Court to sit in review on a given resolution of the Security Council" and, that
in relation to the exercise by the Security Council of its powers under Chapter VII:

11. In the second of these cases, the Namibia Advisory Opinion, the Court dealt very
specifically with this matter, stating that: "Undoubtedly, the Court does not possess
powers of judicial review or appeal in respect of the decisions taken by the United
Nations organs concerned".

and Questions of Interpretation and Application of the 1971 Montreal Convention
Arising from the Aerial Incident at Lockerbie (Libya v. U.S.), 1992 I.C.J. 114, 176
(Provisional Measures Order of 14 April) (the "Lockerbie decision"). In the first of
these, the Expenses Advisory Opinion, the Court specifically stated that, unlike the
legal system of some States, there exists no procedure for determining the validity of
acts of organs of the United Nations. It referred to proposals at the time of drafting of
the Charter that such a power should be given to the Court and to the rejection of
those proposals.

17. None of the hypothetical cases which commentators have suggested as examples
of limits on the powers of the Security Council, whether imposed by the terms of the
Charter or general principles of international law and, in particular, jus cogens, have
any relevance to the present case. Moreover, even if there be such limits, that is not to
say that any judicial body, let alone this International Tribunal, can exercise powers of

16. Although it is not for this Trial Chamber to judge the reasonableness of the acts of
the Security Council, it is without doubt that, with respect to the former Yugoslavia,
the Security Council did not act arbitrarily. To the contrary, the Security Council's
establishment of the International Tribunal represents its informed judgement, after
great deliberation, that violations of international humanitarian law were occurring in
the former Yugoslavia and that such violations created a threat to the peace. One
commentator has noted the "careful, incremental approach" of the Security Council to
the situation in the former Yugoslavia and described the establishment of the
International Tribunal as a protracted, four-step process involving: "(1) condemnation;
(2) publication; (3) investigation; and (4) punishment." (James C. O'Brien, The
International Tribunal for Violations of International Humanitarian Law in the
Former Yugoslavia, 87 Am. J. Int'l L. 639, 640-42 (1993).) First, with its resolution
764, adopted on 13 July 1992, the Security Council stressed that "persons who
commit or order the commission of grave breaches of the [1949 Geneva] Conventions
are individually responsible in respect of such breaches". Second, the Security
Council publicized this condemnation by adopting, on 12 August 1992, resolution
771, which called upon States and other bodies to submit "substantiated information"
to the Secretary-General, who would report to the Security Council "recommending
additional measures that might be appropriate". Third, by resolution 780 of 6 October
1992, the Security Council established the Commission of Experts to investigate these
violations of international humanitarian law. The Security Council in due course
received the report of the Commission of Experts, which concluded that grave
breaches of the 1949 Geneva Conventions and other violations of international
humanitarian law had been committed in the territory of the former Yugoslavia,
including wilful killing, "ethnic cleansing," mass killings, torture, rape, pillage and
destruction of civilian property, destruction of cultural and religious property and
arbitrary arrests. (See Interim Report of the Commission of Experts, U.N. Doc.
S/25274 (26 January 1993).) Finally, on 22 February 1993, by resolution 808, the
Security Council decided that an international tribunal should be established and
directed the Secretary-General to submit specific proposals for the implementation of
that decision. On 25 May 1993, in resolution 827, the Security Council adopted the
draft Statute and thus established the International Tribunal.

15. Support for the view that the Security Council cannot act arbitrarily or for an
ulterior purpose is found in the nature of the Charter as a treaty delegating certain
powers to the United Nations. In fact, such a limitation is almost a corollary of the
principle that the organs of the United Nations must act in accordance with the powers
delegated them. It is a matter of logic that if the Security Council acted arbitrarily or
for an ulterior purpose it would be acting outside the purview of the powers delegated
to it in the Charter.

Decisions of Political Organs of the United Nations and the Rule of Law, in Essays in
Honour of Wang Tieya 95 (1992).)
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22. When, in resolution 827, the Security Council stated that it was "convinced" that,
in the "particular circumstances of the former Yugoslavia", the establishment of the
International Tribunal would contribute to the restoration and maintenance of peace,
the course it took was novel only in the means adopted but not in the object sought to
be attained. The Security Council has on a number of occasions addressed
humanitarian law issues in the context of threats to the peace, has called upon States
to comply with obligations imposed by humanitarian law and has on occasion taken
steps to ensure such compliance. It has done so, for example, in relation to Southern
Rhodesia in 1965 and 1966, South Africa in 1977, Lebanon on a number of occasions

The Security Council shall determine the existence of any threat to peace,
breach of peace, or act of aggression and shall make recommendations, or
decide what measures shall be taken in accordance with Articles 41 and 42, to
maintain or restore international peace and security.

21. The Security Council established the International Tribunal as an enforcement
measure under Chapter VII of the United Nations Charter after finding that the
violations of international humanitarian law in the former Yugoslavia constituted a
threat to the peace. In making this finding, the Security Council acted under Article 39
of the Charter, which provides:

20. In argument the spectre was raised of interference by the Security Council in the
proceedings of the International Tribunal, for instance, by the abolition of the
International Tribunal, in midstream as it were, for wholly political reasons. No doubt
this would be within the power of the Security Council, but so too is like action in a
national context. National legislatures, with greater or lesser ease, depending upon
their powers under their respective constitutions or governing laws, may abolish
courts previously created but this in no way detracts from the status of those courts as
entities established by law.

19. It is not irrelevant that what the Security Council has enacted under Chapter VII is
the creation of a tribunal whose jurisdiction is expressly confined to the prosecution of
breaches of international humanitarian law that are beyond any doubt part of
customary law, not the establishment of some eccentric and novel code of conduct or
some wholly irrational criterion, such as the possession of white hair, as was instanced
in argument by the Defence. Arguments based upon reductio ad absurdum may be
useful to destroy a fallacious proposition but will seldom provide a firm foundation
for the creation of a valid one.

18. One may add that in the present case any submission to the contrary becomes
particularly unattractive when, in the notorious circumstances of the former
Yugoslavia, the Security Council has done no more than take the step of "ameliorating
a threat to international peace and security by providing for the prosecution of
individuals who violate well-established international law. . . . [something] best
addressed by a judicial remedy". (O'Brien, supra, at 643.)

judicial review to determine whether, in relation to an exercise by the Security
Council of powers under Chapter VII, those limits have been exceeded.

26. Article 41 of the Charter provides:

25. The Defence contends that there has been a lack of consistency in the actions of
the Security Council. Certainly the International Tribunal is the first of its kind to be
created. However, the fact that the Security Council has not taken a similar step in
other, earlier cases cannot in itself be of any relevance in determining the legality of
its action in this case.

The validity of the decision of the Security Council to establish the International
Tribunal rests on its finding that the events in the former Yugoslavia constituted a
threat to the peace. This finding is necessarily fact-based and raises political, nonjusticiable issues. As noted by Judge Weeramantry, such a decision "entails a factual
and political judgement and not a legal one". (The Lockerbie decision at 176.) A
commentator has agreed, saying that "a threat to international peace and security is
not a fixed standard which can be easily and automatically applied". (David L.
Johnson, Note, Sanctions and South Africa, 19 Harv. Int l L. J. 887, 901 (1978).) The
factual and political nature of an Article 39 determination by the Security Council
makes it inherently inappropriate for any review by this Trial Chamber.

(Baker v. Carr, 369 U.S. 186, 217 (1962).)

Prominent on the surface of any case held to involve a political question is
found a textually demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially discoverable and
manageable standards for resolving it; or the impossibility of deciding without
an initial policy determination of a kind clearly for nonjudicial discretion; or
the impossibility of a court's undertaking independent resolution without
expressing lack of the respect due co-ordinate branches of government; or an
unusual need for unquestioning adherence to a political decision already made;
or the potentiality of embarrassment from multifarious pronouncements by
various departments on one question.

24. The concept of non-justiciability, in a national context, has been described as
follows:

23. The making of a judgement as to whether there was such an emergency in the
former Yugoslavia as would justify the setting up of the International Tribunal under
Chapter VII is eminently one for the Security Council and only for it; it is certainly
not a justiciable issue but one involving considerations of high policy and of a
political nature. As to whether the particular measure of establishing the International
Tribunal is, in fact, likely to be conducive to the restoration of peace and security is,
again, pre-eminently a matter for the Security Council and for it alone and no judicial
body, certainly not this Trial Chamber, can or should review that step.

in the 1980's, Iran and Iraq in 1987, Iraq again in 1991, Haiti and Somalia in 1993
and, of course, Rwanda in 1994. In the last of these, the establishment of the Rwanda
Tribunal by the Security Council followed its finding that the conflict there involved
violations of humanitarian law and was a threat to the peace.
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31. Second, States took the position that the establishment of the International
Tribunal would assist in the restoration of peace in the region. At the Security Council
meeting on resolution 808, Hungary, in supporting the establishment of the

30. The Security Council discussions on the situation in the former Yugoslavia
suggest two ways in which the International Tribunal would help in the restoring and
maintaining of peace. First, several States expressed the view that the creation of the
International Tribunal would deter further violations of international humanitarian
law. (See Provisional Verbatim Record, U.N. SCOR, 48th Sess., 3175th mtg. at 8, 22,
U.N. Doc. S/PV.3175 (22 February 1993); Provisional Verbatim Record, U.N. SCOR,
48th Sess., 3217th mtg. at 12, 19, U.N. Doc. S/PV.3217 (25 May 1993).)

29. Further, the Defence contends that the International Tribunal is not an appropriate
measure under Article 41 because it has failed to restore peace in the former
Yugoslavia. However, the accused is but the first and, as yet, the only accused to be
brought before the International Tribunal, and it is wholly premature at this initial
stage of its functioning to attempt to assess the effectiveness of the International
Tribunal as a measure to restore peace, even were it the function of the International
Tribunal to do so.

28. The Defence argues that the establishment of the International Tribunal is not a
measure contemplated by Article 41 because the examples included in that Article
focus on economic and political measures, not judicial measures. As the Defence
concedes, however, the list in that Article is not exhaustive. Once again, the decision
of the Security Council in this regard is fraught with fact-based, policy determinations
that make this issue non-justiciable.

27. That it was not originally envisaged that an ad hoc judicial tribunal might be
created under Chapter VII, even if that be factually correct, is nothing to the point.
Chapter VII confers very wide powers upon the Security Council and no good reason
has been advanced why Article 41 should be read as excluding the step, very
appropriate in the circumstances, of creating the International Tribunal to deal with
the notorious situation existing in the former Yugoslavia. This is a situation clearly
suited to adjudication by a tribunal and punishment of those found guilty of crimes
that violate international humanitarian law. This is not, as the Defence puts it, a
question of the Security Council doing anything it likes; it is a seemingly entirely
appropriate reaction to a situation in which international peace is clearly endangered.

The Article, on its face, does not limit the discretion of the Security Council to take
measures not involving the use of armed force.

The Security Council may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions, and it may call
upon the Members of the United Nations to apply such measures. These may
include complete or partial interruption of economic relations and of rail, sea,
air, postal, telegraphic, radio, and other means of communication, and the
severance of diplomatic relations.

32. Then it is said that international law requires that criminal courts be independent
and impartial and that no court created by a political body such as the Security

The Trial Chamber agrees that due to the nature of the conflict, an adjudicatory body
is a particularly appropriate measure to achieve lasting peace in the former
Yugoslavia. In any case, the ultimate success or failure of the International Tribunal is
certainly not an issue for this Trial Chamber.

(Theodor Meron, Case for War Crimes Trials in Yugoslavia, 72 Foreign
Affairs 122, 134 (1993).)

[I]t is important to try individuals responsible for crimes if there is to be any
real hope of defusing ethnic tensions in this region. Blame should not rest on
an entire nation but should be assigned to individual perpetrators of crimes and
responsible leaders.

Similarly, a commentator who has written extensively about the International Tribunal
has stated:

(Letter from the Permanent Representative of Slovenia to the United Nations,
to the Secretary-General, U.N. Doc. S/25652 (22 April 1993).)

[T]he establishment of such a tribunal is a necessary and very important step,
given the fact that those responsible for such crimes would be judged by an
impartial judicial body as well as the fact that it could also contribute
positively to the finding of solutions for the restoration of peace in the abovementioned regions.

Slovenia also indicated its conviction that:

(Provisional Verbatim Record of 22 February 1993, supra, at 19-20.)

The way the international community deals with questions relating to the
events in the former Yugoslavia will leave a profound mark on the future of
that part of Europe, and beyond. It will make either easier or more painful, or
even impossible, the healing of the psychological wounds the conflict has
inflicted upon peoples who for centuries have lived together in harmony and
good-neighbourliness, regardless of what we may hear today from certain
parties to the conflict. We cannot forget that the peoples, the ethnic
communities and the national minorities of Central and Eastern Europe are
watching us and following our work with close attention.

International Tribunal, explained how the International Tribunal would be helpful in
this regard:
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35. It is also argued that Article 29 of Chapter VI of the Charter does not contemplate
the creation by the Security Council of an international judicial body when it refers to
the creation of subsidiary organs. The reasoning behind this submission is no more
than an assertion that a judicial body cannot be an additional organ of some other
body; yet Article 29 is expressed in the broadest terms and nothing appears to limit its
scope to non-judicial organs. In any event, it is not under Chapter VI of the Charter
that the Security Council has established this Tribunal; as the Statute of the
International Tribunal declares in its opening paragraph, it is as a measure under
Chapter VII that the Security Council has created this International Tribunal.
Moreover, in the Effect of Awards case mentioned above, the Court specifically
decided that the General Assembly had the power to create an administrative tribunal.

An amendment which sought to change the wording of the United Nations text
to read 'pre-established' and so cover all ad hoc or special tribunals was firmly
and successfully opposed, however, on the ground that this would make
normal judicial reorganization difficult. Mention was also made of the
Nuremberg and Tokyo Tribunals which were ad hoc and yet which, it is
generally agreed, gave the accused a fair trial in a procedural sense in most
respects. . . . the important consideration is whether a court observes certain
other requirements once it begins to function, however it might be created.

34. It is noteworthy that, in the context of the International Covenant and its
entitlement in Article 14 to trial by a "tribunal established by law", this phrase
requires only that the tribunal be legally constituted. At the time Article 14 was being
drafted, it was sought unsuccessfully to amend it to require that tribunals should be
"pre-established". As Professor David Harris puts it in his article The Right to a Fair
Trial in Criminal Proceedings as a Human Right, 16 I.C.L.Q. 353, 356 (1967):

33. The fact that the Security Council has established an ad hoc tribunal is also said to
reveal invalidity because it is said to deny to the accused the right conferred by Article
14 of the International Convention on the Protection of Civil and Political Rights
("ICCPR") to be tried by a tribunal "established by law". However, on analysis this
introduces no new concept; it is but another way of expressing the general complaint
that the creation of the International Tribunal was beyond the power of the Security
Council.

Council can have those characteristics. Of course, criminal courts worldwide are the
creations of legislatures, eminently political bodies. The Court, in the Effect of Awards
case, specifically held that a political organ of the United Nations - in that case, the
General Assembly - could and had created "an independent and truly judicial body".
(Effect of Awards of Compensation Made by the United Nations Administrative
Tribunal, 1954 I.C.J. 47, 53 (Advisory Opinion of 13 July) ("Effect of Awards").) The
question whether a court is independent and impartial depends not upon the body that
creates it but upon its constitution, its judges and the way in which they function. The
International Tribunal has, as its Statute and Rules attest, been constituted so as to
ensure a fair trial to an accused and it is to be hoped that the way its Judges administer
their jurisdiction will leave no room for complaints about lack of impartiality or want
of independence.

39. It was claimed on behalf of the accused that he was disadvantaged by his removal
from the jurisdiction of German courts to that of the International Tribunal since that
denied him the opportunity under the optional Protocol to the ICCPR to have recourse
to the Human Rights Committee to complain about the trial accorded him. No doubt
this is so, since that right does not appear to apply to proceedings before international
tribunals, but that is nothing to the point in any challenge to the jurisdiction of this
Trial Chamber; it can only be remedied, if remedy is required, by a further Protocol to
the ICCPR. A similar comment applies in the case of the European Convention on
Human Rights, to which the Defence also refers.

38. The submission that there should have been involvement of the General Assembly
in the creation of the International Tribunal can only have any meaning if what is
suggested is the creation of a tribunal by means of an amendment of the Charter. If,
however, the International Tribunal can, as seems clear, be created under Chapter VII,
the suggestion of an amendment of the Charter is as unnecessary, as it is impractical
as a measure appropriate by way of a response to the current situation in the former
Yugoslavia.

37. Reference was also made to the jus de non evocando, a feature of a number of
national constitutions. But that principle, if it requires that an accused be tried by the
regularly established courts and not by some special tribunal set up for that particular
purpose, has no application when what is in issue is the exercise by the Security
Council, acting under Chapter VII, of the powers conferred upon it by the Charter of
the United Nations. Of course, this involves some surrender of sovereignty by the
member nations of the United Nations but that is precisely what was achieved by the
adoption of the Charter. In particular, that was achieved, in the case of action by the
Security Council under Chapter VII, by Article 2(7) of the Charter and its reference to
the application of enforcement measures under Chapter VII. The same observation
applies to the contention that there is some vice involved in the conferring of primacy
upon this Tribunal. That is no more than a means by which the Security Council seeks
to give effect to the powers conferred upon it by Chapter VII. In any event, it is by no
means clear that an individual defendant has standing to raise this point.

36. Nor has any basis been established for denying to the Security Council the power
of indirect imposition of criminal liability upon individuals through the creation of a
tribunal having criminal jurisdiction. On the contrary, given that the Security Council
found that the threat to the peace posed by the conflict in the former Yugoslavia arose
because of large scale violations of international humanitarian law committed by
individuals, it was both appropriate and necessary for the Security Council, through
the International Tribunal, to act on individuals in order to address the threat to the
peace. In this regard it is important that when, in its resolutions 731 and 748, the
Security Council required the Libyan Government to surrender the two Libyan
nationals who were accused of the Lockerbie bombing and imposed mandatory
commercial and diplomatic sanctions to obtain Libya's compliance with its decision, it
was, in substance, acting upon individuals, seeking the extradition and trial of those
Libyan nationals.

(Effect of Awards case at 56-61.) If the General Assembly has the authority to create a
subsidiary judicial body, then surely the Security Council can create such a body in
the exercise of its wide discretion to act under Chapter VII.
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43. As to the invocation of jus de non evocando, which has been dealt with above,
nothing more need be said except that the Defence has in no way established that the
principle is so universal in application that it amounts to a peremptory norm of

42. Before leaving this question relating to the violation of the sovereignty of States, it
should be noted that the crimes which the International Tribunal has been called upon
to try are not crimes of a purely domestic nature. They are really crimes which are
universal in nature, well recognized in international law as serious breaches of
international humanitarian law, and transcending the interest of any one State. The
Trial Chamber agrees that in such circumstances, the sovereign rights of States cannot
and should not take precedence over the right of the international community to act
appropriately as they affect the whole of mankind and shock the conscience of all
nations of the world. There can therefore be no objection to an international tribunal
properly constituted trying these crimes on behalf of the international community.

41. The Trial Chamber deals next with the Defence argument that the primacy
jurisdiction conferred upon the International Tribunal by Article 9 (2) finds no basis in
international law because the national courts of Bosnia and Herzegovina or,
alternatively, of the entity known as the Bosnian Serb Republic, have primary
jurisdiction to try the accused. This argument in effect again challenges the legality of
the action of the Security Council in establishing the International Tribunal: the
answer to this has already been provided above. The Trial Chamber is not entitled to
engage in an exercise involving the review of a resolution passed by the Security
Council. In any event, the accused not being a State lacks the locus standi to raise the
issue of primacy, which involves a plea that the sovereignty of a State has been
violated, a plea only a sovereign State may raise or waive and a right clearly the
accused cannot take over from that State. (See Israel v. Eichmann, 36 I.L.R. 5, 62
(1961).) In this regard, it is pertinent to note that the challenge to the primacy of the
International Tribunal has been made against the express intent of the two States most
closely affected by the indictment against the accused - Bosnia and Herzegovia and
the Federal Republic of Germany. The former, on the territory of which the crimes
were allegedly committed, and the latter where the accused resided at the time of his
arrest, have unconditionally accepted the jurisdiction of the International Tribunal and
the accused cannot claim the rights that have been specifically waived by the States
concerned. To allow the accused to do so would be to allow him to select the forum of
his choice, contrary to the principles relating to coercive criminal jurisdiction. As to
the entity known as the Bosnian Serb Republic, similarly, the accused as an
individual, has no locus standi, for the reasons given above, to raise the issue of this
entity's sovereignty rights should it have been endowed with all the attributes of
statehood.

B. Primacy of the International Tribunal

40. The foregoing disposes of the various submissions of the Defence so far as they
relate to the legality of the creation of the International Tribunal, submissions to
which the Trial Chamber felt it proper to refer since the Defence raised them but,
many of which, as stated above, it does not regard as properly open for consideration
by this Trial Chamber since they go, not so much to its jurisdiction, as to the
unreviewable lawfulness of the actions of the Security Council.

49. The Article has been so drafted as to be self-contained rather than referential, save
for the identification of the victims of enumerated acts; that identification and that
alone involves going to the Conventions themselves for the definition of "persons or
property protected." In the present case it is not contended that the alleged victims in
the several charges were not protected persons; in any event that will be a matter for
evidence in due course.

48. Article 2 confers subject-matter jurisdiction to prosecute in respect of grave
breaches of the Geneva Conventions and identifies those breaches by the phrase,
"namely the following acts against persons or property protected under the provisions
of the relevant Geneva Conventions." There then follows an enumeration of acts,
culled from the four Conventions and, with very slight variations, repeating and in
effect consolidating, the terms of the grave breaches provisions to be found in varying
form in each of those Conventions.

47. Article 1 does no more than confer power to prosecute for serious violations of
international humanitarian law and confines that power, spatially, to breaches
committed in the territory of the former Yugoslavia and, temporally, to the period
since 1991. It further requires that the power thus conferred be exercised in
accordance with the provisions of the Statute.

46. The Statute of the International Tribunal confers jurisdiction by Articles 1 to 8 and
supplements, and in one respect qualifies, that jurisdiction in Articles 9 and 10.
However it is essentially Articles 1, 2, 3 and 5 with which this motion is concerned.

A. Article 2 : Grave Breaches of the Geneva Convention of 1949

45. The Trial Chamber must turn now to what are truly matters of jurisdiction. The
Defence contends that the charges laid against the accused do not fall within the
subject-matter jurisdiction of this Tribunal and it is necessary accordingly to examine
the limits of that jurisdiction.

II. Subject-Matter Jurisdiction

44. One final word before leaving this topic. The crimes with which the accused is
charged form part of customary international law and existed well before the
establishment of the International Tribunal. If the Security Council in its informed
wisdom, acting well within its powers pursuant to Article 39 and 41 under Chapter
VII of the Charter, creates the International Tribunal to share the burden of bringing
perpetrators of universal crimes to justice, the Trial Chamber can see no invasion into
a State's jurisdiction because, as it has been rightly argued on behalf of the Prosecutor,
they were never crimes within the exclusive jurisdiction of any individual State. In
any event, Article 2 (7) of the Charter, as has been noted above, prohibiting
intervention by the United Nations in matters essentially within a State's domestic
jurisdiction, is qualified in that "this principle shall not prejudice the application of
enforcement measures under Chapter VII".

international law which cannot be breached in any event. Therefore the Trial Chamber
proposes to speak no more of it.
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53. It follows that the element of internationality forms no jurisdictional criterion of
the offences created by Article 2 of the Statute of the International Tribunal. If it did,
there are clear indications in the great volume of material before the Trial Chamber
that the acts alleged in the indictment were in fact committed in the course of an
international armed conflict. However, little of this material is such that judicial notice
can be taken of it and none of it is in the form of, nor has it been tendered as,
evidence. In these circumstances the Trial Chamber makes no finding regarding the
nature of the armed conflict in question.

52. When what is in issue is what the Geneva Conventions contemplate in the case of
grave breaches, namely their prosecution before a national court and not before an
international tribunal, it is natural enough that there should be a requirement of
internationality; a nation might well view with concern, as an unacceptable
infringement of sovereignty, the action of a foreign court in trying an accused for
grave breaches committed in a conflict internal to that nation. Such considerations do
not apply to the International Tribunal, any more than do the references in the
Conventions to High Contracting Parties and much else in the Conventions; all these
are simply inapplicable to the International Tribunal. They do not apply because the
International Tribunal is not in fact, applying conventional international law but,
rather, customary international law, as the Secretary-General makes clear in his
Report, and is doing so by virtue of the mandate conferred upon it by the Security
Council. In the case of what are commonly referred to as "grave breaches", this
conventional law has become customary law, though some of it may well have been
conventional law before being written into the predecessors of the present Geneva
Conventions.

51. The Report of the Secretary-General, (U.N. Doc. S/25704 (3 May 1993)) (the
"Report") makes it clear, in paragraph 34, that it was intended that the rules of
international law that were to be applied should be "beyond any doubt part of
customary law", so that problems of non-adherence of particular States to any
international Convention should not arise. Hence, no doubt, the specific reference to
the law of the Geneva Conventions in Article 2 since, as the Report states in
paragraph 35, that law applicable in armed conflict has beyond doubt become part of
customary law. But there is no ground for treating Article 2 as in effect importing into
the Statute the whole of the terms of the Conventions, including the reference in
common Article 2 of the Geneva Convention to international conflicts. As stated,
Article 2 of the Statute is on its face, self-contained, save in relation to the definition
of protected persons and things. It simply confers subject matter jurisdiction to
prosecute what, if one were concerned with the Conventions, would indeed be grave
breaches of those Conventions, but which are, in the present context, simple
enactments of the Statute.

50. What is contended is that for Article 2 to have any application there must exist a
state of international conflict and that none in fact existed at any relevant time or
place. However, the requirement of international conflict does not appear on the face
of Article 2. Certainly, nothing in the words of the Article expressly require its
existence; once one of the specified acts is allegedly committed upon a protected
person the power of the International Tribunal to prosecute arises if the spatial and
temporal requirements of Article 1 are met.

60. The competence of the International Tribunal extends to serious violations of
international humanitarian law that are a part of customary law. International
humanitarian law includes international rules designed to solve humanitarian
problems arising from international or non-international armed conflicts. (See
Commentary on the Additional Protocols of 8 June 1977, at p. XXVII (ICRC 1987).)

59. The interpretation of the scope of Article 2 of the Statute is applicable to the view
of the Trial Chamber of its subject matter jurisdiction under Article 3. Contrary to the
position of the Defence, nothing in the words of Article 3 expressly requires the
existence of an international conflict. Indeed, with respect to Article 3, unlike Article
2, there is no mention of any convention. Article 3 simply provides that the
International Tribunal "shall have the power to prosecute persons violating the laws or
customs of war". A list of prohibitory acts are then set forth in the Article. It is clear
that the list is illustrative and not exhaustive, for the list is preceded with the phrase,
"such violations shall include, but not be limited to . . ."

58. Having considered the position of the parties, the Trial Chamber finds that the
character of the conflict, whether international or internal, does not affect the subjectmatter jurisdiction of the International Tribunal under Article 3 to try persons who are
charged with violations of laws or customs of war.

57. The Defence contends that the accused may not be tried for violations of laws or
customs of war under Article 3 of the Statute because that article is based on the
Hague Convention (IV) Respecting the Laws and Customs of War on Land and the
regulations thereto of 18 October 1907 ("Hague Convention"), and the 1977 Protocol
I, which apply only to an international conflict, and that none, in fact, existed at any
relevant time or place. The Prosecutor responds by asserting that the term "laws or
customs of war" in Article 3 applies to both international and internal conflict and that
the International Tribunal may apply the minimum standards of common Article 3
which are applicable to both international and internal armed conflicts. Since the
Prosecutor seemingly does not seek to import Protocol I into Article 3 of the Statute,
the Trial Chamber does not address that issue.

B. Article 3: Violations of the Laws or Customs of War

56. That these agreements had the effect contended for by the Prosecutor was
contested by the Defence. In view of the conclusion of the Trial Chamber that Article
2 of our Statute expressly and directly confers jurisdiction to prosecute in respect of
the commission of the acts enumerated in that Article, it is also unnecessary to express
any conclusion regarding this alternative submission.

55. Those agreements, entered into under the auspices of the International Committee
of the Red Cross on 22 and 23 May and on 1 October 1992, were accompanied by a
programme of action agreed upon on 27 August 1992.

54. As a submission alternative to its principal submission that there was here an
international armed conflict, the Prosecutor contended that certain agreements entered
into were, in any event, such that they operated, pursuant to common Article 3 of the
1949 Geneva Conventions ("common Article 3"), "to bring into force, by means of
special agreements", those provisions of the Conventions relating to serious breaches.
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63. Although the Statute of the International Military Tribunal limited its competence
to the international armed conflict of World War II, historically laws or customs of
war have not been limited by the nature of the conflict they regulate. The Lieber
Code, broadly recognized as the most famous early example of a national manual
outlining the laws of war for the use of armed forces, and one of the first attempts to
codify the laws of land warfare, was drafted to regulate the conduct of the United
States armed forces during the American Civil War. (The Lieber Code, Instructions
for the Government of Armies of the United States in the Field by Order of the
Secretary of War, General Orders No. 100, Washington, D.C. (24 April 1863),
reprinted in L. Friedman (ed.) I A Documentary History 158 (1972).) This Code,
based on what Lieber regarded as the generally accepted law of his day, was used as
the model for other manuals and greatly inspired later developments of the laws of
war. Indeed, the drafters of the first proposal for a codification of the "laws or
customs of war on land" in The Hague, relied heavily on the "Declaration of Brussels

[V]iolations of the laws and customs of war. Such violations shall include, but
not be limited to, murder, ill-treatment or deportation to slave labor or for any
other purpose of civilian population of or in occupied territory, murder or illtreatment of prisoners of war or persons on the seas, killing of hostages,
plunder of public or private property, wanton destructions of cities, towns, or
villages, or devastation not justified by military necessity.

62. In Article 6 (b) of the Charter of the International Military Tribunal at Nuremberg,
war crimes are defined as:

61. Violations of the laws or customs of war are commonly referred to as "war
crimes". They can be defined as crimes committed by any person in violation of
recognized obligations under rules derived from conventional or customary law
applicable to the parties to the conflict. (See L.C. Green, The Contemporary Law of
Armed Conflict 276 (1993), ("war crimes are violations of the laws and customs of the
law of armed conflict and are punishable whether committed by combatants or
civilians, including the nationals of neutral states"). See also, C.H. Bassiouni, A Draft
International Criminal Code And Draft Statute For An International Criminal
Tribunal 130 (1987) ("[w]ar crimes consist of conduct (acts or omissions) which is
prohibited by the rules of international law applicable in armed conflict, conventions
to which the parties to the conflict are Parties, and the recognized principles and rules
of international law of armed conflict").)

Even though the acts enumerated in Article 3 are from the Hague Convention, the
term "laws or customs of war" should not be limited to international conflicts. Laws
or customs of war include prohibitions of acts committed both in international and
internal armed conflicts. Indeed, common Article 3 is clear evidence that customary
international law limits the conduct of hostilities in internal armed conflicts. However,
unlike contracting parties to treaties, the International Tribunal is not called upon to
apply conventional law but instead is mandated to apply customary international law.
Therefore, the element of internationality forms no jurisdictional criterion even if the
Hague Convention was originally envisaged by the Contracting Parties to apply to
international conflicts.

(b) taking of hostages;

(a) violence to life and person, in particular murder of all kinds, mutilation,
cruel treatment and torture;

66. Common Article 3 prohibits the following acts when committed against persons
taking no active part in the hostilities:

65. The Prosecutor affirmatively contends that the minimum standards contained in
common Article 3 are incorporated in Article 3 of the Statute. The Trial Chamber
finds that it has subject-matter jurisdiction under Article 3 because violations of laws
or customs of war are a part of customary international law over which it has
competence regardless of whether the conflict is international or national. However,
the Trial Chamber considers that it is necessary to respond to the specific assertion by
the Prosecutor that laws or customs of war include the obligations imposed by
common Article 3. The Trial Chamber finds that common Article 3 imposes
obligations that are within the subject-matter jurisdiction of Article 3 of the Statute
because those obligations are a part of customary international law. Further, the Trial
Chamber finds that violations of these prohibitions can be enforced against
individuals. Imposing criminal responsibility upon individuals for these violations
does not violate the principle of nullum crimen sine lege.

64. The Trial Chamber concludes that Article 3 of the Statute provides a nonexhaustive list of acts which fit within the rubric of "laws or customs of war". The
offences that it may consider are not limited to those contained in the Hague
Convention and may arise during an armed conflict regardless of whether it is
international or internal.

of 1874", which in turn, was strongly influenced by the Lieber Code. (See F.
Kalshoven, Constraints on the Waging of War 13 (1987).) It is also an established
principle of customary international law that the laws of war might become applicable
to non-international armed conflicts of a certain intensity through the doctrine of
"recognition of belligerency". (See, for example, 1956 United States Army Field
Manual, which stipulated that "the customary law of war becomes applicable to civil
war upon recognition of the rebels as belligerents", para. 11a.) Further, even in
internal conflict situations where the recognition of belligerency was explicitly
withheld, it has been recognized that some fundamental rules of the law of war would
nevertheless apply, regardless of non-recognition of belligerency. (See A. Cassese
"The Spanish Civil War and the Development of Customary Law Concerning Internal
Armed Conflict", in Current Problems of International Law 313 (Cassese, ed. 1975).)
Additionally, under the International Law Commission's Draft Code on Crimes
Against The Peace and Security of Mankind, the notion of "exceptionally serious war
crimes", is defined to include certain conduct and no differentiation is made with
respect to whether committed in the course of an international or non-international
armed conflict. Members of the Security Council are also of the opinion that the term
"laws or customs" is not limited to international armed conflicts. (See Statements of
U.S., U.K. and French representatives to the Security Council following the adoption
of resolution 827, U.N. Doc. S/PV.3217, 15 (May 25, 1993).)
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68. The fact that acts proscribed by common Article 3 constitute criminal offences
under international law is also evident from the fact that the acts within common

A more recent commentator notes that ". . . the norms stated in Article 3(1)(a)-(c) are
of such an elementary, ethical character, and echo so many provisions in other
humanitarian and human rights treaties, that they must be regarded as embodying
minimum standards of customary law also applicable to non-international armed
conflicts." (Theodor Meron, Human Rights and Humanitarian Norms as Customary
Law 35 (1991).) The customary status of common Article 3 is further supported by
statements made by representatives to the Security Council following the adoption of
resolution 827 adopting the Statute of the International Tribunal. The United States
representative explicitly stated that she considered Article 3 of the Statute to include
common Article 3 of the 1949 Geneva Conventions, and representatives from the
United Kingdom and France made similar statements. (UN Doc. S/PV.3217 (25 May
1993), paras. 11, 15 and 19.)

(Commentary on the Geneva Conventions of 12 August 1949: [No.] IV Geneva
Convention Relative to the Protection of Civilian Persons in Time of War 36
(Pictet ed., 1958).)

. . . merely demands respect for certain rules, which were already recognised
as essential in all civilised countries, and embodied in the municipal law of the
states in question, long before the Convention was signed. . . . no government
can object to observing, in its dealings with internal enemies, whatever the
nature of the conflict between it and them, a few essential rules which it in fact
observes daily, under its own laws, even when dealing with common
criminals.

67. For the reasons discussed herein, the acts proscribed by common Article 3
constitute criminal offences under international law. The fact that common Article 3 is
part of customary international law was definitively decided by the International
Court of Justice in the Nicaragua case (Military and Paramilitary Activities (Nicar. v.
U.S.)), 1986 I.C.J. 4 (Merits Judgement of 27 June 1986) in which the Court, applying
customary international law, determined that the rules contained in common Article 3
constitute a "minimum yardstick" applicable in both international and noninternational armed conflicts, thus finding that these prohibitions are part of
customary international law. As early as 1958 the view was already held that common
Article 3:

(d) the passing of sentences and the carrying out of executions without
previous judgement pronounced by a regularly constituted court, affording all
the judicial guarantees which are recognized as indispensable by civilized
people.

(c) outrages upon personal dignity, in particular humiliating and degrading
treatment;

71. A further indication that the acts proscribed by common Article 3 constitute
criminal offences under international law is that, assuming arguendo that there is no
clear obligation to punish or extradite violators of non-grave breach provisions of the
Geneva Conventions, such as common Article 3, all States have the right to punish
those violators. Therefore, individuals can be prosecuted for the violations of the acts

70. The individual criminal responsibility of the violator need not be explicitly stated
in a convention for its provisions to entail individual criminal liability. This is evident
from the use of the Fourth Hague Convention and the 1929 Geneva Prisoners of War
Convention as the basis for prosecutions and convictions at Nuremberg, despite the
fact that neither convention contain any reference to penal prosecution or individual
liability for breaches.

( Id. at 566.)

Therefore, no person who has committed such acts . . . could claim in good
faith that he/she did not understand that the acts were prohibited. And the
principle nullum crimen is designed to protect a person only from being
punished for an act that he or she reasonably believed to be lawful when
committed.

69. The customary international law doctrine of recognition of belligerency allows for
the application to internal conflicts of the laws applicable to international armed
conflict, thus ensuring that even in a non-international conflict individuals can be held
criminally responsible for violations of the laws and customs of war. Additionally,
some national military manuals and laws emphasise the criminal nature of acts within
common Article 3. For example, the United States Army regards violations of
common Article 3 as encompassed by the notion of war crimes, thus empowering it to
prosecute captured military personnel for war crimes if they were accused of breaches
of common Article 3. The German Military Manual describes violations of common
Article 3 as "grave breaches of international humanitarian law," implying that
violations of common Article 3 could form the basis for individual criminal
responsibility. (See Theodor Meron, International Criminalization of Internal
Atrocities, 89 Am. J. Int'l. L. 554, 564-65 (1995).) Further, the criminal nature of the
acts within common Article 3 is evident from the language of common Article 3 itself,
which is clearly prohibitory and addresses fundamental offences such as murder and
torture which are prohibited in all States:

Article 3 are criminal in nature. They are similar in content to acts prohibited by the
grave breaches provisions, which clearly entail individual criminal liability. In
addition, the type of acts listed in common Article 3 have been found in the past to
result in individual criminal liability. For example, Article 44 of the Lieber Code
supra provided for the prohibition, criminal responsibility and punishment of persons
committing acts which are of the type that would today fall within common Article 3.
In addition, there have been national trials for individuals charged with violations
similar to common Article 3. (See Jordan Paust, War Crimes Jurisdiction and Due
Process: The Bangladesh Experience, 11 Vanderbilt Journal of Transnational Law 1,
25 (1978).)
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(a) murder;
(b) extermination;

The International Tribunal shall have the power to prosecute persons
responsible for the following crimes when committed in armed conflict,
whether international or internal in character, and directed against any civilian
population:

75. Crimes against humanity have been described by the Secretary-General in his
Report (at paragraph 48) as those inhumane acts of a very serious nature committed as
part of a widespread or systematic attack against any civilian population on national,
political, ethnic, racial or religious grounds. The Statute then defines the jurisdiction
of the International Tribunal over crimes against humanity in Article 5 of the Statute
as follows:

C. Article 5: Crimes Against Humanity

74. For these reasons, the Trial Chamber finds that the character of the conflict,
whether international or internal, does not affect the subject-matter jurisdiction of the
Tribunal under Article 3. The term "laws or customs of war", applies to international
and internal armed conflicts. The minimum standards of common Article 3 apply to
the conflict in the former Yugoslavia and the accused's prosecution for those offences
does not violate the principle of nullum crimen sine lege.

73. Additional support for the finding that there is no violation of the principle of
nullum crimen sine lege is that by incorporating the prohibitory norms of common
Article 3 into its national law, the former Yugoslavia has criminalized these offences.
(See Art. 125 of the Criminal Code of the former Yugoslavia, which provides that the
prohibition of war crimes against the civilian population applies to situations of "war,
armed conflict or occupation," irrespective of the nature of the conflict, thus implying
that situations of non-international armed conflict could be covered.)

72. In his Report, the Secretary-General states that "the application of the principle
nullum crimen sine lege requires that the International Tribunal should apply rules of
international humanitarian law which are beyond any doubt part of customary law".
(UN Doc. S/25704, para. 34.) Article 15(1) of the ICCPR contains the prohibition
against nullum crimen sine lege, and provides in relevant part that "[n]o one shall be
held guilty of any criminal offence on account of an act or omission which did not
constitute a criminal offence, under national or international law, at the time when it
was committed". As is demonstrated from the above, common Article 3 is beyond
doubt part of customary international law, therefore the principle of nullum crimen
sine lege is not violated by incorporating the prohibitory norms of common Article 3
in Article 3 of the Statute of the International Tribunal.

listed and thus prosecution by the International Tribunal based on primacy does not
violate the ex post facto prohibition. In addition, in the Nicaragua case, the Court
recognised the applicability of common Article 1 of the Geneva Conventions to noninternational armed conflicts. The requirement in common Article 1 that all
Contracting Parties must respect and ensure respect for the Conventions may entail
resort to penal measures.

Crimes against humanity are acts committed in the course of wholesale and
systematic violation of life and liberty . . . The International Military Tribunal,
operating under the London Charter, declared that the Charter's provisions
limited the Tribunal to consider only those crimes against humanity which

79. That no nexus is required in customary international law between crimes against
humanity and crimes against peace or war crimes is strongly evidenced by subsequent
case law. The military tribunal established under Control Council Law No. 10 stated
in the Einsatzgruppen case that:

78. The Trial Chamber does not agree. The nexus in the Nuremberg Charter between
crimes against humanity and the other two categories, crimes against peace and war
crimes, was peculiar to the context of the Nuremberg Tribunal established specifically
"for the just and prompt trial and punishment of the major war criminals of the
European Axis countries." (Nuremburg Charter, Article 1). As some of the crimes
perpetrated by Nazi Germany were of such a heinous nature as to shock the
conscience of mankind, it was decided to include crimes against humanity in order to
enable the International Military Tribunal to try the major war criminals for the
barbarous acts committed against German Jews, amongst others, who, as German
nationals, were outside the protection of the laws of warfare which only prohibited
violations involving the adversary or enemy populations. (See Antonio Cassese,
International Law in a Divided World para. 169 (1986).)

77. The Defence claims that "the Tribunal only has jurisdiction under Article 5 of the
Statute if it involves crimes that have been committed in the execution of or in
connection with an international armed conflict." It purports to find authority for this
proposition requiring the existence of an armed conflict of an international nature in
the Nuremberg Charter which, in its definition of crimes against humanity, spoke of
inhumane acts committed "in execution of or in connection with any crime within the
jurisdiction of the Tribunal . . ." and in the affirmation given to the principles of
international law recognised by the Charter of the Nuremberg Tribunal and Judgement
of the Tribunal in General Assembly resolution 95(1) of 1948. The Defence further
contends that the broadening of the scope of Article 5 to crimes when committed in
armed conflicts of an internal character offends the nullum crimen principle.

76. There is no question but that crimes against humanity form part of customary
international law. They found expression in Article 6(c) of the Nuremberg Charter of
8 August 1945, Article II(1)(c) of Law No. 10 of the Control Council for Germany of
20 December 1945 and Article 5(c) of the Tokyo Charter of 26 April 1946, three
major documents promulgated in the aftermath of World War II.

(c) enslavement;
(d) deportation;
(e) imprisonment;
(f) torture;
(g) rape;
(h) persecutions on political, racial and religious grounds;
(i) other inhumane acts.
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DISPOSITION

83. In conclusion, the Trial Chamber emphasises that the definition of Article 5 is in
fact more restrictive than the general definition of crimes against humanity recognised
by customary international law. The inclusion of the nexus with armed conflict in the
article imposes a limitation on the jurisdiction of the International Tribunal and
certainly can in no way offend the nullum crimen principle so as to bar the
International Tribunal from trying the crimes enumerated therein. Because the
language of Article 5 is clear, the crimes against humanity to be tried in the
International Tribunal must have a nexus with an armed conflict, be it international or
internal.

82. Even were it arguable that a nexus is required between crimes against humanity
and war crimes, the element of internationality certainly forms no jurisidictional
criterion because, as has been shown above, war crimes are prohibited under
customary international law in armed conflicts both of an international and internal
nature.

81. Finally, this view that crimes against humanity are autonomous is confirmed by
the opus classicus on international law, Oppenheim's International Law, where special
reference is made to the fact that crimes against humanity "are now generally
regarded as a self-contained category, without the need for any formal link with war
crimes . . ." (R. Jennings and A. Watts, 1 Oppenheim's International Law 966 (1992)).

(Seventh Report on the Draft Code of Crimes Against the Peace and Security
of Mankind, [1989] 2 Yearbook of ILC, U.N. Doc., A/N/CN. 4/SER.
A/1986/Add. 1).

First linked to a state of belligerency . . . the concept of crimes against
humanity gradually came to be viewed as autonomous and is today quite
separate from that of war crimes . . . Crimes against humanity may be
committed in time of war or in time of peace; war crimes can only be
committed in time of war.

80. Further, the Special Rapporteur of the International Law Commission had this to
say:

(4 Trials of War Criminals 499).

were committed in the execution of or in connection with crimes against peace
and war crimes. The Allied Control Council, in its Law No. 10, removed this
limitation so that the present Tribunal has jurisdiction to try all crimes against
humanity as long known and understood under the general principles of
criminal law.

Dated this tenth day of August 1995
At The Hague
The Netherlands

Gabrielle Kirk McDonald
Presiding Judge

----------------------------------------

HEREBY DENIES the relief sought by the Defence in its Motion on the Jurisdiction
of the Tribunal.

HEREBY DISMISSES the motion insofar as it relates to primacy jurisdiction and
subject-matter jurisdiction under Articles 2, 3 and 5 and otherwise decides it to be
incompetent insofar as it challenges the establishment of the International Tribunal
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For the foregoing reasons, THE TRIAL CHAMBER, being seized of the Motion
filed by the Defence, and

The foregoing deals with the several objections to jurisdiction proper raised by the
Defence as well as with the other objections not properly relating to jurisdiction but
which instead put in issue the lawful creation and competence of the International
Tribunal.
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COUNCIL
OF EUROPE

The European Court of Human Rights, sitting on 2 May 2007 as a Grand
Chamber composed of:
Mr C.L. ROZAKIS, President,
Mr J.-P. COSTA,
Sir Nicolas BRATZA,
Mr B.M. ZUPANI,
Mr P. LORENZEN,
Mr I. CABRAL BARRETO,
Mr M. PELLONPÄÄ,
Mr A.B. BAKA,
Mr K. TRAJA,
Mrs S. BOTOUCHAROVA,
Mr M. UGREKHELIDZE,
Mrs A. MULARONI,
Mrs E. FURA-SANDSTRÖM,
Mrs A. GYULUMYAN,
Mr E. MYJER,
Ms D. JOIEN,
Mr D. POPOVI, judges,
and Mr M. O'BOYLE, Deputy Registrar,
Having regard to the above applications lodged on 28 September 2000
and 28 September 2001, respectively

Application no. 71412/01
by Agim BEHRAMI and Bekir BEHRAMI
against France
and
Application no. 78166/01
by Ruzhdi SARAMATI
against France, Germany and Norway

AS TO THE ADMISSIBILITY OF

DECISION

GRAND CHAMBER

COUR EUROPÉENNE DES DROITS DE L’HOMME
EUROPEAN COURT OF HUMAN RIGHTS

CONSEIL
DE L’EUROPE

BEHRAMI AND BEHRAMI v. FRANCE and
SARAMATI V. FRANCE, GERMANY AND NORWAY - DECISION

The abbreviations used are explained in the text but also listed in alphabetical order in the
Appendix to this decision.
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1. Mr Agim Behrami, was born in 1962 and his son, Mr Bekir Behrami,
was born in 1990. Both are of Albanian origin. Mr Agim Behrami
complained on his own behalf, and on behalf of his deceased son, Gadaf
Behrami born in 1988. These applicants live in the municipality of
Mitrovica in Kosovo, Republic of Serbia. They were represented by Mr
Gazmend Nushi, a lawyer with the Council for the Defence of Human
Rights and Freedoms, an organisation based in Pristina, Kosovo. Mr
Saramati was born in 1950. He is also of Albanian origin living in Kosovo.
He was represented by Mr Hazer Susuri of the Criminal Defence Resource
Centre, Kosovo. At the oral hearing in the cases, the applicants were further
represented by Mr Keir Starmer, QC and Mr Paul Troop as Counsel,
assisted by Ms Nuala Mole, Mr David Norris and Mr Ahmet Hasolli, as
Advisers.
The French Government were represented by their Agents, Mr R.
Abraham, Mr J.-L. Florent and, subsequently, Ms Edwige Belliard, assisted

THE FACTS1

Having regard to the decision of 13 June 2006 by which the Chamber of
the Second Section to which the cases had originally been assigned
relinquished its jurisdiction in favour of the Grand Chamber, none of the
parties having objected to relinquishment (Article 30 of the Convention and
Rule 72 of the Rules of Court),
Having regard to the agreement of the parties to the Saramati case to the
appointment of a common interest judge (Judge Costa) pursuant to Rule 30
of the Rules of Court,
Having regard to the parties' written and oral submissions and noting the
agreement of Germany not to make oral submissions following the
applicant's request to withdraw his case against that State (paragraphs 64-65
of the decision below),
Having regard to the written submissions of the United Nations requested
by the Court, the comments submitted by the Governments of the Denmark,
Estonia, Greece, Poland, Portugal and of the United Kingdom as well as
those of the German Government accepted as third party submissions, all
under Rule 44(2) of the Rules of Court,
Having regard to the oral submissions in both applications at a hearing
on 15 November 2006,
Having decided to join its examination of both applications pursuant to
Rule 42 § 1 of the Rules of Court,
Having deliberated on 15 November 2006 and on 2 May 2007, decides as
follows:

2
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2. The conflict between Serbian and Kosovar Albanian forces during
1998 and 1999 is well documented. On 30 January 1999, and following a
decision of the North Atlantic Council (“NAC”) of the North Atlantic
Treaty Organisation (“NATO”), NATO announced air strikes on the
territory of the then Federal Republic of Yugoslavia (“FRY”) should the
FRY not comply with the demands of the international community.
Negotiations took place between the parties to the conflict in February and
March 1999. The resulting proposed peace agreement was signed by the
Kosovar Albanian delegation but not by the Serbian delegation. The NAC
decided on, and on 23 March 1999 the Secretary General of NATO
announced, the beginning of air strikes against the FRY. The air strikes
began on 24 March 1999 and ended on 8 June 1999 when the FRY troops
agreed to withdraw from Kosovo. On 9 June 1999 “KFOR”, the FRY and
the Republic of Serbia signed a “Military Technical Agreement” (“MTA”)
by which they agreed on FRY withdrawal and the presence of an
international security force following an appropriate UN Security Council
Resolution (“UNSC Resolution”).
3. UNSC Resolution 1244 of 10 June 1999 provided for the
establishment of a security presence (KFOR) by “Member States and
relevant international institutions”, “under UN auspices”, with “substantial
NATO participation” but under “unified command and control”. NATO predeployment to The Former Yugoslav Republic of Macedonia allowed
deployment of significant forces to Kosovo by 12 June 1999 (in accordance
with OPLAN 10413, NATO's operational plan for the UNSC Resolution
1244 mission called “Operation Joint Guardian”). By 20 June FRY
withdrawal was complete. KFOR contingents were grouped into four
multinational brigades (“MNBs”) each of which was responsible for a
specific sector of operations with a lead country. They included MNB
Northeast (Mitrovica) and MNB Southeast (Prizren), led by France and
Germany, respectively. Given the deployment of Russian forces after the
arrival of KFOR, a further agreement on 18 June 1999 (between Russia and
the United States) allocated various areas and roles to the Russian forces.
4. UNSC Resolution 1244 also decided on the deployment, under UN
auspices, of an interim administration for Kosovo (UNMIK) and requested
the Secretary General (“SG”), with the assistance of relevant international

I. RELEVANT BACKGROUND TO THE CASES

by Ms Anne-Françoise Tissier and by Mr Mostafa Mihraje, advisers, all of
the legal directorate of the Ministry of Foreign Affairs.
The German Government were represented by Dr Hans-Jörg Behrens,
Deputy Agent and Professor Dr. Christian Tomuschat, Counsel. The
Norwegian Government were represented by their Agents, Mr Rolf Einar
Fife and Ms Therese Steen, assisted by Mr Torfinn Rislaa Arnsten, Adviser.
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5. On 11 March 2000 eight boys were playing in the hills in the
municipality of Mitrovica. The group included two of Agim Behrami's sons,
Gadaf and Bekim Behrami. At around midday, the group came upon a
number of undetonated cluster bomb units (“CBUs”) which had been
dropped during the bombardment by NATO in 1999 and the children began
playing with the CBUs. Believing it was safe, one of the children threw a
CBU in the air: it detonated and killed Gadaf Behrami. Bekim Behrami was
also seriously injured and taken to hospital in Pristina (where he later had
eye surgery and was released on 4 April 2000). Medical reports submitted
indicate that he underwent two further eye operations (on 7 April and 22
May 2000) in a hospital in Bern, Switzerland. It is not disputed that Bekim
Behrami was disfigured and is now blind.
6. UNMIK police investigated. They took witness statements from, inter
alia, the boys involved in the incident and completed an initial report.
Further investigation reports dated 11, 12 and 13 March 2000 indicated,
inter alia, that UNMIK police could not access the site without KFOR
agreement; reported that a French KFOR officer had accepted that KFOR
had been aware of the unexploded CBUs for months but that they were not a
high priority; and pointed out that the detonation site had been marked out
by KFOR the day after the detonation. The autopsy report confirmed Gadaf
Behrami's death from multiple injuries resulting from the CBU explosion.
The UNMIK Police report of 18 March 2000 concluded that the incident
amounted to “unintentional homicide committed by imprudence”.
7. By letter dated 22 May 2000 the District Public Prosecutor wrote to
Agim Behrami to the effect that the evidence was that the CBU detonation
was an accident, that criminal charges would not be pursued but that Mr
Behrami had the right to pursue a criminal prosecution within eight days of
the date of that letter. On 25 October 2001 Agim Behrami complained to the
Kosovo Claims Office (“KCO”) that France had not respected UNSC
Resolution 1244. The KCO forwarded the complaint to the French Troop

II THE CIRCUMSTANCES OF THE BEHRAMI CASE

organisations, to establish it and to appoint a Special Representative to the
SG (“SRSG”) to control its implementation. UNMIK was to coordinate
closely with KFOR. UNMIK comprised four pillars corresponding to the
tasks assigned to it. Each pillar was placed under the authority of the SRSG
and was headed by a Deputy SRSG. Pillar I (as it was at the relevant time)
concerned humanitarian assistance and was led by UNHCR before it was
phased out in June 2000. A new Pillar I (police and justice administration)
was established in May 2001 and was led directly by the UN, as was Pillar
II (civil administration). Pillar III, concerning democratisation and
institution building, was led by the Organisation for Security and Cooperation in Europe (“OSCE”) and Pillar IV (reconstruction and economic
development) was led by the European Union.
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8. On 24 April 2001 Mr Saramati was arrested by UNMIK police and
brought before an investigating judge on suspicion of attempted murder and
illegal possession of a weapon. On 25 April 2001 that judge ordered his pretrial detention and an investigation into those and additional charges. On 23
May 2001 a prosecutor filed an indictment and on 24 May 2001 the District
Court ordered his detention to be extended. On 4 June 2001 the Supreme
Court allowed Mr Saramati's appeal and he was released.
9. In early July 2001 UNMIK police informed him by telephone that he
had to report to the police station to collect his money and belongings. The
station was located in Prizren in the sector assigned to MNB Southeast, of
which the lead nation was Germany. On 13 July 2001 he so reported and
was arrested by UNMIK police officers by order of the Commander of
KFOR (“COMKFOR”), who was a Norwegian officer at the time.
10. On 14 July 2001 detention was extended by COMKFOR for 30 days.
11. On 26 July 2001, and in response to a letter from Mr Saramati's
representatives taking issue with the legality of his detention, KFOR Legal
Adviser advised that KFOR had the authority to detain under the UNSC
Resolution 1244 as it was necessary “to maintain a safe and secure
environment” and to protect KFOR troops. KFOR had information
concerning Mr Saramati's alleged involvement with armed groups operating
in the border region between Kosovo and the Former Yugoslav Republic of
Macedonia and was satisfied that Mr Saramati represented a threat to the
security of KFOR and to those residing in Kosovo.
12. On 26 July 2001 the Russian representative in the UNSC referred to
“the arrest of Major Saramati, the Commander of a Kosovo Protection
Corps Brigade, accused of undertaking activities threatening the
international presence in Kosovo”.
13. On 11 August 2001 Mr Saramati's detention was again extended by
order of COMKFOR. On 6 September 2001 his case was transferred to the
District Court for trial, the indictment retaining charges of, inter alia,
attempted murder and the illegal possession of weapons and explosives. By
letter dated 20 September 2001, the decision of COMKFOR to prolong his
detention was communicated to his representatives.
14. During each trial hearing from 17 September 2001 to 23 January
2002 Mr Saramati's representatives requested his release and the trial court

III. THE CIRCUMSTANCES OF THE SARAMATI CASE

Contributing Nation Claims Office (TCNCO”). By letter of 5 February 2003
that TCNCO rejected the complaint stating, inter alia, that the UNSC
Resolution 1244 had required KFOR to supervise mine clearing operations
until UNMIK could take over and that such operations had been the
responsibility of the UN since 5 July 1999.
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18. The prohibition on the unilateral use of force by States, together with
its counterpart principle of collective security, mark the dividing line
between the classic concept of international law, characterised by the right
to have recourse to war (ius ad bellum) as an indivisible part of State
sovereignty, and modern international law which recognises the prohibition
on the use of force as a fundamental legal norm (ius contra bellum).
19. More particularly, the ius contra bellum era of public international
law is accepted to have begun (at the latest, having regard, inter alia, to the
Kellog-Briand Pact signed in 1928) with the end of the First World War and
with the constitution of the League of Nations. The aim of this organisation
of universal vocation was maintaining peace through an obligation not to
resort to war (First recital and Article 11 of the Covenant of the League of
Nations) as well as through universal systems of peaceful settlement of
disputes (Articles 12-15 of the Covenant) and of collective security (Article
16 of the Covenant). It is argued by commentators that, by that stage,
customary international law prohibited unilateral recourse to the use of force
unless in self-defence or as a collective security measure (for example, R.
Kolb, “Ius Contra Bellum – Le Droit international relatif au maintien de la
paix”, Helbing and Lichtenhahn, Bruylant, 2003, pp. 60-68).
20. The UN succeeded the League of Nations in 1946. The primary
objective of the UN was to maintain international peace and security (First
recital and Article 1 § 1 of the Charter) and this was to be achieved through
two complimentary actions. The first, often described as “positive peace”
(the Preamble to the Charter as well as Article 2 § 3, Chapter VI, Chapter
IX-X and certain measures under Article 41 of Chapter VII), aimed at the
suppression of the causes of dispute and the building of sustainable peace.

A. The prohibition on the unilateral use of force and its collective
security counterpart

IV. RELEVANT LAW AND PRACTICE

responded that, although the Supreme Court had so ruled in June 2001, his
detention was entirely the responsibility of KFOR.
15. On 3 October 2001 a French General was appointed to the position
of COMKFOR.
16. On 23 January 2002 Mr Saramati was convicted of attempted murder
under Article 30 § 2(6) of the Criminal Code of Kosovo in conjunction with
Article 19 of the Criminal Code of the FRY. He was acquitted on certain
charges and certain charges were either rejected or dropped. Mr Saramati
was transferred by KFOR to the UNMIK detention facilities in Prishtina.
17. On 9 October 2002 the Supreme Court of Kosovo quashed Mr
Saramati's conviction and his case was sent for re-trial. His release from
detention was ordered. A re-trial has yet to be fixed.
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7. Nothing contained in the present Charter shall authorize the United Nations to
intervene in matters which are essentially within the domestic jurisdiction of any state
or shall require the Members to submit such matters to settlement under the present
Charter; but this principle shall not prejudice the application of enforcement measures
under Chapter VII.”

...

5. All Members shall give the United Nations every assistance in any action it takes
in accordance with the present Charter, and shall refrain from giving assistance to any
state against which the United Nations is taking preventive or enforcement action.

...

Article 2

...

1. To maintain international peace and security, and to that end: to take effective
collective measures for the prevention and removal of threats to the peace, and for the
suppression of acts of aggression or other breaches of the peace, and to bring about by
peaceful means, and in conformity with the principles of justice and international law,
adjustment or settlement of international disputes or situations which might lead to a
breach of the peace;

The Purposes of the United Nations are:

Article 1
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Accordingly, our respective Governments, ..., have agreed to the present Charter of
the United Nations and do hereby establish an international organisation to be known
as the United Nations.

The notion of a “threat to the peace” within the meaning of Article 39
has evolved to include internal conflicts which threaten to “spill over” or

“The Security Council shall determine the existence of any threat to the peace,
breach of the peace, or act of aggression and shall make recommendations, or decide
what measures shall be taken in accordance with Articles 41 and 42, to maintain or
restore international peace and security.”

23. Chapter VII is entitled “Action with respect to threats to the peace,
breaches of the peace and acts of aggression”. Article 39 provides:

- to employ international machinery for the promotion of the economic and social
advancement of all peoples,

HAVE RESOLVED TO COMBINE OUR EFFORTS TO ACCOMPLISH THESE
AIMS

“The Members of the United Nations agree to accept and carry out the decisions of
the [UNSC] in accordance with the present Charter.”

Article 25 provides:

2. In discharging these duties the [UNSC] shall act in accordance with the Purposes
and Principles of the [UN]. The specific powers granted to the [UNSC] for the
discharge of these duties are laid down in Chapters VI, VII, VIII, and XII. ...”

“1. In order to ensure prompt and effective action by the [UN], its Members confer
on the [UNSC] primary responsibility for the maintenance of international peace and
security, and agree that in carrying out its duties under this responsibility the [UNSC]
acts on their behalf.

22. Chapter V deals with the UNSC and Article 24 outlines its
“Functions and Powers” as follows:

8

- to ensure, by the acceptance of principles and the institution of methods, that
armed force shall not be used, save in the common interest, and

- to unite our strength to maintain international peace and security, and

- to practice tolerance and live together in peace with one another as good
neighbours, and

AND FOR THESE ENDS

- to promote social progress and better standards of life in larger freedom,

- to establish conditions under which justice and respect for the obligations arising
from treaties and other sources of international law can be maintained, and

- to reaffirm faith in fundamental human rights, in the dignity and worth of the
human person, in the equal rights of men and women and of nations large and small,
and

- to save succeeding generations from the scourge of war, which twice in our
lifetime has brought untold sorrow to mankind, and

“WE THE PEOPLES OF THE UNITED NATIONS DETERMINED

21. The Preamble as well as Articles 1 and 2, in so far as relevant,
provide as follows:

B. The Charter of the UN, 1945

The second type of action, “negative peace”, was founded on the Preamble,
Article 2 § 4 and most of the Chapter VII measures and amounted to the
prohibition of the unilateral use of force (Article 2 § 4) in favour of
collective security implemented by a central UN organ (the UNSC) with the
monopoly on the right to use force in conflicts identified as threatening
peace. Two matters were essential to this peace and security mechanism: its
“collective” nature (States had to act together against an aggressor identified
by the UNSC) as well as its “universality” (competing alliances were
considered to undermine the mechanism so that coercive action by regional
organisations was subjected to the universal system by Article 53 of the
Charter).
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The Members of the United Nations shall join in affording mutual assistance in
carrying out the measures decided upon by the Security Council.”

Article 49

Such decisions shall be carried out by the Members of the United Nations directly
and through their action in the appropriate international agencies of which they are
members.

The action required to carry out the decisions of the Security Council for the
maintenance of international peace and security shall be taken by all the Members of
the United Nations or by some of them, as the Security Council may determine.

“Article 48

24. Articles 43-45 provide for the conclusion of agreements between
member states and the UNSC for the former to contribute to the latter land
and air forces necessary for the purpose of maintaining international peace
and security. No such agreements have been concluded. There is,
consequently, no basis in the Charter for the UN to oblige Member States to
contribute resources to Chapter VII missions. Articles 46-47 provide for the
UNSC to be advised by a Military Staff Committee (comprising military
representatives of the permanent members of the UNSC) on, inter alia,
military requirements for the maintenance of international peace and
security and on the employment and command of forces placed at the
UNSC's disposal. The MSC has had very limited activity due to the absence
of Article 43 agreements.
25. Chapter VII continues:

42. Should the Security Council consider that measures provided for in Article 41
would be inadequate or have proved to be inadequate, it may take such action by air,
sea, or land forces as may be necessary to maintain or restore international peace and
security. Such action may include demonstrations, blockade, and other operations by
air, sea, or land forces of Members of the United Nations.”

“41. The Security Council may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions, and it may call upon the
Members of the United Nations to apply such measures. These may include complete
or partial interruption of economic relations and of rail, sea, air, postal, telegraphic,
radio, and other means of communication, and the severance of diplomatic relations.”

concern serious violations of fundamental international (often humanitarian)
norms. Large scale cross border displacement of refugees can also render a
threat international (Article 2(7) of the UN Charter; and, for example, R.
Kolb, “Ius Contra Bellum – Le Droit international relatif au maintien de la
paix”, Helbing and Lichtenhahn, Bruylant, 2003, pp. 60-68; and “Yugoslav
Territory, United Nations Trusteeship or Sovereign State? Reflections on
the current and Future Legal Status of Kosovo”, Zimmermann and Stahn,
NJIL 70, 2001, p. 437).
Articles 41 and 42 read as follows:
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“In the event of a conflict between the obligations of the Members of the United
Nations under the present Charter and their obligations under any other international
agreement, their obligations under the present Charter shall prevail.”

26. This Article reads as follows:

C. Article 103 of the Charter
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2. There is an internationally wrongful act of an international organization when
conduct consisting of an action or omission:

“1. Every internationally wrongful act of an international organization entails the
international responsibility of the international organization.

29. Article 3 of these draft Articles adopted in 2003 during the 55th
session of the ILC is entitled “General principles” and it reads as follows
(see the Report of the ILC, General Assembly Official Records, 55th
session, Supplement No. 10 A/58/10 (2003):

1. Draft Articles on the Responsibility of International Organisations

28. Article 13 of the UN Charter provided that the UN General
Assembly should initiate studies and make recommendations for the
purpose of, inter alia, encouraging the progressive development of
international law and its codification. On 21 November 1947, the General
Assembly adopted Resolution 174(II) establishing the ILC and approving its
Statute.

D. The International Law Commission (“ILC”)

27. The ICJ considers Article 103 to mean that the Charter obligations of
UN member states prevail over conflicting obligations from another
international treaty, regardless of whether the latter treaty was concluded
before or after the UN Charter or was only a regional arrangement
(Nicaragua v. United States of America, ICJ Reports, 1984, p. 392, at § 107.
See also Kadi v. Council and Commission, § 183, judgment of the Court of
First Instance of the European Communities (“CFI”) of 21 September 2005
(under appeal) and two more recent judgments of the CFI in the same vein:
Yusuf and Al Barakaat v. Council and Commission, 21 September 2005, §§
231, 234, 242-243 and 254 as well as Ayadi v. Council, 12 July 2006, §
116). The ICJ has also found Article 25 to mean that UN member states'
obligations under a UNSC Resolution prevail over obligations arising under
any other international agreement (Orders of 14 April 1992 (provisional
measures), Questions of Interpretation and Application of the 1971
Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan
Arab Jamahiriya v United States of America and Libyan Arab Jamahiriya v
United Kingdom), ICJ Reports, 1992, p. 16,§ 42 and p. 113, § 39,
respectively).
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32. The report noted that it would be difficult to attribute to the UN
action resulting from contingents operating under national rather than UN
command and that in joint operations, international responsibility would be
determined, absent an agreement, according to the degree of effective
control exercised by either party in the conduct of the operation. It
continued:

As has been held by several scholars, when an organ or agent is placed at the
disposal of an international organization, the decisive question in relation to
attribution of a given conduct appears to be who has effective control over the conduct
in question.”

Attribution of conduct to the contributing State is clearly linked with the retention of
some powers by that State over its national contingent and thus on the control that the
State possesses in the relevant respect.

Practice relating to peacekeeping forces is particularly significant in the present
context because of the control that the contributing State retains over disciplinary
matters and criminal affairs. This may have consequences with regard to attribution of
conduct. ...

“When an organ of a State is placed at the disposal of an international organization,
the organ may be fully seconded to that organization. In this case the organ's conduct
would clearly be attributable only to the receiving organization. ... Article 5 deals with
the different situation in which the lent organ or agent still acts to a certain extent as
organ of the lending State or as organ or agent of the lending organization. This
occurs for instance in the case of military contingents that a State placed at the
disposal of the [UN] for a peacekeeping operation, since the State retains disciplinary
powers and criminal jurisdiction over the members of the national contingent. In this
situation the problem arises whether a specific conduct of the lent organ or agent has
to be attributed to the receiving organization or to the lending State or organization. ...

31. The ILC Commentary on Article 5, in so far as relevant, provides:

“The conduct of an organ of a State or an organ or agent of an international
organisation that is placed at the disposal of another international organisation shall be
considered under international law an act of the latter organisation if the organisation
exercises effective control over that conduct.”

30. Article 5 of the draft Articles adopted in 2004 during the 56th session
of the ILC is entitled “Conduct of organs or agents placed at the disposal of
an international organisation by a State or another international
organisation” and reads as follows (see the Report of the ILC, General
Assembly Official Records, 56th session, Supplement No. 10 A/59/10
(2004) and Report of the Special Rapporteur on the Responsibility of
International Organisations, UN, Official Documents, A/CN.4/541, 2 April
2004):

(b) Constitutes a breach of an international obligation of that international
organization.

(a) Is attributable to the international organization under international law; and
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“What has been held with regard to joint operations ... should also apply to
peacekeeping operations, insofar as it is possible to distinguish in their regard areas of
effective control respectively pertaining to the [UN] and the [TCN]. While it is
understandable that, for the sake of efficiency of military operations, the [UN] insists
on claiming exclusive command and control over peacekeeping forces, attribution of
conduct should also in this regard be based on a factual criterion.”
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36. Following the agreement by the FRY that its troops would withdraw
from Kosovo and the consequent suspension of air operations against the
FRY, the MTA was signed between “KFOR” and the Governments of the
FRY and the Republic of Serbia on 9 June 1999 which provided for the

F. The MTA of 9 June 1999

“1. Subject to Article 103 of the Charter of the United Nations, the rights and
obligations of States Parties to successive treaties relating to the same subject matter
shall be determined in accordance with the following paragraphs.”

35. Article 30 is entitled “Application of successive treaties relating to
the same subject matter” and its first paragraph reads as follows:

E. The Vienna Convention on the Law of Treaties

Article 6 addresses the situation in which an organ of a State is put at the
disposal of another, so that the organ may act temporarily for the latter's
benefit and under its authority. In such a case, the organ, originally that of
one State, acts exclusively for the purposes of and on behalf of another State
and its conduct is attributed to the latter State alone.

“The conduct of an organ placed at the disposal of a State by another State shall be
considered an act of the former State under international law if the organ is acting in
the exercise of elements of the governmental authority of the State at whose disposal
it is placed.”

34. Article 6 if these draft Articles is entitled “Conduct of organs placed
at the disposal of a State by another State” and it reads as follows (Report of
the ILC, General Assembly Official Records, 56th session, Supplement No.
10 (A/56/10)):

2. Draft Articles on State Responsibility

33. As regards UN peacekeeping forces (namely, those directly
commanded by the UN and considered subsidiary organs of the UN), the
Report quoted the UN's legal counsel as stating that the acts of such
subsidiary organs were in principle attributable to the organisation and, if
committed in violation of an international obligation, entailed the
international responsibility of the organisation and its liability in
compensation. This, according to the Report, summed up the UN practice in
respect of several UN peacekeeping missions referenced in the Report.
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Welcoming the general principles on a political solution to the Kosovo crisis
adopted on 6 May 1999 (S/1999/516, annex 1 to this resolution) and welcoming also

...

Determined to resolve the grave humanitarian situation in Kosovo ... and to provide
for the safe and free return of all refugees and displaced persons to their homes,

Regretting that there has not been full compliance with the requirements of these
resolutions,

Recalling its [previous relevant] resolutions ...,

“Bearing in mind the purposes and principles of the Charter of the United Nations,
and the primary responsibility of the Security Council for the maintenance of
international peace and security,

41. The Resolution reads, in so far as relevant, as follows:

G. The UNSC Resolution 1244 of 10 June 1999

38. Article V provided that COMKFOR would provide the authoritative
interpretation of the MTA and the security aspects of the peace settlement it
supported.
39. Appendix B set out in some detail the breadth and elements of the
envisaged security role of KFOR in Kosovo. Paragraph 3 provided that
neither the international security force nor its personnel would be “liable for
any damages to public or private property that they may cause in the course
of duties related to the implementation of this agreement”.
40. The letter of 10 June 1999 from NATO submitting the MTA to the
SG of the UN and the latter's letter onwards to the UNSC, described the
MTA as having been signed by the “NATO military authorities”.

“The State governmental authorities of the [FRY] and the Republic of Serbia
understand and agree that the international security force (“KFOR”) will deploy
following the adoption of the UNSC [Resolution] ... and operate without hindrance
within Kosovo and with the authority to take all necessary action to establish and
maintain a secure environment for all citizens of Kosovo and otherwise carry out its
mission. They further agree to comply with all of the obligations of this Agreement
and to facilitate the deployment and operation of this force.”

37. Paragraph 2 of Article I provided for the cessation of hostilities and
the withdrawal of FRY forces and, further, that:

“under United Nations auspices of effective international civil and security
presences. The Parties note that the [UNSC] is prepared to adopt a resolution, which
has been introduced, regarding these measures.”

phased withdrawal of FRY forces and the deployment of international
presences. Article I (entitled “General Obligations”) noted that it was an
agreement for the deployment in Kosovo:
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10. Authorizes the Secretary-General, with the assistance of relevant international
organizations, to establish an international civil presence in Kosovo in order to
provide an interim administration for Kosovo under which the people of Kosovo can
enjoy substantial autonomy within the [FRY], and which will provide transitional
administration while establishing and overseeing the development of provisional

...

(g) Conducting border monitoring duties as required;

(f) Supporting, as appropriate, and coordinating closely with the work of the
international civil presence;

(e) Supervising de-mining until the international civil presence can, as appropriate,
take over responsibility for this task;

...

9. Decides that the responsibilities of the international security presence to be
deployed and acting in Kosovo will include:

...

7. Authorizes Member States and relevant international organizations to establish
the international security presence in Kosovo as set out in point 4 of annex 2 with all
necessary means to fulfil its responsibilities under paragraph 9 below;

6. Requests the Secretary-General to appoint, in consultation with the Security
Council, a Special Representative to control the implementation of the international
civil presence, and further requests the Secretary-General to instruct his Special
Representative to coordinate closely with the international security presence to ensure
that both presences operate towards the same goals and in a mutually supportive
manner;

5. Decides on the deployment in Kosovo, under United Nations auspices, of
international civil and security presences, with appropriate equipment and personnel
as required, and welcomes the agreement of the [FRY] to such presences;

...

Determined to ensure the safety and security of international personnel and the
implementation by all concerned of their responsibilities under the present resolution,
and acting for these purposes under Chapter VII of the Charter of the United Nations,

Determining that the situation in the region continues to constitute a threat to
international peace and security,

...

the acceptance by the [FRY] of the principles set forth in points 1 to 9 of the paper
presented in Belgrade on 2 June 1999 (S/1999/649, annex 2 to this resolution), and the
[FRY's] agreement to that paper,
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4. The international security presence with substantial [NATO] participation must
be deployed under unified command and control and authorized to establish a safe
environment for all people in Kosovo and to facilitate the safe return to their homes of
all displaced persons and refugees.

“... 3. Deployment in Kosovo under [UN] auspices of effective international civil
and security presences, acting as may be decided under Chapter VII of the Charter,
capable of guaranteeing the achievement of common objectives.

42. Annex 1 listed the general principles on a political solution to the
Kosovo crisis adopted by the G-8 Foreign Ministers on 6 May 1999. Annex
2 comprised nine principles (guiding the resolution of the crisis presented in
Belgrade on 2 June 1999 to which the FRY had agreed) including:

21. Decides to remain actively seized of the matter.”

20. Requests the Secretary-General to report to the Council at regular intervals on
the implementation of this resolution, including reports from the leaderships of the
international civil and security presences, the first reports to be submitted within 30
days of the adoption of this resolution;

19. Decides that the international civil and security presences are established for an
initial period of 12 months, to continue thereafter unless the Security Council decides
otherwise;

...

(k) Assuring the safe and unimpeded return of all refugees and displaced persons to
their homes in Kosovo;

(j) Protecting and promoting human rights;

(i) Maintaining civil law and order, including establishing local police forces and
meanwhile through the deployment of international police personnel to serve in
Kosovo;

...

(d) Transferring, as these institutions are established, its administrative
responsibilities while overseeing and supporting the consolidation of Kosovo's local
provisional institutions and other peace-building activities;

(c) Organizing and overseeing the development of provisional institutions for
democratic and autonomous self-government pending a political settlement, including
the holding of elections;

(b) Performing basic civilian administrative functions where and as long as required;

11. Decides that the main responsibilities of the international civil presence will
include: ...

democratic self-governing institutions to ensure conditions for a peaceful and normal
life for all inhabitants of Kosovo;

BEHRAMI AND BEHRAMI v. FRANCE and
SARAMATI V. FRANCE, GERMANY AND NORWAY – DECISION

5. Establishment of an interim administration for Kosovo as a part of the
international civil presence ..., to be decided by the Security Council of the [UN]. The
interim administration to provide transitional administration while establishing and
overseeing the development of provisional democratic self-governing institutions to
ensure conditions for a peaceful and normal life for all inhabitants in Kosovo. ...”
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46. This Regulation was adopted on 18 August 2000 by the SRSG to
implement the Joint Declaration of 17 August 2000 on the status of KFOR
and UNMIK and their personnel, and the privileges and immunities to
which they are entitled. It was deemed to enter into force on 10 June 1999.
KFOR personnel were to be immune from jurisdiction before the courts
in Kosovo in respect of any administrative, civil or criminal act committed
by them in Kosovo and such personnel were to be “subject to the exclusive
jurisdiction of their respective sending States” (section 2 of the Regulation).
UNMIK personnel were also to be immune from legal process in respect of
words spoken and all acts performed by them in their official capacity
(section 3). The SG could waive the immunity of UNMIK personnel and
requests to waive jurisdiction over KFOR personnel were to be referred to
the relevant national commander (section 6).

I. Regulation No. 2000/47 on the Status, Privileges and Immunities of
KFOR and UNMIK and their Personnel in Kosovo

44. Following Russia's involvement in Kosovo after the deployment of
KFOR troops, an Agreement was concluded as to the basis on which
Russian troops would participate in KFOR. Russian troops would operate in
certain sectors according to a command and control model annexed to the
agreement: all command arrangements would preserve the principle of unity
of command and, while the Russian contingent was to be under the political
and military control of the Russian Government, COMKFOR had authority
to order NATO forces to execute missions refused by Russian forces.
45. Its command and control annex described the link between the
UNSC and the NAC as one of “Consultation/Interaction” and between the
NAC and COMKFOR as one of “operational control”.

H. Agreed Points on Russian Participation in KFOR (18 June 1999)

43. While this Resolution used the term “authorise”, that term and the
term “delegation” are used interchangeably. Use of the term “delegation” in
the present decision refers to the empowering by the UNSC of another
entity to exercise its function as opposed to “authorising” an entity to carry
out functions which it could not itself perform.
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“KFOR contingents are grouped into four multinational brigades. KFOR troops
come from 35 NATO and non-NATO countries. Although brigades are responsible
for a specific area of operations, they all fall “under the unified command and control”
(UN SC Resolution 1244, Annex 2, para. 4) of [COMKFOR] from NATO. “Unified
command and control” is a military term of art which only encompasses a limited
form of transfer of power over troops. [TCNs] have therefore not transferred “full
command” over their troops. When [TCNs] contribute troops to a NATO-led
operation they usually transfer only the limited powers of “operational control” and/or
“operational command”. These powers give the NATO commander the right to give
orders of an operational nature to the commanders of the respective national units.
The national commanders must implement such orders on the basis of their own
national authority. NATO commanders may not give other kinds of orders (e.g. those
affecting the personal status of a soldier, including taking disciplinary measures) and
NATO commanders, in principle, do not have the right to give orders to individual
soldiers ... . In addition, [TCNs] always retain the power to withdraw their soldiers at
any moment. The underlying reason for such a rather complex arrangement is the
desire of [TCNs] to preserve as much political responsibility and democratic control
over their troops as is compatible with the requirements of military efficiency. This
enables states to do the utmost for the safety of their soldiers, to preserve their

50. The relevant parts of paragraph 14 of the Opinion read:

K. European Commission for Democracy through Law (“the Venice
Commission”), Opinion on human rights in Kosovo: Possible
establishment of review mechanisms (no. 280/2004, CDL-AD
(2004) 033)

47. Referring to UNSC Resolution 1244 and UNMIK Regulation No.
2000/47, the SOP was intended as a guide. The KCO would adjudicate
claims relating to the overall administration of military operations in
Kosovo by KFOR in accordance with Annex A to the SOP. It would also
determine whether the matter was against a TCN, in which case the claim
would be forwarded to that TCN.
48. TCNs were responsible for adjudicating claims that arose from their
own activities in accordance with their own rules and procedures. While
there was at that time no approved policy for processing and paying claims
that arose out of KFOR operations in Kosovo, TCNs were encouraged to
process claims (through TCN Claims Offices – “TCNCOs”) in accordance
with Annex B which provided guidelines on the claims procedure. While
the adjudication of claims against a TCN was purely a “national matter for
the TCN concerned”, the payment of claims in a fair manner was considered
to further the rule of law, enhance the reputation of KFOR and to serve the
interests of force protection for KFOR.
49. Annex C provided guidelines for the structure and procedures before
the Kosovo Appeals Commission (from the KCO or from a TCNCO).

J. NATO/KFOR (unclassified) HQ KFOR Main Standing Operating
Procedures (“SOP”), March 2003
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1. Detention

L. Detention and De-mining in Kosovo

discipline according to national custom and rules, to maintain constitutional
accountability and, finally, to preserve the possibility to respond to demands from the
national democratic process concerning the use of their soldiers.”
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52. Landmines and unexploded ordinance (from the NATO
bombardment of early 1999) posed a significant problem in post-conflict
Kosovo, a problem exacerbated by the relative absence of local knowledge
given the large scale displacement of the population during the conflict. The
UN Mine Action Service (UNMAS) was the primary UN body charged with
monitoring de-mining developments in general.
53. On 12 June 1999 the SG delivered his operational plan for the civil
mission in Kosovo to the UNSC (Doc. No. S/1999/672). In outlining the
structure of UNMIK, he noted that mine action was dealt with under
humanitarian affairs (the former Pillar I of UNMIK) and that UNMIK had
been tasked to establish, as soon as possible, a mine action centre. The UN
Mine Action Coordination Centre (“UNMACC”: used interchangeably with
“UNMIK MACC”) opened its office in Kosovo on 17 June 1999 and it was
placed under the direction of the Deputy SRSG of Pillar I. Pending the
transfer of responsibility for mine action to UNMACC, in accordance with
the UNSC Resolution 1244, KFOR acted as the de facto coordination
centre. The SG's detailed report on UNMIK of 12 July 1999 (Doc No.
S/1999/779) confirmed that UNMACC would plan mine action activities
and act as the point of coordination between the mine action partners
including KFOR, UN agencies, NGOs and commercial companies”.
54. On 24 August 1999 the Concept Plan for UNMIK Mine Action
Programme (“MAP”) was published in a document entitled “UNMIK
MACC, Office of the Deputy SRSG (Humanitarian Affairs)”. It confirmed
that the UN, through UNMAS, the SRSG and the Deputy SRSG of Pillar I
of UNMIK retained “overall responsibility” for the MAP in terms of
providing policy guidance, identifying needs and priorities, coordinating
with UN and non-UN partners as well as member states, and defining the
overall operational plan and structure. The MAP was an “integral
component of UNMIK”. As to the role of UNMIK MACC, it was

2. De-mining

51. A letter from COMKFOR to the OSCE of 6 September 2001
described how COMKFOR authorised detention: each case was reviewed
by KFOR staff, the MNB commander and by a review panel at KFOR HQ,
before being authorised by COMKFOR based on KFOR/OPS/FRAGO997
(superseded by COMKFOR Detention Directive 42 in October 2001).
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KFOR's report for August 1999 (submitted to the UNSC by the SG's
letter of 15 September 1999) confirmed that KFOR worked closely with
UNMACC which had been “set up jointly” by KFOR and the UN. KFOR's
subsequent monthly reports (submitted to the UNSC by the SG) noted that
KFOR worked closely with UNMAS and UNMACC and emphasised that
the eradication of the CBU threat was a priority for MNBs, the aim being to

“Upon entry into Kosovo and prior to establishment of UNMACC, KFOR organized
a Mines Action Centre, which has since been augmented by [UN] personnel and has
now become UNMACC. This is now ... charged by the [UN] with de-mining the
region. It accomplishes this task using civilian contracted de-mining teams. KFOR is
principally conducting mission-essential mine and unexploded ordnance clearance,
including clearance of essential civilian infrastructure and public buildings.”

57. On 5 October 1999 that Deputy SRSG wrote to COMKFOR noting
paragraph 9(e) of UNSC Resolution 1244, attaching the Concept Plan,
confirming that “we are now in a position to officially assume responsibility
for mine action in Kosovo” and underlining the critical need for UNMIK
and KFOR to co-operate and to work closely together.
58. The report of KFOR for July 1999 (submitted to the UNSC by the
SG's letter of 10 August 1999) explained that KFOR worked closely with
UNMAS and had “jointly established” UNMACC. The report continued:

“...KFOR will only clear mines/CBUs when deemed essential to the conduct of the
mission and to maintain freedom of movement. KFOR does not wish to undertake demining, which is the responsibility of UNMACC and the NGOs. However, there is
growing pressure for KFOR to dispose of NATO munitions. Therefore it has been
decided that KFOR will do more to reduce the threat without amending its policy by
marking the perimeter of each of the CBU footprints ... MNBs are to conduct these
tasks against a priority list co-ordinated with UNMACC and UNMIK regional offices.
The intent is to mark all known areas by 10 October 1999”.

underlined that, since the UN did not intend to implement the mine action
activities in Kosovo itself, it would rely on a variety of operators including
UN agencies, KFOR contingents, NGOs and commercial companies. Those
operators had to be accredited, supported and co-ordinated to ensure they
worked in a coherent and integrated manner. Accordingly, a key factor in
the execution of the MAP was the integration and coordination of all demining activities through an appropriately structured UNMIK MACC which
would, inter alia, act as the “focal point and coordination mechanism for all
mine activities in Kosovo”. The Concept Plan went on to define the nature
of the problem and the consequent phases and priorities for mine clearance.
55. Accordingly, on 24 August 1999 a memorandum was sent by the
Deputy SRSG of Pillar I to the SRSG, requesting that, since the Concept
Plan had been approved, it should also be forwarded to KFOR “along with
an appropriate annotation that UNMIK have now assumed the responsibility
for humanitarian mine action in Kosovo”.
56. KFOR Directive on CBU Marking (KFOR/OPS/FRAGO 300) was
adopted on 29 August 1999 and provided:
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63. Messrs Behrami invoked Article 2 of the Convention as regards the
impugned inaction of KFOR troops. Mr Saramati relied on Articles 5, 6 and
13 as regards his detention by, and on the orders of, KFOR. The President
of the Court agreed that the parties' submissions to the Grand Chamber
could be limited to the admissibility of the cases.

THE LAW

61. Agim Behami complained under Article 2, on his own behalf and on
behalf of his son Gadaf Behrami, about the latter's death and Bekir Behrami
complained about his serious injury. They submitted that the incident took
place because of the failure of French KFOR troops to mark and/or defuse
the un-detonated CBUs which those troops knew to be present on that site.
62. Mr Saramati complained under Article 5 alone, and in conjunction
with Article 13 of the Convention, about his extra-judicial detention by
KFOR between 13 July 2001 and 26 January 2002. He also complained
under Article 6 § 1 that he did not have access to court and about a breach
of the respondent States' positive obligation to guarantee the Convention
rights of those residing in Kosovo.

COMPLAINTS

“At the beginning of August 1999, the MACC had de facto taken full control of the
mine action programme, although formally it still fell under KFOR's responsibility. ...
This was followed, on 24 August, by UNMIK's approval of the [Concept Plan]. ...
[which] coincided with a Memo being sent by ... DSRSG (24 August) to ... SRSG ...
[T]hat request was followed up with a letter dated 5 October 1999 from [Deputy
SRSG] to General Jackson, [COMKFOR], .... Through this letter the formal handing
over from the military to the civilian sector of the mine action programme for Kosovo
took place, as mandated in [UNSC Resolution] 1244; although, in reality, this had
already taken place towards the end of August.”

mark and clear as many areas as possible before the first snow (report Nos.
S/1999/868, S/1999/982, S/1999/1062, S/1999/1185 and S/1999/1266).
59. By letter dated 6 April 2000 to COMKFOR, the Deputy SRSG drew
the latter's attention to recent CBU explosions involving deaths and asked
for the latter's personal support to ensure KFOR continued to support the
mine clearance project by marking CBU sites as a matter of urgency and
providing any further information they had.
60. In 2001 UNMAS commissioned an external evaluation of its mine
action programme in Kosovo for the period mid-1999–2001. The report,
entitled “An evaluation of the United Nations Mine Action Programme in
Kosovo 1999-2001”, commented as follows:
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66. The applicants maintained that there was a sufficient jurisdictional
link, within the meaning of Article 1 of the Convention, between them and
the respondent States and that their complaints were compatible ratione
loci, personae and materiae with its provisions.
67. The respondent and third party States disagreed.
The respondent Governments essentially contended that the applications
were incompatible ratione loci and personae with the provisions of the
Convention because the applicants did not fall within their jurisdiction

A. The issue to be examined by the Court

II. THE CASES AGAINST FRANCE AND NORWAY

64. In arguing that he fell within the jurisdiction of, inter alia, Germany,
Mr Saramati initially maintained that a German KFOR officer had been
involved in his arrest in July 2001 and he also referred to the fact that
Germany was the lead nation in MNB Southeast. In their written
submissions to the Grand Chamber, the German Government indicated that,
despite detailed investigations, they had not been able to establish any
involvement of a German KFOR officer in Mr Saramati's arrest.
Mr Saramati responded that, while German KFOR involvement was his
recollection and while he had made that submission in good faith, he was
unable to produce any objective evidence in support. He therefore accepted
the contrary submission of Germany and, further, that German KFOR
control of the relevant sector was of itself an insufficient factual nexus to
bring him within the jurisdiction of Germany. By letter of 2 November 2006
he requested the Court to allow him to withdraw his case against Germany,
which State did not therefore make oral submissions at the subsequent
Grand Chamber hearing.
65. The Court considers reasonable the grounds for Mr Saramati's
request. There being two remaining respondent States in this case also
disputing, inter alia, that Mr Saramati fell within their jurisdiction as well as
the compatibility of his complaints, the Court does not find that respect for
human rights requires a continued examination of Mr Saramati's case
against Germany (Article 37 § 1 in fine of the Convention) and it should
therefore be struck out as against that State.
In such circumstances, the President of the Court has accepted the
submissions of the German Government as third party observations under
Rule 44 § 2 of the Rules of Court. References hereunder to the respondent
States do not therefore include Germany and it is referred to below as a third
party.

I. WITHDRAWAL OF THE SARAMATI CASE AGAINST GERMANY
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within the meaning of Article 1 of the Convention. They further maintained
that, in accordance with the “Monetary Gold principle” (Monetary Gold
Removed from Rome in 1943, ICJ Reports 1954), this Court could not
decide the merits of the case as it would be determining the rights and
obligations of non-Contracting Parties to the Convention.
The French Government also submitted that the cases were inadmissible
under Article 35 § 1 mainly because the applicants had not exhausted
remedies available to them, although they accepted that issues of
jurisdiction and compatibility had to be first examined. While the
Norwegian Government responded to questions during the oral hearing as to
the remedies available to Mr Saramati, they did not argue that his case was
inadmissible under Article 35 § 1 of the Convention.
The third party States submitted in essence that the respondent States had
no jurisdiction loci or personae. The UN, intervening as a third party in the
Behrami case at the request of the Court, submitted that, while de-mining
fell within the mandate of UNMACC created by UNMIK, the absence of
the necessary CBU location information from KFOR meant that the
impugned inaction could not be attributed to UNMIK.
68. Accordingly, much of these submissions concerned the question of
whether the applicants fell within the extra-territorial “jurisdiction” of the
respondent States within the meaning of Article 1 of the Convention, the
compatibility ratione loci of the complaints and, consequently, the decision
in Bankovi and Others v. Belgium and 16 Other Contracting States ((dec.)
[GC], no. 52207/99, ECHR 2001 XII) as well as related jurisprudence of
this Court (Drozd and Janousek v. France and Spain, judgment of 26 June
1992, Series A no. 240; Loizidou v. Turkey, judgment of 18 December 1996,
Reports 1996 VI, § 56; Cyprus v. Turkey [GC], no. 25781/94, ECHR 2001IV; Issa and Others v. Turkey, no. 31821/96, 16 November 2004; Ilacu and
Others v. Moldova and Russia [GC], no. 48787/99, ECHR 2004-VII;
Öcalan v. Turkey [GC], no. 46221/99, ECHR 2005-IV; and No. 23276/04,
Hussein v. Albania and Others, (dec.) 14 March 2006).
In this respect, it was significant for the applicants in the Behrami case
that, inter alia, France was the lead nation in MNB Northeast and Mr
Saramati underlined that French and Norwegian COMKFOR issued the
relevant detention orders. The respondent (as well as third party) States
disputed their jurisdiction ratione loci arguing, inter alia, that the applicants
were not on their national territory, that it was the UN which had overall
effective control of Kosovo, that KFOR controlled Mr Saramati and not the
individual COMKFORs and that the applicants were not resident in the
“legal space” of the Convention.
69. The Court recalls that Article 1 requires Contracting Parties to
guarantee Convention rights to individuals falling with their “jurisdiction”.
This jurisdictional competence is primarily territorial and, while the notion
of compatibility ratione personae of complaints is distinct, the two concepts
can be inter-dependent (Bankovi and Others, cited above, at § 75 and
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73. The applicants maintained that KFOR (as opposed to the UN or
UNMIK) was the relevant responsible organisation in both cases.

B. The applicants' submissions

Bosphorus Hava Yollar Turizm ve Ticaret Anonim irketi (Bosphorus
Airways) v. Ireland [GC], no. 45036/98, §§ 136 and 137, ECHR 2005-VI).
In the present case, the Court considers, and indeed it was not disputed, that
the FRY did not “control” Kosovo (within the meaning of the word in the
above-cited jurisprudence of the Court concerning northern Cyprus) since
prior to the relevant events it had agreed in the MTA, as it was entitled to do
as the sovereign power (Bankovi and Others, cited above, at §§ 60 and 71
and further references therein; Shaw, International Law, 1997, 4th Edition,
p. 462, Nguyen Quoc Dinh, Droit International Public, 1999, 6th Edition,
pp. 475-478; and Dixon, International Law, 2000, 4th Edition, pp. 133135), to withdraw its own forces in favour of the deployment of
international civil (UNMIK) and security (KFOR) presences to be further
elaborated in a UNSC Resolution, which Resolution had already been
introduced under Chapter VII of the UN Charter (see Article 1 of the MTA,
paragraph 36 above).
70. The following day, 10 June 1999, UNSC Resolution 1244 was
adopted. KFOR was mandated to exercise complete military control in
Kosovo. UNMIK was to provide an interim international administration and
its first Regulation confirmed that the authority vested in it by the UNSC
comprised all legislative and executive power as well as the authority to
administer the judiciary (UNMIK Regulation 1999/1 and see also UNMIK
Regulation 2001/9). While the UNSC foresaw a progressive transfer to the
local authorities of UNMIK's responsibilities, there is no evidence that
either the security or civil situation had relevantly changed by the dates of
the present events. Kosovo was, therefore, on those dates under the effective
control of the international presences which exercised the public powers
normally exercised by the Government of the FRY (Bankovi and Others,
cited above, at § 71).
71. The Court therefore considers that the question raised by the present
cases is, less whether the respondent States exercised extra-territorial
jurisdiction in Kosovo but far more centrally, whether this Court is
competent to examine under the Convention those States' contribution to the
civil and security presences which did exercise the relevant control of
Kosovo.
72. Accordingly, the first issue to be examined by this Court is the
compatibility ratione personae of the applicants' complaints with the
provisions of the Convention. The Court has summarised and examined
below the parties' submissions relevant to this question.
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The MTA and UNSC Resolution 1244 provided that KFOR, on which
UNMIK relied to exist, controlled and administered Kosovo in a manner
equivalent to that of a State. In addition, KFOR was responsible for demining and the applicants referred in support to KFOR's duties outlined in
the MTA, in UNSC Resolution 1244, in FRAGO300, in the UNSG reports
to the UNSC (which indicated that UNMACC had been “set up jointly” by
KFOR and the UN to co-ordinate de-mining (see the SG reports cited at
paragraph 58 above) and in a report of the International Committee of the
Red Cross (“Explosive Remnants of War, Cluster Bombs and Landmines in
Kosovo”, Geneva, August 2000, revised June 2001). Since KFOR had been
aware of the unexploded ordinance and controlled the site, it should have
excluded the public. Moreover, NATO had initially dropped the cluster
bombs. Their oral submissions endorsed the UN submissions to the effect
that, if UNMACC had responsibility for co-ordinating de-mining, KFOR
retained direct responsibility for supporting de-mining which was “critical”
to the success of the clearance operation. Mr Saramati's detention was
clearly a security matter for KFOR (citing the KFOR documents referred to
at paragraph 51 above).
74. The impugned acts involved the responsibility ratione personae of
France, in the Behrami case, as well as Norway in the Saramati case.
75. In the first place, France had voted in the NAC in favour of
deploying an international force to Kosovo.
76. Secondly, the French contingent's control of MNB Northeast was a
relevant jurisdictional link in the Behrami case. While Germany was the
lead nation in MNB Southeast, the applicants considered that that was, of
itself, an insufficient jurisdictional link in the Saramati case.
77. Thirdly, neither the acts nor omissions of KFOR soldiers were
attributable to the UN or NATO. KFOR was a NATO-led multinational
force made up of NATO and non-NATO troops (from 10-14 States)
allegedly under “unified” command and control. KFOR was not established
as a UN force or organ, in contrast to other peacekeeping forces and to
UNMIK and UNMACC under direct UN command. If KFOR had been
such a UN force (with the prefix “UN”), it would have had a UN
Commander in Chief, troops would not have accepted instructions from
TCNs and all personnel would have had UN immunities. On the contrary,
NATO and other States were authorised to establish the security mission in
Kosovo under “unified command and control”. However, this was a “term
of art” (the Venice Commission, cited at paragraph 50 above): since there
was no operational command link between the UNSC and NATO and since
the TCNs retained such significant power, there was no unified chain of
command from the UNSC so that neither the acts nor the omissions of
KFOR troops could be attributed to NATO or to the UN (relying, in
addition, on detailed academic publications).
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As to the link between KFOR and the UNSC, the applicants referred to
the Attachment to the Agreement on Russian Participation (paragraph 45
above) which described that link as one of “consultation/interaction”.
As to the input of TCNs, the applicants noted that KFOR troops
(including COMKFOR) were directly answerable to their national
commanders and fell exclusively within the jurisdiction of their TCN: the
rules of engagement were national; troops were disciplined by national
command; deployment decisions were national; the troops were financed by
the States; individual TCNCOs had been set up; TCNs retained disciplinary,
civil and criminal jurisdiction over troops for their actions in Kosovo
(UNMIK Regulation 2000/47 and HQ KFOR Main SOP, paragraphs 47-49
above) and, since a British court considered itself competent to examine a
case about the actions of British KFOR in Kosovo, individual State
accountability was feasible (Bici & Anor v Ministry of Defence [2004]
EWHC 786); and it was national commanders who decided on the waiver of
the immunity of KFOR troops whereas the SG so decided for UNMIK
personnel. It was disingenuous to accept that KFOR troops were subject to
the exclusive control of their TCN and yet deny that they fell within their
jurisdiction. There was no TCN/UN agreement or a Status of Forces
Agreement (“SOFA”) between the UN and the FRY.
78. Fourthly, as regards Mr Saramati's case, final decisions on detention
lay with COMKFOR who decided without reference to NATO high
command or other TCN's and he was not accountable to, nor reliant on,
NATO for those decisions. Since the ordering of detention was a separate
exercise of jurisdiction by each COMKFOR, this case was distinguishable
from the case of Hess v. the United Kingdom (28 May 1975, Decisions and
Reports no. 2, p. 72).
79. Fifthly, and alternatively, KFOR did not have a separate legal
personality and could not be a subject of international law or bear
international responsibility for the acts or omissions of its personnel.
80. Even if this Court were to consider that the relevant States were
executing an international (UN/NATO) mandate, this would not absolve
them from their Convention responsibility for two alternative reasons. In the
first place, Article 103 of the UN Charter would have applied to relieve
States of their Convention responsibilities only if UNSC Resolution 1244
required them to act in a manner which breached the Convention which was
not the case: there was no conflict between the demands of that Resolution
and the Convention. Secondly, the Convention permitted States to transfer
sovereign power to an international organisation to pursue common goals if
it was necessary to comply with international legal obligations and if the
organisation imposing the obligation provided substantive and procedural
protection “equivalent” to that of the Convention (Bosphorus, cited above, §
155): neither NATO nor KFOR provided such protection.
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82. The Government argued that the term “jurisdiction” in Article 1 was
closely linked to the notion of a State's competence ratione personae. In
addition, and according to the ILC, the criterion by which the responsibility
of an international organisation was engaged in respect of acts of agents at
its disposal was the overall effective, as opposed to exclusive, control of the
agent by the organisation (paragraphs 30-33 above).
83. The French contingent was placed at the disposal of KFOR which,
from a security point of view, exercised effective control in Kosovo. KFOR
was an international force under unified command, as could be seen from
numerous constituent and applying instruments, over which the French
State did not exercise any authority. The MNBs were commanded by an
officer from a lead nation, the latter was commanded by COMKFOR who
was in turn commanded, through the NATO chain of command, by the
UNSC. Operational control of the forces was that of COMKFOR, strategic
control was exercised by Supreme Allied Commander Europe of NATO
(“SACEUR”) and political control was exercised by the NAC of NATO
and, finally, by the UNSC. Decisions and acts were therefore taken in the
name of KFOR and the French contingent acted at all times according to the
OPLAN devised and controlled by NATO. KFOR was therefore an
application of the peace-keeping operations authorised by the UNSC whose
resolutions formed the legal basis for NATO to form and command KFOR.
In such circumstances, the acts of the national contingents could not be
imputed to a State but rather to the UN which exercised overall effective
control of the territory.
84. The lack of jurisdiction ratione personae of France was confirmed
by the following. In the first place, reference was made to the immunities of
KFOR and UNMIK and to the special remedies put in place for obtaining
damages which were adapted to the particular context of the international
mission of KFOR (paragraphs 46-49 above). Secondly, if the Parliamentary
Assembly of the Council of Europe (“PACE”) recommended (Resolution
1417 (2005) of 25 January 2005) the creation of a human rights' court in
Kosovo, it could not have considered that Convention Contracting Parties
already exercised Article 1 jurisdiction there. Thirdly, the Committee for the

1. The French Government

C. The submissions of the respondent States

81. Finally, and as to the respondent States' arguments, their submissions
on the Monetary Gold principle were fundamentally misconceived. In
addition, it would be inconsistent with the object and purpose of the
Convention to accept that States should be deterred from participating in
peacekeeping missions by the recognition of this Court's jurisdiction in the
present cases.
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85. The case was incompatible ratione personae as Mr Saramati was not
within the jurisdiction of the respondent States.
86. The legal framework for KFOR detention was the MTA, UNSC
Resolution 1244, OPLAN 10413, KFOR Rules of Engagement, FRAGO997
replaced (in October 2001) by COMKFOR Detention Directive 42.
87. The command structure was hierarchical under unified command
and control: each TCN transferred authority over their contingents to the
NATO chain of command to ensure the attainment of the common KFOR
objective. That chain of command ran from COMKFOR (appointed every 6
months with NATO approval), through a NATO chain of command to the
NAC of NATO and onward to the UNSC which had overall authority and
control. In all operational matters, no national military chain of command
existed between Norway and COMKFOR so that the former could not
instruct COMKFOR nor could COMKFOR deviate from NATO orders. All
MNBs and their lead countries were fully within the KFOR chain of
command. The present case was distinguishable from the above-cited
Bosphorus case since no TCN had any sovereign rights over or in Kosovo.
88. KFOR was therefore a cohesive military force under the authority of
the UNSC which monitored the discharge of the mandate through the SG
reports. This constituted, with the civilian presence (UNMIK), a
comprehensive UN administration of which national contributions were
building blocks and not autonomous units.
89. The monitoring systems in place confirmed this: as noted above, the
UNSC received feedback via the SG from KFOR and UNMIK; it was
UNMIK which submitted a report to the UN Human Rights Committee on
the human rights situation in Kosovo (Concluding Observations of the
Human Rights Committee: Serbia and Montenegro, 12 August 2004,
CCPR/CO/81/SEMO) and this Government also referred to the PACE, CPT
and the Venice Commission positions relied on by the French Government
(paragraph 84 above).

2. The Norwegian Government

Prevention of Torture, Inhuman and Degrading Treatment (“the CPT”)
concluded agreements with KFOR and UNMIK in May 2006 as it
considered that Kosovo did not fall under the several jurisdiction of
Contracting States. Fourthly, the Venice Commission, in its above-cited
Opinion, did not consider that the jurisdiction of Convention States, or
therefore of this Court, extended to Kosovo. Fifthly, any recognition of this
Court's jurisdiction would involve judging the actions of non-Contracting
States contrary to the Monetary Gold principle (judgment cited above).
Sixthly, the ILC draft Articles on State Responsibility (paragraph 34 above)
meant that the French contingent's acts and omissions (carried out under the
authority of NATO and on behalf of KFOR) were not imputable to France.
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91. In these submissions, the States also explained the necessarily
evolved nature of modern peacekeeping missions, developed in response to
growing demand. That the UN was the controlling umbrella was consistent
with UNMIK and KFOR having independent command and control
structures and applied regardless of whether KFOR was a traditionally
established UN security presence under direct UN operational command or
whether, as in the present cases, the UNSC had authorised an organisation
or States to implement its security functions. The structure adopted in the
present cases maintained the necessary integrity, effectiveness and centrality
of the mandate (Report of the Panel on United Nations Peace Operations
(the “Brahami report”, A/55/305-S/2000/809). The security presence acted
under UN auspices and action was taken by, and on behalf of, the
international structures established by the UNSC and not by, or on behalf
of, any TCN. Neither the status of “lead nation” of a MNB and its
consequent control of a sector of Kosovo nor the nationality of the French
and Norwegian COMKFOR could detach those States from their
international mandate.
92. As to the de-mining and detention mandates, UNSC Resolution 1244
authorised KFOR to use all necessary means to secure, inter alia, the
environment, public safety and, until UNMIK could take over
responsibility, de-mining. That Resolution also authorized KFOR to carry
out security assessments related to arms smuggling (to the Former Yugoslav
Republic of Macedonia) and to detain persons according to detention
directives and orders adopted under unified command.
93. Referring to the above-cited Bosphorus judgment, they noted that
neither of the respondent States exercised sovereignty in Kosovo and none
had handed over sovereign powers over Kosovo to an international
organisation.
94. There were important sub-issues in the case including liability for
involvement in a UN peacekeeping mission and the link between a regional
instrument and international peacekeeping mission authorised by an
organisation of universal vocation. In this context, they underlined the
serious repercussions which the recognition of TCN jurisdiction would have
including deterring TCN participation in, and undermining the coherence
and therefore effectiveness of, such peacekeeping missions.
95. Finally, the applicants' suggestion, that the impugned action and
inaction constituted a sufficient jurisdictional link between the States and
the applicants, was misconceived. The applicants had also confused the

3. Joint (oral) submissions of France and Norway

90. Finally, this Government underlined the serious repercussions of
extending Article 1 to cover peacekeeping missions and, notably, the
possibility of deterring States from participating in such missions and of
making already complex peacekeeping missions unworkable due to
overlapping and perhaps conflicting national or regional standards.
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96. The applicants did not fall within the jurisdiction of the respondent
States and the applications were therefore inadmissible as incompatible
ratione personae.
97. The cases raised fundamental issues as to the scope of the
Convention as a regional instrument and its application to acts of the
international peace-keeping forces authorised under Chapter VII of the UN
Charter. 192 States had vested the UNSC (including all Convention
Contracting States) with primary responsibility for the maintenance of
international peace and security (Article 24 of the UN Charter) and, in
fulfilling that function, it had the authority to make binding decisions
(Article 25) which prevailed over other international obligations (Article
103). The UNSC could lay down the necessary framework for civil and
military assistance and, in the case of Kosovo, this was UNSC Resolution
1244. The central question was, therefore, whether personnel contributed by
TCNs were also exercising jurisdiction on behalf of the TCN.
98. In the first place, even if the most relevant recognised instance of
extra-territorial jurisdiction was the notion (developed in the above-cited
jurisprudence concerning Northern Cyprus and the subsequent Issa case) of
“effective overall control”, the TCNs could not have exercised such control
since the relevant TCN personnel acted in fulfilment of UNMIK and KFOR
functions. UNMIK exercised virtually all governmental powers in Kosovo
and was answerable, via the SRSG and SG, to the UNSC. Its staff were
employed by the UN. The “unified command and control” structure of
KFOR, a coherent multinational force established under UNSC Resolution
1244 and falling under a single line of command under the authority of
COMKFOR, rendered untenable the proposition of individual TCN liability
for the acts or inaction of their troops carried out in the exercise of
international authority.
99. Secondly, States put personnel at the disposal of the UN in Kosovo
to pursue the purposes and principles of the UN Charter. A finding of “no
jurisdiction” would not leave the applicants in a human rights' vacuum, as

1. The Government of Denmark

D. The submissions of the third parties

legal personality of international structures (such as NATO and the UN) and
that of their member states. Even if KFOR did not have separate legal
personality, it was under the control of the UN, which did. Neither the
retention of disciplinary control by TCN's nor the Venice Commission
Opinion relied upon by the applicants was inconsistent with the
international operational control of such an operation by NATO through
KFOR.
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103. There was no jurisdictional link between Mr Saramati and the
respondents because, inter alia, the agents of the respondents acted on
behalf of UNMIK and KFOR.
104. Ultimate responsibility for Kosovo lay with the UN since effective
control of Kosovo was exercised by UNMIK and KFOR pursuant to UNSC
Resolution 1244. The UNSC retained overall responsibility and delegated
the implementation of the Resolution's objectives to certain international
actors all the while monitoring the discharge of mandates. KFOR retained,
and operated under the principle of, “unified command and control”: neither
the national contingents nor COMKFOR had roles other than their
international mandate under UNSC Resolution 1244 and none exercised
sovereign powers, a fact not changed by the retention by TCNs of criminal
and disciplinary competence over soldiers. The UNSC, via the SG and the
SRSG, continued to be the guiding and legal authority for UNMIK. In short,
both presences were international, coherent and comprehensive structures
admitting of no national instruction.
105. These submissions as to the unity of the UN operation were
confirmed by secondary legislation in Kosovo: if UNMIK took care to

3. The German Government's written submissions

102. The impugned action and inaction were regulated by UNSC
Resolution 1244 adopted under Chapter VII of the UN Charter and the
States were thereby fulfilling an obligation which fell within the scope of,
and complied with, that Resolution in a manner which complied with
international human rights standards as prescribed in the UN Charter. Even
if there was a conflict between a State's UN and other treaty obligations, the
former took precedent (Articles 25 and 103 of the UN Charter).

2. The Government of Estonia

they suggested, given the steps being taken by those international presences
to promote human rights' protection.
100. Thirdly, the Convention had to be interpreted and applied in the
light of international law, in particular, on the responsibility of international
organisations for organs placed at their disposal. Referring to the ongoing
work of the ILC in this respect (paragraphs 30-33 above), they noted that
that work so far had demonstrated no basis for holding a State responsible
for peacekeeping forces placed at the disposal of the UNSC acting under
Chapter VII, under unified command and control, within the mandate
outlined and in execution of orders from that command structure.
101. Finally, if there were specific inadequacies in human rights'
protection in Kosovo, these should be dealt with within the UN context.
Seeking to address those deficiencies through this Court risked deterring
States from participating in UN peacekeeping missions and undermining the
coherence and effectiveness of such missions.
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109. The legal basis for the civil and military presence in Kosovo was
UNSC Resolution 1244. KFOR formed part, and acted in Kosovo under the
direction, of a multinational framework formed by the UN and NATO. Even
assuming that KFOR (along with UNMIK) exercised effective control in
Kosovo, that presence was under the control of the UN and/or NATO and
once the TCNs stayed within the relevant mandate they did not exercise any
individual control or jurisdiction in Kosovo. Referring to the Opinion of the
Venice Commission (cited at paragraph 50 above), the Government

4. The Greek Government

ensure in its regulations human rights' protection and monitoring, that
implied that the Convention control mechanisms did not apply. In addition,
the Human Rights Committee of the UN regarded the inhabitants of Kosovo
as falling under the jurisdiction of UNMIK (see paragraph 89 above).
106. This Court could not review acts of the UN, not least since Article
103 of the UN Charter established the primacy of the UN legal order. The
above-cited Bosphorus case could be distinguished since the impugned
actions of the Irish authorities took place on Irish territory over which they
were deemed to have had full and effective control (relying on the abovecited judgment of Ilacu and Others, §§ 312-33 and Assanidze v. Georgia
[GC], no. 71503/01, §§ 19-142, ECHR 2004-II) whereas none of the present
respondent States enjoyed any sovereign rights or authority over the
territory of Kosovo (the above cited Opinion of the Venice Commission and
Resolution of PACE). Any determination by this Court of a complaint
against UNMIK/KFOR would also breach the Monetary Gold principle
(cited at paragraph 67 above).
107. Even if the respondent States were found to have “jurisdiction”, the
impugned act could not be imputed to those States and, in this respect, the
actual command structure was clearly determinative. Having regard to
Article 6 of the ILC draft Articles on Responsibility of States for
international wrongful acts, Article 5 of the ILC draft Articles on the
Responsibility of International Organisations and the report of the Special
Rapporteur to the ILC as regards the latter (see paragraphs 30-33 above),
any damage caused by UN peacekeeping forces acting within their mandate
would be attributable to the UN.
108. Finally, the difficulties to which post-conflict situations gave rise
had to be recalled, notably the fact that full human rights' protection was not
possible in such a reconstructive context. If TCNs feared their several
liability if standards fell below those of the Convention, they might restrain
from participating in such missions which would run counter to the spirit of
the Convention and its jurisprudence which supported international cooperation and the proper functioning of international organisations (the
above-cited cases of Bankovi and Others, at § 62, Ilacu and Others, at §
332 and Bosphorus, at § 150).
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112. The applicants did not fall within the jurisdiction of the respondent
States so the question of the attribution of actions to those States did not
arise (Bankovi and Others decision, at § 75).
113. UNSC Resolution 1244 was adopted under Chapter VII of the UN
Charter and, according to Article 103 of that Charter, the obligations of
members states of the UN under that Resolution took priority over other
international treaty obligations.
The administration of Kosovo was in the hands of the UN, via UNMIK
and the SRSG, and that administration was not subject to the Convention.
UNMIK was an international civil presence created by the UN in Kosovo
answerable, via the SRSG, to the UNSC on its tasks set out in UNSC
Resolution 1244. UNMIK was responsible for the civil administration of
Kosovo and was therefore responsible for human rights matters. As to demining in particular, responsibility was that of UNMACC: regard was had
to the terms of UNSC Resolution 1244, to the establishment of UNMACC
and its taking de facto and then formal control of de-mining in August and
October 1999, respectively. UNMACC being an agency of the UN, any
allegation about de-mining could not engage the responsibility of France.
KFOR was a multinational and international security presence so that at
no time did any respondent State exercise effective overall control over a
part of Kosovo. The MNBs comprised contingents from many TCNs
(including substantial contingents from States not parties to the Convention
and from outside Europe) and were answerable to an overall commander
(“unified command and control”). Even if a State was a “lead nation” of a
MNB which controlled a particular sector, that gave that State no degree of
control or authority over the inhabitants or territory of Kosovo. Neither

6. The Government of the United Kingdom

110. A State could not be held responsible for the activities of KFOR or
UNMIK, those entities acted under the authority of the UN pursuant to
UNSC Resolution 1244 and the UN could not be held accountable under the
Convention. In providing resources and personnel to the UN (with a legal
personality distinct from its member states), TCNs were not exercising
governmental authority in Kosovo. The complaints were therefore
incompatible ratione personae.
111. A finding that States were severally liable for participating in
peacekeeping and democracy-building missions would have a devastating
effect on such missions notably as regards the States' willingness to
participate in such missions which result would run counter to the values of
the UN Charter, the Statute of the Council of Europe and the Convention.

5. The Polish Government

concluded that any action/inaction of KFOR was attributable to the UN
and/or NATO and not to the respondent States.
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117. They adopted the observations of the UK Government.

7. The Government of Portugal.

KFOR as a whole nor the TCNs exercised control over any part of Kosovo:
UNMIK was tasked with civil administration and with human rights matters
and KFOR did not control that administration in a manner comparable to
the Turkish forces identified by the Court as regards Northern Cyprus (see
cases cited at paragraph 68 above).
114. Accordingly, the effect of UNSC Resolution 1244 was that, at the
relevant time, the UNSC exercised the powers of government in Kosovo
through an international administration supported by an international
security presence to which the respondent States and other non-Contracting
States had provided troops.
None of the respondent States were therefore in a position to secure the
rights and freedoms defined in Article 1 of the Convention to any of the
inhabitants of Kosovo. None were asserting sovereign authority but rather
international authority through an international security presence mandated
by the UNSC and acting pursuant to powers conferred by a binding Chapter
VII decision. This conclusion was reinforced by the above-cited Hess case.
The present case could be distinguished from the situation in R (Al-Skeini)
v. Secretary of State for Defence ([2005] EWCA Ci 1609) where a
contingent in an international operation had exclusive control of a place of
detention.
In addition, while the duty under Article 1 was indivisible (Bankovi and
Others, at § 75), the respondent States had neither the power nor the
responsibility to secure the rights and freedoms defined in Article 1 since
that responsibility was specifically vested in UNMIK.
115. The application raised fundamental questions about the relationship
between the Convention (a regional treaty and “constitutional instrument of
European public order”) and the universal system for the maintenance of
international peace in which the Council of Europe played an important
part. To superimpose that regional human rights' structure upon a peace
keeping force established by the universal organisation would be
inappropriate as a matter of principle and run counter to the ordre public to
which the Court frequently referred and, further, risked causing serious
difficulties to Contracting States in participating in UN and other
multinational peacekeeping operations outside the territories of the
Convention States.
116. To avoid this result, Article 1 should be interpreted to mean that,
where officials from States act together within the scope of an international
operation authorised by the UN, they are not exercising sovereign
jurisdiction but that of the international authority, so that their acts did not
bring those affected within the jurisdiction of the States or engage the
Convention responsibility of those States.
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118. The UN outlined the respective mandates and responsibilities of
UNMIK and KFOR as set out in UNSC Resolution 1244. The mandate
adopted by the UNSC was an expression of the will of the member states to
grant a UN organ authority, as opposed to a duty, to act: it was not an
obligation of result. In executing the mandate, the UN operation retained,
unless otherwise specified, discretion to determine implementation
including timing and priorities. The UN recalled the relevant provisions of
UNSC Resolution 1244 which outlined the main responsibilities of the civil
and security presences, noting that the general and at time “imprecise”
mandate was, for the most part, left to be concretised and agreed upon in the
realities of their daily operations.
In addition, it was important to understand the legal status of UNMIK
and its relationship to KFOR. UNMIK was a subsidiary organ of the UN
endowed with all-inclusive legislative and administrative powers in Kosovo
including the administration of justice (UNMIK Regulation 1999/1, at
paragraph 70 above), it was headed by a SRSG and reported directing to the
UNSC via the SG. KFOR was established as an equal presence but with a
separate mandate and control structure: it was a NATO led operation
authorised by the UNSC under unified command and control. There was no
formal or hierarchical relationship between the two presences nor was the
military in any way accountable to the civil presence. However, both were
required to co-ordinate and operate in a mutually supportive manner
towards the same goals.
119. As to de-mining in particular, paragraph 9(e) of UNSC Resolution
1244 (according responsibility for de-mining to KFOR but expressly
leaving for determination by the two presences how that task would be
transferred to UNMIK) and paragraph 11(k) (entrusting UNMIK with
ensuring the safe and unimpeded return of persons to their homes)
constituted the mandate for the UNMIK MAP. On 17 June 1999 UNMACC
was established as the focal point and co-ordination mechanism for all mine
action activities in Kosovo (the Concept Plan, paragraph 54 above). To
fulfil these functions it depended largely on close co-operation with all demining partners and, notably, KFOR. Responsibility for de-mining was de
facto assumed by UNMACC in August 1999 although it was not until
October 1999 that UNMIK officially informed KFOR (letter from the
Deputy SRSG at paragraph 57 above). However, this did not relieve KFOR
of its residual and continuous responsibility to support de-mining activities
and, in particular, to identify, mark and report on the location of CBU sites.
KFOR's continuing responsibilities for de-mining activities were set out in
the Concept Plan and, more particularly, in the NATO OPLAN 10413
(paragraph 3 above). One of KFOR's most important tasks was information
sharing and marking strike sites. Indeed, according to FRAGO300
(paragraph 56 above), KFOR had decided to increase its commitment to
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123. The respondent and third party States argued that it made no
difference whether it was KFOR or UNMIK which had the mandate to
detain (the Saramati case) and to de-mine (the Behrami case) since both

1. The entity with the mandate to detain and to de-mine

121. The Court has adopted the following structure in its decision set out
below. It has, in the first instance, established which entity, KFOR or
UNMIK, had a mandate to detain and de-mine, the parties having disputed
the latter point. Secondly, it has ascertained whether the impugned action of
KFOR (detention in Saramati) and inaction of UNMIK (failure to de-mine
in Behrami) could be attributed to the UN: in so doing, it has examined
whether there was a Chapter VII framework for KFOR and UNMIK and, if
so, whether their impugned action and omission could be attributed, in
principle, to the UN. The Court has used the term “attribution” in the same
way as the ILC in Article 3 of its draft Articles on the Responsibility of
International Organisations (see paragraph 29 above). Thirdly, the Court has
then examined whether it is competent ratione personae to review any such
action or omission found to be attributable to the UN.
122. In so doing, the Court has borne in mind that it is not its role to
seek to define authoritatively the meaning of provisions of the UN Charter
and other international instruments: it must nevertheless examine whether
there was a plausible basis in such instruments for the matters impugned
before it (mutatis mutandis, Brannigan and McBride v. the United Kingdom,
judgment of 26 May 1993, Series A no. 258-B, § 72).
It also recalls that the principles underlying the Convention cannot be
interpreted and applied in a vacuum. It must also take into account relevant
rules of international law when examining questions concerning its
jurisdiction and, consequently, determine State responsibility in conformity
and harmony with the governing principles of international law of which it
forms part, although it must remain mindful of the Convention's special
character as a human rights treaty (Article 31 § 3 (c) of the Vienna
Convention on the Law of Treaties of 23 May 1969; Al-Adsani v. the United
Kingdom [GC], no. 35763/97, § 55, ECHR 2001-XI; and the above-cited
decision of Bankovi and Others, at § 57).

E. The Court's assessment

CBU site marking. Accordingly, UNMIK's responsibility for de-mining was
dependant on accurate information being available on locations and, since
UNMACC was unaware of the location of the unmarked CBUs relevant to
the present case, it took no action to de-mine.
120. In sum, while the de-mining operation would have fallen within
UNMACCs mandate, in the absence of the necessary location information
from KFOR, the impugned inaction could not be attributed to UNMIK.
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were international structures established by, and answerable to, the UNSC.
The applicants maintained that KFOR had the mandate to both detain and
de-mine and that the nature and structure of KFOR was sufficiently
different to UNMIK as to engage the respondent States individually.
124. Having regard to the MTA (notably paragraph 2 of Article 1),
UNSC Resolution 1244 (paragraph 9 as well as paragraph 4 of Annex 2 to
the Resolution) as confirmed by FRAGO997 and later COMKFOR
Detention Directive 42 (see paragraph 51 above), the Court considers it
evident that KFOR's security mandate included issuing detention orders.
125. As regards de-mining, the Court notes that Article 9(e) of UNSC
Resolution 1244 provided that KFOR retained responsibility for supervising
de-mining until UNMIK could take over, a provision supplemented by, as
pointed out by the UN to the Court, Article 11(k) of the Resolution. The
report of the SG to the UNSC of 12 June 1999 (paragraph 53 above)
confirmed that this activity was a humanitarian one (former Pillar I of
UNMIK) so UNMIK was to establish UNMACC pending which KFOR
continued to act as the de facto coordination centre. When UNMACC began
operations, it was therefore placed under the direction of the Deputy SRSG
of Pillar I. The UN submissions to this Court, the above-cited Evaluation
Report, the Concept Plan, FRAGO 300 and the letters of the Deputy SRSG
of August and October 1999 to KFOR (paragraphs 55 and 57 above)
confirm, in the first place, that the mandate for supervising de-mining was
de facto and de jure taken over by UNMACC, created by UNMIK, at the
very latest, by October 1999 and therefore prior to the detonation date in the
Behrami case and, secondly, that KFOR remained involved in de-mining as
a service provider whose personnel therefore acted on UNMIK's behalf.
126. The Court does not find persuasive the parties' arguments to the
contrary. Whether, as noted by the applicants and the UN respectively,
NATO had dropped the CBUs or KFOR had failed to secure the site and
provide information thereon to UNMIK, this would not alter the mandate of
UNMIK. The reports of the SG to the UNSC (53 above) cited by the
applicants may have referred to UNMACC as having been set up jointly by
KFOR and the UN, but this described the provision of assistance to UNMIK
by the previous de facto co-ordination centre (KFOR): it was therefore
transitional assistance which accorded with KFOR's general obligation to
support UNMIK (paragraphs 6 and 9(f) of UNSC Resolution 1244) and
such assistance in the field did not change UNMIK's mandate. The report of
the International Committee of the Red Cross relied upon by the applicants,
indicated (at p. 23) that mine clearance in Kosovo was coordinated by
UNMACC which in turn fell under the aegis of UNMIK. Finally, even if
KFOR support was, as a matter of fact, essential to the continued presence
of UNMIK (the applicants' submission), this did not alter the fact that the
Resolution created separate and distinct presences, with different mandates
and responsibilities and, importantly, without any hierarchical relationship
or accountability between them (UN submissions, paragraph 118 above).
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128. As the first step in the application of Chapter VII, the UNSC
Resolution 1244 referred expressly to Chapter VII and made the necessary
identification of a “threat to international peace and security” within the
meaning of Article 39 of the Charter (paragraph 23 above). The UNSC
Resolution 1244, inter alia, recalled the UNSC's “primary responsibility”
for the “maintenance of international peace and security”. Being
“determined to resolve the grave humanitarian situation in Kosovo” and to
“provide for the safe and free return of all refugees and displaced persons to
their homes”, it determined that the “situation in the region continues to
constitute a threat to international peace and security” and, having expressly
noted that it was acting under Chapter VII, it went on to set out the solutions
found to the identified threat to peace and security.
129. The solution adopted by UNSC Resolution 1244 to this identified
threat was, as noted above, the deployment of an international security force
(KFOR) and the establishment of a civil administration (UNMIK).
In particular, that Resolution authorised “Member States and relevant
international organisations” to establish the international security presence
in Kosovo as set out in point 4 of Annex 2 to the Resolution with all
necessary means to fulfil its responsibilities listed in Article 9. Point 4 of
Annex 2 added that the security presence would have “substantial [NATO]
participation” and had to be deployed under “unified command and
control”. The UNSC was thereby delegating to willing organisations and
members states (see paragraph 43 as regards the meaning of the term
“delegation” and paragraph 24 as regards the voluntary nature of this State
contribution) the power to establish an international security presence as
well as its operational command. Troops in that force would operate
therefore on the basis of UN delegated, and not direct, command. In
addition, the SG was authorised (Article 10) to establish UNMIK with the
assistance of “relevant international organisations” and to appoint, in
consultation with the UNSC, a SRSG to control its implementation (Articles
6 and 10 of the UNSC Resolution). The UNSC was thereby delegating civil
administration powers to a UN subsidiary organ (UNMIK) established by
the SG. Its broad mandate (an interim administration while establishing and
overseeing the development of provisional self-government) was outlined in
Article 11 of the Resolution.
130. While the Resolution referred to Chapter VII of the Charter, it did
not identify the precise Articles of that Chapter under which the UNSC was

(a) The Chapter VII foundation for KFOR and UNMIK

2. Can the impugned action and inaction be attributed to the UN?

127. Accordingly, the Court considers that issuing detention orders fell
within the security mandate of KFOR and that the supervision of de-mining
fell within UNMIK's mandate.
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132. While Chapter VII constituted the foundation for the abovedescribed delegation of UNSC security powers, that delegation must be
sufficiently limited so as to remain compatible with the degree of
centralisation of UNSC collective security constitutionally necessary under
the Charter and, more specifically, for the acts of the delegate entity to be
attributable to the UN (as well as Chesterman, de Wet, Friedrich, Kolb and
Sarooshi all cited above, see Gowlland-Debbas “The Limits of Unilateral
Enforcement of Community Objectives in the Framework of UN Peace
Maintenance” EIL (2000) Vol 11, No. 2 369-370; Niels Blokker, “Is the
authorisation Authorised? Powers and Practice of the UN Security Council

(b) Can the impugned action be attributed to KFOR?

acting and the Court notes that there are a number of possible bases in
Chapter VII for this delegation by the UNSC: the non-exhaustive Article 42
(read in conjunction with the widely formulated Article 48), the nonexhaustive nature of Article 41 under which territorial administrations could
be authorised as a necessary instrument for sustainable peace; or implied
powers under the Charter for the UNSC to so act in both respects based on
an effective interpretation of the Charter. In any event, the Court considers
that Chapter VII provided a framework for the above-described delegation
of the UNSC's security powers to KFOR and of its civil administration
powers to UNMIK (see generally and inter alia, White and Ulgen, “The
Security Council and the Decentralised Military Option: Constitutionality
and Function”, Netherlands Law Review 44, 1997, 386; Sarooshi, “The
United Nations and the Development of Collective Security: The Delegation
by the UN Security Council of its Chapter VII powers”, Oxford University
(1999); Chesterman, “Just War or Just Peace: Humanitarian Intervention
and International Law”, (2002) Oxford University Press, pp. 167-169 and
172); Zimmermann and Stahn, cited above; De Wet, “The Chapter VII
Powers of the United Nations Security Council”, 2004, pp. 260-265;
Wolfrum “International Administration in Post-Conflict Situations by the
United Nations and other International Actors”, Max Planck UNYB Vol. 9
(2005), pp. 667-672; Friedrich, “UNMIK in Kosovo: struggling with
Uncertainty”, Max Planck UNYB 9 (2005) and the references cited therein;
and Prosecutor v. Duško Tadi, Decision of 2.10.95, Appeals Chamber of
ICTY, §§ 35-36).
131. Whether or not the FRY was a UN member state at the relevant
time (following the dissolution of the former Socialist Federal Republic of
Yugoslavia), the FRY had agreed in the MTA to these presences. It is true
that the MTA was signed by “KFOR” the day before the UNSC Resolution
creating that force was adopted. However, the MTA was completed on the
express basis of a security presence “under UN auspices” and with UN
approval and the Resolution had already been introduced before the UNSC.
The Resolution was adopted the following day, annexing the MTA and no
international forces were deployed until the Resolution was adopted.
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to Authorise the Use of Force by “Coalition of the Able and Willing”, EJIL
(2000), Vol. 11 No. 3; pp. 95-104 and Meroni v. High Authority Case 9/56,
[1958] ECR 133).
Those limits strike a balance between the central security role of the
UNSC and two realities of its implementation. In the first place, the absence
of Article 43 agreements which means that the UNSC relies on States
(notably its permanent members) and groups of States to provide the
necessary military means to fulfil its collective security role. Secondly, the
multilateral and complex nature of such security missions renders necessary
some delegation of command.
133. The Court considers that the key question is whether the UNSC
retained ultimate authority and control so that operational command only
was delegated. This delegation model is now an established substitute for
the Article 43 agreements never concluded.
134. That the UNSC retained such ultimate authority and control, in
delegating its security powers by UNSC Resolution 1244, is borne out by
the following factors.
In the first place, and as noted above, Chapter VII allowed the UNSC to
delegate to “Member States and relevant international organisations”.
Secondly, the relevant power was a delegable power. Thirdly, that
delegation was neither presumed nor implicit, but rather prior and explicit in
the Resolution itself. Fourthly, the Resolution put sufficiently defined limits
on the delegation by fixing the mandate with adequate precision as it set out
the objectives to be attained, the roles and responsibilities accorded as well
as the means to be employed. The broad nature of certain provisions (see the
UN submissions, paragraph 118 above) could not be eliminated altogether
given the constituent nature of such an instrument whose role was to fix
broad objectives and goals and not to describe or interfere with the detail of
operational implementation and choices. Fifthly, the leadership of the
military presence was required by the Resolution to report to the UNSC so
as to allow the UNSC to exercise its overall authority and control
(consistently, the UNSC was to remain actively seized of the matter, Article
21 of the Resolution). The requirement that the SG present the KFOR report
to the UNSC was an added safeguard since the SG is considered to
represent the general interests of the UN.
While the text of Article 19 of UNSC Resolution 1244 meant that a veto
by one permanent member of the UNSC could prevent termination of the
relevant delegation, the Court does not consider this factor alone sufficient
to conclude that the UNSC did not retain ultimate authority and control.
135. Accordingly, UNSC Resolution 1244 gave rise to the following
chain of command in the present cases. The UNSC was to retain ultimate
authority and control over the security mission and it delegated to NATO
(in consultation with non-NATO member states) the power to establish, as
well as the operational command of, the international presence, KFOR.
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NATO fulfilled its command mission via a chain of command (from the
NAC, to SHAPE, to SACEUR, to CIC South) to COMKFOR, the
commander of KFOR. While the MNBs were commanded by an officer
from a lead TCN, the latter was under the direct command of COMKFOR.
MNB action was to be taken according to an operational plan devised by
NATO and operated by COMKFOR in the name of KFOR.
136. This delegation model demonstrates that, contrary to the applicants'
argument at paragraph 77 above, direct operational command from the
UNSC is not a requirement of Chapter VII collective security missions.
137. However, the applicants made detailed submissions to the effect
that the level of TCN control in the present cases was such that it detached
troops from the international mandate and undermined the unity of
operational command. They relied on various aspects of TCN involvement
including that highlighted by the Venice Commission (paragraph 50 above)
and noted KFOR's legal personality separate to that of the TCNs.
138. The Court considers it essential to recall at this point that the
necessary (see paragraph 24 above) donation of troops by willing TCNs
means that, in practice, those TCNs retain some authority over those troops
(for reasons, inter alia, of safety, discipline and accountability) and certain
obligations in their regard (material provision including uniforms and
equipment). NATO's command of operational matters was not therefore
intended to be exclusive, but the essential question was whether, despite
such TCN involvement, it was “effective” (ILC Report cited at paragraph 32
above).
139. The Court is not persuaded that TCN involvement, either actual or
structural, was incompatible with the effectiveness (including the unity) of
NATO's operational command. The Court does not find any suggestion or
evidence of any actual TCN orders concerning, or interference in, the
present operational (detention) matter. Equally there is no reason to consider
that the TCN structural involvement highlighted by the applicants
undermined the effectiveness of NATO's operational control. Since TCN
troop contributions are in law voluntary, the continued level of national
deployment is equally so. That TCNs provided materially for their troops
would have no relevant impact on NATO's operational control. It was not
argued that any NATO rules of engagement imposed would not be
respected. National command (over own troops or a sector in Kosovo) was
under the direct operational authority of COMKFOR. While individual
claims might potentially be treated differently depending on which TCN
was the source of the alleged problem (national commanders decided on
whether immunity was to be waived, TCNs had exclusive jurisdiction in (at
least) disciplinary and criminal matters, certain TCNs had put in place their
own TCNCOs and at least one TCN accepted civil jurisdiction (the abovecited Bici case)), it has not been explained how this, of itself, could
undermine the effectiveness or unity of NATO command in operational
matters. The Court does not see how the failure to conclude a SOFA
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144. It is therefore the case that the impugned action and inaction are, in
principle, attributable to the UN. It is, moreover, clear that the UN has a
legal personality separate from that of its member states (The Reparations

3. Is the Court competent ratione personae?

142. In contrast to KFOR, UNMIK was a subsidiary organ of the UN.
Whether it was a subsidiary organ of the SG or of the UNSC, whether it had
a legal personality separate to the UN, whether the delegation of power by
the UNSC to the SG and/or UNMIK also respected the role of the UNSC
for which Article 24 of the Charter provided, UNMIK was a subsidiary
organ of the UN institutionally directly and fully answerable to the UNSC
(see ILC report at paragraph 33 above). While UNMIK comprised four
pillars (three of which were at the time led by UNHCR, the OSCE and the
EU), each pillar was under the authority of a Deputy SRSG, who reported to
the SRSG who in turn reported to the UNSC (Article 20 of UNSC
Resolution 1244).
143. Accordingly, the Court notes that UNMIK was a subsidiary organ
of the UN created under Chapter VII of the Charter so that the impugned
inaction was, in principle, “attributable” to the UN in the same sense.

(c) Can the impugned inaction be attributed to UNMIK?

between the UN and the host FRY could affect, as the applicants suggested,
NATO's operational command. That COMKFOR was charged (the
applicants at paragraph 78 above) exclusively with issuing detention orders
amounts to a division of labour and not a break in a unified command
structure since COMKFOR acted at all times as a KFOR officer answerable
to NATO through the above-described chain of command.
140. Accordingly, even if the UN itself would accept that there is room
for progress in co-operation and command structures between the UNSC,
TCNs and contributing international organisations (see, for example,
Supplement to an Agenda for Peace: Position paper of the SG on the
Occasion of the 50th Anniversary of the UN, A/50/60 - S/1995/1; the
Brahami report, cited above; UNSC Resolutions 1327 (2000) and 1353
(2001); and Reports of the SG of 1 June and 21 December 2001 on the
Implementation of the Recommendations of the Special Committee on
Peacekeeping Operations and the Panel on UN Peace Operations (A/55/977,
A/56/732)), the Court finds that the UNSC retained ultimate authority and
control and that effective command of the relevant operational matters was
retained by NATO.
141. In such circumstances, the Court observes that KFOR was
exercising lawfully delegated Chapter VII powers of the UNSC so that the
impugned action was, in principle, “attributable” to the UN within the
meaning of the word outlined at paragraphs 29 and 121 above.
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case, ICJ Reports 1949) and that that organisation is not a Contracting Party
to the Convention.
145. In its Bosphorus judgment (cited above, §§152-153), the Court held
that, while a State was not prohibited by the Convention from transferring
sovereign power to an international organisation in order to pursue
cooperation in certain fields of activity, the State remained responsible
under Article 1 of the Convention for all acts and omissions of its organs,
regardless of whether they were a consequence of the necessity to comply
with international legal obligations, Article 1 making no distinction as to the
rule or measure concerned and not excluding any part of a State's
“jurisdiction” from scrutiny under the Convention. The Court went on,
however, to hold that where such State action was taken in compliance with
international legal obligations flowing from its membership of an
international organisation and where the relevant organisation protected
fundamental rights in a manner which could be considered at least
equivalent to that which the Convention provides, a presumption arose that
the State had not departed from the requirements of the Convention. Such
presumption could be rebutted, if in the circumstances of a particular case, it
was considered that the protection of Convention rights was manifestly
deficient: in such a case, the interest of international cooperation would be
outweighed by the Convention's role as a “constitutional instrument of
European public order” in the field of human rights (ibid., §§ 155-156).
146. The question arises in the present case whether the Court is
competent ratione personae to review the acts of the respondent States
carried out on behalf of the UN and, more generally, as to the relationship
between the Convention and the UN acting under Chapter VII of its Charter.
147. The Court first observes that nine of the twelve original signatory
parties to the Convention in 1950 had been members of the UN since 1945
(including the two Respondent States), that the great majority of the current
Contracting Parties joined the UN before they signed the Convention and
that currently all Contracting Parties are members of the UN. Indeed, one of
the aims of this Convention (see its preamble) is the collective enforcement
of rights in the Universal Declaration of Human Rights of the General
Assembly of the UN. More generally, it is further recalled, as noted at
paragraph 122 above, that the Convention has to be interpreted in the light
of any relevant rules and principles of international law applicable in
relations between its Contracting Parties. The Court has therefore had
regard to two complementary provisions of the Charter, Articles 25 and 103,
as interpreted by the International Court of Justice (see paragraph 27 above).
148. Of even greater significance is the imperative nature of the
principle aim of the UN and, consequently, of the powers accorded to the
UNSC under Chapter VII to fulfil that aim. In particular, it is evident from
the Preamble, Articles 1, 2 and 24 as well as Chapter VII of the Charter that
the primary objective of the UN is the maintenance of international peace
and security. While it is equally clear that ensuring respect for human rights
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represents an important contribution to achieving international peace (see
the Preamble to the Convention), the fact remains that the UNSC has
primary responsibility, as well as extensive means under Chapter VII, to
fulfil this objective, notably through the use of coercive measures. The
responsibility of the UNSC in this respect is unique and has evolved as a
counterpart to the prohibition, now customary international law, on the
unilateral use of force (see paragraphs 18-20 above).
149. In the present case, Chapter VII allowed the UNSC to adopt
coercive measures in reaction to an identified conflict considered to threaten
peace, namely UNSC Resolution 1244 establishing UNMIK and KFOR.
Since operations established by UNSC Resolutions under Chapter VII of
the UN Charter are fundamental to the mission of the UN to secure
international peace and security and since they rely for their effectiveness
on support from member states, the Convention cannot be interpreted in a
manner which would subject the acts and omissions of Contracting Parties
which are covered by UNSC Resolutions and occur prior to or in the course
of such missions, to the scrutiny of the Court. To do so would be to interfere
with the fulfilment of the UN's key mission in this field including, as argued
by certain parties, with the effective conduct of its operations. It would also
be tantamount to imposing conditions on the implementation of a UNSC
Resolution which were not provided for in the text of the Resolution itself.
This reasoning equally applies to voluntary acts of the respondent States
such as the vote of a permanent member of the UNSC in favour of the
relevant Chapter VII Resolution and the contribution of troops to the
security mission: such acts may not have amounted to obligations flowing
from membership of the UN but they remained crucial to the effective
fulfilment by the UNSC of its Chapter VII mandate and, consequently, by
the UN of its imperative peace and security aim.
150. The applicants argued that the substantive and procedural
protection of fundamental rights provided by KFOR was in any event not
“equivalent” to that under the Convention within the meaning of the Court's
Bosphorus judgment, with the consequence that the presumption of
Convention compliance on the part of the respondent States was rebutted.
151. The Court, however, considers that the circumstances of the present
cases are essentially different from those with which the Court was
concerned in the Bosphorus case. In its judgment in that case, the Court
noted that the impugned act (seizure of the applicant's leased aircraft) had
been carried out by the respondent State authorities, on its territory and
following a decision by one of its Ministers (§ 137 of that judgment). The
Court did not therefore consider that any question arose as to its
competence, notably ratione personae, vis-à-vis the respondent State
despite the fact that the source of the impugned seizure was an EC Council
Regulation which, in turn, applied a UNSC Resolution. In the present cases,
the impugned acts and omissions of KFOR and UNMIK cannot be
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Declares, by a majority, inadmissible the application of Behrami and
Behrami and the remainder of the Saramati application against France
and Norway.

Decides, unanimously, to strike the Saramati application against
Germany out of its list of cases.

For these reasons, the Court

153. In light of the above conclusion, the Court considers that it is not
necessary to examine the remaining submissions of the parties on the
admissibility of the application including on the competence ratione loci of
the Court to examine complaints against the respondent States about extraterritorial acts or omissions, on whether the applicants had exhausted any
effective remedies available to them within the meaning of Article 35 § 1 of
the Convention and on whether the Court was competent to consider the
case given the principles established by the above-cited Monetary Gold
judgment (the above-cited cited Bankovi and Others decision, at § 83).

4. Remaining admissibility issues

attributed to the respondent States and, moreover, did not take place on the
territory of those States or by virtue of a decision of their authorities. The
present cases are therefore clearly distinguishable from the Bosphorus case
in terms both of the responsibility of the respondent States under Article 1
and of the Court's competence ratione personae.
There exists, in any event, a fundamental distinction between the nature
of the international organisation and of the international cooperation with
which the Court was there concerned and those in the present cases. As the
Court has found above, UNMIK was a subsidiary organ of the UN created
under Chapter VII and KFOR was exercising powers lawfully delegated
under Chapter VII of the Charter by the UNSC. As such, their actions were
directly attributable to the UN, an organisation of universal jurisdiction
fulfilling its imperative collective security objective.
152. In these circumstances, the Court concludes that the applicants'
complaints must be declared incompatible ratione personae with the
provisions of the Convention.
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- CBU: Cluster Bomb Unit
- CFI: Court of First Instance of the European Communities
- CIC SOUTH: Commander in Chief of Allied Forces Southern Europe
- COMKFOR: Commander of KFOR
- CPT: Committee for the Prevention of Torture and Inhuman and Degrading
Treatment, Council of Europe
- DSRSG – Deputy Special Representative to the Secretary General, UN
- EU: European Union
- FRAGO: Fragmentary Order
- FRY: Federal Republic of Yugoslavia
- ICJ: International Court of Justice
- ICTY: International Criminal Tribunal for the former Yugoslavia
- ILC: International Law Commission
- KCO: Kosovo Claims Office
- KFOR: Kosovo Force
- MAP : Mine Action Programme
- MNB : Multinational Brigade
- MTA: Military Technical Agreement
- NAC: North Atlantic Council, NATO
- NATO: North Atlantic Treaty Organisation
- OPLAN: Operational Plan
- OSCE: Organisation for Security and Co-operation in Europe
- PACE: Parliamentary Assembly, Council of Europe
- SACEUR: Supreme Allied Commander Europe, NATO
- SG: Secretary General, UN
- SHAPE – Supreme Headquarters Allied Powers Europe, NATO
- SOFA: Status of Forces Agreement
- SOP: Standing Operating Procedures
- SRSG: Special Representative to the Secretary General, UN
- TCN: Troop Contributing Nation
- TCNCO: Troop Contributing Nation Claims' Office
- UN: United Nations
- UNHCR: United Nations High Commissioner for Refugees
- UNMACC: United Nations Mine Action Co-ordination Centre
- UNMAS: United Nations Mine Action Service
- UNMIK: United Nations Interim Administration Mission in Kosovo
- UNICEF: United Nations Children's Fund
- UNPROFOR: United Nations Protection Force
- UNSC: United Nations Security Council
- UNTAC: United Nations Transitional Administration for Cambodia
- UNTAES: United Nations Transitional Administration for Eastern Slavonia
- UNTAET: United Nations Transitional Administration for East Timor
- Venice Commission – European Commission for Democracy through Law,
Council of Europe
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5.

4.

3.

2.

1.

Community law – Principles – Fundamental rights – Taking into consideration the European
Convention on Human Rights

(Art. 220 EC; Council Regulation No 881/2002)

European Communities – Judicial review of the lawfulness of the acts of the institutions –
Community measure giving effect to resolutions of the United Nations Security Council –
Indirect review of the lawfulness of decisions of the Security Council – Unacceptable

(Arts 60 EC, 301 EC and 308 EC; Council Regulation No 881/2002)

Acts of the institutions – Choice of legal basis – Regulation imposing restrictive measures
directed against certain persons and entities associated with Usama bin Laden, the AlQaeda network and the Taliban

(Arts 60 EC, 301 EC and 308 EC; Art. 3 EU)

Acts of the institutions – Choice of legal basis – Community measures concerning
objectives under the EU Treaty in the sphere of external relations – Article 308 EC – Not
permissible

(Arts 57(2) EC, 60 EC, 133 EC and 301 EC; Council Regulation No 881/2002)

Acts of the institutions – Choice of legal basis – Regulation imposing restrictive measures
directed against certain persons and entities associated with Usama bin Laden, the AlQaeda network and the Taliban

Summary of the Judgment

(Common foreign and security policy (CFSP) – Restrictive measures taken against persons and
entities associated with Usama bin Laden, the Al-Qaeda network and the Taliban – United Nations
– Security Council – Resolutions adopted under Chapter VII of the Charter of the United Nations –
Implementation in the Community – Common Position 2002/402/CFSP – Regulation (EC) No
881/2002 – Measures against persons and entities included in a list drawn up by a body of the
United Nations – Freezing of funds and economic resources – Committee of the Security Council
created by paragraph 6 of Resolution 1267 (1999) of the Security Council (Sanctions Committee) –
Inclusion of those persons and entities in Annex I to Regulation (EC) No 881/2002 – Actions for
annulment – Competence of the Community – Joint legal basis of Articles 60 EC, 301 EC and 308
EC – Fundamental rights – Right to respect for property, right to be heard and right to effective
judicial review)

Commission of the European Communities

and

Council of the European Union

v

Yassin Abdullah Kadi and Al Barakaat International Foundation

Joined Cases C-402/05 P and C-415/05 P
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1.

Having regard to the purpose and subject-matter of that regulation, it cannot be considered
that the regulation relates specifically to international trade in that it is essentially intended
to promote, facilitate or govern trade, and it could not, therefore, be based on the powers of
the Community in the sphere of the common commercial policy. A Community measure
falls within the competence in the field of the common commercial policy provided for in
Article 133 EC only if it relates specifically to international trade in that it is essentially
intended to promote, facilitate or govern trade and has direct and immediate effects on
trade in the products concerned. Nor can that regulation be regarded as falling within the
ambit of the provisions of the EC Treaty on free movement of capital and payments, in so

Interpreting Article 301 EC as building a procedural bridge between the Community and the
European Union, so that it must be construed as broadly as the relevant Community
competences, including those relating to the common commercial policy and the free
movement of capital, threatens to reduce the ambit and, therefore, the practical effect of
that provision, for, having regard to its actual wording, the subject of that provision is the
adoption of potentially very diverse measures affecting economic relations with third
countries which, therefore, by necessary inference, must not be limited to spheres falling
within other material powers of the Community such as those in the domain of the common
commercial policy or of the free movement of capital. Moreover, that interpretation finds no
support in the wording of Article 301 EC, which confers a material competence on the
Community the scope of which is, in theory, autonomous in relation to that of other
Community competences.

To accept the interpretation of Articles 60 EC and 301 EC that it is enough for the restrictive
measures laid down by Resolution 1390 (2002) of the United Nations Security Council and
given effect by Regulation No 881/2002 imposing certain specific restrictive measures
directed against certain persons and entities associated with Usama bin Laden, the AlQaeda network and the Taliban to be directed at persons or entities present in a third
country or associated with one in some other way, would give those provisions an
excessively broad meaning and would fail to take any account at all of the requirement,
imposed by their very wording, that the measures decided on the basis of those provisions
must be taken against third countries.

(Art. 231 EC)

Actions for annulment – Judgment annulling a measure – Effects – Limitation by the Court –
Regulation imposing restrictive measures directed against certain persons and entities
associated with Usama bin Laden, the Al-Qaeda network and the Taliban

10.

European Communities – Judicial review of the lawfulness of the acts of the institutions –
Regulation imposing restrictive measures directed against certain persons and entities
associated with Usama bin Laden, the Al-Qaeda network and the Taliban

8.

European Communities – Judicial review of the lawfulness of the acts of the institutions –
Regulation imposing restrictive measures directed against certain persons and entities
associated with Usama bin Laden, the Al-Qaeda network and the Taliban

European Communities – Judicial review of the lawfulness of the acts of the institutions –
Regulation imposing restrictive measures directed against certain persons and entities
associated with Usama bin Laden, the Al-Qaeda network and the Taliban

7.

9.

Public international law – Charter of the United Nations – Resolutions of the Security
Council adopted under the Charter of the United Nations

6.

(Arts 220 EC, 307 EC; Art. 6(1) EU)
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3.

2.

Regulation No 881/2002 imposing certain specific restrictive measures directed against
certain persons and entities associated with Usama bin Laden, the Al-Qaeda network and
the Taliban, inasmuch as it imposes restrictive measures of an economic and financial
nature, plainly falls within the ambit ratione materiae of Articles 60 EC and 301 EC. Since
those articles do not, however, provide for any express or implied powers of action to

Article 308 EC is designed to fill the gap where no specific provisions of the Treaty confer
on the Community institutions express or implied powers to act, if such powers appear none
the less to be necessary to enable the Community to carry out its functions with a view to
attaining one of the objectives laid down by the Treaty.

(see paras 197-204)

Likewise, Article 3 EU, in particular its second paragraph, cannot supply a base for any
widening of Community powers beyond the objects of the Community.

In addition, Article 308 EC, being an integral part of an institutional system based on the
principle of conferred powers, cannot serve as a basis for widening the scope of Community
powers beyond the general framework created by the provisions of the EC Treaty as a
whole and, in particular, by those defining the tasks and the activities of the Community.

The coexistence of the Union and the Community as integrated but separate legal orders,
and the constitutional architecture of the pillars, as intended by the framers of the Treaties
now in force, constitute considerations of an institutional kind militating against any
extension of that bridge to articles of the EC Treaty other than those with which it explicitly
creates a link.

Recourse to Article 308 EC demands that the action envisaged should, on the one hand,
relate to the ‘operation of the common market’ and, on the other, be intended to attain ‘one
of the objectives of the Community’. That latter concept, having regard to its clear and
precise wording, cannot on any view be regarded as including the objectives of the CFSP.

While it is correct to consider that a bridge has been constructed between the actions of the
Community involving economic measures under Articles 60 EC and 301 EC and the
objectives of the EU Treaty in the sphere of external relations, including the CFSP, neither
the wording of the provisions of the EC Treaty nor the structure of the latter provides any
foundation for the view that that bridge extends to other provisions of the EC Treaty, in
particular to Article 308 EC

The view that Article 308 EC allows, in the special context of Articles 60 EC and 301 EC,
the adoption of Community measures concerning not one of the objectives of the
Community but one of the objectives under the EU Treaty in the sphere of external
relations, including the common foreign and security policy (the CFSP), runs counter to the
very wording of Article 308 EC.

(see paras 168, 176-178, 183, 185, 187-191, 193)

5.

4.

impose such measures on addressees in no way linked to the governing regime of a third
country such as those to whom that regulation applies, that lack of power, attributable to the
limited ambit ratione personae of those provisions, may be made good by having recourse
to Article 308 EC as a legal basis for that regulation in addition to the first two provisions
providing a foundation for that measure from the point of view of its material scope,
provided, however, that the other conditions to which the applicability of Article 308 EC is
subject have been satisfied.

far as it prohibits the transfer of economic resources to individuals in third countries. With
regard, first of all, to Article 57(2) EC, the restrictive measures at issue do not fall within one
of the categories of measures listed in that provision. Next, so far as Article 60(1) EC is
concerned, that provision cannot furnish the basis for the regulation in question either, for
its ambit is determined by that of Article 301 EC. As regards, finally, Article 60(2) EC, this
provision does not include any Community competence to that end, given that it does no
more than enable the Member States to take, on certain exceptional grounds, unilateral
measures against a third country with regard to capital movements and payments, subject
to the power of the Council to require a Member State to amend or abolish such measures.

Fundamental rights form an integral part of the general principles of law whose observance

(see paras 281-282, 286-288)

Any judgment given by the Community judicature deciding that a Community measure
intended to give effect to such a resolution is contrary to a higher rule of law in the
Community legal order would not entail any challenge to the primacy of that resolution in
international law.

With regard to a Community act which, like Regulation No 881/2002 imposing certain
specific restrictive measures directed against certain persons and entities associated with
Usama bin Laden, the Al-Qaeda network and the Taliban, is intended to give effect to a
resolution adopted by the Security Council under Chapter VII of the Charter of the United
Nations, it is not for the Community judicature, under the exclusive jurisdiction provided for
by Article 220 EC, to review the lawfulness of such a resolution adopted by an international
body, even if that review were to be limited to examination of the compatibility of that
resolution with jus cogens, but rather to review the lawfulness of the implementing
Community measure.

The Community is based on the rule of law, inasmuch as neither its Member States nor its
institutions can avoid review of the conformity of their acts with the basic constitutional
charter, the Treaty, which established a complete system of legal remedies and procedures
designed to enable the Court of Justice to review the legality of acts of the institutions. An
international agreement cannot affect the allocation of powers fixed by the Treaties or,
consequently, the autonomy of the Community legal system, observance of which is
ensured by the Court by virtue of the exclusive jurisdiction conferred on it by Article 220 EC,
jurisdiction that forms part of the very foundations of the Community.

(see paras 211, 213, 216, 222, 225-227, 229-230)

Implementing such measures through the use of a Community instrument does not go
beyond the general framework created by the provisions of the EC Treaty as a whole,
because by their very nature they offer a link to the operation of the common market, that
link constituting another condition for the application of Article 308 EC. If economic and
financial measures such as those imposed by the regulation were imposed unilaterally by
every Member State, the multiplication of those national measures might well affect the
operation of the common market.

The objective pursued by the contested regulation being to prevent persons associated with
Usama bin Laden, the Al-Qaeda network or the Taliban from having at their disposal any
financial or economic resources, in order to impede the financing of terrorist activities, it
may be made to refer to one of the objectives of the Community for the purpose of Article
308 EC. Inasmuch as they provide for Community powers to impose restrictive measures of
an economic nature in order to implement actions decided on under the common foreign
and security policy, Articles 60 EC and 301 EC are the expression of an implicit underlying
objective, namely, that of making it possible to adopt such measures through the efficient
use of a Community instrument. That objective may be regarded as constituting an
objective of the Community for the purpose of Article 308 EC.
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6.

In the exercise of its power to adopt Community measures taken on the basis of Articles 60
EC and 301 EC, in order to give effect to resolutions adopted by the Security Council under
Chapter VII of the Charter of the United Nations, the Community must attach special
importance to the fact that, in accordance with Article 24 of the Charter of the United
Nations, the adoption by the Security Council of resolutions under Chapter VII of the
Charter constitutes the exercise of the primary responsibility with which that international
body is invested for the maintenance of peace and security at the global level, a
responsibility which, under Chapter VII, includes the power to determine what and who
poses a threat to international peace and security and to take the measures necessary to

The Community must respect international law in the exercise of its powers and a measure
adopted by virtue of those powers must be interpreted, and its scope limited, in the light of
the relevant rules of international law.

(see paras 283-285, 299, 303-304, 306-308, 326)

The Community judicature must, therefore, in accordance with the powers conferred on it
by the EC Treaty, ensure the review, in principle the full review, of the lawfulness of all
Community acts in the light of the fundamental rights forming an integral part of the general
principles of Community law, including review of Community measures which, like the
regulation at issue, are designed to give effect to the resolutions adopted by the Security
Council under Chapter VII of the Charter of the United Nations.

It is not a consequence of the principles governing the international legal order under the
United Nations that any judicial review of the internal lawfulness of the Regulation No
881/2002 imposing certain specific restrictive measures directed against certain persons
and entities associated with Usama bin Laden, the Al-Qaeda network and the Taliban in the
light of fundamental freedoms is excluded by virtue of the fact that that measure is intended
to give effect to a resolution of the Security Council adopted under Chapter VII of the
Charter of the United Nations. Such immunity from jurisdiction for a Community measure,
as a corollary of the principle of the primacy at the level of international law of obligations
under the Charter of the United Nations, especially those relating to the implementation of
resolutions of the Security Council adopted under Chapter VII of that Charter, cannot find a
basis in the EC Treaty. Article 307 EC may in no circumstances permit any challenge to the
principles that form part of the very foundations of the Community legal order, which include
the principles of liberty, democracy and respect for human rights and fundamental freedoms
enshrined in Article 6(1) EU as a foundation of the Union. If Article 300(7) EC, providing that
agreements concluded under the conditions set out therein are to be binding on the
institutions of the Community and on Member States, were applicable to the Charter of the
United Nations, it would confer on the latter primacy over acts of secondary Community law.
That primacy at the level of Community law would not, however, extend to primary law, in
particular to the general principles of which fundamental rights form part.

The obligations imposed by an international agreement cannot have the effect of
prejudicing the constitutional principles of the EC Treaty, which include the principle that all
Community acts must respect fundamental rights, that respect constituting a condition of
their lawfulness which it is for the Court to review in the framework of the complete system
of legal remedies established by the Treaty.

the Court ensures. For that purpose, the Court draws inspiration from the constitutional traditions
common to the Member States and from the guidelines supplied by international
instruments for the protection of human rights on which the Member States have
collaborated or to which they are signatories. In that regard, the European Convention for
the Protection of Human Rights and Fundamental Freedoms has special significance.
Respect for human rights is therefore a condition of the lawfulness of Community acts, and
measures incompatible with respect for human rights are not acceptable in the Community.
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7.

Observance of the obligation to communicate the grounds on which the name of a person
or entity is included in the list forming Annex I to Regulation No 881/2002 imposing certain
specific restrictive measures directed against certain persons and entities associated with
Usama bin Laden, the Al-Qaeda network and the Taliban is necessary both to enable the
persons to whom restrictive measures are addressed to defend their rights in the best
possible conditions and to decide, with full knowledge of the relevant facts, whether there is
any point in their applying to the Community judicature and also to put the latter fully in a

The principle of effective judicial protection is a general principle of Community law
stemming from the constitutional traditions common to the Member States, which has been
enshrined in Articles 6 and 13 of the European Convention on Human Rights, this principle
having furthermore been reaffirmed by Article 47 of the Charter of fundamental rights of the
European Union.

(see paras 334, 338-339, 341-342, 345, 348)

Nevertheless, the rights of the defence, in particular the right to be heard, were patently not
respected, for neither the regulation at issue nor Common Position 2002/402 concerning
restrictive measures against Usama bin Laden, members of the Al-Qaeda organisation and
the Taliban and other individuals, groups, undertakings and entities associated with them,
to which that regulation refers, provides for a procedure for communicating the evidence
justifying the inclusion of the names of the persons concerned in Annex I to that regulation
and for hearing those persons, either at the same time as that inclusion or later and,
furthermore, the Council neither communicated to the appellants the evidence used against
them to justify the restrictive measures imposed on them nor afforded them the right to be
informed of that evidence within a reasonable period after those measures were enacted.

So far as concerns the rights of the defence, in particular the right to be heard, with regard
to restrictive measures such as those imposed by Regulation No 881/2002 imposing certain
specific restrictive measures directed against certain persons and entities associated with
Usama bin Laden, the Al-Qaeda network and the Taliban, the Community authorities
cannot be required to communicate, before the name of a person or entity is included for
the first time in the list of persons or entities concerned by those measures, the grounds on
which that inclusion is based. Such prior communication would be liable to jeopardise the
effectiveness of the freezing of funds and resources imposed by that regulation. Nor, for
reasons also connected to the objective pursued by that regulation and to the effectiveness
of the measures provided by the latter, were the Community authorities bound to hear the
appellants before their names were included for the first time in the list set out in Annex I to
that regulation. In addition, with regard to a Community measure intended to give effect to a
resolution adopted by the Security Council in connection with the fight against terrorism,
overriding considerations to do with safety or the conduct of the international relations of the
Community and of its Member States may militate against the communication of certain
matters to the persons concerned and, therefore, against their being heard on those
matters.

(see paras 291, 293-294, 298)

The Charter of the United Nations does not, however, impose the choice of a
predetermined model for the implementation of resolutions adopted by the Security Council
under Chapter VII, since they are to be given effect in accordance with the procedure
applicable in that respect in the domestic legal order of each Member of the United Nations.
The Charter of the United Nations leaves the Members of the United Nations a free choice
among the various possible models for transposition of those resolutions into their domestic
legal order.

maintain or restore them.
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10.

9.

Annulment of that regulation with immediate effect would thus be capable of seriously and
irreversibly prejudicing the effectiveness of the restrictive measures imposed by the
regulation and which the Community is required to implement, because in the interval
preceding its replacement by a new regulation the appellants might take steps seeking to

In so far as a regulation such as Regulation No 881/2002 imposing certain specific
restrictive measures directed against certain persons and entities associated with Usama
bin Laden, the Al-Qaeda network and the Taliban must be annulled so far as concerns the
appellants, by reason of breach of principles applicable in the procedure followed when the
restrictive measures introduced by that regulation were adopted, it cannot be excluded that,
on the merits of the case, the imposition of those measures on the appellants may for all
that prove to be justified.

(see paras 361, 363, 366, 368-370)

Thus, the imposition of the restrictive measures laid down by that regulation in respect of a
person or entity, by including him or it in the list contained in its Annex I, constitutes an
unjustified restriction of the right to property, for that regulation was adopted without
furnishing any guarantee enabling that person or entity to put his or its case to the
competent authorities, in a situation in which the restriction of property rights must be
regarded as significant, having regard to the general application and actual continuation of
the restrictive measures affecting him or it.

The applicable procedures must, however, afford the person or entity concerned a
reasonable opportunity of putting his or its case to the competent authorities, as required by
Article 1 of Protocol No 1 to the European Convention on Human Rights.

With reference to an objective of public interest as fundamental to the international
community as the fight by all means, in accordance with the Charter of the United Nations,
against the threats to international peace and security posed by acts of terrorism, the
freezing of the funds, financial assets and other economic resources of the persons
identified by the Security Council or the Sanctions Committee as being associated with
Usama bin Laden, members of the Al-Qaeda organisation and the Taliban cannot per se be
regarded as inappropriate or disproportionate. In this respect, the restrictive measures
imposed by Regulation No 881/2002 imposing certain specific restrictive measures directed
against certain persons and entities associated with Usama bin Laden, the Al-Qaeda
network and the Taliban constitute restrictions of the right to property which may, in
principle, be justified.

The importance of the aims pursued by a Community act is such as to justify negative
consequences, even of a substantial nature, for some operators, including those who are in
no way responsible for the situation which led to the adoption of the measures in question,
but who find themselves affected, particularly as regards their property rights.

(see paras 335-337, 349, 351)

French Republic, represented by G. de Bergues, E. Belliard and S. Gasri, acting as Agents,

Kingdom of Spain, represented by J. Rodríguez Cárcamo, acting as Agent, with an address for
service in Luxembourg,

supported by

defendant at first instance,

Council of the European Union, represented by M. Bishop, E. Finnegan and E. Karlsson, acting
as Agents,

the other parties to the proceedings being:

appellants,

Al Barakaat International Foundation, established in Spånga (Sweden), represented by L.
Silbersky and T. Olsson, advokater,

Yassin Abdullah Kadi, residing in Jeddah (Saudi Arabia), represented by I. Brownlie QC, D.
Anderson QC and P. Saini, Barrister, instructed by G. Martin, Solicitor, with an address for service
in Luxembourg,

TWO APPEALS under Article 56 of the Statute of the Court of Justice, lodged on 17 and 21
November 2005, respectively,

In Joined Cases C-402/05 P and C-415/05 P,

(Common foreign and security policy (CFSP) – Restrictive measures taken against persons and
entities associated with Usama bin Laden, the Al-Qaeda network and the Taliban – United Nations
– Security Council – Resolutions adopted under Chapter VII of the Charter of the United Nations –
Implementation in the Community – Common Position 2002/402/CFSP – Regulation (EC) No
881/2002 - Measures against persons and entities included in a list drawn up by a body of the
United Nations – Freezing of funds and economic resources – Committee of the Security Council
created by paragraph 6 of Resolution 1267 (1999) of the Security Council (Sanctions Committee) –
Inclusion of those persons and entities in Annex I to Regulation (EC) No 881/2002 – Actions for
annulment – Competence of the Community – Joint legal basis of Articles 60 EC, 301 EC and 308
EC – Fundamental rights – Right to respect for property, right to be heard and right to effective
judicial review)

JUDGMENT OF THE COURT (Grand Chamber)3 September 2008 (*)

(see paras 373-374, 376)

prevent measures freezing funds from being applied to them again. In those circumstances,
Article 231 EC will be correctly applied in maintaining the effects of the contested
regulation, so far as concerns the appellants, for a period that may not exceed three months
running from the date of delivery of this judgment.

position in which it may carry out the review of the lawfulness of the Community measure in
question which is its duty under the EC Treaty.

Given that those persons or entities were not informed of the evidence adduced against
them and having regard to the relationship between the rights of the defence and the right
to an effective legal remedy, they have also been unable to defend their rights with regard
to that evidence in satisfactory conditions before the Community judicature and the latter is
not able to undertake the review of the lawfulness of that regulation in so far as it concerns
those persons or entities, with the result that it must be held that their right to an effective
legal remedy has also been infringed.
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2

1

Judgment

By those judgments the Court of First Instance rejected the actions brought by Mr Kadi and Al
Barakaat against Council Regulation (EC) No 881/2002 of 27 May 2002 imposing certain specific
restrictive measures directed against certain persons and entities associated with Usama bin
Laden, the Al-Qaeda network and the Taliban, and repealing Council Regulation (EC) No
467/2001 prohibiting the export of certain goods and services to Afghanistan, strengthening the

Council and Commission [2005] ECR II-3533 (‘Yusuf and Al Barakaat’) (together, ‘the judgments
under appeal’).

ECR II-3649 (‘Kadi’) and Case T-306/01 Yusuf and Al Barakaat International Foundation v

By their appeals, Mr Kadi (C-402/05 P) and Al Barakaat International Foundation (‘Al Barakaat’)
(C-415/05 P) seek to have set aside the judgments of the Court of First Instance of the European
Communities of 21 September 2005 in Case T-315/01 Kadi v Council and Commission [2005]

gives the following

and 23 January 2008 (C-415/05 P),

after hearing the Opinion of the Advocate General at the sitting on 16 January 2008 (C-402/05 P)

having regard to the written procedure and further to the hearing on 2 October 2007,

Registrar: J. Swedenborg, Administrator,

Advocate General: M. Poiares Maduro,

composed of: V. Skouris, President, C.W.A. Timmermans (Rapporteur), A. Rosas and K. Lenaerts,
Presidents of Chambers, J.N. Cunha Rodrigues, R. Silva de Lapuerta, K. Schiemann,
J. Makarczyk, P. Kris, P. Lindh, J.-C. Bonichot, T. von Danwitz and A. Arabadjiev, Judges,

THE COURT (Grand Chamber),

intervener at first instance,

United Kingdom of Great Britain and Northern Ireland, represented by R. Caudwell, E.
Jenkinson and S. Behzadi-Spencer, acting as Agents, assisted by C. Greenwood QC and A.
Dashwood, Barrister, with an address for service in Luxembourg,

intervener on appeal,

French Republic, represented by G. de Bergues, E. Belliard and S. Gasri, acting as Agents,

supported by:

defendant at first instance,

Commission of the European Communities, represented by C. Brown, J. Enegren and P.J.
Kuijper, acting as Agents, with an address for service in Luxembourg,

interveners on appeal,

Kingdom of the Netherlands, represented by H.G. Sevenster and M. de Mol, acting as Agents,
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In accordance with Article 39 of the Charter of the United Nations:

7

By virtue of Article 48(2) of the Charter of the United Nations, the decisions of the Security Council
for the maintenance of international peace and security ‘shall be carried out by the Members of the
United Nations directly and through their action in the appropriate international agencies of which
they are members’.
Article 103 of the Charter of the United Nations states that ‘[i]n the event of a conflict between the
obligations of the Members of the United Nations under the present Charter and their obligations
under any other international agreement, their obligations under the present Charter shall prevail’.

10

‘The Security Council may decide what measures not involving the use of armed force are to be
employed to give effect to its decisions, and it may call upon the Members of the United Nations to
apply such measures. These may include complete or partial interruption of economic relations
and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the
severance of diplomatic relations.’

Article 41 of the Charter of the United Nations is worded as follows:

9

8

Articles 39, 41 and 48 of the Charter of the United Nations form part of Chapter VII thereof,
headed ‘Action with respect to threats to the peace, breaches of the peace, and acts of
aggression’.

6

‘The Security Council shall determine the existence of any threat to the peace, breach of the
peace, or act of aggression and shall make recommendations, or decide what measures shall be
taken in accordance with Articles 41 and 42, to maintain or restore international peace and
security.’

Article 25 of the Charter of the United Nations provides that ‘[t]he Members of the United Nations
agree to accept and carry out the decisions of the Security Council in accordance with the present
Charter’.

2.
In discharging these duties the Security Council shall act in accordance with the Purposes
and Principles of the United Nations. The specific powers granted to the Security Council for the
discharge of these duties are laid down in Chapters VI, VII, VIII, and XII.’

‘1.
In order to ensure prompt and effective action by the United Nations, its Members confer on
the Security Council primary responsibility for the maintenance of international peace and security,
and agree that in carrying out its duties under this responsibility the Security Council acts on their
behalf.

Under Article 24(1) and (2) of the Charter of the United Nations:

Under Article 1(1) and (3) of the Charter of the United Nations, signed at San Francisco (United
States of America) on 26 June 1945, the purposes of the United Nations are inter alia ‘[t]o maintain
international peace and security’ and ‘[t]o achieve international cooperation in solving international
problems of an economic, social, cultural, or humanitarian character, and in promoting and
encouraging respect for human rights and for fundamental freedoms for all without distinction as to
race, sex, language, or religion’.

5

4

3

Legal context

flight ban and extending the freeze of funds and other financial resources in respect of the Taliban of
Afghanistan (OJ 2002 L 139, p. 9, ‘the contested regulation’), in so far as that act relates to them.
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The background to the disputes has been set out in paragraphs 10 to 36 of Kadi and in
paragraphs 10 to 41 of Yusuf and Al Barakaat.

For the purposes of this judgment it may be summarised as follows.

On 15 October 1999 the Security Council adopted Resolution 1267 (1999), in which it, inter alia,
condemned the fact that Afghan territory continued to be used for the sheltering and training of
terrorists and planning of terrorist acts, reaffirmed its conviction that the suppression of
international terrorism was essential for the maintenance of international peace and security and
deplored the fact that the Taliban continued to provide safe haven to Usama bin Laden and to
allow him and others associated with him to operate a network of terrorist training camps from
territory held by the Taliban and to use Afghanistan as a base from which to sponsor international
terrorist operations.

In the second paragraph of the resolution the Security Council demanded that the Taliban should
without further delay turn Usama bin Laden over to appropriate authorities in a country where he
has been indicted, or to appropriate authorities in a country where he will be arrested and
effectively brought to justice. In order to ensure compliance with that demand, paragraph 4(b) of
Resolution 1267 (1999) provides that all the States must, in particular, ‘freeze funds and other
financial resources, including funds derived or generated from property owned or controlled
directly or indirectly by the Taliban, or by any undertaking owned or controlled by the Taliban, as
designated by the Committee established by paragraph 6 below, and ensure that neither they nor
any other funds or financial resources so designated are made available, by their nationals or by
any persons within their territory, to or for the benefit of the Taliban or any undertaking owned or
controlled, directly or indirectly, by the Taliban, except as may be authorised by the Committee on
a case-by-case basis on the grounds of humanitarian need’.

In paragraph 6 of Resolution 1267 (1999), the Security Council decided to establish, in
accordance with rule 28 of its provisional rules of procedure, a committee of the Security Council
composed of all its members (‘the Sanctions Committee’), responsible in particular for ensuring
that the States implement the measures imposed by paragraph 4, designating the funds or other
financial resources referred to in paragraph 4 and considering requests for exemptions from the
measures imposed by paragraph 4.

Taking the view that action by the Community was necessary in order to implement Resolution
1267 (1999), on 15 November 1999 the Council adopted Common Position 1999/727/CFSP
concerning restrictive measures against the Taliban (OJ 1999 L 294, p. 1).

Article 2 of that Common Position prescribes the freezing of funds and other financial resources
held abroad by the Taliban under the conditions set out in Security Council Resolution 1267
(1999).

On 14 February 2000, on the basis of Articles 60 EC and 301 EC, the Council adopted Regulation
(EC) No 337/2000 concerning a flight ban and a freeze of funds and other financial resources in
respect of the Taliban of Afghanistan (OJ 2000 L 43, p. 1).

On 19 December 2000 the Security Council adopted Resolution 1333 (2000), demanding, inter
alia, that the Taliban should comply with Resolution 1267 (1999), and, in particular, that they
should cease to provide sanctuary and training for international terrorists and their organisations
and turn Usama bin Laden over to appropriate authorities to be brought to justice. The Security

11

12

13

14

15

16

17

18

19

Background to the disputes
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In the same provision, the Security Council instructed the Sanctions Committee to maintain an
updated list, based on information provided by the States and regional organisations, of the
individuals and entities designated as associated with Usama bin Laden, including those in the AlQaeda organisation.
In paragraph 23 of Resolution 1333 (2000), the Security Council decided that the measures
imposed, inter alia, by paragraph 8 were to be established for 12 months and that, at the end of
that period, it would decide whether to extend them for a further period on the same conditions.
Taking the view that action by the European Community was necessary in order to implement that
resolution, on 26 February 2001 the Council adopted Common Position 2001/154/CFSP
concerning additional restrictive measures against the Taliban and amending Common Position
96/746/CFSP (OJ 2001 L 57, p. 1).
Article 4 of that common position provides:

21

22

23

24

Article 1 of Regulation No 467/2001 defines what is meant by ‘funds’ and ‘freezing of funds’.

27

2.
No funds or other financial resources shall be made available, directly or indirectly, to or for
the benefit of, persons, entities or bodies designated by the Taliban Sanctions Committee and

‘1.
All funds and other financial resources belonging to any natural or legal person, entity or
body designated by the ... Sanctions Committee and listed in Annex I shall be frozen.

Under Article 2 of Regulation No 467/2001:

The third recital in the preamble to that regulation states that the measures provided for by
Resolution 1333 (2000) ‘fall under the scope of the Treaty and, therefore, notably with a view to
avoiding distortion of competition, Community legislation is necessary to implement the relevant
decisions of the Security Council as far as the territory of the Community is concerned’.

26

28

On 6 March 2001, on the basis of Articles 60 EC and 301 EC, the Council adopted Regulation
(EC) No 467/2001 prohibiting the export of certain goods and services to Afghanistan,
strengthening the flight ban and extending the freeze of funds and other financial resources in
respect of the Taliban of Afghanistan, and repealing Regulation No 337/2000 (OJ 2001 L 67, p. 1).

25

‘Funds and other financial assets of Usama bin Laden and individuals and entities associated with
him, as designated by the Sanctions Committee, will be frozen, and funds or other financial
resources will not be made available to Usama bin Laden and individuals or entities associated
with him as designated by the Sanctions Committee, under the conditions set out in [Resolution
1333 (2000)].’

Accordingly, paragraph 8(c) of Resolution 1333 (2000) provides that the States are, inter alia, ‘[t]o
freeze without delay funds and other financial assets of Usama bin Laden and individuals and
entities associated with him as designated by the [Sanctions Committee], including those in the AlQaeda organisation, and including funds derived or generated from property owned or controlled
directly or indirectly by Usama bin Laden and individuals and entities associated with him, and to
ensure that neither they nor any other funds or financial resources are made available, by their
nationals or by any persons within their territory, directly or indirectly for the benefit of Usama bin
Laden, his associates or any entities owned or controlled, directly or indirectly, by Usama bin
Laden or individuals and entities associated with him including the Al-Qaeda organisation’.

20

Council decided, in particular, to strengthen the flight ban and freezing of funds imposed under
Resolution 1267 (1999).
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By Commission Regulation (EC) No 2062/2001 of 19 October 2001 amending, for the third time,
Regulation No 467/2001 (OJ 2001 L 277, p. 25), Mr Kadi’s name was added, with others, to Annex
I.

By Commission Regulation (EC) No 2199/2001 of 12 November 2001 amending, for the fourth
time, Regulation No 467/2001 (OJ 2001 L 295, p. 16), the name Al Barakaat was added, with
others, to Annex I.

On 16 January 2002 the Security Council adopted Resolution 1390 (2002), which lays down the
measures to be directed against Usama bin Laden, members of the Al-Qaeda network and the
Taliban and other associated individuals, groups, undertakings and entities. Paragraphs 1 and 2 of
that resolution provide, in essence, for the continuance of the measures freezing funds imposed by
paragraphs 4(b) of Resolution 1267 (1999) and 8(c) of Resolution 1333 (2000). In accordance with
paragraph 3 of Resolution 1390 (2002), those measures were to be reviewed by the Security
Council 12 months after their adoption, at the end of which period the Council would either allow
those measures to continue or decide to improve them.

Taking the view that action by the Community was necessary in order to implement that
resolution, on 27 May 2002 the Council adopted Common Position 2002/402/CFSP concerning
restrictive measures against Usama bin Laden, members of the Al-Qaeda organisation and the
Taliban and other individuals, groups, undertakings and entities associated with them and
repealing Common Positions 96/746, 1999/727, 2001/154 and 2001/771/CFSP (OJ 2002 L 139, p.
4). Article 3 of that Common Position prescribes, inter alia, the continuation of the freezing of the
funds and other financial assets or economic resources of the individuals, groups, undertakings
and entities referred to in the list drawn up by the Sanctions Committee in accordance with
Security Council Resolutions 1267 (1999) and 1333 (2000).

33

34

35

‘Barakaat International Foundation, Box 4036, Spånga, Stockholm, Sweden; Rinkebytorget
1, 04, Spånga, Sweden’.

–

32

‘Al-Qadi, Yasin (A.K.A. Kadi, Shaykh Yassin Abdullah; A.K.A. Kahdi, Yasin), Jeddah, Saudi
Arabia’, and

On 17 October and 9 November 2001 the Sanctions Committee published two new additions to its
summary list, including in particular the names of the following entity and person:

31

–

On 8 March 2001 the Sanctions Committee published a first consolidated list of the entities which
and the persons who must be subjected to the freezing of funds pursuant to Security Council
Resolutions 1267 (1999) and 1333 (2000) (see the Committee’s press release AFG/131 SC/7028
of 8 March 2001). That list has since been amended and supplemented several times. The
Commission has in consequence adopted various regulations pursuant to Article 10 of Regulation
No 467/2001, in which it has amended or supplemented Annex I to that regulation.

30

Sweden;

On 20 December 2002 the Security Council adopted Resolution 1452 (2002), intended to facilitate
the implementation of counter-terrorism obligations. Paragraph 1 of that resolution provides for a
number of derogations from and exceptions to the freezing of funds and economic resources
imposed by Resolutions 1267 (1999) and 1390 (2002) which may be granted by the Member
States on humanitarian grounds, on condition that the Sanctions Committee gives its consent.
On 17 January 2003 the Security Council adopted Resolution 1455 (2003), intended to improve
the implementation of the measures imposed in paragraphs 4(b) of Resolution 1267 (1999), 8(c) of
Resolution 1333 (2000) and 1 and 2 of Resolution 1390 (2002). In accordance with paragraph 2 of
Resolution 1455 (2003), those measures are again to be improved after 12 months or earlier if
necessary.
Taking the view that action by the Community was necessary in order to implement Resolution
1452 (2002), on 27 February 2003 the Council adopted Common Position 2003/140/CFSP
concerning exceptions to the restrictive measures imposed by Common Position 2002/402 (OJ
2003 L 53, p. 62). Article 1 of Common Position 2003/140 provides that, when implementing the
measures set out in Article 3 of Common Position 2002/402, the Community is to provide for the
exceptions permitted by that resolution (2002).
On 27 March 2003 the Council adopted Regulation (EC) No 561/2003 amending, as regards

42

43

44

‘Al-Qadi, Yasin (alias KADI, Shaykh Yassin Abdullah; alias KAHDI, Yasin), Jeddah, Saudi
Arabia’.

Stockholm,

–

Spånga,

‘Al Barakaat International Foundation; Box
Rinkebytorget 1, 04, Spånga, Sweden’, and

–

4036,

Annex I to the contested regulation contains the list of persons, groups and entities affected by
the freezing of funds imposed by Article 2 of that regulation. That list includes, inter alia, the names
of the following entity and persons:

3.
No economic resources shall be made available, directly or indirectly, to, or for the benefit of,
a natural or legal person, group or entity designated by the Sanctions Committee and listed in
Annex I, so as to enable that person, group or entity to obtain funds, goods or services.’

2.
No funds shall be made available, directly or indirectly, to, or for the benefit of, a natural or
legal person, group or entity designated by the Sanctions Committee and listed in Annex I.

‘1.
All funds and economic resources belonging to, or owned or held by, a natural or legal
person, group or entity designated by the Sanctions Committee and listed in Annex I shall be
frozen.

Under Article 2 of Regulation No 881/2002:

41
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39

Article 1 of Regulation No 881/2002 defines ‘funds’ and ‘freezing of funds’ in terms which are
essentially identical to those used in Article 1 of Regulation No 467/2001.

38

Annex I to Regulation No 467/2001 contains the list of persons, entities and bodies affected by
the freezing of funds imposed by Article 2. Under Article 10(1) of Regulation No 467/2001, the
Commission was empowered to amend or supplement Annex I on the basis of determinations
made by either the Security Council or the Sanctions Committee.

29

According to the fourth recital in the preamble to that regulation, the measures laid down by, inter
alia, Resolution 1390 (2002) fall within the scope of the Treaty and, ‘therefore, notably with a view
to avoiding distortion of competition, Community legislation is necessary to implement the relevant
decisions of the Security Council as far as the territory of the Community is concerned’.

37

3.
Paragraphs 1 and 2 shall not apply to funds and financial resources for which the Taliban
Sanctions Committee has granted an exemption. Such exemptions shall be obtained through the
competent authorities of the Member States listed in Annex II.’

On 27 May 2002 the Council adopted the contested regulation on the basis of Articles 60 EC, 301
EC and 308 EC.

36
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46

intended exclusively for payment of reasonable professional fees and reimbursement
of incurred expenses associated with the provision of legal services;

(ii)

In this connection, it first rejected, in Yusuf and Al Barakaat, paragraphs 112 to 116, the argument
that the acts in question affected individuals, who were moreover nationals of a Member State,
whereas Articles 60 EC and 301 EC authorised the Council to take measures against third
countries only.
In paragraph 115 of that judgment, the Court of First Instance held that, just as economic or
financial sanctions may legitimately be directed specifically at the rulers of a third country, rather
than at the country as such, they may be directed at the persons or entities associated with those
rulers or directly or indirectly controlled by them, wherever they may be.
According to paragraph 116, that interpretation, which is not contrary to the letter of Article 60 EC
or Article 301 EC, is justified both by considerations of effectiveness and by humanitarian
concerns.

54

55

56

By applications lodged at the Registry of the Court of First Instance, Mr Kadi and Al Barakaat both
brought actions seeking annulment of Regulation No 467/2001, the former seeking annulment also

The actions before the Court of First Instance and the judgments under appeal

…’

3.
Funds released and transferred within the Community in order to meet expenses or
recognised by virtue of this Article shall not be subject to further restrictive measures pursuant to
Article 2.

The competent authority shall also inform other Member States whether the request for such an
exception has been granted.

The competent authority listed in Annex II shall promptly notify both the person that made the
request, and any other person, body or entity known to be directly concerned, in writing, whether
the request has been granted.

In paragraph 107 of that judgment, the Court of First Instance found it appropriate to take such a
step, even though the ground of challenge had become devoid of purpose because of the repeal of
that regulation by the contested regulation, for it considered that the grounds on which it dismissed
that claim formed part of the premisses of its reasoning concerning the legal basis of the latter
regulation, thenceforth the sole subject of the action for annulment.

53

2.
Any person wishing to benefit from the provisions referred to in paragraph 1 shall address its
request to the relevant competent authority of the Member State as listed in Annex II.

In Yusuf and Al Barakaat, the Court of First Instance at the outset dismissed the applicants’ claim
alleging that there was no legal basis for Regulation No 467/2001.

In the contested judgments, the Court of First Instance first of all considered whether the Council
was competent to adopt the contested regulation on the legal basis of Articles 60 EC, 301 EC and
308 EC, taking the view, in paragraph 61 of Kadi, that that was a matter of public policy which
could therefore be raised by the Community judicature of its own motion.

52
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For its part, Al Barakaat based its claims on three grounds of annulment: the first alleges that the
Council was incompetent to adopt the contested regulation, the second alleges infringement of
Article 249 EC and the third alleges breach of its fundamental rights.

50

As regards the Council’s competence concerning the adoption of the contested regulation

In support of his claims, Mr Kadi put forward in his application before the Court of First Instance
three grounds of annulment alleging, in essence, breaches of his fundamental rights. The first
alleges breach of the right to be heard, the second, breach of the right to respect for property and
of the principle of proportionality, and the third, breach of the right to effective judicial review.

In the judgments under appeal, the Court of First Instance decided as a preliminary point that
each action must be regarded as being directed thenceforth against the Council alone, supported
by the Commission and the United Kingdom, and the sole object of each must be considered to be
a claim for annulment of the contested regulation, in so far as it concerned the respective
applicants (Kadi, paragraph 58, and Yusuf and Al Barakaat, paragraph 77).

By orders of the President of the First Chamber of the Court of First Instance, the United Kingdom
of Great Britain and Northern Ireland was given leave to intervene in support of the forms of order
sought by the defendants at first instance.

49
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47

in the case of a determination under point (a)(iv), the Sanctions Committee has
approved the determination.

(i) in the case of a determination under point (a)(i), (ii) or (iii), the Sanctions Committee has
not objected to the determination within 48 hours of notification; or

(c)

(ii)

such determination has been notified to the Sanctions Committee; and

necessary for extraordinary expenses; and

(b)

(iv)

(iii) intended exclusively for payment of fees or service charges for the routine holding or
maintenance of frozen funds or frozen economic resources; or

necessary to cover basic expenses, including payments for foodstuffs, rent or
mortgage, medicines and medical treatment, taxes, insurance premiums, and public
utility charges;

any of the competent authorities of the Member States, as listed in Annex II, has
determined, upon a request made by an interested natural or legal person, that these funds
or economic resources are:

(a)

(i)

Article 2 shall not apply to funds or economic resources where:

1.

‘Article 2a

In accordance with Article 1 of Regulation No 561/2003, the following article is to be inserted in
the contested regulation:

of Regulation No 2062/2001 and the latter annulment also of Regulation No 2199/2001, in so far as
those measures concern them. During the proceedings before the Court of First Instance, the
appellants amended their claims and pleas in law, so as to refer thenceforth to the contested
regulation, in so far as that measure concerns them.

exceptions to the freezing of funds and economic resources, Regulation (EC) No 881/2002 (OJ 2003 L
82, p. 1). In the fourth recital in the preamble to that regulation, the Council states that it is
necessary, in view of Resolution 1452 (2002), to adjust the measures imposed by the Community.

45
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It found, in particular, that that regulation was intended to enforce what are known as ‘smart’
sanctions of a new kind, a feature of which is that there is nothing at all to link the sanctions to the
territory or the governing regime of a third country, for after the collapse of the Taliban regime the
measures at issue, as provided for by Resolution 1390 (2002), were aimed directly at Usama bin
Laden, the Al-Qaeda network and the persons and entities associated with them.

According to the Court of First Instance, in the light of the wording of Articles 60 EC and 301 EC,
and especially of the expressions ‘as regards the third countries concerned’ and ‘with one or more
third countries’ appearing there, it is not possible to have recourse to those articles to impose that
new kind of sanction. They in fact authorise only the adoption of measures against a third country,
which may include the rulers of such a country and the individuals and entities associated with
them or controlled by them, directly or indirectly. When, however, the regime targeted by those
measures has disappeared, there no longer exists a sufficient link between those individuals or
entities and the third country concerned.

The Court of First Instance held, secondly, that the Council had rightly considered that Article 308
EC did not on its own constitute an adequate legal basis for the adoption of the contested
regulation (Kadi, paragraphs 98 to 121, and Yusuf and Al Barakaat, paragraphs 134 to 157).

In that regard it decided that the fight against international terrorism, particularly by the imposition
of economic and financial sanctions, such as the freezing of funds, in respect of individuals and
entities suspected of contributing to the funding of terrorism, cannot be made to refer to one of the
objects which Articles 2 EC and 3 EC expressly entrust to the Community (Kadi, paragraph 116,
and Yusuf and Al Barakaat, paragraph 152).

According to the Court of First Instance, the measures provided for by the contested regulation
could not be authorised by the object of establishing a common commercial policy (Article 3(1)(b)
EC), since the Community’s commercial relations with a third country are not at issue in a situation
such as that in the cases before it. Nor could the objective of creating a system ensuring that
competition in the internal market is not distorted (Article 3(1)(g) EC) be validly relied on, for in any
event the elements presented to the Court of First Instance provided no grounds for considering
that the contested regulation actually helps to avoid the risk of impediments to the free movement
of capital or of appreciable distortion of competition.

The Court of First Instance held, thirdly, that the Council was competent to adopt the contested
regulation which sets in motion in the Community the economic and financial sanctions provided
for by Common Position 2002/402, on the joint basis of Articles 60 EC, 301 EC and 308 EC (Kadi,
paragraph 135, and Yusuf and Al Barakaat, paragraph 170).

On this point, the Court of First Instance considered that account had to be taken of the bridge,
explicitly established at the time of the revision caused by the Maastricht Treaty, between
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63

64

65

66

The Court of First Instance added that the fact that those persons are expressly named in Annex I
to the regulation, so that they appear to be directly and individually concerned by it, within the
meaning of the fourth paragraph of Article 230 EC, in no way affects the general nature of that
prohibition which is effective erga omnes, as is made clear, in particular, by Article 11 of the
regulation.

72

As regards, last, the pleas alleging, in both cases, breach of the applicants’ fundamental rights,
the Court of First Instance considered it appropriate to consider, in the first place, the relationship
between the international legal order under the United Nations and the domestic or Community
legal order, and also the extent to which the exercise by the Community and its Member States of
their powers is bound by resolutions of the Security Council adopted under Chapter VII of the
Charter of the United Nations. This consideration would effectively determine the scope of the
review of lawfulness, particularly having regard to fundamental rights, which that court must carry
out in respect of the Community acts giving effect to such resolutions. It is only if it should find that
they fall within the scope of its judicial review and that they are capable of leading to annulment of
the contested regulation that the Court of First Instance would have to rule on those alleged
breaches (Kadi, paragraphs 178 to 180, and Yusuf and Al Barakaat, paragraphs 228 to 230).
Examining first the relationship between the international legal order under the United Nations and
the domestic legal orders or the Community legal order, the Court of First Instance ruled that, from
the standpoint of international law, the Member States, as Members of the United Nations, are
bound to respect the principle of the primacy of their obligations ‘under the Charter’ of the United

73

74

Concerning respect of certain fundamental rights

In paragraph 186 of that judgment, it held that the contested regulation unarguably had general
application within the meaning of the second paragraph of Article 249 EC, since it prohibits anyone
to make available funds or economic resources to certain persons.

In paragraphs 184 to 188 of that judgment the Court of First Instance rejected that plea.

70
71

In Yusuf and Al Barakaat, the Court of First Instance then went on to examine a plea raised only
in the case giving rise to that judgment, alleging that the contested regulation, in so far as it directly
prejudiced the rights of individuals and prescribed the imposition of individual sanctions, had no
general application and therefore contravened Article 249 EC. That regulation could not, as a
result, be understood to be a regulation, but rather a bundle of individual decisions.

69

Observance of Article 249 EC

Under Articles 60 EC and 301 EC, action by the Community is in actual fact, according to the
Court of First Instance, action by the Union, the implementation of which finds its basis in the
Community pillar after the Council has adopted a common position or a joint action under the
CFSP (Kadi, paragraph 125, and Yusuf and Al Barakaat, paragraph 161).

With regard, next, to the challenge to the legal basis of the contested regulation, the Court of First
Instance first held, that, as the Council and the Commission have maintained, Articles 60 EC and
301 EC did not constitute in themselves a sufficient legal basis for that regulation (Kadi,
paragraphs 92 to 97, and Yusuf and Al Barakaat, paragraphs 128 to 133).

59
68

Finally, in paragraphs 122 and 123 of that judgment, it rejected the argument that those measures
were disproportionate to the objective pursued by Articles 60 EC and 301 EC.

58

According to the Court of First Instance, Articles 60 EC and 301 EC are wholly special provisions
of the EC Treaty, in that they expressly contemplate situations in which action by the Community
may prove to be necessary in order to achieve not one of the objects of the Community as fixed by
the EC Treaty but rather one of the objectives specifically assigned to the European Union by
Article 2 EU, namely, the implementation of a common foreign and security policy (‘CFSP’) (Kadi,
paragraph 124, and Yusuf and Al Barakaat, paragraph 160).

Community actions imposing economic sanctions under Articles 60 EC and 301 EC and the objectives
of the Treaty on European Union in the sphere of external relations (Kadi, paragraph 123, and
Yusuf and Al Barakaat, paragraph 159).

Next, in Yusuf and Al Barakaat, paragraphs 117 to 121, the Court of First Instance rejected the
argument that the measures at issue in that case were not intended to interrupt or reduce
economic relations with a third country but to combat international terrorism and, more particularly,
Usama bin Laden.
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According to the Court of First Instance, that obligation of the Member States to respect the
principle of the primacy of obligations undertaken by virtue of the Charter of the United Nations is
not affected by the EC Treaty, for it is an obligation arising from an agreement concluded before
the Treaty, and so falling within the scope of Article 307 EC. What is more, Article 297 EC is
intended to ensure that that principle is observed (Kadi, paragraphs 185 to 188, and Yusuf and Al
Barakaat, paragraphs 235 to 238).

The Court of First Instance concluded that resolutions adopted by the Security Council under
Chapter VII of the Charter of the United Nations are binding on all the Member States of the
Community which must therefore, in that capacity, take all measures necessary to ensure that
those resolutions are put into effect and may, and indeed must, leave unapplied any provision of
Community law, whether a provision of primary law or a general principle of Community law, that
raises any impediment to the proper performance of their obligations under that Charter (Kadi,
paragraphs 189 and 190, and Yusuf and Al Barakaat, paragraphs 239 and 240).

However, according to the Court of First Instance, the mandatory nature of those resolutions
stemming from an obligation under international law does not bind the Community, for the latter is
not, as such, directly bound by the Charter of the United Nations, not being a Member of the
United Nations, or an addressee of the resolutions of the Security Council, or the successor to the
rights and obligations of the Member States for the purposes of public international law (Kadi,
paragraph 192, and Yusuf and Al Barakaat, paragraph 242).

Nevertheless, that mandatory force binds the Community by virtue of Community law (Kadi,
paragraph 193, and Yusuf and Al Barakaat, paragraph 243).

In that regard, the Court of First Instance referring, by analogy, to Joined Cases 21/72 to 24/72
International Fruit Company and Others [1972] ECR 1219, paragraph 18, in particular, held that, in
so far as under the EC Treaty the Community has assumed powers previously exercised by
Member States in the area governed by the Charter of the United Nations, the provisions of that
Charter have the effect of binding the Community (Kadi, paragraph 203, and Yusuf and Al
Barakaat, paragraph 253).

In the following paragraph in those judgments, the Court of First Instance concluded, first, that the
Community may not infringe the obligations imposed on its Member States by the Charter of the
United Nations or impede their performance and, second, that in the exercise of its powers it is
bound, by the very Treaty by which it was established, to adopt all the measures necessary to
enable its Member States to fulfil those obligations.

Being thus called upon, in the second place, to determine the scope of the review of legality,
especially in the light of fundamental rights, that it must carry out concerning Community measures
giving effect to resolutions of the Security Council, such as the contested regulation, the Court of
First Instance first recalled, in Kadi, paragraph 209, and Yusuf and Al Barakaat, paragraph 260,
that, according to case-law, the European Community is based on the rule of law, inasmuch as
neither its Member States nor its institutions can avoid review of the question whether their acts
are in conformity with the basic constitutional charter, the EC Treaty, which established a complete
system of legal remedies and procedures designed to enable the Court of Justice to review the
legality of acts of the institutions.

In Kadi, paragraph 212, and Yusuf and Al Barakaat, paragraph 263, the Court of First Instance
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It must be recognised that such a limitation of jurisdiction is necessary as a corollary to the
principles identified above, in the Court’s examination of the relationship between the
international legal order under the United Nations and the Community legal order.
As has already been explained, the resolutions of the Security Council at issue were
adopted under Chapter VII of the Charter of the United Nations. In these circumstances,
determining what constitutes a threat to international peace and security and the measures
required to maintain or re-establish them is the responsibility of the Security Council alone
and, as such, escapes the jurisdiction of national or Community authorities and courts,
subject only to the inherent right of individual or collective self-defence mentioned in Article
51 of the Charter.
Where, acting pursuant to Chapter VII of the Charter of the United Nations, the Security
Council, through its Sanctions Committee, decides that the funds of certain individuals or
entities must be frozen, its decision is binding on the members of the United Nations, in
accordance with Article 48 of the Charter.

219
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The institutions and the United Kingdom ask the Court as a matter of principle to decline
all jurisdiction to undertake such indirect review of the lawfulness of those resolutions which,
as rules of international law binding on the Member States of the Community, are mandatory
for the Court as they are for all the Community institutions. Those parties are of the view,
essentially, that the Court’s review ought to be confined, on the one hand, to ascertaining
whether the rules on formal and procedural requirements and jurisdiction imposed in this
case on the Community institutions were observed and, on the other hand, to ascertaining
whether the Community measures at issue were appropriate and proportionate in relation to
the resolutions of the Security Council which they put into effect.
218

‘217

In paragraphs 217 to 225 of Kadi, drawn up in terms identical to those of paragraphs 268 to 276
of Yusuf and Al Barakaat, the Court of First Instance held as follows:

The Court of First Instance inferred therefrom that the applicants’ challenging of the internal
lawfulness of the contested regulation implied that the Court of First Instance should undertake a
review, direct or indirect, of the lawfulness of the resolutions put into effect by that regulation in the
light of fundamental rights as protected by the Community legal order (Kadi, paragraphs 215 and
216, and Yusuf and Al Barakaat, paragraphs 266 and 267).

85
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In that situation, the Community acted, according to the Court of First Instance, under
circumscribed powers leaving it no autonomous discretion in their exercise, so that it could, in
particular, neither directly alter the content of the resolutions at issue nor set up any mechanism
capable of giving rise to such alteration (Kadi, paragraph 214, and Yusuf and Al Barakaat,
paragraph 265).

In that connection the Court of First Instance recalled, in Kadi, paragraph 213, and Yusuf and Al
Barakaat, paragraph 264, that the contested regulation, adopted in the light of Common Position
2002/402, constitutes the implementation at Community level of the obligation placed on the
Member States of the Community, as Members of the United Nations, to give effect, if appropriate
by means of a Community act, to the sanctions against Usama bin Laden, members of the AlQaeda network and the Taliban and other associated individuals, groups, undertakings and
entities, which have been decided and later strengthened by several resolutions of the Security
Council adopted under Chapter VII of the Charter of the United Nations.

84

83

considered, however, that the question arising in the cases before it was whether there exist any
structural limits, imposed by general international law or by the EC Treaty itself, on that judicial
review.

Nations, enshrined in Article 103 thereof, which means, in particular, that the obligation, laid down in
Article 25 of the Charter, to carry out the decisions of the Security Council prevails over any other
obligation they may have entered into under an international agreement (Kadi, paragraphs 181 to
184, and Yusuf and Al Barakaat, paragraphs 231 to 234).
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First, such jurisdiction would be incompatible with the undertakings of the Member States
under the Charter of the United Nations, especially Articles 25, 48 and 103 thereof, and also
with Article 27 of the Vienna Convention on the Law of Treaties [concluded in Vienna on 25
May 1969].

Second, such jurisdiction would be contrary to provisions both of the EC Treaty, especially
Articles 5 EC, 10 EC, 297 EC and the first paragraph of Article 307 EC, and of the Treaty on
European Union, in particular Article 5 EU, in accordance with which the Community
judicature is to exercise its powers on the conditions and for the purposes provided for by the
provisions of the EC Treaty and the Treaty on European Union. It would, what is more, be
incompatible with the principle that the Community’s powers and, therefore, those of the
Court of First Instance, must be exercised in compliance with international law (Case
C-286/90 Poulsen and Diva Navigation [1992] ECR I-6019, paragraph 9, and Case
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In this connection, it must be noted that the Vienna Convention on the Law of Treaties,
which consolidates the customary international law and Article 5 of which provides that it is
to apply “to any treaty which is the constituent instrument of an international organisation and
to any treaty adopted within an international organisation”, provides in Article 53 for a treaty
to be void if it conflicts with a peremptory norm of general international law (jus cogens),
defined as “a norm accepted and recognised by the international community of States as a
whole as a norm from which no derogation is permitted and which can be modified only by a
subsequent norm of general international law having the same character”. Similarly, Article
64 of the Vienna Convention provides that: “If a new peremptory norm of general
international law emerges, any existing treaty which is in conflict with that norm becomes

In paragraphs 227 to 231 of Kadi, drawn up in terms identical to those of paragraphs 278 to 282
of Yusuf and Al Barakaat, the Court of First Instance held as follows:

88

‘227

In Kadi, paragraph 226, and Yusuf and Al Barakaat, paragraph 277, the Court of First Instance
found that it was, none the less, empowered to check, indirectly, the lawfulness of the resolutions
of the Security Council in question with regard to jus cogens, understood as a body of higher rules
of public international law binding on all subjects of international law, including the bodies of the
United Nations, and from which no derogation is possible.

It must therefore be considered that the resolutions of the Security Council at issue fall, in
principle, outside the ambit of the Court’s judicial review and that the Court has no authority
to call in question, even indirectly, their lawfulness in the light of Community law. On the
contrary, the Court is bound, so far as possible, to interpret and apply that law in a manner
compatible with the obligations of the Member States under the Charter of the United
Nations.’
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It has to be added that, with particular regard to Article 307 EC and to Article 103 of the
Charter of the United Nations, reference to infringements either of fundamental rights as
protected by the Community legal order or of the principles of that legal order cannot affect
the validity of a Security Council measure or its effect in the territory of the Community (see,
by analogy, Case 11/70 Internationale Handelsgesellschaft [1970] ECR 1125, paragraph 3;
Case 234/85 Keller [1986] ECR 2897, paragraph 7, and Joined Cases 97/87 to 99/87 Dow
Chemical Ibérica and Others v Commission [1989] ECR 3165, paragraph 38).
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C-162/96 Racke [1998] ECR I-3655, paragraph 45).

In light of the considerations set out in paragraphs 193 to 204 above, the claim that the
Court of First Instance has jurisdiction to review indirectly the lawfulness of such a decision
according to the standard of protection of fundamental rights as recognised by the
Community legal order, cannot be justified either on the basis of international law or on the
basis of Community law.
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International law thus permits the inference that there exists one limit to the principle that
resolutions of the Security Council have binding effect: namely, that they must observe the
fundamental peremptory provisions of jus cogens. If they fail to do so, however improbable
that may be, they would bind neither the Member States of the United Nations nor, in
consequence, the Community.
The indirect judicial review carried out by the Court in connection with an action for
annulment of a Community act adopted, where no discretion whatsoever may be exercised,
with a view to putting into effect a resolution of the Security Council may therefore, highly
exceptionally, extend to determining whether the superior rules of international law falling
within the ambit of jus cogens have been observed, in particular, the mandatory provisions
concerning the universal protection of human rights, from which neither the Member States
nor the bodies of the United Nations may derogate because they constitute “intransgressible
principles of international customary law” (Advisory Opinion of the International Court of
Justice of 8 July 1996, The Legality of the Threat or Use of Nuclear Weapons, Reports 1996,
p. 226, paragraph 79; see also, to that effect, Advocate General Jacobs’s Opinion in Case
C-84/95 Bosphorus [1996] ECR I-3953, paragraph 65).’

230
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In Kadi, paragraph 238, and Yusuf and Al Barakaat, paragraph 289, the Court of First Instance
decided that such was not the case, measured by the standard of universal protection of the
fundamental rights of the human person covered by jus cogens.
In Kadi, paragraphs 239 and 240, and Yusuf and Al Barakaat, paragraphs 290 and 291, the Court
of First Instance held that the exemptions to and derogations from the obligation to freeze funds
provided for in the contested regulation as a result of its amendment by Regulation No 561/2003,
itself putting into effect Resolution 1452 (2002), show that it is neither the purpose nor the effect of
that measure to submit the persons entered in the summary list to inhuman or degrading
treatment.
In Kadi, paragraphs 243 to 251, and Yusuf and Al Barakaat, paragraphs 294 to 302, the Court of

91

92

Firstly, with particular regard to the alleged breach of the fundamental right to respect for property,
the Court of First Instance considered, in Kadi, paragraph 237, and Yusuf and Al Barakaat,
paragraph 288, that it fell to be assessed whether the freezing of funds provided for by the
contested regulation, as amended by Regulation No 561/2003, and, indirectly, by the resolutions of
the Security Council put into effect by those regulations, infringed the applicant’s fundamental
rights.

Those principles are binding on the Members of the United Nations as well as on its
bodies. Thus, under Article 24(2) of the Charter of the United Nations, the Security Council,
in discharging its duties under its primary responsibility for the maintenance of international
peace and security, is to act “in accordance with the Purposes and Principles of the United
Nations”. The Security Council’s powers of sanction in the exercise of that responsibility
must therefore be wielded in compliance with international law, particularly with the purposes
and principles of the United Nations.
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Furthermore, the Charter of the United Nations itself presupposes the existence of
mandatory principles of international law, in particular, the protection of the fundamental
rights of the human person. In the preamble to the Charter, the peoples of the United
Nations declared themselves determined to “reaffirm faith in fundamental human rights, in
the dignity and worth of the human person”. In addition, it is apparent from Chapter I of the
Charter, headed “Purposes and Principles”, that one of the purposes of the United Nations is
to encourage respect for human rights and for fundamental freedoms.

228

void and terminates”.
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The Court of First Instance concluded in Kadi, paragraph 259, that the Council was not obliged to
hear the applicant on the subject of his inclusion in the list of persons and entities affected by the
sanctions, in the context of the adoption and implementation of the contested regulation and, in
Yusuf and Al Barakaat, paragraph 329, that the Council was not obliged to hear the applicants
before the contested regulation was adopted.

With regard, second, to breach of the applicants’ alleged right to be heard by the Sanctions
Committee in connection with their inclusion in the summary list, the Court of First Instance held in
paragraph 261 of Kadi and paragraph 306 of Yusuf and Al Barakaat that no such right was
provided for by the Security Council’s resolutions at issue.

It further held in Yusuf and Al Barakaat, paragraph 307, that no mandatory rule of public
international law requires a prior hearing for the persons concerned in circumstances such as
those of the case in point.

95

96

‘In this instance, as is apparent from the preliminary observations above on the relationship
between the international legal order under the United Nations and the Community legal order, the
Community institutions were required to transpose into the Community legal order resolutions of
the Security Council and decisions of the Sanctions Committee that in no way authorised them, at
the time of actual implementation, to provide for any Community mechanism whatsoever for the
examination or re-examination of individual situations, since both the substance of the measures in
question and the mechanisms for re-examination (see paragraphs 262 et seq. …) fell wholly within
the purview of the Security Council and its Sanctions Committee. As a result, the Community
institutions had no power of investigation, no opportunity to check the matters taken to be facts by
the Security Council and the Sanctions Committee, no discretion with regard to those matters and
no discretion either as to whether it was appropriate to adopt sanctions vis-à-vis the applicants.
The principle of Community law relating to the right to be heard cannot apply in such
circumstances, where to hear the person concerned could not in any case lead the institution to
review its position.’

As regards, secondly, the alleged breach of the right to be heard, and more particularly, first, the
applicants’ alleged right to be heard by the Community institutions before the contested regulation
had been adopted, the Court of First Instance held as follows in paragraph 258 of Kadi, to which
paragraph 328 of Yusuf and Al Barakaat corresponds, mutatis mutandis:

94

93

In dealing with that action, the Court carries out a complete review of the lawfulness of the
contested regulation with regard to observance by the institutions of the rules of jurisdiction
and the rules of external lawfulness and the essential procedural requirements which bind
their actions.

Lastly, with regard to the plea alleging breach of the right to effective judicial review, the Court of
First Instance found as follows in paragraphs 278 to 285 of Kadi, drawn up in terms essentially
identical to those of paragraphs 333 to 340 of Yusuf and Al Barakaat:

103

279

Having regard to those considerations, the Court of First Instance held in Kadi, paragraph 276,
and Yusuf and Al Barakaat, paragraph 330, that the applicants’ plea alleging breach of the right to
be heard must be rejected.
102

In the circumstances of this case, the applicant has been able to bring an action for
annulment before the Court of First Instance under Article 230 EC.

The Court of First Instance held, in addition, that in circumstances such as those of the cases in
point, in which what is at issue is a temporary precautionary measure restricting the availability of
the applicants’ property, observance of the fundamental rights of the persons concerned does not
require the facts and evidence adduced against them to be communicated to them, once the
Security Council or its Sanctions Committee is of the view that there are grounds concerning the
international community’s security that militate against it (Kadi, paragraph 274, and Yusuf and Al
Barakaat, paragraph 320).

101

‘278

The Court of First Instance added that it is open to the persons involved to bring an action for
judicial review based on domestic law, indeed even directly on the contested regulation and the
relevant resolutions of the Security Council which it puts into effect, against any wrongful refusal by
the competent national authority to submit their cases to the Sanctions Committee for reexamination (Kadi, paragraph 270, and Yusuf and Al Barakaat, paragraph 317).

100

the re-examination of their case - with the result that those persons are dependent, essentially, on
the diplomatic protection afforded by the States to their nationals, is not to be deemed improper in
the light of the mandatory prescriptions of the public international order.

In Kadi, paragraph 268, and in Yusuf and Al Barakaat, paragraph 315, the Court of First Instance
found that the fact, noted in the previous paragraph of both judgments, that the re-examination
procedure confers no right directly on the persons concerned themselves to be heard by the
Sanctions Committee - the only authority competent to give a decision, on a State’s petition, on

those resolutions set up a procedure enabling the persons concerned to present their case
at any time to the Sanctions Committee for review, through the Member State of their
nationality or that of their residence.

–

99

the resolutions of the Security Council at issue provide for a means of reviewing, after
certain periods, the overall system of sanctions;

–

Referring, in Kadi, paragraph 264, and in Yusuf and Al Barakaat, paragraph 311, to the
‘Guidelines of the [Sanctions] Committee for the conduct of its work’, as adopted by that committee
on 7 November 2002 and amended on 10 April 2003 (‘the Sanctions Committee’s Guidelines’),
and, in Kadi, paragraph 266, and Yusuf and Al Barakaat, paragraph 313, to various resolutions of
the Security Council, the Court of First Instance noted, in those paragraphs, the importance
attached by the Security Council, in so far as possible, to the fundamental rights of the persons
entered in the list, and especially to their right to be heard.

freezing of funds is a temporary precautionary measure which, unlike confiscation, does not
affect the very substance of the right of the persons concerned to property in their financial
assets but only the use thereof;

–

98

the measures in question pursue an objective of fundamental public interest for the
international community, that is to say, the campaign against international terrorism, and the
United Nations are entitled to undertake protective action against the activities of terrorist
organisations;

The Court of First Instance observed, moreover, that although the resolutions of the Security
Council concerned and the subsequent regulations that put them into effect in the Community do
not provide for any right of audience for individual persons, they nevertheless set up a mechanism
for the re-examination of individual cases, by providing that the persons concerned may address a
request to the Sanctions Committee, through their national authorities, in order either to be
removed from the summary list or to obtain exemption from the freezing of funds (Kadi, paragraph
262, and Yusuf and Al Barakaat, paragraph 309).

97

First Instance held, in addition, that the freezing of funds did not constitute an arbitrary, inappropriate or
disproportionate interference with the right to private property of the persons concerned and could
not, therefore, be regarded as contrary to jus cogens, having regard to the following facts:

–
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Nor does it fall to the Court to verify that there has been no error of assessment of the facts
and evidence relied on by the Security Council in support of the measures it has taken or,
subject to the limited extent defined in paragraph 282 above, to check indirectly the
appropriateness and proportionality of those measures. It would be impossible to carry out
such a check without trespassing on the Security Council’s prerogatives under Chapter VII of
the Charter of the United Nations in relation to determining, first, whether there exists a
threat to international peace and security and, second, the appropriate measures for
confronting or settling such a threat. Moreover, the question whether an individual or
organisation poses a threat to international peace and security, like the question of what
measures must be adopted vis-à-vis the persons concerned in order to frustrate that threat,
entails a political assessment and value judgments which in principle fall within the exclusive
competence of the authority to which the international community has entrusted primary
responsibility for the maintenance of international peace and security.

It must thus be concluded that, to the extent set out in paragraph 284 above, there is no
judicial remedy available to the applicant, the Security Council not having thought it
advisable to establish an independent international court responsible for ruling, in law and on
the facts, in actions brought against individual decisions taken by the Sanctions Committee.’

284

285

In this instance, the Court considers that the limitation of the applicant’s right of access to
a court, as a result of the immunity from jurisdiction enjoyed as a rule, in the domestic legal
order of the Member States of the United Nations, by resolutions of the Security Council
adopted under Chapter VII of the Charter of the United Nations, in accordance with the
relevant principles of international law (in particular Articles 25 and 103 of [that] Charter), is
inherent in that right as it is guaranteed by jus cogens.

Such a limitation is justified both by the nature of the decisions that the Security Council is
led to take under Chapter VII of the Charter of the United Nations and by the legitimate
objective pursued. In the circumstances of this case, the applicant’s interest in having a court

‘288

289

In this respect, the Court of First Instance found as follows in paragraphs 288 to 290 of Kadi,
drawn up in terms essentially identical to those of paragraphs 343 to 345 of Yusuf and Al
Barakaat:

On the other hand, as has already been observed in paragraph 225 above, it is not for the
Court to review indirectly whether the Security Council’s resolutions in question are
themselves compatible with fundamental rights as protected by the Community legal order.

283

105

In this action for annulment, the Court has moreover held that it has jurisdiction to review
the lawfulness of the contested regulation and, indirectly, the lawfulness of the resolutions of
the Security Council at issue, in the light of the higher rules of international law falling within
the ambit of jus cogens, in particular the mandatory prescriptions concerning the universal
protection of the rights of the human person.

282

In Kadi, paragraph 268, and Yusuf and Al Barakaat, paragraph 315, the Court of First Instance
held that any such lacuna in the judicial protection available to the applicant is not in itself contrary
to jus cogens.

Giving a decision pursuant to that review, the Court finds that it is not disputed that the
applicant is indeed one of the natural persons entered in the summary list on 19 October
2001.

281

104

The Court also reviews the lawfulness of the contested regulation having regard to the
Security Council’s regulations which that act is supposed to put into effect, in particular from
the viewpoints of procedural and substantive appropriateness, internal consistency and
whether the regulation is proportionate to the resolutions.

280
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order the Council and/or the Commission to pay the costs in this appeal and those incurred
in the proceedings before the Court of First Instance.

–

order the appellant to pay the costs.

in consequence, reject the appeal; and

–
–

declare that none of the grounds of appeal put forward by the appellant is capable of
impugning the operative part of the judgment in Kadi, and replace the grounds of that
judgment with those proposed in its response;

In Case C-402/05 P the Commission contends that the Court should:

110

–

The Council contends in both cases that the Court should reject the appeal and order the
appellant to pay the costs.

order the Council and the Commission to pay the costs relating to the present appeal and to
the proceedings before the Court of First Instance.

declare the contested regulation null and void, and

–
–

set aside the judgment in Yusuf and Al Barakaat;
–

By its appeal, Al Barakaat claims that the Court should:

declare the contested regulation null and void, and

set aside in whole the judgment in Kadi;

–

–

By his appeal, Mr Kadi claims that the Court should:

Forms of order sought by the parties to the appeal

Consequently the Court of First Instance dismissed the pleas alleging breach of the right to
effective judicial review and, as a result, the actions in their entirety.

Last, the Court considers that, in the absence of an international court having jurisdiction to
ascertain whether acts of the Security Council are lawful, the setting-up of a body such as
the Sanctions Committee and the opportunity, provided for by the legislation, of applying at
any time to that committee in order to have any individual case re-examined, by means of a
procedure involving both the “petitioned government” and the “designating government” …,
constitute another reasonable method of affording adequate protection of the applicant’s
fundamental rights as recognised by jus cogens.’

109

108

107

106

290

hear his case on its merits is not enough to outweigh the essential public interest in the
maintenance of international peace and security in the face of a threat clearly identified by
the Security Council in accordance with the Charter of the United Nations. In this regard,
special significance must attach to the fact that, far from providing for measures for an
unlimited period of application, the resolutions successively adopted by the Security Council
have always provided a mechanism for re-examining whether it is appropriate to maintain
those measures after 12 or 18 months at most have elapsed …
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115

114

113

112

111

order the appellant to pay the costs.

–

set aside that part of the judgments under appeal which deal with the question of jus
cogens, that is to say, paragraphs 226 to 231 of Kadi and paragraphs 277 to 281 of Yusuf
and Al Barakaat.

–

order the appellants to pay the costs;

dismiss the Commission’s contentions in relation to the first ground of each appeal,
upholding the judgments under appeal, and

order the Commission to pay the costs;

in the alternative, if the Court should set aside the judgment under appeal and,
consequently, annul Regulation No 881/2002, order the effects of that regulation to be
maintained, pursuant to Article 231 EC, until a new regulation is adopted replacing it.

–

–

–

–

order the appellants to pay the costs.

–

The grounds of challenge to the judgments under appeal

The Kingdom of the Netherlands, granted leave to intervene in support of the form of order sought
by the Council by orders of the President of the Court of 27 April 2006 (Case C-402/05 P) and 15
May 2006 (Case C-415/05 P), contends in both cases that the Court should dismiss the appeal,
with the proviso that there should be substitution of the grounds with regard to the scope of the
review of legality or, alternatively, to the question whether norms of jus cogens have been
infringed.

reject the appellants’ appeals, allow the cross-appeal of the United Kingdom and carry out a
substitution of the grounds as regards the part of the judgments under appeal which
concerns jus cogens, and

–

The French Republic, granted leave to intervene in support of the forms of order sought by the
Council by orders of the President of the Court of 27 April 2006 (Case C-402/05 P) and 15 May
2006 (Case C-415/05 P), contends that the Court should:

reject the appellants’ appeals in their entirety and uphold in their entirety the judgments
under appeal, and

–

The Kingdom of Spain, granted leave to intervene in support of the forms of order sought by the
Council by orders of the President of the Court of 27 April 2006 (Case C-402/05 P) and 15 May
2006 (Case C-415/05 P), contends that the Court should:

dismiss the appeals, and

–

The United Kingdom has brought a cross-appeal contending that the Court should:

reject the appeal in its entirety, and

–

In Case C-415/05 P the Commission contends that the Court should:
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In its cross-appeal the United Kingdom puts forward a single ground relating to the error of law
allegedly committed by the Court of First Instance in concluding in the judgments under appeal
that it was competent to consider whether the Security Council’s resolutions at issue were
compatible with the rules of jus cogens.

118

That plea falls into three parts.
In the first part Mr Kadi maintains that the Court of First Instance erred in law in ruling that Articles
60 EC and 301 EC could be regarded as constituting a partial legal basis for the contested
regulation. Furthermore, the Court of First Instance did not explain how those provisions, which
can provide a basis only for measures against third countries, could be envisaged, together with
Article 308 EC, as the legal basis of the contested regulation, when the latter contains only
restrictive measures directed against individuals and non-State entities.
In the second part, Mr Kadi asserts that, if Articles 60 EC and 301 EC were nevertheless to be
held to constitute a partial legal basis for the contested regulation, the Court of First Instance erred
in law because it misconstrued Article 301 EC and its function as a ‘bridge’, for that article in no
circumstances includes the power to take measures intended to attain an objective of the EU
Treaty.
In the third part, Mr Kadi argues that the Court of First Instance erred in law by interpreting Article
308 EC in such a way that that article might provide a legal basis for legislation for which the
necessary powers have not been provided in the EC Treaty and which was not necessary in order
to attain one of the Community’s objectives. In Kadi, paragraphs 122 to 134, the Court of First
Instance wrongly assimilated the objectives of the two integrated but separate legal orders

123

124

125

By his first ground of appeal Mr Kadi claims that the Court of First Instance erred in law when it
held, in paragraph 135 of Kadi, that it was possible for the contested regulation to be adopted on
the joint basis of Articles 60 EC, 301 EC and 308 EC.

Arguments of the parties

Concerning the grounds of appeal relating to the legal basis of the contested regulation

The parties and the Advocate General having been heard in this regard, it is appropriate, on
account of the connection between them, to join the present cases for the purposes of the
judgment, in accordance with Article 43 of the Rules of Procedure of the Court.

By order of 13 November 2007 the President of the Court ordered the name of Ahmed Ali Yusuf
to be struck from the Court’s register in response to his abandonment of the appeal that he had
brought jointly with Al Barakaat in Case C-415/05 P.

122

121

120

119

Al Barakaat puts forward three grounds of appeal, the first alleging lack of any legal basis for the
contested regulation, the second infringement of Article 249 EC and the third infringement of
certain of its fundamental rights.

117

Concerning the appeals

Mr Kadi puts forward two grounds of appeal, the first alleging lack of any legal basis for the
contested regulation and the second concerning breach of several rules of international law by the
Court of First Instance and the consequences of that breach as regards the assessment of his
arguments relating to the infringement of certain of his fundamental rights which he pleaded before
the Court of First Instance.

116

Page 28 of 56

398

For its part, the United Kingdom maintains that Article 308 EC was used as a means of
supplementing the instrumental powers provided for by Articles 60 EC and 301 EC, those articles
not constituting, therefore, a partial legal basis for the contested regulation. The Kingdom of Spain
raises in essence the same line of argument.

With regard to the second part of that ground of appeal, the Council maintains that the raison
d’être of the bridge provided for in Article 301 EC is precisely to give it the power to adopt
measures intended to attain an objective of the EU Treaty.

The Kingdom of Spain, the French Republic and the United Kingdom maintain that it is Article 308
EC, and not Articles 60 EC and 301 EC, that enabled the adoption of restrictive measures aimed
at individuals and non-State entities, so enlarging the ambit of those two articles.

So far as the third part of Mr Kadi’s first ground of appeal is concerned, the Council argues that
the whole point of the bridge provided by Article 301 EC is, exceptionally, to use those powers
conferred on the Community to impose economic and financial sanctions for the purpose of
attaining an objective of the CFSP, and so of the Union, rather than a Community objective.

The United Kingdom and the Member States intervening in the appeal broadly support that
position.

The United Kingdom clarifies its position by stating that, in its view, the action provided for by the
contested regulation can be regarded as contributing to the attainment, not of an objective of the
Union but of an objective of the Community, namely, the implicit and purely instrumental objective
underlying Articles 60 EC and 301 EC of providing effective means of giving effect, exclusively by
way of coercive economic measures, to acts adopted under the power conferred upon the Union
by Title V of the EU Treaty.

According to that Member State, when attainment of that instrumental objective requires forms of
economic coercion going beyond the powers specifically conferred on the Council by Articles 60
EC and 301 EC, it is appropriate to have recourse to Article 308 EC to supplement those powers.

The Commission, having declared that it had reconsidered its point of view, argues, primarily, that
Articles 60 EC and 301 EC, having regard to their wording and context, constituted in themselves
appropriate and sufficient legal bases for the adoption of the contested regulation.

In this connection the Commission raises the following arguments:
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129

130

131

132

133

134

135

136

the wording of Article 301 EC is sufficiently broad to cover economic sanctions against
individuals – provided that they are present in or otherwise associated with a third country.

The Council and the French Republic contest the first part of Mr Kadi’s first ground of appeal,
arguing inter alia that the reference to Articles 60 EC and 301 EC in the legal basis of the
contested regulation is warranted by the fact that those provisions enact restrictive measures
whose ambit was to be extended, by means of recourse to Article 308 EC, to persons or non-State
entities that were not, therefore, covered by those two articles.

127

–

Furthermore, such a view is, to his mind, incompatible with the principle of conferred powers laid
down in Article 5 EC. It follows from paragraphs 28 to 35 of Opinion 2/94 of 28 March 1996 (ECR
I-1759) that the fact that an objective is mentioned in the Treaty on European Union cannot make
good the lack of that objective in the list of the objectives of the EC Treaty.

126

constituted by the Union and the Community and thus misinterpreted the limitations of Article 308 EC.
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The Commission maintains that the measures at issue fall within the ambit of the common
commercial policy, having regard to the effect on trade of measures prohibiting the movement of
economic resources, and even that those measures constitute provisions relating to the free
movement of capital, since they involve the prohibition of transferring economic resources to
individuals in third countries.
The Commission also argues that it is clear from Article 56(1) and (2) EC that movements of
capital and payments between the Community and third countries fall within Community
competence, the Member States being able to adopt sanction measures only within the framework
of Article 60(2) EC and not of Article 58(l)(b) EC.
In consequence, the Commission believes that recourse may not be had to Article 308 EC for the
adoption of the contested regulation, since power to act is provided for in Articles 60 EC and 301
EC. The Commission, referring in particular to Case C-94/03 Commission v Council [2006] ECR
I-1, paragraph 35, argues that those articles provide the basis for the main or predominant
component of the contested regulation, in relation to which other components such as the freezing
of the assets of persons who are both nationals of Member States of the Union and associated
with a foreign terrorist group are merely secondary.
Alternatively, the Commission contends that, before resorting to Article 308 EC, it is necessary to
examine the applicability of the articles of the EC Treaty dealing with the common commercial
policy and the free movement of capital and payments.
In the further alternative, it maintains that, if Article 308 EC were to be held to be the legal basis of
the contested regulation, it would be the sole legal basis, for recourse to that provision must be
based on the consideration that action by the Community is necessary in order to attain one of the
objectives of the Community and not, as the Court of First Instance held, the objectives of the EU
Treaty in the sphere of external relations, in this case the CFSP.
The Community objectives involved in this instance are the common commercial policy,
mentioned in Article 3(1)(b) EC, and the free movement of capital, referred to by implication in
Article 3(1)(c) EC, read in conjunction with the relevant provisions of the EC Treaty, namely those
contained in Article 56 EC relating to the free movement of capital to and from third countries. The
measures at issue, producing effects on trade, regardless of the fact that they were adopted in
pursuit of foreign policy objectives, fall within the ambit of those Community objectives.

138

139

140

141

142

Article 301 EC puts in place a procedural bridge between the Community and the Union, but
seeks neither to increase nor to reduce the ambit of Community competence. As a result,
that provision has to be interpreted as broadly as the relevant Community powers.

the fact that similar words are used in Article 41 of the Charter of the United Nations and in
Article 301 EC shows that the authors of that latter provision clearly intended to provide a
platform for the implementation by the Community of all measures adopted by the Security
Council that call for action by the Community;

137

–

–

The expression ‘economic relations’ covers a vast range of activities. Any economic sanction, even
directed at a third country, such as an embargo, directly affects the individuals concerned
and the country only indirectly. The wording of Article 301 EC, especially the term ‘in part’,
does not call for a partial measure to be directed against a particular section of the countries
in question, such as the government. Allowing, as it does, the Community to break off
completely economic relations with all countries, that provision must also authorise it to
interrupt economic relations with a limited number of individuals in a limited number of
countries;
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unlike Article 41 of the Charter of the United Nations, Article 301 EC is specifically
concerned with the interruption of economic relations ‘with one or more third countries’, with
the result that no argument can be drawn from the similarity of the wording of those two
provisions;

Article 301 EC is not just a procedural provision. It institutes a specific legal basis and
procedure and clearly confers material competence upon the Community;

the measures imposed by the contested regulation do not concern commercial relations
between the Community and third countries, and cannot, therefore, rely on the objective of
the common commercial policy;

–

–

–

The Commission’s alternative argument is also challenged by both Mr Kadi and the Kingdom of
Spain and the French Republic.

Recourse to Articles 133 EC or 57(2) EC is not permitted, given that the measures laid down by
the contested regulation do not concern commercial relations with third countries and do not fall
within the category of movements of capital referred to in Article 57(2) EC.

Nor can it be argued that the contested regulation is designed to attain any Community objectives
within the meaning of Article 308 EC. The objective of the free movement of capital is excluded, for
application of the measure freezing funds provided for by that regulation is not capable of giving
rise to any credible and serious danger of divergence between Member States. The objective of
the common commercial policy is not relevant either, given that the freezing of the funds of an
individual in no way linked to the government of a third country does not concern trade with such a
country and does not pursue an objective of commercial policy.

If the submission it principally advances should be accepted, the Commission asks the Court, for
reasons of legal certainty and for the sake of the proper performance of the obligations undertaken
vis-à-vis the United Nations, to consider as definitive the effects of the contested regulation as a
whole, pursuant to Article 231 EC.

In the same situation, the Kingdom of Spain and the French Republic have also made a request
to that effect.

145

146

147

148

the Court of First Instance correctly held that those measures do not help to avoid the risk of
obstacles to the free movement of capital and that Article 60(2) EC cannot be used as the
basis for restrictive measures aimed at individuals or entities. That provision concerning only
measures against third countries, the measures at issue could have been adopted only
pursuant to Article 58(1)(b) EC.

unlike the ‘smart’ sanctions in question, a total embargo is essentially directed against the
rulers of a third country on whom such a measure is designed to exert pressure, and only
indirectly against economic operators in the country concerned, so that it cannot be argued
that all sanctions, including embargoes, are primarily directed at individuals;

–

–

it is an extensive interpretation of Articles 60 EC and 301 EC misconstruing the radically
different and new nature of what are known as the ‘smart’ sanctions in question, in that they
are no longer linked to any third country, and a hazardous interpretation, for those articles
were introduced at a time when such a link was a feature of sanctions;

–

Mr Kadi, the Kingdom of Spain, the French Republic and the United Kingdom, contest the view
principally put forward by the Commission, objecting as follows:

144

143
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With regard to that second complaint, the United Kingdom too takes the view that it has no
bearing on the appeal brought by Al Barakaat, given that, as held in paragraph 1 of the operative
part of the judgment under appeal, the Court of First Instance found that there was no longer any
need to adjudicate on the legality of Regulation No 467/2001.
As to the rest, the arguments raised by the Kingdom of Spain, the French Republic, the United
Kingdom and the Commission, are, in substance, the same as those raised by those parties in
connection with Mr Kadi’s appeal.

156

157

With regard, first, to the challenges made by Al Barakaat to paragraphs 112, 113, 115 and 116 of
Yusuf and Al Barakaat, it must be held that those paragraphs relate to the legal basis of
Regulation No 467/2001.
Now, that regulation has been repealed and replaced by the contested regulation. Moreover, as
indicated by the Court of First Instance in Yusuf and Al Barakaat, paragraph 77, without challenge
from Al Barakaat in its appeal, the sole object of the action before the Court of First Instance, after

158

159

Findings of the Court

Finally, the Council is of the view that the applicant’s complaint concerning the efficiency and
proportionality of the sanctions provided for by that regulation is irrelevant to the issue of the
appropriateness of the legal basis of the regulation.

The Council also argues that the Court of First Instance was entitled to find that recourse to Article
308 EC as an additional legal basis for the contested regulation was justified, given that that article
serves only to enable the extension of the economic and financial sanctions already provided for in
Articles 60 EC and 301 EC to individuals and entities not sufficiently linked to any given third
country.

155

154

The Council counters that the Court of First Instance was right to rule, in paragraph 161 of Yusuf
and Al Barakaat, that, by reason of the bridge supplied by Articles 60 EC and 301 EC, sanctions
laid down on the basis of those provisions, as a result of the adoption of a common position or of a
joint action under the CFSP providing for the interruption or reduction of the economic relations of
the Community with one or more third countries, are intended to attain the CFSP objective pursued
by those acts of the Union.

Second, Al Barakaat criticises the Court of First Instance for finding, in paragraphs 112, 113, 115
and 116 of that judgment, that sanctions decided on against individuals for the purpose of
influencing economic relations with one or more third countries are covered by the provisions of
Articles 60 EC and 301 EC, and that that interpretation is justified both by considerations of
effectiveness and by humanitarian concerns.

152

153

In its view, the Court of First Instance erred in law when it held, in paragraphs 160 and 164 of that
judgment, that Articles 60 EC and 301 EC are not concerned solely with the performance of an
action by the Community but may also concern one of the objectives specifically assigned to the
Union by Article 2 EU, namely, the implementation of the CFSP.

Al Barakaat’s first ground of challenge is that the Court of First Instance held in paragraphs 158 to
170 of Yusuf and Al Barakaat that it was possible for the contested regulation to be adopted on the
joint basis of Articles 60 EC, 301 EC and 308 EC.

In contrast, Mr Kadi objects to those requests, claiming that the contested regulation constitutes a
serious breach of fundamental rights. In any case, an exception must be made for persons who,
like the applicant, have already brought an action against the regulation.

151
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In point of fact, that expression refers to the possible limitation of the scope ratione materiae or
personae of the measures that might, by definition, be taken under that provision. It has, however,
no effect on the necessary status of the persons to whom those measures might be addressed
and cannot, therefore, warrant extending the application of the measures to such persons who are
in no way linked to the governing regime of a third country and who, by the same token, do not fall
within the ambit of that provision.
The Commission’s argument relating to the similarity of the words used in Article 41 of the Charter
of the United Nations and in Article 301 EC, from which it deduces that the latter provision
constitutes a platform for the implementation by the Community of all measures adopted by the
Security Council that call for action by the Community, cannot succeed either.

172

173

In those circumstances, those claims cannot in any case lead to the setting aside of that judgment
and must therefore be regarded as immaterial.

In any event, the considerations of Yusuf and Al Barakaat to which those claims relate, treated by
the Court of First Instance as premisses of its reasoning with regard to the legal basis of the
contested regulation, are reproduced in later paragraphs of that judgment and in Kadi and will be
examined during the assessment of the grounds of appeal challenging those paragraphs.

There is, therefore, no reason to examine those heads of claim in so far as they relate to the legal
basis of Regulation No 467/2001.

It is appropriate to rule in the second place on the merits of the principal argument put forward by
the Commission, that Articles 60 EC and 301 EC, in the light of their wording and context, are in
themselves an appropriate and sufficient legal base for the contested regulation.

That argument is directed against paragraphs 92 to 97 of Kadi and paragraphs 128 to 133 of
Yusuf and Al Barakaat, in which the Court of First Instance ruled to the contrary.

That argument must be rejected.

The Court of First Instance in fact rightly ruled that, having regard to the wording of Articles 60 EC
and 301 EC, especially to the expressions ‘as regards the third countries concerned’ and ‘with one
or more third countries’ used there, those provisions concern the adoption of measures vis-à-vis
third countries, since that concept may include the rulers of such a country and also individuals
and entities associated with or controlled, directly or indirectly, by them.

The restrictive measures provided for by Resolution 1390 (2002), which the contested regulation
was intended to put into effect, are measures notable for the absence of any link to the governing
regime of a third country. Following the collapse of the Taliban regime, those measures were
aimed directly at Usama bin Laden, the Al-Qaeda network and the persons and entities associated
with them, as they appear in the summary list. They do not, therefore, as such, fall within the ambit
of Articles 60 EC and 301 EC.

To accept the interpretation of Articles 60 EC and 301 EC proposed by the Commission, that it is
enough for the restrictive measures at issue to be directed at persons or entities present in a third
country or associated with one in some other way, would give those provisions an excessively
broad meaning and would fail to take any account at all of the requirement, imposed by their very
wording, that the measures decided on the basis of those provisions must be taken against third
countries.

In addition, the essential purpose and object of the contested regulation is to combat international
terrorism, in particular to cut it off from its financial resources by freezing the economic funds and
resources of persons or entities suspected of involvement in activities linked to terrorism, and not
to affect economic relations between the Community and each of the third countries where those
persons or entities are, always supposing, moreover, that their place of residence is known.

The restrictive measures provided for by Resolution 1390 (2002) and put into effect by the
contested regulation cannot be considered to be measures intended to reduce economic relations
with each of those third countries, or, indeed, with certain Member States of the Community, in
which are to be found persons or entities whose names are included in the list reproduced in
Annex I to that regulation.
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Moreover, that interpretation finds no support in the wording of Article 301 EC, which confers a
material competence on the Community the scope of which is, in theory, autonomous in relation to
that of other Community competences.
It is necessary to examine in the third place the alternative argument raised by the Commission
that, if it was not possible for the contested regulation to be adopted on the sole legal basis of
Articles 60 EC and 301 EC, recourse to Article 308 EC would not be justified, for that latter
provision is, in particular, applicable only if no other provision of the EC Treaty confers the powers
necessary to adopt the measure concerned. The restrictive measures imposed by the contested
regulation fall within the Community’s powers of action, in particular its powers in the sphere of the
common commercial policy and free movement of capital.
In this connection, the Court of First Instance held, in paragraphs 100 of Kadi and 136 of Yusuf
and Al Barakaat, that no specific provision of the EC Treaty provides for the adoption of measures
of the kind laid down in the contested regulation relating to the campaign against international
terrorism and, more particularly, to the imposition of economic and financial sanctions, such as the
freezing of funds, in respect of individuals and entities suspected of contributing to the funding of
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That interpretation of Article 301 EC threatens to reduce the ambit and, therefore, the practical
effect of that provision, for, having regard to its actual wording, the subject of that provision is the
adoption of potentially very diverse measures affecting economic relations with third countries
which, therefore, by necessary inference, must not be limited to spheres falling within other
material powers of the Community such as those in the domain of the common commercial policy
or of the free movement of capital.

The Commission’s argument that Article 301 EC builds a procedural bridge between the
Community and the European Union, so that it must be interpreted as broadly as the relevant
Community competences, including those relating to the common commercial policy and the free
movement of capital, must also be rejected.

What is more, in other respects the ambit of Article 41 of the Charter of the United Nations does
not coincide with that of Article 301 EC, for the first provision enables the adoption of a series of
measures other than those referred to by the second, including measures of a fundamentally
different nature from those intended to interrupt or reduce economic relations with third countries,
such as the breaking off of diplomatic relations.
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Article 301 EC specifically refers to the interruption of economic relations ‘with one or more third
countries’, whereas such an expression is not used in Article 41 of the Charter of the United
Nations.

Nor can the argument supported by the Commission be justified by the expression ‘in part’
appearing in Article 301 EC.
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Al Barakaat had adjusted its claims for relief and pleas in law to the contested regulation, was
annulment of that latter regulation, in so far as it concerns that applicant.
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With regard to its essential purpose and object, as explained in paragraph 169 above, the
contested regulation is intended to combat international terrorism and it provides to that end a
series of restrictive measures of an economic and financial kind, such as freezing the economic
funds and resources of persons or entities suspected of contributing to the funding of international
terrorism.

Having regard to that purpose and object, it cannot be considered that the regulation relates
specifically to international trade in that it is essentially intended to promote, facilitate or govern
trade.

Furthermore, although that regulation may indeed produce effects on international trade, it is
plainly not its purpose to give rise to direct and immediate effects of that nature.

The contested regulation could not, therefore, be based on the powers of the Community in the
sphere of the common commercial policy.

On the other hand, according to the Commission, in so far as the contested regulation prohibits
the transfer of economic resources to individuals in third countries, it falls within the ambit of the
provisions of the EC Treaty on free movement of capital and payments.

That assertion too must be rejected.

With regard, first of all, to Article 57(2) EC, the restrictive measures imposed by the contested
regulation do not fall within one of the categories of measures listed in that provision.

Nor can Article 60(1) EC furnish the basis for the contested regulation, for its ambit is determined
by that of Article 301 EC.

As has earlier been held in paragraph 167 above, that latter provision is not concerned with the
adoption of restrictive measures such as those at issue, which are notable for the absence of any
link to the governing regime of a third country.

As regards, finally, Article 60(2) EC, this provision does not include any Community competence
to that end, given that it does no more than enable the Member States to take, on certain
exceptional grounds, unilateral measures against a third country with regard to capital movements
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Giulia andERSA [2005] ECR I-3785, paragraph 75 and the case-law there cited).

A Community measure falls within the competence in the field of the common commercial policy
provided for in Article 133 EC only if it relates specifically to international trade in that it is
essentially intended to promote, facilitate or govern trade and has direct and immediate effects on
trade in the products concerned (see, inter alia, Case C-347/03 Regione autonoma Friuli-Venezia
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According to the Court’s settled case-law, the choice of legal basis for a Community measure
must rest on objective factors which are amenable to judicial review, including, in particular, the
aim and the content of the measure (see, inter alia, Case C-440/05 Commission v Council [2007]
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ECR I-9097, paragraph 61 and the case-law there cited).

That conclusion must be upheld.
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Likewise, Article 3 EU, referred to by the Court of First Instance in paragraphs 126 to 128 of Kadi
and 162 to 164 of Yusuf and Al Barakaat, in particular its second paragraph, cannot supply a base

In addition, Article 308 EC, being an integral part of an institutional system based on the principle
of conferred powers, cannot serve as a basis for widening the scope of Community powers beyond
the general framework created by the provisions of the EC Treaty as a whole and, in particular, by
those defining the tasks and the activities of the Community (Opinion 2/94, paragraph 30).

Furthermore, the coexistence of the Union and the Community as integrated but separate legal
orders, and the constitutional architecture of the pillars, as intended by the framers of the Treaties
now in force, referred to by the Court of First Instance in paragraphs 120 of Kadi and 156 of Yusuf
and Al Barakaat, constitute considerations of an institutional kind militating against any extension
of the bridge to articles of the EC Treaty other than those with which it explicitly creates a link.

That latter concept, having regard to its clear and precise wording, cannot on any view be
regarded as including the objectives of the CFSP.
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Recourse to that provision demands that the action envisaged should, on the one hand, relate to
the ‘operation of the common market’ and, on the other, be intended to attain ‘one of the objectives
of the Community’.
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With specific regard to Article 308 EC, if the position of the Court of First Instance were to be
accepted, that provision would allow, in the special context of Articles 60 EC and 301 EC, the
adoption of Community measures concerning not one of the objectives of the Community but one
of the objectives under the EU Treaty in the sphere of external relations, including the CFSP.
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The inevitable conclusion is that such a view runs counter to the very wording of Article 308 EC.

In point of fact, while it is correct to consider, as did the Court of First Instance, that a bridge has
been constructed between the actions of the Community involving economic measures under
Articles 60 EC and 301 EC and the objectives of the EU Treaty in the sphere of external relations,
including the CFSP, neither the wording of the provisions of the EC Treaty nor the structure of the
latter provides any foundation for the view that that bridge extends to other provisions of the EC
Treaty, in particular to Article 308 EC.
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In this regard it must be held that the judgments under appeal are indeed vitiated by an error of
law.

In those paragraphs, the Court of First Instance ruled that it was possible for the contested
regulation to be adopted on the joint basis of Articles 60 EC, 301 EC and 308 EC, on the ground
that, by reason of the bridge explicitly established between Community actions imposing economic
sanctions under Articles 60 EC and 301 EC, on the one hand, and the objectives of the EU Treaty
in the sphere of external relations, on the other, recourse to Article 308 EC in the particular context
envisaged by the two former articles is justified in order to attain such objectives, in this instance
the objective of the CFSP pursued by the contested regulation, that is to say, the campaign
against international terrorism and its funding.
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In the fourth place it is appropriate to examine the claims directed by Mr Kadi, in the second and
third parts of his first ground of appeal, against paragraphs 122 to 135 of Kadi, by Al Barakaat
against paragraphs 158 to 170 of Yusuf and Al Barakaat, and the Commission’s criticisms of those
same paragraphs of the judgments under appeal.
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and payments, subject to the power of the Council to require a Member State to amend or abolish such
measures.

international terrorism, where no connection whatsoever has been established with the governing
regime of a third State, with the result that the first condition for the applicability of Article 301 EC
was satisfied in the case in point.
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The effect of that error in law on the validity of the judgments under appeal will be considered
later, after the evaluation of the other claims raised against the explanations given in those
judgments concerning the possibility of including Article 308 EC in the legal basis of the contested
regulation jointly with Articles 60 EC and 301 EC.

Those other claims may be divided into two categories.

The first category includes, in particular, the first part of Mr Kadi’s first ground of appeal, in which
he argues that the Court of First Instance erred in law when it accepted that it was possible for
Article 308 EC to supplement the legal basis of the contested regulation formed by Articles 60 EC
and 301 EC. In his submission, those two latter articles cannot form the legal basis, even in part, of
the contested regulation because, according to the interpretation given by the Court of First
Instance itself, measures directed against persons or entities in no way linked to the governing
regime of a third country - the only persons to whom the contested regulation is addressed - do
not fall within the ambit of those articles.

That criticism may be compared with that made by the Commission, to the effect that, if it were to
be held that recourse to Article 308 EC could be allowed, it would have to be as the sole legal
basis, and not jointly with Articles 60 EC and 301 EC.

The second category includes the Commission’s criticisms of the Court of First Instance’s
decision, in paragraphs 116 and 121 of Kadi and 152 and 157 of Yusuf and Al Barakaat, that, for
the purposes of the application of Article 308 EC, the objective of the contested regulation, namely,
according to the Court of First Instance, the fight against international terrorism, and more
particularly the imposition of economic and financial sanctions, such as the freezing of funds, in
respect of individuals and entities suspected of contributing to the funding of terrorism, cannot be
made to refer to one of the objects which the EC Treaty entrusts to the Community.

The Commission maintains in this respect that the implementing measures imposed by the
contested regulation in the area of economic and financial sanctions fall, by their very nature,
within the scope of the objects of the Community, that is to say, first, the common commercial
policy and, second, the free movement of capital.

With regard to that first category of claims, it is to be borne in mind that Article 308 EC is designed
to fill the gap where no specific provisions of the Treaty confer on the Community institutions
express or implied powers to act, if such powers appear none the less to be necessary to enable
the Community to carry out its functions with a view to attaining one of the objectives laid down by
the Treaty (Opinion 2/94, paragraph 29).

The Court of First Instance correctly held that Article 308 EC could be included in the legal basis
of the contested regulation, jointly with Articles 60 EC and 301 EC.

The contested regulation, inasmuch as it imposes restrictive measures of an economic and
financial nature, plainly falls within the ambit ratione materiae of Articles 60 EC and 301 EC.

To that extent, the inclusion of those articles in the legal basis of the contested regulation was
therefore justified.

Furthermore, those provisions are part of the extension of a practice based, before the
introduction of Articles 60 EC and 301 EC by the Maastricht Treaty, on Article 113 of the EC Treaty
(now, after amendment, Article 133 EC) (see, to that effect, Case C-70/94 Werner [1995] ECR
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for any widening of Community powers beyond the objects of the Community.
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With regard to the other conditions for the applicability of Article 308 EC, the second category of
claims will now be considered.

218

The objective pursued by the contested regulation may be made to refer to one of the objectives
of the Community for the purpose of Article 308 EC, with the result that the adoption of that
regulation did not amount to disregard of the scope of Community powers stemming from the
provisions of the EC Treaty as a whole.

Contrary to what the Court of First Instance held in paragraphs 116 of Kadi and 152 of Yusuf and
Al Barakaat, that objective can be made to refer to one of the objects which the EC Treaty entrusts
to the Community. The judgments under appeal are therefore vitiated by an error of law on this
point also.
223

225

The objective pursued by the contested regulation is immediately to prevent persons associated
with Usama bin Laden, the Al-Qaeda network or the Taliban from having at their disposal any
financial or economic resources, in order to impede the financing of terrorist activities (Case
C-117/06 Möllendorf and Möllendorf-Niehuus [2007] ECR I-8361, paragraph 63).
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In this regard it may be recalled that, as explained in paragraph 203 above, Article 308 EC, being
an integral part of an institutional system based on the principle of conferred powers, cannot serve
as a basis for widening the scope of Community powers beyond the general framework created by
the provisions of the EC Treaty as a whole.

The United Kingdom takes the view that the purely instrumental specific objective of the contested
regulation, namely, the introduction of coercive economic measures, must be distinguished from
the underlying CFSP objective of maintaining international peace and security. That specific
objective contributes to the implicit Community objective underlying Articles 60 EC and 301 EC,
which is to supply effective means to put into effect, solely by coercive economic measures, acts
adopted under the CFSP.
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That objective falls within the scope of the objectives of the Community for the purpose of Article
308 EC, in particular those relating to the common commercial policy and the free movement of
capital.

220

The Commission maintains that, although Common Position 2002/402, which the contested
regulation is intended to put into effect, pursues the objective of the campaign against international
terrorism, an objective covered by the CFSP, that regulation must be considered to lay down an
implementing measure intended to impose economic and financial sanctions.

The claims in that first category must therefore be rejected as unfounded.
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Since Articles 60 EC and 301 EC do not, however, provide for any express or implied powers of
action to impose such measures on addressees in no way linked to the governing regime of a third
country such as those to whom the contested regulation applies, that lack of power, attributable to
the limited ambit ratione materiae of those provisions, could be made good by having recourse to
Article 308 EC as a legal basis for that regulation in addition to the first two provisions providing a
foundation for that measure from the point of view of its material scope, provided, however, that
the other conditions to which the applicability of Article 308 EC is subject had been satisfied.
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I-3189, paragraphs 8 to 10, and Case C-124/95 Centro-Com [1997] ECR I-81, paragraphs 28 and 29),
which consisted of entrusting to the Community the implementation of actions decided on in the
context of European political cooperation and involving the imposition of restrictive measures of an
economic nature in respect of third countries.
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That objective may be regarded as constituting an objective of the Community for the purpose of
Article 308 EC.

That interpretation is supported by Article 60(2) EC. Although the first paragraph thereof provides
the power, within strict limits, for Member States to take unilateral measures against a third country
with regard to capital movements and payments, that power may, as provided for by that
paragraph, be exercised only so long as Community measures have not been taken pursuant to
paragraph 1 of that article.

Implementing restrictive measures of an economic nature through the use of a Community
instrument does not go beyond the general framework created by the provisions of the EC Treaty
as a whole, because such measures by their very nature offer a link to the operation of the
common market, that link constituting another condition for the application of Article 308 EC, as set
out in paragraph 200 above.

If economic and financial measures such as those imposed by the contested regulation,
consisting of the, in principle generalised, freezing of all the funds and other economic resources
of the persons and entities concerned, were imposed unilaterally by every Member State, the
multiplication of those national measures might well affect the operation of the common market.
Such measures could have a particular effect on trade between Member States, especially with
regard to the movement of capital and payments, and on the exercise by economic operators of
their right of establishment. In addition, they could create distortions of competition, because any
differences between the measures unilaterally taken by the Member States could operate to the
advantage or disadvantage of the competitive position of certain economic operators although
there were no economic reasons for that advantage or disadvantage.

The Council’s statement in the fourth recital in the preamble to the contested regulation that
Community legislation was necessary ‘notably with a view to avoiding distortion of competition’ is
shown, therefore, to be relevant in this connection.

At this point it is appropriate to rule on the effect of the errors of law, recorded in paragraphs 196
and 223 above, on the validity of the judgments under appeal.

It is to be borne in mind that, according to case-law, if the grounds of a judgment of the Court of
First Instance reveal an infringement of Community law but its operative part appears well founded
on other legal grounds the appeal must be dismissed (see, in particular, Case C-167/04 P JCB
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Clearly the conclusion reached by the Court of First Instance in paragraphs 135 of Kadi and 158
of Yusuf and Al Barakaat concerning the legal basis of the contested regulation, that is to say, that
the Council was competent to adopt that regulation on the joint basis of Articles 60 EC, 301 EC
and 308 EC, appears justified on other legal grounds.

Although, as held in paragraphs 196 to 204 above, the inclusion of Article 308 EC in the legal
basis of the contested regulation cannot be justified by the fact that that measure pursued an
objective covered by the CFSP, that provision could nevertheless be held to provide a foundation
for the regulation because, as shown in paragraphs 225 to 231 above, that regulation could
legitimately be regarded as designed to attain an objective of the Community and as, furthermore,
linked to the operation of the common market within the meaning of Article 308 EC. Moreover,
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Service v Commission [2006] ECR I-8935, paragraph 186 and the case-law cited).

Inasmuch as they provide for Community powers to impose restrictive measures of an economic
nature in order to implement actions decided on under the CFSP, Articles 60 EC and 301 EC are
the expression of an implicit underlying objective, namely, that of making it possible to adopt such
measures through the efficient use of a Community instrument.
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Al Barakaat maintains that it is wrong not to consider the person whose funds are frozen as the
addressee of the act concerned, because the implementation of the decision must reasonably be
founded on a legal measure directed against the person in possession of the resources.
What is more, according to that appellant, it is contradictory to state, on the one hand, in
paragraph 112 of Yusuf and Al Barakaat, that the measures at issue were restrictive measures
directly affecting individuals or organisations and, on the other, in paragraph 188 of that judgment,
that those measures were not addressed to those individuals or organisations, but rather
constituted a kind of implementing measure addressed to other persons.
The Kingdom of Spain, the United Kingdom, the Council and the Commission broadly endorse the
analysis of the Court of First Instance.
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The Court of First Instance rightly held in paragraphs 184 to 188 of Yusuf and Al Barakaat that the
fact that the persons and entities who are the subject of the restrictive measures imposed by the
contested regulation are expressly named in Annex I thereto, so that they appear to be directly and
individually concerned by it, within the meaning of the fourth paragraph of Article 230 EC, does not
mean that that act is not of general application within the meaning of the second paragraph of
Article 249 EC or that it is not to be classified as a regulation.
In fact, while it is true that the contested regulation imposes restrictive measures on the persons
and entities whose names appear in the exhaustive list that constitutes Annex I thereto, a list
which is, moreover, regularly amended by the removal or addition of names, so that it is kept in
line with the summary list, the fact remains that the persons to whom it is addressed are
determined in a general and abstract manner.
The contested regulation, like Resolution 1390 (2002) which it is designed to put into effect, lays
down a prohibition, worded exceptionally broadly, of making available funds and economic
resources to those persons or entities (see, to that effect, Möllendorf and Möllendorf-Niehuus,
paragraphs 50 to 55).
As the Court of First Instance quite rightly held in paragraphs 186 and 188 of Yusuf and Al
Barakaat, that prohibition is addressed to whoever might actually hold the funds or economic
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Findings of the Court

By its second ground of appeal Al Barakaat complains that the Court of First Instance held, in
paragraph 188 of Yusuf and Al Barakaat, that the contested regulation satisfies the condition of
general application laid down in Article 249 EC, given that it is addressed in a general and abstract
manner to all persons who might actually hold funds belonging to one or more persons mentioned
in the Annex to the regulation.

Arguments of the parties

Concerning the ground of appeal relating to infringement of Article 249 EC

Accordingly, the grounds of appeal directed against the judgments under appeal inasmuch as by
the latter the Court of First Instance decided that Articles 60 EC, 301 EC and 308 EC constituted
the legal basis of the contested regulation must be dismissed in their entirety as unfounded.
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adding Article 308 EC to the legal basis of the contested regulation enabled the European Parliament to
take part in the decision-making process relating to the measures at issue which are specifically
aimed at individuals whereas, under Articles 60 EC and 301 EC, no role is provided for that
institution.
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In paragraph 60 of that judgment, the Court decided that a transaction such as that registration is
prohibited under Article 2(3) of the contested regulation if, in consequence of that transaction, an
economic resource would be made available to a person entered in that list, which would enable
that person to obtain funds, goods or services.

In the light of the foregoing, Al Barakaat’s ground of appeal relating to infringement of Article 249
EC must also be dismissed as unfounded.
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In the first part of his second ground of appeal, Mr Kadi maintains that inasmuch as the judgment
in Kadi takes a view, first, of the relationships between the United Nations and the members of that
organisation and, second, of the procedure for the application of resolutions of the Security
Council, it is vitiated by errors of law as regards the interpretation of the principles of international
law concerned, which gave rise to other errors of law in the assessment of the pleas in law relating
to breach of certain of the applicant’s specific fundamental rights.

That part contains five claims.

By his first claim, Mr Kadi argues that in paragraphs 183 and 184 of the judgment the Court of
First Instance erred in law in confusing the question of the primacy of the States’ obligations under
the Charter of the United Nations, enshrined in Article 103 thereof, with the related but separate
question of the binding effect of decisions of the Security Council laid down in Article 25 of that
Charter.

By his second claim, Mr Kadi complains that the Court of First Instance erred in law when, in
paragraphs 217 to 225 of that judgment, it took as its premiss that, like obligations under treaty
law, resolutions adopted by virtue of Chapter VII of the Charter of the United Nations must
automatically form part of the sphere of law and competence of the members of the United
Nations.

By the third claim, Mr Kadi alleges that the Court of First Instance erred in law when it held, in
paragraphs 212 to 225 and 283 and 284 of that judgment, that it had no power enabling it to
review the lawfulness of resolutions of the Security Council adopted by virtue of Chapter VII of the
Charter of the United Nations.

By the fourth claim, Mr Kadi maintains that the reasoning of the Court of First Instance in
paragraphs 225 to 232 of that judgment on the subject of jus cogens displays considerable
incoherence, in so far as, if it must prevail, the principle that resolutions of the Security Council
may not be the subject of judicial review and in support of this enjoy immunity from jurisdiction
would have to apply generally, and the matters covered by jus cogens would not then constitute an
exception to that principle.
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The heads of claim concerning the part of the judgments under appeal relating to the limits of the
review by the Community judicature, in the light of fundamental rights, of the internal lawfulness of
the contested regulation

Concerning the grounds of appeal relating to infringement of certain fundamental rights

That is how that prohibition falls to be applied in circumstances such as those of the case giving
rise to the judgment in Möllendorf and Möllendorf-Niehuus, which concerned the question whether
the contested regulation forbids the final registration of the transfer of ownership of real property in
a land register following the conclusion of a contract of sale if one of the purchasers is a natural
person appearing in the list in Annex I to the regulation.
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resources in question.
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Furthermore, he states that that head of claim is not a new ground of appeal but a development of
the fundamental proposition, raised in the notice of appeal, that the Community is bound, when it
decides to act by legislative means to give effect to a resolution of the Security Council, to ensure,
as a condition of the lawfulness of the legislation it intends thus to introduce, that that legislation
should observe the minimum criteria in the field of human rights.
By the first part of its third ground of appeal, Al Barakaat criticises the Court of First Instance’s
preliminary observations in Yusuf and Al Barakaat on the relationship between the international
legal order under the United Nations and the domestic legal order or the Community legal order
and on the extent of the review of lawfulness which the Court of First Instance had to carry out.
A resolution of the Security Council, binding per se in public international law, can have legal
effect vis-à-vis persons in a State only if it has been implemented in accordance with the law in
force.
In this appellant’s view, there are no legal grounds for inferring the existence of special treatment
or of an exception with regard to implementation of resolutions of the Security Council to the effect
that a Community regulation intended to carry out such implementation need not accord with
Community rules on the adoption of regulations.
Conversely, the French Republic, the Kingdom of the Netherlands, the United Kingdom and the
Council approve, in essence, the analysis made in that connection by the Court of First Instance in
the judgments under appeal and endorse the conclusion drawn therefrom that, so far as concerns
the internal lawfulness of the contested regulation, the latter, inasmuch as it puts into effect
resolutions adopted by the Security Council pursuant to Chapter VII of the Charter of the United
Nations, in principle escapes all review by the Community judicature, even concerning observance
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So long as the law of the United Nations offers no adequate protection for those whose claim that
their fundamental rights have been infringed, there must be a review of the measures adopted by
the Community in order to give effect to resolutions of the Security Council. According to Mr Kadi,
the re-examination procedure before the Sanctions Committee, based on diplomatic protection,
does not afford protection of human rights equivalent to that guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms, signed in Rome on 4
November 1950 (‘the ECHR’), as demanded by the European Court of Human Rights in
Bosphorus Hava Yollar Turizm ve Ticaret Anonim irketi v. Ireland of 30 June 2005, Reports of
Judgments and Decisions 2005-VI, § 155.
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Mr Kadi submits that that line of argument, an alternative to the arguments based on international
law, is raised in case the Court should hold that there is a conflict between the objectives of faithful
implementation of resolutions of the Security Council and the principles of due process or judicial
protection.

In his reply, referring to Bosphorus, Mr Kadi maintains, in addition, that Community law requires
all Community legislative measures to be subject to the judicial review carried out by the Court,
which also concerns observance of fundamental rights, even if the origin of the measure in
question is an act of international law such as a resolution of the Security Council.
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By the fifth claim, Mr Kadi argues that the fact that the Security Council has not established an
independent international court responsible for ruling, in law and on the facts, on actions brought
against individual decisions taken by the Sanctions Committee, does not mean that the Member
States have no lawful power, by adopting reasonable measures, to improve the finding of facts
underlying the imposition of sanctions and the identification of the persons affected by them, or
that the Member States are prohibited from creating an appropriate legal remedy by reason of the
latitude they enjoy in the performance of their obligations.
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The Commission takes the view that, given that, according to Article 24(2) of the Charter of the
United Nations, the Security Council is bound by the purposes and principles of the United
Nations, including, according to Article 1(3) of the Charter, the development of human rights and
their promotion, an act adopted by that body in breach of human rights, including the fundamental
rights of the individuals at issue, might be regarded as having been adopted ultra vires and,
therefore, as not binding on the Community.

In the Commission’s view, however, the Court of First Instance was right to hold that the
Community judicature cannot in principle review the validity of a resolution of the Security Council
in the light of the purposes and principles of the United Nations.

If, nevertheless, the Court were to accept that it could carry out such a review, the Commission
argues that the Court, as the judicature of an international organisation other than the United
Nations, could express itself on this question only if the breach of human rights was particularly
flagrant and glaring, referring here to Racke.
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The United Kingdom has brought a cross-appeal in this connection, seeking to have set aside the
parts of the judgments under appeal dealing with jus cogens, viz., paragraphs 226 to 231 of Kadi
and 277 to 281 of Yusuf and Al Barakaat.
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The Commission maintains that two reasons may justify not giving effect to an obligation to
implement resolutions of the Security Council such as those at issue, whose strict terms leave the
Community authorities no discretion in their implementation; they are, first, the case in which the
resolution concerned is contrary to jus cogens and, second, the case in which that resolution falls
outside the ambit of or violates the purposes and principles of the United Nations and was
therefore adopted ultra vires.

A norm may be classified as jus cogens only when no derogation from it is possible. The rights
invoked in the cases in point – the right to a fair hearing and the fight to respect for property – are,
however, subject to limitations and exceptions.
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Further, the French Republic, the Kingdom of the Netherlands, the United Kingdom and the
Commission consider that the Court of First Instance erred in law when it ruled that the
fundamental rights at issue in these cases fell within the scope of jus cogens.
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For their part, the French Republic and the Kingdom of the Netherlands suggest that the Court
should undertake a replacement of grounds, claiming that Mr Kadi’s and Al Barakaat’s pleas in law
relating to jus cogens should be dismissed by reason of the absolute lack of jurisdiction of the
Community judicature to carry out any review of resolutions of the Security Council, even in the
light of jus cogens.

They argue that the judgments under appeal, by allowing an exception in that regard, but without
identifying its legal basis, in particular under the provisions of the Treaty, are inconsistent,
inasmuch as the arguments excluding in a general manner the exercise of judicial review by the
Community judicature of resolutions of the Security Council also militate against the recognition of
powers to carry out such a review solely in the light of jus cogens.
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However, unlike the Court of First Instance, those parties take the view that no review of the
internal lawfulness of resolutions of the Security Council may be carried out by the Community
judicature. They therefore complain that the Court of First Instance decided that such review was
possible in the light of jus cogens.
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of fundamental rights, and so for that reason enjoys immunity from jurisdiction.
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In addition, the United Kingdom is of the view that Mr Kadi’s arguments that the lawfulness of any
legislation adopted by the Community institutions in order to give effect to a resolution of the
Security Council remains subject, by virtue of Community law, to full review by the Court,
regardless of its origin, constitute a new ground of appeal because they were put forward for the
first time in that appellant’s reply. That Member State submits that in accordance with Articles 42
(2) and 118 of the Rules of Procedure, those arguments must therefore be rejected.
In the alternative, the United Kingdom maintains that the special status of resolutions adopted
under Chapter VII of the Charter of the United Nations, as a result of the interaction of Articles 25,
48 and 103 of that Charter, recognised by Article 297 EC, implies that action taken by a Member
State to perform its obligations with a view to maintaining international peace and security is
protected against any action founded on Community law. The primacy of those obligations clearly
extends to principles of Community law of a constitutional nature.
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In point of fact, as Mr Kadi has stated, that is an additional argument supplementing the ground of
appeal set out earlier, at least implicitly, in the notice of appeal and closely connected to that
ground, to the effect that the Community, when giving effect to a resolution of the Security Council,
was bound to ensure, as a condition of the lawfulness of the legislation it intended thus to
introduce, that that legislation should observe the minimum criteria in the field of human rights
(see, to that effect, inter alia, the order in Case C-430/00 P Dürbeck v Commission [2001] ECR

279

The Court will now consider the heads of claim in which the appellants complain that the Court of
First Instance, in essence, held that it followed from the principles governing the relationship
between the international legal order under the United Nations and the Community legal order that
the contested regulation, since it is designed to give effect to a resolution adopted by the Security

I-8547, paragraph 17).

Before addressing the substance of the question, the Court finds it necessary to reject the
objection of inadmissibility raised by the United Kingdom in respect of the line of argument put
forward by Mr Kadi in his reply, to the effect that the lawfulness of any legislation adopted by the
Community institutions, including an act intended to give effect to a resolution of the Security
Council remains subject, by virtue of Community law, to full review by the Court, regardless of its
origin.
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Findings of the Court

That Member State maintains that, in Bosphorus, the Court did not declare that it had jurisdiction
to determine the validity of a regulation intended to give effect to a resolution of the Security
Council adopted under Chapter VII of the Charter of the United Nations, but did no more than
interpret the regulation concerned for the purpose of determining whether a measure laid down by
that regulation had to be applied by the authorities of a Member State in a given case. The French
Republic essentially agrees with that interpretation of Bosphorus.

With regard to the guidance given in Bosphorus, the Commission maintains that, in contrast to the
case giving rise to that judgment, the question of the lawfulness and possible nullity of the
resolution in question could arise with regard to the contested regulation if the Court were to rule
that the Community may not implement a binding resolution of the Security Council because the
standards applied by that body in the sphere of human rights, especially in respect of the right to
be heard, are insufficient.
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That is not, in the Commission’s view, the case here, owing to the existence of the re-examination
procedure before the Sanctions Committee and because it must be supposed that the Security
Council had weighed the requirements of international security at issue against the fundamental
rights concerned.
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It follows from all those considerations that the obligations imposed by an international agreement
cannot have the effect of prejudicing the constitutional principles of the EC Treaty, which include
the principle that all Community acts must respect fundamental rights, that respect constituting a
condition of their lawfulness which it is for the Court to review in the framework of the complete
system of legal remedies established by the Treaty.

In this regard it must be emphasised that, in circumstances such as those of these cases, the
review of lawfulness thus to be ensured by the Community judicature applies to the Community act
intended to give effect to the international agreement at issue, and not to the latter as such.

With more particular regard to a Community act which, like the contested regulation, is intended to
give effect to a resolution adopted by the Security Council under Chapter VII of the Charter of the
United Nations, it is not, therefore, for the Community judicature, under the exclusive jurisdiction
provided for by Article 220 EC, to review the lawfulness of such a resolution adopted by an
international body, even if that review were to be limited to examination of the compatibility of that
resolution with jus cogens.

However, any judgment given by the Community judicature deciding that a Community measure
intended to give effect to such a resolution is contrary to a higher rule of law in the Community
legal order would not entail any challenge to the primacy of that resolution in international law.

The Court has thus previously annulled a decision of the Council approving an international
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I-5659, paragraph 73 and case-law cited).

It is also clear from the case-law that respect for human rights is a condition of the lawfulness of
Community acts (Opinion 2/94, paragraph 34) and that measures incompatible with respect for
human rights are not acceptable in the Community (Case C-112/00 Schmidberger [2003] ECR

and Others [2007] ECR I-5305, paragraph 29 and case-law cited).

In addition, according to settled case-law, fundamental rights form an integral part of the general
principles of law whose observance the Court ensures. For that purpose, the Court draws
inspiration from the constitutional traditions common to the Member States and from the guidelines
supplied by international instruments for the protection of human rights on which the Member
States have collaborated or to which they are signatories. In that regard, the ECHR has special
significance (see, inter alia, Case C-305/05 Ordre des barreaux francophones et germanophone
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It is also to be recalled that an international agreement cannot affect the allocation of powers
fixed by the Treaties or, consequently, the autonomy of the Community legal system, observance
of which is ensured by the Court by virtue of the exclusive jurisdiction conferred on it by Article 220
EC, jurisdiction that the Court has, moreover, already held to form part of the very foundations of
the Community (see, to that effect, Opinion 1/91 [1991] ECR I-6079, paragraphs 35 and 71, and
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Case C-459/03 Commission v Ireland [2006] ECR I-4635, paragraph 123 and case-law cited).

In this connection it is to be borne in mind that the Community is based on the rule of law,
inasmuch as neither its Member States nor its institutions can avoid review of the conformity of
their acts with the basic constitutional charter, the EC Treaty, which established a complete system
of legal remedies and procedures designed to enable the Court of Justice to review the legality of
acts of the institutions (Case 294/83 Les Verts v Parliament [1986] ECR 1339, paragraph 23).

It must therefore be considered whether, as the Court of First Instance held, as a result of the
principles governing the relationship between the international legal order under the United
Nations and the Community legal order, any judicial review of the internal lawfulness of the
contested regulation in the light of fundamental freedoms is in principle excluded, notwithstanding
the fact that, as is clear from the decisions referred to in paragraphs 281 to 284 above, such
review is a constitutional guarantee forming part of the very foundations of the Community.
In this respect it is first to be borne in mind that the European Community must respect
international law in the exercise of its powers (Poulsen and Diva Navigation, paragraph 9, and
Racke, paragraph 45), the Court having in addition stated, in the same paragraph of the first of
those judgments, that a measure adopted by virtue of those powers must be interpreted, and its
scope limited, in the light of the relevant rules of international law.
Moreover, the Court has held that the powers of the Community provided for by Articles 177 EC to
181 EC in the sphere of cooperation and development must be exercised in observance of the
undertakings given in the context of the United Nations and other international organisations (Case
C-91/05 Commission v Council [2008] ECR I-0000, paragraph 65 and case-law cited).
Observance of the undertakings given in the context of the United Nations is required just as
much in the sphere of the maintenance of international peace and security when the Community
gives effect, by means of the adoption of Community measures taken on the basis of Articles 60
EC and 301 EC, to resolutions adopted by the Security Council under Chapter VII of the Charter of
the United Nations.
In the exercise of that latter power it is necessary for the Community to attach special importance
to the fact that, in accordance with Article 24 of the Charter of the United Nations, the adoption by
the Security Council of resolutions under Chapter VII of the Charter constitutes the exercise of the
primary responsibility with which that international body is invested for the maintenance of peace
and security at the global level, a responsibility which, under Chapter VII, includes the power to
determine what and who poses a threat to international peace and security and to take the
measures necessary to maintain or restore them.
Next, it is to be noted that the powers provided for in Articles 60 EC and 301 EC may be
exercised only in pursuance of the adoption of a common position or joint action by virtue of the
provisions of the EC Treaty relating to the CFSP which provides for action by the Community.
Although, because of the adoption of such an act, the Community is bound to take, under the EC
Treaty, the measures necessitated by that act, that obligation means, when the object is to
implement a resolution of the Security Council adopted under Chapter VII of the Charter of the
United Nations, that in drawing up those measures the Community is to take due account of the
terms and objectives of the resolution concerned and of the relevant obligations under the Charter
of the United Nations relating to such implementation.
Furthermore, the Court has previously held that, for the purposes of the interpretation of the
contested regulation, account must also be taken of the wording and purpose of Resolution
1390 (2002) which that regulation, according to the fourth recital in the preamble thereto, is
designed to implement (Möllendorf and Möllendorf-Niehuus, paragraph 54 and case-law cited).
It must however be noted that the Charter of the United Nations does not impose the choice of a
particular model for the implementation of resolutions adopted by the Security Council under
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agreement after considering the internal lawfulness of the decision in the light of the agreement in
question and finding a breach of a general principle of Community law, in that instance the general
principle of non-discrimination (Case C-122/95 Germany v Council [1998] ECR I-973).

Council under Chapter VII of the Charter of the United Nations affording no latitude in that respect, could
not be subject to judicial review of its internal lawfulness, save with regard to its compatibility with
the norms of jus cogens, and therefore to that extent enjoyed immunity from jurisdiction.
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Those provisions cannot, however, be understood to authorise any derogation from the principles
of liberty, democracy and respect for human rights and fundamental freedoms enshrined in Article
6(1) EU as a foundation of the Union.

Article 307 EC may in no circumstances permit any challenge to the principles that form part of
the very foundations of the Community legal order, one of which is the protection of fundamental
rights, including the review by the Community judicature of the lawfulness of Community measures
as regards their consistency with those fundamental rights.

Nor can an immunity from jurisdiction for the contested regulation with regard to the review of its
compatibility with fundamental rights, arising from the alleged absolute primacy of the resolutions
of the Security Council to which that measure is designed to give effect, find any basis in the place
that obligations under the Charter of the United Nations would occupy in the hierarchy of norms
within the Community legal order if those obligations were to be classified in that hierarchy.

Article 300(7) EC provides that agreements concluded under the conditions set out in that article
are to be binding on the institutions of the Community and on Member States.

Thus, by virtue of that provision, supposing it to be applicable to the Charter of the United Nations,
the latter would have primacy over acts of secondary Community law (see, to that effect, Case
C-308/06 Intertanko and Others [2008] ECR I-0000, paragraph 42 and case-law cited).

That primacy at the level of Community law would not, however, extend to primary law, in
particular to the general principles of which fundamental rights form part.

That interpretation is supported by Article 300(6) EC, which provides that an international
agreement may not enter into force if the Court has delivered an adverse opinion on its
compatibility with the EC Treaty, unless the latter has previously been amended.
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It is true also that Article 297 EC implicitly permits obstacles to the operation of the common
market when they are caused by measures taken by a Member State to carry out the international
obligations it has accepted for the purpose of maintaining international peace and security.
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Admittedly, the Court has previously recognised that Article 234 of the EC Treaty (now, after
amendment, Article 307 EC) could, if the conditions for application have been satisfied, allow
derogations even from primary law, for example from Article 113 of the EC Treaty on the common
commercial policy (see, to that effect, Centro-Com, paragraphs 56 to 61).
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In addition and in any event, the question of the Court’s jurisdiction to rule on the lawfulness of the
contested regulation has arisen in fundamentally different circumstances.
As noted above in paragraphs 281 to 284, the review by the Court of the validity of any
Community measure in the light of fundamental rights must be considered to be the expression, in
a community based on the rule of law, of a constitutional guarantee stemming from the EC Treaty
as an autonomous legal system which is not to be prejudiced by an international agreement.
The question of the Court’s jurisdiction arises in the context of the internal and autonomous legal
order of the Community, within whose ambit the contested regulation falls and in which the Court
has jurisdiction to review the validity of Community measures in the light of fundamental rights.
It has in addition been maintained that, having regard to the deference required of the Community
institutions vis-à-vis the institutions of the United Nations, the Court must forgo the exercise of any
review of the lawfulness of the contested regulation in the light of fundamental rights, even if such
review were possible, given that, under the system of sanctions set up by the United Nations,
having particular regard to the re-examination procedure which has recently been significantly
improved by various resolutions of the Security Council, fundamental rights are adequately
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In the instant case it must be declared that the contested regulation cannot be considered to be
an act directly attributable to the United Nations as an action of one of its subsidiary organs
created under Chapter VII of the Charter of the United Nations or an action falling within the
exercise of powers lawfully delegated by the Security Council pursuant to that chapter.

By contrast, in paragraph 151 of Behrami and Behrami v. France and Saramati v. France,
Germany and Norway, the European Court of Human Rights stated that in the case leading to its
judgment in Bosphorus Hava Yollar Turizm ve Ticaret Anonim irketi v. Ireland, concerning a
seizure measure carried out by the authorities of the respondent State on its territory following a
decision by one of its ministers, it had recognised its competence, notably ratione personae, vis-àvis the respondent State, despite the fact that the source of the contested measure was a
Community regulation taken, in its turn, pursuant to a resolution of the Security Council.
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While, in certain cases before it the European Court of Human Rights has declined jurisdiction
ratione personae, those cases involved actions directly attributable to the United Nations as an
organisation of universal jurisdiction fulfilling its imperative collective security objective, in particular
actions of a subsidiary organ of the UN created under Chapter VII of the Charter of the United
Nations or actions falling within the exercise of powers lawfully delegated by the Security Council
pursuant to that chapter, and not actions ascribable to the respondent States before that court,
those actions not, moreover, having taken place in the territory of those States and not resulting
from any decision of the authorities of those States.
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What is more, such immunity from jurisdiction for a Community measure like the contested
regulation, as a corollary of the principle of the primacy at the level of international law of
obligations under the Charter of the United Nations, especially those relating to the implementation
of resolutions of the Security Council adopted under Chapter VII of the Charter, cannot find a basis
in the EC Treaty.
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In this respect, it is to be found that, as the European Court of Human Rights itself has noted,
there exists a fundamental difference between the nature of the measures concerned by those
decisions, with regard to which that court declined jurisdiction to carry out a review of consistency
with the ECHR, and the nature of other measures with regard to which its jurisdiction would seem
to be unquestionable (see Behrami and Behrami v. France and Saramati v. France, Germany and
Norway of 2 May 2007, not yet published in the Reports of Judgments and Decisions, §151).
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It follows from all those considerations that it is not a consequence of the principles governing the
international legal order under the United Nations that any judicial review of the internal lawfulness
of the contested regulation in the light of fundamental freedoms is excluded by virtue of the fact
that that measure is intended to give effect to a resolution of the Security Council adopted under
Chapter VII of the Charter of the United Nations.

It has however been maintained before the Court, in particular at the hearing, that the Community
judicature ought, like the European Court of Human Rights, which in several recent decisions has
declined jurisdiction to review the compatibility of certain measures taken in the implementing of
resolutions adopted by the Security Council under Chapter VII of the Charter of the United Nations,
to refrain from reviewing the lawfulness of the contested regulation in the light of fundamental
freedoms, because that regulation is also intended to give effect to such resolutions.
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Chapter VII of the Charter, since they are to be given effect in accordance with the procedure applicable
in that respect in the domestic legal order of each Member of the United Nations. The Charter of
the United Nations leaves the Members of the United Nations a free choice among the various
possible models for transposition of those resolutions into their domestic legal order.
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It follows that there is no longer any need to examine the heads of claim directed against that part
of the judgments under appeal relating to review of the contested regulation in the light of the rules
of international law falling within the ambit of jus cogens and that it is, therefore, no longer
necessary to examine the United Kingdom’s cross-appeal on this point either.
Furthermore, given that in the latter part of the judgments under appeal, relating to the specific
fundamental rights invoked by the appellants, the Court of First Instance confined itself to
examining the lawfulness of the contested regulation in the light of those rules alone, when it was
its duty to carry out an examination, in principle a full examination, in the light of the fundamental
rights forming part of the general principles of Community law, the latter part of those judgments
must also be set aside.
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In this connection it may be observed, first of all, that if in fact, as a result of the Security Council’s
adoption of various resolutions, amendments have been made to the system of restrictive
measures set up by the United Nations with regard both to entry in the summary list and to
removal from it [see, in particular, Resolutions 1730 (2006) of 19 December 2006, and 1735
(2006) of 22 December 2006], those amendments were made after the contested regulation had
been adopted so that, in principle, they cannot be taken into consideration in these appeals.

In any event, the existence, within that United Nations system, of the re-examination procedure
before the Sanctions Committee, even having regard to the amendments recently made to it,
cannot give rise to generalised immunity from jurisdiction within the internal legal order of the
Community.

Indeed, such immunity, constituting a significant derogation from the scheme of judicial protection
of fundamental rights laid down by the EC Treaty, appears unjustified, for clearly that reexamination procedure does not offer the guarantees of judicial protection.

In that regard, although it is now open to any person or entity to approach the Sanctions
Committee directly, submitting a request to be removed from the summary list at what is called the
‘focal’ point, the fact remains that the procedure before that Committee is still in essence
diplomatic and intergovernmental, the persons or entities concerned having no real opportunity of
asserting their rights and that committee taking its decisions by consensus, each of its members
having a right of veto.

The Guidelines of the Sanctions Committee, as last amended on 12 February 2007, make it plain
that an applicant submitting a request for removal from the list may in no way assert his rights
himself during the procedure before the Sanctions Committee or be represented for that purpose,
the Government of his State of residence or of citizenship alone having the right to submit
observations on that request.

Moreover, those Guidelines do not require the Sanctions Committee to communicate to the
applicant the reasons and evidence justifying his appearance in the summary list or to give him
access, even restricted, to that information. Last, if that Committee rejects the request for removal
from the list, it is under no obligation to give reasons.

It follows from the foregoing that the Community judicature must, in accordance with the powers
conferred on it by the EC Treaty, ensure the review, in principle the full review, of the lawfulness of
all Community acts in the light of the fundamental rights forming an integral part of the general
principles of Community law, including review of Community measures which, like the contested
regulation, are designed to give effect to the resolutions adopted by the Security Council under
Chapter VII of the Charter of the United Nations.

The Court of First Instance erred in law, therefore, when it held, in paragraphs 212 to 231 of Kadi
and 263 to 282 of Yusuf and Al Barakaat, that it followed from the principles governing the
relationship between the international legal order under the United Nations and the Community
legal order that the contested regulation, since it is designed to give effect to a resolution adopted
by the Security Council under Chapter VII of the Charter of the United Nations affording no latitude
in that respect, must enjoy immunity from jurisdiction so far as concerns its internal lawfulness
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In this regard, in the light of the actual circumstances surrounding the inclusion of the appellants’
names in the list of persons and entities covered by the restrictive measures contained in Annex I
to the contested regulation, it must be held that the rights of the defence, in particular the right to
be heard, and the right to effective judicial review of those rights, were patently not respected.
According to settled case-law, the principle of effective judicial protection is a general principle of
Community law stemming from the constitutional traditions common to the Member States, which
has been enshrined in Articles 6 and 13 of the ECHR, this principle having furthermore been
reaffirmed by Article 47 of the Charter of fundamental rights of the European Union, proclaimed on
7 December 2000 in Nice (OJ 2000 C 364, p. 1) (see, to this effect, Case C-432/05 Unibet [2007]
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It is appropriate to examine, first, the claims made by Mr Kadi and Al Barakaat with regard to the
breach of the rights of the defence, in particular the right to be heard, and of the right to effective
judicial review, caused by the measures for the freezing of funds as they were imposed on the
appellants by the contested regulation.
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ECR I-5425, paragraphs 462 and 463), it must be held in this instance that the effectiveness of
judicial review, which it must be possible to apply to the lawfulness of the grounds on which, in
these cases, the name of a person or entity is included in the list forming Annex I to the contested
regulation and leading to the imposition on those persons or entities of a body of restrictive

C-205/02 P to C-208/02 P and C-213/02 P Dansk Rørindustri and Others v Commission [2005]

In addition, having regard to the Court’s case-law in other fields (see, inter alia, Case 222/86
Heylens and Others [1987] ECR 4097, paragraph 15, and Joined Cases C-189/02 P, C-202/02 P,

ECR I-2271, paragraph 37).

In the circumstances, the Court considers that the actions for annulment of the contested
regulation brought by the appellants are ready for judgment and that it is necessary to give final
judgment in them.

As provided in the second sentence of the first paragraph of Article 61 of the Statute of the Court
of Justice, the latter, when it quashes the decision of the Court of First Instance, may give final
judgment in the matter where the state of proceedings so permits.
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The appellants’ grounds of appeal are therefore well founded on that point, with the result that the
judgments under appeal must be set aside in this respect.
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According to the Commission, so long as under that system of sanctions the individuals or entities
concerned have an acceptable opportunity to be heard through a mechanism of administrative
review forming part of the United Nations legal system, the Court must not intervene in any way
whatsoever.
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Concerning the actions before the Court of First Instance

save with regard to its compatibility with the norms of jus cogens.
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In addition, with regard to a Community measure intended to give effect to a resolution adopted
by the Security Council in connection with the fight against terrorism, overriding considerations to
do with safety or the conduct of the international relations of the Community and of its Member
States may militate against the communication of certain matters to the persons concerned and,
therefore, against their being heard on those matters.

However, that does not mean, with regard to the principle of effective judicial protection, that
restrictive measures such as those imposed by the contested regulation escape all review by the
Community judicature once it has been claimed that the act laying them down concerns national
security and terrorism.

In such a case, it is none the less the task of the Community judicature to apply, in the course of
the judicial review it carries out, techniques which accommodate, on the one hand, legitimate
security concerns about the nature and sources of information taken into account in the adoption
of the act concerned and, on the other, the need to accord the individual a sufficient measure of
procedural justice (see, to that effect, the judgment of the European Court of Human Rights in
Chahal v. United Kingdom of 15 November 1996, Reports of Judgments and Decisions 1996-V, §
131).

In the circumstances, the inevitable conclusion is, first of all, that neither the contested regulation
nor Common Position 2002/402 to which the former refers provides for a procedure for
communicating the evidence justifying the inclusion of the names of the persons concerned in
Annex I to that regulation and for hearing those persons, either at the same time as that inclusion
or later.
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It must, therefore, be held that the contested regulation, in so far as it concerns the appellants,
was adopted without any guarantee being given as to the communication of the inculpatory
evidence against them or as to their being heard in that connection, so that it must be found that
that regulation was adopted according to a procedure in which the appellants’ rights of defence
were not observed, which has had the further consequence that the principle of effective judicial
protection has been infringed.
It follows from all the foregoing considerations that the pleas in law raised by Mr Kadi and Al
Barakaat in support of their actions for annulment of the contested regulation and alleging breach
of their rights of defence, especially the right to be heard, and of the principle of effective judicial
protection, are well founded.
Second, the Court will now examine the plea raised by Mr Kadi with regard to breach of the right
to respect for property entailed by the freezing measures imposed on him by virtue of the
contested regulation.
According to settled case-law, the right to property is one of the general principles of Community
law. It is not, however, absolute, but must be viewed in relation to its function in society.
Consequently, the exercise of the right to property may be restricted, provided that those
restrictions in fact correspond to objectives of public interest pursued by the Community and do not
constitute, in relation to the aim pursued, a disproportionate and intolerable interference, impairing
the very substance of the right so guaranteed (see, in particular, Regione autonoma Friuli-Venezia
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In order to attain the objective pursued by that regulation, such measures must, by their very
nature, take advantage of a surprise effect and, as the Court has previously stated, apply with
immediate effect (Möllendorf and Möllendorf-Niehuus, paragraph 63).

340

The Court cannot, therefore, do other than find that it is not able to undertake the review of the
lawfulness of the contested regulation in so far as it concerns the appellants, with the result that it
must be held that, for that reason too, the fundamental right to an effective legal remedy which
they enjoy has not, in the circumstances, been observed.

As the Court of First Instance stated in paragraph 308 of Yusuf and Al Barakaat, such prior
communication would be liable to jeopardise the effectiveness of the freezing of funds and
resources imposed by that regulation.
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In addition, given the failure to inform them of the evidence adduced against them and having
regard to the relationship, referred to in paragraphs 336 and 337 above, between the rights of the
defence and the right to an effective legal remedy, the appellants were also unable to defend their
rights with regard to that evidence in satisfactory conditions before the Community judicature, with
the result that it must be held that their right to an effective legal remedy has also been infringed.
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So far as concerns the rights of the defence, in particular the right to be heard, with regard to
restrictive measures such as those imposed by the contested regulation, the Community
authorities cannot be required to communicate those grounds before the name of a person or
entity is entered in that list for the first time.
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Nor were the Community authorities bound to hear the appellants before their names were
included for the first time in the list set out in Annex I to that regulation, for reasons also connected
to the objective pursued by the contested regulation and to the effectiveness of the measures
provided by the latter.

Because the Council neither communicated to the appellants the evidence used against them to
justify the restrictive measures imposed on them nor afforded them the right to be informed of that
evidence within a reasonable period after those measures were enacted, the appellants were not
in a position to make their point of view in that respect known to advantage. Therefore, the
appellants’ rights of defence, in particular the right to be heard, were not respected.
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It is not indeed denied that no information was supplied in that connection to the appellants,
whether in Regulation No 467/2001 as amended by Regulations Nos 2062/2001 and 2199/2001,
their names being mentioned for the first time in a list of persons, entities or bodies to whom and to
which a measure freezing funds applies, in the contested regulation or at some later stage.

347

Observance of that obligation to communicate the grounds is necessary both to enable the
persons to whom restrictive measures are addressed to defend their rights in the best possible
conditions and to decide, with full knowledge of the relevant facts, whether there is any point in
their applying to the Community judicature (see, to that effect, Heylens and Others, paragraph 15),
and to put the latter fully in a position in which it may carry out the review of the lawfulness of the
Community measure in question which is its duty under the EC Treaty.
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Last, it must be stated that that infringement has not been remedied in the course of these
actions. Indeed, given that, according to the fundamental position adopted by the Council, no
evidence of that kind may be the subject of investigation by the Community judicature, the Council
has adduced no evidence to that effect.

It has next to be pointed out that the Council at no time informed the appellants of the evidence
adduced against them that allegedly justified the inclusion of their names for the first time in Annex
I to the contested regulation and, consequently, the imposition of the restrictive measures laid
down by the latter.
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measures, means that the Community authority in question is bound to communicate those grounds to
the person or entity concerned, so far as possible, either when that inclusion is decided on or, at
the very least, as swiftly as possible after that decision in order to enable those persons or entities
to exercise, within the periods prescribed, their right to bring an action.
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In the case in point, the restrictive measures laid down by the contested regulation contribute to
the implementation, at Community level, of the restrictive measures decided on by the Security
Council against Usama bin Laden, members of the Al-Qaeda organisation and the Taliban and
other individuals, groups, undertakings and entities associated with them.

With reference to an objective of general interest as fundamental to the international community
as the fight by all means, in accordance with the Charter of the United Nations, against the threats
to international peace and security posed by acts of terrorism, the freezing of the funds, financial
assets and other economic resources of the persons identified by the Security Council or the
Sanctions Committee as being associated with Usama bin Laden, members of the Al-Qaeda
organisation and the Taliban cannot per se be regarded as inappropriate or disproportionate (see,
to that effect, Bosphorus, paragraph 26, and the judgment of the European Court of Human Rights
in Bosphorus Hava Yollar Turizm ve Ticaret Anonim irketi v. Ireland, § 167).

363

It follows from all the foregoing that the contested regulation, so far as it concerns the appellants,
must be annulled.
However, the annulment to that extent of the contested regulation with immediate effect would be
capable of seriously and irreversibly prejudicing the effectiveness of the restrictive measures
imposed by the regulation and which the Community is required to implement, because in the
interval preceding its replacement by a new regulation Mr Kadi and Al Barakaat might take steps
seeking to prevent measures freezing funds from being applied to them again.
Furthermore, in so far as it follows from this judgment that the contested regulation must be
annulled so far as concerns the appellants, by reason of breach of principles applicable in the
procedure followed when the restrictive measures introduced by that regulation were adopted, it
cannot be excluded that, on the merits of the case, the imposition of those measures on the
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373

374

The plea raised by Mr Kadi that his fundamental right to respect for property has been infringed is
therefore well founded.

371

362

It must therefore be held that, in the circumstances of the case, the imposition of the restrictive
measures laid down by the contested regulation in respect of Mr Kadi, by including him in the list
contained in Annex I to that regulation, constitutes an unjustified restriction of his right to property.

370

As the Court has already held in connection with another Community system of restrictive
measures of an economic nature also giving effect to resolutions adopted by the Security Council
under Chapter VII of the Charter of the United Nations, the importance of the aims pursued by a
Community act is such as to justify negative consequences, even of a substantial nature, for some
operators, including those who are in no way responsible for the situation which led to the adoption
of the measures in question, but who find themselves affected, particularly as regards their
property rights (see, to that effect, Bosphorus, paragraphs 22 and 23).

The contested regulation, in so far as it concerns Mr Kadi, was adopted without furnishing any
guarantee enabling him to put his case to the competent authorities, in a situation in which the
restriction of his property rights must be regarded as significant, having regard to the general
application and actual continuation of the freezing measures affecting him.

369

361

It is to be borne in mind in this respect that the applicable procedures must also afford the person
concerned a reasonable opportunity of putting his case to the competent authorities. In order to
ascertain whether this condition, which constitutes a procedural requirement inherent in Article 1 of
Protocol No 1 to the ECHR, has been satisfied, a comprehensive view must be taken of the
applicable procedures (see, to that effect, the judgment of the European Court of Human Rights in
Jokela v. Finland of 21 May 2002, Reports of Judgments and Decisions 2002-IV, § 45 and caselaw cited, and § 55).

368

In this respect, according to the case-law of the European Court of Human Rights, there must
also exist a reasonable relationship of proportionality between the means employed and the aim
sought to be realised. The Court must determine whether a fair balance has been struck between
the demands of the public interest and the interest of the individuals concerned. In so doing, the
Court recognises that the legislature enjoys a wide margin of appreciation, with regard both to
choosing the means of enforcement and to ascertaining whether the consequences of
enforcement are justified in the public interest for the purpose of achieving the object of the law in
question [see, to that effect, in particular, European Court of Human Rights, judgment in J.A. Pye
(Oxford) Ltd. and J.A. Pye (Oxford) Land Ltd. v. United Kingdom of 30 August 2007, Reports of
Judgments and Decisions 2007-0000, §§ 55 and 75].
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In addition, it must be considered whether, when that regulation was applied to Mr Kadi, his right
to property was respected in the circumstances of the case.
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The question therefore arises whether that restriction of the exercise of Mr Kadi’s right to property
can be justified.

359

It must therefore be found that the restrictive measures imposed by the contested regulation
constitute restrictions of the right to property which might, in principle, be justified.

366

That freezing measure constitutes a temporary precautionary measure which is not supposed to
deprive those persons of their property. It does, however, undeniably entail a restriction of the
exercise of Mr Kadi’s right to property that must, moreover, be classified as considerable, having
regard to the general application of the freezing measure and the fact that it has been applied to
him since 20 October 2001.
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It is further to be noted that the resolutions of the Security Council to which the contested
regulation is intended to give effect provide for a mechanism for the periodic re-examination of the
general system of measures they enact and also for a procedure enabling the persons concerned
at any time to submit their case to the Sanctions Committee for re-examination, by means of a
request that may now be made direct to the Committee at what is called the ‘focal’ point.

Next, it falls to be examined whether the freezing measure provided by the contested regulation
amounts to disproportionate and intolerable interference impairing the very substance of the
fundamental right to respect for the property of persons who, like Mr Kadi, are mentioned in the list
set out in Annex I to that regulation.
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In order to assess the extent of the fundamental right to respect for property, a general principle of
Community law, account is to be taken of, in particular, Article 1 of the First Additional Protocol to
the ECHR, which enshrines that right.

On this point, it is also to be taken into consideration that the contested regulation, in the version
amended by Regulation No 561/2003, adopted following Resolution 1452 (2002), provides, among
other derogations and exemptions, that, on a request made by an interested person, and unless
the Sanctions Committee expressly objects, the competent national authorities may declare the
freezing of funds to be inapplicable to the funds necessary to cover basic expenses, including
payments for foodstuffs, rent, medicines and medical treatment, taxes or public utility charges. In
addition, funds necessary for any ‘extraordinary expense’ whatsoever may be unfrozen, on the
express authorisation of the Sanctions Committee.
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Giulia and ERSA, paragraph 119 and case-law cited; see also, to that effect in the context of a system
of restrictive measures, Bosphorus, paragraph 21).
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In those circumstances, Article 231 EC will be correctly applied in maintaining the effects of the
contested regulation, so far as concerns the appellants, for a period that may not exceed three
months running from the date of delivery of this judgment.

376

Because Mr Kadi and Al Barakaat’s appeals must be upheld and because the contested
regulation must be annulled in so far as it concerns the appellants, the Council and the
Commission must each be ordered to pay, in addition to their own costs, half of those incurred by
Mr Kadi and Al Barakaat, both at first instance and in the present proceedings, in accordance with
the forms of order sought to that effect by the appellants.

The United Kingdom of Great Britain and Northern Ireland is to bear its own costs both at first
instance and in the appeals.

The Kingdom of Spain, the French Republic and the Kingdom of the Netherlands are to bear their
own costs relating to the appeals.
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Annuls Council Regulation (EC) No 881/2002 of 27 May 2002 imposing certain specific
restrictive measures directed against certain persons and entities associated with
Usama bin Laden, the Al-Qaeda network and the Taliban, and repealing Council
Regulation (EC) No 467/2001 prohibiting the export of certain goods and services to
Afghanistan, strengthening the flight ban and extending the freeze of funds and other
financial resources in respect of the Taliban of Afghanistan, in so far as it concerns
Mr Kadi and the Al Barakaat International Foundation;

Orders the effects of Regulation No 881/2002 to be maintained, so far as concerns Mr
Kadi and the Al Barakaat International Foundation, for a period that may not exceed
three months running from the date of delivery of this judgment;

Orders the Council of the European Union and the Commission of the European

3.

4.

T-306/01 Yusuf and Al Barakaat International Foundation v Council and Commission;

Sets aside the judgments of the Court of First Instance of the European Communities
of 21 September 2005 in Case T-315/01 Kadi v Council and Commission and Case

2.

1.

On those grounds, the Court (Grand Chamber) hereby:

Under the first paragraph of Article 122 of the Rules of Procedure, where the appeal is well
founded and the Court of Justice itself gives final judgment in the case, it is to make a decision as
to costs. Under Article 69(2) of the Rules of Procedure, applicable to appeal proceedings by virtue
of Article 118 thereof, the unsuccessful party is to be ordered to pay the costs if they have been
applied for in the successful party’s pleadings. The first paragraph of Article 69(4) provides that the
Member States which have intervened in the proceedings are to bear their own costs.
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Costs

Having regard to those considerations, the effects of the contested regulation, in so far as it
includes the names of the appellants in the list forming Annex I thereto, must, by virtue of Article
231 EC, be maintained for a brief period to be fixed in such a way as to allow the Council to
remedy the infringements found, but which also takes due account of the considerable impact of
the restrictive measures concerned on the appellants’ rights and freedoms.
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appellants may for all that prove to be justified.
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Orders the Kingdom of Spain, the French Republic and the Kingdom of the
Netherlands to bear their own costs.

6.

* Languages of the case: English and Swedish.

Signatures

Orders the United Kingdom of Great Britain and Northern Ireland to bear its own costs
both at first instance and in these appeals;

5.

Communities each to pay, in addition to their own costs, half of those incurred by Mr Kadi
and Al Barakaat International Foundation both at first instance and in these appeals;
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