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The International Centre for Settlement of Investment Disputes
(ICSID or the Centre) is established by the Convention on the Settlement of Investment Disputes between States and Nationals of Other
States (the ICSID Convention or the Convention). The Convention was
formulated by the Executive Directors of the International Bank for
Reconstruction and Development (the World Bank). On March 18,
1965, the Executive Directors submitted the Convention, with an
accompanying Report, to member governments of the World Bank for
their consideration of the Convention with a view to its signature and
ratification. The Convention entered into force on October 14, 1966,
when it had been ratified by 20 countries. As at April 10, 2006, 143
countries have ratified the Convention to become Contracting States.
In accordance with the provisions of the Convention, ICSID provides facilities for conciliation and arbitration of investment disputes
between Contracting States and nationals of other Contracting States.
The provisions of the ICSID Convention are complemented by Regulations and Rules adopted by the Administrative Council of the Centre
pursuant to Article 6(1)(a)–(c) of the Convention (the ICSID Regulations and Rules).
The ICSID Regulations and Rules comprise Administrative and
Financial Regulations; Rules of Procedure for the Institution of Conciliation and Arbitration Proceedings (Institution Rules); Rules of Procedure
for Conciliation Proceedings (Conciliation Rules); and Rules of Procedure for Arbitration Proceedings (Arbitration Rules). The latest amendments of the ICSID Regulations and Rules adopted by the Administrative
Council of the Centre came into effect on April 10, 2006.
Reprinted in this booklet are the ICSID Convention, the Report of
the Executive Directors of the World Bank on the Convention, and the
ICSID Regulations and Rules as amended effective April 10, 2006.
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Considering the need for international cooperation for economic
development, and the role of private international investment therein;
Bearing in mind the possibility that from time to time disputes
may arise in connection with such investment between Contracting
States and nationals of other Contracting States;
Recognizing that while such disputes would usually be subject to
national legal processes, international methods of settlement may be
appropriate in certain cases;
Attaching particular importance to the availability of facilities for
international conciliation or arbitration to which Contracting States
and nationals of other Contracting States may submit such disputes if
they so desire;
Desiring to establish such facilities under the auspices of the International Bank for Reconstruction and Development;
Recognizing that mutual consent by the parties to submit such disputes to conciliation or to arbitration through such facilities constitutes
a binding agreement which requires in particular that due consideration be given to any recommendation of conciliators, and that any arbitral award be complied with; and
Declaring that no Contracting State shall by the mere fact of its ratification, acceptance or approval of this Convention and without its
consent be deemed to be under any obligation to submit any particular
dispute to conciliation or arbitration,
Have agreed as follows:

The Contracting States

Preamble

CONVENTION ON THE
SETTLEMENT OF INVESTMENT DISPUTES
BETWEEN STATES AND NATIONALS
OF OTHER STATES
Convention

Convention

12

12

The President of the Bank shall be ex officio Chairman of the
Administrative Council (hereinafter called the Chairman) but shall

Article 5

(1) The Administrative Council shall be composed of one representative of each Contracting State. An alternate may act as representative in case of his principal’s absence from a meeting or inability to act.
(2) In the absence of a contrary designation, each governor and
alternate governor of the Bank appointed by a Contracting State shall
be ex officio its representative and its alternate respectively.

Article 4

Section 2
The Administrative Council

The Centre shall have an Administrative Council and a Secretariat
and shall maintain a Panel of Conciliators and a Panel of Arbitrators.

Article 3

The seat of the Centre shall be at the principal office of the International Bank for Reconstruction and Development (hereinafter called
the Bank). The seat may be moved to another place by decision of the
Administrative Council adopted by a majority of two-thirds of its
members.

Article 2

(1) There is hereby established the International Centre for Settlement of Investment Disputes (hereinafter called the Centre).
(2) The purpose of the Centre shall be to provide facilities for conciliation and arbitration of investment disputes between Contracting
States and nationals of other Contracting States in accordance with the
provisions of this Convention.

Article 1

Section 1
Establishment and Organization

Chapter I
International Centre for
Settlement of Investment Disputes
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(1) The Administrative Council shall hold an annual meeting and
such other meetings as may be determined by the Council, or convened
by the Chairman, or convened by the Secretary-General at the request
of not less than five members of the Council.
(2) Each member of the Administrative Council shall have one
vote and, except as otherwise herein provided, all matters before the
Council shall be decided by a majority of the votes cast.
(3) A quorum for any meeting of the Administrative Council shall
be a majority of its members.

Article 7

(1) Without prejudice to the powers and functions vested in it by
other provisions of this Convention, the Administrative Council shall:
(a) adopt the administrative and financial regulations of the
Centre;
(b) adopt the rules of procedure for the institution of conciliation and arbitration proceedings;
(c) adopt the rules of procedure for conciliation and arbitration proceedings (hereinafter called the Conciliation Rules
and the Arbitration Rules);
(d) approve arrangements with the Bank for the use of the
Bank’s administrative facilities and services;
(e) determine the conditions of service of the Secretary-General and of any Deputy Secretary-General;
(f) adopt the annual budget of revenues and expenditures of
the Centre;
(g) approve the annual report on the operation of the Centre.
The decisions referred to in sub-paragraphs (a), (b), (c) and (f)
above shall be adopted by a majority of two-thirds of the members of
the Administrative Council.
(2) The Administrative Council may appoint such committees as it
considers necessary.
(3) The Administrative Council shall also exercise such other
powers and perform such other functions as it shall determine to be
necessary for the implementation of the provisions of this Convention.

Article 6

have no vote. During his absence or inability to act and during any
vacancy in the office of President of the Bank, the person for the time
being acting as President shall act as Chairman of the Administrative
Council.
Convention
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The Secretary-General shall be the legal representative and the
principal officer of the Centre and shall be responsible for its administration, including the appointment of staff, in accordance with the provisions of this Convention and the rules adopted by the Administrative

Article 11

(1) The Secretary-General and any Deputy Secretary-General shall
be elected by the Administrative Council by a majority of two-thirds of
its members upon the nomination of the Chairman for a term of service not exceeding six years and shall be eligible for re-election. After
consulting the members of the Administrative Council, the Chairman
shall propose one or more candidates for each such office.
(2) The offices of Secretary-General and Deputy Secretary-General
shall be incompatible with the exercise of any political function. Neither
the Secretary-General nor any Deputy Secretary-General may hold any
other employment or engage in any other occupation except with the
approval of the Administrative Council.
(3) During the Secretary-General’s absence or inability to act, and
during any vacancy of the office of Secretary-General, the Deputy Secretary-General shall act as Secretary-General. If there shall be more
than one Deputy Secretary-General, the Administrative Council shall
determine in advance the order in which they shall act as SecretaryGeneral.

Article 10

The Secretariat shall consist of a Secretary-General, one or more
Deputy Secretaries-General and staff.

Article 9

Section 3
The Secretariat

Members of the Administrative Council and the Chairman shall
serve without remuneration from the Centre.

Article 8

(4) The Administrative Council may establish, by a majority of
two-thirds of its members, a procedure whereby the Chairman may
seek a vote of the Council without convening a meeting of the Council.
The vote shall be considered valid only if the majority of the members
of the Council cast their votes within the time limit fixed by the said
procedure.

(1) A person may serve on both Panels.

Article 16
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(1) Panel members shall serve for renewable periods of six years.
(2) In case of death or resignation of a member of a Panel, the
authority which designated the member shall have the right to designate another person to serve for the remainder of that member’s term.
(3) Panel members shall continue in office until their successors
have been designated.

Article 15

(1) Persons designated to serve on the Panels shall be persons of
high moral character and recognized competence in the fields of law,
commerce, industry or finance, who may be relied upon to exercise
independent judgment. Competence in the field of law shall be of particular importance in the case of persons on the Panel of Arbitrators.
(2) The Chairman, in designating persons to serve on the Panels,
shall in addition pay due regard to the importance of assuring representation on the Panels of the principal legal systems of the world and
of the main forms of economic activity.

Article 14

(1) Each Contracting State may designate to each Panel four persons who may but need not be its nationals.
(2) The Chairman may designate ten persons to each Panel. The
persons so designated to a Panel shall each have a different nationality.

Article 13

The Panel of Conciliators and the Panel of Arbitrators shall each
consist of qualified persons, designated as hereinafter provided, who are
willing to serve thereon.

Article 12

Section 4
The Panels

Council. He shall perform the function of registrar and shall have the
power to authenticate arbitral awards rendered pursuant to this Convention, and to certify copies thereof.

Convention
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(1) The Centre, its assets, property and income, and its operations
and transactions authorized by this Convention shall be exempt from
all taxation and customs duties. The Centre shall also be exempt from
liability for the collection or payment of any taxes or customs duties.
(2) Except in the case of local nationals, no tax shall be levied on or
in respect of expense allowances paid by the Centre to the Chairman or
members of the Administrative Council, or on or in respect of salaries,
expense allowances or other emoluments paid by the Centre to officials
or employees of the Secretariat.
(3) No tax shall be levied on or in respect of fees or expense
allowances received by persons acting as conciliators, or arbitrators, or

To enable the Centre to fulfil its functions, it shall enjoy in the territories of each Contracting State the immunities and privileges set
forth in this Section.

16

The Centre, its property and assets shall enjoy immunity from all
legal process, except when the Centre waives this immunity.
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Article 24

Article 19

Article 20

(1) The archives of the Centre shall be inviolable, wherever they
may be.
(2) With regard to its official communications, the Centre shall be
accorded by each Contracting State treatment not less favourable than
that accorded to other international organizations.

Article 23

The provisions of Article 21 shall apply to persons appearing in
proceedings under this Convention as parties, agents, counsel, advocates, witnesses or experts; provided, however, that sub-paragraph
(b) thereof shall apply only in connection with their travel to and from,
and their stay at, the place where the proceedings are held.

Article 22

The Chairman, the members of the Administrative Council, persons acting as conciliators or arbitrators or members of a Committee
appointed pursuant to paragraph (3) of Article 52, and the officers and
employees of the Secretariat
(a) shall enjoy immunity from legal process with respect to
acts performed by them in the exercise of their functions,
except when the Centre waives this immunity;
(b) not being local nationals, shall enjoy the same immunities
from immigration restrictions, alien registration requirements and national service obligations, the same facilities
as regards exchange restrictions and the same treatment in
respect of travelling facilities as are accorded by Contracting States to the representatives, officials and employees of
comparable rank of other Contracting States.

Article 21

The Centre shall have full international legal personality. The legal
capacity of the Centre shall include the capacity:
(a) to contract;
(b) to acquire and dispose of movable and immovable property;
(c) to institute legal proceedings.

Article 18

Section 6
Status, Immunities and Privileges

If the expenditure of the Centre cannot be met out of charges for
the use of its facilities, or out of other receipts, the excess shall be borne
by Contracting States which are members of the Bank in proportion to
their respective subscriptions to the capital stock of the Bank, and by
Contracting States which are not members of the Bank in accordance
with rules adopted by the Administrative Council.

Article 17

Section 5
Financing the Centre

(2) If a person shall have been designated to serve on the same
Panel by more than one Contracting State, or by one or more Contracting States and the Chairman, he shall be deemed to have been designated by the authority which first designated him or, if one such
authority is the State of which he is a national, by that State.
(3) All designations shall be notified to the Secretary-General and
shall take effect from the date on which the notification is received.

Convention
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Section 1
Request for Conciliation
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(1) Any Contracting State or any national of a Contracting State
wishing to institute conciliation proceedings shall address a request to
that effect in writing to the Secretary-General who shall send a copy of
the request to the other party.
(2) The request shall contain information concerning the issues in
dispute, the identity of the parties and their consent to conciliation in
accordance with the rules of procedure for the institution of conciliation and arbitration proceedings.
(3) The Secretary-General shall register the request unless he finds,
on the basis of the information contained in the request, that the dispute is manifestly outside the jurisdiction of the Centre. He shall forthwith notify the parties of registration or refusal to register.

Article 28

(1) No Contracting State shall give diplomatic protection, or bring
an international claim, in respect of a dispute which one of its nationals and another Contracting State shall have consented to submit or
shall have submitted to arbitration under this Convention, unless such
other Contracting State shall have failed to abide by and comply with
the award rendered in such dispute.
(2) Diplomatic protection, for the purposes of paragraph (1), shall
not include informal diplomatic exchanges for the sole purpose of facilitating a settlement of the dispute.

(1) The jurisdiction of the Centre shall extend to any legal dispute
arising directly out of an investment, between a Contracting State (or
any constituent subdivision or agency of a Contracting State designated
to the Centre by that State) and a national of another Contracting State,
which the parties to the dispute consent in writing to submit to the
Centre. When the parties have given their consent, no party may withdraw its consent unilaterally.
(2) “National of another Contracting State” means:
(a) any natural person who had the nationality of a Contracting State other than the State party to the dispute on the
date on which the parties consented to submit such dispute
to conciliation or arbitration as well as on the date on
which the request was registered pursuant to paragraph (3)
of Article 28 or paragraph (3) of Article 36, but does not
include any person who on either date also had the nationality of the Contracting State party to the dispute; and
(b) any juridical person which had the nationality of a Contracting State other than the State party to the dispute on
the date on which the parties consented to submit such dispute to conciliation or arbitration and any juridical person
which had the nationality of the Contracting State party to
the dispute on that date and which, because of foreign control, the parties have agreed should be treated as a national
of another Contracting State for the purposes of this Convention.
(3) Consent by a constituent subdivision or agency of a Contracting State shall require the approval of that State unless that State notifies the Centre that no such approval is required.
(4) Any Contracting State may, at the time of ratification, acceptance or approval of this Convention or at any time thereafter, notify the
Centre of the class or classes of disputes which it would or would not
consider submitting to the jurisdiction of the Centre. The SecretaryGeneral shall forthwith transmit such notification to all Contracting

Chapter III
Conciliation

Article 27

Consent of the parties to arbitration under this Convention shall,
unless otherwise stated, be deemed consent to such arbitration to the
exclusion of any other remedy. A Contracting State may require the
exhaustion of local administrative or judicial remedies as a condition of
its consent to arbitration under this Convention.

Article 26

States. Such notification shall not constitute the consent required by
paragraph (1).

Article 25

Chapter II
Jurisdiction of the Centre

members of a Committee appointed pursuant to paragraph (3) of Article 52, in proceedings under this Convention, if the sole jurisdictional
basis for such tax is the location of the Centre or the place where such
proceedings are conducted or the place where such fees or allowances
are paid.

Convention

Convention
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(1) The Commission shall be the judge of its own competence.
(2) Any objection by a party to the dispute that that dispute is not
within the jurisdiction of the Centre, or for other reasons is not within
the competence of the Commission, shall be considered by the Com-

Article 32

Section 3
Conciliation Proceedings

(1) Conciliators may be appointed from outside the Panel of Conciliators, except in the case of appointments by the Chairman pursuant
to Article 30.
(2) Conciliators appointed from outside the Panel of Conciliators
shall possess the qualities stated in paragraph (1) of Article 14.

Article 31

If the Commission shall not have been constituted within 90 days
after notice of registration of the request has been dispatched by the
Secretary-General in accordance with paragraph (3) of Article 28, or
such other period as the parties may agree, the Chairman shall, at the
request of either party and after consulting both parties as far as possible, appoint the conciliator or conciliators not yet appointed.

Article 30

(1) The Conciliation Commission (hereinafter called the Commission) shall be constituted as soon as possible after registration of a
request pursuant to Article 28.
(2) (a) The Commission shall consist of a sole conciliator or any
uneven number of conciliators appointed as the parties
shall agree.
(b) Where the parties do not agree upon the number of conciliators and the method of their appointment, the Commission shall consist of three conciliators, one conciliator
appointed by each party and the third, who shall be the
president of the Commission, appointed by agreement of
the parties.

Article 29

Section 2
Constitution of the Conciliation Commission

21

Except as the parties to the dispute shall otherwise agree, neither
party to a conciliation proceeding shall be entitled in any other proceeding, whether before arbitrators or in a court of law or otherwise, to
invoke or rely on any views expressed or statements or admissions or
offers of settlement made by the other party in the conciliation proceedings, or the report or any recommendations made by the Commission.

Article 35

(1) It shall be the duty of the Commission to clarify the issues in
dispute between the parties and to endeavour to bring about agreement
between them upon mutually acceptable terms. To that end, the Commission may at any stage of the proceedings and from time to time recommend terms of settlement to the parties. The parties shall cooperate
in good faith with the Commission in order to enable the Commission
to carry out its functions, and shall give their most serious consideration to its recommendations.
(2) If the parties reach agreement, the Commission shall draw up a
report noting the issues in dispute and recording that the parties have
reached agreement. If, at any stage of the proceedings, it appears to the
Commission that there is no likelihood of agreement between the parties, it shall close the proceedings and shall draw up a report noting the
submission of the dispute and recording the failure of the parties to
reach agreement. If one party fails to appear or participate in the proceedings, the Commission shall close the proceedings and shall draw up
a report noting that party’s failure to appear or participate.

Article 34

Any conciliation proceeding shall be conducted in accordance with
the provisions of this Section and, except as the parties otherwise agree,
in accordance with the Conciliation Rules in effect on the date on which
the parties consented to conciliation. If any question of procedure arises
which is not covered by this Section or the Conciliation Rules or any
rules agreed by the parties, the Commission shall decide the question.

Article 33

mission which shall determine whether to deal with it as a preliminary
question or to join it to the merits of the dispute.

Convention

Convention
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If the Tribunal shall not have been constituted within 90 days after
notice of registration of the request has been dispatched by the Secretary-General in accordance with paragraph (3) of Article 36, or such
other period as the parties may agree, the Chairman shall, at the request
of either party and after consulting both parties as far as possible,

Article 38

(1) The Arbitral Tribunal (hereinafter called the Tribunal) shall be
constituted as soon as possible after registration of a request pursuant
to Article 36.
(2) (a) The Tribunal shall consist of a sole arbitrator or any uneven
number of arbitrators appointed as the parties shall agree.
(b) Where the parties do not agree upon the number of arbitrators and the method of their appointment, the Tribunal
shall consist of three arbitrators, one arbitrator appointed
by each party and the third, who shall be the president of
the Tribunal, appointed by agreement of the parties.

Article 37

Section 2
Constitution of the Tribunal

(1) Any Contracting State or any national of a Contracting State
wishing to institute arbitration proceedings shall address a request to
that effect in writing to the Secretary-General who shall send a copy of
the request to the other party.
(2) The request shall contain information concerning the issues in
dispute, the identity of the parties and their consent to arbitration in
accordance with the rules of procedure for the institution of conciliation and arbitration proceedings.
(3) The Secretary-General shall register the request unless he finds,
on the basis of the information contained in the request, that the dispute is manifestly outside the jurisdiction of the Centre. He shall forthwith notify the parties of registration or refusal to register.

Article 36

Section 1
Request for Arbitration

Chapter IV
Arbitration
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(1) The Tribunal shall decide a dispute in accordance with such
rules of law as may be agreed by the parties. In the absence of such
agreement, the Tribunal shall apply the law of the Contracting State
party to the dispute (including its rules on the conflict of laws) and such
rules of international law as may be applicable.
(2) The Tribunal may not bring in a finding of non liquet on the
ground of silence or obscurity of the law.
(3) The provisions of paragraphs (1) and (2) shall not prejudice the
power of the Tribunal to decide a dispute ex aequo et bono if the parties
so agree.

Article 42

(1) The Tribunal shall be the judge of its own competence.
(2) Any objection by a party to the dispute that that dispute is not
within the jurisdiction of the Centre, or for other reasons is not within
the competence of the Tribunal, shall be considered by the Tribunal
which shall determine whether to deal with it as a preliminary question
or to join it to the merits of the dispute.

Article 41

Section 3
Powers and Functions of the Tribunal

(1) Arbitrators may be appointed from outside the Panel of Arbitrators, except in the case of appointments by the Chairman pursuant
to Article 38.
(2) Arbitrators appointed from outside the Panel of Arbitrators
shall possess the qualities stated in paragraph (1) of Article 14.

Article 40

The majority of the arbitrators shall be nationals of States other
than the Contracting State party to the dispute and the Contracting
State whose national is a party to the dispute; provided, however, that
the foregoing provisions of this Article shall not apply if the sole arbitrator or each individual member of the Tribunal has been appointed
by agreement of the parties.

Article 39

appoint the arbitrator or arbitrators not yet appointed. Arbitrators
appointed by the Chairman pursuant to this Article shall not be nationals of the Contracting State party to the dispute or of the Contracting
State whose national is a party to the dispute.
Convention
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Except as the parties otherwise agree, the Tribunal may, if it considers that the circumstances so require, recommend any provisional
measures which should be taken to preserve the respective rights of
either party.

Article 47

Except as the parties otherwise agree, the Tribunal shall, if
requested by a party, determine any incidental or additional claims or
counterclaims arising directly out of the subject-matter of the dispute
provided that they are within the scope of the consent of the parties and
are otherwise within the jurisdiction of the Centre.

Article 46

(1) Failure of a party to appear or to present his case shall not be
deemed an admission of the other party’s assertions.
(2) If a party fails to appear or to present his case at any stage of the
proceedings the other party may request the Tribunal to deal with the
questions submitted to it and to render an award. Before rendering an
award, the Tribunal shall notify, and grant a period of grace to, the party
failing to appear or to present its case, unless it is satisfied that that party
does not intend to do so.

Article 45

Any arbitration proceeding shall be conducted in accordance with
the provisions of this Section and, except as the parties otherwise agree,
in accordance with the Arbitration Rules in effect on the date on which
the parties consented to arbitration. If any question of procedure arises
which is not covered by this Section or the Arbitration Rules or any
rules agreed by the parties, the Tribunal shall decide the question.

Article 44

Except as the parties otherwise agree, the Tribunal may, if it deems
it necessary at any stage of the proceedings,
(a) call upon the parties to produce documents or other evidence, and
(b) visit the scene connected with the dispute, and conduct
such inquiries there as it may deem appropriate.

Article 43

25

(1) If any dispute shall arise between the parties as to the meaning
or scope of an award, either party may request interpretation of the
award by an application in writing addressed to the Secretary-General.
(2) The request shall, if possible, be submitted to the Tribunal
which rendered the award. If this shall not be possible, a new Tribunal
shall be constituted in accordance with Section 2 of this Chapter. The

Article 50

Section 5
Interpretation, Revision and
Annulment of the Award

(1) The Secretary-General shall promptly dispatch certified copies
of the award to the parties. The award shall be deemed to have been rendered on the date on which the certified copies were dispatched.
(2) The Tribunal upon the request of a party made within 45 days
after the date on which the award was rendered may after notice to the
other party decide any question which it had omitted to decide in the
award, and shall rectify any clerical, arithmetical or similar error in the
award. Its decision shall become part of the award and shall be notified
to the parties in the same manner as the award. The periods of time
provided for under paragraph (2) of Article 51 and paragraph (2) of
Article 52 shall run from the date on which the decision was rendered.

Article 49

(1) The Tribunal shall decide questions by a majority of the votes
of all its members.
(2) The award of the Tribunal shall be in writing and shall be
signed by the members of the Tribunal who voted for it.
(3) The award shall deal with every question submitted to the Tribunal, and shall state the reasons upon which it is based.
(4) Any member of the Tribunal may attach his individual opinion
to the award, whether he dissents from the majority or not, or a statement of his dissent.
(5) The Centre shall not publish the award without the consent of
the parties.

Article 48

Section 4
The Award
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(1) Either party may request annulment of the award by an application in writing addressed to the Secretary-General on one or more of
the following grounds:
(a) that the Tribunal was not properly constituted;
(b) that the Tribunal has manifestly exceeded its powers;
(c) that there was corruption on the part of a member of
the Tribunal;
(d) that there has been a serious departure from a fundamental rule of procedure; or
(e) that the award has failed to state the reasons on which it
is based.
(2) The application shall be made within 120 days after the date on
which the award was rendered except that when annulment is requested
on the ground of corruption such application shall be made within 120
days after discovery of the corruption and in any event within three
years after the date on which the award was rendered.
(3) On receipt of the request the Chairman shall forthwith appoint
from the Panel of Arbitrators an ad hoc Committee of three persons.
None of the members of the Committee shall have been a member of

Article 52

(1) Either party may request revision of the award by an application in writing addressed to the Secretary-General on the ground of discovery of some fact of such a nature as decisively to affect the award,
provided that when the award was rendered that fact was unknown to
the Tribunal and to the applicant and that the applicant’s ignorance of
that fact was not due to negligence.
(2) The application shall be made within 90 days after the discovery of such fact and in any event within three years after the date on
which the award was rendered.
(3) The request shall, if possible, be submitted to the Tribunal
which rendered the award. If this shall not be possible, a new Tribunal
shall be constituted in accordance with Section 2 of this Chapter.
(4) The Tribunal may, if it considers that the circumstances so
require, stay enforcement of the award pending its decision. If the applicant requests a stay of enforcement of the award in his application,
enforcement shall be stayed provisionally until the Tribunal rules on
such request.

Article 51

Tribunal may, if it considers that the circumstances so require, stay
enforcement of the award pending its decision.
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(1) Each Contracting State shall recognize an award rendered pursuant to this Convention as binding and enforce the pecuniary obligations imposed by that award within its territories as if it were a final
judgment of a court in that State. A Contracting State with a federal
constitution may enforce such an award in or through its federal courts
and may provide that such courts shall treat the award as if it were a
final judgment of the courts of a constituent state.

Article 54

(1) The award shall be binding on the parties and shall not be subject to any appeal or to any other remedy except those provided for in
this Convention. Each party shall abide by and comply with the terms
of the award except to the extent that enforcement shall have been
stayed pursuant to the relevant provisions of this Convention.
(2) For the purposes of this Section, “award” shall include any decision interpreting, revising or annulling such award pursuant to Articles
50, 51 or 52.

Article 53

Section 6
Recognition and Enforcement
of the Award

the Tribunal which rendered the award, shall be of the same nationality
as any such member, shall be a national of the State party to the dispute
or of the State whose national is a party to the dispute, shall have been
designated to the Panel of Arbitrators by either of those States, or shall
have acted as a conciliator in the same dispute. The Committee shall
have the authority to annul the award or any part thereof on any of the
grounds set forth in paragraph (1).
(4) The provisions of Articles 41-45, 48, 49, 53 and 54, and of
Chapters VI and VII shall apply mutatis mutandis to proceedings before
the Committee.
(5) The Committee may, if it considers that the circumstances so
require, stay enforcement of the award pending its decision. If the applicant requests a stay of enforcement of the award in his application,
enforcement shall be stayed provisionally until the Committee rules on
such request.
(6) If the award is annulled the dispute shall, at the request of
either party, be submitted to a new Tribunal constituted in accordance
with Section 2 of this Chapter.
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A party may propose to a Commission or Tribunal the disqualification of any of its members on account of any fact indicating a manifest
lack of the qualities required by paragraph (1) of Article 14. A party to
arbitration proceedings may, in addition, propose the disqualification

Article 57

(1) After a Commission or a Tribunal has been constituted and
proceedings have begun, its composition shall remain unchanged; provided, however, that if a conciliator or an arbitrator should die, become
incapacitated, or resign, the resulting vacancy shall be filled in accordance with the provisions of Section 2 of Chapter III or Section 2 of
Chapter IV.
(2) A member of a Commission or Tribunal shall continue to serve
in that capacity notwithstanding that he shall have ceased to be a
member of the Panel.
(3) If a conciliator or arbitrator appointed by a party shall have
resigned without the consent of the Commission or Tribunal of which
he was a member, the Chairman shall appoint a person from the appropriate Panel to fill the resulting vacancy.

Article 56

Chapter V
Replacement and Disqualification
of Conciliators and Arbitrators

Nothing in Article 54 shall be construed as derogating from the law
in force in any Contracting State relating to immunity of that State or
of any foreign State from execution.

Article 55

(2) A party seeking recognition or enforcement in the territories of
a Contracting State shall furnish to a competent court or other authority which such State shall have designated for this purpose a copy of the
award certified by the Secretary-General. Each Contracting State shall
notify the Secretary-General of the designation of the competent court
or other authority for this purpose and of any subsequent change in
such designation.
(3) Execution of the award shall be governed by the laws concerning the execution of judgments in force in the State in whose territories
such execution is sought.
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(1) In the case of conciliation proceedings the fees and expenses of
members of the Commission as well as the charges for the use of the facilities of the Centre, shall be borne equally by the parties. Each party shall
bear any other expenses it incurs in connection with the proceedings.
(2) In the case of arbitration proceedings the Tribunal shall, except
as the parties otherwise agree, assess the expenses incurred by the parties in connection with the proceedings, and shall decide how and by
whom those expenses, the fees and expenses of the members of the Tri-

Article 61

(1) Each Commission and each Tribunal shall determine the fees
and expenses of its members within limits established from time to
time by the Administrative Council and after consultation with the Secretary-General.
(2) Nothing in paragraph (1) of this Article shall preclude the parties from agreeing in advance with the Commission or Tribunal concerned upon the fees and expenses of its members.

Article 60

The charges payable by the parties for the use of the facilities of the
Centre shall be determined by the Secretary-General in accordance with
the regulations adopted by the Administrative Council.

Article 59

Chapter VI
Cost of Proceedings

The decision on any proposal to disqualify a conciliator or arbitrator shall be taken by the other members of the Commission or Tribunal
as the case may be, provided that where those members are equally
divided, or in the case of a proposal to disqualify a sole conciliator or
arbitrator, or a majority of the conciliators or arbitrators, the Chairman
shall take that decision. If it is decided that the proposal is well-founded
the conciliator or arbitrator to whom the decision relates shall be
replaced in accordance with the provisions of Section 2 of Chapter III
or Section 2 of Chapter IV.

Article 58

of an arbitrator on the ground that he was ineligible for appointment to
the Tribunal under Section 2 of Chapter IV.
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Any Contracting State may propose amendment of this Convention. The text of a proposed amendment shall be communicated to the
Secretary-General not less than 90 days prior to the meeting of the
Administrative Council at which such amendment is to be considered

Article 65

Chapter IX
Amendment

Any dispute arising between Contracting States concerning the
interpretation or application of this Convention which is not settled by
negotiation shall be referred to the International Court of Justice by the
application of any party to such dispute, unless the States concerned
agree to another method of settlement.

Article 64

Chapter VIII
Disputes Between Contracting States

Conciliation and arbitration proceedings may be held, if the parties
so agree,
(a) at the seat of the Permanent Court of Arbitration or of any
other appropriate institution, whether private or public,
with which the Centre may make arrangements for that
purpose; or
(b) at any other place approved by the Commission or Tribunal after consultation with the Secretary-General.

Article 63

Conciliation and arbitration proceedings shall be held at the seat of
the Centre except as hereinafter provided.

Article 62

Chapter VII
Place of Proceedings

bunal and the charges for the use of the facilities of the Centre shall be
paid. Such decision shall form part of the award.
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Each Contracting State shall take such legislative or other measures
as may be necessary for making the provisions of this Convention effective in its territories.

Article 69

(1) This Convention shall be subject to ratification, acceptance or
approval by the signatory States in accordance with their respective
constitutional procedures.
(2) This Convention shall enter into force 30 days after the date of
deposit of the twentieth instrument of ratification, acceptance or
approval. It shall enter into force for each State which subsequently
deposits its instrument of ratification, acceptance or approval 30 days
after the date of such deposit.

Article 68

This Convention shall be open for signature on behalf of States
members of the Bank. It shall also be open for signature on behalf of
any other State which is a party to the Statute of the International Court
of Justice and which the Administrative Council, by a vote of two-thirds
of its members, shall have invited to sign the Convention.

Article 67

Chapter X
Final Provisions

(1) If the Administrative Council shall so decide by a majority of
two-thirds of its members, the proposed amendment shall be circulated
to all Contracting States for ratification, acceptance or approval. Each
amendment shall enter into force 30 days after dispatch by the depositary of this Convention of a notification to Contracting States that all
Contracting States have ratified, accepted or approved the amendment.
(2) No amendment shall affect the rights and obligations under
this Convention of any Contracting State or of any of its constituent
subdivisions or agencies, or of any national of such State arising out of
consent to the jurisdiction of the Centre given before the date of entry
into force of the amendment.

Article 66

and shall forthwith be transmitted by him to all the members of the
Administrative Council.
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The depositary shall notify all signatory States of the following:
(a) signatures in accordance with Article 67;
(b) deposits of instruments of ratification, acceptance and
approval in accordance with Article 73;
(c) the date on which this Convention enters into force in
accordance with Article 68;
(d) exclusions from territorial application pursuant to Article
70;

Article 75

The depositary shall register this Convention with the Secretariat of
the United Nations in accordance with Article 102 of the Charter of the
United Nations and the Regulations thereunder adopted by the General
Assembly.

Article 74

Instruments of ratification, acceptance or approval of this Convention and of amendments thereto shall be deposited with the Bank
which shall act as the depositary of this Convention. The depositary
shall transmit certified copies of this Convention to States members of
the Bank and to any other State invited to sign the Convention.

Article 73

Notice by a Contracting State pursuant to Articles 70 or 71 shall not
affect the rights or obligations under this Convention of that State or of
any of its constituent subdivisions or agencies or of any national of that
State arising out of consent to the jurisdiction of the Centre given by
one of them before such notice was received by the depositary.

Article 72

Any Contracting State may denounce this Convention by written
notice to the depositary of this Convention. The denunciation shall take
effect six months after receipt of such notice.

Article 71

This Convention shall apply to all territories for whose international relations a Contracting State is responsible, except those which
are excluded by such State by written notice to the depositary of this
Convention either at the time of ratification, acceptance or approval or
subsequently.

Article 70
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DONE at Washington, in the English, French and Spanish languages, all three texts being equally authentic, in a single copy which
shall remain deposited in the archives of the International Bank for
Reconstruction and Development, which has indicated by its signature
below its agreement to fulfil the functions with which it is charged
under this Convention.

(e) the date on which any amendment of this Convention
enters into force in accordance with Article 66; and
(f) denunciations in accordance with Article 71.
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1. Resolution No. 214, adopted by the Board of Governors of the
International Bank for Reconstruction and Development on September
10, 1964, provides as follows:
“RESOLVED:
(a) The report of the Executive Directors on “Settlement of
Investment Disputes,” dated August 6, 1964, is hereby
approved.
(b) The Executive Directors are requested to formulate a convention establishing facilities and procedures which would
be available on a voluntary basis for the settlement of
investment disputes between contracting States and
Nationals of other contracting States through conciliation
and arbitration.
(c) In formulating such a convention, the Executive Directors
shall take into account the views of member governments
and shall keep in mind the desirability of arriving at a text
which could be accepted by the largest possible number of
governments.
(d) The Executive Directors shall submit the text of such a convention to member governments with such recommendations as they shall deem appropriate.”
2. The Executive Directors of the Bank, acting pursuant to the
foregoing Resolution, have formulated a Convention on the Settlement
of Investment Disputes between States and Nationals of Other States
and, on March 18, 1965, approved the submission of the text of the
Convention, as attached hereto, to member governments of the Bank.
This action by the Executive Directors does not, of course, imply that
the governments represented by the individual Executive Directors are
committed to take action on the Convention.
3. The action by the Executive Directors was preceded by extensive preparatory work, details of which are given in paragraphs 6-8
below. The Executive Directors are satisfied that the Convention in the
form attached hereto represents a broad consensus of the views of those
governments which accept the principle of establishing by inter-gov-

I
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6. The question of the desirability and practicability of establishing institutional facilities, sponsored by the Bank, for the settlement
through conciliation and arbitration of investment disputes between
States and foreign investors was first placed before the Board of Governors of the Bank at its Seventeenth Annual Meeting, held in Washington, D.C. in September 1962. At that Meeting the Board of Governors,
by Resolution No. 174, adopted on September 18, 1962, requested the
Executive Directors to study the question.
7. After a series of informal discussions on the basis of working
papers prepared by the staff of the Bank, the Executive Directors
decided that the Bank should convene consultative meetings of legal
experts designated by member governments to consider the subject in
greater detail. The consultative meetings were held on a regional basis
in Addis Ababa (December 16-20, 1963), Santiago de Chile (February
3-7, 1964), Geneva (February 17-21, 1964) and Bangkok (April 27-May
1, 1964), with the administrative assistance of the United Nations Economic Commissions and the European Office of the United Nations,
and took as the basis for discussion a Preliminary Draft of a Convention
on Settlement of Investment Disputes between States and Nationals of
Other States prepared by the staff of the Bank in the light of the discussions of the Executive Directors and the views of governments. The
meetings were attended by legal experts from 86 countries.
8. In the light of the preparatory work and of the views expressed
at the consultative meetings, the Executive Directors reported to the
Board of Governors at its Nineteenth Annual Meeting in Tokyo, in September 1964, that it would be desirable to establish the institutional
facilities envisaged, and to do so within the framework of an inter-gov-

II

ernmental agreement facilities and procedures for the settlement of
investment disputes which States and foreign investors wish to submit
to conciliation or arbitration. They are also satisfied that the Convention constitutes a suitable framework for such facilities and procedures.
Accordingly, the text of the Convention is submitted to member governments for consideration with a view to signature and ratification,
acceptance or approval.
4. The Executive Directors invite attention to the provision of
Article 68(2) pursuant to which the Convention will enter into force as
between the Contracting States 30 days after deposit with the Bank, the
depositary of the Convention, of the twentieth instrument of ratification, acceptance or approval.
5. The attached text of the Convention in the English, French and
Spanish languages has been deposited in the archives of the Bank, as
depositary, and is open for signature.
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9. In submitting the attached Convention to governments, the
Executive Directors are prompted by the desire to strengthen the partnership between countries in the cause of economic development. The
creation of an institution designed to facilitate the settlement of disputes between States and foreign investors can be a major step toward
promoting an atmosphere of mutual confidence and thus stimulating a
larger flow of private international capital into those countries which
wish to attract it.
10. The Executive Directors recognize that investment disputes are
as a rule settled through administrative, judicial or arbitral procedures
available under the laws of the country in which the investment concerned is made. However, experience shows that disputes may arise
which the parties wish to settle by other methods; and investment
agreements entered into in recent years show that both States and
investors frequently consider that it is in their mutual interest to agree
to resort to international methods of settlement.
11. The present Convention would offer international methods of
settlement designed to take account of the special characteristics of the
disputes covered, as well as of the parties to whom it would apply. It
would provide facilities for conciliation and arbitration by specially
qualified persons of independent judgment carried out according to
rules known and accepted in advance by the parties concerned. In particular, it would ensure that once a government or investor had given
consent to conciliation or arbitration under the auspices of the Centre,
such consent could not be unilaterally withdrawn.
12. The Executive Directors believe that private capital will continue to flow to countries offering a favorable climate for attractive and
sound investments, even if such countries did not become parties to the
Convention or, having joined, did not make use of the facilities of the
Centre. On the other hand, adherence to the Convention by a country
would provide additional inducement and stimulate a larger flow of
private international investment into its territories, which is the primary purpose of the Convention.

III

ernmental agreement. The Board of Governors adopted the Resolution
set forth in paragraph 1 of this Report, whereupon the Executive Directors undertook the formulation of the present Convention. With a view
to arriving at a text which could be accepted by the largest possible
number of governments, the Bank invited its members to designate representatives to a Legal Committee which would assist the Executive
Directors in their task. This Committee met in Washington from
November 23 through December 11, 1964, and the Executive Directors
gratefully acknowledge the valuable advice they received from the representatives of the 61 member countries who served on the Committee.
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15. The Convention establishes the International Centre for Settlement of Investment Disputes as an autonomous international institution (Articles 18-24). The purpose of the Centre is “to provide facilities
for conciliation and arbitration of investment disputes * * *” (Article
1(2)). The Centre will not itself engage in conciliation or arbitration
activities. This will be the task of Conciliation Commissions and Arbitral Tribunals constituted in accordance with the provisions of the
Convention.
16. As sponsor of the establishment of the institution the Bank will
provide the Centre with premises for its seat (Article 2) and, pursuant
to arrangements between the two institutions, with other administrative facilities and services (Article 6(d)).
17. With respect to the financing of the Centre (Article 17), the
Executive Directors have decided that the Bank should be prepared to
provide the Centre with office accommodation free of charge as long as
the Centre has its seat at the Bank’s headquarters and to underwrite,
within reasonable limits, the basic overhead expenditure of the Centre
for a period of years to be determined after the Centre is established.
18. Simplicity and economy consistent with the efficient discharge
of the functions of the Centre characterize its structure. The organs of
the Centre are the Administrative Council (Articles 4-8) and the Secretariat (Article 9-11). The Administrative Council will be composed of
one representative of each Contracting State, serving without remuneration from the Centre. Each member of the Council casts one vote and
matters before the Council are decided by a majority of the votes cast
unless a different majority is required by the Convention. The President

General

IV
The International Centre for Settlement
of Investment Disputes

13. While the broad objective of the Convention is to encourage a
larger flow of private international investment, the provisions of the
Convention maintain a careful balance between the interests of
investors and those of host States. Moreover, the Convention permits
the institution of proceedings by host States as well as by investors and
the Executive Directors have constantly had in mind that the provisions
of the Convention should be equally adapted to the requirements of
both cases.
14. The provisions of the attached Convention are for the most
part self-explanatory. Brief comment on a few principal features may,
however, be useful to member governments in their consideration of
the Convention.
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20. The Convention requires the Secretary-General to perform a
variety of administrative functions as legal representative, registrar and
principal officer of the Centre (Articles 7(1), 11, 16(3), 25(4), 28, 36,
49(1), 50(1), 51(1), 52(1), 54(2), 59, 60(1), 63(b) and 65). In addition,
the Secretary-General is given the power to refuse registration of a
request for conciliation proceedings or arbitration proceedings, and
thereby to prevent the institution of such proceedings, if on the basis of
the information furnished by the applicant he finds that the dispute is
manifestly outside the jurisdiction of the Centre (Article 28(3) and
36(3)). The Secretary-General is given this limited power to “screen”
requests for conciliation or arbitration proceedings with a view to
avoiding the embarrassment to a party (particularly a State) which
might result from the institution of proceedings against it in a dispute
which it had not consented to submit to the Centre, as well as the possibility that the machinery of the Centre would be set in motion in cases
which for other reasons were obviously outside the jurisdiction of the

Functions of the Secretary-General

19. The principal functions of the Administrative Council are the
election of the Secretary-General and any Deputy Secretary-General,
the adoption of the budget of the Centre and the adoption of administrative and financial regulations, rules governing the institution of proceedings and rules of procedure for conciliation and arbitration
proceedings. Action on all these matters requires a majority of twothirds of the members of the Council.

Functions of the Administrative Council

of the Bank will serve ex officio as the Council’s Chairman but will have
no vote. The Secretariat will consist of a Secretary-General, one or more
Deputy Secretaries-General and staff. In the interest of flexibility the
Convention provides for the possibility of there being more than one
Deputy Secretary-General, but the Executive Directors do not now
foresee a need for more than one or two full time high officials of the
Centre. Article 10, which requires that the Secretary-General and any
Deputy Secretary-General be elected by the Administrative Council by
a majority of two-thirds of its members, on the nomination of the
Chairman, limits their terms of office to a period not exceeding six years
and permits their re-election. The Executive Directors believe that the
initial election, which will take place shortly after the Convention will
have come into force, should be for a short term so as not to deprive the
States which ratify the Convention after its entry into force of the possibility of participating in the selection of the high officials of the
Centre. Article 10 also limits the extent to which these officials may
engage in activities other than their official functions.
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23. Consent of the parties is the cornerstone of the jurisdiction of
the Centre. Consent to jurisdiction must be in writing and once given
cannot be withdrawn unilaterally (Article 25(1)).
24. Consent of the parties must exist when the Centre is seized
(Articles 28(3) and 36(3)) but the Convention does not otherwise specify the time at which consent should be given. Consent may be given,
for example, in a clause included in an investment agreement, providing for the submission to the Centre of future disputes arising out of
that agreement, or in a compromis regarding a dispute which has already
arisen. Nor does the Convention require that the consent of both parties be expressed in a single instrument. Thus, a host State might in its
investment promotion legislation offer to submit disputes arising out of
certain classes of investments to the jurisdiction of the Centre, and the
investor might give his consent by accepting the offer in writing.
25. While consent of the parties is an essential prerequisite for the
jurisdiction of the Centre, consent alone will not suffice to bring a dispute within its jurisdiction. In keeping with the purpose of the Con-

Consent

22. The term “jurisdiction of the Centre” is used in the Convention
as a convenient expression to mean the limits within which the provisions of the Convention will apply and the facilities of the Centre will
be available for conciliation and arbitration proceedings. The jurisdiction of the Centre is dealt with in Chapter II of the Convention (Articles 25-27).

V
Jurisdiction of the Centre

21. Article 3 requires the Centre to maintain a Panel of Conciliators
and a Panel of Arbitrators, while Articles 12-16 outline the manner and
terms of designation of Panel members. In particular, Article 14(1)
seeks to ensure that Panel members will possess a high degree of competence and be capable of exercising independent judgment. In keeping
with the essentially flexible character of the proceedings, the Convention permits the parties to appoint conciliators and arbitrators from
outside the Panels but requires (Articles 31(2) and 40(2)) that such
appointees possess the qualities stated in Article 14(1). The Chairman,
when called upon to appoint a conciliator or arbitrator pursuant to
Article 30 or 38, is restricted in his choice to Panel members.

The Panels

Centre e.g., because either the applicant or the other party was not eligible to be a party in proceedings under the Convention.
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31. While no conciliation or arbitration proceedings could be
brought against a Contracting State without its consent and while no
Contracting State is under any obligation to give its consent to such
proceedings, it was nevertheless felt that adherence to the Convention
might be interpreted as holding out an expectation that Contracting
States would give favorable consideration to requests by investors for
the submission of a dispute to the Centre. It was pointed out in that
connection that there might be classes of investment disputes which

Notifications by Contracting States

28. For a dispute to be within the jurisdiction of the Centre one of
the parties must be a Contracting State (or a constituent subdivision or
agency of a Contracting State) and the other party must be a “national
of another Contracting State.” The latter term as defined in paragraph
(2) of Article 25 covers both natural persons and juridical persons.
29. It should be noted that under clause (a) of Article 25(2) a natural person who was a national of the State party to the dispute would
not be eligible to be a party in proceedings under the auspices of the
Centre, even if at the same time he had the nationality of another State.
This ineligibility is absolute and cannot be cured even if the State party
to the dispute had given its consent.
30. Clause (b) of Article 25(2), which deals with juridical persons,
is more flexible. A juridical person which had the nationality of the
State party to the dispute would be eligible to be a party to proceedings
under the auspices of the Centre if that State had agreed to treat it as a
national of another Contracting State because of foreign control.

Parties to the Dispute

26. Article 25(1) requires that the dispute must be a “legal dispute
arising directly out of an investment.” The expression “legal dispute” has
been used to make clear that while conflicts of rights are within the
jurisdiction of the Centre, mere conflicts of interests are not. The dispute must concern the existence or scope of a legal right or obligation,
or the nature or extent of the reparation to be made for breach of a legal
obligation.
27. No attempt was made to define the term “investment” given the
essential requirement of consent by the parties, and the mechanism
through which Contracting States can make known in advance, if they
so desire, the classes of disputes which they would or would not consider submitting to the Centre (Article 25(4)).

Nature of the Dispute

vention, the jurisdiction of the Centre is further limited by reference to
the nature of the dispute and the parties thereto.
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34. Proceedings are instituted by means of a request addressed to
the Secretary-General (Articles 28 and 36). After registration of the
request the Conciliation Commission or Arbitral Tribunal, as the case

Institution of Proceedings

VI
Proceedings under the Convention

33. When a host State consents to the submission of a dispute with
an investor to the Centre, thereby giving the investor direct access to an
international jurisdiction, the investor should not be in a position to ask
his State to espouse his case and that State should not be permitted to
do so. Accordingly, Article 27 expressly prohibits a Contracting State
from giving diplomatic protection, or bringing an international claim,
in respect of a dispute which one of its nationals and another Contracting State have consented to submit, or have submitted, to arbitration under the Convention, unless the State party to the dispute fails to
honor the award rendered in that dispute.

Claims by the Investor’s State

32. It may be presumed that when a State and an investor agree to
have recourse to arbitration, and do not reserve the right to have
recourse to other remedies or require the prior exhaustion of other
remedies, the intention of the parties is to have recourse to arbitration
to the exclusion of any other remedy. This rule of interpretation is
embodied in the first sentence of Article 26. In order to make clear that
it was not intended thereby to modify the rules of international law
regarding the exhaustion of local remedies, the second sentence explicitly recognizes the right of a State to require the prior exhaustion of
local remedies.

Arbitration as Exclusive Remedy

governments would consider unsuitable for submission to the Centre
or which, under their own law, they were not permitted to submit to the
Centre. In order to avoid any risk of misunderstanding on this score,
Article 25(4) expressly permits Contracting States to make known to
the Centre in advance, if they so desire, the classes of disputes which
they would or would not consider submitting to the Centre. The provision makes clear that a statement by a Contracting State that it would
consider submitting a certain class of dispute to the Centre would serve
for purposes of information only and would not constitute the consent
required to give the Centre jurisdiction. Of course, a statement excluding certain classes of disputes from consideration would not constitute
a reservation to the Convention.
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37. In general, the provisions of Articles 32-35 dealing with conciliation proceedings and of Articles 41-49, dealing with the powers and
functions of Arbitral Tribunals and awards rendered by such Tribunals,
are self-explanatory. The differences between the two sets of provisions
reflect the basic distinction between the process of conciliation which
seeks to bring the parties to agreement and that of arbitration which
aims at a binding determination of the dispute by the Tribunal.
38. Article 41 reiterates the well-established principle that international tribunals are to be the judges of their own competence and Article 32 applies the same principle to Conciliation Commissions. It is to
be noted in this connection that the power of the Secretary-General to
refuse registration of a request for conciliation or arbitration (see paragraph 20 above) is so narrowly defined as not to encroach on the prerogative of Commissions and Tribunals to determine their own
competence and, on the other hand, that registration of a request by the
Secretary-General does not, of course, preclude a Commission or Tribunal from finding that the dispute is outside the jurisdiction of the
Centre.
39. In keeping with the consensual character of proceedings under
the Convention, the parties to conciliation or arbitration proceedings

Conciliation Proceedings; Powers and
Functions of Arbitral Tribunals

35. Although the Convention leaves the parties a large measure of
freedom as regards the constitution of Commissions and Tribunals, it
assures that a lack of agreement between the parties on these matters or
the unwillingness of a party to cooperate will not frustrate proceedings
(Articles 29-30 and 37-38, respectively).
36. Mention has already been made of the fact that the parties are
free to appoint conciliators and arbitrators from outside the Panels (see
paragraph 21 above). While the Convention does not restrict the
appointment of conciliators with reference to nationality, Article 39 lays
down the rule that the majority of the members of an Arbitral Tribunal
should not be nationals of the State party to the dispute or of the State
whose national is a party to the dispute. This rule is likely to have the
effect of excluding persons having these nationalities from serving on a
Tribunal composed of not more than three members. However, the rule
will not apply where each and every arbitrator on the Tribunal has been
appointed by agreement of the parties.

Constitution of Conciliation Commissions
and Arbitral Tribunals

may be, will be constituted. Reference is made to paragraph 20 above on
the power of the Secretary-General to refuse registration.

1
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Article 38(1) of the Statute of the International Court of Justice reads as follows:
“1. The Court, whose function it is to decide in accordance with international law
such disputes as are submitted to it, shall apply:
a. international conventions, whether general or particular, establishing rules
expressly recognized by the contesting states;
b. international custom, as evidence of a general practice accepted as law;
c. the general principles of law recognized by civilized nations;
d. subject to the provisions of Article 59, judicial decisions and the teachings of
the most highly qualified publicists of the various nations, as subsidiary
means for the determination of rules of law.”

41. Article 53 declares that the parties are bound by the award and
that it shall not be subject to appeal or to any other remedy except those
provided for in the Convention. The remedies provided for are revision
(Article 51) and annulment (Article 52). In addition, a party may ask a
Tribunal which omitted to decide any question submitted to it, to supplement its award (Article 49(2)) and may request interpretation of the
award (Article 50).
42. Subject to any stay of enforcement in connection with any of
the above proceedings in accordance with the provisions of the Convention, the parties are obliged to abide by and comply with the award
and Article 54 requires every Contracting State to recognize the award
as binding and to enforce the pecuniary obligations imposed by the
award as if it were a final decision of a domestic court. Because of the
different legal techniques followed in common law and civil law jurisdictions and the different judicial systems found in unitary and federal
or other non-unitary States, Article 54 does not prescribe any particular method to be followed in its domestic implementation, but requires
each Contracting State to meet the requirements of the Article in accordance with its own legal system.
43. The doctrine of sovereign immunity may prevent the forced
execution in a State of judgments obtained against foreign States or

Recognition and Enforcement of Arbitral Awards

may agree on the rules of procedure which will apply in those proceedings. However, if or to the extent that they have not so agreed the Conciliation Rules and Arbitration Rules adopted by the Administrative
Council will apply (Articles 33 and 44).
40. Under the Convention an Arbitral Tribunal is required to apply
the law agreed by the parties. Failing such agreement, the Tribunal must
apply the law of the State party to the dispute (unless that law calls for
the application of some other law), as well as such rules of international
law as may be applicable. The term “international law” as used in this
context should be understood in the sense given to it by Article 38(1) of
the Statute of the International Court of Justice, allowance being made
for the fact that Article 38 was designed to apply to inter-State disputes. 1
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46. The Convention is open for signature on behalf of States members of the Bank. It will also be open for signature on behalf of any other
State which is a party to the Statute of the International Court of Justice and which the Administrative Council, by a vote of two-thirds of its

IX
Entry into Force

45. Article 64 confers on the International Court of Justice jurisdiction over disputes between Contracting States regarding the interpretation or application of the Convention which are not settled by
negotiation and which the parties do not agree to settle by other methods. While the provision is couched in general terms, it must be read in
the context of the Convention as a whole. Specifically, the provision
does not confer jurisdiction on the Court to review the decision of a
Conciliation Commission or Arbitral Tribunal as to its competence
with respect to any dispute before it. Nor does it empower a State to
institute proceedings before the Court in respect of a dispute which one
of its nationals and another Contracting State have consented to submit
or have submitted to arbitration, since such proceedings would contravene the provisions of Article 27, unless the other Contracting State had
failed to abide by and comply with the award rendered in that dispute.

VIII
Disputes Between Contracting States

44. In dealing with proceedings away from the Centre, Article 63
provides that proceedings may be held, if the parties so agree, at the seat
of the Permanent Court of Arbitration or of any other appropriate
institution with which the Centre may enter into arrangements for that
purpose. These arrangements are likely to vary with the type of institution and to range from merely making premises available for the proceedings to the provision of complete secretariat services.

VII
Place of Proceedings

against the State in which execution is sought. Article 54 requires Contracting States to equate an award rendered pursuant to the Convention
with a final judgment of its own courts. It does not require them to go
beyond that and to undertake forced execution of awards rendered pursuant to the Convention in cases in which final judgments could not be
executed. In order to leave no doubt on this point Article 55 provides
that nothing in Article 54 shall be construed as derogating from the law
in force in any Contracting State relating to immunity of that State or
of any foreign State from execution.
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members, shall have invited to sign. No time limit has been prescribed
for signature. Signature is required both of States joining before the
Convention enters into force and those joining thereafter (Article 67).
The Convention is subject to ratification, acceptance or approval by the
signatory States in accordance with their constitutional procedures
(Article 68). As already stated, the Convention will enter into force
upon the deposit of the twentieth instrument of ratification, acceptance
or approval.
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(1) The Secretary-General shall, by any rapid means of communication, give each member notice of the time and place of each meeting
of the Administrative Council, which notice shall be dispatched not less
than 42 days prior to the date set for such meeting, except that in urgent
cases such notice shall be sufficient if dispatched by telegram or cable
not less than 10 days prior to the date set for such meeting.
(2) Any meeting of the Administrative Council at which no
quorum is present may be adjourned from time to time by a majority
of the members present and notice of the adjourned meeting need not
be given.

Regulation 2
Notice of Meetings

(1) The Annual Meeting of the Administrative Council shall take
place in conjunction with the Annual Meeting of the Board of Governors of the International Bank for Reconstruction and Development
(hereinafter referred to as the “Bank”), unless the Council specifies otherwise.
(2) The Secretary-General shall coordinate the arrangements for
the Annual Meeting of the Administrative Council with the appropriate
officers of the Bank.

Regulation 1
Date and Place of the Annual Meeting

Chapter I
Procedures of the
Administrative Council

Administrative
and Financial Regulations

The Administrative and Financial Regulations of ICSID were adopted
by the Administrative Council of the Centre pursuant to Article 6(1)(a) of
the ICSID Convention.
The Regulations of particular interest to parties to proceedings under
the Convention are: 14-16, 22-31 and 34(1). They are intended to be
complementary both to the Convention and to the Institution, Conciliation and Arbitration Rules adopted pursuant to Article 6(1)(b) and (c) of
the Convention.

Administrative and
Financial Regulations
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Financial Regulations
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(1) The Secretary-General shall serve as Secretary of the Administrative Council.
(2) Except as otherwise specifically directed by the Administrative
Council, the Secretary-General, in consultation with the Chairman,

Regulation 5
Secretary of the Council

(1) The Chairman shall be the Presiding Officer at meetings of the
Administrative Council.
(2) If the Chairman is unable to preside over all or part of a meeting of the Council, one of the members of the Administrative Council
shall act as temporary Presiding Officer. This member shall be the Representative, Alternate Representative or temporary Alternate Representative of that Contracting State represented at the meeting that stands
highest on a list of Contracting States arranged chronologically
according to the date of the deposit of instruments of ratification,
acceptance or approval of the Convention, starting with the State following the one that had on the last previous occasion provided a temporary Presiding Officer. A temporary Presiding Officer may cast the
vote of the State he represents, or he may assign another member of his
delegation to do so.

Regulation 4
Presiding Officer

(1) Under the direction of the Chairman, the Secretary-General
shall prepare a brief agenda for each meeting of the Administrative
Council and shall transmit such agenda to each member with the notice
of such meeting.
(2) Additional subjects may be placed on the agenda for any meeting of the Administrative Council by any member provided that he shall
give notice thereof to the Secretary-General not less than seven days
prior to the date set for such meeting. In special circumstances the
Chairman, or the Secretary-General after consulting the Chairman,
may at any time place additional subjects on the agenda for any meeting of the Council. The Secretary-General shall as promptly as possible
give each member notice of the addition of any subject to the agenda
for any meeting.
(3) The Administrative Council may at any time authorize any subject to be placed on the agenda for any meeting even though the notice
required by this Regulation shall not have been given.

Regulation 3
Agenda for Meetings
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(1) Except as otherwise specifically provided in the Convention, all
decisions of the Administrative Council shall be taken by a majority of
the votes cast. At any meeting the Presiding Officer may ascertain the
sense of the meeting in lieu of a formal vote but he shall require a
formal vote upon the request of any member. Whenever a formal vote
is required the written text of the motion shall be distributed to the
members.
(2) No member of the Administrative Council may vote by proxy
or by any other method than in person, but the representative of a Contracting State may designate a temporary alternate to vote for him at
any meeting at which the regular alternate is not present.
(3) Whenever, in the judgment of the Chairman, any action must
be taken by the Administrative Council which should not be postponed
until the next Annual Meeting of the Council and does not warrant the
calling of a special meeting, the Secretary-General shall transmit to each
member by any rapid means of communication a motion embodying
the proposed action with a request for a vote by the members of the
Council. Votes shall be cast during a period ending 21 days after such
dispatch, unless a longer period is approved by the Chairman. At the
expiration of the established period, the Secretary-General shall record
the results and notify all members of the Council. If the replies received
do not include those of a majority of the members, the motion shall be
considered lost.

Regulation 7
Voting

(1) The Secretary-General and the Deputy Secretaries-General
may attend all meetings of the Administrative Council.
(2) The Secretary-General, in consultation with the Chairman,
may invite observers to attend any meeting of the Administrative Council.

Regulation 6
Attendance at Meetings

shall have charge of all arrangements for the holding of meetings of the
Council.
(3) The Secretary-General shall keep a summary record of the proceedings of the Administrative Council, copies of which shall be
provided to all members.
(4) The Secretary-General shall present to each Annual Meeting of
the Administrative Council, for its approval pursuant to Article 6(1)(g)
of the Convention, the annual report on the operation of the Centre.
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(1) If, on the election of a Deputy Secretary-General, there should
at any time be more than one Deputy Secretary-General, the Chairman
shall immediately after such election propose to the Administrative
Council the order in which these Deputies shall act as Secretary-General pursuant to Article 10(3) of the Convention. In the absence of such
a decision the order shall be that of seniority in the post of Deputy.
(2) The Secretary-General shall designate the member of the staff
of the Centre who shall act for him during his absence or inability to
act, if all Deputy Secretaries-General should also be absent or unable to
act or if the office of Deputy should be vacant. If there should be a
simultaneous vacancy in the offices of Secretary-General and Deputy
Secretary-General, the Chairman shall designate the member of the
staff who shall act for the Secretary-General.

Regulation 9
Acting Secretary-General

In proposing to the Administrative Council one or more candidates
for the office of Secretary-General or any Deputy Secretary-General, the
Chairman shall at the same time make proposals with respect to:
(a) the length of the term of service;
(b) approval for any of the candidates to hold, if elected, any
other employment or to engage in any other occupation;
(c) the conditions of service, taking into account any proposals made pursuant to paragraph (b).

Regulation 8
Election of the Secretary-General
and His Deputies

Chapter II
The Secretariat

(4) Whenever at a meeting of the Administrative Council at which
all Contracting States are not represented, the votes necessary to adopt
a proposed decision by a majority of two-thirds of the members of the
Council are not obtained, the Council with the concurrence of the
Chairman may decide that the votes of those members of the Council
represented at the meeting shall be registered and the votes of the
absent members shall be solicited in accordance with paragraph (3) of
this Regulation. Votes registered at the meeting may be changed by the
member before the expiration of the voting period established pursuant
to that paragraph.
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The Secretary-General, the Deputy Secretaries-General and the
members of the staff may not serve on the Panel of Conciliators or of
Arbitrators, or as members of any Commission or Tribunal.

Regulation 13
Incompatibility of Functions

(1) Deputy Secretaries-General and the members of the staff,
whether on direct appointment or on secondment, shall act solely
under the direction of the Secretary-General.
(2) The Secretary-General shall have authority to dismiss members
of the Secretariat and to impose disciplinary measures. In the case of
Deputy Secretaries-General dismissal may only be imposed with the
concurrence of the Administrative Council.

Regulation 12
Authority of the Secretary-General

(1) The conditions of service of the members of the staff of the
Centre shall be the same as those of the staff of the Bank.
(2) The Secretary-General shall make arrangements with the
Bank, within the framework of the general administrative arrangements approved by the Administrative Council pursuant to Article
6(1)(d) of the Convention, for the participation of members of the
Secretariat in the Staff Retirement Plan of the Bank as well as in other
facilities and contractual arrangements established for the benefit of
the staff of the Bank.

Regulation 11
Conditions of Employment

The Secretary-General shall appoint the members of the staff of the
Centre. Appointments may be made directly or by secondment.

Regulation 10
Appointment of Staff Members
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(1) Unless otherwise agreed pursuant to Article 60(2) of the Convention, and in addition to receiving reimbursement for any direct
expenses reasonably incurred, each member of a Commission, a Tribunal or an ad hoc Committee appointed from the Panel of Arbitrators
pursuant to Article 52(3) of the Convention (hereinafter referred to as
“Committee”) shall receive:
(a) a fee for each day on which he participates in meetings of
the body of which he is a member;
(b) a fee for the equivalent of each eight-hour day of other
work performed in connection with the proceedings;
(c) in lieu of reimbursement of subsistence expenses when
away from his normal place of residence, a per diem
allowance based on the allowance established from time to
time for the Executive Directors of the Bank;
(d) travel expenses in connection with meetings of the body of
which he is a member based on the norms established from
time to time for the Executive Directors of the Bank.
The amounts of the fees referred to in paragraphs (a) and (b) above
shall be determined from time to time by the Secretary-General, with
the approval of the Chairman. Any request for a higher amount shall be
made through the Secretary-General.
(2) All payments, including reimbursement of expenses, to the following shall in all cases be made by the Centre and not by or through
either party to the proceeding:
(a) members of Commissions, Tribunals and Committees;
(b) witnesses and experts summoned at the initiative of a
Commission, Tribunal or Committee, and not of one of the
parties;
(c) members of the Secretariat of the Centre, including persons (such as interpreters, translators, reporters or secretaries) especially engaged by the Centre for a particular
proceeding;
(d) the host of any proceeding held away from the seat of the
Centre pursuant to Article 63 of the Convention.

Regulation 14
Direct Costs of Individual Proceedings

Chapter III
Financial Provisions
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(3) In order to enable the Centre to make the payments provided
for in paragraph (2), as well as to incur other direct expenses in connection with a proceeding (other than expenses covered by Regulation 15):
(a) the parties shall make advance payments to the Centre as
follows:
(i) initially as soon as a Commission or Tribunal has been
constituted, the Secretary-General shall, after consultation with the President of the body in question and,
as far as possible, the parties, estimate the expenses
that will be incurred by the Centre during the next
three to six months and request the parties to make an
advance payment of this amount;
(ii) if at any time the Secretary-General determines, after
consultation with the President of the body in question and as far as possible the parties, that the
advances made by the parties will not cover a revised
estimate of expenses for the period or any subsequent
period, he shall request the parties to make supplementary advance payments.
(b) the Centre shall not be required to provide any service in
connection with a proceeding or to pay the fees, allowances
or expenses of the members of any Commission, Tribunal
or Committee, unless sufficient advance payments shall
previously have been made;
(c) if the initial advance payments are insufficient to cover estimated future expenses, prior to requesting the parties to
make additional advance payments, the Secretary-General
shall ascertain the actual expenses incurred and commitments entered into by the Centre with regard to each proceeding and shall appropriately charge or credit the parties;
(d) in connection with every conciliation proceeding, and in
connection with every arbitration proceeding unless a different division is provided for in the Arbitration Rules or is
decided by the parties or the Tribunal, each party shall pay
one half of each advance or supplemental charge, without
prejudice to the final decision on the payment of the cost of
an arbitration proceeding to be made by the Tribunal pursuant to Article 61(2) of the Convention. All advances and
charges shall be payable, at the place and in the currencies
specified by the Secretary-General, as soon as a request for
payment is made by him. If the amounts requested are not
paid in full within 30 days, then the Secretary-General shall
inform both parties of the default and give an opportunity
to either of them to make the required payment. At any
time 15 days after such information is sent by the Secre-
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The party or parties (if a request is made jointly) wishing to institute a conciliation or arbitration proceeding, requesting a supplementary decision to, or the rectification, interpretation, revision or
annulment of an arbitral award, or requesting resubmission of a dispute
to a new Tribunal after the annulment of an arbitral award, shall pay to
the Centre a non-refundable fee determined from time to time by the
Secretary-General.

Regulation 16
Fee for Lodging Requests

(1) The Centre shall only perform any special service for a party in
connection with a proceeding (for example, the provision of translations or copies) if the party shall in advance have deposited an amount
sufficient to cover the charge for such service.
(2) Charges for special services shall normally be based on a schedule of fees to be promulgated from time to time by the Secretary-General and communicated by him to all Contracting States as well as to the
parties to all pending proceedings.

Regulation 15
Special Services to Parties

tary-General, he may move that the Commission or Tribunal stay the proceeding, if by the date of such motion any
part of the required payment is still outstanding. If any
proceeding is stayed for non-payment for a consecutive
period in excess of six months, the Secretary-General may,
after notice to and as far as possible in consultation with
the parties, move that the competent body discontinue the
proceeding;
(e) in the event that an application for annulment of an award
is registered, the above provisions of this Rule shall apply
mutatis mutandis, except that the applicant shall be solely
responsible for making the advance payments requested by
the Secretary-General to cover expenses following the constitution of the Committee, and without prejudice to the
right of the Committee in accordance with Article 52(4) of
the Convention to decide how and by whom expenses
incurred in connection with the annulment proceeding
shall be paid.
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(1) Any excess of expected expenditures over expected revenues
shall be assessed on the Contracting States. Each State that is not a
member of the Bank shall be assessed a fraction of the total assessment
equal to the fraction of the budget of the International Court of Justice
that it would have to bear if that budget were divided only among the
Contracting States in proportion to the then current scale of contributions applicable to the budget of the Court; the balance of the total
assessment shall be divided among the Contracting States that are
members of the Bank in proportion to their respective subscription to
the capital stock of the Bank. The assessments shall be calculated by the

Regulation 18
Assessment of Contributions

(1) The fiscal year of the Centre shall run from July 1 of each year
to June 30 of the following year.
(2) Before the end of each fiscal year the Secretary-General shall
prepare and submit, for adoption by the Administrative Council at its
next Annual Meeting and in accordance with Article 6(1)(f) of the
Convention, a budget for the following fiscal year. This budget is to
indicate the expected expenditures of the Centre (excepting those to be
incurred on a reimbursable basis) and the expected revenues (excepting reimbursements).
(3) If, during the course of a fiscal year, the Secretary-General
determines that the expected expenditures will exceed those authorized
in the budget, or if he should wish to incur expenditures not previously
authorized, he shall, in consultation with the Chairman, prepare a supplementary budget, which he shall submit to the Administrative Council for adoption, either at the Annual Meeting or at any other meeting,
or in accordance with Regulation 7(3).
(4) The adoption of a budget constitutes authority for the Secretary-General to make expenditures and incur obligations for the purposes and within the limits specified in the budget. Unless otherwise
provided by the Administrative Council, the Secretary-General may
exceed the amount specified for any given budget item, provided that
the total amount of the budget is not exceeded.
(5) Pending the adoption of the budget by the Administrative
Council, the Secretary-General may incur expenditures for the purposes and within the limits specified in the budget he submitted to the
Council, up to one quarter of the amount authorized to be expended in
the previous fiscal year but in no event exceeding the amount that the
Bank has agreed to make available for the current fiscal year.

Regulation 17
The Budget
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The Secretary-General shall maintain a list, which he shall transmit
from time to time to all Contracting States and on request to any State
or person, of the Contracting States (including former Contracting
States, showing the date on which their notice of denunciation was
received by the depositary), indicating for each:

Regulation 20
List of Contracting States

Chapter IV
General Functions
of the Secretariat

The Secretary-General shall have an audit of the accounts of the
Centre made once each year and on the basis of this audit submit a
financial statement to the Administrative Council for consideration at
the Annual Meeting.

Regulation 19
Audits

Secretary-General immediately after the adoption of the annual budget,
on the basis of the then current membership of the Centre, and shall be
promptly communicated to all Contracting States. The assessments
shall be payable as soon as they are thus communicated.
(2) On the adoption of a supplementary budget, the Secretary-General shall immediately calculate supplementary assessments, which shall
be payable as soon as they are communicated to the Contracting States.
(3) A State which is party to the Convention during any part of a
fiscal year shall be assessed for the entire fiscal year. If a State becomes a
party to the Convention after the assessments for a given fiscal year have
been calculated, its assessment shall be calculated by the application of
the same appropriate factor as was applied in calculating the original
assessments, and no recalculation of the assessments of the other Contracting States shall be made.
(4) If, after the close of a fiscal year, it is determined that there is a
cash surplus, such surplus shall, unless the Administrative Council
otherwise decides, be credited to the Contracting States in proportion
to the assessed contributions they had paid for that fiscal year. These
credits shall be made with respect to the assessments for the fiscal year
commencing two years after the end of the fiscal year to which the surplus pertains.
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(1) Whenever a Contracting State has the right to make one or
more designations to the Panel of Conciliators or of Arbitrators, the
Secretary-General shall invite the State to make such designations.
(2) Each designation made by a Contracting State or by the Chairman shall indicate the name, address and nationality of the designee,
and include a statement of his qualifications, with particular reference
to his competence in the fields of law, commerce, industry and finance.
(3) As soon as the Secretary-General is notified of a designation, he
shall inform the designee thereof, indicating to him the designating
authority and the terminal date of the period of designation, and
requesting confirmation that the designee is willing to serve.
(4) The Secretary-General shall maintain lists, which he shall
transmit from time to time to all Contracting States and on request to
any State or person, of the members of the Panels of Conciliators and
of Arbitrators, indicating for each member:

Regulation 21
Establishment of Panels

(a) the date on which the Convention entered into force with
respect to it;
(b) any territories excluded pursuant to Article 70 of the Convention and the dates on which the notice of exclusion and
any modification of such notice were received by the
depositary;
(c) any designation, pursuant to Article 25(1) of the Convention, of constituent subdivisions or agencies to whose
investment disputes the jurisdiction of the Centre extends;
(d) any notification, pursuant to Article 25(3) of the Convention, that no approval by the State is required for the consent by a constituent subdivision or agency to the
jurisdiction of the Centre;
(e) any notification, pursuant to Article 25(4) of the Convention, of the class or classes of disputes which the State
would or would not consider submitting to the jurisdiction
of the Centre;
(f) the competent court or other authority for the recognition
and enforcement of arbitral awards, designated pursuant to
Article 54(2) of the Convention;
(g) any legislative or other measures taken, pursuant to Article
69 of the Convention, for making its provisions effective in
the territories of the State and communicated by the State
to the Centre.
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Regulation 22
Publication

his address;
his nationality;
the terminal date of the current designation;
the designating authority;
his qualifications.
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(1) The Secretary-General shall maintain, in accordance with rules
to be promulgated by him, separate Registers for requests for conciliation and requests for arbitration. In these he shall enter all significant
data concerning the institution, conduct and disposition of each proceeding, including in particular the method of constitution and the
membership of each Commission, Tribunal and Committee. On the
Arbitration Register he shall also enter, with respect to each award, all
significant data concerning any request for the supplementation, rectification, interpretation, revision or annulment of the award, and any
stay of enforcement.
(2) The Registers shall be open for inspection by any person. The
Secretary-General shall promulgate rules concerning access to the Reg-

Regulation 23
The Registers

Chapter V
Functions with Respect
to Individual Proceedings

(1) The Secretary-General shall appropriately publish information
about the operation of the Centre, including the registration of all
requests for conciliation or arbitration and in due course an indication
of the date and method of the termination of each proceeding.
(2) If both parties to a proceeding consent to the publication of:
(a) reports of Conciliation Commissions;
(b) arbitral awards; or
(c) the minutes and other records of proceedings,
the Secretary-General shall arrange for the publication thereof, in an
appropriate form with a view to furthering the development of international law in relation to investments.

(a)
(b)
(c)
(d)
(e)
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The Secretary-General shall appoint a Secretary for each Commission, Tribunal and Committee. The Secretary may be drawn from
among the Secretariat of the Centre, and shall in any case, while serving
in that capacity, be considered as a member of its staff. He shall:
(a) represent the Secretary-General and may perform all functions assigned to the latter by these Regulations or the
Rules with regard to individual proceedings or assigned to
the latter by the Convention, and delegated by him to the
Secretary;
(b) be the channel through which the parties may request particular services from the Centre;

Regulation 25
Secretary

(1) During the pendency of any proceeding the Secretary-General
shall be the official channel of written communications among the parties, the Commission, Tribunal or Committee, and the Chairman of the
Administrative Council, except that:
(a) the parties may communicate directly with each other
unless the communication is one required by the Convention or the Institution, Conciliation or Arbitration Rules
(hereinafter referred to as the “Rules”);
(b) the members of any Commission, Tribunal or Committee
shall communicate directly with each other.
(2) Instruments and documents shall be introduced into the proceeding by transmitting them to the Secretary-General, who shall retain
the original for the files of the Centre and arrange for appropriate distribution of copies. If the instrument or document does not meet the
applicable requirements, the Secretary-General:
(a) shall inform the party submitting it of the deficiency, and
of any consequent action the Secretary-General is taking;
(b) may, if the deficiency is merely a formal one, accept it subject to subsequent correction;
(c) may, if the deficiency consists merely of an insufficiency in
the number of copies or the lack of required translations,
provide the necessary copies or translations at the cost of
the party concerned.

Regulation 24
Means of Communication

isters, and a schedule of charges for the provision of certified and uncertified extracts therefrom.
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(1) Documentation filed in support of any request, pleading, application, written observation or other instrument introduced into a proceeding shall consist of one original and of the number of additional
copies specified in paragraph (2). The original shall, unless otherwise
agreed by the parties or ordered by the competent Commission, Tribunal or Committee, consist of the complete document or of a duly certified copy or extract, except if the party is unable to obtain such
document or certified copy or extract (in which case the reason for such
inability must be stated).

(1) The Secretary-General shall deposit in the archives of the
Centre and shall make arrangements for the permanent retention of the
original text:
(a) of the request and of all instruments and documents filed
or prepared in connection with any proceeding, including
the minutes of any hearing;
(b) of any report by a Commission or of any award or decision
by a Tribunal or Committee.
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Regulation 30
Supporting Documentation

Regulation 28
Depositary Functions

Regulation 27
Other Assistance

(1) The Secretary-General shall provide such other assistance as
may be required in connection with all meetings of Commissions, Tribunals and Committees, in particular in making translations and interpretations from one official language of the Centre into another.
(2) The Secretary-General may also provide, by use of the staff and
equipment of the Centre or of persons employed and equipment
acquired on a short-time basis, other services required for the conduct
of proceedings, such as the duplication and translation of documents,
or interpretations from and to a language other than an official language of the Centre.

Regulation 29
Time Limits

Chapter VI
Special Provisions Relating to Proceedings

(2) Subject to the Rules and to the agreement of the parties to
particular proceedings, and upon payment of any charges in accordance with a schedule to be promulgated by the Secretary-General, he
shall make available to the parties certified copies of reports and
awards (reflecting thereon any supplementary decision, rectification,
interpretation, revision or annulment duly made, and any stay of
enforcement while it is in effect), as well as of other instruments, documents and minutes.

(1) All time limits, specified in the Convention or the Rules or fixed
by a Commission, Tribunal, Committee or the Secretary-General, shall
be computed from the date on which the limit is announced in the presence of the parties or their representatives or on which the SecretaryGeneral dispatches the pertinent notification or instrument (which
date shall be marked on it). The day of such announcement or dispatch
shall be excluded from the calculation.
(2) A time limit shall be satisfied if a notification or instrument
dispatched by a party is delivered at the seat of the Centre, or to the Secretary of the competent Commission, Tribunal or Committee that is
meeting away from the seat of the Centre, before the close of business
on the indicated date or, if that day is a Saturday, a Sunday, a public holiday observed at the place of delivery or a day on which for any reason
regular mail delivery is restricted at the place of delivery, then before the
close of business on the next subsequent day on which regular mail
service is available.

(1) The Secretary-General shall make arrangements for the holding of conciliation and arbitration proceedings at the seat of the Centre
or shall, at the request of the parties and as provided in Article 63 of the
Convention, make or supervise arrangements if proceedings are held
elsewhere.
(2) The Secretary-General shall assist a Commission or Tribunal, at
its request, in visiting any place connected with a dispute or in conducting inquiries there.

Regulation 26
Place of Proceedings

(c) keep summary minutes of hearings, unless the parties agree
with the Commission, Tribunal or Committee on another
manner of keeping the record of the hearings; and
(d) perform other functions with respect to the proceeding at
the request of the President of the Commission, Tribunal
or Committee, or at the direction of the Secretary-General.
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(1) The Secretary-General may waive the immunity of:
(a) the Centre;
(b) members of the staff of the Centre.
(2) The Chairman of the Council may waive the immunity of:
(a) the Secretary-General or any Deputy Secretary-General;
(b) members of a Commission, Tribunal or Committee;

Regulation 32
Waiver of Immunities

The Secretary-General may issue certificates to members of Commissions, Tribunals or Committees, to officers and employees of the
Secretariat and to the parties, agents, counsel, advocates, witnesses and
experts appearing in proceedings, indicating that they are traveling in
connection with a proceeding under the Convention.

Regulation 31
Certificates of Official Travel

Chapter VII
Immunities and Privileges

(2) The number of additional copies of any document shall be
equal to the number of additional copies required of the instrument to
which the documentation relates, except that no such copies are required
if the document has been published and is readily available. Each additional copy shall be certified by the party presenting it to be a true and
complete copy of the original, except that if the document is lengthy and
relevant only in part, it is sufficient if it is certified to be a true and complete extract of the relevant parts, which must be precisely specified.
(3) Each original and additional copy of a document which is not
in a language approved for the proceeding in question, shall, unless otherwise ordered by the competent Commission, Tribunal or Committee,
be accompanied by a certified translation into such a language. However, if the document is lengthy and relevant only in part, it is sufficient
if only the relevant parts, which must be precisely specified, are translated, provided that the competent body may require a fuller or a complete translation.
(4) Whenever an extract of an original document is presented pursuant to paragraph (1) or a partial copy or translation pursuant to paragraph (2) or (3), each such extract, copy and translation shall be
accompanied by a statement that the omission of the remainder of the
text does not render the portion presented misleading.
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(1) The official languages of the Centre shall be English, French
and Spanish.
(2) The texts of these Regulations in each official language shall be
equally authentic.

Regulation 34
Official Languages

Unless another channel of communications is specified by the State
concerned, all communications required by the Convention or these
Regulations to be sent to Contracting States shall be addressed to the
State’s representative on the Administrative Council.

Regulation 33
Communications with
Contracting States

Chapter VIII
Miscellaneous

(c) the parties, agents, counsel, advocates, witnesses or experts
appearing in a proceeding, if a recommendation for such
waiver is made by the Commission, Tribunal or Committee
concerned.
(3) The Administrative Council may waive the immunity of:
(a) the Chairman and members of the Council;
(b) the parties, agents, counsel, advocates, witnesses or experts
appearing in a proceeding, even if no recommendation for
such a waiver is made by the Commission, Tribunal or
Committee concerned;
(c) the Centre or any person mentioned in paragraph (1)
or (2).
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(1) The request shall:
(a) designate precisely each party to the dispute and state the
address of each;
(b) state, if one of the parties is a constituent subdivision or
agency of a Contracting State, that it has been designated to
the Centre by that State pursuant to Article 25(1) of the
Convention;
(c) indicate the date of consent and the instruments in which
it is recorded, including, if one party is a constituent subdivision or agency of a Contracting State, similar data on the
approval of such consent by that State unless it had notified
the Centre that no such approval is required;

Rule 2
Contents of the Request

(1) Any Contracting State or any national of a Contracting State
wishing to institute conciliation or arbitration proceedings under the
Convention shall address a request to that effect in writing to the Secretary-General at the seat of the Centre. The request shall indicate
whether it relates to a conciliation or an arbitration proceeding. It shall
be drawn up in an official language of the Centre, shall be dated, and
shall be signed by the requesting party or its duly authorized representative.
(2) The request may be made jointly by the parties to the dispute.

Rule 1
The Request

Institution Rules

The Rules of Procedure for the Institution of Conciliation and Arbitration Proceedings (the Institution Rules) of ICSID were adopted by the
Administrative Council of the Centre pursuant to Article 6(1)(b) of the
ICSID Convention.
The Institution Rules are supplemented by the Administrative and
Financial Regulations of the Centre, in particular by Regulations 16,
22(1), 23, 24, 30 and 34(1).
The Institution Rules are restricted in scope to the period of time from
the filing of a request to the dispatch of the notice of registration. All transactions subsequent to that time are to be regulated in accordance with the
Conciliation and the Arbitration Rules.
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(1) The request shall be accompanied by five additional signed
copies. The Secretary-General may require such further copies as he
may deem necessary.

Rule 4
Copies of the Request

The request may in addition set forth any provisions agreed by the
parties regarding the number of conciliators or arbitrators and the
method of their appointment, as well as any other provisions agreed
concerning the settlement of the dispute.

Rule 3
Optional Information
in the Request

(d) indicate with respect to the party that is a national of a
Contracting State:
(i) its nationality on the date of consent; and
(ii) if the party is a natural person:
(A)
his nationality on the date of the request; and
(B)
that he did not have the nationality of the
Contracting State party to the dispute either
on the date of consent or on the date of the
request; or
(iii) if the party is a juridical person which on the date of
consent had the nationality of the Contracting State
party to the dispute, the agreement of the parties that
it should be treated as a national of another Contracting State for the purposes of the Convention;
(e) contain information concerning the issues in dispute indicating that there is, between the parties, a legal dispute arising directly out of an investment; and
(f) state, if the requesting party is a juridical person, that it has
taken all necessary internal actions to authorize the
request.
(2) The information required by subparagraphs (1)(c), (1)(d)(iii)
and (1)(f) shall be supported by documentation.
(3) “Date of consent” means the date on which the parties to the
dispute consented in writing to submit it to the Centre; if both parties
did not act on the same day, it means the date on which the second
party acted.
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The notice of registration of a request shall:
(a) record that the request is registered and indicate the date of
the registration and of the dispatch of that notice;
(b) notify each party that all communications and notices in
connection with the proceeding will be sent to the address
stated in the request, unless another address is indicated to
the Centre;
(c) unless such information has already been provided, invite
the parties to communicate to the Secretary-General any

Rule 7
Notice of Registration

(1) The Secretary-General shall, subject to Rule 5(1)(b), as soon as
possible, either:
(a) register the request in the Conciliation or the Arbitration
Register and on the same day notify the parties of the registration; or
(b) if he finds, on the basis of the information contained in the
request, that the dispute is manifestly outside the jurisdiction of the Centre, notify the parties of his refusal to register the request and of the reasons therefor.
(2) A proceeding under the Convention shall be deemed to have
been instituted on the date of the registration of the request.

Rule 6
Registration of the Request

(1) On receiving a request the Secretary-General shall:
(a) send an acknowledgement to the requesting party;
(b) take no other action with respect to the request until he has
received payment of the prescribed fee.
(2) As soon as he has received the fee for lodging the request, the
Secretary-General shall transmit a copy of the request and of the
accompanying documentation to the other party.

Rule 5
Acknowledgement of the Request

(2) Any documentation submitted with the request shall conform
to the requirements of Administrative and Financial Regulation 30.
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(1) The texts of these Rules in each official language of the Centre
shall be equally authentic.
(2) These Rules may be cited as the “Institution Rules” of the
Centre.

Rule 9
Final Provisions

The requesting party may, by written notice to the Secretary-General, withdraw the request before it has been registered. The SecretaryGeneral shall promptly notify the other party, unless, pursuant to Rule
5(1)(b), the request had not been transmitted to it.

Rule 8
Withdrawal of the Request

provisions agreed by them regarding the number and the
method of appointment of the conciliators or arbitrators;
(d) invite the parties to proceed, as soon as possible, to constitute a Conciliation Commission in accordance with Articles 29 to 31 of the Convention, or an Arbitral Tribunal in
accordance with Articles 37 to 40;
(e) remind the parties that the registration of the request is
without prejudice to the powers and functions of the Conciliation Commission or Arbitral Tribunal in regard to
jurisdiction, competence and the merits; and
(f) be accompanied by a list of the members of the Panel of
Conciliators or of Arbitrators of the Centre.
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(1) If the parties, at the time of the registration of the request for
conciliation, have not agreed upon the number of conciliators and the
method of their appointment, they shall, unless they agree otherwise,
follow the following procedure:
(a) the requesting party shall, within 10 days after the registration of the request, propose to the other party the appointment of a sole conciliator or of a specified uneven number
of conciliators and specify the method proposed for their
appointment;

Rule 2
Method of Constituting the Commission in the
Absence of Previous Agreement

(1) Upon notification of the registration of the request for conciliation, the parties shall, with all possible dispatch, proceed to constitute
a Commission, with due regard to Section 2 of Chapter III of the Convention.
(2) Unless such information is provided in the request, the parties
shall communicate to the Secretary-General as soon as possible any
provisions agreed by them regarding the number of conciliators and the
method of their appointment.

Rule 1
General Obligations

Chapter I
Establishment of the Commission

Conciliation Rules

The Rules of Procedure for Conciliation Proceedings (the Conciliation
Rules) of ICSID were adopted by the Administrative Council of the Centre
pursuant to Article 6(1)(c) of the ICSID Convention.
The Conciliation Rules are supplemented by the Administrative and
Financial Regulations of the Centre, in particular by Regulations 14-16,
22-31 and 34(1).
The Conciliation Rules cover the period of time from the dispatch of
the notice of registration of a request for conciliation until a report is
drawn up. The transactions previous to that time are to be regulated in
accordance with the Institution Rules.
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(1) If the Commission is to be constituted in accordance with Article 29(2)(b) of the Convention:
(a) either party shall, in a communication to the other party:
(i) name two persons, identifying one of them as the conciliator appointed by it and the other as the conciliator
proposed to be the President of the Commission; and
(ii) invite the other party to concur in the appointment of
the conciliator proposed to be the President of the
Commission and to appoint another conciliator;
(b) promptly upon receipt of this communication the other
party shall, in its reply:
(i) name a person as the conciliator appointed by it; and
(ii) concur in the appointment of the conciliator proposed to be the President of the Commission or name
another person as the conciliator proposed to be President;

Rule 3
Appointment of Conciliators
to a Commission Constituted in Accordance
with Convention Article 29(2)(b)

(b) within 20 days after receipt of the proposals made by the
requesting party, the other party shall:
(i) accept such proposals; or
(ii) make other proposals regarding the number of conciliators and the method of their appointment;
(c) within 20 days after receipt of the reply containing any such
other proposals, the requesting party shall notify the other
party whether it accepts or rejects such proposals.
(2) The communications provided for in paragraph (1) shall be
made or promptly confirmed in writing and shall either be transmitted
through the Secretary-General or directly between the parties with a
copy to the Secretary-General. The parties shall promptly notify the
Secretary-General of the contents of any agreement reached.
(3) At any time 60 days after the registration of the request, if no
agreement on another procedure is reached, either party may inform
the Secretary-General that it chooses the formula provided for in Article 29(2)(b) of the Convention. The Secretary-General shall thereupon
promptly inform the other party that the Commission is to be constituted in accordance with that Article.
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(1) The party or parties concerned shall notify the Secretary-General of the appointment of each conciliator and indicate the method of
his appointment.
(2) As soon as the Secretary-General has been informed by a party
or the Chairman of the Administrative Council of the appointment of
a conciliator, he shall seek an acceptance from the appointee.
(3) If a conciliator fails to accept his appointment within 15 days,
the Secretary-General shall promptly notify the parties, and if appropriate the Chairman, and invite them to proceed to the appointment of

Rule 5
Acceptance of Appointments

(1) If the Commission is not constituted within 90 days after the
dispatch by the Secretary-General of the notice of registration, or such
other period as the parties may agree, either party may, through the Secretary-General, address to the Chairman of the Administrative Council
a request in writing to appoint the conciliator or conciliators not yet
appointed and to designate a conciliator to be the President of the
Commission.
(2) The provision of paragraph (1) shall apply mutatis mutandis in
the event that the parties have agreed that the conciliators shall elect the
President of the Commission and they fail to do so.
(3) The Secretary-General shall forthwith send a copy of the
request to the other party.
(4) The Chairman shall use his best efforts to comply with that
request within 30 days after its receipt. Before he proceeds to make an
appointment or designation, with due regard to Article 31(1) of the
Convention, he shall consult both parties as far as possible.
(5) The Secretary-General shall promptly notify the parties of any
appointment or designation made by the Chairman.

Rule 4
Appointment of Conciliators by the Chairman
of the Administrative Council

(c) promptly upon receipt of the reply containing such a proposal, the initiating party shall notify the other party whether
it concurs in the appointment of the conciliator proposed by
that party to be the President of the Commission.
(2) The communications provided for in this Rule shall be made or
promptly confirmed in writing and shall either be transmitted through
the Secretary-General or directly between the parties with a copy to the
Secretary-General.
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(1) If a conciliator becomes incapacitated or unable to perform the
duties of his office, the procedure in respect of the disqualification of
conciliators set forth in Rule 9 shall apply.
(2) A conciliator may resign by submitting his resignation to the
other members of the Commission and the Secretary-General. If the

Rule 8
Incapacity or Resignation of Conciliators

At any time before the Commission is constituted, each party may
replace any conciliator appointed by it and the parties may by common
consent agree to replace any conciliator. The procedure of such replacement shall be in accordance with Rules 1, 5 and 6.

Rule 7
Replacement of Conciliators

(1) The Commission shall be deemed to be constituted and the
proceeding to have begun on the date the Secretary-General notifies the
parties that all the conciliators have accepted their appointment.
(2) Before or at the first session of the Commission, each conciliator shall sign a declaration in the following form:
“To the best of my knowledge there is no reason why I should not
serve on the Conciliation Commission constituted by the International Centre for Settlement of Investment Disputes with respect to
a dispute between _________________and _________________.
“I shall keep confidential all information coming to my knowledge
as a result of my participation in this proceeding, as well as the contents of any report drawn up by the Commission.
“I shall not accept any instruction or compensation with regard to
the proceeding from any source except as provided in the Convention on the Settlement of Investment Disputes between States and
Nationals of Other States and in the Regulations and Rules made
pursuant thereto.
“A statement of my past and present professional, business and
other relationships (if any) with the parties is attached hereto.”
Any conciliator failing to sign such a declaration by the end of the
first session of the Commission shall be deemed to have resigned.

Rule 6
Constitution of the Commission

another conciliator in accordance with the method followed for the previous appointment.
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(1) The Secretary-General shall forthwith notify the parties and, if
necessary, the Chairman of the Administrative Council of the disqualification, death, incapacity or resignation of a conciliator and of the consent, if any, of the Commission to a resignation.

Rule 10
Procedure during a Vacancy
on the Commission

(1) A party proposing the disqualification of a conciliator pursuant
to Article 57 of the Convention shall promptly, and in any event before
the Commission first recommends terms of settlement of the dispute to
the parties or when the proceeding is closed (whichever occurs earlier),
file its proposal with the Secretary-General, stating its reasons therefor.
(2) The Secretary-General shall forthwith:
(a) transmit the proposal to the members of the Commission
and, if it relates to a sole conciliator or to a majority of the
members of the Commission, to the Chairman of the
Administrative Council; and
(b) notify the other party of the proposal.
(3) The conciliator to whom the proposal relates may, without
delay, furnish explanations to the Commission or the Chairman, as the
case may be.
(4) Unless the proposal relates to a majority of the members of the
Commission, the other members shall promptly consider and vote on
the proposal in the absence of the conciliator concerned. If those members are equally divided, they shall, through the Secretary-General,
promptly notify the Chairman of the proposal, of any explanation furnished by the conciliator concerned and of their failure to reach a decision.
(5) Whenever the Chairman has to decide on a proposal to disqualify a conciliator, he shall use his best efforts to take that decision
within 30 days after he has received the proposal.
(6) The proceeding shall be suspended until a decision has been
taken on the proposal.

Rule 9
Disqualification of Conciliators

conciliator was appointed by one of the parties, the Commission shall
promptly consider the reasons for his resignation and decide whether it
consents thereto. The Commission shall promptly notify the SecretaryGeneral of its decision.
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(1) The Commission shall hold its first session within 60 days after
its constitution or such other period as the parties may agree. The dates
of that session shall be fixed by the President of the Commission after
consultation with its members and the Secretary-General. If upon its

Rule 13
Sessions of the Commission

Chapter II
Working of the Commission

As soon as a vacancy on the Commission has been filled, the proceeding shall continue from the point it had reached at the time the
vacancy occurred. The newly appointed conciliator may, however,
require that any hearings be repeated in whole or in part.

Rule 12
Resumption of Proceeding
after Filling a Vacancy

(1) Except as provided in paragraph (2), a vacancy resulting from
the disqualification, death, incapacity or resignation of a conciliator
shall be promptly filled by the same method by which his appointment
had been made.
(2) In addition to filling vacancies relating to conciliators
appointed by him, the Chairman of the Administrative Council shall
appoint a person from the Panel of Conciliators:
(a) to fill a vacancy caused by the resignation, without the consent of the Commission, of a conciliator appointed by a
party; or
(b) at the request of either party, to fill any other vacancy, if no
new appointment is made and accepted within 45 days of
the notification of the vacancy by the Secretary-General.
(3) The procedure for filling a vacancy shall be in accordance with
Rules 1, 4(4), 4(5), 5 and, mutatis mutandis, 6(2).

Rule 11
Filling Vacancies
on the Commission

(2) Upon the notification by the Secretary-General of a vacancy on
the Commission, the proceeding shall be or remain suspended until the
vacancy has been filled.
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(1) The deliberations of the Commission shall take place in private
and remain secret.
(2) Only members of the Commission shall take part in its deliberations. No other person shall be admitted unless the Commission
decides otherwise.

Rule 15
Deliberations of
the Commission

(1) The President of the Commission shall conduct its hearings
and preside at its deliberations.
(2) Except as the parties otherwise agree, the presence of a majority of the members of the Commission shall be required at its sittings.
(3) The President of the Commission shall fix the date and hour of
its sittings.

Rule 14
Sittings of the Commission

constitution the Commission has no President because the parties have
agreed that the President shall be elected by its members, the SecretaryGeneral shall fix the dates of that session. In both cases, the parties shall
be consulted as far as possible.
(2) The dates of subsequent sessions shall be determined by the
Commission, after consultation with the Secretary-General and with
the parties as far as possible.
(3) The Commission shall meet at the seat of the Centre or at such
other place as may have been agreed by the parties in accordance with
Article 63 of the Convention. If the parties agree that the proceeding
shall be held at a place other than the Centre or an institution with
which the Centre has made the necessary arrangements, they shall consult with the Secretary-General and request the approval of the Commission. Failing such approval, the Commission shall meet at the seat of
the Centre.
(4) The Secretary-General shall notify the members of the Commission and the parties of the dates and place of the sessions of the
Commission in good time.
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The Commission shall make the orders required for the conduct of
the proceeding.

Rule 19
Procedural Orders

Chapter III
General Procedural Provisions

(1) Each party may be represented or assisted by agents, counsel or
advocates whose names and authority shall be notified by that party to
the Secretary-General, who shall promptly inform the Commission and
the other party.
(2) For the purposes of these Rules, the expression “party”
includes, where the context so admits, an agent, counsel or advocate
authorized to represent that party.

Rule 18
Representation of
the Parties

If at any time the President of the Commission should be unable to
act, his functions shall be performed by one of the other members of
the Commission, acting in the order in which the Secretary-General
had received the notice of their acceptance of their appointment to the
Commission.
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(1) The parties may agree on the use of one or two languages to be
used in the proceeding, provided that, if they agree on any language
that is not an official language of the Centre, the Commission, after
consultation with the Secretary-General, gives its approval. If the parties do not agree on any such procedural language, each of them may
select one of the official languages (i.e., English, French and Spanish)
for this purpose.
(2) If two procedural languages are selected by the parties, any
instrument may be filed in either language. Either language may be used
at the hearings, subject, if the Commission so requires, to translation
and interpretation. The recommendations and the report of the Commission shall be rendered and the record kept in both procedural languages, both versions being equally authentic.

Rule 21
Procedural Languages

(1) As early as possible after the constitution of a Commission, its
President shall endeavor to ascertain the views of the parties regarding
questions of procedure. For this purpose he may request the parties to
meet him. He shall, in particular, seek their views on the following matters:
(a) the number of members of the Commission required to
constitute a quorum at its sittings;
(b) the language or languages to be used in the proceeding;
(c) the evidence, oral or written, which each party intends to
produce or to request the Commission to call for, and the
written statements which each party intends to file, as well
as the time limits within which such evidence should be
produced and such statements filed;
(d) the number of copies desired by each party of instruments
filed by the other; and
(e) the manner in which the record of the hearings shall be
kept.
(2) In the conduct of the proceeding the Commission shall apply
any agreement between the parties on procedural matters, except as
otherwise provided in the Convention or the Administrative and Financial Regulations.

(1) Decisions of the Commission shall be taken by a majority of
the votes of all its members. Abstention shall count as a negative vote.
(2) Except as otherwise provided by these Rules or decided by the
Commission, it may take any decision by correspondence among its
members, provided that all of them are consulted. Decisions so taken
shall be certified by the President of the Commission.

Rule 17
Incapacity of
the President

Rule 20
Preliminary Procedural
Consultation

Rule 16
Decisions of
the Commission
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(1) The parties shall cooperate in good faith with the Commission
and, in particular, at its request furnish all relevant documents, information and explanations as well as use the means at their disposal to
enable the Commission to hear witnesses and experts whom it desires
to call. The parties shall also facilitate visits to and inquiries at any place
connected with the dispute that the Commission desires to undertake.
(2) The parties shall comply with any time limits agreed with or
fixed by the Commission.

Rule 23
Cooperation of the Parties
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(1) The hearings of the Commission shall take place in private and,
except as the parties otherwise agree, shall remain secret.
(2) The Commission shall decide, with the consent of the parties,
which other persons besides the parties, their agents, counsel and advo-

Rule 27
Hearings

(1) Every written statement or other instrument filed by a party
may be accompanied by supporting documentation, in such form and
number of copies as required by Administrative and Financial Regulation 30.
(2) Supporting documentation shall ordinarily be filed together
with the instrument to which it relates, and in any case within the time
limit fixed for the filing of such instrument.

Rule 26
Supporting Documentation

(1) Upon the constitution of the Commission, its President shall
invite each party to file, within 30 days or such longer time limit as he
may fix, a written statement of its position. If, upon its constitution, the
Commission has no President, such invitation shall be issued and any
such longer time limit shall be fixed by the Secretary-General. At any
stage of the proceeding, within such time limits as the Commission
shall fix, either party may file such other written statements as it deems
useful and relevant.
(2) Except as otherwise provided by the Commission after consultation with the parties and the Secretary-General, every written statement or other instrument shall be filed in the form of a signed original
accompanied by additional copies whose number shall be two more
than the number of members of the Commission.

Rule 25
Written Statements

As soon as the Commission is constituted, the Secretary-General
shall transmit to each member a copy of the request by which the proceeding was initiated, of the supporting documentation, of the notice of
registration and of any communication received from either party in
response thereto.

Rule 22
Functions of
the Commission

(1) In order to clarify the issues in dispute between the parties, the
Commission shall hear the parties and shall endeavor to obtain any
information that might serve this end. The parties shall be associated
with its work as closely as possible.
(2) In order to bring about agreement between the parties, the
Commission may, from time to time at any stage of the proceeding,
make—orally or in writing—recommendations to the parties. It may
recommend that the parties accept specific terms of settlement or that
they refrain, while it seeks to bring about agreement between them,
from specific acts that might aggravate the dispute; it shall point out to
the parties the arguments in favor of its recommendations. It may fix
time limits within which each party shall inform the Commission of its
decision concerning the recommendations made.
(3) The Commission, in order to obtain information that might
enable it to discharge its functions, may at any stage of the proceeding:
(a) request from either party oral explanations, documents
and other information;
(b) request evidence from other persons; and
(c) with the consent of the party concerned, visit any place
connected with the dispute or conduct inquiries there, provided that the parties may participate in any such visits and
inquiries.

Rule 24
Transmission of the Request

Chapter IV
Conciliation Procedures
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(1) If the parties reach agreement on the issues in dispute, the
Commission shall close the proceeding and draw up its report noting
the issues in dispute and recording that the parties have reached agreement. At the request of the parties, the report shall record the detailed
terms and conditions of their agreement.
(2) If at any stage of the proceeding it appears to the Commission
that there is no likelihood of agreement between the parties, the Commission shall, after notice to the parties, close the proceeding and draw
up its report noting the submission of the dispute to conciliation and
recording the failure of the parties to reach agreement.
(3) If one party fails to appear or participate in the proceeding, the
Commission shall, after notice to the parties, close the proceeding and
draw up its report noting the submission of the dispute to conciliation
and recording the failure of that party to appear or participate.

(1) Each party may, at any stage of the proceeding, request that the
Commission hear the witnesses and experts whose evidence the party
considers relevant. The Commission shall fix a time limit within which
such hearing shall take place.
(2) Witnesses and experts shall, as a rule, be examined before the
Commission by the parties under the control of its President. Questions
may also be put to them by any member of the Commission.
(3) If a witness or expert is unable to appear before it, the Commission, in agreement with the parties, may make appropriate arrangements for the evidence to be given in a written deposition or to be taken
by examination elsewhere. The parties may participate in any such
examination.
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(1) Any objection that the dispute is not within the jurisdiction of
the Centre or, for other reasons, is not within the competence of the
Commission shall be made as early as possible. A party shall file the
objection with the Secretary-General no later than in its first written
statement or at the first hearing if that occurs earlier, unless the facts on
which the objection is based are unknown to the party at that time.
(2) The Commission may on its own initiative consider, at any
stage of the proceeding, whether the dispute before it is within the jurisdiction of the Centre and within its own competence.
(3) Upon the formal raising of an objection, the proceeding on the
merits shall be suspended. The Commission shall obtain the views of
the parties on the objection.
(4) The Commission may deal with the objection as a preliminary
question or join it to the merits of the dispute. If the Commission overrules the objection or joins it to the merits, it shall resume consideration of the latter without delay.
(5) If the Commission decides that the dispute is not within the
jurisdiction of the Centre or not within its own competence, it shall

Rule 29
Objections to Jurisdiction
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(1) The report shall be in writing and shall contain, in addition to
the material specified in paragraph (2) and in Rule 30:
(a) a precise designation of each party;
(b) a statement that the Commission was established under the
Convention, and a description of the method of its constitution;
(c) the names of the members of the Commission, and an
identification of the appointing authority of each;
(d) the names of the agents, counsel and advocates of the parties;
(e) the dates and place of the sittings of the Commission; and
(f) a summary of the proceeding.

Rule 32
The Report

The report of the Commission shall be drawn up and signed within
60 days after the closure of the proceeding.

Rule 31
Preparation of the Report

Rule 30
Closure of the Proceeding

Rule 28
Witnesses and Experts

Chapter V
Termination of the Proceeding

close the proceeding and draw up a report to that effect, in which it shall
state its reasons.

cates, witnesses and experts during their testimony, and officers of the
Commission may attend the hearings.
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(1) The texts of these Rules in each official language of the Centre
shall be equally authentic.
(2) These Rules may be cited as the “Conciliation Rules” of the
Centre.

Rule 34
Final Provisions

Chapter VI
General Provisions

(1) Upon signature by the last conciliator to sign, the SecretaryGeneral shall promptly:
(a) authenticate the original text of the report and deposit it in
the archives of the Centre; and
(b) dispatch a certified copy to each party, indicating the date
of dispatch on the original text and on all copies.
(2) The Secretary-General shall, upon request, make available to a
party additional certified copies of the report.
(3) The Centre shall not publish the report without the consent of
the parties.

Rule 33
Communication
of the Report

(2) The report shall also record any agreement of the parties, pursuant to Article 35 of the Convention, concerning the use in other proceedings of the views expressed or statements or admissions or offers of
settlement made in the proceeding before the Commission or of the
report or any recommendation made by the Commission.
(3) The report shall be signed by the members of the Commission;
the date of each signature shall be indicated. The fact that a member
refuses to sign the report shall be recorded therein.
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(1) Upon notification of the registration of the request for arbitration, the parties shall, with all possible dispatch, proceed to constitute a
Tribunal, with due regard to Section 2 of Chapter IV of the Convention.
(2) Unless such information is provided in the request, the parties
shall communicate to the Secretary-General as soon as possible any
provisions agreed by them regarding the number of arbitrators and the
method of their appointment.
(3) The majority of the arbitrators shall be nationals of States other
than the State party to the dispute and of the State whose national is a
party to the dispute, unless the sole arbitrator or each individual
member of the Tribunal is appointed by agreement of the parties.
Where the Tribunal is to consist of three members, a national of either
of these States may not be appointed as an arbitrator by a party without
the agreement of the other party to the dispute. Where the Tribunal is
to consist of five or more members, nationals of either of these States
may not be appointed as arbitrators by a party if appointment by the
other party of the same number of arbitrators of either of these nationalities would result in a majority of arbitrators of these nationalities.
(4) No person who had previously acted as a conciliator or arbitrator in any proceeding for the settlement of the dispute may be
appointed as a member of the Tribunal.

Rule 1
General Obligations

Chapter I
Establishment of the Tribunal

Arbitration Rules

The Rules of Procedure for Arbitration Proceedings (the Arbitration
Rules) of ICSID were adopted by the Administrative Council of the Centre
pursuant to Article 6(1)(c) of the ICSID Convention.
The Arbitration Rules are supplemented by the Administrative and
Financial Regulations of the Centre, in particular by Regulations 14-16,
22-31 and 34(1).
The Arbitration Rules cover the period of time from the dispatch of the
notice of registration of a request for arbitration until an award is rendered
and all challenges possible to it under the Convention have been exhausted.
The transactions previous to that time are to be regulated in accordance
with the Institution Rules.
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(1) If the Tribunal is to be constituted in accordance with Article
37(2)(b) of the Convention:
(a) either party shall in a communication to the other party:

Rule 3
Appointment of Arbitrators
to a Tribunal Constituted in Accordance
with Convention Article 37(2)(b)

(1) If the parties, at the time of the registration of the request for
arbitration, have not agreed upon the number of arbitrators and the
method of their appointment, they shall, unless they agree otherwise,
follow the following procedure:
(a) the requesting party shall, within 10 days after the registration of the request, propose to the other party the appointment of a sole arbitrator or of a specified uneven number
of arbitrators and specify the method proposed for their
appointment;
(b) within 20 days after receipt of the proposals made by the
requesting party, the other party shall:
(i) accept such proposals; or
(ii) make other proposals regarding the number of arbitrators and the method of their appointment;
(c) within 20 days after receipt of the reply containing any such
other proposals, the requesting party shall notify the other
party whether it accepts or rejects such proposals.
(2) The communications provided for in paragraph (1) shall be
made or promptly confirmed in writing and shall either be transmitted
through the Secretary-General or directly between the parties with a
copy to the Secretary-General. The parties shall promptly notify the
Secretary-General of the contents of any agreement reached.
(3) At any time 60 days after the registration of the request, if no
agreement on another procedure is reached, either party may inform
the Secretary-General that it chooses the formula provided for in Article 37(2)(b) of the Convention. The Secretary-General shall thereupon
promptly inform the other party that the Tribunal is to be constituted
in accordance with that Article.

Rule 2
Method of Constituting
the Tribunal in the Absence
of Previous Agreement
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(1) If the Tribunal is not constituted within 90 days after the dispatch by the Secretary-General of the notice of registration, or such
other period as the parties may agree, either party may, through the Secretary-General, address to the Chairman of the Administrative Council
a request in writing to appoint the arbitrator or arbitrators not yet
appointed and to designate an arbitrator to be the President of the Tribunal.
(2) The provision of paragraph (1) shall apply mutatis mutandis in
the event that the parties have agreed that the arbitrators shall elect the
President of the Tribunal and they fail to do so.
(3) The Secretary-General shall forthwith send a copy of the
request to the other party.

Rule 4
Appointment of Arbitrators
by the Chairman of
the Administrative Council

(i) name two persons, identifying one of them, who shall
not have the same nationality as nor be a national of
either party, as the arbitrator appointed by it, and the
other as the arbitrator proposed to be the President of
the Tribunal; and
(ii) invite the other party to concur in the appointment of
the arbitrator proposed to be the President of the Tribunal and to appoint another arbitrator;
(b) promptly upon receipt of this communication the other
party shall, in its reply:
(i) name a person as the arbitrator appointed by it, who
shall not have the same nationality as nor be a national
of either party; and
(ii) concur in the appointment of the arbitrator proposed
to be the President of the Tribunal or name another
person as the arbitrator proposed to be President;
(c) promptly upon receipt of the reply containing such a proposal, the initiating party shall notify the other party
whether it concurs in the appointment of the arbitrator
proposed by that party to be the President of the Tribunal.
(2) The communications provided for in this Rule shall be made or
promptly confirmed in writing and shall either be transmitted through
the Secretary-General or directly between the parties with a copy to the
Secretary-General.
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(1) The Tribunal shall be deemed to be constituted and the proceeding to have begun on the date the Secretary-General notifies the
parties that all the arbitrators have accepted their appointment.
(2) Before or at the first session of the Tribunal, each arbitrator
shall sign a declaration in the following form:
“To the best of my knowledge there is no reason why I should not
serve on the Arbitral Tribunal constituted by the International
Centre for Settlement of Investment Disputes with respect to a dispute between ___________________and___________________.
“I shall keep confidential all information coming to my knowledge
as a result of my participation in this proceeding, as well as the contents of any award made by the Tribunal.
“I shall judge fairly as between the parties, according to the applicable law, and shall not accept any instruction or compensation
with regard to the proceeding from any source except as provided
in the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States and in the Regulations
and Rules made pursuant thereto.

Rule 6
Constitution of the Tribunal

(1) The party or parties concerned shall notify the Secretary-General of the appointment of each arbitrator and indicate the method of
his appointment.
(2) As soon as the Secretary-General has been informed by a party
or the Chairman of the Administrative Council of the appointment of
an arbitrator, he shall seek an acceptance from the appointee.
(3) If an arbitrator fails to accept his appointment within 15 days,
the Secretary-General shall promptly notify the parties, and if appropriate the Chairman, and invite them to proceed to the appointment of
another arbitrator in accordance with the method followed for the previous appointment.

Rule 5
Acceptance of Appointments

(4) The Chairman shall use his best efforts to comply with that
request within 30 days after its receipt. Before he proceeds to make an
appointment or designation, with due regard to Articles 38 and 40(1) of
the Convention, he shall consult both parties as far as possible.
(5) The Secretary-General shall promptly notify the parties of any
appointment or designation made by the Chairman.
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(1) A party proposing the disqualification of an arbitrator pursuant to Article 57 of the Convention shall promptly, and in any event
before the proceeding is declared closed, file its proposal with the Secretary-General, stating its reasons therefor.
(2) The Secretary-General shall forthwith:
(a) transmit the proposal to the members of the Tribunal and,
if it relates to a sole arbitrator or to a majority of the members of the Tribunal, to the Chairman of the Administrative
Council; and

Rule 9
Disqualification of Arbitrators

(1) If an arbitrator becomes incapacitated or unable to perform the
duties of his office, the procedure in respect of the disqualification of
arbitrators set forth in Rule 9 shall apply.
(2) An arbitrator may resign by submitting his resignation to the
other members of the Tribunal and the Secretary-General. If the arbitrator was appointed by one of the parties, the Tribunal shall promptly
consider the reasons for his resignation and decide whether it consents
thereto. The Tribunal shall promptly notify the Secretary-General of its
decision.

Rule 8
Incapacity or Resignation
of Arbitrators

At any time before the Tribunal is constituted, each party may
replace any arbitrator appointed by it and the parties may by common
consent agree to replace any arbitrator. The procedure of such replacement shall be in accordance with Rules 1, 5 and 6.

Rule 7
Replacement of Arbitrators

“Attached is a statement of (a) my past and present professional,
business and other relationships (if any) with the parties and (b)
any other circumstance that might cause my reliability for independent judgment to be questioned by a party. I acknowledge that
by signing this declaration, I assume a continuing obligation
promptly to notify the Secretary-General of the Centre of any
such relationship or circumstance that subsequently arises during
this proceeding.”
Any arbitrator failing to sign a declaration by the end of the first
session of the Tribunal shall be deemed to have resigned.
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(1) Except as provided in paragraph (2), a vacancy resulting from
the disqualification, death, incapacity or resignation of an arbitrator
shall be promptly filled by the same method by which his appointment
had been made.
(2) In addition to filling vacancies relating to arbitrators appointed
by him, the Chairman of the Administrative Council shall appoint a
person from the Panel of Arbitrators:
(a) to fill a vacancy caused by the resignation, without the consent of the Tribunal, of an arbitrator appointed by a party;
or

Rule 11
Filling Vacancies
on the Tribunal

(1) The Secretary-General shall forthwith notify the parties and, if
necessary, the Chairman of the Administrative Council of the disqualification, death, incapacity or resignation of an arbitrator and of the
consent, if any, of the Tribunal to a resignation.
(2) Upon the notification by the Secretary-General of a vacancy on
the Tribunal, the proceeding shall be or remain suspended until the
vacancy has been filled.

Rule 10
Procedure during a Vacancy
on the Tribunal

(b) notify the other party of the proposal.
(3) The arbitrator to whom the proposal relates may, without
delay, furnish explanations to the Tribunal or the Chairman, as the case
may be.
(4) Unless the proposal relates to a majority of the members of the
Tribunal, the other members shall promptly consider and vote on the
proposal in the absence of the arbitrator concerned. If those members
are equally divided, they shall, through the Secretary-General, promptly
notify the Chairman of the proposal, of any explanation furnished by
the arbitrator concerned and of their failure to reach a decision.
(5) Whenever the Chairman has to decide on a proposal to disqualify an arbitrator, he shall use his best efforts to take that decision
within 30 days after he has received the proposal.
(6) The proceeding shall be suspended until a decision has been
taken on the proposal.
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(1) The Tribunal shall hold its first session within 60 days after its
constitution or such other period as the parties may agree. The dates of
that session shall be fixed by the President of the Tribunal after consultation with its members and the Secretary-General. If upon its constitution the Tribunal has no President because the parties have agreed
that the President shall be elected by its members, the Secretary-General
shall fix the dates of that session. In both cases, the parties shall be consulted as far as possible.
(2) The dates of subsequent sessions shall be determined by the
Tribunal, after consultation with the Secretary-General and with the
parties as far as possible.
(3) The Tribunal shall meet at the seat of the Centre or at such
other place as may have been agreed by the parties in accordance with
Article 63 of the Convention. If the parties agree that the proceeding
shall be held at a place other than the Centre or an institution with
which the Centre has made the necessary arrangements, they shall consult with the Secretary-General and request the approval of the Tribunal. Failing such approval, the Tribunal shall meet at the seat of the
Centre.
(4) The Secretary-General shall notify the members of the Tribunal
and the parties of the dates and place of the sessions of the Tribunal in
good time.

Rule 13
Sessions of the Tribunal

Chapter II
Working of the Tribunal

As soon as a vacancy on the Tribunal has been filled, the proceeding shall continue from the point it had reached at the time the vacancy
occurred. The newly appointed arbitrator may, however, require that
the oral procedure be recommenced, if this had already been started.

Rule 12
Resumption of Proceeding after Filling a Vacancy

(b) at the request of either party, to fill any other vacancy, if no
new appointment is made and accepted within 45 days of
the notification of the vacancy by the Secretary-General.
(3) The procedure for filling a vacancy shall be in accordance with
Rules 1, 4(4), 4(5), 5 and, mutatis mutandis, 6(2).
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(1) Each party may be represented or assisted by agents, counsel or
advocates whose names and authority shall be notified by that party to
the Secretary-General, who shall promptly inform the Tribunal and the
other party.

Rule 18
Representation of the Parties

If at any time the President of the Tribunal should be unable to act,
his functions shall be performed by one of the other members of the
Tribunal, acting in the order in which the Secretary-General had
received the notice of their acceptance of their appointment to the
Tribunal.

Rule 17
Incapacity of the President

(1) Decisions of the Tribunal shall be taken by a majority of the
votes of all its members. Abstention shall count as a negative vote.
(2) Except as otherwise provided by these Rules or decided by the
Tribunal, it may take any decision by correspondence among its members, provided that all of them are consulted. Decisions so taken shall be
certified by the President of the Tribunal.

Rule 16
Decisions of the Tribunal

(1) The deliberations of the Tribunal shall take place in private and
remain secret.
(2) Only members of the Tribunal shall take part in its deliberations. No other person shall be admitted unless the Tribunal decides
otherwise.

Rule 15
Deliberations of the Tribunal

(1) The President of the Tribunal shall conduct its hearings and
preside at its deliberations.
(2) Except as the parties otherwise agree, the presence of a majority of the members of the Tribunal shall be required at its sittings.
(3) The President of the Tribunal shall fix the date and hour of its
sittings.

Rule 14
Sittings of the Tribunal
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(1) At the request of the Secretary-General or at the discretion of
the President of the Tribunal, a pre-hearing conference between the Tri-

Rule 21
Pre-Hearing Conference

(1) As early as possible after the constitution of a Tribunal, its President shall endeavor to ascertain the views of the parties regarding questions of procedure. For this purpose he may request the parties to meet
him. He shall, in particular, seek their views on the following matters:
(a) the number of members of the Tribunal required to constitute a quorum at its sittings;
(b) the language or languages to be used in the proceeding;
(c) the number and sequence of the pleadings and the time
limits within which they are to be filed;
(d) the number of copies desired by each party of instruments
filed by the other;
(e) dispensing with the written or the oral procedure;
(f) the manner in which the cost of the proceeding is to be
apportioned; and
(g) the manner in which the record of the hearings shall be
kept.
(2) In the conduct of the proceeding the Tribunal shall apply any
agreement between the parties on procedural matters, except as otherwise provided in the Convention or the Administrative and Financial
Regulations.

Rule 20
Preliminary Procedural Consultation

The Tribunal shall make the orders required for the conduct of the
proceeding.

Rule 19
Procedural Orders

Chapter III
General Procedural Provisions

(2) For the purposes of these Rules, the expression “party”
includes, where the context so admits, an agent, counsel or advocate
authorized to represent that party.
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Supporting documentation shall ordinarily be filed together with
the instrument to which it relates, and in any case within the time limit
fixed for the filing of such instrument.

Rule 24
Supporting Documentation

Except as otherwise provided by the Tribunal after consultation
with the parties and the Secretary-General, every request, pleading,
application, written observation, supporting documentation, if any, or
other instrument shall be filed in the form of a signed original accompanied by the following number of additional copies:
(a) before the number of members of the Tribunal has been
determined: five;
(b) after the number of members of the Tribunal has been
determined: two more than the number of its members.

Rule 23
Copies of Instruments

(1) The parties may agree on the use of one or two languages to be
used in the proceeding, provided, that, if they agree on any language
that is not an official language of the Centre, the Tribunal, after consultation with the Secretary-General, gives its approval. If the parties do
not agree on any such procedural language, each of them may select one
of the official languages (i.e., English, French and Spanish) for this
purpose.
(2) If two procedural languages are selected by the parties, any
instrument may be filed in either language. Either language may be used
at the hearings, subject, if the Tribunal so requires, to translation and
interpretation. The orders and the award of the Tribunal shall be rendered and the record kept in both procedural languages, both versions
being equally authentic.

Rule 22
Procedural Languages

bunal and the parties may be held to arrange for an exchange of information and the stipulation of uncontested facts in order to expedite the
proceeding.
(2) At the request of the parties, a pre-hearing conference between
the Tribunal and the parties, duly represented by their authorized representatives, may be held to consider the issues in dispute with a view to
reaching an amicable settlement.
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(1) Without prejudice to the final decision on the payment of the
cost of the proceeding, the Tribunal may, unless otherwise agreed by the
parties, decide:
(a) at any stage of the proceeding, the portion which each
party shall pay, pursuant to Administrative and Financial
Regulation 14, of the fees and expenses of the Tribunal and
the charges for the use of the facilities of the Centre;
(b) with respect to any part of the proceeding, that the related
costs (as determined by the Secretary-General) shall be
borne entirely or in a particular share by one of the parties.

Rule 28
Cost of Proceeding

A party which knows or should have known that a provision of the
Administrative and Financial Regulations, of these Rules, of any other
rules or agreement applicable to the proceeding, or of an order of the
Tribunal has not been complied with and which fails to state promptly
its objections thereto, shall be deemed—subject to Article 45 of the
Convention—to have waived its right to object.

Rule 27
Waiver

(1) Where required, time limits shall be fixed by the Tribunal by
assigning dates for the completion of the various steps in the proceeding. The Tribunal may delegate this power to its President.
(2) The Tribunal may extend any time limit that it has fixed. If the
Tribunal is not in session, this power shall be exercised by its President.
(3) Any step taken after expiration of the applicable time limit shall
be disregarded unless the Tribunal, in special circumstances and after
giving the other party an opportunity of stating its views, decides
otherwise.

Rule 26
Time Limits

An accidental error in any instrument or supporting document
may, with the consent of the other party or by leave of the Tribunal, be
corrected at any time before the award is rendered.

Rule 25
Correction of Errors
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(1) In addition to the request for arbitration, the written procedure
shall consist of the following pleadings, filed within time limits set by
the Tribunal:
(a) a memorial by the requesting party;
(b) a counter-memorial by the other party;
and, if the parties so agree or the Tribunal deems it necessary:
(c) a reply by the requesting party; and
(d) a rejoinder by the other party.
(2) If the request was made jointly, each party shall, within the
same time limit determined by the Tribunal, file its memorial and, if the
parties so agree or the Tribunal deems it necessary, its reply; however,

Rule 31
The Written Procedure

As soon as the Tribunal is constituted, the Secretary-General shall
transmit to each member a copy of the request by which the proceeding was initiated, of the supporting documentation, of the notice of registration and of any communication received from either party in
response thereto.

Rule 30
Transmission of the Request

Except if the parties otherwise agree, the proceeding shall comprise
two distinct phases: a written procedure followed by an oral one.

Rule 29
Normal Procedures

Chapter IV
Written and Oral Procedures

(2) Promptly after the closure of the proceeding, each party shall
submit to the Tribunal a statement of costs reasonably incurred or
borne by it in the proceeding and the Secretary-General shall submit to
the Tribunal an account of all amounts paid by each party to the Centre
and of all costs incurred by the Centre for the proceeding. The Tribunal
may, before the award has been rendered, request the parties and the
Secretary-General to provide additional information concerning the
cost of the proceeding.
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(1) The Tribunal shall be the judge of the admissibility of any evidence adduced and of its probative value.
(2) The Tribunal may, if it deems it necessary at any stage of the
proceeding:

Rule 34
Evidence: General Principles

Without prejudice to the rules concerning the production of documents, each party shall, within time limits fixed by the Tribunal, communicate to the Secretary-General, for transmission to the Tribunal and
the other party, precise information regarding the evidence which it
intends to produce and that which it intends to request the Tribunal to
call for, together with an indication of the points to which such evidence will be directed.

Rule 33
Marshalling of Evidence

(1) The oral procedure shall consist of the hearing by the Tribunal
of the parties, their agents, counsel and advocates, and of witnesses and
experts.
(2) Unless either party objects, the Tribunal, after consultation
with the Secretary-General, may allow other persons, besides the parties, their agents, counsel and advocates, witnesses and experts during
their testimony, and officers of the Tribunal, to attend or observe all or
part of the hearings, subject to appropriate logistical arrangements. The
Tribunal shall for such cases establish procedures for the protection of
proprietary or privileged information.
(3) The members of the Tribunal may, during the hearings, put
questions to the parties, their agents, counsel and advocates, and ask
them for explanations.

Rule 32
The Oral Procedure

the parties may instead agree that one of them shall, for the purposes of
paragraph (1), be considered as the requesting party.
(3) A memorial shall contain: a statement of the relevant facts; a
statement of law; and the submissions. A counter-memorial, reply or
rejoinder shall contain an admission or denial of the facts stated in the
last previous pleading; any additional facts, if necessary; observations
concerning the statement of law in the last previous pleading; a statement of law in answer thereto; and the submissions.
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Notwithstanding Rule 35 the Tribunal may:
(a) admit evidence given by a witness or expert in a written
deposition; and
(b) with the consent of both parties, arrange for the examination of a witness or expert otherwise than before the Tribunal itself. The Tribunal shall define the subject of the
examination, the time limit, the procedure to be followed
and other particulars. The parties may participate in the
examination.

Rule 36
Witnesses and Experts: Special Rules

(1) Witnesses and experts shall be examined before the Tribunal by
the parties under the control of its President. Questions may also be put
to them by any member of the Tribunal.
(2) Each witness shall make the following declaration before giving
his evidence:
“I solemnly declare upon my honour and conscience that I shall
speak the truth, the whole truth and nothing but the truth.”
(3) Each expert shall make the following declaration before making
his statement:
“I solemnly declare upon my honour and conscience that my statement will be in accordance with my sincere belief.”

Rule 35
Examination of Witnesses and Experts

(a) call upon the parties to produce documents, witnesses and
experts; and
(b) visit any place connected with the dispute or conduct
inquiries there.
(3) The parties shall cooperate with the Tribunal in the production
of the evidence and in the other measures provided for in paragraph
(2). The Tribunal shall take formal note of the failure of a party to
comply with its obligations under this paragraph and of any reasons
given for such failure.
(4) Expenses incurred in producing evidence and in taking other
measures in accordance with paragraph (2) shall be deemed to constitute part of the expenses incurred by the parties within the meaning of
Article 61(2) of the Convention.
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(1) When the presentation of the case by the parties is completed,
the proceeding shall be declared closed.
(2) Exceptionally, the Tribunal may, before the award has been rendered, reopen the proceeding on the ground that new evidence is forthcoming of such a nature as to constitute a decisive factor, or that there
is a vital need for clarification on certain specific points.

Rule 38
Closure of the Proceeding

(1) If the Tribunal considers it necessary to visit any place connected with the dispute or to conduct an inquiry there, it shall make an
order to this effect. The order shall define the scope of the visit or the
subject of the inquiry, the time limit, the procedure to be followed and
other particulars. The parties may participate in any visit or inquiry.
(2) After consulting both parties, the Tribunal may allow a person
or entity that is not a party to the dispute (in this Rule called the “nondisputing party”) to file a written submission with the Tribunal regarding a matter within the scope of the dispute. In determining whether to
allow such a filing, the Tribunal shall consider, among other things, the
extent to which:
(a) the non-disputing party submission would assist the Tribunal in the determination of a factual or legal issue related
to the proceeding by bringing a perspective, particular
knowledge or insight that is different from that of the disputing parties;
(b) the non-disputing party submission would address a
matter within the scope of the dispute;
(c) the non-disputing party has a significant interest in the
proceeding.
The Tribunal shall ensure that the non-disputing party submission
does not disrupt the proceeding or unduly burden or unfairly prejudice
either party, and that both parties are given an opportunity to present
their observations on the non-disputing party submission.

Rule 37
Visits and Inquiries;
Submissions of Non-disputing Parties
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(1) Except as the parties otherwise agree, a party may present an
incidental or additional claim or counter-claim arising directly out of
the subject-matter of the dispute, provided that such ancillary claim is
within the scope of the consent of the parties and is otherwise within
the jurisdiction of the Centre.
(2) An incidental or additional claim shall be presented not later
than in the reply and a counter-claim no later than in the countermemorial, unless the Tribunal, upon justification by the party presenting the ancillary claim and upon considering any objection of the other
party, authorizes the presentation of the claim at a later stage in the
proceeding.

Rule 40
Ancillary Claims

(1) At any time after the institution of the proceeding, a party may
request that provisional measures for the preservation of its rights be
recommended by the Tribunal. The request shall specify the rights to be
preserved, the measures the recommendation of which is requested,
and the circumstances that require such measures.
(2) The Tribunal shall give priority to the consideration of a
request made pursuant to paragraph (1).
(3) The Tribunal may also recommend provisional measures on its
own initiative or recommend measures other than those specified in a
request. It may at any time modify or revoke its recommendations.
(4) The Tribunal shall only recommend provisional measures, or
modify or revoke its recommendations, after giving each party an
opportunity of presenting its observations.
(5) If a party makes a request pursuant to paragraph (1) before the
constitution of the Tribunal, the Secretary-General shall, on the application of either party, fix time limits for the parties to present observations on the request, so that the request and observations may be
considered by the Tribunal promptly upon its constitution.
(6) Nothing in this Rule shall prevent the parties, provided that
they have so stipulated in the agreement recording their consent, from
requesting any judicial or other authority to order provisional measures, prior to or after the institution of the proceeding, for the preservation of their respective rights and interests.

Rule 39
Provisional Measures

Chapter V
Particular Procedures
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(1) Any objection that the dispute or any ancillary claim is not
within the jurisdiction of the Centre or, for other reasons, is not within
the competence of the Tribunal shall be made as early as possible. A
party shall file the objection with the Secretary-General no later than
the expiration of the time limit fixed for the filing of the countermemorial, or, if the objection relates to an ancillary claim, for the filing
of the rejoinder—unless the facts on which the objection is based are
unknown to the party at that time.
(2) The Tribunal may on its own initiative consider, at any stage of
the proceeding, whether the dispute or any ancillary claim before it is
within the jurisdiction of the Centre and within its own competence.
(3) Upon the formal raising of an objection relating to the dispute,
the Tribunal may decide to suspend the proceeding on the merits. The
President of the Tribunal, after consultation with its other members,
shall fix a time limit within which the parties may file observations on
the objection.
(4) The Tribunal shall decide whether or not the further procedures relating to the objection made pursuant to paragraph (1) shall be
oral. It may deal with the objection as a preliminary question or join it
to the merits of the dispute. If the Tribunal overrules the objection or
joins it to the merits, it shall once more fix time limits for the further
procedures.
(5) Unless the parties have agreed to another expedited procedure
for making preliminary objections, a party may, no later than 30 days
after the constitution of the Tribunal, and in any event before the first
session of the Tribunal, file an objection that a claim is manifestly without legal merit. The party shall specify as precisely as possible the basis
for the objection. The Tribunal, after giving the parties the opportunity
to present their observations on the objection, shall, at its first session
or promptly thereafter, notify the parties of its decision on the objection. The decision of the Tribunal shall be without prejudice to the right
of a party to file an objection pursuant to paragraph (1) or to object, in
the course of the proceeding, that a claim lacks legal merit.
(6) If the Tribunal decides that the dispute is not within the jurisdiction of the Centre or not within its own competence, or that all
claims are manifestly without legal merit, it shall render an award to
that effect.

Rule 41
Preliminary Objections

(3) The Tribunal shall fix a time limit within which the party
against which an ancillary claim is presented may file its observations
thereon.
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(1) If, before the award is rendered, the parties agree on a settlement of the dispute or otherwise to discontinue the proceeding, the Tribunal, or the Secretary-General if the Tribunal has not yet been
constituted, shall, at their written request, in an order take note of the
discontinuance of the proceeding.
(2) If the parties file with the Secretary-General the full and signed
text of their settlement and in writing request the Tribunal to embody
such settlement in an award, the Tribunal may record the settlement in
the form of its award.

Rule 43
Settlement and Discontinuance

(1) If a party (in this Rule called the “defaulting party”) fails to
appear or to present its case at any stage of the proceeding, the other
party may, at any time prior to the discontinuance of the proceeding,
request the Tribunal to deal with the questions submitted to it and to
render an award.
(2) The Tribunal shall promptly notify the defaulting party of such
a request. Unless it is satisfied that that party does not intend to appear
or to present its case in the proceeding, it shall, at the same time, grant
a period of grace and to this end:
(a) if that party had failed to file a pleading or any other instrument within the time limit fixed therefor, fix a new time
limit for its filing; or
(b) if that party had failed to appear or present its case at a
hearing, fix a new date for the hearing.
The period of grace shall not, without the consent of the other
party, exceed 60 days.
(3) After the expiration of the period of grace or when, in accordance with paragraph (2), no such period is granted, the Tribunal shall
resume the consideration of the dispute. Failure of the defaulting party
to appear or to present its case shall not be deemed an admission of the
assertions made by the other party.
(4) The Tribunal shall examine the jurisdiction of the Centre and
its own competence in the dispute and, if it is satisfied, decide whether
the submissions made are well-founded in fact and in law. To this end,
it may, at any stage of the proceeding, call on the party appearing to file
observations, produce evidence or submit oral explanations.

Rule 42
Default
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(1) The award shall be in writing and shall contain:
(a) a precise designation of each party;
(b) a statement that the Tribunal was established under the
Convention, and a description of the method of its constitution;

Rule 47
The Award

The award (including any individual or dissenting opinion) shall be
drawn up and signed within 120 days after closure of the proceeding.
The Tribunal may, however, extend this period by a further 60 days if it
would otherwise be unable to draw up the award.

Rule 46
Preparation of the Award

Chapter VI
The Award

If the parties fail to take any steps in the proceeding during six consecutive months or such period as they may agree with the approval of
the Tribunal, or of the Secretary-General if the Tribunal has not yet
been constituted, they shall be deemed to have discontinued the proceeding and the Tribunal, or if appropriate the Secretary-General, shall,
after notice to the parties, in an order take note of the discontinuance.

Rule 45
Discontinuance for Failure
of Parties to Act

If a party requests the discontinuance of the proceeding, the Tribunal, or the Secretary-General if the Tribunal has not yet been constituted, shall in an order fix a time limit within which the other party may
state whether it opposes the discontinuance. If no objection is made in
writing within the time limit, the other party shall be deemed to have
acquiesced in the discontinuance and the Tribunal, or if appropriate the
Secretary-General, shall in an order take note of the discontinuance of
the proceeding. If objection is made, the proceeding shall continue.

Rule 44
Discontinuance at Request of a Party

Arbitration Rules

Arbitration Rules

122

(1) Upon signature by the last arbitrator to sign, the SecretaryGeneral shall promptly:
(a) authenticate the original text of the award and deposit it in
the archives of the Centre, together with any individual
opinions and statements of dissent; and
(b) dispatch a certified copy of the award (including individual
opinions and statements of dissent) to each party, indicating the date of dispatch on the original text and on all
copies.
(2) The award shall be deemed to have been rendered on the date
on which the certified copies were dispatched.
(3) The Secretary-General shall, upon request, make available to a
party additional certified copies of the award.
(4) The Centre shall not publish the award without the consent of
the parties. The Centre shall, however, promptly include in its publications excerpts of the legal reasoning of the Tribunal.

Rule 48
Rendering of the Award

(c) the name of each member of the Tribunal, and an identification of the appointing authority of each;
(d) the names of the agents, counsel and advocates of the
parties;
(e) the dates and place of the sittings of the Tribunal;
(f) a summary of the proceeding;
(g) a statement of the facts as found by the Tribunal;
(h) the submissions of the parties;
(i) the decision of the Tribunal on every question submitted to
it, together with the reasons upon which the decision is
based; and
(j) any decision of the Tribunal regarding the cost of the
proceeding.
(2) The award shall be signed by the members of the Tribunal who
voted for it; the date of each signature shall be indicated.
(3) Any member of the Tribunal may attach his individual opinion
to the award, whether he dissents from the majority or not, or a statement of his dissent.
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(1) Within 45 days after the date on which the award was rendered,
either party may request, pursuant to Article 49(2) of the Convention,
a supplementary decision on, or the rectification of, the award. Such a
request shall be addressed in writing to the Secretary-General. The
request shall:
(a) identify the award to which it relates;
(b) indicate the date of the request;
(c) state in detail:
(i) any question which, in the opinion of the requesting
party, the Tribunal omitted to decide in the award; and
(ii) any error in the award which the requesting party
seeks to have rectified; and
(d) be accompanied by a fee for lodging the request.
(2) Upon receipt of the request and of the lodging fee, the Secretary-General shall forthwith:
(a) register the request;
(b) notify the parties of the registration;
(c) transmit to the other party a copy of the request and of any
accompanying documentation; and
(d) transmit to each member of the Tribunal a copy of the
notice of registration, together with a copy of the request
and of any accompanying documentation.
(3) The President of the Tribunal shall consult the members on
whether it is necessary for the Tribunal to meet in order to consider the
request. The Tribunal shall fix a time limit for the parties to file their
observations on the request and shall determine the procedure for its
consideration.
(4) Rules 46-48 shall apply, mutatis mutandis, to any decision of the
Tribunal pursuant to this Rule.
(5) If a request is received by the Secretary-General more than 45
days after the award was rendered, he shall refuse to register the request
and so inform forthwith the requesting party.

Rule 49
Supplementary Decisions and Rectification
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(1) An application for the interpretation, revision or annulment of
an award shall be addressed in writing to the Secretary-General and
shall:
(a) identify the award to which it relates;
(b) indicate the date of the application;
(c) state in detail:
(i) in an application for interpretation, the precise points
in dispute;
(ii) in an application for revision, pursuant to Article
51(1) of the Convention, the change sought in the
award, the discovery of some fact of such a nature as
decisively to affect the award, and evidence that when
the award was rendered that fact was unknown to the
Tribunal and to the applicant, and that the applicant’s
ignorance of that fact was not due to negligence;
(iii) in an application for annulment, pursuant to Article
52(1) of the Convention, the grounds on which it is
based. These grounds are limited to the following:
– that the Tribunal was not properly constituted;
– that the Tribunal has manifestly exceeded its powers;
– that there was corruption on the part of a member
of the Tribunal;
– that there has been a serious departure from a fundamental rule of procedure;
– that the award has failed to state the reasons on
which it is based;
(d) be accompanied by the payment of a fee for lodging the
application.
(2) Without prejudice to the provisions of paragraph (3), upon
receiving an application and the lodging fee, the Secretary-General shall
forthwith:
(a) register the application;
(b) notify the parties of the registration; and

Rule 50
The Application

Chapter VII
Interpretation, Revision and
Annulment of the Award
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(1) Upon registration of an application for the interpretation or
revision of an award, the Secretary-General shall forthwith:
(a) transmit to each member of the original Tribunal a copy of
the notice of registration, together with a copy of the application and of any accompanying documentation; and
(b) request each member of the Tribunal to inform him within
a specified time limit whether that member is willing to
take part in the consideration of the application.

Rule 51
Interpretation or Revision:
Further Procedures

(c) transmit to the other party a copy of the application and of
any accompanying documentation.
(3) The Secretary-General shall refuse to register an application for:
(a) revision, if, in accordance with Article 51(2) of the Convention, it is not made within 90 days after the discovery of
the new fact and in any event within three years after the
date on which the award was rendered (or any subsequent
decision or correction);
(b) annulment, if, in accordance with Article 52(2) of the Convention, it is not made:
(i) within 120 days after the date on which the award was
rendered (or any subsequent decision or correction) if
the application is based on any of the following
grounds:
– the Tribunal was not properly constituted;
– the Tribunal has manifestly exceeded its powers;
– there has been a serious departure from a fundamental rule of procedure;
– the award has failed to state the reasons on which it
is based;
(ii) in the case of corruption on the part of a member of
the Tribunal, within 120 days after discovery thereof,
and in any event within three years after the date on
which the award was rendered (or any subsequent
decision or correction).
(4) If the Secretary-General refuses to register an application for
revision, or annulment, he shall forthwith notify the requesting party of
his refusal.
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(1) The party applying for the interpretation, revision or annulment of an award may in its application, and either party may at any
time before the final disposition of the application, request a stay in the
enforcement of part or all of the award to which the application relates.
The Tribunal or Committee shall give priority to the consideration of
such a request.
(2) If an application for the revision or annulment of an award
contains a request for a stay of its enforcement, the Secretary-General
shall, together with the notice of registration, inform both parties of the
provisional stay of the award. As soon as the Tribunal or Committee is
constituted it shall, if either party requests, rule within 30 days on

Rule 54
Stay of Enforcement
of the Award

The provisions of these Rules shall apply mutatis mutandis to any
procedure relating to the interpretation, revision or annulment of an
award and to the decision of the Tribunal or Committee.

Rule 53
Rules of Procedure

(1) Upon registration of an application for the annulment of an
award, the Secretary-General shall forthwith request the Chairman of
the Administrative Council to appoint an ad hoc Committee in accordance with Article 52(3) of the Convention.
(2) The Committee shall be deemed to be constituted on the date
the Secretary-General notifies the parties that all members have
accepted their appointment. Before or at the first session of the Committee, each member shall sign a declaration conforming to that set
forth in Rule 6(2).

Rule 52
Annulment: Further Procedures

(2) If all members of the Tribunal express their willingness to take
part in the consideration of the application, the Secretary-General shall
so notify the members of the Tribunal and the parties. Upon dispatch
of these notices the Tribunal shall be deemed to be reconstituted.
(3) If the Tribunal cannot be reconstituted in accordance with
paragraph (2), the Secretary-General shall so notify the parties and
invite them to proceed, as soon as possible, to constitute a new Tribunal,
including the same number of arbitrators, and appointed by the same
method, as the original one.
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(1) If a Committee annuls part or all of an award, either party may
request the resubmission of the dispute to a new Tribunal. Such a
request shall be addressed in writing to the Secretary-General and shall:
(a) identify the award to which it relates;
(b) indicate the date of the request;
(c) explain in detail what aspect of the dispute is to be submitted to the Tribunal; and
(d) be accompanied by a fee for lodging the request.
(2) Upon receipt of the request and of the lodging fee, the Secretary-General shall forthwith:
(a) register it in the Arbitration Register;
(b) notify both parties of the registration;
(c) transmit to the other party a copy of the request and of any
accompanying documentation; and
(d) invite the parties to proceed, as soon as possible, to constitute a new Tribunal, including the same number of arbi-

Rule 55
Resubmission of Dispute
after an Annulment

whether such stay should be continued; unless it decides to continue the
stay, it shall automatically be terminated.
(3) If a stay of enforcement has been granted pursuant to paragraph (1) or continued pursuant to paragraph (2), the Tribunal or
Committee may at any time modify or terminate the stay at the request
of either party. All stays shall automatically terminate on the date on
which a final decision is rendered on the application, except that a
Committee granting the partial annulment of an award may order the
temporary stay of enforcement of the unannulled portion in order to
give either party an opportunity to request any new Tribunal constituted pursuant to Article 52(6) of the Convention to grant a stay pursuant to Rule 55(3).
(4) A request pursuant to paragraph (1), (2) (second sentence) or
(3) shall specify the circumstances that require the stay or its modification or termination. A request shall only be granted after the Tribunal
or Committee has given each party an opportunity of presenting its
observations.
(5) The Secretary-General shall promptly notify both parties of the
stay of enforcement of any award and of the modification or termination of such a stay, which shall become effective on the date on which
he dispatches such notification.
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(1) The texts of these Rules in each official language of the Centre
shall be equally authentic.
(2) These Rules may be cited as the “Arbitration Rules” of the
Centre.

Rule 56
Final Provisions

Chapter VIII
General Provisions

trators, and appointed by the same method, as the original
one.
(3) If the original award had only been annulled in part, the new
Tribunal shall not reconsider any portion of the award not so annulled.
It may, however, in accordance with the procedures set forth in Rule 54,
stay or continue to stay the enforcement of the unannulled portion of
the award until the date its own award is rendered.
(4) Except as otherwise provided in paragraphs (1)–(3), these
Rules shall apply to a proceeding on a resubmitted dispute in the same
manner as if such dispute had been submitted pursuant to the Institution Rules.
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investors of another Party;

investments of investors of another Party in the territory of the Party; and

with respect to Articles 1106 and 1114, all investments in the territory of the
Party.

(a)

(b)

(c)

This Chapter applies to measures adopted or maintained by a Party relating to:

4.

(a)

impose on an investor of another Party a requirement that a minimum level of
equity in an enterprise in the territory of the Party be held by its nationals,
other than nominal qualifying shares for directors or incorporators of
corporations; or

For greater certainty, no Party may:

3.
The treatment accorded by a Party under paragraphs 1 and 2 means, with respect to a
state or province, treatment no less favorable than the most favorable treatment accorded, in
like circumstances, by that state or province to investors, and to investments of investors, of
the Party of which it forms a part.

2.
Each Party shall accord to investments of investors of another Party treatment no less
favorable than that it accords, in like circumstances, to investments of its own investors with
respect to the establishment, acquisition, expansion, management, conduct, operation, and
sale or other disposition of investments.

1.
Each Party shall accord to investors of another Party treatment no less favorable than
that it accords, in like circumstances, to its own investors with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other disposition of
investments.

Article 1102: National Treatment

4.
Nothing in this Chapter shall be construed to prevent a Party from providing a service
or performing a function such as law enforcement, correctional services, income security or
insurance, social security or insurance, social welfare, public education, public training,
health, and child care, in a manner that is not inconsistent with this Chapter.

3.
This Chapter does not apply to measures adopted or maintained by a Party to the
extent that they are covered by Chapter Fourteen (Financial Services).

2.
A Party has the right to perform exclusively the economic activities set out in Annex
III and to refuse to permit the establishment of investment in such activities.

1.

Article 1101: Scope and Coverage

Section A - Investment

CHAPTER ELEVEN: INVESTMENT

INVESTMENT, SERVICES AND RELATED MATTERS

PART FIVE
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require an investor of another Party, by reason of its nationality, to sell or
otherwise dispose of an investment in the territory of the Party.

to achieve a given level or percentage of domestic content;
to purchase, use or accord a preference to goods produced or services
provided in its territory, or to purchase goods or services from persons in its
territory;
to relate in any way the volume or value of imports to the volume or value of
exports or to the amount of foreign exchange inflows associated with such
investment;

(c)

(d)

to export a given level or percentage of goods or services;
(b)

(a)

1.
No Party may impose or enforce any of the following requirements, or enforce any
commitment or undertaking, in connection with the establishment, acquisition, expansion,
management, conduct or operation of an investment of an investor of a Party or of a non-Party
in its territory:

Article 1106: Performance Requirements

3.
Paragraph 2 does not apply to existing measures relating to subsidies or grants that
would be inconsistent with Article 1102 but for Article 1108(7)(b).

2.
Without prejudice to paragraph 1 and notwithstanding Article 1108(7)(b), each Party
shall accord to investors of another Party, and to investments of investors of another Party,
non-discriminatory treatment with respect to measures it adopts or maintains relating to losses
suffered by investments in its territory owing to armed conflict or civil strife.

1.
Each Party shall accord to investments of investors of another Party treatment in
accordance with international law, including fair and equitable treatment and full protection
and security.

Article 1105: Minimum Standard of Treatment

Each Party shall accord to investors of another Party and to investments of investors of
another Party the better of the treatment required by Articles 1102 and 1103.

Article 1104: Standard of Treatment

2.
Each Party shall accord to investments of investors of another Party treatment no less
favorable than that it accords, in like circumstances, to investments of investors of any other
Party or of a non-Party with respect to the establishment, acquisition, expansion,
management, conduct, operation, and sale or other disposition of investments.

1.
Each Party shall accord to investors of another Party treatment no less favorable than
that it accords, in like circumstances, to investors of any other Party or of a non-Party with
respect to the establishment, acquisition, expansion, management, conduct, operation, and
sale or other disposition of investments.

Article 1103: Most-Favored-Nation Treatment

(b)

Page 266

69

to transfer technology, a production process or other proprietary knowledge
to a person in its territory, except when the requirement is imposed or the
commitment or undertaking is enforced by a court, administrative tribunal or
competition authority to remedy an alleged violation of competition laws or
to act in a manner not inconsistent with other provisions of this Agreement;
or

to act as the exclusive supplier of the goods it produces or services it provides
to a specific region or world market.

(f)

(g)

to purchase, use or accord a preference to goods produced in its territory, or
to purchase goods from producers in its territory;

to relate in any way the volume or value of imports to the volume or value of
exports or to the amount of foreign exchange inflows associated with such
investment; or

to restrict sales of goods or services in its territory that such investment
produces or provides by relating such sales in any way to the volume or value
of its exports or foreign exchange earnings.

(b)

(c)

(d)

(a)

necessary to secure compliance with laws and regulations that are not
inconsistent with the provisions of this Agreement;

6.
Provided that such measures are not applied in an arbitrary or unjustifiable manner, or
do not constitute a disguised restriction on international trade or investment, nothing in
paragraph 1(b) or (c) or 3(a) or (b) shall be construed to prevent any Party from adopting or
maintaining measures, including environmental measures:

5.
Paragraphs 1 and 3 do not apply to any requirement other than the requirements set
out in those paragraphs.

4.
Nothing in paragraph 3 shall be construed to prevent a Party from conditioning the
receipt or continued receipt of an advantage, in connection with an investment in its territory
of an investor of a Party or of a non-Party, on compliance with a requirement to locate
production, provide a service, train or employ workers, construct or expand particular
facilities, or carry out research and development, in its territory.

to achieve a given level or percentage of domestic content;

(a)

3.
No Party may condition the receipt or continued receipt of an advantage, in
connection with an investment in its territory of an investor of a Party or of a non-Party, on
compliance with any of the following requirements:

2.
A measure that requires an investment to use a technology to meet generally
applicable health, safety or environmental requirements shall not be construed to be
inconsistent with paragraph 1(f). For greater certainty, Articles 1102 and 1103 apply to the
measure.

to restrict sales of goods or services in its territory that such investment
produces or provides by relating such sales in any way to the volume or value
of its exports or foreign exchange earnings;

(e)
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necessary for the conservation of living or non-living exhaustible natural
resources.

(c)

an amendment to any non-conforming measure referred to in subparagraph
(a) to the extent that the amendment does not decrease the conformity of the
measure, as it existed immediately before the amendment, with Articles 1102,
1103, 1106 and 1107.

(c)

a local government;

a state or province, for two years after the date of entry into force of
this Agreement, and thereafter as set out by a Party in its Schedule to
Annex I in accordance with paragraph 2, or

a Party at the federal level, as set out in its Schedule to Annex I or III,

the continuation or prompt renewal of any non-conforming measure referred
to in subparagraph (a); or

(iii)

(ii)

(i)

any existing non-conforming measure that is maintained by

(b)

(a)

Articles 1102, 1103, 1106 and 1107 do not apply to:

4.
No Party may, under any measure adopted after the date of entry into force of this
Agreement and covered by its Schedule to Annex II, require an investor of another Party, by
reason of its nationality, to sell or otherwise dispose of an investment existing at the time the
measure becomes effective.

3.
Articles 1102, 1103, 1106 and 1107 do not apply to any measure that a Party adopts
or maintains with respect to sectors, subsectors or activities, as set out in its Schedule to
Annex II.

2.
Each Party may set out in its Schedule to Annex I, within two years of the date of
entry into force of this Agreement, any existing nonconforming measure maintained by a state
or province, not including a local government.

1.

Article 1108: Reservations and Exceptions

2.
A Party may require that a majority of the board of directors, or any committee
thereof, of an enterprise of that Party that is an investment of an investor of another Party, be
of a particular nationality, or resident in the territory of the Party, provided that the
requirement does not materially impair the ability of the investor to exercise control over its
investment.

1.
No Party may require that an enterprise of that Party that is an investment of an
investor of another Party appoint to senior management positions individuals of any particular
nationality.

Article 1107: Senior Management and Boards of Directors

necessary to protect human, animal or plant life or health; or

(b)
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Article 1106(1)(a), (b) and (c), and (3)(a) and (b) do not apply to qualification
requirements for goods or services with respect to export promotion and
foreign aid programs;

Article 1106(1)(b), (c), (f) and (g), and (3)(a) and (b) do not apply to
procurement by a Party or a state enterprise; and

Article 1106(3)(a) and (b) do not apply to requirements imposed by an
importing Party relating to the content of goods necessary to qualify for
preferential tariffs or preferential quotas.

(a)

(b)

(c)

proceeds from the sale of all or any part of the investment or from the partial
or complete liquidation of the investment;

payments made under a contract entered into by the investor, or its
investment, including payments made pursuant to a loan agreement;

payments made pursuant to Article 1110; and

payments arising under Section B.

(b)

(c)

(d)

(e)

2.
Each Party shall permit transfers to be made in a freely usable currency at the market
rate of exchange prevailing on the date of transfer with respect to spot transactions in the
currency to be transferred.

profits, dividends, interest, capital gains, royalty payments, management fees,
technical assistance and other fees, returns in kind and other amounts derived
from the investment;

(a)

1.
Each Party shall permit all transfers relating to an investment of an investor of
another Party in the territory of the Party to be made freely and without delay. Such transfers
include:

ensuring the satisfaction of judgments in adjudicatory proceedings.

Compensation shall be paid without delay and be fully realizable.
4.
If payment is made in a G7 currency, compensation shall include interest at a
commercially reasonable rate for that currency from the date of expropriation until the date of
actual payment.

3.

2.
Compensation shall be equivalent to the fair market value of the expropriated
investment immediately before the expropriation took place ("date of expropriation"), and
shall not reflect any change in value occurring because the intended expropriation had
become known earlier. Valuation criteria shall include going concern value, asset value
including declared tax value of tangible property, and other criteria, as appropriate, to
determine fair market value.

on payment of compensation in accordance with paragraphs 2 through 6.

in accordance with due process of law and Article 1105(1); and

(c)
(d)

on a non-discriminatory basis;

for a public purpose;
(b)

(a)

1.
No Party may directly or indirectly nationalize or expropriate an investment of an
investor of another Party in its territory or take a measure tantamount to nationalization or
expropriation of such an investment ("expropriation"), except:

Article 1110: Expropriation and Compensation

6.
Notwithstanding paragraph 1, a Party may restrict transfers of returns in kind in
circumstances where it could otherwise restrict such transfers under this Agreement,
including as set out in paragraph 4.

5.
Paragraph 3 shall not be construed to prevent a Party from imposing any measure
through the equitable, non-discriminatory and good faith application of its laws relating to the
matters set out in subparagraphs (a) through (e) of paragraph 4.

(e)

reports of transfers of currency or other monetary instruments; or

(d)

The provisions of:

criminal or penal offenses;

(c)

subsidies or grants provided by a Party or a state enterprise, including
government supported loans, guarantees and insurance.

(b)

Article 1109: Transfers

8.

issuing, trading or dealing in securities;

(b)

procurement by a Party or a state enterprise; or

(a)

bankruptcy, insolvency or the protection of the rights of creditors;

(a)

4.
Notwithstanding paragraphs 1 and 2, a Party may prevent a transfer through the
equitable, non-discriminatory and good faith application of its laws relating to:

6.
Article 1103 does not apply to treatment accorded by a Party pursuant to agreements,
or with respect to sectors, set out in its Schedule to Annex IV.

Articles 1102, 1103 and 1107 do not apply to:

3.
No Party may require its investors to transfer, or penalize its investors that fail to
transfer, the income, earnings, profits or other amounts derived from, or attributable to,
investments in the territory of another Party.

5.
Articles 1102 and 1103 do not apply to any measure that is an exception to, or
derogation from, the obligations under Article 1703 (Intellectual Property National
Treatment) as specifically provided for in that Article.

7.
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1.
A Party may deny the benefits of this Chapter to an investor of another Party that is
an enterprise of such Party and to investments of such investor if investors of a non-Party own
or control the enterprise and the denying Party:

Article 1113: Denial of Benefits

2.
A requirement by a Party that a service provider of another Party post a bond or other
form of financial security as a condition of providing a service into its territory does not of
itself make this Chapter applicable to the provision of that crossborder service. This Chapter
applies to that Party's treatment of the posted bond or financial security.

1.
In the event of any inconsistency between this Chapter and another Chapter, the other
Chapter shall prevail to the extent of the inconsistency.

Article 1112: Relation to Other Chapters

2.
Notwithstanding Articles 1102 or 1103, a Party may require an investor of another
Party, or its investment in its territory, to provide routine information concerning that
investment solely for informational or statistical purposes. The Party shall protect such
business information that is confidential from any disclosure that would prejudice the
competitive position of the investor or the investment. Nothing in this paragraph shall be
construed to prevent a Party from otherwise obtaining or disclosing information in connection
with the equitable and good faith application of its law.

1.
Nothing in Article 1102 shall be construed to prevent a Party from adopting or
maintaining a measure that prescribes special formalities in connection with the establishment
of investments by investors of another Party, such as a requirement that investors be residents
of the Party or that investments be legally constituted under the laws or regulations of the
Party, provided that such formalities do not materially impair the protections afforded by a
Party to investors of another Party and investments of investors of another Party pursuant to
this Chapter.

Article 1111: Special Formalities and Information Requirements

8.
For purposes of this Article and for greater certainty, a non-discriminatory measure of
general application shall not be considered a measure tantamount to an expropriation of a debt
security or loan covered by this Chapter solely on the ground that the measure imposes costs
on the debtor that cause it to default on the debt.

7.
This Article does not apply to the issuance of compulsory licenses granted in relation
to intellectual property rights, or to the revocation, limitation or creation of intellectual
property rights, to the extent that such issuance, revocation, limitation or creation is consistent
with Chapter Seventeen (Intellectual Property).

Article 1502(3)(a) (Monopolies and State Enterprises) where the monopoly
has acted in a manner inconsistent with the Party's obligations under Section
A,

(b)

and that the investor has incurred loss or damage by reason of, or arising out of, that breach.

Section A or Article 1503(2) (State Enterprises), or

(a)

1.
An investor of a Party may submit to arbitration under this Section a claim that
another Party has breached an obligation under:

Article 1116: Claim by an Investor of a Party on Its Own Behalf

Without prejudice to the rights and obligations of the Parties under Chapter Twenty
(Institutional Arrangements and Dispute Settlement Procedures), this Section establishes a
mechanism for the settlement of investment disputes that assures both equal treatment among
investors of the Parties in accordance with the principle of international reciprocity and due
process before an impartial tribunal.

Article 1115: Purpose

Section B Settlement of Disputes between a Party and an Investor of Another Party

2.
The Parties recognize that it is inappropriate to encourage investment by relaxing
domestic health, safety or environmental measures. Accordingly, a Party should not waive or
otherwise derogate from, or offer to waive or otherwise derogate from, such measures as an
encouragement for the establishment, acquisition, expansion or retention in its territory of an
investment of an investor. If a Party considers that another Party has offered such an
encouragement, it may request consultations with the other Party and the two Parties shall
consult with a view to avoiding any such encouragement.

1.
Nothing in this Chapter shall be construed to prevent a Party from adopting,
maintaining or enforcing any measure otherwise consistent with this Chapter that it considers
appropriate to ensure that investment activity in its territory is undertaken in a manner
sensitive to environmental concerns.

Article 1114: Environmental Measures

2.
Subject to prior notification and consultation in accordance with Articles 1803
(Notification and Provision of Information) and 2006 (Consultations), a Party may deny the
benefits of this Chapter to an investor of another Party that is an enterprise of such Party and
to investments of such investors if investors of a non-Party own or control the enterprise and
the enterprise has no substantial business activities in the territory of the Party under whose
law it is constituted or organized.

adopts or maintains measures with respect to the non-Party that prohibit
transactions with the enterprise or that would be violated or circumvented if
the benefits of this Chapter were accorded to the enterprise or to its
investments.

(b)

On payment, compensation shall be freely transferable as provided in Article 1109.

does not maintain diplomatic relations with the non-Party; or

(a)

5.
If a Party elects to pay in a currency other than a G7 currency, the amount paid on the
date of payment, if converted into a G7 currency at the market rate of exchange prevailing on
that date, shall be no less than if the amount of compensation owed on the date of
expropriation had been converted into that G7 currency at the market rate of exchange
prevailing on that date, and interest had accrued at a commercially reasonable rate for that G7
currency from the date of expropriation until the date of payment.

6.
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Article 1502(3)(a) (Monopolies and State Enterprises) where the monopoly
has acted in a manner inconsistent with the Party's obligations under Section
A, and that the enterprise has incurred loss or damage by reason of, or arising
out of, that breach.

(b)

An investment may not make a claim under this Section.

the name and address of the disputing investor and, where a claim is made
under Article 1117, the name and address of the enterprise;

the provisions of this Agreement alleged to have been breached and any other
relevant provisions;

the issues and the factual basis for the claim; and

the relief sought and the approximate amount of damages claimed.

(a)

(b)

(c)

(d)

The disputing investor shall deliver to the disputing Party written notice of its intention to
submit a claim to arbitration at least 90 days before the claim is submitted, which notice shall
specify:

Article 1119: Notice of Intent to Submit a Claim to Arbitration

The disputing parties should first attempt to settle a claim through consultation or negotiation.

Article 1118: Settlement of a Claim through Consultation and Negotiation

4.

3.
Where an investor makes a claim under this Article and the investor or a noncontrolling investor in the enterprise makes a claim under Article 1116 arising out of the same
events that gave rise to the claim under this Article, and two or more of the claims are
submitted to arbitration under Article 1120, the claims should be heard together by a Tribunal
established under Article 1126, unless the Tribunal finds that the interests of a disputing party
would be prejudiced thereby.

2.
An investor may not make a claim on behalf of an enterprise described in paragraph 1
if more than three years have elapsed from the date on which the enterprise first acquired, or
should have first acquired, knowledge of the alleged breach and knowledge that the enterprise
has incurred loss or damage.

Section A or Article 1503(2) (State Enterprises), or

(a)

1.
An investor of a Party, on behalf of an enterprise of another Party that is a juridical
person that the investor owns or controls directly or indirectly, may submit to arbitration
under this Section a claim that the other Party has breached an obligation under:

Article 1117: Claim by an Investor of a Party on Behalf of an Enterprise

2.
An investor may not make a claim if more than three years have elapsed from the
date on which the investor first acquired, or should have first acquired, knowledge of the
alleged breach and knowledge that the investor has incurred loss or damage.
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(b)

(a)

the investor and, where the claim is for loss or damage to an interest in an
enterprise of another Party that is a juridical person that the investor owns or
controls directly or indirectly, the enterprise, waive their right to initiate or
continue before any administrative tribunal or court under the law of any
Party, or other dispute settlement procedures, any proceedings with respect to
the measure of the disputing Party that is alleged to be a breach referred to in
Article 1116, except for proceedings for injunctive, declaratory or other
extraordinary relief, not involving the payment of damages, before an
administrative tribunal or court under the law of the disputing Party.

the investor consents to arbitration in accordance with the procedures set out
in this Agreement; and

A disputing investor may submit a claim under Article 1116 to arbitration only if:

waive their right to initiate or continue before any administrative tribunal or
court under the law of any Party, or other dispute settlement procedures, any
proceedings with respect to the measure of the disputing Party that is alleged
to be a breach referred to in Article 1117, except for proceedings for
injunctive, declaratory or other extraordinary relief, not involving the
payment of damages, before an administrative tribunal or court under the law
of the disputing Party.

consent to arbitration in accordance with the procedures set out in this
Agreement; and

3.
A consent and waiver required by this Article shall be in writing, shall be delivered to
the disputing Party and shall be included in the submission of a claim to arbitration.

(b)

(a)

2.
A disputing investor may submit a claim under Article 1117 to arbitration only if both
the investor and the enterprise:

1.

Article 1121: Conditions Precedent to Submission of a Claim to Arbitration

2.
The applicable arbitration rules shall govern the arbitration except to the extent
modified by this Section.

the UNCITRAL Arbitration Rules.

the Additional Facility Rules of ICSID, provided that either the disputing
Party or the Party of the investor, but not both, is a party to the ICSID
Convention; or

(b)

(c)

the ICSID Convention, provided that both the disputing Party and the Party
of the investor are parties to the Convention;

(a)

1.
Except as provided in Annex 1120.1, and provided that six months have elapsed since
the events giving rise to a claim, a disputing investor may submit the claim to arbitration
under:

Article 1120: Submission of a Claim to Arbitration
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Annex 1120.1(b) shall not apply.

(b)

Article II of the New York Convention for an agreement in writing; and

Article I of the InterAmerican Convention for an agreement.

(b)

(c)

4.
On the date of entry into force of this Agreement, the Parties shall establish, and
thereafter maintain, a roster of 45 presiding arbitrators meeting the qualifications of the
Convention and rules referred to in Article 1120 and experienced in international law and

3.
The Secretary-General shall appoint the presiding arbitrator from the roster of
presiding arbitrators referred to in paragraph 4, provided that the presiding arbitrator shall not
be a national of the disputing Party or a national of the Party of the disputing investor. In the
event that no such presiding arbitrator is available to serve, the Secretary-General shall
appoint, from the ICSID Panel of Arbitrators, a presiding arbitrator who is not a national of
any of the Parties.

2.
If a Tribunal, other than a Tribunal established under Article 1126, has not been
constituted within 90 days from the date that a claim is submitted to arbitration, the SecretaryGeneral, on the request of either disputing party, shall appoint, in his discretion, the arbitrator
or arbitrators not yet appointed, except that the presiding arbitrator shall be appointed in
accordance with paragraph 3.

1.
The Secretary-General shall serve as appointing authority for an arbitration under this
Section.

Article 1124: Constitution of a Tribunal When a Party Fails to Appoint an Arbitrator or
the Disputing Parties Are Unable to Agree on a Presiding Arbitrator

Except in respect of a Tribunal established under Article 1126, and unless the disputing
parties otherwise agree, the Tribunal shall comprise three arbitrators, one arbitrator appointed
by each of the disputing parties and the third, who shall be the presiding arbitrator, appointed
by agreement of the disputing parties.

Article 1123: Number of Arbitrators and Method of Appointment

Chapter II of the ICSID Convention (Jurisdiction of the Centre) and the
Additional Facility Rules for written consent of the parties;

(a)

2.
The consent given by paragraph 1 and the submission by a disputing investor of a
claim to arbitration shall satisfy the requirement of:

1.
Each Party consents to the submission of a claim to arbitration in accordance with the
procedures set out in this Agreement.

Article 1122: Consent to Arbitration

a waiver from the enterprise under paragraph 1(b) or 2(b) shall not be
required; and

a disputing investor referred to in Article 1116 may submit a claim to
arbitration, or continue a claim, under the ICSID Convention or the ICSID
Additional Facility Rules, only on condition that the disputing investor agrees
in writing to the appointment of each individual member of the Tribunal; and
a disputing investor referred to in Article 1117(1) may submit a claim to
arbitration, or continue a claim, under the ICSID Convention or the ICSID
Additional Facility Rules, only on condition that the disputing investor and
the enterprise agree in writing to the appointment of each individual member
of the Tribunal.

(b)

(c)

assume jurisdiction over, and hear and determine one or more of the claims,
the determination of which it believes would assist in the resolution of the
others.

(b)

the grounds on which the order is sought.

the nature of the order sought; and

(b)
(c)

the name of the disputing Party or disputing investors against which the order
is sought;

(a)

3.
A disputing party that seeks an order under paragraph 2 shall request the SecretaryGeneral to establish a Tribunal and shall specify in the request:

assume jurisdiction over, and hear and determine together, all or part of the
claims; or

(a)

2.
Where a Tribunal established under this Article is satisfied that claims have been
submitted to arbitration under Article 1120 that have a question of law or fact in common, the
Tribunal may, in the interests of fair and efficient resolution of the claims, and after hearing
the disputing parties, by order:

1.
A Tribunal established under this Article shall be established under the UNCITRAL
Arbitration Rules and shall conduct its proceedings in accordance with those Rules, except as
modified by this Section.

Article 1126: Consolidation

the disputing Party agrees to the appointment of each individual member of a
Tribunal established under the ICSID Convention or the ICSID Additional
Facility Rules;

(a)

For purposes of Article 39 of the ICSID Convention and Article 7 of Schedule C to the ICSID
Additional Facility Rules, and without prejudice to an objection to an arbitrator based on
Article 1124(3) or on a ground other than nationality:

Article 1125: Agreement to Appointment of Arbitrators

investment matters. The roster members shall be appointed by consensus and without regard
to nationality.

4.
Only where a disputing Party has deprived a disputing investor of control of an
enterprise:

(a)
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the nature of the order sought; and

the grounds on which the order is sought.

(b)

(c)

a notice of arbitration made under Article 2 of Schedule C of the ICSID
Additional Facility Rules; or

a notice of arbitration given under the UNCITRAL Arbitration Rules.

(b)

(c)

(a)

within 15 days of receipt of the request, in the case of a request made by a
disputing investor;

11.
A disputing Party shall deliver to the Secretariat a copy of a request made under
paragraph 3:

a request for arbitration made under paragraph (1) of Article 36 of the ICSID
Convention;

(a)

10.
A disputing Party shall deliver to the Secretariat, within 15 days of receipt by the
disputing Party, a copy of:

9.
On application of a disputing party, a Tribunal established under this Article, pending
its decision under paragraph 2, may order that the proceedings of a Tribunal established under
Article 1120 be stayed, unless the latter Tribunal has already adjourned its proceedings.

8.
A Tribunal established under Article 1120 shall not have jurisdiction to decide a
claim, or a part of a claim, over which a Tribunal established under this Article has assumed
jurisdiction.

7.
A disputing investor referred to in paragraph 6 shall deliver a copy of its request to
the disputing parties named in a request made under paragraph 3.

the name and address of the disputing investor;

(a)

6.
Where a Tribunal has been established under this Article, a disputing investor that has
submitted a claim to arbitration under Article 1116 or 1117 and that has not been named in a
request made under paragraph 3 may make a written request to the Tribunal that it be
included in an order made under paragraph 2, and shall specify in the request:

5.
Within 60 days of receipt of the request, the Secretary-General shall establish a
Tribunal comprising three arbitrators. The Secretary-General shall appoint the presiding
arbitrator from the roster referred to in Article 1124(4). In the event that no such presiding
arbitrator is available to serve, the Secretary-General shall appoint, from the ICSID Panel of
Arbitrators, a presiding arbitrator who is not a national of any of the Parties. The SecretaryGeneral shall appoint the two other members from the roster referred to in Article 1124(4),
and to the extent not available from that roster, from the ICSID Panel of Arbitrators, and to
the extent not available from that Panel, in the discretion of the Secretary-General. One
member shall be a national of the disputing Party and one member shall be a national of a
Party of the disputing investors.

copies of all pleadings filed in the arbitration.

(b)

the written argument of the disputing parties.

(b)

the UNCITRAL Arbitration Rules if the arbitration is under those Rules.

(b)

2.
An interpretation by the Commission of a provision of this Agreement shall be
binding on a Tribunal established under this Section.

1.
A Tribunal established under this Section shall decide the issues in dispute in
accordance with this Agreement and applicable rules of international law.

Article 1131: Governing Law

the ICSID Additional Facility Rules if the arbitration is under those Rules or
the ICSID Convention; or

(a)

Unless the disputing parties agree otherwise, a Tribunal shall hold an arbitration in the
territory of a Party that is a party to the New York Convention, selected in accordance with:

Article 1130: Place of Arbitration

2.
A Party receiving information pursuant to paragraph 1 shall treat the information as if
it were a disputing Party.

the evidence that has been tendered to the Tribunal; and

(a)

1.
A Party shall be entitled to receive from the disputing Party, at the cost of the
requesting Party a copy of:

Article 1129: Documents

On written notice to the disputing parties, a Party may make submissions to a Tribunal on a
question of interpretation of this Agreement.

Article 1128: Participation by a Party

written notice of a claim that has been submitted to arbitration no later than
30 days after the date that the claim is submitted; and

(a)

A disputing Party shall deliver to the other Parties:

Article 1127: Notice

13.
The Secretariat shall maintain a public register of the documents referred to in
paragraphs 10, 11 and 12.

12.
A disputing Party shall deliver to the Secretariat a copy of a request made under
paragraph 6 within 15 days of receipt of the request.

within 15 days of making the request, in the case of a request made by the
disputing Party.

4.
The disputing party shall deliver to the disputing Party or disputing investors against
which the order is sought a copy of the request.
(b)
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restitution of property, in which case the award shall provide that the
disputing Party may pay monetary damages and any applicable interest in
lieu of restitution.

(b)

2.

an award of restitution of property shall provide that restitution be made to
the enterprise;

an award of monetary damages and any applicable interest shall provide that
the sum be paid to the enterprise; and

the award shall provide that it is made without prejudice to any right that any
person may have in the relief under applicable domestic law.

(a)

(b)

(c)

Subject to paragraph 1, where a claim is made under Article 1117(1):

A tribunal may also award costs in accordance with the applicable arbitration rules.

monetary damages and any applicable interest;

(a)

1.
Where a Tribunal makes a final award against a Party, the Tribunal may award,
separately or in combination, only:

Article 1135: Final Award

A Tribunal may order an interim measure of protection to preserve the rights of a disputing
party, or to ensure that the Tribunal's jurisdiction is made fully effective, including an order to
preserve evidence in the possession or control of a disputing party or to protect the Tribunal's
jurisdiction. A Tribunal may not order attachment or enjoin the application of the measure
alleged to constitute a breach referred to in Article 1116 or 1117. For purposes of this
paragraph, an order includes a recommendation.

Article 1134: Interim Measures of Protection

Without prejudice to the appointment of other kinds of experts where authorized by the
applicable arbitration rules, a Tribunal, at the request of a disputing party or, unless the
disputing parties disapprove, on its own initiative, may appoint one or more experts to report
to it in writing on any factual issue concerning environmental, health, safety or other
scientific matters raised by a disputing party in a proceeding, subject to such terms and
conditions as the disputing parties may agree.

Article 1133: Expert Reports

2.
Further to Article 1131(2), a Commission interpretation submitted under paragraph 1
shall be binding on the Tribunal. If the Commission fails to submit an interpretation within 60
days, the Tribunal shall decide the issue.

1.
Where a disputing Party asserts as a defense that the measure alleged to be a breach is
within the scope of a reservation or exception set out in Annex I, Annex II, Annex III or
Annex IV, on request of the disputing Party, the Tribunal shall request the interpretation of
the Commission on the issue. The Commission, within 60 days of delivery of the request,
shall submit in writing its interpretation to the Tribunal.

Article 1132: Interpretation of Annexes
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A Tribunal may not order a Party to pay punitive damages.

revision or annulment proceedings have been completed; and

(ii)

(ii)

(i)

a court has dismissed or allowed an application to revise, set aside or
annul the award and there is no further appeal.

three months have elapsed from the date the award was rendered and
no disputing party has commenced a proceeding to revise, set aside
or annul the award, or

in the case of a final award under the ICSID Additional Facility Rules or the
UNCITRAL Arbitration Rules

120 days have elapsed from the date the award was rendered and no
disputing party has requested revision or annulment of the award, or

(i)

in the case of a final award made under the ICSID Convention

Each Party shall provide for the enforcement of an award in its territory.

(b)

(a)

A disputing party may not seek enforcement of a final award until:

a recommendation that the Party abide by or comply with the final award.

(b)

Time when a Claim is Submitted to Arbitration

Article 1137: General

7.
A claim that is submitted to arbitration under this Section shall be considered to arise
out of a commercial relationship or transaction for purposes of Article I of the New York
Convention and Article I of the InterAmerican Convention.

6.
A disputing investor may seek enforcement of an arbitration award under the ICSID
Convention, the New York Convention or the InterAmerican Convention regardless of
whether proceedings have been taken under paragraph 5.

a determination that the failure to abide by or comply with the final award is
inconsistent with the obligations of this Agreement; and

(a)

5.
If a disputing Party fails to abide by or comply with a final award, the Commission,
on delivery of a request by a Party whose investor was a party to the arbitration, shall
establish a panel under Article 2008 (Request for an Arbitral Panel). The requesting Party
may seek in such proceedings:

4.

3.

2.
Subject to paragraph 3 and the applicable review procedure for an interim award, a
disputing party shall abide by and comply with an award without delay.

1.
An award made by a Tribunal shall have no binding force except between the
disputing parties and in respect of the particular case.

Article 1136: Finality and Enforcement of an Award

3.
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the request for arbitration under paragraph (1) of Article 36 of the ICSID
Convention has been received by the Secretary-General;

the notice of arbitration under Article 2 of Schedule C of the ICSID
Additional Facility Rules has been received by the Secretary-General; or

the notice of arbitration given under the UNCITRAL Arbitration Rules is
received by the disputing Party.

(a)

(b)

(c)

A claim is submitted to arbitration under this Section when:

disputing Party means a Party against which a claim is made under Section B;

disputing party means the disputing investor or the disputing Party;

disputing parties means the disputing investor and the disputing Party;

disputing investor means an investor that makes a claim under Section B;

For purposes of this Chapter:

Article 1139: Definitions

Section C – Definitions

2.
The dispute settlement provisions of this Section and of Chapter Twenty shall not
apply to the matters referred to in Annex 1138.2.

1.
Without prejudice to the applicability or non-applicability of the dispute settlement
provisions of this Section or of Chapter Twenty (Institutional Arrangements and Dispute
Settlement Procedures) to other actions taken by a Party pursuant to Article 2102 (National
Security), a decision by a Party to prohibit or restrict the acquisition of an investment in its
territory by an investor of another Party, or its investment, pursuant to that Article shall not be
subject to such provisions.

Article 1138: Exclusions

4.
Annex 1137.4 applies to the Parties specified in that Annex with respect to
publication of an award.

Publication of an Award

3.
In an arbitration under this Section, a Party shall not assert, as a defense,
counterclaim, right of setoff or otherwise, that the disputing investor has received or will
receive, pursuant to an insurance or guarantee contract, indemnification or other
compensation for all or part of its alleged damages.

Receipts under Insurance or Guarantee Contracts

2.
Delivery of notice and other documents on a Party shall be made to the place named
for that Party in Annex 1137.2.

Service of Documents

1.
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where the original maturity of the loan is at least three years,

(ii)

an interest in an enterprise that entitles the owner to share in income
or profits of the enterprise;
an interest in an enterprise that entitles the owner to share in the
assets of that enterprise on dissolution, other than a debt security or a
loan excluded from subparagraph (c) or (d);

(f)

but does not include a loan, regardless of original maturity, to a state
enterprise;

where the enterprise is an affiliate of the investor, or

(i)

a loan to an enterprise

(e)

(d)

where the original maturity of the debt security is at least
three years,
but does not include a debt security, regardless of original maturity,
of a state enterprise;

(ii)

where the enterprise is an affiliate of the investor, or

a debt security of an enterprise

(c)

(i)

an equity security of an enterprise;

an enterprise;

(b)

(a)

investment means:

InterAmerican Convention means the InterAmerican Convention on International
Commercial Arbitration, done at Panama, January 30, 1975;

ICSID Convention means the Convention on the Settlement of Investment Disputes
between States and Nationals of other States, done at Washington, March 18, 1965;

ICSID means the International Centre for Settlement of Investment Disputes;

G7 Currency means the currency of Canada, France, Germany, Italy, Japan, the
United Kingdom of Great Britain and Northern Ireland or the United States;

equity or debt securities includes voting and non-voting shares, bonds, convertible
debentures, stock options and warrants;

enterprise of a Party means an enterprise constituted or organized under the law of a
Party, and a branch located in the territory of a Party and carrying out business
activities there.

enterprise means an "enterprise" as defined in Article 201 (Definitions of General
Application), and a branch of an enterprise;
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contracts where remuneration depends substantially on the
production, revenues or profits of an enterprise;

(ii)

the extension of credit in connection with a commercial
transaction, such as trade financing, other than a loan
covered by subparagraph (d); or

(ii)

any other claims to money,

commercial contracts for the sale of goods or services by a
national or enterprise in the territory of a Party to an
enterprise in the territory of another Party, or

(i)

claims to money that arise solely from

Article 1502(3)(a) (Monopolies and State Enterprises) where the
monopoly has acted in a manner inconsistent with the Party's
obligations under Section A, both in an arbitration under this Section
and in proceedings before a Mexican court or administrative tribunal;
and

(ii)

(ii)

(i)

Article 1502(3)(a) (Monopolies and State Enterprises) where the
monopoly has acted in a manner inconsistent with the Party's
obligations under Section A,

Section A or Article 1503(2) (State Enterprises), or

where an enterprise of Mexico that is a juridical person that an investor of
another Party owns or controls directly or indirectly alleges in proceedings
before a Mexican court or administrative tribunal that Mexico has breached
an obligation under:

Section A or Article 1503(2) (State Enterprises), or

(i)

an investor of another Party may not allege that Mexico has breached an
obligation under:

Where Mexico is the disputing Party, the applicable arbitration rules apply to the publication
of an award.
United States
Where the United States is the disputing Party, either the United States or a disputing investor
that is a party to the arbitration may make an award public.

Tribunal means an arbitration tribunal established under Article 1120 or 1126; and

UNCITRAL Arbitration Rules means the arbitration rules of the United Nations
Commission on International Trade Law, approved by the United Nations General
Assembly on December 15, 1976.

Mexico

Where Canada is the disputing Party, either Canada or a disputing investor that is a party to
the arbitration may make an award public.

Canada

Annex 1137.4: Publication of an Award

Each Party shall set out in this Annex and publish in its official journal by January 1, 1994,
the place for delivery of notice and other documents under this Section.

Annex 1137.2: Service of Documents on a Party Under Section B

the investor may not allege the breach in an arbitration under this Section.

(b)

(a)

With respect to the submission of a claim to arbitration:

Mexico

Annex 1120.1: Submission of a Claim to Arbitration
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transfers means transfers and international payments;

Secretary-General means the Secretary-General of ICSID;

New York Convention means the United Nations Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, done at New York, June 10, 1958;

investor of a non-Party means an investor other than an investor of a Party, that
seeks to make, is making or has made an investment;

investor of a Party means a Party or state enterprise thereof, or a national or an
enterprise of such Party, that seeks to make, is making or has made an investment;

investment of an investor of a Party means an investment owned or controlled
directly or indirectly by an investor of such Party;

that do not involve the kinds of interests set out in subparagraphs (a) through (h);

(j)

(i)

but investment does not mean,

contracts involving the presence of an investor's property in
the territory of the Party, including turnkey or construction
contracts, or concessions, or

interests arising from the commitment of capital or other resources in
the territory of a Party to economic activity in such territory, such as
under

(h)

(i)

real estate or other property, tangible or intangible, acquired in the
expectation or used for the purpose of economic benefit or other
business purposes; and

(g)
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2.

the access to and use of distribution and transportation systems in connection
with the provision of a service;

the presence in its territory of a service provider of another Party; and

the provision of a bond or other form of financial security as a condition for t
he provision of a service.

(c)

(d)

(e)

procurement by a Party or a state enterprise; or

subsidies or grants provided by a Party or a state enterprise, including
government-supported loans, guarantees and insurance.

(d)

specialty air services;

(ii)

(c)

aircraft repair and maintenance services during which an aircraft is
withdrawn from service, and

air services, including domestic and international air transportation services,
whether scheduled or non-scheduled, and related services in support of air
services, other than

(b)

(i)

financial services, as defined in Chapter Fourteen (Financial Services);

(a)

This Chapter does not apply to:

the purchase or use of, or payment for, a service;

the production, distribution, marketing, sale and delivery of a service;

(b)

(a)

1.
This Chapter applies to measures adopted or maintained by a Party relating to crossborder trade in services by service providers of another Party, including measures respecting:

Article 1201: Scope and Coverage

CHAPTER TWELVE: CROSS-BORDER TRADE IN SERVICES

A decision by the National Commission on Foreign Investment ("Comisión Nacional de
Inversiones Extranjeras") following a review pursuant to Annex I, page IM4, with respect to
whether or not to permit an acquisition that is subject to review, shall not be subject to the
dispute settlement provisions of Section B or of Chapter Twenty (Institutional Arrangements
and Dispute Settlement Procedures).

Mexico

A decision by Canada following a review under the Investment Canada Act, with respect to
whether or not to permit an acquisition that is subject to review, shall not be subject to the
dispute settlement provisions of Section B or of Chapter Twenty (Institutional Arrangements
and Dispute Settlement Procedures).

Canada

Annex 1138.2: Exclusions from Dispute Settlement
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The Dominican Republic – Central America – United States
Free Trade Agreement (CAFTA-DR), 2004
(Chapter Ten: Investment)
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investors of another Party;

covered investments; and

with respect to Articles 10.9 and 10.11, all investments in the territory of the
Party.

(a)

(b)

(c)

This Chapter applies to measures adopted or maintained by a Party relating to:

1.
Each Party shall accord to investors of another Party treatment no less favorable than that
it accords, in like circumstances, to its own investors with respect to the establishment,
10-1

Article 10.3: National Treatment

3.
This Chapter does not apply to measures adopted or maintained by a Party to the extent
that they are covered by Chapter Twelve (Financial Services).

2.
A requirement by a Party that a service supplier of another Party post a bond or other
form of financial security as a condition of the cross-border supply of a service does not of itself
make this Chapter applicable to measures adopted or maintained by the Party relating to such
cross-border supply of the service. This Chapter applies to measures adopted or maintained by
the Party relating to the posted bond or financial security, to the extent that such bond or
financial security is a covered investment.

1.
In the event of any inconsistency between this Chapter and another Chapter, the other
Chapter shall prevail to the extent of the inconsistency.

Article 10.2: Relation to Other Chapters

3.
For greater certainty, this Chapter does not bind any Party in relation to any act or fact
that took place or any situation that ceased to exist before the date of entry into force of this
Agreement.

2.
A Party’s obligations under this Section shall apply to a state enterprise or other person
when it exercises any regulatory, administrative, or other governmental authority delegated to it
by that Party.

1.

Article 10.1: Scope and Coverage

Section A: Investment

Investment

Chapter Ten

1

“full protection and security” requires each Party to provide the level of police
protection required under customary international law.

(b)

10-2

Article 10.5 shall be interpreted in accordance with Annex 10-B.

“fair and equitable treatment” includes the obligation not to deny justice in
criminal, civil, or administrative adjudicatory proceedings in accordance with the
principle of due process embodied in the principal legal systems of the world; and

(a)

2.
For greater certainty, paragraph 1 prescribes the customary international law minimum
standard of treatment of aliens as the minimum standard of treatment to be afforded to covered
investments. The concepts of “fair and equitable treatment” and “full protection and security” do
not require treatment in addition to or beyond that which is required by that standard, and do not
create additional substantive rights. The obligation in paragraph 1 to provide:

1.
Each Party shall accord to covered investments treatment in accordance with customary
international law, including fair and equitable treatment and full protection and security.

Article 10.5: Minimum Standard of Treatment1

2.
Each Party shall accord to covered investments treatment no less favorable than that it
accords, in like circumstances, to investments in its territory of investors of any other Party or of
any non-Party with respect to the establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments.

1.
Each Party shall accord to investors of another Party treatment no less favorable than that
it accords, in like circumstances, to investors of any other Party or of any non-Party with respect
to the establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments in its territory.

Article 10.4: Most-Favored-Nation Treatment

3.
The treatment to be accorded by a Party under paragraphs 1 and 2 means, with respect to
a regional level of government, treatment no less favorable than the most favorable treatment
accorded, in like circumstances, by that regional level of government to investors, and to
investments of investors, of the Party of which it forms a part.

2.
Each Party shall accord to covered investments treatment no less favorable than that it
accords, in like circumstances, to investments in its territory of its own investors with respect to
the establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments.

acquisition, expansion, management, conduct, operation, and sale or other disposition of
investments in its territory.
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destruction of its covered investment or part thereof by the latter’s forces or
authorities, which was not required by the necessity of the situation,

(b)

in a non-discriminatory manner;

(b)

3

10-3

Article 10.7 shall be interpreted in accordance with Annexes 10-B and 10-C.

The limitations set out in Annex 10-D apply to the submission to arbitration under Section B of a claim alleging a
breach of this paragraph.

2

for a public purpose;

(a)

1.
No Party may expropriate or nationalize a covered investment either directly or indirectly
through measures equivalent to expropriation or nationalization (“expropriation”), except:

Article 10.7: Expropriation and Compensation3

3.
Paragraph 1 does not apply to existing measures relating to subsidies or grants that would
be inconsistent with Article 10.3 but for Article 10.13.5(b).

the latter Party shall provide the investor restitution or compensation, which in either case shall
be in accordance with customary international law and, with respect to compensation, shall be in
accordance with Article 10.7.2 through 10.7.4.2

requisitioning of its covered investment or part thereof by the latter’s forces or
authorities; or

(a)

2.
Notwithstanding paragraph 1, if an investor of a Party, in the situations referred to in
paragraph 1, suffers a loss in the territory of another Party resulting from:

be equivalent to the fair market value of the expropriated investment immediately
before the expropriation took place (“the date of expropriation”);
not reflect any change in value occurring because the intended expropriation had
become known earlier; and
be fully realizable and freely transferable.

(b)

(c)

(d)

interest, at a commercially reasonable rate for that freely usable currency, accrued
from the date of expropriation until the date of payment.

the fair market value on the date of expropriation, converted into a freely usable
currency at the market rate of exchange prevailing on that date, plus

10-4

4
For greater certainty, the reference to “the TRIPS Agreement” in paragraph 5 includes any waiver in force
between the Parties of any provision of that Agreement granted by WTO Members in accordance with the WTO
Agreement.

1.
Each Party shall permit all transfers relating to a covered investment to be made freely
and without delay into and out of its territory. Such transfers include:

Article 10.8: Transfers

5.
This Article does not apply to the issuance of compulsory licenses granted in relation to
intellectual property rights in accordance with the TRIPS Agreement, or to the revocation,
limitation, or creation of intellectual property rights, to the extent that such issuance, revocation,
limitation, or creation is consistent with Chapter Fifteen (Intellectual Property Rights).4

(b)

(a)

4.
If the fair market value is denominated in a currency that is not freely usable, the
compensation paid – converted into the currency of payment at the market rate of exchange
prevailing on the date of payment – shall be no less than:

3.
If the fair market value is denominated in a freely usable currency, the compensation paid
shall be no less than the fair market value on the date of expropriation, plus interest at a
commercially reasonable rate for that currency, accrued from the date of expropriation until the
date of payment.

be paid without delay;

(a)

Compensation shall:

Article 10.6: Treatment in Case of Strife

1.
Notwithstanding Article 10.13.5(b), each Party shall accord to investors of another Party,
and to covered investments, non-discriminatory treatment with respect to measures it adopts or
maintains relating to losses suffered by investments in its territory owing to armed conflict or
civil strife.

in accordance with due process of law and Article 10.5.

(d)
2.

on payment of prompt, adequate, and effective compensation in accordance with
paragraphs 2 through 4; and

(c)

3.
A determination that there has been a breach of another provision of this Agreement, or
of a separate international agreement, does not establish that there has been a breach of this
Article.
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profits, dividends, capital gains, and proceeds from the sale of all or any part of
the covered investment or from the partial or complete liquidation of the covered
investment;

interest, royalty payments, management fees, and technical assistance and other
fees;

payments made under a contract, including a loan agreement;

payments made pursuant to Article 10.6.1 and 10.6.2 and Article 10.7; and

payments arising out of a dispute.

(b)

(c)

(d)

(e)

(f)

issuing, trading, or dealing in securities, futures, options, or derivatives;

criminal or penal offenses;

financial reporting or record keeping of transfers when necessary to assist law
enforcement or financial regulatory authorities; or

ensuring compliance with orders or judgments in judicial or administrative
proceedings.

(b)

(c)

(d)

(e)
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bankruptcy, insolvency, or the protection of the rights of creditors;

(a)

4.
Notwithstanding paragraphs 1 through 3, a Party may prevent a transfer through the
equitable, nondiscriminatory, and good faith application of its laws relating to:

3.
Each Party shall permit returns in kind relating to a covered investment to be made as
authorized or specified in a written agreement between the Party and a covered investment or an
investor of another Party.

2.
Each Party shall permit transfers relating to a covered investment to be made in a freely
usable currency at the market rate of exchange prevailing at the time of transfer.

contributions to capital;

(a)

to relate in any way the volume or value of imports to the volume or value of
exports or to the amount of foreign exchange inflows associated with such
investment; or

(c)
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to purchase, use, or accord a preference to goods produced in its territory, or to
purchase goods from persons in its territory;

to achieve a given level or percentage of domestic content;
(b)

(a)

2.
No Party may condition the receipt or continued receipt of an advantage, in connection
with the establishment, acquisition, expansion, management, conduct, operation, or sale or other
disposition of an investment in its territory of an investor of a Party or of a non-Party, on
compliance with any of the following requirements:

to supply exclusively from the territory of the Party the goods that such
investment produces or the services that it supplies to a specific regional market
or to the world market.

(g)

to restrict sales of goods or services in its territory that such investment produces
or supplies by relating such sales in any way to the volume or value of its exports
or foreign exchange earnings;

(e)

to transfer a particular technology, a production process, or other proprietary
knowledge to a person in its territory; or

to relate in any way the volume or value of imports to the volume or value of
exports or to the amount of foreign exchange inflows associated with such
investment;

(d)

(f)

to purchase, use, or accord a preference to goods produced in its territory, or to
purchase goods from persons in its territory;

to achieve a given level or percentage of domestic content;

(b)
(c)

to export a given level or percentage of goods or services;

(a)

1.
No Party may, in connection with the establishment, acquisition, expansion,
management, conduct, operation, or sale or other disposition of an investment of an investor of a
Party or of a non-Party in its territory, impose or enforce any of the following requirements, or
enforce any commitment or undertaking:

Article 10.9: Performance Requirements
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(c)

when the requirement is imposed or the commitment or undertaking is
enforced by a court, administrative tribunal, or competition authority to
remedy a practice determined after judicial or administrative process to be
anticompetitive under the Party’s competition laws.6

(ii)

necessary to secure compliance with laws and regulations that are not
inconsistent with this Agreement;

necessary to protect human, animal, or plant life or health; or

related to the conservation of living or non-living exhaustible natural
resources.

(i)

(ii)

(iii)

Provided that such measures are not applied in an arbitrary or unjustifiable
manner, and provided that such measures do not constitute a disguised restriction
on international trade or investment, paragraphs 1(b), (c), and (f), and 2(a) and
(b), shall not be construed to prevent a Party from adopting or maintaining
measures, including environmental measures:

when a Party authorizes use of an intellectual property right in accordance
with Article 31 of the TRIPS Agreement, or to measures requiring the
disclosure of proprietary information that fall within the scope of, and are
consistent with, Article 39 of the TRIPS Agreement;5 or

Paragraph 1(f) does not apply:

(b)

(i)

Nothing in paragraph 2 shall be construed to prevent a Party from conditioning
the receipt or continued receipt of an advantage, in connection with an investment
in its territory of an investor of a Party or of a non-Party, on compliance with a
requirement to locate production, supply a service, train or employ workers,
construct or expand particular facilities, or carry out research and development, in
its territory.

(a)

to restrict sales of goods or services in its territory that such investment produces
or supplies by relating such sales in any way to the volume or value of its exports
or foreign exchange earnings.

6
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The Parties recognize that a patent does not necessarily confer market power.

For greater certainty, the references to “the TRIPS Agreement” in paragraph 3(b)(i) include any waiver in force
between the Parties of any provision of that Agreement granted by WTO Members in accordance with the WTO
Agreement.

5

3.

(d)

Paragraphs 2(a) and (b) do not apply to requirements imposed by an importing
Party relating to the content of goods necessary to qualify for preferential tariffs
or preferential quotas.

(f)

adopts or maintains measures with respect to the non-Party or a person of the nonParty that prohibit transactions with the enterprise or that would be violated or

(b)
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does not maintain diplomatic relations with the non-Party; or

(a)

1.
A Party may deny the benefits of this Chapter to an investor of another Party that is an
enterprise of such other Party and to investments of that investor if persons of a non-Party own
or control the enterprise and the denying Party:

Article 10.12: Denial of Benefits

Nothing in this Chapter shall be construed to prevent a Party from adopting, maintaining,
or enforcing any measure otherwise consistent with this Chapter that it considers appropriate to
ensure that investment activity in its territory is undertaken in a manner sensitive to
environmental concerns.

Article 10.11: Investment and Environment

2.
A Party may require that a majority of the board of directors, or any committee thereof,
of an enterprise of that Party that is a covered investment, be of a particular nationality, or
resident in the territory of the Party, provided that the requirement does not materially impair the
ability of the investor to exercise control over its investment.

1.
No Party may require that an enterprise of that Party that is a covered investment appoint
to senior management positions natural persons of any particular nationality.

Article 10.10: Senior Management and Boards of Directors

5.
This Article does not preclude enforcement of any commitment, undertaking, or
requirement between private parties, where a Party did not impose or require the commitment,
undertaking, or requirement.

4.
For greater certainty, paragraphs 1 and 2 do not apply to any requirement other than the
requirements set out in those paragraphs.

Paragraphs 1(b), (c), (f), and (g), and 2(a) and (b), do not apply to procurement.

Paragraphs 1(a), (b), and (c), and 2(a) and (b), do not apply to qualification
requirements for goods or services with respect to export promotion and foreign
aid programs.

(e)

(d)
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an amendment to any non-conforming measure referred to in subparagraph (a) to
the extent that the amendment does not decrease the conformity of the measure, as
it existed immediately before the amendment, with Article 10.3, 10.4, 10.9, or
10.10.

a local level of government;

(iii)

(c)

a regional level of government, as set out by that Party in its Schedule to
Annex I, or

(ii)

the continuation or prompt renewal of any non-conforming measure referred to in
subparagraph (a); or

the central level of government, as set out by that Party in its Schedule to
Annex I,

(i)

any existing non-conforming measure that is maintained by a Party at:

(b)

(a)

Articles 10.3, 10.4, 10.9, and 10.10 do not apply to:
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4.
Articles 10.3 and 10.4 do not apply to any measure that is an exception to, or derogation
from, the obligations under Article 15.1.8 (General Provisions) as specifically provided in that
Article.

3.
No Party may, under any measure adopted after the date of entry into force of this
Agreement and covered by its Schedule to Annex II, require an investor of another Party, by
reason of its nationality, to sell or otherwise dispose of an investment existing at the time the
measure becomes effective.

2.
Articles 10.3, 10.4, 10.9, and 10.10 do not apply to any measure that a Party adopts or
maintains with respect to sectors, subsectors, or activities, as set out in its Schedule to Annex II.

1.

Article 10.13: Non-Conforming Measures

2.
Subject to Articles 18.3 (Notification and Provision of Information) and 20.4
(Consultations), a Party may deny the benefits of this Chapter to an investor of another Party that
is an enterprise of such other Party and to investments of that investor if the enterprise has no
substantial business activities in the territory of any Party, other than the denying Party, and
persons of a non-Party, or of the denying Party, own or control the enterprise.

circumvented if the benefits of this Chapter were accorded to the enterprise or to
its investments.
(b)

(a)

subsidies or grants provided by a Party, including government-supported loans,
guarantees, and insurance.

procurement; or

Articles 10.3, 10.4, and 10.10 do not apply to:

(a)

(i)

(A)
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an obligation under Section A,

that the respondent has breached

the claimant, on its own behalf, may submit to arbitration under this Section a
claim

1.
In the event that a disputing party considers that an investment dispute cannot be settled
by consultation and negotiation:

Article 10.16: Submission of a Claim to Arbitration

In the event of an investment dispute, the claimant and the respondent should initially
seek to resolve the dispute through consultation and negotiation, which may include the use of
non-binding, third-party procedures such as conciliation and mediation.

Article 10.15: Consultation and Negotiation

Section B: Investor-State Dispute Settlement

2.
Notwithstanding Articles 10.3 and 10.4, a Party may require an investor of another Party,
or a covered investment, to provide information concerning that investment solely for
informational or statistical purposes. The Party shall protect any confidential business
information from any disclosure that would prejudice the competitive position of the investor or
the covered investment. Nothing in this paragraph shall be construed to prevent a Party from
otherwise obtaining or disclosing information in connection with the equitable and good faith
application of its law.

1.
Nothing in Article 10.3 shall be construed to prevent a Party from adopting or
maintaining a measure that prescribes special formalities in connection with covered
investments, such as a requirement that investors be residents of the Party or that covered
investments be legally constituted under the laws or regulations of the Party, provided that such
formalities do not materially impair the protections afforded by a Party to investors of another
Party and covered investments pursuant to this Chapter.

Article 10.14: Special Formalities and Information Requirements

5.
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an investment agreement;

(C)

(c)

referred to in Article 3 of the UNCITRAL Arbitration Rules, together with the
statement of claim referred to in Article 18 of the UNCITRAL Arbitration Rules,
are received by the respondent.

referred to in Article 2 of Schedule C of the ICSID Additional Facility Rules is
received by the Secretary-General; or

referred to in paragraph 1 of Article 36 of the ICSID Convention is received by
the Secretary-General;

for each claim, the provision of this Agreement, investment authorization, or
investment agreement alleged to have been breached and any other relevant
provisions;

the legal and factual basis for each claim; and

the relief sought and the approximate amount of damages claimed.

(b)

(c)

(d)
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3.
Provided that six months have elapsed since the events giving rise to the claim, a
claimant may submit a claim referred to in paragraph 1:

the name and address of the claimant and, where a claim is submitted on behalf of
an enterprise, the name, address, and place of incorporation of the enterprise;

(a)

(b)

(a)

the claimant’s written consent for the Secretary-General to appoint such
arbitrator.

the name of the arbitrator that the claimant appoints; or

The claimant shall provide with the notice of arbitration:
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2.
The consent under paragraph 1 and the submission of a claim to arbitration under this
Section shall satisfy the requirements of:

1.
Each Party consents to the submission of a claim to arbitration under this Section in
accordance with this Agreement.

Article 10.17: Consent of Each Party to Arbitration

6.

5.
The arbitration rules applicable under paragraph 3, and in effect on the date the claim or
claims were submitted to arbitration under this Section, shall govern the arbitration except to the
extent modified by this Agreement.

an investment authorization, or

(B)

(b)

(a)

2.
At least 90 days before submitting any claim to arbitration under this Section, a claimant
shall deliver to the respondent a written notice of its intention to submit the claim to arbitration
(“notice of intent”). The notice shall specify:

an obligation under Section A,

(A)

that the respondent has breached

under the UNCITRAL Arbitration Rules.

4.
A claim shall be deemed submitted to arbitration under this Section when the claimant’s
notice of or request for arbitration (“notice of arbitration”):

(c)

under the ICSID Additional Facility Rules, provided that either the respondent or
the Party of the claimant is a party to the ICSID Convention; or

(b)

A claim asserted for the first time after such notice of arbitration is submitted shall be deemed
submitted to arbitration under this Section on the date of its receipt under the applicable arbitral
rules.

(ii)

and

(i)

the claimant, on behalf of an enterprise of the respondent that is a juridical person
that the claimant owns or controls directly or indirectly, may submit to arbitration
under this Section a claim

that the claimant has incurred loss or damage by reason of, or arising out
of, that breach; and

an investment agreement;

(C)

under the ICSID Convention and the ICSID Rules of Procedures for Arbitration
Proceedings, provided that both the respondent and the Party of the claimant are
parties to the ICSID Convention;

(a)

that the enterprise has incurred loss or damage by reason of, or arising out
of, that breach.

(b)

(ii)

and

an investment authorization, or

(B)
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Article II of the New York Convention for an “agreement in writing;” and

Article I of the Inter-American Convention for an “agreement.”

(b)

(c)

(a)

for breach of an investment authorization under Article 10.16.1(a)(i)(B) or Article
10.16.1(b)(i)(B), or
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No claim may be submitted to arbitration:

(c)

3.
Notwithstanding paragraph 2(b), the claimant (for claims brought under Article 10.16.1(a))
and the claimant or the enterprise (for claims brought under Article 10.16.1(b)) may initiate or
continue an action that seeks interim injunctive relief and does not involve the payment of
monetary damages before a judicial or administrative tribunal of the respondent, provided that
the action is brought for the sole purpose of preserving the claimant’s or the enterprise’s rights
and interests during the pendency of the arbitration.

4.

(b)

of any right to initiate or continue before any administrative tribunal or court
under the law of any Party, or other dispute settlement procedures, any proceeding
with respect to any measure alleged to constitute a breach referred to in Article
10.16.

a claimant referred to in Article 10.16.1(b) may submit a claim to arbitration
under this Section, or continue a claim, under the ICSID Convention or the ICSID
Additional Facility Rules, only on condition that the claimant and the enterprise
agree in writing to the appointment of each individual member of the tribunal.

a claimant referred to in Article 10.16.1(a) may submit a claim to arbitration
under this Section, or continue a claim, under the ICSID Convention or the ICSID
Additional Facility Rules, only on condition that the claimant agrees in writing to
the appointment of each individual member of the tribunal; and

the respondent agrees to the appointment of each individual member of a tribunal
established under the ICSID Convention or the ICSID Additional Facility Rules;

1.
The disputing parties may agree on the legal place of any arbitration under the arbitral
rules applicable under Article 10.16.3. If the disputing parties fail to reach agreement, the
tribunal shall determine the place in accordance with the applicable arbitral rules, provided that
the place shall be in the territory of a State that is a party to the New York Convention.
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Article 10.20: Conduct of the Arbitration

(a)

for claims submitted to arbitration under Article 10.16.1(b), by the
claimant’s and the enterprise’s written waivers

4.
For purposes of Article 39 of the ICSID Convention and Article 7 of Schedule C to the
ICSID Additional Facility Rules, and without prejudice to an objection to an arbitrator on a
ground other than nationality:

(ii)

the notice of arbitration is accompanied,

(b)

3.
If a tribunal has not been constituted within 75 days from the date that a claim is
submitted to arbitration under this Section, the Secretary-General, on the request of a disputing
party, shall appoint, in his or her discretion, the arbitrator or arbitrators not yet appointed.

2.
The Secretary-General shall serve as appointing authority for an arbitration under this
Section.

1.
Unless the disputing parties otherwise agree, the tribunal shall comprise three arbitrators,
one arbitrator appointed by each of the disputing parties and the third, who shall be the presiding
arbitrator, appointed by agreement of the disputing parties.

Article 10.19: Selection of Arbitrators

for claims submitted to arbitration under Article 10.16.1(a), by the
claimant’s written waiver, and

the claimant consents in writing to arbitration in accordance with the procedures
set out in this Agreement; and

(a)

No claim may be submitted to arbitration under this Section unless:

for breach of an investment agreement under Article 10.16.1(a)(i)(C) or Article
10.16.1(b)(i)(C),

if the claimant (for claims brought under Article 10.16.1(a)) or the claimant or the enterprise (for
claims brought under Article 10.16.1(b)) has previously submitted the same alleged breach to an
administrative tribunal or court of the respondent, or to any other binding dispute settlement
procedure, for adjudication or resolution.

(b)

(i)

2.

1.
No claim may be submitted to arbitration under this Section if more than three years have
elapsed from the date on which the claimant first acquired, or should have first acquired,
knowledge of the breach alleged under Article 10.16.1 and knowledge that the claimant (for
claims brought under Article 10.16.1(a)) or the enterprise (for claims brought under Article
10.16.1(b)) has incurred loss or damage.

Article 10.18: Conditions and Limitations on Consent of Each Party

Chapter II of the ICSID Convention (Jurisdiction of the Centre) and the ICSID
Additional Facility Rules for written consent of the parties to the dispute;

(a)
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On receipt of an objection under this paragraph, the tribunal shall suspend any
proceedings on the merits, establish a schedule for considering the objection
consistent with any schedule it has established for considering any other
preliminary question, and issue a decision or award on the objection, stating the
grounds therefor.

In deciding an objection under this paragraph, the tribunal shall assume to be true
claimant’s factual allegations in support of any claim in the notice of arbitration
(or any amendment thereof) and, in disputes brought under the UNCITRAL
Arbitration Rules, the statement of claim referred to in Article 18 of the
UNCITRAL Arbitration Rules. The tribunal may also consider any relevant facts
not in dispute.

The respondent does not waive any objection as to competence or any argument
on the merits merely because the respondent did or did not raise an objection
under this paragraph or make use of the expedited procedure set out in paragraph
5.

(b)

(c)

(d)
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5.
In the event that the respondent so requests within 45 days after the tribunal is
constituted, the tribunal shall decide on an expedited basis an objection under paragraph 4 and
any objection that the dispute is not within the tribunal’s competence. The tribunal shall suspend
any proceedings on the merits and issue a decision or award on the objection(s), stating the
grounds therefor, no later than 150 days after the date of the request. However, if a disputing
party requests a hearing, the tribunal may take an additional 30 days to issue the decision or
award. Regardless of whether a hearing is requested, a tribunal may, on a showing of

Such objection shall be submitted to the tribunal as soon as possible after the
tribunal is constituted, and in no event later than the date the tribunal fixes for the
respondent to submit its counter-memorial (or, in the case of an amendment to the
notice of arbitration, the date the tribunal fixes for the respondent to submit its
response to the amendment).

(a)

4.
Without prejudice to a tribunal’s authority to address other objections as a preliminary
question, a tribunal shall address and decide as a preliminary question any objection by the
respondent that, as a matter of law, a claim submitted is not a claim for which an award in favor
of the claimant may be made under Article 10.26.

3.
The tribunal shall have the authority to accept and consider amicus curiae submissions
from a person or entity that is not a disputing party.

2.
A non-disputing Party may make oral and written submissions to the tribunal regarding
the interpretation of this Agreement.

In any arbitration conducted under this Section, at the request of a disputing party,
a tribunal shall, before issuing a decision or award on liability, transmit its
proposed decision or award to the disputing parties and to the non-disputing
Parties. Within 60 days after the tribunal transmits its proposed decision or
award, the disputing parties may submit written comments to the tribunal
concerning any aspect of its proposed decision or award. The tribunal shall
consider any such comments and issue its decision or award not later than 45 days
after the expiration of the 60-day comment period.
Subparagraph (a) shall not apply in any arbitration conducted pursuant to this
Section for which an appeal has been made available pursuant to paragraph 10 or
Annex 10-F.

(a)

(b)

1.
Subject to paragraphs 2 and 4, the respondent shall, after receiving the following
documents, promptly transmit them to the non-disputing Parties and make them available to the
public:
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Article 10.21: Transparency of Arbitral Proceedings

10.
If a separate multilateral agreement enters into force as between the Parties that
establishes an appellate body for purposes of reviewing awards rendered by tribunals constituted
pursuant to international trade or investment arrangements to hear investment disputes, the
Parties shall strive to reach an agreement that would have such appellate body review awards
rendered under Article 10.26 in arbitrations commenced after the multilateral agreement enters
into force as between the Parties.

9.

8.
A tribunal may order an interim measure of protection to preserve the rights of a
disputing party, or to ensure that the tribunal’s jurisdiction is made fully effective, including an
order to preserve evidence in the possession or control of a disputing party or to protect the
tribunal’s jurisdiction. A tribunal may not order attachment or enjoin the application of a
measure alleged to constitute a breach referred to in Article 10.16. For purposes of this
paragraph, an order includes a recommendation.

7.
A respondent may not assert as a defense, counterclaim, right of set-off, or for any other
reason that the claimant has received or will receive indemnification or other compensation for
all or part of the alleged damages pursuant to an insurance or guarantee contract.

6.
When it decides a respondent’s objection under paragraph 4 or 5, the tribunal may, if
warranted, award to the prevailing disputing party reasonable costs and attorney’s fees incurred
in submitting or opposing the objection. In determining whether such an award is warranted, the
tribunal shall consider whether either the claimant’s claim or the respondent’s objection was
frivolous, and shall provide the disputing parties a reasonable opportunity to comment.

extraordinary cause, delay issuing its decision or award by an additional brief period, which may
not exceed 30 days.
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the notice of arbitration;

pleadings, memorials, and briefs submitted to the tribunal by a disputing party and
any written submissions submitted pursuant to Article 10.20.2 and 10.20.3 and
Article 10.25;

minutes or transcripts of hearings of the tribunal, where available; and

orders, awards, and decisions of the tribunal.

(b)

(c)

(d)

(e)

Any disputing party claiming that certain information constitutes protected
information shall clearly designate the information at the time it is submitted to
the tribunal;

A disputing party shall, at the same time that it submits a document containing
information claimed to be protected information, submit a redacted version of the
document that does not contain the information. Only the redacted version shall
be provided to the non-disputing Parties and made public in accordance with
paragraph 1; and

The tribunal shall decide any objection regarding the designation of information
claimed to be protected information. If the tribunal determines that such
information was not properly designated, the disputing party that submitted the

(b)

(c)

(d)
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Subject to subparagraph (d), neither the disputing parties nor the tribunal shall
disclose to any non-disputing Party or to the public any protected information
where the disputing party that provided the information clearly designates it in
accordance with subparagraph (b);

(a)

4.
Any protected information that is submitted to the tribunal shall be protected from
disclosure in accordance with the following procedures:

3.
Nothing in this Section requires a respondent to disclose protected information or to
furnish or allow access to information that it may withhold in accordance with Article 21.2
(Essential Security) or Article 21.5 (Disclosure of Information).

2.
The tribunal shall conduct hearings open to the public and shall determine, in
consultation with the disputing parties, the appropriate logistical arrangements. However, any
disputing party that intends to use information designated as protected information in a hearing
shall so advise the tribunal. The tribunal shall make appropriate arrangements to protect the
information from disclosure.

the notice of intent;

(a)

the law of the respondent, including its rules on the conflict of laws;7 and
such rules of international law as may be applicable.

(i)
(ii)

if the rules of law have not been specified or otherwise agreed:

the rules of law specified in the pertinent investment agreement or investment
authorization, or as the disputing parties may otherwise agree; or
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The “law of the respondent” means the law that a domestic court or tribunal of proper jurisdiction would apply in
the same case.

7

1.
Where a respondent asserts as a defense that the measure alleged to be a breach is within
the scope of Annex I or Annex II, the tribunal shall, on request of the respondent, request the
interpretation of the Commission on the issue. The Commission shall submit in writing any

Article 10.23: Interpretation of Annexes

3.
A decision of the Commission declaring its interpretation of a provision of this
Agreement under Article 19.1.3(c) (The Free Trade Commission) shall be binding on a tribunal
established under this Section, and any decision or award issued by the tribunal must be
consistent with that decision.

(b)

(a)

2.
Subject to paragraph 3 and the other terms of this Section, when a claim is submitted
under Article 10.16.1(a)(i)(B) or (C), or Article 10.16.1(b)(i)(B) or (C), the tribunal shall apply:

1.
Subject to paragraph 3, when a claim is submitted under Article 10.16.1(a)(i)(A) or
Article 10.16.1(b)(i)(A), the tribunal shall decide the issues in dispute in accordance with this
Agreement and applicable rules of international law.

Article 10.22: Governing Law

5.
Nothing in this Section requires a respondent to withhold from the public information
required to be disclosed by its laws.

information may (i) withdraw all or part of its submission containing such
information, or (ii) agree to resubmit complete and redacted documents with
corrected designations in accordance with the tribunal’s determination and
subparagraph (c). In either case, the other disputing party shall, whenever
necessary, resubmit complete and redacted documents which either remove the
information withdrawn under (i) by the disputing party that first submitted the
information or redesignate the information consistent with the designation under
(ii) of the disputing party that first submitted the information.
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the nature of the order sought; and

the grounds on which the order is sought.

(b)

(c)

one arbitrator appointed by agreement of the claimants;

one arbitrator appointed by the respondent; and
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(a)

(b)

4.
Unless all the disputing parties sought to be covered by the order otherwise agree, a
tribunal established under this Article shall comprise three arbitrators:

3.
Unless the Secretary-General finds within 30 days after receiving a request under
paragraph 2 that the request is manifestly unfounded, a tribunal shall be established under this
Article.

the names and addresses of all the disputing parties sought to be covered by the
order;

(a)

2.
A disputing party that seeks a consolidation order under this Article shall deliver, in
writing, a request to the Secretary-General and to all the disputing parties sought to be covered
by the order and shall specify in the request:

1.
Where two or more claims have been submitted separately to arbitration under Article
10.16.1 and the claims have a question of law or fact in common and arise out of the same events
or circumstances, any disputing party may seek a consolidation order in accordance with the
agreement of all the disputing parties sought to be covered by the order or the terms of
paragraphs 2 through 10.

Article 10.25: Consolidation

Without prejudice to the appointment of other kinds of experts where authorized by the
applicable arbitration rules, a tribunal, at the request of a disputing party or, unless the disputing
parties disapprove, on its own initiative, may appoint one or more experts to report to it in
writing on any factual issue concerning environmental, health, safety, or other scientific matters
raised by a disputing party in a proceeding, subject to such terms and conditions as the disputing
parties may agree.

Article 10.24: Expert Reports

2.
A decision issued by the Commission under paragraph 1 shall be binding on the tribunal,
and any decision or award issued by the tribunal must be consistent with that decision. If the
Commission fails to issue such a decision within 60 days, the tribunal shall decide the issue.

decision declaring its interpretation under Article 19.1.3(c) (The Free Trade Commission) to the
tribunal within 60 days of delivery of the request.

the presiding arbitrator appointed by the Secretary-General, provided, however,
that the presiding arbitrator shall not be a national of any Party.

that tribunal shall decide whether any prior hearing shall be repeated.

that tribunal, at the request of any claimant not previously a disputing
party before that tribunal, shall be reconstituted with its original members,
except that the arbitrator for the claimants shall be appointed pursuant to
paragraphs 4(a) and 5; and
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the grounds on which the order is sought.

the nature of the order sought; and

(b)
(c)

the name and address of the claimant;

(a)

7.
Where a tribunal has been established under this Article, a claimant that has
submitted a claim to arbitration under Article 10.16.1 and that has not been named in a request
made under paragraph 2 may make a written request to the tribunal that it be included in any
order made under paragraph 6, and shall specify in the request:

(ii)

(i)

instruct a tribunal previously established under Article 10.19 to assume
jurisdiction over, and hear and determine together, all or part of the claims,
provided that

assume jurisdiction over, and hear and determine one or more of the claims, the
determination of which it believes would assist in the resolution of the others; or

(b)

(c)

assume jurisdiction over, and hear and determine together, all or part of the
claims;

(a)

6.
Where a tribunal established under this Article is satisfied that two or more claims that
have been submitted to arbitration under Article 10.16.1 have a question of law or fact in
common, and arise out of the same events or circumstances, the tribunal may, in the interest of
fair and efficient resolution of the claims, and after hearing the disputing parties, by order:

5.
If, within 60 days after the Secretary-General receives a request made under paragraph 2,
the respondent fails or the claimants fail to appoint an arbitrator in accordance with paragraph 4,
the Secretary-General, on the request of any disputing party sought to be covered by the order,
shall appoint the arbitrator or arbitrators not yet appointed. If the respondent fails to appoint an
arbitrator, the Secretary-General shall appoint a national of the disputing Party, and if the
claimants fail to appoint an arbitrator, the Secretary-General shall appoint a national of a Party of
the claimants.

(c)
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restitution of property, in which case the award shall provide that the respondent
may pay monetary damages and any applicable interest in lieu of restitution.

(b)

an award of monetary damages and any applicable interest shall provide that the
sum be paid to the enterprise; and

the award shall provide that it is made without prejudice to any right that any
person may have in the relief under applicable domestic law.

(b)

(c)

A tribunal is not authorized to award punitive damages.

an award of restitution of property shall provide that restitution be made to the
enterprise;

(a)

Subject to paragraph 1, where a claim is submitted to arbitration under Article 10.16.1(b):

5.
Subject to paragraph 6 and the applicable review procedure for an interim award, a
disputing party shall abide by and comply with an award without delay.
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4.
An award made by a tribunal shall have no binding force except between the disputing
parties and in respect of the particular case.

3.

2.

A tribunal may also award costs and attorney’s fees in accordance with this Section and the
applicable arbitration rules.

monetary damages and any applicable interest;

(a)

1.
Where a tribunal makes a final award against a respondent, the tribunal may award,
separately or in combination, only:

Article 10.26: Awards

10.
On application of a disputing party, a tribunal established under this Article, pending its
decision under paragraph 6, may order that the proceedings of a tribunal established under
Article 10.19 be stayed, unless the latter tribunal has already adjourned its proceedings.

9.
A tribunal established under Article 10.19 shall not have jurisdiction to decide a claim, or
a part of a claim, over which a tribunal established or instructed under this Article has assumed
jurisdiction.

8.
A tribunal established under this Article shall conduct its proceedings in accordance with
the UNCITRAL Arbitration Rules, except as modified by this Section.

The claimant shall deliver a copy of its request to the Secretary-General.

revision or annulment proceedings have been completed; and

(ii)

(ii)

(i)

a court has dismissed or allowed an application to revise, set aside, or
annul the award and there is no further appeal.

90 days have elapsed from the date the award was rendered and no
disputing party has commenced a proceeding to revise, set aside, or annul
the award; or

in the case of a final award under the ICSID Additional Facility Rules or the
UNCITRAL Arbitration Rules

120 days have elapsed from the date the award was rendered and no
disputing party has requested revision or annulment of the award; or

(i)

in the case of a final award made under the ICSID Convention

Each Party shall provide for the enforcement of an award in its territory.

(b)

(a)

A disputing party may not seek enforcement of a final award until:

in accordance with Article 20.13 (Initial Report), a recommendation that the
respondent abide by or comply with the final award.

a determination that the failure to abide by or comply with the final award is
inconsistent with the obligations of this Agreement; and
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Delivery of notice and other documents on a Party shall be made to the place named for
that Party in Annex 10-G.

Article 10.27: Service of Documents

10.
A claim that is submitted to arbitration under this Section shall be considered to arise out
of a commercial relationship or transaction for purposes of Article I of the New York
Convention and Article I of the Inter-American Convention.

9.
A disputing party may seek enforcement of an arbitration award under the ICSID
Convention, the New York Convention, or the Inter-American Convention regardless of whether
proceedings have been taken under paragraph 8.

(b)

(a)

8.
If the respondent fails to abide by or comply with a final award, on delivery of a request
by the Party of the claimant, a panel shall be established under Article 20.6 (Request for an
Arbitral Panel). The requesting Party may seek in such proceedings:

7.

6.
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shares, stock, and other forms of equity participation in an enterprise;

(b)
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an enterprise;

(a)

investment means every asset that an investor owns or controls, directly or indirectly, that has
the characteristics of an investment, including such characteristics as the commitment of capital
or other resources, the expectation of gain or profit, or the assumption of risk. Forms that an
investment may take include:

Inter-American Convention means the Inter-American Convention on International
Commercial Arbitration, done at Panama, January 30, 1975;

ICSID Convention means the Convention on the Settlement of Investment Disputes between
States and Nationals of Other States, done at Washington, March 18, 1965;

ICSID Additional Facility Rules means the Rules Governing the Additional Facility for the
Administration of Proceeding by the Secretariat of the International Centre for Settlement of
Investment Disputes;

freely usable currency means “freely usable currency” as determined by the International
Monetary Fund under its Articles of Agreement;

enterprise of a Party means an enterprise constituted or organized under the law of a Party, and
a branch located in the territory of a Party and carrying out business activities there;

enterprise means an enterprise as defined in Article 2.1 (Definitions of General Application),
and a branch of an enterprise;

disputing party means either the claimant or the respondent;

disputing parties means the claimant and the respondent;

claimant means an investor of a Party that is a party to an investment dispute with another Party;

Centre means the International Centre for Settlement of Investment Disputes (“ICSID”)
established by the ICSID Convention;

For purposes of this Chapter:

Article 10.28: Definitions

Section C: Definitions

licenses, authorizations, permits, and similar rights conferred pursuant to
domestic law;10 11 and
other tangible or intangible, movable or immovable property, and related property
rights, such as leases, mortgages, liens, and pledges;

(g)
(h)

with respect to natural resources or other assets that a national authority controls;
and

The term “investment” does not include an order or judgment entered in a judicial or administrative action.

13
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For purposes of this definition, “national authority” means an authority at the central level of government.

“Written agreement” refers to an agreement in writing, executed by both parties, that creates an exchange of
rights and obligations, binding on both parties under the law applicable under Article 10.22.2. For greater certainty,
(a) a unilateral act of an administrative or judicial authority, such as a permit, license, or authorization issued by a
Party solely in its regulatory capacity or a decree, order, or judgment; and (b) an administrative or judicial consent
decree or order, shall not be considered a written agreement.

12

11

10
Whether a particular type of license, authorization, permit, or similar instrument (including a concession, to the
extent that it has the nature of such an instrument) has the characteristics of an investment depends on such factors
as the nature and extent of the rights that the holder has under the law of the Party. Among the licenses,
authorizations, permits, and similar instruments that do not have the characteristics of an investment are those that
do not create any rights protected under domestic law. For greater certainty, the foregoing is without prejudice to
whether any asset associated with the license, authorization, permit, or similar instrument has the characteristics of
an investment.

9
For purposes of this Agreement, claims to payment that are immediately due and result from the sale of goods or
services are not investments.

8
Some forms of debt, such as bonds, debentures, and long-term notes, are more likely to have the characteristics of
an investment, while other forms of debt are less likely to have such characteristics.

(a)

investment agreement means a written agreement12 that takes effect on or after the date of entry
into force of this Agreement between a national authority13 of a Party and a covered investment
or an investor of another Party that grants the covered investment or investor rights:

intellectual property rights;

turnkey, construction, management, production, concession, revenue-sharing, and
other similar contracts;

futures, options, and other derivatives;

bonds, debentures, other debt instruments, and loans;8 9

(f)

(e)

(d)

(c)
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upon which the covered investment or the investor relies in establishing or
acquiring a covered investment other than the written agreement itself;
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14
For greater certainty, actions taken by a Party to enforce laws of general application, such as competition laws,
are not encompassed within this definition.

UNCITRAL Arbitration Rules means the arbitration rules of the United Nations Commission
on International Trade Law.

tribunal means an arbitration tribunal established under Article 10.19 or 10.25; and

Secretary-General means the Secretary-General of ICSID;

respondent means the Party that is a party to an investment dispute;

protected information means confidential business information or information that is privileged
or otherwise protected from disclosure under a Party’s law;

non-disputing Party means a Party that is not a party to an investment dispute;

New York Convention means the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done at New York, June 10, 1958;

national means a natural person who has the nationality of a Party according to Annex 2.1
(Country-Specific Definitions);

investor of a Party means a Party or state enterprise thereof, or a national or an enterprise of a
Party, that attempts to make, is making, or has made an investment in the territory of another
Party; provided, however, that a natural person who is a dual national shall be deemed to be
exclusively a national of the State of his or her dominant and effective nationality;

investor of a non-Party means, with respect to a Party, an investor that attempts to make, is
making, or has made an investment in the territory of that Party, that is not an investor of a Party;

investment authorization14 means an authorization that the foreign investment authority of a
Party grants to a covered investment or an investor of another Party;

(b)
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The rescheduling of the debts of a Central American Party or the Dominican Republic, or
of such Party’s institutions owned or controlled through ownership interests by such Party, owed
to the United States and the rescheduling of any of such Party’s debts owed to creditors in
general are not subject to any provision of Section A other than Articles 10.3 and 10.4.

Public Debt

Annex 10-A
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(b)

(a)

the extent to which the government action interferes with distinct,
reasonable investment-backed expectations; and
the character of the government action.

(ii)

(iii)

10-28

Except in rare circumstances, nondiscriminatory regulatory actions by a Party that
are designed and applied to protect legitimate public welfare objectives, such as
public health, safety, and the environment, do not constitute indirect
expropriations.

the economic impact of the government action, although the fact that an
action or series of actions by a Party has an adverse effect on the economic
value of an investment, standing alone, does not establish that an indirect
expropriation has occurred;

(i)

The determination of whether an action or series of actions by a Party, in a
specific fact situation, constitutes an indirect expropriation, requires a case-bycase, fact-based inquiry that considers, among other factors:

4.
The second situation addressed by Article 10.7.1 is indirect expropriation, where an
action or series of actions by a Party has an effect equivalent to direct expropriation without
formal transfer of title or outright seizure.

3.
Article 10.7.1 addresses two situations. The first is direct expropriation, where an
investment is nationalized or otherwise directly expropriated through formal transfer of title or
outright seizure.

2.
An action or a series of actions by a Party cannot constitute an expropriation unless it
interferes with a tangible or intangible property right or property interest in an investment.

1.
Article 10.7.1 is intended to reflect customary international law concerning the obligation
of States with respect to expropriation.

The Parties confirm their shared understanding that:

Expropriation

Customary International Law

The Parties confirm their shared understanding that “customary international law”
generally and as specifically referenced in Articles 10.5, 10.6, and Annex 10-C results from a
general and consistent practice of States that they follow from a sense of legal obligation. With
regard to Article 10.5, the customary international law minimum standard of treatment of aliens
refers to all customary international law principles that protect the economic rights and interests
of aliens.

Annex 10-C

Annex 10-B
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3.
The limitation set out in paragraph 1 is without prejudice to other limitations existing in
Guatemala’s law with respect to an investor’s claim that Guatemala has breached Article 10.6.2.

2.
No investor of Guatemala may submit to arbitration under Section B a claim alleging that
any other Party has breached Article 10.6.2(b).

1.
No investor may submit to arbitration under Section B a claim alleging that Guatemala
has breached Article 10.6.2 as a result of an armed movement or civil disturbance and that the
investor or the investor’s enterprise has incurred loss or damage by reason of or arising out of
such movement or disturbance.

Treatment in Case of Strife

Annex 10-D

on behalf of an enterprise of a Central American Party or the Dominican Republic
that is a juridical person that the investor owns or controls directly or indirectly
under Article 10.16.1(b),

on its own behalf under Article 10.16.1(a), or
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3.
Notwithstanding Article 10.18, an investor of the United States may not submit to
arbitration under Section B a claim relating to an investment in sovereign debt instruments with a
maturity of less than one year unless one year has elapsed from the date of the events giving rise
to the claim.

2.
For greater certainty, if an investor of the United States elects to submit a claim of the
type described in paragraph 1 to a court or administrative tribunal of a Central American Party or
the Dominican Republic, that election shall be definitive, and the investor may not thereafter
submit the claim to arbitration under Section B.

if the investor or the enterprise, respectively, has alleged that breach of an obligation under
Section A in proceedings before a court or administrative tribunal of a Central American Party or
the Dominican Republic.

(b)

(a)

1.
An investor of the United States may not submit to arbitration under Section B a claim
that a Central American Party or the Dominican Republic has breached an obligation under
Section A either:

Submission of a Claim to Arbitration

Annex 10-E
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transparency of proceedings of an appellate body or similar mechanism;

the effect of decisions by an appellate body or similar mechanism;

the relationship of review by an appellate body or similar mechanism to the
arbitral rules that may be selected under Articles 10.16 and 10.25; and

(c)

(d)

(e)
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2.
The Commission shall direct the Negotiating Group to provide to the Commission, within
one year of establishment of the Negotiating Group, a draft amendment to the Agreement that
establishes an appellate body or similar mechanism. On approval of the draft amendment by the
Parties, in accordance with Article 22.2 (Amendments), the Agreement shall be so amended.

the relationship of review by an appellate body or similar mechanism to existing
domestic laws and international law on the enforcement of arbitral awards.

the applicable scope and standard of review;

(b)

(f)

the nature and composition of an appellate body or similar mechanism;

(a)
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Notices and other documents in disputes under Section B shall be served on Guatemala
by delivery to:

Guatemala

Dirección de Administración de Tratados Comerciales
Ministerio de Economía
Alameda Juan Pablo II y Calle Guadalupe
Edificio C1-C2, Plan Maestro Centro de Gobierno
San Salvador, El Salvador

Notices and other documents in disputes under Section B shall be served on El Salvador
by delivery to:

El Salvador

Dirección de Comercio Exterior y Administración de Tratados Comerciales Internacionales
Secretaría de Estado de Industria y Comercio
Santo Domingo, República Dominicana

Notices and other documents in disputes under Section B shall be served on the
Dominican Republic by delivery to:

The Dominican Republic

Dirección de Aplicación de Acuerdos
Comerciales Internacionales
Ministerio de Comercio Exterior
San José, Costa Rica

Notices and other documents in disputes under Section B shall be served on Costa Rica
by delivery to:

Costa Rica

Service of Documents on a Party Under Section B

Appellate Body or Similar Mechanism

1.
Within three months of the date of entry into force of this Agreement, the Commission
shall establish a Negotiating Group to develop an appellate body or similar mechanism to review
awards rendered by tribunals under this Chapter. Such appellate body or similar mechanism
shall be designed to provide coherence to the interpretation of investment provisions in the
Agreement. The Commission shall direct the Negotiating Group to take into account the
following issues, among others:

Annex 10-G

Annex 10-F
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Executive Director (L/EX)
Office of the Legal Adviser
Department of State
Washington, D.C. 20520
United States of America

Notices and other documents in disputes under Section B shall be served on the United
States by delivery to:

United States

Dirección de Integración y Administración de Tratados, or its successor
Ministerio de Fomento, Industria y Comercio
Managua, Nicaragua

Notices and other documents in disputes under Section B shall be served on Nicaragua by
delivery to:

Nicaragua

Dirección General de Integración Económica y Política Comercial
Secretaría de Estado en los Despachos de Industria y Comercio
Boulevard José Cecilio del Valle
Edificio San José, antiguo edificio de Fenaduanah
Tegucigalpa, Honduras

Notices and other documents in disputes under Section B shall be served on Honduras by
delivery to:

Honduras

Ministerio de Economía
Ciudad de Guatemala, Guatemala
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ARTICLE 1
OBJECTIVE

SECTION A
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(b) provision of enhanced protection to investors of all Member States and their
investments;

(a) progressive liberalisation of the investment regimes of Member States;

The objective of this Agreement is to create a free and open investment regime in ASEAN in
order to achieve the end goal of economic integration under the AEC in accordance with the
AEC Blueprint, through the following:

HAVE AGREED as follows:

DETERMINED to further intensify economic cooperation between and among Member States,

RECOGNISING that a conducive investment environment will enhance freer flow of capital,
goods and services, technology and human resource and overall economic and social
development in ASEAN; and

ensure dynamic development of ASEAN economies;

CONVINCED that sustained inflows of new investments and reinvestments will promote and

for the Promotion and Protection of Investments signed in Manila, Philippines on 15 December
1987 (“ASEAN IGA”), as amended, in order to further enhance regional integration to realise the
vision of the ASEAN Economic Community (“AEC”);

REAFFIRMING the need to move forward from the AIA Agreement and the ASEAN Agreement

RECOGNISING the different levels of development within ASEAN especially the least developed
Member States which require some flexibility including special and differential treatment as
ASEAN moves towards a more integrated and interdependent future;

RECALLING the decisions of the 39th ASEAN Economic Ministers (“AEM”) Meeting held in
Makati City, Philippines on 23 August 2007 to revise the Framework Agreement on the ASEAN
Investment Area signed in Makati City, Philippines on 7 October 1998 (“AIA Agreement”), as
amended, into a comprehensive investment agreement which is forward-looking, with improved
features and provisions, comparable to international best practices in order to increase intraASEAN investments and to enhance ASEAN’s competitiveness in attracting inward investments
into ASEAN;

The Governments of Brunei Darussalam, the Kingdom of Cambodia, the Republic of Indonesia,
the Lao People’s Democratic Republic, Malaysia, the Union of Myanmar, the Republic of the
Philippines, the Republic of Singapore, the Kingdom of Thailand and the Socialist Republic of
Viet Nam, Member States of the Association of Southeast Asian Nations (“ASEAN”), hereinafter
collectively referred to as “Member States” or singularly as “Member State”;

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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(c) fishery;

(b) agriculture;

(a) manufacturing;
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3. For the purpose of liberalisation and subject to Article 9 (Reservations), this Agreement shall
apply to the following sectors:

2. This Agreement shall apply to existing investments as at the date of entry into force of this
Agreement as well as to investments made after the entry into force of this Agreement.

(b) investments, in its territory, of investors of any other Member State.

(a) investors of any other Member State; and

1. This Agreement shall apply to measures adopted or maintained by a Member State relating
to:

ARTICLE 3
SCOPE OF APPLICATION

(h) accommodate expansion of scope of this Agreement to cover other sectors in the future.

(g) reciprocal treatment in the enjoyment of concessions among Member States, where
appropriate; and

(f) grant special and differential treatment and other flexibilities to Member States
depending on their level of development and sectoral sensitivities;

(e) no back-tracking of commitments made under the AIA Agreement and the ASEAN IGA;

(d) maintain and accord preferential treatment among Member States;

(c) benefit investors and their investments based in ASEAN;

(b) progressive liberalisation of investment with a view towards achieving a free and open
investment environment in the region;

(a) provide for investment liberalisation, protection, investment promotion and facilitation;

This Agreement shall create a liberal, facilitative, transparent and competitive investment
environment in ASEAN by adhering to the following principles:

ARTICLE 2
GUIDING PRINCIPLES

(e) cooperation to create favourable conditions for investment by investors of a Member
State in the territory of the other Member States.

(d) joint promotion of the region as an integrated investment area; and

(c) improvement of transparency and predictability of investment rules, regulations and
procedures conducive to increased investment among Member States;

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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claims to money or to any contractual performance related to a business and
having financial value 3;
rights under contracts, including turnkey, construction, management, production
or revenue-sharing contracts; and
business concessions required to conduct economic activities and having
financial value conferred by law or under a contract, including any concessions to
search, cultivate, extract or exploit natural resources.

iv)
v)
vi)

1

intellectual property rights which are conferred pursuant to the laws and
regulations of each Member State;

iii)
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(a) “covered investment” means, with respect to a Member State, an investment in its
territory of an investor of any other Member State in existence as of the date of entry into
force of this Agreement or established, acquired or expanded thereafter, and has been

For the purpose of this Agreement:

ARTICLE 4
DEFINITIONS

6. Nothing in this Agreement shall affect the rights and obligations of any Member State under
any tax convention. In the event of any inconsistency between this Agreement and any such
convention, that convention shall prevail to the extent of the inconsistency.

5. Notwithstanding sub-paragraph 4 (e), for the purpose of protection of investment with
respect to the commercial presence mode of service supply, Articles 11 (Treatment of
Investment), 12 (Compensation in Cases of Strife), 13 (Transfers), 14 (Expropriation and
Compensation) and 15 (Subrogation) and Section B (Investment Disputes Between an
Investor and a Member State), shall apply, mutatis mutandis, to any measure affecting the
supply of a service by a service supplier of a Member State through commercial presence in
the territory of any other Member State but only to the extent that they relate to an
investment and obligation under this Agreement regardless of whether or not such service
sector is scheduled in the Member States’ schedule of commitments made under AFAS.

(e) measures adopted or maintained by a Member State affecting trade in services
under the ASEAN Framework Agreement on Services signed in Bangkok, Thailand
on 15 December 1995 (“AFAS”).

(d) services supplied in the exercise of governmental authority by the relevant body or
authority of a Member State. For the purposes of this Agreement, a service supplied
in the exercise of governmental authority means any service, which is supplied
neither on a commercial basis nor in competition with one or more service suppliers;
and

UNOFFICIAL TEXT · CENTRE FOR INTERNATIONAL LAW· www.cil.nus.edu.sg

For greater certainty, investment does not mean claims to money that arise solely from:
(a) commercial contracts for sale of goods or services; or
(b) the extension of credit in connection with such commercial contracts.

3
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Where an asset lacks the characteristics of an investment, that asset is not an investment regardless of
the form it may take. The characteristics of an investment include the commitment of capital, the
expectation of gain or profit, or the assumption of risk.

2

For the purpose of protection, the procedures relating to specific approval in writing shall be as specified
in Annex 1 (Approval in Writing).

(e) “juridical person” means any legal entity duly constituted or otherwise organised under
the applicable law of a Member State, whether for profit or otherwise, and whether
privately-owned or governmentally-owned, including any enterprise, corporation, trust,
partnership, joint venture, sole proprietorship, association, or organisation;

(d) “investor” means a natural person of a Member State or a juridical person of a Member
State that is making, or has made an investment in the territory of any other Member
State;

The term “investment” also includes amounts yielded by investments, in particular,
profits, interest, capital gains, dividend, royalties and fees. Any alteration of the form in
which assets are invested or reinvested shall not affect their classification as investment;

shares, stocks, bonds and debentures and any other forms of participation in a
juridical person and rights or interest derived therefrom;

ii)

(c) government procurement;

(b) subsidies or grants provided by a Member State;

movable and immovable property and other property rights such as mortgages,
liens or pledges;

i)

(c) “investment” 2 means every kind of asset, owned or controlled, by an investor, including
but not limited to the following:

(b) “freely usable currency” means a freely usable currency as determined by the
International Monetary Fund (“IMF”) under its Articles of Agreement and any
amendments thereto;

admitted according to its laws, regulations, and national policies, and where applicable,
specifically approved in writing 1 by the competent authority of a Member State;
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(a) any taxation measures, except for Articles 13 (Transfers) and 14 (Expropriation and
Compensation);

4. This Agreement shall not apply to:

(g) any other sectors, as may be agreed upon by all Member States.

(f) services incidental to manufacturing, agriculture, fishery, forestry, mining and
quarrying; and

(e) mining and quarrying;

(d) forestry;
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non-governmental bodies in the exercise of powers delegated by central,
regional or local governments or authorities;
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6

This sub-paragraph refers to the Treaty of Amity and Economic Relations between the Kingdom of
Thailand and the United States of America signed in Bangkok, Thailand on 29 May 1966.

For greater certainty, sub-regional arrangements between and among Member States shall include but
not be limited to Greater Mekong Sub-region (“GMS”), ASEAN Mekong Basin Development Cooperation
(“AMBDC”), Indonesia-Malaysia-Thailand Growth Triangle (“IMT-GT”), Indonesia-Malaysia-Singapore
Growth Triangle (“IMS-GT”), Brunei-Indonesia-Malaysia-Philippines East ASEAN Growth Area (“BIMPEAGA”).

5

2. A Member State may require that a majority of the board of directors of a juridical person of
that Member State, be of a particular nationality, or resident in the territory of the Member
State, provided that this requirement does not materially impair the ability of the investor to
exercise control over its investment.

1. A Member State shall not require that a juridical person of that Member State appoint to
senior management positions, natural persons of any particular nationality.

ARTICLE 8
SENIOR MANAGEMENT AND BOARD OF DIRECTORS

3. Non-WTO Members of ASEAN shall abide by the WTO provisions in accordance with their
accession commitments to the WTO.

2. Member States shall undertake joint assessment on performance requirements no later than
2 years from the date of entry into force of this Agreement. The aim of such assessment
shall include reviewing existing performance requirements and considering the need for
additional commitments under this Article.

1. The provisions of the Agreement on Trade-Related Investment Measures in Annex 1A to the
WTO Agreement (TRIMs), which are not specifically mentioned in or modified by this
Agreement, shall apply, mutatis mutandis, to this Agreement.

ARTICLE 7
PROHIBITION OF PERFORMANCE REQUIREMENTS

(b) any existing agreement notified by Member States to the AIA Council pursuant to
Article 8(3) of the AIA Agreement. 6

(a) any sub-regional arrangements between and among Member States 5; or

3. Paragraphs 1 and 2 shall not be construed so as to oblige a Member State to extend to
investors or investments of other Member States the benefit of any treatment, preference or
privilege resulting from:

2. Each Member State shall accord to investments of investors of another Member State
treatment no less favourable than that it accords, in like circumstances, to investments in its
territory of investors of any other Member State or a non-Member State with respect to the
admission, establishment, acquisition, expansion, management, conduct, operation and sale
or other disposition of investments.

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT

For greater certainty:
(a) this Article shall not apply to investor-State dispute settlement procedures that are available in other
agreements to which Member States are party; and
(b) in relation to investments falling within the scope of this Agreement, any preferential treatment granted
by a Member State to investors of any other Member State or a non-Member State and to their
investments, under any existing or future agreements or arrangements to which a Member State is a
party shall be extended on a most-favoured-nation basis to all Member States.

4

1. Each Member State shall accord to investors of another Member State treatment no less
favourable than that it accords, in like circumstances, to investors of any other Member
State or a non-Member State with respect to the admission, establishment, acquisition,
expansion, management, conduct, operation and sale or other disposition of investments.

ARTICLE 6
MOST-FAVOURED-NATION TREATMENT 4

2. Each Member State shall accord to investments of investors of any other Member State
treatment no less favourable than that it accords, in like circumstances, to investments in its
territory of its own investors with respect to the admission, establishment, acquisition,
expansion, management, conduct, operation and sale or other disposition of investments.

1. Each Member State shall accord to investors of any other Member State treatment no less
favourable than that it accords, in like circumstances, to its own investors with respect to the
admission, establishment, acquisition, expansion, management, conduct, operation and sale
or other disposition of investments in its territory.

ARTICLE 5
NATIONAL TREATMENT

(j) “WTO Agreement” means the Marrakesh Agreement Establishing the World Trade
Organization, done at Marrakesh, Morocco on 15 April 1994, as may be amended.

(i) “WTO” means the World Trade Organization; and

(h) “newer ASEAN Member States” means the Kingdom of Cambodia, the Lao People’s
Democratic Republic, the Union of Myanmar and the Socialist Republic of Viet Nam;

(g) “natural person” means any natural person possessing the nationality or citizenship of,
or right of permanent residence in the Member State in accordance with its laws,
regulations and national policies;

central, regional or local government or authorities; or

i)

ii)

(f) “measures” means any measure of a Member State, whether in the form of laws,
regulations, rules, procedures, decisions, and administrative actions or practice, adopted
or maintained by:

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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2. After the expiration of the period referred to in paragraph 1, a Member State may, by
negotiation and agreement with any other Member States to which it made commitments
under this Agreement, adopt any measure, or modify or withdraw such commitments and

1. For a period of 12 months after the date of submission of each Member State’s reservation
list, a Member State may adopt any measures or modify any of its reservations made in the
Schedule under Article 9 (Reservations) for prospective applications to investors of any
other Member States and their investments, provided that such measures or modification
shall not adversely affect any existing investors and investments.

ARTICLE 10
MODIFICATION OF COMMITMENTS

5. Articles 5 (National Treatment) and 6 (Most-Favoured-Nation Treatment) shall not apply to
any measure covered by an exception to, or derogation from, the obligations under Articles
3 and 4 of the Agreement on Trade-Related Aspects of Intellectual Property Rights in Annex
1C to the WTO Agreement, as may be amended (“TRIPS Agreement”), as specifically
provided in those Articles and in Article 5 of the TRIPS Agreement.

4. Each Member State shall reduce or eliminate the reservations specified in the Schedule in
accordance with the three phases of the Strategic Schedule of the AEC Blueprint and Article
46 (Amendments).

3. Any amendment or modification to any reservations contained in the Schedule referred to in
paragraph 2 shall be in accordance with Article 10 (Modification of Commitments).

2. Each Member State shall submit its reservation list to the ASEAN Secretariat for the
endorsement of the AIA Council within 6 months after the date of signing of this Agreement.
This list shall form a Schedule to this Agreement.

(b) the continuation or prompt renewal of any reservations referred to sub-paragraph (a).

iii) a local level of government;

ii) the regional level of government, as set out by that Member State in its
reservation list in the Schedule referred to in paragraph 2; and

i) the central level of government, as set out by that Member State in its
reservation list in the Schedule referred to in paragraph 2;

(a) any existing measure that is maintained by a Member State at:

1. Articles 5 (National Treatment) and 8 (Senior Management and Board of Directors) shall not
apply to:

ARTICLE 9
RESERVATIONS

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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For the avoidance of doubt, Member States shall not adopt any measures or modify any of its
reservation under the Schedule for a period of 6 months after the expiration of the period specified in
paragraph 1.

7

Each Member State shall accord to investors of any other Member State, in relation to their
covered investments which suffered losses in its territory due to armed conflict or civil strife or
state of emergency, non-discriminatory treatment with respect to restitution, compensation or
other valuable consideration.

ARTICLE 12
COMPENSATION IN CASES OF STRIFE

3. A determination that there has been a breach of another provision of this Agreement, or of a
separate international agreement, does not establish that there has been a breach of this
Article.

(b) full protection and security requires each Member State to take such measures as
may be reasonably necessary to ensure the protection and security of the covered
investments.

(a) fair and equitable treatment requires each Member State not to deny justice in any
legal or administrative proceedings in accordance with the principle of due process;
and

2. For greater certainty:

1. Each Member State shall accord to covered investments of investors of any other Member
State, fair and equitable treatment and full protection and security.

ARTICLE 11
TREATMENT OF INVESTMENT

4. Notwithstanding paragraphs 1 and 2, a Member State shall not, under any measure adopted
pursuant to this Article after the entry into force of this Agreement, require an investor of any
other Member State, by reason of that investor’s nationality, to sell or otherwise dispose of
an investment existing at the time the measure becomes effective, unless otherwise
specified in the initial approval by the relevant authorities.

3. In any such negotiations and agreement referred to in paragraph 2, which may include
provisions for compensatory adjustments with respect to other sectors, the Member States
concerned shall maintain a general level of reciprocal and mutually advantageous
commitments and reservations that is not less favourable to investors and investments than
that provided for in this Agreement prior to such negotiations and agreements.

reservations, provided that such measure, modification or withdrawal shall not adversely
affect any existing investors or investments. 7
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This Article shall be read with Annex 2 (Expropriation and Compensation).
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For the avoidance of doubt, any measure of expropriation relating to land shall be as defined in the
Member States’ respective existing domestic laws and regulations and any amendments thereto, and
shall be for the purposes of and upon payment of compensation in accordance with the aforesaid laws
and regulations.

10

9

For greater certainty, any measures taken to ensure the stability of the exchange rate including to
prevent speculative capital flows shall not be adopted or maintained for the purpose of protecting a
particular sector.

8

2. The compensation referred to in sub-paragraph 1(c) shall:

(d) in accordance with due process of law.

(c) on payment of prompt, adequate, and effective compensation; and

(b) in a non-discriminatory manner;

(a) for a public purpose

1. A Member State shall not expropriate or nationalise a covered investment either directly or
through measures equivalent to expropriation or nationalisation (“expropriation”), except: 10

ARTICLE 14
EXPROPRIATION AND COMPENSATION 9

(g) shall avoid unnecessary damage to investors and covered investments, and the
commercial, economic and financial interests of the other Member State(s).

(f) shall be applied on a national treatment basis; and

4. Nothing in this Agreement shall affect the rights and obligations of the Member States as
members of the IMF, under the Articles of Agreement of the IMF, including the use of
exchange actions which are in conformity with the Articles of Agreement of the IMF,
provided that a Member State shall not impose restrictions on any capital transactions

(i) the requirement to register and satisfy other formalities imposed by the Central Bank
and other relevant authorities of a Member State.

(h) severance entitlements of employees; and

(g) social security, public retirement, or compulsory savings schemes;

(f) taxation;

(e) ensuring compliance with orders or judgments in judicial or administrative
proceedings;

(d) financial reporting or record keeping of transfers when necessary to assist law
enforcement or financial regulatory authorities;

(c) criminal or penal offences and the recovery of the proceeds of crime;

(b) issuing, trading, or dealing in securities, futures, options, or derivatives;

(a) bankruptcy, insolvency, or the protection of the rights of creditors;

3. Notwithstanding paragraphs 1 and 2, a Member State may prevent or delay a transfer
through the equitable, non-discriminatory, and good faith application of its laws and
regulations relating to:

2. Each Member State shall allow transfers relating to a covered investment to be made in a
freely usable currency at the market rate of exchange prevailing at the time of transfer.

(e) shall be applied such that any one of the other Member States is treated no less
favourably than any other Member State or non-Member State;

(d) shall promptly be notified to the other Member States;

(f) payments arising out of the settlement of a dispute by any means including
adjudication, arbitration or the agreement of the Member States to the dispute; and

(g) earnings and other remuneration of personnel employed and allowed to work in
connection with that covered investment in its territory.

(c) shall be temporary and shall be eliminated as soon as conditions no longer justify
their institution or maintenance;

(b) shall not exceed those necessary to deal with the circumstances described in subparagraph 4(c);

(a) shall be consistent with the Articles of Agreement of the IMF;

5. The measures taken in accordance with sub-paragraph 4(c): 8

(c) where, in exceptional circumstances, movements of capital cause, or threaten to
cause, serious economic or financial disturbance in the Member State concerned.

(b) under Article 16 (Measures to Safeguard the Balance-of-Payments); or

(a) at the request of the IMF;

inconsistently with its specific commitments under this Agreement regarding such
transactions, except:

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT

(e) payments made pursuant to Articles 12 (Compensation in Cases of Strife) and 14
(Expropriation and Compensation);

(d) payments made under a contract, including a loan agreement;

(c) proceeds from the total or partial sale or liquidation of any covered investment;

(b) profits, capital gains, dividends, royalties, license fees, technical assistance and
technical and management fees, interest and other current income accruing from any
covered investment;

(a) contributions to capital, including the initial contribution;

1. Each Member State shall allow all transfers relating to a covered investment to be made
freely and without delay into and out of its territory. Such transfers include:

ARTICLE 13
TRANSFERS

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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12

The public order exception may be invoked by a Member State only where a genuine and sufficiently
serious threat is posed to one of the fundamental interests of society.

(b) necessary to protect human, animal or plant life or health;

(a) necessary to protect public morals or to maintain public order; 12

1. Subject to the requirement that such measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between Member States or
their investors where like conditions prevail, or a disguised restriction on investors of any
other Member State and their investments, nothing in this Agreement shall be construed to
prevent the adoption or enforcement by any Member State of measures:

ARTICLE 17
GENERAL EXCEPTIONS

4. To the extent that it does not duplicate the process under WTO, IMF, or any other similar
processes, the Member State adopting any restrictions under paragraph 1 shall commence
consultations with any other Member State that requests such consultations in order to
review the restrictions adopted by it.

3. Any restrictions adopted or maintained under paragraph 1, or any changes therein, shall be
promptly notified to the other Member States.

(e) be applied such that any one of the other Member States is treated no less
favourably than any other Member State or non-Member State.

(d) be temporary and be phased out progressively as the situation specified in
paragraph 1 improves;

(c) not exceed those necessary to deal with the circumstances described in paragraph
1;

(b) avoid unnecessary damage to the commercial, economic and financial interests of
another Member State;

(a) be consistent with the Articles of Agreement of the IMF;

2. The restrictions referred to in paragraph 1 shall:

1. In the event of serious balance-of-payments and external financial difficulties or threat
thereof, a Member State may adopt or maintain restrictions on payments or transfers related
to investments. It is recognised that particular pressures on the balance-of-payments of a
Member State in the process of economic development may necessitate the use of
restrictions to ensure, inter alia, the maintenance of a level of financial reserves adequate
for the implementation of its programme of economic development.

ARTICLE 16
MEASURES TO SAFEGUARD THE BALANCE-OF-PAYMENTS

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT

Member States understand that there may be legal and administrative processes that need to be
observed before payment can be made

11

3. In the exercise of subrogated rights or claims, a Member State or the agency of the Member
State exercising such rights or claims shall disclose the coverage of the claims arrangement
with its investors to the relevant Member State.

2. Where a Member State or an agency of a Member State has made a payment to an investor
of that Member State and has taken over rights and claims of the investor, that investor shall
not, unless authorised to act on behalf of the Member State or the agency of the Member
State making the payment, pursue those rights and claims against the other Member State.

1. If a Member State or an agency of a Member State makes a payment to an investor of that
Member State under a guarantee, a contract of insurance or other form of indemnity it has
granted on non-commercial risk in respect of an investment, the other Member State shall
recognise the subrogation or transfer of any right or title in respect of such investment. The
subrogated or transferred right or claim shall not be greater than the original right or claim of
the investor. This, however, does not necessarily imply recognition of the latter Member
State of the merits of any case or the amount of any claims arising therefrom.

ARTICLE 15
SUBROGATION

5. This Article does not apply to the issuance of compulsory licenses granted in relation to
intellectual property rights in accordance with the TRIPS Agreement.

4. If an investor requests payment in a freely useable currency, the compensation referred to in
sub-paragraph 1(c), including any accrued interest, shall be converted into the currency of
payment at the market rate of exchange prevailing on the date of payment.

3. In the event of delay, the compensation shall include an appropriate interest in accordance
with the laws and regulations of the Member State making the expropriation. The
compensation, including any accrued interest, shall be payable either in the currency in
which the investment was originally made or, if requested by the investor, in a freely usable
currency.

(d) be fully realisable and freely transferable in accordance with Article 13 (Transfers)
between the territories of the Member States.

(c) not reflect any change in value because the intended expropriation had become
known earlier; and

(b) be equivalent to the fair market value of the expropriated investment immediately
before or at the time when the expropriation was publicly announced, or when the
expropriation occurred, whichever is applicable;

(a) be paid without delay; 11

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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action relating to the traffic in arms, ammunition and implements of war and to
such traffic in other goods and materials as is carried on directly or indirectly for
the purpose of supplying a military establishment;

action taken in time of war or other emergency in domestic or international
relations;

ii)

iii)
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For the purpose of this sub-paragraph, footnote 6 of Article XIV of the General Agreement on Trade in
Services in Annex 1B to the WTO Agreement (GATS) is incorporated into and forms an integral part of
this Agreement, mutatis mutandis.

13

action relating to fissionable and fusionable materials or the materials from which
they derived;

i)

(b) to prevent any Member State from taking any action which it considers necessary for the
protection of its essential security interests, including but not limited to:

(a) to require any Member State to furnish any information, the disclosure of which it
considers contrary to its essential security interests; or

Nothing in this Agreement shall be construed:

ARTICLE 18
SECURITY EXCEPTIONS

2. Insofar as measures affecting the supply of financial services are concerned, paragraph 2
(Domestic Regulation) of the Annex on Financial Services of the General Agreement on
Trade in Services in Annex 1B to the WTO Agreement (“GATS”) shall be incorporated into
and form an integral part of this Agreement, mutatis mutandis.

(f) relating to the conservation of exhaustible natural resources if such measures are
made effective in conjunction with restrictions on domestic production or
consumption.

(e) imposed for the protection of national treasures of artistic, historic or archaeological
value;

(d) aimed at ensuring the equitable or effective 13 imposition or collection of direct taxes
in respect of investments or investors of any Member State;

iii) safety;

ii) the protection of the privacy of individuals in relation to the processing and
dissemination of personal data and the protection of confidentiality of
individual records and accounts;

i) the prevention of deceptive and fraudulent practices to deal with the effects of
a default on a contract;

(c) necessary to secure compliance with laws or regulations which are not inconsistent
with this Agreement, including those relating to:

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT

action taken so as to protect critical public infrastructure, including
communication, power and water infrastructures, from deliberate attempts
intended to disable or degrade such infrastructure; or
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1. Nothing in Articles 5 (National Treatment) or 6 (Most-Favoured-Nation Treatment) shall be
construed to prevent a Member State from adopting or maintaining a measure that
prescribes special formalities in connection with investments, including a requirement that
investments be legally constituted or assume a certain legal form under the laws or

ARTICLE 20
SPECIAL FORMALITIES AND DISCLOSURE OF INFORMATION

(b) “controlled” by an investor if the investor has the power to name a majority of its
directors or otherwise to legally direct its actions.

(a) “owned” by an investor in accordance with the laws, regulations and national policies
of each Member States;

3. A juridical person is:

2. Following notification to the Member State of the investor, and without prejudice to
paragraph 1, a Member State may deny the benefits of this Agreement to investors of
another Member State and to investments of that investor, where it establishes that such
investor has made an investment in breach of the domestic laws of the denying Member
State by misrepresenting its ownership in those areas of investment which are reserved for
natural or juridical persons of the denying Member State.

(c) an investor of another Member State that is a juridical person of such other Member
State and to an investment of such investor if investors of a non-Member State own
or control the juridical person, and the denying Member State does not maintain
diplomatic relations with the non-Member State.

(b) an investor of another Member State that is a juridical person of such other Member
State and to investments of such investor if an investor of the denying Member State
owns or controls the juridical person and the juridical person has no substantive
business operations in the territory of such other Member State; and

(a) an investor of another Member State that is a juridical person of such other Member
State and to investments of such investor if an investor of a non-Member State owns
or controls the juridical person and the juridical person has no substantive business
operations in the territory of such other Member State;

1. A Member State may deny the benefits of this Agreement to:

ARTICLE 19
DENIAL OF BENEFITS

(c) to prevent any Member State from taking any action pursuant to its obligations under the
United Nations Charter for the maintenance of international peace and security.

iv)

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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Subject to its immigration and labour laws, regulations and national policies relating to the entry,
temporary stay and authorisation to work, and consistent with its commitments under AFAS,

ARTICLE 22
ENTRY, TEMPORARY STAY AND WORK OF INVESTORS
AND KEY PERSONNEL

2. Nothing in this Agreement shall require a Member State to furnish or allow access to any
confidential information, including information concerning particular investors or
investments, the disclosure of which would impede law enforcement, or otherwise be
contrary to the public interest, or which would prejudice legitimate commercial interests of
particular juridical persons, public or private.

(d) establish or designate an enquiry point where, upon request of any natural person,
juridical person or any other Member State, all information relating to the measures
required to be published or made available under sub-paragraphs (b) and (c) may be
promptly obtained.

(c) make publicly available, all relevant laws, regulations and administrative guidelines
of general application that pertain to, or affect investments in the territory of the
Member State; and

(b) promptly and at least annually inform the AIA Council of the introduction of any new
law or of any changes to existing laws, regulations or administrative guidelines,
which significantly affect investments or commitments of a Member State under this
Agreement;

(a) promptly and at least annually inform the AIA Council of any investment-related
agreements or arrangements which it has entered into and where preferential
treatment was granted;

1. In order to achieve the objectives of this Agreement, each Member State shall:

ARTICLE 21
TRANSPARENCY

2. Notwithstanding Articles 5 (National Treatment) or 6 (Most-Favoured-Nation Treatment), a
Member State may require an investor of another Member State, or a covered investment,
to provide information concerning that investment solely for informational or statistical
purposes. The Member State shall protect any confidential information from any disclosure
that would prejudice legitimate commercial interests or particular juridical persons, public or
private or the competitive position of the investor or the covered investment. Nothing in this
paragraph shall be construed to prevent a Member State from otherwise obtaining or
disclosing information in connection with the equitable and good faith application of its law.

regulations of the Member State and compliance with registration requirements, provided
that such formalities do not materially impair the rights afforded by a Member State to
investors of another Member State and investments pursuant to this Agreement.
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(e) conducting exchanges on other issues of mutual concern relating to investment
promotion.

(d) organising and supporting the organisation of various briefings and seminars on
investment opportunities and on investment laws, regulations and policies; and

(c) organising investment missions that focus on developing regional clusters and
production networks;

(b) enhancing industrial complementation and production networks among multi-national
enterprises in ASEAN;

(a) encouraging the growth and development of ASEAN small and medium enterprises and
multi-national enterprises;

Member States shall cooperate in increasing awareness of ASEAN as an integrated investment
area in order to increase foreign investment into ASEAN and intra-ASEAN investments through,
among others:

ARTICLE 24
PROMOTION OF INVESTMENT

(c) recognising that commitments by each newer ASEAN Member State may be made in
accordance with its individual stage of development.

(b) commitments in areas of interest to the newer ASEAN Member States; and

(a) technical assistance to strengthen their capacity in relation to investment policies and
promotion, including in areas such as human resource development;

In order to increase the benefits of this Agreement for the newer ASEAN Member States, and in
accordance with the objectives and principles set out in the Preamble and Articles 1 (Objective)
and 2 (Guiding Principles), Member States recognise the importance of according special and
differential treatment to the newer ASEAN Member States, through:

ARTICLE 23
SPECIAL AND DIFFERENTIAL TREATMENT FOR THE NEWER
ASEAN MEMBER STATES

each Member State shall grant entry, temporary stay and authorisation to work to investors,
executives, managers and members of the board of directors of a juridical person of any other
Member State, for the purpose of establishing, developing, administering or advising on the
operation in the territory of the former Member State of an investment to which they, or a
juridical person of the other Member States that employs such executives, managers and
members of the board of directors, have committed or are in the process of committing a
substantial amount of capital or other resources.

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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(g) “ICSID Convention” means the Convention on the Settlement of Investment Disputes
between States and National of other States, done at Washington, D.C., United States of
America on 18 March 1965;

(c) share information on investment policies and best practices, including promoted
activities and industries; and
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The ASEAN Protocol on Enhanced Dispute Settlement Mechanism signed in Vientiane, Lao
PDR on 29 November 2004, as amended, shall apply to the settlement of disputes concerning
the interpretation or application of this Agreement.

ARTICLE 27
DISPUTES BETWEEN OR AMONG MEMBER STATES
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(j) “UNCITRAL Arbitration Rules” means the arbitration rules of the United Nations
Commission on International Trade Law, approved by the United Nations General
Assembly on 15 December 1976.

(i) “non-disputing Member State” means the Member State of the disputing investor; and

(h) “New York Convention” means the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done at New York, United States of America on
10 June 1958;

(f) “ICSID Additional Facility Rules” means the Rules Governing the Additional Facility for
the Administration of Proceedings by the Secretariat of the International Centre for
Settlement of Investment Disputes;

(d) support investment promotion efforts amongst Member States for mutual benefits.

(e) “ICSID” means the International Centre for Settlement of Investment Disputes;

(b) build and strengthen capacity of Member States, including human resource
development, in the formulation and improvement of investment policies to attract
investment;

(d) “disputing parties” means a disputing investor and a disputing Member State;

(c) “disputing Member State” means a Member State against which a claim is made under
this Section;

(b) “disputing investor” means an investor of a Member State that makes a claim on its
own behalf under this Section, and where relevant, includes an investor of a Member
State that makes a claim on behalf of a juridical person of the other Member State that
the investor owns or controls;

in the case of arbitration under Article 33(1)(e) and (f), the Secretary-General, or
a person holding equivalent position, of that arbitration centre or institution;

in the case of arbitration under Article 33(1)(d), the Secretary-General of the
Permanent Court of Arbitration; or

ii)
iii)

in the case of arbitration under Article 33(1)(b) or (c), the Secretary-General of
ICSID;

i)

(a) “Appointing Authority” means:

For the purpose of this Section:

ARTICLE 28
DEFINITIONS

SECTION B
INVESTMENT DISPUTE BETWEEN
AN INVESTOR AND A MEMBER STATE

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT

(a) harmonise, where possible, investment policies and measures to achieve industrial
complementation;

Member States recognise the importance of fostering ASEAN economic integration through
various initiatives, including the Initiative for ASEAN Integration, Priority Integration Sectors, and
AEC, all of which include cooperation on investment. In order to enhance ASEAN economic
integration, Member States shall endeavour to, among others:

ARTICLE 26
ENHANCING ASEAN INTEGRATION

(g) providing advisory services to the business community of the other Member States.

(f) undertaking consultation with the business community on investment matters; and

(e) strengthening databases on all forms of investments for policy formulation to improve
ASEAN’s investment environment;

(d) establishing one-stop investment centres;

(c) promoting dissemination of investment information, including investment rules,
regulations, policies and procedures;

(b) streamlining and simplifying procedures for investment applications and approvals;

(a) creating the necessary environment for all forms of investments;

Member States shall endeavour to cooperate in the facilitation of investments into and within
ASEAN through, among others:

ARTICLE 25
FACILITATION OF INVESTMENT

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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(a) that the disputing Member State has breached an obligation arising under Articles 5
(National Treatment), 6 (Most-Favoured-Nation Treatment), 8 (Senior Management and
Board of Directors), 11 (Treatment of Investment), 12 (Compensation in Cases of Strife),
13 (Transfers) and 14 (Expropriation and Compensation) relating to the management,
conduct, operation or sale or other disposition of a covered investment; and

2. A natural person possessing the nationality or citizenship of a Member State shall not
pursue a claim against that Member State under this Section.
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3. With the objective of resolving an investment dispute through consultations, a disputing
investor shall make all reasonable efforts to provide the disputing Member State, prior to the
commencement of consultations, with information regarding the legal and factual basis for
the investment dispute.

2. Consultations shall commence within 30 days of receipt by the disputing Member State of
the request for consultations, unless the disputing parties otherwise agree.

1. In the event of an investment dispute, the disputing parties shall initially seek to resolve the
dispute through consultation and negotiation, which may include the use of non-binding,
third party procedures. Such consultations shall be initiated by a written request for
consultations delivered by the disputing investor to the disputing Member State.

ARTICLE 31
CONSULTATIONS

3. Proceedings involving conciliation and positions taken by the disputing parties during these
proceedings shall be without prejudice to the rights of either disputing parties in any further
proceedings under this Section.

2. If the disputing parties agree, procedures for conciliation may continue while procedures
provided for in Article 33 (Submission of a Claim) are in progress.

1. The disputing parties may at any time agree to conciliation, which may begin at any time
and be terminated at the request of the disputing investor at any time.

ARTICLE 30
CONCILIATION

4. Nothing in this Section shall be construed so as to prevent a disputing investor from seeking
administrative or judicial settlement available within the country of a disputing Member
State.
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In the case of the Philippines, submission of a claim to ICSID and the ICSID Rules of Procedure for
Arbitration Proceedings shall be subject to a written agreement between the disputing parties in the event
that an investment dispute arises.

14

2. A claim shall be deemed submitted to arbitration under this Section when the disputing
investor’s notice of or request for arbitration (“notice of arbitration”) is received under the
applicable arbitration rules.

provided that resort to any arbitration rules or fora under sub-paragraphs (a) to (f) shall
exclude resort to the other.

(f) if the disputing parties agree, to any other arbitration institution,

(e) to the Regional Centre for Arbitration at Kuala Lumpur or any other regional centre
for arbitration in ASEAN; or

(d) under the UNCITRAL Arbitration Rules; or

(c) under the ICSID Additional Facility Rules, provided that either of the disputing
Member State or the non-disputing Member State is a party to the ICSID Convention;
or

(b) under the ICSID Convention and the ICSID Rules of Procedure for Arbitration
Proceedings, 14 provided that both the disputing Member State and the non-disputing
Member State are parties to the ICSID Convention; or

(a) to the courts or administrative tribunals of the disputing Member State, provided that
such courts or tribunals have jurisdiction over such claims; or

1. A disputing investor may submit a claim referred to in Article 32 (Claim by an Investor of a
Member State) at the choice of the disputing investor:

ARTICLE 33
SUBMISSION OF A CLAIM

(b) that the disputing investor in relation to its covered investment has incurred loss or
damage by reason of or arising out of that breach.

If an investment dispute has not been resolved within 180 days of the receipt by a disputing
Member State of a request for consultations, the disputing investor may, subject to this Section,
submit to arbitration a claim:

1. This Section shall apply to an investment dispute between a Member State and an investor
of another Member State that has incurred loss or damage by reason of an alleged breach
of any rights conferred by this Agreement with respect to the investment of that investor.

3. This Section shall not apply to claims arising out of events which occurred, or claims which
have been raised prior to the entry into force of this Agreement.

ARTICLE 32
CLAIM BY AN INVESTOR OF A MEMBER STATE

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT

ARTICLE 29
SCOPE OF COVERAGE
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3. A Member State shall not give diplomatic protection, or bring an international claim, in
respect of a dispute which one of its investors and the other Member State have consented
to submit or have submitted to arbitration under this Section, unless such other Member

2. Notwithstanding sub-paragraph 1(c), the disputing investor shall not be prevented from
initiating or continuing an action that seeks interim measures of protection for the sole
purpose of preserving the disputing investor’s rights and interests and does not involve the
payment of damages or resolution of the substance of the matter in dispute, before the
courts or administrative tribunals of the disputing Member State.

(c) the notice of arbitration under Article 33(2) being accompanied by the disputing
investor’s written waiver of the disputing investor’s right to initiate or continue any
proceedings before the courts or administrative tribunals of the disputing Member
State, or other dispute settlement procedures, of any proceeding with respect to any
measure alleged to constitute a breach referred to in Article 32 (Claim by an Investor
of a Member State).

(b) the disputing investor providing written notice, which shall be submitted at least 90
days before the claim is submitted, to the disputing Member State of its intent to
submit the investment dispute to such arbitration and which briefly summarises the
alleged breach of the disputing Member State under this Agreement (including the
provisions alleged to have been breached) and the loss or damage allegedly caused
to the disputing investor or a covered investment; and

(a) the submission of the investment dispute to such arbitration taking place within 3
years of the time at which the disputing investor became aware, or should
reasonably have become aware, of a breach of an obligation under this Agreement
causing loss or damage to the disputing investor or a covered investment; and

1. The dispute shall be submitted to arbitration under Article 33(1)(b) to (f) in accordance with
this Section, and shall be conditional upon:

ARTICLE 34
CONDITIONS AND LIMITATIONS ON SUBMISSION OF A CLAIM

(b) the disputing investor’s written consent for the Appointing Authority to appoint that
arbitrator.

(a) the name of the arbitrator that the disputing investor appoints; or
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7. Where any arbitrator appointed as provided for in this Article resigns or becomes unable to
act, a successor shall be appointed in the same manner as prescribed for the appointment
of the original arbitrator and the successor shall have all the powers and duties of the
original arbitrator.

6. The disputing parties may establish rules relating to expenses incurred by the tribunal,
including remuneration of the arbitrators.

5. The parties to the dispute shall bear the cost of their respective arbitrators to the tribunal
and share equally the cost of the presiding arbitrator and other relevant costs. In all other
respects, the tribunal shall determine its own procedures.

4. The tribunal shall reach its decisions by a majority of votes and its decisions shall be
binding.

3. Subject to Article 36 (Conduct of the Arbitration), if a tribunal has not been constituted within
75 days from the date that a claim is submitted to arbitration under this Section, the
Appointing Authority, on the request of a disputing party, shall appoint, in his or her
discretion, the arbitrator or arbitrators who have not been appointed.

2. Any person appointed as an arbitrator shall have expertise or experience in public
international law, international trade or international investment rules. An arbitrator shall be
chosen strictly on the basis of objectivity, reliability, sound judgment and independence and
shall conduct himself or herself on the same basis throughout the course of the arbitral
proceedings.

(b) the third arbitrator, who shall be the presiding arbitrator, appointed by agreement of
the disputing parties. The third arbitrator shall be a national of a non-Member State
which has diplomatic relations with the disputing Member State and non-disputing
Member State, and shall not have permanent residence in either the disputing
Member State or non-disputing Member State.

(a) one arbitrator appointed by each of the disputing parties; and

1. Unless the disputing parties otherwise agree, the tribunal shall comprise three arbitrators:

ARTICLE 35
SELECTION OF ARBITRATORS

4. A disputing Member State shall not assert, as a defence, counter-claim, right of set off or
otherwise, that the disputing investor in relation to the covered investment has received or
will receive, pursuant to an insurance or guarantee contract, indemnification or other
compensation for all or part of any alleged loss.

4. In relation to a specific investment dispute or class of disputes, the applicable arbitration
rules may be waived, varied or modified by written agreement between the disputing
parties. Such rules shall be binding on the relevant tribunal or tribunals established under
this Section, and on individual arbitrators serving on such tribunals.

5. The disputing investor shall provide with the notice of arbitration:

State has failed to abide by and comply with the award rendered in such dispute. Diplomatic
protection, for the purposes of this paragraph, shall not include informal diplomatic
exchanges for the sole purpose of facilitating a settlement of the dispute.

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT

3. The arbitration rules applicable under paragraph 1, as in effect on the date the claim or
claims were submitted to arbitration under this Section, shall govern the arbitration except to
the extent modified by this Agreement.

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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9. If both Member States fail either to initiate such consultations referred to paragraphs 6 and
7, or to make such joint decisions, within the period of 180 days from the date of the receipt
of request for consultation referred to in Article 31 (Consultations), the disputing investor
shall not be prevented from submitting its claim to arbitration in accordance with this
Section.

8. Any tribunal that may be established under this Section shall accord serious consideration to
the decision of both Member States under paragraphs 6 and 7.

7. Where a disputing investor claims that the disputing Member State has breached Article 14
(Expropriation and Compensation) by the adoption or enforcement of a taxation measure,
the disputing Member State and the non-disputing Member State shall, upon request from
the disputing Member State, hold consultations with a view to determining whether the
taxation measure in question has an effect equivalent to expropriation or nationalisation.

6. Where an investment dispute relate to a measure which may be a taxation measure, the
disputing Member State and the non-disputing Member State, including representatives of
their tax administrations, shall hold consultations to determine whether the measure in
question is a taxation measure.

5. Unless the disputing parties otherwise agree, the tribunal shall determine the place of
arbitration in accordance with the applicable arbitration rules, provided that the place shall
be in the territory of a State that is a party to the New York Convention.

4. The tribunal may, if warranted, award the prevailing party reasonable costs and fees
incurred in submitting or opposing the objection. In determining whether such an award is
warranted, the tribunal shall consider whether either the claim or the objection was frivolous
or manifestly without merit, and shall provide the disputing parties a reasonable opportunity
to comment.

3. The tribunal shall address any such objection as a preliminary question apart from the
merits of the claim. The disputing parties shall be given a reasonable opportunity to present
their views and observations to the tribunal. If the tribunal decides that the claim is
manifestly without merit, or is otherwise not within the jurisdiction or competence of the
tribunal, it shall render an award to that effect.

UNOFFICIAL TEXT · CENTRE FOR INTERNATIONAL LAW· www.cil.nus.edu.sg

Page 26 of 33

6. The non-disputing Member State shall be entitled, at its cost, to receive from the disputing
Member State a copy of the notice of arbitration, no later than 30 days after the date that
such document has been delivered to the disputing Member State. The disputing Member
State shall notify all other Member States of the receipt of the notice of arbitration within 30
days thereof.

5. The tribunal shall not require a Member State to furnish or allow access to information the
disclosure of which would impede law enforcement or would be contrary to the Member
State’s law protecting Cabinet confidences, personal privacy or the financial affairs and
accounts of individual customers of financial institutions, or which it determines to be
contrary to its essential security.

4. A disputing party may disclose to persons directly connected with the arbitral proceedings
such confidential information as it considers necessary for the preparation of its case, but it
shall require that such confidential information is protected.

3. Any information specifically designated as confidential that is submitted to the tribunal or the
disputing parties shall be protected from disclosure to the public.

2. Any of the disputing parties that intend to use information designated as confidential
information in a hearing shall so advise the tribunal. The tribunal shall make appropriate
arrangements to protect the information from disclosure.

1. Subject to paragraphs 2 and 3, the disputing Member State may make publicly available all
awards, and decisions produced by the tribunal.

ARTICLE 39
TRANSPARENCY OF ARBITRAL PROCEEDINGS

Without prejudice to the appointment of other kinds of experts where authorised by the
applicable arbitration rules, the tribunal, at the request of the disputing parties, may appoint one
or more experts to report to it in writing on any factual issue concerning environmental, public
health, safety or other scientific matters raised by a disputing party in a proceeding, subject to
such terms and conditions as the disputing parties may agree.

ARTICLE 38
EXPERT REPORTS

Where two or more claims have been submitted separately to arbitration under Article 32 (Claim
by an Investor of a Member State) and the claims have a question of law or fact in common and
arise out of the same or similar events or circumstances, all concerned disputing parties may
agree to consolidate those claims in any manner they deem appropriate.

1. Where issues relating to jurisdiction or admissibility are raised as preliminary objections, the
tribunal shall decide the matter before proceeding to the merits.

2. A disputing Member State may, no later than 30 days after the constitution of the tribunal,
file an objection that a claim is manifestly without merit. A disputing Member State may also
file an objection that a claim is otherwise outside the jurisdiction or competence of the
tribunal. The disputing Member State shall specify as precisely as possible the basis for the
objection.

ARTICLE 37
CONSOLIDATION

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT

ARTICLE 36
CONDUCT OF THE ARBITRATION
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The Parties understand that there may be domestic legal and administrative processes that need to be
observed before an award can be complied with.

15

7. The disputing party may not seek enforcement of a final award until:

6. Subject to paragraph 7 and the applicable review procedure for an interim award, the
disputing party shall abide by and comply with an award without delay. 15

5. An award made by a tribunal shall have no binding force except between the disputing
parties and in respect of the particular case.

4. A tribunal may not award punitive damages.

3. A tribunal may also award costs and attorney’s fees in accordance with this Agreement and
the applicable arbitration rules.

(b) restitution of property, in which case the award shall provide that the disputing
Member State may pay monetary damages and any applicable interest in lieu of
restitution.

(a) monetary damages and any applicable interest; and

2. Where a tribunal makes a final award against either of the disputing parties, the tribunal may
award, separately or in combination, only:

1. The disputing parties may agree on a resolution of the dispute at any time before the
tribunal issues its final award.

ARTICLE 41
AWARDS

3. A joint decision of the Member States, declaring their interpretation of a provision of this
Agreement shall be binding on a tribunal, and any decision or award issued by a tribunal
must be consistent with that joint decision.

2. The tribunal shall, on its own account or at the request of a disputing party, request a joint
interpretation of any provision of this Agreement that is in issue in a dispute. The Member
States shall submit in writing any joint decision declaring their interpretation to the tribunal
within 60 days of the delivery of the request. Without prejudice to paragraph 3, if the
Member States fail to issue such a decision within 60 days, any interpretation submitted by
a Member State shall be forwarded to the disputing parties and the tribunal, which shall
decide the issue on its own account.

1. Subject to paragraphs 2 and 3, when a claim is submitted under Article 33 (Submission of a
Claim), the tribunal shall decide the issues in dispute in accordance with this Agreement,
any other applicable agreements between the Member States, and the applicable rules of
international law and where applicable, any relevant domestic law of the disputing Member
State.

ARTICLE 40
GOVERNING LAW

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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(e) facilitate the avoidance and settlement of disputes arising from this Agreement;

(d) consider and recommend to the AEM any amendments to this Agreement;

(c) update the AEM on the implementation and operation of this Agreement;

(b) oversee, coordinate and review the implementation of this Agreement;

(a) provide policy guidance on global and regional investment matters concerning
promotion, facilitation, protection, and liberalisation;

3. The functions of the AIA Council shall be to:

2. The ASEAN Coordinating Committee on Investment (“CCI”) as established by the AIA
Council and comprising senior officials responsible for investment and other senior officials
from relevant government agencies, shall assist the AIA Council in the performance of its
functions. The CCI shall report to the AIA Council through the Senior Economic Officials
Meeting (“SEOM”). The ASEAN Secretariat shall be the secretariat for the AIA Council and
the CCI.

1. The AIA Council, as established by the AEM under the AIA Agreement, shall be responsible
for the implementation of this Agreement.

ARTICLE 42
INSTITUTIONAL ARRANGEMENTS

SECTION C

9. Each Member State shall provide for the enforcement of an award in its territory.

8. A claim that is submitted for arbitration under this Section shall be considered to arise out of
a commercial relationship or transaction for purposes of Article 1 of the New York
Convention.

ii) a court has dismissed or allowed an application to revise, set aside, or annul
the award and there is no further appeal.

i) 90 days have elapsed from the date the award was rendered and no
disputing party has commenced a proceeding to revise, set aside, or annul
the award; or

(b) in the case of a final award under the ICSID Additional Facility Rules, the UNCITRAL
Arbitration Rules, or the rules selected pursuant to Article 33(1)(e):

ii) revision or annulment proceedings have been completed;

i) 120 days has elapsed from the date the award was rendered and no
disputing party has requested revision or annulment of the award; or

(a) in the case of a final award under the ICSID Convention:

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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3. With respect to investments falling within the ambit of this Agreement as well as under the
ASEAN IGA, or within the ambit of this Agreement and the AIA Agreement, investors of
these investments may choose to apply the provisions, but only in its entirety, of either this

2. Notwithstanding the termination of the AIA Agreement, the Temporary Exclusion List and
the Sensitive List to the AIA Agreement shall apply to the liberalisation provisions of the
ACIA, mutatis mutandis, until such time that the Reservation List of ACIA comes into force.

1. Upon the entry into force of this Agreement, the ASEAN IGA and the AIA Agreement shall
be terminated.

ARTICLE 47
TRANSITIONAL ARRANGEMENTS RELATING TO THE
ASEAN IGA AND THE AIA AGREEMENT

The provisions of this Agreement may be modified through amendments mutually agreed upon
in writing by the Member States.

ARTICLE 46
AMENDMENTS

This Agreement shall include the Annexes, the Schedule and the contents therein, which shall
form an integral part of this Agreement, and all future legal instruments agreed pursuant to this
Agreement.

ARTICLE 45
ANNEXES, SCHEDULE AND FUTURE INSTRUMENTS

Nothing in this Agreement shall derogate from the existing rights and obligations of a Member
State under any other international agreements to which it is a party.

ARTICLE 44
RELATION TO OTHER AGREEMENTS

The Member States agree to consult each other at the request of any Member State on any
matter relating to investments covered by this Agreement, or otherwise affecting the
implementation of this Agreement.

ARTICLE 43
CONSULTATIONS BY MEMBER STATES

(h) carry out any other functions as the AEM may agree.

(g) adopt any necessary decisions; and

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT

UNOFFICIAL TEXT · CENTRE FOR INTERNATIONAL LAW· www.cil.nus.edu.sg

Page 30 of 33

This Agreement shall be deposited with the Secretary-General of ASEAN, who shall promptly
furnish a certified copy thereof to each Member State.

ARTICLE 49
DEPOSITARY

2. The Secretary-General of ASEAN shall promptly notify all Member States of the notifications
or deposit of each instrument of ratification referred to in paragraph 1.

1. This Agreement shall enter into force after all Member States have notified or, where
necessary, deposited instruments of ratification with the Secretary-General of ASEAN, which
shall not take more than 180 days after the signing of this Agreement.

ARTICLE 48
ENTRY INTO FORCE

Agreement or the ASEAN IGA or the AIA Agreement, as the case may be, for a period of 3
years after the date of termination of the ASEAN IGA and the AIA Agreement.

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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For the Socialist Republic of Viet Nam: VU HUY HOANG, Minister of Industry and Trade

For the Kingdom of Thailand: PORNTIVA NAKASAI, Minister of Commerce

For the Republic of Singapore: LIM HNG KIANG, Minister for Trade and Industry

For the Republic of the Philippines: PETER B. FAVILA, Secretary of Trade and Industry

For the Union of Myanmar: U SOE THA, Minister for National Planning and Economic
Development

For Malaysia: TAN SRI MUHYIDDIN YASSIN, Minister of International Trade and
Industry

For the Lao People’s Democratic Republic: NAM VIYAKETH, Minister of Industry and
Commerce

For the Republic of Indonesia: MARI ELKA PANGESTU, Minister of Trade

For the Kingdom of Cambodia: CHAM PRASIDH, Second Minister and Minister of
Commerce

For Brunei Darussalam: LIM JOCK SENG, Second Minister of Foreign Affairs and Trade

Nine, in a single original copy in the English language

DONE at Cha-am, Thailand, this Twenty Sixth Day of February in the Year Two Thousand and

Governments, have signed this ASEAN Comprehensive Investment Agreement.

IN WITNESS WHEREOF, the undersigned, being duly authorised by their respective

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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(d) in the case an application is denied, inform the applicant in writing of the reasons for
such denial. The applicant shall have the opportunity of submitting, at that applicant’s
discretion, a new application.

(c) inform the applicant in writing that the investment has been specifically approved or
denied within 4 months from the date of receipt of complete application by the competent
authority; and

(b) in the case of an incomplete application, identify and notify the applicant in writing within
1 month from the date of receipt of such application of all the additional information that
is required;

(a) inform all the other Member States through the ASEAN Secretariat of the contact details
of its competent authority responsible for granting such approval;

Where specific approval in writing is required for covered investments by a Member State’s
domestic laws, regulations and national policies, that Member State shall:

ANNEX 1
APPROVAL IN WRITING

2009 ASEAN COMPREHENSIVE INVESTMENT AGREEMENT
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4. Non-discriminatory measures of a Member State that are designed and applied to protect legitimate
public welfare objectives, such as public health, safety and the environment, do not constitute an
expropriation of the type referred to in sub-paragraph 2(b).

(c) the character of the government action, including, its objective and whether the action is
disproportionate to the public purpose referred to in Article 14(1).

(b) whether the government action breaches the government’s prior binding written commitment
to the investor whether by contract, licence or other legal document; and

(a) the economic impact of the government action, although the fact that an action or series of
actions by a Member State has an adverse effect on the economic value of an investment,
standing alone, does not establish that such an expropriation has occurred;

3. The determination of whether an action or series of actions by a Member State, in a specific fact
situation, constitutes an expropriation of the type referred to in sub-paragraph 2(b), requires a caseby-case, fact-based inquiry that considers, among other factors:

(b) the second situation is where an action or series of related actions by a Member State has an
effect equivalent to direct expropriation without formal transfer of title or outright seizure.

(a) the first situation is where an investment is nationalised or otherwise directly expropriated
through formal transfer of title or outright seizure; and

2. Article 14(1) addresses two situations:

1. An action or a series of related actions by a Member State cannot constitute an expropriation unless it
interferes with a tangible or intangible property right or property interest in a covered investment.

ANNEX 2
EXPROPRIATION AND COMPENSATION
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MERCADO COMUM

Rmm/(07)

INVESTMENT AGREEMENT FOR THE COMESA
COMMON INVESTMENT AREA

MARCHE COMMUN

COMMON MARKET FOR EASTERN AND
SOUTHERN AFRICA

HAVE AGREED AS FOLLOWS:

BEARING IN MIND that the measures agreed upon shall contribute towards
the realisation of the Common Market and the achievement of sustainable
development in the region.

DETERMINED to realise the vision of COMESA to establish a competitive
COMESA Common Investment Area through a more liberal and transparent
investment environment by 1st January 2010; and

RECOGNISING that particular pressures on the balance of payments of a
Member State in the process of economic development or economic transition
may necessitate the use of restrictions to ensure, inter alia, the maintenance
of a level of financial reserves adequate for the implementation of its
programme of economic development or economic transition;

RECALLING that the Member States have agreed under paragraph 1 of
Article 159 of the Treaty Establishing COMESA to encourage and facilitate
private investment flows into COMESA;

RECALLING the establishment of the COMESA Free Trade Area (FTA) on
31st October 2000 and recognising that direct investment is an important
source of finance for sustaining the pace of economic, industrial, infrastructure
and technology development; hence, the need to attract higher and
sustainable level of direct investment flows in COMESA;

RECALLING the decision of the Third COMESA Summit of the Authority held
on 29 June 1998 in Kinshasa, Democratic Republic of Congo, to establish the
COMESA Common Investment Area (hereinafter referred to as "CCIA"), in
order to enhance COMESA's attractiveness and competitiveness for
promoting foreign direct and cross border investments;

REAFFIRMING the importance of having sustainable economic growth and
development in all Member States and the region through joint efforts in
liberalising and promoting intra-COMESA trade and investment flows;

The Governments of Burundi, Comoros, Democratic Republic of Congo,
Djibouti, Egypt, Eritrea, Ethiopia, Kenya, Libya, Madagascar, Malawi,
Mauritius, Rwanda, Seychelles, Sudan, Swaziland, Uganda, Zambia and
Zimbabwe, Member States of the Common Market for Eastern and Southern
Africa (COMESA);

PREAMBLE

INVESTMENT AGREEMENT FOR THE
COMESA COMMON INVESTMENT AREA
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Definitions

ARTICLE 1

a juridical person of a Member State,

(ii)

"Juridical person" means any legal entity duly constituted or
otherwise organised under the applicable laws and regulations
of a Member State provided that a juridical person owned or
controlled by foreign nationals shall not qualify as a COMESA
investor unless it maintains substantial business activity in the
Member State in which it is duly constituted or organised.

(ii)

(a)
(b)
(c)
(d)

the amount of investment brought into the country;
the number of jobs created;
its effect on the local community; and
the length of time the business has been in operation.

The concept of ‘substantial business activity’ requires an overall
examination, on a case-by-case basis, of all the circumstances,
including, inter alia:

“Natural person” means a person having citizenship of a
Member State in accordance with its applicable laws and
regulations; and

(i)

For purposes of the definition of COMESA investor:

making an investment in another Member State, in accordance with the
laws and regulations of the Member State in which the investment is
made. For the purposes of this definition:

a natural person of a Member State; or

(i)

"COMESA investor" means:

5.
“COMESA Treaty” means the Treaty establishing the Common Market
for Eastern and Southern Africa.

4.

3.
“COMESA” means the Common Market for Eastern and Southern
Africa established under Article 1 of the COMESA Treaty.

2.
“CCIA Committee” means the Committee referred to under Article 7 of
this Agreement.

1.
“CCIA” means the area that covers the whole of the territories of
Member States of COMESA as defined by their respective legislation.

For the purposes of this Agreement:
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such other activities that may be declared by the Council as
investments;
but excludes : goodwill market share, whether or not it is based on foreignorigin trade, or rights to trade; claims to money deriving solely from
commercial contracts for the sale of goods and services to or from the territory
of a Member State to the territory of another Member State, or a loan to a
Member State or to a Member State enterprise; a bank letter of credit; or the
extension of credit in connection with a commercial transaction, such as trade
financing.

(f)

concessions to search for, cultivate, extract or exploit natural
resources; and

(ii)

business concessions conferred by law or under contract, including:

(e)

build, operate, own/transfer, rehabilitate, expand, restructure
and/or improve infrastructure;

intellectual property rights, technical processes, know-how, goodwill
and other benefits or advantages associated with a business operating
in the territory of the COMESA Member States in which the investment
is made;

(d)

(i)

stocks, shares and debentures of companies and interest in the
property of such companies;

claims to money, goods, services or other performance having
economic value;

(b)

(c)

moveable and immovable property and other related property rights
such as mortgages, liens and pledges;

(a)

9.
“investment” means assets admitted or admissible in accordance with
the relevant laws and regulations of the COMESA Member State in whose
territory the investment is made, and includes:

8.
“freely convertible currency” means a convertible currency as classified
by the International Monetary Fund or any currency that is widely traded in
international foreign exchange market.

7.
“economic activities” means all economic activities of the economy,
including services, where investment, as defined in this Article, is taking place.

6.
“Council” means the Council of Ministers of COMESA as established
under Article 7 of the COMESA Treaty.
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14.

13.

measures affecting investment listed by Member States
pursuant to Article 18 of this Agreement; or

a list of the forms of investment that a Member State may wish
to exclude from the definition of investment under Article 1 of
this Agreement.

(b)

(c)

economic activities listed by a Member State where foreign
investment is temporarily excluded for a given period of time
pursuant to Article 18 of this Agreement; or

measures affecting investment listed by Member States that are
temporarily excluded from the scope of all or part of this
Agreement for a given period of time pursuant to Article 18 of
this Agreement; or

a list of the forms of investment that a Member State may wish
to exclude temporarily for a given period of time from the
definition of investment under Article 1 of this Agreement.

(a)

(b)

(c)

“Temporary Exclusion List” set out in Annex D means those:

economic activities listed by a Member State that are partially
or wholly excluded from foreign investment pursuant to Article
18 of this Agreement; or

(a)

“Sensitive List” set out in Annex C of this Agreement means those:

12.
‘returns’ mean the amount yielded by an investment and in particular,
though not exclusively, includes dividends, profit, interest, capital gains or
other equivalent charges, royalties and other payments deriving from licenses,
franchises, concessions and other similar rights.

11.
“Member State” means a Member State of COMESA that has ratified
or acceeded to this Agreement.

10.
"measures" means any legal, administrative, judicial or policy decision
that is taken by a Member State, directly relating to and affecting an
investment in its territory, after this Agreement has come into effect.
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ARTICLE 3
Features

gradually eliminate investment restrictions and conditions which may
impede investment flows and the operation of investment projects in
COMESA.

(c)

ensure all economic activities are opened for investment to
COMESA investors by 2010; and

(ii)

the private sector is a partner and fully participates in investment and
related activities of the Common Market as provided for under Article
151 of the COMESA Treaty.

extend national treatment to COMESA investors by 2010;

there is freer flow of capital, skilled labour and professionals, and
technology amongst Member States. Towards this end, Member
States shall make every effort to:

(b)

(i)

there is a coordinated COMESA investment co-operation programme
that will generate increased investments from COMESA and nonCOMESA sources;

(a)

The CCIA shall be an area where:

(d)

strengthen and increase the competitiveness of COMESA's economic
activities;

jointly promote COMESA as an attractive investment area;

(b)
(c)

substantially increase the free flow of investments into COMESA from
both COMESA and non-COMESA sources;

(a)

The objective of Part One of this Agreement is to establish a competitive
COMESA Common Investment Area with a more liberal and transparent
investment environment among Member States in order to:

ARTICLE 2
Objectives of Part One

COMESA COMMON INVESTMENT AREA

PART ONE
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ARTICLE 4
Transparency

undertake appropriate actions to promote transparency and
consistency in the application and interpretation of their investment
laws, regulations and administrative procedures;

strengthen the process of facilitation, promotion and liberalisation which
would contribute continuously and significantly to achieving the
objective of a more liberal and transparent investment environment;

take appropriate actions to enhance the attractiveness of their
investment environment for direct investment flows;

take such reasonable actions as may be available to them to ensure
observance of the provisions of this Agreement by the regional and
local government authorities within their territories.

not waive or otherwise derogate from or offer to waive or otherwise
derogate from measures concerning labour, public health, safety or the
environment as an encouragement for the establishment, expansion or
retension of investments.

(a)

(b)

(c)

(d)

(e)

To realise the objectives referred to in Article 2, the Member States shall:

ARTICLE 5
General Obligations

4.
Nothing in this Agreement shall require any Member State to provide
confidential information, the disclosure of which would impede law
enforcement, or otherwise be contrary to the public interest, or which would
prejudice legitimate commercial interests of particular enterprises, public or
private.

3.
Each Member State shall, within 30 days of the enactment or the
introduction of any new measure or any changes in existing measures which
affect investments or its commitments under this Agreement inform the CCIA
Committee and the general public.

2.
Each Member State shall publish all relevant measures which pertain
to, or affect, the operation of this Agreement.

1.
Each Member State shall make available to the CCIA Committee
before the Agreement comes into effect all relevant measures, which pertain
to, or affect, the operation of this Agreement. This shall also apply to
international agreements pertaining to or affecting investment to which a
Member State is also a signatory.

Page 6

2.

1.

The Co-ordinating Committee on Investment composed of
senior officials from Ministeries responsible for investment and
Chief Executives of Investment Promotion Agencies as may be
designated by each Member State, which for the purposes of
this Agreement, shall be known as the Co-ordinating Committee
on Investment (CCI)

(b)

overall supervision of the implementation of this Agreement;
making decisions or issuing directions that may require to be
made under Articles 18(3), 18(4), 24(3) and 25(5) of this
Agreement;

(a)
(b)

The CCIA Committee shall be responsible for:

The Meeting of Ministers responsible for investment of each
Member State, which for the purposes of this Agreement, shall
be known as the COMESA Common Investment Area
Committee (“CCIA Committtee”) ; and

(a)

The following COMESA organs shall be responsible for administering
this Agreement:

ARTICLE 7
Institutional Arrangements

any other multilateral agreement designed to promote or protect
investment.

the Agreement Establishing the African Trade Insurance Agency; and

(d)
(e)

the Convention Establishing the Multilateral Investment Guarantee
Agency;

the International Convention on Settlement of Investment Disputes
between States and Nationals of Other States;

the New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards;

(c)

(b)

(a)

Member States shall, where they have not done so, endeavour to accede to:

ARTICLE 6
International Multilateral Agreements
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carrying out such other functions as are assigned to it by or
under this Agreement.

the

(e)

for

preparation and development of action
implementation of this Agreement; and

(d)

plans

submiting its reports and recommendations to the CCIA
Committee, either on its own initiative or upon the request of the
CCIA Committee, concerning the implementation of the
provisions of this Agreement;

the

(c)

review

co-ordinating the implementation of this Agreement;

monitoring and keeping under
implementation of this Agreement;

(b)

(a)

constant

conducting a review of the effectiveness of this Agreement and
its implementation in the light of its objectives four years after its
entry into force and every four years thereafter.

The CCI shall be responsible for:

(e)

environmental impact and social impact assessments
labour standards
respect for human rights
conduct in conflict zones
corruption
subsidies; and

making recommendations to the Council on any policy issues
that need to be made to enhance the objectives of this
Agreement. For example the development of common minimum
standards relating to investment in areas such as:

(d)

(i)
(ii)
(iii)
(iv)
(v)
(vi)

recommending to the Council any review of this Agreement
when necessary;

(c)

7.
Subject to the Rules of Procedure agreed pursuant to paragraph 6 of
this Article, the key representatives of the private sector and other

6.
Subject to this Agreement and any directions given by Council, the
CCIA Committee and the CCI shall meet as often as necessary for the proper
discharge of their functions and shall determine their own Rules of Procedure.

5.
The Manager of the COMESA Regional Investment Agency or their
representative shall participate in all the meetings of the organs described
under paragraph 1 as an ex-officio member

4.
The COMESA Secretariat shall provide secretarial services to the
institutions described in paragraph 1 of this Article.

3.
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Any modification to or withdrawal of any commitments by Member
States in Schedules I, II and III and Action Plans thereof shall be
subject to the consideration of the CCIA Committee.
Member States may amend the lists in Annexes B, C and D at their
discretion subject to the preservation of rights for a COMESA investor
who has commenced the process of establishing an investment or who
has established an investment pursuant to this Agreement. Member
States shall inform the CCIA Committee of any amendments made to
Annexes B, C and D.
Any modification to Schedules I, II, III and Action Plans thereof, and the
Annexes to this Agreement shall be included in any revised Schedules,
Action Plans or Annexes published later than such modification. The
COMESA Secretariat shall notify the Member States of such
modification within one month.

1.

2.

3.

ARTICLE 9
Modification of Schedules, Annexes and Action Plans

3.
The Action Plans shall be reviewed by the CCIA Committee every two
years to ensure that the objectives of this Agreement are achieved.

2.
Member States shall submit action plans for the implementation of
programmes mentioned in paragraph 1 to the CCIA Committee within a year
of ratifying or acceding to this Agreement.

liberalisation programme as specified in Schedule III annexed hereto.

promotion and awareness programme as specified in Schedule II
annexed hereto; and

(b)

(c)

co-operation and facilitation programme as specified in Schedule I
annexed hereto;

(a)

1.
Member States shall, for the implementation of the obligations under
this Agreement, undertake the joint development and implementation of the
following programmes:

ARTICLE 8
Implementing Programmes and Action Plans

stakeholders as may be determined by each Member State, shall participate
in the meetings of the institutions described under paragraph 1 of this Article
as ex-officio members.
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Relation to Dispute Settlement

ARTICLE 10

Subject to paragraph 1 of this Article, this Agreement shall not be
applicable to claims arising out of disputes which occurred prior to entry
into force of the Agreement.

3.

COMESA investors and their investments shall comply with all applicable
domestic measures of the Member State in which their investment is made.

ARTICLE 13
Investor Obligation

Subject to paragraph 1 of this Article, this Agreement shall cover
investments of COMESA investors made in the territory of Member
States in accordance with their laws and regulations prior to or after
entry into force of this Agreement.

2.

1.
This Agreement shall only apply to investments of COMESA investors
that have been specifically registered pursuant to this Agreement with the
relevant authority of the Member State in which the investment is made as set
out in Annex B .

ARTICLE 12
Coverage

The objectives of Part Two of this Agreement are to provide COMESA
investors with certain rights in the conduct of their business within an overall
balance of rights and obligations between investors and Member States.

Objectives of Part Two

ARTICLE 11

RIGHTS AND OBLIGATIONS

PART TWO

No investor shall have recourse to dispute settlement for any matter relating
to Part One of this Agreement.
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transfer payments for maintaining or developing the investment project,
such as funds for acquiring raw or auxillary materials, semi-finished
products as well as replacing capital assets; and

(d)

remit the unspent earnings of expatriate staff of the investment project.

repatriate proceeds from compensation upon expropriation, the
liquidation or sale of the whole or part of the investment including an
appreciation or increase of the value of the investment capital;

(c)

(e)

repatriate funds for repayment of loans;

repatriate investment returns;
(b)

(a)

Taking account of the need to facilitate, promote and enhance the movement
of capital in the CCIA, and according to their laws and regulations, Member
States shall accord to COMESA investors the right to:

Transfer of Assets

ARTICLE 15

3.
For greater certainty, Member States understand that different Member
States have different forms of administrative, legislative and judicial systems
and that Member States at different levels of development may not achieve
the same standards at the same time. Paragraphs 1 and 2 of this Article do
not establish a single international standard in this context.

2.
Paragraph 1 of this Article prescribes the customary international law
minimum standard of treatment of aliens as the minimum standard of
treatment to be afforded to covered investments and does not require
treatment in addition to or beyond what is required by that standard.

1.
Member States shall accord fair and equitable treatment to COMESA
investors and their investments, in accordance with customary international
law. Fair and equitable treatment includes the obligation not to deny justice in
criminal, civil, or administrative adjudicatory proceedings in accordance with
the principle of due process embodied in the principal legal systems of the
world.

ARTICLE 14
Fair and Equitable Treatment

Page 11

122

Movement of Labour

ARTICLE 16

its effects on the local, regional or national environment, including the
cumulative effects of all investments within a jurisdiction on the
environment;

the sector the investor is in;

the aim of the measure concerned;

the regulatory process generally applied in relation to the measure
concerned; and

other factors directly relating to the investment or investor in relation to
the measure concerned;

(b)

(c)

(d)

(e)

(f)

and the examination shall not be limited to or be biased towards any one
factor.

its effects on third persons and the local community;

(a)

2.
For greater certainty, references to ‘like circumstances’ in paragraph 1
of this Article requires an overall examination on a case by case basis of all
the circumstances of an investment including, inter alia:

1.
Subject to Article 18, each Member State shall accord to COMESA
investors and their investments treatment no less favourable than the
treatment it accords, in like circumstance, to its own investors and to their
investments with respect to the establishment, acquisition, expansion,
management, operation and disposition of investments in its territory.

National Treatment

ARTICLE 17

Taking account of the need to facilitate the movement of labour resources in
the CCIA, Member States shall accord to investors the right to hire technically
qualified persons from any country. Such persons shall have full rights to
enter and receive the necessary authorisations to reside in the Member State
subject to the laws in force in that Member State promptly and without
burdensome requirements. However, COMESA investors shall accord a
priority to workers who possess the same qualifications and are available in
the Member State or any other Member State.
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any customs union, free trade area, common market or
monetary union, or any similar international convention or other
forms of regional preferential arrangements, present or future, of
which any of the Member States is or may become a party; or
any matter, including international agreements, pertaining wholly
or mainly to taxation.

(a)

(b)

3.
Nothing in paragraph 1 of this Article shall oblige a Member State to
extend to COMESA investors the benefits of any treatment, preference or
privilege resulting from:

2.
The provisions of Article 17(3) shall apply with the necessary
modification to this Article.

1.
Subject to the exceptions provided for under paragraph 3 of this Article,
each Member State shall accord to COMESA investors and their investments
treatment no less favorable than that it accords, in like circumstances, to
investors and their investments from any third country with respect to the
establishment, acquisition, expansion, management, operation and disposition
of investments in its territory. This paragraph shall not apply to investment
agreements entered into by Member States with non-Member States prior to
the entry into force of this Agreement.

ARTICLE 19
Most Favoured Nation Treatment

4.
The Sensitive and Temporary Exclusion Lists shall be reviewed every
two years and at such subsequent periodic intervals as may be decided by the
CCIA Committee.

3.
In the event that a Member State, for justifiable reasons, is unable to
provide any list within the stipulated period, it may seek an extension from the
CCIA Committee. The CCIA Committee shall determine the length of the
extension which shall not be longer than one year.

2.
Any Temporary Exclusion List and/or Sensitive List submitted by a
Member State shall be included in Annexes C and D to this Agreement.

1.
This Agreement shall not apply to the Temporary Exclusion List and/or
Sensitive List which a Member State may submit provided the Temporary
Exclusion List and/or Sensitive List is submitted to the CCIA Committee within
six months after the date of ratification and accession to this Agreement.

Exceptions to National Treatment and Other Obligations

ARTICLE 18
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ARTICLE 20
Expropriation

in the public interest;
on a non-discriminatory basis;
in accordance with due process of law; and
on payment of prompt adequate compensation.

7.
A measure of general application shall not be considered an
expropriation of a debt security or loan covered by this Agreement solely on
the ground that the measure imposes costs on the debtor that cause it to
default on the debt.

6
This Article shall not apply to the issuance of compulsory licences
granted in relation to intellectual property rights, or to the revocation, limitation
or creation of intellectual property rights, to the extent that such issuance,
revocation, limitation or creation is consistent with applicable international
agreements on intellectual property.

5.
On payment, compensation shall be freely transferable. Awards that
are significantly burdensome on a host state may be paid yearly over a period
agreed by the Parties, subject to interest at the rate established by agreement
of the disputants or by a tribunal.

4.
If a Member State elects to pay in a currency other than a host or home
state currency, the amount paid on the date of payment, if converted into a
host or home state currency at the market rate of exchange prevailing on that
date, shall be no less than if the amount of compensation owed on the date of
expropriation had been converted into that host or home state currency at the
market rate of exchange prevailing on that date, and interest had accrued at a
commercially reasonable rate for that host or home state currency from the
date of expropriation until the date of payment.

3.
If payment is made in a currency of the host or home state,
compensation shall include interest at a commercially reasonable rate for that
currency from the date of expropriation until the date of actual payment.

2.
Appropriate compensation shall normally be equivalent to the fair
market value of the expropriated investment immediately before the
expropriation took place (“date of expropriation”), and shall not reflect any
change in value occurring because the intended expropriation had become
known earlier. Compensation may be adjusted to reflect the aggravating
conduct by a COMESA investor or such conduct that does not seek to
mitigate damages.

(a)
(a)
(b)
(c)

1.
Member States shall not nationalize or expropriate investments in their
territory or adopt any other measures tantamount to expropriation of
investments except:
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destruction of their property by the forces or authorities of the Member
States, which was not caused in combat action or was not required by
the necessity of the situation or observance of any legal requirement;

(b)

3.

For the purposes of this Article, state of emergency excludes natural
disaster.

shall be accorded restitution, or adequate compensation not less favourable
than that which the Member States accord to their own investors or to
investors of any third State.

requisitioning of their property by the forces or authorities of the
Member States, acting under and within the scope of the legal
provisions relating to their competences, duties and command
structures; or

(a)

2.
Without derogating from the provisions of paragraph (1) of this Article,
any investor who, in any of the situations referred to in that paragraph, suffers
losses in a Member State resulting from:

1
COMESA investors whose investments in the territory of the Member
States suffer losses owing to war or other armed conflict, revolution, a state of
national emergency, revolt, insurrection or riot shall be accorded treatment, as
regards restitution, indemnification, compensation or other settlement, not less
favourable than that which Member States accord to their own investors or to
investors of any third State. Resulting payments shall be freely transferable at
the rate of exchange applicable on the date of transfer pursuant to the
exchange regulations in force.

Compensation for Losses

ARTICLE 21

9.
The investor affected by the expropriation shall have a right under the
law of the Member State making the expropriation, to a review by a juridical or
other independent authority of that Member State, of his/its case and the
valuation of his/its investment in accordance with the principles set out in
paragraphs (1) to (8) of this Article. The Member State making the
expropriation shall ensure that such a review is carried out promptly.

8.
Consistent with the right of states to regulate and the customary
international law principles on police powers, bona fide regulatory measures
taken by a Member State that are designed and applied to protect or enhance
legitimate public welfare objectives, such as public health, safety and the
environment, shall not constitute an indirect expropriation under this Article.
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General Exceptions

ARTICLE 22

designed and applied to protect human, animal or plant life or health;

designed and applied to protect the environment; or

any other measures as may from time to time be determined by a
Member State, subject to approval by the CCIA Committee.

(b)

(c)

(d)

preclude a Member State from applying measures that it considers
necessary for the fulfillment of its obligations under the United Nations
Charter with respect to the maintenance or restoration of international
peace or security, or the protection of its own essential security
interests; or

require a Member State to furnish or allow access to any information
the disclosure of which it determines to be contrary to its essential
security interests.

(a)

(b)

This Agreement shall not apply to taxation measures except as
provided for in paragraph 2 of this Article.

Article 20 shall apply to a taxation measure alleged to be an
expropriation. However, no investor may invoke Article 20 as the
basis of a claim where it has been determined pursuant to this
Paragraph that the measure is not an expropriation.

1.

2.

Non-Application to Taxation Measures

ARTICLE 23

Nothing in this Agreement shall be construed to:

3.

2.
Nothing in this Agreement shall be construed to prevent a Member
State from adopting, maintaining or enforcing any measure that it considers
appropriate to ensure that investment activity in its territory is undertaken in a
manner sensitive to the principles outlined in sub-paragraphs 1(a) to (c)
above.

designed and applied to protect national security and public morals;

(a)

1.
Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable
discrimination between investors where like conditions prevail, or a disguised
restriction on investment flows, nothing in this Agreement shall be construed
to prevent the adoption or enforcement by any Member State of measures:
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Emergency Safeguard Measures

ARTICLE 24

An investor that seeks to invoke Article 20 with respect to a
taxation measure must refer to the Secretary General of the
COMESA at the time that it gives its notice of intention to arbitrate
under Article 28 the issue of whether that taxation measure involves
an expropriation. The Secretary General shall ask the competent
authorities of the host state and home state whether they do not
agree to consider the issue or, having agreed to consider it, fail to
agree that the measure is not an expropriation within a period of six
months of such referral, in which case the investor may submit its
claim to arbitration, if the other conditions of Article 28 have been
fulfilled as well.

3.

The measures referred to in paragraph 1:

2.
Where measures to safeguard balance of payments are taken pursuant
to this Article, notice of such measures shall be given to the CCIA Committee
within 14 days from the date such measures are taken.

1.
In the event of serious balance of payment and external financial
difficulties or threat thereof, a Member State may adopt or maintain
restrictions on investments on which it has undertaken commitments provided
for in Articles 15, 17, 19 and 20, including on payments or transfers for
transactions related to such commitments.

Measures to Safeguard Balance of Payments

ARTICLE 25

3.
The CCIA Committee shall determine what constitutes serious injury
and threat of serious injury and the procedures of instituting emergency
safeguard measures pursuant to this Article.

2.
Where emergency safeguard measures are taken pursuant to this
Article, notice of such measures shall be given to the CCIA Committee within
14 days from the date they are taken. The notice shall include justification of
such action supported by evidence gathered from an investigation.

1.
If, as a result of opening up of economic activities in accordance with
this Agreement, a Member State suffers or is threatened with any serious
injury, the Member State may take emergency safeguard measures to the
extent and for such period as may be necessary to prevent or to remedy such
injury. The measures taken shall be provisional and without discrimination.

3.
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shall be consistent with Article VIII of the Agreement of the International
Monetary Fund;

shall avoid unnecessary damage to the commercial, economic and
financial interests of any other Member State;

shall not exceed those necessary to deal with the circumstances
described in paragraph 1; and

shall be temporary and be phased out progressively as the situation
specified in paragraph 1 improves.

(b)

(c)

(d)

(e)

3.
The parties shall seek to resolve potential disputes through amicable
means, both prior to and during the cooling-off period.

2.
For the purposes of this Agreement, there shall be the minimum of a
six-month cooling-off period between the date of a notice of intention under
this Agreement (“the cooling off period”), and the date a party may formally
initiate a dispute under Articles 27 or 28.

1.
In the event that a dispute arises from the interpretation and application
of this Agreement between Member States, or between a Member State and
a COMESA investor, the party wishing to raise the dispute shall issue a
notice of intention to initiate a claim under the dispute resolution process
provided for under Articles 27 or 28 under this Agreement to the other
potential disputing party (“notice of intention”).

ARTICLE 26
Negotiation and Mediation

DISPUTE SETTLEMENT

PART THREE

5.
The CCIA Committee shall determine the rules applicable to the
procedures under this Article.

4.
A Member State adopting the balance of payment measures shall
commence consultations with Member States through the CCIA Committee
within 90 days from the date of notification in order to review the balance of
payment measures adopted by it.

shall not discriminate among Member States;

(a)
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an independent arbitral tribunal; or
the COMESA Court of Justice sitting as a court;

(ii)
(iii)

Procedural and substantive oral hearings shall be open to the public.
5.
An arbitral tribunal may take such steps as are necessary, by
exception, to protect confidential business information in written form or at oral
hearings.

4.

3.
All documents relating to a notice of intention to arbitrate, the
settlement of any dispute pursuant to Article 27, the initiation of a panel , or
the pleadings, evidence and decisions in them, shall be available to the public.

2.
The arbitral tribunal shall be formed in accordance with the provisions
on arbitration set out in Annex A.

an arbitral tribunal constituted under the COMESA Court
of Justice in accordance with Article 28(b) of the
COMESA Treaty; or

(i)

1.
Any dispute between Member States as to the interpretation or
application of this Agreement not satisfactorily settled through negotiation
within 6 months, may be referred for decision to either:

ARTICLE 27
Settlement of Disputes between Member States

6.
If the parties accept a mediation ruling, the ruling shall immediately be
implemented thereafter.

5.
If no mediator is chosen by the disputing parties prior to three months
before the expiration of the cooling-off period, the President of the COMESA
Court of Justice or his designate shall appoint a mediator from the COMESA
Secretariat’s list who is not a national of the Member State of the COMESA
investor or the Member State(s) party to the dispute. The appointment shall
be binding on the disputing parties.

4.
Where no alternative means of dispute settlement are agreed upon, a
party shall seek the assistance of a mediator to resolve disputes during the
cooling-off period required under this Agreement between the notice of
intention and the initiation of dispute settlement proceedings under Articles 27
or 28. The potential disputants shall use a mediator from the list established
by the COMESA Secretariat for this purpose, or another one of their joint
choosing. Recourse to mediation does not alter the minimum cooling-off
period.
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under the UNCITRAL Arbitration Rules; or

under any other arbitration institution or under any other
arbitration rules, if the both parties to the dispute agree.

(ii)

(iv)

2.
No claim shall be submitted to arbitration if more than three (3) years
have elapsed from the date on which the COMESA investor first acquired, or

under the ICSID Additional Facility Rules, provided that
either the non-disputing Party or the respondent is a party
to the ICSID Convention;

(ii)

to international arbitration:

(c)

under the International Centre for the Settlement of
Investment Disputes (ICSID) Convention, provided that
both the home state of an investor and Member State in
whose territory the investment has been made are parties
to the ICSID Convention;

to the COMESA Court of Justice in accordance with Article 28(b)
of the COMESA Treaty; or

(b)

(i)

to the competent court of the Member State in whose territory
the investment has been made;

(a)

1.
In the event that a dispute between a COMESA investor and a Member
State has not been resolved pursuant to good faith efforts in accordance with
Article 26, a COMESA investor may submit to arbitration under this
Agreement a claim that the Member State in whose territory it has made an
investment has breached an obligation under Part Two of this Agreement and
that the investment has incurred loss or damage by reason of, or arising out of
that breach by submitting that claim to any one of the following fora at a time:

ARTICLE 28
Investor-State Disputes

8.
The decision of the COMESA Court of Justice sitting as a tribunal or
the independent arbitral tribunal shall be final and binding subject to the right
of appeal as set out in Annex A.

7.
The forum that a Member State first uses to bring its claim under this
Article shall be determinative and it shall not subsequently have the right to
bring a claim before any other fora.

6.
An arbitral tribunal shall be open to the receipt of amicus curiae
submissions in accordance with the process set out in Annex A.
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Procedural and substantive oral hearings shall be open to the public.

ARTICLE 29
Enforceability of Final Awards

9.
A Member State against whom a claim is brought by a COMESA
investor under this Article may assert as a defence, counterclaim, right of set
off or other similar claim, that the COMESA investor bringing the claim has not
fulfilled its obligations under this Agreement, including the obligations to
comply with all applicable domestic measures or that it has not taken all
reasonable steps to mitigate possible damages.

8.
An arbitral tribunal shall be open to the receipt of amicus curiae
submissions in accordance with the process set out in Annex A with
necessary adaption for application to investor-state disputes under this
Article.

7.
An arbitral tribunal may take such steps as are necessary, by
exception, to protect confidential business information in written form or at oral
hearings.

6.

5.
All documents relating to a notice of intention to arbitrate, the
settlement of any dispute pursuant to Article 28, the initiation of an arbitral
tribunal , or the pleadings, evidence and decisions in them, shall be available
to the public.

4.
Each Member State consents to the submission of a claim to arbitration
under this Agreement in accordance with its provisions. Each investor, by
virtue of establishing or continuing to operate or own an investment subject to
this Agreement, consents to the terms of the submission of a claim to dispute
resolution under this Agreement if he exercises the right to bring a claim
against a Member State under this Agreement.

3.
If the COMESA investor elects to submit a claim at one of the fora set
out in paragraph 1 of this Article, that election shall be definitive and the
investor may not thereafter submit a claim relating to the same subject matter
or underlying measure to other fora.

should have first acquired, knowledge of the breach and knowledge that the
COMESA investor has incurred loss or damage.
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Amendments

5.
Where Member States have an international investment agreement
with a third party, they shall strive to renegotiate that agreement to make it
consistent with the present Agreement.
ARTICLE 33

4.
This Agreement shall not cover matters relating to investments covered
by non-COMESA Agreements.

3.
In the event of inconsistency between this Agreement and such other
agreements between Member States mentioned in paragraph 2 of this Article,
this Agreement shall prevail to the extent of the inconsistency, except as
otherwise provided in this Agreement.

2.
Nothing in this Agreement shall affect the rights of the Member States
to enter into other agreements not contrary to the principles, objectives and
terms of this Agreement.

1.
This Agreement or any action taken under it shall not affect the rights
and obligations of the Member States under existing agreements to which
they are parties.

Other Agreements

ARTICLE 32

FINAL PROVISIONS

PART FOUR

When a claim is submitted to an arbitral tribunal, it shall be decided in
accordance with this Agreement, the COMESA Treaty, national law of the
host state, and the general principles of international law.

Governing Law in Disputes

ARTICLE 31

The COMESA Secretariat shall maintain a roster of qualified arbitrators from
which parties to an arbitration under this Agreement may select arbitrators.

ARTICLE 30
Roster of Arbitrators

Member States shall adopt such domestic rules as are required to make final
awards enforceable in domestic legal proceedings in their states.
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ARTICLE 38

3.
This Agreement shall enter into force in relation to an acceding
Member State on the date its instrument of accession shall be deposited.

2.
Any Member State that has not ratified the agreement on the date of its
entry into force may accede to this Agreement.

1.
This Agreement shall enter into force when signed and ratified by at
least six Member States.

Entry into Force

ARTICLE 37

New members of COMESA shall accede to this Agreement on terms and
conditions agreed between them and signatories to this Agreement.

Accession of New Members

ARTICLE 36

The Council may on the recommendation of the CCIA Committee adopt
additional protocols to this Agreement which shall come into force in
accordance with the provisions of Article 37of this Agreement.

Adoption of Protocols

ARTICLE 35

The Schedules, Action Plans, Annexes, and any other arrangements or
agreements arising under this Agreement shall form an integral part of this
Agreement.

Supplementary Agreements or Arrangements

ARTICLE 34

Any amendments to this Agreement shall be adopted by the Council and shall
enter into force when ratified by fifty per cent of the Member States that have
ratified or acceded to the Agreement.

Page 23

128

Depository

CO-OPERATION AND FACILITATION PROGRAMME

SCHEDULE I

DONE at ………………………………. this ……………… day of …………….
2007, in the English and French languages both texts being authentic.

IN WITNESS WHEREOF, the undersigned being duly authorised by their
respective Governments, have signed this Investment Agreement for the
COMESA Common Investment Area.

3. A Member State may withdraw from this Agreement by written notification
to the Secretary General who shall immediately inform all the Member States.
The Agreement shall expire for that Member State one year after the date of
such notification, provided that the rights of COMESA investors where an
investment is substantially in the process of being established or has been
established shall survive for a period of five years from such withdrawal.

2.
Notwithstanding Article 39, for ten years from the date of termination,
the Agreement shall continue to apply to investments of COMESA investors
established and acquired prior to the date of termination.

1.
This Agreement shall remain in force for a period of ten years and shall
continue in force for the same period unless terminated by consensus of
Member States.

Withdrawal and Renewal

ARTICLE 39

This Agreement and all Instruments of Ratification or Accession shall be
deposited with the Secretary General who shall transmit certified true copies
of this Agreement to all the Member States.
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(b)

(a)

Expand the number of bilateral Double Taxation Avoidance
Agreements among COMESA member States.

(iii)

Review and where possible improve the Investment
Agreement for the COMESA Common Investment Area; and
Examine the possibility of a COMESA Double Taxation
Agreement.

(v)

(vi)

SCHEDULE II

Identify target areas for technical co-operation, e.g.
development of human resources, infrastructure, supporting
industries, small and medium-sized enterprises, information
technology, industrial technology, R & D and co-ordinate
efforts within COMESA and other international organizations
involved in technical co-operation;

Promote public-private sector linkages through regular
dialogues with the COMESA business community and other
international
organizations
to
identify
investment
impediments within and outside COMESA and propose ways
to improve the COMESA investment environment;

(iii)

(iv)

Establish a COMESA database to enhance the flow of
COMESA investment data and information on investment
opportunities in COMESA:

Establish a Database for COMESA Supporting Industries
and COMESA Technology Suppliers;

(ii)

(i)

Collective initiative to:

Simplify and expedite procedures for applications and
approvals of investment projects at all levels; and

Increase transparency of Member State’s investment rules,
regulations, policies and procedures through the publication
of Such information on a regular basis and making such
information widely available;

(ii)

(i)

Individual initiative to:

In respect of the Co-operation Facilitation Programme, Member States shall
take:
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PROMOTION AND AWARENESS PROGRAMME

Conduct regular consultation among investment agencies of
COMESA on investment promotion matters;

Organize investment-related training programmes for officials of
investment agencies of COMESA;

Exchange lists of promoted sectors/industries where member
States could encourage investments from other member States and
initiate promotional activities; and

examine possible ways by which the investment agencies of
Member States can support the promotion efforts of other member
States.

2.

3.

4.

5.

2.

1.

rules, regulations and policies relating to investment;
rules on licensing conditions;
rules relating to access to domestic finance; and
rules to facilitate payment, receipts and repatriation of profits
by investors.

Undertake individual action plans to:

(i)
(ii)
(iii)
(iv)

Unilaterally reduce and eliminate restrictive investment measures
and review their investment regimes regularly towards further
liberalization. In this context, Member States may undertake
actions to liberalise, among others:

In respect of the Liberalization Programme, Member States shall:

LIBERALISATION PROGRAMME

SCHEDULE III

Organise joint investment promotion activities e.g. seminars,
workshops, inbound familiarization tours for investors from capital
exporting countries, joint promotion of specific projects with active
business sector participation.

1.

In respect of the Promotion and Awareness programme, Member States shall;
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STATE-STATE ARBITRATION

ANNEX A

Promote freer flow of capital, skilled labour, professionals and
technology among COMESA member States.

extend national treatment to all COMESA investors by 2010
in accordance with the provisions of this Agreement; and

(ii)

the name and address of the claimant and its legal representative;
for each claim, the provision(s) of this Agreement alleged to have been
breached and any other relevant provisions;
the legal and factual basis for each claim; and

(a)
(b)

(c)

(3)
At least 180 days before submitting any claim to arbitration, a potential
claimant shall deliver to the potential respondent a written notice of its
intention to submit the claim to arbitration (“notice of intention”). The notice
shall specify:

(2)
For greater certainty, a claimant may submit to arbitration a claim
referred to in Paragraph (1) that the respondent has breached an obligation
through the actions of a designated government monopoly, local or state
government or a state enterprise exercising delegated government authority.

(1)
In the event that a disputing party considers that a dispute cannot be
settled by alternative means, and all other pre-conditions for such a dispute as
required by the Agreement have been fulfilled: a Member State may submit
to arbitration under this Agreement a claim that the respondent has breached
an obligation under this Agreement, and that the claimant or its investor has
incurred loss or damage by reason of, or arising out of, that breach;

Article 2: Submission of a Claim to Arbitration

In the event of a dispute under this Agreement, the claimant and the
respondent shall seek to resolve the dispute in accordance with Article 28.
The claimant and respondent constitute the disputing parties.

Article 1: Consultation and Negotiation

3.

open up all industries for investment to COMESA investors
by 2010 in accordance with the provisions of this Agreement;
and

(i)
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the relief sought and, where appropriate, the approximate amount of
damages claimed.

(1)
The Secretary General of the COMESA Secretariat shall, within 30
days of the filing of a notice of arbitration, appoint the panel members from the

Article 6: Selection of Arbitrators

No claim may be submitted to arbitration if more than three years have
elapsed from the date on which the claimant first acquired, or should have first
acquired, knowledge of the breach alleged in the Notice of Arbitration.

Article 5: Conditions and Limitations on Consent of Each Party

Each Member State consents to the submission of a claim to arbitration under
this Agreement in accordance with its provisions.

(d)
The respondent does not waive any objection as to competence
or any argument on the merits merely because the respondent did or
did not raise an objection under this Paragraph or make use of the
expedited procedure set out in the following Paragraph.

(c)
In deciding an objection under this Paragraph, the tribunal shall
assume to be true claimant’s factual allegations in support of any claim
in the notice of arbitration. The tribunal may also consider any relevant
facts not in dispute.

(b)
On receipt of an objection under this Paragraph, the tribunal
shall suspend any proceedings on the merits, establish a schedule for
considering the objection consistent with any schedule it has
established for considering any other preliminary question, and issue a
decision or award on the objection, stating the grounds thereof.

(a)
Such objection shall be submitted to the tribunal as soon as
possible after the tribunal is constituted, and in no event later than the
date the tribunal fixes for the respondent to submit its first written
argument.

(3)
Without prejudice to a tribunal’s authority to address other objections
as a preliminary question, such as an objection that a dispute is not within a
tribunal’s competence, a tribunal shall address and decide as a preliminary
question any objection by the respondent that, as a matter of law, a claim
submitted is not a claim for which an award in favor of the claimant may be
made.

The CCIA Committee shall establish Rules of Arbitration consistent with the
provisions of this Agreement. Until the adoption of such Rules, the Rules of
Arbitration of the International Centre for Settlement of Investment Disputes in
effect on the date the claim or claims were submitted to arbitration under this
Agreement, shall govern the arbitration except to the extent modified by this
Agreement, irrespective of whether the host and home states are parties to
the ICSID Convention.

Article 4: Consent of Each Party to Arbitration

(2)
Any non-disputing Member State may make oral and written
submissions to the tribunal regarding the interpretation of this Agreement.

(1)
Unless otherwise agreed by the disputing parties, the place of
arbitration shall be at the COMESA Secretariat.

Article 7: Conduct of the Arbitration

(3)
A disputing party may contest the nomination of an arbitrator for good
cause, including real or apparent conflict of interest. Any challenges shall be
decided by the remaining two designated arbitrators. Such a challenge must
be brought as soon as practicable after information leading to the challenge is
made known to the challenging party.

(2)
A panel shall be composed of three members, with one designated as
President of the panel.

standing roster of panelists. No panel member shall be from the host or home
state.
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Article 3: Rules of Arbitration

(5)
A claim shall be deemed submitted to arbitration when the claimant’s
Notice of Arbitration is submitted to the respondents and to the COMESA
Secretariat. The CCIA Committee may establish a specific form for this
purpose and make it available through the internet and other means. The
Notice of Arbitration shall include, at a minimum, the information required in
Paragraph (3).

(4)
Provided that at least six months have elapsed since the events giving
rise to the claim, and all other pre-conditions for such a dispute as required by
the Agreement have been fulfilled, a claimant may formally submit a Notice of
Arbitration to the respondent Stateand to the COMESA Secretariat.

The CCIA Committee may establish a specific form for this purpose and make
it available through the Internet and other means.

(d)

Page 28

131

(3)
The CCIA Committee may establish and make available to the public a
standard form for applying for sta/tus as amicus curiae. This may include
specific criteria which will help guide a tribunal in determining whether to
accept a submission in any given instance.

(2)
The submissions shall be provided in English, French or Potugesesor
in the principal language of the host state, and shall identify the submitter and
any Party, other government, person, or organization, other than the
submitter, that has provided, or will provide, any financial or other assistance
in preparing the submission.

(1)
The tribunal shall have the authority to accept and consider amicus
curiae submissions from a person or entity that is not a disputing party (the
“submitter”).

Article 8: Amicus Curiae

(7)
A tribunal may order an interim measure of protection to preserve the
rights of a disputing party, or to ensure that the tribunal’s jurisdiction is made
fully effective, including an order to preserve evidence in the possession or
control of a disputing party or to protect the tribunal’s jurisdiction. A tribunal
may not order attachment or enjoin the application of a measure alleged to
constitute a breach of the relevant parts of this Agreement. The protection of
the public welfare and public interests shall be considered when any interim
measures are requested.

(6)
A respondent may not assert as a defense, counterclaim, right of setoff, or for any other reason that the claimant has received or will receive
indemnification or other compensation for all or part of the alleged damages
pursuant to an insurance or guarantee contract.

(5)
When it decides a respondent’s objection under Paragraph (3), the
tribunal may, if warranted, award to the prevailing disputing party reasonable
costs and attorneys’ fees incurred in submitting or opposing the objection. In
determining whether such an award is warranted, the tribunal shall consider
inter alia whether either the claimant’s claim or the respondent’s objection was
frivolous, and shall provide the disputing parties a reasonable opportunity to
comment.

(4)
In the event that the respondent so requests within 45 days after the
tribunal is constituted, the tribunal shall decide on an expedited basis an
objection under Paragraph (3) or any objection that the dispute is not within
the tribunal’s competence. The tribunal shall suspend any proceedings on the
merits and issue a decision or award on the objection(s), stating the grounds
thereof, no later than 150 days after the date of the request. However, if a
disputing party requests a hearing, the tribunal may take an additional 30 days
to issue the decision or award. Regardless of whether a hearing is requested,
a tribunal may, on a showing of extraordinary cause, delay issuing its decision
or award by an additional brief period of time, which may not exceed 30 days.
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(4)
Confidential business information or information that is privileged or
otherwise protected from disclosure under a Member State’s law shall, if such
information is submitted to the tribunal, be protected from disclosure in
accordance with the following procedures:

(3)
Nothing in this section requires a respondent to disclose confidential
business information or information that is privileged or otherwise protected
from disclosure under a Member State’s law or to furnish or allow access to
information that it may withhold in accordance with this Agreement.

(2)
The tribunal shall conduct all hearings open to the public and shall
determine, in consultation with the disputing parties and the Secretariat the
appropriate logistical arrangements. However, any disputing party that intends
to use information designated as confidential business information or
information that is privileged or otherwise protected from disclosure under a
party’s law in a hearing shall so advise the tribunal. The tribunal shall make
appropriate arrangements to protect the information from disclosure.

all orders, awards, and decisions of the tribunal.

pleadings, memorials and briefs submitted to the tribunal by a
disputing party and any written submissions submitted pursuant
to this Annex or the Rules of Arbitration;

(d)

(f)

the notice of arbitration;

(c)

minutes or transcripts of hearings of the tribunal, where
available; and

any settlement agreement resulting from alternative dispute
resolution processes;

(b)

(e)

the notice of intention;

(a)

(1)
Subject to Paragraphs (2) and (4), the claimant and respondent shall,
after sending the following documents to the other disputing party, promptly
transmit them to the Secretariat which shall make them available to the public
including by Internet:

Article 9: Transparency of Arbitral Proceedings

(4) Amicus curiae submissions may relate to any matter covered by this
Agreement that is relevant to the claim before the tribunal.
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agree to resubmit complete and redacted documents with
corrected designations in accordance with the tribunal’s
determination and Sub-paragraph (c). In either case, the other
disputing party shall, whenever necessary, resubmit complete
and redacted documents which either remove the information
withdrawn under Sub-paragraph (d)(i) by the disputing party that
first submitted the information or redesignate the information
consistent with the designation under Sub-paragraph (d)(ii) of
the disputing party that first submitted the information.

ii)

A tribunal, at the request of a disputing party or on its own initiative, may
appoint one or more experts to report to it in writing on any factual issue
concerning environmental, health, safety or other matters raised in a

Article 10: Expert Reports

(5)
Nothing in this Agreement authorizes a respondent to withhold from the
public information required to be disclosed by its laws.

withdraw all or part of its submission containing such
information; or

i)

(d)
the tribunal shall decide any objection regarding the designation
of information claimed to be confidential business information or
information that is privileged or otherwise protected from disclosure
under a Member State’s law. If the tribunal determines that such
information was not properly designated, the disputing party that
submitted the information may:

(c)
a disputing party shall, at the same time that it submits a
document containing information claimed to be confidential business
information or information that is privileged or otherwise protected from
disclosure under a Member State’s law, submit a redacted version of
the document that does not contain the information. Only the redacted
version shall be provided to the non-disputing party and made public in
accordance with Paragraph (1); and

(b)
any disputing party claiming that certain information constitutes
confidential business information or information that is privileged or
otherwise protected from disclosure under a Member State’s law shall
clearly designate the information at the time it is submitted to the
tribunal;

(a)
subject to Sub-paragraph (d), neither the disputing parties nor
the tribunal shall disclose to the non-disputing party or to the public any
confidential business information or information that is privileged or
otherwise protected from disclosure under a Member State’s law where
the disputing party that provided the information clearly designates it in
accordance with Sub-paragraph (b);
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the nature of the order sought; and
the grounds on which the order is sought.

b)
c)

assume jurisdiction over, and hear and determine together, all or
part of the claims;
assume jurisdiction over, and hear and determine one or more
of the claims, the determination of which it believes would assist
in the resolution of the others; or

instruct a tribunal previously established to assume jurisdiction
over, and hear and determine together, all or part of the claims,
provided that that tribunal shall decide whether any prior hearing
shall be repeated.

a)

b)

c)

(4)
Where a tribunal established under this Article is satisfied that two or
more claims that have been submitted to arbitration have a question of law or
fact in common, and arise out of the same events or circumstances, the
tribunal may, in the interest of fair and efficient resolution of the claims, and
after hearing the disputing parties, by order:

(3)
Unless the Secretary General of the COMESA Secretariat finds within
30 days after receiving a request under Paragraph (2) that the request is
manifestly unfounded, a separate tribunal shall be established under this
Article by the Secretary General solely to consider the issue of consolidation.

the names and addresses of all the disputing parties sought to
be covered by the order;

a)

(2)
A disputing party that seeks a consolidation order under this Article
shall deliver, in writing, a request to the Secretary General of the COMESA
Secretariat and to all the disputing parties sought to be covered by the order
and shall specify in the request:

(1)
Where two or more claims have been submitted separately to
arbitration under this Agreement and the claims have a question of law or fact
in common and arise out of the same events or circumstances, any disputing
party may seek a consolidation order.

Article 11: Consolidation

proceeding. The tribunal shall consider any terms or conditions relating to
such appointments that the disputing parties may suggest.
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the nature of the order sought; and

the grounds on which the order is sought.

b)

c)

restitution of property from a Member State, in which case the
award shall provide that the respondent may pay monetary
damages and any applicable interest in lieu of restitution.

b)

A tribunal may not award punitive damages.

(5)
Subject to Paragraph (6), a disputing party shall comply with an award
without delay.

(4)
An award made by a panel tribunal shall have no binding force except
between the disputing parties and in respect of the particular case.

(3)

b)
an award of monetary damages and any applicable interest shall
provide that the sum be paid to the investment.

a)
an award of restitution of property shall provide that restitution
be made to the investment; and

(2)
Subject to Paragraph (1), where a claim is submitted to arbitration on
behalf of an investment:

A tribunal may also award costs and attorneys’ fees in accordance with the
applicable arbitration rules.

monetary damages and any applicable interest against a
Member State; and

a)

(1)
Where a tribunal makes a final award against a respondent, the tribunal
may award, separately or in combination, only:

Article 12: Awards

(6)
On application of a disputing party, a tribunal established under this
Article, pending its decision under Paragraph (4), may order that the
proceedings of another tribunal be stayed, unless the latter tribunal has
already adjourned its proceedings.

the name and address of the claimant;

a)

(5)
Where a tribunal has been established under this Article, a claimant
that has submitted a claim to arbitration and that has not been named in a
request made under Paragraph (2) may make a written request to the tribunal
that it be included in any order made under Paragraph (4), and shall specify in
the request:
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b)

the COMESA Court of Justice has rejected an appeal.

a)
90 days have elapsed from the date the award was rendered
and no disputing party has commenced a proceeding to appeal the
award; or

A disputing party may not seek enforcement of a final award until:

List of national authority contact points for Member States for the purposes of
registering an investment under Article 12

ANNEX B

(6)
A tribunal decision not taken to appeal shall have the same final and
binding status.

(5)
The decision on appeal shall be final and binding and not subject to
further appeal or judicial review.

(4)
The CCIA Committee shall establish, at it first meeting, the timelines for
the appellate process.

(3)
The appeal must be filed within 60 days of the decision being
appealed.

(2)
The appellate process shall apply, mutatis mutandis, the rules of
procedure for the arbitration tribunals, subject to such moficiations as required
by this Agreement.

(1)
A Member State may appeal to the COMESA Court of Justice, within
60 days, a panel decision on the basis of procedural irregularity, an error of
law or a material and manifest error of fact. Such appeals shall proceed in
accordance with Annex A. No other appeal or arbitration review process shall
be applicable to arbitrations under this Agreement.

Article 13: Appellate process

(7)
Each Party shall provide for the enforcement of an award in its territory
and make the appropriate legal proceedings available for this purpose.

(6)
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ANNEX C

Temporary Exclusion List for Member States pursuant to Articles 1(14) and 18
of the Agreement

ANNEX D

Sensitive List for Member States pursuant to Articles 1(13) and 18 of the
Agreement
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p.3

The preparation of the SADC Model BIT Template has been undertaken in an interactive process by a
drafting committee consisting of representatives form Malawi, Mauritius, Namibia, South-Africa and
Zimbabwe, with technical support provided by Mr Howard Mann, Senior International Law Advisor,
International Institute for Sustainable Development (IISD). Representatives from Angola, Botswana,
Mozambique and the Seychelles also participated in the ﬁnal drafting committee meeting of May
2012. The SADC Secretariat facilitated the process. The SADC Model BIT Template was supported
by the EU funded FIP Project and the Deutsche Gesellschaft für Internationale Zusammenarbeit
(GIZ) GmbH on behalf of the German Government.

To support these roles, each article is accompanied by a commentary after the proposed text. The
commentary forms an integral part of the ﬁnal product.

Given the above, the SADC Model BIT is not intended to be and is not a legally binding document.
Rather, it provides advice to governments that they may consider in any future negotiations they
enter into relating to an investment treaty. It also provides an educational tool for officials, and may
serve as the basis of training sessions for SADC government officials.

The development of the SADC Model Bilateral Investment Treaty Template has taken place under
the overall goal of the SADC Protocol on Finance and Investment to promote harmonization of the
Member States’ investment policies and laws. For the purposes of this project, the speciﬁc goal was
to develop a comprehensive approach from which Member States can choose to use all or some
of the model provisions as a basis for developing their own speciﬁc Model Investment Treaty or
as a guide through any given investment treaty negotiation. Inclusion of any given provision in this
document does not mean every individual State has endorsed it. Each Member State will ultimately
be responsible for its choice of clauses and the ﬁnal result of any particular BIT negotiation.
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 5HÁHFW GHYHORSPHQW JRDOV RI WKH 6$'& 0HPEHU 6WDWHV ERWK LQ JHQHUDO WHUPV DQG
VSHFLÀFDOO\LQUHODWLRQWR)',

Although there are several arbitrations that have rejected this approach and it has been
the subject of much academic and other professional criticism, it continues to be used in
some instances. This includes in decisions made as recently as in 2010 and 2011. As a
result, the preamble set out above is crafted to:

In these circumstances, there have been several instances where arbitral tribunals have
examined the preamble of a given treaty and found only references to the promotion of
investment and the provision of investor rights under the treaty. As a result, the preamble
has been held to establish a presumption that the sole purpose of the treaty is the
protection of the investor in order, presumably, to attract higher levels of investment. This
KDVOHGWRVHYHUDOLQVWDQFHVZKHUHDUELWUDWRUVKDYHVSHFLÀFDOO\KHOGWKDWWKLVFUHDWHVD
presumption in favour of broader over narrower rights for the investor, fewer and more
limited rights for government regulatory activity in relation to an investment, and an overall
presumption of investor-friendly interpretations.

The preamble of an international agreement of any type provides an introduction to the
goals and thinking of the drafters of the agreement. It also provides an introduction for
WKRVHZKRPD\LQWHUSUHWDQGDSSO\WKHWUHDW\DWDODWHUGDWH2ISULPDU\VLJQLÀFDQFHIURP
this perspective is the role arbitrators may look to a preamble to play as they interpret and
apply the treaty in an arbitration context between an investor and a State.

Commentary

UU

Have agreed as follows:

Seeking an overall balance of the rights and obligations among the State Parties, the investors, and
the investments under this Agreement;

Reaffirming the right of the State Parties to regulate and to introduce new measures relating to
investments in their territories in order to meet national policy objectives, and—taking into account
any asymmetries with respect to the measures in place—the particular need of developing countries
to exercise this right;

Understanding that sustainable development requires the fulﬁlment of the economic, social and
environmental pillars that are embedded within the concept;

Seeking to promote, encourage and increase investment opportunities that enhance sustainable
development within the territories of the State Parties;

Recognizing the important contribution investment can make to the sustainable development of the
State Parties, including the reduction of poverty, increase of productive capacity, economic growth,
the transfer of technology, and the furtherance of human rights and human development;

Desiring to strengthen the bonds of friendship and cooperation between the State Parties;

Preamble
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UU

The paragraph on the right to regulate and the recognition of asymmetry issues, with
PRGLÀFDWLRQ IRU WKH EURDGHU VXEMHFW PDWWHU KHUH LV GUDZQ IURP WKH :RUOG 7UDGH
2UJDQL]DWLRQ·V :72  *HQHUDO $JUHHPHQW RQ 7UDGH LQ 6HUYLFHV *$76  ZKLFK RI FRXUVH
has all developed countries as State Parties. This should enhance its acceptability in
a north–south negotiating context. At least in some measure, asymmetry is part of the
policy mix for developing States’ development policy building. This preamble recognizes
such asymmetries as part of this mix for international investment law purposes, which
RYHUODSVZLWK0RGHRIWKH*$76+HQFHWKHUHLVDVWURQJFRUUHODWLRQEHWZHHQWKHWZR
DQGWKHSURSRVHGWH[WFDQEHVHHQDVGHULYHGIURPWKHDOUHDG\DJUHHGXSRQ*$76

 %HIRFXVHGRQNH\LVVXHVDQGQRWEHFRPHDOLVWLQJRIDOORIWKHLVVXHVUHÁHFWHGLQWKH
ÀQDOWH[W

 Be balanced, as between development objectives and investor interests, so as to
preclude unintended expansive interpretation of substantive provisions in favour of
investors on the basis of the intent to protect investors expressed in the preamble, as
seen in several arbitrations.
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SPECIAL NOTE: The deﬁnition of investment is very critical and still very controversial. Three options are
included here in full: an enterprise-based deﬁnition, a closed-list asset-based approach, and an open-list
asset-based approach. These are presented in order from the least to the most expansive in terms of what
they cover. The pros and cons of each will be fully explained in the ﬁnal commentary of Article 2.

Investment

ICSID means the International Centre for Settlement of Investment Disputes, established under the
Convention on the Settlement of Investment Disputes between States and Nationals of Other States.

Host State means the State Party where the investment is located.

[and declared as the Home State at the time of registration where required under the law of the
Host State].

2. a legal or juridical person, the State Party of incorporation or registration of the investor in
accordance with the laws of that State Party

1. a natural person, the State Party of nationality or predominant residence of the investor in
accordance with the laws of that State Party

Home State means, in relation to

For the purposes of this Agreement:

ARTICLE 2 UU Deﬁnitions

UU

7KHEUDFNHWHGWH[WUHÁHFWVVLPSO\DVW\OLVWLFFKRLFHLWVLQFOXVLRQLVWHFKQLFDOO\FRUUHFWDQG
appropriate, but the text reads more directly and succinctly without the bracketed language.

0DQ\ WUHDWLHV LQFOXGH DQ REMHFWLYH DUWLFOH WR KLJKOLJKW LQ D VXFFLQFW PDQQHU ZLWKLQ WKH
substantive text, the treaty’s main goal. This gives added weight to the objective as an
interpretational guide, beyond that which is normally attributed to the preamble. The link
EHWZHHQIRUHLJQGLUHFWLQYHVWPHQW )', DQGWKHSURPRWLRQRIVXVWDLQDEOHGHYHORSPHQWLV
UHFRJQL]HGLQWKH)LQDQFHDQG,QYHVWPHQW3URWRFRO ),3 DQGRWKHU6$'&LQVWUXPHQWV,WLV
XVHGKHUHWRVXSSRUWWKHNH\REMHFWLYHRIWKH6$'&0HPEHU6WDWHVIRU)',WRFRQWULEXWH
to the development objectives of each State and the region as a whole, rather than simply
being an end in itself.

Commentary

UU

The main objective of this Agreement is to encourage and increase investments [between investors
of one State Party into the territory of the other State Party] that support the sustainable development
of each Party, and in particular the Host State where an investment is to be located.

ARTICLE 1 UU Objective
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(b) where the original maturity of the debt security is at least three years, but does not
include a debt security, regardless of original maturity, of a State or State enterprise

(a) where the enterprise is an affiliate of the investor, or

3. A debt security of an enterprise

2. An equity security of an enterprise

1. An enterprise

Investment means the following assets admitted or established in accordance with the laws and
regulations of the Party in whose territory the investment is made:

II. ASSET-BASED OPTION 1: CLOSED-LIST, EXHAUSTIVE TEST
(BASED ON CANADIAN MODEL BIT)

3. Claims to money that arise solely from commercial contracts for the sale of goods or
services by a national or enterprise in the territory of a Party to an enterprise in the territory
of another Party, or the extension of credit in connection with a commercial transaction, or
any other claims to money that do not involve the kind of interests set out in subparagraphs
(a) through (g) above.

2. Portfolio investments

1. Debt securities issued by a government or loans to a government

For greater certainty, Investment does not include:

7. Rights conferred by law or under contract, including licences to cultivate, extract or exploit
natural resources

6. Copyrights, know-how, goodwill and industrial property rights such as patents, trademarks,
industrial designs and trade names, to the extent they are recognized under the law of the
Host State

5. Claims to money or to any performance under contract having a ﬁnancial value

4. Movable or immovable property and other property rights such as mortgages, liens or
pledges

3. Loans to an enterprise

2. A debt security of another enterprise

1. Shares, stocks, debentures and other equity instruments of the enterprise or another
enterprise

Investment means an enterprise within the territory of one State Party established, acquired or
expanded by an investor of the other State Party, including through the constitution, maintenance
or acquisition of a juridical person or the acquisition of shares, debentures or other ownership
instruments of such an enterprise, provided that the enterprise is established or acquired in
accordance with the laws of the Host State[; and [registered][approved][recognized] in
accordance with the legal requirements of the Host State]. An enterprise may possess assets
such as:

I. ENTERPRISE-BASED DEFINITION
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4. Intellectual property rights, technical processes, know-how, goodwill and other beneﬁts or
advantages associated with a business operating in the territory of the Party in which the
investment is made

3. Stocks, shares and debentures of enterprises and interest in the property of such enterprises

2. Claims to money, goods, services or other performance having economic value

1. Movable and immovable property and other related property rights such as mortgages, liens
and pledges

Investment means assets admitted or established in accordance with the laws and regulations
of the Party in whose territory the investment is made, and includes:

III. ASSET-BASED OPTION 2: NON-EXHAUSTIVE ASSET-BASED TEST
(BASED ON U.S. MODEL TEXT)

OR

10. In order to qualify as an investment under this Agreement, an asset must have the
characteristics of an investment, such as the [substantial] commitment of capital or other
resources, the expectation of gain or proﬁt, the assumption of risk, and signiﬁcance for the
Host State’s development.

9. For greater certainty, an investment for the purposes of this Agreement does not include
assets that are solely in the nature of portfolio investments; goodwill; market share, whether
or not it is based on foreign origin trade, or rights to trade; claims to money deriving solely
from commercial contracts for the sale of goods or services to or from the territory of a Party
to the territory of the other Party, or a loan to a Party or to a State enterprise; a bank letter
of credit; the extension of credit in connection with a commercial transaction, such as trade
ﬁnancing; or a loan to, or debt security issued by a State Party or a State enterprise thereof.

(b) contracts where remuneration depends substantially on the production, revenues or
proﬁts of an enterprise

(a) contracts involving the presence of an investor’s property in the territory of the Party,
including turnkey or construction contracts, or concessions, or

8. Interests arising from the commitment of capital or other resources in the territory of a Party
to economic activity in such territory, such as under

7. Real estate or other property, tangible or intangible, acquired in the expectation or used for
the purpose of economic beneﬁt or other business purposes

6. An interest in an enterprise that entitles the owner to share in the assets of that enterprise
on dissolution, other than a debt security or a loan excluded from subparagraphs (3) or (4)
of this Article

5. An interest in an enterprise that entitles the owner to share in income or proﬁts of the
enterprise

(b) where the original maturity of the loan is at least three years, but does not include a loan,
regardless of original maturity, to a State enterprise

(a) where the enterprise is an affiliate of the investor, or

4. A loan to an enterprise

p.10

p.11

State Party or Party means a State that is party to this Agreement.

Portfolio investment means investment that constitutes less than 10 per cent of the shares of
the company or otherwise does not give the portfolio investor the possibility to exercise effective
management or inﬂuence on the management of the investment.

Measure means any form of legally binding governmental act directly affecting an investor or
its investment, and includes any law, regulation, procedure, requirement, ﬁnal judicial decision,
or binding executive decision [subject to the exclusion of measures of a [state][provincial]
[municipal] level government].

[Optional addition: The provisions of this Agreement shall not apply to investments owned or
controlled by State-owned enterprises or sovereign wealth funds.]

2. for a juridical person, [it is a legally incorporated enterprise under the laws of the Home State.]
[it is a legally incorporated enterprise under the laws of the Home State and is effectively
owned or controlled by a natural or juridical person of the Home State Party.][it is a legally
incorporated enterprise under the laws of the Home State, and conducts [substantial]
[substantive] business activity in the Home State Party.] [it is a legally incorporated enterprise
under the laws of the Home State, is effectively owned or controlled by a natural or juridical
person of the Home State Party and conducts [substantial][substantive] business activity in
the Home State Party.]

1. the natural person, if a dual citizen, is predominantly a resident of the Home State[, and in
any event is not a national of the Host State Party as well]

Investor means a natural person or a juridical person of the Home State Party making an
investment into the territory of the Host State Party, provided that:

Investment authorization means any government permit, authorization, licence, registration
certiﬁcate or similar legal instrument that entitles an investor to establish, expand, acquire, own
or operate an investment.

7. In order to qualify as an investment under this Agreement, an asset must have the
characteristics of an investment, such as the [substantial] commitment of capital or other
resources, the expectation of gain or proﬁt, the assumption of risk, and signiﬁcance for the
Host State’s development.

6. For greater certainty, an investment for the purposes of this Agreement does not include
assets that are solely in the nature of portfolio investment; goodwill; market share, whether
or not it is based on foreign origin trade, or rights to trade; claims to money deriving solely
from commercial contracts for the sale of goods or services to or from the territory of a Party
to the territory of the other Party, or a loan to a Party or to a State enterprise; a bank letter of
credit; or the extension of credit in connection with a commercial transaction, such as trade
ﬁnancing.

(b) concessions to search for, cultivate, extract or exploit natural resources

(a) contracts to build, operate, own/transfer, rehabilitate, expand, restructure and/or
improve infrastructure, and

5. Business concessions conferred by law or under contract, including
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² 2SWLRQLVWKHPRVWH[SDQVLYHDSSURDFKDQRSHQHQGHGDVVHWEDVHGWHVWWKDWDOORZV
most assets to be claimed as covered investments. This is the most favourable to
LQYHVWRUVDQGOHDVWSUHGLFWDEOHIRU+RVW6WDWHV0DQ\RIWKHWH[WVWKDWDGRSWWKLVDSSURDFK
XVHODQJXDJHVXFKDV´HYHU\DVVHWµDOORZLQJWULEXQDOVWRUHDGLWMXVWLQWKDWZD\ZLWKQR
OLPLWDWLRQV7KLVLVWKHDSSURDFKLQPRVWH[LVWLQJ6$'&%,7VDQGLWLVUHFRPPHQGHGWKDW

² 2SWLRQLVDFORVHGOLVWDVVHWEDVHGGHÀQLWLRQGUDZLQJRQWKH&DQDGLDQ0RGHO%,7RI
DQGVXEVHTXHQWWUHDWLHVHQWHUHGLQWRE\&DQDGD7KHOLVWVWDUWVIURPDQHQWHUSULVH
approach, but expands this to include such assets as intellectual property rights, whether
RU QRW WKH\ DUH DVVRFLDWHG ZLWK DQ H[LVWLQJ HQWHUSULVH LQ WKH +RVW 6WDWH 7KLV PL[HG
approach is broader than an enterprise-based approach, but has the virtue of setting out
DGHÀQHGDQGOLPLWHGOLVW7KXVLWLVDPLGGOHJURXQGEHWZHHQ2SWLRQVDQGLQWHUPV
RIVFRSHRIFRYHUDJHEXWVKRXOGQRWEHVHHQDVDQ´HDV\µFRPSURPLVHWH[WDVLWJRHV
RXWVLGHWKHHQWHUSULVHEDVHGDSSURDFK0DQ\RIWKHOLVWHGLWHPVFDQEHLQWHUSUHWHGLQD
very expansive manner by tribunals.

² 7KUHHRSWLRQVDUHSUHVHQWHGKHUHLQRUGHUIURPWKHPRVWVSHFLÀFDQGQDUURZO\GUDIWHGWR
the most open-ended and broadly drafted. Option 1 adopts an enterprise-based approach.
,WUHTXLUHVWKHHVWDEOLVKPHQWRUDFTXLVLWLRQRIDQHQWHUSULVHDVRQHFODVVLFDOO\DVVRFLDWHV
ZLWK)',7KHDVVHWVRIWKHHQWHUSULVHDUHWKHQLQFOXGHGDPRQJWKHFRYHUHGDVVHWVRI
WKHLQYHVWRU7KHODQJXDJHXVHGLVWDNHQLQVLJQLÀFDQWSDUWIURPWKH*$76GHÀQLWLRQRI
FRPPHUFLDOSUHVHQFHZKLFKUHTXLUHVWKHHVWDEOLVKPHQWRIDQRSHUDWLQJHQWHUSULVHLQWKH
+RVW6WDWH7KHLOOXVWUDWLYHOLVWRIDVVHWVWKDWIROORZVWKHRSHQLQJSDUDJUDSKLQ2SWLRQ
is not the test of an investment, but illustrates the types of assets an investment covered
under the treaty may own or possess.

InvestmentLVSHUKDSVWKHPRVWFRQWURYHUVLDODQGFULWLFDOLVVXHWRGHÀQH7KHGHÀQLWLRQ
ZLOOGHWHUPLQHZKLFKIRUHLJQFDSLWDOÁRZVZLOOEHFRYHUHGE\WKH$JUHHPHQW

$GGLWLRQDOGHÀQLWLRQVZLOOEHDGGHGDWWKHFRPSOHWLRQRIGUDIWLQJZKHQLWLVGHWHUPLQHG
that they are needed. Below are some commentaries on the key issues raised in the draft
GHÀQLWLRQVDERYH

)RUPDQ\GHÀQLWLRQVVXFKDV´LQYHVWRUµDQG´LQYHVWPHQWµSHUIHFWVROXWLRQVDUHLOOXVLYH
2QHVKRXOGIRFXVWKHUHIRUHRQGUDIWLQJJRRGGHÀQLWLRQVWKDWDUHFOHDUDQGFRQVLVWHQW
UDWKHUWKDQVHHNLQJSHUIHFWGHÀQLWLRQVWKDWZLOOÀWHYHU\SRVVLEOH´ZKDWLIµTXHVWLRQ

Commentary

UU

UNCITRAL Arbitration Rules means the arbitration rules of the United Nations Commission on
International Trade Law as approved at the time an arbitration is commenced pursuant to the
submission of a notice of arbitration under such Rules, including any rules or annexes speciﬁc to
investor-State arbitration processes.

Transfers means international payments and transactions in cash or electronic form.

Territory in relation to a State means the total land area of that State Party and, in relation to [a
coastal State]
, includes, in addition, the territorial sea and any maritime area
situated beyond the territorial sea that has been designated, or that may in future be designated,
under the law of
and in accordance with international law, as an area over which
may exercise rights with regard to the sea bed, subsoil or natural resources.

p.12

² 1RWDOOJRYHUQPHQWVPD\ZLVKWRIRUHFORVHDOOÁH[LELOLW\IRUIRUHLJQLQYHVWPHQWV8QGHU
WKH &RPPRQ 0DUNHW IRU (DVWHUQ DQG 6RXWKHUQ $IULFD &20(6$  DJUHHPHQW IRU
LQVWDQFHWKHVXEVWDQWLDOEXVLQHVVWHVWLVDGRSWHGEXWQRWWKHUHTXLUHPHQWIRUHIIHFWLYH
ownership and control.

² 7KHSURSRVHGWH[WVXJJHVWVRSWLRQVWRSUHFOXGHWKLVLQFOXGLQJSRVVLEOHUHTXLUHPHQWV
that the investment be legally owned or controlled by a person or business from the
+RPH6WDWHDQGRUFRQGXFWVXEVWDQWLYHEXVLQHVVLQWKH+RPH6WDWHLQRUGHUWRTXDOLI\
as an investor under the treaty.

Investor addresses the critical issues to prevent dual nationals from using the treaty to
LQYHVWEDFNLQWRKLVRUKHU+RPH6WDWHDQGWRSUHFOXGH´WUHDW\VKRSSLQJµ7KLVRFFXUVZKHQ
LQYHVWRUVDGRSWORFDWLRQDOFKRLFHVDVWKHLU+RPH6WDWHZKHUHQRVXEVWDQWLYHEXVLQHVVLV
actually done, for the sole purpose of taking advantage of investment and/or taxation
treaties. The provisions of the text seek to forestall this practice.

Investment authorization is included here due to a reference to this term in the dispute
settlement section. It relates to the scope of dispute settlement under the treaty, in
SDUWLFXODULIDQLQYHVWRU6WDWHV\VWHPLVLQFOXGHG,WPD\EHQRWHGWKDWLQWKH860RGHO
BIT, this term is used to expand the scope of investor-State arbitration under a treaty by
including any dispute related to an investment authorization within the scope of the treaty.
Thus a dispute over a regulatory interpretation in an environmental assessment could
EH FRYHUHG +RZHYHU WKH 8QLWHG 6WDWHV XVXDOO\ H[FOXGHV DOO VWDWHOHYHO DXWKRUL]DWLRQV
from this, which covers almost all of the U.S. authorizations. In the present approach,
the term is included to narrow the scope of investor-State disputes by ensuring that if any
investment law, regulation, permit or contract includes a dispute resolution clause, it must
be respected and utilized before any investor-State process can be initiated.

– The so-called Salini test,I2SWLRQRU2SWLRQLVXVHGLWLVVWURQJO\UHFRPPHQGHGWKDW
WKHWHVWRIWKHUHODWLRQVKLSRIWKHLQYHVWPHQWWRWKH+RVWHFRQRP\EHDGGHG7KLVWHVW
DULVHVIURPDUELWUDWLRQVWKDWKDYHORRNHGDWZKDWTXDOLÀHVDVDQLQYHVWPHQWXQGHUWKH
,&6,'&RQYHQWLRQFRQFOXGLQJWKDWDVVHHQLQWKHSaliniDUELWUDWLRQDZDUG´,QRUGHUWR
TXDOLI\DVDQLQYHVWPHQWXQGHUWKLV$JUHHPHQWDQDVVHWPXVWKDYHWKHFKDUDFWHULVWLFV
of an investment, such as the [substantial] commitment of capital or other resources,
WKHH[SHFWDWLRQRIJDLQRUSURÀWWKHDVVXPSWLRQRIULVNDQGDVLJQLÀFDQFHIRUWKH+RVW
6WDWH·VGHYHORSPHQWµ7KLVWH[WDSSHDUVDERYHDVSDUDJUDSKLQWKHVHFRQGRSWLRQ
DERYHDQGDVSDUDJUDSK  LQ WKH ÀQDO RSWLRQ ,W LV QRW OLNHO\ LW LV QHHGHGLQ WKH ÀUVW
option because it starts from the enterprise-based approach, but could be included for
greater certainty.

² ,WVKRXOGEHQRWHGWKDWDIDLOXUHWRLQFOXGHDEURDGHUGHÀQLWLRQGRHVQRWPHDQRWKHU
DVVHWV FDQQRW EH RZQHG E\ IRUHLJQ LQYHVWRUV RU IRUHLJQ FLWL]HQV 7KDW TXHVWLRQ WKHQ
becomes a matter for each State to determine. Rather, it simply means they will be
protected through domestic law processes and not through international treaties.

– The choice of options should, we believe, also be considered in light of the overall
objective, which is being formulated here from a developing country perspective, to
promote investment that is supportive of sustainable development, which development
SROLF\VXJJHVWVPHDQVEXVLQHVVWKDWEULQJVFRQVWUXFWLYHHFRQRPLFDQGVRFLDOEHQHÀWV

this be rejected for all future treaties in favour of Option 1 in particular.
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UU

UNCITRAL UXOHV GHÀQLWLRQ DGMXVWV IRU WKH SHQGLQJ QHJRWLDWLRQ RQ VSHFLÀF UXOHV IRU
LQYHVWRU6WDWHDUELWUDWLRQQRZXQGHUZD\DW81&,75$/DQGZRXOGDXWRPDWLFDOO\LQFOXGHDQ\
resulting updated versions.

² ´directly affectingµDVXVHGLQWKHGHÀQLWLRQPHDQVWKHPHDVXUHPXVWKDYHDGLUHFW
impact on or relation to the investment, not simply lead to some tangential or indirect
impact upon it. This is seen in several arbitrations.

MeasureLVVHWXSWRDFFRPPRGDWHGLIIHUHQWIRUPVRIJRYHUQPHQW*RYHUQPHQWVVKRXOG
choose what levels of government should be covered. Note also that a judicial decision
would be included in the list proposed. This is commonly understood to be within the
scope of investment treaties to avoid a potential major loophole.

² $ÀQDOLVVXHLVUHÁHFWHGLQWKH´RSWLRQDOµSDUDJUDSKLQWKHSURSRVHGGHÀQLWLRQRILQYHVWRU
relating to an exclusion of State-owned enterprises. This is a highly debated issue. One
can treat them the same as a private investor, which will be done by saying nothing
VSHFLÀFLQWKHWH[WUHPRYLQJWKHPIURPFRYHUDJHZLWKDWH[WVXFKDVWKDWVHWRXWDERYH
An additional option, so far untested, is to include a reference to the Santiago Principles
on the operation of sovereign wealth funds and State-owned enterprises to establish
a minimum expected standard of conduct and transparency of such enterprises, and
penalizing a failure to meet these standards with a withdrawal of coverage under the
treaty. As this is a new area of debate, the reference here can be seen as a placeholder
to allow for debate on this issue between the negotiating parties.

– The terms [substantial][substantive] are both used in the text in this regard. Substantial
KDV EHFRPH WKH PRUH FRPPRQ WHUP LQ LQYHVWPHQW WUHDWLHV LQFOXGLQJ LQ WKH ),3
6XEVWDQWLYHLVXVHGLQWKH6$'&6HUYLFHVSURWRFRODQGWKH*$767KHUHLVQRWOLNHO\WR
EHDVLJQLÀFDQWGLIIHUHQFHLQKRZWKHVHWZRWHUPVDUHLQWHUSUHWHGLQWKLVFRQWH[WDQG
both will be seen in context relative to the nature of the enterprise at issue. Both would
ensure that, for example, simply being incorporated in a State with no actual business
DFWLYLW\ ZRXOG QRW VXIÀFH WR PHHW WKH WHVW RI EHLQJ DQ LQYHVWRU IRU WUHDW\ SURWHFWLRQ
purposes.
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)RU H[DPSOH LI WZR LQYHVWRUV DUH FRPSHWLQJ IRU D PLQLQJ OLFHQFH DQG RQH DFKLHYHV WKH
licence by corruption, the other would have a possible claim under this provision for
QRWDFWLQJLQJRRGIDLWK'DPDJHVZRXOGSRWHQWLDOO\LQFOXGHDOOWKHFRVWVRIVHHNLQJWKH
investment, including possible several millions for assessments, environmental reviews,

The short draft provision suggested above does not entail any international law
FRPPLWPHQWV RQ LQYHVWPHQW OLEHUDOL]DWLRQ +RZHYHU LW GRHV HQWDLO D FRPPLWPHQW WR
apply the domestic law relating to admissions of investments in good faith. This, unless
excluded from dispute settlement, would create legal obligations under the treaty for how
the government treats a potential investor.

:KLOH WKHUH LV JURZLQJ SUHVVXUH WR LQFOXGH LQYHVWPHQW OLEHUDOL]DWLRQ JXDUDQWHHV LQWR
VXFK WUHDWLHV WKH SULPDU\ UHFRPPHQGDWLRQ KHUH DV QRWHG LV QRW WR GR VR 7KH 6$'&
),3 GRHV QRW GR VR DQG WKH YDVW PDMRULW\ RI H[LVWLQJ %,76 ZLWK D 6$'& 0HPEHU 6WDWH
GRQRWGRVR7KH'UDIWLQJ&RPPLWWHHSURSRVDOLVWRDYRLGLQFOXGLQJELQGLQJLQYHVWPHQW
OLEHUDOL]DWLRQ FRPPLWPHQWV 7KH SUHVHQW WH[W KRZHYHU GRHV LQFOXGH VSHFLÀF QRWHV WR
assist those governments that do choose to include such a commitment. Some States are
IDFLQJYHU\KHDY\SUHVVXUHXQGHUWKH(3$QHJRWLDWLRQVIRUH[DPSOHWRLQFOXGHLQYHVWPHQW
liberalization provisions.

It is also important to note at the outset of this discussion that investment liberalization
decisions take place through a State’s domestic law and policy, and not, as is often
suggested, in a treaty. Thus, not including a binding provision in a treaty does not
in any way prevent a State from taking any and all measures to fully or partially
open its investment markets, as it so wishes. +RZHYHULQFOXGLQJVXFKSURYLVLRQVLQD
treaty can legally preclude a State from later altering its domestic law as circumstances
may warrant, most notably closing a sector that is listed as open in the treaty if domestic
HFRQRPLFQHHGVVKRXOGVRUHTXLUH7KLVFDQHQWDLODVLJQLÀFDQWORVVRIGRPHVWLFFRQWURO
over one’s economy, and it is for this reason that the recommendation is not to include
such a binding provision in a treaty.

The treatment of investment liberalization provisions in an investment treaty is a highly
controversial issue. In the context of investment treaties, liberalization provisions almost
always come in the form of allowing foreign investors to receive national treatment, or
the same treatment as domestic investors, in making an investment. The commitment
is often then tailored to exclude or include certain sectors for which the commitment will
apply. This is described in more detail below. This type of provision does not mean that a
foreign investor is not subject to regulation, but rather that the regulation cannot be any
less favourable than that applied to a domestic investor.

Commentary

UU

The State Parties shall promote and admit Investments in accordance with their applicable law, and
shall apply such laws in good faith.

SPECIAL NOTE: This article replaces any other possible article on Investment Liberalization.

ARTICLE 3 UU Admission of Investments of Investors
of the Other Party
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p.16

Two additional alternatives relating to investment liberalization may be noted:

$IDLOXUHWRLQFOXGHDOORIWKHVHWKUHHHOHPHQWVSODFHVWKH+RVW6WDWHDWVLJQLÀFDQWULVNRI
an improper commitment that can seriously constrain future government measures. In
WKLVUHJDUGLWPD\EHQRWHGWKDWWKLVLVUHÁHFWLYHRIJRRGSUDFWLFH7KH1$)7$IRUH[DPSOH
includes over 100 pages of such exclusions from coverage under its investment rules. It
is normal and prudent practice for States to clearly address these issues in a treaty
text. It is also not contrary to other international law to do so.

 A list of existing or future potential measures that are excluded from the scope of the
treaty, at the national level, plus a clear statement on how any existing non-conforming
measures at subnational levels are to be treated. This exclusion list should also note
that any amendments to these measures would remain excluded as long as they are
not more inconsistent than allowed by the original exclusion.

 A list of subsectors that are excluded from the commitment

 A list of sectors included for the liberalization commitment

(YHQZLWKDOLVWLQDSSURDFKKRZHYHUSURYLVLRQVIRUH[FOXVLRQOLVWVIRUFHUWDLQVXEVHFWRUV
and for inconsistent measures would need to be included. Thus, a properly constructed
provision for investment liberalization would include three related elements:

(VWDEOLVKLQJDQLQYHVWPHQWOLEHUDOL]DWLRQFRPPLWPHQW RU´SUHHVWDEOLVKPHQWULJKWµ GRHV
QRWUHTXLUHPXFKGUDIWLQJ,QGHHGLQPRVWFDVHVLWLVVLPSO\DGGHGLQWRWKHW\SHRISRVW
establishment national treatment provision seen in draft Article 4, below. This is done
VLPSO\E\LQFOXGLQJWKHDGGLWLRQDOZRUGV´HVWDEOLVKPHQWDFTXLVLWLRQH[SDQVLRQµ7KXVLW
is critical to watch out for the inclusion of these words in any draft text presented as part
of a negotiation.

If a State does choose to adopt legally binding investment liberalization commitments, the
Drafting Committee strongly recommended that it should follow the GATS “list-in”
model.7KXVDVFKHGXOHRIOLEHUDOL]DWLRQFRPPLWPHQWVZRXOGEHUHTXLUHGIRUHDFKSDUW\
WRWKHDJUHHPHQW7KLVVWDQGVLQFRQWUDVWWRWKH1RUWK$PHULFDQ)UHH7UDGH$JUHHPHQW
1$)7$  PRGHO ZKLFK LQFOXGHV DQ RSHQHQGHG SURYLVLRQ IRU OLEHUDOL]DWLRQ VXEMHFW WR D
schedule that excludes certain sectors or subsectors.

,Q VXSSRUW RI WKH DERYH DSSURDFK WKH 'UDIWLQJ &RPPLWWHH DOVR QRWHG WKDW WKHUH DUH
VLJQLÀFDQW FDSDFLW\ FRQVWUDLQWV RQ GHYHORSLQJ FRXQWULHV WR SUHSDUH DQG QHJRWLDWH WKH
VFKHGXOHVWKDWDUHQHHGHGIRUDSURSHUOLEHUDOL]DWLRQSURYLVLRQWKXVSURGXFLQJVLJQLÀFDQW
risks of inadvertent error.

UU

)LQDOO\ WKH 'UDIWLQJ &RPPLWWHH QRWHG WKDW WKHUH DUH VLJQLÀFDQW FDSDFLW\ FRQVWUDLQWV
RQ PDQDJLQJ DQG UHJXODWLQJ LQYHVWPHQWV ZKHQ ÁRZV LQ QHZ VHFWRUV EHJLQ 7KXV LW LV
recommended that any acceptance of a liberalization provision should be tied to ensuring
WKHFDSDFLW\WRDGHTXDWHO\UHJXODWHLVSUHVHQWSULRUWRWKHFRPPLWPHQWEHFRPLQJOHJDOO\
binding. This could be part of a development package in relation to such a provision and
VKRXOGKHOSVHFXUHGHYHORSPHQWEHQHÀWVIRUWKH+RVW6WDWH

Additionally, there are related issues related to ensuring that no prohibitions on performance
UHTXLUHPHQWVDUHLQFOXGHGLQWKHWH[WZKHWKHURUQRWLQYHVWPHQWOLEHUDOL]DWLRQLVDUWLFXODWHG
LQWKHWH[W7KLVLVVSHFLÀFDOO\FRYHUHGE\DQH[FHSWLRQODWHURQIRUPHDVXUHVWRSURPRWH
development.

/LEHUDOL]DWLRQFRPPLWPHQWVFDQEHLQFOXGHGEXWVXEMHFWWRWKHULJKWRIHDFK6WDWH3DUW\
WRDOWHU WKHFRPPLWPHQWVXQLODWHUDOO\ RYHU WLPH ZLWKRXW DQ\ IRUP RI SHQDOW\ :KLOH DQ\
existing investor would remain fully protected, this would allow the termination of future
ULJKWVWRPDNHDQLQYHVWPHQWLQDQ\VSHFLÀHGVHFWRU

7KH SKUDVH ´LQ DFFRUGDQFH ZLWK WKHLU DSSOLFDEOH ODZµ LQ WKH WH[W LV XQGHUVWRRG KHUH WR
include in accordance with treaty obligations that are in force for the State.

6RPHWUHDW\WH[WVLQFOXGHZKDWDUHUHIHUUHGWRDVVWDQGVWLOORU´QREDFNVOLGLQJµFODXVHV
RQLQYHVWPHQWOLEHUDOL]DWLRQ6XFKDFODXVHZRXOGUHTXLUHD6WDWHWRQRWFORVHRUUHVWULFW
entry into a sector once it has been opened to foreign investors of the other State. It is
highly recommended that such a provision, if proposed in a negotiation, not be adopted,
as it produces the same loss of future policy space as a direct liberalization commitment.

It is possible to include an investment liberalization component, but exclude it from any
formal dispute settlement system. This reduces the risk of potential arbitration by wouldbe investors.

PART 1: COMMON PROVISIONS UU

QHJRWLDWLQJZLWKORFDOFRPPXQLWLHVHWFDQGSRVVLEO\VRPHOHYHORIORVWSURÀWV7KHUHIRUH
the above draft provision does have a legal impact, though not one of mandatory
investment liberalization.
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Sectors or subsectors to be excluded from post-establishment national treatment
obligations.]

–

(b) Unless otherwise set out in the Schedules, Paragraph 4.1 shall not apply to nonconforming measures, if any, existing at the date of entry into force of this Agreement
maintained by each State Party under its laws and regulations or any amendment or
modiﬁcation to such measures, provided that the amendment or modiﬁcation does not
decrease the conformity of the measure as it existed immediately before the amendment
or modiﬁcation. Subject to paragraph 4.3(a), treatment granted to investment once
admitted shall in no case be less favourable than that granted at the time when the
original investment was made.

Measures, including all existing non-conforming government measures, future
amendments to same, and other possible areas, including performance requirements.

–

[NOTE: The Schedules will include, to be listed on a State-by-State basis:

(a) This Article shall not apply to the measures, present or future, or sectors and activities
set out in the Schedules to this Agreement.

Non-conforming measures and excluded sectors:

(b) any multilateral or regional agreement relating to investment or economic integration in
which a State Party is participating or may participate.

(a) a bilateral investment treaty or free trade agreement [that entered into force prior to this
agreement]; or

4.4. Notwithstanding any other provision of this Agreement, the provisions of this Article shall
not apply to concessions, advantages, exemptions or other measures that may result from:

4.3.

The examination referred to in this paragraph shall not be limited to or be biased toward any
one factor.

(f) other factors directly relating to the Investment or Investor in relation to the measure
concerned.

(e) the regulatory process generally applied in relation to the measure concerned; and

(d) the aim of the measure concerned;

(c) the sector the Investor is in;

(b) its effects on the local, regional or national environment, including the cumulative effects
of all investments within a jurisdiction on the environment;

(a) its effects on third persons and the local community;

4.2. For greater certainty, references to “like circumstances” in paragraph 4.1 requires an overall
examination on a case-by-case basis of all the circumstances of an Investment including, inter alia:

4.1.
Subject to paragraphs 4.3-4.5, each State Party shall accord to Investors and their Investments
treatment no less favourable than the treatment it accords, in like circumstances, to its own investors
and their investments with respect to the management, operation and disposition of Investments in
its territory.

ARTICLE 4 UU Non-Discrimination
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Exception for formalities

p.21

Application to Agreement

The exceptions for non-conforming measures and the excluded sectors have two elements.
7KHÀUVWLVWKHFDSDFLW\WRH[FOXGHH[LVWLQJDQGIXWXUHPHDVXUHVIURPFRYHUDJHDVZHOO
DVVSHFLÀHGDFWLYLWLHVRUVHFWRUV,WHPVLQFOXGHGLQWKH6FKHGXOHVFRQVWLWXWHDSHUPDQHQW
exception from the non-discrimination obligation. The second element is a grandfathering
clause that reduces the need for States to list all existing non-conforming measures of the
central and other levels of government. This sets out an exemption for all existing non-

7KH WH[W DERYH DOVR VHWV RXW D SURSHU EDVLV IRU FRPSDULVRQ RI LQYHVWRUV ´LQ OLNH
FLUFXPVWDQFHVµ7KLVLVWRHQVXUHWKDWDEURDGYLHZLVWDNHQUDWKHUWKDQVLPSO\DQDUURZ
TXHVWLRQRIZKHWKHUWKHLQYHVWRUVDUHLQWKHVDPHRUDUHODWHGRUFRPSHWLWLYHVHFWRUDQ
approach seen in a number of earlier arbitrations. This additional text, also seen in the
&20(6$,QYHVWPHQW$JUHHPHQW &&,$ HQVXUHVWKHUHDVRQVIRUDQ\PHDVXUHVFDQEHIXOO\
FRQVLGHUHGDQGQRWMXVWWKHLUÀQDQFLDOLPSDFWV

In addition to the exclusions and limits that would be included in a schedule, there are
several exclusions from national treatment set out directly in the text of the article, most
notably the exclusion of any advantages given to an investor due to other international
agreements relating to investment. A broad approach to doing this is set out above in
SDUDJUDSK  ,Q SUDFWLFH WKLV PD\ EH PRUH LPSRUWDQW IRU DQ 0)1 WKDQ D QDWLRQDO
WUHDWPHQWSURYLVLRQEXWLWLVLQFOXGHGKHUHIRUH[WUDFHUWDLQW\

It is critical to note that the scope of coverage for post-establishment nondiscrimination is just as important to set out as the scope of any pre-establishment
rights in a treaty. Indeed, the most advanced agreements include many exceptions
to national treatment or MFN coverage post-establishment. Such inclusions and
exclusions can relate to sectors or subsectors and to existing or new measures that may
be inconsistent with the non-discrimination obligations. This is similar to what is described
LQWKHFRPPHQWDU\WR$UWLFOHLQUHODWLRQWRWKHLQFOXVLRQRISUHHVWDEOLVKPHQWULJKWV7KH
same types of exclusion lists should be created in every treaty for post-establishment
ULJKWVDVZHOO7KLVLVZKDWLVVHWRXWLQSDUDJUDSKZKLFKUHIHUVWRVHSDUDWH6FKHGXOHV

7KH WH[W DERYH LV RQ QRQGLVFULPLQDWLRQ 0DQ\ WUHDWLHV LQFOXGH WZR HOHPHQWV QDWLRQDO
WUHDWPHQW WKDW UHTXLUHV QRQGLVFULPLQDWLRQ DV EHWZHHQ GRPHVWLF DQG IRUHLJQ LQYHVWRUV
DQG 0RVW )DYRXUHG 1DWLRQ WUHDWPHQW 0)1  WKDW UHTXLUHV QRQGLVFULPLQDWLRQ EHWZHHQ
GLIIHUHQW IRUHLJQ LQYHVWRUV 7KH 'UDIWLQJ &RPPLWWHH DV H[SODLQHG PRUH EHORZ KDV
UHFRPPHQGHGDJDLQVWLQFOXGLQJDQ0)1SURYLVLRQKHUH

Commentary

UU

This Article shall constitute the deﬁnition and scope of all references to non-discrimination or
national treatment [or Most Favoured Nation treatment] for all purposes under this Agreement.
Any reference to any such term elsewhere in this Agreement shall be applied and interpreted in
accordance with this Article.

4.6.

Nothing in this Article shall be construed to prevent a State Party from adopting or maintaining a
measure that prescribes special formalities in connection with the Investments of Investors, such
as a requirement that their Investments be legally constituted under the laws or regulations of the
State Party, provided that such formalities do not materially impair the protections afforded by a
State Party to Investors of the other State Party and their Investments pursuant to this Agreement.

4.5.
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 4.2. Most Favoured Nation Treatment: Subject to paragraphs 4.4-4.6, each State
Party shall accord to Investors and their Investments treatment no less favourable than
the treatment it accords, in like circumstances, to investors of any other State and their
investments with respect to the management, operation and disposition of Investments
in its territory.

1HYHUWKHOHVVVKRXOGD0HPEHU6WDWHFKRRVHWRLQFOXGHDQ0)1SURYLVLRQWKH'UDIWLQJ
&RPPLWWHHUHFRPPHQGHGWKDWWKH0HPEHU6WDWHVKRXOGLQVHUWWKHIROORZLQJSDUDJUDSK
LQWRWKHDERYHWH[WDVSDUDJUDSKZLWKDSSURSULDWHFKDQJHVLQVXEVHTXHQWSDUDJUDSK
numbering and cross references to the remaining paragraphs:

$VQRWHG0)1WUHDWPHQWLVH[FOXGHGDERYHThe Drafting Committee noted that these
should be bilateral treaties and that, as such, they should not establish unintended
multilateralization through the MFN provision. This is even more important should a
WUHDW\LQFOXGHDSUHHVWDEOLVKPHQWULJKWIRUIRUHLJQLQYHVWRUV7KH&RPPLWWHHDOVRQRWHG
WKDW WKH 0)1 SURYLVLRQ KDV EHHQ YHU\ EURDGO\ DQG RQ VHYHUDO RFFDVLRQV XQH[SHFWHGO\
interpreted in arbitrations, making it very unpredictable in practice. This poses unnecessary
risks for States, especially developing countries.

The language in the article is limited to the management, operation and disposition of
LQYHVWPHQWV7KHVHDUHNH\WHUPVRIDUWUHODWLQJWRSRVWHVWDEOLVKPHQWSKDVHV:KDWLV
excluded are the terms referring to pre-establishment rights noted above: establishment,
acquisition and expansion. The inclusion of these words would extend the article to preestablishment rights of national treatment for investors. That said, there is some debate
DVWRZKHWKHU´H[SDQVLRQµRIDQH[LVWLQJEXVLQHVVVKRXOGEHFRQVLGHUHGDQHVWDEOLVKPHQW
process, in particular when it is the actual expansion of productive capacity as opposed to
H[SDQVLRQYLDDPHUJHURUDFTXLVLWLRQ7KLVPD\EHRQHLVVXHZKHUHVRPHÁH[LELOLW\PD\EH
warranted, when it can be so limited, and subject to any other laws such as those relating
to competition practices and consumer protection.

The inclusion of paragraph 4.6 ensures that further references to non-discrimination in the
text do not create additional or alternative, freestanding, legal obligations relating to nonGLVFULPLQDWLRQ7KLVHQVXUHVFRQVLVWHQF\DQGVKRXOGSUHYHQWXQDQWLFLSDWHGFRQVHTXHQFHV

conforming measures, including future amendments as long as the amendments are not
more discriminatory in nature. This automatic exemption can then be supplemented for
IXWXUHPHDVXUHVRUVSHFLÀFHFRQRPLFPDWWHUVE\XVLQJWKH6FKHGXOHVRSWLRQVHWRXWLQWKH
previous paragraph. This approach is drawn from the recently concluded Japan–Korea–
&KLQD,QYHVWPHQW7UHDW\
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5.1.
Each State Party shall accord to Investments or Investors of the other State Party fair and
equitable treatment in accordance with customary international law on the treatment of aliens.

Article 5: Option 1: Fair and Equitable Treatment

SPECIAL NOTE: The fair and equitable treatment provision is, again, a highly controversial provision. The
Drafting Committee recommended against its inclusion in a treaty due to very broad interpretations in
a number of arbitral decisions. It requested the inclusion of an alternative formulation of a provision on
“Fair Administrative Treatment.” Both options are now set out below.

ARTICLE 5 UU Fair and Equitable Treatment

p.22

p.23

1

Neer v Mexico, Opinion, 15 October 1926, 4 RIIA (1926) 60

7KHODQJXDJHLQWKHÀUVWSDUDJUDSKLVGHULYHGIURPWKHZHOONQRZQNeer case,1 but
XVHVWKHODQJXDJHVSHFLÀFDOO\DVRSSRVHGWRRWKHUPRUHVLPSOHUHIHUHQFHVWRWKHFDVHRU
WRFXVWRPDU\LQWHUQDWLRQDOODZ7KLVLVWREHPRUHVSHFLÀFDQGSUHFLVHLQWKHVWDQGDUGWREH
applied. A reference to customary international law, or even the customary international
law on the treatment of aliens, does not appear, as a result of some arbitral decisions and
DFDGHPLFZULWLQJVWRVXIÀFHWRUHVWUDLQDUELWUDWRUFUHDWLYLW\LQWKLVUHJDUG

7KH)(7SURYLVLRQVLQRWKHUWUHDWLHVKDYHEHFRPHYHU\EURDGO\LQWHUSUHWHGOHDYLQJPRUH
recent treaties to provide interpretational guidance in the event of future disputes. The
ODQJXDJHRQ)(7SUHVHQWHGKHUHLVWKHOHDVWOLNHO\WROHDGWRPLVFKLHIWKURXJKH[SDQVLYH
interpretations by arbitrators.

7ZRDOWHUQDWLYHVDUHVXJJHVWHGLQWKLVWH[W2QHLVEDVHGRQWKHWUDGLWLRQDOIDLUDQGHTXLWDEOH
WUHDWPHQW )(7 SURYLVLRQFRPPRQWRPDQ\%,7V7KHVHFRQGLVDQDOWHUQDWLYHIRUPXODWLRQ
that would be a new approach to addressing key issues in a more restricted and careful
PDQQHUWKDQWKH)(7WH[W

Commentary
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5.5.
State Parties will progressively strive to improve the transparency, efficiency, independence
and accountability of their legislative, regulatory, administrative and judicial processes in accordance
with their respective domestic laws and regulations.

5.4. The Investor or Investment shall have access to government-held information in a timely
fashion and in accordance with domestic law, and subject to the limitations on access to information
under the applicable domestic law.

5.3. Administrative decision-making processes shall include the right of [administrative review]
[appeal] of decisions, commensurate with the level of development and available resources at the
disposal of State Parties.

5.2. Investors or their Investments, as required by the circumstances, shall be notiﬁed in a timely
manner of administrative or judicial proceedings directly affecting the Investment(s), unless, due to
exceptional circumstances, such notice is contrary to domestic law.

5.1.
The State Parties shall ensure that their administrative, legislative, and judicial processes do
not operate in a manner that is arbitrary or that denies administrative and procedural [justice][due
process] to investors of the other State Party or their investments [taking into consideration the
level of development of the State Party].

Article 5: Option 2: Fair Administrative Treatment

5.2. For greater certainty, paragraph 5.1 requires the demonstration of an act or actions by the
government that are an outrage, in bad faith, a wilful neglect of duty or an insufficiency so far short
of international standards that every reasonable and impartial person would readily recognize
its insufficiency.
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*LYHQ WKH DERYH WKH 'UDIWLQJ &RPPLWWHH ZDV LPSUHVVHG ZLWK WKH SRWHQWLDO YLDELOLW\ RI
2SWLRQDVDUHSODFHPHQWIRUWKH)(7VWDQGDUG,WZDVEHOLHYHGWKDWWKLVZRXOGVWLOOSURYLGH
useful protection for investors, while limiting the risks of the expansive rulings associated
ZLWKWKH)(7VWDQGDUGLQDQXPEHURIDUELWUDODZDUGV

Some key elements in the approach include changing the focus of the language from
investor rights to a focus on governance standards. This should help alter the interpretational
approach in the event of an arbitration. Second, the text refers to just one part of what
RWKHUWH[WVUHIHUWRDVEHLQJLQFOXGHGLQWKH)(7FRQFHSW7KXVLWLVH[SUHVVO\QDUURZHULQ
VFRSHDQGFRYHUDJH7KLUGWKHODQJXDJHVHWVDIDLUO\KLJKVWDQGDUGRI´DUELWUDU\µFRQGXFW
E\DJRYHUQPHQWDJHQF\RUFRQGXFWWKDWDPRXQWVWR´DGHQLDOµRISURFHGXUDOMXVWLFHRU
GXHSURFHVV7KHVHDUHVLJQLÀFDQWWKUHVKROGVWREHPHWLQNHHSLQJZLWKFRQFHSWVRID
breach of natural justice.

6.2. Option 2: Fair and adequate compensation shall normally be assessed in relation to the
fair market value of the expropriated investment immediately before the expropriation took place
(“date of expropriation”) and shall not reﬂect any change in value occurring because the intended
expropriation had become known earlier. However, where appropriate, the assessment of fair and
adequate compensation shall be based on an equitable balance between the public interest and
interest of those affected, having regard for all relevant circumstances and taking account of: the
current and past use of the property, the history of its acquisition, the fair market value of the
investment, the purpose of the expropriation, the extent of previous proﬁt made by the foreign
investor through the investment, and the duration of the investment.

6.2. Option 1: The assessment of fair and adequate compensation shall be based on an equitable
balance between the public interest and interest of those affected, having regard for all relevant
circumstances and taking into account the current and past use of the property, the history of its
acquisition, the fair market value of the property, the purpose of the expropriation, the extent of previous
proﬁt made by the foreign investor through the investment, and the duration of the investment.

(c) on payment of fair and adequate compensation within a reasonable period of time.

(b) in accordance with due process of law; and

(a) in the public interest;

6.1.
A State Party shall not directly or indirectly nationalize or expropriate investments in its
territory except:

7KH DERYH WH[W DOVR XVHV WKH IDLU DQG DGHTXDWH SD\PHQW VWDQGDUG DQG UHTXLUHV
compensation to be paid in a reasonably timely manner. This text leaves open the possibility
WKDWFRPSHQVDWLRQPD\QRWDOZD\VEHIDLUPDUNHWYDOXH )09 GHSHQGLQJRQWKHRSWLRQ
FKRVHQIRUSDUDJUDSK,QHVVHQFH0HPEHU6WDWHVFDQGHWHUPLQHLIIDLUDQGDGHTXDWH
PXVWDOZD\VDQGRQO\HTXDO)09RULIDQGZKHQRWKHUIDFWRUVPD\EHFRQVLGHUHG8QGHU
2SWLRQRQYDOXDWLRQRIGDPDJHV)09LVWKHEDVLVWRXVHIRUYDOXDWLRQDQGLWLVWKHUHIRUH
WKHPRVWIDYRXUDEOHWRZDUGWKHLQYHVWRU8QGHU2SWLRQWKHUHLVDSUHVXPSWLRQ)09ZLOO

7KHVWUXFWXUHVHWRXWDERYHIROORZVPRVWUHFHQWPRGHOVLQFOXGLQJWKH&20(6$&&,$DQG
6$'&DSSURDFKHVDVZHOODVWKH&DQDGLDQDQG860RGHO%,7V9DULDWLRQVUHODWLQJWRWKH
valuation of an expropriation have been added here.

Paragraph 6.1 follows most existing models in relation to expropriation, with the exception
that the often-seen condition that an expropriation must be non-discriminatory has been
UHPRYHG7KLVLVEHFDXVHLQPDQ\LQVWDQFHVH[SURSULDWLRQVDUHVSHFLÀFDQGWDUJHWHGDQG
WKXVLQDVWULFWOHJDOVHQVHFRXOGEHGHÀQHGDVEHLQJGLVFULPLQDWRU\E\WKHLUYHU\QDWXUH,I
parties to a negotiation were to wish to reinsert this condition, it is strongly recommended
that it be tied to the obligation of non-discrimination set out in the actual treaty text,
as opposed to creating an additional stand-alone obligation just for the expropriation
tests. This is already built in with the inclusion of paragraph 4.6 in the Article on nondiscrimination.

Commentary
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6.8. The Investor affected by the expropriation shall have a right under the law of the State Party
making the expropriation to a review by a judicial or other independent authority of that State Party
of his/its case and the valuation of his/its investment in accordance with the principles set out in
this Article.

6.7.
A [non-discriminatory] measure of a State Party that is designed and applied to protect or
enhance legitimate public welfare objectives, such as public health, safety and the environment,
does not constitute an indirect expropriation under this Agreement.

6.6. A [non-discriminatory] measure of general application shall not be considered an
expropriation of a debt security or loan covered by this Agreement solely on the ground that the
measure imposes costs on the debtor that cause it to default on the debt.

6.5. This Article shall not apply to the issuance of compulsory licences granted in relation to
intellectual property rights, or to the revocation, limitation or creation of intellectual property rights,
to the extent that such issuance, revocation, limitation or creation is consistent with applicable
international agreements on intellectual property.

6.4. Awards that are signiﬁcantly burdensome on a Host State may be paid yearly over a threeyear period or such other period as agreed by the parties to the arbitration, subject to interest at the
rate established by agreement of the parties to the arbitration or by a tribunal failing such agreement.

6.3. Any payment shall be made in a freely convertible currency. Payment shall include simple
interest at the [LIBOR rate][current commercial rate of the Host State] from the date of expropriation
until the date of actual payment. On payment, compensation shall be freely transferable.

,WLVEHFDXVHRIWKHODUJHGHJUHHRIXQSUHGLFWDELOLW\RIWKH)(7VWDQGDUGWKDWWKH*RYHUQPHQW
of South Africa has developed and proposed the formulation of a different standard on fair
administrative treatment. This alternative approach seeks to avoid the most controversial
HOHPHQWV RI )(7 ZKLOH VWLOO DGGUHVVLQJ OHYHOV DQG W\SHV RI DFWLRQV E\ 6WDWHV WRZDUG DQ
LQYHVWRUWKDWVKRXOGFUHDWHDOLDELOLW\7KH'UDIWLQJ&RPPLWWHHZDVXQDQLPRXVLQEHOLHYLQJ
this could be a constructive alternative approach.

p.25

6.2. Option 3: Fair and adequate compensation shall be assessed in relation to the fair market
value of the expropriated investment immediately before the expropriation took place (“date of
expropriation”) and not reﬂect any change in value occurring because the intended expropriation
had become known earlier.
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6RPH 6WDWHV PD\ ÀQG WKLV WRR KLJK D VWDQGDUG WR EH PHDQLQJIXO WR LQYHVWRUV WRGD\
+RZHYHULWLVFOHDUWKDWWKLVZDVWKHLQWHQGHGVWDQGDUGZKHQWKHRULJLQDOWUHDWLHVZHUH
drafted and that the expansive interpretations since provided by some tribunals had not
been anticipated.
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ARTICLE 6 UU Expropriation
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UU

7KHH[FOXVLRQIRUUHJXODWRU\PHDVXUHVLQSDUDJUDSKLVVSHFLÀFDQGFOHDUUDWKHUWKDQ
leaving open possibilities for investors to argue otherwise. This is the traditional customary
LQWHUQDWLRQDOODZDSSURDFKGUDZQIURPWKHQRWLRQWKDW´SROLFHSRZHUVµPHDVXUHVDUHQRW
E\GHÀQLWLRQDFWVRIH[SURSULDWLRQ7KHWH[WLVLQVSLUHGE\WKH&20(6$&&,$DQG$6($1
texts. The 1990s and early 2000s’ texts did not include such provisions, but these types
of clauses are becoming increasingly common and should be made clear and apparent in
the treaty text. Indeed, it is likely that a failure to include such a provision now would lead
to the assumption that such a clear exclusion was not meant to be included and create the
risk that a tribunal will hold that by not excluding regulatory measures the parties meant
to include them within the scope of the expropriation article.

The exclusion of compulsory licensing measures by a State, or other removals of intellectual
SURSHUW\ ULJKWV ,35V  WKDW DUH FRQVLVWHQW ZLWK LQWHUQDWLRQDO DJUHHPHQWV RQ WKH VXEMHFW
is consistent with many, many treaties. This is especially important for medicines that
GHYHORSLQJ6WDWHVIRXJKWKDUGWRVHFXUH,35OLPLWDWLRQVIRU7KHWH[WKHUHLVUHÁHFWHGLQ
1$)7$&20(6$DQGPDQ\RWKHUDJUHHPHQWV

7KHFDOFXODWLRQRILQWHUHVWFDQEHDGLIÀFXOWLVVXH7ZRDOWHUQDWLYHVDUHSUHVHQWHG2QH
LVWKH+RVW6WDWHFRPPHUFLDOLQWHUHVWUDWH7KHVHFRQGLVDQHXWUDODOWHUQDWLYHXVLQJWKH
/RQGRQLQWHUEDQNUDWHNQRZQDV/,%257KLVUHGXFHVWKHSRWHQWLDOYRODWLOLW\IDFWRUDVZHOO
for interest rates in some States.

7KH ODQJXDJH RQ D UHDVRQDEOH WLPH SHULRG LV PHDQW WR OHDYH VRPH ÁH[LELOLW\ EXW DOVR
respond to realities on the ground, that determining compensation may take some time,
including for a negotiated agreement.

EHXVHGEXWWKH6WDWHFDQUHEXWWKHSUHVXPSWLRQRQWKHEDVLVRIWKHHTXLWDEOHFULWHULDVHW
out in the option. The State bears the burden of doing so. This provides a more balanced
DSSURDFK8QGHU2SWLRQWKHUHLVQRSUHVXPSWLRQEXW)09ZRXOGUHPDLQRQHRIVHYHUDO
IDFWRUVWRFRQVLGHURQDQHTXDOEDVLV
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7.4.
Notwithstanding any provisions of this Agreement, a State Party may require an Investor of
the other Party or its Investment, in keeping with its size and nature, to have progressive increases
in the number of senior management, executive or specialized knowledge positions that nationals
of the Host State occupy; institute training programs for the purposes of achieving the increases

7.3.
Subject to its laws, regulations and policies relating to the entry of aliens and engagement
of non-national labour or management, each State Party shall grant temporary entry to nationals of
the other State Party, employed by an Investor of the other State Party, for the purpose of rendering
services to an Investment of that Investor in the territory of the Host State Party, in a capacity that is
senior managerial or executive or requires specialized knowledge.

7.2.
A State Party may require that a majority of the board of directors, or any committee thereof,
of an Investment be of a particular nationality, or resident in the territory of the State Party, provided
that the requirement does not materially impair the ability of the Investor to exercise control over
its Investment.

7.1.
A State Party shall not require an Investor to appoint, to senior management positions for its
Investment, individuals of any particular nationality.

ARTICLE 7 UU Senior Management and Employees
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(g) make payments arising out of the settlement of a dispute by any means including
adjudication, arbitration or the agreement of the State Party to the dispute.

(f) any compensation to the investor paid pursuant to this Agreement; and

(e) remit the unspent earnings of expatriate staff of the Investment project;

(d) transfer payments for maintaining or developing the Investment project, such as funds
for acquiring raw or auxiliary materials, semi-ﬁnished products as well as replacing
capital assets;

(c) repatriate proceeds from compensation upon expropriation, the liquidation or sale of the
whole or part of the Investment including an appreciation or increase of the value of the
Investment capital;

(b) repatriate funds for repayment of loans;

(a) repatriate the capital invested and the Investment returns;

A State Party shall accord to Investors the right to:

8.2. Each State Party shall allow transfers in paragraph 8.1 to be made in a freely convertible
currency at the market rate of exchange prevailing at the time of transfer.

8.1.

ARTICLE 8 UU Repatriation of Assets

UU

3DUDJUDSKLVDQDGGLWLRQWRWKHWUDGLWLRQDOIRUPRIWKLVW\SHRIDUWLFOHDQGUHÁHFWVWKH
DGGLWLRQDO EDODQFH IRU LPSURYLQJ RSSRUWXQLWLHV IRU QDWLRQDOV RI WKH +RVW 6WDWH ,W LV QRW
PDQGDWRU\RQDQ\JLYHQLQYHVWRURU6WDWH3DUW\EXWHQVXUHVVXFKUHTXLUHPHQWVFDQEH
imposed in a transparent and legal manner.

Only these levels of employees are covered. But this may raise some issues where highly
technical but not senior management positions are at issue. This is particularly so when
labour, health and safety, and environmental risks are at issue. Allusion to this is seen in
SDUDJUDSK  RQ DGPLVVLRQ RI IRUHLJQ SHUVRQQHO DV UHJDUGV SHUVRQV ZLWK VSHFLDOL]HG
knowledge.

7KHSDUDJUDSKVHDFKDGGUHVVVSHFLÀFVHJPHQWVRIVHQLRUPDQDJHPHQWDQGSHUVRQQHO
SRVLWLRQVZLWKVSHFLÀFDOO\QXDQFHGREOLJDWLRQV7KHVHLQFOXGHVHQLRUPDQDJHPHQWWKRVH
HPSOR\HHVZLWKVSHFLDONQRZOHGJHRUVNLOOVDQGWKH%RDUGRI'LUHFWRUV

This is an article that most investors want to see, yet that must be balanced with the
XQGHUO\LQJSUHPLVHWKDW)',VKRXOGOHDGWRVNLOOVWUDQVIHUVDQGXSJUDGHDQGKLJKHUYDOXH
DGGHGSRVLWLRQVIRUQDWLRQDOVRIWKH+RVW6WDWH

Commentary

UU

set out in the preceding paragraph and to Board of Director positions; and to establish mentoring
programs for this purpose.
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8.4.

This article provides for the inclusion of the general right of an investor to repatriate its
assets, subject to prudential measures, law enforcement, tax obligations, and a general
HPHUJHQF\EDODQFHRISD\PHQWVVLWXDWLRQ,WLVFRQVLVWHQWZLWK&DQDGDDQG860RGHO%,7V
VHYHUDOUHJLRQDOH[DPSOHVDQGWKH&20(6$&&,$WH[WWKRXJKZLWKDFOHDUHUDQGVWURQJHU

Commentary

UU

(c) Where, in the opinion of a State Party that has taken such measures, it is necessary to
extend them for a further period due to the extended period of conditions described in
paragraph 4.1(a), the State Party shall offer to enter into consultations with the other
State Party with a view to seeking the minimum impact of such measures on an investor.
Such measures shall again be taken on a temporary basis so as to be eliminated as soon
as conditions permit, and in any event for a period of no longer than 12 months from their
renewal.

(b) Where such measures are taken under 4.1(a)(ii) or (iii), a State Party shall enter into
consultations with the other State Party at its request, with a view to review such
measures and seek the minimum impact of such measures on an investor.

the State Party concerned may take safeguard measures with regard to capital movements
on a temporary basis so as to be eliminated as soon as conditions permit, and in any
event as it relates to measures taken under paragraphs (ii)-(iii), for a period of not longer
than 12 months if it considers such measures to be necessary.

(iii) difficulties for macroeconomic management including monetary policy or exchange
rate policy,

(ii) external ﬁnancial difficulties, or

(i) difficulties for balance of payment purposes,

(a) Where, in the opinion of a State Party, payments and capital movements under this
Agreement cause or threaten to cause serious

Safeguard provision:

(i) the formalities required to register and satisfy the Central Bank and other relevant
authorities of a State Party.

(h) severance entitlements of employees; and

(g) social security, public retirement or compulsory savings schemes;

(f) taxation;

(e) ensuring compliance with orders or judgments in judicial or administrative proceedings;

(d) ﬁnancial reporting or record keeping of transactions when necessary to assist law
enforcement or ﬁnancial regulatory authorities;

(c) criminal or penal offences and the recovery of the proceeds of crime;

(b) issuing, trading or dealing in securities, futures, options or derivatives;

(a) bankruptcy, insolvency, or the protection of the rights of creditors;

8.3. Notwithstanding paragraphs 8.1 and 8.2, a State Party may prevent or delay a transfer
through the non-discriminatory application of its law and regulations relating to:
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UU

0DQ\DJUHHPHQWVLQFOXGHWKHLVVXHRIIXOOSURWHFWLRQDQGVHFXULW\LQWKHJHQHUDOPLQLPXP
VWDQGDUGVRIWUHDWPHQWRU)(7SURYLVLRQV:HEHOLHYHLWLVEHVWLILQFOXGHGDVDVWDQGDORQH
provision, with the compensation for breach of the standard clearly set out in the same
DUWLFOH7KLVEHWWHULGHQWLÀHVLWVVFRSHDQGOLPLWVWKHSRWHQWLDOIRUKXJHGDPDJHDZDUGV
7KHVWDQGDUGVHWRXWKHUHLVHVVHQWLDOO\WKDWRIDQ0)1VWDQGDUGDOOIRUHLJQLQYHVWRUVPXVW
receive the same level of compensation in the event of a breach of the obligation, on a
SURUDWDEDVLVIRUWKHOHYHORIORVV HJSHUFHQWRUSHUFHQWRUZKDWHYHUWKHOHYHO
PD\EH 

Commentary

UU

9.2. Investors of one State Party whose Investments in the territory of the other State Party suffer
losses as a result of a breach of paragraph 9.1, in particular owing to war or other armed conﬂict,
revolution, revolt, insurrection or riot in the territory of the Host State shall be accorded by the Host
State treatment, as regards restitution, indemniﬁcation, compensation or other settlement, no less
favourable than that which the Host State accords to investors of any third State.

9.1.
A State Party shall accord Investments of Investors of the other State Party protection and
security no less favourable than that which it accords to investments of its own investors or to
investments of investors of any third State.

ARTICLE 9 UU Protection and Security

UU

Importantly, the safeguards provision is also self-executing. In other words, once the State
taking the safeguard measure declares it to be necessary, that is the end of the matter:
subject to patent abuse, the decision cannot be challenged under the arbitration process.
+RZHYHU LQ RUGHU WR HQVXUH D FHUWDLQ OHYHO RI GLVFLSOLQH WKH 6WDWH 3DUW\ WDNLQJ VXFK
measures is compelled to consult with the other State Party after taking such measures,
or prior to their renewal if needed. This does not give a right of veto to the other State Party,
but does impose a measure of accountability in the process.

The language in the safeguards section, paragraph 8.4 of the Article, is broader than just
EDODQFHRISD\PHQWVFRQFHUQVEXWLVOLPLWHGWLPHZLVHWRWKHFRQGLWLRQVLGHQWLÀHGLQWKH
grounds for the exception, either by reference to the conditions still being in existence or
DPRQWKSHULRG7KHODQJXDJHLVGUDZQLQVLJQLÀFDQWSDUWIURPWKH-DSDQ².RUHD%,7
([DPSOHVRIWKHFLUFXPVWDQFHVLQZKLFKVXFKPHDVXUHVPLJKWEHWDNHQLQFOXGHQDWLRQDO
EDODQFH RI SD\PHQWV FULVHV ÀQDQFLDO V\VWHP FUDVKHV VXFK DV $UJHQWLQD H[SHULHQFHG
regional economic crises such as experienced in Asia, or responding to particular impacts
RIDJOREDOÀQDQFLDOFULVLV

safeguards provision to ensure the ability of States to reply to emergency situations.
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UU

Implementation of the article from most enforcement and penal perspectives is through
GRPHVWLFODZ+RZHYHUDQGWKLVLVYHU\LPSRUWDQWSDUDJUDSKPDNHVLWFOHDUWKDWDQ
investment achieved by corruption in breach of this article or of applicable domestic law is
a breach of the treaty and domestic law related to the establishment and operation of the
LQYHVWPHQWDQGWKHUHIRUHE\YLUWXHRIWKHGHÀQLWLRQRIDQLQYHVWPHQWWKDWUHTXLUHVLWWREH
made in accordance with domestic law, it is no longer a covered investment and no longer
has dispute settlement rights. This is consistent with recent arbitral decisions relating to
corruption in the making of an investment that have negated investment arbitration rights
DVDUHVXOWRIDÀQGLQJRIFRUUXSWLRQ

7KLVDUWLFOHZRXOGFUHDWHRQHFRPPRQREOLJDWLRQRQFRUUXSWLRQIRULQYHVWRUV+RVW6WDWHV
DQG+RPH6WDWHVLQVWHDGRIVHSDUDWHDUWLFOHVIRUHDFKVXFKDFWRU7KHPDLQREOLJDWLRQ
DJDLQVWFRUUXSWLRQLVGHULYHGIURPWKH81DQG2(&'FRQYHQWLRQVRQEULEHU\EXWFORVHV
a loophole that allows payments to be made to a family member or business associate
LQVWHDGRIGLUHFWO\WRDSROLWLFLDQRUVHQLRURIÀFLDO

Commentary

UU

10.4. The State Parties to this Agreement, consistent with their applicable law, shall prosecute
and where convicted penalize persons that have breached the applicable law implementing
this obligation.

10.3. A breach of this article by an Investor or an Investment is deemed to constitute a breach of the
domestic law of the Host State Party concerning the establishment and operation of an investment.

10.2. Investors and their Investments shall not be complicit in any act described in Paragraph 10.1,
including incitement, aiding and abetting, and conspiracy to commit or authorization of such acts.

10.1. Investors and their Investments shall not, prior to the establishment of an Investment or
afterwards, offer, promise or give any undue pecuniary or other advantage, whether directly or
through intermediaries, to a public official of the Host State, or a member of an official’s family
or business associate or other person in close proximity to an official, for that official or for a third
party, in order that the official or third party act or refrain from acting in relation to the performance
of official duties, in order to achieve any favour in relation to a proposed investment or any licences,
permits, contracts or other rights in relation to an Investment.

This article carries forward the anti-corruption idea to issues of fraud and misrepresentation
in the making of an investment. It is consistent with recent arbitral decisions that have
found material fraud and misrepresentation by investors in the information provided to
a State in the making of an investment. In essence, it sets out clearly an obligation for
honesty and plain dealing in making investments.

Commentary

UU

12.5. Nothing in this Article shall be construed to prevent a State Party from otherwise obtaining
or disclosing information in connection with the equitable and good faith application of its domestic
law or in connection with disputes between the Investor and the State regarding the Investment.

12.4. The actual or potential Host State Party may make such information available to the public in
the location where the Investment is to be located, subject to other applicable law and the redaction
of conﬁdential business information. The State Party shall protect any conﬁdential business
information from any disclosure that would prejudice the competitive position of the Investor or
the Investment.

12.3. A material breach of paragraph 12.2 by an Investor or an Investment is deemed to constitute a
breach of the domestic law of the Host State concerning the establishment, acquisition, management,
operation and disposition of Investments.

12.2. The actual or potential Host State shall have the right to timely and accurate information in
this regard. An Investor shall not commit fraud or provide false or misleading information provided
in accordance with this Article.

12.1. An Investor shall provide such information to an actual or potential Host State as that
State Party may require concerning the Investment in question and the corporate history and
practices of the Investor, for purposes of decision making in relation to that Investment or solely for
statistical purposes.

ARTICLE 12 UU Provision of Information

UU

7KLVDUWLFOHLVGUDZQIURPWKH6$'&),3DVZHOODVVHYHUDORWKHULQYHVWPHQWWUHDWLHV7KLV
seeks only to establish an obvious legal obligation and does not go beyond what would
EHLQWKHGRPHVWLFODZRIWKH+RVW6WDWH7KLVLVRUVKRXOGEHDEDVLFH[SHFWDWLRQRIDOO
parties. It also means that an investor cannot plead a provision of this agreement as a legal
excuse for not complying with the domestic law, though it may seek damages afterwards if
the law is inconsistent with a protection in this agreement.

Commentary

UU

Investors and Investments shall comply with all laws, regulations, administrative guidelines and
policies of the Host State concerning the establishment, acquisition, management, operation and
disposition of investments.
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ARTICLE 10 UU Common Obligation against Corruption
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UU

3DUDJUDSK  HVWDEOLVKHV WKH VDPH SHQDOW\ IRU IUDXG DQG PLVUHSUHVHQWDWLRQ DV IRU
FRUUXSWLRQ EXW VHWV D VWDQGDUG RI ´PDWHULDOµ WR DYRLG VHYHUH SHQDOWLHV IRU de minimus
HUURUVRULQFRQVHTXHQWLDOPLVUHSUHVHQWDWLRQVLQWKHFRXUVHRI´VHOOLQJµWKHLQYHVWPHQWWR
WKHJRYHUQPHQW0DWHULDOLVDOHJDOVWDQGDUGWKDWUHTXLUHVDÀQGLQJWKDWWKHLQIRUPDWLRQZDV
relied on as part of, but not solely, in the making of relevant decisions by the government.
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(b) accessible to the local communities, or other areas with potentially affected interests,
in an effective and sufficiently timely manner so as to allow comments to be made to
the Investor, Investment and/or government prior to the completion of the Host State
processes for establishing an Investment.

(a) public [including via the Internet] and

Investors or their Investments shall make the environmental and social impact assessments:

2

The precautionary principle is deﬁned in Article 15 of the Rio Declaration on Environment and Development as
follows: “In order to protect the environment, the precautionary approach shall be widely applied by States according
to their capabilities. Where there are threats of serious or irreversible damage, lack of full scientiﬁc certainty shall
not be used as reason for postponing cost-effective measures to prevent environmental degradation.”

:KHUHWKHGRPHVWLFODZLVVXIÀFLHQWO\GHYHORSHGVXFKVXSSOHPHQWLQJZLOOQRWEHQHHGHG
+RZHYHUZKHUHWKHGRPHVWLFODZPD\IRUVRPHUHDVRQEHLQVXIÀFLHQWGXHWRWKHQDWXUH
or size of the project being new for example, gaps can be made up by reference to the

This obligation is consistent with domestic law in virtually every State today. It reiterates
WKHQHHGIRUFRPSOLDQFHE\LQYHVWRUVDQGVXSSOHPHQWVWKHGRPHVWLFODZRIWKH+RVW6WDWH
where this may be necessary.

Commentary

UU

13.4. Investors, their Investments and the Host State authorities shall apply the precautionary
principle2 to their environmental impact assessment and to decisions taken in relation to a proposed
investment, including any necessary mitigating or alternative approaches to the Investment, or
precluding the Investment if necessary. The application of the precautionary principle by Investors
and Investments shall be described in the environmental impact assessment.

13.3.

13.2. The impact assessments required under paragraph 13.1 shall include assessments of the
impacts on the human rights of the persons in the areas potentially impacted by the investment,
including the progressive realization of human rights in those areas.

13.1. Investors or their Investments shall comply with environmental and social assessment
screening criteria and assessment processes applicable to their proposed investments prior to their
establishment, as required by the laws of the Host State for such an investment [[or the laws of
the Home State for such an investment][or the International Finance Corporation’s performance
standards on Environmental and Social Impact Assessment], whichever is more rigorous in relation
to the Investment in question.]

ARTICLE 13 UU Environmental and Social Impact Assessment
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UU

(QYLURQPHQWDOPDQDJHPHQWV\VWHPVFDQDVVLVWLQHQVXULQJWKDWGRPHVWLFHQYLURQPHQWDO
ODZVDUHLQIDFWFRPSOLHGZLWK%XWWKH\JREH\RQGWKLVWRUHTXLUHRQJRLQJHQYLURQPHQWDO
diligence and improvement. This basic component of all environmental management
standards is important in many respects, including as an answer to potential investors
that may seek environmental law stabilization clauses, which are increasingly understood
DVLQDSSURSULDWHGHVSLWHRQJRLQJUHTXHVWVE\VRPHLQYHVWRUV

7KLVDUWLFOHUHÁHFWVJRRGLQGXVWU\SUDFWLFHLQHQYLURQPHQWDOPDQDJHPHQWDQGSODQQLQJ,W
GRHVQRWFUHDWHDRQHVL]HÀWVDOOREOLJDWLRQEXWUDWKHUDQREOLJDWLRQWKDWLVVFDOHGWRWKH
nature and size of the investment, in accordance with international standards (such as ISO
 DQGJRRGEXVLQHVVSUDFWLFH7KXVWKHREOLJDWLRQKHUHLVÁH[LEOHDQGSUDFWLFDEOH

Commentary

UU

14.4. Environmental management plans shall include provision for the continued improvement
of environmental management technologies and practices over the life of the Investment. Such
improvements shall be consistent with applicable laws, but shall strive to exceed legally applicable
standards and always maintain high levels of environmental performance consistent with best
industry practice.

14.3. A closure fund to ensure that resources are available to implement the decommissioning
plan shall be established and maintained by the Investor or its Investment in accordance with good
industry practice for such funds.

14.2. Emergency response and decommissioning plans shall be included, and regularly reviewed
and updated in the environmental management system process, and made accessible to the Host
State and the public.

14.1. Investments shall, in keeping with good practice requirements relating to the size and nature
of the Investment, maintain an environmental management system consistent with recognized
international environmental management standards and good business practice standards.

ARTICLE 14 UU Environmental Management and Improvement

UU

,QWHUQDWLRQDO )LQDQFH &RUSRUDWLRQ·V VWDQGDUGV RU WKH ODZ DSSOLFDEOH WR WKH SURSRVHG
LQYHVWPHQW ZHUH LW WR EH ORFDWHG LQ WKH +RPH 6WDWH 7KLV LV DQ HIIRUW WR FUHDWH D ÁRRU
standard in the event of gaps in the domestic law in relation to a given project, in particular
larger projects that may be more extensive in terms of potential impacts than previously
seen in a developing country Party. It does not, however, set any restrictions on the
DSSOLFDEOHGRPHVWLFODZZKLFKUHPDLQVWKHODZRIÀUVWUHFRXUVH
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3

These core labour standards are further elaborated, in accordance with the Declaration, in ILO Conventions
concerning freedom of association, the elimination of forced labour, the abolition of child labour and the
elimination of discrimination in the work place.
Several international environmental agreements have differentiated obligations. Circumvention of an agreement
does not occur when the differentiated obligations of the Host State under an agreement are not breached.

UU

3DUDJUDSKEURDGHQVSDUDJUDSKE\LPSRVLQJDGXW\RQLQYHVWRUVDQGLQYHVWPHQWV
to respect the international human rights, environmental and labour standards adopted
E\ WKH +RVW 6WDWH WKRXJK SDUWLFLSDWLRQ LQ LQWHUQDWLRQDO DJUHHPHQWV 7KHVH DUH HDVLO\
LGHQWLÀDEOH,WVHWVVXFKLQWHUQDWLRQDODJUHHPHQWVDVDÁRRUIRUWKHLUFRQGXFWHYHQLIQRW
fully incorporated into domestic law. These are not open-ended obligations, but derive
H[SUHVVO\IURPWKHDFWRUUDWLÀFDWLRQRIDQDJUHHPHQWE\WKH+RVW6WDWHRU+RPH6WDWHLQ
certain circumstances

)RUODERXUVWDQGDUGVWKH,/2'HFODUDWLRQVHWVRXWZKDWDUHFRQVLGHUHGDVWKHPLQLPXP
global standards, or core labour standards. Almost all States have subscribed to these
minimum standards. There is no evident rationale for any investor to operate in a manner
WKDQ GHQLHV WKHVH VWDQGDUGV JLYHQ WKH WULSDUWLWH QDWXUH RI WKH SURFHVV E\ ZKLFK ,/2
standards are adopted, as between government, industry and labour.

6HQWHQFH  RI SDUDJUDSK  WKHQ FRPHV EDFN WR WKH 5XJJLH FRQFHSW WKDW LQYHVWRUV
DOVRVKRXOGQRWEHFRPSOLFLWLQEUHDFKHVRIKXPDQULJKWVE\RWKHUV&RPSOLFLW\LVDOHJDO
VWDQGDUGWKDWUHTXLUHVVRPHIRUPRIGLUHFWDIÀOLDWLRQRUGHOLEHUDWHIDLOXUHWRDFWLQWKHIDFH
RIKXPDQULJKWVDEXVHV&RPSOLFLW\GRHVQRWJHQHUDOO\LQFOXGHVLPSO\SD\LQJWD[HVRURWKHU
FRPSOLDQFHZLWKODZDEVHQWVSHFLÀFIDFWRUVWKDWPLJKWLQIRUPWKHLQYHVWRURULQYHVWPHQW
of human rights abuses related to such acts.

3DUDJUDSK  EHJLQV ZLWK WKH FRQFHSW RI 3URI -RKQ 5XJJLH DV 81 6HFUHWDU\*HQHUDO
6SHFLDO5HSUHVHQWDWLYHRQ%XVLQHVVDQG+XPDQ5LJKWVRQWKHFRUSRUDWHGXW\WRUHVSHFW
human rights. The second sentence then makes this an obligation on the investors.

Commentary

UU

15.3. Investors and their investments shall not [establish,] manage or operate Investments in a
manner inconsistent with international environmental, labour, and human rights obligations binding
on the Host State or the Home State, whichever obligations are higher.

15.2. Investors and their investments shall act in accordance with core labour standards as
required by the ILO Declaration on Fundamental Principles and Rights of Work, 1998.3

15.1. Investors and their investments have a duty to respect human rights in the workplace
and in the community and State in which they are located. Investors and their investments shall
not undertake or cause to be undertaken acts that breach such human rights. Investors and their
investments shall not assist in, or be complicit in, the violation of the human rights by others in the
Host State, including by public authorities or during civil strife.

ARTICLE 15 UU Minimum Standards for Human Rights,
Environment and Labour

p.36

p.37

$OWHUQDWLYHO\WKHSURYLVLRQFRXOGEHSKUDVHGDVDUHTXLUHPHQWIRUDQLQYHVWPHQWWRZDLYH
any right to claim forum non conveniens or a similar jurisdictional bar, but this may be
PRUHGLIÀFXOWWRDSSO\LQSUDFWLFHWKDQDJRYHUQPHQWDOPHDVXUHWKDWSUHYHQWVWKHXVHRI
the doctrine in the circumstances envisioned here.

7KLVDUWLFOHUHTXLUHV+RPH6WDWHVWRUHVWULFWWKHXVHRIVXFKSURFHGXUDORUMXULVGLFWLRQDO
constraints as seen in the forum non conveniens rule, or similar rules, that impede
hearings on the merits of cases relating to investor acts or decisions. Such measures by
WKH+RPH6WDWHZLOOLQWXUQDOORZSHUVRQVLQWKH+RVW6WDWHWRVXHLQWKH+RPH6WDWHIRU
the impacts of decisions made by the investor.

Commentary

UU

17.2. Home States shall ensure that their legal systems and rules allow for, or do not prevent
or unduly restrict, the bringing of court actions on their merits before domestic courts relating to
the civil liability of Investors and Investments for damages resulting from alleged acts, decisions or
omissions made by Investors in relation to their Investments in the territory of the Host State.

17.1. Investors and Investments shall be subject to civil actions for liability in the judicial process
of their Home State for the acts, decisions or omissions made in the Home State in relation to the
Investment where such acts, decisions or omissions lead to signiﬁcant damage, personal injuries or
loss of life in the Host State.

ARTICLE 17 UU Investor Liability

UU

The transfer pricing issue in paragraph 16.2 is a major factor in protecting government
revenues from improper internal corporate practices that reallocate costs and expenses
WRUHGXFHRUDYRLGWD[HVLQWKH+RVW6WDWH)RUGHYHORSLQJFRXQWULHVZLWKOHVVFDSDFLW\WR
PRQLWRU VXFK SUDFWLFHV WUDQVIHU SULFLQJ FDQ KDYH D VLJQLÀFDQW LPSDFW RQ WD[ UHYHQXHV
&ODULW\KHUHFDQHVWDEOLVKFOHDUH[SHFWDWLRQVDVZHOODVWKHSRVVLELOLW\RIFODLPVDJDLQVWWKH
FRPSDQ\ZKHQRWKHUGRPHVWLFODZVPD\QRWEHVXIÀFLHQWO\FOHDU

7KLV DUWLFOH VKRXOG QRW EH UHTXLUHG EXW VDGO\ WKH SUDFWLFHV RI PDQ\ PXOWLQDWLRQDO
companies still make it necessary. The article would set a basic level of expectation of
corporate conduct and governance.

Commentary

UU

16.2. Investors and their investments shall ensure that all transactions with related or affiliated
companies shall be arms length transactions at fair market price. Investors and their investments
shall not undertake any transfer pricing practices between themselves or any other related or
affiliated companies.

16.1. Investments shall meet or exceed national and internationally accepted standards of
corporate governance for the sector involved, in particular for transparency and in the application of
internationally accepted accounting standards.

ARTICLE 16 UU Corporate Governance Standards
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UU

7KH'UDIWLQJ&RPPLWWHHUHFRJQL]HGWKHQHHGIRUFDUHIXODWWHQWLRQWREHSDLGWRWKHQDWLRQDO
implementation of this obligation, should it be adopted. New legislation or regulation
concerning access to domestic courts and/or the jurisdiction of domestic courts may be
QHHGHGE\0HPEHU6WDWHVGHSHQGLQJRQFXUUHQWMXULVGLFWLRQDOUXOHVLQHDFKVWDWH6SHFLÀF
training for this purpose may be needed for governments in the region.

The above does not in any way create a determination of any liability of the investor. It
simply terminates a jurisdictional barrier invented in a different era by courts operating
under very different circumstances. This would ensure that an investor can be held liable
IRUWKHLPSDFWVLQIRUHLJQFRXQWULHVRILWVGHFLVLRQVLQWKH+RPH6WDWH7KHOHJDOSURFHVV
RIWKH+RPH6WDWHWRJHWKHUZLWKWKHVWDQGDUGDQGEXUGHQRISURRIHWFZRXOGFRQWLQXHWR
apply to the proceedings. This is the same approach as is currently applied, for example,
LQWKH(XURSHDQ8QLRQ
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UU

Payments by investors to the government, which may be in the form of taxes, rents, royalties,
HWFDUHVLPLODUO\VXEMHFWWRLQFUHDVHGGHPDQGVIRUWUDQVSDUHQF\7KH([WUDFWLYH,QGXVWU\
Transparency Initiative is one application of this principle. This article again adopts a protransparency position in this regard.

There is a growing concern for transparency in contract negotiation that many developing
countries and international organizations are now responding to. Indeed, many now
VHH WKLV DV RQH RI WKH PRVW LPSRUWDQW LQJUHGLHQWV LQ WKH ÀJKW DJDLQVW FRUUXSWLRQ 7KLV
article sets out the principle of transparency and an expectation that both investors and
governments will act on this expectation.

Commentary

UU

18.5. Conﬁdential business information shall be redacted from contracts made public in accordance
with this Article.

18.4. The State Party that is the recipient of payments or party to an investment-related contract
shall [have the right to] make the payments and contracts available to the public, including through
an Internet site freely accessible to the public.

18.3. Where feasible, such contracts and payments shall be made available on an Internet website
freely accessible by the public.

18.2. Investors or their investments shall make public in a timely manner all payments made to
a government related to the establishment or right to operate of an Investment, including all taxes,
royalties and similar payments.

18.1. Investors or their investments shall make public in a timely manner all contracts related to
the establishment or right to operate an Investment made by the Investor or the Investment with a
government in the Host State.

ARTICLE 18 UU Transparency of Contracts and Payments

p.38

p.39

20.1. In accordance with customary international law and other general principles of international
law, the Host State has the right to take regulatory or other measures to ensure that development in
its territory is consistent with the goals and principles of sustainable development, and with other
legitimate social and economic policy objectives.

ARTICLE 20 UU Right of States to Regulate

UU

7KHRSHQLQJZRUGVRISDUDJUDSKHQVXUHWKDWFRQVHTXHQFHVUHODWHGWRFRUUXSWLRQDQG
IUDXGUHPDLQXQGHUWKHGLUHFWLRQRIWKRVHVSHFLÀFDUWLFOHV

The second method of enforcement is by creating a monetary liability in domestic courts
RIWKH+RVW6WDWHIRUDEUHDFKRIWKHWUHDW\REOLJDWLRQVE\DQLQYHVWRU7KLVLVDUJXDEO\WKH
PRVWHIIHFWLYHPHWKRGRIDOODVLWGRHVQRWUHO\RQJRYHUQPHQWRIÀFLDOVRUFDSDFLW\7KH
initiation of a complaint against an investor does not, of course, presume its guilt, simply
that the matter can be tried and damages assessed if the breach is proven.

2QHLVVXHWKDWIUHTXHQWO\DULVHVLQUHODWLRQWRLQFOXGLQJREOLJDWLRQVRQLQYHVWRUVLQ%,7VLV
WKHLUHQIRUFHPHQW+HUHWKHLVVXHLVDGGUHVVHGLQWZRZD\V7KHÀUVWLVPDNLQJLWFOHDU
that such breaches can and should be taken into account in any dispute settlement
SURFHHGLQJV LQLWLDWHG XQGHU WKH DJUHHPHQW 7KLV LQFOXGHV D VSHFLÀF SURYLVLRQ DOORZLQJ
counterclaims by States, the subject of inconclusive discussions under other treaties.

Commentary

UU

19.4. In accordance with the domestic law of the Home State, the Host State, including political
subdivisions and officials thereof, private persons, or private organizations, may initiate a civil action
in domestic courts of the Home State against the Investor, where such an action relates to the speciﬁc
conduct of the Investor, and claims damages arising from an alleged breach of the obligations set out
in this Agreement.

19.3. In accordance with its applicable domestic law, the Host State, including political subdivisions
and officials thereof, private persons, or private organizations, may initiate a civil action in domestic
courts against the Investor or Investment for damages arising from an alleged breach of the
obligations set out in this Agreement.

19.2. A Host State may initiate a counterclaim against the Investor before any tribunal established
pursuant to this Agreement for damages or other relief resulting from an alleged breach of
the Agreement.

19.1. Subject to any other speciﬁc directions under this Agreement as to the consequences of a
breach of an obligation, where an Investor or its Investment is alleged by a State Party in a dispute
settlement proceeding under this Agreement to have failed to comply with its obligations under
this Agreement, the tribunal hearing such a dispute shall consider whether this breach, if proven, is
materially relevant to the issues before it, and if so, what mitigating or off-setting effects this may
have on the merits of a claim or on any damages awarded in the event of such award.

ARTICLE 19 UU Relation to Dispute Settlement
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(b) seek to enhance productive capacity, increase employment, increase human resource
capacity and training, research and development including of new technologies,
technology transfer and other beneﬁts of investment through the use of speciﬁed
requirements on investors made at the time of the establishment or acquisition of the
investment and applied during its operation.

(a) support the development of local entrepreneurs, and

Notwithstanding any other provision of this Agreement, a State Party may

7KHVHSURYLVLRQVDUHGHYHORSHGLQSDUWIURPWKHH[LVWLQJ6$'&),3DQGLQSDUWIURPRWKHU
UHJLRQDOO\ EDVHG DJUHHPHQWV &ROOHFWLYHO\ WKH\ SURYLGH D VLJQLÀFDQW H[FOXVLRQ IURP WKH
GLVFLSOLQHV RI WKH $JUHHPHQW IRU PHDVXUHV VSHFLÀFDOO\ WDNHQ WR SURPRWH GHYHORSPHQW
ZLWKLQWKH+RVW6WDWH·VHFRQRP\

Commentary

UU

21.3. Notwithstanding any other provision of this Agreement, a State Party may take measures
necessary to address historically based economic disparities suffered by identiﬁable ethnic or
cultural groups due to discriminatory or oppressive measures against such groups prior to the
signing of this Agreement.

21.2.

21.1. Notwithstanding any other provision of this Agreement, a State Party may grant preferential
treatment in accordance with their domestic legislation to any enterprise so qualifying under the
domestic law in order to achieve national or sub-national regional development goals.

ARTICLE 21 UU Right to Pursue Development Goals

UU

The broader goal is restated in paragraph 20.2, again ensuring that some of the
predilections of arbitrators to view investment treaties purely as investor rights would be
untenable under the present approach. In view of the broad obligations in BITs, it is useful
WRUHDIÀUPWKH+RVW6WDWH·VULJKWWRUHJXODWHLQYHVWPHQWVLQWKHSXEOLFLQWHUHVW

7KLVDUWLFOHFRQÀUPVWKDWWKHWUHDW\GRHVQRWDOWHUWKH+RVW6WDWH·VEDVLFULJKWWRUHJXODWH
but without eliminating all the effects of the investor protections. It should be read with
PRUHVSHFLÀFDUWLFOHVWKDWHQDEOHSHUIRUPDQFHUHTXLUHPHQWVWREHLPSRVHGDQGFDUHIXOO\
GHÀQHWKHQRQGLVFULPLQDWLRQDQGH[SURSULDWLRQUXOHVIRUH[DPSOH$OORIWKHVHSURYLVLRQV
are intended to work together.

Commentary

UU

20.3. For greater certainty, non-discriminatory measures taken by a State Party to comply with its
international obligations under other treaties shall not constitute a breach of this Agreement.

20.2. Except where the rights of a Host State are expressly stated as an exception to the obligations
of this Agreement, a Host State’s pursuit of its rights to regulate shall be understood as embodied
within a balance of the rights and obligations of Investors and Investments and Host States, as set
out in this Agreement

p.40

p.41

UU

Of note, the above text includes a note suggesting the removal of this provision from the
SXUYLHZRIDQLQYHVWRU6WDWHDUELWUDWLRQSURFHVVLIRQHLVDGRSWHG7KH'UDIWLQJ&RPPLWWHHKDV
not recommended the inclusion of an investor-State arbitration process, but recognizes that
6WDWHVPD\FKRRVHLQVRPHFLUFXPVWDQFHVWRGRVRKHQFHWKLVLVLQFOXGHGWRHQVXUHDWWHQWLRQ
LVGUDZQWRWKLVTXHVWLRQLQWKHHYHQWD6WDWHGRHVFKRRVHWKLVGLUHFWLRQ

A provision to preclude the lowering of environmental and related standards, labour standards,
DQGKXPDQULJKWVVWDQGDUGVLQRUGHUWRDWWUDFWRUPDLQWDLQLQYHVWPHQWVZDVÀUVWLQFOXGHG
LQ1$)7$·V&KDSWHULQ+RZHYHULWZDVGRQHLQDQRQOHJDOO\ELQGLQJPDQQHU7KH
text above sets out a mandatory obligation not to lower such standards in order to attract or
PDLQWDLQLQYHVWPHQW7KH6$'&),3LQFOXGHVDVLPLODUSURYLVLRQLQPDQGDWRU\ODQJXDJHDVZHOO
hence this approach has already been adopted region-wide.

Commentary

UU

[22.3. This Article is not subject to the dispute settlement process set out in the investor-State
dispute settlement process of this Agreement.]

22.2. The State Parties recognize that it is inappropriate to encourage investment by relaxing
domestic environmental and labour legislation. Accordingly, the State Parties shall not waive
or otherwise derogate from, or offer to waive or otherwise derogate from, such legislation as an
encouragement for the establishment, maintenance or expansion in its territory of an Investment. If
a State Party considers that the other State Party has offered such an encouragement, it may request
consultations with the other State Party.

22.1. Each State Party has the right to establish its own levels of domestic environmental protection
and development policies and priorities, and labour laws and standards, and to adopt or modify such
laws, standards and policies. In the exercise of this right, each State Party shall strive to ensure that
it provides for high levels of environmental and labour protection, taking into account internationally
accepted standards, and shall strive to continue to improve their standards.

ARTICLE 22 UU Obligations of States on Environment
and Labour Standards

UU

3DUDJUDSKFDSWXUHVWKH%ODFN(FRQRPLF(PSRZHUPHQWW\SHRIPHDVXUHVWKDWDUHVHHQLQ
many southern African States. It is derived from South African investment treaty language.

3DUDJUDSKLVSDUWO\IURPWKH),3EXWKDVEHHQH[SDQGHGWRHQVXUHWKDWSHUIRUPDQFH
UHTXLUHPHQWV PD\ EH LPSRVHG RQ IRUHLJQ LQYHVWRUV LQ RUGHU WR SURPRWH WKH VRFLDO DQG
HFRQRPLF EHQHÀWV WKDW DUH RIWHQ DVFULEHG WR )', 7KLV SURYLVLRQ GRHV QRW LPSRVH DQ\
SHUIRUPDQFHUHTXLUHPHQWVEXWGRHVHQDEOHDJRYHUQPHQWWRUHTXLUHWKHPZLWKRXWIHDURI
potential claims that they are in breach of the agreement, in particular the non-discrimination
SURYLVLRQ&RPELQHGWKHVHDUWLFOHVZLOOKHOSUHLQIRUFHWKHULJKWRI6WDWHVWRXWLOL]HSHUIRUPDQFH
UHTXLUHPHQWREOLJDWLRQVZKHQLPSRVHGDWWKHRXWVHWRIDQLQYHVWPHQW

3DUDJUDSKLVGHULYHGIURPWKH),3
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UU

,QDGGLWLRQWKHDUWLFOHDOORZV+RPH6WDWHVWRUHTXLUHWKDWLWVLQYHVWRUVZKRVHHNWRPDNH
an investment under the treaty comply with the obligations contained herein as a condition
RI6WDWHÀQDQFLQJRULQVXULQJRIWKHLQYHVWPHQW7KLVJLYHVVRPHVSHFLÀFUHVSRQVLELOLW\WR
WKH+RPH6WDWHIRUWKHFRQGXFWRILWVLQYHVWRUVZKHUHJRYHUQPHQWDOIDFLOLWLHVDUHEHLQJ
used to support the investor. The concluding paragraph on assistance is intended to apply
LQDGHYHORSHGGHYHORSLQJ6WDWHFRQWH[W)RUDVRXWKVRXWKFRQWH[WRQHPLJKWFRQVLGHU
including a sentence on the exchange of best practices in the implementation of this
article instead.

7KLV DUWLFOH VHWV RXW WKH REOLJDWLRQ WR SURPRWH LQYHVWPHQW DQG SURSRVHV VRPH VSHFLÀF
WRROVWKDWPD\ZLWKWKHDJUHHPHQWRIWKHSDUWLHVEHXVHGWRGRVR,WLVDPLQLPDOÀUVW
step in this direction.

Investment treaties are often styled as investment promotion and protection treaties. But
they contain few if any provisions relating to the promotion of investment or to reviewing
the effectiveness of the treaty in doing so.

Commentary

UU

23.4. [State Party X shall provide technical assistance to State Party B in the implementation of
this Article.]

23.3. The State Parties may provide Investment ﬁnancing and Investment guarantee facilities for
Investors from their State into the territory of the other State Party. Such facilities shall, if used,
promote compliance with the obligations of Investors set forth in this Agreement.

UU

The additional language on technical assistance recognizes that one of the State Parties
PD\ODFNWKHWHFKQLFDOFDSDFLW\RUUHVRXUFHVWRHQVXUHWKLVJRDOLVDFKLHYHG:KHQWKLVLV
the case and support from the other treaty partner may be available, the text encourages
this to be considered. As seen previously, the provision on assistance is intended to apply
LQDGHYHORSHGGHYHORSLQJ6WDWHFRQWH[W)RUDVRXWKVRXWKFRQWH[WRQHPLJKWFRQVLGHU
including a sentence on the exchange of best practices in the implementation of this
article instead.

At the same time, the obligation is removed from the investor-State dispute settlement
process, if such a process is included in the treaty. If there is no investor-State provision
then this paragraph can be removed.

This article aims to promote transparency for the information that should be available to
investors about the investment making process. It sets out a binding obligation in relation
to laws and regulations and a best efforts obligation in relation to policies and other
administrative measures. This division recognizes that some forms of information may be
more accessible than others on a short-term basis for implementation, while seeking to
ensure that higher levels of transparency are brought into place as capacity is available.

Commentary

UU

24.5. [State Party X shall provide technical assistance to State Party B in the implementation of
this Article.]

24.4. [This Article shall not be subject to the investor-State dispute settlement process.]

24.3. Nothing in this Agreement shall require a State Party to furnish or allow access to any
conﬁdential or proprietary information, including information concerning particular Investors or
Investments, the disclosure of which would impede law enforcement or be contrary to its domestic
laws protecting conﬁdentiality.

24.2. Each State Party shall endeavour to promptly publish, or otherwise make publicly available,
its policies and administrative guidelines or procedures that may affect investment under
this Agreement.

23.1. The State Parties shall cooperate in the promotion of investment by their Investors into
the territory of the other Party. Such cooperation may include joint investment promotion events,
tours with industrial leaders and investors, technology promotion, and other measures designed to
promote investment.

23.2. The State Parties shall exchange information with respect to the investment opportunities,
laws and regulations for foreign investors in their territories.

24.1. Each State Party shall promptly publish, or otherwise make publicly available, its laws and
regulations of general application as well as international agreements that may affect the Investments
of Investors of the other State Party.

p.45
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3DUDJUDSKLVGUDZQIURP$UWLFOH;;RIWKH*$77DQGLVDOVRUHÁHFWHGLQWKH&20(6$
&&,$DQGRWKHUELODWHUDODJUHHPHQWV+RZHYHULWLVPRUHVSHFLÀFDOO\GUDIWHGWRPDNHFOHDU
WKDWQRFRPSHQVDWLRQLVUHTXLUHGWREHSDLGWRDQLQYHVWRUIRUWKHW\SHVRIPHDVXUHVVHW
out therein as long as they are taken in good faith. This avoids a situation, for example,

This article combines a number of exceptions issues seen in various regional and bilateral
DJUHHPHQWV(DFKLVFRQVLGHUHGLQRUGHU

Commentary

UU

25.6. Nothing in this Agreement requires a State Party to furnish or allow access to any information,
the disclosure of which it determines to be contrary to its national security interests.

25.5. Nothing in this Agreement shall apply to a State Party’s measures that it considers necessary
for the fulﬁlment of its obligations with respect to the maintenance or restoration of international
peace or security, or the protection of its national security interests.

25.4. Nothing in this Agreement shall apply to non-discriminatory measures of general application
taken by any public entity in pursuit of monetary and related credit policies or exchange rate policies.
This paragraph shall not affect a State Party’s obligations under Article 8 [Repatriation of Assets].

25.3. Nothing in this Agreement shall apply to taxation measures, subject to the continued
application of Article 6 [Expropriation].

(c) ensuring the integrity and stability of a State Party’s ﬁnancial system.

(b) the maintenance of the safety, soundness, integrity or ﬁnancial responsibility of ﬁnancial
institutions; and

(a) the protection of investors, depositors, ﬁnancial market participants, policy-holders,
policy-claimants, or persons to whom a ﬁduciary duty is owed by a ﬁnancial institution;

25.2. For greater certainty, nothing in this Agreement shall be construed to oblige a State Party to
pay compensation if it adopts or maintains reasonable measures for prudential reasons, such as:

(d) to protect the environment.

(c) for the conservation of living or non-living exhaustible natural resources; and

(b) to protect human, animal or plant life or health;

(a) to protect public morals and safety;

25.1. [Subject to the requirement that such measures are not applied in a manner that would
constitute a means of arbitrary or unjustiﬁable discrimination pursuant to Article [4]] Nothing
in this Agreement shall be construed to oblige a State Party to pay compensation for adopting or
enforcing measures taken in good faith and designed and applied:

ARTICLE 25 UU Exceptions

p.46

UU

7KH H[FOXVLRQV UHODWLQJ WR QDWLRQDO VHFXULW\ DUH LQVSLUHG E\ WKH 86 0RGHO %,7 DQG
VXEVHTXHQW86WUHDWLHV7KH\DUHVHOIH[HFXWLQJKHUHPHDQLQJWKDWDVVRRQDVD6WDWH
declares this exception, it is binding and not subject to arbitral review. This removes the
review of this issue from any dispute settlement process. This self-executing approach is
seen in the U.S. treaties.

3DUDJUDSKUHODWHVWRD JHQHUDOH[FHSWLRQIRUÀQDQFLDO DQGH[FKDQJHUDWHSROLFLHV
again as a complement to the safeguards provision relating to the repatriation of assets.

3DUDJUDSKFRQFHUQVDEURDGH[FOXVLRQIRUWD[DWLRQPHDVXUHV7KLVLVRQHDSSURDFK
seen in investment treaties, and is very clearly stated. Another approach is to make this
subject to review by the Parties themselves in the event of an arbitration. This is used in
the U.S. treaties now. It allows the Parties to the treaty to determine if a measure is a valid
tax measure or not, a determination which, if agreed upon, becomes determinative. If the
two State Parties do not agree, however, the issue falls back to the arbitration tribunal to
determine.

3DUDJUDSKUHODWHVWRPHDVXUHVWRHQVXUHWKHVWDELOLW\DQGLQWHJULW\RIWKHÀQDQFLDO
system. The notion of prudential measures in this text is intended to relate to the technical
XVHRIWKDWWHUPLQUHODWLRQWRWKHÀQDQFLDOVHFWRURQO\,WPD\EHVHHQDVFRPSOHPHQWDU\WR
the provision on safeguards measures enabling certain limitations on the export of assets
by an investor.

:HDUHQRWDZDUHRIVXFKDJHQHUDOSURYLVLRQEHLQJXVHGWRGDWHLQDQLQYHVWPHQWDUELWUDWLRQ
DQG WKHUH UHPDLQV VRPH GRXEW DV WR LWV HIÀFDF\ 1RQHWKHOHVV PDQ\ DJUHHPHQWV QRZ
contain this or similar text.

7KHUROHRIDQRQGLVFULPLQDWLRQSURYLVR LQVTXDUHEUDFNHWVDWWKHEHJLQQLQJRIWKHWH[W 
KHUHLVXQFOHDUWKRXJKLWLVDOZD\VLQFOXGHGLQVXFKIRUPXODWLRQVGHULYHGIURPWKH*$77
Yet this would negate any application of a general exception such as this to the national
WUHDWPHQW RU 0)1 SURYLVLRQV 0RUHRYHU PDQ\ PHDVXUHV PD\ OHJLWLPDWHO\ GLIIHUHQWLDWH
EHWZHHQ LQYHVWRUV LQ D UHJLRQ RU LQ VLPLODU VHFWRUV +HQFH LW LV FRQVLGHUHG YLWDO WKDW LI
such introductory language is included, it should be made clear, again, that this is to be
understood as per the article on non-discrimination and not as creating a new or different
standard for non-discrimination. This, as noted previously, is done through the use of
paragraph 4.6 in the text above.

ZKHUHDPHDVXUHLV´PDGHOHJDOµE\YLUWXHRISD\LQJFRPSHQVDWLRQ+HQFHWKHWHVWLVQRW
RQHRIEHLQJDEUHDFKRIWKHWUHDW\RUQRWEXWDPRUHUHÀQHGDQGVSHFLÀFVWDWHPHQWWKDW
WKH FRYHUHG PHDVXUHV VLPSO\ GR QRW UHTXLUH FRPSHQVDWLRQ ZKHQ WDNHQ LQ D bona ﬁde
manner. The addition of the last subparagraph is to ensure that the environment is clearly
LQFOXGHGDVRSSRVHGWRVLPSO\LPSOLHGE\YLUWXHRIWKHRWKHUWHUPVRUE\UHIHUHQFHWR:72
dispute settlement decisions. This makes the provision complete and express, rather than
implied.
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UU

7KHVHFRQGVLWXDWLRQLVZKHUHWKHDFWXDOEHQHÀFLDORZQHURIWKHLQYHVWRULVIURPDWKLUG
State not a party to the treaty and the investor does not actually carry on substantial
EXVLQHVV DFWLYLW\ LQ WKH SXWDWLYH +RPH 6WDWH 7KLV LV LQFOXGHG KHUH RXW RI D VHQVH RI
FDXWLRQGXHWRWKHPXOWLSOHRSWLRQVVHWRXWIRUGHÀQLQJDQLQYHVWRUXQGHUWKHWUHDW\,ID
VXEVWDQWLDO RU VXEVWDQWLYH  EXVLQHVV WHVW LV DGRSWHG WKHUH SDUDJUDSK  DERYH ZLOO QRW
likely be needed. The paragraph is designed to act as a barrier to formal incorporation
EHLQJWKHVROHWHVWRIZKHWKHUDQLQYHVWRULVSURSHUO\WREHFRYHUHGE\WKHWUHDW\EHQHÀWV
DQGWKXVWRSUHYHQWVLPSO\IRUXPVKRSSLQJWRDFKLHYHWKHEHQHÀWVRIWKHWUHDW\

This article has become a common feature of investment treaties. As set out here, it
provides for two types of situations where a State Party may exercise its right to deny an
LQYHVWRU WKH EHQHÀWV RI WKH WUHDW\ LQFOXGLQJ DFFHVV WR DQ\ GLVSXWH VHWWOHPHQW EHQHÀWV
7KHÀUVWLVZKHUHD6WDWH3DUW\GRHVQRWKDYHGLSORPDWLFUHODWLRQVZLWKWKH+RPH6WDWHRI
WKHDFWXDOEHQHÀFLDORZQHURIWKHLQYHVWRUPDNLQJWKHSXWDWLYHLQYHVWPHQWRUWKHDFWXDO
EHQHÀFLDORZQHULVIURPD6WDWHVXEMHFWWRHFRQRPLFVDQFWLRQVE\WKH+RVW6WDWH3DUW\

Commentary

UU

26.2. Subject to prior notiﬁcation and consultation with the other State Party, a State Party may
at any time deny the beneﬁts of this Agreement to an investor of another Party that is an enterprise
of such Party and to investments of such investors if investors of a non-Party own or control the
enterprise and the enterprise has no substantial business activities in the territory of the Party under
whose law it is constituted or organized.

(b) adopts or maintains measures with respect to the non-Party that prohibit transactions
with the enterprise or that would be violated or circumvented if the beneﬁts of this
Agreement were accorded to the enterprise or to its investments.

(a) does not maintain diplomatic relations with the non-Party, or

UU

This article seeks to give an ongoing, active life to the Agreement beyond the risk of
DUELWUDWLRQV IRU DOOHJHG EUHDFKHV RI WKH WUHDW\ EHLQJ FRPPHQFHG ,W UHTXLUHV WKH 6WDWH
3DUWLHVWRFRQVLGHUYDOXHDQGHIIHFWLYHQHVVRIWKHDJUHHPHQWHYHU\ÀYH\HDUVDQGHQDEOHV
WKH DGRSWLRQ RI DGMXVWPHQWV LI QHHGHG 7KLV KDV EHHQ IRXQG LQ D QXPEHU RI &DQDGLDQ
investment treaties, and is also included in the review mechanisms in broader economic
cooperation or trade agreements with investment chapters.

Commentary

UU

27.2. The State Parties may adopt joint measures in order to improve the effectiveness of
this Agreement.

27.1. The State Parties shall meet every ﬁve years after the entry into force of this Agreement to
review its operation and effectiveness, including the levels of investment between the Parties.

p.49

26.1. A Party may at any time deny the beneﬁts of this Agreement to an investor of another Party
that is an enterprise of such Party and to investments of such investor if investors of a non-Party own
or control the enterprise and the denying Party:
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28.14. No claims under this provision may be commenced if more than three years have elapsed
from the date on which the Investor ﬁrst acquired, or should have ﬁrst acquired, knowledge of the
breach alleged in the arbitration claim and knowledge that the Investor has incurred loss or damage;
or one year from the conclusion of the request for local remedies initiated in the domestic courts.

28.4. A State Party may not submit a claim to arbitration seeking damages for an alleged breach of
this Agreement on behalf of an Investor or Investment

28.6. If within the periods speciﬁed in paragraph 28.5 the necessary appointments have not been
made, either State Party may, in the absence of any other agreement, invite the President of the
International Court of Justice to make any necessary appointments. If the President is a national of
either State Party or if he or she is otherwise prevented from discharging the said function, the VicePresident shall be invited to make the necessary appointments. If the Vice-President is a national of
either State Party or if he or she, too, is prevented from discharging the said function, the Member of
the International Court of Justice next in seniority who is not a national of either State Party shall be
invited to make the necessary appointments.

28.5. Subject to paragraphs 28.3 and 28.4, a State Party may request an arbitration [at a designated
regional arbitration center in accordance with its Rules or] under an ad hoc process in accordance
with the following rules. Within two months of the receipt of the request for arbitration, each State
Party shall appoint one member of the tribunal. Those two members shall then select a national of a
third State who, on approval by the two State Parties, shall be appointed Chairperson of the tribunal.
The Chairperson shall be appointed within two months from the date of appointment of the other
two members.

(b) unless the claimant State Party demonstrates to the tribunal established under this
Article that there are no reasonably available domestic legal remedies capable of
providing effective relief for the dispute concerning the underlying measure, or that the
legal remedies provide no reasonable possibility of such relief in a reasonable period
of time.

3DUDJUDSKVHWVRXWWKHWZRRSWLRQVIRU6WDWH6WDWHGLVSXWHVHWWOHPHQWQRWHGDERYH
a State acting on behalf of an investor and a State initiating the process in order to
resolve a dispute directly between itself and the other State Party. States have, under
customary international law, a right to make claims for damages suffered by their citizens
or businesses due to breaches of international law by a State. The provisions allowing for
D6WDWH3DUW\WRPDNHDFODLPRQEHKDOIRIDQLQYHVWRUKHUHUHÁHFWVDFRQFUHWHDSSOLFDWLRQ
of this customary law right.

3DUDJUDSKVDQGVHWRXWDUHTXLUHPHQWWRVHHNWRUHVROYHGLVSXWHVE\DPLFDEOH
means prior to resorting to a formal and binding dispute settlement process. This is very
common. Paragraph 28.2 seeks to encourage a formal mediation process and makes
it mandatory for both parties to enter into such a process if one party formally states it
GHVLUHV WR GR VR 0HGLDWLRQ LV D QRQELQGLQJ SURFHVV KHQFH D VROXWLRQ WR WKH SRWHQWLDO
dispute cannot be imposed during mediation without the consent of both State Parties.

0RVW LQYHVWPHQW WUHDWLHV LQFOXGH D 6WDWH6WDWH GLVSXWH VHWWOHPHQW SURYLVLRQ 7KH WH[W
above divides out the two possible roles of a State-State dispute settlement system: a
6WDWHFODLPLQJGDPDJHVRQEHKDOIRIDQLQYHVWRUIRUDQDOOHJHGEUHDFKRIWKHWUHDW\DQGD
´SXUHµGLVSXWHEHWZHHQWKH6WDWH3DUWLHVWKHPVHOYHVRYHUWKHLQWHUSUHWDWLRQRUDSSOLFDWLRQ
of the treaty. Importantly, the former is made subject to the same exhaustion of local
UHPHGLHVUHTXLUHPHQWVDVWKHWH[WEHORZRQLQYHVWRU6WDWHVKRXOGJRYHUQPHQWVFKRRVH
to include investor-State arbitration.

Commentary

UU

28.13. An arbitral tribunal may take such steps as are necessary, by exception, to protect conﬁdential
business information in written form or at oral hearings.

(b) for a matter concerning the interpretation or application of a provision of this Agreement
in which it is in dispute with the other State Party.

(a) unless the Investor or Investment, as appropriate, has ﬁrst submitted a claim before the
domestic courts of the Host State for the purpose of pursuing local remedies, after the
exhaustion of any administrative remedies, relating to the measure underlying the claim
under this Agreement, and a resolution has not been reached within a reasonable period
of time from its submission to a local court of the Host State, or

28.12. Procedural and substantive oral hearings shall be open to the public. This may be achieved
though live broadcasting of the hearings by Internet broadcast.

28.11. Amicus Curiae submissions: The tribunal shall have the authority to accept and consider
amicus curiae submissions from a person or entity that is not a governmental entity of either State
Party. The procedures in Schedule 4 shall apply for this purpose.

28.10. All documents relating to a notice of arbitration, the settlement or resolution of any dispute
pursuant to this Article, and the pleadings, evidence and decisions in them, shall be available to the
public, subject to the redaction of conﬁdential information.

28.9. [The tribunal shall determine its own procedure.][The tribunal shall apply the [UNCITRAL]
[ICSID] Arbitration Rules in force at the time of the submission of the dispute to arbitration, in
accordance with paragraph 28.5.]

(a) seeking damages for an alleged breach of this Agreement on behalf of an Investor or
Investment, or

28.3. Subject to the provisions of paragraph 28.4, a State Party may submit a claim to arbitration

28.2. If a dispute between the State Parties cannot thus be settled within six months of the
initiation of consultations to resolve the dispute, either State Party may request mediation of the
dispute, including through recognized institutions or the use of good offices for such purposes. Both
State Parties shall cooperate in good faith when one State Party has made such a request.

28.1. Disputes between the State Parties concerning the interpretation or application of this
Agreement should, as far as possible, be settled through the amicable means. The treaty review
mechanism in Article 26 shall be used to raise such issues in a regular meeting or through a special
ad hoc meeting convened by either State Party for this purpose.

28.8. Each State Party shall share equally the costs and expenses of the tribunal unless the tribunal
shall decide otherwise.
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28.7. The arbitral tribunal shall reach its decision by a majority of votes. Such decision shall be
binding on both State Parties.
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p.54

UU

3DUDJUDSKUHTXLUHVWKHWULEXQDOKHDULQJVWREHRSHQWRWKHSXEOLF3DUDJUDSK
sets out the exception to the previous few paragraphs, that the tribunal can take such
VWHSVDVPD\EHQHHGHGWRSURWHFWFRQÀGHQWLDOEXVLQHVVLQIRUPDWLRQIURPEHLQJSXWLQWR
WKHSXEOLF GRPDLQ )RUGRFXPHQWVWKLV FDQEHGRQHE\ UHGDFWLQJDQ\VXFKLQIRUPDWLRQ
IURPWKHSXEOLFYHUVLRQV)RURUDOKHDULQJVLWPD\PHDQKROGLQJSRUWLRQVRIDVHVVLRQLQ
camera.

Paragraph 28.11 allows for the participation of amicus curiae, either organizations or
individuals, with an interest in the case. This is now common in investor-State arbitration
and is carried over into the State-State process here as well.

3DUDJUDSKV ² DUH GUDZQ IURP WKH &20(6$ DSSURDFK DQG PRUH UHFHQW
DSSURDFKHV WR LQYHVWRU6WDWH DUELWUDWLRQ LQ WKH 86 DQG &DQDGLDQ WUHDWLHV DV ZHOO DV
RWKHUV 3DUDJUDSK  UHTXLUHV WKDW DOO WKH NH\ DUELWUDO GRFXPHQWV EH PDGH SXEOLF
Posting them on a website is the easiest way to do this.

Paragraph 28.9 sets out options that States may consider for identifying the arbitration
UXOHVWKDWZLOOEHDSSOLHGE\WKHWULEXQDOWRWKHGLVSXWH7KLVFDQEHPDGHVSHFLÀFRUOHIW
JHQHUDO,WVKRXOGEHQRWHGWKDWDWULEXQDOFDQXWLOL]HWKH,&6,'DUELWUDWLRQUXOHVZKLFKDUH
IXOO\DFFHVVLEOHDWDQ\WLPHWRWKHSXEOLFZLWKRXWKDYLQJWRXWLOL]HWKH,&6,'SURFHVVLILW
GRHVQRWZLVKWR6LPLODUO\WKH81&,75$/DUELWUDWLRQUXOHVFDQEHDGRSWHGRUDQ\RWKHU
rules, without any other impacts on the organization of the arbitration.

Paragraphs 28.5–28.8 are fairly standard paragraphs relating to the appointment and
operation of a tribunal at the international level. They ensure that the tribunal can be
appointed and become functional even if one State is recalcitrant and uncooperative.

In addition, the exhaustion of local remedies clause allows a State seeking to take a claim
on behalf of an investor or investment to argue that no local remedies are available under
which to challenge the underlying measure. A State making such a claim must show
evidence of this in order to be entitled to go directly to the international process.

3DUDJUDSKUHTXLUHVWKHH[KDXVWLRQRIORFDOUHPHGLHVE\DQLQYHVWRURULQYHVWPHQW
before a State may initiate a claim on behalf of an investor. The exhaustion of local
remedies clause means that before any claim can be taken under the dispute settlement
process set out in the treaty, the investor or investment must have sought to resolve the
GLVSXWH LQ WKH ORFDO FRXUWV RU RWKHU GLVSXWH VHWWOHPHQW SURFHVVHV DYDLODEOH LQ WKH +RVW
State. It is important to note here that the language for such a clause must be set out as
domestic proceedings relating to the measures underlying the claim under this Agreement.
6RPH WUHDWLHV KDYH SKUDVHG WKH FRQGLWLRQ DV UHTXLULQJ D FODLP FRQFHUQLQJ WKH EUHDFK
RI WKH WUHDW\ WR EH WDNHQ LQ WKH GRPHVWLF FRXUWV LI LW FDQ EH VR WDNHQ +RZHYHU PRVW
States do not allow claims for a breach of the treaty per se to be taken, but rather a claim
that the measure taken by the government is otherwise in breach of the domestic law or
constitution. This difference is important.
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Amicable Settlement of Disputes

UU

This paragraph begins the arbitration process with a preliminary step known as a Notice
of Intent to arbitrate. The Notice of Intent is the formal signal of the investor’s intent to
initiate the process if it is not otherwise resolved in an amicable fashion. The notice period
LQSUDFWLFHWRGD\UDQJHVIURPWRPRQWKV7KH'UDIWLQJ&RPPLWWHHKDVVXJJHVWHG
months here.

Commentary

UU

(d) the relief sought and the approximate amount of damages claimed.

(c) the legal and factual basis for each claim; and

(b) for each claim, the provision of this Agreement alleged to have been breached and any
other relevant provisions;

(a) the name and address of the Investor;

At least six months before submitting any claim to arbitration under this Part, an Investor shall
deliver to the Host State a written notice of its intention to submit the claim to arbitration (“Notice
of Intent”). The notice shall specify:

29.2. Notice of Intent to Arbitrate

UU

It may be noted here that the right to initiate an arbitration, if it is given, could be exercised
E\WKHLQYHVWRURUWKHLQYHVWPHQWZKLFKDUHXVXDOO\WZRGLVWLQFWOHJDOHQWLWLHV7KLVLVTXLWH
common.

It is widely accepted that prior to initiating any arbitration process, investors and/or
their investments should have a general obligation to resolve the dispute amicably. This
SDUDJUDSKVHWVRXWVXFKDUHTXLUHPHQW

Commentary

UU

In the event of an investment dispute between an Investor or its Investment (referred to as an
“Investor” for the purposes of the Investor-State dispute settlement provisions) and a Host State
pursuant to this Agreement, the Investor and the Host State should initially seek to resolve the
dispute through consultation and negotiation, which may include the use of nonbinding, third-party
mediation or other mechanisms.

29.1.

SPECIAL NOTE: The Drafting Committee was of the view that the preferred option is not to include
investor-State dispute settlement. Several States are opting out or looking at opting out of investor-State
mechanisms, including Australia, South Africa and others. However, if a State does decide to negotiate
and include this, the text below provides comprehensive guidance for this purpose. This text is drawn
primarily from the U.S. and Canadian Model BITs, other recent treaties, and existing arbitration rules. Due
to the length of the text, commentary follows each paragraph.
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(d) No more than three years have elapsed from the date on which the Investor ﬁrst
acquired, or should have ﬁrst acquired, knowledge of the breach alleged in the Notice
of Arbitration and knowledge that the Investor has incurred loss or damage, or one year
from the conclusion of the request for local remedies initiated in the domestic courts.

(c) The Investor has provided a clear and unequivocal waiver of any right to pursue and/or to
continue any claim relating to the measures underlying the claim made pursuant to this
Agreement, on behalf of both the Investor and the Investment, before local courts in the
Host State or in any other dispute settlement forum.

(ii) the Investor demonstrates to a tribunal established under this Agreement that there
are no reasonably available legal remedies capable of providing effective remedies
of the dispute concerning the underlying measure, or the legal remedies provide no
reasonable possibility of such remedies in a reasonable period of time.

(i) has ﬁrst submitted a claim before the domestic courts of the Host State for the
purpose of pursuing local remedies, after the exhaustion of any administrative
remedies, relating to the measure underlying the claim under this Agreement,
and a resolution has not been reached within a reasonable period of time from its
submission to a local court of the Host State; or

(b) the Investor or Investment, as appropriate,

(a) six months have elapsed since the Notice of Intent was ﬁled with the State Party and no
solution has been reached;

An Investor may submit a claim to arbitration pursuant to this Agreement, provided that:

29.4. Conditions for Submission of a Claim to Arbitration

UU

Notwithstanding paragraph 29.4(c), the Investor may initiate or continue an action that seeks
interim relief before a judicial or administrative tribunal of the State Party, for the sole purpose of
preserving the Investor’s rights and interests during the pendency of the arbitration, and that does
not involve the payment of monetary damages.

29.5. Exception for Interim Relief

UU

 7KHÀQDOSDUDJUDSKLVDQLQWHUSUHWLYHSURYLVLRQWKDWHQVXUHVWKHWUHDW\ZLOOSUHYDLORYHU
any arbitration rules that may be used and might be either inconsistent with, or not as
complete as, the present text. This ensures the will of the parties is maintained.

 7KHFRQVHQWLQZULWLQJWRDUELWUDWLRQLVDEDVLFUHTXLUHPHQW7KLVLVVHWRXWFOHDUO\KHUH

 7KHWKUHH\HDUSHULRGLQ G LVD´VWDWXWHRIOLPLWDWLRQVµSHULRG7KUHH\HDUVLVHPHUJLQJ
DVDFRPPRQSHULRG7KLVSHULRGLVGHÀQHGE\ZKHQWKHLQYHVWRUNQHZRURXJKWWRKDYH
known if it had been acting reasonably, of the taking of the underlying measure.

 As in the exhaustion of local remedies provisions, the fork-in-the-road provision must
EH FDUHIXOO\ GUDIWHG WR DGGUHVV QRW ´WUHDW\µ FODLPV SHU VH EXW DQ\ FODLPV UHODWLQJ WR
the underlying measures to the treaty claim that may be subject to domestic or other
proceedings.

 3DUDJUDSK F LVZKDWLVNQRZQDVDIRUNLQWKHURDGSURYLVLRQDQLQYHVWRUFDQFKRRVH
arbitration under this Agreement or another form of dispute settlement, but not both.
)RU H[DPSOH LI DQ LQYHVWRU KDV D VHSDUDWH LQYHVWPHQW FRQWUDFW ZLWK DQ DUELWUDWLRQ
provision, it might seek to use that provision. The paragraph would make this impossible
E\PDNLQJDZDLYHURIDQ\RWKHUGLVSXWHVHWWOHPHQWULJKWVDUHTXLUHPHQW7KLVHVWRSV
´HVWRSSHOµ DQLQYHVWRUIURPXWLOL]LQJRWKHUUHPHGLHVLQPRVWOHJDOV\VWHPV

 The investor has exhausted local remedies, as described above, or no such remedies
DUHDYDLODEOHDQGWKLVFDQEHGHPRQVWUDWHGWRDWULEXQDO7KH6$'&),3KDVVXFKDQ
exhaustion of local remedies provision.

 A six-month waiting period is becoming increasingly standard after the Notice of Intent.

Commentary
7KLVDUWLFOHVHWVRXWWKHIXOOUDQJHRIFRQGLWLRQVWKDW0867EHIXOÀOOHGSULRUWRDQLQYHVWRU
initiating an arbitration. These include, in order from above:

UU

(f) For the avoidance of doubt, the provisions in this Agreement relating to arbitration
procedures shall prevail over those in the arbitration rules selected to govern the
arbitration in the event of any inconsistency.

Commentary

UU
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(e) The Investor consents in writing to arbitration in accordance with the procedures set out
in this Agreement.
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This article provides for a mediation option where both parties to the potential arbitration
DJUHH 7KH 8QLWHG 1DWLRQV &RQIHUHQFH RQ 7UDGH DQG 'HYHORSPHQW 81&7$'  DQG VRPH
academics are promoting such an option. In some instances, however, States are simply
not able to mediate, for example when a claim contends that a new public safety regulation
to reduce smoking is an expropriation of a company’s intellectual property rights. Such a
claim has recently been made against both Uruguay and Australia. A State simply cannot
DFFHSWVXFKDSRVLWLRQDQGPHGLDWLRQWKDWUHTXLUHVLWWRDOWHULWVSXEOLFKHDOWKPHDVXUH
:KHUHPHGLDWLRQLVXVHGLWGRHVQRWUHTXLUHWKDWDVHWWOHPHQWEHUHDFKHG6RWKHUHLVQR
obligation to successfully conclude a mediation process.

UU

After submission of the Notice of Intent, the Investor or the Host State may request mediation of
the dispute, in which case the other disputing party may agree to such mediation. The costs of
the mediation shall be shared equally [unless the mediator decides otherwise for good cause. The
mediator shall provide written reasons for such a decision].

29.3. Mediation
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UU

7KLVDOORZVDQLQYHVWRUWRXVHWKHFRXUWVRIWKH+RVW6WDWHWRVHHNWRDQLQMXQFWLRQDJDLQVW
further government measures, or the implementation of the challenged measure, if the
investor believes it will cause the situation to deteriorate more. No damages are claimable
XQGHUVXFKDPHDVXUH7KHLQWHQWKHUHLVPHUHO\WRSUHVHUYHWKHVWDWXVTXRIURPJHWWLQJ
ZRUVH :KHWKHU VXFK DQ LQMXQFWLRQ PD\ EH JUDQWHG LV WKHQ D PDWWHU IRU WKH GRPHVWLF
courts to decide.

Commentary
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Date of Submission of Claim

(a) referred to in paragraph 1 of Article 36 of the ICSID Convention is received by the
Secretary-General;

A claim shall be deemed submitted to arbitration under this Part when the Investor’s notice of
arbitration or request for arbitration (“Notice of Arbitration”):

29.7.

UU

The list above also assumes that no regional forum for arbitration exists that may be able
WRSURYLGHWKHDSSURSULDWHUXOHVDQGLQVRPHFDVHVIDFLOLWLHV:KHUHVXFKDIRUXPH[LVWV
WKH'UDIWLQJ&RPPLWWHHZDVRIWKHYLHZWKDWLWVKRXOGEHFDUHIXOO\FRQVLGHUHGIRULQFOXVLRQ
or as an exclusive option to be used.

It is very common for an investment treaty to indicate which arbitration rules the investor
may draw from when initiating an arbitration. The list of options above is now fairly
VWDQGDUGWKRXJKVRPH6WDWHVKDYHVWRSSHGLQFOXGLQJWKH,&6,'RSWLRQ7KHOLVWFDQEH
adjusted by the States negotiating to include other rules or fora such as those under the
,QWHUQDWLRQDO&KDPEHURI&RPPHUFHDQGWKH6WRFNKROP&KDPEHURI&RPPHUFH

Commentary

UU

(d/e) if the Investor and the Host State agree, to any other arbitration institution or under any
other arbitration rules.

[(d) to XX regional arbitration forum in a region of one or both State Parties,] or

(c) under the UNCITRAL Arbitration Rules;

(b) under the ICSID Additional Facility Rules, provided that either the Host State or the other
State Party is a party to the ICSID Convention;

(a) under the ICSID Convention and the ICSID Rules of Procedure for Arbitration
Proceedings, provided that both the Host State and the other State Party are parties to
the ICSID Convention;

Subject to Article 29.3, an Investor may submit an arbitration claim:

29.6. Applicable Arbitration Rules
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p.59

29.9.

This paragraph addresses the very critical issue of what types of claims can be made in
the arbitration process. This is in fact a very controversial issue, and the drafting of this
provision should be undertaken with great care, as much can be at stake.

Commentary

UU

(b) Where an investment authorization or a contract includes a choice of forum clause for
the resolution of disputes pertaining to that investment or the authorization or contract,
no arbitration under this Agreement may be initiated by the Investor when the underlying
measure in the arbitration would be covered by such a choice of forum clause.

(a) An arbitration under this Article shall relate to an allegation of a breach of one or more
rights or obligations under this Agreement that is subject to arbitration.

Scope of Arbitration

The choice of location of the arbitration has both legal and political contexts. The legal
issues include the process and standards for review of an arbitral decision by the
VXSHUYLVLQJFRXUWV,QDGGLWLRQVRPH6WDWHVQRZKDYHOHJLVODWLRQUHTXLULQJDOOLQYHVWPHQW
UHODWHG DUELWUDWLRQ WR EH ZLWKLQ WKH WHUULWRU\ RI WKH +RVW  6WDWH 7KH WH[W SURYLGHV WKUHH
RSWLRQVWKDWDOORZIRUWKHQHJRWLDWRUVWRUDLVHDQGDGGUHVVWKHVHLVVXHVDQGUHDFKVSHFLÀF
decisions on how to address them.

Commentary

UU

The place of arbitration and legal situs of the arbitration shall be [in the capital city of the Host State]
[in XXX (to be an agreed neutral venue)][in a place determined by agreement of the parties to the
arbitration or determined by the tribunal in the absence of such agreement].

29.8. Place of Arbitration

UU

The formal date of submission is determined by the acts needed to be taken under the rules
of arbitration chosen for the proceedings when the investor submits its claim to arbitration
under that set of rules. It may at some time need to be established with certainty, for
example if it is argued that the three-year period for initiating an arbitration has lapsed.

Commentary

UU

(d) referred to under any arbitral institution or arbitral rules selected under paragraph 29.6
is received by the Host State.

(c) referred to in Article 3 of the UNCITRAL Arbitration Rules, together with the statement
of claim referred to in Article 18 of the UNCITRAL Arbitration Rules, are received by the
respondent; or

(b) referred to in Article 2 of Schedule C of the ICSID Additional Facility Rules is received by
the Secretary-General;
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p.60

*HWWLQJWKHVHSURYLVLRQVULJKWLVYHU\LPSRUWDQWDVLWGHWHUPLQHVWKHVFRSHRIWKHDUELWUDWLRQ
and whether the arbitration process will override any other process selected directly by the
State and investor.

 6RPHWUHDWLHVKDYHDOORZHGDQDOOHJHGEUHDFKRIDQ\OHJDOSURYLVLRQLQWKH+RVW6WDWH·V
domestic law that provides guarantees to an investor to be litigated in the arbitration
instead of in the domestic court, where domestic law should be litigated.

 Some treaties’ dispute settlement provisions have included disputes relating to any
investment agreement or contract, or investment authorization, including some recent
U.S. treaties. Again, this is in our view too broad and inappropriately risks replacing the
choice of forum clause in such agreements or contracts instead of respecting them, as
SDUDJUDSK E ZRXOGUHTXLUH

 It is important, then, that this not be accomplished indirectly through language in the
GLVSXWH VHWWOHPHQW SURYLVLRQV WKDW DXWKRUL]H D EURDG VFRSH /DQJXDJH VXFK DV ´DQ\
GLVSXWHUHODWLQJWRDQLQYHVWPHQWµRU´DQ\PDWWHUUHODWLQJWRDQLQYHVWPHQWµKDYHEHHQ
seen and should be avoided.

 Several treaties allow any obligations undertaken by a State toward an investor in
whatever legal form, a so-called umbrella clause, to be taken to arbitration by including
respect for such obligations as substantive treaty provisions. This is not included in the
obligations set out above.

Other agreements have also included additional claims that could be included in arbitration
under the treaty. These are noted here, with a strong recommendation that they not be
included in the text:

This paragraph also goes a long way to address a problem where multiple dispute
settlement fora have been authorized by a tribunal under a treaty, under a contract, and
at the same time under a judicial process. In many cases, a breach of contract claim has,
for example, simply been restated as a breach of treaty claim, a simple linguistic exercise
for a junior lawyer to complete. The above text helps address all of these issues that have
arisen in practice.

This has been a very controversial issue in investment arbitration and subject to different
and opposite results in various arbitrations. The drafting above resolves the issue clearly
and in favour of the choice of forum clause adopted by the investor and State directly. It
is important, again, that the provision relates to the underlying measure, rather than the
dispute under the Agreement, for the reasons explained previously.

(b) the claimant’s written consent for the Secretary-General to appoint that arbitrator.

,Q SDUDJUDSK  E  LW LV VXSSRUWHG E\ D FOHDU VWDWHPHQW GLUHFWLQJ WKH WULEXQDO WR
recognize and enforce any other choice of forum clause applicable between the State
and the investor/investment related to the underlying measure being complained of. In
SDUWLFXODU SDUDJUDSK  E  UHTXLUHV WKH WULEXQDO WR JLYH IXOO SULRULW\ WR DQ\ FKRLFH RI
IRUXPFODXVHVVSHFLÀFDOO\DJUHHGRUDFFHSWHGE\WKHLQYHVWRULQDFRQWUDFWRULQYHVWPHQW
DXWKRUL]DWLRQ ,QYHVWPHQWDXWKRUL]DWLRQLVDGHÀQHGWHUPDQGLQFOXGHVHVVHQWLDOO\DQ\
IRUPRISHUPLWDXWKRUL]DWLRQOLFHQFHHWF 
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(c) If a tribunal has not been constituted within 75 days from the date that a claim is
submitted to arbitration under this Article, the Secretary-General, on the request of a

(b) [All arbitrators shall be drawn from a roster of eligible arbitrators established by the State
Parties within 12 months of the entry into force of this Agreement and maintained up to
date by the State Parties. Said roster shall be composed of persons of good standing,
independence and with experience in international law, international investment, and/or
dispute settlement under international law.]

(a) Unless the disputing parties otherwise agree, the tribunal shall comprise three arbitrators,
one arbitrator appointed by each of the disputing parties and the third, who shall be the
presiding arbitrator, appointed by agreement of the disputing parties.

29.12. Establishment of Tribunal

UU

7KLVLVDOVRDFRPPRQSURFHGXUDODUWLFOHDQGFRQÀUPVWKHFRQVHQWE\HDFK6WDWH3DUW\WR
the arbitration is valid for the primary arbitration rules that are listed above as available
for use under the process.

Commentary

UU

(iii) [Name any other body used and reference rule on submission of an arbitration]

(ii) Article II of the New York Convention for an “agreement in writing”; [and]

(i) Chapter II of the ICSID Convention (Jurisdiction of the Centre) and the ICSID
Additional Facility Rules for written consent of the parties to the dispute; [and]

(b) The consent under paragraph 29.11(a) and the submission of a claim to arbitration under
this Section shall satisfy the requirements of:

(a) Each Party consents to the submission of a claim to arbitration under this Section in
accordance with this treaty.

29.11. Consent to Arbitration

UU

7KLVLVDVLPSOHSURFHGXUDOUHTXLUHPHQW

Commentary

UU

(a) the name of the arbitrator that the claimant appoints, or

The claimant shall provide with the Notice of Arbitration:

29.10. Selection of Investor Arbitrator

UU
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This is the narrowest possible approach and it is strongly recommended.

7KH DERYH WH[W LV VSHFLÀF WR FODLPV EDVHG RQ DQ DOOHJHG EUHDFK RI RQH RU PRUH RI WKH
obligations under the treaty that are subject to arbitration. It does not, for example, say
simply an alleged breach of this treaty, which may be read to override another provision
that excludes an obligation from the scope of dispute settlement. This drafting avoids any
such risk.
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UU

+RZHYHUDQDOWHUQDWLYHDSSURDFKKDVDOVREHHQLQFOXGHGKHUHIRUIXUWKHUFRQVLGHUDWLRQ
This is the selection by the parties to the treaty of a roster of potential arbitrators under the
treaty, from which the three arbitrators must be chosen. This allows for greater certainty
RIWKHQHFHVVDU\TXDOLWLHVRIDQDUELWUDWRULQWKHVHOHFWLRQSURFHVVDQGOHVVRSSRUWXQLW\IRU
parties to manipulate the process with arbitrators known to represent investors or States
in the process. This alternative approach is gaining currency today.

The establishment of a tribunal has traditionally been done through the appointment, by
each side, of its own selection and the appointment of a president of the tribunal by either
the agreement of the other appointed arbitrators, the arbitrating parties, or through the
intervention of the appointing authority under the selected rules of arbitration of the treaty
LQTXHVWLRQ7KLVLVWKHDSSURDFKJHQHUDOO\GHVFULEHGKHUH

Commentary

UU

(ii) an Investor may submit a claim to arbitration under this Article, or continue a claim,
under the ICSID Convention or the ICSID Additional Facility Rules, only on condition
that the Investor agrees in writing to the appointment of each individual member of
the tribunal.

(i) the State Party hereby agrees to the appointment of each individual member of a
tribunal established under the ICSID Convention or the ICSID Additional Facility
Rules; and

(d) For purposes of Article 39 of the ICSID Convention and Article 7 of Schedule C to the
ICSID Additional Facility Rules, and without prejudice to an objection to an arbitrator on
a ground other than nationality,

disputing party, shall appoint, in his or her discretion, the arbitrator or arbitrators not
yet appointed.
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For greater certainty, the above requirements include the requirement not to act concurrently as
counsel in another actual or potential treaty-based arbitration involving a foreign investor and a State.

(b) disclose to the parties, the arbitration institution or other appointing authority (if any,
and if so required by the applicable institutional rules) and to the co-arbitrators, any
items that may, in the eyes of a reasonable third person , give rise to doubts as to the
arbitrator’s impartiality, freedom from conﬂicts of interest, or independence.

(a) be impartial, free of actual conﬂicts of interest and an appearance of conﬂict of interest,
and independent of the disputing parties at the time of accepting an appointment to
serve and shall remain so during the entire arbitration proceeding until the ﬁnal award
has been rendered or the proceeding has otherwise ﬁnally terminated; and

The arbitrators appointed to resolve disputes under this Agreement must, at all times during the
arbitration:

29.13. Avoidance of Conﬂict of Interest of Arbitrators
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UU

This provision addresses the State Party to the treaty that is not party to the arbitration. It
ZDVÀUVWVHHQLQWKH1$)7$LQYHVWRU6WDWHSURYLVLRQVDQGKDVEHHQDGRSWHGRQDQXPEHU
of occasions since then. It is a useful position for the States to have such a right under
WKHWUHDW\DQGFDQKHOSDYRLGVLJQLÀFDQWXQH[SHFWHGLQWHUSUHWDWLRQVE\WULEXQDOVZKHQWKH
considered views of both State Parties are before them in any given instance.

Commentary

UU

The non-disputing State Party to this Agreement may make oral and written submissions to the
tribunal regarding the interpretation of this treaty and be present at the oral arguments.

29.14. Submissions by Non-Disputing State Party

UU

,QDGGLWLRQWKHÀQDOSDUDJUDSKUDLVHVDQLVVXHRIVRPHGHEDWHZKHWKHUDUELWUDWRUVVKRXOG
serve as counsel in other arbitrations at the same time. A growing number of arbitrators
KDYHVDLGWKH\ZLOOQRORQJHUGRVRGXHWRWKHFRQÁLFWVRILQWHUHVWLWFUHDWHV2WKHUVKDYH
refused to recognize this as a problem. The text suggested resolves this issue in favour of
HQVXULQJQRFRQÁLFWFDQDULVHLQWKLVUHJDUGE\GLVDOORZLQJDUELWUDWRUVIURPFRQFXUUHQWO\
acting as counsel in other treaty based investment arbitrations.

&RQÁLFWV RI LQWHUHVW DUH D JURZLQJ FRQFHUQ LQ LQYHVWPHQW DUELWUDWLRQ DQG KDYH OHG WR D
UDQJH RI YHU\ FRQWURYHUVLDO GHFLVLRQV DV UHJDUG ZKDW FRQVWLWXWHV FRQÁLFW RI LQWHUHVW IRU
DUELWUDWRUV 7KLV SURYLVLRQ DGGUHVVHV WKH FRQFHUQV E\ SURYLGLQJ FOHDU DQG XQHTXLYRFDO
ODQJXDJH UHTXLULQJ DUELWUDWRUV WR EH LPSDUWLDO LQGHSHQGHQW DQG IUHH RI DQ\ FRQÁLFW RI
interest for the entire period of the arbitration. The language suggested extends and
WLJKWHQVWKHUXOHVWRDYRLGFRQÁLFWVRILQWHUHVWE\DUELWUDWRUVLQWKH81&,75$/DQG,&6,'
SURFHVVHV SULPDULO\ E\ HOLPLQDWLQJ WKH ´PDQLIHVWµ UHTXLUHPHQW LQ ,&6,' ,W DOVR FOHDUO\
VHWV RXW WKH FRPPRQ VWDQGDUG RI DQ ´DSSHDUDQFH RI FRQÁLFW RI LQWHUHVWµ LQFRUSRUDWHG
LQWRWKH,QWHUQDWLRQDO%DU$VVRFLDWLRQ·V*XLGHOLQHVRQ&RQÁLFWVRI,QWHUHVWVLQ,QWHUQDWLRQDO
Arbitration.

Commentary

UU
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(iii) pleadings, memorials, and briefs submitted to the tribunal by a disputing party and
any written submissions submitted in the form of amicus submissions;

(ii) the Notice of Arbitration;

(i) the Notice of Intent;

(a) Subject to paragraphs 29.17(c) and (d), the State Party that is party to the arbitration
shall, after receiving the following documents, promptly make them available to the
public and the non-disputing State Party:

29.17. Transparency of Proceedings

UU

This is an increasingly common provision in investment arbitration processes and is also
VLPLODUWRRQHIRXQGLQWKH:72GLVSXWHVHWWOHPHQWSURFHVV,WHQVXUHVWKHWULEXQDOFDQ
engage its own technical experts on any given matter and not have to rely only upon
evidence of the disputing parties.

Commentary

UU

Without prejudice to the appointment of other kinds of experts where authorized by the applicable
arbitration rules, a tribunal, at the request of a disputing party or, on its own initiative subject to the
consent of the disputing parties, which consent shall not be unreasonably withheld, may appoint
one or more experts to report to it in writing on any factual issue concerning environmental, health,
safety or other scientiﬁc matters raised by a disputing party in a proceeding, subject to such terms
and conditions as the disputing parties may agree.

29.16. Expert Reports

UU

The acceptance of amicus curiae submissions in investment arbitration began in 2000
and is now understood to be common practice. It is certainly not controversial. It is usually
done now through an application to the tribunal by the person or organization that intends
WRPDNHWKHVXEPLVVLRQ,&6,'QRZKDVVSHFLÀFEXWQRWYHU\GHWDLOHGUXOHVIRUWKLVDQG
81&,75$/LVLQWKHSURFHVVRIQHJRWLDWLQJVXFKUXOHVDWWKLVWLPH7KHVXJJHVWHG6FKHGXOH
4 would set out a clear set of rules in the treaty for the State Parties, any investor, the
tribunal and the would-be amicus petitioners to follow in a clear and consistent manner.

Commentary

UU

(v) orders, awards, and decisions of the tribunal.

p.65

UU

The transparency principle is set out clearly, subject to an ability of the parties and the
WULEXQDO WR HQVXUH WKDW OHJLWLPDWH FRQÀGHQWLDO EXVLQHVV LQIRUPDWLRQ LV SURWHFWHG 7KH
process for doing so is set out in detail above, drawn from the most advanced texts for this
purpose.

This article is within the emerging international standards on transparency for investor6WDWHDUELWUDWLRQ,WLVVHHQLQWKH&20(6$&&,$DQGLQPDQ\RWKHUWUHDWLHV,&6,'HQDEOHV
PDQ\ VXFK VWHSV WR EH WDNHQ DQG 81&,75$/ LV LQ WKH SURFHVV RI UHYLVLQJ WKH UXOHV IRU
investor-State arbitration toward this same end.

Commentary

UU

(iv) The tribunal shall decide any objection regarding the designation of information
claimed to be protected information. If the tribunal determines that such information
was not properly designated, the disputing party that submitted the information
may withdraw all or part of its submission containing such information, or agree
to resubmit complete and redacted documents with corrected designations in
accordance with the tribunal’s determination and subparagraph (iii). In either
case, the other disputing party shall, whenever necessary, resubmit complete and
redacted documents that either remove the information withdrawn by the disputing
party that ﬁrst submitted the information or re-designate the information, consistent
with the designation of the disputing party that ﬁrst submitted the information.

(iii) A disputing State Party shall, at the time it submits a document containing
information claimed to be protected information, submit a redacted version of the
document that does not contain the information. Only the redacted version shall be
provided to the public in accordance with paragraph 29.17(a).

(ii) Any disputing State Party claiming that certain information constitutes protected
information shall clearly designate the information at the time it is submitted to the
tribunal.

(i) Subject to subparagraph (iv), neither the disputing parties nor the tribunal shall
disclose to the non-disputing State Party or to the public any protected information
where the disputing State Party that provided the information clearly designates it
in accordance with subparagraph (ii).

(d) Any protected information that is submitted to the tribunal shall be protected from
disclosure in accordance with the following procedures:

(c) Any disputing party that intends to use information designated as protected information
in a hearing shall so advise the tribunal. The tribunal shall make appropriate arrangements
to protect the information from disclosure.

(b) The tribunal shall conduct hearings open to the public and shall determine, in consultation
with the disputing parties, the appropriate logistical arrangements.

The tribunal shall have the authority to accept and consider amicus curiae submissions from a person
or entity that is not a disputing party. The procedures in Schedule 4 shall apply for this purpose.
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(iv) minutes or transcripts of hearings of the tribunal, where available; and
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29.15. Amicus Curiae Submissions
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(iii) instruct a tribunal previously established under Article 29 to assume jurisdiction
over, and hear and determine together, all or part of the claims, provided that

(ii) assume jurisdiction over, and hear and determine one or more of the claims, the
determination of which it believes would assist in the resolution of the others, or

(i) assume jurisdiction over, and hear and determine together, all or part of the claims,

(f) Where a tribunal established under this Article is satisﬁed that two or more claims that
have been submitted to arbitration under this Agreement have a question of law or fact
in common and arise out of the same events or circumstances, the tribunal may, in the
interest of fair and efficient resolution of the claims, and after hearing the disputing
parties, by order:

(e) If, within 60 days after the [President of the International Court of Justice] receives a
request made under paragraph 29.18(b), the respondent fails or the claimants fail to
appoint an arbitrator in accordance with paragraph 29.18(d), the [President of the
International Court of Justice], on the request of any disputing Party sought to be
covered by the order, shall appoint the arbitrator or arbitrators not yet appointed. If the
respondent fails to appoint an arbitrator, the [President] shall appoint a national of the
disputing Party, and if the claimants fail to appoint an arbitrator, the [President] shall
appoint a national of the non-disputing Party.

(iii) the presiding arbitrator appointed by the [President of the International Court of
Justice], provided, however, that the presiding arbitrator shall not be a national of
either Party.

(ii) one arbitrator appointed by the respondent; and

(i) one arbitrator appointed by agreement of the claimants;

(d) Unless all the disputing parties sought to be covered by the order otherwise agree, a
tribunal established under this Article shall comprise three arbitrators:

(c) Unless the [President of the International Court of Justice] ﬁnds within 30 days after
receiving a request under paragraph 29.18(b) that the request is manifestly unfounded, a
tribunal shall be established under this Article.

(iii) the grounds on which the order is sought

(ii) the nature of the order sought

(i) the names and addresses of all the disputing parties sought to be covered by
the order;

(b) A disputing party that seeks a consolidation order under this Article shall deliver, in
writing, a request to the [President of the International Court of Justice] and to all the
disputing parties sought to be covered by the order and shall specify in the request:

(a) Where two or more claims have been submitted separately to arbitration under this
Article and the claims have a question of law or fact in common and arise out of the
same underlying measure or measures or circumstances, any disputing party may seek a
consolidation order in accordance with the agreement of all the disputing parties sought
to be covered by the order or the terms of paragraphs 29.2 – 29.10.

29.18. Consolidation of Arbitrations
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(ii) restitution of property, in which case the award shall provide that the Host State
or Investor, as the case may be, may pay monetary damages and any applicable
interest in lieu of restitution.

(i) monetary damages and any applicable interest;

(a) Where a tribunal makes a ﬁnal award against a Host State or against an Investor in the
light of a counterclaim by a State authorized under this agreement, the tribunal may
award, separately or in combination, only:

29.19. Awards

UU

The initiation of a number of arbitrations against a State all arising from the same measure
and similar investment treaties is a growing phenomenon. The article above is derived from
revised U.S. texts and is comprehensive on how to address the possible consolidation of
such multiple claims into one process.

Commentary

UU

(J) On application of a disputing party, a tribunal established under this paragraph, pending
its decision under subparagraph (f), may order that the proceedings of a tribunal
established under this Article be stayed, unless the latter tribunal has already adjourned
its proceedings.

(I) A tribunal established under this Article shall not have jurisdiction to decide a claim, or a
part of a claim, over which a tribunal established or instructed under this paragraph has
assumed jurisdiction.

(h) A tribunal established under this Article shall conduct its proceedings in accordance
with the UNCITRAL Arbitration Rules in force at the time the proceedings are initiated,
except as modiﬁed by this Agreement.

The Investor shall deliver a copy of its request to the [President].

(iii) The grounds on which the order is sought

(ii) The nature of the order sought; and

(i) The name and address of the claimant;

(g) Where a tribunal has been established under this Article, a claimant that has submitted
a claim to arbitration under this Agreement and that has not been named in a request
made under paragraph 29.18(b) may make a written request to the tribunal that it be
included in any order made under paragraph 29.18(f), and shall specify in the request:

(b) that tribunal shall decide whether any prior hearing shall be repeated.

(a) that tribunal, at the request of any Investor not previously a disputing party
before that tribunal, shall be reconstituted with its original members, except
that the arbitrator for the claimants shall be appointed pursuant to paragraphs
29.18(d)(i) and (e),, and
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p.68

Second, the text precludes any punitive damages being awarded (known as exemplary
GDPDJHV LQ VRPH MXULVGLFWLRQV  7KXV DQ DZDUG FDQ RQO\ EH IRU WKH YDOXH RI SURYHQ
economic damages resulting from the breach of the Agreement.

)LUVWLWHQVXUHVWKDWRQO\PRQHWDU\GDPDJHVFDQEHDZDUGHGLQPRVWFDVHVDVRSSRVHG
for example, to ordering a State to withdraw a measure to protect the environment that it
has enacted. The restitution of property may be a possible award as well, but the losing
party in such a case may elect to pay monetary damages instead.

7KLVSURYLVLRQDGGUHVVHVDQXPEHURILVVXHVUHODWLQJWRDÀQDOGHFLVLRQDJDLQVWD6WDWHRU
an investor if a counterclaim has also been initiated.

Commentary

A joint decision of the State Parties, each acting through its representative designated for purposes
of this Article, declaring their joint interpretation of a provision of this Agreement, shall be binding
on any tribunal, and any decision or award issued by a tribunal must apply and be consistent with
that joint decision.

UU

(i) A claim that is submitted to arbitration under this Section shall be presumed to arise
out of a commercial relationship or transaction for purposes of Article I of the New
York Convention, unless the State Party has proven that the claim has related to a
sovereign matter.

UU

Commentary
7KLVLVD´SUHFDXWLRQDU\µSURYLVLRQGHDOLQJZLWKDQDSSHDOPHFKDQLVP6HYHUDO6WDWHVDQG
RUJDQL]DWLRQVDUHFRQVLGHULQJKRZVXFKDPHFKDQLVPPLJKWEHGHYHORSHGLQDQHIÀFLHQW
and economical manner. This text simply notes this situation as a future possibility, but
does not automatically adopt any such mechanism that may be developed in the future.

UU

(h) A disputing party may seek enforcement of an arbitration award [under the ICSID
Convention when it is in force for both Parties] or the New York Convention.

(g) Each Party shall provide for the enforcement of an award in its territory.

If a separate, multilateral or bilateral agreement enters into force between the State Parties that
establishes an appellate body for purposes of reviewing awards rendered by tribunals constituted
pursuant to international trade or investment arrangements to hear investment disputes, the State
Parties shall strive to reach an agreement that would have such appellate body review awards
rendered under this Agreement in arbitrations commenced after the multilateral agreement enters
into force between the State Parties.

UU
29.20. Appeal Mechanism
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(ii) in the case of a ﬁnal award under the ICSID Additional Facility Rules, the UNCITRAL
Arbitration Rules, or any other rules selected pursuant to this Article, 90 days
have elapsed from the date the award was rendered and no disputing party has
commenced a proceeding to revise, set aside or annul the award, or a court has
dismissed or allowed an application to revise, set aside or annul the award and there
is no further appeal.

The remaining paragraphs deal with issues of enforcement of the award and are fairly typical
SURYLVLRQVHQVXULQJHQIRUFHDELOLW\XQGHUWKH1HZ<RUN&RQYHQWLRQ3DUDJUDSK L UHIHUVWR
$UWLFOHRIWKH1HZ<RUN&RQYHQWLRQZKLFKHVWDEOLVKHVWKHVFRSHRIWKH&RQYHQWLRQIRU
HQIRUFHPHQWUHODWHGPDWWHUV,WUHTXLUHVDUELWUDOGHFLVLRQVWREHFRPPHUFLDODUELWUDWLRQ
LQ RUGHU IRU WKH &RQYHQWLRQ UHJLPH WR DSSO\ 3DUDJUDSK L  HVWDEOLVKHV D UHEXWWDEOH
presumption that arbitrations under the Agreement meet this test of being commercial
arbitrations.

Third, the text addresses the issue of costs clearly. Today, the practice is more often to
not award any costs of the proceedings or legal representation to the winning party. This
practice is reversed in the text, subject to some discretion for the tribunal depending on
WKHÀQDOIRUPXODWLRQFKRVHQ+RZHYHUZKHUHDWULEXQDOÀQGVLWKDVQRMXULVGLFWLRQWRKHDU
DFODLPEURXJKWE\DQLQYHVWRULWPXVWXQGHUWKHWH[WDZDUGFRVWVLQIDYRXURIWKH+RVW
State.
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(i) in the case of a ﬁnal award made under the ICSID Convention, (a) 120 days have
elapsed from the date the award was rendered and no disputing party has requested
revision or annulment of the award, or (b) revision or annulment proceedings have
been completed;.

(f) A disputing party may not seek enforcement of a ﬁnal award until:

(e) Subject to paragraph 29.19(f) and the applicable review procedure for an interim award,
a disputing party shall abide by and comply with an award without delay.

(d) An award made by a tribunal shall have no binding force except between the disputing
parties and in respect of the particular case.

(c) A tribunal may not award punitive damages.

(b) A tribunal established under this Agreement [shall issue an award for costs and legal
representation fees for any arbitration where the jurisdiction of the tribunal is denied to
the Investor, and][may][shall][shall, unless by special exception there is good reason
not to do so] issue an award for costs and legal representation to the disputing party that
prevails in the ﬁnal award.
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UU

This is a highly recommended provision as it is the only effective safety valve to preclude
unintended interpretations being binding on the parties over the longer term. Implementing
this provision is a much simpler and more direct process than amending the treaty, making
it a very functional process.

7KLV SURYLVLRQ ZDV DOVR XVHG ÀUVW LQ WKH 1$)7$ DJUHHPHQW DQG LV SUHVHQW LQ WKH 86
DQG&DQDGLDQ0RGHO%,7VDQGWUHDWLHVGHULYHGIURPWKHP$YHU\UHFHQW81&7$'UHSRUW
UHFRPPHQGV WKH LQFOXVLRQ RI VXFK SURYLVLRQV WRGD\ 7KH SDUWLHV WR 1$)7$ KDYH LQ IDFW
LVVXHG VXFK DQ LQWHUSUHWDWLYH VWDWHPHQW WR UHVWULFW WKH EURDG LQWHUSUHWDWLRQ RI )(7 E\
arbitration tribunals ruling under that treaty.

Commentary

UU
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UU

The text also limits the role of the governing law clause to the interpretation of the treaty
and precludes the addition of new obligations from other parts of international law.

7KH LGHQWLÀFDWLRQ RI WKH JRYHUQLQJ ODZ LQ DQ DJUHHPHQW LV LQFUHDVLQJO\ LPSRUWDQW 7KH
above provision ensures a broad purposive approach to the interpretation and application
of the Agreement and again mitigates against the ability of a tribunal to focus only on the
investor protection provisions as the basis of an interpretative exercise.

Commentary

UU

31.2. For greater certainty, paragraph 31.1 does not expand or alter the scope of obligations contained
in this Agreement or incorporate other standards except where speciﬁcally expressed herein.

31.1. When a claim is submitted to a tribunal under this Agreement, it shall be decided in
accordance with this Agreement. The governing law for the interpretation of this Agreement shall
be this Agreement and the general principles of international law relating to the interpretation of
treaties, including the presumption of consistency between international treaties to which the State
Parties are party. For matters related to domestic law, the national law of the Host State shall be
resorted to as the governing law.

ARTICLE 31 UU Governing Law in Dispute Settlement

p.70
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UU

7KLVLVDVLPSOHWHFKQLFDOSURYLVLRQWKDWFOHDUO\LGHQWLÀHVWKHDSSURSULDWHFRQWDFWSRLQWVLQ
the event of a dispute under this Agreement.

Commentary

UU

Delivery of notices and other documents on a State Party shall be made to the place named for that
State Party in Schedule C.

ARTICLE 32 UU Service of Documents

PART 5: DISPUTE SETTLEMENT UU
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The Agreement shall remain in force for ten years following its entry into force.

0DQ\ H[LVWLQJ LQYHVWPHQW WUHDWLHV KDYH PLQLPDO SURYLVLRQV RQ WKH PLQLPXP SHULRG IRU
which the treaty will be in force and provisions for its renewal or for the withdrawal of a
Party. This leaves the Parties free to rely upon rules from outside the treaty, in particular
WKH9LHQQD&RQYHQWLRQRQWKH/DZRI7UHDWLHVWRGHWHUPLQHWKHVHLVVXHV7KHYLHZRIWKH
'UDIWLQJ&RPPLWWHHZDVWKDWWKH0RGHO$JUHHPHQWVKRXOGFRQWDLQWKHQHHGHGUXOHVRQ
this issue.

Commentary

UU

34.4. The rights of Investors and the State Parties shall continue in force for [ﬁve][ten] years
following the expiration of the period in force for investments made during the period the Agreement
was in force.

34.3. Either State Party may terminate this Agreement by giving an official notice to the other
Party twelve months prior to its intended termination date, notwithstanding any prior renewal of this
Agreement.

34.2. Option 2: This Agreement shall automatically be renewed for an additional period of ten
years, unless either State Party has submitted a Notice of Intent to terminate the Agreement at the
expiration of the current ten-year period at least six months prior to the renewal date.

34.2. Option 1 This Agreement shall be renewed for further periods of ten years following the
exchange of official instruments between each State Party conﬁrming the renewal of the Agreement.
The notices of renewal shall be exchanged prior to the expiration of the Agreement. This Agreement
shall expire where no such exchange of instruments is completed prior to the expiration of each tenyear period.

34.1.

ARTICLE 34 UU Period in Force and Termination

UU

7KLVLVDVLPSOHFODXVHRQHQWU\LQWRIRUFH7KLVLVDNH\WHFKQLFDOOHJDOSURYLVLRQUHTXLUHG
to ensure clarity on when the obligations on the parties become legally binding.

Commentary

UU

This Agreement shall be subject to ratiﬁcation by the State Parties in accordance with their
constitutional procedures. It shall enter into force 60 days after the deposit by the last State Party of
its instrument of ratiﬁcation with the other Party.

ARTICLE 33 UU Entry into Force

Part 6: Final Provisions
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UU

Again, many investment treaties do not include provisions on amendment of the treaty.
7KLVLVYLUWXDOO\XQLTXHWRLQYHVWPHQWWUHDWLHVJLYHQWKDWDOPRVWDOORWKHUW\SHVRIWUHDWLHV
do include such provisions. The language above allows easy adaptation to the form of
treaty making and amendment that is used in different States. If this provision is not
LQFOXGHGWKHDPHQGPHQWSURFHVVZRXOGEHGHÀQHGE\WKH9LHQQD&RQYHQWLRQLQVWHDG

Commentary

UU

This Agreement may be amended by the mutual consent of the State Parties through an exchange
of notes or signing of an amendment agreement. An amendment shall enter into force 60 days
following the deposit by the last State Party of its instrument of ratiﬁcation of the amendment with
the other Party.

ARTICLE 35 UU Amendment

UU

)LQDOO\LWLVFRPPRQIRULQYHVWPHQWWUHDWLHVWRSURYLGHIRUDSHULRGRIFRQWLQXHGDSSOLFDWLRQ
of the treaty in favour of investors of the other State Party made prior to the termination
of the treaty. In some instances, treaties have extended this period to between 20 and
\HDUV,QRWKHULQVWDQFHVWKHSHULRGKDVEHHQ\HDUV7KHVKRUWHUSHULRGLVDGRSWHG
KHUHZLWKDQDGGLWLRQDORSWLRQWRDGRSWRQO\D\HDUWLPHSHULRG7KH'UDIWLQJ&RPPLWWHH
was unanimously of the view that the time period should be kept at the shorter end.

In addition, the text provides a mechanism for either Party to terminate the treaty upon
12 months notice to the other Party. This provides an additional safety valve for the
3DUWLHV LQ WKH HYHQW RI VLJQLÀFDQW GLIÀFXOWLHV EHLQJ H[SHULHQFHG VLJQLÀFDQW GLIIHUHQFHV
in interpretation or application of the treaty, or other policy reasons a State may have
WRWHUPLQDWHWKHWUHDW\7KLVVSHFLÀFUXOHZRXOGUHSODFHJHQHUDOUXOHVXQGHUWKH9LHQQD
&RQYHQWLRQ

The initial period for which the treaty would be in force is ten years. Afterwards, two options
DUHVHWRXW2QHLVDUHTXLUHPHQWIRUWKH3DUWLHVWRH[FKDQJHOHWWHUVRILQWHQWWRUHQHZWKH
treaty. A failure of either Party to do so means the treaty would then lapse. The second
option is the opposite: the treaty renews automatically at the end of ten years for a further
WHQ \HDUV LQGHÀQLWHO\ XQOHVV HLWKHU 3DUW\ QRWLÀHV WKH RWKHU RI LWV ZLVK WR QRW KDYH WKH
WUHDW\UHQHZLWVHOI7KHUHLVQROHJDOGLIIHUHQFHLQWKHHQGUHVXOWEXW2SWLRQUHTXLUHVWKH
SRVLWLYHDFWVRIUHQHZDOZKLOH2SWLRQUHTXLUHVVWHSVWRDYRLGWKHDXWRPDWLFUHQHZDO7KH
'UDIWLQJ&RPPLWWHHIHOWLWZDVSUXGHQWWRLQFOXGHERWKRIWKHRSWLRQV

PART 6: FINAL PROVISIONS UU

174

UU SADC MODEL BILATERAL INVESTMENT TREATY WITH COMMENTARY

UU

This is again a common technical element, essential to ensure which languages are the
critical texts in the event of a dispute.

Commentary

UU

The authentic text of this Agreement shall be in [English][and French][and Portuguese].

ARTICLE 37 UU Authentic Text

UU

This is a common article. It simply ensures that all of the elements of the negotiated text
are considered in the event of any dispute. It is common for important elements to be
included in schedules or agreed notes of the negotiating parties.

Commentary

UU

The Schedules and notes to this Agreement form an integral part of this Agreement.

ARTICLE 36 UU Schedules and Notes Part of Treaty

p.76

p.77

UU

7KH IXOO WH[W RI WKLV VFKHGXOH LV VHTXHQWLDO VHWWLQJ RXW WKH SURFHVV DV LW VKRXOG PRYH
IRUZDUG7KLVHQVXUHVWUDQVSDUHQF\DQGHIÀFLHQF\LQWKHamicusSURFHVV7KHÀUVWVWHSLV
the petition for amicus status by the interested person or group, along with the submission
they intend to submit.

Commentary

UU

1. The person or organization seeking amicus curiae status shall serve the tribunal and all disputing
parties with a Petition for leave to ﬁle an amicus curiae submission and the planned submission.

SCHEDULE 4 UU Procedure for Amicus Curiae Submissions

The contact points shall be responsible for the exchange of information required under this
Agreement.

State Party B:

State Party A:

The Official Contact Point for the purposes of this Agreement shall be:

SCHEDULE 3 UU List on National Authorities and Contact Points

ěũ List of excluded non-conforming measures

ěũ List of excluded sectors (if top-down drafting), or subsectors

SCHEDULE 2 UU Excluded/Included Sectors for Post-Establishment
Investor Protections, If Applicable

ěũ List of excluded non-conforming measures

ěũ List of included or excluded sectors, depending on model chosen; and excluded subsectors

SCHEDULE 1 UU Excluded/Included Sectors for Investment
Liberalization, If Applicable

SPECIAL NOTE: The following are the suggested schedules, based on the text set out above. The content
of each would then be proposed by each negotiating party for itself, and adopted as part of the text
by agreement. It is possible that a State may object to some of the proposed inclusions, and this could
be subject to negotiation. In practice, many developed States do seek to minimize any such schedules
proposed by their developing country negotiating partners, while maximizing the use of them themselves.
It is important for negotiators to focus on these details, and for early preparation of these schedules by
SADC Member States, in order to achieve a balanced result in the negotiations.

SADC MODEL BILATERAL INVESTMENT TREATY WITH COMMENTARY UU
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(a) any amicus curiae submission does not disrupt the proceedings; and
(b) neither disputing party is unduly burdened or unfairly prejudiced by such submissions.

(d) only address matters within the scope of the dispute.

6. The tribunal shall ensure that:

UU

This is critical guidance that ensures the Petitioner and the tribunal and the arbitrating
SDUWLHVDOOXQGHUVWDQGWKHFULWHULDXSRQZKLFKDGHFLVLRQWRDGPLW RUQRWDGPLW DQDPLFXV
submission is to be made.

Commentary

UU

(d) there is a public interest in the subject-matter of the arbitration.

(c) the amicus curiae has a signiﬁcant interest in the arbitration; and

(b) the amicus curiae submission would address a matter within the scope of the dispute;

(a) the amicus curiae submission would assist the tribunal in the determination of a factual or
legal issue related to the dispute;

5. In determining whether to grant leave to ﬁle an amicus curiae submission, the tribunal shall
consider, inter alia, the extent to which:

UU

This is an important element of ensuring that the arbitrating parties each have ample
and fair opportunity to comment on the amicus submissions, ensuring neither side is
XQHTXDOO\DIIHFWHG

Commentary

UU

4. The tribunal shall set an appropriate date for the disputing parties to comment on the Petition
for leave to ﬁle an amicus curiae submission.

UU

7KLVWH[WJLYHVVSHFLÀFGLUHFWLRQWRWKHDPLFXV3HWLWLRQHURQWKHIRUPVFRSHDQGOHQJWKIRU
the submission itself. The most critical element is that the submission should be legal and
not political in nature. This is an important discipline for the Petitioners.

Commentary

UU

SADC MODEL BILATERAL INVESTMENT TREATY WITH COMMENTARY UU

(c) set out a precise statement supporting the amicus curiae’s position on the issues; and

(b) be concise, and in no case longer than [50][40] typed pages, including any appendices;

(a) be dated and signed by the person ﬁling the submission;

3. The submission ﬁled by an amicus curiae shall:

UU

This provision ensures transparency by the potential amicus on who is making the Petition
and why. Any relationships to either of the litigation parties must be made clear, including
RUJDQL]DWLRQDORUÀQDQFLDO7KH3HWLWLRQHUPXVWDOVRLQGLFDWHWKHUHDVRQVLWLVPDNLQJWKH
submission and what its broader interest in the outcome of the arbitration may be. This
FRXOGEHPRUHORFDOLQQDWXUHVXFKDVVSHFLÀFHQYLURQPHQWDOLPSDFWVRUPRUHEURDGO\
developed, such as the proper approach to interpreting the treaty due to the impact the
approaches may have on other related situations the amicus is concerned with.

Commentary

UU

(i) be made in a language of the arbitration or the primary language of the disputing State Party.

(h) explain, by reference to the factors speciﬁed in paragraph 4 below, why the tribunal should
accept the submission; and

(g) identify the speciﬁc issues of fact or law in the arbitration that the Petitioner has addressed
in its written submission;

(f) specify the nature of the interest that the Petitioner has in the arbitration;

(e) identify any government, person or organization that has provided any ﬁnancial or other
assistance in preparing the submission;

(d) disclose whether or not the Petitioner has any affiliation, direct or indirect, with any
disputing party;

(c) describe the Petitioner, including, where relevant, its membership and legal status (e.g.,
company, trade association or other non-governmental organization), its general objectives,
the nature of its activities, and any parent organization (including any organization that
directly or indirectly controls the applicant);

(b) be no longer than ten typed pages;

(a) be made in writing, dated and signed by the person or organization ﬁling the application,
and include the address and other contact details of the Petitioner. Counsel may ﬁle and
represent the person or organization for this purpose;

2. The Petition for leave to ﬁle an amicus curiae submission shall:

p.78

176

UU

This places the burden on the tribunal to manage its procedure in such a way as to be
WUDQVSDUHQWDQGHTXDODQGIDLULQLWVWUHDWPHQWRIWKHDUELWUDWLQJSDUWLHVLQOLJKWRIWKHLU
interests as the primary litigants.

Commentary

UU

UU SADC MODEL BILATERAL INVESTMENT TREATY WITH COMMENTARY

UU

As public access to arbitrations under the agreement is already permitted, this is a safety
provision allowing the tribunal to make adjustments to those rules if that may be useful to
manage the procedure properly.

Commentary

UU

9. Access to hearings and documents by persons or organizations that ﬁle petitions under
these procedures shall be governed by the provisions pertaining to public access to hearings
and documents under this Agreement[, unless otherwise determined by the tribunal after
consultations with the disputing parties].

UU

$JDLQ WKLV LV SULPDULO\ DGGUHVVHG WR HQVXUH WKDW WKH WULEXQDO FDQ HIÀFLHQWO\ PDQDJH
its operations.

Commentary

UU

8. A tribunal that grants leave to ﬁle an amicus curiae submission is not required to address the
submission at any point in the arbitration. The tribunal may request any person or organization
making a submission to appear before the tribunal to reply to speciﬁc issues or questions
concerning the submission.

UU

This is a procedural provision to ensure proper scheduling of the timetable for all parties.

Commentary

UU

7. The tribunal shall decide whether to grant leave to ﬁle an amicus curiae submission. If leave to
ﬁle is granted, the tribunal shall set an appropriate date for the disputing parties and the nondisputing State Party to respond in writing to the amicus curiae submission.
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Have agreed as follows:

Recognizing that the promotion and the protection of investments of investors of one
Party in the territory of the other Party will be conducive to the stimulation of mutually
beneficial business activity, to the development of economic cooperation between them
and to the promotion of sustainable development,

Canada and --------------------------------------, hereinafter referred to as the "Parties",

AGREEMENT BETWEEN CANADA AND -------------------------FOR THE PROMOTION AND PROTECTION OF INVESTMENTS

1

a ruling that adjudicates with respect to a particular act or practice.

(b)

the production, distribution, sale or exhibition of film or video recordings;
the production, distribution, sale or exhibition of audio or video music
recordings;
the publication, distribution, sale or exhibition of music in print or
machine readable form; or
radio communications in which the transmissions are intended for direct
reception by the general public, and all radio, television or cable
broadcasting undertakings and all satellite programming and broadcast
network services.

(ii)
(iii)

(iv)

(v)

days means calendar days, including weekends and holidays;

the publication, distribution, or sale of books, magazines, periodicals or
newspapers in print or machine readable form but not including the sole
activity of printing or typesetting any of the foregoing;

(i)

cultural industries means persons engaged in any of the following activities:

covered investment means, with respect to a Party, an investment in its territory of an
investor of the other Party existing on the date of entry into force of this Agreement, as
well as investments made or acquired thereafter;

confidential information means confidential business information and information that
is privileged or otherwise protected from disclosure;

Commission means the body established by the Parties under Article 51;

a determination or ruling made in an administrative or quasi-judicial
proceeding that applies to a particular person, good or service of the other
Party in a specific case; or

(a)

administrative ruling of general application means an administrative ruling or
interpretation that applies to all persons and fact situations that fall generally within its
ambit and that establishes a norm of conduct, but does not include;

For the purpose of this Agreement:

Article 1
Definitions

Section A - Definitions

2
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a branch of any such entity;

(ii)

intellectual property rights means copyright and related rights, trademark rights, rights
in geographical indications, rights in industrial designs, patent rights, rights in layout

ICSID Convention means the Convention on the Settlement of Investment Disputes
between States and Nationals of other States, done at Washington, March 18, 1965;

ICSID means the Interna tional Centre for Settlement of Investment Disputes;

government monopoly means a monopoly that is owned, or controlled through
ownership interests, by the federal government of a Party or by another such monopoly;

financial service means a service of a financial nature, including insurance, and a service
incidental or auxiliary to a service of a financial nature;

financial institution means any financial intermediary or other enterprise that is
authorized to do business and regulated or supervised as a financial institution under the
law of the Party in whose territory it is located;

existing means in effect on the date of entry into force of this Agreement;

equity or debt securities includes voting and non-voting shares, bonds, convertible
debentures, stock options and warrants;

enterprise of a Party means an enterprise constituted or organized under the law of a
Party, and a branch located in the territory of a Party and carrying out business activities
there;

any entity constituted or organized under applicable law, whether or not
for profit, whether privately-owned or governmentally -owned, including
any corporation, trust, partnership, sole proprietorship, join t venture or
other association; and

(i)

enterprise means:

disputing party means the disputing investor or the disputing Party;

disputing Party means a Party against which a claim is made under Section C;

disputing investor means an investor that makes a claim under Section C;

designate means to establish, designate or authorize, or to expand the scope of a
monopoly to cover an additional good or service after the date of entry into force of the
Agreement;

3

where the enterprise is an affiliate of the investor, or
where the original maturity of the loan is at least three years,

(i)
(ii)

a loan to an enterprise

notwithstanding subparagraph (III) and (IV) above, a loan to or
debt security issued by a financial institution is an investment only
where the loan or debt security is treated as regulatory capital by
the Party in whose territory the financial institution is located, and
a loan granted by or debt security owned by a financial institution,
other than a loan to or debt security of a financial institution
referred to in (i), is not an investment;

(i)

(ii)

(iv)

(iii)

a loan granted by or debt security owned by a cross-border
financial service provider, other than a loan to or debt security

a loan to, or debt security is sued by, a Party or a state enterprise
thereof is not an investment; and

for greater certainty:

(V)

but does not include a loan, regardless of original maturity, to a state enterprise;

(IV)

but does not include a debt security, regardless of original maturity, of a state
enterprise;

where the original maturity of the debt security is at least three
years,

(ii)

a debt security of an enterprise

(III)

where the enterprise is an affiliate of the investor, or

an equity security of an enterprise;

(II)

(i)

an enterprise;

(I)

investment means:

Inter-American Convention means the Inter-American Convention on International
Commercial Arbitration , done at Panama, January 30, 1975;

designs of integrated circuits, rights in relation to protection of undisclosed information,
and plant breeders’ rights.

4
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an interest in an enterprise that entitles the owner to share in income or
profits of the enterprise;

(ii)

(i)

contracts where remuneration depends substantially on the
production, revenues or profits of an enterprise;

contracts involving the presence of an investor's property in the
territory of the Party, including turnkey or construction contracts,
or concessions, or

interests arising from the commitment of capital or other resources in the
territory of a Party to economic activity in such territory, such as under

Canada or a state enterprise of Canada, or
a national or an enterprise of Canada,

the extension of credit in connection with a commercial
transaction, such as trade financing, other than a loan covered by
subparagraphs (IV) or (V); and

(ii)

any other claims to money,

person means a natural person or an enterprise;

commercial contracts for the sale of goods or services by a national
or enterprise in the territory of a Party to an enterprise in the
territory of the other Party, or

(i)

investor of a Party means

investment of an investor of a Party means an investment owned or controlled directly
or indirectly by an investor of such Party;

in respect of………

in respect of Canada, provincial or local governments; and

sub-national government means:

state enterprise means an enterprise that is owned or controlled through ownership
interests by a Party;

Secretary-General means the Secretary-General of ICSID;

public entity means a central bank or monetary authority of a Party, or any financial
institution owned or controlled by a Party;

person of a Party means a national, or an enterprise of a Party;

New York Convention means the United Nation Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done at New York, June 10, 1958;

national means a natural person who is a citizen or permanent resident of a Party;

monopoly means an entity, including a consortium or government agency, that in any
relevant market in the territory of a Party is designated as the sole provider or purchaser
of a good or service, but does not include an entity that has been granted an exclusive
intellectual property right solely by reason of such grant;

measure includes any law, regulation, procedure, requirement, or practice;

investor of a non-Party means an investor other than an investor of a Party, that seeks to
make, is making, or has made an investment;

that seeks to make, is making or has made an investment and that does not possess
the citizenship of Canada.

________________________________;

in the case of ________:

that seeks to make, is making or has made an investment;

(i)
(ii)

in the case of Canada:

6

claims to money that arise solely from

that do not involve the kinds of interests set out in subparagraphs (I) through (IX);

(XI)

(X)

but investment does not mean,

(IX)

(VIII) real estate or other property, tangible or intangible, acquired in the
expectation or used for the purpose of economic benefit or other business
purposes; and

(VII) an interest in an enterprise that entitles the owner to share in the assets of
that enterprise on dissolution, other than a debt security or a loan excluded
from subparagraphs (III) (IV) or (V);

(VI)

issued by a financial institution, is an investment if such loan or
debt security meets the criteria for investments set out elsewhere in
this Article;

5
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in respect of

WTO Agreement means the Agreement Establishing the World Trade Organization
done at Marrakesh on April 15, 1994.

UNCITRAL Arbitration Rules means the arbitration rules of the United Nations
Commission on International Trade Law, approved by the United Nations General
Assembly on December 15, 1976; and

Tribunal means an arbitration tribunal established under Article 27 (Submission of a
Claim to Arbitration) or Article 32 (Consolidation);

.

(a) the land territory of Canada, air space and internal waters of Canada ;
(b) those maritime areas, including the territorial sea, exclusive economic
zone, and the seabed and subsoil to the outer limit of the territorial sea,
over which Canada has sovereignty or over which Canada exercises, in
accordance with international law, sovereign rights for the purpose of
exploration and exploitation of the natural resources; and
(c) artificial islands, installations and structures on the continental shelf
over which Canada has jurisdiction as a coastal state.

in respect of Canada:

transfers include international payments;

(ii)

(i)

territory means

tax convention means a convention for the avoidance of double taxation or other
international taxation agreement or arrangement;

7

covered investments.

(b)

Article 3
National Treatment

investors of the other Party; and

(a)

This Agreement shall apply to measures adopted or maintained by a Party relating

1
For greater certainty, the treatment accorded by a Party under this Article means, with respect to a subnational government, treatment accorded, in like circumstances, by that sub-national government to
investors, and to investments of investors, of a non-Party.

2.
Each Party shall, accord to covered investments treatment no less favourable than
that it accords, in like circumstances, to investments of investors of a non-Party with
respect to the establishment, acquisition, expansion, management, conduct, operation and
sale or other disposition of investments in its territory.

1.
Each Party shall accord to investors of the other Party treatment no less
favourable than that it accords, in like circumstances, to investors of a non-Party with
respect to the establishment, acquisition, expansion, management, conduct, operation and
sale or other disposition of investments in its territory.

Article 4 1
Most-Favoured-Nation Treatment

3.
The treatment accorded by a Party under paragraphs 1 and 2 means, with respect
to a sub-national government, treatment no less favourable than the treatment accorded,
in like circumstances, by that sub-national government to investors, and to investments of
investors, of the Party of which it forms a part.

2.
Each Party shall accord to covered investments treatment no less favourable than
that it accords, in like circumstances, to investments of its own investors with respect to
the establishment, acquisition, expansion, management, conduct, operation and sale or
other disposition of investments in its territory.

1.
Each Party shall accord to investors of the other Party treatment no less
favourable than that it accords, in like circumstances, to its own investors with respect to
the establishment, acquisition, expansion, management, conduct, operation and sale or
other disposition of investments in its territory.

1.
to:

Article 2
Scope

Section B – Substantive Obligations

8
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to transfer technology, a production process or other proprietary
knowledge to a person in its territory, except when the requirement is
imposed or the commitment or undertaking is enforced by a court,
administrative tribunal or competition authority, to remedy an alleged
violation of competition laws or to act in a manner not inconsistent with
other provisions of this Agreement; or
to supply exclusively from the territory of the Party the goods it produces
or the services it provides to a specific regional market or to the world
market.

(f)

(g)

2
No investor may have recourse to dispute settlement under Section C for any matter arising under this
paragraph.

1.
Neither Party may impose or enforce any of the following requirements, or
enforce any commitment or undertaking, in connection with the establishment,
acquisition, expansion, management, conduct or operation of an investment of an investor
of a Party or a non-Party in its territory:

Article 7
Performance Requirements

3.
Subject to its laws, regulations and policies relating to the entry of aliens, each
Party shall grant temporary entry to nationals of the other Party, employed by an investor
of the other Party, who seeks to render services to an investment of that investor in the
territory of the Party, in a capacity that is managerial or executive or requires specialized
knowledge. 2

2.
A Party may require that a majority of the board of directors, or any committee
thereof, of an enterprise that is a covered investment be of a particular nationality, or
resident in the territory of the Party, provided that the requirement does not materially
impair the ability of the investor to exercise control over its investment.

1.
A Party may not require that an enterprise of that Party, that is a covered
investment, appoint to senior management positions individuals of any particular
nationality.

Article 6
Senior Management, Boards of Directors and Entry of Personnel

to restrict sales of goods or services in its territory that such investment
produces or provides by relating such sales in any way to the volume or
value of its exports or foreign exchange earnings;

(e)

3.
A determination that there has been a breach of another provision of this
Agreement, or of a separate international agreement, does not establish that there has
been a breach of this Article.

to achieve a given level or percentage of domestic content;
to purchase, use or accord a preference to goods produced in its territory,
or to purchase goods from producers in its territory;
to relate in any way the volume or value of imports to the volume or value
of exports or to the amount of foreign exchange inflows associated with
such investment; or

(a)
(b)

(c)

3.
Neither Party may condition the receipt or continued receipt of an advantage, in
connection with an investment in its territory of an investor of a Party or of a non-Party,
on compliance with any of the following requirements:

2.
A measure that requires an investment to use a technology to meet generally
applicable health, safety or environmental requirements shall not be construed to be
inconsistent with paragraph 1(f). For greater certainty, Articles 3 and 4 apply to the
measure.

to relate in any way the volume or value of imports to the volume or value
of exports or to the amount of foreign exchange inflows associated with
such investment;

(d)

2.
The concepts of "fair and equitable treatment" and "full protection and security"
in paragraph 1 do not require treatment in addition to or beyond that which is required by
the customary international law minimum standard of treatment of aliens.

to purchase, use or accord a preference to goods produced or services
provided in its territory, or to purchase goods or services from persons in
its territory;

to achieve a given level or percentage of domestic content;

(b)
(c)

to export a given level or percentage of goods;

(a)

10

1.
Each Party shall accord to covered investments treatment in accordance with the
customary international law minimum standard of treatment of aliens, including fair and
equitable treatment and full protection and security.

Article 5
Minimum Standard of Treatment

9
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to restrict sales of goods or services in its territory that such investment
produces or provides by relating such sales in any way to the volume or
value of its exports or foreign exchange earnings.

a sub-national government;

(ii)

4
Nothing in this Article shall be construed to prevent a monopoly from charging different prices in
different geographic markets, where such differences are based on normal commercial considerations, such
as taking account of supply and demand conditions in those markets.

No investor may have recourse to dispute settlement under Section C for any matter arising under
paragraphs 1 and 2 of this Article.

3

2.
Where a Party intends to designate a monopoly 4 and the designation may affect
the interests of persons of the other Party, the Party shall, wherever possible, provide
prior written notification to the other Party of the designation.

5
A "delegation" includes a legislative grant, and a government order, directive or other act transferring to
the monopoly, or authorizing the exercise by the monopoly of, governmental authority.

3.
Article 4 shall not apply to treatment accorded by a Party pursuant to agreements,
or with respect to sectors, set out in its schedule to Annex III.

2.
Articles 3, 4, 6 and 7 shall not apply to any measure that a Party adopts or
maintains with respect to sectors, subsectors or activities, as set out in its schedule to
Annex II.

an amendment to any non-conforming measure referred to in
subparagraph (a) to the extent that the amendment does not decrease
the conformity of the measure, as it existed immediately before the
amendment, with Articles 3, 4, 6 and 7.

a Party at the national level, as set out in its Schedule to
Annex I, or

(i)

any existing non-conforming measure that is maintained by

(c)

(a)

Articles 3, 4, 6 and 7 shall not apply to:

1.
Nothing in this Agreement shall be construed to prevent a Party from designating
a monopoly, or from maintaining or establishing a state enterprise.

Paragraphs (3) (a) and (b) shall not apply to requirements imposed by an
importing Party relating to the content of goods necessary to qualify for
preferential tariffs or preferential quotas.

(c)

1.

the continuation or prompt renewal of any non-conforming measure
referred to in subparagraph (a);

Paragraphs (1) (b), (c), (f) and (g), and (3) (a) and (b) shall not apply to
procurement by a Party or a state enterprise; and

(b)

Article 9
Reservations and Exceptions

4.
Each Party shall ensure, through regulatory control, administrative supervision or
the application of other measures, that any state enterprise that it maintains or establishes
acts in a manner that is not inconsistent with the Party's obligations under this Agreement
wherever such enterprise exercises any regulatory, administrative or other governmental
authority that the Party has delegated to it, such as the power to expropriate, grant
licenses, approve commercial transactions or impose quotas, fees or other charges.

(b)

Paragraphs (1) (a), (b) and (c), and (3) (a) and (b) shall not apply to
qualification requirements for goods or services with respect to export
promotion and foreign aid programs;

(a)

The provisions of:

12
3.
Each Party shall ensure, through regulatory control, administrative supervision or
the application of other measures, that any privately-owned monopoly that it designates
and any government monopoly that it maintains or designates acts in a manner that is not
inconsistent with the Party's obligations under this Agreement wherever such a monopoly
exercises any regulatory, administrative or other governmental authority that the Party
has delegated to it in connection with the monopoly good or service, such as the power to
grant import or export licenses, approve commercial transactions or impose quotas, fees
or other charges 5 ;

Article 8
Monopolies and State Enterprises3

6.

5.
Paragraphs 1 and 3 shall not apply to any requirement other than the requirements
set out in those paragraphs.

4.
Nothing in paragraph 3 shall be construed to prevent a Party from conditioning
the receipt or continued receipt of an advantage, in connection with an investment in its
territory of an investor of a Party, on compliance with a requirement to locate production,
provide a service, train or employ workers, construct or expand particular facilities, or
carry out research and development, in its territory.

(d)

11
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subsidies or grants provided by a Party or a state enterprise, including
government-supported loans, guarantees and insurance;

(b)

Article 10
General Exceptions

The provisions of Article 4 of this Agreement shall not apply to financial services.

to ensure compliance with laws and regulations that are not inconsistent
with the provisions of this Agreement; or

for the conservation of living or non-living exhaustible natural resources.

(b)

(c)

the protection of investors, depositors, financial market participants,
policy-holders, policy-claimants, or persons to whom a fiduciary duty is
owed by a financial institution;

the maintenance of the safety, soundness, integrity or financial
responsibility of financial institutions; and

ensuring the integrity and stability of a Party's financial system.

(a)

(b)

(c)

2.
Nothing in this Agreement shall be construed to prevent a Party from adopting or
maintaining reasonable measures for prudential reasons, such as:

to protect human, animal or plant life or health;

(a)

1.
Subject to the requirement that such measures are not applied in a manner that
would constitute arbitrary or unjustifiable discrimination between investments or between
investors, or a disguised restriction on international trade or investment, nothing in this
Agreement shall be construed to prevent a Party from adopting or enforcing measures
necessary:

7.

6.
For greater certainty, Article 3 of this Agreement shall not apply to the granting
by a Party to a financial institution of an exclusive right to provide activities or services
forming part of a public retirement plan or statutory system of social security.

procurement by a Party or state enterprise;

(a)

The provisions of Articles 3, 4 and 6 of this Agreement shall not apply to:

(c)

(b)

(a)

to prevent any Party from taking action in pursuance of its obligations
under the United Nations Charter for the maintenance of international
peace and security.

relating to the implementation of national policies or international
agreements respecting the non-proliferation of nuclear weapons or
other nuclear explosive devices; or

taken in time of war or other emergency in international relations,
or

(ii)

(iii)

relating to the traffic in arms, ammunition and implements of war
and to such traffic and transactions in other goods, materials,
services and technology undertaken directly or indirectly for the
purpose of supplying a military or other security establishment,

(i)

to prevent any Party from taking any actions that it considers necessary for
the protection of its essential security interests

to require any Party to furnish or allow access to any information the
disclosure of which it determines to be contrary to its essential security
interests;

Nothing in this Agreement shall be construed:

7.
Any measure adopted by a Party in conformity with a decision adopted by the
World Trade Organization pursuant to Article IX:3 of the WTO Agreement shall be
deemed to be also in conformity with this Agreement. An investor purporting to act
pursuant to Section C of this Agreement may not claim that such a conforming measure
is in breach of this Agreement.

6.
The provisions of this Agreement shall not apply to investments in cultural
industries.

5.
Nothing in this Agreement shall be construed to require a Party to furnish or allow
access to information the disclosure of which would impede law enforcement or would
be contrary to the Party's law protecting Cabinet confidences, personal privacy or the
confidentiality of the financial affairs and accounts of individual customers of financial
institutions.

4.

3.
Nothing in this Agreement shall apply to non-discriminatory measures of general
application taken by any public entity in pursuit of monetary and related credit policies or
exchange rate policies. This paragraph shall not affect a Party’s obligations under Article
7 (Performance Requirements) or Article 14 (Transfer of Funds);

4.
In respect of intellectual property rights, a Party may derogate from Articles 3 and
4 in a manner that is consistent with the WTO Agreement.

5.

14
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For greater certainty, Article 13(1) shall be interpreted in accordance with Annex B.13(1) on the
clarification of indirect expropriation.

6

3.
Compensation shall be paid without delay and shall be fully realizable and freely
transferable. Compensation shall be payable in a freely convertible currency and shall
include interest at a commercially reasonable rate for that currency from the date of
expropriation until date of payment.

2.
Such compensation shall be equivalent to the fair market value of the expropriated
investment immediately before the expropriation took place (“date of expropriation”),
and shall not reflect any change in value occurring because the intended expropriation
had become known earlier. Valuation criteria shall include going concern value, asset
value including declared tax value of tangible property, and other criteria, as appropriate,
to determine fair market value.

1.
Neither Party shall nationalize or expropriate a covered investment either directly,
or indirectly through measures having an effect equivalent to nationalization or
expropriation (hereinafter referred to as "expropriation"), except for a public purpose, in
accordance with due process of law, in a non-discriminatory manner and on prompt,
adequate and effective compensation.

Article 13 6
Expropriation

2.
Paragraph (1) shall not apply to existing measures relating to subsidies or grants
that would be inconsistent with Article 3 but for Article 9(5)(b).

(a)

bankruptcy, insolvency or the protection of the rights of creditors;

3.
Notwithstanding paragraphs 1 and 2, a Party may prevent a transfer through the
equitable, non-discriminatory and good faith application of its laws relating to:

2.
Each Party shall permit transfers relating to a covered investment to be made in
the convertible currency in which the capital was originally invested, or in any other
convertible currency agreed by the investor and the Party concerned. Unless otherwise
agreed by the investor, transfers shall be made at the rate of exchange applicable on the
date of transfer.

payments arising under Section C.

payments made pursuant to Articles 12 and 13; and

(e)
(f)

payments made under a contract entered into by the investor, or the
covered investment, including payments made pursuant to a loan
agreement;

proceeds from the sale of all or any part of the covered investment or from
the partial or complete liquidation of the covered investment;
(d)

(c)

profits, dividends, interest, capital gains, royalty payments, management
fees, technical assistance and other fees, returns in kind and other amounts
derived from the investment;

(b)

1.
Each Party shall permit all transfers relating to a covered investment to be made
freely, and without delay, into and out of its territory. Such transfers include:

1.
Each Party shall accord to investors of another Party, and to covered investments,
non-discriminatory treatment with respect to measures it adopts or maintains relating to
losses suffered by investments in its territory owing to armed conflict, civil strife or a
natural disaster.

contributions to capital;

Article 14
Transfer of Funds

Article 12
Compensation for Losses

(a)

5.
The provisions of this Article shall not apply to the issuance of compulsory
licenses granted in relation to intellectual property rights, or to the revocation, limitation
or creation of intellectual property rights, to the extent that such issuance, revocation,
limitation or creation is consistent with the WTO Agreement.

4.
The investor affected shall have a right, under the law of the Party making the
expropriation, to prompt review, by a judicial or other independent authority of that
Party, of its case and of the valuation of its investment in accordance with the principles
set out in this Article.

16

The Parties recognize that it is inappropriate to encourage investment by relaxing
domestic health, safety or environmental measures. Accordingly, a Party should not
waive or otherwise derogate from, or offer to waive or otherwise derogate from, such
measures as an encouragement for the establishment, acquisition, expansion or retention
in its territory of an investment of an investor. If a Party considers that the other Party
has offered such an encouragement, it may request consultations with the other Party and
the two Parties shall consult with a view to avoiding any such encouragement.

Article 11
Health, Safety and Environmental Measures

15
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criminal or penal offences;

reports of transfers of currency or other monetary instruments; or

ensuring the satisfaction of judgments in adjudicatory proceedings.

(c)

(d)

(e)

Article 16
Taxation Measures

2.
A Party or any agency thereof which is subrogated to the rights of an investor in
accordance with paragraph 1 of this Article, shall be entitled in all circumstances to the
same rights as those of the investor in respect of the investment. Such rights may be
exercised by the Party or any agency thereof, or by the investor if the Party or any agency
thereof so authorizes.

1.
If a Party or any agency thereof makes a payment to any of its investors under a
guarantee or a contract of insurance it has entered into in respect of an investment, the
other Party shall recognize the validity of the subrogation in favour of such Party or
agency thereof to any right or title held by the investor.

Article 15
Subrogation

7.
Notwithstanding paragraph 1, a Party may restrict transfers in kind in
circumstances where it could otherwise restrict transfers under the WTO Agreement and
as set out in paragraph 3.

6.
Notwithstanding the provisions of paragraphs 1, 2 and 4, and without limiting the
applicability of paragraph 5, a Party may prevent or limit transfers by a financial
institution to, or for the benefit of, an affiliate of or person related to such institution,
through the equitable, non-discriminatory and good faith application of measures relating
to maintenance of the safety, soundness, integrity or financial responsibility of financial
institutions.

5.
Paragraph 4 shall not be construed to prevent a Party from imposing any measure
through the equitable, non-discriminatory and good faith application of its laws relating
to the matters set out in subparagraphs (a) through (e) of paragraph 3.

4.
Neither Party may require its investors to transfer, or penalize its investors that
fail to transfer, the income, earnings, profits or other amounts derived from, or
attributable to investments in the territory of the other Party.

issuing, trading or dealing in securities;

(b)
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7.
The taxation authorities referred to in this Article shall be the following until
notice in writing to the contrary is provided to the other Party:

6.
If, in connection with a claim by an investor of a Party or a dispute between the
Parties, an issue arises as to whether a measure of a Party is a taxation measure, a Party
may refer the issue to the taxation authorities of the Parties. The taxation authorities shall
decide the issue, and their decision shall bind any Tribunal formed pursuant to Section C
or arbitral panel formed pursuant to Section D, as the case may be, with jurisdiction over
the claim or the dispute. A Tribunal or arbitral panel seized of a claim or a dispute in
which the issue arises may not proceed pending receipt of the decision of the taxation
authorities. If the taxation authorities have not decided the issue within six months of the
referral, the Tribunal or arbitral panel shall decide the issue in place of the taxation
authorities.

5.
An investor may submit a claim relating to taxation measures covered by this
Agreement to arbitration under Section C only if the taxation authorities of the Parties fail
to reach the joint determinations specified in paragraph 3 and paragraph 4 of this Article
within six months of being notified in accordance with the provisions of this Article.

4.
The provisions of Article 13 shall apply to taxation measures unless the taxation
authorities of the Parties, no later than six months after being notified by an investor that
the investor disputes a taxation measure, jointly determine that the measure in question is
not an expropriation. The investor shall refer the issue of whether a taxation measur e is
an expropriation for a determination to the taxation authorities of the Parties at the same
time that it gives notice under Article 24 (Notice of Intent to Submit a Claim to
Arbitration).

3.
A claim by an investor that a tax measure of a Party is in breach of an agreement
between a Party and the investor concerning an investment shall be considered a claim
for breach of this Agreement unless the taxation authorities of the Parties, no later than
six months after being notified by the investor of its intention to submit the claim to
arbitration, jointly determine that the measure does not contravene such agreement. The
investor shall refer the issue of whether a taxation measure does not contravene an
agreement for a determination to the taxation authorities of the Parties at the same time
that it gives notice under Article 24 (Notice of Intent to Submit a Claim to Arbitration).

2.
Nothing in this Agree ment shall be construed to require a Party to furnish or allow
access to information the disclosure of which would be contrary to the Party’s law
protecting information concerning the taxation affairs of a taxpayer.

1.
Except as set out in this Article, nothing in this Agreement shall apply to taxation
measures. For further certainty, nothing in this Agreement shall affect the rights and
obligations of the Parties under any tax convention. In the event of any inconsistency
between the provisions of this Agreement and any such convention, the provisions of that
convention shall apply to the extent of the inconsistency.

18
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for _______:

(b)

2.
Subject to prior notification and consultation in accordance with Article 19, a
Party may deny the benefits of this Agreement to an investor of the other Party that is an
enterprise of such Party and to investments of such investors if investors of a non-Party
own or control the enterprise and the enterprise has no substantial business activities in
the territory of the Party under whose law it is constituted or organize d.

1.
A Party may deny the benefits of this Agreement to an investor of the other Party
that is an enterprise of such Party and to investments of such investor if investors of a
non-Party own or control the enterprise and the denying Party adopts or maintains
measures with respect to the non-Party that prohibit transactions with the enterprise or
that would be violated or circumvented if the benefits of this Agreement were accorded to
the enterprises or to its investments.

Article 18
Denial of Benefits

3.
Where, within 70 days of the referral by the Tribunal, no request for the
establishment of a panel pursuant to paragraph (2) has been made, and no report has been
received by the Tribunal, the Tribunal may proceed to decide the matter.

2.
Pursuant to a request received in accordance with paragraph (1), the Parties shall
proceed in accordance with Section D to prepare a written report, either on the basis of
agreement following consultations, or by means of an arbitral panel. The consultations
shall be between the financial services authorities of the Parties. The report shall be
transmitted to the Tribunal, and shall be binding on the Tribunal.

1.
Where an investor submits a claim to arbitration under Section C, and the
disputing Party invokes Articles Article 10(2) or 14(6), the Tribunal established pursuant
to Article 22 (Claim by an Investor of a Party on its Own Behalf) or 23 (Claim by an
Investor of a Party on Behalf of and Enterprise) shall, at the request of that Party, seek a
report in writing from the Parties on the issue of whether and to what extent the said
paragraphs are a valid defence to the claim of the investor. The Tribunal may not
proceed pending receipt of a report under this Article.

Article 17
Prudential Measures

for Canada: the Assistant Deputy Minister, Tax Policy, of the Department
of Finance Canada;

(a)

19

publish in advance any such measure that it proposes to adopt; and
provide interested persons and the other Party a reasonable opportunity to
comment on such proposed measures.

(a)
(b)

To the extent possible, each Party shall:

7
No investor may have recourse to dispute settlement under Section C for any matter arising under this
Article.

3.
Upon request by a Party, information shall be exchanged on the measures of the
other Party that may have an impact on covered investments.

2.

1.
Each Party shall, to the extent possible, ensure that its laws, regulations,
procedures, and administrative rulings of general application respecting any matter
covered by this Agreement are promptly published or otherwise made available in such a
manner as to enable interested persons and the other Party to become acquainted with
them.

Article 19 7
Transparency

20

188

c)
Except in rare circumstances, such as when a measure or series of measures are so
severe in the light of their purpose that they cannot be reasonably viewed as having been
adopted and applied in good faith, non-discriminatory measures of a Party that are
designed and applied to protect legitimate public welfare objectives, such as health,
safety and the environment, do not constitute indirect expropriation.

the character of the measure or series of measures;

the extent to which the measure or series of measures interf ere with
distinct, reasonable investment-backed expectations; and

ii)

iii)

the economic impact of the measure or series of measures, although the
sole fact that a measure or series of measures of a Party has an adverse
effect on the economic value of an investment does not establish that an
indirect expropriation has occurred;

i)

b)
The determination of whether a measure or series of measures of a Party
constitute an indirect expropriation requires a case-by-case, fact-based inquiry that
considers, among other factors:

a)
Indirect expropriation results from a measure or series of measures of a Party that
have an effect equivalent to direct expropriation without formal transfer of title or
outright seizure;

The Parties confirm their shared understanding that:

Expropriation

Annex B.13(1)
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investors of a Party, and investments of such investors, in financial
institutions in the other Party’s territory,

financial institutions of a Party; and

1.
An investor of a Party, on behalf of an enterprise of the other Party that is a
juridical person that the investor owns or controls directly or indirectly, may submit to
arbitration under this Section a claim that the other Party has breached an obligation
under Section B, and that the enterprise has incurred loss or damage by reason of, or
arising out of, that breach.

Article 23
Claim by an Investor of a Party on Behalf of an Enterprise

2.
An investor may not make a claim if more than three years have elapsed from the
date on which the investor first acquired, or should have first acquired, knowledge of the
alleged breach and knowledge that the investor has incurred loss or damage.

1.
An investor of a Party may submit to arbitration under this Section a claim that
the other Party has breached an obligation under Section B, and that the investor has
incurred loss or damage by reason of, or arising out of, that breach.

Article 22
Claim by an Investor of a Party on Its Own Behalf

this Section applies only in respect of claims that the other Party has breached an
obligation under Articles 11, 13, 14, or 18.

(b)

(a)

With respect to:

Article 21
Limitation of Claims with respect to financial institutions

Without prejudice to the rights and obligations of the Parties under Section D
(State to State Dispute Settlement Procedures), this Section establishes a mechanism for
the settlement of investment disputes.

Article 20
Purpose

Section C - Settlement of Disputes
between an Investor and the Host Party

22
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Article 24
Notice of Intent to Submit a Claim to Arbitration

An investment may not make a claim under this Section.

the provisions of this Agreement alleged to have been breached and any
other relevant provisions;

the issues and the factual basis for the claim, including the measures at
issue; and

the relief sought and the approximate amount of damages claimed.

(b)

(c)

(d)

1.
Before a disputing investor may submit a claim to arbitration, the disputing
parties shall first hold consultations in an attempt to settle a claim amicably.

Article 25
Settlement of a Claim through Consultation

2.
The disputing investor shall also deliver, with its Notice of Intent to Submit a
Claim to Arbitration, evidence establishing that it is an investor of the other Party.

the name and address of the disputing investor and, where a claim is made
under Article 23 (Claim by an Investor of a Party on Behalf of an
Enterprise), the name and address of the enterprise;

(a)

1.
The disputing investor shall deliver to the disputing Party written notice of its
intent to submit a claim to arbitration at least 90 days before the claim is submitted,
which notice shall specify:

4.

3.
Where an investor makes a claim under this Article and the investor or a noncontrolling investor in the enterprise makes a claim under Article 22 (Claim by an
Investor of a Party on Its Own Behalf) arising out of the same events that gave rise to the
claim under this Article, and two or more of the claims are submitted to arbitration under
Article 27 (Submission of a Claim to Arbitration), the claims should be heard together by
a Tribunal established under Article 32 (Consolidation), unless the Tribunal finds that the
interests of a disputing party would be prejudiced thereby.

2.
An investor may not make a claim on behalf of an enterprise described in
paragraph 1 if more than three years have elapsed from the date on which the enterprise
first acquired, or should have first acquired, knowledge of the alleged breach and
knowledge that the enterprise has incurred loss or damage.

23

at least six months have elapsed since the events giving rise to the claim;
not more than three years have elapsed from the date on which the
investor first acquired, or should have first acquired, knowledge of the
alleged breach and knowledge that the investor has incurred loss or
damage thereby;
the investor has delivered the Notice of Intent required under Article 24
(Notice of Intent to Submit a Claim to Arbitration), in accordance with the
requirements of that Article, at least 90 days prior to submitting the claim;
and
the investor and, where the claim is for loss or damage to an interest in an
enterprise of the other Party that is a juridical person that the investor
owns or controls directly or indirectly, the enterprise waive their right to
initiate or continue before any administrative tribunal or court under the
law of any Party, or other dispute settlement procedures, any proceedings
with respect to the measure of the disputing Party that is alleged to be a
breach referred to in Article 22 (Claim by an Investor of a Party on Its
Own Behalf), except for proceedings for injunctive, declaratory or other
extraordinary relief, not involving the payment of damages, before an
administrative tribunal or court under the law of the disputing Party.

(b)
(c)

(d)

(e)

both the investor and the enterprise consent to arbitration in accordance
with the procedures set out in this Agreement;
at least six months have elapsed since the events giving rise to the claim;

(a)

(b)

2.
A disputing investor may submit a claim to arbitration under Article 23 (Claim by
an Investor of a Party on Behalf of an Enterprise) only if:

the investor consents to arbitration in accordance with the procedures set
out in this Agreement;

(a)

1.
A disputing investor may submit a claim to arbitration under Article 22 (Claim by
an Investor of a Party on Its Own Behalf) only if:

Article 26
Conditions Precedent to Submission of a Claim to Arbitration

3.
The place of consultation shall be the capital of the disputing Party, unless the
disputing parties otherwise agree.

2.
Consultations shall be held within 30 days of the submission of the notice of
intent to submit a claim to arbitration, unless the disputing parties otherwise agree.

24
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the investor has delivered the Notice of Intent required under Article 24
(Notice of Intent to Submit a Claim to Arbitration), in accordance with the
requirements of that Article, at least 90 days prior to submitting the claim;
and

both the investor and the enterprise waive their right to initiate or continue
before any administrative tribunal or court under the law of any Party, or
other dispute settlement procedures, any proceedings with respect to the
measure of the disputing Party that is alleged to be a breach referred to in
Article 23 (Claim by an Investor of a Party on Behalf of an Enterprise,
except for proceedings for injunctive, declaratory or other extraordinary
relief, not involving the payment of damages, before an administrative
tribunal or court under the law of the disputing Party.

(d)

(e)

any other body of rules approved by the Commission as available for
arbitrations under this Section.

the UNCITRAL Arbitration Rules; or

26

the ICSID Convention, provided that both the disputing Party and the
Party of the disputing investor are parties to the Convention;

the Additional Facility Rules of ICSID, provided that either the disputing
Party or the Party of the disputing investor, but not both, is a party to the
ICSID Convention;

(b)

2.

(a)

have expertise or experience in public international law, international trade
or international investment rules, or the resolution of disputes arising
under international trade or international investment agreements;

Arbitrators shall:

1.
Except in respect of a Tribunal established under Article 32 (Consolidation), and
unless the disputing parties agree otherwise, the Tribunal shall comprise three arbitrators,
one arbitrator appointed by each of the disputing parties and the third, who shall be the
presiding arbitrator, appointed by agreement of the disputing parties.

1.
A disputing investor who meets the conditions precedent provided for in Article
26 (Conditions Precedent to Submission of a Claim to Arbitration) may submit the claim
to arbitration under:

(a)

Article 29
Arbitrators

Article I of the Inter-American Convention for an agreement.]

[(c)

Article 27
Submission of a Claim to Arbitration

Article II of the New York Convention for an agreement in writing; and

(b)

5.
Failure to meet any of the conditions precedent provided for in paragraphs 1
through 3 shall nullify the consent of the Parties given in Article 28 (Consent to
Arbitration).

Chapter II of the ICSID Convention (Jurisdiction of the Centre) and the
Additional Facility Rules for written consent of the parties;

(a)

2.
The consent given in paragraph 1 and the submission by a disputing investor of a
claim to arbitration shall satisfy the requirement of:

1.
Each Party consents to the submission of a claim to arbitration in accordance with
the procedures set out in this Agreement.

Article 28
Consent to Arbitration

3.
The applicable arbitration rules shall govern the arbitration except to the extent
modified by this Section, and supplemented by any rules adopted by the Commission
under this Section.

2.
The Commission shall have the power to make rules supplementing the applicable
arbitral rules and may amend any rules of its own making. Such rules shall be binding on
a Tribunal established under this Section, and on individual arbitrators serving on such
Tribunals.

(d)

(c)

4.
A waiver from the enterprise under paragraph 1(e) or 2(e) shall not be required
only where a disputing Party has deprived a disputing investor of control of an enterprise.

3.
A consent and waiver required by this Article shall be in the form provided for in
Annex C.26, shall be delivered to the disputing Party and shall be included in the
submission of a claim to arbitration.

not more than three years have elapsed from the date on which the
enterprise first acquired, or should have first acquired, knowledge of the
alleged breach and knowledge that the enterprise has incurred loss or
damage thereby;

(c)
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comply with any Code of Conduct for Dispute Settlement as agreed by the
Commission.

(c)

if the Party complained against invokes Articles 14(6) or 17, the
chair of the panel shall meet the qualifications set out in
subparagraph (a).

(ii)

Article 31
Agreement to Appointment of Arbitrators

28

Article 32
Consolidation

a disputing investor referred to in Article 23(1) (Claim by an Investor of a
Party on Behalf of an Enterprise) may submit a claim to arbitration, or
continue a claim, under the ICSID Convention or the ICSID Additional
Facility Rules, only on condition that the disputing investor and the
enterprise agree in writing to the appointment of each individual member
of the Tribunal.

a disputing investor referred to in Article 22 (Claim by an Investor of a
Party on Its Own Behalf) may submit a claim to arbitration, or continue a
claim, under the ICSID Convention or the ICSID Additional Facility
Rules, only on condition that the disputing investor agrees in writing to the
appointment of each individual member of the Tribunal; and

the disputing Party agrees to the appointment of each individual member
of a Tribunal established under the ICSID Convention or the ICSID
Additional Facility Rules;

(b)

2.
If a Tribunal, other than a Tribunal established under Article 32 (Consolidation),
has not been constituted within 90 days from the date that a claim is submitted to
arbitration, the Secretary-General, on the request of either disputing party, shall appoint,
in his or her discretion, the arbitrator or arbitrators not yet appointed, except that the
presiding arbitrator shall not be a national of either Party.

assume jurisdiction over, and hear and determine one or more of the
claims, the determination of which it believes would assist in the
resolution of the others.

assume jurisdiction over, and hear and determine together, all or part of
the claims; or

3.
A disputing party that seeks an order under paragraph 2 shall request the
Secretary-General to establish a Tribunal and shall specify in the request:

(a)

2.
Where a Tribunal established under this Article is satisfied that claims submitted
to arbitration under Article 27 (Submission of a Claim to Arbitration) have a question of
law or fact in common, the Tribunal may, in the interests of fair and efficient resolution
of the claims, and after hearing the disputing parties, by order:

1.
A Tribunal established under this Article shall be established under the
UNCITRAL Arbitration Rules and shall conduct its proceedings in accordance with those
Rules, except as modified by this Section.

(c)

(b)

(a)

For purposes of Article 39 of the ICSID Convention and Article 7 of Schedule C
to the ICSID Additional Facility Rules, and without prejudice to an objection to an
arbitrator based on a ground other than citizenship or permanent residence:

1.
The Secretary-General shall serve as appointing authority for an arbitration under
this Section.

Article 30
Constitution of a Tribunal When a Party Fails to Appoint an Arbitrator or the
Disputing Parties Are Unable to Agree on a Presiding Arbitrator

5.
The Commission may establish rules relating to expenses incurred by the
Tribunal.

4.
The disputing parties should agree upon the arbitrators’ remuneration. If the
disputing parties do not agree on such remuneration before the constitution of the
Tribunal, the prevailing ICSID rate for arbitrators shall apply.

each disputing party may select arbitrators who meet the
qualifications set out in subparagraph (a), and

where the disputing parties are not in agreement ,

(b)

(i)

where the disputing parties are in agreement, the arbitrators shall, in
addition to the criteria set out in paragraph 2, have expertise or experience
in financial services law or practice, which may include the regulation of
financial institutions; or

(a)

3.
Where a disputing investor claims that a dispute involves measures adopted or
maintained by a Party relating to financial institutions of the other Party, or investors of
the other Party and investments of such investors, in financial institutions in a Party’s
territory, then

be independent of, and not be affiliated with or take instructions from,
either Party or disputing party; and

(b)
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the nature of the order sought; and

the grounds on which the order is sought.

(b)

(c)

the nature of the order sought; and

the grounds on which the order is sought.

(b)

(c)

9.
On application of a disputing party, a Tribunal established under this Article,
pending its decision under paragraph 2, may order that the proceedings of a Tribunal
established under Article 27 (Submission of a Claim to Arbitration) be stayed, unless the
latter Tribunal has already adjourned its proceedings.

8.
A Tribunal established under Article 27 (Submission of a Claim to Arbitration)
shall not have jurisdiction to decide a claim, or a part of a claim, over which a Tribunal
established under this Article has assumed jurisdiction.

7.
A disputing investor referred to in paragraph 6 shall deliver a copy of its request
to the disputing parties named in a request made under paragraph 3.

the name and address of the disputing investor;

(a)

6.
Where a Tribunal has been established under this Article, a disputing investor that
has submitted a claim to arbitration under Article 27 (Submission of a Claim to
Arbitration) and that has not been named in a request made under paragraph 3 may make
a written request to the Tribunal that it be included in an order made under paragraph 2,
and shall specify in the request:

5.
Within 60 days of receipt of the request, the Secretary-General shall establish a
Tribunal comprising three arbitrators. The Secretary-General shall appoint the presiding
arbitrator, from the ICSID Panel of Arbitrators, a presiding arbitrator who is not a
national of any of the Parties. The Secretary-General shall appoint the two other
members from the ICSID Panel of Arbitrators. To the extent arbitrators are not available
from that Panel, appointments shall be at the discretion of the Secretary-General. One
member shall be a national of the disputing Party and one member shall be a national of
the Party of the disputing investors.

4.
The disputing party shall deliver to the disputing Party or disputing investors
against which the order is sought a copy of the request.

the name of the disputing Party or disputing investors against which the
order is sought;

(a)
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copies of all pleadings filed in the arbitration; and
the written argument of the disputing parties.

(b)
(c)

the ICSID Additional Facility Rules, if the arbitration is under those Rules
or the ICSID Convention; or
the UNCITRAL Arbitration Rules, if the arbitration is under those Rules.

(a)

(b)

Unless the disputing parties agree otherwise, a Tribunal shall hold an arbitration
in the territory of a Party that is a party to the New York Convention, selected in
accordance with:

Article 36
Place of Arbitration

2.
The non-disputing Party shall have the right to attend any hearings held under this
Section, whether or not it makes submissions to the Tribunal.

1.
On written notice to the disputing parties, the non-disputing Party may make
submissions to a Tribunal on a question of interpretation of this Agreement.

Article 35
Participation by the Non-Disputing Party

2.
The Party receiving information pursuant to paragraph 1 shall treat the
information as if it were a disputing Party.

the evidence that has been tendered to the Tribunal;

(a)

1.
The non-disputing Party shall be entitled, at its cost, to receive from the disputing
Party a copy of:

Article 34
Documents

A disputing Party shall deliver to the other Party a copy of the Notice of Intent to Submit
a Claim to Arbitration and other documents, such as a Notice of Arbitration and
Statement of Claim, no later than 30 days after the date that such documents have been
delivered to the disputing Party.

Article 33
Notice to the Non-Disputing Party
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8.
To the extent that a Tribunal’s confidentiality order designates information as
confidential and a Party’s law on access to information requires public access to that
information, the Party’s law on access to information shall prevail. However, a Party

7.
As provided under Article 10(4) and (5), the Tribunal shall not require a Party to
furnish or allow access to information the disclosure of which would impede law
enforcement or would be contrary to the Party’s law protecting Cabinet confidences,
personal privacy or the financial affairs and accounts of individual customers of financial
institutions, or which it determines to be contrary to its essential security.

6.
The Parties may share with officials of their respective federal and sub-nationa l
governments all relevant unredacted documents in the course of dispute settlement under
this Agreement, but they shall ensure that those persons protect any confidential
information in such documents.

5.
A disputing party may disclose to other persons in connection with the arbitral
proceedings such unredacted documents as it considers necessary for the preparation of
its case, but it shall ensure that those persons protect the confidential information in such
documents.

4.
Notwithstanding paragraph 3, any Tribunal award under this Section shall be
publicly available, subject to the deletion of confidential information.

3.
All documents submitted to, or issued by, the Tribunal shall be publicly available,
unless the disputing parties otherwise agree, subject to the deletion of confidential
information.

2.
The Tribunal shall establish procedures for the protection of confidential
information and appropriate logistical arrangeme nts for open hearings, in consultation
with the disputing parties.

1.
Hearings held under this Section shall be open to the public. To the extent
necessary to ensure the protection of confidential information, including business
confidential information, the Tribunal may hold portions of hearings in camera.

Article 38
Public Access to Hearings and Documents

Where issues relating to jurisdiction or admissibility are raised as preliminary
objections, a Tribunal shall, wherever possible, decide the matter before proceeding to
the merits.

Article 37
Preliminary Objections to Jurisdiction or Admissibility
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(b)

(a)

neither disputing party is unduly burdened or unfairly prejudiced by such
submissions.

any non-disputing party submission does not disrupt the proceedings; and

The Tribunal shall ensure that:

6.
The Tribunal shall decide whether to grant leave to file a non-disputing party
submission. If leave to file a non-disputing party submission is granted, the Tribunal
shall set an appropriate date for the disputing parties to respond in writing to the nondisputing party submission. By that date, the non-disputing Party may, pursuant to Article

5.

the non-disputing party has a significant interest in the arbitration; and

(c)

there is a public interest in the subject-matter of the arbitration.

the non-disputing party submission would address a matter within the
scope of the dispute;

(b)

(d)

the non-disputing party submission would assist the Tribunal in the
determination of a factual or legal issue related to the arbitration by
bringing a perspective, particular knowledge or insight that is different
from that of the disputing parties;

(a)

4.
In determining whether to grant leave to file a non-disputing party submission, the
Tribunal shall consider, among other things, the extent to which:

3.
The Tribunal shall set an appropriate date for the disputing parties to comment on
the application for leave to file a non-disputing party submission.

2.
The applicant shall serve the application for leave to file a non-disputing party
submission and the submission on all disputing parties and the Tribunal.

1.
Any non-disputing party that is a person of a Party, or has a significant presence
in the territory of a Party, that wishes to file a written submission with a Tribunal (the
“applicant”) shall apply for leave from the Tribunal to file such a submission, in
accordance with Annex C.39. The applicant shall attach the submission to the
application.

Article 39
Submissions by a Non-Disputing Party

should endeavour to apply its law on access to information so as to protect information
designated confidential by the Tribunal.
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Without prejudice to the appointment of other kinds of experts where authorized
by the applicable arbitration rules, a Tribunal, at the request of a disputing party or,
unless the disputing parties disapprove, on its own initiative, may appoint one or more
experts to report to it in writing on any factual issue concerning environmental, health,
safety or other scientific matters raised by a disputing party in a proceeding, subject to
such terms and conditions as the disputing parties may agree.

Article 42
Expert Reports

2.
Further to Article 40(2) (Governing Law), a Commission interpretation submitted
under paragraph 1 shall be binding on the Tribunal. If the Commission fails to submit an
interpretation within 60 days, the Tribunal shall decide the issue.

1.
Where a disputing Party asserts as a defence that the measure alleged to be a
breach is within the scope of a reservation or exception set out in Annex I, Annex II or
Annex III, on request of the disputing Party, the Tribunal shall request the interpretation
of the Commission on the issue. The Commission, within 60 days of delivery of the
request, shall submit in writing its interpretation to the Tribunal.

Article 41
Interpretation of Annexes

2.
An interpretation by the Commission of a provision of this Agreement shall be
binding on a Tribunal established under this Section, and any award under this Section
shall be consistent with such interpretation.

1.
A Tribunal established under this Section shall decide the issues in dispute in
accordance with this Agreement and applicable rules of international law.

Article 40
Governing Law

8.
Access to hearings and documents by non-disputing parties that file applications
under these procedures shall be governed by the provisions pertaining to public access to
hearings and documents under Article 38 (Public Access to Hearings and Documents).

7.
The Tribunal that grants leave to file a non-disputing party submission is not
required to address the submission at any point in the arbitration, nor is the non-disputing
party that files the submission entitled to make further submissions in the arbitration.

34 (Participation by the Non-Disputing Party), address any issues of interpretation of this
Agreement presented in the non-disputing party submission.
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restitution of property, in which case the award shall provide that the
disputing Party may pay monetary damages and any applicable interest in
lieu of restitution.

monetary damages and any applicable interest;

3.

an award of restitution of property shall provide that restitution be made to
the enterprise; and
the award shall provide that it is made without prejudice to any right that
any person may have in the relief under applicable domestic law.

(b)

(c)

Article 45
Finality and Enforcement of an Award

A Tribunal may not order a disputing Party to pay punitive damages.

an award of monetary damages and any applicable interest shall provide
that the sum be paid to the enterprise;

(a)

2.
Subject to paragraph 1, where a claim is made under Article 23(1) (Claim by an
Investor of a Party on Behalf of an Enterprise):

The tribunal may also award costs in accordance with the applicable arbitration rules.

(b)

(a)

1.
Where a Tribunal makes a final award against the disputing Party, the Tribunal
may award, separately or in combination, only:

Article 44
Final Award

A Tribunal may order an interim measure of protection to preserve the rights of a
disputing party, or to ensure that the Tribunal's jurisdiction is made fully effective,
including an order to preserve evidence in the possession or control of a disputing party
or to protect the Tribunal's jurisdiction. A Tribunal may not order attachment or enjoin
the application of the measure alleged to constitute a breach referred to in Article 22
(Claim by an Investor of a Party on Its Own Behalf) or 23 (Claim by an Investor of a
Party on Behalf of an Enterprise). For purposes of this paragraph, an order includes a
recommendation.

Article 43
Interim Measures of Protection

34

195

revision or annulment proceedings have been completed; and

(ii)

90 days have elapsed from the date the award was rendered and no
disputing party has commenced a proceeding to revise, set aside or
annul the award, or

a court has dismissed or allowed an application to revise, set aside
or annul the award and there is no further appeal.

(i)

(ii)

in the case of a final award under the ICSID Additional Facility Rules or
the UNCITRAL Arbitration Rules

120 days have elapsed from the date the award was rendered and
no disputing party has requested revision or annulment of the
award, or

(i)

in the case of a final award made under the ICSID Convention

Each Party shall provide for the enforcement of an award in its territory.

(b)

(a)

A disputing party may not seek enforcement of a final award until:

a recommendation that the disputing Party abide by or comply with the
final award.

(b)

6.
A disputing investor may seek enforcement of an arbitration award under the
ICSID Convention, [or] the New York Convention [or the Inter-American Convention]
regardless of whether proceedings have been taken under paragraph 5.

a determination that the failure to abide by or comply with the final award
is inconsistent with the obligations of this Agreement; and

(a)

5.
If the disputing Party fails to abide by or comply with a final award, the
Commission, on delivery of a request by the Party of the disputing investor, shall
establish an arbitral panel under Section D (State-to-State Dispute Settlement
Procedures). The requesting Party may seek in such proceedings:

4.

3.

2.
Subject to paragraph 3 and the applicable review procedure for an interim award,
a disputing party shall abide by and comply with an award without delay.

1.
An award made by a Tribunal shall have no binding force except between the
disputing parties and in respect of that particular case.
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(c)

(b)

(a)

the notice of arbitration given under the UNCITRAL Arbitration Rules is
received by the disputing Party.

the notice of arbitration under Article 2 of Schedule C of the ICSID
Additional Facility Rules is received by the Secretary-General; or

the request for arbitration under paragraph (1) of Article 36 of the ICSID
Convention is received by the Secretary-General;

A claim is submitted to arbitration under this Section when:

The dispute settlement provisions of this Section and of Section D (State-to-State
Dispute Settlement Procedures) shall not apply to the matters referred to in Annex IV
(Exclusions from Dispute Settlement).

Article 47
Exclusions

3.
In an arbitration under this Section, a disputing Party shall not assert, as a
defence, countercla im, right of setoff or otherwise, that the disputing investor has
received or will receive, pursuant to an insurance or guarantee contract, indemnification
or other compensation for all or part of its alleged damages.

Receipts under Insurance or Guarantee Contracts

For ____________ ………………….

For Canada……………………

2.
Delivery of notice and other documents on a Party shall be made to the place
named for that Party below.

Service of Documents

1.

Time when a Claim is Submitted to Arbitration

Article 46
General

7.
A claim that is submitted to arbitration under this Section shall be considered to
arise out of a commercial relationship or transaction for purposes of Article I of the New
York Convention [and Article I of the Inter-American Convention].
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Form 2
Consent and waiver for an investor of a Party bringing a claim under Article 22 or
Article 23 (where the investor is a Party, a state enterprise thereof, or an enterprise
of such Party) of the Agreeme nt between Canada and ----------- for the Promotion
and Protection of Investments of (date of entry-into-force):

, consent to arbitration in accordance with the
I,
(Name of investor)
procedures set out in this Agreement, and waive my right to initiate or continue before
any administrative tribunal or court under the law of any Party to the Agreement, or other
dispute settlement procedures, any proceedings with respect to the measure of
(Name of disputing Party)
that is alleged to be a breach referred to in Article 22 or
Article 23, except for proceedings for injunctive, declaratory or other extraordinary relief,
not involving the payment of damages, before an administrative tribunal or court under
the law of
(Name of disputing Party)
.
(To be signed and dated)

Form 1
Consent and waiver for an investor of a Party bringing a claim under Article 22 or
Article 23 (where the investor is a national of a Party) of the Agreement between
Canada and ----------- for the Promotion and Protection of Investments of (date of
entry-into-force):

Claims made under Article 23 (Claim by an Investor of a Party on Behalf of an
Enterprise) must be accompanied by either Form 1, where the investor is a national of a
Party, or Form 2, where the investor is a Party, a state enterprise thereof, or an enterprise
of such Party, and Form 4.

Where the claim is based on loss or damage to an interest in an enterprise of the other
Party that is a juridical person that the investor owns or controls directly or indirectly,
either Form 1 or 2 must be accompanied by Form 3.

Claims filed under Article 22 (Claim by an investor of a Party on Its Own Behalf) must
be accompanied by either Form 1, where the investor is a national of a Party, or Form 2,
where the investor is a Party, a state enterprise thereof, or an enterprise of such Party.

In the interest of facilitating the filing of waivers as required by Article 26 of this
Agreement, and to facilitate the orderly conduct of the dispute resolution procedures set
out in Section C, the following standard waiver forms shall be used, depending on the
type of claim.

Standard Waiver and Consent
in Accordance with Article 26 of this Agreement

Annex C.26
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I, (Name of declarant) , on behalf of
(Name of enterprise)
, consent to
arbitration in accordance with the procedures set out in this Agreement, and waive the
right of (Name of enterprise) to initiate or continue before any administrative tribunal
or court under the law of any Party to the Agreement, or other dispute settlement
procedures, any proceedings with respect to the measure of (Name of disputing Party)
that is alleged by (Name of investor) to be a breach referred to in Article 23, except
for proceedings for injunctive, declaratory or other extraordinary relief, not involving the
payment of damages before an administrative tribunal or court under the law of (Name
of disputing Party) . I hereby solemnly declare that I am duly authorised to execute this
consent and waiver on behalf of (Name of the enterprise) .
(To be signed and dated)

Form 4
Consent and waiver of an enterprise that is the subject of a claim by an investor of a
Party under Article 23 of the Agreement between Canada and --------- for the
Promotion and Protection of Investments of (date of entry-into-force):

I, (Name of declarant) , waive the right of (Name of the enterprise) to initiate or
continue before any administrative tribunal or court under the law of any Party to this
Agreement, or other dispute settlement procedures, any proceedings with respect to the
that is alleged by (Name of investor) to
measure of (Name of disputing Party)
be a breach referred to in Article 22, except for proceedings for injunctive, declaratory or
other extraordinary relief, not involving the payment of damages, before an
administrative tribunal or court under the law of (Name of disputing Party) . I
hereby solemnly declare that I am duly authorised to execute this waiver on behalf of
(Name of the enterprise) .
(To be signed and dated)

Form 3
Waiver of an enterprise that is the subject of a claim by an investor of a Party under
Article 22 of the Agreement between Canada and ----------- for the Promotion and
Protection of Investments of (date of entry-into-force):

I, (Name of declarant) , on behalf of
(Name of investor)
, consent to
arbitration in accordance with the procedures set out in this Agreement, and waive the
right of
(Name of investor) to initiate or continue before any administrative
tribunal or court under the law of any Party to the Agreement, or other dispute settlement
procedures, any proceedings with respect to the measure of (Name of disputing Party)
that is alleged to be a breach referred to in Article 22 or Article 23, except for
proceedings for injunctive, declaratory or other extraordinary relief, not involving the
payment of damages before an administrative tribunal or court under the law of (Name
of disputing Party) . I hereby solemnly declare that I am duly authorised to execute this
consent and waiver on behalf of (Name of investor) .
(To be signed and dated)
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2.

1.

be no longer than 5 typed pages;

describe the applicant, including, where relevant, its membership and legal
status (e.g., company, trade association or other non-governmental
organization), its general objectives, the nature of its activities, and any
parent organization (including any organization that directly or indirectly
controls the applicant);

disclose whether the applicant has any affiliation, direct or indirect, with
any disputing party;

identify any government, person or organization that has provided any
financial or other assistance in preparing the submission;

specify the nature of the interest that the applicant has in the arbitration;

identify the specific issues of fact or law in the arbitration that the
applicant has addressed in its written submission;

explain, by reference to the factors specified in Article 39(4), why the
Tribunal should accept the submission; and

be made in a language of the arbitration.

(b)

(c)

(d)

(e)

(f)

(g)

(h)

(i)

be dated and signed by the person filing the submission;

be concise, and in no case longer than 20 typed pages, including any
appendices;

set out a precise statement supporting the applicant’s position on the
issues; and

only address matters within the scope of the dispute.

(a)

(b)

(c)

(d)

The submission filed by a non-disputing party shall:

be made in writing, dated and signed by the person filing the application,
and include the address and other contact details of the applicant;

(a)
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(c)

(b)

(a)

comply with any Code of Conduct for Dispute Settlement as agreed by the
Commission.

be independent of, and not be affiliated with or take instructions from,
either Party; and

have expertise or experience in public international law, international trade
or interna tional investment rules, or the resolution of disputes arising
under international trade or international investment agreements;

Arbitrators shall:

(a)

where the disputing Parties are in agreement, the arbitrators shall, in
addition to the criteria set out in paragraph 5, have expertise or experience

6.
Where a Party claims that a dispute involves measures relating to financial
institutions, or to investors or investments of such investors in financial institutions, then

5.

4.
If within the periods specified in paragraph (3) of this Article the necessary
appointments have not been made, either Party may invite the President of the
International Court of Justice to make the necessary appointments. If the President is a
national of either Party or is otherwise prevented from discharging the said function, the
Vice-President shall be invited to make the necessary appointments. If the VicePresident is a national of either Party or is prevented from discharging the said function,
the Member of the International Court of Justice next in seniority, who is not a national
of either Party, shall be invited to make the necessary appointments.

3.
An arbitral panel shall be constituted for each dispute. Within two months after
receipt through diplomatic channels of the request for arbitration, each Party shall appoint
one member to the arbitral panel. The two members shall then select a national of a third
State who, upon approval by the two Parties, shall be appointed Chairman of the arbitral
panel. The Chairman shall be appointed within two months from the date of appointment
of the other two members of the arbitral panel.

2.
If a dispute cannot be settled through consultations, it shall, at the request of either
Party, be submitted to an arbitral panel for decision.

1.
Either Party may request consultations on the interpretation or application of this
Agreement. The other Party shall give sympathetic consideration to the request. Any
dispute between the Parties concerning the interpretation or application of this Agreement
shall, whenever possible, be settled amicably through consultations.

Article 48
Disputes between the Parties

Submissions by Non-Disputing Parties

The application for leave to file a non-disputing party submission shall:

Section D – State-to-State Dispute Settlement Procedures

Annex C.39
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each disputing Party may select arbitrators who meet the
qualifications set out in subparagraph (a), and

if the Party complained against invokes Articles 14(6) or 17, the
chair of the panel shall meet the qualifications set out in
subparagraph (a).

(i)

(ii)

where the disputing Parties are not in agreement,

9.
The Parties shall, within 60 days of the decision of a panel, reach agreement on
the manner in which to resolve their dispute. Such agreement shall normally implement
the decision of the panel. If the Parties fail to reach agreement, the Party bringing the
dispute shall be entitled to compensation or to suspend benefits of equivalent value to
those awarded by the panel.

8.
Each Party shall bear the costs of its own member of the panel and of its
representation in the arbitral proceedings; the costs related to the Chairman and any
remaining costs shall be borne equally by the Parties. The arbitral panel may, however,
in its decision direct that a higher proportion of costs be borne by one of the two Parties,
and this award shall be binding on both Parties.

7.
The arbitral panel shall determine its own procedure. The arbitral panel shall
reach its decision by a majority of votes. Such decision shall be binding on both Parties.
Unless otherwise agreed, the decision of the arbitral panel shall be rendered within six
months of the appointment of the Chairman in accordance with paragraphs (3) or (4) of
this Article.

(b)

in financial services law or practice, which may include the regulation of
financial institutions; or
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supervise the implementation of this Agreement;
resolve disputes that may arise regarding its interpretation or application;
consider any other matter that may affect the operation of this Agreement;
adopt a Code of Conduct for Arbitrators.

(a)
(b)
(c)
(d)

The Commission shall:

1.

4.

The Annexes hereto shall form integral parts hereof.

Article 52
Application and Entry into Force

The Commission shall establish its rules and procedures.

3.
The Commission may take such other action in the exercise of its functions as the
Parties may agree, including amendment of the Code of Conduct for Arbitrators.

2.

1.
The Parties hereby agree to establish a Commission, comprising cabinet -level
representatives of the Parties or their designees.

Article 51
Commission

The Parties shall ensure that all necessary measures are taken in order to give effect to the
provisions of this Agreement, including their observance, except as otherwise provided in
this Agreement, by sub-national governments.

Article 50
Extent of Obligations

A Party may request in writing consultation with the other Party regarding any actual or
proposed measure or any other matter that it considers might affect the operation of this
Agreement.

Article 49
Consultations

Section E – Final Provisions
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3.
This Agreement shall remain in force unless either Party notifies the other Party
in writing of its intention to terminate it. The termination of this Agreement shall become
effective one year after notice of termination has been received by the other Party. In
respect of investments or commitments to invest made prior to the date when the
termination of this Agreement becomes effective, the provisions of Articles 1 to 51
inclusive, as well as paragraphs (1) and (2) of this Article, shall remain in force for a
period of fifteen years.

2.
Each Party shall notify the other in writing of the completion of the procedures
required in its territory for the entry into force of this Agreement. This Agreement shall
enter into force on the date of the latter of the two notifications.
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ANNEX II

Schedule of Canada……
Schedule of the other Party……

Reservations for Future Measures

Schedule of Canada……
Schedule of the other Party……

Reservations for Existing Measures and Liberalization Commitments

ANNEX I
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fisheries;

maritime matters, including salvage.

(ii)

(iii)

3.
For greater certainty, Article 4 shall not apply to any current or future foreign aid
programme to promote economic development, whether under a bilateral agreement, or
pursuant to a multilateral arrangement or agreement, such as the OECD Agreement on
Export Credits.

aviation;

relating to:

(b)

(i)

establishing, strengthening or expanding a free trade area or customs
union;

(a)

2.
Article 4 shall not apply to treatment by a Party pursuant to any existing or future
bilateral or multilateral agreement:

1.
Article 4 shall not apply to treatment accorded under all bilateral or multilateral
international agreements in force or signed prior to the date of entry into of this
Agreement.

Exceptions from Most-Favoured-Nation Treatment

ANNEX III
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Exclusions from Dispute Settlement

2.
Issues relating to the administration or enforcement of Canada’s Competition Act,
its regulations, policies and practices, or any successor legislation, policies and practices
and any decision pursuant to the Competition Act made in any cases or patterns of cases
by the Commissioner of Competition, Attorney General of Canada, the Competition
Tribunal, the responsible Minister or the courts, shall not be subject to the dispute
settlement provisions under Sections C or D of this Agreement.

1.
A decision by Canada following a review under the Investment Canada Act, with
respect to whether or not to permit an acquisition that is subject to review, shall not be
subject to the dispute settlement provisions under Sections C or D of this Agreement

Annex IV
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Code of Conduct (as agreed by the Commission)

Side letter
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Section B – Substantive Obligations

Section A - Definitions

Purpose
Limitation of Claims with respect to Financial Institutions of the Other Party
Claim by an Investor of a Party on Its Own Behalf
Claim by an Investor of a Party on Behalf of an Enterprise
Notice of Intent to Submit a Claim to Arbitration
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ANO

MOOEL AUGUST 2007

OF COLOMBIA

COLOMBIAN

REPUBLlC

_

ANO PROTECTION

BETWEEN THE

FOR THE PROMOTION

INVESTMENTS

AGREEMENT

OF

This Agreement shall not apply to investments made by natural persons who

investors of a Contracting Party in the territory of the other Contracting Party in

1.1.

OEFINITIONS

ARTICLE I

other organizations, constituted or otherwise organized according to the law of

b. Legal entities including companies, corporations, commercial associations and

Contracting Party, are considered to be its nationals;

a. Natural persons of a Contracting Party who, according to the law of that

The term "Investor" means for each of the Contracting Parties:

1. Investor

For the purposes of this Agreement:

Have agreed as follows:

the economic prosperity of both Contracting Parties;

f.

Contracting Party, related to an investment.

AII operations of foreign loan, as established by the law of each

concessions to explore, grow, extract or exploit natural resources;

e. Concessions granted by law, administrative act or contract, including

industrial designs, know-how and goodwill;

processes, manufacturers' brands and trademarks, trade names,

related rights, and industrial property rights such as patents, technical

d. Intellectual property rights, including, among others, copyrights and

c. Claims to money or to any performance having an economic value;

corporations;

b. Shares, parts and any other kind of economic participation in

including property rights;

a. Movable and immovable property, as well as any other rights in rem,

Investment does not include:

following:

accordance with the law of the latter including in particular, but not exclusively, the

2.1. Investment means every kind of economic assets that have been invested by

Intending to create and maintain favourable conditions for the investments of investors

of one Contracting party in the territory of the other Contracting party;

Recognizing the need to promote and protect foreign investments with the aim to foster

2. Investment

are nationals of both Contracting Parties.

1.2.

defined in paragraph 1.1.b.

made, by natural persons, as defined in paragraph 1.1.a or by legal entities as

controlled, in accordance with the law of the Party where the investment is

c. Legal entities not established under the law of that Party but effectively

activities in the territory of the same Contracting Party;

the Contracting Party and have their seat, as well as substantial business

Parties,

Desiring to intensify the economic cooperation to the mutual benefit of both Contracting

hereinafter referred to as the "Contracting Parties";

The Government of the Republic of Colombia and the Government of ----

PREAMBLE

BILATERAL
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11

Party in accordance with the law of the latter by investors of the other Contracting

entity in the territory of the other Contracting Party; or

b. Credits granted in relation with a commercial transaction;

force, as well as to investments made thereafter in the territory of a Contracting

accordance with respective laws and internationallaw.

maritime areas over which they exercise sovereign rights and jurisdiction,

in

the airspace under the sovereignty of each Contracting Party, the maritime and sub-

The term "Territory" comprises, in addition to the land territory, the maritime space and

4. Territory
AOMISSION

ANO PROTECTION

11I
OF INVESTMENTS

shall admit them in accordance with its law.

promote in its territory investments of investors of the other Contracting Party and

1. Each Contracting Party, subject to its general policy on foreign investments, shall

PROMOTION,

ARTICLE

depositors, insurance takers or trustees, or to safeguard the integrity and stability of
the financial system.

period of time, in particular, but not exclusively, profits, dividends and interests.

prudential reasons, including those measures aimed at protecting investors,

Contracting Party, in accordance with its law, with respect to the financial sector for

5. Nothing contained in this Agreement shall apply to measures adopted by any

4. The provisions of this Agreement shall not apply to tax matters.

The term "returns" means the amounts yielded by an investment during a specific

c. The assumption of risk for the investor.

b. The expectation of gain or profit;

a. The commitment of capital or other resources;

restoration of international peace and security; or the protection of its own essential

an investment shall be:

security interests.

intended to preserve public order, the fulfilment of its duties for the keeping or

not be construed so as to prevent a Party from adopting or maintaining measures

investments made with capital or assets derived from illegal activities, and it shall

3. Nothing contained in this Agreement shall bind either Contracting Party to protect

after this Agreement enters into force.

2. In case of foreign loans, this Agreement shall apply exclusively to loans contracted

In accordance with paragraph 1 of this Article, the minimum characteristics of

has been admitted.

according to the law of the Contracting Party in whose territory the investment

such modification is comprised within the definitions of this article and is made

does not affect their status as investment under this Agreement, provided that

entry into force of this Agreement.

act or fact that took place or any situation that ceased to exist before the date of

Party. For greater certainty, this Chapter does not bind any Party in relation to any

1. This Agreement is applicable to existing investments at the time of its entry into

legal entity in the territory of a Contracting Party to a national or a legal

A change in the manner in which assets have been invested or re-invested

3. Returns

2.3.

2.2.

ARTICLE
SCOPE OF APPLlCATION

a. Commercial contracts for the sale of goods and services by a national or

iLc1aimsto money arising solely from:

L public debt operations;
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with

discriminatory

measures

the

management,

maintenance,

use,

trade area, customs union, common market, economic union or any other kind of
economic or regional organization or any international agreement intended at

standard of customary internationallaw.

TREATMENT

IV

OF INVESTMENTS

ARTICLE

where the investment has been made.

a better treatment to that accorded to nationals of the Contracting party

The "Full protection and security" standard does not imply, in any case,

Contracting Party made in its territory, a not less favourable treatment than that

1. Each Contracting Party shall grant to the investments of investors of the other

d.

effect, in a freely convertible currency, transfers of:

the principie of due process embodied in the main legal systems of the

partial or complete liquidation of the investment;

e. Proceeds from the sale of all or any part of the investment, or from the

provided for in Articles VI and VII;

d. Funds yielded from settlement of disputes and compensations, as

c. Payments pursuant to foreign loans;

b. Returns as defined in Article 1;

increasing and developing the investment;

a. The principal amount and additional sums necessary for maintaining,

without unjustified delay, shall allow investors of the other Contracting Party to

justice in criminal, civil, or administrative proceedings in accordance with

world.

1. Each Contracting Party, prior fulfilment of the requirements under its law and

ARTICLE V FREE TRANSFERS

c. "Fair and equitable treatment" includes the prohibition against denial of

minimum standard of treatment of aliens has been breached.

Agreement or another international agreement does not imply that the

b. A determination that there has been a breach of another provision of this

any treatment, preference or privilege resulting from: Any existing or future free

minimum standard of treatment of aliens in accordance with the

facilitating border trade, which a Contracting Party is or becomes a Party to.

to extend to investments of investors of the other Contracting Party the benefit of

security" do not require additional treatment to that required under the

Parties or of any third state shall not be construed so as to bind a Contracting Party

treatment than that accorded to investments of investors of any of the Contracting

3. The provisions of this Agreement concerning the granting of a no less favourable

provided for in treaties or international investment agreements.

disputes, such as those contained in Articles IX and X of this Agreement, which are

this Agreement does not encompass mechanisms for the settlement of investment

2. The most favourable treatment to be granted in like circumstances referred to in

of any other third State, whichever is more favourable to the investor.

accorded, in Iike circumstances, to investments of its own investors or to investors

a. The concepts of "fair and equitable treatment" and "full protection and

4. For greater certainty,

investors of the other Contracting Party.

international law, and full protection and security in its territory to investments of

3. Each Party shall accord fair and equitable treatment in accordance with customary

enjoyment, extension, sale and liquidation of said investments.

impair

accordance with its law by investors of the other Contracting Party and shall not

2. Each Contracting Party shall protect within its territory investments made in
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in connection with an investment.

Salaries and remunerations received by the employees hired overseas

Notwithstanding the provisions of this Article, each Party, in circumstances of

non-Party with respect to operations of the same kind.

serious difficulties in its balance of payments, or threats thereof, may exercise

5.

In applying such measures in accordance with

the present article, Colombia shall not discriminate between the other Party and a

mandatory reserves or deposits.

investments or credits for or from the foreign market be bound to maintaining

Party, as well as operations related thereto, such as, establishing that deposits,

restricting or limiting payments and transfers (capital movement) to or from each

These measures include, among others, the establishment of requirements

as to issuing regulations on monetary, credit, financial and foreign exchange.

credit and money supply, execution credit operations and foreign exchange, as well

external payments, granting for these purposes powers to regulate the amount of

regulations, in order to ensure currency stability and normality in internal and

with applicable law, including Law 9 of 1991 and Law 31 of 1992, or other

bank and governmental powers and attributions to adopt measures in conformity

4. With respect to the obligations under this Article, Colombia maintains its central

c. Compliance with labour or tax obligations;

and awards;

b. Compliance with judicial, arbitral or confirmed administrative verdicts

a. Bankruptcy proceedings, company restructuring or insolvency;

of public purpose or social interest, in accordance with due process of law, in a non-

prevent a transfer through the equitable, non-discriminatory and good faith

application of its laws relating to:

2.

c.

concerning the investment;

interference on the reasonable and distinguishable expectations

The scope of the measure or series of measures and their

does not imply that an indirect expropriation has occurred;

having adverse effects on the economic value of an investment

however, the sole fact of a measure or series of measures

The economic impact of the measure or series of measures;

non-discriminatory measures of a Party that are designed and applied

reasonably viewed as having been adopted and applied in good faith,

measures are so severe in the light of their purpose that they cannot be

Except in rare circumstances, such as when a measure or series of

ii)

i)

case, fact-based inquiry considering:

Contracting Party constitute indirect expropriation requires a case-by-

b. The determination of whether a measure or series of measures of a

without formal transfer of title or outright seizure;

Contracting Party having an equivalent effect to direct expropriation

a. Indirect expropriation results from a measure or series of measures of a

It is understood that:

effective compensation

discriminatory manner, in good faith and accompanied by a prompt, adequate and

Contracting Party will not be subject of nationalization, direct or indirect expropriation,
or any measures having similar effects (hereinafter "expropriation") except for reasons

1. Investments of investors of a Contracting Party in the territory of the other

ARTICLE VI EXPROPRIATION ANO COMPENSATION

law to restrict or delay transfers.

equitably, on a non-discriminatory manner and in good faith, powers granted under its

3. Notwithstanding the provisions of this Article, a Contracting Party may condition or

territory the investment has been made.

day of the transfer, in accordance with the law of the Contracting Party in whose

2. Transfers shall be made in conformity with the current market exchange rate on the

f.
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OR LOSSES

insurrection, civil disturbances or other similar events, shall enjoy

investment is made, to its own investors.

equivalent treatment as that accorded by the Contracting Party in whose territory the

regarding restitution, indemnification, compensation or other settlement, the same or

emergency;

Contracting Party suffer losses due to war, armed conflict, revolution, state of national

Investors of a Contracting Party whose investments in the territory of the other

ARTICLE VII COMPENSA TION FOR DAMAGES

provisions set out in this Article.

accordance with the TRIPS Agreement of the WTO, may not be challenged under the

7. The Contracting Parties confirm that issuance of compulsory licenses granted in

effective compensation, considering the conditions prescribed in the present article.

public purposes or social interest. The investor shall receive a prompt, adequate and

depriving investors from developing certain economic activities, provided that it is for

6. The Contracting Parties may establish monopolies and reserve strategic activities

before the judicial authorities of the Contracting Party adopting it.

5. The legality of the measure and the amount of the compensation may be challenged

shall be paid without unjustified delay, be fully realizable and freely transferable.

accrued from the date of expropriation until the date of payment. The compensation

commercially rate fixed in accordance with the market criteria for that currency,

exchange rate on the date of the value. The compensation shall include interests at a

INVESTOR

BETWEEN

PARTY AND AN
PARTY

ONE CONTRACTING

OF THE OTHER CONTRACTING

OF DISPUTES

Party in connection to the interpretation or application of this

Any dispute shall be notified by

written notification mentioned in paragraph 2 of this Article, a notice of request for

4. If the dispute has not been settled within twelve (12) months from the date of the

conciliation before or during the arbitral proceeding.

referring their dispute, by mutual agreement, to ad hoc or institutional mediation or

3. Nothing in this Article shall be construed as to prevent the parties of a dispute from

investment.

facts and legal basis, by the investor to the Contracting Party receiving the

submitting a notice of the dispute in writing, including detailed information of the

shall be settled, as far as possible, amicably.

obligation of this Agreement and therefore has generated damages to the investor,

Agreement, including a claim that the other Contracting Party has breached an

Contracting

2. Any disputes arising between an investor of a Contracting Party and the other

requesting consultations as referred to in paragraph 3 of the present Article.

date of its initiation by the investor and shall not prevent the investor from

Contracting Party. Such procedure shall in no case exceed six months from the

administrative remedies shall be exhausted, should it be required by the law of the

arbitration under this article or to a local court or administrative tribunal, local

1. With regard to acts of a governmental authority, in order to submit a claim to

SETTLEMENT

law of the Party, provided that such measures are proportional to the objectives sought.

IX

investment activity in its territory is undertaken in accordance with the environmental

measures were of public knowledge, whichever is earlier, (hereinafter the "date of

value").

ARTICLE

maintaining, or enforcing any measure that it considers appropriate to ensure that an

4. The fair market value will be calculated in a freely convertible currency, per the

Nothing in this Chapter shall be construed to prevent a Party from adopting,

AND ENVIRONMENT

before the expropriatory measures were adopted or immediately before the imminent

INVESTMENT

ARTICLE VIII.

3. The compensation shall amount to the market value of the investment immediately

expropriation.

health, safety and environment protection, do not constitute indirect

for public purposes or social interest or with objectives such as public
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dispute has failed to comply with the court decision or arbitral award, under the

States and Nationals of other States, open for signature in Washington

ICSID Rules Governing the Additional

Facility for the

conflict of laws, on the general principies of law and international customary law.

intent"). Such a notice shall indicate the name and address of the disputing

The tribunal shall consider whether either the c1aimof the claimant or the objection

in paragraph 4.b. and c. of this Article.

of the respondent is frivolous, and shall provide the disputing parties a reasonable

not the objection prevailed.

costs and fees of attorneys incurred during the proceedings, considering whether or

When deciding about the objection of the respondent, the tribunal shall rule on the

competence and admissibility.

submission of a dispute of this nature to any of the arbitral proceedings established

6. Each Contracting Party hereby gives in advance its irrevocable consent to the

compensation sought.

which the dispute is based on, the estimated value of the damages and the

13. Before ruling on the merits, the tribunal shall rule on the preliminary questions of

in whose territory the investment has been made, including the rules related to

investor, the provisions of the Agreement which he deems to be breached, the facts

the provisions of the present Agreement, the national law of the Contracting Party

investor has notified, in writing a hundred and eighty (180) days in advance, the

12. The dispute settlement mechanisms provided in this Agreement will be based on

abovementioned breach.

Agreement, and b) losses or damages to the investment as a result of the

on the basis of: a) a breach by the other Party of a provision established in this

11. An investor of one of the Contracting Parties may submit a complaint to arbitration

violation to this Agreement, as well as of the alleged losses and damages.

the date the investor had knowledge or should have had knowledge of the alleged

10. An investor may not file a complaint if more than three years have elapsed since

Contracting Party of his intention to submit a request for arbitration ("notice of

established in paragraph 4 of the present Article has elapsed, and the disputing

5. The disputing investor may only submit a request for arbitration if the term

arbitration rules, agreed by the Contracting Parties.

d. An arbitral tribunal under any other arbitration institution or any other

Finding; or

Administration of Procedures for Conciliation, Arbitration and Fact-

with the

the mentioned Convention, the dispute may be resolved in accordance

to it. In the event that one of the Contracting Parties has not adhered to

on March 18, 1965, when each of the Contracting parties has adhered

in accordance with the provisions of this article, unless one of the parties to the

terms established in the respective decision or arbitral award.

other Contracting Party submitted to court proceedings or international arbitration,

under the rules of the Convention on Settlement of Disputes between

matters related to disputes between a Contracting Party and an investor of the

9. The Contracting Parties shall refrain from pursuing through diplomatic channels

whose territory the investment was made.

enforced, when required, in accordance with the law of the Contracting Party in

8. Arbitration awards shall be final and binding for the disputing parties and shall be

arbitration mechanisms stated above, the choice of the procedure shall be final.

Contracting Party in whose territory the investment has been admitted or any of the

7. Once the investor has submitted the dispute to either a competent tribunal ofthe

c. The International Centre for Settlement of Investment Disputes (ICSID),

Rules; or

shall be established in accordance with the UNCITRAL Arbitration

b. An ad hoc arbitral tribunal that, unless otherwise agreed by the parties,

investment was made; or

a. Competent tribunals of the Contracting Party in whose territory the

investor to:

arbitration ("request for arbitration") may be submitted, at the discretion of the
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necessary appointments. If the President of the International Court of Justice is

be competent to rule on the legality of the measure as a matter of domestic law.

OF DISPUTES

BETWEEN THE CONTRACTING

PARTIES

(2) months from the date of notification of the arbitration request, each Contracting

months from the date of the last appointment, agree upon a third member who shall

diplomatic relations, and who shall be preside over the tribunal. The appointment of

be a national of a third State with which both Contracting Parties maintain

ARTICLE XII CONSULTATIONS

in the present Agreement, the aforementioned regulation shall prevail over this
Agreement, to the extent that it is more favourable.

otherwise agreed between the Parties, shall be established as follows: within two

Party shall appoint an arbitrator. Those two arbitrators shall then, within three (3)

providing a more favourable treatment to the investment of investors than that foreseen

general or particular regulation results between the Contracting Parties thereby

If, from legal provisions of a Contracting Party or from current or future obligations
derived from international law different from those contained in this Agreement, a

dispute was notified, any of the Contracting Parties may submit the dispute to an

ad-hoc Arbitration Tribunal, in accordance with the provisions of this Article.

If an agreement is not reached within six (6) months from the date on which the

ARTICLE XI OTHER PROVISIONS

shall be final and binding for the Contracting Parties.

the arbitral proceeding, unless otherwise established. The decisions of the tribunal

6. Each of the Contracting Parties shall equally bear the costs of the arbitrators and

reach its decisions by a majority of votes and shall determine its own procedural
rules.

principies of International Law applicable to the subject matter. The Tribunal shall

5. The Arbitration tribunal shall rule based on the provisions of this Agreement and

either of the Contracting Parties.

3. The Arbitration Tribunal shall be comprised of three members and, unless

2.

direct negotiations.

generated damages to an investor, shall be settled, as far as possible, through

party has breached an obligation of the present Agreement and has consequently

application of this Agreement, including a c1aim alleging that the other Contracting

1. Disputes arising between the Contracting Parties regarding the interpretation and

SETTLEMENT

Regarding Article IX)

ARTICLE X

or if that person is a national of either Contracting Party, the appointments shall be

in the place designated by that Party en the Annex l. (Presentation of Documents

made by the most senior Judge of the Court of Justice who is not a national of

person is a national of either Contracting Party, the appointments shall be made by
the Vice-president of the International Court of Justice, and if the latter is prevented

15. The presentation of the notice of intent and other documents to a Party will be done

prevented, for any reason, from performing the abovementioned duty or if that

may request the President of the International Court of Justice to make the

in accordance with this Article and applicable arbitration rules. The tribunal shall not

If, the necessary appointments are not made within the deadline provided for in

damages and any applicable interests; and may award costs and fees of attorneys

4.

the President shall be approved by the Contracting Parties within thirty (30) days
from the date of his nomination.

paragraph (3) of this Article, either Contracting Party, unless otherwise agreed,

14. A tribunal ruling a final award against a respondent may only award monetary

costs against the claimant.

opportunity for comments. In the event of a frivolous claim the tribunal shall award
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11

be construed so as to prevent a Party from adopting or maintaining measures intended
to preserve public order, the fulfilment of its duties for the keeping or restoration of

date of receipt of the latter notification.

shall remain in force for an additional term of ten (10) years from such a date.

termination of this Agreement becomes effective, the provisions of this Agreement

3. With respect to investments admitted before the date on which the notice of

notice, sent through diplomatic channels.

at any time by any of the Contracting Parties, by serving a twelve-month prior

extended indefinitely thereafter. After ten years, this Agreement may be denounced

2. This Agreement shall remain in force for a ten (10) year period and shall be

investments made with capital or assets derived from illegal activities, and it shall not

of this Agreement. This Agreement shall enter into force sixty (60) days after the

Notwithstanding the aforesaid, due to reasons affecting the macroeconomic

foreign loans and/or involving an extra-charge to payments in advance of such loans,

balance, the Contracting Parties may establish measures related to capital inflows of

2.

Paraaraph

ARTICLE V FREE TRANSFERS

It is policy of Colombia to treat tax matters in double taxation treaties.

Explanation

4. The provisions of this Agreement shall not apply to tax matters.

ParaQraph

This concept has been developed by the Constitutional Court in its jurisprudence.

Similar/y, aliens will enjoy, in the territory of the Republic, guarantees
granted to citizens, except for the Iimitations established by the Constitution
or the law".

"Aliens in Colombia will enjoy the same civil rights as Colombian citizens.
Notwithstanding, for reasons of public order, the law may impose special
conditions on or nullify the exercise of specific civil rights by aliens.

According to the Colombian Constitution the State shall have the possibility of
guarantying public order, as set out in article 100 which reads as follows:

Explanation

interests.

international peace and security; or the protection of its own essential security

3. Nothing contained in this Agreement shall bind either Contracting Party to protect

SCOPE OF APPLlCATION

ARTICLE

OF SOME ISSUES OF THE BIT MODEL

requirements of each of the Contracting Parties in connection to the entry into force

Paraaraph

EXPLANATION

1. The Contracting Parties shall notify each other of the compliance of the internal

ARTICLE XIII FINAL PROVISIONS

the application or interpretation of this Agreement.

The Contracting Parties shall consult with each other concerning any matter related to
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Colombia

Dirección de Inversión Extranjera y Servicios
Ministerio de Comercio, Industria y Turismo
Calle28#13A-15
Bogotá D.C. - Colombia

The place of presentation of the notice of intent and other documents
settlement of disputes regarding article VIII, in Colombia is:

Public entity designated
Address
City, Country

concerning

The place of presentation of the notice of intent and other documents concerning
settlement of disputes regarding article VIII, in (Name of the Country) is:

Name of the Country

Presentation of Documents to a party Regarding Article VIII

ANNEXI

provided that the application of such measures is equitable, non discriminatory and in

ANO COMPENSATION

This position has been confirmed by the Constitutional Court in its

effective compensation, considering the conditions prescribed in the present article.

public purposes or social interest. The investor shall receive a prompt, adequate and

depriving investors from developing certain economic activities, provided that it is for

6. The Contracting Parties may establish monopolies and reserve strategic activities

Paraaraph

jurisprudence.

the legislator.

recognizes the right of expropriating for public purposes or social interest as defined by

Article 58 of the Colombian Constitution protects private property. However, it

Explanation

effective compensation.

discriminatory manner, in good faith and accompanied by a prompt, adequate and

of public purpose or social interest, in accordance with due process of law, in a non-

or any measures having similar effects (hereinafter "expropriation") except for reasons

Contracting Party will not be subject of nationalization, direct or indirect expropriation,

1. Investments of investors of a Contracting Party in the territory of the other

Paraaraph

ARTICLE VI EXPROPIATION

these clauses which have been fully recognized by the Constitutional Court.

372 of the Colombian Constitution. These powers are prescribed and safeguarded by

The Central Bank has constitutional powers, set out, among others, in articles 371 and

Explanation

delay transfers.

non-discriminatory basis and in good faith, powers conferred under its law to restrict or

difficulties in its balance of payments, or threats thereof, may exercise equitably, on a

5. Notwithstanding the provisions of this Article, each Contracting Party, in serious

good faith.
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PARTY

ONE CONTRACTING

judicial administrative local remedies is compulsory before referring a dispute to local

In accordance with the Colombian legal order (Art. 35 CCA) the exhaustion of non-

a. Internallegalorder:

The basis of this provision consists of:

arbitration.

applied to nationals and aliens, prior to the submission of the dispute to international

investor is required to exhaust in accordance with domestic law, which is equally

The objective of this provlslon is providing transparency to the procedure that the

exhaustion of judicial local remedies.

The exhaustion of non-judicial administrative local remedies does not imply the

Explanation

consultations as referred to in paragraph 3 of the present Article.

its initiation by the investor and shall not prevent the investor from requesting

Contracting Party. Such procedure shall in no case exceed six months from the date of

administrative remedies shall be exhausted, should it be required by the law of the

arbitration under this article or to a local court or administrative tribunal, local

1. With regard to acts of a governmental authority, in order to submit a claim to

Paragraph

BETWEEN

OF THE OTHER CONTRACTING

OF DISPUTES

PARTY ANO AN INVESTOR

ARTICLE VIII SETTLEMENT

exercising a lawful activity, are required.

law and previous compensation, to those whom under such a law are deprived of

interest. In any of such cases, authorization from Congress through the passing of a

certain strategic activities or public services due to reasons of sovereignty or social

establish monopolies to obtain proceeds for public or social interest, or to reserve itself

In accordance with articles 336 and 365 of the Colombian Constitution the State may

Explanation

courts. As established in the jurisprudence, this procedure should be understood as a

this Agreement.

submit the dispute to any local courts or arbitration as provided in

investor may, once the administrative local remedies are exhausted,

administrative local remedies are not res judicata, and therefore the

c. Due process of law: The decisions resulting from the exhaustion of

b. Celerity: This procedure is done in less than five months.

tribunal.

without the major costs that may be generated by a court or arbitral

remedies constitutes an chance that its requests be considered

a. Economy: For the investor the exhaustion of local administrative

the perception that may exist with regard to exhausting judicial local remedies because:

The exhaustion of local administrative remedies does not create any damage, unlike

b. Benefits for investors:

partyaffected."

measures, thereby permitting amending its mistakes and reinstating those rights of the

enable governmental authorities to review, mOdify, clarify and even revoke the initial

chance granted to governmental authorities of reviewing its own measures "so as to
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Federal Ministry for Economics and Technology

the Encouragement and Reciprocal Protection of Investments

concerning

..................................................................

and

the Federal Republic of Germany

between

Treaty

German Model Treaty -2008

Definitions

Article 1

(b) shares of companies and other kinds of interest in companies;

mortgages, liens and pledges;

(a) movable and immovable property as well as any other rights in rem, such as

State. The investments include in particular:

invested by investors of one Contracting State in the territory of the other Contracting

1. the term "investments" comprises every kind of asset which is directly or indirectly

Within the meaning of this Treaty,

have agreed as follows:

stimulate private business initiative and to increase the prosperity of both nations –

recognizing that the encouragement and contractual protection of such investments are apt to

territory of the other State,

intending to create favourable conditions for investments by investors of either State in the

desiring to intensify economic co-operation between the two States,

.................................................... –

and

The Federal Republic of Germany

-2-
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Republic of Germany;

establishment pursuant to Article 43 of the EC Treaty, is established in the Federal

Union or of the European Economic Area who, within the context of freedom of

Federal Republic of Germany or a national of a Member State of the European

− any natural person who is a German within the meaning of the Basic Law of the

(a) in respect of the Federal Republic of Germany:

3. the term "investor" means

as profit, dividends, interest, royalties or fees;

2. the term "returns" means the amounts yielded by an investment for a definite period, such

Contracting State;

shall be covered which the investor realizes via a company situated in the other

investment. In the case of indirect investments, in principle only those indirect investments

any alteration of the form in which assets are invested shall not affect their classification as

exploit natural resources;

(f) business concessions under public law, including concessions to search for, extract or

will;

(e) trade-names, trade and business secrets, technical processes, know-how, and good-

model patents, industrial designs, trademarks, plant variety rights;

(d) intellectual property rights, in particular copyrights and related rights, patents, utility-

performance having an economic value;

(c) claims to money which has been used to create an economic value or claims to any

-3-

State concerned to exercise sovereign rights or jurisdiction in these areas.

economic zone and the continental shelf insofar as international law allows the Contracting

4. the term "territory" refers to the area of each Contracting State including the exclusive

….…………………

− ………………………………………………………………………………………

….…………………

− ………………………………………………………………………………………

(b) in respect of ........................................:

or not the activity is directed at profit;

of an investment in the territory of the other Contracting State, irrespective of whether

which in the context of entrepreneurial activity is the owner, possessor or shareholder

establishment in Germany pursuant to Articles 43 and 48 of the EC Treaty;

Germany or enjoys freedom of establishment as an agency or permanent

Republic of Germany, registered in a public register in the Federal Republic of

European Economic Area and is organized pursuant to the law of the Federal

Republic of Germany or the law of a Member State of the European Union or the

without legal personality which is founded pursuant to the law of the Federal

− any juridical person and any commercial or other company or association with or

-4-
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(3) Such treatment shall not relate to privileges which either Contracting State accords to
investors of third States on account of its membership of, or association with, a customs or
economic union, a common market or a free trade area.

(3) Neither Contracting State shall in its territory impair by arbitrary or discriminatory measures

the activity of investors of the other Contracting State with regard to investments, such as in

particular the management, maintenance, use, enjoyment or disposal of such investments. This

of double taxation in the field of taxes on income and assets or other agreements regarding

protection as the original investment.

sympathetic consideration to applications for the entry and sojourn of persons of either

investments of its own investors or to investments of investors of any third State.

with an investment; the same shall apply to employed persons of either Contracting State who in
connection with an investment wish to enter the territory of the other Contracting State and
sojourn there to take up employment. Where necessary, applications for work permits shall also
be given sympathetic consideration.

(2) Neither Contracting State shall in its territory subject investors of the other Contracting State,

as regards their activity in connection with investments, to treatment less favourable than it

accords to its own investors or to investors of any third State. The following shall, in particular,

be deemed treatment less favourable within the meaning of this Article:

Contracting State who wish to enter the territory of the other Contracting State in connection

(6) The Contracting States shall within the framework of their national legislation give

investors of the other Contracting State to treatment less favourable than it accords to

(1) Neither Contracting State shall in its territory subject investments owned or controlled by

of the other Contracting State tax privileges, tax exemptions and tax reductions which according
to its tax laws are granted only to investors resident in its territory.

(5) This Article shall not oblige a Contracting State to extend to investors resident in the territory

Article 3

National and most-favoured-nation treatment

matters of taxation.

Contracting State accords to investors of third States by virtue of an agreement for the avoidance

(4) Returns from an investment, as well as returns from reinvested returns, shall enjoy the same

(4) The treatment granted under this Article shall not relate to advantages which either

treatment less favourable within the meaning of this Article.

Treaty.

provision shall be without prejudice to Article 7 (3).

Measures that have to be taken for reasons of public security and order shall not be deemed

3. other measures of similar effect.

and

2. different treatment in the event of impediments to the sale of products at home and abroad;

materials, of energy and fuels, and of all types of means of production and operation;

1. different treatment in the event of restrictions on the procurement of raw or auxiliary

-6-

the other Contracting State fair and equitable treatment as well as full protection under this

(2) Each Contracting State shall in its territory in every case accord investments by investors of

legislation.

investors of the other Contracting State and admit such investments in accordance with its

(1) Each Contracting State shall in its territory promote as far as possible investments by

Admission and protection of investments

Article 2

-5-
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Article.

transport for the international transportation of persons and of capital goods directly related to an

Article 4

shall be deemed to have been made without delay if made within such period as is normally
required for the completion of transfer formalities. The period shall commence with the

expropriation, nationalization or other measure and the amount of compensation must be subject

to review by due process of law.

obtained from those rates which would be applied by the International Monetary Fund on the

State than that State accords to its own investors as regards restitution, indemnification,

compensation or other valuable consideration. Such payments must be freely transferable.

(3) Should it not be possible to ascertain a market rate pursuant to paragraph (2), the cross rate

emergency, or revolt, shall be accorded treatment no less favourable by such other Contracting

other Contracting State owing to war or other armed conflict, revolution, a state of national

notification of the intended transfer, and must in no circumstances exceed two months.

submission of the corresponding application, where such an application is necessary, or the

without delay at the market rate of exchange applicable on the day of the transfer. A transfer

measure for the determination and payment of such compensation. The legality of any such

(3) Investors of either Contracting State whose investments suffer losses in the territory of the

(2) Transfers under Article 4 (2) or (3), under the present Article or Article 6, shall be made

5. the compensation provided for in Article 4.

4. the proceeds from the liquidation or the sale of the whole or any part of the investment;

made in an appropriate manner at or prior to the time of expropriation, nationalization or other

payment; it must be effectively realizable and freely transferable. Provision must have been

compensation must be paid without delay and shall carry the usual bank interest until the time of

threatened expropriation, nationalization or other measure became publicly known. The

to the value of the expropriated investment immediately before the date on which the actual or

except for the public benefit and against compensation. Such compensation must be equivalent

tantamount to expropriation or nationalization in the territory of the other Contracting State

3. the repayment of loans;

2. the returns;

(2) Investments by investors of either Contracting State may not directly or indirectly be

expropriated, nationalized or subjected to any other measure the effects of which would be

1. the principal and additional amounts to maintain or increase the investment;

transfer of payments in connection with an investment, in particular

(1) Each Contracting State shall guarantee to investors of the other Contracting State the free

Free transfer

the territory of the other Contracting State.

(1) Investments by investors of either Contracting State shall enjoy full protection and security in

Compensation in case of expropriation

shall not be discriminated against thereby.
Article 5

territory of the other Contracting State in respect of the matters provided for in the present

Contracting States, the investors of the Contracting States are free to select the means of

investment within the meaning of this Treaty. Transport companies of the Contracting States

(4) Investors of either Contracting State shall enjoy most-favoured-nation treatment in the

-8-

(7) Notwithstanding any bilateral or multilateral agreements which are binding on both
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appoint one member, and these two members shall agree upon a national of a third State as their
chairman to be appointed by the Governments of the two Contracting States. The members shall

Contracting State to a treatment more favourable than is provided for by this Treaty, such

provisions shall prevail over this Treaty to the extent that they are more favourable.

either Contracting State has informed the other Contracting State that it wants to submit the
dispute to an arbitral tribunal.

(2) Each Contracting State shall fulfil any other obligations it may have entered into with regard

to investments in its territory by investors of the other Contracting State.

be appointed within two months, and the chairman within three months, from the date on which

(3) The arbitral tribunal shall be constituted for each case as follows: each Contracting State shall

submitted to an arbitral tribunal.

(2) If a dispute cannot thus be settled, it shall upon the request of either Contracting State be

Treaty should as far as possible be settled by the Governments of the two Contracting States.

(1) Disputes between the Contracting States concerning the interpretation or application of this

Settlement of disputes between the Contracting States

provisions, whether general or specific, entitling investments by investors of the other

established hereafter between the Contracting States in addition to this Treaty contain any

(1) If the legislation of either Contracting State or international obligations existing at present or

Other provisions

Article 7

Article 4 (1) and (2) and Article 5 shall apply mutatis mutandis.

as its predecessor in title. As regards the transfer of payments on the basis of such assignment,

claim (assigned claim), which that Contracting State shall be entitled to assert to the same extent
Article 9

legislation.

any right or claim from such investors to the former Contracting State. Furthermore, the latter

Contracting State shall recognize the subrogation of that Contracting State to any such right or

either Contracting State in the territory of the other Contracting State consistent with the latter's

Article 9, recognize the assignment, whether under a law or pursuant to a legal transaction, of

Scope of application

Article 8

This Treaty shall also apply to investments made prior to its entry into force by investors of

and assets.

Contracting State shall, without prejudice to the rights of the former Contracting State under

assumed in respect of an investment in the territory of the other Contracting State, the latter

If either Contracting State makes payment to any of its investors under a guarantee it has

Subrogation

Article 6

shall be given to the application of the agreements in force at the time between the Federal

apply.

Republic of Germany and … for the avoidance of double taxation in the field of taxes on income

(3) With regard to the treatment of income and assets for the purpose of taxation, precedence

- 10 -

date of payment for conversions of the currencies concerned into Special Drawing Rights shall
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States are members of this Convention, or

Contracting State or if he, too, is prevented from discharging the said function, the Member of

the Centre, where the personal or factual preconditions for proceedings pursuant to figure 1
do not apply, but at least one Contracting State is a member of the Convention referred to
therein, or

in the arbitration proceedings; the cost of the chairman and the remaining costs shall be borne in

equal parts by the Contracting States. The arbitral tribunal may make a different regulation

concerning costs. In all other respects, the arbitral tribunal shall determine its own procedure.

investor are based. The award shall be enforced by the Contracting States as a final and absolute
ruling under domestic law.

the parties to the dispute, it shall, at the request of the investor of the other Contracting State, be

submitted to arbitration. The two Contracting States hereby declare that they unreservedly and

bindingly consent to the dispute being submitted to one of the following dispute settlement

provided for in the Convention or arbitral rules on which the arbitral proceedings chosen by the

(3) The award shall be binding and shall not be subject to any appeal or remedy other than those

(2) If the dispute cannot be settled within six months of the date on which it was raised by one of

Investment Disputes between States and Nationals of Other States of 18 March 1965 (ICSID).

agreeing to institute conciliation proceedings under the Convention on the Settlement of

5. any other form of dispute settlement agreed by the parties to the dispute.

(LCIA) or the Arbitration Institute of the Stockholm Chamber of Commerce, or

To help them reach an amicable settlement, the parties to the dispute also have the option of

International Chamber of Commerce (ICC), the London Court of International Arbitration

Contracting State should as far as possible be settled amicably between the parties to the dispute.

4. an arbitral tribunal which is established pursuant to the Dispute Resolution Rules of the

(UNCITRAL) as in force at the commencement of the proceedings, or

with the rules of the United Nations Commission on International Trade Law

(1) Disputes concerning investments between a Contracting State and an investor of the other

and an investor of the other Contracting State

Settlement of disputes between a Contracting State

Article 10

Rules on the Additional Facility for the Administration of Proceedings by the Secretariat of

binding. Each Contracting State shall bear the cost of its own member and of its representatives

3. an individual arbitrator or an ad-hoc arbitral tribunal which is established in accordance

States and Nationals of Other States of 18 March 1965 (ICSID) in accordance with the

Disputes pursuant to the Convention on the Settlement of Investment Disputes between

(5) The arbitral tribunal shall reach its decisions by a majority of votes. Its decisions shall be

necessary appointments.

2. arbitration under the auspices of the International Centre for Settlement of Investment

States and Nationals of Other States of 18 March 1965 (ICSID), provided both Contracting

President should make the necessary appointments. If the Vice-President is a national of either

the Court next in seniority who is not a national of either Contracting State should make the

Disputes pursuant to the Convention on the Settlement of Investment Disputes between

1. arbitration under the auspices of the International Centre for Settlement of Investment

mechanisms of the investor's choosing:

- 12 -

Contracting State or if he is otherwise prevented from discharging the said function, the Vice-

Court of Justice to make the necessary appointments. If the President is a national of either

may, in the absence of any other relevant agreement, invite the President of the International

(4) If the periods specified in paragraph (3) have not been observed, either Contracting State
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Registration clause

Article 12
on

in duplicate in the German and

..................................................

Federal Republic of Germany

be informed of registration, and of the UN registration number, as soon as this has been

confirmed by the Secretariat of the United Nations.

For

For the

.............................. languages, both texts being equally authentic.

Done in

date of termination of this Treaty.

of the above Articles shall continue to be effective for a further period of twenty years from the

(3) In respect of investments made prior to the date of termination of this Treaty, the provisions

State giving twelve months’ notice.

expiry of the period of ten years this Treaty may be denounced at any time by either Contracting

diplomatic channels by either Contracting State twelve months before its expiration. After the

force by the Contracting State in which the signing took place. The other Contracting State shall

Article 102 of the United Nations Charter, shall be initiated immediately following its entry into

Registration of this Treaty with the Secretariat of the United Nations, in accordance with

between the Contracting States.

This Treaty shall be in force irrespective of whether or not diplomatic or consular relations exist

Relations between the Contracting States

Article 11

of the instruments of ratification. It shall remain in force for a period of ten years and shall

damage.

continue in force thereafter for an unlimited period unless denounced in writing through

(2) This Treaty shall enter into force on the first day of the second month following the exchange

as soon as possible.

(1) This Treaty shall be subject to ratification; the instruments of ratification shall be exchanged

Entry into force, duration and notice of termination

Article 13

- 14 -

State has received compensation under an insurance contract in respect of all or part of the

involved in the dispute shall not raise the objection that the investor of the other Contracting

(5) During arbitration proceedings or the enforcement of an award, the Contracting State

the Recognition and Enforcement of Foreign Arbitral Awards of 10 June 1958.

parties to the dispute in a State which is a Contracting Party to the United Nations Convention on

(4) Arbitration proceedings pursuant to this Article shall take place at the request of one of the
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“Companies” means:

(i)
movable and immovable property as well as other rights such as
mortgages, liens or pledges;

(i)
in respect of India : corporations, firms and associations incorporated or
constituted or established under the law in force in any part of India;
(ii)
in respect of
(b)
“investment” means every kind of asset established or acquired including
changes in the form of such investment, in accordance with the national laws of the
Contracting Party in whose territory the investment is made and in particular, though not
exclusively, includes:

(a)

For the purposes of this Agreement:

Definitions

The Government of the Republic of India and the Government of the Republic
of
(hereinafter referred to as the "Contracting Parties");
Desiring to create conditions favourable for fostering greater investment by
investors of one State in the territory of the other State;
Recognising that the encouragement and reciprocal protection under International
agreement of such investment will be conducive to the stimulation of individual business
initiative and will increase prosperity in both States;
Have agreed as follows:
ARTICLE 1

OF INVESTMENTS

THE PROMOTION AND PROTECTION

FOR

THE GOVERNMENT OF THE REPUBLIC OF

AND

INDIA

THE GOVERNMENT OF THE REPUBLIC OF

BETWEEN

AGREEMENT

Indian Model Text of BIPA
(iii)

rights to money or to any performance under contract having a financial

In respect of

"territory" means:

in respect of

ARTICLE 2
Scope of the Agreement
This Agreement shall apply to all investments made by investors of either
Contracting Party in the territory of the other Contracting Party, accepted as such in
accordance with its laws and regulations, whether made before or after the coming into
force of this Agreement.
ARTICLE 3
Promotion and Protection of Investment
(1)
Each Contracting Party shall encourage and create favourable conditions
for investors of the other Contracting Party to make investments in its territory, and
admit such investments in accordance with its laws and
policy.
(2)
Investments and returns of investors of each Contracting Party shall at all
times be accorded fair and equitable treatment in the
territory of the other
Contracting Party.
ARTICLE 4
National Treatment and Most-Favoured-Nation Treatment
(l)
Each Contracting Party shall accord to investments of investors of
the other Contracting Party, treatment which shall not be less favourable than that

(b)

(a)
in respect of India : the territory of the Republic of India including its
territorial waters and the airspace above it and other maritime zones including the
Exclusive Economic Zone and continental shelf over which the Republic of India has
sovereignty, sovereign rights or exclusive jurisdiction in accordance with its laws in
force, the l982 United Nations Convention on the Law of the Sea and International Law.

(f)

(e)
“returns” means the monetary amounts yielded by an investment such as
profit, interest, capital gains, dividends, royalties and fees;

(ii)

(iv)
intellectual property rights, in accordance with the relevant laws of the
respective Contracting Party;
(v)
business concessions conferred by law or under contract, including
concessions to search for and extract oil and other minerals;
(c)
“investors” means any national or company of a Contracting Party;
(d)
“ nationals” means:
(i)
In respect of India : persons deriving their status as Indian nationals from
the law in force in India;

value;

(ii)
shares in and stock and debentures of a company and any other similar
forms of participation in a company;
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Capital and additional capital amounts used to maintain and increase

Payment of royalties and services fees relating to the investment;
Proceeds from sales of their shares;
(f)
Proceeds received by investors in case of sale or partial sale or

Repayments of any loan including interest thereon, relating to the

ARTICLE 9
Settlement of Disputes Between an Investor and a
Contracting Party
Any dispute between an investor of one Contracting Party and the

Investors of one Contracting Party whose investments in the territory of
the other Contracting Party suffer losses owing to war or
other armed conflict, a state of national emergency or civil disturbances in the territory
of the latter Contracting Party shall be accorded by the latter Contracting Party

(1)

(3)
Unless otherwise agreed to between the parties, currency transfer under
paragraph (1) of this Article shall be permitted in the currency of
the original
Investment or any other convertible currency.
Such transfer shall be made at the
prevailing market rate of exchange on the date of transfer.
ARTICLE 8
Subrogation
Where one Contracting Party or its designated agency has guaranteed
any
indemnity against non-commercial risks in respect of an investment by any of
its investors in the territory of the other Contracting Party and has made payment
to such investors in respect of their claims under this Agreement, the other Contracting
Party agrees that the first Contracting Party or its designated agency is entitled by
virtue of subrogation to exercise the rights and assert the claims of those investors. The
subrogated rights or claims shall not exceed the original rights or claim of such investors.

(2)
Nothing in paragraph (l) of this Article shall affect the transfer of any
compensation under Article 6 of this Agreement.

(g)
The earnings of citizens/nationals of one Contracting Party who work in
connection with investment in the territory of the other Contracting Party.

liquidation;

(d)
(e)

(c)
investment;

(b)
Net operating profits including dividends and interest in proportion to
their share-holdings;

(a)
investments;

treatment, as regards restitution, indemnification, compensation or other settlement, no
less favourable than that which the latter Contracting Party accords to its own investors
or to investors of any third State. Resulting payments shall be freely transferable.
ARTICLE 7
Repatriation of Investment and Returns
(l)
Each Contracting Party shall permit all funds of an investor of the other
Contracting Party related to an investment in its territory to be freely transferred, without
unreasonable delay and on a non-discriminatory basis. Such funds may include:

(2)
The investor affected shall have right, under the law of
the
Contracting Party making the expropriation, to review, by a judicial or other
independent authority of that Party, of his or its case and of the valuation of his or
its investment
in accordance with the principles set out in this paragraph. The
Contracting Party making the expropriation shall make every endeavour to ensure that
such review is carried out promptly.
(3)
Where a Contracting Party expropriates the assets of a company which is
incorporated or constituted under the law in force in any part of its own territory, and
in which investors of the other Contracting Party own shares, it shall ensure that the
provisions of paragraph (1) of this Article are applied to the extent necessary to ensure
fair and equitable compensation in respect of their investment to such investors of
the other Contracting Party who are owners of those shares.
ARTICLE 6
Compensation for Losses

ARTICLE 5
Expropriation
(1)
Investments of investors of either Contracting Party shall not be
nationalised, expropriated or subjected to measures having effect equivalent to
nationalisation or expropriation (hereinafter referred to as " expropriation") in the
territory of the other Contracting Party except for a public purpose in accordance
with law on a non-discriminatory basis and against fair
and
equitable
compensation.
Such compensation shall amount to the genuine value of the
investment expropriated immediately before the expropriation or before the
impending expropriation became public knowledge, whichever is the earlier, shall
include interest at a fair and equitable rate until the date of payment, shall be made
without unreasonable delay, be effectively realizable and be freely transferable.

(a) any existing or future customs unions or similar international
agreement to which it is or may become a party, or
(b) any matter pertaining wholly or mainly to taxation.

accorded either to investments of its own or investments of investors of any third
State.
(2)
In addition, each Contracting Party shall accord to investors of the
other Contracting Party, including in respect of returns on their investments,
treatment which shall not be less favourable than that accorded to investors of any third
State.
(3)
The provisions of paragraphs (l) and (2) above shall not be construed so
as to oblige one Contracting Party to extend to the
investors of the other the benefit of any treatment, preference or privilege resulting
from:
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(b)
If both parties to the dispute so agree, under the Additional Facility for the
Administration of Conciliation, Arbitration and Fact-Finding proceedings; or
(c) to an ad hoc arbitral tribunal by either party to the dispute in accordance with
the Arbitration Rules of the United Nations Commission on International Trade Law,
1976, subject to the following modifications:
(i) The appointing authority under Article 7 of the Rules shall be the President, the
Vice-President or the next senior Judge of the International Court of Justice, who is not a
national of either Contracting Party. The third arbitrator shall not be a national of either
Contracting party.
(ii) The parties shall appoint their respective arbitrators within two months.
(iii) The arbitral award shall be made in accordance with the provisions of this
Agreement and shall be binding for the parties in dispute.
(iv) The arbitral tribunal shall state the basis of its decision and give reasons
upon the request of either party.
ARTICLE 10
Disputes Between the Contracting Parties
(1)
Disputes between the Contracting Parties concerning the
interpretation or application of this Agreement should, as far as possible, be settled
through negotiation.
(2)
If a dispute between the Contracting Parties cannot thus be settled within
six months from the time the dispute arose, it shall upon the request of either
Contracting Party be submitted to an arbitral tribunal.
(3)
Such an arbitral tribunal shall be constituted for each individual
case in the following way. Within two months of the receipt of the request for
arbitration, each Contracting Party shall appoint one member of the tribunal. Those
two members shall then select a national of a third State who on approval by the two
Contracting Parties shall be appointed Chairman of the tribunal. The Chairman shall be

other Contracting Party in relation to an investment of the former under this
Agreement shall, as far as possible, be settled amicably through negotiations between the
parties to the dispute.
(2)
Any such dispute which has not been amicably settled within a period of
six months may, if both Parties agree, be submitted:
(a) for resolution, in accordance with the law of the Contracting Party which has
admitted the investment to that Contracting Party’s competent judicial, arbitral or
administrative bodies; or
(b)
to International conciliation under the Conciliation Rules of the United
Nations Commission on International Trade Law.
(3) Should the Parties fail to agree on a dispute settlement procedure provided
under paragraph (2) of this Article or where a dispute is referred to conciliation but
conciliation proceedings are terminated other than by signing of a settlement agreement,
the dispute may be referred to Arbitration. The Arbitration procedure shall be as follows:
(a) If the Contracting Party of the Investor and the other Contracting Party are
both parties to the convention on the Settlement of Investment Disputes between States
and nationals of other States, 1965 and the investor consents in writing to submit the
dispute to the International Centre for the Settlement of Investment Disputes such a
dispute shall be referred to the Centre; or

ARTICLE l3
Application of other Rules
If the provisions of law of either Contracting Party or obligations under
international law existing at present or established hereafter between the Contracting
Parties in addition to the present Agreement contain rules, whether general or specific,
entitling investments by investors of the other Contracting Party to a treatment

(1)
Except as otherwise provided in this Agreement, all investment shall
be governed by the laws in force in the territory of the Contracting Party in which such
investments are made.
(2)
Notwithstanding paragraph (1) of this Article nothing in this Agreement
precludes the host Contracting Party from taking action for the protection of its essential
security interests or in circumstances of extreme emergency in accordance with its laws
normally and reasonably applied on a non discriminatory basis.

ARTICLE 12
Applicable Laws

ARTICLE 11
Entry and Sojourn of Personnel
A Contracting Party shall, subject to its laws applicable from time to time
relating to the entry and sojourn of non-citizens, permit natural persons of the other
Contracting Party and personnel employed by companies of the other Contracting
Party to enter and remain in its territory for the purpose of engaging in activities
connected with investments.

(4)
If within the periods specified in paragraph (3) of this Article the
necessary appointments have not been made, either Contracting Party may, in the
absence of any other agreement, invite the President of the International Court of
Justice to make any necessary appointments. If the President is a national of either
Contracting Party or if he is otherwise prevented from discharging the said function,
the Vice President shall be invited to make the necessary appointments. If the Vice
President is a national of either Contracting Party or if he too is prevented from
discharging the said function, the Member of the International Court of
Justice
next in seniority who is not a national of either Contracting Party shall be invited to make
the necessary appointments.
(5)
The arbitral tribunal shall reach its decision by a majority of votes.
Such decisions shall be binding on both Contracting Parties. Each Contracting Party
shall bear the cost of its own member of the tribunal and of its representation in
the arbitral proceedings; the cost of the Chairman and the remaining costs shall be
borne in equal parts by the Contracting Parties. The tribunal may, however, in its
decision direct that a higher proportion of costs shall be borne by one of the two
Contracting Parties, and this award shall be binding on both Contracting Parties.
The tribunal shall determine its own procedures.

appointed within two months from the date of appointment of the other two members.
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more favourable than is provided for by the present Agreement, such rules shall to the
extent that they are more favourable prevail over the present Agreement.
ARTICLE l4
Entry into Force
This Agreement shall be subject to ratification and shall enter into force
on the date of exchange of Instruments of Ratification.
ARTICLE l5
Duration and Termination
(1)
This agreement shall remain in force for a period of ten years and
thereafter it shall be deemed to have been automatically extended unless either
Contracting Party gives to the other Contracting Party a written notice of its intention
to terminate the Agreement. The Agreement shall stand terminated one year from the
date on receipt of such written notice.
(2)
Notwithstanding termination of this Agreement pursuant to paragraph (1)
of this Article, the Agreement shall continue to be effective for a further period of
fifteen years from the date of its termination in respect of investments made or
acquired before the date of termination of this Agreement.
In witness whereof the undersigned, duly authorised thereto by their
respective Governments, have signed this Agreement.
Done at on this 2003 in two originals each in the Hindi and English
languages, both the texts being equally authoritative.
In case of any divergence, the English text shall prevail.
For the Government of the
For the Government of the
Republic of India
Republic of

United Kingdom Model Bilateral Investment Treaty, 2005
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Article 1 Definitions
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(a) “investment” means every kind of asset, owned or controlled directly or
indirectly, and in particular, though not exclusively, includes:
(i) movable and immovable property and any other property rights such
as mortgages, liens or pledges;
(ii) shares in and stock and debentures of a company and any other form
of participation in a company;
(iii) claims to money or to any performance under contract having a
financial value;
(iv) intellectual property rights, goodwill, technical processes and know-how;
(v) business concessions conferred by law or under contract, including
concessions to search for, cultivate, extract or exploit natural resources.
A change in the form in which assets are invested does not affect their
character as investments and the term “investment” includes all investments,
whether made before or after the date of entry into force of this Agreement;
(b) “returns” means the amounts yielded by an investment and in particular,
though not exclusively, includes profit, interest, capital gains, dividends,
royalties and fees;

For the purposes of this Agreement:

Have agreed as follows:

Recognising that the encouragement and reciprocal protection under international
agreement of such investments will be conducive to the stimulation of individual
business initiative and will increase prosperity in both States;

Desiring to create favourable conditions for greater investment by nationals and
companies of one State in the territory of the other State;

The Government of the United Kingdom of Great Britain and Northern Ireland
and the Government of [country];

Draft Agreement Between The Government of
The United Kingdom of Great Britain and Northern Ireland
and The Government of [Country] for The Promotion
and Protection of Investments

United Kingdom Model BIT
(2005, with 2006 amendments)
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(1) Neither Contracting Party shall in its territory subject investments or returns
of nationals or companies of the other Contracting Party to treatment less
favourable than that which it accords to investments or returns of its own

Article 3 National Treatment and Most-favoured-nation
Provisions

(1) Each Contracting Party shall encourage and create favourable conditions
for nationals or companies of the other Contracting Party to invest capital in
its territory, and, subject to its right to exercise powers conferred by its laws,
shall admit such capital.
(2) Investments of nationals or companies of each Contracting Party shall
at all times be accorded fair and equitable treatment and shall enjoy full
protection and security in the territory of the other Contracting Party.
Neither Contracting Party shall in any way impair by unreasonable or
discriminatory measures the management, maintenance, use, enjoyment
or disposal of investments in its territory of nationals or companies of the
other Contracting Party. Each Contracting Party shall observe any obligation it may have entered into with regard to investments of nationals or
companies of the other Contracting Party.

Article 2 Promotion and Protection of Investment

(c) “nationals” means:
(i) in respect of the United Kingdom: physical persons deriving their
status as United Kingdom nationals from the law in force in the
United Kingdom;
(ii) in respect of [country];
(d) “companies” means:
(i) in respect of the United Kingdom: corporations, firms and associations
incorporated or constituted under the law in force in any part of the
United Kingdom or in any territory to which this Agreement is
extended in accordance with the provisions of Article 12;
(ii) in respect of [country];
(e) “territory” means:
(i) in respect of the United Kingdom: Great Britain and Northern Ireland,
including the territorial sea and maritime area situated beyond the
territorial sea of the United Kingdom which has been or might in the
future be designated under the national law of the United Kingdom in
accordance with international law as an area within which the United
Kingdom may exercise rights with regard to the sea-bed and subsoil
and the natural resources and any territory to which this Agreement is
extended in accordance with the provisions of Article 12;
(ii) in respect of [country].
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(1) Investments of nationals or companies of either Contracting Party shall not
be nationalised, expropriated or subjected to measures having effect equivalent to nationalisation or expropriation (hereinafter referred to as “expropriation”) in the territory of the other Contracting Party except for a public
purpose related to the internal needs of that Party on a non-discriminatory
basis and against prompt, adequate and effective compensation. Such compensation shall amount to the genuine value of the investment expropriated
immediately before the expropriation or before the impending expropriation
became public knowledge, whichever is the earlier, shall include interest at
a normal commercial rate until the date of payment, shall be made without

Article 5 Expropriation

(1) Nationals or companies of one Contracting Party whose investments in the
territory of the other Contracting Party suffer losses owing to war or other
armed conflict, revolution, a state of national emergency, revolt, insurrection
or riot in the territory of the latter Contracting Party shall be accorded by the
latter Contracting Party treatment, as regards restitution, indemnification,
compensation or other settlement, no less favourable that that which the latter
Contracting Party accords to its own nationals or companies or to nationals or
companies of any third State. Resulting payments shall be freely transferable.
(2) Without prejudice to paragraph (1) of this Article, nationals or companies
of one Contracting Party who in any of the situations referred to in that
paragraph suffer losses in the territory of the other Contracting Party
resulting from:
(a) requisitioning of their property by its forces or authorities, or
(b) destruction of their property by its forces or authorities, which was not
caused in combat action or was not required by the necessity of the
situation,
shall be accorded restitution or adequate compensation. Resulting payments
shall be freely transferable.

Article 4 Compensation for Losses

nationals or companies or to investments or returns of nationals or companies of any third State.
(2) Neither Contracting Party shall in its territory subject nationals or companies of the other Contracting Party, as regards their management, maintenance, use, enjoyment or disposal of their investments, to treatment less
favourable than that which it accords to its own nationals or companies or to
nationals or companies of any third State.
(3) For the avoidance of doubt it is confirmed that the treatment provided for in
paragraphs (1) and (2) above shall apply to the provisions of Articles 1 to 12
of this Agreement.
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(1) The provisions of this Agreement relative to the grant of treatment not less
favourable than that accorded to the nationals or companies of either
Contracting Party or of any third State shall not be construed so as to
preclude the adoption or enforcement by a Contracting Party of measures
which are necessary to protect national security, public security or public
order, nor shall these provisions be construed to oblige one Contracting
Party to extend to the nationals or companies of the other the benefit of any
treatment, preference or privilege resulting from:
(a) any existing or future customs, economic or monetary union, a common
market or a free trade area or similar international agreement to which
either of the Contracting Parties is or may become a party, and includes
the benefit of any treatment, preference or privilege resulting from
obligations arising out of an international agreement or reciprocity
arrangement of that customs, economic or monetary union, common
market or free trade area; or
(b) any international agreement or arrangement relating wholly or mainly
to taxation or any domestic legislation relating wholly or mainly to
taxation;

Article 7 Exceptions

Each Contracting Party shall in respect of investments guarantee to nationals or
companies of the other Contracting Party the unrestricted transfer of their
investments and returns. Transfers shall be effected without delay in the
convertible currency in which the capital was originally invested or in any
other convertible currency agreed by the investor and the Contracting Party
concerned. Unless otherwise agreed by the investor transfers shall be made at
the rate of exchange applicable on the date of transfer pursuant to the exchange
regulations in force.

Article 6 Repatriation of Investment and Returns

delay, be effectively realizable and be freely transferable. The national or
company affected shall have a right, under the law of the Contracting Party
making the expropriation, to prompt review, by a judicial or other independent authority of that Party, of his or its case and of the valuation of his or
its investment in accordance with the principles set out in this paragraph.
(2) Where a Contracting Party expropriates the assets of a company which is
incorporated or constituted under the law in force in any part of its own
territory, and in which nationals or companies of the other Contracting Party
own shares, it shall ensure that the provisions of paragraph (1) of this Article
are applied to the extent necessary to guarantee prompt, adequate and
effective compensation in respect of their investment to such nationals or
companies of the other Contracting Party who are owners of those shares.
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(1) Each Contracting Party hereby consents to submit to the International
Centre for the Settlement of Investment Disputes (hereinafter referred to
as “the Centre”) for settlement by conciliation or arbitration under the
Convention on the Settlement of Investment Disputes between States and
Nationals of Other States opened for signature at Washington DC on 18
March 1965 any legal dispute arising between that Contracting Party and a
national or company of the other Contracting Party concerning an investment of the latter in the territory of the former.
(2) A company which is incorporated or constituted under the law in force in
the territory of one Contracting Party and in which before such a dispute
arises the majority of shares are owned by nationals or companies of the
other Contracting Party shall in accordance with Article 25 (2) (b) of the
Convention be treated for the purposes of the Convention as a company of
the other Contracting Party.
(3) If any such dispute should arise and agreement cannot be reached within three
months between the parties to this dispute through pursuit of local remedies
or otherwise, then, if the national or company affected also consents in writing
to submit the dispute to the Centre for settlement by conciliation or arbitration
under the Convention, either party may institute proceedings by addressing
a request to that effect to the Secretary-General of the Centre as provided
in Articles 28 and 36 of the Convention. In the event of disagreement as to
whether conciliation or arbitration is the more appropriate procedure the
national or company affected shall have the right to choose. The Contracting
Party which is a party to the dispute shall not raise as an objection at any stage
of the proceedings or enforcement of an award the fact that the national or
company which is the other party to the dispute has received in pursuance of
an insurance contract an indemnity in respect of some or all of his or its losses.

Article 8 Reference to International Centre for Settlement
of Investment Disputes

(c) any requirements resulting from the United Kingdom’s membership of
the European Union including measures prohibiting, restricting or
limiting the movement of capital to or from any third country.
(2) Where, in exceptional circumstances, payments and capital movements
between the Contracting Parties cause or threaten to cause serious difficulties for the operation of monetary policy or exchange rate policy in either
Contracting Party, the Contracting Party concerned may take safeguard
measures with regard to capital movements between the Contracting
Parties for a period not exceeding six months if such measures are strictly
necessary. The Contracting Party adopting the safeguard measures shall
inform the other Contracting Party forthwith and present, as soon as
possible, a time schedule for their removal.
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(1) Disputes between the Contracting Parties concerning the interpretation or
application of this Agreement should, if possible, be settled through the
diplomatic channel.

Article 9 Disputes between the Contracting Parties

(1) Disputes between a national or company of one Contracting Party and the
other Contracting Party concerning an obligation of the latter under this
Agreement in relation to an investment of the former which have not been
amicably settled shall, after a period of three months from written notification of a claim, be submitted to international arbitration if the national or
company concerned so wishes.
(2) Where the dispute is referred to international arbitration, the national or
company and the Contracting Party concerned in the dispute may agree to
refer the dispute either to:
(a) the International Centre for the Settlement of Investment Disputes
(having regard to the provisions, where applicable, of the Convention
on the Settlement of Investment Disputes between States and Nationals
of other States, opened for signature at Washington DC on 18 March
1965 and the Additional Facility for the Administration of Conciliation,
Arbitration and Fact-Finding Proceedings); or
(b) the Court of Arbitration of the International Chamber of Commerce; or
(c) an international arbitrator or ad hoc arbitration tribunal to be appointed
by a special agreement or established under the Arbitration Rules of the
United Nations Commission on International Trade Law.
If after a period of three months from written notification of the claim there is
no agreement to one of the above alternative procedures, the dispute shall at
the request in writing of the national or company concerned be submitted to
arbitration under the Arbitration Rules of the United Nations Commission on
International Trade Law as then in force. The parties to the dispute may agree
in writing to modify these Rules.

Article 8 Settlement of Disputes between an Investor
and a Host State

[Alternative]

(4) Neither Contracting Party shall pursue through the diplomatic channel any
dispute referred to the Centre unless:
(a) the Secretary-General of the Centre, or a conciliation commission or an
arbitral tribunal constituted by it, decides that the dispute is not within
the jurisdiction of the Centre; or
(b) the other Contracting Party shall fail to abide by or to comply with any
award rendered by an arbitral tribunal.
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(1) If one Contracting Party or its designated Agency (“the first Contracting
Party”) makes a payment under an indemnity given in respect of an investment in the territory of the other Contracting Party (“the second Contracting
Party”), the second Contracting Party shall recognise:
(a) the assignment to the first Contracting Party by law or by legal transaction of all the rights and claims of the party indemnified; and
(b) that the first Contracting Party is entitled to exercise such rights and
enforce such claims by virtue of subrogation, to the same extent as the
party indemnified.
(2) The first Contracting Party shall be entitled in all circumstances to the same
treatment in respect of:

Article 10 Subrogation

(2) If a dispute between the Contracting Parties cannot thus be settled, it shall upon
the request of either Contracting Party be submitted to an arbitral tribunal.
(3) Such an arbitral tribunal shall be constituted for each individual case in the
following way. Within two months of the receipt of the request for arbitration, each Contracting Party shall appoint one member of the tribunal.
Those two members shall then select a national of a third State who on
approval by the two Contracting Parties shall be appointed Chairman of the
tribunal. The Chairman shall be appointed within two months from the date
of appointment of the other two members.
(4) If within the periods specified in paragraph (3) of this Article the necessary
appointments have not been made, either Contracting Party may, in the
absence of any other agreement, invite the President of the International
Court of Justice to make any necessary appointments. If the President is a
national of either Contracting Party or if he is otherwise prevented from
discharging the said function, the Vice-President shall be invited to make
the necessary appointments. If the Vice-President is a national of either
Contracting Party or if he too is prevented from discharging the said
function, the Member of the International Court of Justice next in seniority
who is not a national of either Contracting Party shall be invited to make the
necessary appointments.
(5) The arbitral tribunal shall reach its decision by a majority of votes. Such
decision shall be binding on both Contracting Parties. Each Contracting
Party shall bear the cost of its own member of the tribunal and of its
representation in the arbitral proceedings; the cost of the Chairman and
the remaining costs shall be borne in equal parts by the Contracting Parties.
The tribunal may, however, in its decision direct that a higher proportion of
costs shall be borne by one of the two Contracting Parties, and this award
shall be binding on both Contracting Parties. The tribunal shall determine
its own procedure.
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[Each Contracting Party shall notify the other in writing of the completion of the
constitutional formalities required in its territory for the entry into force of
this Agreement. This Agreement shall enter into force on the date of the latter
of the two notifications.]

or

[This Agreement shall enter into force on the day of signature.]

Article 13 Entry into Force

At the time of [signature] [entry into force] [ratification] of this Agreement, or at
any time thereafter, the provisions of this Agreement may be extended to such
territories for whose international relations the Government of the United
Kingdom are responsible as may be agreed between the Contracting Parties in
an Exchange of Notes.

Article 12 Territorial Extension

This Agreement shall apply to all investments, whether made before or after its
entry into force, but shall not apply to any dispute concerning an investment
which arose, or any claim concerning an investment which was settled, before
its entry into force.

Article 12 Scope of Application

If the provisions of law of either Contracting Party or obligations under
international law existing at present or established hereafter between the
Contracting Parties in addition to the present Agreement contain rules,
whether general or specific, entitling investments by nationals or companies
of the other Contracting Party to a treatment more favourable than is provided
for by the present Agreement, such rules shall to the extent that they are more
favourable prevail over the present Agreement.

Article 11 Application of other Rules

(a) the rights and claims acquired by it by virtue of the assignment, and
(b) any payments received in pursuance of those rights and claims,
as the party indemnified was entitled to receive by virtue of this Agreement
in respect of the investment concerned and its related returns.
(3) Any payments received in non-convertible currency by the first Contracting
Party in pursuance of the rights and claims acquired shall be freely available
to the first Contracting Party for the purpose of meeting any expenditure
incurred in the territory of the second Contracting Party.

566

234

567

For the Government of the United Kingdom of Great Britain and Northern
Ireland:

For the Government of [country]:

Done in duplicate at …………… this …………… day of …………. 200_ [in
the English and ……….…. languages, both texts being equally authoritative].

In witness whereof the undersigned, duly authorised thereto by their respective
Governments, have signed this Agreement.

This Agreement shall remain in force for a period of ten years. Thereafter it shall
continue in force until the expiration of twelve months from the date on which
either Contracting Party shall have given written notice of termination to the
other. Provided that in respect of investments made whilst the Agreement is in
force, its provisions shall continue in effect with respect to such investments for
a period of twenty years after the date of termination and without prejudice to
the application thereafter of the rules of general international law.

Article 14 Duration and Termination

[The Agreement shall be ratified and shall enter into force on the exchange of
Instruments of Ratification.]

or
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for [Country], [

].

for the United States, the federal level of government; and

Have agreed as follows:

-2-

“GATS” means the General Agreement on Trade in Services, contained in Annex 1B to the
WTO Agreement.

“freely usable currency” means “freely usable currency” as determined by the International
Monetary Fund under its Articles of Agreement.

“existing” means in effect on the date of entry into force of this Treaty.

“enterprise of a Party” means an enterprise constituted or organized under the law of a Party,
and a branch located in the territory of a Party and carrying out business activities there.

“enterprise” means any entity constituted or organized under applicable law, whether or not for
profit, and whether privately or governmentally owned or controlled, including a corporation,
trust, partnership, sole proprietorship, joint venture, association, or similar organization; and a
branch of an enterprise.

Desiring to achieve these objectives in a manner consistent with the protection of
health, safety, and the environment, and the promotion of internationally recognized labor rights;

Having resolved to conclude a Treaty concerning the encouragement and reciprocal
protection of investment;

“disputing party” means either the claimant or the respondent.

“disputing parties” means the claimant and the respondent.

“covered investment” means, with respect to a Party, an investment in its territory of an
investor of the other Party in existence as of the date of entry into force of this Treaty or
established, acquired, or expanded thereafter.

“claimant” means an investor of a Party that is a party to an investment dispute with the other
Party.

“Centre” means the International Centre for Settlement of Investment Disputes (“ICSID”)
established by the ICSID Convention.

(b)

(a)

“central level of government” means:

For purposes of this Treaty:

Article 1: Definitions

SECTION A

Recognizing the importance of providing effective means of asserting claims and
enforcing rights with respect to investment under national law as well as through international
arbitration;

Agreeing that a stable framework for investment will maximize effective utilization of
economic resources and improve living standards;

Recognizing that agreement on the treatment to be accorded such investment will
stimulate the flow of private capital and the economic development of the Parties;

Desiring to promote greater economic cooperation between them with respect to
investment by nationals and enterprises of one Party in the territory of the other Party;

The Government of the United States of America and the Government of [Country]
(hereinafter the “Parties”);

TREATY BETWEEN
THE GOVERNMENT OF THE UNITED STATES OF AMERICA
AND THE GOVERNMENT OF [Country]
CONCERNING THE ENCOURAGEMENT
AND RECIPROCAL PROTECTION OF INVESTMENT
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futures, options, and other derivatives;

turnkey, construction, management, production, concession, revenue-sharing, and
other similar contracts;

intellectual property rights;

licenses, authorizations, permits, and similar rights conferred pursuant to domestic
law;2, 3 and

(d)

(e)

(f)

(g)

-3-

Whether a particular type of license, authorization, permit, or similar instrument (including a
concession, to the extent that it has the nature of such an instrument) has the characteristics of an
investment depends on such factors as the nature and extent of the rights that the holder has under the law
of the Party. Among the licenses, authorizations, permits, and similar instruments that do not have the
characteristics of an investment are those that do not create any rights protected under domestic law. For
greater certainty, the foregoing is without prejudice to whether any asset associated with the license,
authorization, permit, or similar instrument has the characteristics of an investment.

2

Some forms of debt, such as bonds, debentures, and long-term notes, are more likely to have the
characteristics of an investment, while other forms of debt, such as claims to payment that are
immediately due and result from the sale of goods or services, are less likely to have such characteristics.

1

bonds, debentures, other debt instruments, and loans;1

(c)

shares, stock, and other forms of equity participation in an enterprise;

(b)

(c)

“investment” means every asset that an investor owns or controls, directly or indirectly, that has
the characteristics of an investment, including such characteristics as the commitment of capital
or other resources, the expectation of gain or profit, or the assumption of risk. Forms that an
investment may take include:

an enterprise;

(b)

[“Inter-American Convention” means the Inter-American Convention on International
Commercial Arbitration, done at Panama, January 30, 1975.]

to undertake infrastructure projects, such as the construction of roads, bridges,
canals, dams, or pipelines, that are not for the exclusive or predominant use and
benefit of the government.

to supply services to the public on behalf of the Party, such as power generation
or distribution, water treatment or distribution, or telecommunications; or

with respect to natural resources that a national authority controls, such as for
their exploration, extraction, refining, transportation, distribution, or sale;

-4-

For greater certainty, actions taken by a Party to enforce laws of general application, such as
competition laws, are not encompassed within this definition.

6

For purposes of this definition, “national authority” means (a) for the United States, an authority at the
central level of government; and (b) for [Country], [ ].

5

“Written agreement” refers to an agreement in writing, executed by both parties, whether in a single
instrument or in multiple instruments, that creates an exchange of rights and obligations, binding on both
parties under the law applicable under Article 30[Governing Law](2). For greater certainty, (a) a
unilateral act of an administrative or judicial authority, such as a permit, license, or authorization issued
by a Party solely in its regulatory capacity, or a decree, order, or judgment, standing alone; and (b) an
administrative or judicial consent decree or order, shall not be considered a written agreement.

4

The term “investment” does not include an order or judgment entered in a judicial or administrative
action.

3

“investor of a Party” means a Party or state enterprise thereof, or a national or an enterprise of a
Party, that attempts to make, is making, or has made an investment in the territory of the other
Party; provided, however, that a natural person who is a dual national shall be deemed to be
exclusively a national of the State of his or her dominant and effective nationality.

“investor of a non-Party” means, with respect to a Party, an investor that attempts to make, is
making, or has made an investment in the territory of that Party, that is not an investor of either
Party.

“investment authorization”6 means an authorization that the foreign investment authority of a
Party grants to a covered investment or an investor of the other Party.

(a)

(a)

other tangible or intangible, movable or immovable property, and related property
rights, such as leases, mortgages, liens, and pledges.

“investment agreement” means a written agreement4 between a national authority5 of a Party
and a covered investment or an investor of the other Party, on which the covered investment or
the investor relies in establishing or acquiring a covered investment other than the written
agreement itself, that grants rights to the covered investment or investor:

(h)

“ICSID Convention” means the Convention on the Settlement of Investment Disputes between
States and Nationals of Other States, done at Washington, March 18, 1965.

“ICSID Additional Facility Rules” means the Rules Governing the Additional Facility for the
Administration of Proceedings by the Secretariat of the International Centre for Settlement of
Investment Disputes.

“government procurement” means the process by which a government obtains the use of or
acquires goods or services, or any combination thereof, for governmental purposes and not with
a view to commercial sale or resale, or use in the production or supply of goods or services for
commercial sale or resale.
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for [Country], [

].

for the United States, a natural person who is a national of the United States as
defined in Title III of the Immigration and Nationality Act; and

with respect to each Party, the territorial sea and any area beyond the territorial
sea of the Party within which, in accordance with customary international law as
reflected in the United Nations Convention on the Law of the Sea, the Party may
exercise sovereign rights or jurisdiction.

for [Country], [

].

(b)

(a)

-5-

].

the foreign trade zones located in the United States and Puerto Rico.

(ii)

with respect to [Country,] [

the customs territory of the United States, which includes the 50 states, the
District of Columbia, and Puerto Rico;

(i)

with respect to the United States,

“territory” means:

“state enterprise” means an enterprise owned, or controlled through ownership interests, by a
Party.

“Secretary-General” means the Secretary-General of ICSID.

“respondent” means the Party that is a party to an investment dispute.

(b)

to the political subdivisions of that Party.

(b)

-6-

For greater certainty, government authority that has been delegated includes a legislative grant, and a
government order, directive or other action transferring to the state enterprise or other person, or
authorizing the exercise by the state enterprise or other person of, governmental authority.

8

For greater certainty, “TRIPS Agreement” includes any waiver in force between the Parties of any
provision of the TRIPS Agreement granted by WTO Members in accordance with the WTO Agreement.

7

3. For greater certainty, this Treaty does not bind either Party in relation to any act or fact that
took place or any situation that ceased to exist before the date of entry into force of this Treaty.

to a state enterprise or other person when it exercises any regulatory,
administrative, or other governmental authority delegated to it by that Party;8 and

(a)

2. A Party’s obligations under Section A shall apply:

with respect to Articles 8 [Performance Requirements], 12 [Investment and
Environment], and 13 [Investment and Labor], all investments in the territory of
the Party.

(c)

for the United States, a state of the United States, the District of Columbia, or
Puerto Rico; and

covered investments; and

(b)

“regional level of government” means:

(a)

investors of the other Party;

(a)

1. This Treaty applies to measures adopted or maintained by a Party relating to:

Article 2: Scope and Coverage

“WTO Agreement” means the Marrakesh Agreement Establishing the World Trade
Organization, done on April 15, 1994.

“UNCITRAL Arbitration Rules” means the arbitration rules of the United Nations
Commission on International Trade Law.

“TRIPS Agreement” means the Agreement on Trade-Related Aspects of Intellectual Property
Rights, contained in Annex 1C to the WTO Agreement.7

(c)

“protected information” means confidential business information or information that is
privileged or otherwise protected from disclosure under a Party’s law.

“person of a Party” means a national or an enterprise of a Party.

“person” means a natural person or an enterprise.

“non-disputing Party” means the Party that is not a party to an investment dispute.

“New York Convention” means the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done at New York, June 10, 1958.

(b)

(a)

“national” means:

“measure” includes any law, regulation, procedure, requirement, or practice.
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9

-7-

Article 5 [Minimum Standard of Treatment] shall be interpreted in accordance with Annex A.

2. For greater certainty, paragraph 1 prescribes the customary international law minimum
standard of treatment of aliens as the minimum standard of treatment to be afforded to covered
investments. The concepts of “fair and equitable treatment” and “full protection and security” do
not require treatment in addition to or beyond that which is required by that standard, and do not
create additional substantive rights. The obligation in paragraph 1 to provide:

1. Each Party shall accord to covered investments treatment in accordance with customary
international law, including fair and equitable treatment and full protection and security.

Article 5: Minimum Standard of Treatment9

2. Each Party shall accord to covered investments treatment no less favorable than that it
accords, in like circumstances, to investments in its territory of investors of any non-Party with
respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or
other disposition of investments.

1. Each Party shall accord to investors of the other Party treatment no less favorable than that it
accords, in like circumstances, to investors of any non-Party with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other disposition of
investments in its territory.

Article 4: Most-Favored-Nation Treatment

3. The treatment to be accorded by a Party under paragraphs 1 and 2 means, with respect to a
regional level of government, treatment no less favorable than the treatment accorded, in like
circumstances, by that regional level of government to natural persons resident in and enterprises
constituted under the laws of other regional levels of government of the Party of which it forms a
part, and to their respective investments.

2. Each Party shall accord to covered investments treatment no less favorable than that it
accords, in like circumstances, to investments in its territory of its own investors with respect to
the establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments.

1. Each Party shall accord to investors of the other Party treatment no less favorable than that it
accords, in like circumstances, to its own investors with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition of investments in its
territory.

Article 3: National Treatment

“full protection and security” requires each Party to provide the level of police
protection required under customary international law.

(b)

destruction of its covered investment or part thereof by the latter’s forces or
authorities, which was not required by the necessity of the situation,

(b)

10

in a non-discriminatory manner;
on payment of prompt, adequate, and effective compensation; and

(b)
(c)

-8-

Article 6 [Expropriation] shall be interpreted in accordance with Annexes A and B.

for a public purpose;

(a)

1. Neither Party may expropriate or nationalize a covered investment either directly or indirectly
through measures equivalent to expropriation or nationalization (“expropriation”), except:

Article 6: Expropriation and Compensation10

6. Paragraph 4 does not apply to existing measures relating to subsidies or grants that would be
inconsistent with Article 3 [National Treatment] but for Article 14 [Non-Conforming
Measures](5)(b) [subsidies and grants].

the latter Party shall provide the investor restitution, compensation, or both, as appropriate, for
such loss. Any compensation shall be prompt, adequate, and effective in accordance with Article
6 [Expropriation and Compensation](2) through (4), mutatis mutandis.

requisitioning of its covered investment or part thereof by the latter’s forces or
authorities; or

(a)

5. Notwithstanding paragraph 4, if an investor of a Party, in the situations referred to in
paragraph 4, suffers a loss in the territory of the other Party resulting from:

4. Notwithstanding Article 14 [Non-Conforming Measures](5)(b) [subsidies and grants], each
Party shall accord to investors of the other Party, and to covered investments, non-discriminatory
treatment with respect to measures it adopts or maintains relating to losses suffered by
investments in its territory owing to armed conflict or civil strife.

3. A determination that there has been a breach of another provision of this Treaty, or of a
separate international agreement, does not establish that there has been a breach of this Article.

“fair and equitable treatment” includes the obligation not to deny justice in
criminal, civil, or administrative adjudicatory proceedings in accordance with the
principle of due process embodied in the principal legal systems of the world; and

(a)
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in accordance with due process of law and Article 5 [Minimum Standard of
Treatment](1) through (3).

be equivalent to the fair market value of the expropriated investment immediately
before the expropriation took place (“the date of expropriation”);

not reflect any change in value occurring because the intended expropriation had
become known earlier; and

be fully realizable and freely transferable.

(b)

(c)

(d)

payments arising out of a dispute.

(f)

profits, dividends, capital gains, and proceeds from the sale of all or any part of
the covered investment or from the partial or complete liquidation of the covered
investment;

(b)

-9-

contributions to capital;

(a)

1. Each Party shall permit all transfers relating to a covered investment to be made freely and
without delay into and out of its territory. Such transfers include:

Article 7: Transfers

(e)

5. This Article does not apply to the issuance of compulsory licenses granted in relation to
intellectual property rights in accordance with the TRIPS Agreement, or to the revocation,
limitation, or creation of intellectual property rights, to the extent that such issuance, revocation,
limitation, or creation is consistent with the TRIPS Agreement.

ensuring compliance with orders or judgments in judicial or administrative
proceedings.

financial reporting or record keeping of transfers when necessary to assist law
enforcement or financial regulatory authorities; or

to export a given level or percentage of goods or services;

- 10 -

For greater certainty, a condition for the receipt or continued receipt of an advantage referred to in
paragraph 2 does not constitute a “commitment or undertaking” for the purposes of paragraph 1.

11

(a)

1. Neither Party may, in connection with the establishment, acquisition, expansion,
management, conduct, operation, or sale or other disposition of an investment of an investor of a
Party or of a non-Party in its territory, impose or enforce any requirement or enforce any
commitment or undertaking:11

Article 8: Performance Requirements

(d)

interest, at a commercially reasonable rate for that freely usable currency, accrued
from the date of expropriation until the date of payment.

(b)

criminal or penal offenses;

issuing, trading, or dealing in securities, futures, options, or derivatives;

(b)

the fair market value on the date of expropriation, converted into a freely usable
currency at the market rate of exchange prevailing on that date, plus
(c)

bankruptcy, insolvency, or the protection of the rights of creditors;

(a)

4. Notwithstanding paragraphs 1 through 3, a Party may prevent a transfer through the equitable,
non-discriminatory, and good faith application of its laws relating to:

3. Each Party shall permit returns in kind relating to a covered investment to be made as
authorized or specified in a written agreement between the Party and a covered investment or an
investor of the other Party.

2. Each Party shall permit transfers relating to a covered investment to be made in a freely
usable currency at the market rate of exchange prevailing at the time of transfer.

payments made pursuant to Article 5 [Minimum Standard of Treatment](4) and
(5) and Article 6 [Expropriation and Compensation]; and

payments made under a contract, including a loan agreement;

interest, royalty payments, management fees, and technical assistance and other
fees;

(e)

(d)

(c)

(a)

4. If the fair market value is denominated in a currency that is not freely usable, the
compensation referred to in paragraph 1(c) – converted into the currency of payment at the
market rate of exchange prevailing on the date of payment – shall be no less than:

3. If the fair market value is denominated in a freely usable currency, the compensation referred
to in paragraph 1(c) shall be no less than the fair market value on the date of expropriation, plus
interest at a commercially reasonable rate for that currency, accrued from the date of
expropriation until the date of payment.

be paid without delay;

(a)

2. The compensation referred to in paragraph 1(c) shall:

(d)
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to purchase, use, or accord a preference to goods produced in its territory, or to
purchase goods from persons in its territory;

to relate in any way the volume or value of imports to the volume or value of
exports or to the amount of foreign exchange inflows associated with such
investment;

to restrict sales of goods or services in its territory that such investment produces
or supplies by relating such sales in any way to the volume or value of its exports
or foreign exchange earnings;

to transfer a particular technology, a production process, or other proprietary
knowledge to a person in its territory;

to supply exclusively from the territory of the Party the goods that such
investment produces or the services that it supplies to a specific regional market
or to the world market; or

(i)
to purchase, use, or accord a preference to, in its territory, technology of
the Party or of persons of the Party12; or

(c)

(d)

(e)

(f)

(g)

(h)

to purchase, use, or accord a preference to goods produced in its territory, or to
purchase goods from persons in its territory;

to relate in any way the volume or value of imports to the volume or value of
exports or to the amount of foreign exchange inflows associated with such
investment; or

(b)

(c)

- 11 -

For purposes of this Article, the term “technology of the Party or of persons of the Party” includes
technology that is owned by the Party or persons of the Party, and technology for which the Party holds,
or persons of the Party hold, an exclusive license.

12

to achieve a given level or percentage of domestic content;

(a)

2. Neither Party may condition the receipt or continued receipt of an advantage, in connection
with the establishment, acquisition, expansion, management, conduct, operation, or sale or other
disposition of an investment in its territory of an investor of a Party or of a non-Party, on
compliance with any requirement:

so as to afford protection on the basis of nationality to its own investors or
investments or to technology of the Party or of persons of the Party.

(ii)
that prevents the purchase or use of, or the according of a preference to,
in its territory, particular technology,

to achieve a given level or percentage of domestic content;

(b)

13

3.

- 12 -

The Parties recognize that a patent does not necessarily confer market power.

Paragraphs 1(b), (c), (f), (g), and (h), and 2(a) and (b), do not apply to government
procurement.

related to the conservation of living or non-living exhaustible natural
resources.

(iii)

(e)

necessary to protect human, animal, or plant life or health; or

(ii)

Paragraphs 1(a), (b), and (c), and 2(a) and (b), do not apply to qualification
requirements for goods or services with respect to export promotion and foreign
aid programs.

necessary to secure compliance with laws and regulations that are not
inconsistent with this Treaty;

(i)

Provided that such measures are not applied in an arbitrary or unjustifiable
manner, and provided that such measures do not constitute a disguised restriction
on international trade or investment, paragraphs 1(b), (c), (f), and (h), and 2(a)
and (b), shall not be construed to prevent a Party from adopting or maintaining
measures, including environmental measures:

when the requirement is imposed or the commitment or undertaking is
enforced by a court, administrative tribunal, or competition authority to
remedy a practice determined after judicial or administrative process to be
anticompetitive under the Party’s competition laws.13

(ii)

(d)

(c)

when a Party authorizes use of an intellectual property right in accordance
with Article 31 of the TRIPS Agreement, or to measures requiring the
disclosure of proprietary information that fall within the scope of, and are
consistent with, Article 39 of the TRIPS Agreement; or

Paragraphs 1(f) and (h) do not apply:

(b)
(i)

Nothing in paragraph 2 shall be construed to prevent a Party from conditioning
the receipt or continued receipt of an advantage, in connection with an investment
in its territory of an investor of a Party or of a non-Party, on compliance with a
requirement to locate production, supply a service, train or employ workers,
construct or expand particular facilities, or carry out research and development, in
its territory.

to restrict sales of goods or services in its territory that such investment produces
or supplies by relating such sales in any way to the volume or value of its exports
or foreign exchange earnings.

(a)

(d)
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Paragraphs 2(a) and (b) do not apply to requirements imposed by an importing
Party relating to the content of goods necessary to qualify for preferential tariffs
or preferential quotas.

adjudicatory decisions

(b)

a ruling that adjudicates with respect to a particular act or practice.

(b)

- 13 -

a determination or ruling made in an administrative or quasi-judicial proceeding
that applies to a particular covered investment or investor of the other Party in a
specific case; or

(a)

2. For purposes of this Article, “administrative ruling of general application” means an
administrative ruling or interpretation that applies to all persons and fact situations that fall
generally within its ambit and that establishes a norm of conduct but does not include:

respecting any matter covered by this Treaty are promptly published or otherwise made publicly
available.

laws, regulations, procedures, and administrative rulings of general application;
and

(a)

1. Each Party shall ensure that its:

Article 10: Publication of Laws and Decisions Respecting Investment

2. A Party may require that a majority of the board of directors, or any committee thereof, of an
enterprise of that Party that is a covered investment, be of a particular nationality, or resident in
the territory of the Party, provided that the requirement does not materially impair the ability of
the investor to exercise control over its investment.

provide interested persons and the other Party a reasonable opportunity to
comment on such proposed measures.

publish in advance any measure referred to in Article 10(1)(a) that it proposes to
adopt; and

shall, at the time it adopts final regulations, address significant, substantive
comments received during the comment period and explain substantive revisions
that it made to the proposed regulations in its official journal or in a prominent
location on a government Internet site.

shall include in the publication an explanation of the purpose of and rationale for
the regulations.

(b)

(a)

- 14 -

On request of the other Party, a Party shall promptly provide information and
respond to questions pertaining to any actual or proposed measure that the
requesting Party considers might materially affect the operation of this Treaty or
otherwise substantially affect its interests under this Treaty.

5. Provision of Information

shall publish the regulations in a single official journal of national circulation and
shall encourage their distribution through additional outlets; and

(a)

4.
With respect to regulations of general application that are adopted by its central level of
government respecting any matter covered by this Treaty, each Party:

(d)

shall include in the publication an explanation of the purpose of and rationale for
the proposed regulations; and

should in most cases publish the proposed regulations not less than 60 days before
the date public comments are due;

(b)
(c)

shall publish the proposed regulations in a single official journal of national
circulation and shall encourage their distribution through additional outlets;

(a)

3. With respect to proposed regulations of general application of its central level of government
respecting any matter covered by this Treaty that are published in accordance with paragraph
2(a), each Party:

(b)

Article 9: Senior Management and Boards of Directors

1. Neither Party may require that an enterprise of that Party that is a covered investment appoint
to senior management positions natural persons of any particular nationality.

(a)

To the extent possible, each Party shall:

2. Publication

1. The Parties agree to consult periodically on ways to improve the transparency practices set
out in this Article, Article 10 and Article 29.

Article 11: Transparency

5. This Article does not preclude enforcement of any commitment, undertaking, or requirement
between private parties, where a Party did not impose or require the commitment, undertaking,
or requirement.

4. For greater certainty, paragraphs 1 and 2 do not apply to any commitment, undertaking, or
requirement other than those set out in those paragraphs.

(f)
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Any information provided under this paragraph shall be without prejudice as to
whether the measure is consistent with this Treaty.

(c)

a decision based on the evidence and submissions of record or, where
required by domestic law, the record compiled by the administrative
authority.

(ii)

- 15 -

a reasonable opportunity to support or defend their respective positions;
and

Each Party shall ensure that, in any such tribunals or procedures, the parties to the
proceeding are provided with the right to:

(b)

(i)

Each Party shall establish or maintain judicial, quasi-judicial, or administrative
tribunals or procedures for the purpose of the prompt review and, where
warranted, correction of final administrative actions regarding matters covered by
this Treaty. Such tribunals shall be impartial and independent of the office or
authority entrusted with administrative enforcement and shall not have any
substantial interest in the outcome of the matter.

(a)

7. Review and Appeal

its procedures are in accordance with domestic law.

such persons are afforded a reasonable opportunity to present facts and arguments
in support of their positions prior to any final administrative action, when time,
the nature of the proceeding, and the public interest permit; and

(b)

(c)

wherever possible, covered investments or investors of the other Party that are
directly affected by a proceeding are provided reasonable notice, in accordance
with domestic procedures, when a proceeding is initiated, including a description
of the nature of the proceeding, a statement of the legal authority under which the
proceeding is initiated, and a general description of any issues in controversy;

(a)

With a view to administering in a consistent, impartial, and reasonable manner all
measures referred to in Article 10(1)(a), each Party shall ensure that in its administrative
proceedings applying such measures to particular covered investments or investors of the other
Party in specific cases:

6. Administrative Proceedings

Any request or information under this paragraph shall be provided to the other
Party through the relevant contact points.

(b)

Each Party shall ensure, subject to appeal or further review as provided in its
domestic law, that such decisions shall be implemented by, and shall govern the
practice of, the offices or authorities with respect to the administrative action at
issue.

For purposes of subparagraphs 8(a) and 8(b), “central government body”,
“standards”, “technical regulations” and “conformity assessment procedures”
have the meanings assigned to those terms in Annex 1 of the WTO Agreement on
Technical Barriers to Trade. Consistent with Annex 1, the three latter terms do
not include standards, technical regulations or conformity assessment procedures
`for the supply of a service.

purchasing specifications prepared by a governmental body for its
production or consumption requirements.

- 16 -

A Party may satisfy this obligation by, for example, providing interested persons a reasonable
opportunity to provide comments on the measure it proposes to develop and taking those comments into
account in the development of the measure.

14

(d)

(ii)

sanitary and phytosanitary measures as defined in Annex A of the World
Trade Organization (WTO) Agreement on the Application of Sanitary and
Phytosanitary Measures; or

Subparagraphs 8(a) and 8(b) do not apply to:

(c)
(i)

Each Party shall recommend that non-governmental standardizing bodies in its
territory allow persons of the other Party to participate in the development of
standards by those bodies. Each Party shall recommend that non-governmental
standardizing bodies in its territory allow persons of the other Party to participate
in the development of these standards, and the development of conformity
assessment procedures by those bodies, on terms no less favorable than those they
accord to persons of the Party.

Each Party shall allow persons of the other Party to participate in the development
of standards and technical regulations by its central government bodies.14 Each
Party shall allow persons of the other Party to participate in the development of
these measures, and the development of conformity assessment procedures by its
central government bodies, on terms no less favorable than those it accords to its
own persons.

(b)

(a)

8. Standards-Setting

(c)
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17
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16
For the United States, “statutes or regulations” for the purposes of this Article means an act of the
United States Congress or regulations promulgated pursuant to an act of the United States Congress that
is enforceable by action of the central level of government.

- 18 -

For the United States, “statutes or regulations” for purposes of this Article means an act of the United
States Congress or regulations promulgated pursuant to an act of the United States Congress that is
enforceable by action of the central level of government.

acceptable conditions of work with respect to minimum wages, hours of work,
and occupational safety and health.

(f)

Paragraph 2 shall not apply where a Party waives or derogates from an environmental law pursuant to a
provision in law providing for waivers or derogations.

15

the elimination of discrimination in respect of employment and occupation; and

(e)

the elimination of all forms of forced or compulsory labor;

(c)

the effective abolition of child labor and a prohibition on the worst forms of child
labor;

the effective recognition of the right to collective bargaining;

(b)

5. Nothing in this Treaty shall be construed to prevent a Party from adopting, maintaining, or
enforcing any measure otherwise consistent with this Treaty that it considers appropriate to

protection or conservation of wild flora or fauna, including endangered species,
their habitat, and specially protected natural areas,

(c)

freedom of association;

(a)

(d)

control of environmentally hazardous or toxic chemicals, substances, materials,
and wastes, and the dissemination of information related thereto; or

(b)

3. For purposes of this Article, “labor laws” means each Party’s statutes or regulations,17 or
provisions thereof, that are directly related to the following:

2. The Parties recognize that it is inappropriate to encourage investment by weakening or
reducing the protections afforded in domestic labor laws. Accordingly, each Party shall ensure
that it does not waive or otherwise derogate from or offer to waive or otherwise derogate from its
labor laws where the waiver or derogation would be inconsistent with the labor rights referred to
in subparagraphs (a) through (e) of paragraph 3, or fail to effectively enforce its labor laws
through a sustained or recurring course of action or inaction, as an encouragement for the
establishment, acquisition, expansion, or retention of an investment in its territory.

1. The Parties reaffirm their respective obligations as members of the International Labor
Organization (“ILO”) and their commitments under the ILO Declaration on Fundamental
Principles and Rights at Work and its Follow-Up.

Article 13: Investment and Labor

7. The Parties confirm that each Party may, as appropriate, provide opportunities for public
participation regarding any matter arising under this Article.

6. A Party may make a written request for consultations with the other Party regarding any
matter arising under this Article. The other Party shall respond to a request for consultations
within thirty days of receipt of such request. Thereafter, the Parties shall consult and endeavor to
reach a mutually satisfactory resolution.

ensure that investment activity in its territory is undertaken in a manner sensitive to
environmental concerns.

in the Party’s territory, but does not include any statute or regulation, or provision thereof,
directly related to worker safety or health.

prevention, abatement, or control of the release, discharge, or emission of
pollutants or environmental contaminants;

(a)

4. For purposes of this Article, “environmental law” means each Party’s statutes or regulations,16
or provisions thereof, the primary purpose of which is the protection of the environment, or the
prevention of a danger to human, animal, or plant life or health, through the:

3. The Parties recognize that each Party retains the right to exercise discretion with respect to
regulatory, compliance, investigatory, and prosecutorial matters, and to make decisions regarding
the allocation of resources to enforcement with respect to other environmental matters
determined to have higher priorities. Accordingly, the Parties understand that a Party is in
compliance with paragraph 2 where a course of action or inaction reflects a reasonable exercise
of such discretion, or results from a bona fide decision regarding the allocation of resources.

2. The Parties recognize that it is inappropriate to encourage investment by weakening or
reducing the protections afforded in domestic environmental laws. Accordingly, each Party shall
ensure that it does not waive or otherwise derogate from or offer to waive or otherwise derogate
from its environmental laws15 in a manner that weakens or reduces the protections afforded in
those laws, or fail to effectively enforce those laws through a sustained or recurring course of
action or inaction, as an encouragement for the establishment, acquisition, expansion, or
retention of an investment in its territory.

1. The Parties recognize that their respective environmental laws and policies, and multilateral
environmental agreements to which they are both party, play an important role in protecting the
environment.

Article 12: Investment and Environment
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4. Articles 3 [National Treatment] and 4 [Most-Favored-Nation Treatment] do not apply to any
measure covered by an exception to, or derogation from, the obligations under Article 3 or 4 of

3. Neither Party may, under any measure adopted after the date of entry into force of this Treaty
and covered by its Schedule to Annex II, require an investor of the other Party, by reason of its
nationality, to sell or otherwise dispose of an investment existing at the time the measure
becomes effective.

2. Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment], 8 [Performance
Requirements], and 9 [Senior Management and Boards of Directors] do not apply to any measure
that a Party adopts or maintains with respect to sectors, subsectors, or activities, as set out in its
Schedule to Annex II.

an amendment to any non-conforming measure referred to in subparagraph (a) to
the extent that the amendment does not decrease the conformity of the measure, as
it existed immediately before the amendment, with Article 3 [National
Treatment], 4 [Most-Favored-Nation Treatment], 8 [Performance Requirements],
or 9 [Senior Management and Boards of Directors].

a local level of government;

(iii)

(c)

a regional level of government, as set out by that Party in its Schedule to
Annex I or Annex III, or

(ii)

the continuation or prompt renewal of any non-conforming measure referred to in
subparagraph (a); or

the central level of government, as set out by that Party in its Schedule to
Annex I or Annex III,

(i)

any existing non-conforming measure that is maintained by a Party at:

(b)

(a)

1. Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment], 8 [Performance
Requirements], and 9 [Senior Management and Boards of Directors] do not apply to:

Article 14: Non-Conforming Measures

5. The Parties confirm that each Party may, as appropriate, provide opportunities for public
participation regarding any matter arising under this Article.

4. A Party may make a written request for consultations with the other Party regarding any
matter arising under this Article. The other Party shall respond to a request for consultations
within thirty days of receipt of such request. Thereafter, the Parties shall consult and endeavor to
reach a mutually satisfactory resolution.

subsidies or grants provided by a Party, including government-supported loans,
guarantees, and insurance.

(b)

Article 17: Denial of Benefits
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obligations assumed by a Party, including those contained in an investment authorization
or an investment agreement.

international legal obligations of a Party; or

2.
3.

laws or regulations, administrative practices or procedures, or administrative or
adjudicatory decisions of a Party;

1.

This Treaty shall not derogate from any of the following that entitle an investor of a Party or a
covered investment to treatment more favorable than that accorded by this Treaty:

Article 16: Non-Derogation

2. Notwithstanding Articles 3 [National Treatment] and 4 [Most-Favored-Nation Treatment], a
Party may require an investor of the other Party or its covered investment to provide information
concerning that investment solely for informational or statistical purposes. The Party shall
protect any confidential business information from any disclosure that would prejudice the
competitive position of the investor or the covered investment. Nothing in this paragraph shall
be construed to prevent a Party from otherwise obtaining or disclosing information in connection
with the equitable and good faith application of its law.

1. Nothing in Article 3 [National Treatment] shall be construed to prevent a Party from adopting
or maintaining a measure that prescribes special formalities in connection with covered
investments, such as a requirement that investors be residents of the Party or that covered
investments be legally constituted under the laws or regulations of the Party, provided that such
formalities do not materially impair the protections afforded by a Party to investors of the other
Party and covered investments pursuant to this Treaty.

Article 15: Special Formalities and Information Requirements

government procurement; or

(a)

5. Articles 3 [National Treatment], 4 [Most-Favored-Nation Treatment], and 9 [Senior
Management and Boards of Directors] do not apply to:

the TRIPS Agreement, as specifically provided in those Articles and in Article 5 of the TRIPS
Agreement.
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adopts or maintains measures with respect to the non-Party or a person of the nonParty that prohibit transactions with the enterprise or that would be violated or
circumvented if the benefits of this Treaty were accorded to the enterprise or to its
investments.

(b)

to preclude a Party from applying measures that it considers necessary for the
fulfillment of its obligations with respect to the maintenance or restoration of
international peace or security, or the protection of its own essential security interests.

to require a Party to furnish or allow access to any information the disclosure of which it
determines to be contrary to its essential security interests; or
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1. Notwithstanding any other provision of this Treaty, a Party shall not be prevented from
adopting or maintaining measures relating to financial services for prudential reasons, including
for the protection of investors, depositors, policy holders, or persons to whom a fiduciary duty is
owed by a financial services supplier, or to ensure the integrity and stability of the financial

Article 20: Financial Services

Nothing in this Treaty shall be construed to require a Party to furnish or allow access to
confidential information the disclosure of which would impede law enforcement or otherwise be
contrary to the public interest, or which would prejudice the legitimate commercial interests of
particular enterprises, public or private.

Article 19: Disclosure of Information

2.

1.

Nothing in this Treaty shall be construed:

Article 18: Essential Security

2. A Party may deny the benefits of this Treaty to an investor of the other Party that is an
enterprise of such other Party and to investments of that investor if the enterprise has no
substantial business activities in the territory of the other Party and persons of a non-Party, or of
the denying Party, own or control the enterprise.

does not maintain diplomatic relations with the non-Party; or

(a)

1. A Party may deny the benefits of this Treaty to an investor of the other Party that is an
enterprise of such other Party and to investments of that investor if persons of a non-Party own
or control the enterprise and the denying Party:

Nothing in this Treaty applies to non-discriminatory measures of general
application taken by any public entity in pursuit of monetary and related credit
policies or exchange rate policies. This paragraph shall not affect a Party’s
obligations under Article 7 [Transfers] or Article 8 [Performance
Requirements].19
For purposes of this paragraph, “public entity” means a central bank or monetary
authority of a Party.

(a)

(b)

If the competent financial authorities of both Parties, within 120 days of the date
by which they have both received the respondent’s written request for a joint
determination under subparagraph (a), have not made a determination as
described in that subparagraph, the tribunal shall decide the issue or issues left

(c)
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For purposes of this Article, “competent financial authorities” means, for the United States, the
Department of the Treasury for banking and other financial services, and the Office of the United States
Trade Representative, in coordination with the Department of Commerce and other agencies, for
insurance; and for [Country], [
].

20

For greater certainty, measures of general application taken in pursuit of monetary and related credit
policies or exchange rate policies do not include measures that expressly nullify or amend contractual
provisions that specify the currency of denomination or the rate of exchange of currencies.

19

It is understood that the term “prudential reasons” includes the maintenance of the safety, soundness,
integrity, or financial responsibility of individual financial institutions, as well as the maintenance of the
safety and financial and operational integrity of payment and clearing systems.

18

The competent financial authorities of both Parties shall make themselves
available for consultations with each other and shall attempt in good faith to make
a determination as described in subparagraph (a). Any such determination shall
be transmitted promptly to the disputing parties and, if constituted, to the tribunal.
The determination shall be binding on the tribunal.

The respondent shall, within 120 days of the date the claim is submitted to
arbitration under Section B, submit in writing to the competent financial
authorities20 of both Parties a request for a joint determination on the issue of
whether and to what extent paragraph 1 or 2 is a valid defense to the claim. The
respondent shall promptly provide the tribunal, if constituted, a copy of such
request. The arbitration may proceed with respect to the claim only as provided
in subparagraph (d).

(b)

(a)

3. Where a claimant submits a claim to arbitration under Section B [Investor-State Dispute
Settlement], and the respondent invokes paragraph 1 or 2 as a defense, the following provisions
shall apply:

2.

system.18 Where such measures do not conform with the provisions of this Treaty, they shall not
be used as a means of avoiding the Party’s commitments or obligations under this Treaty.
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(e)

(d)

The tribunal shall draw no inference regarding the application of
paragraph 1 or 2 from the fact that the competent financial authorities have
not made a determination as described in subparagraph (a).

(iii)

Either Party may make any such report available to a tribunal constituted under
Section C to decide the dispute referred to in this paragraph or a similar dispute,
or to a tribunal constituted under Section B to decide a claim arising out of the
same events or circumstances that gave rise to the dispute under Section C.

(b)
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8. For greater certainty, nothing in this Treaty shall be construed to prevent the adoption or
enforcement by a party of measures relating to investors of the other Party, or covered

7. The terms “financial service” or “financial services” shall have the same meaning as in
subparagraph 5(a) of the Annex on Financial Services of the GATS.

should at the time it adopts final regulations, address in writing significant
substantive comments received from interested persons with respect to the
proposed regulations.

(c)

10 days after the expiration of the 120-day period provided to the
competent financial authorities in subparagraph (c).

(ii)

On the request of the respondent made within 30 days after the expiration of the
120-day period for a joint determination referred to in subparagraph (c), or, if the
tribunal has not been constituted as of the expiration of the 120-day period, within
30 days after the tribunal is constituted, the tribunal shall address and decide the
issue or issues left unresolved by the competent financial authorities as referred to

shall provide interested persons and the other Party a reasonable opportunity to
comment on such proposed regulations; and

(b)

10 days after the date the competent financial authorities’ joint
determination has been received by both the disputing parties and, if
constituted, the tribunal; or

(i)

shall publish in advance any regulations of general application relating to
financial services that it proposes to adopt and the purpose of the regulation;

(a)

6. Notwithstanding Article 11(2)-(4) [Transparency – Publication], each Party, to the extent
practicable,

5. Where a Party submits a dispute involving financial services to arbitration under Section C in
conformance with paragraph 4, and on the request of either Party within 30 days of the date the
dispute is submitted to arbitration, each Party shall, in the appointment of all arbitrators not yet
appointed, take appropriate steps to ensure that the tribunal has expertise or experience in
financial services law or practice. The expertise of particular candidates with respect to financial
services shall be taken into account in the appointment of the presiding arbitrator.

The competent financial authorities of both Parties shall make themselves
available for consultations with each other regarding the dispute, and shall have
180 days from the date such notice is received to transmit a report on their
consultations to the Parties. A Party may submit the dispute to arbitration under
Section C only after the expiration of that 180-day period.

(a)

4. Where a dispute arises under Section C and the competent financial authorities of one Party
provide written notice to the competent financial authorities of the other Party that the dispute
involves financial services, Section C shall apply except as modified by this paragraph and
paragraph 5.

in subparagraph (c) prior to deciding the merits of the claim for which paragraph
1 or 2 has been invoked by the respondent as a defense. Failure of the respondent
to make such a request is without prejudice to the right of the respondent to
invoke paragraph 1 or 2 as a defense at any appropriate phase of the arbitration.

The arbitration referred to in subparagraph (a) may proceed with respect to the
claim:

The non-disputing Party may make oral and written submissions to the
tribunal regarding the issue of whether and to what extent paragraph 1 or 2
is a valid defense to the claim. Unless it makes such a submission, the
non-disputing Party shall be presumed, for purposes of the arbitration, to
take a position on paragraph 1 or 2 not inconsistent with that of the
respondent.

If, before the respondent submits the request for a joint determination in
conformance with subparagraph (a), the presiding arbitrator has been
appointed pursuant to Article 27(3), such arbitrator shall be replaced on
the request of either disputing party and the tribunal shall be reconstituted
consistent with subparagraph (c)(i). If, within 30 days of the date the
arbitration proceedings are resumed under subparagraph (d), the disputing
parties have not agreed on the appointment of a new presiding arbitrator,
the Secretary-General, on the request of a disputing party, shall appoint
the presiding arbitrator consistent with subparagraph (c)(i).

(ii)

(iv)

In the appointment of all arbitrators not yet appointed to the tribunal, each
disputing party shall take appropriate steps to ensure that the tribunal has
expertise or experience in financial services law or practice. The expertise
of particular candidates with respect to the particular sector of financial
services in which the dispute arises shall be taken into account in the
appointment of the presiding arbitrator.

(i)

unresolved by the competent financial authorities. The provisions of Section B
shall apply, except as modified by this subparagraph.
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within 180 days after the date of such referral, the competent tax authorities of
both Parties fail to agree that the taxation measure is not an expropriation.

(b)

21
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for [Country], [

(b)

].

for the United States, the Assistant Secretary of the Treasury (Tax Policy), Department of
the Treasury; and

(a)

For the purposes of this Article, the “competent tax authorities” means:

1. This Treaty shall enter into force thirty days after the date the Parties exchange instruments of
ratification. It shall remain in force for a period of ten years and shall continue in force
thereafter unless terminated in accordance with paragraph 2.

Article 22: Entry into Force, Duration, and Termination

4. Nothing in this Treaty shall affect the rights and obligations of either Party under any tax
convention. In the event of any inconsistency between this Treaty and any such convention, that
convention shall prevail to the extent of the inconsistency. In the case of a tax convention
between the Parties, the competent authorities under that convention shall have sole
responsibility for determining whether any inconsistency exists between this Treaty and that
convention.

3. Subject to paragraph 4, Article 8 [Performance Requirements] (2) through (4) shall apply to
all taxation measures.

the claimant has first referred to the competent tax authorities21 of both Parties in
writing the issue of whether that taxation measure involves an expropriation; and

(a)

2. Article 6 [Expropriation] shall apply to all taxation measures, except that a claimant that
asserts that a taxation measure involves an expropriation may submit a claim to arbitration under
Section B only if:

1. Except as provided in this Article, nothing in Section A shall impose obligations with respect
to taxation measures.

Article 21: Taxation

investments, in financial institutions that are necessary to secure compliance with laws or
regulations that are not inconsistent with this Treaty, including those related to the prevention of
deceptive and fraudulent practices or that deal with the effects of a default on financial services
contracts, subject to the requirement that such measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where like
conditions prevail, or a disguised restriction on investment in financial institutions.

(b)

(a)

that the claimant has incurred loss or damage by reason of, or arising out
of, that breach; and

an investment agreement;

an investment authorization, or

(B)
(C)

an obligation under Articles 3 through 10,

(A)

that the respondent has breached

(i)

- 26 -

that the respondent has breached

the claimant, on behalf of an enterprise of the respondent that is a juridical person
that the claimant owns or controls directly or indirectly, may submit to arbitration
under this Section a claim

(ii)

and

(i)

the claimant, on its own behalf, may submit to arbitration under this Section a
claim

1. In the event that a disputing party considers that an investment dispute cannot be settled by
consultation and negotiation:

Article 24: Submission of a Claim to Arbitration

In the event of an investment dispute, the claimant and the respondent should initially seek to
resolve the dispute through consultation and negotiation, which may include the use of nonbinding, third-party procedures.

Article 23: Consultation and Negotiation

SECTION B

3. For ten years from the date of termination, all other Articles shall continue to apply to covered
investments established or acquired prior to the date of termination, except insofar as those
Articles extend to the establishment or acquisition of covered investments.

2. A Party may terminate this Treaty at the end of the initial ten-year period or at any time
thereafter by giving one year’s written notice to the other Party.
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an investment agreement;

(C)

that the enterprise has incurred loss or damage by reason of, or arising out
of, that breach,

an investment authorization, or

(B)

the legal and factual basis for each claim; and

the relief sought and the approximate amount of damages claimed.

(c)

(d)

under the ICSID Additional Facility Rules, provided that either the respondent or
the non-disputing Party is a party to the ICSID Convention;

under the UNCITRAL Arbitration Rules; or

if the claimant and respondent agree, to any other arbitration institution or under
any other arbitration rules.

(b)

(c)

(d)
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under the ICSID Convention and the ICSID Rules of Procedure for Arbitration
Proceedings, provided that both the respondent and the non-disputing Party are
parties to the ICSID Convention;

(a)

3. Provided that six months have elapsed since the events giving rise to the claim, a claimant
may submit a claim referred to in paragraph 1:

for each claim, the provision of this Treaty, investment authorization, or
investment agreement alleged to have been breached and any other relevant
provisions;

the name and address of the claimant and, where a claim is submitted on behalf of
an enterprise, the name, address, and place of incorporation of the enterprise;

(b)

(a)

2. At least 90 days before submitting any claim to arbitration under this Section, a claimant shall
deliver to the respondent a written notice of its intention to submit the claim to arbitration
(“notice of intent”). The notice shall specify:

provided that a claimant may submit pursuant to subparagraph (a)(i)(C) or (b)(i)(C) a claim for
breach of an investment agreement only if the subject matter of the claim and the claimed
damages directly relate to the covered investment that was established or acquired, or sought to
be established or acquired, in reliance on the relevant investment agreement.

(ii)

and

an obligation under Articles 3 through 10,

(A)

referred to under any arbitral institution or arbitral rules selected under paragraph
3(d) is received by the respondent.

(d)

the claimant’s written consent for the Secretary-General to appoint that arbitrator.

the name of the arbitrator that the claimant appoints; or

(c)

(b)

(a)
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Article I of the Inter-American Convention for an “agreement.”]

Article II of the New York Convention for an “agreement in writing[.”] [;” and

Chapter II of the ICSID Convention (Jurisdiction of the Centre) and the ICSID
Additional Facility Rules for written consent of the parties to the dispute; [and]

2. The consent under paragraph 1 and the submission of a claim to arbitration under this Section
shall satisfy the requirements of:

1. Each Party consents to the submission of a claim to arbitration under this Section in
accordance with this Treaty.

Article 25: Consent of Each Party to Arbitration

(b)

(a)

6. The claimant shall provide with the notice of arbitration:

5. The arbitration rules applicable under paragraph 3, and in effect on the date the claim or
claims were submitted to arbitration under this Section, shall govern the arbitration except to the
extent modified by this Treaty.

A claim asserted by the claimant for the first time after such notice of arbitration is submitted
shall be deemed submitted to arbitration under this Section on the date of its receipt under the
applicable arbitral rules.

referred to in Article 3 of the UNCITRAL Arbitration Rules, together with the
statement of claim referred to in Article 20 of the UNCITRAL Arbitration Rules,
are received by the respondent; or

referred to in Article 2 of Schedule C of the ICSID Additional Facility Rules is
received by the Secretary-General;

referred to in paragraph 1 of Article 36 of the ICSID Convention is received by
the Secretary-General;

(c)

(b)

(a)

4. A claim shall be deemed submitted to arbitration under this Section when the claimant’s
notice of or request for arbitration (“notice of arbitration”):
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for claims submitted to arbitration under Article 24(1)(b), by the
claimant’s and the enterprise’s written waivers

(ii)

- 29 -

2. The Secretary-General shall serve as appointing authority for an arbitration under this
Section.

1. Unless the disputing parties otherwise agree, the tribunal shall comprise three arbitrators, one
arbitrator appointed by each of the disputing parties and the third, who shall be the presiding
arbitrator, appointed by agreement of the disputing parties.

Article 27: Selection of Arbitrators

3. Notwithstanding paragraph 2(b), the claimant (for claims brought under Article 24(1)(a)) and
the claimant or the enterprise (for claims brought under Article 24(1)(b)) may initiate or continue
an action that seeks interim injunctive relief and does not involve the payment of monetary
damages before a judicial or administrative tribunal of the respondent, provided that the action is
brought for the sole purpose of preserving the claimant’s or the enterprise’s rights and interests
during the pendency of the arbitration.

of any right to initiate or continue before any administrative tribunal or court
under the law of either Party, or other dispute settlement procedures, any
proceeding with respect to any measure alleged to constitute a breach referred to
in Article 24.

for claims submitted to arbitration under Article 24(1)(a), by the
claimant’s written waiver, and

the notice of arbitration is accompanied,

(b)

(i)

the claimant consents in writing to arbitration in accordance with the procedures
set out in this Treaty; and

(a)

2. No claim may be submitted to arbitration under this Section unless:

1. No claim may be submitted to arbitration under this Section if more than three years have
elapsed from the date on which the claimant first acquired, or should have first acquired,
knowledge of the breach alleged under Article 24(1) and knowledge that the claimant (for claims
brought under Article 24(1)(a)) or the enterprise (for claims brought under Article 24(1)(b)) has
incurred loss or damage.

Article 26: Conditions and Limitations on Consent of Each Party

a claimant referred to in Article 24(1)(b) may submit a claim to arbitration under
this Section, or continue a claim, under the ICSID Convention or the ICSID
Additional Facility Rules, only on condition that the claimant and the enterprise
agree in writing to the appointment of each individual member of the tribunal.

a claimant referred to in Article 24(1)(a) may submit a claim to arbitration under
this Section, or continue a claim, under the ICSID Convention or the ICSID
Additional Facility Rules, only on condition that the claimant agrees in writing to
the appointment of each individual member of the tribunal; and

the respondent agrees to the appointment of each individual member of a tribunal
established under the ICSID Convention or the ICSID Additional Facility Rules;

(a)
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Such objection shall be submitted to the tribunal as soon as possible after the
tribunal is constituted, and in no event later than the date the tribunal fixes for the
respondent to submit its counter-memorial (or, in the case of an amendment to the
notice of arbitration, the date the tribunal fixes for the respondent to submit its
response to the amendment).

4. Without prejudice to a tribunal’s authority to address other objections as a preliminary
question, a tribunal shall address and decide as a preliminary question any objection by the
respondent that, as a matter of law, a claim submitted is not a claim for which an award in favor
of the claimant may be made under Article 34.

3. The tribunal shall have the authority to accept and consider amicus curiae submissions from a
person or entity that is not a disputing party.

2. The non-disputing Party may make oral and written submissions to the tribunal regarding the
interpretation of this Treaty.

1. The disputing parties may agree on the legal place of any arbitration under the arbitral rules
applicable under Article 24(3). If the disputing parties fail to reach agreement, the tribunal shall
determine the place in accordance with the applicable arbitral rules, provided that the place shall
be in the territory of a State that is a party to the New York Convention.

Article 28: Conduct of the Arbitration

(c)

(b)

(a)

4. For purposes of Article 39 of the ICSID Convention and Article 7 of Schedule C to the ICSID
Additional Facility Rules, and without prejudice to an objection to an arbitrator on a ground
other than nationality:

3. Subject to Article 20(3), if a tribunal has not been constituted within 75 days from the date
that a claim is submitted to arbitration under this Section, the Secretary-General, on the request
of a disputing party, shall appoint, in his or her discretion, the arbitrator or arbitrators not yet
appointed.
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In deciding an objection under this paragraph, the tribunal shall assume to be true
claimant’s factual allegations in support of any claim in the notice of arbitration
(or any amendment thereof) and, in disputes brought under the UNCITRAL
Arbitration Rules, the statement of claim referred to in Article 20 of the
UNCITRAL Arbitration Rules. The tribunal may also consider any relevant facts
not in dispute.

The respondent does not waive any objection as to competence or any argument
on the merits merely because the respondent did or did not raise an objection
under this paragraph or make use of the expedited procedure set out in paragraph
5.

(c)

(d)
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8. A tribunal may order an interim measure of protection to preserve the rights of a disputing
party, or to ensure that the tribunal’s jurisdiction is made fully effective, including an order to
preserve evidence in the possession or control of a disputing party or to protect the tribunal’s
jurisdiction. A tribunal may not order attachment or enjoin the application of a measure alleged
to constitute a breach referred to in Article 24. For purposes of this paragraph, an order includes
a recommendation.

7. A respondent may not assert as a defense, counterclaim, right of set-off, or for any other
reason that the claimant has received or will receive indemnification or other compensation for
all or part of the alleged damages pursuant to an insurance or guarantee contract.

6. When it decides a respondent’s objection under paragraph 4 or 5, the tribunal may, if
warranted, award to the prevailing disputing party reasonable costs and attorney’s fees incurred
in submitting or opposing the objection. In determining whether such an award is warranted, the
tribunal shall consider whether either the claimant’s claim or the respondent’s objection was
frivolous, and shall provide the disputing parties a reasonable opportunity to comment.

5. In the event that the respondent so requests within 45 days after the tribunal is constituted, the
tribunal shall decide on an expedited basis an objection under paragraph 4 and any objection that
the dispute is not within the tribunal’s competence. The tribunal shall suspend any proceedings
on the merits and issue a decision or award on the objection(s), stating the grounds therefor, no
later than 150 days after the date of the request. However, if a disputing party requests a hearing,
the tribunal may take an additional 30 days to issue the decision or award. Regardless of
whether a hearing is requested, a tribunal may, on a showing of extraordinary cause, delay
issuing its decision or award by an additional brief period, which may not exceed 30 days.

On receipt of an objection under this paragraph, the tribunal shall suspend any
proceedings on the merits, establish a schedule for considering the objection
consistent with any schedule it has established for considering any other
preliminary question, and issue a decision or award on the objection, stating the
grounds therefor.

(b)

In any arbitration conducted under this Section, at the request of a disputing party,
a tribunal shall, before issuing a decision or award on liability, transmit its
proposed decision or award to the disputing parties and to the non-disputing
Party. Within 60 days after the tribunal transmits its proposed decision or award,
the disputing parties may submit written comments to the tribunal concerning any
aspect of its proposed decision or award. The tribunal shall consider any such
comments and issue its decision or award not later than 45 days after the
expiration of the 60-day comment period.
Subparagraph (a) shall not apply in any arbitration conducted pursuant to this
Section for which an appeal has been made available pursuant to paragraph 10.

(a)

(b)
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3. Nothing in this Section requires a respondent to disclose protected information or to furnish
or allow access to information that it may withhold in accordance with Article 18 [Essential
Security Article] or Article 19 [Disclosure of Information Article].

2. The tribunal shall conduct hearings open to the public and shall determine, in consultation
with the disputing parties, the appropriate logistical arrangements. However, any disputing party
that intends to use information designated as protected information in a hearing shall so advise
the tribunal. The tribunal shall make appropriate arrangements to protect the information from
disclosure.

orders, awards, and decisions of the tribunal.

minutes or transcripts of hearings of the tribunal, where available; and

(d)
(e)

pleadings, memorials, and briefs submitted to the tribunal by a disputing party and
any written submissions submitted pursuant to Article 28(2) [Non-Disputing Party
submissions] and (3) [Amicus Submissions] and Article 33 [Consolidation];

the notice of arbitration;

(b)
(c)

the notice of intent;

(a)

1. Subject to paragraphs 2 and 4, the respondent shall, after receiving the following documents,
promptly transmit them to the non-disputing Party and make them available to the public:

Article 29: Transparency of Arbitral Proceedings

10. In the event that an appellate mechanism for reviewing awards rendered by investor-State
dispute settlement tribunals is developed in the future under other institutional arrangements, the
Parties shall consider whether awards rendered under Article 34 should be subject to that
appellate mechanism. The Parties shall strive to ensure that any such appellate mechanism they
consider adopting provides for transparency of proceedings similar to the transparency
provisions established in Article 29.

9.

252

Any disputing party claiming that certain information constitutes protected
information shall clearly designate the information at the time it is submitted to
the tribunal;

A disputing party shall, at the time it submits a document containing information
claimed to be protected information, submit a redacted version of the document
that does not contain the information. Only the redacted version shall be provided
to the non-disputing Party and made public in accordance with paragraph 1; and

The tribunal shall decide any objection regarding the designation of information
claimed to be protected information. If the tribunal determines that such
information was not properly designated, the disputing party that submitted the
information may (i) withdraw all or part of its submission containing such
information, or (ii) agree to resubmit complete and redacted documents with
corrected designations in accordance with the tribunal’s determination and
subparagraph (c). In either case, the other disputing party shall, whenever
necessary, resubmit complete and redacted documents which either remove the
information withdrawn under (i) by the disputing party that first submitted the
information or redesignate the information consistent with the designation under
(ii) of the disputing party that first submitted the information.

(b)

(c)

(d)

(a)
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the rules of law specified in the pertinent investment authorization or investment
agreement, or as the disputing parties may otherwise agree; or

2. Subject to paragraph 3 and the other terms of this Section, when a claim is submitted under
Article 24(1)(a)(i)(B) or (C), or Article 24(1)(b)(i)(B) or (C), the tribunal shall apply:

1. Subject to paragraph 3, when a claim is submitted under Article 24(1)(a)(i)(A) or Article
24(1)(b)(i)(A), the tribunal shall decide the issues in dispute in accordance with this Treaty and
applicable rules of international law.

Article 30: Governing Law

5. Nothing in this Section requires a respondent to withhold from the public information
required to be disclosed by its laws.

Subject to subparagraph (d), neither the disputing parties nor the tribunal shall
disclose to the non-disputing Party or to the public any protected information
where the disputing party that provided the information clearly designates it in
accordance with subparagraph (b);

(a)

4. Any protected information that is submitted to the tribunal shall be protected from disclosure
in accordance with the following procedures:

the law of the respondent, including its rules on the conflict of laws;22 and
such rules of international law as may be applicable.

(i)
(ii)

if the rules of law have not been specified or otherwise agreed:
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The “law of the respondent” means the law that a domestic court or tribunal of proper jurisdiction
would apply in the same case.

22

1. Where two or more claims have been submitted separately to arbitration under Article 24(1)
and the claims have a question of law or fact in common and arise out of the same events or
circumstances, any disputing party may seek a consolidation order in accordance with the
agreement of all the disputing parties sought to be covered by the order or the terms of
paragraphs 2 through 10.

Article 33: Consolidation

Without prejudice to the appointment of other kinds of experts where authorized by the
applicable arbitration rules, a tribunal, at the request of a disputing party or, unless the disputing
parties disapprove, on its own initiative, may appoint one or more experts to report to it in
writing on any factual issue concerning environmental, health, safety, or other scientific matters
raised by a disputing party in a proceeding, subject to such terms and conditions as the disputing
parties may agree.

Article 32: Expert Reports

2. A joint decision issued under paragraph 1 by the Parties, each acting through its
representative designated for purposes of this Article, shall be binding on the tribunal, and any
decision or award issued by the tribunal must be consistent with that joint decision. If the Parties
fail to issue such a decision within 90 days, the tribunal shall decide the issue.

1. Where a respondent asserts as a defense that the measure alleged to be a breach is within the
scope of an entry set out in Annex I, II, or III, the tribunal shall, on request of the respondent,
request the interpretation of the Parties on the issue. The Parties shall submit in writing any joint
decision declaring their interpretation to the tribunal within 90 days of delivery of the request.

Article 31: Interpretation of Annexes

3. A joint decision of the Parties, each acting through its representative designated for purposes
of this Article, declaring their interpretation of a provision of this Treaty shall be binding on a
tribunal, and any decision or award issued by a tribunal must be consistent with that joint
decision.

(b)
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the nature of the order sought; and

the grounds on which the order is sought.

(b)

(c)

one arbitrator appointed by the respondent; and

the presiding arbitrator appointed by the Secretary-General, provided, however,
that the presiding arbitrator shall not be a national of either Party.

(b)

(c)

assume jurisdiction over, and hear and determine one or more of the claims, the
determination of which it believes would assist in the resolution of the others; or

instruct a tribunal previously established under Article 27 [Selection of
Arbitrators] to assume jurisdiction over, and hear and determine together, all or
part of the claims, provided that

(b)

(c)
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assume jurisdiction over, and hear and determine together, all or part of the
claims;

(a)

6. Where a tribunal established under this Article is satisfied that two or more claims that have
been submitted to arbitration under Article 24(1) have a question of law or fact in common, and
arise out of the same events or circumstances, the tribunal may, in the interest of fair and
efficient resolution of the claims, and after hearing the disputing parties, by order:

5. If, within 60 days after the Secretary-General receives a request made under paragraph 2, the
respondent fails or the claimants fail to appoint an arbitrator in accordance with paragraph 4, the
Secretary-General, on the request of any disputing party sought to be covered by the order, shall
appoint the arbitrator or arbitrators not yet appointed. If the respondent fails to appoint an
arbitrator, the Secretary-General shall appoint a national of the disputing Party, and if the
claimants fail to appoint an arbitrator, the Secretary-General shall appoint a national of the nondisputing Party.

one arbitrator appointed by agreement of the claimants;

(a)

4. Unless all the disputing parties sought to be covered by the order otherwise agree, a tribunal
established under this Article shall comprise three arbitrators:

3. Unless the Secretary-General finds within 30 days after receiving a request under paragraph 2
that the request is manifestly unfounded, a tribunal shall be established under this Article.

the names and addresses of all the disputing parties sought to be covered by the
order;

(a)

2. A disputing party that seeks a consolidation order under this Article shall deliver, in
writing, a request to the Secretary-General and to all the disputing parties sought to be covered
by the order and shall specify in the request:

that tribunal shall decide whether any prior hearing shall be repeated.

(ii)

the grounds on which the order is sought.

the nature of the order sought; and

the name and address of the claimant;

restitution of property, in which case the award shall provide that the respondent
may pay monetary damages and any applicable interest in lieu of restitution.

monetary damages and any applicable interest; and
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A tribunal may also award costs and attorney’s fees in accordance with this Treaty and the
applicable arbitration rules.

(b)

(a)

1. Where a tribunal makes a final award against a respondent, the tribunal may award, separately
or in combination, only:

Article 34: Awards

10. On application of a disputing party, a tribunal established under this Article, pending its
decision under paragraph 6, may order that the proceedings of a tribunal established under
Article 27 [Selection of Arbitrators] be stayed, unless the latter tribunal has already adjourned its
proceedings.

9. A tribunal established under Article 27 [Selection of Arbitrators] shall not have jurisdiction to
decide a claim, or a part of a claim, over which a tribunal established or instructed under this
Article has assumed jurisdiction.

8. A tribunal established under this Article shall conduct its proceedings in accordance with the
UNCITRAL Arbitration Rules, except as modified by this Section.

The claimant shall deliver a copy of its request to the Secretary-General.

(c)

(b)

(a)

7. Where a tribunal has been established under this Article, a claimant that has submitted a claim
to arbitration under Article 24(1) and that has not been named in a request made under paragraph
2 may make a written request to the tribunal that it be included in any order made under
paragraph 6, and shall specify in the request:

that tribunal, at the request of any claimant not previously a disputing
party before that tribunal, shall be reconstituted with its original members,
except that the arbitrator for the claimants shall be appointed pursuant to
paragraphs 4(a) and 5; and

(i)
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an award of monetary damages and any applicable interest shall provide that the
sum be paid to the enterprise; and

the award shall provide that it is made without prejudice to any right that any
person may have in the relief under applicable domestic law.

(b)

(c)

revision or annulment proceedings have been completed; and

(ii)

90 days have elapsed from the date the award was rendered and no
disputing party has commenced a proceeding to revise, set aside, or annul
the award; or

a court has dismissed or allowed an application to revise, set aside, or
annul the award and there is no further appeal.

(i)

(ii)

in the case of a final award under the ICSID Additional Facility Rules, the
UNCITRAL Arbitration Rules, or the rules selected pursuant to Article 24(3)(d),

120 days have elapsed from the date the award was rendered and no
disputing party has requested revision or annulment of the award; or

(i)

in the case of a final award made under the ICSID Convention,
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8. If the respondent fails to abide by or comply with a final award, on delivery of a request by
the non-disputing Party, a tribunal shall be established under Article 37 [State-State Dispute
Settlement]. Without prejudice to other remedies available under applicable rules of
international law, the requesting Party may seek in such proceedings:

7. Each Party shall provide for the enforcement of an award in its territory.

(b)

(a)

6. A disputing party may not seek enforcement of a final award until:

5. Subject to paragraph 6 and the applicable review procedure for an interim award, a disputing
party shall abide by and comply with an award without delay.

4. An award made by a tribunal shall have no binding force except between the disputing parties
and in respect of the particular case.

3. A tribunal may not award punitive damages.

an award of restitution of property shall provide that restitution be made to the
enterprise;

(a)

2. Subject to paragraph 1, where a claim is submitted to arbitration under Article 24(1)(b):

a recommendation that the respondent abide by or comply with the final award.

a determination that the failure to abide by or comply with the final award is
inconsistent with the obligations of this Treaty; and

- 38 -

3. Expenses incurred by the arbitrators, and other costs of the proceedings, shall be paid for
equally by the Parties. However, the tribunal may, in its discretion, direct that a higher
proportion of the costs be paid by one of the Parties.

2. Unless the Parties otherwise agree, the tribunal shall comprise three arbitrators, one arbitrator
appointed by each Party and the third, who shall be the presiding arbitrator, appointed by
agreement of the Parties. If a tribunal has not been constituted within 75 days from the date that
a claim is submitted to arbitration under this Section, the Secretary-General, on the request of
either Party, shall appoint, in his or her discretion, the arbitrator or arbitrators not yet appointed.

1. Subject to paragraph 5, any dispute between the Parties concerning the interpretation or
application of this Treaty, that is not resolved through consultations or other diplomatic channels,
shall be submitted on the request of either Party to arbitration for a binding decision or award by
a tribunal in accordance with applicable rules of international law. In the absence of an
agreement by the Parties to the contrary, the UNCITRAL Arbitration Rules shall govern, except
as modified by the Parties or this Treaty.

Article 37: State-State Dispute Settlement

SECTION C

Delivery of notice and other documents on a Party shall be made to the place named for that
Party in Annex C.

Article 36: Service of Documents

The Annexes and footnotes shall form an integral part of this Treaty.

Article 35: Annexes and Footnotes

10. A claim that is submitted to arbitration under this Section shall be considered to arise out of
a commercial relationship or transaction for purposes of Article I of the New York Convention
[and Article I of the Inter-American Convention].

9. A disputing party may seek enforcement of an arbitration award under the ICSID Convention
or the New York Convention [or the Inter-American Convention] regardless of whether
proceedings have been taken under paragraph 8.

(b)

(a)

255

FOR THE GOVERNMENT OF
THE UNITED STATES OF AMERICA:

- 39 -

FOR THE GOVERNMENT OF
[Country]:

DONE in duplicate at [city] this [number] day of [month, year], in the English and
[foreign] languages, each text being equally authentic.

IN WITNESS WHEREOF, the respective plenipotentiaries have signed this Treaty.

5. Paragraphs 1 through 4 shall not apply to a matter arising under Article 12 or Article 13.

4. Articles 28(3) [Amicus Curiae Submissions], 29 [Investor-State Transparency], 30(1) and (3)
[Governing Law], and 31 [Interpretation of Annexes] shall apply mutatis mutandis to arbitrations
under this Article.
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The Parties confirm their shared understanding that “customary international law”
generally and as specifically referenced in Article 5 [Minimum Standard of Treatment] and
Annex B [Expropriation] results from a general and consistent practice of States that they follow
from a sense of legal obligation. With regard to Article 5 [Minimum Standard of Treatment], the
customary international law minimum standard of treatment of aliens refers to all customary
international law principles that protect the economic rights and interests of aliens.

Customary International Law

Annex A
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(b)

(a)

the extent to which the government action interferes with distinct,
reasonable investment-backed expectations; and

the character of the government action.

(ii)

(iii)

- 41 -

Except in rare circumstances, non-discriminatory regulatory actions by a Party
that are designed and applied to protect legitimate public welfare objectives, such
as public health, safety, and the environment, do not constitute indirect
expropriations.

the economic impact of the government action, although the fact that an
action or series of actions by a Party has an adverse effect on the economic
value of an investment, standing alone, does not establish that an indirect
expropriation has occurred;

(i)

The determination of whether an action or series of actions by a Party, in a
specific fact situation, constitutes an indirect expropriation, requires a case-bycase, fact-based inquiry that considers, among other factors:

4. The second situation addressed by Article 6 [Expropriation and Compensation](1) is indirect
expropriation, where an action or series of actions by a Party has an effect equivalent to direct
expropriation without formal transfer of title or outright seizure.

3. Article 6 [Expropriation and Compensation](1) addresses two situations. The first is direct
expropriation, where an investment is nationalized or otherwise directly expropriated through
formal transfer of title or outright seizure.

2. An action or a series of actions by a Party cannot constitute an expropriation unless it
interferes with a tangible or intangible property right or property interest in an investment.

1. Article 6 [Expropriation and Compensation](1) is intended to reflect customary international
law concerning the obligation of States with respect to expropriation.

The Parties confirm their shared understanding that:

Expropriation

Annex B

[Country]

- 42 -

[insert place of delivery of notices and other documents for [Country]]

Notices and other documents shall be served on [Country] by delivery to:

Executive Director (L/EX)
Office of the Legal Adviser
Department of State
Washington, D.C. 20520
United States of America

Notices and other documents shall be served on the United States by delivery to:

United States

Service of Documents on a Party

Annex C
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the Swiss Agency for Development and Cooperation (SDC); and

the Danish International Development Agency (DANIDA).

•

•

the International Development Research Centre (IDRC);

the Norwegian Agency for Development Cooperation (Norad); and

the Heinrich Böll Foundation.

•

•

•
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iii

In January 2005, IISD sponsored a workshop in The Hague attended by over 30 people from
around the world, and representing all points of the political and legal spectrum. The participants
spent three days discussing, in fine detail, a preliminary discussion draft of the Model Agreement.
The fact that we can’t name them all here does not diminish our gratitude to them for the effort
they made in coming to The Hague and engaging in a fascinating discussion from which we have
benefitted significantly. We are sincerely grateful. We are also grateful for the numerous comments on the discussion draft we received by e-mail. All have been carefully reviewed and considered. We look forward to continuing our dialogue in this way, as well as through the dissemination efforts planned for the next year.

Both projects have benefitted greatly from the input of partners in different regions during the
consultations on the Southern Agenda. We wish to thank the institutes and authors who helped
with those consultations: Roberto Bouzas and Daniel Chudnovsky of the University of San
Andrés, Argentina; Pedro da Motta Veiga of Fundaçăo Centro de Estudos do Comércio Exterior
(FUNCEX), Brazil; Deunden Nikomborirak of the Thailand Development Research Institute
(TDRI); and Trudi Hartzenberg of the Trade Law Centre for Southern Africa (tralac). We also
wish to thank the almost 100 participants in these regional meetings, whose contributions
enriched our thinking by adding new scope and clarity on many details.

the Swedish International Development Cooperation Agency (SIDA);

•

Funding for the SAI project was indispensable for the proper undertaking of this project. We are
equally grateful to:

the Netherlands Ministry of Spatial Planning, Housing and the Environment;

•

This effort could not have been undertaken without the initial support for IISD’s investment
work from the Ford Foundation and Mott Foundation, the latter of which has given us annual
support. Specific funding for the Model Agreement project has come from several donors whose
support we gratefully acknowledge:

In 2003, IISD launched the two intertwined projects that have led to this publication. One was
the Southern Agenda on Investment (SAI), whose policy-based results form a major input into
this text. The second was the model agreement initiative designed to take the debate on policy
and translate it into the legal form of a model international agreement.

The development of the International Institute for Sustainable Development’s (IISD) Model
International Agreement on Investment for Sustainable Development began with our initial work
on the legal and policy dimensions of international investment and sustainable development in
1997 and 1998. By 2002, it became apparent that the direction of international investment negotiations, and the arbitrations that their outcomes produced, were wholly disconnected from any
of the global development and sustainable development objectives that are said to underpin international economic negotiations.
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Finally, we must absolve all those who have contributed to this product of any responsibility for
its failings. We are most grateful for their efforts, but we alone are responsible for its final content
and the flaws or errors it may contain.

Stu Slayen has worked his own brand of magic in editing and polishing our words over the years,
and turning them into publications that are readable by others. He has been supported throughout by Dennis Cunningham and Don Berg, our designer. To this extraordinary team, we extend
our sincere thanks.

David Runnalls, President of IISD, has been unwavering in his support. The Board of Directors
of IISD has provided timely and enthusiastic support that encouraged us greatly in our work. We
wish to express our appreciation of David and the Board.

Finally, the authors would like to thank those within the IISD family whose support has been
unwavering, and contributions immense. Mark Halle is IISD’s European Representative and
Director of the institute’s Trade and Investment Program. The two projects were developed under
his guidance, and with his magical fundraising skills to see them through. Pernille Fenger has been
project manager for both projects, responsible for the innumerable details needed for four international meetings; arrangements with all of the funders and regional partners; and the continued
meddling of the authors in all of it. These projects would not have come to fruition without their
enormous contributions.
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ensures that investor rights and public goods are protected in a manner that is legitimate,
transparent and accountable;
establishes the aspirations of developing countries and the promotion of global sustainable
development as a clear purpose for the international agreement;
contains provisions that balance investor rights with a novel mix of voluntary and binding
investor responsibilities, and with both host and home state rights and obligations;
sets out specific proposals to establish a dispute settlement process that fixes what is currently a
broken investor-state arbitration process;
develops an understanding of the need for appropriate funding; and
sets out an institutional framework that allows the regime to evolve based on its successes and
failures.

•
•
•
•
•
•

vi
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v

The discussions at The Hague meeting and the comments received from others have been
reviewed, leading to the revised text now being published. IISD is grateful to all those who took
the time to participate, who expressed their views, concerns and criticisms.

The analytical work that underpins this project is found at www.iisd.org/investment. The full
process for this specific project is also described there. In brief, this project evolved with a sister
project to understand a Southern Agenda on Investment. We sought to understand what issues
are currently on the agenda of developing countries—or should be, in their view—and what lessons can be learned from the recent explosion in the use and interpretation of existing bilateral and
regional investment agreements. This brought us into contact with many researchers, analysts and
civil society, business and government representatives, and has fueled much of what is found in
this document. In addition, our own analysis has suggested the need for new directions to be
established, that are expressly supportive of the role investment must play in a sustainable development context. In the absence of any models that could support what we viewed as essential, we
undertook the preparation of a first consultation draft of this text. That document was the basis
of intensive and detailed discussion at a workshop in The Hague in January 2005. Participants
included experts in international law from several different perspectives, members of the international arbitration bar, arbitrators, economists, development experts and others. We also received
important feedback on the consultation draft once it was made available for comment on the
Internet.

Development of the Text: Past, Present and Future

Investment, both domestic and international in varying mixes for different states, is central to any
attempt to promote sustainable development, but the current models are divorced from this reality and do little to promote such investments. We believe that the new approach we are proposing will set an agenda to improve the international investment climate, to place development at
the heart of the process and to advance sustainable development.

recognizes that an investment agreement is fundamentally about good governance, and
applies a standard of good governance to the agreement itself;

•

Towards this end, IISD has undertaken several projects to analyze the basis for such a new approach
to international investment negotiations. We have worked on our own and with partners to identify the shortcomings of existing agreements and to explore the interests of developing countries
in these negotiations. Above all, we have begun the process of developing a positive negotiating
agenda that:

IISD believes that these failures are not cause to abandon the search for multilateral rules. Rather,
it is an indication of their importance and of the fact that governments have not yet identified an
appropriate negotiating agenda. IISD believes it is, therefore, time for a new approach that
responds to rapid globalization and to the need to promote sustainable development.

Over the past 20 years, three attempts to negotiate binding multilateral rules for investment have
failed—in the United Nations, in the Organisation for Economic Co-operation and Development
(OECD) and, most recently, in the World Trade Organization (WTO).

Whatever its merits at the time, the model for IIAs developed 50 years ago no longer meets the
needs of the global economy in the 21st century. Many observers, especially from civil society
groups around the world, believe that the current international investment regime is so inherently flawed as to be beyond repair or reform. They argue for the complete dissolution of the regime,
and for the construction of an alternative regime specifically focussed on the obligations of
transnational actors. While IISD shares many of the concerns, we have taken a different tack in
response to them. We believe the time is ripe to propose a new model for IIAs, a new direction
that is consistent with the goals and requirements of sustainable development and the global
economy of the 21st century.

In addition, because the agreements grew on a bilateral basis between home and host states, no
institutional home ever emerged, and no process for analyzing the success or failures of the agreements was developed. Assumptions that the signing of investment agreements would in itself be an
act that attracted investment (a common refrain through the 1990s) have proven to be unfounded.
Moreover, the arbitration process developed to address disputes under the agreements—with the primary focus on investor-state arbitrations—turned out in recent years to be rife with conflicts of
interest, and has failed to meet the same basic criteria of legitimacy, transparency and accountability applied to the national dispute settlement processes it now routinely displaces.

Since their beginning in 1959, these agreements have provided significant rights for investors.
IISD has, however, become increasingly skeptical of their broader impacts. The current model for
investment agreements was developed in the political context of the 1950s and 1960s—a period
characterized by fear of the spread of communism and concern for the impacts of decolonization
on business interests in newly independent developing countries. Given this origin, the initial
agreements were singularly focussed on just one aspect of the investment process: the protection
of foreign capital and investments.

Because of the importance of foreign investment for sustainable development, IISD has for more
than eight years been studying the nature and evolution of international investment agreements
(IIAs). During that time, we have seen IIAs evolve to take on an expanded role and new meaning in international economic law, as well as in the practice of states, investors and international
institutions. Indeed, the experience over the past several years has shown that IIAs are now an
important part of the legal and policy mechanisms that underpin the economic processes of globalization today. Simply stated, IIAs are about governance for globalization.

International investment plays an increasingly important role in many economies. Perhaps more
critically, it is an essential component of a sound global strategy for sustainable development. The
International Institute for Sustainable Development (IISD) recognizes the close linkages between
investment flows and sustainable development. The move from unsustainable practices in agriculture, energy, water use, resource harvesting, industry and other sectors towards more sustainable practices requires investment at national and international levels.

Introduction

261

Definitions
Scope of coverage
Denial of benefits

Article 2:
Article 3:
Article 4:

to provide a sense of the options or alternative approaches to issues raised by the text. The
commentary also seeks to explain why we chose the article as presented.

•
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vii

The objective has been to make this a user-friendly publication, with space for the reader’s own notes.
It can be a tool in preparing for negotiations and an aid in participating in them. The negotiators’
version is available for free download at http://www.iisd.org/investment/model_agreement.asp.

It is hoped that this will be a useful tool for negotiators, especially from developing countries. But
it is also intended for academic use; for non-expert observers in civil society and in elected offices
or parliaments at all levels of government; those who are experts and seeking a different level of
analysis and those who are otherwise involved in the debate on the future of international investment agreements.

Article 10: Transfers of assets

to elucidate key elements of the text from a policy or legal perspective; and

•

11

13

Article 24: Subsidies

viii
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Article 23: Publication of information
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Article 11: General obligations

Part 3: Obligations and Duties of Investors and Investments

Senior management and boards of directors

Article 9:

Minimum international standards

Article 7:
Expropriation

Most-favoured-nation treatment

Article 6:
Article 8:

National treatment

Article 5:

Part 2: Standards of Treatment of Foreign Investors

Objective

Article 1:

Part 1: General Provisions

Preamble

Text of the Model Agreement

Table of Contents

The negotiators’ version provides both the text of the model agreement that you see here as well
as a commentary on each article. The goals of the commentary are:

We have also published the IISD Model International Agreement on Investment for Sustainable
Development: Negotiators’ Handbook, an enhanced product designed for international investment negotiators.

Negotiators’ Version Also Available

Viewed as a multilateral approach, the Model Agreement also provides a single window approach
to addressing the defects in the now over 2,000 bilateral and regional agreements, all of which
more or less share the same type of model. Thus, IISD believes that a multilateral approach offers
significant advantages over further proliferation of bilateral agreements and regional agreements.
IISD also believes that the opportunities for a coherent developing country approach to negotiating investment agreements will generate additional significant benefits for the development of
a new model IIA.

The Model Agreement set out below should be seen as a living text. It provides an agenda for
future negotiations, and a comprehensive, consistent view of the linkages between investment and
sustainable development. The text is intended to be adaptable to bilateral, regional and multilateral negotiations, though differences will occur between each, and between different negotiating
partners.
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Have agreed as follows:

1

Recognizing that an international investment agreement should reflect the basic principles of transparency,
accountability and legitimacy for all participants in foreign investment processes,

Seeking an overall balance of rights and obligations in international investment between investors, host
countries and home countries; and

shares, stock and other forms of equity participation in a company, and bonds, debentures and other
forms of debt interests in a company;

ii)

rights conferred pursuant to law, such as licences and permits
such investments are not in the nature of portfolio investments which shall not be covered by
this Agreement;
that the investment in the host state is made in accordance with the laws of that host state;
the investment is made by an investor as defined herein.

2

A significant physical presence would not include, for example, sales offices without other operational facilities, post office boxbased businesses, Internet-based business or other types of business with very limited physical presence in the host state. As
an example of a contrasting situation, a turnkey operation would normally involve significant capital investment, construction
equipment, real property interests and other physical presences.
The Parties understand that not-for-profit operations, for example research institutes and non-governmental organizations, may
fall within this Paragraph.

IISD Model International Agreement on Investment for Sustainable Development

2

1

(F) “ICSID Convention” means the Convention on the Settlement of Investment Disputes between States
and Nationals of Other States, done at Washington, March 18, 1965;

(E) “international investment agreements” means any bilateral or regional Agreement in force that contains provisions for the protection of foreign investment or provisions that also set out rights and
responsibilities of foreign investors, host states and/or home states relating to foreign investment; and
includes parts, chapters or sections of integrated trade and investment agreements;

(D) “investor” is a national or company of a home State Party that makes, or is making, an investment into
the territory of another Party;

For greater certainty, an investment does not include: market share, whether or not it is based on foreignorigin trade; claims to money deriving solely from commercial contracts for the sale of goods and services
to or from the territory of a Party to the territory of another country, or a loan to a Party or to a State enterprise; a bank letter of credit; or the extension of credit in connection with a commercial transaction, such
as trade financing.

e)

d) the investment is part or all of a business or commercial operation;2 and

c)

b) that there is a significant1 physical presence of the investment in the host state;

a)

provided that

v)

iv) tangible property, including real property; and intangible property, including rights, such as leases,
mortgages, hypothecs, liens and pledges on real property;

iii) contractual rights, such as under turnkey, construction or management contracts, production or
revenue-sharing contracts, concessions or other similar contracts;

a company;

i)

Affirming the progressive development of international law and policy on the relationships between multinational enterprises and host governments as seen in such international instruments as the ILO Tripartite
Declaration on Multinational Enterprises and Social Policy; the OECD Guidelines for Multinational
Enterprises; and the United Nations’ Norms and Responsibilities of Transnational Corporations and Other
Business Enterprises with Regard to Human Rights;

(C) “investment” means:

(B) “national” of a Party means a natural person who is a national of that Party under its applicable law;

(A) “company” means any entity constituted or organized under the applicable law of the home or host
state, whether or not for profit, and whether privately or governmentally owned or controlled;

Article 2: Definitions

The objective of this Agreement is to promote foreign investment that supports sustainable development,
in particular in developing and least-developed countries.

Article 1: Objective

PART 1: GENERAL PROVISIONS

Part 1: General Provisions

Recognizing the development of protections for foreign investors in international law to date;

Understanding further that the promotion of such investments requires cooperative efforts of investors,
host governments and home governments;

Recognizing that the promotion of sustainable investments is critical for the further development of national
and global economies, as well as for the pursuit of national and global objectives for sustainable development;

Understanding sustainable development as being development that meets the needs of the present without compromising the ability of future generations to meet their own needs, and recognizing the contribution of the 1992 Rio Declaration on Environment and Development, the 2002 World Summit on
Sustainable Development and the Millennium Development Goals to our understanding of sustainable
development;

Seeking to promote sustainable development at the national, regional and global levels;

The Parties,

PREAMBLE

Text of the Model Agreement
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Where an investor changes in relation to an investment, it shall so notify the host state and identify the home state of the new investor, based on its principal place of business or a major centre
of actual operations closely related to the investment.

ii)

v.

Where an investor has its corporate headquarters or its principal place of business in a State Party
to this Agreement, that state shall be deemed to be the home state for purposes of this Agreement
where the preceding paragraphs have not led to another accepted choice.4

iv. For greater certainty, an investor may not declare its home state to be a Party where it is an enterprise
of such Party but where it has no substantial business activities in the territory of that Party and persons of a non-Party, or of the putative host state own or control the enterprise.

iii) Subject to prior notification and consultation with the investor at the time notice is received, a Party
may, within 90 days of such notice, deny the benefits of this Agreement to an investor of another
Party that does not meet the requirements of Paragraphs A or B, or if investors of a non-Party own
or control the enterprise and has no substantial business activities in the territory of the Party under
whose law it is constituted or organized.

A foreign investor shall promptly choose its home state based on its principal place of business or
a major centre of effective and sustained links with the home state economy and from where
effective control over the investment is exercised,3 and shall notify the host state of its home state.

i)

“home state” means the state declared by the investor and accepted by the host state as such in accordance with the following rules:

Shell corporations, off-shore tax haven registrations and incorporations, and other forms of incorporation or location shall not
be determinative of the formal place of location of home state. Effective control of the investment is the central issue here,
commensurate with the capacity of home state liability to be effectively pursued if appropriate, in accordance with Article 17.
Footnote 3 applies here, mutatis, mutandis.

3

3

Notwithstanding any other provision, nothing in this Agreement should be interpreted so as to create
a right of establishment for potential investors in a potential home state.
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i)

(E) Pre-establishment rights

(D) This Agreement does not create retroactive obligations or responsibilities for investors. Investors who
are not in compliance with ongoing obligations and responsibilities shall seek to enter into compliance
as soon as possible, and within 12 months of the entry into force of this Agreement.

(C) Subject to Paragraphs (D)–(F), this Agreement applies to measures taken by government authorities at
the national, state, provincial or municipal level of government of a Party.

(B) Subject to Paragraphs (D)–(F), this Agreement applies to any measure adopted or maintained by a Party
after the entry into force of this Agreement by a governmental authority of the host state.

(A) Subject to Paragraphs (D)–(F), this Agreement applies to all investments by an investor, whether the
investment is made before or after the entry into force of this Agreement.

Article 3: Scope of coverage

4

“host state” is the state where the investment is located.

(I)

The selection of home state is for the purposes of this Agreement only.

(I)

(H) “measures” includes any legal, administrative, legislative, judicial or policy decision that is taken by the
host state, directly relating to and affecting an investment in the territory of the host state, but does
not include measures in draft form;

(G) “Centre” means the International Centre for Settlement of Investment Disputes established by the
ICSID Convention;

Part 1: General Provisions

1
Parties wishing to list sectors in which they have, under their domestic law, removed barriers to foreign investors, including in services sectors, may list these in Annex E to this Agreement. Any conditions or limitations on the right to establishment of foreign investors in the listed sectors shall be
listed at the same time.5

Non-conforming measures: The application of any measures, or specific provisions of measures,
including at a non-national level, not conforming to this Agreement that are listed in Annex D. All
municipal measures in effect at the entry into force of this Agreement shall be deemed to be
included in Annex D by reference to this Paragraph.

ii)

The Parties understand that such limitations or conditions can include quantitative restrictions on overall investment, for example in the natural resources harvesting sectors or in relation to setting of ambient or specific pollution loads. They may also
include limitations on the application of specific articles of this Agreement.
International investment agreements may include a provision that extends the rights of protection of an investor for a specific period of time after the agreement is terminated. This is the “extinguishment” period referred to in this Paragraph.
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4

2. A Party may deny the benefits of this Agreement to an investor of another Party that is an enterprise of
such other Party and to investments of that investor if the enterprise has no substantial business activities in the territory of the other Party and persons of a non-Party, or of the denying Party, own or control the enterprise.

B) adopts or maintains measures with respect to the non-Party that prohibit transactions with the
enterprise or that would be violated or circumvented if the benefits of this Agreement were
accorded to the enterprise or to its investments.

A) does not maintain diplomatic relations with the non-Party; or

1. A Party may deny the benefits of this Agreement to an investor of another Party that is an enterprise of
such Party and to investments of such investor if investors of a non-Party own or control the enterprise
and the denying Party:

Article 4: Denial of benefits

6

5

except that the vested rights of pre-existing investors and their investments pursuant to prior international
investment agreements, and arising in any sector or in relation to any measure falling within this Paragraph,
shall continue to apply for the duration of the extinguishment period in such agreements,6 and providing that
Article 8 of this Agreement shall apply to all investments.

iii) Non-conforming measures amendments: The continuation of, or any amendments or other alterations to, measures or specific provisions of measures listed in Annex D, providing that such continuation, amendment or alteration shall not create any greater degree of non-conformity than the
measure presently exhibits.

Sectors: For investments in any economic sectors in a host state listed in Annex C, including service sectors, and the Articles listed in Annex C with that list.

i)

(F) Notwithstanding any other provision of this Agreement, this Agreement does not apply to any investments that are made before or after the entry into force of this Agreement, or to measures adopted
or maintained by a Party, as follows:

iv) States may amend their lists in Annex E, including any conditions, at their discretion, subject to the
preservation of rights for an investor pursuant to this Agreement who has commenced the process
of establishing an investment or who has established an investment.

iii) Investors in sectors listed in Annex E, or otherwise seeking to make an investment they have a legal
right to make, shall, subject to the limitations or conditions also set out in Annex E or in domestic
law, then be covered by the provisions of this Agreement for acts related to the establishment or
acquisition of an investment.

ii)

Part 1: General Provisions

1
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any international agreement or arrangement relating wholly or mainly to taxation or any domestic
legislation relating wholly or mainly to taxation.

ii)

This Article does not apply to procedural, institutional or dispute settlement provisions of other international agreements relating to investment that enter into force after this Agreement.

the regulatory process generally applied in relation to a measure of concern; and

other factors directly relating to the investment or investor in relation to the measure of concern.

e)

f)

the sector the investor is in;

IISD Model International Agreement on Investment for Sustainable Development
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The Parties understand that such considerations can include the cumulative impacts of all investments within a jurisdiction, for example in the natural resources harvesting sectors or in relation to setting of ambient or specific pollution loads. Many jurisdictions do
not allow new investments that will cause applicable environmental or human health tolerances to be exceeded.

destruction of its investment or part thereof by the latter’s forces or authorities,

requisitioning of its investment or part thereof by the latter’s forces or authorities; or
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which was not required by the necessity of the situation, the latter Party shall provide the investor restitution or compensation, which in either case shall be prompt, adequate and effective, and, with respect to
compensation, shall be in readily convertible form.

ii)

i)

(D) Notwithstanding Paragraph (C), if an investor of a Party, in the situations referred to in that Paragraph,
suffers a loss in the territory of the other Party resulting from:

(B) Paragraph (A) prescribes the customary international law minimum standard of treatment of aliens as
the minimum standard of treatment to be afforded to investments. The concepts of “fair and equitable
treatment” and “full protection and security” are included within this standard, and do not create additional substantive rights.

(A) Each Party shall accord to investors or their investments treatment in accordance with customary international law, including fair and equitable treatment and full protection and security. This obligation
shall be understood to be consistent with the obligation of host states, in particular under Article 19
of this Agreement.

Article 7: Minimum international standards

8

(F) Paragraphs (C)–(E) of Article 5 apply, mutatis mutandis, to the present Article.

any existing or future customs union, free trade area, common market, any international environmental agreement to which the investor’s home state is not a Party, or

i)

(E) Paragraphs (B)–(D) do not oblige one Party to extend to the investors of another Party the benefit of
any treatment, preference or privilege contained in

(D) Each Party shall accord to investors of another Party, and to investments of investors of another Party,
the better of the treatment required by this Article and the national treatment obligation.

(C) Each Party shall accord to investments of investors of another Party treatment no less favourable than
that it accords, in like circumstances, to investments of investors of any other Party or of a non-Party
with respect to the management, conduct, operation, expansion, sale or other disposition of investments.

d) the aim of a measure of concern;

c)

The examination shall not be limited to or biased toward any one factor.

7

to the substantive provisions8 of other international agreements relating to investment that enter
into force after this Agreement has entered into force.

a)

(B) Each Party shall accord to investors of another Party treatment no less favourable than that it accords,
in like circumstances, to investors of any other Party or of a non-Party with respect to the management,
conduct, operation, expansion, sale or other disposition of investments. Where a foreign investor of a
Party or non-Party may, under domestic law, establish an investment, this provision shall apply to the
extent it is not inconsistent with such domestic law relating to the establishment or acquisition of
investments.

all measures of a Party covered by the Agreement, and

a)

(A) This Article applies to:

Article 6: Most-favoured-nation treatment

(C) Each Party shall accord to investors and investments non-discriminatory treatment with respect to
measures it adopts or maintains relating to losses suffered by investments in its territory owing to
armed conflict or civil strife.

its effects on third persons and the local community;

2
Part 2: Standards of Treatment of Foreign Investors

b) its effects upon the local, regional or national environment, or the global commons;7

a)

(E) For greater certainty, the concept of “in like circumstances” requires an overall examination, on a caseby-case basis, of all the circumstances of an investment, including, inter alia:

(D) The treatment accorded by a Party under Paragraphs (A) and (B) means, with respect to a non-national level
of government, treatment no less favourable than that government accords, in like circumstances, to
investors and to investments within the jurisdiction of the government in question.

(C) Measures taken in accordance with government procurement policies specifically for the purchase of
goods or services by any level of government shall not be considered a breach of this Article.

(B) Each Party shall accord to investments of investors of another Party treatment no less favourable than
that it accords, in like circumstances, to investments of its own investors with respect to the, management, conduct, operation, expansion and sale or other disposition of investments.

(A) Each Party shall accord to investors of another Party treatment no less favourable than that it accords,
in like circumstances, to its own investors with respect to the management, conduct, operation, expansion and sale or other disposition of investments. Where a foreign investor may, under domestic law,
establish an investment, this Article shall apply to the extent it is not inconsistent with such domestic
law relating to the establishment or acquisition of investments.

Article 5: National treatment

It can be argued that an actual treaty might not be drafted in such a structured format, which does
necessitate some duplication. However, IISD believes it is better left this way for present purposes
so that the issues and approaches can be fully understood.

Part 2 begins the articulation of the six categories of rights and obligations set out in this text:
investor rights and obligations; host state rights and obligations; and home state rights and obligations. The investor rights are a refinement of the ongoing development of international law in
this field. Host state obligations are, similarly, a refinement of ongoing developments. Host state
rights, investor obligations, and home state rights and obligations have rarely seen any articulation in existing investment agreements, but some precedent is drawn on from broader economic
cooperation agreements. Part 2 addresses investor rights, Parts 3–6 cover the remaining sets of
complementary rights and obligations. They are NOT hierarchical in nature, however, all Parts
having to be read in a manner that creates consistency among them as opposed to a hierarchy.

PART 2: STANDARDS OF TREATMENT OF FOREIGN
INVESTORS

Part 2: Standards of Treatment of Foreign Investors

2
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on a nondiscriminatory basis;

ii)

By contrast, a measure in the form of legislation or a regulation that takes title to property would not fall under the indirect
expropriation formulation.

9
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C) Subject to generally applicable rules of entry, no Party may unduly restrict or prevent the cross-border
movement of senior management and members of the boards of directors of an investment.

(B) A Party may require that a majority of the board of directors, or any committee thereof, of an investment,
be of a particular nationality, or resident in the territory of the Party, provided that the requirement does
not materially impair the ability of the investor to exercise control over its investment.

(A) No Party may require that an investment appoint to senior management positions individuals of any
particular nationality.

Article 9: Senior management and boards of directors

Consistent with the right of states to regulate and the customary international law principles on police
powers, bona fide, non-discriminatory regulatory measures taken by a Party that are designed and
applied to protect or enhance legitimate public welfare objectives, such as public health, safety and the
environment, do not constitute an indirect expropriation under this Article.9

(I)

(H) A non-discriminatory measure of general application shall not be considered an expropriation of a debt
security or loan covered by this Agreement solely on the ground that the measure imposes costs on the
debtor that cause it to default on the debt.

(G) This Article does not apply to the issuance of compulsory licences granted in relation to intellectual property rights, or to the revocation, limitation or creation of intellectual property rights, to the extent that
such issuance, revocation, limitation or creation is consistent with applicable international agreements
on intellectual property.

(F) On payment, compensation shall be freely transferable. Awards that are significantly burdensome on
a host state may be paid yearly over a period of three years or such other period as agreed by the
Parties, subject to interest at the rate established by agreement of the disputants or by a tribunal.

(E) If a Party elects to pay in a currency other than a G7 currency, the amount paid on the date of payment,
if converted into a G7 currency at the market rate of exchange prevailing on that date, shall be no less
than if the amount of compensation owed on the date of expropriation had been converted into that G7
currency at the market rate of exchange prevailing on that date, and interest had accrued at a commercially reasonable rate for that G7 currency from the date of expropriation until the date of payment.

(D) If payment is made in a G7 currency, compensation shall include interest at a commercially reasonable
rate for that currency from the date of expropriation until the date of actual payment.

(C) Compensation shall be paid without delay and be fully realizable.

(B) Appropriate compensation shall normally be equivalent to the fair market value of the expropriated investment immediately before the expropriation took place (“date of expropriation”), and shall not reflect any
change in value occurring because the intended expropriation had become known earlier. Valuation criteria shall include going concern value, asset value including declared tax value of tangible property, and
other criteria, as appropriate, to determine fair market value. Compensation may be adjusted to reflect
aggravating conduct by an investor or conduct that does not seek to mitigate damages.

iv) on payment of compensation in accordance with Paragraphs (B)–(F).

iii) in accordance with due process of law; and

for a public purpose;

i)

(A) No Party may directly or indirectly nationalize or expropriate an investment in its territory (“expropriation”), except:

Article 8: Expropriation

Part 2: Standards of Treatment of Foreign Investors

2
proceeds from the sale of all or any part of the investment or from the partial or complete liquidation of the investment;

ii)

payments arising under any dispute settlement process.

issuing, trading or dealing in securities;

bankruptcy, insolvency or the protection of the rights of creditors;

ensuring the satisfaction of judgments in adjudicatory proceedings.
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(D) Notwithstanding Paragraph (B), a Party may restrict transfers or returns in kind in circumstances where
it could otherwise restrict such transfers under this Agreement.

v)

iv) reports of transfers of currency or other monetary instruments; or

iii) criminal or penal offenses;

ii)

i)

(C) Notwithstanding Paragraphs (A) and (B), a Party may prevent a transfer through the equitable, nondiscriminatory and good faith application of its laws relating to:

(B) Each Party shall permit transfers to be made in a freely usable currency at the market rate of exchange
prevailing on the date of transfer with respect to spot transactions in the currency to be transferred.

v)

iv) payments made pursuant to Article 8; and

iii) payments made under a contract entered into by the investor, or its investment, including payments made pursuant to a loan agreement;

profits, dividends, interest, capital gains, royalty payments, management fees, technical assistance
and other fees, returns in kind, physical assets and other amounts derived from the investment;

i)

(A) Each Party shall permit all transfers relating to an investment to be made freely and without delay. Such
transfers include:

Article 10: Transfers of assets

Part 2: Standards of Treatment of Foreign Investors

2
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9

Screening criteria include issues related to the size of an enterprise, its inputs and its outputs, each of which impact the scope of an
assessment that may be required. These will normally exempt small enterprises and many service-related enterprises from the application of any assessment process. By contrast, resource-related projects will rarely be exempted.
The precautionary principle is defined in Article 15 of the Rio Declaration on Environment and Development as follows: “In order
to protect the environment, the precautionary approach shall be widely applied by States according to their capabilities. Where
there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing costeffective measures to prevent environmental degradation.”
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10

(D) Investors, their investment and host state authorities shall apply the precautionary principle to their
environmental impact assessment and to decisions taken in relation to a proposed investment, including any necessary mitigating or alternative approaches to the investment, or precluding the investment
if necessary.11 The application of the precautionary principle by investors and investments shall be
described in the environmental impact assessment they undertake.

(C) Investors or the investment shall make the environmental and social impact assessments public and
accessible in the local community and to affected interests in the host state where the investment is
intended to be made prior to the completion of the host state measures prescribing the formalities for
establishing an investment.

(B) Investors or the investment shall conduct a social impact assessment of the potential investment. The
Parties shall adopt standards for this purpose at the first meeting of the Conference of the Parties.

A) Investors or the investment shall comply with environmental assessment screening criteria10 and
assessment processes applicable to their proposed investments prior to their establishment, as required
by the laws of the host state for such an investment or the laws of the home state for such an investment, whichever is more rigorous in relation to the investment in question. On all occasions, the
investor or investment shall comply with the minimum standards on environmental impact assessment
and screening that the Parties shall adopt at the first meeting of the Parties, to the extent these are
applicable to the investment in question.

Article 12: Pre-establishment impact assessment

(D) An investor shall provide such information to a potential host State Party as that Party may require concerning the investment in question for purposes of decision-making in relation to that investment or
solely for statistical purposes. The Party shall protect any confidential business information from any disclosure that would prejudice the competitive position of the investor or the investment. Nothing in this
Paragraph shall be construed to prevent a Party from otherwise obtaining or disclosing information in
connection with the equitable and good faith application of its domestic law.

(C) Investors and investments shall strive, through their management policies and practices, to contribute to
the development objectives of the host states and the local levels of government where the investment is
located.

(B) Investors and investments must comply with the host state measures prescribing the formalities of
establishing an investment, and accept host state jurisdiction with respect to the investment.

(A) Investments are subject to the laws and regulations of the host state.

Article 11: General obligations

PART 3: OBLIGATIONS AND DUTIES OF INVESTORS
AND INVESTMENTS

Part 3: Obligations and Duties of Investors and Investments

3

The ability to maintain a current certification may be hampered by lack of qualified certification bodies in some regions. This
may be seen as a temporary problem when alternatives are being pursued in good faith by an investment.
These core labour standards are further elaborated, in accordance with the Declaration, in ILO Conventions concerning freedom of association, the elimination of forced labour, the abolition of child labour and the elimination of discrimination in the
work place.
Several international environmental agreements have differentiated obligations. Circumvention of an agreement does not occur
when the differentiated obligations of the host state under an agreement are not breached.
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(D) Where relevant internationally accepted standards of the type described in this Article are not available
or have been developed without the participation of developing countries, the Conference of the
Parties may establish such standards.

(C) Investments shall establish and maintain, where appropriate, local community liaison processes, in
accordance with internationally accepted standards when available.

(B) Investors and investments shall make available to the public any investment contract or agreement with
the host state government(s) involved in the investment authorization process, subject to the redaction
of confidential business information. Investors or investments shall publish all information relating to
payments made to host state public authorities, including taxes, royalties, surcharges, fees and all other
payments.

(A) Investments shall meet or exceed national and internationally accepted standards of corporate governance for the sector involved, in particular for transparency and accounting practices.

In accordance with the size and nature of an investment,

Article 15: Corporate governance and practices

14

13

12

(D) Investors and investments shall not manage or operate the investments in a manner that circumvents international environmental,14 labour and human rights obligations to which the host state and/or home state
are Parties.

(C) Investors and investments shall act in accordance with core labour standards as required by the ILO
Declaration on Fundamental Principles and Rights of Work, 1998.13

(B) Investors and investments should uphold human rights in the workplace and in the state and community in which they are located. Investors shall not undertake or cause to be undertaken, acts that breach
such human rights. Investors and investments shall not by complicit with, or assist in, the violation of
the human rights by others in the host state, including public authorities or during civil strife. The
Parties shall, at their first meeting, adopt a list of international human rights and human rights instruments to assist investors in complying with this Provision.

(A) Investments shall, in keeping with good practice requirements relating to the size and nature of the
investment, maintain an environmental management system. Companies with over [250][500] employees, or in areas of resource exploitation or high-risk industrial enterprises shall maintain a current certification to ISO 14001 or an equivalent environmental management standard. Emergency response
and decommissioning plans shall be included in the environmental management system process.12

Article 14: Post-establishment obligations

(B) Investors and their investments shall not be complicit in any act described in Paragraph (A), including
incitement, aiding and abetting, and conspiracy to commit or authorization of such acts.

(A) Investors and their investments shall not, prior to the establishment of an investment or afterwards,
offer, promise or give any undue pecuniary or other advantage, whether directly or through intermediaries, to a public official of the host state, for that official or for a third party, in order that the official or third party act or refrain from acting in relation to the performance of official duties, in order to
achieve any favour in relation to a proposed investment or any licences, permits, contracts or other
rights in relation to an investment.

Article 13: Anti-corruption

Part 3: Obligations and Duties of Investors and Investments

3
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(F) In accordance with the applicable domestic law, a host state or private person or organization, may initiate actions for damages under the domestic law of the host state, or the domestic law of the home state
where such an action relates to the specific conduct of the investor, for damages arising from an alleged
breach of the obligations set out in this Part.

(E) A host state may initiate a counterclaim before any tribunal established pursuant to this Agreement for
damages resulting from an alleged breach of the Agreement.

(D) Where a persistent failure to comply with Articles 14 or 15 is raised by a host state defendant or an
intervener in a dispute settlement proceeding under this Agreement, the tribunal hearing such a dispute shall consider whether this breach, if proven, is materially relevant to the issues before it, and if
so, what mitigating or off-setting effects this may have on the merits of a claim or on any damages
award in the event of such award.

(C) Where a host state or home state believes that an investor or its investment has breached Article 13 or
has persistently failed to comply with its obligations under Articles 14 or 15, and such investor or investment has been notified by the host state or home state, as appropriate, either the host state or the
home state may initiate proceedings before a tribunal under Part 9 of this Agreement to have the rights
of the investor or investment, as the case may be, abrogated.

(B) Where an investor or its investment is alleged by a host state or an intervener in a dispute settlement
proceeding under this Agreement to have failed to comply with its obligation relating to pre-establishment impact assessment, the tribunal hearing such a dispute shall consider whether this breach, if
proven, is materially relevant to the issues before it, and if so, what mitigating or off-setting effects this
may have on the merits of a claim or on any damages awarded in the event of such award.

(A) Where an investor or its investment has breached Article 13 of this Agreement, neither the investor not
investment shall be entitled to initiate any dispute settlement process established under this
Agreement. A host or home state may raise this as an objection to jurisdiction in any dispute under this
Agreement, or in the procedure set out in Part 9 of this Agreement.

Article 18: Relation of this Part to dispute settlement

Investors shall be subject to civil actions for liability in the judicial process of their home state for the acts
or decisions made in relation to the investment where such acts or decisions lead to significant damage,
personal injuries or loss of life in the host state.

For example, criminal investigations may require that no notice be given to anyone.
The fact that an investor or investment does not achieve a desired result does not constitute a denial of justice.
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(D) All Parties shall ensure that their domestic law and policies are consistent with the core labor requirements of the ILO Declaration on Fundamental Principles and Rights of Work, 1998.

(C) All Parties shall have, as a soon as practicable, a domestic environmental impact assessment law and
social impact assessment law that meets the minimum standards adopted by the Conference of the
Parties on these matters.

(B) Each Party shall ensure that its laws and regulations provide for high levels of labour and human rights
protection appropriate to its economic and social situation, and shall strive to continue to improve
these laws and regulations.

(A) Recognizing the right of each Party to establish its own level of domestic environmental protection and
its own sustainable development policies and priorities, and to adopt or modify its environmental laws
and regulations, each Party shall ensure that its laws and regulations provide for high levels of environmental protection and shall strive to continue to improve those laws and regulations.

Article 21: Minimum standards for environmental, labour and
human rights protection

The Parties recognize that it is inappropriate to encourage investment by relaxing domestic labour, public
health, safety or environmental measures and thus shall not waive or otherwise derogate from, or offer to
waive or otherwise derogate from, such measures as an encouragement for the establishment, acquisition,
expansion or retention in their territories, of an investment.

Article 20: Maintenance of environmental and other standards

14
15

(F) Judicial and administrative review processes shall be open to the public and documents shall be accessible by the public unless prohibited in accordance with domestic law. Decisions of such bodies shall be
made available to the public.

(E) Host states should strive to improve the transparency, efficiency, independence and accountability of
their legislative, regulatory, administrative and judicial processes, and shall provide review or appeal
procedures to ensure that they operate in accordance with applicable domestic laws and regulations.

(D) For greater certainty, the Parties understand that different Parties have different forms of administrative, legislative and judicial systems, and that states at different levels of development may not achieve
the same standards or qualities for their administrative and judicial processes. Paragraphs (A)–(C) of this
Article do not establish a single international standard in this context.

(C) Administrative decision-making processes shall include the right of administrative appeal of decisions,
commensurate with the level of development of the host state. Judicial review of administrative decisions should also be available through domestic judicial review processes.

Article 17: Investor liability

(A) Host states shall ensure that their administrative, legislative and judicial processes do not operate in a
manner that is arbitrary or that denies administrative and procedural fairness to investors and investments. Investors or investments shall be notified in a timely fashion of administrative or judicial proceedings directly relating to them, unless such notice is contrary to domestic law on an exceptional
basis.14

In accordance with the requirements of Article 7:

Article 19: Procedural fairness

PART 4: HOST STATE OBLIGATIONS

(B) Hosts states shall act in a manner that does not create a denial of justice in judicial and administrative
proceedings.15

3
Part 4: Host State Obligations

(C) Where standards of corporate social responsibility increase, investors should strive to apply and achieve
the higher level standards.

(B) Investors should apply the ILO Tripartite Declaration on Multinational Enterprises and Social Policy and
the OECD Guidelines for Multinational Enterprises, as well as specific or sectoral standards of responsible practice where these exist.

(A) In addition to the obligation to comply with all applicable laws and regulations of the host state and
the obligations in this Agreement, and in accordance with the size, capacities and nature of an investment, and taking into account the development plans and priorities of the host state, the Millennium
Development Goals and the indicative list of key responsibilities provided in Annex F, investors and their
investments should strive to make the maximum feasible contributions to the sustainable development
of the host state and local community through high levels of socially responsible practices.

Article 16: Corporate social responsibility

Part 3: Obligations and Duties of Investors and Investments

4

269

IISD Model International Agreement on Investment for Sustainable Development

13

Potential host states should not compete for the achievement of foreign investment or investments through
subsidies or other means, including tax relief, that distort international competition for investments. The
Parties shall initiate negotiations on a Protocol to establish legally binding obligations in this issue, having
due regard for the need for special and differential treatment of developing countries, particularly leastdeveloped countries, in such obligations.

Article 24: Subsidies

Host states shall make available to the public any investment contracts or agreements with an investor or
investment involved in the investment authorization process, subject to the redaction of confidential business information. Host states shall make available to the public all information relating to payments made
to host state public authorities, including taxes, royalties, surcharges, fees and all other payments by investments.

Article 23: Publication of information

shall be made criminal offences in the host state and subject to appropriate criminal enforcement and sanctions. Host states shall make every effort to prosecute such activities in accordance with domestic law.

(B) any acts complicit in any act described in Paragraph (A), including incitement, aiding and abetting, conspiracy to commit or authorization of such acts;

(A) the offering, solicitation or acceptance of an offer, promise or gift of any pecuniary or other nature,
whether directly or through intermediaries, to any public official of the host state, for that official or
for a third party, in order that the official or third party act or refrain from acting in relation to the performance of official duties to achieve any favour in relation to a proposed investment or any licences,
permits, contracts or other rights in relation to an investment; and

All host states shall ensure that

Article 22: Anti-corruption

(E) All parties shall ensure that their laws, policies and actions are consistent with the international human
rights agreements to which they are a Party and, at a minimum, as soon as practicable with the list of
human rights obligations and agreements to be adopted by the first meeting of the Parties.

Part 4: Host State Obligations

4

to achieve a given level or percentage of domestic content;

ii)

to relate the volume or value of imports to the volume or value of exports or to the amount of foreign exchange flows associated with such investment;
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Host states may maintain and develop investment promotion and facilitation agencies and services.

Article 27: Investment promotion and facilitation

vii) similar measures intended to promote domestic development.
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vi) to restrict sales of goods or services in its territory that such investment produces by relating such
sales to the volume or value of its exports or foreign exchange earnings; and

v)

iv) to purchase goods or services from persons in its territory;

iii) to purchase, use or accord a preference to goods produced or services provided in its territory;

to export a given level or percentage of goods or services;

i)

(C) Measures covered by this Article include requirements:

(B) Subject to Paragraph (A), host states may impose performance requirements to promote domestic
development benefits from investments. Measures adopted prior to the completion of the host state
measures prescribing the formalities for establishing an investment shall be deemed to be in compliance with this Agreement. If such measures are taken after the completion of the host state measures
prescribing the formalities for establishing an investment, they shall be subject to the provisions of this
Agreement.

(A) The Parties recognize their obligations regarding trade-related investment measures established in
other international agreements to which they are a Party.

Article 26: Performance requirements

(E) Host states may, through their applicable constitutional processes, fully incorporate this Agreement into
their own domestic law so as to make the provisions herein enforceable before domestic courts or
other appropriate processes.

(D) Bona fide, non-discriminatory, measures taken by a Party to comply with its international obligations
under other treaties shall not constitute a breach of this Agreement.

(C) Except where the rights of a host state are expressly stated as an exception to the obligations of this
Agreement, the pursuit of these rights shall be understood as embodied within a balance of the rights
and obligations of investors and investments and host states, as set out in this agreement, and consistent with other norms of customary international law.

(B) In accordance with customary international law and other general principles of international law, host
states have the right to take regulatory or other measures to ensure that development in their territory is
consistent with the goals and principles of sustainable development, and with other social and economic policy objectives.

(A) Host states have, in accordance with the general principles of international law, the right to pursue
their own development objectives and priorities.

Article 25: Inherent rights of states

PART 5: HOST STATE RIGHTS
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(C) Host states may make the information provided available to the public in the community where the
investment may be located, subject to the protection of confidential business information and to other
applicable domestic laws.

(B) Host states shall protect confidential business information they receive in this regard.

(A) Host states have the right to seek information from a potential investor or its home state about its corporate governance history and its practices as an investor, including in its home state.

Article 28: Access to investor information

Part 5: Host State Rights

5
insurance programs based on commercial principles;

ii)

technology transfer; and

This Article requires home states to end such procedural or jurisdictional constraints as seen in the forum non conveniens rule,
or similar rules, that impede hearings on the merits of cases relating to investor acts or decisions.

16

any acts complicit in any act described in Paragraph (i), including incitement, aiding and abetting,
conspiracy to commit or authorization of such acts;

ii)
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the offer, promise or giving of any money or gift of any other nature, whether directly or through
intermediaries, to any public official of the host state, for that official or for a third party, in order
that the official or third party act or refrain from acting in relation to the performance of official
duties to achieve any favour in relation to a proposed investment or any licences, permits, contracts
or other rights in relation to an investment; and

i)

(A) All home states shall ensure that:

Article 32: Anti-corruption

16

Home states shall ensure that their legal systems and rules allow for, or do not prevent or unduly restrict,
the bringing of court actions on their merits before domestic courts relating to the civil liability of investors
for damages resulting from alleged acts or decisions made by investors in relation to their investments in
the territory of other Parties.16 The host state laws on liability shall apply to such proceedings.

Article 31: Investor liability in home state

(B) Home states shall, on request, and in a timely manner, provide information relevant to the home state
standards that might apply under like circumstances to the investment proposed by its investor, including but not limited to the home state environmental impact assessment process.

(A) Home states shall, on request, and in a timely manner, provide to a potential host state such information as is requested and available for the purposes of the host state to meet its obligations and perform its duties in relation to an investor or investment under this Agreement and the host state’s
domestic law. Home states shall protect confidential business information in this regard.

Article 30: Information

(B) Home states shall inform host states of the form and extent of available assistance as appropriate for
the type and size of different investments.

vi) periodic trade missions, support for joint business councils and other cooperative efforts to promote sustainable investments.

v)

iv) technical or financial support for environmental and social impact assessments of a potential
investment;

iii) direct financial assistance in support of the investment or of feasibility studies prior to the investment being established;

capacity building with respect to host state agencies and programs on investment promotion and
facilitation;

i)

(A) Home states with the capacity to do so should assist developing and least-developed states in the promotion and facilitation of foreign investment into such states, in particular by their own investors. Such
assistance shall be consistent with the development goals and priorities of the countries in question.
Such assistance may include, inter alia:

Article 29: Assistance and facilitation for foreign investment

PART 6: HOME STATE RIGHTS AND OBLIGATIONS

Part 6: Home State Rights and Obligations
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(C) Home states shall, when possible, provide all available information that might assist a dispute settlement tribunal under this Agreement in determining whether a breach off an anti-corruption obligation
has occurred.

(B) All home states shall ensure that any money or other forms of benefits encompassed in Paragraph (A)
shall not be recoverable or deductible in any fiscal or tax laws or policies.

shall be made criminal offences in the home state and subject to appropriate criminal enforcement and
sanctions. Home states shall make every effort to prosecute such activities in accordance with domestic law.

Part 6: Home State Rights and Obligations

6
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(C) The Parties hereby re-affirm their obligations under international environmental and human rights
agreements to which they are a Party.

(B) In the event of any dispute arising on this issue, the Parties shall seek to resolve such dispute within the
mechanisms of this agreement as a first step.

(A) The Parties agree that the provisions of other international trade agreements to which they are a Party
are consistent with the provisions of this Agreement. The Parties shall seek to interpret such agreements in a mutually supportive manner.

Article 34: Relation to other international agreements

(D) Notwithstanding any of the above, any disputes that have been formally initiated under prior international investment agreements shall be decided in accordance with the rights and obligations of that
agreement.

(C) States Party to this agreement shall ensure that all future investment agreements to which they may
become Party are fully consistent with the present Agreement, particularly with the balance of rights
and obligations it establishes, and the principal features of the dispute settlement system. The
Conference of the Parties may be called upon to assess compliance with this obligation on the request
of a Party.

(B) Where states Party to this agreement have an international investment agreement with a non-Party,
they shall strive to renegotiate those agreements to make them consistent with the present Agreement
or to ensure that all Parties to the other Agreement become a Party to this Agreement.

(A) Upon the home and host states becoming Parties to this Agreement, all pre-existing international
investment agreements to which they are a Party shall, as between such states, be deemed to be terminated by mutual consent and all the rights and obligations due shall be pursuant to this Agreement.
Except as specified in Article 3(F), such termination shall be immediate notwithstanding any expiration
period for the rights of investors or investments under such pre-existing agreements.

Article 33: Relation to other investment agreements and obligations

PART 7: RELATION TO OTHER AGREEMENTS
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providing a contact for assistance in investment promotion and facilitation;

ii)

investigating and seeking to resolve concerns or conflicts raised by individuals or civil society groups
in relation to the conduct of investors or investments concerning their obligations under this
Agreement or the additional responsibilities set out in the Agreement;

adopt Protocols and Annexes to this Agreement;

ii)

ix) adopt interpretative statements concerning the interpretation of this Agreement.

organize the provision of technical assistance to the Parties relating to the implementation of this
Agreement, upon their request, including in the area of development planning and investment
linkages;

have special expertise in the promotion of development and sustainable investments;

such other matters as the members of the Committee or the Conference of the Parties may determine.

iii) ensuring the necessary coordination with the Secretariats of other relevant international bodies;
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iv) entering, under the overall guidance of the Conference of the Parties, into such administrative and
contractual arrangements as may be required for the effective discharge of its functions;

facilitating assistance to the Parties, particularly developing Parties and Parties with economies in
transition, on request, in the implementation of this Agreement;

ii)

vii) establish a procedure for Parties to report on the implementation and effectiveness of the Agreement
at the state level;

viii) appoint such sub-organs or committees as it determines necessary for the proper functioning of
this Agreement, including an Executive Committee of regionally balanced representation to oversee the management and operation of this Agreement between meetings of the Conference of
the Parties, and a review and monitoring body to assist in the monitoring of this Agreement; and

making arrangements for meetings of the Conference of the Parties and its subsidiary bodies and
to provide them with services as required;

i)

(C) The Secretariat shall be an independent body and undertake such tasks as may be directed by the
Conference of the Parties. Such tasks may include:

(B) The Executive Director shall be responsible for appointing and managing an international staff capable
of providing the necessary range of support for the Conference of the Parties and to meet its responsibilities.

(A) A Secretariat to the Agreement is hereby established. The Secretariat shall be headed by an Executive
Director appointed by the Conference of the Parties.

Article 39: Secretariat

The Parties shall establish a financial mechanism with the objective of supporting institutional development
and capacity building in host state developing countries and, in particular, least-developed countries.
Support from this mechanism may be directed at support for the Technical Assistance Committee, investment promotion and facilitation projects, at the monitoring of the effectiveness of this agreement, and for
the establishment and operation of the Legal Assistance Centre.

Article 38: Financial mechanism

The rules of procedure and participation applicable to the Conference of the Parties shall apply, mutatis
mutandis, to this Committee.

v)

iv) promote the transfer of technology through appropriate investments; and

iii) establish and manage a special fund for the provisions of technical assistance;

ii)

i)

A Technical Assistance Committee of the Conference of the Parties is hereby established as a Committee
of the whole. This Committee shall:

Article 37: Technical Assistance Committee

(E) The United Nations and its specialized agencies, the World Trade Organization, the World Bank and its
component agencies, any other inter-governmental organization whose work is impacted by this
Agreement, as well as any state not Party to this Convention, may be represented at meetings of the
Conference of the Parties as observers. Any body or agency, whether national or international, governmental or non-governmental, qualified in matters covered by the Convention, and which has
informed the Secretariat of its wish to be represented at a meeting of the Conference of the Parties as
an observer, may be admitted unless at least two-thirds of the Parties present object. The admission
and participation of observers shall be subject to the rules of procedure adopted by the Conference of
the Parties.

vi) monitor the effectiveness of this Agreement, including undertaking of a three-year review of the
operation and effectiveness of this Agreement and subsequent reviews every three years;

8
Part 8: Institutions

establish qualitative criteria for measuring the effective contribution of investments to host state
development;

v)

iv) promote the development of qualitative standards for sustainable investments;

iii) adopt the instruments or lists required of it in other Articles of this Agreement;

appoint the Executive Director of the Secretariat, and instruct the Secretariat on its functions;

i)

(D) The Conference of the Parties shall perform the tasks assigned by the Agreement and such additional
tasks as it deems appropriate for the fulfillment of the purposes of the Agreement. These tasks shall
include, inter alia:

(C) All Parties shall have an equal voice on the Conference of the Parties. Decisions shall be taken by consensus. Where, after all efforts are exhausted, no consensus is deemed possible by the chair of a meeting, a decision may be taken by three-quarters of the Parties present and voting.

(B) The Conference of the Parties shall adopt at its first meeting rules of procedure and financial rules for
itself and any subsidiary bodies, as well as financial provisions governing the functioning of the
Conference of the Parties and the Secretariat.

(A) The Conference of the Parties will be the governing body of the Agreement. It shall meet within one
year of the Agreement coming into force, and once every year after that.

Article 36: Conference of the Parties

(B) The National Authority shall operate in a visible, accessible, transparent and accountable manner. It
shall receive and consider information, statements of concern or other information from government
officials, non-governmental groups or individuals from the State Party in which it is established, or from
the host state of an investor for which it is the home state.

vii) any other functions the Party incorporates into its work.

vi) reporting on any matters dealt with under Paragraph v; and

v)

iv) handling enquiries in relation to the conduct of investments or investors of the Party;

iii) maintaining statistics about inward and outward investment of the Party;

requesting or transmitting information from or to another Party;

i)

(A) Each Party shall establish a National Authority as a contact point for purposes related to the Agreement.
The functions of the National Authority shall include:

Article 35: National Authority
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collecting and disseminating information on the functioning of this Agreement, including the
implementation of its provisions and the rates of foreign direct investment under the Agreement;

no panelist being from a state of a disputing Party.

ii)

Appellate division members shall be chosen by the Council for a term of seven years. The Council shall
choose a replacement for any member who is incapable of continuing to fulfill their duties for the
remainder of their term. Members may be re-elected one time. For the first period, the Council shall
select new members or re-select existing members, after four years.

21

The Council of the Parties may designate, subject to appropriate arrangements being agreed, the Centre to act as the
Secretariat for the Dispute Settlement Body if it becomes an independent body responsible only to the Council of the Parties.
A minimum standard to be included in the Code of Ethics shall require that no panel division member may be an advocate in
any investment arbitration cases at the same time as being a member of either division, or directly affiliated with other advocates in a similar situation. (Appellate division appointments are full time and in a personal capacity, and hence encompass this
rule by definition.)
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(J) Members of the panel and appellate divisions shall be individuals of high repute with expertise in the
matters covered by this Agreement. Each shall comply with a Code of Ethics that will establish the
highest standards of conduct and ensure the absence of a real or apparent conflict of interest in all
cases.18 No panel or appellate body member may be an advocate in any arbitration cases at the same
time as being a member of either division, or affiliated with other advocates in a similar situation.

(I)

(H) The appellate division shall be composed of nine individuals with recognized expertise in the matters
covered by this Agreement. Appellate body members shall be appointed on a full-time basis and be
free of any real or apparent conflict of interest in any case on which they sit.

(G) Any panelist in a position of real or apparent conflict of interest shall recuse himself or herself from the
panel in question.

(F) The panelists shall be chosen by the Council at its first meeting, with one-third then chosen at each
subsequent meeting. No panelist can serve more than three terms, subject to completing any ongoing
dispute settlement processes in which the panelist is engaged.

no panelist being called to serve more than twice before all other panelists have served at least
once; and

i)

(E) There shall be a standing body of 35 panelists from which all panel members shall be drawn. The
Director of the Council shall appoint all panelists on disputes on a lottery basis, and subject to:

(D) The Council shall oversee the operation of the Dispute Settlement Body. It shall be responsible for
ensuring the smooth operation of the dispute settlement processes as a whole. The Council may not
interfere in any individual disputes between Parties or between an investor or investment and a Party.

(C) The Council of the Parties shall establish a Secretariat to assist the Dispute Settlement Body in its operation and the panel and appellate divisions in the management of their cases. The Secretariat shall be
headed by a Director.17 This dispute settlement Secretariat shall be independent of any other body
established by this Agreement.

(B) The Dispute Settlement Body shall be composed of a Council of the Parties open to all Parties, a panel
division and an appellate division.

(A) A Dispute Settlement Body (DSB) is hereby established to manage the dispute settlement processes
under this Agreement.

Article 40: Dispute Settlement Body

viii) performing the tasks necessary to assist in preparing for the first meeting of the Conference of the
Parties.

vii) performing the other Secretariat functions specified in this Convention and such other functions
as may be determined by the Conference of the Parties; and

vi) establishing a list of qualified mediators to assist Parties, investors and investments in resolving
potential disputes;

v)

Part 8: Institutions

8
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(E) The Legal Assistance Centre shall disclose all sources of funds. It may receive funds from states Party,
other States, international organizations and non-governmental organizations as long as the receipt of
such funds is public and does not compromise the integrity of the Centre.

(D) The Legal Assistance Centre shall report to the Conference of the Parties on a yearly basis concerning
its financing and a summary of its activities.

(C) The Centre may also assist in capacity building on legal issues raised in this Agreement in developing
countries, or for the implementation of the Agreement under domestic law and policy.

(B) This Centre shall be independent of the Secretariat and function as a self-directed body. Its legal advice
shall be confidential and subject to the same standards of lawyer-client protection and service as a private law firm.

(A) A Legal Assistance Centre to assist developing country Parties, and especially least-developed states, in
responding to claims by an investor or in initiating procedures permitted under this Agreement against
investors, shall be established.

Article 41: Legal Assistance Centre

Part 8: Institutions
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(B) A dispute between an investor or investment and a host state may not be commenced until domestic
remedies are exhausted in relation to the underlying issues pleaded in relation to a breach of the
Agreement.

(D) Where no alternative means of dispute settlement are agreed upon, Parties, investors or investments,
as the case requires, shall seek the assistance of a mediator to resolve disputes during the cooling-off
period required under this Agreement between notification of a potential dispute and the initiation of
dispute settlement proceedings. The potential disputants shall use a mediator from the list established
by the Secretariat for this purpose, or another one of their joint choosing. Recourse to mediation does
alter the minimum cooling-off period.

23

Panels and the appellate division shall establish their own ad hoc procedure, in keeping with good international practice, in the
event of an action under this Article prior to the Council adopting a procedure.
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(B) A special expedited process shall be established by the Council to ensure that a panel decision shall be
rendered within six months of an arbitration being initiated. The appellate division shall decide any
appeal on this issue within 90 days of its submission to them.19

(A) In the event of a dispute between a Party and an investor or investment relating to the abrogation of
said investor’s or investment’s rights under Article 18 of this Agreement, and such dispute has not been
resolved pursuant to good faith efforts in accordance with Article 42, a Party may initiate an arbitration in accordance with the rules in this Agreement, including Annex A of this Agreement, applying
them mutatis mutandis to the context of a state-investor/investment dispute.

Article 44: Procedure for abrogation of investor/investment rights

(B) Such a dispute shall, unless otherwise resolved, proceed to a panel, and may, at the discretion of a disputing Party, subsequently be taken to the appellate division.

(A) In the event of a dispute between two or more Parties as to the application or interpretation of this
Agreement, and such dispute has not been resolved pursuant to good faith efforts in accordance with
Article 42, a Party may initiate an arbitration in accordance with the rules in this Agreement, including
Annex A of this Agreement, applying them mutatis mutandis to the context of a state-state dispute.

Article 43: State-state disputes

(F) The Parties may also establish regionally-based mediation centres to facilitate the resolution of disputes
between Parties and investors or investments, taking into account regional customs and traditions.
Mediators officially appointed to such centres shall be incorporated into the Secretariat list.

(E) If no mediator is chosen by the disputing parties prior to three months before the expiration of the cooling-off period, the Director of the Council shall appoint a mediator from the Secretariat list who is not a
national of a State Party or the investor. The appointment shall be binding on the disputing parties.

(A) In the event of a dispute between an investor or investment and a host State Party as to the application or interpretation of this Agreement, and such dispute has not been resolved pursuant to good faith
efforts in accordance with Article 42, the investment or investor may initiate an arbitration in accordance with the rules in this Agreement, including in Annex A, applying them mutatis mutandis to the
context of an investor/investment-state dispute.

The Parties recognize that different processes do take different amounts of time. Thus, the key determinant should be that the
procedures are moving forward in a time that is consistent with good practice and the normally anticipated timeframe for that
type of procedure in the host state, and that no undue burdens or impediments are being placed on the proceedings.
Panels shall establish their own ad hoc procedure, in keeping with good international practice, in the event of an action under
this Paragraph prior to the Council adopting a procedure.
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Parties shall adopt such domestic rules as are required to make final awards enforceable in domestic legal
proceedings in their states.

Article 47: Enforceability of final awards

(D) A panel or appellate tribunal shall be open to the receipt of amicus curiae submissions in accordance
with the process set out in Annex A.

(C) A panel or appellate tribunal may take such steps as are necessary, by exception, to protect confidential business information in written form or at oral hearings.

(B) Procedural and substantive oral hearings shall be open to the public.

(A) All documents relating to a notice of intention to arbitrate, the settlement of any dispute pursuant to
Article 42, the initiation of a panel or appeal, or the pleadings, evidence and decisions in them, shall
be available to the public through an Internet site.

Article 46: Transparency of proceedings

21

20

(E) Use of the investor-state process by an investor is subject to Article 18.

(D) Where a dispute under this Article proceeds to a panel, the decision may, at the discretion of a disputing Party, subsequently be taken to the appellate division.

(C) Where such remedies are unavailable due to the subject of the dispute or a demonstrable lack of independence or timeliness of the judicial or administrative processes20 implicated in the matter in the host
state, an investor may plead this in an application before a panel as a preliminary matter. The decision
of a panel on this issue shall be final. This panel shall be chosen in accordance with Article 40. The
Council shall establish procedures for such a pleading at its first meeting.21

Article 45: Investor/investment-state disputes

(E) The decision of the panel or appellate division on the abrogation of rights may be permanent or for any
period over a minimum of three years it determines is appropriate, or may provide a minimum period after
which the investment or investor(s) may apply for reinstatement of its rights.

(D) A dispute under this Article may, at the discretion of a disputing party, be appealed to the appellate
division.

(C) The panel or appellate division may, if requested, issue an interim order suspending the rights of the
investor(s) or investment for the duration of the process, so long as any period of limitations that may
impact the ability of the investor or investment to initiate a dispute is subsequently extended by the
length of any such suspension if necessary.

(C) The Parties shall seek to resolve potential disputes through amicable means, both prior to and during
the cooling-off period. Investors and investments shall similarly seek to resolve potential disputes with
host states, and host states with their investors and investments, in an amicable manner, prior to and
during the cooling-off period. The use of good offices, conciliation, mediation or any other agreed dispute resolution process may be applied.

9
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(B) For the purposes of this Agreement, there shall be a minimum six-month cooling-off period between the
date of a notice of intention to initiate a dispute settlement process under this Agreement, and the date
a Party, investment or investor, as the case may be, may formally initiate a dispute.

(A) In the event a dispute arises between the Parties, between a State Party and an investment or investor,
or between an investment or investor and a host state, the Party wishing to raise the dispute shall issue
a notice of intention to initiate an arbitration under this Agreement to the other potential disputing
Party or Parties.

Article 42: Prevention of disputes and mediation

PART 9: DISPUTE PREVENTION AND SETTLEMENT
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(D) A decision by the appellate division on an interpretation of this Agreement shall be binding on subsequent panels and appellate tribunals, unless it is made inapplicable by virtue of an Interpretive
Statement relating to the Agreement adopted by the Conference of the Parties, or an amendment to
the Agreement.

(C) An Interpretive Statement adopted by the Conference of the Parties declaring its interpretation of a
provision of this Agreement shall be binding upon any tribunal established under this Agreement, and
any award must be consistent with such a Statement.

(B) The Interpretive Notes of the Parties attached to this Agreement shall be binding upon any tribunal
established under this Agreement, and any award must be consistent with such Notes.

(A) When a claim is submitted to a panel or an appeal tribunal, it shall be decided in accordance with this
Agreement, national law of the host state, and the general principles of international law.

Article 48: Governing law in disputes

Part 9: Dispute Prevention and Settlement

9
to preclude a Party from applying measures that it considers necessary for the fulfillment of its obligations under the United Nations Charter with respect to the maintenance or restoration of international peace or security, or the protection of its own essential security interests.

ii)

to a non-conforming provision of any existing taxation measure;

in the case of a most-favoured-nation obligation, with respect to an advantage accorded by a Party
pursuant to a tax convention;

to the adoption or enforcement of any taxation measure aimed at ensuring the equitable or effective imposition or collection of taxes (as permitted by Article XIV(d) of GATS); or
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(D) Article 8 shall apply to a taxation measure alleged to be an expropriation. However, no investor may
invoke Article 8 as the basis of a claim where it has been determined pursuant to this Paragraph that the
measure is not an expropriation. An investor that seeks to invoke Article 8 with respect to a taxation
measure must refer to the Executive Director of the Secretariat at the time that it gives its notice of intention to arbitrate under Article 42 the issue of whether that taxation measure involves an expropriation.
The Executive Director shall ask the competent authorities of the host state and home state whether they
do not agree to consider the issue or, having agreed to consider it, fail to agree that the measure is not
an expropriation within a period of six months of such referral, in which case the investor may submit its
claim to arbitration, if the other conditions of Article 45 have been fulfilled as well.

vi) to a provision that conditions the receipt, or continued receipt, of an advantage relating to the contributions to, or income of, pension trusts or pension plans on a requirement that the Party maintain continuous jurisdiction over the pension trust or pension plan.

v)

iv) to an amendment to a non-conforming provision of any existing taxation measure to the extent
that the amendment does not decrease its conformity, at the time of the amendment, with any of
those Articles;

iii) to the continuation or prompt renewal of a non-conforming provision of any existing taxation
measure;

ii)

i)

(C) National treatment and most-favoured-nation treatment shall apply to all taxation measures, other
than those on income, capital gains or on the taxable capital of corporations, taxes on estates, inheritances, gifts, and generation-skipping transfers, except that nothing in those Articles shall apply:

(B) Nothing in this Agreement shall affect the rights and obligations of either Party under any tax convention. In the event of any inconsistency between this Agreement and any such convention, that convention shall prevail to the extent of the inconsistency. In the case of a tax convention between the
Parties, the competent authorities under that convention shall have sole responsibility for determining
whether any inconsistency exists between this Agreement and that convention.

(A) Except as set out in this Article, nothing in this Agreement shall apply to taxation measures.

Article 50: Rules for taxation measures

to require a Party to furnish or allow access to any information the disclosure of which it determines to be contrary to its essential security interests; or

i)

Nothing in this Agreement shall be construed:

Article 49: National security

PART 10: GENERAL EXCEPTIONS

Part 10: General Exceptions

10

276

IISD Model International Agreement on Investment for Sustainable Development

27

(B) State Parties may take such measures as are necessary to avoid or abate a balance of payments emergency. Such measures shall be kept in force for as short as possible to address the emergency situation.
Such measures shall not be subject to this Agreement.

(A) The provisions of this Agreement, except Article 8, do not apply to any law or other measure of a host
state the purpose of which is to promote the achievement of equality in its territory, or designed to
protect or advance persons, or categories of persons, disadvantaged by long-term historic discrimination in its territory, provided that such law or other measure is compatible with the requirements of
Article 19.

Article 51: General reservations and exceptions

Part 10: General Exceptions
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The Depositary of this Agreement shall be the Secretary-General of the United Nations.

Article 59: Depositary

The English language text of this Agreement shall be its authentic language.

Article 58: Authentic texts

28

(B) Notwithstanding Paragraph (A), the rights and obligations of investors and investments and host and
home states in relation to that investment or investor, where an investment is substantially in progress
of being established or has been established shall survive for a period of five years from such a withdrawal. The five-year period shall be extended to the full period of any investment contract, agreement
or authorization if one is in existence at the time of the withdrawal.

(A) Any Party may withdraw from this Agreement by written notification to the other Parties. This
Agreement shall expire for that Party 180 days after the date of such notification.

Article 57: Withdrawal

This Agreement shall enter into force 90 days after the receipt by the depository of the 40th instrument of
ratification or accession to this Agreement.

Article 56: Entry into force

The Parties may, at a Conference of the Parties, adopt a Protocol to this Agreement.

Article 55: Protocols

(B) The national lists in Annex E may be amended by each Party at their discretion.

(A) The Annexes and footnotes to this Agreement constitute an integral part of this Agreement.

Article 54: Annexes, Appendices and Notes

(B) When so agreed, and approved in accordance with the applicable legal procedures of each Party, and
the provisions on entry into force with the amendment, a modification or addition shall constitute an
integral part of this Agreement for those Parties that become Party to the amendment.

(A) The Parties may agree on any modification of, or addition to, this Agreement, through the Conference
of the Parties.

Article 53: Amendment

Where appropriate, the Parties shall cooperate in the negotiation of regional cooperation agreements on
matters covered by this agreement, and the development of regional capacity in this field.

Article 52: Regional cooperation

PART 11: FINAL PROVISIONS

Part 11: Final Provisions
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the investment, on its own behalf, may submit to arbitration under this Agreement a claim that
the respondent host State has breached an obligation under this Agreement and that the investment has incurred loss or damage by reason of, or arising out of, that breach;

a State Party may submit a claim to arbitration under this Agreement as claimant against another
State party; and

the name and address of the claimant and its legal representative and, where a claim is submitted
on behalf of an investment, the name, address and place of incorporation of the investment;

the legal and factual basis for each claim; and
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(5) A claim shall be deemed submitted to arbitration when the claimant’s Notice of Arbitration is submitted
to the Secretariat of the Dispute Settlement Body and to the respondent at its designated place of business or to its National Authority. The Council may establish a specific form for this purpose and make it
available through the internet and other means, and through the National Authorities. The Notice of
Arbitration shall include, at a minimum, the information required in Paragraph (3).

(4) Provided that at least six months have elapsed since the events giving rise to the claim, and all other
pre-conditions for such a dispute as required by the Agreement have been fulfilled, a claimant may formally submit a Notice of Arbitration to the Dispute Settlement Body, panel division, established by this
Agreement.

The Council may establish a specific form for this purpose and make it available through the Internet and
other means, and through the National Authorities.

d) the relief sought and, where appropriate, the approximate amount of damages claimed.

c)

b) for each claim, the provision(s) of this Agreement alleged to have been breached and any other
relevant provisions;

a)

(3) At least 180 days before submitting any claim to arbitration, a potential claimant shall deliver to the
potential respondent a written notice of its intention to submit the claim to arbitration (“notice of
intention”). The notice shall specify:

(2) For greater certainty, an investor or investment claimant may submit to arbitration a claim referred to
in Paragraph (1) that the respondent has breached an obligation through the actions of a designated
monopoly or a state enterprise exercising delegated government authority.

d) a State Party may submit a claim to arbitration as claimant against an investor or investment.

c)

b) the investor, on its own or on behalf of the investment if it is the controlling investor, may submit
to arbitration under this Agreement a claim that the respondent has breached an obligation under
this Agreement, and that the claimant has incurred loss or damage by reason of, or arising out of,
that breach;

a)

(1) In the event that a disputing party considers that a dispute cannot be settled by alternative means, and
all other pre-conditions for such a dispute as required by the Agreement have been fulfilled:

Article 2: Submission of a claim to arbitration

In the event of a dispute under this Agreement, the claimant (investor/investment/State Party) and the
respondent (investor/investment/State Party) shall seek to resolve the dispute in accordance with Article 42.
The claimant and respondent constitute the disputing parties.

Article 1: Consultation and negotiation

ANNEX A: INVESTOR-STATE DISPUTE SETTLEMENT

Annexes

Such objection shall be submitted to the tribunal as soon as possible after the tribunal is constituted,
and in no event later than the date the tribunal fixes for the respondent to submit its first countermemorial.
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b) On receipt of an objection under this Paragraph, the tribunal shall suspend any proceedings on the
merits, establish a schedule for considering the objection consistent with any schedule it has estab-

a)

(3) Without prejudice to a tribunal’s authority to address other objections as a preliminary question, such
as an objection that a dispute is not within a tribunal’s competence, a tribunal shall address and decide
as a preliminary question any objection by the respondent that, as a matter of law, a claim submitted
is not a claim for which an award in favor of the claimant may be made. This includes an objection pursuant to Article 18(1) of the Agreement.

(2) Any non-disputing party may make oral and written submissions to the tribunal regarding the interpretation of this Agreement.

(1) Unless otherwise agreed, the place of arbitration shall be at the Secretariat to the Dispute Settlement
Body or a regional affiliate in the region of the disputing party. The disputing parties may agree on another place of arbitration within 30 days of the notice of arbitration being filed.

Article 7: Conduct of the arbitration

(3) A disputing party may contest the nomination of an arbitrator for good cause, including real or apparent conflict of interest. Any challenges shall be decided by the remaining two designated arbitrators.
Such a challenge must be brought as soon as practicable after information leading to the challenge is
made known to the challenging party.

(2) A panel shall be composed of three members, with one designated as President of the panel.

(1) The Director shall, within 30 days of the filing of a notice of arbitration, appoint the panel members
from the standing roster of panelists. No panel member shall be from the host or home state.

Article 6: Selection of arbitrators

(2) No claim may be submitted to arbitration by an investor or investment unless the claimant has demonstrated that the requirement for the exhaustion of local remedies has been complied with or the
claimant has been granted a request to a panel for a finding that it is not in a viable position to exhaust
local remedies. In the event of the latter case, the Notice of Arbitration shall be accompanied by an
express written waiver of any such rights conditional on the initiation of an arbitration.

(1) No claim may be submitted to arbitration if more than three years have elapsed from the date on which
the claimant first acquired, or should have first acquired, knowledge of the breach alleged in the Notice
of Arbitration. This Article does not apply in the case of Article 13 of this Agreement.

Article 5: Conditions and limitations on consent of each Party

Each State Party consents to the submission of a claim to arbitration under this Agreement in accordance
with its provisions. Each investor and investment, by virtue of establishing or continuing to operate or own
an investment subject to this Agreement, consents to the submission of a claim to arbitration under this
Agreement.

Article 4: Consent of each Party to arbitration

The Council of the Dispute Settlement Body shall establish Rules of Arbitration consistent with the provisions
of this Agreement. Until the adoption of such Rules, the Rules of Arbitration of the Centre in effect on the
date the claim or claims were submitted to arbitration under this Agreement, shall govern the arbitration
except to the extent modified by this Agreement, irrespective of whether the host and home states are parties to the ICSID Convention.

Article 3: Rules of Arbitration
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In deciding an objection under this Paragraph, the tribunal shall assume to be true claimant’s factual allegations in support of any claim in the notice of arbitration, except in so far as it may relate
to a breach of Article 13 issue. The tribunal may also consider any relevant facts not in dispute.

the notice of intention;
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(1) Subject to Paragraphs (2) and (4), the claimant and respondent shall, after sending the following documents to the other disputing party, promptly transmit them to the Secretariat of the Dispute
Settlement Body which shall make them available to the public, including by Internet:

Article 9: Transparency of arbitral proceedings

(4) Amicus curiae submissions may relate to any matter covered by this Agreement.

(3) The Council may establish and make available to the public a standard form for applying for status as
amicus curiae. This may include specific criteria which will help guide a tribunal in determining whether
to accept a submission in any given instance.

(2) The submissions shall be provided in English or in the principal language of the host state, and shall
identify the submitter and any Party, other government, person, or organization, other than the submitter, that has provided, or will provide, any financial or other assistance in preparing the submission.

(1) The tribunal shall have the authority to accept and consider amicus curiae submissions from a person
or entity that is not a disputing party (the “submitter”).

Article 8: Amicus curiae

(8) A tribunal may order an interim measure of protection to preserve the rights of a disputing party, or to
ensure that the tribunal’s jurisdiction is made fully effective, including an order to preserve evidence in
the possession or control of a disputing party or to protect the tribunal’s jurisdiction. A tribunal may
not order attachment or enjoin the application of a measure alleged to constitute a breach of the relevant parts of this Agreement. The protection of the public welfare and public interests shall be considered when any interim measures are requested.

(7) A respondent may not assert as a defense, counterclaim, right of set-off, or for any other reason that
the claimant has received or will receive indemnification or other compensation for all or part of the
alleged damages pursuant to an insurance or guarantee contract.

(6) When it decides a respondent’s objection under Paragraph (3) or (4), the tribunal may, if warranted,
award to the prevailing disputing party reasonable costs and attorneys’ fees incurred in submitting or
opposing the objection. In determining whether such an award is warranted, the tribunal shall consider inter alia whether either the claimant’s claim or the respondent’s objection was frivolous, and shall
provide the disputing parties a reasonable opportunity to comment.

(5) A claim to loss of jurisdiction due to a breach of Article 13 shall be decided by the tribunal on the basis
of a balance of probabilities on the facts adduced in evidence before it. A tribunal does not have to
wait for a determination by a domestic court in the host or home state.

(4) In the event that the respondent so requests within 45 days after the tribunal is constituted, the tribunal
shall decide on an expedited basis an objection under Paragraph (3) or any objection that the dispute
is not within the tribunal’s competence. The tribunal shall suspend any proceedings on the merits and
issue a decision or award on the objection(s), stating the grounds therefore, no later than 150 days
after the date of the request. However, if a disputing party requests a hearing, the tribunal may take
an additional 30 days to issue the decision or award. Regardless of whether a hearing is requested, a
tribunal may, on a showing of extraordinary cause, delay issuing its decision or award by an additional
brief period of time, which may not exceed 30 days.

d) The respondent does not waive any objection as to competence or any argument on the merits
merely because the respondent did or did not raise an objection under this Paragraph or make use
of the expedited procedure set out in the following Paragraph.

c)

lished for considering any other preliminary question, and issue a decision or award on the objection, stating the grounds therefore.

Annexes
the notice of arbitration;

all orders, awards, and decisions of the tribunal.

f)

subject to Sub-paragraph (d), neither the disputing parties nor the tribunal shall disclose to the
non-disputing party or to the public any confidential business information or information that is
privileged or otherwise protected from disclosure under a Party’s law where the disputing party
that provided the information clearly designates it in accordance with Sub-paragraph (b);

a disputing party shall, at the same time that it submits a document containing information
claimed to be confidential business information or information that is privileged or otherwise protected from disclosure under a Party’s law, submit a redacted version of the document that does not
contain the information. Only the redacted version shall be provided to the non-disputing party and
made public in accordance with Paragraph (1); and

agree to resubmit complete and redacted documents with corrected designations in accordance with the tribunal’s determination and Sub-paragraph (c).

ii)
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(1) Where a respondent asserts as a defense that the measure alleged to be a breach is within the scope
of an excluded sector in Annex C or is a non-conforming measure set out in Annex D, the tribunal shall,
on request of a State Party that is a disputing party request the interpretation of the home and host

Article 10: Interpretation of Annexes

(5) Nothing in this Agreement authorizes a respondent to withhold from the public information required
to be disclosed by its laws.

In either case, the other disputing party shall, whenever necessary, resubmit complete and redacted
documents which either remove the information withdrawn under Sub-paragraph (d)(i) by the disputing party that first submitted the information or redesignate the information consistent with
the designation under Sub-paragraph (d)(ii) of the disputing party that first submitted the information.

withdraw all or part of its submission containing such information; or

i)

d) the tribunal shall decide any objection regarding the designation of information claimed to be confidential business information or information that is privileged or otherwise protected from disclosure under a Party’s law. If the tribunal determines that such information was not properly designated, the disputing party that submitted the information may:

c)

b) any disputing party claiming that certain information constitutes confidential business information
or information that is privileged or otherwise protected from disclosure under a Party’s law shall
clearly designate the information at the time it is submitted to the tribunal;

a)

(4) Confidential business information or information that is privileged or otherwise protected from disclosure under a Party’s law shall, if such information is submitted to the tribunal, be protected from disclosure in accordance with the following procedures:

(3) Nothing in this section requires a respondent to disclose confidential business information or information that is privileged or otherwise protected from disclosure under a Party’s law or to furnish or allow
access to information that it may withhold in accordance with this Agreement.

(2) The tribunal shall conduct all hearings open to the public and shall determine, in consultation with the
disputing parties and the dispute settlement Secretariat the appropriate logistical arrangements.
However, any disputing party that intends to use information designated as confidential business information or information that is privileged or otherwise protected from disclosure under a party’s law in
a hearing shall so advise the tribunal. The tribunal shall make appropriate arrangements to protect the
information from disclosure.

minutes or transcripts of hearings of the tribunal, where available; and

e)

d) pleadings, memorials and briefs submitted to the tribunal by a disputing party and any written submissions submitted pursuant to this Annex or the Rules of Arbitration;

c)

b) any settlement agreement resulting from alternative dispute resolution processes;
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the names and addresses of all the disputing parties sought to be covered by the order;

the grounds on which the order is sought.

assume jurisdiction over, and hear and determine together, all or part of the claims;

instruct a tribunal previously established to assume jurisdiction over, and hear and determine
together, all or part of the claims, provided that that tribunal shall decide whether any prior hearing
shall be repeated.

the name and address of the claimant;

the grounds on which the order is sought.
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(6) On application of a disputing party, a tribunal established under this Article, pending its decision under
Paragraph (4), may order that the proceedings of another tribunal be stayed, unless the latter tribunal
has already adjourned its proceedings.

c)

b) the nature of the order sought; and

a)

(5) Where a tribunal has been established under this Article, a claimant that has submitted a claim to arbitration and that has not been named in a request made under Paragraph (2) may make a written
request to the tribunal that it be included in any order made under Paragraph (4), and shall specify in
the request:

c)

b) assume jurisdiction over, and hear and determine one or more of the claims, the determination of
which it believes would assist in the resolution of the others; or

a)

(4) Where a tribunal established under this Article is satisfied that two or more claims that have been submitted to arbitration have a question of law or fact in common, and arise out of the same events or
circumstances, the tribunal may, in the interest of fair and efficient resolution of the claims, and after
hearing the disputing parties, by order:

(3) Unless the Director finds within 30 days after receiving a request under Paragraph (2) that the request
is manifestly unfounded, a separate tribunal shall be established under this Article by the Director solely
to consider the issue of consolidation.

c)

b) the nature of the order sought; and

a)

(2) A disputing party that seeks a consolidation order under this Article shall deliver, in writing, a request
to the Director and to all the disputing parties sought to be covered by the order and shall specify in
the request:

(1) Where two or more claims have been submitted separately to arbitration under this Agreement and
the claims have a question of law or fact in common and arise out of the same events or circumstances,
any disputing party may seek a consolidation order.

Article 12: Consolidation

restitution of property from a State Party, in which case the award shall provide that the respondent may pay monetary damages and any applicable interest in lieu of restitution.

an award of restitution of property shall provide that restitution be made to the investment; and

90 days have elapsed from the date the award was rendered and no disputing party has commenced
a proceeding to appeal the award; or
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(5) The decision on appeal shall be final and binding and not subject to further appeal or judicial review.
A panel decision not taken to appeal shall have the same final and binding status.

(4) The Council of the Dispute Settlement Body shall establish, at it first meeting, the timelines for the
appellate process.

(3) The appeal must be filed within 60 days of the decision being appealed.

(2) The appellate process shall apply, mutatis mutandis, the rules of procedure for the panel division, subject to such mediations as required by this Agreement.

(1) A disputing investor/investment or party may appeal, within 60 days, a panel decision on the basis of
an error of law or a material and manifest error of fact. Such appeals shall proceed in accordance with
Annex A. No other appeal or arbitration review process shall be applicable to arbitrations under this
Agreement.

Article 14: Appellate process

(7) Each Party shall provide for the enforcement of an award in its territory and make the appropriate legal
proceedings available for this purpose.

b) the appellate division has rejected an appeal.

a)

(6) A disputing party may not seek enforcement of a final award until:

(5) Subject to Paragraph (6) and the applicable appeal procedure, a disputing party shall abide by and comply with an award without delay.

(4) An award made by a panel tribunal shall have no binding force except between the disputing parties
and in respect of the particular case.

(3) A tribunal may not award punitive damages.

b) an award of monetary damages and any applicable interest shall provide that the sum be paid to
the investment.

a)

(2) Subject to Paragraph (1), where a claim is submitted to arbitration on behalf of an investment:

A tribunal may also award costs and attorneys’ fees in accordance with the applicable arbitration rules.

c)

b) monetary damages and any applicable interest against a State Party; and

Article 11: Expert reports

the specific remedies allowed for in Articles 18 and 44 of this Agreement in relation to an investor
or investment;

a)

A tribunal, at the request of a disputing party or on its own initiative, may appoint one or more experts to
report to it in writing on any factual issue concerning environmental, health, safety or other matters raised
in a proceeding. The tribunal shall consider any terms or conditions relating to such appointments that the
disputing parties may suggest.

Annexes
(1) Where a tribunal makes a final award against a respondent, the tribunal may award, separately or in
combination, only:

Article 13: Awards

(2) A decision issued under Paragraph (A) shall be binding on the tribunal, and any award must be consistent with that decision. If the home and host state fails to issue such a decision within 60 days, the
tribunal shall decide the issue.

state on the issue. The home and host state shall submit in writing any decision declaring its interpretation under this Article the tribunal within 60 days of delivery of the request.
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This list would be part of the end result of a negotiation.

This list of National Authority contact points for all State Parties would be relevant for dispute
settlement purposes, exchange of information and all other matters necessary for the operation of
the Agreement.

The list is to be developed by submission from each Party, to the Secretariat.

ANNEX C: National lists of excluded sectors from
coverage of all or part of the Agreement

36
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ANNEX B: List of National Authority contact points
for all State Parties
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This list would initially be developed during the negotiations, but is subject to unilateral changes
by each State Party.

This list would be part of the end result of a negotiation.
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ANNEX E: National list of sectors subject to
establishment rights of foreign investors under
domestic law

Annexes

ANNEX D: National list of grandfathered
non-complying measures, from all or part of
the Agreement
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Other?

•

Ethical advertising

Avoidance of abuse of market dominant positions and use of anti-competitive practices

Other?

•

•

•
•

Regulatory compliance systems

Board of directors integrity and independence

Transparent reporting and accounting

Risk management strategies

Protection and respect of intellectual property

Protection of whistle-blowers

Other?

•

•

•

•

•

•

•
•

Equal opportunity

Fair wages and conditions

Reasonable disciplinary practices

Reasonable working hours and conditions

Protection of individual privacy

Fair, non-discriminatory dispute and issue resolution mechanisms

Other?

•

•

•

•

•

•

•

Design for recycling/re-use

Energy efficiency

Non-hazardous materials and manufacturing processes

Minimization of environmental impacts

Product recycling

Product disposal/waste management

Safe working practices

Safe working environment

Occupational hygiene

Control of hazardous substances and dangerous goods

•

•

•

•

•

•

•

•

•
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Product stewardship

•

Other?

SR reporting

Organizational accountability

Philanthropy

40
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•

•

•

Employment and Industrial Relations:

•

Other?

Stakeholder consultation/communication

Protection of traditional knowledge

Protection of flora, fauna and cultural heritage

Waste and discharge management

Energy reduction

Sustainable production

Good Corporate Citizenship:

•

•

•

•

•

•

Corporate Governance:

Production and Product-related Issues:

Other?

Avoidance of price fixing

Non-collusive tendering

Ethical purchasing

Environment Protection/Sustainability:

•

•

Fair trading practices

•

•
•
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Fair workers’ compensation, rehabilitation and return-to-work programs

•
Business Relationships:

Emergency preparedness

•

Trade Practices:

This indicative list of issues of concern should be understood, for present purposes, as a very preliminary list for further development.

ANNEX F: Indicative list of corporate social
responsibility issues
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I.

GLOSSARY
(a) Brandes: Brandes Investment Partners, LP or the Claimant.
(b) ICSID Convention: Convention on the Settlement of Investment Disputes between States
and Nationals of Other States.
(c) LPPI: Decree No. 356 with rank and force of Law on the Promotion and Protection of
Investments, published on 22 October, 1999 in the Official Gazette of the Bolivarian
Republic of Venezuela, No. 5,390.
(d) Memorial on Objections: Memorial of the Bolivarian Republic of Venezuela on
Objections to Jurisdiction dated 15 April, 2009.
(e) Counter-Memorial:

Counter-Memorial

of

Brandes

Relating

to

Respondent’s

Jurisdictional Objection dated 30 June, 2009.
(f) Rejoinder: Rejoinder of Brandes Relating to Respondent’s Jurisdictional Objections
dated 15 October, 2009.
(g) Reply: Reply Memorial of the Bolivarian Republic of Venezuela on Objections to
Jurisdiction dated 1 September, 2009.
(h) Claimant’s

Post-Hearing

Memorial:

Claimant’s

Post-Hearing

Brief

Regarding

Respondent’s Jurisdictional Objections dated 15 December, 2010.
(i) Respondent’s Post-Hearing Memorial: Post-Hearing Brief on Objections to Jurisdiction
of the Bolivarian Republic of Venezuela dated 15 December, 2010.
(j) Venezuela: The Bolivarian Republic of Venezuela or the Respondent.
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II.
1.

PROCEDURAL HISTORY
On 14 February, 2008, Brandes Investment Partners, LP, a United States registered

investment adviser, filed with the International Centre for Settlement of Investment Disputes
(“ICSID” or “the Centre”) a Request for Arbitration (the “Request”) against the Bolivarian
Republic of Venezuela. On 24 March, 2008, the Centre registered the Request.
2.

The Claimant is represented in this proceeding by the law firm of Milbank, Tweed,

Hadley & McCloy LLP in Washington, DC. Since 22 February, 2008, the Respondent has been
represented in this proceeding by the law firm of Curtis, Mallet-Prevost, Colt & Mosle LLP in
New York and SC in Mexico City.
3.

By letter of 28 March, 2008, the Claimant appointed Professor Dr. Karl-Heinz

Böckstiegel, a German national, as arbitrator.
4.

By letter of 14 May, 2008, the Respondent appointed Professor Brigitte Stern, a French

national, as arbitrator.
5.

As the Tribunal was not constituted within 90 days of registration of the Request, by

letter of 12 September, 2008, the Claimant requested the appointment of the third presiding
arbitrator by the Chairman of the ICSID Administrative Council, as provided for under Article
38 of the ICSID Convention and Rule 4 of the Rules of Procedure for Arbitration Proceedings
(“ICSID Arbitration Rules”). On 5 December, 2008, the Chairman of the ICSID Administrative
Council appointed Dr. Robert Briner, a national of Switzerland, as President of the Tribunal.
6.

All of the arbitrators having accepted their appointments, the Tribunal was constituted on

8 December, 2008. Ms. Katia Yannaca-Small, Senior Counsel at ICSID, was appointed as
Secretary of the Tribunal.
7.

On 15 December, 2008, having consulted with the Parties and the Centre, the Tribunal

scheduled the first session of the Tribunal to take place on 29 January, 2009, at the World Bank’s
Paris Conference Center.

On the same date, the Secretary of the Tribunal circulated a

provisional agenda to the Parties, who were invited to confer and to advise the Tribunal, by no
later than 16 January, 2009, of any points on the provisional agenda about which they were able
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to reach agreement. The Parties were also invited to notify the Tribunal of any other items that
they wished to see included in the agenda. By joint submission of 16 January, 2009b the Parties
communicated to the Tribunal their positions and views on the items of the provisional agenda.
8.

On 19 December, 2008, the Respondent filed its Objections Pursuant to Rule 41(5) of the

ICSID Arbitration Rules.
9.

On 12 January, 2009, the Claimant submitted its Response to Respondent’s Preliminary

Objections of 19 December, 2008.
10.

The first session of the Tribunal and the hearing on the Respondent’s Preliminary

Objections were held on 29 January, 2009, at the World Bank’s Paris Conference Center.
Present at the session were:
Members of the Tribunal
Dr. Robert Briner, President
Prof. Dr. Karl-Heinz Böckstiegel, Arbitrator
Prof. Brigitte Stern, Arbitrator
ICSID Secretariat
Mrs. Katia Yannaca-Small, Secretary of the Tribunal
Representing the Claimant
Mr. Michael D. Nolan, Milbank, Tweed, Hadley, & McCloy LLP
Mr. Frédéric Sourgens, Milbank, Tweed, Hadley, & McCloy LLP
Representing the Respondent
Mr. George Kahale, III, Curtis Mallet-Prevost, Colt & Mosle LLP
Mr. Mark H. O’Donoghue, Curtis Mallet-Prevost, Colt & Mosle LLP
Ms. Gabriela Álvarez Ávila, Curtis Mallet-Prevost, Colt & Mosle SC
Mr. Carlos Arvelaiz, General Counsel of the Ministry of Telecommunications and
Information Technology, Bolivarian Republic of Venezuela
Ms. Alejandra Hidalgo, Ministry of Telecommunications and Information Technology,
Bolivarian Republic of Venezuela
11.

Paragraph 14 of the Minutes of the First Session reads as follows:
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“Number and Sequence of Pleadings, Time Limits, Supporting Documentation
(Arbitration Rules 20 (1) (c) and 31)
Respondent objects to the Tribunal´s jurisdiction. Claimant submits that the Tribunal has
jurisdiction to address the merits of this proceeding. In accordance with Arbitration Rule
41, and as agreed during the session, Respondent´s jurisdictional objection, limited to the
interpretation of Article 22 of the Venezuelan Foreign Investment Law as a basis for
jurisdiction in this case, shall be addressed by the Tribunal prior to consideration of the
merits of the claim asserted in the Request for Arbitration.
At the session, the Parties have agreed to and the Tribunal confirmed the following
schedule for briefing on Respondent´s jurisdictional objections …”
12.

At the first session of the Tribunal, counsel for both Parties orally presented their

positions regarding the Respondent’s preliminary objections under Rule 41(5) and answered
questions posed by the Members of the Tribunal.
13.

The Tribunal’s Decision on the Respondent’s Objections under Rule 41(5) of the ICSID

Arbitration Rules dated 2 February, 2009 was notified to the Parties on 4 February, 2009. A
reasoned decision was provided to the Parties on 3 April, 2009.
14.

The Respondent filed its Memorial on Objections to Jurisdiction on 15 April, 2009. On

30 June, 2009, the Claimant filed its Counter-Memorial on Jurisdiction. The Respondent filed its
Reply on Jurisdiction on 1 September, 2009, and the Claimant filed its Rejoinder on Jurisdiction
on 15 October, 2009.
15.

By letter of 28 July, 2009, Dr. Briner submitted his resignation to his co-arbitrators and

the Secretary General of ICSID due to ill health. In accordance with ICSID Arbitration Rule
10(2), the proceeding was suspended until the vacancy created by Dr. Briner’s resignation could
be filled.
16.

The Parties were unable to agree on a candidate for president of the Tribunal to replace

Dr. Briner. Accordingly, by letter of 20 November, 2009, the Claimant requested that ICSID
proceed with the appointment of the new President pursuant to ICSID Arbitration Rule 11 (1).
After due consultation with the Parties, on 22 December, 2009, the Chairman of the ICSID
Administrative Council appointed Mr. Rodrigo Oreamuno, a national of Costa Rica, as the third
and presiding arbitrator in this case. On 23 December, 2009, upon Mr. Oreamuno’s acceptance
of his appointment, the ICSID Secretary-General confirmed that the proceeding had resumed.
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17.

On 9 September, 2010, Ms. Janet Whittaker was appointed as Secretary of the Tribunal,

following the conclusion of Ms. Katia Yannaca-Small’s secondment to ICSID from the
Organisation for Economic Co-Operation and Development.
18.

An oral hearing on jurisdiction was held at the offices of the World Bank in Washington,

DC on 15 and 16 November, 2010. Present at the hearing were:
Members of the Tribunal
Mr. Rodrigo Oreamuno, President
Prof. Dr. Karl-Heinz Böckstiegel, Arbitrator
Prof. Brigitte Stern, Arbitrator
ICSID Secretariat
Ms. Janet M. Whittaker, Secretary of the Tribunal
Representing the Claimant
Mr. Michael D. Nolan, Milbank, Tweed, Hadley, & McCloy LLP
Mr. Edward G. Baldwin, Milbank, Tweed, Hadley, & McCloy LLP
Mr. Frédéric Sourgens, Milbank, Tweed, Hadley, & McCloy LLP
Mr. Andrés Mezgravis, Mezgravis y Asociados
Mr. Ian Rose, Brandes Investment Partners, LP
Ms. Roberta Loubier, Brandes Investment Partners LP
Representing the Respondent
Ms. Miriam K. Harwood, Curtis Mallet-Prevost, Colt & Mosle LLP
Mr. Mark H. O’Donoghue, Curtis Mallet-Prevost, Colt & Mosle LLP
Ms. Claudia Frutos-Peterson, Curtis Mallet-Prevost, Colt & Mosle LLP
Ms. Katiria Calderón, Curtis Mallet-Prevost, Colt & Mosle LLP
Ms. Elisa Botero, Curtis Mallet-Prevost, Colt & Mosle LLP
Dr. Jesús Centeno, Bolivarian Republic of Venezuela
19.

Following the hearing, the Parties submitted Post-Hearing Memorials on 15 December,

2010.
20.

The Tribunal deliberated in New York City on 14 January, 2011.
7
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21.

The Tribunal has taken into account all of the pleadings, documents and testimony

submitted in this case.
22.

The issuance of this Award constitutes the closure of this proceeding.

III.

BACKGROUND

23.

On 2 February, 1999, Mr. Hugo Chávez Frías took office as the President of the

“Republic of Venezuela”, as it was then named. Soon after he took office, a Constituent
Assembly was appointed to draft a new Political Constitution to replace the 1961 Constitution.
The new Constitution was adopted on 20 December, 1999.
24.

As a result of a sharp decline in the price of oil during 1998, when President Chávez took

office in February, 1999, the economy of his country was in a difficult situation. However, by
the end of 1998, oil prices had started to increase and, by the end of 1999, oil prices were almost
treble those in 1998. 1
25.

As part of its efforts to reactivate the economy, the Government of Venezuela

promulgated the Law on the Promotion and Protection of Investments (LPPI). It was enacted as
an “executive decree with the rank and force of Law” by President Chávez, exercising the
powers vested in him by the new Political Constitution, on 3 October, 1999, and published in the
Official Gazette on 22 October, 1999.
26.

As indicated in paragraphs 11 and 14 of the Award, the Respondent objected to the

jurisdiction of ICSID over, and the competence of the Tribunal to resolve, the dispute between
the Parties; the Claimant opposed Venezuela’s objections and asserted that this Tribunal does
have competence to resolve the existing dispute between the Parties.
27.

The Request for Arbitration filed by Brandes is essentially based on the contention that

Article 22 of the LPPI contains the consent of the Bolivarian Republic of Venezuela to ICSID
jurisdiction. The Respondent asserts that this statement is not correct. In essence, this is the only
issue that is before the Tribunal at this stage of the proceeding.

1

Reply, ¶ 13.
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28.

The Tribunal has considered carefully the extensive arguments on factual and legal issues

presented by the Parties in their written and oral presentations, as well as the experts’ opinions
and other documentation provided for the record. All of these documents have been extremely
useful to the Tribunal. In this Award, the Tribunal analyzes the Parties’ arguments that it
considers to be most relevant to its decision about the Respondent’s jurisdictional objection
referenced at paragraph 27 above. The reasoning of the Tribunal, even when it does not refer
expressly to all of the arguments made by the Parties, is based on all of their arguments with
respect to the factors considered by the Tribunal to be determinative in deciding this question.
29.

The Parties based the arguments contained in their written and oral presentations on

numerous decisions of other arbitral tribunals and courts. For this reason, the Tribunal considers
it to be convenient to set forth some preliminary observations of a general nature on this subject.
30.

First, the Tribunal considers it to be useful to establish from the outset that it considers

that its task at this stage of this proceeding is, specifically, to analyze the scope of Article 22 of
the LPPI and other provisions of Venezuelan law, in order to resolve the dispute that has arisen
between the Parties about this issue. For this purpose, it shall consider the relationship between
Article 22 and other relevant legal norms of the Bolivarian Republic of Venezuela, and Article
25 of the ICSID Convention. When interpreting the latter text, the Tribunal shall take into
account the provisions of Article 31 of the Vienna Convention on the Law of Treaties, which
provides in particular that a treaty shall be interpreted in good faith, in accordance with the
ordinary meaning given to the terms of the treaty, in their context and in light of its object and
purpose.
31.

The Tribunal does not consider that the decisions of other arbitral tribunals are decisive in

resolving this matter. Furthermore, it is evident that those decisions are not binding on this
Tribunal. However, this does not preclude this Tribunal from considering the substance of
decisions rendered by other arbitral tribunals, and the arguments of the Parties based on those
decisions, to the extent that those decisions may shed light on the issue to be decided at this stage
of the proceeding.
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IV.

THE PARTIES’ SUBMISSIONS ON THE INTERPRETATION OF ARTICLE 22
OF THE LPPI

32.

The Tribunal analyzes below the methodologies proposed by each of the Parties for

interpreting Article 22 of the LPPI correctly. The article provides as follows:
“Disputes arising between an international investor, whose country of origin has in effect
with Venezuela a treaty or agreement for the promotion and protection of investments, or
disputes to which are applicable the provisions of the Multilateral Investment Guarantee
Agency (MIGA), or the Convention on the Settlement of Investment Disputes between
States and Nationals of Other States (ICSID), shall be submitted to international arbitration,
according to the terms of the respective treaty or agreement, if it so provides, without
prejudice to the possibility of using, if appropriate, the dispute resolution means provided
for under the Venezuelan legislation in effect, when applicable.” 2
33.

Opinions have been expressed by the Parties during this proceeding to the effect that the

content of Article 22 of the LPPI is clear. The Bolivarian Republic of Venezuela considers this
to be the case, stating that this article does not provide the consent of that State to ICSID
jurisdiction. The Claimant maintains that there is no doubt that the article does provide such
consent.
34.

Doctrine and jurisprudence addressing the issue of the consent to arbitration have noted

that such consent may be given by different means, and have recognized the possibility that it
may be expressed not only through national legislation, but also through treaties on the
protection of investments:
“Another technique to give consent to ICSID dispute settlement is a provision in the
national legislation of the host State, most often its investment code. Such a provision
offers ICSID dispute settlement to foreign investors in general terms. Many capital
importing countries have adopted such provisions. Since consent to jurisdiction is always
based on an agreement between the parties, the mere existence of such a provision in
national legislation will not suffice. The investor may accept the offer in writing at any time
while the legislation is in effect. In fact, the acceptance may be made simply by instituting
proceedings.” 3

2

See Ex. R-15.

3

See Ex. Pellet-18, Christoph Schreuer, International Centre for Settlement of Investment Disputes, Dispute
Settlement, 2.3. Consent to Arbitration. United Nations Conference on Trade and Development (2003) at p.
6.
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“As indicated by the Report of the Executive Directors … the drafters of the Convention,
which entered into force eight years prior to the enactment of Article 8, anticipated that a
State might unilaterally give advance “consent in writing” to the Centre's jurisdiction
through investment legislation.” 4
35.

As the Parties to this proceeding have agreed, 5 the interpretation of a legal provision and,

specifically, in this case, Article 22 of the LPPI, should begin with a purely grammatical
analysis; if this initial analysis fails to define clearly the meaning of the provision, it then
becomes necessary to examine the context in which it was enacted, including a review of other
provisions of Venezuelan law relating to the same subject and, in particular, having regard to the
hierarchy of norms of the Venezuelan legal system as set forth in the Political Constitution of
that State. Other elements that must be used to interpret with clarity the content of Article 22 are
the circumstances in which it was enacted and the goals that it was intended to achieve. The
Tribunal shall follow those guidelines in the following analysis.
36.

Given that Article 22, insofar as it is relevant to this arbitration, is a unilateral declaration

by Venezuela, it is obvious that the initial process of interpretation should be conducted
according to the parameters set by the Republic’s legal system, starting with the Political
Constitution, which is the supreme norm of the State. However, because in the context of this
proceeding the outcome of that interpretation has direct effects on the operation of Article 25 of
the ICSID Convention, the conclusions resulting from that initial analysis must be read in
accordance with the principles of international law 6.
37.

Article 22 refers to the following disputes:
a. Those arising between an international investor, whose country of origin has in effect
with Venezuela a treaty or agreement on the promotion and protection of investments;

4

Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt (ICSID Case ARB/84/3),
Decision on Preliminary Objections on Jurisdiction dated 14 April, 1988 (“SPP”), ¶ 98.

5

Counter-Memorial, ¶ 42; Reply, ¶ 42.

6

See also Cemex Caracas Investment B.V., Cemex Caracas II Investment B.V. v. Bolivarian Republic of
Venezuela (ICSID Case ARB/08/15), Decision on Jurisdiction dated 30 December, 2010, ¶ 79 (“Cemex”)
(“Unilateral acts by which a State consents to ICSID jurisdiction are standing offers made by a sovereign
State to foreign investors under the ICSID Convention. Such offers could be incorporated into domestic
legislation or not. But, whatever may be their form, they must be interpreted according to the ICSID
Convention and to the principles of international law governing unilateral declarations of States”.).

294

b. Those to which the provisions of the Convention Establishing the Multilateral Investment
Guarantee Agency (OMGI-MIGA) apply;
c. The disputes to which the provisions of the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States (ICSID) apply.
The article provides that such disputes “… shall be submitted to international arbitration
according to the terms of the respective treaty or agreement, if it so provides … .”
38.

As concerns the first two types of disputes, the Parties agree on the interpretation of the

article. They do not agree with respect to the last type. This difference in interpretation is the
basis for the dispute being resolved in the Award.
39.

The Parties performed their own grammatical analysis of Article 22 which led them to

opposite conclusions.
40.

The Respondent concludes that:
“As explained in more detail below, Article 22 of the Investment Law does not constitute
consent by the Republic to arbitrate the investment dispute alleged by Claimant …
By its terms, Article 22 only provides for submission to arbitration ‘according to the terms
of the respective treaty or agreement, if it so provides’. It does not itself constitute a
standing, general consent to ICSID jurisdiction of any investment dispute with an investor
from a country that is a signatory to the ICSID Convention ... .” 7

41.

The Claimant interprets it in a different manner:
“A grammatical construction of Article 22 therefore comes to the result that Article 22 is a
standing consent to international arbitration with regard to disputes that may fall within the
purview of the ICSID Convention. The verb tenses used in Article 22 make clear that the
dispute does not already need to be subject to ICSID arbitration for (sic) obligation to
submit it to international arbitration to apply. Rather, the dispute must only be one
amenable to ICSID arbitration pursuant to the Convention – or one to which the ICSID
Convention ‘may be applicable’. The combination of the subjunctive mood with regard to
the applicability of the ICSID Convention to the dispute and the imperative mood with

7

Memorial on Objections, ¶ 5.
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regard to the submission of the dispute to arbitration unequivocally constitutes a standing
ICSID consent by Respondent by the terms to Article 22.” 8
42.

The Claimant insists that, not only does a grammatical interpretation lead inexorably to

the conclusion that Article 22 of the LPPI contains the consent of Venezuela to ICSID
jurisdiction, but also that this position is strengthened by an analysis of the context of that
article. In this process, it starts by commenting on the provisions of Article 258 of the Political
Constitution of that country, the terms of which provide that: 9
“The Law shall organize the justice of peace in the communities. Peace Justices shall be
elected by universal, direct and secret vote pursuant to law.
The Law shall promote arbitration, conciliation, mediation and any other alternative means
for the settlement of disputes.”
43.

The Respondent disagrees with Brandes’ position and asserts that the relevant

constitutional provision cannot be used as a basis upon which to claim a unilateral submission by
the Bolivarian Republic of Venezuela to ICSID, purportedly provided for by Article 22:
“… Investment Law reflects a consistent policy of expanding domestic, rather than
international, arbitral remedies, except in the context of bilateral or multilateral investment
treaties granting reciprocal benefits to Venezuelan investors. This preference for
Venezuelan arbitration is entirely consistent with both Article 258 of the Constitution,
which refers to promotion of multiple forms of alternative dispute resolution within the
Venezuelan legal system, and Article 5 of the Investment Law, which requires that
Venezuelan investors be given the same treatment as international investors.” 10
44.

In Brandes’ view, other provisions of the LPPI support its assertion that Article 22

provides Venezuela’s consent to ICSID jurisdiction. 11 Venezuela does not share that opinion. In
order to bolster their respective points of view, the Parties also analyze other articles of the
LPPI.

8

Counter-Memorial, ¶ 53.

9

Id., ¶ 67.

10

Reply, ¶ 85.

11

Rejoinder, ¶¶ 62-63.
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45.

According to Venezuela:
“Even as so limited, the portion of Article 22’s text referring to disputes governed by the
ICSID Convention did not define the scope of the dispute to be submitted to arbitration. By
contrast, Article 21 referred to disputes ‘concerning the interpretation and application of the
provisions of this Decree-Law,” while Article 23 covered ‘any dispute arising in connection
with the application of this Decree-Law.’ Similar language appeared in each of the BITs
executed by Venezuela as of October 1999, usually defining the scope of the dispute to be
arbitrated in terms of a violation of the terms of the BIT.” 12
“By giving investors the right to select Venezuelan arbitral tribunals in Article 23, the
Republic effectively gave its standing, unilateral consent to national arbitration of disputes
arising under the Investment Law. This consent, which was given to both national and
foreign investors, represented a significant expansion of rights for investors to the extent
that they were offered a forum in which arbitrators of more specialized expertise would
consider their claims.” 13

46.

Brandes contends the opposite and states that:
“Provisions of the Investment Law other than Article 22 speak of commercial arbitration in
terms of ‘may submit’ and as such are phrased in terms that are less mandatory than the
provision in Article 22. Brandes’ argument in its Counter-Memorial and in Professor
Caron’s expert opinion was e contrario: if the legislator would have wished to use optional
submission language it could have done so. Thus, Article 18 clearly requires an additional
written consent for commercial arbitration to be applicable. Similarly, the reference in
Article 23 operates as a “may” submit to arbitration.” 14
“There are also significant questions as to how, structurally, Article 23 would operate as an
independent arbitration consent. Thus, one might argue, similar arbitration provisions both
require a special juridical stability agreement set out in Article 18 of the Investment Law
and are couched in optional terms in Article 23. One therefore could reasonably ask why
there would be specific requirements for obtaining a similar commercial arbitration clause
as part of an investment agreement that was already applicable as a matter of law?
Respondent nevertheless has conceded Article 23 is a standing consent to arbitration. A
fortiori, Article 22 also must be considered as consent, given its own mandatory terms.” 15

12

Reply, ¶ 30.

13

Id., ¶ 32 (emphasis supplied by the Respondent).

14

Rejoinder, ¶ 62.

15

Id., ¶ 63.
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47.

In addition to analyzing the context of Article 22 of the LPPI, the Parties refer to the

circumstances relating to the enactment of that article. They express their positions as set forth
in the paragraphs that follow.
48.

The Respondent refers to several decisions of the Venezuelan Supreme Tribunal of

Justice, and in particular to a decision issued in respect of a Request for Interpretation filed by
Hildegard Rondón de Sansó, Álvaro Silva Calderón, Beatrice Sansó de Ramírez et al, acting on
behalf of the Bolivarian Republic of Venezuela, relating to Article 258 of the Political
Constitution, (case number 2008-0763), in which the Court examined the text of Article 22 and
concluded that:
“From this it follows then, that the Law on the Promotion and Protection of Investments
does not contain in itself a general unilateral statement of submission to the international
arbitration governed by the Convention Establishing the Multilateral Investment Guarantee
Agency (OMGI-MIGA) or the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States (ICSID), but refers instead to their content to
determine whether arbitration may be resorted to, which in the case of the Convention
Establishing the Multilateral Investment Guarantee Agency (OMGI-MIGA), is confirmed
since its content is express in this respect – Viz. Articles 57 and 58 of this Convention and
1, 2 and 4 of Annex II; a situation that does not exist in the case of Article 25 of the ICSID
Convention mentioned above (and as it has been unanimously sustained in the international
arena, as discussed supra, where it has been pointed out that the mere signing of the
Convention does not constitute alleged purported unilateral offer).” 16
49.

Contrary to Venezuela, Brandes questions the objectivity of the decisions of the Supreme

Tribunal of Justice upon which the State places so much emphasis and states that:
“The decision of the constitutional chamber was subject to a dissent. The dissent noted that
the constitutional chamber had not addressed a constitutional question, at all. It concluded
that the interpretation of Article 22 had been reached ultra vires.” 17

16

See Ex. RL-18 (English translation provided by the Respondent), Supreme Tribunal of Justice of
Venezuela, Case No. 2008-0763, 17 October, 2008 at p. 48 (emphasis in the original).

17

Counter-Memorial, ¶ 28 (emphasis supplied by the Tribunal).
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“On June 16, 2009, the constitutional chamber of the supreme court issued what it styled a
‘Nota de Prensa’, or press release, purporting to summarize prior rulings on sovereign
immunity. In its press release, the constitutional chamber stated that it deemed Respondent
immune from enforcement of ICSID awards rendered against Respondent pursuant to
Article 22 of the Investment Law. Also by press release, the constitutional chamber
purports to arrogate to Respondent the right to ‘denounce or modify the agreement signed
before 1999 with other countries in which resolution of disputes was submitted to
international bodies’.” 18
50.

Other elements that the Claimant relies upon to support its position that Article 22

contains the consent of the Bolivarian Republic of Venezuela to ICSID jurisdiction are the
websites of the embassies of that country in Korea, Switzerland and the United States, and of its
consulate in Barcelona:
“All of these promotional efforts establish first that Respondent very much wanted the
Investment Law read; second that it knew of and advertised the importance of international
arbitration as a dispute resolution mechanism and third that its statements were express that
the Investment Law included an international arbitration mechanism.
As Respondent explains, such promotional efforts have been recognized as significant in
prior ICSID decisions … .” 19
“Venezuela advertised internationally that the Investment Law opened the possibility to
resort to international arbitration. For example, the website of the Respondent´s Foreign
Ministry for its Embassy in Korea … .” 20
“… Respondent’s assertions in the Reply are contradicted by its own advertisements to
foreign investors. For example, contrary to statements in the Reply, Respondent advertised
on the websites of its Embassy in Switzerland and its Consulate in Barcelona, as well as in
communications to foreign investors, that ‘the policy of promoting investment is a
reflection of the constitutional design with regard to economics. The Constitution of 1999
foresaw … a preference for mechanisms of alternative dispute resolution, like arbitration,
conciliation and mediation … .’ In the United States, Respondent’s embassy posted similar
news reports, stating, for example, ‘The Venezuelan Commercial Arbitration Law offers
great advantages to our country as a neutral zone for various countries …’.” 21

18

Id., ¶ 29 (emphasis supplied by the Tribunal).

19

Rejoinder, ¶ 82 (emphasis supplied by the Claimant).

20

Counter-Memorial, ¶ 84.

21

Rejoinder, ¶ 5.
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51.

Venezuela minimizes the relevance of what is expressed in those websites and states that

none of them announces its alleged submission to ICSID jurisdiction:
“Claimant's Statement of Facts cites no contemporaneous speeches, publications or
communications by any governmental officials or agencies indicating that Article 22 of the
Investment Law was intended to grant the Republic's unilateral offer of consent to submit
all investment disputes to international arbitration before ICSID. Nor does it cite any news
articles or commentaries on the Investment Law immediately after its enactment.” 22
52.

In paragraph 39 of its Rejoinder, Brandes notes that a semi-governmental entity called

CONAPRI announced the enactment of the LPPI in September 1999. It also stated that the
“‘policy of promotion of investments’ favoring arbitration was advertised as reflected in the
Investment Law which provides for international arbitration against the state as a means of
investor-state dispute resolution.” The same reference is made by Brandes at paragraph 79 of the
Rejoinder, where it states that the CONAPRI publication was addressed to foreign investors and
referred specifically to dispute resolution mechanisms.
53.

The Respondent disagrees with the statements made by Brandes and maintains that the

documents, which Brandes uses to show the existence of a purported announcement that
Venezuela consented to ICSID jurisdiction, do not support that assertion. Specifically, it alleges
that the CONAPRI bulletin referred to above, which was issued before the enactment of the
LPPI, supports the Respondent’s position that Article 22 recognized the obligations undertaken
under the existing treaties but did not create a new obligation and, therefore, does not constitute
an open consent to ICSID arbitration. 23
54.

Venezuela also added that:
“There is no evidence that investors or their Venezuelan legal advisors regarded Article 22
as consent to ICSID arbitration or to be of special significance for foreign investors. There
was no mention of this possibility, for example, in the March 2000 study titled ‘Legal
Regime for Foreign Investment in Venezuela,’ which was published by the National
Council for the Promotion of Investments (CONAPRI), a public-private entity established
to promote investments in Venezuela.” 24

22

Reply, ¶ 33.

23

Respondent’s Post-Hearing Memorial, ¶ 36(iv).

24

Reply, ¶ 34.
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55.

In several of its presentations, Brandes referred to certain materials that it referred to as

“contemporaneous documentary evidence.” 25 It asserts that the note published on 30 April, 1999,
by the Central Office of the Presidency for Coordination and Planning (“CORDIPLAN”), was
“… the equivalent of legislative history given that Article 22 was an executive decree for which
CORDIPLAN had responsibility.” 26
56.

The Respondent disagrees completely with this position and says, in brief, the following:
“The statements attributed to then President-elect Chavez at the January 8, 1999 meeting
(Ex. C-10) and the commentary in the CORDIPLAN Economic Transition Plan (Ex. C-30)
are general in nature and make no mention of Article 22.” 27

57.

The Parties have discussed extensively the relevance of Mr. Werner Corrales’ positions

to the interpretation of Article 22 of the LPPI. As part of its explanation of the circumstances in
which the law was enacted, the Claimant contends that, in his publication entitled “Some Ideas
Concerning the Design of a Legal Regime of Promotion and Protection of Investments in
Venezuela”, 28 Mr. Corrales, who was a government official involved in the drafting of the LPPI,
affirms that the law contains the consent of Venezuela to ICSID arbitration. 29 Elsewhere in its
Counter-Memorial, Brandes emphasizes the important role played by Mr. Corrales and by his
publication, as support for its assertion that the LPPI contains the unilateral consent of Venezuela
to ICSID arbitration. 30
58.

Likewise, in several parts of its Rejoinder, in particular, at paragraph 21, Brandes notes

that Mr. Corrales, like other officials of the Government of Venezuela, confirmed that Article 22
of the LPPI was drafted to provide for Venezuela’s consent to ICSID jurisdiction. At footnote

25

See Letter from Brandes to the Tribunal dated 10 January, 2011 with respect to the Decision on Jurisdiction
in Cemex at p. 2.

26

Id., at pp. 3-4.

27

See Letter from the Bolivarian Republic of Venezuela to the Tribunal dated 10 January, 2011 with respect
to the Decision on Jurisdiction in Cemex at p. 2.

28

See Ex. C-32,

29

Counter-Memorial, ¶ 3, fn. 6.

30

Id., ¶ 83, fn. 230.
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number 64 to that paragraph, Brandes refers not only to the publication entitled “Some Ideas
Concerning the Design of a Legal Regime of Promotion and Protection of Investments in
Venezuela”, but also to another publication made by Mr. Corrales, together with Mrs. Marta
Rivera, entitled “Some Ideas on the New Regime of Promotion and Protection of Investments in
Venezuela”, 31 and to a lecture by Mr. Corrales at CEDCA. 32
59.

At paragraph 99 of its Reply, Venezuela minimizes the authority of Mr. Corrales and

refers to him as “an economist described by Claimant as a ‘drafter of the Investment Law’”; in
the paragraphs that follow, Venezuela expresses its opinion about him. In paragraph 101, it adds
that in the decade following the enactment of the LPPI, “… Mr. Corrales played no discernable
role in promoting or commenting upon the Investment Law” and minimizes his involvement in
the drafting of this law and his ability to comment on it objectively.
60.

In its Post-Hearing Memorial, the Respondent insists on questioning Mr. Corrales’ ability

to interpret Article 22 and points out that he did not make a declaration as a witness in Mobil v.
Venezuela or in any other case. 33
61.

In their efforts to interpret the true meaning of Article 22 of the LPPI, the Parties also

analyze the historical circumstances in which that law was enacted. In its Counter-Memorial, 34
Brandes describes the circumstances prevailing in Venezuela in 1999. In particular, it refers to
the following facts:
a. There was a capital flight, which was accelerated as a result of the election of President
Hugo Chávez. 35
b. The negotiations to conclude a BIT between Venezuela and the United States of America
(at that time Venezuela’s most important commercial partner) had ceased. 36
31

See Ex. C-6.

32

See Ex. C-11.

33

Respondent’s Post-Hearing Memorial, ¶ 34, fn. 71.

34

Counter-Memorial, ¶¶ 8-13.

35

Id., ¶ 3.
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c. When President Chávez took office “… Venezuelan heavy crude continued to trade
below US$10-a-barrel, a level that provided comparatively little commercial incentive to
U.S. investors to shoulder significant Venezuelan political risk.” 37
62.

In Brandes’ view, these circumstances and the pressing need to attract foreign investment

to its territory led the Respondent to make the concession to submit to ICSID arbitration that is
contained in Article 22:
“The law was prepared while BIT negotiations with the United States, Venezuela´s largest
trading partner, were stalling. Its stated purpose was to attract foreign investment and
provide a stable investment environment – a purpose turned urgent by the capital flight
from Venezuela exacerbated by the election of Hugo Chávez to the presidency. The
context confirms that Article 22 was meant as a consent to arbitrate investment disputes
arising under the law with foreign, and particularly US investors in a neutral forum such as
ICSID while such foreign investors were not yet protected by bilateral investment
treaties.” 38
63.

Brandes concludes that, if the LPPI is analyzed in light of the historical circumstances in

which it was enacted, its objective to attract foreign investors becomes evident. Brandes asserts
that, for this reason, it was structured in a manner similar to bilateral investment treaties
(providing for the definition of an international investment, fair and equal treatment, no
discrimination between international and national investors, most favored nation treatment, etc.).
It concludes that, for this reason, there is no doubt that Article 22 provides Venezuela’s consent
to ICSID arbitration, which is characteristic of bilateral investment treaties.

36

Id., ¶ 9.

37

Counter-Memorial, ¶ 10.

38

Id., ¶ 37.
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64.

The Respondent disagrees with this statement and asserts that, although the LPPI had the

clear purpose of attracting investors, the economic situation of the country at that time was not as
serious as that described by the Claimant. 39 It adds that the prices of oil – a product that is
essential to the Venezuelan economy – had increased strongly in the months during which the
LPPI was discussed. 40
65.

At paragraphs 12 to 15 of its Reply, the Bolivarian Republic of Venezuela categorically

opposes the analysis made by Brandes and states that it ignores the fact that the price of oil
almost trebled during the period between December 1998 and December 1999, thereby
completely changing that country’s economy (it asserts that the price was US$8.85 per barrel in
December 1998, increasing to US$25 at the end of 1999).
66.

Venezuela concludes at paragraph 15 that, although the purpose of the LPPI was to

encourage foreign investment, the economic circumstances of the country were not so bad as to
make a unilateral consent to ICSID arbitration necessary to achieve that purpose.
67.

In their Post-Hearing Memorials, both Parties reiterate their respective points of view.

Brandes notes at paragraph 23 that in August 1999, CORDIPLAN issued a publication stating
that the recession suffered by the country was “the worst in forty years” and, concluded that a
massive foreign investment was required to combat this recession. Venezuela, in paragraph 24
of its Post-Hearing Memorial, reaches the opposite conclusion: “… Claimant has failed to prove
that the economic situation prevailing in Venezuela in 1999, occasioned by a collapse in oil
prices, was so calamitous that the Government had no choice but to give an unprecedented
unilateral consent to ICSID arbitration of all investment disputes in order to attract foreign
investment.”
68.

The issue of what goals the Law on the Promotion and Protection of Investments was

intended to achieve is closely related to the historical circumstances in which the law was
enacted. The Parties agree that the general purpose of the law was to attract foreign investment
to Venezuela. However, aside from this initial agreement, they disagree entirely as to the key
39

Reply, ¶ 15.

40

Id., ¶ 13.
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issue under discussion: namely, whether Article 22 of the LPPI provides for the unilateral
consent of Venezuela to ICSID arbitration.
69.

Brandes maintains in its Counter-Memorial that “… viewed in its context, it is apparent

that Article 22 was meant to function as an ICSID consent. Article 22 is part of a decree which
is structured like, and provides similar protections than a bilateral investment treaty does, and
therefore would reasonably be expected to provide comparable dispute resolution provisions.” 41
70.

Venezuela agrees with Brandes that the purpose of the LPPI was to attract foreign

investment, but does not accept that Article 22 of that law constitutes a unilateral submission on
its part to ICSID jurisdiction.
71.

On the basis of its analysis of several decisions of the Supreme Tribunal of Justice, the

Bolivarian Republic of Venezuela, at paragraphs 44 to 49 of its Memorial on Objections, asserts
that consent to arbitration must be “manifest, clear, and unequivocal.”
72.

In support of its contention, Venezuela also quotes the decision on jurisdiction issued on

8 February, 2005 in the case of Plama Consortium Limited v. the Republic of Bulgaria (ICSID
Case ARB/03/24, ¶ 198), in which the tribunal stated the following:
“It is a well-established principle, both in domestic and international law, that such an
agreement (of the parties to submit a matter to arbitration) should be clear and
unambiguous.”
73.

The Claimant asserts that, as expressed by Dr. Allan Brewer-Carias, in paragraph 43 of

his report, 42 “there is no legal provision in Venezuelan law requiring the consent for arbitration
or the arbitration agreement to be clear and unequivocal.”
74.

Brandes adds that Article 25 of the ICSID Convention only establishes one requirement

for consent: namely, that it be granted in writing. It also states that the Report of the Executive

41

Counter-Memorial, ¶ 37.

42

See Declaration of Allan R. Brewer-Carias, 26 June, 2009.
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Directors of the ICSID Convention confirms that there are no additional requirements or
standards of “clarity” to express consent. 43
75.

The Respondent claimed that, throughout its history, Venezuela has shown a certain

degree of hostility toward arbitration:
“Professor Morles Hernández reviewed the history of arbitration in Venezuela at length. He
stated: Venezuela is a country which belongs to a region traditionally viewed as resistant
and even hostile towards arbitration, as is the Latin American region. Furthermore, it is the
region in the world which has been the slowest to accept this method of dispute
resolution.” 44
76.

In this respect, Brandes states that:
“Finally, Respondent argues that the lack of promotional efforts on the part of Respondent
either on the Investment Law as a whole or its dispute resolution mechanism means that it
did not contain a standing consent to international arbitration. Respondent further alleges
that this is consistent with its “traditional hostility” toward international arbitration. Neither
statement by Respondent reflects the actual state of the promotional efforts that were
ongoing at the time.” 45

77.

The Claimant adds that:
“Respondent’s main contextual argument alleges that Article 22 must be read against a
purported hostility to arbitration in Venezuela in 1999. Contrary to Respondent’s
submission in the arbitration, ‘hostility’ to arbitration is not relevant to the intent of Article
22.
•

Respondent in fact admitted that the subject matter of the Investment Law is arbitrable
(Slide 128).

•

The same subject matter was subject to international arbitration in BITs (Slide 128).

•

Respondent conceded that key oil agreements concluded before 1999 contained ICC
arbitration clauses (Slide 128).

43

Counter-Memorial, ¶ 70.

44

Reply, ¶ 89.

45

Rejoinder, ¶ 78.
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•

78.

Respondent’s postings on embassy websites flatly contradict this statement,
advertising that Venezuela is the best country for international arbitration (Slide 129)
… .” 46

The Claimant concludes that:
•

“The Investment Law was an emergency measure, and as such not business as usual.
A generalized hostility thus is not competent context for a specific emergency measure
(Slide 128).

•

Professor Brewer Carias further explained that the statements relied on by Respondent
were taken out of context and referred to a historical attitude in the past and not
contemporaneous sentiments about international arbitration in Venezuela.

Hostility to arbitration therefore is neither established nor is part of the circumstances of
preparation of Article 22. This assertion is thus not relevant to an international law
interpretation of Article 22.” 47
V.
79.

THE TRIBUNAL’S POSITION
As defined by the Parties at the first session of the Tribunal, at this stage of the

proceeding, the Tribunal shall limit itself to the analysis of Article 22 of the LPPI. Other issues,
even if related to the Tribunal’s jurisdiction were deferred for resolution, together with the
substantive issues. 48 Consequently, the role of the Tribunal at this stage of the proceeding is
only to decide whether Article 22 of the Law on the Promotion and Protection of Investments
contains the consent of Venezuela to ICSID jurisdiction.
80.

The Parties discussed extensively whether the interpretation of Article 22 should be made

pursuant to the principles and rules of Venezuelan law or under the principles of international
law. Venezuela maintains the first position and Brandes the latter.
81.

It is clear to the Tribunal that, in view of the fact that Article 22 of the LPPI is a unilateral

declaration of the Venezuelan State, it is necessary that the initial process of interpretation be
conducted within the parameters set by the Republic’s legal system, based on its Political

46

Claimant’s Post-Hearing Memorial, ¶ 35.

47

Id., ¶ 35.

48

See Letter from the Tribunal to the Parties dated 23 April, 2009.
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Constitution, which is the supreme norm of that country. However, because any conclusions that
may be reached in the process of interpretation of that article must be applied to determine
whether Venezuela granted its consent to ICSID jurisdiction under Article 25 of the ICSID
Convention, it is necessary to take account of the principles of International Law to reach a
definitive conclusion.
82.

This approach has been taken by other arbitral tribunals:
“… the jurisdictional issue in this case involves more than interpretation of municipal
legislation. The issue is whether certain unilaterally enacted legislation has created an
international obligation under a multilateral treaty. Resolution of this issue involves both
statutory interpretation and treaty interpretation … Thus in deciding whether in the
circumstances of the present case, Law N° 43 constitutes consent to the Centre’s
jurisdiction, the Tribunal will apply general principles of statutory interpretation taking into
consideration, where appropriate, relevant rules of treaty interpretation and principles of
international law applicable to unilateral declarations.” 49
“Legislation and more generally unilateral acts by which a State consents to ICSID
jurisdiction must be considered as standing offers to foreign investors under the ICSID
Convention. Those unilateral acts must accordingly be interpreted according to the ICSID
Convention itself and to the rules of international law governing unilateral declarations of
State’s.” 50

83.

In the course of this proceeding, the Claimant and the Bolivarian Republic of Venezuela,

in their written and oral presentations, have made significant efforts to interpret Article 22 from a
grammatical perspective. As part of its efforts, Brandes has asserted that this article provides for
Venezuela’s consent to ICSID jurisdiction. However, despite its assertion that it is clear, it
devotes many pages and much time to reinforce its conclusion that the article contains the
Republic’s consent to ICSID arbitration.
84.

Venezuela also offers a grammatical interpretation and reaches the opposite conclusion,

namely, that the State did not consent to ICSID jurisdiction by means of Article 22 of the LPPI.

49
50

SPP, ¶ 61.
Mobil Corporation, Venezuela Holdings, B.V. et al v. Bolivarian Republic of Venezuela (ICSID Case
ARB/07/27), Decision on Jurisdiction dated 10 June, 2010, ¶ 85 (“Mobil”).
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85.

In spite of the laborious and thorough efforts of the Parties to scrutinize the meaning of

Article 22 through grammatical interpretation, the Tribunal considers it to be unnecessary, for
the reasons expressed in the next paragraph, to summarize precisely in the Award what the
Claimant and the Respondent stated with respect to their grammatical analyses of that article.
86.

The Tribunal has assessed very carefully the written and oral interpretations of the Parties

concerning the content of Article 22 of the LPPI and the opinions of their respective experts
about this matter. Its conclusion is that the wording of Article 22 of the LPPI is confusing and
imprecise, and that it is not possible to affirm, based on a grammatical interpretation, whether or
not it contains the consent of the Bolivarian Republic of Venezuela to ICSID jurisdiction.
87.

In view of what is stated in the paragraph above, the Tribunal will analyze the context of

Article 22, the circumstances in which the LPPI was enacted and the goals that its enactment
sought to achieve.
88.

To start this process, the Tribunal considers it to be essential to analyze other articles of

the LPPI, which constitute the immediate context for Article 22.
89.

The Tribunal observes first that, in fact, as pointed out by Brandes, the law has the

characteristic structure and contents of many bilateral investment treaties.

The following

provisions confirm this assertion:
a. “… international investments shall be entitled to fair and equal treatment, in accordance
with international law standards and criteria, and shall not be subject to arbitrary or
discriminatory measures …” (Article 6);
b. “… international investors … shall have the same rights and obligations as those to which
national investments and investors are entitled in similar circumstances …” (Article 7);
c. “There shall be no discrimination in treatment between international investments or
investors because of the country of origin of their capital.” (Article 8);
d. “International investments and investors shall be entitled to the most favorable treatment
…” (Article 9); and

309

e. “No confiscation shall be ordered or enforced, except in the exceptional cases provided
for by the Constitution; and, as concerns the investments of international investors, by
international law.

Expropriations of investments or measures equivalent to an

expropriation may only be made for causes of public or social interest, following the
procedure legally established for these purposes, in a non-discriminatory manner and by
means of a prompt, fair and adequate compensation.” (Article 11).
90.

When reading the transcribed texts, several facts call one’s attention:
a. The quoted provisions are actually similar to those usually appearing in a bilateral
investment treaty;
b. They are written in a direct language, which is easily understandable by any reader;
c. If the drafters of those texts were able to express those ideas so clearly, why did they fail
to do the same when establishing a fundamental guaranty for an investor such as ICSID
arbitration?; and
d. Articles 18.4 and 21 of the LPPI also refer to several forms of arbitration in a precise and
clear manner.

91.

Despite the similarities between the content of the LPPI and that of a BIT, the Tribunal

does not find in the article that it has analyzed nor in any other article of the LPPI, any provision
that would allow it to assert that it provides for Venezuela’s consent to ICSID jurisdiction.
92.

The clarity of most provisions of the LPPI contrast with the confusing and ambiguous

wording of Article 22.

This fact obviously weakens the assertion made by Brandes that

Venezuela consented to ICSID jurisdiction by means of Article 22.
93.

The Tribunal indicated in the foregoing paragraphs that the content of the LPPI is very

similar to that of several bilateral investment treaties. Therefore, it considers it to be appropriate
to note for purposes of its analysis of the context of Article 22 that, at the time of the enactment
of the LPPI, the Respondent had entered into bilateral investment treaties with the following
countries: the Kingdom of the Netherlands, Chile, Argentina, Ecuador, Switzerland, Portugal,
Barbados, Denmark, the United Kingdom, Lithuania, The Czech Republic, Spain, Perú,
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Germany, Canada, Paraguay and Sweden. 51 It subsequently entered into other similar treaties
with The United Mexican States and with The Republic of Colombia. 52
94.

Obviously, for purposes of the Award, the analysis of each of those bilateral investment

treaties is unnecessary. However, the Tribunal notes that each of these treaties contains a
submission to ICSID jurisdiction expressed in a similar manner, and in clear and precise
language.
95.

As part of its analysis of the context of Article 22, which is aimed at establishing its

meaning, the Tribunal has studied the Parties’ analyses of the provisions of the Political
Constitution of the Bolivarian Republic of Venezuela, but could find only one provision that is
relevant for the purposes of this proceeding. It is Article 258, which reads as follows in English:
“The Law shall organize the justice of peace in the communities. Peace Justices shall be
elected by universal, direct and secret vote pursuant to law.
The Law shall promote arbitration, conciliation, mediation and any other alternative means
for the settlement of disputes.”
96.

Although the provision quoted above is clear with respect to arbitration, it is evident that

the consent of Venezuela to ICSID jurisdiction cannot be inferred from this constitutional
language.
97.

The analysis of the context of Article 22 could be completed with the examination of

other provisions of the Venezuelan legal system which may shed light on this issue.
Nevertheless, the Parties did not submit arguments based on those supposed provisions.
Accordingly, the Tribunal assumes that there is no other legal text issued by the relevant
authorities of the Bolivarian Republic of Venezuela that may help to clarify the issue discussed
in the Award.
98.

As noted at paragraphs 48 and 49 of the Award, the Respondent attributes great

importance to several decisions of the Supreme Tribunal of Justice, which concluded that the
51

See Ex. RL-5, Table, Consents to Arbitration in Venezuelan Bilateral Investment Treaties in Force as of
October 1999. See also Reply ¶ 55, fn. 81.

52

Id.
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LPPI does not contain the Respondent’s consent to ICSID arbitration.

This Tribunal has

examined very thoroughly the content of the decisions of the highest court of Venezuela as cited
by the Parties but reaffirms that such decisions are not binding on this Tribunal with respect to
their interpretation of Article 22.
99.

In addition to what is stated in the paragraph above, the Tribunal considers that the

decisions of the Venezuelan authorities are not determinative for the purpose of resolving this
dispute. The same conclusion was reached by the tribunal in Cemex v. Venezuela, which
concluded that:
“The Tribunal adds that the same solution has been retained by the Permanent Court of
Justice and the International Court of Justice which have made clear that a sovereign State’s
interpretation of its own unilateral consent to the jurisdiction of an international tribunal is
not binding on the tribunal or determinative of jurisdictional issues. Thus the interpretation
given to Article 22 by Venezuelan authorities or by Venezuelan courts cannot control the
Tribunal’s decision on its competence.” 53
100.

Brandes maintains that, in its eagerness to attract foreign investors, the Respondent

announced and publicized in different ways the enactment of the LPPI, and also underscored
that, in several of its announcements, Venezuela emphasized the fact that this law favored
arbitration. Among the mechanisms which the Respondent – according to Brandes – used for
this purpose, are the websites of its embassies in the United States of America, Korea and
Switzerland, as well as that of its consulate in Barcelona. The Tribunal has analyzed those
references thoroughly and has failed to find in them any express manifestation by the
Respondent of its consent to ICSID jurisdiction.
101.

Other instruments used by Venezuela to inform prospective investors about the

enactment of the Law on the Promotion and Protection of Investments were the publications of
the National Council of Promotion of Investments (CONAPRI), an entity established to promote
investments in Venezuela. The Parties also disagree about the scope of those publications, as
noted at paragraphs 52, 53, and 54 of the Award. Leaving aside the issue of whether a non-

53

Cemex, ¶ 70 (citing Electricity Company of Sofia and Bulgaria (Preliminary Objections) (Belgium v.
Bulgaria) dated 4 April, 1939, PCIJ Reports, Ser. A/B No. 77 (1989); Aegean Sea Continental Shelf
(Greece v. Turkey) dated 19 December, 1978, ICJ Reports (1978) at p. 3; Fisheries Jurisdiction (Spain v.
Canada) dated 4 December, 1998, ICJ Reports (1988) at p. 432). See also Mobil, ¶ 75.
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governmental entity such as CONAPRI could express the intention of the Venezuelan
government, the Tribunal has not found in the CONAPRI publications filed in the record, any
assertion that supports the statement that Article 22 provides for Venezuela’s consent to ICSID
jurisdiction.
102.

In the Tribunal’s judgment, neither CORDIPLAN’s publications nor the relationship of

that entity with Mr. Werner Corrales may be used as a basis to support the statement made by
Brandes that Article 22 of the LPPI provides for Venezuela’s consent to ICSID jurisdiction.
103.

As set forth above at paragraphs 57 and 58, Brandes insists on ascribing a dominant role

in the drafting of the LPPI to Mr. Werner Corrales. To the contrary, as described at paragraphs
59 and 60 above, Venezuela questions his objectivity and the role that he allegedly played in the
drafting of the LPPI. The Tribunal considers it to be unnecessary, for purposes of resolving this
dispute, to establish the actual role played by Mr. Corrales in the drafting of the LPPI, his
knowledge of the issue under discussion and the relevance of his publications about this issue.
What is apparent to the Tribunal is that Mr. Corrales’ opinion cannot provide the basis for
finding that Article 22 of the LPPI contains the consent of the Bolivarian Republic of Venezuela
to submit to ICSID arbitration.
104.

At paragraphs 61 to 67 above, the Tribunal summarizes the positions of the Parties

concerning the economic situation in Venezuela in 1999 and the influence that those
circumstances may have had on the enactment of the LPPI. The Tribunal has no doubt that, in
view of the difficulty of concluding a bilateral investment treaty with the United States of
America, Venezuela sought several mechanisms to attract investors and the LPPI was one of
those instruments.
105.

Although the Tribunal understands Venezuela’s eagerness to attract foreign investment to

its territory, it does not consider it to be logical to find that Venezuela – which was already
having many disagreements with the United States of America – was willing, as Brandes has
asserted, to grant a broad unilateral consent to ICSID jurisdiction without any reciprocity. This
point of view is especially difficult to accept considering that many of the prospective investors
would have been companies of the United States of America.
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106.

It may be correct to assert, as the Respondent does, 54 that due to particular historical

circumstances the Bolivarian Republic of Venezuela, like some other Latin American countries,
traditionally did not favor arbitration. However, this assertion does not necessarily lead to the
conclusion reached by Venezuela that, in view of this historical attitude, it is possible to ascertain
that Article 22 does not provide the consent of that State to ICSID arbitration. There are other
valid arguments to support the contention that Article 22 of the LPPI does not provide for such
consent, but such alleged hostility toward arbitration is not one of them.
107.

Based on the decisions of its highest court, Venezuela states categorically, in several of

its presentations that the consent to arbitration has to be manifest, clear, and unequivocal. The
Claimant maintains that there is no provision that requires the consent to ICSID jurisdiction to
have those characteristics and that Article 25 of the ICSID Convention only requires that consent
be expressed in writing. In the following paragraphs, the Tribunal addresses this fundamental
difference between the Parties.
108.

Article 253 of the Political Constitution provides that:
“The power to administer justice emanates from the citizens and is exercised in the name of
the Republic by the authority of the Law.
The bodies comprising the Judicial Power shall deal with the cases and matters within their
competence, through the procedures determined by law, and shall execute or enforce their
judgments … .”

109.

Accordingly, it is evident that the general rule in Venezuela is that the function of

administering justice is entrusted to the State, which performs it through the courts.
110.

It is also an unquestionable fact that the basis for arbitration is consent. 55 There cannot

be an arbitration, national or international, ad hoc or institutional, before ICSID or any other
entity that administers arbitration proceedings, if the parties do not agree to arbitrate.

54

55

Reply, ¶¶ 89-91.
See Report of the Executive Directors on the Convention on the Settlement of Investment Disputes between
States and Nationals of Other States, 18 March, 1965, (“Consent of the parties is the cornerstone of the
jurisdiction of the Centre. Consent to jurisdiction must be in writing and once given cannot be withdrawn
unilaterally (Article 25(1)).”).
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111.

The statement made in the previous paragraph is definitive. Even in the case of a dispute

between private citizens, the rule is that they must settle their disputes in court. The exception is
that, only if they agree, they may resolve their dispute through arbitration. If this is true in the
ambit of private law, it is even more so when a State is involved, because when a State submits
to arbitration proceedings, it is waiving the possibility of resorting to its own courts.
112.

As expressed in a well-known award:
“Article 25 of the ICSID Convention is by no means an exception to the law of the land. It
is limited to defining the conditions of ICSID jurisdiction, which include the fundamental
condition of consent. Without doubt, the consent to an arbitration proceeding constitutes a
renunciation or a derogation from the right to have recourse to national courts. Therefore
such consent should not be presumed.”56

113.

Even if there is no requirement that consent to ICSID arbitration should have any

characteristic other than to be expressed in writing in accordance with Article 25 of the
Convention, it is self-evident that such consent should be expressed in a manner that leaves no
doubts.
114.

Brandes has argued repeatedly that this Tribunal had information before it (namely,

CORDIPLAN’s and CONAPRI’s documents), 57 that the arbitral tribunals in the Cemex and
Mobil cases did not have. This Tribunal has examined the relevant information thoroughly, as
well as Brandes’ arguments in this regard, and has not found anything that may lead it to depart
from the conclusions arrived at by those tribunals with respect to the specific matter at issue
here.

56

Société Ouest Africaine des Bétons Industriels v. Republic of Senegal (ICSID Case No. ARB/82/1), Award
dated 25 February, 1988, ¶ 4.09.

57

See Letter from Brandes to the Tribunal dated 10 January, 2011 at pp. 4-5; Brandes’ presentation at the
Hearing on 15-16 November, 2010 at pp. 43 and 124.
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115.

This Tribunal sees no reason to depart from the conclusions reached by these two

tribunals in comparable cases as follows:
“The Tribunal thus arrives to the conclusion that such intention is not established. As a
consequence, it cannot conclude from the ambiguous text of Article 22 that Venezuela, in
adopting the 1999 Investment Law, consented in advance to ICSID arbitration for all
disputes covered by the ICSID Convention. That article does not provide a basis for
jurisdiction of the Tribunal in the present case.” 58
116.

Although in connection with the interpretation of the verb “to submit”, contained in

Article 22 of the LPPI Brandes referred briefly to the principle of effet utile, 59 the Tribunal
considers that its interpretation of Article 22 in the foregoing paragraphs does not contravene that
principle in any way.
117.

To refute one of Venezuela’s arguments, Brandes refers in its Rejoinder to the

notification about the LPPI made by the Respondent to ICSID in 2000, 60 and to the fact that the
enactment of that law was communicated to the World Trade Organization. The Tribunal does
not find in those documents any statement by Venezuela to the effect that Article 22 provides for
its consent to ICSID jurisdiction.
118.

Based on the findings in the paragraphs above, in the Tribunal’s opinion, it is obvious

that Article 22 of the Law on Promotion and Protection of Investments does not contain the
consent of the Bolivarian Republic of Venezuela to ICSID jurisdiction. Therefore, this Tribunal
lacks competence to resolve the dispute that has been submitted to it.
VI.

COSTS

119.

While the Respondent prevails to the effect that this Tribunal finds that it does not have

competence in this case, each Party has prevailed in respect of a number of the arguments that it
put forward.

58

Mobil, ¶ 140; Cemex, ¶ 138.

59

Counter-Memorial, ¶ 62.

60

Rejoinder, ¶ 36.

316

120.

Therefore, the Tribunal, in accordance with Art. 61(2) of the ICSID Convention and

47(1)(j) of the ICSID Arbitration Rules, concludes that the Parties shall bear on an equal basis
the fees and expenses of the members of this Arbitral Tribunal and the fees and expenses of the
International Centre for Settlement of Investment Disputes, and that each party shall bear the
fees and expenses incurred by it in relation to this proceeding.
VII.

DECISION

121.

For the above reasons and pursuant to Articles 41, 48 and 61 of the Convention on the

Settlement of Investment Disputes between States and Nationals of Other States and ICSID
Arbitration Rules 41 and 47, the Arbitral Tribunal declares unanimously that:
a. The objection to the jurisdiction of the International Centre for Settlement of Investment
Disputes made by the Bolivarian Republic of Venezuela is admitted.
b. Accordingly, the International Centre for Settlement of Investment Disputes has no
jurisdiction to hear this matter and this Arbitral Tribunal has no competence to decide the
merits of the case.
c. The Parties shall bear on an equal basis the fees and expenses of the members of this
Arbitral Tribunal, and of the International Centre for Settlement of Investment Disputes.
d. Each party shall bear the fees and expenses incurred by it in relation to this proceeding.
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1
Agreement between Argentina and Spain of October 3, 1991. Hereinafter cited as the
Argentine-Spain BIT.
2
Agreement between Chile and Spain of October 2, 1991. Hereinafter cited as the ChileSpain BIT.

2.
On August 8, 1997, the Centre, in accordance with Rule 5 of the
ICSID Rules of Procedure for the Institution of Conciliation and Arbitration Proceedings (Institution Rules), acknowledged receipt of the request
and on the same day transmitted a copy to the Kingdom of Spain and to
the Spanish Embassy in Washington, D.C. At the same time, the Centre
asked Mr. Maffezini to provide (i) specific information concerning the
issues in dispute and the character of the underlying investment; (ii) information as to the complete terms of Spain’s consent to submit the dispute
to arbitration under the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States (the ICSID
Convention); (iii) information as to the basis of his claim that the MFN
clause in the Argentine-Spain BIT would allow him to invoke Spain’s
consent contained in the Chile-Spain BIT; and (iv) documentation
concerning the entry into force of the bilateral investment treaties invoked
in the request. Mr. Maffezini provided this information in two letters of
September 10 and September 29, 1997.

1.
On July 18, 1997, the International Centre for Settlement of Investment Disputes (ICSID or the Centre) received from Mr. Emilio Agustín
Maffezini, a national of the Argentine Republic (Argentina), a Request for
Arbitration against the Kingdom of Spain (Spain). The request concerns a
dispute arising from treatment allegedly received by Mr. Maffezini from
Spanish entities, in connection with his investment in an enterprise for the
production and distribution of chemical products in the Spanish region of
Galicia. In his request the Claimant invokes the provisions of the 1991
“Agreement for the Reciprocal Promotion and Protection of Investments
between the Kingdom of Spain and the Argentine Republic” (the ArgentineSpain Bilateral Investment Treaty or BIT).1 The request also invokes, by
way of a most-favored-nation (MFN) clause in the Argentine-Spain BIT,
the provisions of a 1991 bilateral investment treaty between the Republic
of Chile (Chile) and Spain.2

A. Procedure

CASES

ICSID REVIEW—FOREIGN INVESTMENT LAW JOURNAL

7.
On April 24, 1998, Mr. Maffezini appointed Professor Thomas
Buergenthal, a national of the United States of America, as an arbitrator.
On May 4, 1998, Spain appointed Mr. Maurice Wolf, also a national of the
United States of America, as an arbitrator. The parties, however, failed to
agree on the appointment of the third, presiding, arbitrator. In these
circumstances, by means of a further communication of May 14, 1998, the
Claimant requested that the third, presiding, arbitrator in the proceeding

6.
On March 18, 1998, the Centre received a communication from the
Spanish Ministry of Economy and Finance, whereby Spain anticipated
having objections to the jurisdiction of the Centre and to the competence
of the Tribunal, providing the Centre with a summary of the grounds on
which such objections were based. The Centre promptly informed the
Respondent that a copy of this communication, as well as copies of the
request for arbitration and its accompanying documentation, of the notice
of registration and of the correspondence exchanged between the parties
and the Centre would be transmitted, in due course, to each of the
Members of the Tribunal, noting that the question of jurisdiction was one
for the Tribunal to decide.

5.
On March 5, 1998, Spain having failed to respond to the Claimant’s
proposal and more that 60 days having elapsed since the registration of the
request, the Claimant informed the Secretary-General that he was choosing
the formula set forth in Article 37(2)(b) of the ICSID Convention. The
Tribunal, therefore, would consist of three arbitrators, one appointed by
Mr. Maffezini, one appointed by Spain, and the third, presiding arbitrator,
appointed by agreement of the parties.

4.
On December 22, 1997, the Claimant proposed to the Respondent
that the Arbitral Tribunal consist of a sole arbitrator, to be appointed by
agreement of the parties. The Claimant further proposed that, if the parties
fail to agree in the name of the sole arbitrator by January 31, 1998, the sole
arbitrator shall be appointed by ICSID’s Secretary-General.

3.
On October 30, 1997, the Secretary-General of the Centre registered
the request, pursuant to Article 36(3) of the ICSID Convention. On this
same date, the Secretary-General, in accordance with Institution Rule 7,
notified the parties of the registration of the request and invited them to
proceed to constitute an Arbitral Tribunal as soon as possible.
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Under Article 38 of the ICSID Convention, if the Tribunal is not yet constituted within
90 days after the notice of registration of the request has been dispatched, the Chairman of
ICSID’s Administrative Council shall, at the request of either party, and after consulting both
parties as far as possible, appoint the arbitrator or arbitrators not yet appointed and designate
an arbitrator to be the President of the Tribunal.

11. The first session of the Tribunal with the parties was held, as scheduled, on August 21, 1998, at the seat of ICSID in Washington, D.C. At the
session the parties expressed their agreement that the Tribunal had been
properly constituted in accordance with the relevant provisions of the

10. After consulting with the parties, the Tribunal scheduled a first
session for August 21, 1998. On August 20, 1998, counsel for the Respondent hand-delivered a document containing Spain’s objections to the jurisdiction of the Centre. A copy of Spain’s filing was distributed by the Centre
to the Members of the Tribunal on that same date. A copy of Spain’s filing
was later handed by the Secretary of the Tribunal to the Claimant’s representative in the course of the Tribunal’s first session with the parties.

9.
On July 3, 1998, the Respondent filed an application for provisional
measures, requiring the Claimant to post a guaranty in the amount of the
costs expected to be incurred by Spain in defending against this action. By
further filing of August 7, 1998, the Claimant requested the Tribunal to
dismiss such application.

15. At the August 9, 1999 hearing, Dr. Raúl Emilio Vinuesa addressed
the Tribunal on behalf of the Claimant, referring to the arguments put
forward in his written pleadings. Mr. Rafael Andrés León Cavero addressed
the Tribunal on behalf of the Kingdom of Spain. The Tribunal then posed
questions to the representatives of the parties, as provided in Rule 32(3) of
the Arbitration Rules.

14. On May 14, 1999, the Tribunal invited the parties to submit any
further observations they may had on the question of jurisdiction, calling
for a hearing on jurisdiction to be held on July 7, 1999, at the seat of the
Centre in Washington, D.C. The parties filed their final observations on
the question of jurisdiction on June 3, 1999 (the Claimant) and June 18,
1999 (the Respondent). Due to consecutive requests filed first by counsel
for the Respondent, and later by counsel for the Claimant, the hearing on
jurisdiction was postponed until August 9, 1999.

13. In accordance with the above-described schedule, the Claimant
submitted to the Centre his memorial on the merits and on the question
of jurisdiction on November 19, 1998. On April 9, 1999, after a request
for an extension of the time limit for the filing of its counter-memorial was
granted by the Tribunal, the Respondent submitted its written pleadings
on the merits and on the question of jurisdiction.

12. During the course of the first session the parties agreed on a number
of procedural matters reflected in written minutes signed by the President
and the Secretary of the Tribunal. The Respondent, represented at the
session by Mr. Rafael Andrés León Cavero, drew the Tribunal’s attention to
its objections to the jurisdiction of the Centre. The Tribunal, after briefly
ascertaining the views of the parties on this matter, fixed the following time
limits for the written phase of the proceedings: the Claimant would file a
memorial, with all of his arguments on the question of jurisdiction and on
the merits within 90 days from the date of the first session; the Respondent
would then file a counter-memorial, with all of its arguments on the question of jurisdiction and on the merits within 90 days from its reception of
the Claimant’s memorial. The Tribunal left open the possibility of requiring
the submission of a reply and a rejoinder to the parties. The Tribunal also
left open the possibility of holding a hearing on the issue of jurisdiction.
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8.
Having consulted with the parties, the Chairman of ICSID’s Administrative Council appointed Professor Francisco Orrego Vicuña, a Chilean
national, as the President of the Arbitral Tribunal. On June 24, 1998,
ICSID’s Legal Adviser, on behalf of the Centre’s Secretary-General, and in
accordance with Rule 6(1) of the ICSID Rules of Procedure for Arbitration
Proceedings (Arbitration Rules), notified the parties that all three arbitrators had accepted their appointments and that the Tribunal was therefore
deemed to have been constituted on that date. On the same date, pursuant
to ICSID Administrative and Financial Regulation 25, the parties were
informed that Mr. Gonzalo Flores, Counsel, ICSID, would serve as Secretary of the Arbitral Tribunal.

6

ICSID Convention and the Arbitration Rules and that they did not have
any objections in this respect.

5

be appointed by the Chairman of ICSID’s Administrative Council in
accordance with Article 38 of the ICSID Convention.3
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1. Disputes which arise within the terms of this Agreement concerning an investment between an investor of one
Contracting Party and the other Contracting Party shall, if
possible, be settled amicably by the parties to the dispute.

“Article X
Settlement of Disputes Between a Contracting Party
and an Investor of the other Contracting Party

19. The Kingdom of Spain first challenges the jurisdiction of the Centre
and the competence of the Tribunal on the ground that the Claimant failed
to comply with the requirements of Article X of the Bilateral Investment
Treaty between Argentina and Spain. Article X of this Treaty reads as follows:

Exhaustion of Domestic Remedies

B. Considerations

18. The Tribunal has considered thoroughly the parties’ written submissions on the question of jurisdiction and the oral arguments delivered in
the course of the August 9, 1999 hearing on jurisdiction. As mentioned
above, the consideration of the merits has been postponed until the issue
of the Centre’s jurisdiction and Tribunal’s competence is decided by the
Tribunal. Having considered the basic facts of the dispute, the ICSID
Convention and the 1991 Argentine-Spain BIT, as well as the written and
oral arguments of the parties’ representatives, the Tribunal has reached the
following decision on the question of jurisdiction.

17. On October 28, 1999, the Tribunal issued Procedural Order No. 2,
addressing Spain’s request for provisional measures. The Tribunal, pointing
out that the recommendation of provisional measures seeking to protect
mere expectations of success on the side of the Respondent would amount
to a pre-judgement of the Claimant’s case, unanimously dismissed Spain’s
request.

16. Having heard the views of the parties, the Tribunal rendered, on
August 26, 1999, Procedural Order No 1, deciding that, in accordance
with Article 41(2) of the ICSID Convention and Rule 41(3) of the Arbitration Rules, it would deal with the question of jurisdiction as a preliminary matter, therefore suspending the proceedings on the merits.

CASES
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4. In the cases foreseen in paragraph 3, the disputes
between the parties shall be submitted, unless the parties
otherwise agree, either to international arbitration under the
March 18, 1965 Convention on the Settlement of Investment Disputes Between States and Nationals of Other States
or to an ad hoc arbitral tribunal established under the Arbitration Rules of the United Nations Commission on International Trade Law (UNCITRAL).
If after a period of three months following the submission of the dispute to arbitration by either party, there is no
agreement to one of the above alternative procedures, the
dispute shall be submitted to arbitration under the March
18, 1965 Convention on the Settlement of Investment
Disputes Between States and Nationals of Other States,
provided that both Contracting Parties have become parties
to the said Convention. Otherwise, the dispute shall be
submitted to the above mentioned ad hoc tribunal.
5. The Arbitral Tribunal shall decide the dispute in
accordance with the provisions of this Agreement, the terms
of other Agreements concluded between the parties, the law
of the Contracting Party in whose territory the investment
was made, including its rules on conflict of laws, and general
principles of international law.
.

a) at the request of one of the parties to the dispute, if
no decision has been rendered on the merits of the
claim after the expiration of a period of eighteen
months from the date on which the proceedings
referred to in paragraph 2 of this Article have been
initiated, or if such decision has been rendered, but
the dispute between the parties continues;
b) if both parties to the dispute agree thereto.

2. If the dispute cannot thus be settled within six
months following the date on which the dispute has been
raised by either party, it shall be submitted to the competent
tribunal of the Contracting Party in whose territory the
investment was made.
3. The dispute may be submitted to international arbitration in any of the following circumstances:
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23. In determining whether Spain conditioned its acceptance of the
Centre’s jurisdiction and the Tribunal’s competence on the prior exhaustion of domestic remedies, the Tribunal notes that in ratifying the ICSID
Convention, Spain did not attach any such condition to its acceptance of
Article 26. But since Spain was free to do so in the BIT, the Tribunal must
now examine whether Article X of that treaty requires the prior exhaustion
of domestic remedies. Although Article X does not condition the reference
to ICSID arbitration expressis verbis on the prior exhaustion of domestic
remedies, it does speak of proceedings in domestic courts. It must be deter-

22. The language of Article 26 makes clear that unless a Contracting
State has conditioned its consent to ICSID arbitration on the prior exhaustion of domestic remedies, no such requirement will be applicable. Article
26 thus reverses the traditional international law rule, which implies the
exhaustion requirement unless it is expressly or implicitly waived.

“Consent of the parties to arbitration under this Convention
shall, unless otherwise stated, be deemed consent to such
arbitration to the exclusion of any other remedy. A Contracting State may require the exhaustion of local administrative
or judicial remedies as a condition of its consent to arbitration under this Convention.”

21. The Tribunal will first address the contention that Article X(3)(a)
requires the exhaustion of domestic remedies. The starting point for its
analysis of Respondent’s submission is Article 26 of the ICSID Convention. It permits the Contracting States to condition their consent to ICSID
arbitration on the prior exhaustion of domestic remedies. Article 26 reads
as follows:

26. Claimant admits that the dispute was not referred to a Spanish court
prior to its submission to the Centre. He contends, however, that an analysis of the here relevant provisions of Article X indicates that a dispute does
not have to be referred to a domestic court before it is submitted to international arbitration as long as the dispute continues and the eighteen-

25. The Respondent reads Article X(3)(a) to mean that, if a domestic
court has rendered a decision on the merits on the issues in dispute within
the prescribed period of eighteen months, the case can no longer be
referred to international arbitration, irrespective of the holding of the
court. This conclusion follows, in Respondent’s view, because once the
decision has been rendered, the dispute cannot be said to continue. Hence,
if Claimant had referred the case to the Spanish courts and if those courts
had passed on the merits of the case within the eighteen-month period, the
dispute could no longer be submitted to the Centre under Article X. It
follows, in Respondent’s view, that Claimant’s failure to give Spanish courts
the opportunity to resolve the issues in dispute requires the Tribunal to rule
that it is not competent to hear the instant case.

b) if both parties to the dispute agree thereto.

a) at the request of one of the parties to the dispute, if no
decision has been rendered on the merits of the claim
after the expiration of a period of eighteen months from
the date on which the proceedings referred to in
paragraph 2 of this Article have been initiated, or, if such
decision has been rendered, but the dispute between the
parties continues;

24. Paragraph 2 of Article X provides that, if a dispute arises between an
investor and one of the Contracting Parties to the BIT, and if that dispute
cannot be resolved amicably within a period of six months, it shall be
submitted to the competent tribunals of the Contracting Party in whose
territory the investment was made. Paragraph 3 of Article X then stipulates
that the dispute may be submitted to an international arbitral tribunal in
any of the following circumstances:
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20. Respondent makes two interrelated arguments based on Article X.
The first is that Article X(3)(a) requires the exhaustion of certain domestic
remedies in Spain and that Claimant failed to comply with this requirement. The second contention is that Claimant did not submit the case to
Spanish courts before referring it to international arbitration as required by
Article X(2) of the BIT.

10

mined, therefore, whether that language can be interpreted to require the
exhaustion of domestic remedies and, if so, what the scope of that requirement is.

9

6. The Arbitral Award shall be binding on both parties
to the dispute and each Contracting Party shall execute them
in accordance with its laws.”
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4
C. Schreuer, “Commentary on the ICSID Convention. Article 25”, Foreign Investment
Law Journal, ICSID Review, Vol. 12, 1997, 59, at 201.

29. But even if Article X(3)(a) were to be characterized as a provision
requiring the exhaustion of domestic remedies, that requirement would not
have the effect, contrary to Respondent’s arguments, of preventing the
subsequent reference of the case to international arbitration under the BIT.
This is so because, where a treaty guarantees certain rights and provides for
the exhaustion of domestic remedies before a dispute concerning these
guarantees may be referred to an international tribunal, the parties to the
dispute retain the right to take the case to that tribunal as long as they have
exhausted the available remedies, and this regardless of the outcome of the
domestic proceeding. They retain that remedy because the international
tribunal rather than the domestic court has the final say on the meaning

28. The Tribunal notes, in this connection, that Article X(3)(a) does not
require the exhaustion of domestic remedies as that concept is understood
under international law.4 It speaks merely of a decision on the merits,
which Respondent admits does not even have to be a final or non-appealable decision under Spanish law, and thus fails to require the exhaustion of
all available domestic remedies.

27. Like all other provisions of the BIT and in the absence of other specified applicable rules of interpretation, Article X must be interpreted in the
manner prescribed by Article 31 of the Vienna Convention on the Law of
Treaties. It provides that a treaty is to be “interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose.” Applying this
principle, it is to be noted that Article X(3)(a) does not say that a case may
not be referred to arbitration if a domestic court has rendered a decision on
the merits of the dispute within a period of eighteen months. It provides
merely that if such a decision has been rendered and if the dispute
continues, the case may be referred to arbitration.

month period has expired. In Claimant’s view this conclusion follows from
the fact that Article X(3)(a) permits the reference of a case to international
arbitration whether or not a domestic court decision has been rendered and
regardless of its outcome.

CASES
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5
See International Law Commission, Draft Articles on State Responsibility, Art. 22 and
related Commentary, 1977 Yearbook of the International Law Commission, Vol. II, Part 2, 1978,
at 30 et seq. For the 1996 Draft and its referral to the 1977 Draft on this point, see International
Legal Materials, Vol. 37, 1998, 444. See also C. F. Amerasinghe: Local remedies in international
law, 1990, at 45-51.
6
Schreuer, loc. cit., supra note 4, at 199-202.

31. The foregoing analysis is relevant in determining the soundness of
Respondent’s interpretation of Article X(3)(a) and its contention that
pursuant to this provision a dispute cannot be deemed to continue if the
domestic court has rendered a decision on the merits which addressed all
issues raised by the parties. Leaving aside for a moment the wording of
paragraph 3(a), Respondent’s argument is based on the assumption that a
case may be referred to international arbitration under the BIT only if
there was a denial of justice by the domestic court. This proposition, if
accepted, would have the effect of denying the party to a dispute the right
to challenge the domestic court’s interpretation of the BIT. Respondent’s
interpretation can be reconciled neither with the language nor object and
purpose of the dispute resolution provisions of BITs in general and the
instant BIT in particular. This is so because these clauses are designed to
give foreign investors the right to have their disputes under a BIT decided
either exclusively or ultimately by international arbitration.6

30. Here it is to be noted that the requirements of the exhaustion of
domestic remedies differs depending on whether the appeal to an international tribunal contends that the domestic tribunal was guilty of a denial
of justice, or whether the claim seeks the vindication of rights guaranteed
in a treaty, for example, which empowers the tribunal to interpret and
apply the treaty. In the former case, the right to appeal to an international
tribunal, if it exists at all, can only be based on a denial of justice by the
domestic courts. In such a case, if there was no denial of justice, the case
will have to be rejected, whether or not the domestic court committed
errors of law or fact in rendering its judgement. This is not true in a case
where, as here, the parties have a treaty right to obtain a final determination from the international tribunal on the scope of their rights under the
treaty, provided they have first exhausted all available domestic remedies.

and scope of the international obligations—in this case the BIT—that are
in dispute.5
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35. This language suggests that the Contracting Parties to the BIT—
Argentina and Spain—wanted to give their respective courts the opportunity, within the specified period of eighteen months, to resolve the dispute
before it could be taken to international arbitration. Claimant contends,
however, that this could not have been the intended meaning of Article
X(2), if only because at the end of that period either party would still be
free to take the case to international arbitration, regardless of the outcome
of the domestic court proceedings.

34. Turning to the second part of Respondent’s argument, it must now
be asked whether a party to a dispute, which has not referred the case to a
domestic court, as required by Article X(2), must be deemed to have
waived or forfeited the right to submit the matter to international arbitration. Here it is to be noted that paragraph 2 provides that the dispute “shall
be submitted” (será sometida) to the competent tribunals of the State Party
where the investment was made, and that paragraph 3(a) then declares that
the dispute “may be submitted” (podrá ser sometida) to an international
arbitral tribunal at the request of a party to the dispute in the following
circumstances: if the domestic court has not rendered a decision on the
merits of the case within a period of eighteen months or if, notwithstanding the existence of such a decision, the dispute continues.

33. The Tribunal considers that Article X(3)(a) serves two important
functions, which are not affected by the above interpretation. First, it
permits either party to a dispute to seek redress from the appropriate
domestic court. Second, it ensures that a party accessing the domestic court
will not be prevented and will not be able to prevent the case from going
to international arbitration after the expiration of the eighteen-month
period. This is so whether or not the domestic court has rendered a decision and regardless of the decision it may have rendered.

32. Moreover, the wording of paragraph 3(a) does not support Respondent’s submission on this subject. It contains no guidelines for deciding
whether or under what circumstances a dispute may be deemed to
continue. In the Tribunal’s view, the absence of such objective criteria
leaves each party free to decide for itself whether the dispute continues,
that is, whether its claim has been vindicated by the domestic court, and
to refer the case to international arbitration if it is not satisfied with the
domestic court judgment. Had the Contracting Parties to the BIT wished
to establish a different procedure, they would have done so.

CASES
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“In all matters subject to this Agreement, this treatment shall
not be less favorable than that extended by each Party to the
investments made in its territory by investors of a third
country.”

38. The argument based on the most favored nation clause raises a
number of legal issues with which international tribunals are confronted
from time to time. As is true of many treaties of this kind, Article IV of the
BIT between Argentina and Spain, after guaranteeing a fair and equitable
treatment for investors, provides the following in paragraph 2:

Most Favored Nation Clause

37. As noted above, had the Claimant’s contention regarding Article
X(2) stood alone, the Tribunal would have had to reject it. However, in
view of the fact that Claimant argues in the alternative that he has the right
to rely on the most favored nation clause contained in the BIT, dismissal
of the application to the Tribunal without due consideration of this other
argument would be premature. The Tribunal will accordingly now address
the Claimant’s alternative argument.

36. Had this been the Claimant’s sole argument on the issue, the
Tribunal would have had to conclude that because the Claimant failed to
submit the instant case to Spanish courts as required by Article X(2) of the
BIT, the Centre lacked jurisdiction and the Tribunal lacked competence to
hear the case. This is so because Claimant’s submission on this point overlooks two important considerations. First, while it is true that the parties
would be free to seek international arbitration after the expiration of the
eighteen-month period, regardless of the outcome of the domestic court
proceeding, they are likely to do so only if they were dissatisfied with the
domestic court decision. Moreover, they would certainly not do so if they
were convinced that the international tribunal would reach the same decision. In that sense the courts of the Contracting Parties are given an opportunity to vindicate the international obligations guaranteed in the BIT.
Given the language of the treaty, this is a role which the Contracting Parties
can be presumed to have wished to retain for their courts, albeit within a
prescribed time limit. Second, Claimant’s interpretation of Article X(2)
would deprive this provision of any meaning, a result that would not be
compatible with generally accepted principles of treaty interpretation,
particularly those of the Vienna Convention on the Law of Treaties.
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43. The arguments outlined above are familiar to international lawyers
and scholars. Indeed, many of the issues mentioned have been addressed in

42. In this respect, Spain has also argued that since it is the purpose of
the most favored nation clause to avoid discrimination, such discrimination can only take place in connection with material economic treatment
and not with regard to procedural matters. Only if it could be established
that resort to domestic tribunals would produce objective disadvantages for
the investor would it be possible to argue material effects on the treatment
owed. It follows, in the same line of argument, that it would have to be
proved that the submission of the dispute to Spanish jurisdiction is less
advantageous to the investor than its submission to ICSID arbitration.

41. The Kingdom of Spain rejects these contentions. In its view, the treaties made by Spain with third countries are in respect of Argentina res inter
alios acta and, consequently, cannot be invoked by the Claimant. Respondent further argues that under the principle ejusdem generis the most
favored nation clause can only operate in respect of the same matter and
cannot be extended to matters different from those envisaged by the basic
treaty. In Spain’s view, this means that the reference in the most favored
nation clause of the Argentine-Spain BIT to “matters” can only be understood to refer to substantive matters or material aspects of the treatment
granted to investors and not to procedural or jurisdictional questions.

40. Claimant contends, consequently, that Chilean investors in Spain are
treated more favorably than Argentine investors in Spain. He argues,
accordingly, that the most favored nation clause in the Argentine-Spain
BIT gives him the option to submit the dispute to arbitration without
prior referral to domestic courts. Claimant submits, in this connection,
that although the Argentine-Spain BIT provides for exceptions to the most
favored nation treatment, none of these apply to the dispute settlement
provisions at issue in the instant case.

39. As noted above, the Argentine-Spain BIT provides domestic courts
with the opportunity to deal with a dispute for a period of eighteen months
before it may be submitted to arbitration. However, Article 10(2) of the
Chile-Spain Bilateral Investment Treaty, imposes no such condition. It
provides merely that the investor can opt for arbitration after the sixmonth period allowed for negotiations has expired.
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International Court of Justice, Reports, 1952, p. 93. See also Sir Gerald Fitzmaurice: The
Law and Procedure of the International Court of Justice, 1951-1954: Points of Substantive Law.
Part II, p. 84.
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International Court of Justice, Reports, 1952, p. 176.
9
International Court of Justice, Reports, 1953, p. 10. See also generally, International Law
Reports, 1953, p. 547.
10
Award of the Commission of Arbitration established for the Ambatielos claim between
Greece and the United Kingdom, dated March 6, 1956, United Nations: Reports of International
Arbitral Awards, Vol. XII, 1963, p. 91.
11
International Court of Justice, Reports, 1952, at 109.
12
Ibid., at 109. For a discussion of this and other decisions relating to the most favored
nation clause, the writings of authors and the work of the International Law Commission on
the subject, see Yearbook of the International Law Commission, Vol. II, 1970, p. 199; Vol. II,
1973, p. 97; Vol. II, Part One, 1978, p. 1; Vol. II, Part Two, 1978, p. 7.
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45. This discussion has practical consequences for the application of the
most favored nation clause. For if, as the Tribunal believes, the right
approach is to consider that the subject matter to which the clause applies
is indeed established by the basic treaty, it follows that if these matters are
more favorably treated in a third-party treaty then, by operation of the
clause, that treatment is extended to the beneficiary under the basic treaty.

“It is this treaty which establishes the juridical link between
the United Kingdom and a third-party treaty and confers
upon that State the rights enjoyed by the third party. A third
party treaty, independent of and isolated from the basic
treaty, cannot produce any legal effect as between the United
Kingdom and Iran: it is res inter alios acta”.12

44. In addressing these issues, it must first be determined which is the
basic treaty that governs the rights of the beneficiary of the most favored
nation clause. This question was extensively discussed in the Anglo-Iranian
Oil Company Case, where the International Court of Justice determined
that the basic treaty upon which the Claimant could rely was that
“containing the most-favored-nation clause”.11 The Court then held that:

the Anglo-Iranian Oil Company Case (Jurisdiction),7 in the Case concerning
the rights of nationals of the United States of America in Morocco 8and in the
Ambatielos Case (merits: obligation to arbitrate),9 as well as in the proceedings of the Ambatielos case before a Commission of Arbitration.10
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It was on this basis that the International Court of Justice ruled against the extension
of principles of international law envisaged in treaties between Iran and third parties to the
United Kingdom, as these principles were unrelated to the basic treaty containing the clause,
Judgment cit., supra note 11.
14
International Court of Justice, Reports, 1952, p. 191.
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49. The Commission of Arbitration, to which the dispute was eventually
submitted, subsequently confirmed the relevance of the ejusdem generis
rule. It affirmed that “the most-favored-nation clause can only attract

48. The issue came into sharp focus in the Ambatielos case. Greece
contended before the International Court of Justice that her subject—
Ambatielos—had not been treated in the English courts according to the
standards applied to British subjects and foreigners who enjoyed a most
favored nation treatment under treaties in force. Such most favored nation
treatment was relied upon as the basis of the claim and the request that the
dispute be submitted to arbitration. The Court did not deal with the
matter of the most favored nation clause, but this task would be undertaken by the Commission of Arbitration.

47. The question was indirectly but not conclusively touched upon in
the Case concerning the rights of nationals of the United States of America in
Morocco. Here, the International Court of Justice was confronted with the
question of whether the clause contained in a treaty of commerce could be
understood to cover consular jurisdiction as expressed in a third-party
treaty. However, the Court did not need to answer the question posed
because its main finding was that the treaties from which the United States
purported to derive such jurisdictional rights had ceased to operate
between Morocco and the third states involved.14

46. The second major issue concerns the question whether the provisions on dispute settlement contained in a third-party treaty can be considered to be reasonably related to the fair and equitable treatment to which
the most favored nation clause applies under basic treaties on commerce,
navigation or investments and, hence, whether they can be regarded as a
subject matter covered by the clause. This is the issue directly related to the
ejusdem generis rule.

If the third-party treaty refers to a matter not dealt with in the basic treaty,
that matter is res inter alios acta in respect of the beneficiary of the clause.13
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United Nations, Reports of International Arbitral Awards, 1963, p. 107.
Ibid.
Ibid., at 109, 110.

51. It is in the light of this background that the operation of the most
favored nation clause in bilateral investment treaties must now be considered by this Tribunal. In the case Asian Agricultural Products Limited v.
Republic of Sri Lanka,18 an ICSID Tribunal had the occasion to examine

50. The Commission accepted the extension of the clause to questions
concerning the administration of justice and found it to be compatible
with the ejusdem generis rule. It concluded that the protection of the rights
of persons engaged in commerce and navigation by means of dispute settlement provisions embraces the overall treatment of traders covered by the
clause. On the merits of the question, the Commission determined,
however, that the third-party treaties relied upon by Greece did not provide
for any “privileges, favours or immunities” more extensive than those
resulting from the basic treaty and that “accordingly the most-favorednation clause contained in Article X has no bearing on the present
dispute...”.17

Therefore it cannot be said that the administration of justice, in so far as it is concerned with the protection of these
rights, must necessarily be excluded from the field of application of the most-favored-nation clause, when the latter
includes ‘all matters relating to commerce and navigation’.
The question can only be determined in accordance with the
intention of the Contracting Parties as deduced from a reasonable interpretation of the Treaty”.16

“It is true that the ‘administration of justice’, when viewed in
isolation, is a subject-matter other than ‘commerce and navigation’, but this is not necessarily so when it is viewed in connection with the protection of the rights of traders. Protection
of the rights of traders naturally finds a place among the matters dealt with by treaties of commerce and navigation.

matters belonging to the same category of subject as that to which the
clause itself relates ”.15 However, the scope of the rule was defined in broad
terms:

18
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Asian Agricultural Products Limited v. Republic of Sri Lanka, ICSID Case NoARB/87/
3, Award of June 27, 1990, ICSID Reports, Vol. 4, p. 246.
19
Ibid., at 272.
20
Agreement between the United Kingdom and Albania, March 30, 1994. Twelve other
agreements made by the United Kingdom, which the Tribunal has examined, contain the same
model clause.
21
Agreement between Chile and the Belgian-Luxembourg Economic Union, July 15,
1992, Article 3 (3).

18

53. In other treaties the most favored nation clause speaks of “all rights
contained in the present Agreement”21 or, as the basic Argentine-Spain
BIT does, “all matters subject to this Agreement”. These treaties do not
provide expressly that dispute settlement as such is covered by the clause.
Hence, like in the Ambatielos Commission of Arbitration it must be estab-

52. A number of bilateral investment treaties have provided expressly
that the most favored nation treatment extends to the provisions on settlement of disputes. This is particularly the case of investment treaties
concluded by the United Kingdom. Thus, Article 3(3) of the Agreement
between the United Kingdom and Albania, stipulates: “For the avoidance
of doubt it is confirmed that the treatment provided for in paragraphs (1)
and (2) above shall apply to the provisions of Articles 1 to 11 of this Agreement”.20 Among the enumerated provisions are the clauses on dispute
settlement and the consent to submit to conciliation or arbitration under
ICSID. Here it is beyond doubt that the parties intended the most favored
nation clause to include dispute settlement in its scope, thereby meeting
the test proposed by the Ambatielos Commission of Arbitration. Furthermore, the parties included this model clause in the Agreement with the
express purpose of “the avoidance of doubt”.

the operation of the most favored nation treatment agreed to between Sri
Lanka and the United Kingdom in light of the argument that a Sri LankaSwitzerland treaty contained more favorable provisions on which the
investor sought to rely. The provisions discussed, however, were not related
to dispute settlement but only to the liability standards under the treaties
in question. As in the Ambatielos decision rendered by the Commission of
Arbitration, the ICSID Tribunal held that “...it is not proven that the Sri
Lanka/Switzerland Treaty contains rules more favourable than those
provided for under the Sri Lanka/UK Treaty, and hence, Article 3 of the
latter Treaty cannot be justifiably invoked in the present case”. 19

CASES

ICSID REVIEW—FOREIGN INVESTMENT LAW JOURNAL

See, for example, Magno Santovincenzo v. James F. Egan, United States Supreme Court,
Decision of November 23, 1931, U.S. Reports, Vol. 284, p. 30, where it was held that “...the
provisions of Article V of the Treaty were of special importance, as they provided for extraterritorial jurisdiction of the United States in relation to the adjudication of disputes. It would
thwart the major purpose of the Treaty to exclude from the important protection of these provisions citizens of the United States who might be domiciled in Persia”. For this and other
domestic decisions concerning the most favored nation clause see International Law Commission, Decisions of national courts relating to the most-favoured-nation clause, Digest prepared
by the Secretariat, Doc. A/CN.4/269, Yearbook of the International Law Commission, Vol. II,
1973, p. 117.
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55. International arbitration and other dispute settlement arrangements
have replaced these older and frequently abusive practices of the past.
These modern developments are essential, however, to the protection of the
rights envisaged under the pertinent treaties; they are also closely linked to
the material aspects of the treatment accorded. Traders and investors, like
their States of nationality, have traditionally felt that their rights and interests are better protected by recourse to international arbitration than by
submission of disputes to domestic courts, while the host governments
have traditionally felt that the protection of domestic courts is to be
preferred. The drafting history of the ICSID Convention provides ample

54. Notwithstanding the fact that the basic treaty containing the clause
does not refer expressly to dispute settlement as covered by the most
favored nation clause, the Tribunal considers that there are good reasons to
conclude that today dispute settlement arrangements are inextricably
related to the protection of foreign investors, as they are also related to the
protection of rights of traders under treaties of commerce. Consular jurisdiction in the past, like other forms of extraterritorial jurisdiction, were
considered essential for the protection of rights of traders and, hence, were
regarded not merely as procedural devices but as arrangements designed to
better protect the rights of such persons abroad.22 It follows that such
arrangements, even if not strictly a part of the material aspect of the trade
and investment policy pursued by treaties of commerce and navigation,
were essential for the adequate protection of the rights they sought to guarantee.

lished whether the omission was intended by the parties or can reasonably
be inferred from the practice followed by the parties in their treatment of
foreign investors and their own investors.
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See generally ICSID: Analysis of Documents Concerning the Origin and the Formulation
of the Convention, 1970.
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58. The Tribunal has also examined in detail the practice followed by
Spain in respect of bilateral investment treaties with other countries. These
treaties indicate that Spain’s preferred practice is to allow for arbitration,

57. The negotiations leading to the Argentine-Spain BIT evidence
similar policy conflicts between the capital exporting country and the host
country, that is, Spain and Argentina respectively, except that in the present
case the roles were later reversed, with Argentina becoming the capital
exporter and Spain the host country. The Claimant has convincingly
explained that at the time of the negotiations of the Agreement, Argentina
still sought to require some form of prior exhaustion of local remedies,
while Spain supported the policy of a direct right of submission to arbitration, which was reflected in the numerous agreements it negotiated with
other countries at that time. The eventual role the treaty envisaged for
domestic courts, involving the submission of the dispute to these courts for
a period of time, not amounting to the traditional exhaustion of local
remedies requirement as explained above, coupled with ICSID arbitration,
was an obvious compromise reached by the parties. Argentina later abandoned its prior policy, and like Spain and Chile, accepted treaty clauses
providing for the direct submission of disputes to arbitration following a
period of negotiations.

56. From the above considerations it can be concluded that if a thirdparty treaty contains provisions for the settlement of disputes that are more
favorable to the protection of the investor’s rights and interests than those
in the basic treaty, such provisions may be extended to the beneficiary of
the most favored nation clause as they are fully compatible with the ejusdem
generis principle. Of course, the third-party treaty has to relate to the same
subject matter as the basic treaty, be it the protection of foreign investments or the promotion of trade, since the dispute settlement provisions
will operate in the context of these matters; otherwise there would be a
contravention of that principle. This operation of the most favored nation
clause does, however, have some important limits arising from public
policy considerations that will be discussed further below.

evidence of the conflicting views of those favoring arbitration and those
supporting policies akin to different versions of the Calvo Clause.23
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59. Spain’s treaty practice also shows that in a few cases a six-month or
nine-month effort at a direct settlement is followed by arbitration between
the Contracting Parties, but not involving the choice of the investor. This
is, for example, the case of the treaties with Bolivia,45 Morocco46 and the
USSR.47 Only one other treaty, namely that with Uruguay, 48 follows the

following a six-months effort to reach a friendly settlement, which is what
the Chile-Spain BIT provides. In most cases there is a choice of arbitration
under ICSID, but other options are available as well. This is the situation,
for example, with regard to the treaties concluded by Spain with Algeria,24
Chile,25 Colombia,26 Cuba,27 Czechoslovakia,28 Dominican Republic,29
Egypt,30 El Salvador,31 Honduras,32 Hungary,33 Indonesia (twelve-month
direct settlement effort),34 Kazajstan,35 Republic of Korea,36 Lithuania,37
Malaysia,38 Nicaragua,39 Pakistan,40 Peru,41 Philippines,42 Poland43 and
Tunisia.44
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See, for example, the Algeria-Spain Agreement of December 23, 1994, Article 4.

63. Here it is possible to envisage a number of situations not present in
the instant case. First, if one contracting party has conditioned its consent

62. Notwithstanding the fact that the application of the most favored
nation clause to dispute settlement arrangements in the context of investment treaties might result in the harmonization and enlargement of the
scope of such arrangements, there are some important limits that ought to
be kept in mind. As a matter of principle, the beneficiary of the clause
should not be able to override public policy considerations that the
contracting parties might have envisaged as fundamental conditions for
their acceptance of the agreement in question, particularly if the beneficiary is a private investor, as will often be the case. The scope of the clause
might thus be narrower than it appears at first sight.

61. The Spanish treaty practice is also relevant in connection with
another aspect of the clause. Most treaties concluded by Spain have a
model clause to the effect that “...Each Party shall guarantee in its territory
fair and equitable treatment for the investments made by investors of
the other Party...This treatment shall not be less favourable than that
extended by each Party to the investments made in its territory by its own
investors...”.49 While this clause applies to national treatment of foreign
investors, it may also be understood to embrace the treatment required by
a Government for its investors abroad, as evidenced by the treaties made to
ensure their protection. Hence, if a Government seeks to obtain a dispute
settlement method for its investors abroad, which is more favorable than
that granted under the basic treaty to foreign investors in its territory, the
clause may be construed so as to require a similar treatment of the latter.

60. The Tribunal also notes that of all the Spanish treaties it has been
able to examine, the only one that speaks of “all matters subject to this
Agreement” in its most favored nation clause, is the one with Argentina.
All other treaties, including those with Uruguay and Chile, omit this reference and merely provide that “this treatment” shall be subject to the clause,
which is of course a narrower formulation.

model of the Argentine-Spain BIT, probably because of the similarity of
policies pursued by the two River Plate nations.

CASES

ICSID REVIEW—FOREIGN INVESTMENT LAW JOURNAL

50
The Mavrommatis Palestine Concessions (Greece v. U.K.), Permanent Court of International Justice, 1924, Series A. No. 2, 12; Interhandel Case (Switzerland v. United States of
America), International Court of Justice, Reports 1959, 27.
51
See, for example, the Chile-Spain BIT of October 2, 1991, Article 10(2).

64. In light of the above considerations, the Tribunal is satisfied that the
Claimant has convincingly demonstrated that the most favored nation
clause included in the Argentine-Spain BIT embraces the dispute settlement provisions of this treaty. Therefore, relying on the more favorable
arrangements contained in the Chile-Spain BIT and the legal policy
adopted by Spain with regard to the treatment of its own investors abroad,
the Tribunal concludes that Claimant had the right to submit the instant
dispute to arbitration without first accessing the Spanish courts. In the

to arbitration on the exhaustion of local remedies, which the ICSID
Convention allows, this requirement could not be bypassed by invoking
the most favored nation clause in relation to a third-party agreement that
does not contain this element since the stipulated condition reflects a
fundamental rule of international law.50 Second, if the parties have agreed
to a dispute settlement arrangement which includes the so-called fork in
the road, that is, a choice between submission to domestic courts or to
international arbitration, and where the choice once made becomes final
and irreversible,51 this stipulation cannot be bypassed by invoking the
clause. This conclusion is compelled by the consideration that it would
upset the finality of arrangements that many countries deem important as
a matter of public policy. Third, if the agreement provides for a particular
arbitration forum, such as ICSID, for example, this option cannot be
changed by invoking the clause, in order to refer the dispute to a different
system of arbitration. Finally, if the parties have agreed to a highly institutionalized system of arbitration that incorporates precise rules of procedure, which is the case, for example, with regard to the North America Free
Trade Agreement and similar arrangements, it is clear that neither of these
mechanisms could be altered by the operation of the clause because these
very specific provisions reflect the precise will of the contracting parties.
Other elements of public policy limiting the operation of the clause will no
doubt be identified by the parties or tribunals. It is clear, in any event, that
a distinction has to be made between the legitimate extension of rights and
benefits by means of the operation of the clause, on the one hand, and
disruptive treaty-shopping that would play havoc with the policy objectives
of underlying specific treaty provisions, on the other hand.

24

350

25

67. The Tribunal notes that Article 25 of the Convention must be read
together with two provisions of the BIT, which are of particular relevance

66. Claimant emphasizes that he is not bringing this case on behalf of
EAMSA. He contends, instead, that he has filed this action in his personal
capacity as a foreign (Argentine) investor in the Spanish company
(EAMSA) to protect his investment in that company. In support of his
arguments, Claimant points, inter alia, to Articles I(2) and II(2) of the BIT
and argues that these provisions define “investments” broadly in the sense
that they cover all types of property and rights to property, including
investments made or acquired in the host country.

65. The Respondent has also challenged the jurisdiction of the Centre
and the Tribunal’s competence on a different ground, namely, that the
Claimant lacks standing to file this request for arbitration because he is not
an investor within the meaning of Article 25(1) of the ICSID Convention.
Respondent points out that under Article 25(1), the Centre has jurisdiction only over disputes arising directly out of an investment “between a
Contracting State and a national of another Contracting State.” Although
Claimant is an Argentine national, his claim against the Kingdom of Spain
is based, in Respondent’s view, on injuries allegedly suffered by EAMSA, a
Spanish juridical entity established and largely owned by Claimant. As a
Spanish company, EAMSA has a juridical personality separate and distinct
from its shareholders. Respondent argues that as long as the company
continues to exist qua company, a shareholder in Claimant’s position has
no standing to seek to lift the corporate veil and sue in his personal capacity
for damages sustained by the company. According to this view, the
Claimant would have only very limited grounds upon which to sue for
eventual wrongdoings that might affect him personally, but in any event
such acts could not be attributed to the Kingdom of Spain.

The Claimant’s Standing

Tribunal’s view, the requirement for the prior resort to domestic courts
spelled out in the Argentine-Spain BIT does not reflect a fundamental
question of public policy considered in the context of the treaty, the negotiations relating to it, the other legal arrangements or the subsequent practice of the parties. Accordingly, the Tribunal affirms the jurisdiction of the
Centre and its own competence in this case in respect of this aspect of the
challenge made by the Kingdom of Spain.
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70. In the Tribunal’s view, Claimant has sustained that burden. He is an
Argentine investor in a Spanish company, who brings this action ostensibly
to protect his investment in that company and for losses incurred by him
due to injurious acts he attributes to Respondent. If proved, these facts
would entitle Claimant to invoke the protection of the BIT in his personal
capacity. (Convention, Art. 25; BIT, Arts. I(2) and II(2)). Accordingly,

69. The foregoing conclusion does not mean that Claimant has in fact
proved that he has made out a valid claim for damages sustained by him in
his personal capacity. He will have to do that in the proceedings on the
merits in order to win his case. At this stage of the proceedings, however,
it is enough for him to demonstrate that, if true, his allegations would give
him standing to bring this case in his personal capacity.

68. These provisions indicate that capital investments are covered by the
BIT. They also provide that individuals having the nationality of one of the
Contracting Parties, who invest in corporations or similar legal entities
created in the territory of the other Contracting Party, are as a general
proposition entitled to claim the protection of that treaty. These provisions
complement and are consistent with the requirements of Article 25 of the
Convention. Claimants’ assertions as to his standing to file this case are
fully compatible with these stipulations.

“The present Agreement shall apply to capital investments in
the territory of one Contracting Party, made in accordance
with its legislation prior to the entry into force of the Agreement. However this Agreement shall not apply to disputes or
claims originating before its entry into force.”

The other provision is Article II(2), which stipulates:

“The term ‘investment’ means every kind of asset, such as
goods and rights of whatever nature, acquired or made in
accordance with the laws of the Contracting Party in whose
territory the investment is made, and shall include, in particular though not exclusively, the following: shares in stock or
any other form of participation in a company.”

in analyzing the above contentions of the parties. The first of these is
Article I(2) of the BIT, which reads, in part, as follows:
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ICSID Convention, Article 25(1).
Aron Broches: “The Convention on the Settlement of Investment Disputes: Some
Observations on Jurisdiction”, Columbia Journal of International Law, Vol. 5, 1966, 263, at 265.
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74. Under the ICSID Convention, the Centre’s jurisdiction extends only
to legal disputes arising directly out of an investment between a
Contracting State and a national of another Contracting State.52 Just as the
Centre has no jurisdiction to arbitrate disputes between two States, it also
lacks jurisdiction to arbitrate disputes between two private entities. Its
main jurisdictional feature is to decide disputes between a private investor
and a State.53 However, neither the term “national of another Contracting
State” nor the term “Contracting State” are defined in the Convention.

73. The Respondent maintains, however, that SODIGA is a private
commercial corporation established under the commercial laws of Spain
and that, consequently, its activities are those of a private entity. Ownership of part of the shares of SODIGA by State entities, the Respondent
argues, does not alter the private commercial character of the corporation
nor does it transform SODIGA into a State agency. Its acts or omissions
cannot, therefore, be attributed to the State.

72. The issue here can be summarized as follows. The Claimant argues
that the actions and omissions affecting his investment are attributable to
an entity owned and operated by the Kingdom of Spain. SODIGA, the
Claimant argues, is not only owned by several State entities, but it is also
under the control of the State and operated as an arm of the State for the
purposes of the economic development of the region of Galicia. Accordingly, as a State entity, its wrongful acts or omission may be attributed to
the State.

71. The Tribunal now turns to the Respondent’s contention that the
instant dispute is not between the Kingdom of Spain and the Claimant, as
alleged by the Claimant, but between the Claimant and the private corporation “Sociedad para el Desarrollo Industrial de Galicia” (SODIGA), with
which the Claimant made various contractual dealings.

SODIGA’s Status in the Kingdom of Spain

Claimant can be said to have made out a prima facie case that he has
standing to file this case.
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ICSID Convention, Article 25(1) and 25(3). See C. Schreuer: “Commentary on the
ICSID Convention. Article 25”, Foreign Investment Law Journal—ICSID Review, Vol. 11, 1996,
318, at 380-391; Schreuer, loc. cit., supra note 4, at 140-150.
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SODIGA is not a party to this case and no designation has been made or consent has
been given by Spain to this effect.
56
Argentine-Spain BIT, Article V.
57
Ian Brownlie: System of the Law of Nations. State Responsibility. Part I, 1983, 132 et seq.
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77. The question whether or not SODIGA is a State entity must be
examined first from a formal or structural point of view. Here a finding
that the entity is owned by the State, directly or indirectly, gives rise to a
rebuttable presumption that it is a State entity. The same result will obtain
if an entity is controlled by the State, directly or indirectly. A similar

76. Since neither the Convention nor the Argentine-Spanish BIT establish guiding principles for deciding the here relevant issues, the Tribunal
may look to the applicable rules of international law in deciding whether a
particular entity is a state body. These standards have evolved and been
applied in the context of the law of State responsibility. Here, the test that
has been developed looks to various factors, such as ownership, control, the
nature, purposes and objectives of the entity whose actions are under scrutiny, and to the character of the actions taken.57

75. Accordingly, the Tribunal has to answer the following two questions:
first, whether or not SODIGA is a State entity for the purpose of determining the jurisdiction of the Centre and the competence of the Tribunal,
and second, whether the actions and omissions complained of by the
Claimant are imputable to the State. While the first issue is one that can
be decided at the jurisdictional stage of these proceedings, the second issue
bears on the merits of the dispute and can be finally resolved only at that
stage.

Some elements outlined in the Convention in respect of the standing of a
constituent subdivision or agency of a Contracting State or the modalities
of consent in their respect,54 neither help in this case.55 The Convention
contains no criteria dealing with the attribution to the State of acts or
omissions undertaken by such State entities, subdivisions or agencies. The
Argentine-Spanish BIT does not assist either in this determination. While
it speaks of actions of State authorities (“autoridades de una Parte”), it does
not define the phrase.56
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See generally Brownlie, op. cit, supra note 57, at 135-137.
International Law Commission: “Draft Articles on State Responsibility”, 1996, International Legal Materials, Vol. 37, 1998, 444.
60
Brownlie, op. cit., supra note 57, at 136.
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79. Because of the many forms that State enterprises may take and thus
shape the manners of State action, the structural test by itself may not
always be a conclusive determination whether an entity is an organ of the
State or whether its acts may be attributed to the State. An additional test
has been developed, a functional test, which looks to the functions of or
role to be performed by the entity.60 Although, as noted above, neither the
ICSID Convention nor the Argentine-Spain BIT define a Contracting
State, the drafting history of the Convention does cover an analogous situation: whether mixed economy companies or government-owned corporations may be considered under the definition of a “national of a
Contracting State”. While recognizing, of course, that definitions of
different terms are not usually interchangeable and that, in this case, a
“Contracting State” is different from a “national of a Contracting State”,

“2. The conduct of an organ of an entity which is not part
of the formal structure of the State or of a territorial
governmental entity, but which is empowered by the
internal law of that State to exercise elements of the
governmental authority, shall be considered as an act of
the State under international law, provided the organ
was acting in such capacity in the case in question.” 59

78. The relevance of these standards is clearer when there is a direct State
operation and control, such as by a section or division of a Ministry, but
less so when the State chooses to act through a private sector mechanism,
such as a corporation (sociedad anonima) or some other corporate structure.
In any event, a State will not necessarily escape responsibility for wrongful
acts or omissions by hiding behind a private corporate veil. 58 Paragraph 2
of Article 7 of the International Law Commission’s Draft Articles on State
Responsibility, supports this position:

presumption arises if an entity’s purpose or objectives is the carrying out of
functions which are governmental in nature or which are otherwise
normally reserved to the State, or which by their nature are not usually
carried out by private businesses or individuals.
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1972, at 355.
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81. It is difficult to determine, a priori, whether these various tests and
standards need necessarily be cumulative. It is likely that there are circumstances when they need not be. Of course, when all or most of the tests
result in a finding of State action, the result, while still merely a presumption, comes closer to being conclusive.

80. This functional test has been applied, in respect of the definition of
a national of a Contracting State, in the recent decision of an ICSID
Tribunal on objections to jurisdiction in the case of Ceskoslovenska
Obchodni Banka, A. S. v. the Slovak Republic.62 Here it was held that the
fact of State ownership of the shares of the corporate entity was not enough
to decide the crucial issue of whether the Claimant had standing under the
Convention as a national of a Contracting State as long as the activities
themselves were “essentially commercial rather than governmental in
nature”.63 By the same token, a private corporation operating for profit
while discharging essentially governmental functions delegated to it by the
State could, under the functional test, be considered as an organ of the
State and thus engage the State’s international responsibility for wrongful
acts.

there are sufficient similarities which would allow us to utilize jurisprudence developed for one definition in the context of the other. Thus, a
determination as to the character of state-owned enterprises in the context
of whether it is a “national of a Contracting State”, may also be relevant in
determining whether a state enterprise may be subsumed within the definition of the term “Contracting Party”. In this connection, it is relevant to
note, as explained by a leading authority on the Convention, that it would
seem that “a mixed economy company or government-owned corporation
should not be disqualified as a ‘national of another Contracting State’
unless it is acting as an agent for the government or is discharging an essentially governmental function”.61
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The Xunta is defined as the collegiate body of the Government of Galicia. See http://
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85. In this instance, however, it is clear from the background leading to
the establishment of SODIGA that the intent of the Government of Spain
was to create an entity to carry out governmental functions. In fact, the
proposal to create SODIGA originated in the Ministerio de Industria; its

84. However, the intent of the State to create still another a corporate
entity, particularly one which is intended to operate in the private sector,
even if State owned, is not sufficient to raise the presumption of an entity
being an organ of the State. More is required in terms of the functional test
discussed above.

83. In the light of these considerations, the Tribunal notes, first, that
SODIGA was created by a decree issued by the Ministry of Industry
(Ministerio de Industria) which authorized the National Institute for
Industry (Instituto Nacional de Industria), a national State agency, to establish SODIGA. The characterization of the Ministry and the Institute as
State entities is not disputed in this case. Furthermore, in spite of the fact
that the government chose to create SODIGA in the form of a private
commercial corporation, it did so by providing that the Instituto Nacional
de Industria would own no less than 51% of the capital. In fact, as of
December 31, 1990, the percentage of governmentally owned capital of
SODIGA had increased to over 88%, including the stock holdings of the
Xunta de Galicia, also a state entity in charge of the executive power in the
Autonomous Community of Galicia,65 several savings and loans associations (cajas de ahorros), other regional development agencies and the Banco
Exterior de España.

82. The Tribunal is also of the view that a domestic determination, be it
legal, judicial or administrative, as to the juridical structure of an entity
undertaking functions which may be classified as governmental, while it is
to be given considerable weight, is not necessarily binding on an international arbitral tribunal. Whether an entity is to be regarded as an organ of
the State and whether this might ultimately engage its responsibility, is a
question of fact and law to be determined under the applicable principles
of international law.64
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Decreto 2182/1972, Boletin Oficial del Estado, No. 197, August 17, 1972, p. 1536.

88. Many countries besides Spain have created regional development
agencies. These agencies have been created around the world and operate
as governmental entities, whether in the form of direct State agencies, terri-

87. While it is possible that the Spanish State could have out-sourced
such development activities to a private, non-governmental, corporate
entity, this was not the case here. But, as explained above, even if it had
been the case, under the functional test this would not have necessarily
delinked the Spanish State from the entity as its functions would have been
delegated by the State and they could still be government functions in the
light of international law.

86. This intention is evidenced, for example, in the preamble to the
decree. It declares that one of the purposes for SODIGA’s creation is the
promotion of regional industrial development of the Autonomous Region
of Galicia. (“. . . [S]e considera urgente la constitucion de una Sociedad que, con
la finalidad especifica de impulsar el desarrollo industrial de Galicia,. . .” ).
Furthermore, it can be seen that it was the intent of the Government of
Spain to utilize SODIGA as an instrument of State action. Among its functions was the undertaking of studies for the introduction of new industries
into Galicia, seeking and soliciting such new industries, investing in new
enterprises, processing loan applications with official sources of financing,
providing guarantees for such loans, and providing technical assistance.
Moreover, either through the Instituto Nacional de Industria or directly,
SODIGA was charged with providing subsidies and offering other inducements for the development of industries. Many of these objectives and
functions are by their very nature typically governmental tasks, not usually
carried out by private entities, and, therefore, cannot normally be considered to have a commercial nature.

creation was vetted and approved by the Ministry of Finance (Ministerio de
Hacienda); and its creation was discussed and approved at a meeting of the
Council of Ministers (Consejo de Ministros), one of the highest policy
organs of the Government of Spain.66 The participation of these government bodies in the creation of SODIGA points to the fact that it was established to carry out governmental functions in the field of regional
development.
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92. The Argentine-Spain BIT entered into force on September 28, 1992,
and because of the Claimant’s argument about the relevance of the mostfavored-nation clause in respect of the Chile-Spain BIT, the Kingdom of
Spain also argues that the latter treaty only entered into force on March 29,
1994. Accordingly, Spain submits that for the Centre to have jurisdiction
the dispute should originate after this last date or, in any event, after the
date of entry into force of the Argentine-Spain BIT. Considering that the
Claimant relies on facts and events that took place as early as 1989 and

91. Article II(2) of the Argentine-Spain BIT provides in part: “However,
this agreement shall not apply to disputes or claims originating before its
entry into force.”

90. A last challenge of the Respondent to the jurisdiction of the Centre
and the competence of the Tribunal rests on the argument that the alleged
dispute originates in its view before the entry into force of the BIT between
Argentina and Spain. This argument is in turn connected with the issue of
the existence of a dispute and whether it qualifies as a legal dispute, but
these other aspects belong also to the merits of the claim.

Time of the Dispute

89. In view of the fact that SODIGA meets both the structural test of
State creation and capital ownership and the functional test of performing
activities of a public nature, the Tribunal concludes that the Claimant has
made out a prima facie case that SODIGA is a State entity acting on behalf
of the Kingdom of Spain. Whether SODIGA is responsible for the specific
acts and omissions complained of, whether they are wrongful, whether all
these acts or omissions always were governmental rather than commercial
in character, and, hence, whether they can be attributed to the Spanish
State, are questions to be decided during the proceedings on the merits of
the case.

torial or regional agencies or, as in the case of SODIGA, as corporations.
It is relevant to note, in this connection, that the World Bank has established an office, the Foreign Investment Advisory Service (FIAS), one of
whose functions is to provide technical assistance and consulting services
to governments to assist with the creation and operation of industrial and
other development organizations.
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AGIP v. Congo, ICSID Case ARB/77/1, Award of November 30, 1979, ICSID Reports,
Vol. 1, 306.
68
International Court of Justice: Case concerning East Timor, ICJ Reports 1995, 90, para.
22, with reference to earlier decisions of both the Permanent Court of International Justice and
the International Court of Justice.
69
C. Schreuer, loc. cit., (1996), supra note 54, at 337.

67

96. The Tribunal notes in this respect that there tends to be a natural
sequence of events that leads to a dispute. It begins with the expression of
a disagreement and the statement of a difference of views. In time these

95. In the present case it is quite clear, as the Kingdom of Spain has
argued, that the events on which the parties disagreed began as early as
1989. Issues such as budget estimates, requirements of environmental
impact assessment, disinvestment, and other, were indeed discussed during
the period 1989-1992. But this does not mean that a legal dispute as
defined by the International Court of Justice can be said to have existed at
the time.

94. These differing views of the parties as to the meaning of a dispute
and when it becomes identified or recognized as such, are quite common
in ICSID and other arbitral or judicial proceedings.67 The International
Court of Justice has defined a dispute on various occasions by declaring
that it is “a disagreement on a point of law or fact, a conflict of legal views
or interests between parties.”68 It has been rightly commented in this
respect that the “dispute must relate to clearly identified issues between the
parties and must not be merely academic...The dispute must go beyond
general grievances and must be susceptible of being stated in terms of a
concrete claim”.69

93. The Claimant rejects this view on the ground that a “dispute” arises
when it is formally presented as such, and this happened only after both the
Argentine-Spain and the Chile-Spain BIT had entered into force. He
contends, moreover, that before the dispute can be deemed to have arisen,
there may have been disagreements and differences of opinion between the
parties, but these events do not amount to a dispute as this concept is
understood in international and domestic law.

throughout 1990, 1991, and the first part of 1992, Spain contends that the
BIT does not apply to the dispute.

34
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70
Ibid., at 337, with particular reference to AALP v. Sri Lanka, ICSID Case NoARB/87/
3, Award of June 27, 1990, ICSID Reports, Vol. 4, 251.

98. The Tribunal is satisfied that in this case the dispute in its technical
and legal sense began to take shape in 1994, particularly in the context of
the disinvestment proposals discussed between the parties. At that point,
the conflict of legal views and interests came to be clearly established,
leading not long thereafter to the presentation of various claims that eventually came to this Tribunal. That is to say, this dispute came into being
after both the Argentine-Spain and the Chile-Spain BITs had entered into
force, although the critical date here is the date of entry into force of the
former, since this is the basic treaty relevant in this case. It is on this basis
that the Tribunal comes to the conclusion that the Centre has jurisdiction
and that the Tribunal is competent to consider the dispute between the
parties in accordance with the provisions of Article II(2 )of the ArgentineSpain BIT.

97. It should also be noted that the Kingdom of Spain has correctly
argued that there is a difference between a dispute and a claim in terms of
Article II(2) of the Argentine-Spain BIT. While a dispute may have
emerged, it does not necessarily have to coincide with the presentation of
a formal claim. The critical date will in fact separate, not the dispute from
the claim, but the dispute from prior events that do not entail a conflict of
legal views and interests. It follows that if the dispute arises after the critical
date it will qualify for its transformation into a claim, while if the dispute
has arisen before such date it will be excluded by the terms of the BIT.

events acquire a precise legal meaning through the formulation of legal
claims, their discussion and eventual rejection or lack of response by the
other party. The conflict of legal views and interests will only be present in
the latter stage, even though the underlying facts predate them. It has also
been rightly commented that the existence of the dispute presupposes a
minimum of communications between the parties, one party taking up the
matter with the other, with the latter opposing the Claimant’s position
directly or indirectly.70 This sequence of events has to be taken into
account in establishing the critical date for determining when under the
BIT a dispute qualifies as one covered by the consent necessary to establish
ICSID’s jurisdiction.
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[signature]
Thomas Buergenthal
Arbitrator

[signature]
Francisco Orrego Vicuña
President of the Tribunal

[signature]
Maurice Wolf
Arbitrator

99. For the foregoing reasons, the Tribunal unanimously decides that the
present dispute is within the jurisdiction of the Centre and the competence
of the Tribunal. The Tribunal has, accordingly, made the necessary Order
for the continuation of the procedure pursuant to Arbitration Rule 41(4).

C. Decision

36

International Centre for Settlement of Investment Disputes
CMS Gas Transmission Company v. Argentine Republic
Award
ICSID Case No. ARB/01/8, 12 May 2005

358

H.E. Osvaldo César Guglielmino
Procurador del Tesoro de la Nación
Procuración del Tesoro de la Nación
Buenos Aires
Argentina

Ms. Lucy Reed
Ms. Sylvia Noury
Freshfields Bruckhaus Deringer LLP
New York, NY
United States of America

Ms. Margrete Stevens

Secretary of the Tribunal

Professor Francisco Orrego Vicuña, President
The Honorable Marc Lalonde P.C., O.C., Q.C., Arbitrator
H.E. Judge Francisco Rezek, Arbitrator

Members of the Tribunal

AWARD

CASE NO. ARB/01/8
Argentina

Buenos Aires

M. & M. Bomchil Abogados

Dr. Guido Santiago Tawil

and

AND

THE ARGENTINE REPUBLIC
(RESPONDENT)

France

Paris

Freshfields Bruckhaus Deringer

Mr. Nigel Blackaby

Representing the Respondent

Representing the Claimant

CMS GAS TRANSMISSION COMPANY
(CLAIMANT)

IN THE PROCEEDING BETWEEN

INTERNATIONAL CENTRE FOR SETTLEMENT
OF INVESTMENT DISPUTES
WASHINGTON, D.C.

Date of dispatch to the parties: May 12, 2005

2

359

The Claimant, CMS Gas Transmission Company, is a company established under the

United States of America

New York, NY 10022

34th floor

520 Madison Avenue

Freshfields Bruckhaus Deringer LLP

Ms. Sylvia Noury

Ms. Lucy Reed

laws of the State of Michigan, United States. It is represented in this proceeding by:

1.

A. Introduction

Makes the following Award:

After deliberation,

Composed as above,

THE TRIBUNAL

3

The Respondent is the Argentine Republic, represented in this proceeding by:

By letter of April 8, 2005 the Secretary of the Tribunal informed the parties that the

Arbitration Rule 47, as well as a copy of the Tribunal’s Decision on Objections to

Rules. This Award contains the Tribunal’s Award on the merits rendered in accordance with

Tribunal had declared the proceeding closed in accordance with Rule 38(1) of the Arbitration

3.

Argentina

CP 1112 Buenos Aires

Posadas 1641

Procuración del Tesoro de la Nación

Procurador del Tesoro de la Nación

H.E. Osvaldo César Guglielmino

2.

Argentina

C1008AAF Buenos Aires

Suipacha 268, piso 12

M. & M. Bomchil Abogados

Dr. Guido Santiago Tawil

France

75375 Paris Cedex 08

2-4 rue Paul Cézanne

Freshfields Bruckhaus Deringer

Mr. Nigel Blackaby
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would be President of the Tribunal, to be appointed by agreement of the parties.

Republic (Argentina). The request concerned the alleged suspension by Argentina of a tariff

arbitrators and the method of their appointment was equivalent to the formula set forth in

Treaty or BIT or the Treaty).1

Brazil, as an arbitrator. On November 9, 2001, CMS appointed The Honorable Marc Lalonde

Embassy in Washington D.C.

on the appointment of the third, presiding, arbitrator. In these circumstances, by letter of
December 5, 2001, the Claimant requested that the third, presiding, arbitrator in the
proceeding be appointed in accordance with Article 38 of the ICSID Convention.2

in the request had not been submitted by CMS for resolution in accordance with any

applicable, previously agreed, dispute-settlement procedure, under Article VII (2)(b) of the

6.

On August 15, 2001, the Centre requested CMS to confirm that the dispute referred to

P.C., O.C., Q.C., a national of Canada, as an arbitrator. The parties, however, failed to agree

10.

On October 24, 2001 Argentina appointed H. E. Judge Francisco Rezek, a national of

in Arbitration Rule 3 for the appointment of arbitrators.

acknowledged receipt and transmitted a copy of the request to Argentina and to the Argentine

Procedure for the Institution of Conciliation and Arbitration Proceedings (Institution Rules),

On July 27, 2001, the Centre, in accordance with Rule 5 of the ICSID Rules of

On the same date the Centre informed the parties that since their agreement on the number of

Encouragement and Protection of Investment.” (The Argentina – U.S. Bilateral Investment

5.

proposal of CMS concerning the number of arbitrators and the method of their appointment.

the United States of America and the Argentine Republic Concerning the Reciprocal

Article 37(2)(b) of the Convention, the parties were invited to follow the procedure set forth

9.

investment. In its request, the Claimant invoked the provisions of the 1991 “Treaty between

adjustment formula for gas transportation applicable to an enterprise in which CMS had an
On September 13, 2001, Argentina informed the Centre of its agreement to the

consist of three arbitrators, one arbitrator to be appointed by each party and the third, who

incorporated in the United States of America, a Request for Arbitration against the Argentine

4.

proposal, contained in paragraph 60 of the request for arbitration, the Arbitral Tribunal would

On August 30, 2001, the Centre reminded Argentina of the Claimant’s proposal

(ICSID or the Centre) received from CMS Gas Transmission Company (CMS), an entity

8.

concerning the number of arbitrators and the method of their appointment. Under this

Procedure Leading to the Decision on Jurisdiction

soon as possible.

registration of the request and invited them to proceed to constitute an Arbitral Tribunal as

On July 26, 2001, the International Centre for Settlement of Investment Disputes

1.

B. Summary of the Procedure

Secretary-General, in accordance with Institution Rule 7, notified the parties of the

pursuant to Article 36(3) of the ICSID Convention (the Convention). On this same date, the

documents and testimony in this case insofar as it considered them relevant.

On August 24, 2001, the Secretary-General of the Centre registered the request,

7.

6

Jurisdiction. In rendering its Award, the Tribunal has taken into account all pleadings,

5
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from its receipt of the Claimant’s counter-memorial on jurisdiction; and the Claimant would
file its rejoinder on jurisdiction within 30 days from its receipt of the Respondent’s reply on
jurisdiction.

Secretary-General, in accordance with Rule 6(1) of the ICSID Rules of Procedure for

Arbitration Proceedings notified the parties that all three arbitrators had accepted their

appointments and that the Tribunal was therefore deemed to have been constituted on that

The first session of the Tribunal with the parties was held on February 4, 2002, at the

41(3).

memorial within 120 days from its receipt of the Claimant’s memorial; the Claimant would

17.

On January 22, 2003, the parties requested an extension of 30 days for each of the remaining
two jurisdictional filings. On January 27, 2003, the Tribunal granted the extensions, and

would file its rejoinder within 60 days from its receipt of the reply. At the first session it was

further agreed that in the event of the Respondent raising objections to jurisdiction, the

following time limits would apply: the Respondent would file its memorial on jurisdiction

On December 17, 2002, the Claimant submitted its counter-memorial on jurisdiction.

the proceeding on the merits was suspended in accordance with ICSID Arbitration Rule

within 120 days from the date of the first session; the Respondent would file a counter-

file a reply within 60 days from its receipt of the counter-memorial; and the Respondent

16.

On October 24, 2002, following the Respondent’s filing of objections to jurisdiction,

by Argentina. On October 7, 2002, Argentina filed its memorial on jurisdiction.

memorial on jurisdiction. On September 11, 2002, the Tribunal granted the extension sought

time limits for the written phase of the proceedings: The Claimant would file a memorial

and the Tribunal, after ascertaining the views of the parties on the matter, fixed the following

matters reflected in written minutes signed by the President and the Secretary of the Tribunal;

During the course of the first session the parties agreed on a number of procedural

Mr. Alejandro Escobar as Secretary of the Tribunal. On September 4, 2002, Argentina

respect.

13.

documentation. On August 5, 2002, Ms. Margrete Stevens, Senior Counsel, ICSID, replaced

ICSID Convention and the Arbitration Rules and that they did not have any objections in this

requested an extension till October 7, 2002, of the time limit fixed for the filing of the

15.

On July 5, 2002, the Claimant filed its memorial on the merits and accompanying

an equivalent extension if requested, of the time limit fixed for its counter-memorial.

the Tribunal had been properly constituted in accordance with the relevant provisions of the

seat of ICSID in Washington, D.C. At the session the parties expressed their agreement that

12.

limit fixed for the filing of its memorial. On June 6, 2002, the Tribunal granted the extension

Secretary of the Arbitral Tribunal.

sought by the Claimant. In doing so, the Tribunal noted that Argentina would be entitled to

14.

parties were informed that Mr. Alejandro Escobar, Senior Counsel, ICSID, would serve as

date. On the same date, pursuant to ICSID Administrative and Financial Regulation 25, the
On May 24, 2002, the Claimant requested an extension till July 5, 2002 of the time

memorial on jurisdiction; the Respondent would file its reply on jurisdiction within 30 days

Chile, was duly appointed as President of the Arbitral Tribunal. On January 11, 2002, the

11.

file its counter-memorial on jurisdiction within 60 days from its receipt of the Respondent’s

8

After consultation with the parties, Professor Francisco Orrego Vicuña, a national of

7
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On February 13, 2003, the Respondent filed its reply on jurisdiction, and on March

On July 17, 2003, the Tribunal, following its Decision on Objections to Jurisdiction,

Procedure Leading to the Award on the Merits

In that

days from its receipt of the Respondent’s counter-memorial; and the Respondent would file a
rejoinder on the merits within sixty (60) days from its receipt of the Claimant’s reply. The

addressed the Tribunal on behalf of Argentina. The Tribunal posed questions to the parties,

as provided in Rule 32(3) of the Arbitration Rules.

than October 20, 2003, its observations on the Respondent’s request for suspension; by letter
of October 17, 2003 the Claimant filed its observations on the Respondent’s request of
October 2, 2003.

24.

the Claimant. On this basis, the Tribunal concluded that the Centre had jurisdiction and that

the Tribunal was competent to consider the dispute between the parties in accordance with

the provisions of the Argentina – U.S. BIT.

21.

Secretary of the Tribunal.

By letter of October 30, 2003, the Secretary of the Tribunal informed the parties of
the Tribunal’s decision to grant the Respondent’s request for a 30-day extension for the filing

25.

time limit for the filing of its counter-memorial on the merits.

By letter of October 22, 2003, the Respondent filed a request for an extension of the

proceeding. By letter of October 14, 2003, the Tribunal invited the Claimant to file, no later

against Argentina and confirmed that the dispute arose directly from an investment made by

Certified copies of the Tribunal’s decision were distributed to the parties by the

23.

By letter of October 2, 2003, the Respondent filed a request for suspension of the

merits once it had received the above-indicated memorials.

Respondent’s contention that the Claimant could not, as a minority shareholder, bring a claim

Jurisdiction raised by the Argentine Republic. In its Decision, the Tribunal rejected the

20.

On July 17, 2003, the Tribunal issued its unanimous Decision on the Objections to

from the date of the Order; the Claimant would file a reply on the merits within sixty (60)

Tawil addressed the Tribunal on behalf of the Claimant. Mr. Ignacio Suarez Anzorena

Order further contemplated that the Tribunal would propose a date for the hearing on the

directed to file a counter-memorial on the merits within one hundred and twenty (120) days

Washington, D.C. Ms. Lucy Reed and Messrs. Nigel Blackaby, Jonathan Sutcliffe and Guido

19.

Claimant had already filed its memorial on the merits of the dispute, the Respondent was

Procedural Order the Tribunal fixed the following schedule for the further procedures: as the

Procedural Order No. 1 on the continuation of the proceeding on the merits.

issued, in accordance with Rules 19 and 41(4) of the Arbitration Rules of the Centre,

22.

2.

10

On April 7-8, 2003, the hearing on jurisdiction was held at the seat of the Centre in

25, 2003, the Claimant filed its rejoinder on jurisdiction.

18.

25, 2003.

2003; and the time limit for the filing of the Claimant’s rejoinder on jurisdiction for March

9
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By letter of October 31, 2003, the Secretary of the Tribunal informed the parties of

By letter of December 23, 2003, the Secretary of the Tribunal informed the parties of

28.

By letter of January 7, 2004, the Respondent requested that the oral hearing be

After consultation with both sides, the Tribunal informed the parties by letter of

On May 27, 2004, the President held a conference call with counsel for the parties to

On March 22, 2004, the Claimant filed its reply on the merits.

By letter of June 17, 2004, the Tribunal directed the Argentine Republic to file all

By letter of July 12, 2004, the Claimant objected to the late presentation of certain

38.

32.

39.

exchange, on July 20, 2004, lists of the names of those witnesses that each party wished to

extension for the filing of its reply on the merits, and would similarly grant the Respondent a

four-week extension for the filing of its rejoinder on the merits, should it so wish. The new

By letter of July 13, 2004, the President of the Tribunal directed the parties to

additional contemporaneous documents which it indicated would be very limited in number.

parties confirmed their agreement that the hearing be held in Paris, France. By that same

letter, the parties were informed that the Tribunal would grant the Claimant a four-week

evidence introduced by Argentina with its rejoinder; and reserved its right to respond with

of February 6, 2004 that the hearing on the merits would be held on August 9-20, 2004. Both

After further consultations with both sides, the Tribunal informed the parties by letter

On June 28, 2004, the Respondent filed its rejoinder on the merits.

than July 9, 2004, and the subject-matter to which their testimony would be directed.

of any additional witnesses and experts whose statements or reports would be filed no later

circumstances, the Argentine Republic was requested to indicate on June 25, 2004, the names

one month prior to the commencement of the hearing on the merits in Paris. In these

Republic on June 25, 2004, these were to be filed no later than July 9, 2004, i.e. no later than

2004. To the extent that such statements and reports would not be available to the Argentine

remaining witness statements and expert reports with its rejoinder on the merits on June 25,

36.

discuss procedural arrangements for the hearing on the merits.

35.

34.

37.

By letter of January 20, 2004, the Claimant filed a request for a five-week extension

On February 12, 2004, the Respondent filed a “Certificate Confirming the State of

Necessity in Argentina.”

33.

12

of the time limit for the filing of its reply on the merits.

31.

January 14, 2004 of its intention to fix the hearing on the merits for August 2004.

30.

scheduled for the end of July 2004.

29.

May 2004.

the Tribunal’s proposal to fix the hearing on the merits for two weeks to begin at the end of

On December 22, 2003, the Respondent filed its counter-memorial on the merits.

27.

proceeding.

the Tribunal’s decision not to grant the Respondent’s request for suspension of the

26.

11
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By letter of August 4, 2004, the Tribunal gave directions on the conduct of the

41.

The hearing would commence August 9, 2004, which would be devoted to opening

The period from August 10, 2004 – August 19, 2004 would be devoted to the

World Bank’s office at 66, avenue d’Iéna, Paris. Present at the hearing were:

Dr. Ignacio Minorini Lima (M. & M. Bomchil Abogados, Buenos Aires)

Dr. Hector Huici (M. & M. Bomchil Abogados, Buenos Aires)

Dr. Guido Santiago Tawil (M. & M. Bomchil Abogados, Buenos Aires)

45.

The hearing on the merits was held, as scheduled, from August 9-20, 2004, at the

Ms. Blanca Montejo (Freshfields Bruckhaus Deringer)

Ms. Sylvia Noury (Freshfields Bruckhaus Deringer)

closing statement.

The hearing would conclude on August 20, 2004, with each party presenting its

Dr. Lluís Paradel (Freshfields Bruckhaus Deringer)

organize such expert evidence around subject-matter.

44.

Ms. Lucy Reed (Freshfields Bruckhaus Deringer)

presentation of expert evidence. However, to the extent possible, the parties were invited to

Mr. Noah Rubins (Freshfields Bruckhaus Deringer)

Mr. Nigel Blackaby (Freshfields Bruckhaus Deringer)

Mr. Julio Mazzoli (CMS Gas Transmission Company)

Ms. Sharon McIlnay (CMS Gas Transmission Company)

On behalf of the Claimant:

Ms. Margrete Stevens, Secretary of the Tribunal

ICSID Secretariat

Judge Francisco Rezek, Arbitrator

The Hon. Marc Lalonde, P.C, O.C., Q.C., Arbitrator

Professor Francisco Orrego Vicuña, President

Members of the Tribunal

followed (i.e. first the Claimant, to be followed by the Respondent) with respect to the

to be followed by the Respondent’s examination of fact witnesses. The same order would be

presentation of evidence. The Claimant would begin with its examination of fact witnesses,

43.

would present its statement in the afternoon.

statements. The Claimant would present its statement in the morning; and the Respondent

42.

hearing.

The parties filed their respective lists on July 20, 2004.

40.

would be attending the hearing on behalf of each side.

examine, and requested that the parties inform the Secretariat of the names of the persons that

13
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Prior to the hearing the Claimant filed with the Tribunal, on August 5, 2004, two new

By letter of August 6, 2004, the Respondent opposed the introduction into the
As had been observed by the Tribunal in its Decision on Jurisdiction,3 the Argentine

The Privatization Program as the Background to the Dispute

Reform of the State of 1989,4 Law No. 23.928 on Currency Convertibility of 19915 and
Decree No. 2128/91 fixing the Argentine peso at par with the United States dollar.

54.

of gas production and distribution, and were relevant to the factual and legal issues pending

before the Tribunal.

49.

Within this broad framework specific instruments were enacted to govern the

The basic instruments governing these economic reforms were Law No. 23.696 on the

concerned the process of renegotiation with Argentina of concession agreements in the area

On September 20, 2004 the parties filed their post-hearing briefs.

transportation was one of the significant sectors to be included under this reform program.

allow a limited number of the Claimant’s documents into the proceeding insofar as these

48.

important industries and public utilities as well as the participation of foreign investment. Gas

Republic embarked in 1989 on economic reforms, which included the privatization of

53.

3.

C. Considerations

By letter of September 14, 2004, the Tribunal informed the parties of its decision to

proceeding of the new documents.

47.

the underlying facts of the dispute since the time of the Claimant’s submission of its reply.

been raised for the first time in the rejoinder and accompanying statements; and that updated

promptly and unanimously decided by the Tribunal.

Throughout the proceedings, the parties’ numerous procedural applications were

filed in accordance with the Tribunal’s directions.

Dr. Ignacio Pérez Cortés (Procuración del Tesoro de la Nación, Buenos Aires)

52.

to file their observations on the report no later than January 5, 2005. Such observations were

Dr. Jorge R. Barraguirre (Procuración del Tesoro de la Nación, Buenos Aires)

Dr. Bettina Cuñado (Procuración del Tesoro de la Nación, Buenos Aires)

of the independent experts to the parties. By that same letter the Tribunal invited the parties

Dr. Ana R. Badillos (Procuración del Tesoro de la Nación, Buenos Aires)

By letter of December 16, 2004, the Secretariat transmitted the report on the findings

methodology relied upon in the valuation reports offered by the parties’ experts.

51.

volumes of exhibits and authorities that the Claimant said were responsive to issues that had

46.

By letter of September 24, 2004, the Tribunal informed the parties of its decision to

retain independent expert advice so as to better understand the underlying assumptions and

50.

16

Dr. Andrea Gualde (Procuración del Tesoro de la Nación, Buenos Aires)

formerly the Procurador del Tesoro de la Nación, Buenos Aires,)

H.E. Dr. Horacio Daniel Rosatti (Minister of Justice of the Republic of Argentina,

On behalf of the Respondent:
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As a consequence of the new legislation, Gas del Estado, a State-owned entity, was

US PPI adjustment of the gas tariffs. The companies agreed to a temporary suspension
deferring the adjustment due for a period of six months (January 1 – June 30, 2000). The
agreement provided that costs of the deferral would be recouped in the period July 1, 2000 –

conditions for the licenses that each new company would be granted by the Argentine

Government. TGN’s license was granted by Decree No. 2457/9212 for a period of thirty-five

years, subject to extension for another ten years on the fulfillment of certain conditions.

licenses. This agreement was approved by ENARGAS, the public regulatory agency of the
gas industry, by Resolution No. 1471 on January 10, 2000.14

resulted in a legal regime under which tariffs were to be calculated in dollars, conversion to

pesos was to be effected at the time of billing and tariffs would be adjusted every six months

requests by TGN for an adjustment of tariffs in accordance with the License were not acted

these various instruments.

adjustment. On July 17, 2000, a further meeting was held with representatives of the gas
companies, at which the companies were asked to agree on a new deferral of the tariff

leading to the purchase of the shares still held by the government. CMS’s acquisition

58.

CMS’s participation in TGN began in 1995 under a 1995 Offering Memorandum13

upon; in fact ENARGAS directed the company to refrain from introducing any such

61.

further below, the Respondent has a different understanding of the nature and legal effects of

in accordance with the United States Producer Price Index (US PPI). As will be examined
Soon thereafter it became apparent that the agreement would not be implemented and

this arrangement would not set a precedent or amend the legal framework governing the

57.

In the Claimant’s view, the legislation and regulations enacted, as well as the license,

April 30, 2001, that resulting income losses would be indemnified and it was understood that

with representatives of the gas companies in order to discuss a temporary suspension of the

56.

A Model License approved by Decree No. 2255/9211 established the basic terms and

Against this background, the Argentine Government called in late 1999 for a meeting

this crisis will be discussed below.

and a related Information Memorandum was prepared by consultant and investment firms in

60.

which eventually had profound political and social ramifications. The nature and extent of

privatization of the new company was opened to investors by means of a public tender offer9

1992 at the request of the Government.10

59.

Towards the end of the 1990’s a serious economic crisis began to unfold in Argentina,

Dispute

de Gas del Norte (TGN) was one of the companies created for gas transportation.8 The

divided into two transportation companies and eight distribution companies. Transportadora

55.

Argentina’s Measures in the Period 1999-2002 and the Emergence of the

1992 Information Memorandum and the license.

natural gas. This instrument was implemented the same year by Decree No. 1738/92 or Gas

4.

thus totaling 29.42% of TGN’s shares. This new Offering Memorandum was modeled on the

of 1992, or Gas Law,6 established the basic rules for the transportation and distribution of

Decree.7

18

17
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accounts. Default was declared and several Presidents succeeded one another in office within
a matter of days. Emergency Law No. 25.561 was enacted on January 6, 2002,17 declaring a

adjustment constituted “a legitimately acquired right” and was a basic premise and condition

of the tender and the offers.15

the 1991 Convertibility Law was abolished, the peso was devalued and different exchange
rates were introduced for different transactions. The right of licensees of public utilities to
adjust tariffs according to the US PPI was terminated, as was the calculation of tariffs in
dollars. The respective tariffs were redenominated in pesos at the rate of one peso to the

situation and TGN’s applications for tariff adjustments continued to be rejected. In due

course, the companies, the Government and ENARGAS appealed the above decision of the

federal judge, however, the appeal was rejected. A final appeal of the companies to the

Argentine Supreme Court is still pending.

transportation, which consequently were exempt from the conversion to pesos.

with this mechanism as from January 1, 2000, that is since the first deferral. The parties

by a Renegotiation Commission. The pertinent procedures were defined by Decree No.
293/2002.18 The renegotiation process began on March 1, 2002 and was later reorganized
under other arrangements. Various efforts at initiating an extraordinary review of tariffs or

ICSID on July 12, 2001, following the required notification of the dispute to the Argentine

Government. The dispute at this stage concerned only the issue of the application of the US

PPI adjustment.

granting small adjustments were blocked by court injunctions. A new Renegotiation Unit

66.

discussed below. Against these developments, CMS notified its consent to arbitration under

The Emergency Law envisaged a process of renegotiation of licenses to be conducted

2, 2002, that the Emergency Law did not apply to gas exports or the tariffs for its

of the US PPI adjustment of tariffs, resulting in no adjustments being made in accordance

disagree on the nature and extent of the decisions adopted by ENARGAS, as will be

foreign currencies. It was later clarified by Decrees No. 689/2002 and 704/2002, dated May

Based on these developments, ENARGAS repeatedly confirmed the continuing freeze

63.

in the present case. Thus, the currency board which had pegged the peso to the dollar under

Meanwhile, administrative appeals made by TGN did not change the

PPI adjustment.

dollar. The same rate was applied to all private contracts denominated in dollars or other

65.

The Emergency Law introduced the second type of measures that underlie the dispute

system. Extensions of this period were later introduced, as will be discussed below.

agreement and Decree No. 669/2000 pending a decision on the challenged legality of the US

federal judge issued on August 18, 2000 an injunction for the suspension of both the

In a proceeding commenced by the Argentine “Defensor del Pueblo de la Nación,” a

Decree No. 1570/2001,16 drastically limiting the right to withdraw deposits from bank

Decree No. 669/2000 embodied the new arrangements while recognizing that the US PPI

62.

In the wake of these further developments, the Government introduced the “corralito” by

gradually recovered and US PPI adjustments were to be reintroduced as from June 30, 2002.

public emergency until December 10, 2003 and introducing a reform of the foreign exchange

Cavallo had set in train did not succeed. Significant capital flight from Argentina followed.

earlier deferral and lost income. Income lost as a result of the new deferral was to be

In late 2001 the crisis deepened as the corrective measures that Minister Domingo

64.

20

adjustments of tariffs for a two year period while allowing for some increases relating to the

19
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to US$ 17.5 million.20

related companies, but this was not the case in the gas transportation and distribution sector.

The Claimant explains that it decided to undertake important investments in the gas

CMS’s Claim for Business and Financial Losses

Emergency Law have led to an artificial depression of consumer gas prices in Argentina,

and expansion of the gas pipeline network.

had a negative impact on the regulated gas sector, amounting to several billion dollars for the
energy sector as a whole.

period 1999 – 2002 and in the aftermath have had devastating consequences. The effects

relate in part to the loss of income and in part to the fact that the Claimant’s ability to pay its

debt has been reduced by a factor of more than three because the debt is denominated in US

lowest in the world, an effective subsidy benefiting the rest of the Argentine economy has

The Claimant further argues that the measures undertaken by the Government in the

69.

referred to above, the Claimant argues that the broader economic implications of the

purchase of shares in TGN and that TGN invested more than US$ 1 billion in the renovation

particularly as a result of the tariff freeze. Because Argentine gas prices are among the

72.

In addition to the losses that CMS has suffered as a result of the specific measures

markets. Dollar-denominated operating costs, it is asserted, have also been affected.

and on its foreign and domestic debt, thus having been excluded from international capital

debt. As a result, it is claimed, TGN has defaulted on certain dollar-denominated obligations

Claimant in its Memorial, it now takes 3.6 times as much revenue as before to pay existing

costs: taking into account an exchange rate of 3.6 pesos to the dollar, the rate used by the

according to the US PPI. The Claimant asserts that it invested almost US$ 175 million in the

particularly those that offered a real return in dollar terms and the adjustment of tariffs

transportation sector in reliance on the Argentine Government’s promises and guarantees,

68.

5.

of both.

It is further explained that the devaluation has also had an adverse impact on TGN’s

Provincial governments of the right to pay gas and other invoices in bonds.

Tribunal considered that the disputes arising from the one as well as the other types of

71.

dollars. In the Claimant’s view the situation has been aggravated by the assertion by some

enacted under the Emergency Law and related decisions. In its Decision on Jurisdiction, the

measures were sufficiently closely related and thus proceeded to the merits phase in respect

tariff revenue has decreased by nearly 75%. Only export revenues have been kept in US

tariffs may no longer be calculated in US dollars, the Claimant explains that TGN’s domestic

On February 13, 2002 CMS notified an ancillary dispute concerning the measures

67.

difficulty in renegotiating 64 public utility contracts and numerous subcontracts.19

Because no adjustment of tariffs has taken place since January 1, 2000 and because

US$ 21.2 million, this last figure having later been revised to US$ 23.7 million and later yet

2004. Renegotiation was completed by this date in respect of some public utilities and

70.

that the value of its shares in TGN has dropped by 92%, falling from US$ 261.1 million to

was enacted on October 31, 2003. Renegotiations were to be completed by December 31,

A witness introduced by the Respondent explained that this was attributable to the inherent

22

21
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are used for the payment of taxes and in any event most such bonds have now been recalled.

established in 2004 to channel investment, in conjunction with private participation, in gas

The Government of Argentina argues that the losses incurred by the Claimant are not

Respondent holds that the Claimant cannot now attempt to transfer the consequences of this
decision to the Government or the consumer.

indicated22—in view of the fact that 25%—a figure of 31% has also been mentioned23—of

the revenues of TGN are related to export contracts. In this area of operation the pertinent

only operating costs and excludes financial costs altogether. Tariffs were fixed on the basis

the US PPI.

25

of the cost of capital in Argentina and therefore at a level higher than what would have been

79.

mentioned24—as a result of the periodic adjustment of such export tariffs in accordance with

In the Respondent’s view, the Gas Law provides for a structure of tariffs that covers

is argued in this respect that TGN chose the last option, which held the highest risks. The

revenues have decreased by 75%, as argued by the Claimant—a 50% decrease has also been

tariffs have been kept in dollars and have increased by 11%—12% has also been

which would have been “pesified”—, and finally to foreign currency debt incurred abroad. It

The Government of Argentina asserts first that it is not true that TGN’s domestic tariff

75.

to TGN as sources of financing. These ranged from the use of its own capital, debt in

what CMS claims.

pesos—which would not have been affected by a devaluation—, dollar debt in Argentina—

78.

A third line of argument of the Argentine Government relates to the choices available

inflation.

amply compensates for the increase in domestic operating costs in pesos arising from

consequence of import substitution. The dollar denominated revenue, it is also asserted,

The effects of the measures on TGN’s costs are in the Respondent’s view very different from

attributable to the Respondent and that any such losses arise from business decisions of TGN.

74.

The Respondent’s Arguments in Respect of Business and Financial Losses

revenue is export-related and, moreover, it is to be expected that as a result of the

that TGN’s participation in this arrangement has not been voluntary.21

6.

26.69% of the revenues denominated in that currency. This, it says, is because part of that

the normal operation of companies and TGN in the gas market, the Claimant is of the view

devaluation, the share of dollar denominated operating costs would decrease as a

77.

compensate for the domestic shortages. While the Respondent argues that this is evidence of

The Respondent argues next that TGN’s operating costs in dollars amount to only

to accept Provincial bonds in payment has also not caused any harm to TGN as these bonds

the supply of neighboring countries, such as Brazil, Chile and Uruguay. A fiduciary fund was

transportation infrastructure, particularly with a view to importing gas from Bolivia to

the Answer (December 2003), or 3 pesos to the dollar. It is further argued that the obligation

Moreover, the exchange rate used in the Claimant’s calculations—3.6 pesos to the

turn, it is argued, has brought about serious gas shortages both in the domestic market and in

76.

dollar—is in the Respondent’s view 20% higher than the actual exchange rate at the time of

The end result of these measures, in the Claimant’s view, has led to the suspension of

24

investments in new expansion projects and the collapse of the pipeline network. This, in

73.

23
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The Respondent also argues that the License did not guarantee the profitability of the

The Claimant is of the view that the measures adopted by the Argentine Government

CMS’s Legal Justification of its Claims

governing the License could not be altered without TGN’s consent.35

voluntary investments were made in the expansion of the transportation network for exports.

financing of the fiduciary fund for gas transportation mentioned above.30

36

The Claimant is of the view that these guarantees constituted essential conditions for

the tariff it was entitled to and the tariff actually charged.34 Moreover, the basic rules

40 million and that TGN has repeatedly been fined because of this failure; instead heavy

87.

controls were introduced, TGN would be entitled to compensation for the difference between

TGN did not comply with the mandatory investment requirement under the License of US$

A witness for the Respondent stated that TGN has participated actively in the creation and

structure or subject it to further regulation or price controls; and that in the event that price

The Claimant argues that Argentina further agreed expressly not to freeze the tariff

the effect that TGN invested over US$ 1 billion in infrastructure, the actual situation is that

86.

every five years, all with the purpose of maintaining the real dollar value of the tariffs.33

90%, just as other businesses have done.

The Government of Argentina also asserts that in spite of the Claimant’s argument to

semi-annual adjustment in accordance with the US PPI and general adjustment of tariffs

renegotiate its debt in the international financial market at discounts ranging from 55% to

82.

85.

Such commitments, it is asserted, included the calculation of tariffs in US dollars, the

offering memoranda, relevant laws and regulations and the License itself.

are in violation of the commitments that the Government made to foreign investors in the

84.

7.

rating deterioration be attributed to the Government. It is further asserted that TGN is free to

does not guarantee or ensure the profitability of exploitation.”29 Nor, it is argued, can credit

business because, as stated in Article 2.4 of the Basic Rules of the License, “the Licensor

81.

currency) and the distribution of dividends in dollars at acceptable levels.”28

in foreign currency (including the repayment of debt expressed in foreign

adversely affected, as would also be the case of the capacity to make payments

Argentina’s experts, none was provided.32

patrimonial situation and the operational results of the Company could be

And although the Tribunal requested a clarification on this matter from

explained, at the hearing on the merits, that Argentina was “not obliged to propose another

The latter document stated that
valuation.”31

Claimant to properly prove its claims. In this regard the Argentine Minister of Justice

devaluation on revenues, debt payment in foreign currencies and dividends to shareholders.27

“In case of a big devaluation of the peso in respect of the dollar, the

an alternative valuation of the eventual losses affecting CMS, saying that it is for the

It will be shown below that the Claimant opposes all such arguments. For now the

by the Board of TGN in 1995 had specifically warned about the potential adverse effects of a

83.

Tribunal wishes to observe that the Argentine Government has not provided in its memorials

It is furthermore explained that ENARGAS warned TGN about the potential

26

difficulties that could arise from its debt profile26. In fact, the investment prospectus prepared

80.

25
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company.

Argentina has failed to treat CMS’s investment in accordance with the standard of fair and

contents was the subject of an express disclaimer.40

of Article V of the Treaty were also invoked in the Claimant’s memorial, a claim that was

efficient operation of the service and must control the implementation of the contract,

amount of US$ 261.1 million for Treaty breaches plus interest and costs.

will be examined by the Tribunal separately when discussing each of the claims made.

90.

The specific arguments invoked by the Claimant in support of its legal contentions

of social importance. To this end, the Government is under an obligation to ensure the

the company and the legal violations invoked the Claimant requests compensation in the

In the Respondent’s view, it follows that no commitments could have been made by
the Government to maintain a certain economic or exchange rate policy and that the State is

94.

public considerations into account.

tariffs is a discretionary power of the Government insofar as it must take social and other

including the alternative of amendment or unilateral termination.41 Thus, the regulation of

distribution of gas is a national public service which must take into account particular needs

89.

On the basis of its understanding of the measures adopted, their economic impact on

The Respondent argues in addition that, under the Gas Law, transportation and

Government. That report was not made by the Government and all responsibility for its

Article II(2)(c) of that Treaty. Unlawful restrictions to the free transfer of funds in violation

93.

rely on the report of private consultants for its investment strategies cannot be assigned to the

many obligations entered into with regard to the investment in violation of the standard of

later withdrawn.38

92.

discriminatory measures violates Article II(2)(b); and that it has also failed to observe the

The Respondent is of the view that any consequences arising from CMS’s decision to

inherent to the investment in these respects was expressly brought to the attention of the

CMS’s investment without compensation in violation of Article IV of the Treaty; that

equitable treatment of Article II(2)(a) of the Treaty; that the passing of arbitrary and

guarantees were offered in respect of convertibility and currency devaluation and the risk

under the Treaty. It is claimed in particular that Argentina has wrongfully expropriated

It is further asserted that no

tariff, encompassing costs of operation, taxes, amortizations, and a reasonable return on
investments, but excluding altogether financial costs.39

It is further argued that the measures adopted are all attributable to the Argentine

In the view of the Argentine Government, the License, and the legal and regulatory

The Respondent’s Legal Defense

framework governing it, provide only for the right of the licensee to a fair and reasonable

91.

8.

28

Government and result in the violation of all the major investment protections owed to CMS

88.

acquired right.”37

No. 669/2000 by explaining the adjustment mechanism of the licenses as a “legitimately

regime. The Claimant says that the Government of Argentina itself confirmed this in Decree

27
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The umbrella clause of the Treaty, the argument follows, cannot be invoked as no obligations
were undertaken by Argentina in respect of CMS, only in respect of TGN, and the latter has

account the added risk of investing in that country and were therefore higher than would

normally have been the case. As a result profits were also higher.

suggestion that this might constitute some form of conflict of interest for an ICSID Tribunal
operating under World Bank Group auspices.47

important international financial markets.45 All the measures adopted by the Government, it

is further argued, were needed for the normalization of the country and the continuous

102.

interfered with its independent judgment of the case, and it would not permit this to happen.

public services would have been paralyzed, the income of licensees would have dramatically

decreased and public reaction would have been beyond control.46

The Tribunal wishes to state clearly that no connection to this effect has ever

to TGN by the International Finance Corporation, an affiliate of the World Bank, and the

devaluation that followed. This devaluation, it is asserted, had already occurred in other

operation of public services. Had tariffs been adjusted by 300% as CMS would have wanted,

issue raised by the Respondent. The matter concerns the fact that certain loans were granted

result of recession and deflation, of a major social and economic crisis and the currency

Before proceeding any further, however, the Tribunal wishes to address one particular
101.

As a result of the above considerations, the Respondent argues that there has been no

discussed in greater detail in connection with each claim.

As with the Claimant’s arguments, all the views expressed by the Respondent will be

violation of the commitments made, explaining that the loss of value of CMS’s shares is the

97.

account the risk of devaluation, a point that will be discussed further below.

100.

liability under international law and the Treaty.

dollarization in the external market, thereby allowing consumers to continue to pay for gas

and avoiding the collapse of demand.44 The Respondent also argues that tariffs did take into

about by the above-mentioned economic and social crisis, as grounds for exemption of

This, the Respondent filled in by means of the pesification in the domestic market and

In the alternative, the Republic of Argentina has invoked national emergency, brought

99.

convertibility being abandoned and that the contractual regime was therefore incomplete.43

The Respondent is of the view that the licenses did not contemplate the possibility of

of the standard of fair and equitable treatment, or a case of arbitrariness or discrimination.

efficient. Because Argentina was characterized by an unstable economy, the tariffs took into

96.

protected under the Treaty and TGN continues to operate normally. Nor was there a violation

cost compatible with the certainty of supply,42 as long as the provision of the service is

not made any claim for contractual violation under the License.

expropriation are met. The guarantees invoked by CMS are not the property of the company

In this context, it is further asserted, tariffs must ensure to consumers the minimum

95.

CMS. In the Respondent’s view, none of the requirements under international law of indirect

be no violation of the Treaty and objects, in that regard, particularly to the legal claims of

law of Argentina and the risks involved in investing in that country.

The Respondent further explains that, in this legal and regulatory context, there could

98.

30

corporations. In this respect, the argument follows, CMS could not have ignored the public

29
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Applicable Law: The Parties’ Views

argued, first at the jurisdictional stage and again in the merits phase of the proceedings, that
only the Treaty and international law are applicable to the dispute while the law of the host

described as a basic or first proposal.51 It is further stated that the Claimant has not been

minded to present any counter-proposal.

State “plays only a marginal role, relevant only as a matter of fact.”54 The Claimant argues

109.

Yet again the parties have expressed radically different views. The Claimant has

and such rules of international law as may be applicable.”

Contracting State party to the dispute (including its rules on conflict of laws)

“[I]n the absence of such agreement, the Tribunal shall apply the law of the

increase in tariffs in 2005 and completing their regularization in 2007.50 This has been

successful renegotiation, including a proposal made on July 2, 2004, envisaging a 7%

Government, it is argued, has made specific proposals to TGN in its efforts to achieve a

The

The Respondent argues the opposite. In its view, the measures complained of are all

of a temporary nature arising from the emergency and subject to renegotiation.49

105.

the dispute nor has the Treaty. In the absence of such choice, Article 42(1) of the Convention

of the tariff regime.48

becomes the rule governing the determination of the law to be applied by the Tribunal:

108.

The parties in this case have not chosen a particular law applicable to the resolution of

10.

they might become permanent features of the governing regime gains in likelihood.

Act introduced in 2004, in which the measures in force were turned into permanent features

invokes as clear evidence of this being the case the draft Public Utilities National Regulatory

Government in Congress has tended to reinforce the effect of such measures. The Claimant

Moreover, all draft legislation introduced by the

The Claimant rejects that the measures adopted are temporary insofar as they continue

to be in force after several years.

104.

mentioned crisis. However, if delays exceed a reasonable period of time the assumption that

the adoption of the first measures in 2000. Delays can be explained with reference the above-

will be discussed further below.

The Tribunal can only note in this respect that more than five years have lapsed since

90% adjustment.

between March and September 2003.53 Such increases would have represented close to a

107.

One particular aspect of this dispute is whether the measures adopted are temporary or

Are the Measures Adopted Temporary or Permanent?

permanent in nature, a matter that has importance in the context of the applicable law that

103.

9.

the company has experienced.52 This is particularly so in light of TGN’s own January 22,

parties alone.

2003 proposal. Under this proposal, TGN had requested four 17.8% increases to take effect

adjustments necessary to achieve a just and reasonable tariff and to compensate for the losses

kind. The Tribunal learnt about TGN’s financing arrangements through the pleadings of the

The Claimant explains on this point that the proposal is insufficient to meet the

106.

32

the IFC or any other Bank affiliate, nor would the Tribunal permit any representation of this

31
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constitutionally recognized rights.

an international obligation, “even if the act does not contravene the State’s internal law…”56

allowing for the application of both domestic law and international law if the specific facts of
the dispute so justifies. It is no longer the case of one prevailing over the other and excluding
it altogether. Rather, both sources have a role to play. The Annulment Committee in Wena v.
Egypt held in this respect:

explained, in this context, that the protection of the right of property enshrined in the

Constitution has been interpreted by the Courts as not having an absolute character and that

State intervention in the regulation of individual rights is justified, provided such intervention

restricting the role of international law and highlighting that of the law of the
host State.

asserts that a differentiated treatment in certain circumstances does not affect the requirement

of uniformity in the application of the law.

Conversely, the view that calls for a broad application of

“Some of these views have in common the fact that they are aimed at

is both legal and reasonable when factoring in social needs. Moreover, the Respondent

113.

The Respondent invokes first the need to apply the Argentine Constitution. It is

More recently, however, a more pragmatic and less doctrinaire approach has emerged,

calls for the application of international law only to safeguard principles of jus cogens.60

investor, like any national investor, is subject to domestic law and the License is specifically

116.

where the law of the Contracting State is inconsistent with international law,59 to a role that

Tribunal must examine and apply the domestic legislation of Argentina, particularly since the

governed by Argentine law.

complementary or corrective role, to be relied upon only in case of domestic lacunae or

the interpretations have ranged from a restricted application of international law in a

Much discussion has surrounded the meaning of Article 42(1) of the Convention and

The Respondent has put forth the view that, in the absence of an agreement, the

112.

have ruled that some of the measures adopted are themselves unconstitutional.

the Argentine constitutional order and must be observed, and that various courts in Argentina

111.

115.

human rights, no investment treaty could prevail as it would be in violation of such

show that the act of a State must be characterized as internationally wrongful if in breach of

Applicable Law: The Tribunal’s Findings

argued that, as the economic and social crisis that affected the country compromised basic

Claimant relies in this respect on the decision rendered in the case of Tecmed v. Mexico to

11.

Respondent’s view, stand above ordinary treaties such as investment treaties. It is further

factual matters, such as with regard to the nature of the assurances made to CMS. The

The Claimant further explains that, in any event, treaties have a significant place in

by a 1994 constitutional amendment as having constitutional standing58 and, therefore, in the

110.

On this basis, the Claimant asserts that Argentine law is relevant only in the context of

constitutional public law.57 Only some basic treaties on human rights have been recognized

while treaties override the law they are not above the Constitution and must accord with

specialis, complemented by customary international law where necessary.55

In respect of the legal regime of treaties in Argentina, the Respondent argues that

114.

34

that ICSID’s jurisprudence is uniform in respect of the application of the Treaty as lex

33
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and secondly because there is no question of affecting fundamental human rights when
considering the issues disputed by the parties.

differences, have in fact invoked the role of both legal orders. The Republic of Argentina

relies for its arguments heavily on provisions of domestic law, but also resorts to international

analyzed, together with the measures adopted under the Emergency Law and other pertinent

law on various issues.

with the Constitution of the Republic of Argentina.62 The Tribunal, however, does not believe

The Respondent has suggested this arbitration might infringe upon or be in conflict

Constitution and the Argentine Civil Code, the gas legislation and regulations will be

measures affecting them. But also the Claimant invokes Treaty guarantees and customary

119.

by the Tribunal will be discussed in connection with the issues contended. In addition to the

regulations and the License to explain the rights TGN has under these instruments and the

pertinent conclusions.

matters. The Treaty and customary international law will also be applied in reaching the

122.

of necessity and other matters. Similarly, the Claimant invokes provisions of domestic law,

law, for example in respect of treaty clauses on national security and customary law on state
The specific domestic legislation of Argentina and rules of international law applied

Constitution carefully protects the right to property, just as the treaties on human rights do,

118.

It is also necessary to note that the parties themselves, in spite of their doctrinal

these rules are inseparable and will, to the extent justified, be applied by the Tribunal.
First because the

and Congress.

international law, as embodied both in the Treaty and in customary international law. All of

In this case, the Tribunal does not find any such collision.

practice this is not very likely as treaties will be scrutinized in detail by both the Government

between the legislation and the regulations governing the gas privatization, the License and

121.

standing above the law.63 While treaties in theory could collide with the Constitution, in

and the arguments of the parties into account. Indeed, there is here a close interaction

117.

long-standing record of respect for treaties and have duly recognized their hierarchical

under it and treaties are “the supreme law of the Nation.” Indeed, the Argentine courts have a

So too, Article 31 of the Constitution mandates that the Constitution, the laws enacted

This is the approach this Tribunal considers justified when taking the facts of the case

itself if the appropriate rule is found in this other ambit.”61
120.

with the principles of public law provided for under this Constitution.”

The law of the host State can indeed be applied in conjunction with

international law if this is justified. So too international law can be applied by

peace and commerce with foreign powers by means of treaties in conformity

second sentence of Article 42(1) allowed for both legal orders to have a role.

under Article 27 of the Argentine Constitution

one. The circumstances of each case may justify one or another solution…

“The federal Government is under the obligation to consolidate its relations of

fact that the arbitration proceeds under both the ICSID Convention and the Treaty. In fact,

seems not to be a single answer as to which of these approaches is the correct

What is clear is that the sense and meaning of the negotiations leading to the

36

35
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Convertibility Law No. 23.928. It is further explained that once the convertibility and the

treaties, legislation or contracts.”65

In discussing the rights of the parties and the measures adopted the Tribunal will keep

dollars and their conversion to pesos but, the Respondent argues, only in conjunction with

adopted in violation of legally binding commitments made to the investor in

this distinction in mind.

125.

tariff. The Gas Decree and TGN’s License do provide for the calculation of tariffs in US

economic policy having a direct bearing on such investment have been

300%.

In this regard the Respondent recalls that the Gas Decree refers to the parity

and the right to such calculation would lapse, particularly if a devaluation were to reach

dollar/peso parity were abandoned, calculation of tariffs in dollars would become redundant

Respondent’s view the Gas Law only ensures licensees the right to a fair and reasonable

measures affecting the Claimant’s investment or measures of general

As already noted, in the

129.

also concludes, however, that it has jurisdiction to examine whether specific

The Respondent, however, believes differently.

dollars.”

measures of general economic policy adopted by the Republic of Argentina

and cannot pass judgment on whether they are right or wrong. The Tribunal

Decree stipulating that “tariffs for transportation and distribution shall be calculated in

and Clause 9.2 of the License. The Claimant recalls in particular Article 41 of the Gas

then reached the following conclusion:

“…the Tribunal concludes on this point that it does not have jurisdiction over

Information Memorandum issued in 1992 in conjunction with the initial public tender offer,

financial emergency, and measures specifically directed to the investment’s operation.64 It

The Claimant asserts this right under the public tender offer, the Gas Decree, the

pesos at the time of billing.

contentions is whether it had a right to a tariff calculated in US dollars and converted into

The first issue the Tribunal must address in connection with the Claimant’s

128.

The Tribunal is mindful that, in its Decision on Jurisdiction, the distinction was made

The Limits of the Tribunal’s Jurisdiction

127.

Did the Claimant have a Right to a Tariff Calculated in US Dollars?

between measures of a general economic nature, such as those concerning the economic and

124.

12.

42(1) of the Convention.

subject to specific stability clauses, since it has a duty to decide the dispute under Article

international law, including the License, as a validly made contract under Argentine law and
13.

not be reopened in this Award.

would be subject to annulment.

The Tribunal must apply the relevant domestic and

such as the jus standi of the Claimant. These issues were decided upon at that stage and will

It must also be noted that in connection with the merits the Respondent has again

to decide the dispute on the basis of the provisions of the License, and that such decision

126.

raised certain jurisdictional issues that were addressed in the jurisdictional phase of the case,

Before doing so, however, the Tribunal wishes to address a particular contention

38

made by the Respondent, namely that the Tribunal would be exceeding its powers if it were

123.

37
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contains provisions of a general nature, such as the right to a fair and reasonable tariff, as
well as the Gas Decree and the License which specifically provide for the calculation of
tariffs in dollars and their conversion into pesos at the time of billing. This guarantee is

presumably for as long as this law was in force. It has been explained by the Claimant,

however, that this was a different situation and that, in its view, it further confirms that tariffs

were to be calculated in dollars.68

officials repeatedly confirmed this understanding and the Memorandum, while not legally
binding, accurately reflects the views and intentions of the Government. This very same

subject to a disclaimer, that no assurance was offered on the part of the Government and that

no liability could ensue from the information contained therein.

reasonable tariff, none of the instruments which were subordinate to it, in particular the

basis of the applicable rules in force. As the Gas Law only ensured the right to a fair and

Any such decision to invest, the argument follows, could only have been made on the

crisis of the late 1980’s was to provide the necessary stability. Declarations by public

emphasized, as noted, that the information provided by consultant firms was expressly

132.

key elements in attracting foreign investment and in overcoming the economic and financial

It is also

the specific terms of the arrangements for the transfer of TGN’s shares.

135.

This Committee in fact recorded in the minutes of its session of October 2, 1992, that

Committee, a step that must be considered as having some legal implications.

understanding, as the Claimant has emphasized, was expressly confirmed by the Privatization

134.

In addition, in the context of the privatization it was abundantly clear that one of the

specific mechanisms were established in the License itself and other relevant instruments.

law. Neither is it contrary to the right of the State to amend tariffs, for which purpose

Memorandum of 1992, as both were subject to the express provisions of Argentine law and

investment exclusively on the basis of the public tender offer or the Information

context of this issue, arguing in particular that the Claimant could not have made its

The Respondent has also elaborated on the question of the applicable law in the

gradually brought into the pleadings by both parties. This included the Gas Law which

dollars and subjected to dollar adjustment but only as a result of the Convertibility Law,

131.

Information Memorandum and related consultant reports, the entire legal structure was

accordance with Argentina’s consumer price index. The tariffs were later converted into

sufficient to legally give rise to a right of the Claimant to this effect. It is not contrary to the

133.

While it is true that the Claimant at first relied heavily for its arguments on the

Tribunal in its jurisdictional decision.

company. In that situation tariffs were originally calculated in local currency and adjusted in

Law is also discussed by the Respondent in the context of the privatization of the telephone

This relationship between the tariff calculated in US dollars and the Convertibility

argument to the effect that the Claimant in any event cannot rely on TGN’s License as this

were abandoned.67

130.

contracts in consideration of public interest. Moreover, the Respondent again raises an

promise or guarantee that tariffs would be kept in dollars if the fixed exchange rate regime

was issued to a different company; this, as noted, is an issue that has been resolved by the

legality and the very right of the State to fix the tariffs for its public services and modify

40

According to the Respondent, the Government made no

calculation and conversion.66

39
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industry.

differently, that is, as providing for a tariff in a stable currency. In fact, the provisions in

rate parity, thus avoiding indexation in accordance with Argentine indexation mechanisms

devaluation and it will be examined further below.

significantly. It is also argued that the United States’ inflation at the time was higher than
what it had been historically and that the adjustment would therefore no longer reflect TGN’s
costs but would result in a significant increase of tariffs during the recession.

companies and governments and their phalanxes of lawyers could have misunderstood the

meaning of the guarantees offered in a manner that allowed for their reversal within a few

years.

established that it has a right to a tariff calculated in dollars and converted into pesos at the

The Tribunal concludes on this question that the Claimant has convincingly

because the Argentine economy went into recession and deflation and domestic prices fell

It is not credible that so many

provide additional guarantees under international law.

138.

time of privatization in 1992, but that at the end of the decade it had lost all relevance

10 billion dollars. Numerous bilateral investment treaties were also entered into at the time to

adjustment plus some adjustments due to debt repayment.

Respondent held that such increase could be as high as 6.18% resulting from the US PPI

The

141.

The Respondent further asserts that such adjustment mechanism was justified at the

that reflected in Argentine indexes.

program attracted hundreds of companies to the country with investments that ran into over

dollars was guaranteed that the privatization program was as successful as it was. The

The Tribunal also notes that it was precisely because the right to tariff calculations in

mechanism was justified only in conjunction with the Convertibility Law and the exchange

reasonableness of the return. This, however, is an argument linked more to the question of

137.

above in respect of the calculation of the tariff in dollars. In the Respondent’s view, such

be made at the rate of exchange at that moment so as to, precisely, guarantee the fairness and

and taking advantage of the fact that inflation in the United States was historically lower than

140.

the tariffs were in dollars and had parity changed at the time of billing, the conversion was to

The Respondent makes in this connection the same arguments as those advanced

every other instrument governing the privatization of the gas transportation and distribution

clearly. This was not the case and the Privatization Committee understood the guarantee

question allow for a reading which is quite different from that argued by the Respondent. If

and July of each year. This right, in the Claimant’s view, was created by the Gas Law and

The second element that was determinative for the Claimant in deciding to invest in

been conditioned on the existing parity the pertinent provisions could have said so quite

139.

TGN was the assurance of adjustments of the tariff in accordance with the US PPI in January

The Tribunal is not convinced of the merits of the argument the Respondent has made

US PPI?

about the right to a tariff calculation in dollars linked to the Convertibility law. Had the right

136.

Convertibility Law, they should be automatically re-expressed at the modified rate.”69

Did the Claimant have a Right to Adjustment of Tariffs in Accordance with the

convertible pesos, for which reason, when faced with an eventual modification of the
14.

42
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According to the Respondent’s argument this was the situation underlying the

The Claimant next invokes Clause 18.2 of the License which provided that the basic

service.

particular two such clauses of the License. The first concerns the Respondent’s commitment

subject to further regulation or price control, and that in the event that a price control

in clause 9.8 of the License to the effect that the tariff structure would not be frozen or
In respect of the argument about aggravating measures adopted in 2000, the

equivalent to a renunciation prohibited under the law and the constitutional concept of public

governing legal framework to additional stabilization clauses. The Claimant invokes in

149.

question that the Government powers could not be subject to a freeze as this would be

145.

A third issue the Tribunal must examine is whether the Claimant had a right under the

which, as explained, the Tribunal has already ruled. It is further believed on the merits of the

stabilization clause would benefit TGN as the licensee but not the Claimant, a matter on

License?

but not the January agreement under which a 6% adjustment would be made in July 2000.

discussed separately.

In the Respondent’s view, there is yet again a jurisdictional question in that any

the injunction affected only the July agreement and the corresponding Decree No. 669/00,71

The question of costs and whether the mechanism was justified at a later point will be

148.

decisions that went beyond the extent of the judicial injunction. It is argued in particular that

was undertaken. The Claimant has adequately proven its rights concerning this other issue.

Did the Claimant have a Right to Stabilization Mechanisms under the

Moreover, in the Claimant’s view, ENARGAS further aggravated the situation by adopting

a right established under the legal rules, the License and the context in which the privatization

15.

postponement arrangements were simply not observed by the Argentine Government.

Law, apply to the issue of adjustment of tariffs in accordance with the US PPI; that is, it was

The Claimant argues that all the commitments under the License as well as the 2000

147.

governing legal framework, including the question of the dependence on the Convertibility

144.

The same considerations the Tribunal made above in respect of the meaning of the

voluntarily in the Claimant’s view, the Argentine Government undertook additional

would have led to yet lower tariffs.

obligations to reestablish the operation of the altered adjustment mechanisms.

in January and July 2000 for the postponement and rescheduling of adjustments, albeit non-

measure affecting the licensees the least as resorting to an extraordinary adjustment of tariffs

143.

Licensee’s written consent. The Claimant further asserts that when such consent was given

rules governing the License would not be amended, totally or partially, without the

146.

entitled to an equivalent amount in compensation to be paid by the Grantor.”70

mechanism compelled the licensee to adjust to a lower level of tariff “…the Licensee shall be

44

Moreover, the Respondent believes that the freezing of tariffs at this point was the

above.

the reasons invoked by the Federal judge issuing the injunction on adjustments referred to

voluntary postponement of adjustments agreed to in January and July 2000. These were also

142.

43
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not having carried out the liberalization program in its entirety and having allowed major
governmental interferences in the functioning of the economy.

154.

paralyzing the operation of the adjustments as a whole and not just that corresponding to the

July agreement.

151.

While the legal meaning of the governing legal framework and the License is quite

anticipating a major upheaval in the economy and in the economic policies followed by the

Realities?

expressly warned in the Investment Prospectus that there were no assurances that changes in

The Respondent has argued in this respect, first, that the privatization framework

companies, including those responsible for public utilities, and a dramatic shortage of

156.

never guaranteed that a devaluation would not occur and, next, that the Board of TGN

This crisis was

characterized by hyper inflation, the inefficient operation of many publicly-owned

program was conceived to overcome the crisis of the late 1980’s.

Argentine economy is more difficult to assess. It may be recalled that the privatization

elimination of the Convertibility Board and the exchange rate parity.

situation and transformed the freeze into a permanent feature of that policy coupled with the

Argentine Government. The Emergency Law and related measures came to confirm this

in 2000 in order to postpone US PPI adjustments and to freeze the tariffs were in fact

The first major impact arose from the devaluation of the peso. The measures adopted

Was the Economic Balance of the License Altered in Light of Changing

straightforward and granted rights that are now invoked by the Claimant, the reality of the

152.

16.

155.

and contractual arrangements.

dispute concerns the simultaneous operation of the License and protection under the Treaty,

the stabilization ensured a right that the Claimant can properly invoke.72

that changing realities had an impact on the operation of the industry and the governing legal

stabilization clauses. This discussion is well known in international law and to the extent this

Justice, however, is not as blind as it is often thought and this Tribunal acknowledges

put the blame on excessive privatization and globalization, while others see in it the result of

injunction might have been correct, it was quite evident that such injunction was aimed at

The important question, however, is that concerning the right to benefit from

and the collapse of the Argentine financial markets. Some tend to fault foreign investors and

Government as pertinent because, even though technically a restrictive interpretation of the

150.

fixed exchange rate and which gradually led to the greatest default on foreign debt in history

that it stemmed basically from economic conditions that made it impossible to maintain the

On this last question, the Tribunal considers the argument made by the Argentine

2001.

retroactively obtain the adjustments corresponding to the year 2000 and to follow on as from
This crisis will be discussed further below, but it should be mentioned at this point

emergence of another major crisis.

adjustment enforced.

153.

investments. The privatization program was very successful but the late 1990’s witnessed the

on this basis that it rejected an administrative appeal by TGN purporting to have the January

Yet later it rejected the tariff application by TGN seeking to

46

45
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rate parity was in force. For the Claimant, the guarantee works precisely in the context of an

there was no assurance against devaluation.74

PPI adjustment played therein. Devaluation could of course happen at some point, but then

internal or external condition affecting the operation of the company.

envisaged in the License was in practice eliminated.

163.

that of keeping the tariffs in dollars so as to eliminate monetary and devaluation risks.

159.

Here again the discussion about the connection between the calculation of tariffs and

contradictory to the intent of the contemporaneous privatization program and the interest in

international legal framework.

160.

abandon a fundamental guarantee of this kind.

of the legal commitments made by Argentina both under the applicable domestic and

attracting foreign investment.

License a guarantee that was already provided under the law, as opposed to an agreement to

establish whether such measure had specific adverse consequences for the Claimant in light

The latter option would be entirely

understand this discussion as having concluded that there was no need to repeat in the

was the right or the wrong measure to take in the circumstances. However, it is its duty to

It is reasonable to

are helpful to clarify the real meaning of the guarantees provided.

policies adopted by Argentina and hence it is not for it to determine whether the devaluation

The discussions held in this respect in the Privatization Committee, referred to above,

to 1 and that, at the same time, the devaluation was undertaken, meant that the stabilization

Treaty. One of the most significant guarantees in this respect, in the Claimant’s view, was

The Tribunal has noted above that it is not its task to pass judgment on the economic

162.

The fact that tariffs were converted from dollars to pesos at a fixed exchange rate of 1

would adjust automatically to the new level of the exchange rate.

of the specific guarantees offered to investors and the related protection ensured under the

Argentina or the right of the Government to devalue the currency, but only about the breach

The Claimant explains that it does not complain about the economic conditions of

guarantee the stability of the tariff structure and the role the calculation in dollars and the US

Moreover, the Respondent asserts, the Claimant cannot pretend to be insulated from any

158.

legal framework and the License, particularly in the context of the privatization, was to

Tribunal and other tribunals have held are not provided by bilateral investment treaties.

the tariff structure would remain intact within the framework of stability envisaged as it

161.

For the reasons mentioned above, the Tribunal is of the view that the meaning of the

into pesos at the newly established exchange rate.

observes that this would transform the License into the kind of insurance policy which this

the returns of the company diminish for reasons other than business risks. The Respondent

In the Respondent’s view, the Claimant cannot pretend that it had a right never to see

Respondent, that guarantee only stands as long as the Convertibility Law and the exchange

lines, the Respondent argues that witnesses introduced by the Claimant have recognized that

157.

the issue. As noted above, two different views have been expressed on this point. For the

monetary fluctuations, interest rates, social instability and political events.73 Along the same

alteration of the exchange rate, as the tariffs would still be calculated in dollars and converted

48
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Hence the decisions to abandon the dollar denomination and to freeze the tariffs.

already been much devalued in international markets and hence it was entirely artificial to

as a result of the devaluation from US$ 70.3 million in 2001 to US$ 37.2 million in 2002.

the economic conditions. In this regard, the change of policy became inevitable.

compensate for the devaluation.

disregard the economic reality which underpinned the operation of the industry.

The Respondent has made the argument that tariffs that were kept and adjusted in

dollars could not be fair and reasonable in the context of the recession and deflation that

168.

amounts to US$ 590 million, of which 93% corresponds to foreign loans and remains payable

fair and reasonable is the subject of substantial disagreement.

approximately only one-third of the interest due.

the tariff freeze, TGN has defaulted on all its loans and has ceased to repay capital, paying

in dollars. Only 7% of TGN’s debt, that is the domestic portion, was pesified. As a result of

amortized over the life of the project. The total debt of TGN, both domestic and external,

should be fair and reasonable as envisaged under the governing legal regime. Yet, what is

The Claimant has explained that its financial costs are reasonable for a capitalintensive infrastructure industry. TGN financed about one half of its investment by debt to be

171.

One of the few points on which the parties seem to be in agreement is that tariffs

167.

A Fair and Reasonable Tariff

considered, not just operating costs. This issue has resulted in disagreement between the

License.

17.

part because some costs are kept in dollars and in part because financial costs must also be

significance of the export market and the adjustment mechanisms provided for under the

parties.

company cost structure. However, costs are unlikely to decrease in the same proportion, in

situation on the costs of the company, including the question of cost structure, the

166.

As a matter of principle, a devaluation of 300% must necessarily have an effect on the

expenses remained fixed in dollars and local suppliers quickly adjusted their prices to

ignore the guarantee, as the Respondent has advocated and done, but neither is it an option to

170.

Claimant’s view, the devaluation did not necessarily lead to a reduction in costs as many

guarantee in the context of a collapsing economic situation. It is certainly not an option to

The answer to this conundrum lies in the examination of the effect of the economic

million in 2002. The end result was that operating income fell by 52% in one year. In the

165.

The question for the Tribunal is then how does one weigh the significance of a legal

However, during the same period revenue decreased from US$ 253 in 2001 to US$ 125.1

169.

critical proportions as a consequence of a drop in exchange rates and general lack of trust in

The Claimant has explained in this respect that its operating costs did in fact decrease

company were greatly diminished, a consequence to which a dollar standard could not adjust.

to assess. For one thing, it is quite true that, as argued by the Respondent, the peso had

keep it at a parity that was no longer sustainable.75 For another, capital flight had reached

prices kept falling in the wake of the currency devaluation and hence the costs of the

50

Again, on this issue, the law is clear, but economic realities are indeed more complex

164.

49
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The Claimant has also explained that higher debt resulted in lower capital costs and

A related point of contention is that while the Respondent argues that the company

million paid in dividends, a figure representing only a 4% annual return.

relying on foreign debt, chose the worst of all financial options to the detriment of other

position at present to forecast companies’ revenues. The difficulty experienced by the very
Government of Argentina in restructuring its foreign debt proves in the Claimant’s view that
the exercise was not easy to carry out, and even less so could this be done by way of
reorganization under the aegis of Argentine courts.

178.

of debt was unwise and the company was so warned by ENARGAS. The Respondent

explains that TGN increased its debt-equity ratio from approximately 0.50 in 1997 to over

1.00 in 2001; had TGN’s ratio been used in calculating tariffs, these would have been lower,

not higher, because the rate of return required would also have been lower.78

174.

Second, the legal meaning of the Gas Law unequivocally leads to the same conclusion.
Indeed, Article 38(a) of the Law provides that the service providers who operate

debt to total capital is standard in the gas industry, and thus a 50% ratio as that of TGN is

perfectly reasonable, particularly when taking into account the stability surrounding the

175.

out without its financing being calculated within the return necessary to make it viable.

calculation of tariffs. This is so, first, because no project of this magnitude could be carried

The Tribunal has no doubt that financial costs are included as an element of the

As to the discussion about the debt-equity ratio, the Claimant also explains that a 62%

borrow in international markets thereby taking advantage of low interest rates.

179.

by the Law. In Respondent’s view, it is not. In the Claimant’s view, it is an essential factor.

that devaluation and decoupling of tariffs from dollars would be forthcoming as all the

guarantees offered pointed in the opposite direction. Thus, at the time it made sense to

are a factor in the calculation of tariffs so as to reach the fair and reasonable result mandated

as it did not have capacity to absorb large borrowing. Moreover, no one could have foreseen

The conclusion of this discussion calls for a determination of whether financial costs

mentioned in Argentina’s argument is simply not possible because creditors are not in a

in this decision cannot now be attributed to Argentina and that, in any event, such proportion

The Claimant believes differently. It could not borrow on the domestic capital market

177.

dollars, which was later pesified.77 It follows, in the Respondent’s view, that the risk entailed

alternatives, such as the use of its own capital or debt in Argentina, in pesos or even in
The Claimant is also of the view that debt restructuring as a mitigating alternative

is simply patently erroneous as 70% of its profits were reinvested and merely US$ 168

company, as discussed above. In fact, the Government of Argentina believes that TGN, in

173.

its own capital contribution as opposed to having financed debt, the Claimant asserts that this

opted to distribute profits to shareholders instead of reinvesting it, and thus failed to increase

176.

higher bidding for the licenses.

the Government on a 33:67 debt to equity ratio, allowing for a lower cost of capital and

52

In the Respondent’s view, such financial decisions are attributable only to the

tariff review, which never took place.76

use TGN’s leverage of 46% debt to 54% equity in the estimates preparatory to the second

thus in maximum efficiency. This, in its view, was the very reason that led ENARGAS to

172.

51
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are ways to take these changes into account without abandoning the legal guarantees offered,
as will be discussed further below.

reason supporting this conclusion. Debt was a part of the tariff as calculated before the freeze

and it is quite unlikely that the Government and the regulatory agency, as well as all the

report commissioned by ENARGAS in order to make the first five-year review of tariffs had
suggested a rate of return of 18.6% on the capital contributed by the company. This was
eventually established by the regulatory agency as a 16.07% rate of return, thus reflecting, in
the Respondent’s view, the effect of the higher country-risk.

tariffs do not reflect the real costs of the operator. This is why financial costs were taken into

account by ENARGAS both in the first and the second five-year tariff review, even if the

latter was never finalized. Presumably this was also reflected in the Government’s 2000

tariff increases, which were subject to the court injunction, and might also be included in the

that, it is argued, did provide for protection against devaluation. While, in the Claimant’s
view, this protection was a part of the legal promises and assurances given, it appears in the
Respondent’s view that it was given by means of the financial mechanisms put in place,

in the economy of Argentina, but not all such effects have benefited the operator. Far from it:

the combined effect of tariff freezes and devaluation, even if the latter resulted in a decrease

of operating costs, led to the evaporation of operating income, prompted constant negative

182.

will be examined separately, it nonetheless reveals an important feature of the tariff regime

determination of the value of the company made by the Claimant’s financial experts, which

The effects of the devaluation have quite evidently given rise to profound adjustments

the renogotiation process.

new increases that government officials have repeatedly assured are a necessary step under
While this discussion is related more to the question of valuation of damages and the

of Capital), as was also the case with the interest rate. The Stone & Webster consultant

but also because, by not taking into account the financial reality of the project, such frozen

185.

for a greater return to the company because of that risk (“WACC” or Weighted Average Cost

reasonable tariff, not just because of the dollar connection and adjustment discussed above,

181.

the Argentine country-risk. To this end, the discount rate used was also higher so as to allow

because they took into account, from the outset, the risk of devaluation expressed in terms of

It follows that the freeze adopted cannot be reconciled with the objective of a fair and

experienced companies would not have operated economically and prudently.

companies, would have read the Law mistakenly. Neither is there any reason to believe that
The Respondent has argued in addition that the tariffs were higher than normal

But, even within the context of the Argentine legal framework and the License itself, there

particular, to the debt financing which is written off over the years. There is yet a another

184.

might be unrealistic in view of the changing economic realities that have been mentioned.

180.

In the Tribunal’s view it is quite clear that “depreciation” or “amortización” refers, in

The Tribunal cannot rule out the argument that a tariff kept and adjusted in dollars

cannot be judged under any standard to be fair and reasonable.

(“amortización” in Spanish) and a reasonable rate of return…”. So too Article 2(4) of the

183.

results in the balance sheet and caused the default mentioned. A tariff causing these results

recover all reasonable operating costs applicable to the service, taxes, depreciation

Gas Decree provides for the recovery of all reasonable costs “including the cost of capital.”

54
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It follows that the devaluation must not only be considered as a part of the broad

security required. In Respondent’s view, most of the investments made were related to the

other measures, it resulted in a tariff that was not fair and reasonable.

the Claimant.

artificially low tariffs led to an increased demand and, as revenues are insufficient to make

The Claimant asserts that three kinds of investment were made: US$ 40 million of

$

million for projects aimed at strengthening efficiency. Not only were these goals achieved,

integrity; US$ 12 million of non-mandatory investment destined for expansion; and US$ 29.5

mandatory investment, principally related to the improvement of safety and network

189.

193.

$

The discussion does not end there since the Claimant explains that of the US$ 1

Argentina.83

adjusted in accordance with the US PPI, was turned down by governmental decree in

also an importer of gas, to the effect that export tariffs should not be kept in dollars or

began making payments in pesified tariffs.82 A later request by the Chilean company Colbun,

program and its connection with the export market.

Clarification of the question became necessary when several Chilean importers of gas
192.

There is yet another element of the discussion relevant to the correct understanding of

that the export tariffs are “excessive.”81

to the domestic market and financial costs. Moreover, the Respondent has further asserted,

the cost structure and the implications of devaluation and pesification: the investment

188.

Investments and Exports

About a fourth of TGN’s revenues, the Respondent explains, originate in exports and this, in

subsidization of other sectors of the economy becomes convincing.

18.

measures adopted, have been kept in US dollars and adjusted in accordance with the US PPI.

and the importation of gas from Bolivia at high costs.79 On this basis, the argument about

its view, is an amount sufficient to cover all the costs of the Claimant, including those related

191.

has required new and different arrangements, including the fiduciary fund mentioned above

Tariffs for the export market, as explained above, after the initial clarifications of the

domestic market and not the international market. This point, however, is also disputed by

the very heart of the crisis of the energy sector affecting Argentina. It is further asserted that

further investments in transportation and distribution, the energy market has collapsed and

to what was envisaged in the License, the sole purpose of which was the supply of the

Moreover, the Claimant also explains, the distortions this situation has created are at

187.

not met and that, as a consequence, the Claimant was fined repeatedly and the posting of

indeed did have an adverse economic effect on the operator because, in conjunction with

expansion of transportation networks for export markets. These investments were additional

190.

The Respondent challenges these assertions and argues that investment targets were

among the lowest in the world.80

significant network expansion and distribution to many new users while keeping the gas price

56

falls under the Tribunal’s jurisdiction. The Tribunal has noted above that the devaluation

to the Claimant and having a direct impact on its operations. As such and to that extent, it

economic measures affecting the country as a whole but also as a specific feature applicable

186.

55
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should be considered beyond the year 2027. This will therefore be the year which the
Tribunal will rely on for its determination of damages.

redressed a situation which carries the heavy burden of the measures in force affecting the

domestic market. This situation amplifies the cross-subsidizing effects of the measures

License, be for an additional ten years, ending in 2037. The Respondent believes, to the

initial period of 35 years ending in 2027. This extension would, under the terms of the

“The right to property is inviolable and no inhabitant of the Nation can be

Article 17 of the Constitution which provides that

The fundamental legal principle guaranteeing the right to property is established in

201.

In the Claimant’s view, TGN is entitled to an extension of the license beyond the

197.

it must now examine the effect of the measures with reference to Argentine law and the

In view of the conclusions reached by the Tribunal on the question of applicable law

contracts involved in this dispute.

The parties have also disputed another aspect relevant for the determination of rights

Duration of the License

and obligations under the contract: the duration of the License.

196.

19.

adopted in the Argentine economy.

200.

met, the Tribunal is persuaded by the Respondent’s argument to the effect that no damages

However, the compensating effect of export revenues has not fully

revenue shortfalls.

Discussion of Legal and Contractual Obligations under Argentine Law

place. As it would be impossible to establish at present whether these conditions might be

exceeded by far; it is also persuaded that the export markets have somewhat compensated for

20.

subject to a number of steps, both substantive and procedural, which might or might not take

195.

The Tribunal is persuaded that the required investments were made and indeed

reports which include export revenues.
Indeed, the License is very clear about the fact that this right is conditional and

of the dispute.

insufficient to cover operating and other costs and that this shortfall is shown in expert

199.

performance requirements is unnecessary for the Tribunal to reach a conclusion on this aspect

revenues, the Claimant argues, the end result has been that overall revenues have been

194.

has to be requested by the licensee and approved by the Government. A discussion about

extension, but that this right is subject to the compliance with performance requirements, and

But even when taking into account the positive influence of exports on the company’s

of political confrontation unrelated to the real facts.

The Tribunal notes that the License provides for the right to an additional ten-year

conditions set forth in Clause 3.2 of the License.

According to the Claimant, Argentina derives many important benefits from this export

198.

performance requirements that have not been met by the Claimant, as well as to other

was to be carried out under terms similar to those governing the domestic business.

activity. Finally, the question of fines and security, it is also argued, was raised in a context

58

57

387

the duty to intervene under the law stipulated in the contract so as to redress possible

not be altered by the laws regulating their exercise.”

the Respondent and these legal obligations should be given full effect. The Respondent,
however, is of the view that if the parties had wished to contract in dollars they could have
done so explicitly under Article 1197 of the Civil Code, but they chose instead to contract by
reference to the Convertibility Law.88 It is also argued that even if the Gas Decree and the
License had referred to a dollar-related tariff, these instruments could not contradict the Law
which itself did not refer to this standard. In any event, the Respondent asserts, the economic

consumers and users of goods and services to the protection of health, safety and economic

interests, adequate and truthful information, freedom of choice and equitable and dignified

This particular legitimate objective, pertains, however, to so-called third

treatment.

generation rights and is embodied in a separate chapter of the Constitution referring to new

rights. To this extent such rights should be viewed as future aspirations rather than

enforceable rights similar to fundamental constitutional rights.

those undertakings as the legal and contractual framework of the privatization amply

of the legal and contractual commitments made to the investor. It was very much part of

observed as the law.”85

The Tribunal must note in this respect that the fact that the Gas Law did not refer
explicitly to the dollar-based tariff cannot be taken to mean that this standard was not a part

208.

“Conventions made in contracts constitute for the parties a rule that must be

is contained in Article 1197 of the Civil Code which provides:

205.

The basic principle of Argentine law governing contracts and the ensuing obligations

under the contract, with particular reference to the License, that have not been observed by

social needs restricting rights to property, in that this provision recognizes the right of

conditions of the crisis necessarily resulted in the change of the terms of the contract.

dispute. The Claimant has argued that there are a number of rights, both under the law and

204.

Article 42 of the Constitution has occasionally been invoked as an example of the

These various points of view underlie the legal arguments made by the parties in this

justification.

correct,84 but this does not contradict the central role of the right to property and the

207.

concern and any departure therefrom must be in the form of a clearly established legal

absolute and are subject to the requirements of social needs and public interest is indeed

obligation to pay compensation in case of government interference with its exercise.

very precise conditions and requirements. Thus, the need to ensure stability remains a basic

The argument made by the Respondent to the effect that such guarantees are not

203.

the expression of the will of the parties.86 There is also the view, however, that the State has

mandates that “the principles, guarantees and rights recognized in the preceding articles shall

imbalances.87 Here again the law does not ignore social needs but makes them subject to

distinguished jurists highlighting the importance of the faithful enforcement of contracts as

This principle is in harmony with the rights protected under the Constitution. There is

that law, as expressly mandated by Article 28 of the Constitution. Indeed, this Article

206.

indeed a long-standing tradition of Argentine court decisions and the writings of

The exercise of this basic guarantee, like other fundamental rights enshrined in the

60

Constitution, is regulated under the law, as indicated in Article 14, but cannot be altered by

202.

59
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provided it was temporary and reasonable.91

215.

payment in national currency.

210.

It follows that the mechanisms devised to overcome the
or contract…

emergency are subject to a limit and this is its reasonableness, with the
ensuing impossibility of altering or distorting the economic significance of the

hearing were eloquent in this respect.89 These developments have been deplored by the

Claimant. Needless to say, also the Tribunal has the greatest sympathy for the plight of the

Argentine people under the circumstances and respects its efforts to overcome the situation.

Argentina had entered into.

valid excuse for not complying with the terms of the contractual and legal arrangements

The issue for the Tribunal to establish is whether, under Argentine law, there is any

mutation in the substance or essence of the right acquired by judicial decision

reality. Witness statements introduced by the Respondent both in writing and in the oral

212.

must be reasonable, limited in time, and constitute a remedy and not a

offices in the nation, coupled with social upheaval and civil disobedience, was a dramatic

consolidating justice.”92

rights affects patrimonial intangibility and puts an obstacle to the purpose of

rights of individuals… and it is beyond doubt that to condition or limit those

restrictions imposed by the State on the normal exercise of patrimonial rights

1999, the rising levels of poverty and the rapid turnover of politicians occupying the highest

decision relies in part on the following statement:
“…it is not useless to remind, as the Tribunal has done for long, that

There is broad agreement on the fact that Argentina was affected by a deep crisis of

an economic, social and political nature. The downturn in the economy commencing in

211.

restrictions imposed must be aimed at providing a solution and must not result in a change of

privatization process, there have been inescapable economic realities that cannot be ignored.

the substance or the essence of a right acquired under a contract. The Supreme Court

provisions of the Constitution, has emphasized, in addition to those requirements, that the

obligations arising from the commitments and assurances that Argentina gave in the

In the context of the current Emergency Law, the Supreme Court, relying on the

relied on the state of economic emergency to the extent it had been declared by Congress,

stipulated currency at the time it becomes due. This article amended a prior reference to

The Tribunal has stated above, however, that parallel to legally enforceable

Code or the law generally.90 A number of court decisions, however, have from time to time

obligation to pay a sum in a particular currency is satisfied when payment is made in the

Under domestic law, the state of necessity is not recognized by the Argentine Civil

214.

Moreover, the fact that the regulations and the contract provided for tariffs in dollars

is consistent with Article 619 of the Civil Code to the extent that it provides that the

209.

law on this question will be examined separately.

necessity under international law as an exemption from liability. The state of international

which is not the case here.

The Argentine Government has invoked in the alternative the existence of a state of

213.

62

and the latter could only be ignored had it constituted an undertaking prohibited by law,

61
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brought about legal and economic uncertainties, the Tribunal cannot ignore contractual rights
on the basis of an alleged unjust enrichment.

Court and other tribunals in Argentina as it only applies to the case at hand. Moreover, the

Procurador General based his own report to the Court on the fact that the measures were

extraordinary and unforeseeable events, it could request the termination of the contract,

application of such measures extends beyond a strictly temporary period.

A number of provisions of the Argentine Civil Code are inspired by the concept of

application of the concept has been surrounded by uncertainty.

difficulty in establishing who has gained and who has lost without legitimate cause, the

unjust enrichment and it has often been applied by Argentine courts.96 However, given the

219.

223.

The Federal judge issuing the 2000 injunction had this mechanism in mind as well

changing realities.

Respondent’s argument, is to rebalance the benefits of the parties against the backdrop of

The purpose of this law, in the

Code. The Respondent has relied on this theory in explaining the meaning of the Emergency

excessive either in the domestic or the export markets.

Law and its reference to this particular Article.98

222.

The theory of “imprévision” was thus expressly introduced into the Argentine Civil

scholarly writings and court decisions.97

terms as a means to forestall termination. This mechanism has also given rise to important

result in unfairness and unreasonableness, or more importantly that tariffs would have been

underlies some of its arguments, particularly the argument that the dollar-based tariff would

of unjust enrichment. Although not formally invoked by the Respondent in this dispute, it

218.

A second concept under which contractual rights might eventually be adjusted is that

understood. If the burden of one party were to become excessively onerous as a result of

substance or the essence of contractually acquired rights. This is particularly so if the

except if that party was liable and remiss; the other party could then offer more equitable

enforced in good faith in accordance with what the parties should have reasonably

domestic law does not offer an excuse if the result of the measures in question is to alter the

217.

Article 1198. Under the terms of this Article, contracts must be done, interpreted and

adjustment of contracts was introduced in the Argentine Civil Code with the inclusion of

In light of this discussion, the Tribunal is persuaded that the state of necessity under

relied.94 Dissenting views were also expressed.95

This Tribunal wishes to add a further observation. In 1968 another mechanism for the

thus become the real beneficiaries. Therefore, although the crisis and the measures taken

Court of Paraná. This decision, however, does not overrule other decisions of the Supreme

221.

the entire burden of the situation and in fact subsidizes other sectors of the economy which

on the Emergency Law and force majeure, the Court overturned a decision of the Federal

temporary and that the crisis was largely over, a consideration on which the Court also

the facts point in the opposite direction, namely to where the operator of the service suffers

In this particular instance, the application of the dollar standard at the time of the

and that Articles 617 and 619 of the Civil Code could not be read in a blind manner.93 Based

220.

recession might, for example, have appeared as an unfair advantage. However, as discussed,

The Tribunal also notes that a decision of the Argentine Supreme Court held, in

64

respect of “pesification,” that this measure was compatible with Article 17 of the Constitution

216.

63
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The legal extent of this concept both in civil and administrative law was laid down by

The Tribunal must note that other traditional legal excuses, such as force majeure, are

Adjustment Mechanisms under the License and the Law

successfully renegotiated and adjusted.102

foreseeable, the theory is not applicable. As explained above, in arguing that the tariff

devaluation, the tariff should be reduced as a consequence of lower domestic prices, while, in
case of revaluation of the peso, tariffs should increase as costs would also increase.103

termination of the contract before a competent court, while in the present dispute the measure

was unilaterally decided by one party. In addition, the views of the courts have been rather

the target of rebalancing and compensating differences in 180 days was not met.

104

To this end, the Law provided for the periodic revision of tariffs so as to reflect the

with the concept of a fair and reasonable tariff. It is further explained that, in case of

offered to offset such risk. Second, the concept requires the aggrieved party to request the

231.

operator must obtain a reasonable return, as this is mandated under the law in conjunction

believes the risk of devaluation was indeed foreseen as it argues that express guarantees were

critical of the measures adopted as noted above. In essence, the pesification was imposed and

230.

admitting that this risk was foreseeable and actually foreseen. In this respect the Claimant

included both the devaluation as well as the country risks, the Respondent is simultaneously
The Respondent explains in this connection that, irrespective of the currency used, the

third, the distribution tariff. The Tribunal notes that the first of these factors has already been

conditions for the operation of the theory of “imprévision.” First, if the imbalance were

225.

is at the point of injection into the transportation system; second, the transportation tariff; and

would be determined by reference to three factors: first, the price of gas at the wellhead, that

The provisions of the Emergency Law, however, fail to meet certain essential

would become unviable.101

The Gas Law provided for a mechanism in which the final price to the consumer

pertinent mechanisms are embodied in the law and the License itself.

the parties, exceed all reasonable expectations, and result in a profound unbalancing of the

229.

answer as to how the contract in this case could be adjusted to new economic realities. The

this decision, pointing out that the event in question had to be unforeseeable and external to

contract. The redress also had to be temporary as otherwise the long-term life of the contract

228.

The Tribunal, however, does not need to look into general principles of law to find an

21.

not available in this case as the events discussed were foreseeable and foreseen.

227.

administrative contracts, particularly those concerning concessions, were first identified in

dealt with the gas industry.100 The general principles on the application of this theory in

the French Conseil d’Etat in the landmark case “Gaz de Bordeaux,” which, interestingly, also

224.

economy is evidencing negative figures…”99

contract would break when the consumer must pay more for the same service even if the

most pertinent for the attribution of liability in the present case.

situations… It would seem possible to argue that the economic and financial equation of the

66
The approach taken by the French Conseil d’Etat, however, as will be explained, is

226.

the consumers that was sought by the law broke down as a result of emerging economic

65
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in the tariffs when applying factors X and K.111 In this sense, as argued by the Claimant, it is
not a discretionary power.

decrease of tariffs if efficiency had increased. The third adjustment mechanism was to apply

in connection with investment (Factor K),106 and was also applicable as from the first five-

In addition, the Law provided for a five-year review107 which would undertake a

The parties have different

The first five-year review was completed in 1997 but the second review, scheduled to

effect of certain taxes can also result in a corresponding adjustment of the related tariffs.113

policy or a super-right under the License that would ensure profits under any circumstances,

costs and returns, the mechanisms to meet this objective were available under the law and the
License. The necessary adjustments could be accommodated within the structure of the
guarantees offered to the Claimant. This approach, in turn, would have made any unilateral

correct. While taking factors X and K into consideration, the review might be broader if

justified by circumstances. Annex F of the Offer, for example, provides that future reviews

of tariffs could include changes in the form of tariffs and the categories of consumers and

110

commitments was required because of changing economic circumstances and their effect on

233.

The Tribunal is of the view that Argentina’s interpretation of this issue is in part

The Tribunal can therefore conclude that if a rebalance of the contractual

discriminatory or preferential in circumstances which are both objective and justified.112 The

determination.109 Otherwise, the Respondent asserts, the Claimant would have an insurance

238.

licensees or ENARGAS so as to correct tariffs that might be deemed inadequate,

Respondent, this review could be broader and include other elements relevant to tariff

irrespective of the prevailing economic conditions.

237.

The Gas Law also provides for an Extraordinary Review that can be initiated by the

take place in 2002, was never completed.

236.

would be basically automatic following the application of factors X and K,108 for the

interpretations as to the extent of the five-year review. While, for the Claimant, adjustments

taking into account as far as possible factors X and K.

comprehensive examination of the tariffs and the method used for their calculation, also

232.

and that tariffs would not be frozen or subject to price controls. Otherwise compensation

context of five-year reviews and not in other instances.
would be paid.

effect that it would not be altered unless the written consent of the licensee was first obtained

The

Claimant believes in this connection that factors X and K could only be introduced in the

finance investments that could not otherwise be financed by the tariffs in force.

It must also be kept in mind that the License expressly included a commitment to the

of return; stability, coherence and foreseeability; and the need to avoid significant variations

which would apply as from the first five-year review and which could have resulted in the

235.

would always have to prevail. Among such principles was the guarantee of a reasonable rate

second adjustment mechanism was to take account of increased efficiency (Factor X),105

year review. This third adjustment mechanism could result in the increase of tariffs so as to

the law and the License could be dismantled at will. On the contrary, the guiding principles

The first was the January and July adjustments of tariffs in accordance with the US PPI. The

This interpretation, however, does not mean that the tariff structure envisaged under

234.

68

explained by the Respondent, three adjustment mechanisms were devised to attain this result.

67
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unfavorable to the company and this was to be considered a normal business risk that each
party was to have considered at the time of entering into legal obligations.

kept. This is so under the legal framework governing the gas sector but it is also so under the

applicable provisions of the Civil Code and administrative law. In the absence of any express

contract was profoundly affected. The company could not, therefore, be required to provide

recalled on more than one occasion by the Argentine Supreme Court. The Court has held that

increases are to be considered a normal business risk; on the contrary, it is

without infringement of the constitutional right to property.”115

allow the contract to operate normally…; to this end it is necessary to decide,
on the one hand, that the Company is required to provide the concession
service and, on the other hand, that during this period it must bear only that
part of the adverse consequences that the reasonable interpretation of the
contract allows…”116

There is of course the question of the reality of the crisis that has been described. The

Tribunal explained above that this reality cannot be ignored and it will not do so. The crisis,

however, can only be taken into account as a matter of fact. And facts of course do not

eliminate compliance with the law but do have a perceptible influence on the manner in

which the law can be applied.

240.

into account both the general interest…and the special conditions that do not

necessary to find a solution that puts an end to temporary difficulties, taking

increase in the price…it would be totally excessive if it is admitted that such

must be held as acquired, and its modification by a later norm is inadmissible

This is the case in the context of this dispute.

“…just as the Company cannot argue that it should not be required to bear any

and obligations and formal requirements provided to be entitled to a right, it

the service in such abnormal conditions. The Conseil d’Etat accordingly held that

envisaged under the contract was clearly insufficient and the economic viability of the

the protection of property mandated by the Argentine Constitution unquestionably prevail as

“…when under a law in force an individual has fulfilled all the substantial acts

242.

undertaken toward another party, the sanctity of contracts established in the Civil Code and

and clear provision allowing one party to depart from solemn contractual obligations
The economic impact of the war led to such price increases that the adjustment

tariffs stipulated. Normal market conditions could move the price in a manner favorable or

239.

Republic of Argentina to the Claimant under the applicable law and the License were not

concession contract was held to govern the respective obligations of the parties until its

concession contract for the provision of public gas lighting to the City of Bordeaux. The

expiration, in particular the provision of a public service and its remuneration by means of the

Attribution of Liability under Argentine Law

From the above discussion, it is clear that the legal commitments made by the

22.

number of respects, was similar to the present one. As a consequence of the Great War the

to its advantage.114

price of coal had more than tripled, amply surpassing the price originally envisaged under the

Bordeaux, cited above, the French Conseil d’Etat had to decide a dispute in 1916 which, in a

also recognizes that the adjustment mechanism, under that scenario, would not have worked

In the case of Compagnie Générale d’éclairage de Bordeaux, also known as Gaz de

241.

70

be lowered within the regulatory framework to reflect the reduction in peso costs and thus

69

393

Claimant’s business, but this impact must to some extent be attributed to the business risk the
Claimant took on when investing in Argentina, this being particularly the case as it related to

of the subsidization that the Claimant has in effect had to meet in respect of other businesses

in Argentina, a burden which if necessary has to be born by the Government, at least in part.

other hand, a number of the measures adopted did indeed contribute to such hardship and the

compensation for the damage caused.

247.

Crisis Period Distinguished

The Argentine Government has argued that a distinction should be made between two

23.

including the situation that prevails today. The Tribunal does not wish to imply that the crisis

for that purpose, it will fix the compensation to that effect on its own authority.

economic downturns have taken up to eight years to overcome.117 Be that as it may, the fact

question of time necessary for recovery, an expert for the Respondent stated that past

social sector, but the repercussions are no longer as intense or widespread. Considering the

in Argentina is fully over, because aftershocks are still felt in the economy, particularly in the

situation that has characterized the Argentine economy in the aftermath of the crisis,

to be fixed by a judge. As this Tribunal has no judge to whom the case could be remanded

These events and effects, however, must be separated and distinguished from the

249.

unable to reach an agreement through the process of contract renegotiation, compensation is

Similar to what was the case in Gaz de Bordeaux, since the parties have as yet been

risk, an outcome that, as the Respondent has rightly argued, would not be justified. On the

taken in the context of the continuing negotiations between the parties, and next by paying

246.

manner and the decision could eventually amount to an insurance policy against business

end to what by definition should be a temporary situation, a step that might be adequately

burden of those ought not to be placed on the Claimant alone.

Otherwise, both parties would not be sharing some of the costs of the crisis in a reasonable

The Government has the duty to redress this abnormal situation, first, by putting an

245.

situations present at distinct periods in time. The crisis had in itself a severe impact on the

the Claimant be overburdened with all the costs of the crisis. This is particularly so in light

decrease in demand. Such effects cannot be ignored as if business had continued as usual.

248.

The factual situation, however, allows the Tribunal to take into account different

from the wider effects or justification of those measures.

effects on the Claimant, effects which the Tribunal is bound to take into account separately

as this would be unrealistic. However, at the same time, it would be wholly unjustifiable that

cannot ask to be entirely beyond the reach of the abnormal conditions prompted by the crisis,

l’imprévision” are not met, for the reasons already explained, the fact is that the Claimant

244.

While in the instant dispute the conditions for the operation of the “théorie de

unfolding crisis. This distinction of the origin of the measures is not feasible. Thus, it has

compensation, this was to be fixed by the judge to whom the case was remanded.

been shown that the general economic policy measures of 2001-2002 also had very specific

related to the gas industry, which were adopted in 2001 – 2002 in the context of the then

covering the remaining deficit and that, failing agreement of the parties on the amount of

243.

the gas industry. And on the second hand, those of general economic impact not directly

72

On this basis, it was decided that the City of Bordeaux should pay compensation

71
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in the transfer of title or physical possession but that it can also be indirect if the result, as
held by the Tribunal in Metalclad, is to deprive the owner “…in whole or in significant part,

renegotiation was extended for an additional year.119 A further extension was enacted in

2004.120

entirely independent of the State’s intention.122

the protection granted under the Treaty and the issue concerning the state of necessity under

political antagonism which the Government had developed towards foreign investors

investor.

“Investments shall not be expropriated or nationalized either directly or

provides as follows:

expropriation in breach of the express provision of Article IV(1) of the Treaty. This Article

253.

The Claimant’s first major allegation in this respect is that there has been an

the measures adopted stemmed less from the prevailing economic conditions than from the

is then what is the legal situation in terms of the protection granted by the Treaty to the

The Claimant argues that the measures adopted by the Argentine Government during
the period 2000-2002 resulted in indirect and creeping expropriation of acquired rights in the

256.

ideological connotations of successive governments.

generally and towards some companies in particular whether because of electoral strategies or

asserted, can alter the legal obligation to pay compensation.125 The Claimant also argues that

252.

it had undertaken under its own legislation, regulations and the Licence to TGN, the question

assurances and undertakings offered to the investor, it is also argued, might result in the

unfold through a series of acts over a period of time.123 The State’s interference with

breach of an acquired right.124 Not even the public purpose of an expropriation, it is further

Has there been Expropriation of the Investment?

Having established that the Respondent did not keep the commitments and obligations

24.

international law.
The Claimant further asserts that expropriation might be “creeping” in that it may

invoked in support of this contention and of the argument that such an expropriation might be

determination on the appropriate compensation. However, it must first examine the extent of

255.

to the obvious benefit of the host State.”121 A wealth of cases and scholarly writings are

251.

The Tribunal will take into account these different realities in reaching a

of the use or reasonably-to-be-expected economic benefit of property even if not necessarily

254.

The Claimant argues in this connection that expropriation need not be direct or result

provided for in Article II (2).”

respect that the Emergency Law declared emergency until December 10, 2003 and that

between late 2004 and early 2005 the crisis period came to an end. The Tribunal notes in this

In light of the economic information available, the Tribunal considers that sometime

upon payment of prompt, adequate and effective compensation; and in

indicators show unequivocally this to be the case.118

250.

(‘expropriation’) except for a public purpose; in a non-discriminatory manner;

at present clearly heading towards recovery in the short to medium term. All relevant

accordance with due process of law and the general principles of treatment

74

73
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rendered useless; to the contrary, the value of shares of a comparable company has been
increasing since the crisis. In the Respondent’s discussion of the issue, it is stated that all the
specific criteria used to deny substantial deprivation in the Pope & Talbot v. Canada case are
met in this case also: the investor is in control of the investment, the Government does not

that it cannot enjoy the economic benefits reasonably expected of the investment. The

specific date of the expropriation is, in the Claimant’s view, August 18, 2000, the date that

the court injunction was issued and with it the beginning of a process that had the creeping

effect described above.

managers of the company are appointed by the company, and the investor has full ownership
and control of the investment.128

expropriation claim and has presented a wealth of relevant cases and writers to refute the

Claimant’s arguments. It is first held that not only has there been no transfer of property of

indirect or regulatory expropriation. The answer is of course not quite simple for indeed the
measures have had an important effect on the business of the Claimant.

Respondent’s view, is particularly so because the commitments invoked arise not from the

Government’s undertakings, but from the Information Memorandum prepared by private

does not involve an overt taking, but that effectively neutralized the enjoyment
of the property.”129

an intention to do so, unlike the situation characterizing all the decisions invoked by the

Claimant;126 neither has the State derived any benefit from the measures taken, thus meeting

temporary.

expropriation.127

The Respondent, as noted, also argues that the measures adopted are

the standard set in the Lauder v. Czech Republic case when denying the occurrence of

has been effectively neutralized. The standard that a number of tribunals have applied in

The essential question is therefore to establish whether the enjoyment of the property

clearly defined. Indirect expropriation or nationalization is a measure that

of its property and there has been no redistribution of wealth of any kind nor has there been

262.

“The concept of indirect (or “de facto”, or “creeping”) expropriation is not

258.

According to the Respondent, TGN has continued to operate normally and has full use

The Tribunal in the Lauder case rightly explained that

issue for the Tribunal to determine is then whether the measures adopted constitute an

could they qualify as an acquired right or constitute a legitimate expectation. This, in the

261.

this issue. Both parties are in agreement that no direct expropriation has taken place. The

invoked by the investor have the meaning the investor assigns to them and, even less so,

consultants.

260.

compared to or result in an expropriation. It is also explained that none of the commitments

any kind but that none of the measures taken amount to an interference which could be
The Tribunal has examined with great attention the views expounded by the parties on

is under arrest, the payment of dividends has not been interfered with, the directors and

257.

The Argentine Government has not been short of arguments to oppose the

manage the day-to-day operations of the company, no officers or employees of the company

substantial deprivation of the fundamental rights of ownership nor have these rights been

for its decision to undertake the project; that the value of its assets has been wiped out; and

Emphasis is placed by the Respondent on the argument that neither has there been

259.

76

Claimant says that as a result, it can no longer rely on the basic conditions that were critical

75
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Has there been a Breach of Fair and Equitable Treatment?

78

of this particular requirement, with particular reference to the CME case, where it was held
that

investor is in control of the investment; the Government does not manage the day-to-day

operations of the company; and the investor has full ownership and control of the investment.

“…requires the Contracting Parties to provide to international investments
treatment that does not affect the basic expectations that were taken into

on the Claimant’s business operations under the other standards of the Treaty. This question

will be addressed next by the Tribunal.

account by the foreign investor to make the investment…”136

Medioambientales Tecmed, S.A. v. Mexico case to the effect that fair and equitable treatment:

The Claimant also relies on the following finding of the tribunal in the Técnicas

was induced to invest.”135

evisceration of the arrangements in reliance upon [which] the foreign investor

“[The Government] breached its obligation of fair and equitable treatment by

It remains necessary to examine the extent of the interference caused by the measures

265.

down in Article IV(1) of the Treaty.

therefore that the Government of Argentina has not breached the standard of protection laid

268.

Claimant cites a number of distinguished writers and decisions pointing out the significance

that case, is not present in the instant dispute. In fact, the Respondent has explained, the

The Tribunal is persuaded that this is indeed the case in this dispute and holds

the investment environment, an assurance that was key to its decision to invest.

taken into account for reaching a determination on substantial deprivation, as discussed in

264.

investment, particularly insofar as it has profoundly altered the stability and predictability of

case.134 The Government of Argentina has convincingly argued that the list of issues to be

The

equitable treatment standard and has not ensured full protection and security to the

Substantial deprivation was addressed in detail by the tribunal in the Pope & Talbot

263.

Under this provision, the Claimant asserts that Argentina has breached the fair and

less than that required by international law.”

of interference with present uses and prevention of the realization of a reasonable return on

267.

enjoy full protection and security and shall in no case be accorded treatment

rights of ownership,”131 a criteria reaffirmed in the CME v. Czech Republic case.132 The test

investments has also been discussed by the Respondent in this context.133

“Investment shall at all times be accorded fair and equitable treatment, shall

is that of fair and equitable treatment. Article II(2)(a) provides:

property even if not necessarily to the obvious benefit of the host State.”130 Similarly, the

Iran – United States Claims Tribunal has held that deprivation must affect “fundamental

266.

The second substantive standard of protection provided to investors under the Treaty

25.

in whole or in significant part, of the use or reasonable-to-be-expected economic benefit of

incidental interference with the use of property which has “the effect of depriving the owner,

deprivation. In the Metalclad case the tribunal held that this kind of expropriation relates to

77
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requests.

273.

resulted in the breach of this standard.

270.

define the standard of fair and equitable treatment and to this extent Argentina’s concern
about it being somewhat vague is not entirely without merit.

274.

compatible with an international minimum standard. A deliberate intention to ignore an

obligation or even bad faith would be required to breach the standard, the argument adds.

271.

fair and equitable treatment.

is also discussed by the Respondent in this context, explaining that in spite of the fact that it

adjustment mechanisms unequivocally shows that these elements are no longer present in the
regime governing the business operations of the Claimant. It has also been established that
the guarantees given in this connection under the legal framework and its various components
were crucial for the investment decision.

and the Emergency Law is just one such exercise of its prerogative. In the Respondent’s

view, stability does not mean immobilization and the measures adopted, particularly the

“pesification”, were the solution necessary to prevent greater social damage and poverty. It is

further argued that there is ample precedent upholding the legality of devaluation, both under

272.

matter international law as the legislative prerogatives of the State cannot be frozen in time

The
discussion above, about the tariff regime and its relationship with a dollar standard and

and business environment under which the investment was decided and made.

Argentina believes that none of the measures adopted breaches the standard or for that

it still based its test on equity, justice and reasonableness.138

The measures that are complained of did in fact entirely transform and alter the legal

be no doubt, therefore, that a stable legal and business environment is an essential element of

not be dealt with in a manner that contravenes international law.”137 The Pope & Talbot case

275.

framework for investments and maximum effective use of economic resources.” There can

tribunal’s holding in the Robert Azinian and others v. Mexico case that an “investor should

opted for a NAFTA standard additional to or higher than that of customary international law

protection envisaged is that fair and equitable treatment is desirable “to maintain a stable

minimum standard, citing to this effect a number of authors and cases and in particular the

The Treaty Preamble makes it clear, however, that one principal objective of the

fair and equitable treatment. The Treaty, like most bilateral investment treaties, does not

general and basic principle found in the law of the host State which at the same time is

The Respondent argues next that the standard is not different from the international

– 2002 breached the standard of protection afforded by Argentina’s undertaking to provide

allow for any clear identification of its meaning and, in any event, it only provides for a

The key issue that the Tribunal has to decide is whether the measures adopted in 2000

cannot in any way be assimilated to that corresponding to expropriation, as the Claimant

arrangements in reliance on which the investment had been made, are the main events that

In the Respondent’s view, the standard of fair and equitable treatment is too vague to

with its allegation of breach of this standard and the compensation claimed under this item

– 2002 and the final determinations under the Emergency Law that dismantled all the

269.

in the 1930s. It is also asserted that the Claimant has not proved any damage in connection

80

According to the Claimant’s argument, the uncertainty characterizing the period 2000

79
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It was held by the Tribunal in the Metalclad case that Mexico had in several ways

279.

There is one additional aspect the Tribunal must examine having heard the arguments

284.

with the international minimum standard might have relevance in the context of some
disputes, the Tribunal is not persuaded that it is relevant in this case. In fact, the Treaty
standard of fair and equitable treatment and its connection with the required stability and

will govern its investments, as well as the goals of the relevant policies and

administrative practices or directives, to be able to plan its investment and

comply with such regulations…”141

While the choice between requiring a higher treaty standard and that of equating it

Agreement.143

development has led to further treaty clarifications as in the Chile – United States Free Trade

investor, so that it may know beforehand any and all rules and regulations that

from ambiguity and totally transparently in its relations with the foreign

“The foreign investor expects the host State to act in a consistent manner, free

So too the Tribunal in the Técnicas Medioambientales case has held in this respect:

This

with reference to the NAFTA Free Trade Commission’s Note of Interpretation identifying the

that it would be treated fairly and justly…”140

fair and equitable treatment standard with that of customary international law.142

283.

The Tribunal is mindful of the discussion prompted by these arguments, particularly

argued by Argentina.

Talbot, or whether it is identical with the customary international law minimum standard, as

more expansive than that of customary international law, as held by the tribunal in Pope and

of the parties. That is whether the standard of fair and equitable treatment is separate and

282.

timely disposition in relation to an investor of a Party acting in the expectation

The totality of these circumstances demonstrate a lack of orderly process and

“…predictable framework for Metalclad’s business planning and investment.

failed to provide a

278.

developed with the specific objective of avoiding such adverse legal effects.

The law of foreign investment and its protection has been

II(2)(a) of the Treaty.

whether the framework can be dispensed with altogether when specific commitments to the

contrary have been made.

the measures adopted resulted in the objective breach of the standard laid down in Article

always evolve and be adapted to changing circumstances, but neither is it a question of

The Tribunal, therefore, concludes against the background of the present dispute that

281.

277.

It is not a question of whether the legal framework might need to be frozen as it can

essential element of the standard.

decisions and scholarly writings point in the same direction.139

Many arbitral

question. Of course, such intention and bad faith can aggravate the situation but are not an

The Tribunal believes this is an objective requirement unrelated to whether the

and equitable treatment is inseparable from stability and predictability.

280.

Respondent has had any deliberate intention or bad faith in adopting the measures in

In addition to the specific terms of the Treaty, the significant number of treaties, both

82

bilateral and multilateral, that have dealt with this standard also unequivocally shows that fair

276.

81
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The Genin v. Estonia case is also invoked by the

The Respondent also asserts, following Professor Schachter, that arbitrariness can in

this being the only one envisaged by the prohibition under international law.

Treaty standard has been breached. In the Claimant’s view, dismantling the whole legal

states that an arbitrary decision is one “depending on individual discretion; … founded on
prejudice or preference rather than on reason or fact.”149

transfer of resources of one economic agent or sector to another, as has happened in the

Argentine economy.

In the Lauder case, an equivalent provision of the pertinent investment treaty was
explained in accordance with the definition of “arbitrary” in Black’s Law Dictionary, which

It is also argued that

discrimination does not relate exclusively to nationality and can result from the compulsory

producers, have all been treated in a more favorable manner.145

291.

expansion, or disposal of the investment must be impaired by the measures adopted.

relying on dollar-based tariffs, such as telephone companies, water distribution enterprises,

banks, waterway transportation companies and other businesses, and significantly, the gas

impairment: the management, operation, maintenance, use, enjoyment, acquisition,

in the Goetz v. Burundi case.144 In particular, the Claimant explains that other public services

The standard is next related to

fair and equitable treatment. Any measure that might involve arbitrariness or discrimination
is in itself contrary to fair and equitable treatment.

The Claimant further asserts that such measures are discriminatory because they result

in a dissimilar treatment of investors in similar situations, in accordance with the test defined

287.

framework of the gas industry is contrary to any reasonable expectation.
The standard of protection against arbitrariness and discrimination is related to that of

industry. Neither, in the Respondent’s view, is there any discrimination based on nationality,

propriety, it follows that there has been arbitrary treatment of the investor and hence the

290.

similarly situated groups or categories of people, which is not the case in respect of the gas

286.

because the measures adopted are opposed to the rule of law or surprise a sense of judicial

no case be used to describe legislation to carry out economic, social or political objectives.148

289.

disregard of due process of law.147

Respondent to the effect that discrimination and arbitrariness require bad faith or a willful

nationals in a similar situation.146

national and to the detriment of a foreign investor, a treatment that does not apply to other

In any event, it is argued, the standard provides that discrimination is forbidden in respect of

expansion, or disposal of investments.”

the management, operation, maintenance, use, enjoyment, acquisition,

“Neither Party shall in any way impair by arbitrary or discriminatory measures

Article II(2)(b) of the Treaty provides that

Has there Been Arbitrariness and/or Discrimination?

The Claimant invokes the test defined in the Pope and Talbot case, and asserts that

285.

26.

It is argued, following the

findings in the ELSI case, that discrimination requires intentional treatment in favor of a

were reasonable and proportional to the objective pursued.

under customary law.

84
The Respondent rejects such considerations and argues that the measures adopted

288.

commitments, is not different from the international law minimum standard and its evolution

83
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This Tribunal is not persuaded by the Claimant’s view about arbitrariness because

Has the Protection under the Umbrella Clause been Breached?

The situation in respect of discrimination is somewhat similar. The Respondent’s

Claimant can invoke no rights or commitments under the License as these concern only TGN.

differentiation is kept the more evident the issue becomes, thus eventually again reinforcing

295.

The Tribunal, therefore, cannot hold that arbitrariness and discrimination are present

argument, as these were dealt with in the decision on jurisdiction. Regarding the merits of

The Tribunal will not discuss the jurisdictional aspects involved in the Respondent’s

and hence cannot be protected under a clause of this kind. In any event, it is asserted that the

proceed to a gradual tariff adjustment to be completed by mid-2005.150 The longer the

299.

of Licenses,153 the Respondent argues that not all contract breaches amount to treaty breaches

transportation and distribution side of the industry. The gas producers have been allowed to

the related finding about the breach of fair and equitable treatment.

in respect of concessions contracts,151 and the Genin152 and SGS v. Pakistan cases in respect

In the Respondent’s view, first of all no commitments were made under the law, and

protected by guarantees of investment treaties. This includes the gas producers, but not the

298.

those that were made under the License were purely contractual. Following the Azinian case

Indeed, the Government of Argentina has successfully concluded

the Treaty has also been breached.

renegotiations and other arrangements with a number of industries and businesses equally

difficult to explain.

crisis, the differentiation between various categories or groups of businesses becomes more

Be that as it may, the fact is that to the extent that the measures persisted beyond the

have been breached as a result of the measures adopted and particularly the dismantling of

transportation and distribution industry or extends to other utilities as well.

294.

towards the investment, whether under the legislation in force or contractual arrangements,

quite difficult to establish whether that similarity exists only in the context of the gas

the tariff regime and related matters. Therefore, the argument follows, the umbrella clause of

297.

The Claimant argues in this respect that all the commitments made by Argentina

regard to investments.”

people is correct, and no discrimination can be discerned in this respect. Admittedly, it is

argument about discrimination existing only in similarly situated groups or categories of

293.

the Treaty have been breached by the Respondent, as under Article II(2)(c) of the Treaty

related finding of a breach of fair and equitable treatment.

which provides that each party “shall observe any obligation it may have entered into with

296.

The Claimant invokes yet another ground on which the protection and guarantees of

27.

standards under the Treaty.

relate rather to the breach of fair and equitable treatment than to the breach of separate

86

applied in the Lauder case becomes relevant and could result in a factor reinforcing the

adopted have been greatly limited. To the extent that such effects might endure, the test

such as the use, expansion or disposal of the investment, which since the measures were

the investment. Admittedly, some adverse effects can be noted in respect of other matters,

there has been no impairment, for example, in respect of the management and operation of

292.

85
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in the violation of the standards of protection under the Treaty.

contract might not be protected by the treaty in some situations, but the protection is likely to

This discussion has been, to an important extent, clarified in recent decisions of

None of the measures complained of in this case can be described as a commercial

While many, if not all, such interferences are closely related to other standards of

governing the License without TGN’s written consent.159

subject it to price controls.158 The second is the obligation not to alter the basic rules

the umbrella clause. The first is the obligation undertaken not to freeze the tariff regime or

License that have significant effect when it comes to the protection extended to them under

protection under the Treaty, there are in particular two stabilization clauses contained in the

302.

and breaches noted.

question as they are all related to government decisions that have resulted in the interferences

301.

respective causes of action.

have been distinguished from disputes arising from the breach of treaty standards and their

Egypt cases,157 among others. In these decisions, commercial disputes arising from a contract

Argentina,154 Azurix v. Argentina,155 SGS v. Pakistan, SGS v. Philippines156 and Joy Mining v.

particularly so in the Lauder v. Czech Republic, Genin v. Estonia, Aguas del Aconquija v.

arbitral tribunals having to deal with the issue of contract and treaty claims. This is

300.

rights of the investor.

The Government of Argentina has contended in the alternative that in the event the

Force majeure, emergency and other terms have also been used by the

This contention is founded on the severe economic, social and political crisis

It is argued that the Emergency Law was enacted with the sole purpose of bringing

particular would rule out compensation.

Respondent’s argument, any wrongfulness of the measures adopted by the government and in

that Argentina was facing. State of necessity based on this crisis would exclude, in the

under control the chaotic situation that would have followed the economic and social collapse

306.

and imminent peril.

that economic interest qualifies as an essential interest of the State when threatened by grave

threatened by the events that began to unfold in 2000. The Respondent asserts in this respect

described above and on the belief that the very existence of the Argentine State was

305.

Respondent in this context.

emergency.160

should be exempted from liability in light of the existence of a state of necessity or state of

Tribunal should come to the conclusion that there was a breach of the Treaty the Respondent

304.

D. State of Necessity Contended in the Alternative

and contractual obligations pertinent to the investment have been breached and have resulted

violation of contract rights protected under the treaty. Purely commercial aspects of a

be available when there is significant interference by governments or public agencies with the

Article II(2)(c) of the Treaty has not been observed by the Respondent to the extent that legal

will be engaged only when there is a specific breach of treaty rights and obligations or a

The Tribunal must therefore conclude that the obligation under the umbrella clause of

303.

88

contract breaches result in breaches of the Treaty. The standard of protection of the treaty

87
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International Responsibility.164 The specific terms of Article 25 will be discussed further
below.

312.

particular reference to its temporary nature and the requirement not to upset the rights

acquired by contract or judicial decision. These issues will not be discussed here again.

308.

The Respondent has mainly based its argument on this question on the ruling of the

essential economic interests affected. By introducing the measures, the Respondent argues,

International Law

Gabcíkovo-Nagymaros case. The Claimant notes that the Court made reference to the work
and views of the International Law Commission insofar the latter explained that “…the state
of necessity can only be invoked under certain strictly defined conditions which must be

residing in a country which by reasons of natural, social or international calamities is obliged

to adopt these measures, must suffer the natural detriment to his affairs without any remedy,

since Governments …are not insurers against every event.”163

The Claimant first argues in connection with the state of necessity that the Respondent

Law

The Claimant’s View of the State of Necessity Under Customary International

has not met the heavy burden of proof required by the International Court of Justice in the

313.

29.

support is found in the Dickson Car Wheel Co. case where it was decided that the “foreigner,

Further

The French Company of Venezuelan Railroads case is invoked so as to justify that the

government’s duty was to itself when its “own preservation is paramount.”162

310.

an act not in conformity with an international obligation.”161

necessity is recognized by customary international law for “precluding the wrongfulness of

investors were also not treated in a discriminatory manner.

that matter, those of the international community as a whole were not affected and foreign

the essential interests of another State that was a beneficiary of the obligation breached or, for

pesification of contractual relations, were the only measures capable of safeguarding the

The Respondent’s View of the State of Necessity under Customary

International Court of Justice in the Gabcíkovo-Nagymaros case which held that the state of

309.

28.

It is further asserted that the measures adopted, particularly the

necessity in a substantive way. This situation, it is argued, was prompted for the most part by

doing, the Respondent has raised one fundamental issue in international law.
exogenous factors.

peril affecting an essential interest, but it did not contribute to the creation of the state of

of necessity under both customary international law and the provisions of the Treaty. In so

In the Respondent’s view the Argentine State was not only facing grave and imminent

the Respondent argues that it meets the criteria set out in Article 25 of the Articles on

of emergency under Argentine law and its interpretation by the Supreme Court, with

The Respondent has also invoked in support of its contention the existence of a state

Special Rapporteurs F. V. García-Amador, Roberto Ago and James Crawford. In particular

In addition to the discussion of these and other cases, the Government of Argentina

courts. The Tribunal has already discussed the meaning of the state of necessity and the state

311.

also relies on the work of the International Law Commission under the leadership of the

In support of its argument the Respondent invokes first the existence of the state of

90

necessity under Argentine law and its acceptance under the Constitution and the decisions of

307.

89

403

The Claimant asserts next that neither has the Respondent complied with the

of necessity.171 The reason is not difficult to understand. If strict and demanding conditions
are not required or are loosely applied, any State could invoke necessity to elude its
international obligations. This would certainly be contrary to the stability and predictability

discussed in the Commentary,166 with particular reference to the Caroline,167 the Russian

Indemnity,168 Société Commerciale de Belgique,169 the Torrey Canyon170 and the Gabcíkovo-

Nagymaros cases.

Argentine crisis meets the requirements of Article 25, a task not rendered easier by the wide
variety of views expressed on the matter and their heavy politicization. Again here the

wrongfulness of an act not in conformity with an international obligation of that

State unless the act:

The Tribunal must now undertake the very difficult task of finding whether the

318.

“1. Necessity may not be invoked by a State as a ground for precluding the

Article 25 reads as follows:

state practice and scholarly writings amply support this restrictive approach to the operation

question of necessity. This Article, in turn, is based on a number of relevant historical cases

316.

conditions are met, is indicative of this restrictive approach of international law. Case law,

State Responsibility adequately reflect the state of customary international law on the

of the law.

opening of the Article to the effect that necessity “may not be invoked” unless strict

The Tribunal, like the parties themselves, considers that Article 25 of the Articles on

315.

an exceptional one and has to be addressed in a prudent manner to avoid abuse. The very

international law is no longer disputed, there is also consensus to the effect that this ground is

International Law

While the existence of necessity as a ground for precluding wrongfulness under

317.

(b) the State has contributed to the situation of necessity.”

the only means available to overcome the crisis.

The Tribunal’s Findings in Respect of the State of Necessity under Customary

invoking necessity; or

Moreover, it is asserted that the Respondent has not shown that the measures adopted were

30.

(a) the international obligation in question excludes the possibility of

precluding wrongfulness if:

“grave” or “imminent” peril nor has it been established that the Respondent State did not

contribute to the emergency as most of the causes underlying the crisis were endogenous.

2. In any case, necessity may not be invoked by a State as a ground for

as a whole;

towards which the obligation exists, or of the international community

State Responsibility. In the Claimant’s view, severe as the crisis was, it did not involve

conditions set down for the operation of state of necessity under Article 25 of the Articles on

314.

(b) does not seriously impair an essential interest of the State or States

grave and imminent peril; and

(a) is the only way for the State to safeguard an essential interest against a

cumulatively satisfied; and the State concerned is not the sole judge of whether those

conditions have been met… …Those conditions reflect customary international law.” 165

92
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finding in terms of preclusion of wrongfulness.

323.

consequences by the preclusion of wrongfulness.

319.

economy, granting of direct subsidies to the affected population or industries and many
others. Which of these policy alternatives would have been better is a decision beyond the

might have been triggered. In addition, the plea must under the specific circumstances of

each case meet the legal requirements set out by customary international law.

costly or less convenient,” is persuasive in assisting this Tribunal in concluding that the
measures adopted were not the only steps available.172

325.

many times the case in international affairs and international law, situations of this kind are

not given in black and white but in many shades of grey.

321.

which the obligation exists, or of the international community as a whole. As the specific
obligations towards another State are embodied in the Treaty, this question will be examined

adverse effects, however, is understandable, and in that light the plea of necessity or

emergency cannot be considered as an abuse of rights as the Claimant has argued.

essential interest of the international community as a whole was affected in any relevant way,
nor that a peremptory norm of international law might have been compromised, a situation

imminent peril. Here again the Tribunal is persuaded that the situation was difficult enough

322.

The Tribunal turns next to the question whether there was in this case a grave and

in the context of the applicable treaty provisions. It does not appear, however, that the

measures adopted do not seriously impair an essential interest of the State or States towards

allow for a finding on preclusion of wrongfulness. The Respondent’s perception of extreme

A different condition for the admission of necessity relates to the requirement that the

is “excluded if there are other (otherwise lawful) means available, even if they may be more

that wrongfulness should be precluded as a matter of course under the circumstances. As is

It follows that the relative effect that can be reasonably attributed to the crisis does not

324.

The International Law Commission’s comment to the effect that the plea of necessity

been met.

ways and thus whether the requirements for the preclusion of wrongfulness have or have not

argument that nothing important happened is not tenable. However, neither could it be held

qualify this statement. The Tribunal is convinced that the crisis was indeed severe and the

crisis was of catastrophic proportions; other equally distinguished views, however, tend to

In the instant case, the Respondent and leading economists are of the view that the

measures to the discussion of a variety of alternatives, including dollarization of the

entailed an essential interest of the State in which case the operation of the state of necessity

320.

distinguished economists are wide apart on this matter, ranging from the support of those

need to prevent a major breakdown, with all its social and political implications, might have

scope of the Tribunal’s task, which is to establish whether there was only one way or various

the State to safeguard its interests. This is indeed debatable. The views of the parties and

was involved in the matter. Again here the issue is to determine the gravity of the crisis. The

A different issue, however, is whether the measures adopted were the “only way” for

of total economic collapse. But neither does the relative effect of the crisis allow here for a

simply to establish whether the breach of the Treaty provisions discussed is devoid of legal

A first question the Tribunal must address is whether an essential interest of the State

94
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In addition to the basic conditions set out under paragraph 1 of Article 25, there are

There is yet another important element which the Tribunal must take into account.

The issue, however, is whether the contribution to the crisis by Argentina has or has

“This Treaty shall not preclude the application by either Party of measures
necessary for the maintenance of public order, the fulfillment of its obligations
with respect to the maintenance or restoration of international peace or
security, or the protection of its own essential security interests.”

particular administration and found its roots in the earlier crisis of the 1980s and evolving

governmental policies of the 1990s that reached a zenith in 2002 and thereafter. Therefore,

the Tribunal observes that government policies and their shortcomings significantly

the Treaty provides:

law as there are also specific provisions of the Treaty dealing with this matter. Article XI of

The discussion on necessity and emergency is not confined to customary international

present dispute, must conclude that this was the case. The crisis was not of the making of one

not been sufficiently substantial. The Tribunal, when reviewing the circumstances of the

329.

and international factors interact.

This is the unavoidable consequence of the operation of a global economy where domestic

332.

law have not been fully met so as to preclude the wrongfulness of the acts.

Tribunal is again persuaded that similar to what is the case in most crises of this kind the

The Emergency Clause of the Treaty

the inevitable conclusion that the requirements of necessity under customary international

claiming that all factors contributing to the crisis were either endogenous or exogenous, the

31.

cannot be concluded that all such elements meet the cumulative test. This in itself leads to

substantial and not merely incidental or peripheral”. In spite of the view of the parties

roots extend both ways and include a number of domestic as well as international dimensions.

and there but when the various elements, conditions and limits are examined as a whole it

situation of necessity. The Commentary clarifies that this contribution must be “sufficiently

In the present case there are, as concluded, elements of necessity partially present here

331.

The second limit is the requirement for the State not to have contributed to the

328.

referred to the International Law Commission’s view that all the conditions governing

The International Court of Justice has in the Gabcíkovo-Nagymaros case convincingly

330.

difficulties they do not exempt the Respondent from its responsibility in the matter.

necessity must be “cumulatively” satisfied.174

The first such limit arises when the international obligation excludes necessity, a

96
contributed to the crisis and the emergency and while exogenous factors did fuel additional

matter which again will be considered in the context of the Treaty.

327.

each of these limits must be considered over and above the conditions of paragraph 1.173

Commentary, the use of the expression “in any case” in the opening of the text means that

two other limits to the operation of necessity arising from paragraph 2. As noted in the

326.

95
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Respondent has the duty to observe obligations entered into with regard to investments.

state of national emergency, insurrection, civil disturbance or other similar

obligations were upheld even in circumstances of economic adversity.175 Socobelge,176 on

measures it adopts in relation to such losses.”

The meaning and extent of these clauses has prompted an important debate between

was not accepted as precluding the wrongfulness of acts of devaluation and the contractual

of any third country, whichever is the more favorable treatment, as regards any

The Tribunal will now consider the views of the parties and the experts on this matter,

340.

337.

“essential security interests,” which is limited to war, natural disaster and other situations
threatening the existence of the State. In its view, this is also the meaning of Article 25 of the

Responsibility necessity may not be invoked if the international obligation in question

excludes the possibility of invoking necessity. This, in the Claimant’s view, is the case here

The Claimant argues next that economic crises do not fall within the concept of

International Court of Justice in the Nicaragua case,180 and the Oil Platforms case.181

necessity or emergency.

The Claimant asserts first that under Article 25(2) of the Articles on State

Bahrain.179 It is further affirmed, that this requirement was also the conclusion of the

336.

exceptions to liability that do not allow the Respondent to invoke the operation of the state of

expressly. Provisions of this kind include Article XXI of the GATT as well as provisions in

that if the State were to have discretion in this regard, such discretion should be provided

what extent essential security interests were at stake. The Claimant makes the further point

self-judging, and therefore requires the Tribunal and not the Respondent to decide when or to

the bilateral investment treaties concluded by the United States with Russia178 and with

The Claimant’s View of the Treaty’s Emergency Clauses

In connection with the specific clause of Article XI of the Treaty the Claimant,

following the expert opinion of Professor José E. Alvarez, argues first that this clause is not

339.

The Claimant argues that the Treaty clauses provide very narrow and specific

32.

beginning with those of the Claimant.

335.

Marie Slaughter and Professor José E. Alvarez.

the Martini case.177

contract enforcement in spite of an economic crisis. To the same effect the Claimant invokes

which the Himpurna tribunal relied in part, is also invoked by the Claimant as an example of

338.

that accorded to its own nationals or companies or to nationals or companies

The Claimant invokes in support of its views the Himpurna case where force majeure

both under the Treaty umbrella clause embodied in Article II(2)(c) and Article X the

territory of the other Party owing to war or other armed conflict, revolution,

events shall be accorded treatment by such other Party no less favorable than

performance of the obligations established under the Treaty. Moreover, the Claimant argues,

circumstances of economic difficulty, exclude reliance on such difficulties for non-

98

“Nationals or companies of either Party whose investments suffer losses in the

Article IV(3) of the Treaty reads as follows:

the parties and the legal experts requested by them to discuss the issue, namely Dean Anne-

334.

333.
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The Claimant discusses in this context the meaning of Article IV(3) of the Treaty

with the Indonesian crisis and to show that the tribunal in that case had held that necessity

precedents supporting this interpretation.

Argentina in light of extraordinary circumstances.

nation clause (MFNC) of both Articles II(1) and IV(3) of the Treaty, and certainly nothing

344.

hardship, in the case of Greece. The Respondent believes the Argentine crisis to have been

exceptions.

Articles IV(3) and XI of the Treaty provide, in the Respondent’s view, for the lex

The Respondent’s View of the Treaty’s Emergency Clauses

the Claimant to show that the obligations under a contract were upheld in spite of financial

XI and thus the Claimant is entitled to the better treatment resulting from the absence of such

33.

taken into account in the decision in the Socobelge case. This decision was also invoked by

investment treaties concluded by the Respondent do not contain provisions similar to Article

348.

As to the Martini case, invoked by the Claimant as an example of state of necessity

beyond the powers of the Permanent Court of International Justice.

much worse and deeper and that force majeure as discussed in that case was held to be

347.

Respondent. The MFNC is also invoked in support of the argument that other bilateral

The Respondent also rejects the relevance of the situation of Greece in the 1930s as

that prevailed in Indonesia and the Himpurna case in no way contradicts the position taken by

difficulties the Claimant would still be entitled to full protection under the most favored

less than the treatment local investors or those from other countries have received from the

dispute, the Respondent argues, has emerged under circumstances very different from those

It is further argued in this regard that even if the Article were to include economic

343.

decision in the Himpurna case. The Claimant invoked that decision to draw a comparison

ICSID cases American Manufacturing v. Zaire182 and AAPL v. Sri Lanka183 are invoked as

was excluded by specific commitments undertaken by contract and treaty. The present

346.

The Respondent particularly rejects the reliance by the Claimant on the tribunal’s

in support of its views are not relevant to the present case.

rather to reinforce such obligations, and cannot be read to include economic emergency. The

which, it is argued, is not intended to reduce the obligations of the host state to investors but

342.

distress. To this effect, the Respondent further argues, the decisions invoked by the Claimant

the operation of necessity or emergency, which are expressly provided for in periods of

benefits under the Treaty.

The Respondent argues first that the object and purpose of the Treaty do not exclude

345.

exempt the Respondent from liability as this provision does not allow for the denial of

A third argument made by the Claimant is that, in any event, Article XI does not

with the international economic system, all with a view to granting investors treatment not

scope of the Russian Indemnity case.

341.

maintain public order, protect its essential security interests and reestablish its connections

Articles on State Responsibility, the interpretation given to Article XXI of the GATT and the

less favorable than that granted to nationals.

100

99

408

Treaty exclude necessity. There are of course treaties designed to be applied precisely in the

to be interpreted broadly and this in fact was the intention of the parties.

Articles on State Responsibility, the plea of necessity is excluded by the very object and
purpose of the treaty.184

been apparent, in the expert’s view, that this country desired to safeguard certain sovereign

interests by means of “non-precluded measures” such as those of Article XI. This trend was

economic difficulties or other circumstances leading to the adoption of adverse measures by
the Government. The question is, however, how grave these economic difficulties might be.

with Argentina, it is further argued, this trend had become manifest as evidenced by the

treaties negotiated with other countries and debates in the United States Congress.

themselves, nevertheless invite catastrophic conditions in terms of disruption and
disintegration of society, or are likely to lead to a total breakdown of the economy,
emergency and necessity might acquire a different meaning.

355.

self-judging character of these provisions, in the expert’s view, should not be understood as

precluding their submission to arbitration as the Tribunal must determine whether Article XI

applies and whether measures taken thereunder comply with the requirements of good faith.

352.

not result in total economic and social collapse. When the Argentine crisis is compared to
other contemporary crises affecting countries in different regions of the world it may be noted

security, particularly in the context of a crisis as severe as that of Argentina, and that, as in

many instances of force majeure, the State should be released from treaty obligations. It is

As stated above, the Tribunal is convinced that the Argentine crisis was severe but did

over any plea of necessity. However, if such difficulties, without being catastrophic in and of

accorded the benefit of a similar understanding when invoking necessity and emergency. The

The expert’s opinions also emphasize that security interests include economic

absence of such profoundly serious conditions it is plainly clear that the Treaty will prevail

351. On the basis of the principle of reciprocity, it is explained next, Argentina should be

A severe crisis cannot necessarily be equated with a situation of total collapse. And in the

354.

another treaty could not be understood to be self-judging. At the time the Treaty was signed

strengthened after the decision in the Nicaragua case which held that similar provisions of
The Treaty in this case is clearly designed to protect investments at a time of

armed conflict. In those cases, as rightly explained in the Commentary to Article 25 of the

350.

Since the very outset of the United States’ model bilateral investment treaties it has

case of necessity or emergency, such as those setting out humanitarian rules for situations of

353.

The first issue the Tribunal must determine is whether the object and purpose of the

The Tribunal’s Findings in Respect of the Treaty’s Clauses on Emergency

relevant Treaty articles. It is first asserted in this respect that Article XI of the Treaty needs

December 15, 2003 and June 23, 2004, elaborate on the meaning and the coverage of the

34.

investors under Article IV(3) of the Treaty.

with a case of institutional abnormality.

The expert opinions of Dean Anne Marie Slaughter, introduced by the Respondent on

held, moreover, that the Claimant has not been treated differently from nationals or other

enforced, the Respondent does not consider it relevant to the present case as it did not deal

349.

102

101
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international law or the object and purpose of the Treaty that could on its own exclude major
economic crises from the scope of Article XI.

catastrophic and while there was therefore not a situation of force majeure that left no other

option open, neither can it be held that the crisis was of no consequence and that business

national security concerns, particularly of an international character, and were to exclude

considered by the Tribunal when determining compensation.

under the Charter of the United Nations. Similarly, the letter of submission of the Treaty to
Congress in Argentina and the Report of the pertinent Congressional Committee, refer in
particular to situations of war, armed conflict or disturbance.185 However, this cannot be read
as excluding altogether other qualifying situations.

interest to investors as they are specific beneficiaries and for investors the matter is indeed

essential. For the purpose of this case, and looking at the Treaty just in the context of its

States parties, the Tribunal concludes that it does not appear that an essential interest of the

State to which the obligation exists has been impaired, nor have those of the international

community as a whole. Accordingly, the plea of necessity would not be precluded on this

358.

to maintenance or restoration of international peace and security as related to obligations

It is true that Paragraph 6 of the Protocol attached to the Treaty qualifies the reference

However, be that as it may, the fact is that this particular kind of treaty is also of

362.

qualify as an essential security interest, a matter discussed above.

the States parties. Whether it is an essential interest is difficult to say, particularly at a time

when this interest appears occasionally to be dwindling.

361.

Again, the issue is then to establish how grave an economic crisis must be so as to

with the rules governing the interpretation of treaties.

unbalanced understanding of Article XI. Such an approach would not be entirely consistent

Treaty was made to protect investors it must be assumed that this is an important interest of

impair an essential interest of the State or States towards which the obligation exists. If the

Article 25 of the Articles on State Responsibility, the act in question does not seriously

A second issue the Tribunal must determine is whether, as discussed in the context of

the concept of essential security interests were to be limited to immediate political and

precluding wrongfulness from the legal point of view they ought nevertheless to be

357.

should normally be understood and interpreted as attending to the concerns of both parties. If

And while not excusing liability or

certain consequences stemming from the crisis.

other interests, for example, major economic emergencies, it could well result in an

360.

the Tribunal concluded when the situation under domestic law was considered, there were

could have continued as usual, as some of the Claimant’s arguments seem to suggest. Just as
It must also be kept in mind that the scope of a given bilateral treaty, such as this,

of that particular kind, as concluded above, there is nothing in the context of customary

356.

As explained above, while the crisis in and of itself might not be characterized as

security interest. While the text of the Article does not refer to economic crises or difficulties

interpreted in such a way as to provide that it includes economic emergency as an essential

the international obligations has been kept intact.

The third issue the Tribunal must determine is whether Article XI of the Treaty can be

359.

104

obligations. Renegotiation, adaptation and postponement have occurred but the essence of

103

410

measures. And third, there is the position expressed by Dean Slaughter to the effect that the

situation. This would indeed allow for a broad interpretation of Article XI.

position of the United States has been evolving towards the support of self-judging clauses
insofar as security interests are affected. This policy emerged after the Nicaragua decision,
which will be discussed below, and was expressly included in the U.S. – Russia bilateral

and other instances.187 In such cases, it is explained, there could be a treaty breach under the

authority of the Security Council. However, this sort of situation does not have to do with the

present case.

the experts. The GATT self-judging clause was also mentioned above. Other treaties have
not included a self-judging clause but this again is debated by the experts, and in any event
such policy would also be reflected in the 2004 U.S. Model bilateral investment treaty.

the United Nations in the Treaty Protocol, such clause should not be considered as self-

judging to the extent that the issue relates to the maintenance or restoration of international

peace and security, involving a broader understanding of the concept as opposed to a nation’s

judging.

next.

security needs was not accepted, although this discussion apparently did not address
specifically the question of self-judging clauses. The expert discussion of the Exon-Florio
law has also generated much debate on its meaning.190

Treaty is self-judging, that is if the State adopting the measures in question is the sole arbiter

of the scope and application of that rule, or whether the invocation of necessity, emergency or

investment treaties in 1986 a proposal to allow for the termination of treaties in light of

The fourth issue the Tribunal must determine is whether the rule of Article XI of the

366.

interpretations but does not clearly support the conclusion that all such clauses are self-

security.188 The question of the self-judging character of these provisions will be discussed

The record shows that during the discussion of the first round of bilateral

369.

security interest is not a part of the maintenance or restoration of international peace and

own security interest. The latter would in her view allow for self-judging insofar as the
The discussion of these treaties in the U.S. Congress allows for a variety of

included in the U.S. – Bahrain investment treaty, the precise meaning of which is debated by

365.

It is also important to note that in Dean Slaughter’s understanding of the reference to

investment treaty, which has incidentally not been ratified. With some changes it was also

368.

The Tribunal notes in this connection that, as explained by Dean Slaughter, the

establishing whether this has been done in good faith.189

in the formulation of the sanctions program enacted as a consequence of the 1991 Gulf War

extent, adopted decisions connecting economic measures with security matters, for example,

As explained by Professor Alvarez, in practice the Security Council has, to a limited

necessity, emergency or the threat to its security interests need the adoption of extraordinary

threat to international peace and security and adopt appropriate measures to deal with a given

364.

next that of the Respondent, who believes that it is free to determine when and to what extent

that in some circumstances this body might wish to qualify a situation of economic crisis as a

Tribunal must determine whether Article XI is applicable particularly with a view to

of the Claimant, supporting the argument that such a clause cannot be self-judging. There is

As discussed above, three positions have emerged in this context. There is first that

367.

Since the Security Council assumes to be many times the law unto itself,186 and since

there is no specific mechanism for judicial review under the Charter, it is not inconceivable

363.

106

105
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the Treaty is not a self-judging clause. Quite evidently, in the context of what a State

a Protocol that the non-precluded measures clause is self-judging.

emergency meets the conditions laid down by customary international law and the treaty
provisions and whether it thus is or is not able to preclude wrongfulness.

exceptions to the normal implementation of the General Agreement, stipulates

that the Agreement is not to be construed to prevent any contracting party

provide a floor treatment for the investor in the context of the measures adopted in respect of

those considered by a party to be such.”191

the losses suffered in the emergency, not different from that applied to nationals or other

Article IV(3) in light of the discussion noted above. The plain meaning of the Article is to

1956 Treaty, on the contrary, speaks simply of ‘necessary’ measures, not of

The Tribunal must still consider the question of the meaning and extent of Treaty

375.

essential security interests’, in such fields as nuclear fission, arms, etc. The

from taking any action ‘which it considers necessary for the protection of its

faith.

Agreement on Tariffs and Trade. This provision of GATT, contemplating

It is a substantive review that must examine whether the state of necessity or

examination of whether the plea has been invoked or the measures have been taken in good

wording which was already to be found in Article XXI of the General

The Tribunal must conclude next that this judicial review is not limited to an

374.

of the Court… The text of Article XXI of the Treaty does not employ the

removes the interpretation and application of that article from the jurisdiction

fall outside the scope of such dramatic events.

wrongfulness. It must also be noted that clauses dealing with investments and commerce do

States and Nicaragua, the Court held:

exceptions to the generality of its other provisions, but it by no means

for the international jurisdiction to determine whether the plea of necessity may exclude

Referring to the 1956 Treaty of Friendship, Commerce and Navigation between the United

not generally affect security as much as military events do and, therefore, would normally

measures is challenged before an international tribunal, it is not for the State in question but

twice in connection with the Nicaragua case and again in the Oil Platforms case noted above.

“Article XXI defines the instances in which the Treaty itself provides for

appropriate without requesting the views of any court.193 However, if the legitimacy of such

371.

The International Court of Justice has also taken a clear stand in respect of this issue,

believes to be an emergency, it will most certainly adopt the measures it considers

373.

the protection of its security interests. So too, the U.S. – Russia treaty expressly confirms in

In light of this discussion, the Tribunal concludes first that the clause of Article XI of

is not the sole judge of whether those conditions have been met.”192

bilateral investment treaty provisions offered above are eloquent examples of this approach.

The first does not preclude measures adopted by a party “which it considers necessary” for

and cumulative conditions of necessity under international law and that “the State concerned

As explained above, in the Gabcikovo-Nagymaros case the International Court of

with obligations assumed in a treaty, they do so expressly. The examples of the GATT and

372.

Justice, referring to the work and views of the International Law Commission, notes the strict

The Tribunal is convinced that when States intend to create for themselves a right to

108

determine unilaterally the legitimacy of extraordinary measures importing non-compliance

370.

107
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As noted above, the Tribunal is satisfied that the measures adopted by the

may be observed that this positive trend continued to evolve thereafter.

the mere absence of such provision in other treaties does not lend support to this argument,

The Tribunal must finally conclude in this section that the umbrella clauses invoked

Article 27 also expressly provides that any circumstance precluding wrongfulness is

where the Court noted that “Hungary expressly acknowledged that, in any event, such a state
of necessity would not exempt it from its duty to compensate its partner.”197

to “(a) compliance with the obligation in question, if and to the extent that the circumstance

precluding wrongfulness no longer exists.”

379.

provides that the invocation of a circumstance precluding wrongfulness is without prejudice

without prejudice to “(b) the question of compensation for any material loss caused by the

383.

Necessity and Compensation

act in question”. Again this conclusion finds support in the Gabcikovo-Nagymaros case,

Temporary Nature of Necessity

36.

the case at present.

reemerge as soon as the circumstance precluding wrongfulness no longer existed, which is

The Tribunal is also mindful that Article 27 of the Articles on State Responsibility

35.

Respondent must meet if the plea of necessity fails.

by the Claimant do not add anything different to the overall Treaty obligations which the

378.

Respondent.

Even if the plea of necessity were accepted, compliance with the obligation would

also the view of the Argentine Supreme Court and the Procurador General noted above. It

investor, the argument about the operation of the MFNC might have been made. However,

382.

Doctor Folgar, who explained how the crisis was subsiding by the end of 2002.196 This was

other Article XI type clauses envisioned in those treaties a treatment more favorable to the

which would in any event fail under the ejusdem generis rule, as rightly argued by the

time. The Claimant invokes to this effect the statements of Ambassador Remes Lenicov and

This does not appear to be contested by the parties as various witness statements did

XI, the Tribunal is not convinced that the clause has any role to play in this case. Thus, had

381.

in fact clearly establish that the crisis had been evolving toward normalcy over a period of

Although the MFNC contained in the Treaty has also been invoked by the Claimant

treaty obligations revives.”195

Justice held that as soon “as the state of necessity ceases to exist, the duty to comply with

because other treaties done by Argentina do not contain a provision similar to that of Article

377.

Respondent have not adversely discriminated against the Claimant.

376.

Warrior194 and Gabcikovo-Nagymaros cases. In this last case the International Court of

the decisions of courts and tribunals. The Commentary cites in this connection the Rainbow

discriminatory manner.

The temporary nature of necessity is thus expressly recognized and finds support in

380.

110

that any measures directed at offsetting or minimizing losses will be applied in a non-

109
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The Respondent has argued in this connection that the Compagnie Générale de

treatment of investors does not otherwise establish a duty to compensate even if the investor

attributable to the state for purposes of its responding for damages.”201

plea of the essential interests of the other Party. This is, however, not the meaning of
international law or the principles governing most domestic legal systems.

391.

preclude or do not impede certain measures”, (b) “permit a Party clearly to deny treaty

benefits”, or (c) “permit treaty termination”—Articles XI, I (2) and XIV (2), respectively.

387.

applicability of Article XI.”203

The answer to this question by the Respondent’s expert clarifies the issue from the

necessity.206

persists today. Argentina’s measures promise to remain in effect indefinitely, and [...the

392.

entitled to compensation in spite of the eventual application of Article XI and the plea of

emergency of the sort covered by Article XI, Argentina has not demonstrated that the crisis

Respondent] must therefore compensate CMS for the harm it has suffered, regardless of the

Tribunal put the question whether there are any circumstances in which an investor would be

asserts that “[e]ven assuming that at the beginning of 2002 Argentina was experiencing an

The Tribunal’s conclusion is further reaffirmed by the record. At the hearing the

that a Party to this kind of treaty, or its subjects, are supposed to bear entirely the cost of the

losses [...]”.202 It recalls that the Treaty shows a difference between clauses that (a) “do not

Because the Argentine crisis, as explained above, gradually subsided, the Claimant

international law on this issue. The Respondent’s argument is tantamount to the assertion

benefits, and Argentina is still therefore obliged to provide compensation for the permanent

The Tribunal is satisfied that Article 27 establishes the appropriate rule of

390.

Argentina from liability,” since it “provides only a temporary and limited suspension of

The Claimant, however, contends that “[i]n any event, Article XI does not exempt

the Treaty,204 and that the norm which prescribes that the Parties shall avoid uneven

economic forces beyond the power of the State to control through due diligence are “not

386.

in question were undertaken in a state of necessity, under the rule contained in Article XI of

case, where the Iran-United States Tribunal held that injuries caused as a result of social and

had been submitted to unfair or unequal treatment.205

389.

The Respondent contends to the contrary that no compensation is due if the measures

discussed above.

not relevant to the present case. The Respondent further invokes the Gould Marketing, Inc.

l’Orinocco dealt with a totally different set of issues, all involving illicit acts, and is therefore

385.

does not exclude the duty to compensate the owner of the right which had to be sacrificed.

the concept of damages appears to have been broader than that of material loss in Article 27.

Still more stringent are the requirements of emergency under Argentine case law as

legal systems: the plea of state of necessity may preclude the wrongfulness of an act, but it

The Claimant’s reasoning in this respect is supported by Article 27 and the decisions

Greece case199 invoked by the Claimant, or the Orr & Laubenheimer case.200 In these cases

388.

noted above, as well as by the principle acknowledged even in the generality of domestic

This criterion was also the basis for the decisions in earlier cases, such as the

112

Compagnie Générale de l’Orinocco case198 and the Properties of the Bulgarian Minorities in

384.

111
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also the measure of future prospects. The discounted cash flow method (DCF) is favored, in
the Claimant’s view, in both international finance and international arbitration. It is also
asserted that the relevant date of valuation in this case is August 17, 2000. Relying on the

compliance with its obligations once the crisis was over; thereby concluding that any

suspension of the right to compensation is strictly temporary, and that this right is not

extinguished by the crisis events.207

The Claimant has argued that its investment has been expropriated by the Respondent

The Parties’ Submissions

semi-annually. The Claimant also undertakes to relinquish title to its shares to the

interest paid at the rate of six-month certificates of deposit in the United States, compounded

market value of the investment calculated immediately before the date of expropriation, with

the Tribunal to grant full compensation for these breaches in terms of recovering the fair

violated the standards of treatment set out in Article II of the Treaty. The Claimant requests

without prompt, adequate and effective compensation and that the Respondent has also

395.

37.

E. Remedies

Tribunal will do next.

of the Tribunal in these circumstances is to determine the compensation due. This the

394.

The Respondent also asserts that the DCF method is not appropriate and that it has

companies. It also asserts that what CMS paid for its shares in 1995 and 1999 was overvalued

more accurate method is the stock exchange valuation of shares of similarly situated

used in the pesification scenario is also grossly exaggerated. The Respondent argues that a

resulted in gross overvaluation of the shares. In the Respondent’s view, the discount rate

398.

export tariffs and the duration of the license.

Other issues raised by the Respondent have been examined above, such as debt restructuring,

exchange used between Argentine pesos and U.S. dollars in the valuation process is too high.

denominated in US dollars will not change. The Respondent also argues that the rate of

emergency will continue until 2037, as well as to the assumption that income and costs

objects in particular to the assumption that no renegotiation will succeed and that the

into account the sharp decline of all the economic indicators for that period. The Respondent

chosen the worst moments of the crisis to undertake the downside valuation and has not taken

The Respondent objects to the dates and estimates used by the Claimant because it has

CMS.209

the possibility and extent of compensation payable in a given case.208

397.

CMS’ shares in TGN, or US$ 243.6 million in the event that title to the share remains with

Commission’s Commentary to Article 27 suggests that the States concerned should agree on

It is quite evident then that in the absence of agreement between the parties the duty

US$ 261.1 million in the event that the Government of Argentina decides to take title to

393.

The Tribunal also notes that, as in the Gaz de Bordeaux case, the International Law

Report prepared by its expert, the Claimant submits that the fair market value at that date is

hypothetical market, which in the case of an income-producing asset or “going concern” is

situation in which the investor would have a claim against the government for the

To this end, the Claimant asserts that the fair market value is the price of an asset in a

396.

114

difficult to reach a determination as long as the crisis is unfolding, it is possible to envisage a

113
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It is broadly accepted in international law that there are three main standards of

Restitution is the standard used to reestablish the situation which existed before the

suffered; a judicially ascertained compensation for wrong. The remedy should be

landmark case, held that “the fundamental concept of ‘damages’ is…reparation for a loss

assets is arrived at by determining the present value of future predicted cash flows,

benefits; (4) the “discounted cash flow” (“DCF”) approach under which the valuation of the

studies the alternative uses which could be made of the assets in question, and their costs and

when the damage is not made good by restitution.215 The decision in Lusitania, another

“break-up” or their replacement cost; (2) the “comparable transaction” approach which

value” or the “replacement cost” approach which evaluates the assets on the basis of their

value. Four ways have generally been relied upon to arrive at such value. (1) The “asset

not publicly traded and it is then necessary to find other methods to establish fair market

above mentioned definition. However, it happens frequently that the assets in question are

reviews comparable transactions in similar circumstances; (3) the “option” approach which

Compensation is designed to cover any “financially assessable damage including loss

In the case of a business asset which is quoted on a public market, that process can be

both have reasonable knowledge of the relevant facts.”218

unrestricted market, when neither is under compulsion to buy or sell and when

hypothetical willing and able seller, acting at arms length in an open and

change hands between a hypothetical willing and able buyer and a

“the price, expressed in terms of cash equivalents, at which property would

a fairly easy one, since the price of the shares is determined under conditions meeting the

403.

follows:

market value.” That concept has an internationally recognized definition which reads as

the general concept upon which commercial valuation of assets is based is that of “fair

methods have been used by tribunals to determine the compensation which should be paid but

discussed, are not unknown in international law. Depending on the circumstances, various

of profits insofar as it is established.”214 Quite naturally compensation is only called for

401.

law.”213

determine the amount of compensation due for an act contrary to international

or payment in place of it—such are the principles which should serve to

damages for loss sustained which would not be covered by restitution in kind

to the value which a restitution in kind would bear; the award, if need be, of

“restitution in kind, or, if this is not possible, payment of a sum corresponding

International Justice concluded in the landmark Chorzow Factory case that

in a burden out of proportion as compared to compensation. The Permanent Court of

wrongful act was committed,212 provided this is not materially impossible and does not result

400.

reparation due to an injured State, satisfaction can be ruled out at the outset.

reparation for injury: restitution, compensation and satisfaction.211 As this is not a case of

399.

The Standards of Reparation under International Law

international law in respect of injury to property, including often capital value, loss of profits

Respondent has not submitted its own valuation.

38.

The loss suffered by the claimant is the general standard commonly used in

402.

by 50% and 26.53% respectively at the date of valuation chosen.210 As noted above, the

and expenses.217 The methods to provide compensation, a number of which the parties have

116

115
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Article II. This is a problem common to most bilateral investment treaties and other
agreements such as NAFTA. The Tribunal must accordingly exercise its discretion to identify

has this been requested. However, as the Tribunal has repeatedly stated in this Award, the

crisis cannot be ignored and it has specific consequences on the question of reparation.

that the cumulative nature of the breaches discussed here is best dealt with by resorting to the
standard of fair market value. While this standard figures prominently in respect of
expropriation, it is not excluded that it might also be appropriate for breaches different from

parties are free to further pursue the possibility of reaching an agreement in the context of this

dispute. As long as the parties were to agree to new terms governing their relations, this

would be considered as a form of restitution as both sides to the equation would have

Unlike the circumstances in the Feldman case, however, the Tribunal is persuaded

410.

negotiation between the interested parties in other sectors of the Argentine economy, the

Just as an acceptable rebalancing of the contracts has been achieved by means of

relating to fair and equitable treatment and other breaches of the standards laid down in

back to the regulatory framework existing before the emergency measures were adopted, nor

407.

the Treaty offers no guidance as to the appropriate measure of damages or compensation

Argentina, it would be utterly unrealistic for the Tribunal to order the Respondent to turn

the standard best attending to the nature of the breaches found.

case,221 the Tribunal is faced with a situation where, absent expropriation under Article IV,

A first question the Tribunal needs to address is that of the standard of compensation

The Applicable Standard

such as that characterizing this dispute and the complex issues associated with the crisis in

409.

41.

amount of compensation due.

absence of such agreed form of restitution, the Tribunal must accordingly determine the

applicable in the circumstances of this dispute. As was the situation in the Feldman v. Mexico

Restitution is by far the most reliable choice to make the injured party whole as it

The Tribunal, however, cannot leave matters pending until an agreed settlement is

reached; this is a matter strictly in the hands of the parties and its outcome is uncertain. In the

408.

Compensation

aims at the reestablishment of the situation existing prior to the wrongful act. In a situation

406.

39.

Restitution by Means of Negotiation

The Tribunal will now consider these various options in the light of the present

dispute.

405.

other ends.220

is strictly related to reparation and not used as a tool to award punitive damages or to achieve

40.

settlement of the dispute in the Gaz de Bordeaux case.

will determine later which method it has chosen and why.

Decisions concerning interest also cover a broad spectrum of alternatives, provided it

accepted that a rebalancing had been achieved. This was in fact the first major step for the

discounted at a rate which reflects various categories of risk and uncertainty.219 The Tribunal

404.
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The Tribunal has concluded that the discounted cash flow method it the one that

The Valuation Method to be Used

First of all, the shares of TGN are not publicly traded on a stock exchange or any

This leaves the Tribunal with the DCF method and it has no hesitation in endorsing it

As to the asset value approach, it would be inappropriate in the present circumstances.

As to the comparable transaction approach, the Tribunal has not been provided with

try and determine the compensation due to CMS on that basis.

any significant evidence of such transactions and it would be a most speculative enterprise to

414.

profits.

CMS is a minority shareholder in TGN which is an ongoing company with a record showing

413.

come to the conclusion that this approach would not be appropriate.

This leaves the Tribunal with the assessment of the damages claimed. In this task, the

de Montreal. The Parties were informed of their appointment and given an opportunity to

Professors Jacques Fortin and Alix Mandron of the Ecole des Hautes Etudes Commerciales

those submissions and testimonies, the Tribunal was ably assisted by its own experts,

certain assumptions and arguments of those experts require some adjustments. In its study of

by the Parties in this case. As will be seen below, the Tribunal however is of the view that

Tribunal was greatly helped by the submissions and the testimonies of the experts produced

418.

prolonged period of time.223

there were significant differences between TGN and those companies regarding asset levels,

The Valuation of Damages

that DCF was the proper method in this case for determining losses that extend through a

most adequate method to value companies (…)”.222 Moreover, as noted also by Mr. Bello,

43.

appropriate application of the valuation method, experts from both sides have shared the view

noted by Mr. Bello, “(…) market capitalization in illiquid markets as Argentina is not the

business segments, financing policy, and other issues. In the circumstances, the Tribunal has

417.

The Tribunal also notes that in spite of the disagreement between the parties as to the

of TGN.

in its 1996/7 tariff review. Finally, there is adequate data to make a rational DCF valuation

appropriate method for valuing business assets; as a matter of fact, it was used by ENARGAS

techniques have been universally adopted, including by numerous arbitral tribunals, as an

as the one which is the most appropriate in this case. TGN was and is a going concern; DCF

416.

natural gas distributors which were listed on the Argentine stock exchange. However, as

reference should have been made to TGS, another natural gas transporter, and three other

other public market. The Respondent has argued that, in order to estimate the value of TGN,

412.

should be retained in the present instance.

411.

42.

there could be for gas transmission lines other than to transport gas.

TGN is a gas transportation company and it is very difficult to imagine what uses or options

TGN to the Argentine Republic, and the Tribunal will address this question in due course.

As to the option valuation method, it does not appear to be of any help in this case.

415.
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because this is not a case of expropriation, the Claimant has offered to transfer its shares in

119

418

In arriving at its own estimates of the value loss suffered by the Claimant, the

This being said, such estimates need not be arbitrary or analogous to a shot in the

fully assessed some 22 years later.

rationally justified, even though there is general agreement that their accurateness can only be

hypotheses, it is possible to arrive at figures which represent a range of values which can be

dark; with the appropriate methodology and the use of reasonable alternative sets of

420.

be taken into account.

maintenance of the pipeline system’s efficiency and security are only some of the factors to

rate with the US dollar, the evolution of production costs, required future investments for the

environment. The uncertainty surrounding Argentina’s future economic health, the exchange

what the future holds for TGN under the new (and not completely known) regulatory

like had TGN’s license and regulatory environment remained unchanged but also to foresee

value loss, it is necessary to evaluate not only what the years 2000 to 2027 would have been

a license valid until 2027. This task is all the more challenging in that, in order to arrive at a

The word “estimates” is quite appropriate in trying to establish value loss in a case involving

Tribunal will discuss a number of points mentioned in the experts’ reports which it questions.

419.

the experts for their contribution.

subject of careful review by the Tribunal. The Tribunal wishes to express its gratitude to all

comment on their analysis of the parties’ expert submissions. Those comments were the

121

As already stated, all the experts consulted on this matter agree that the best

Methodology Used

As far as the parties are concerned, Mr. Wood-Collins is the only expert to have

From this basis, he produced two scenarios, one for the “no

However, the Tribunal will wish to revisit some the more crucial assumptions

Mr. Bello has argued, both in his report and in his oral testimony, that an excessive

Optimal Capital Structure and Debt Renegotiation

level of debt was partly responsible for the precipitous drop in TGN’s value, that TGN would

424.

45.

the capital structure of TGN and the opportunity for debt renegotiation.

before doing so, the Tribunal will address a preliminary issue raised by Mr. Bello concerning

contained in those scenarios, some of which were questioned in Mr. Bello’s report. But

423.

point in the valuation of a company. The Tribunal sees no reason to reject it.

internal forecast prepared in the normal course of business is quite acceptable as a starting

other for the “new regulatory context” (or “with pesification”). The use of a company’s

regulatory change” context (or “without pesification,” as the Tribunal will describe it) and the

regulatory environment.

forecasted figures prepared by TGN for internal use in 2000, in the context of an unchanged

estimated the value loss suffered by CMS on its TGN’s shares. In doing so, he used the

422.

methodology and the Tribunal shares that conclusion.

methodology to be used in a case like the one before the Tribunal is the discounted cash flow

421.

44.
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Tribunal will endorse the 50% debt/equity ratio adopted by Mr. Wood-Collins in his scenario.

429.

CMS’s share in TGN.

425.

bear the consequences of the current default, except in the most improbable circumstances
where the creditors would renounce repayments that had come due. The Tribunal cannot

renegotiation needs to be considered in order to assess the equity value loss. The answer of

the Tribunal to those two questions is in the negative.

transfer of shares if, as argued by the Respondent, a favorable renegotiation were eventually
to be concluded.

extremely adverse circumstances. In fact, contrary to what Mr. Bello assumes, in extremely

adverse situations, the absolute value loss is smaller, not higher, with a highly leveraged

Since the problem at hand is not the percentage loss but the absolute value loss

Moreover, the evidence put before the Tribunal does not indicate that TGN’s

debt/equity ratio was significantly different from the one commonly found in pipeline

428.

before 2000, quite the contrary.

those shares would have been smaller had TGN opted for less debt in its capital structure

need to be considered. There is no firm ground to believe that the absolute change in value of

suffered by the Claimant as a shareholder, the issue of TGN’s “excessive” leverage does not

427.

shareholders of a less leveraged company), because of their limited liability.

company may suffer smaller absolute losses in adverse times (compared with the

capital structure. It can easily be demonstrated that, in that case, the shareholders of such a

There are two recognized ways of computing the value of a firm and its securities on a

then, one adds the value of debt to establish the value of the firm. The Tribunal has been

discounted cash flows to equity to establish the value of equity (“the direct equity value”);

minus interest and debt repayments), discount them at the cost of equity (“COE”) and add the

Alternatively, one can compute first the cash flows to equity (cash flows from operations,

subtracted and the residual value is the value of equity (“the indirect equity value”).

and add the discounted cash flows to the firm to establish its value; then, the value of debt is

debt repayments, discount such flows at the weighted average cost of capital (the “WACC”)

DCF basis. One can start computations with the cash flows to the firm before interest and

430.

Respondent, upon payment of compensation, the Respondent would stand to benefit after the

value because of Argentina’s decision (in absolute terms, not in relative terms), except under

Computing the Value of Equity

shareholders. Moreover, since the Claimant has offered to transfer its shares in TGN to the

much lower debt ratio than the 50.3% it had in 2000, its shares would have lost the same

46.

world, creditors would require to be paid first, one way or the other, at the expense of the

426.

As to the first question, the Tribunal believes that, even if TGN had maintained a

envisage such gross inefficiency or irrationality in the market. On the contrary, in the real

ignored in the present case because, whichever way one looks at the future, shareholders will

indebtedness affected the size of the equity value loss; and (2) whether the issue of

As to the question of debt renegotiation, the Tribunal is also of the view that it can be

taken in this regard in the normal course of business. For the purpose of its analysis, the

terms of an agreement with the lenders should be considered to compute the true value of

Mr. Bello’s argument raises two questions: (1) whether or not the degree of

124
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The Tribunal does not see the need for this detour and shares the view of its own

The distinction between the two methods of computing value is not a purely academic

In making its own calculations, the Tribunal will use the second method (the direct

equity value).

433.

net difference of some USD$40 million between the two methods.

this case, where the Tribunal has calculated, on the basis of Mr. Wood-Collins’ hypotheses, a

creditors are due and such was the result of the calculations made by Mr. Wood-Collins in

Such appears to be the case when cash flows to the firm are larger than, or equal to what the

proportional share (according to the weights included in the WACC) of the firm’s cash flows.

one, because the WACC implicitly assumes that shareholders and creditors will receive a

matter. In general, under the first method, the computed value is larger than under the second

432.

discount them at the cost of equity (“COE”) to obtain the present value of TGN’s equity.

experts that having computed the cash flows to equity, Mr. Wood-Collins needed then only to

431.

equity to debt to the firm and then back to equity.

is subtracted to arrive at the present value of equity. In fact, Mr. Wood-Collins goes from

these discounted cash flows represents the value of the firm, from which the value of the debt

up and discounts them at the weighted average cost of capital (the “WACC”); the sum of

Having computed the cash flows to equity and the cash flows to creditors, he then adds them

approach taken by Mr. Wood-Collins but he appears to have applied it in a circular way.

advised that, by and large, analysts have tended to favor the first method. This is the

125

Notwithstanding the reservations expressed above, the Tribunal is of the view that the

The Tribunal’s Evaluation of Damages

Since the Tribunal was not provided with the algorithms sustaining the figures

From that model, the Tribunal tested a number of scenarios by changing different

significantly decreased.

growth and an upward tariff revision every five years were assumed, the value loss was

maintained at the pessimistic level he has selected. However, as soon as modest rates of sales

produced a rather small decrease in value loss, if Mr. Wood-Collins’ revenue forecast were

reached. Some, like a reduction of the discount rate under the “with pesification” scenario,

which changes were made and the size of such changes, significantly disparate results were

main sources of uncertainty). Not surprisingly, depending on the choices of variables to

variables; the Tribunal focused on the most important determinants of value (as well as the

436.

direct equity valuation method to his own data.

essentially the same results as Mr. Wood-Collins would have obtained, had he applied the

embedded in Mr. Wood-Collins’ forecasts of equity cash flows. The Tribunal obtained

built its own model; it then tested its model by applying the same hypotheses as the ones

contained in the TGN forecast prepared in 2000, the Tribunal, with the help of its experts, has

435.

to his assumptions.

remains a valid one. However, as will be seen, the Tribunal will apply a number of changes

general approach of Mr. Wood-Collins to the evaluation of damages suffered by the Claimant

434.

47.
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For the reasons previously mentioned, the Tribunal has eliminated the ten year

Mr. Wood-Collins computes the changes in share value between August 2000 and

Moreover, as a consequence of this decision, the large

discrepancy noted between the TGN and Wood-Collins forecasted (US$ 73 million) and the

by shares as of a single date.

concluded that, it would be more logical and mathematically correct to assess the value lost

May 2002 (in his first report) and December 2003 (in his second report). The Tribunal has

440.

ii) The Reference Years for Valuation

million of the value loss suffered by CMS.

in 2027. Under the Tribunal’s assumptions, this decision leads to a reduction by some US$ 10

potential extension of the License to 2037. In the Tribunal’s calculations, the License expires

439.

i) The Duration of the Contract

The Modifications to Mr. Wood-Collins’ Assumptions

before the Argentine court action referred to above was taken. In order to arrive at the value

value loss depends on the answer to these two questions.

48.

computation of values (with and without pesification) will be August 17, 2000, the day

tariffs to provide shareholders with a positive return?” To a large extent, the estimate of

In discussing the demand for gas, the Tribunal has only addressed the issue of

Under the no pesification scenario, Mr. Wood-Collins assumes that the major

license.

and then a regular 1.5% increase in prices (PPI adjustment) every year until the end of the

combination of increased volume, until the pipeline is fully utilized, and indexation to PPI)

gas transported by TGN and that there would be a 2.5% yearly increase until 2007 (a

economic crisis suffered by Argentina would have had no negative impact on the demand for

443.

domestic sales. The export sales have been kept as forecasted by Mr. Wood-Collins.

442.

iii) The Demand for Gas and Revenues

Accounts, non-indexation being the sole factor at play during that period.

from the non-indexation under PPI, as it appears in the relevant TGN Annual Reports &

for 2000-2002 under the without pesification scenario and subtracted the amount resulting

at that date under the pesification scenario, the Tribunal has used Mr. Wood-Collins’ forecast

441.

The Tribunal has concluded, in this regard, that the date to be relied upon for the

revenues.

investments is compensated by the boost caused by a long series of “theoretical” (boosted)

bounds?” In contrast, in the “pesification” case, the question is: “Would ENARGAS raise

ENARGAS have lowered tariffs to keep the rate of return on equity within reasonable

decisions about tariff revisions and investments. Under that scenario, the question is: “Would

438.

Under the “no pesification” case, the crucial factors would have been ENARGAS’

point, all the investments budgeted are assumed to have taken place and “justify” the

pesification” case have an even larger impact.

revenues forecast for all the years up to 2027. The negative drag crated by the “theoretical”

2003 and 2004 would be likely) becomes a non-issue; in using August 2000 as the reference

and about additional investments and operations and maintenance costs under the “no

437.

actual (US$ 36 million) capital expenditures for 2001 (a proportional discrepancy for 2002,

128

However, all other things being equal, assumptions about ENARGAS’ tariff decisions
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continued in addition to be adjusted to the PPI. On the other hand, in 2003 and 2004, the
Argentine GDP rose significantly, by 8.8% and 7.8% respectively.226 It would be normal that
that turnaround would manifest itself in an increase in the industrial and residential demand
for gas. Moreover, there would have been, by the end of 2004, an excess capacity of some
19% (6% original surplus capacity existing in 2001 plus 13% additional capacity created by
the reduced demand between 2002 – 2004). The Tribunal is of the view that a gradual
increase in demand over the following years would have taken place until full capacity would
have been achieved in TGN’s pipelines. The Tribunal has therefore forecasted an increase in
sales of 3% in 2005, 6% in each of 2006, 2007and 2008, 4.5% in 2009, 3.5% in 2010 and 3%
in 2011. This would allow for the full recuperation of the excess capacity in the gas
transportation system of TGN. Thereafter, the sales would only increase by 1.5% each year
under the PPI formula.

adjustments to those ship-or-pay contracts would not have been made between the parties

concerned. In any event, if such adjustments had not been made, the net result would have

meant that the peso price of transportation would have more than tripled, with the

consequential impact on the final consumer’s bills and use of gas. Already, in its 2001

Annual Report & Accounts, TGN mentions that “The year 2001 was strongly influenced by

Argentina’s economic crisis which drove the company’s production decrease and the

postponement of investment in different industry sectors which resulted in a stagnation of

consumption. Industrial and residential consumption decreased by 5% and 1.5% respectively

as compared with the prior year.” (p.32). Residential consumption representing only 22% of

the gas transported by TGN,224 the overall decline in domestic demand would have been

around 4%. This was for 2001, the year during which the Argentine GDP declined by

4.4%225 and while the application of the PPI was suspended. It is true that, between 2000 and

gas would probably not have been adjusted during the crisis and the first few years following
it, it is reasonable to assume that, with pesification, there would have been a gradual
absorption of most of the surplus capacity in TGN’s pipeline system. The Tribunal has
therefore provided for a 1% yearly increase in sales revenues between 2003 and 2008
inclusive. Then, it is also fair to assume that, taking into account the rate of inflation in

pesification scenario, there would not have been a further reduction in demand and/or a

significant rise in delinquent accounts, with its consequent impact upon TGN’s cash flows.

To figure a more precise impact of such a situation upon the volume of gas transported by

TGN, and on its revenues, studies of the Argentine elasticity of demand with respect to gas

revenues until 2027. The Tribunal does not find this assumption realistic. While the price for

It is difficult to believe that, with a tripling of the gas transportation costs under the no

445.

export revenues. The GDP declined a further 10.9% in 2002.

Then, under the pesification regime, Mr. Wood-Collins has assumed 0% increase in

somewhat mitigated by the maintenance of the non-pesification of export revenues which

magnitude of the crisis faced by Argentina, it would be highly unrealistic to assume that some

447.

delayed impact of the decline of the Argentine GDP in 2001(-4.4%) and 2002 (-10.9%),

revenues would not have been affected by a reduction in demand; but, taking into account the

2001, the sales revenues remained stable but this was probably the result of an increase in

have decreased by 5% in each of 2002 and 2003 and by 1% in 2004. This would reflect the

CMS has argued that since at least some of its contracts were on ship-or-pay basis, its

The Tribunal has concluded that it is reasonable to assume that sales revenues would

446.

The Tribunal believes it would be inappropriate to assume that the demand for gas
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would have remained stable, had the tariffs been set in US dollars despite the economic crisis.

444.
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already impounded in the cash flows being valued, pesified tariffs translating into much

trend will continue, there is obviously no guarantee to that effect.

Under the pesification scenario, Mr. Wood-Collins has assumed a peso exchange rate

Under the circumstances, the Tribunal has concluded that an equity discount rate of

Under the second scenario, the Tribunal estimates that the proposed discount rate of

To arrive at the first figure, Mr. Wood-Collins used a “risk-free” rate of 5.94%, a

Mr. Wood-Collins argues that ENARGAS in its 1997 tariff review had settled on a cost of
equity very close to the one computed by him. It is quite understandable that, in setting the

from January 1, 2004 to the end of 2037. Under the no pesification scenario, a discount rate

of 13.45% was used. The Tribunal finds the first rate excessive and the second too low.

But

investment venue and, secondly, the higher the cost of equity it would set, the higher the

securities in May 2002 and in December 2003. Because of that default, their value was low

compared with their nominal value yielding therefore a very high rate of discount

all, such an agency would wish to project a positive image of that country as a foreign

Under the first scenario, Mr. Wood-Collins bases his figures on the cost of defaulted

451.

recognized that shareholders bear a significantly larger risk, because their claims are residual.

rate of 45.04% when valuing from May 2002 to the end of 2037 and of 41.05% when valuing

equity country risk, a State regulatory agency would adopt a conservative approach; first of

While it is true that the risk borne by shareholders is also borne by debtholders, it is well

equated the country risk premium on equity and the country risk premium on TGN’s debt.

multiplied by TGN’s beta factor of 0.41). It appears that Mr. Wood-Collins has in fact

US Treasury rate and a 2.296% equity risk premium (market equity risk premium of 5.6%

country-risk premium of 5.21% based on the country-risk premium of TGN’s debt over the

454.

13.45% should be increased to 14.5%.

453.

18% would be a reasonable assumption under the pesification scenario.

452.

Already, there are encouraging signs in that regard in the Argentine economy.

upon cash flow, current and future, but some kind of normalcy should rule in the future.

Under the pesification scenario, Mr. Wood-Collins has assumed an equity discount

450.

v) The Equity Discount Rate

reasonably stable environment.

representative of what the value of the peso could be expected to be in a stabilizing or a

has concluded that it would be appropriate to fix an exchange rate of 2.97 as fairly

For the last year, it has moved between 2.90 and 2.97. In these circumstances, the Tribunal

valuation in 2002, but there has been since then an appreciable improvement in the peso rate.

to the US dollar of 3.59. This was indeed the rate prevalent at the time he did his first

449.

iv) The Exchange Rate

yearly increase of 1.5% in the tariff.

In this regard, the Tribunal has introduced in its scenario, from 2008, a very moderate

shocks of the same magnitude as the pesification shock. The impact of that measure is

had rates of 25.9% in 2002 and 13.4% in 2003.227 While it is to be hoped that the declining

448.

proceeding this way is implicitly assuming that TGN will, until 2027, repeatedly live through

notes that, although Argentina has known a decline to 4.4% of its rate of inflation in 2004, it

lower dollar cash flows. That negative event has taken place and has had its negative impact
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that TGN would be left in a situation where, as forecasted by Mr. Wood-Collins, its domestic
sales revenue would remain completely flat for the next 22 years; under that scenario, TGN’s

in the 1996-1997 tariff review was 16%228 and that, for the 2002 review which was never

completed, a rate of 15% was envisaged by ENARGAS.229

situation and that some increase in the tariff was required on the occasion of its Five Year

investment made by the Claimant should be increased from 13.45% to 14.5%.

Under the no pesification scenario, Mr. Wood-Collins assumes an average yearly rate

460.

457.

that there would not be an appreciable increase in the proportion of O&M to sales. There is
significant amount of rigidity in this type of expenditures in a regulated industry where the
maintenance of safety has to be paramount.

hypothesis unrealistic. It has received evidence that Argentina has already offered to TGN a

7% tariff increase, albeit accompanied by some conditions that have been turned down by

TGN. With the disappearance of the US PPI adjustment, it would be strange to say the least

increase in tariffs for the whole duration of the License.

The Tribunal considers this

Secondly during a period of steep decline in sales, it would be unrealistic to expect

years previous to 2002.

covers the catch-up mentioned by the Claimant.

Under the pesification scenario, Mr. Wood-Collins assumes that there will be no

459.

reviews in 2013, 2018 and 2023. This still leaves growth in the return on equity which amply

To begin with, they are significantly below the levels which were achieved during the

end of 2037. The Tribunal considers those projections too conservative for three reasons.

to the tariff on the occasion of its Five Year Reviews starting in 2013. Therefore, the

Tribunal has decided to introduce a 5% decrease in tariffs at the time of each of the tariff

10.20% to the end of 2004, 9.40% to the end of 2014, 8.40% to the end of 2020 and 7% to the

have tolerated the kind of escalation described above, without making downward adjustments

In its report, Mr. Wood-Collins projects the following percentages to sales for O&M:

458.

vii) Operations and Maintenance Expenditures (“O&M”)

positive.

should be assumed, in order to advance the moment when TGN could again be equity

also concludes that, starting in 2008, a 5% increase on the occasion of each Five Year Review

increase of 1.5% in the tariff from 2008 to take account of Argentine inflation. The Tribunal

recuperation might have been allowed by ENARGAS, it is difficult to conceive that it could

return in earlier years. While the Tribunal is willing to concede that a certain amount of

The Claimant argues that those rates of return would allow a catch-up for lower rates of

high rates of return gradually increasing from about 20% in 2012 to close to 100% in 2027.

of revenue increase of 2.5% up to 2007 and of 1.5% thereafter. However, this leads to very

456.

vi) The Tariff Adjustments

that TGN would not have been able to convince ENARGAS that this was an unacceptable

economic and political performance of Argentina and the above facts, the cost of the equity

Reviews. The Tribunal has already indicated that, in its forecast, it has allocated a yearly

or until 2019 (according to his March 19, 2004, report). Here again, it is difficult to believe

455.

The Tribunal is of the view that, taking into account the historical evidence on the

equity remains negative until 2023 (according to Mr. Wood-Collins’ report of May 22, 2002)
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has to deduct any dividend received by CMS after August 17, 2000, as it would otherwise be
doubly compensated. According to the 2001 TGN Annual Report & Accounts (pp. 48 and

scenario: 11.5% to the end of 2004, 11.00% to the end of 2014, 10.00% to the end of 2020

and 8% to the end of 2027.

A number of other factors were part of Mr. Wood-Collins scenario and the Tribunal

The Claimant has requested an order that “Argentina compensate CMS in the amount

of those shares on May 29, 2002.

attributes a value of US$17.5 million to those shares. This last amount represents the value

or $243.6 million in the event that title to the shares remain remains with CMS,”230 which

of $261.1 million in the event that (…) Argentina determines to take CMS’s shares in TGN

464.

ix) Value of the Shares

depreciation, interest tax rate, target debt ratio and additional capital expenditures.

sees no valid reason to modify those. We refer, in particular, to US$ export sales, tax rate,

463.

arrived at a value of US$7,443,700, on August 17, 2000. In addition, from that value, one

Collins. Consequently, the Tribunal has adopted the following percentages for O&M in its

viii) Other Hypotheses

value of the shares is significantly lower than the one claimed by CMS. The Tribunal has

O&M but it is not ready to endorse as steep a decline as the one envisaged by Mr. Wood-

As the dividends paid were deducted from the shares value, in order to avoid double

After the modifications mentioned above, the Tribunal arrives at a DCF loss valuation

Amount of Compensation for Damages and Value of the Shares

owed in that regard by the Respondent to the Claimant at that date.

of US$133.2 million for the Claimant, on August 17, 2000, representing the compensation

468.

49.

and the Tribunal will so order.

counting, the counter point that interest from August 17, 2000 should be paid equally holds

467.

holder in TGN should also be deducted from the residual value just mentioned.

17, 2000. Additional amounts, if any, received by CMS since August 17, 2000, as equity

US$5,295,600. This leaves a net value of US$2,148,100 for CMS’ shares in TGN on August

of a 29.42% share ownership in the company, the Claimant did receive a total of

51), TGN made two dividend distributions of US$9 million each after that date. On the basis

correct one. On the basis of the scenario relied upon by the Tribunal, as described above, the

the Tribunal is willing to recognize that there would be a certain decline in the percentage of

The question remains whether the amount claimed for the value of the shares is the

466.

462.

However, noting the fact that sales are expected to increase over the years after 2005,

shares, which it has indicated willingness to do.

Asking for the value of the shares remitted to the Government of Argentina is a

decline.

465.

legitimate claim, so long as CMS is ready to transfer to the Respondent the title to those

Thirdly, even when growth in sales has returned, the requirements for safety do not

136

decrease and with aging equipment, maintenance expenditures will tend to rise rather than

461.
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Moreover, the Tribunal concludes that the Claimant must transfer to the Respondent

The Claimant has requested that the interest should be set at the average rate

Interest

The Tribunal is of the opinion that the U.S. Treasury Bills rate is more appropriate

compounded semi-annually. That amount shall be calculated from the same source as the

Treasury Bills’ rates observed on the afore-mentioned date and every six months thereafter,

Louis.231 Thereafter, the interest shall be the arithmetic average of the six-month U.S.

average rate for the U.S. Treasury Bills as reported by the Federal Reserve Bank of St.

before. For this period the interest rate shall be 2.51% which corresponds to the annualized

August 18, 2000, to 60 days after the date of this decion or the date of effective payment if

under the circumstances and that the interest should be simple for the period extending from

471.

August 18, 2000.

applicable to U.S. six-month certificates of deposit, compounded semi-annually starting on

470.

50.

time limit of one year from the date of this Award to purchase CMS’ shares in TGN.

leave that option open-ended; it therefore rules that the Government of Argentina will have a

shares. On the other hand, the Tribunal does not consider that it would be appropriate to

deducted from the price to be paid by Argentina, when it exercises its right to buy those

as dividends, which would have been received by it in its capacity of shareholder should be

of US$2,148,100. Additional amounts, if any, to the US$5,295,600 already received by CMS

the ownership of its shares in TGN, upon payment by the Respondent of the additional sum

469.
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Each party shall bear the expenses incurred by it in connection with the present

Costs of the Proceedings

borne in equal shares by the parties.

arbitration. The arbitration costs, including the fees of the members of the Tribunal, shall be

472.

51.

residual value of its shares.

one mentioned above. Interest shall apply to both the value loss suffered by CMS and the
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4.

3.

2.

1.

rates observed on the afore-mentioned date and every six months thereafter,

above, the rate shall be the arithmetic average of the six-month U.S. Treasury Bills

exercise its option to buy the Claimant’s shares in TGN. After the date indicated

shall cease to run upon written notice by Argentina to the Claimant that it will not

established in 2 and 3 above. However, the interest on the residual value of the shares

to both the value loss suffered by the Claimant and the residual value of its shares

days after the date of this Award, or the date of effective payment if before, applicable

of 2.51% of the United States Treasury Bills for the period August 18, 2000 to 60

The Respondent shall pay the Claimant simple interest at the annualized average rate

one year after the date this Award is dispatched to the parties to accept such transfer.

Respondent of the additional sum of US$2,148,100. The Respondent shall have up to

to the Respondent the ownership of its shares in TGN upon payment by the

Upon payment of the compensation decided in this Award, the Claimant shall transfer

million.

The Respondent shall pay the Claimant compensation in the amount of US$133.2

Treaty.

entered into with regard to the investment guaranteed in Article II (2) (c) of the

treatment guaranteed in Article II (2) (a) of the Treaty and to observe the obligations

The Respondent breached its obligations to accord the investor the fair and equitable

DECIDES AND AWARDS AS FOLLOWS

NOW THEREFORE THE ARBITRAL TRIBUNAL
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6.

5.

Date: 20/04/05

Francisco Orrego Vicuña, President

Date: 25/04/05

Date: 15/04/05

(signed)

Francisco Rezek, Arbitrator

(signed)

Marc Lalonde, Arbitrator

(signed)

The Arbitral Tribunal

All other claims are herewith dismissed.

Each party shall pay one half of the arbitration costs and bear its own legal costs.
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On 8 September 2005, the Argentine Republic (Argentina) filed with the

1.

The Application was made within the time provided in Article 52(2) of the

The Application also contained a request, under Article 52(5) of the ICSID

The Secretary-General registered the Application on 27 September 2005 and on

The parties were notified that, pursuant to

By letter of 30 September 2005, the Claimant made a request under Arbitration

annulment fail.

1

provided adequate assurances as to the payment of the Award should the application for

Rule 54(2) for the stay of enforcement of the Award to be lifted unless Argentina

5.

Arbitration Rule 54(2), the enforcement of the Award was provisionally stayed.

Notice of Registration to the parties.

the same date, in accordance with Rule 50(2) of the Arbitration Rules, transmitted a

4.

Annulment was decided.

(the Arbitration Rules), for a stay of enforcement of the Award until the Application for

Convention and Rule 54(1) of the ICSID Rules of Procedure for Arbitration Proceedings

3.

which it was based.

the Tribunal had manifestly exceeded its powers and that it failed to state the reasons on

two of the five grounds set out in Article 52(1) of the ICSID Convention, specifically that

Other States (the ICSID Convention). In it, Argentina sought annulment of the Award on

Convention on the Settlement of Investment Disputes between States and Nationals of

2.

Company (CMS) and the Argentine Republic.

2005 rendered by the Tribunal in the arbitration between CMS Gas Transmission

(ICSID) an application in writing, requesting the annulment of an Award dated 12 May

Secretary-General of the International Centre for Settlement of Investment Disputes

Introduction
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DECISION

CMS Gas Transmission Co. v. Argentina
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Decision on Annulment

By letter of 18 April 2006, in accordance with Rule 52(2) of the Arbitration Rules,

The

By letter of 20 April 2006, the parties were notified that Judge Gilbert Guillaume

By letter of 2 May 2006, the Centre sent to the parties copies of the declarations

The parties disagreed on the effects of the provisional stay of enforcement of the

After due deliberation, the Committee decided that, since the payment of

The decision of the

By letter of 16 May 2006, the Argentine Republic requested that the provisional

By letter of 17 May 2006, the Committee informed the parties of its decision to

session of the Committee with the parties).

2

continue the stay of the Award until 5 June 2006 (the date previously fixed for the first

12.

application was rejected.

Argentine Republic that it would comply with the Award in the event its annulment

request that the stay be discontinued unless adequate assurances were provided by the

to hear both parties on the matter. By letter of that same date, the Claimant reiterated its

stay of enforcement of the Award be continued until the Committee had the opportunity

11.

Committee was notified to the parties by the Secretariat on 10 May 2006.

transfer must be considered as likewise provisionally stayed.

for the time being could not be met and thus the time limit set forth in the Award for such

compensation has been stayed, the condition precedent to the transfer of shares in TGN

10.

Norte (TGN), as provided for in sub-paragraph 3 of the dispositif of the Award.

Award over Argentina’s option to purchase CMS’s shares in Transportadora de Gas del

9.

signed by each Member of the Committee pursuant to Arbitration Rule 52(2).

8.

had been designated President of the Committee.

7.

as Secretary of the Committee.

parties were also informed that Mr. Gonzalo Flores, Senior Counsel, ICSID, would serve

Egyptian nationality, and Professor James Crawford, of Australian nationality.

composed of Judge Gilbert Guillaume, of French nationality, Judge Nabil Elaraby, of

the parties were notified that an ad hoc Committee (the Committee) had been constituted,

6.
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The first session of the Committee was held, as scheduled, with the agreement of

After having heard the parties’ arguments, the Committee requested a written

By letter dated 30 June 2006, CMS made further comments and submitted to the

After considering the parties’ written and oral arguments on the matter and due

In accordance with the Committee’s directions, the Argentine Republic submitted

In a letter dated 19 June 2006, CMS contended that Dr. Guglielmino’s letter did

On the invitation of the Committee, on 26 June 2006 Argentina submitted a copy

By letter dated 27 June 2006, Argentina expressed the view that the matters raised

In accordance with the timetable set forth by the Committee during the 5 June

By letter dated 15 September 2006, the law firm of Mayer, Brown, Rowe and

By letter dated 22 September 2006, CMS claimed that 48 of the 60 legal and

4

3

Through letter from the Secretary of the Committee dated 12 October 2006, the
Committee, noting that, in fact, the documents in question were publicly available,

25.

authorities cited, which would not be of easy access to non-Argentine lawyers.

Argentine Republic noted that it did enclose with its Memorial the Argentine legal

to in CMS’ letter were in the public domain and easily available to the Claimant. The

September 2006, the Argentine Republic responded, stating that the authorities referred

factual authorities referred to in Argentina’s Memorial were missing. By letter dated 29

24.

Republic in this proceeding.

Maw LLP informed the Committee that it would no longer represent the Argentine

23.

2006 session, Argentina filed its Memorial on Annulment on 13 September 2006.

22.

application was unsuccessful.

and which could be remedied by the payment of interest in the event the annulment

respect of the delay which is, however, incidental to the Convention system of annulment

demonstrated that CMS would not be prejudiced by the grant of a stay, other than in

Argentina, Supreme Court, Ekmekdjian, Miguel Ángel v. Sofovich, Gerardo y otros, Fallos:
315:1492 (7 July 1992).

1

by CMS in its letter of 19 June 2006 did not require any further response. It did,

18.

of the decision rendered by its Supreme Court in Ekmedjián v. Sofovich.1

17.

Argentina.

not provide additional comfort, that it must be viewed in context and that it did not bind

16.

“The Republic of Argentina hereby provides an undertaking to CMS Gas Transmission
Company that, in accordance with its obligations under the ICSID Convention, it will
recognize the award rendered by the Arbitral Tribunal in this proceeding as binding and
will enforce the pecuniary obligations imposed by that award within its territories, in the
event annulment is not granted.”

Argentina’s Attorney-General, in which it stated that:

on 12 June 2006, a written statement signed by Dr. Osvaldo César Guglielmino,

15.

Argentina to provide a bank guarantee.

In the Committee’s view, Argentina had

pending its decision on Argentina’s application for annulment without the need for

enforcement of the Award until it had taken a decision.

In its Decision, the Committee ordered that the stay of execution be continued

21.

seven days on such statement. At the same time, it decided to continue the stay of

Republic’s Request for a Continued Stay of Enforcement of the Award.

deliberation, the Committee issued on 1 September 2006 its Decision on the Argentine

20.

Committee relevant passages of the Argentine Constitution.

19.

Procurador del Tesoro de la Nación Argentina.

however, provide a copy of the Argentine regulations relating to the power of the

CMS Gas Transmission Co. v. Argentina
(ICSID Case No.ARB/01/8)
Decision on Annulment

annulled. It further decided that it would be open to CMS to comment within the further

to its compliance with the Award under the ICSID Convention if the Award were not

statement on behalf of the Argentine Republic, to be filed within seven days, with respect

14.

the Award.

addressed the Committee on the question of the continuance of the stay of enforcement of

several issues of procedure were agreed and decided. During the session, both parties

the parties, on 5 June 2006, at the premises of the World Bank in Paris, France, and

13.
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by various means of communication, including meetings in Paris on 15 May and 3 July
2007, and have taken into account all pleadings, documents and testimony before them.

copies of such documents to counsel for CMS in Buenos Aires, by 18 October 2006. By

letter dated 13 October 2006, counsel for CMS informed the Committee that they had

After consultation with the parties, the President of the Committee held a

and regulated the transport and distribution of natural gas. The Law established a new

which the hearing on annulment would be conducted. These agreements were reflected

As agreed, a 2-day hearing was held at the World Bank offices in Paris on 27-28

Philippe Sands, QC and Ms. Alison MacDonald of Matrix Chambers.

5

Juan José Zurrro, from Argentina’s Procuración del Tesoro de la Nación and Professor

Barraguirre, Dr. Ignacio Perez Cortés, Dr. Diego Gosis, Dr. Verónica Lavista and Dr.

del Tesoro de la Nación Argentina, Dr. Gabriel Bottini, Dr. Ignacio Torterola, Dr. Jorge

representatives of the Argentine Republic: Dr. Osvaldo César Guglielmino, Procurador

At the same time, Argentina sold 70% in TGN to a consortium of investors. It

share in TGN.

6

Company. In 1999, CMS Gas Argentina purchased from third parties a further 4.42%

1995 by CMS Gas Argentina, a wholly owned subsidiary of CMS Gas Transmission

placed 5% in an Employee share program and retained 25%. This 25% was purchased in

33.

with Decree 2.255/92.

LLP; Dr. Guido Santiago Tawil and Dr. Ignacio Minorini Lima of M. & M. Bomchil and

Ms. Sharon McIlnay and Mr. Thomas Miller of CMS Gas Transmission Company; and

Argentina through the operation of the North and Central West pipelines in conformity

privatized.

Paradell, Mr. Reza Mohtashami and Ms. Daina Bray of Freshfields Bruckhaus Deringer

be

In December 1992, TGN was granted a license to transport gas in

to

restructuring.

companies

Gonzalo Flores; CMS’ representatives: Ms. Lucy Reed, Mr. Nigel Blackaby, Dr. Lluis

distributor

Transportadora de Gas del Norte was one of the companies established as a result of this

eight

Judge Nabil Elaraby and Professor James Crawford; the Secretary of the Committee: Mr.

and

transportation

the hearing were the Members of the Annulment Committee: Judge Gilbert Guillaume,

companies

32.

Gas del Estado, a national State-owned monopoly, was thus divided into two

tariffs charged by the transporters to the distributors.

supervising the proper functioning of the industry, and in particular determining the

submissions, and responded to questions from the Members of the Committee. Present at

March 2007, at which counsel for both parties presented their arguments and

28.

regulatory regime with ENARGAS, the public regulatory agency of the gas industry,

various decrees, established the legal framework for the privatization of the gas industry

the Argentine Republic. During the conference call the parties agreed on the manner in

in a letter from the Secretary of the Committee to the parties dated 20 March 2007.

31.

Within this framework, Gas Law N° 24.076 of May 1992, implemented by

1991 and Decree N° 2.128/91 pegging the Argentine currency to the United States dollar.

State Law N° 23.696 of August 1989, Currency Convertibility Law N° 23.928 of March

government-owned industries and public utilities. For that purpose, it enacted Reform of

and Dr. Guido Santiago Tawil, on behalf of CMS and by Dr. Gabriel Bottini, on behalf of

March 2007. The conference call was attended by Ms. Lucy Reed, Mr. Nigel Blackaby

preliminary organizational telephone conference call with counsel for both parties on 19

27.

in 1989 an economic recovery plan which included a privatization program of

22 February 2007.

In order to put an end to the economic crisis of the late 1980s, Argentina adopted

30.

On 21 December 2006, CMS filed its Counter-Memorial on Annulment; the

Argentine Republic filed its Reply on 22 January 2007, and CMS filed its Rejoinder on

26.

The Dispute

2007. During the course of the proceedings, the Members of the Committee deliberated

referred to in its Memorial it would need to receive, and instructed Argentina to provide

B.

The President of the Committee declared the proceeding closed on September 21,

29.

invited CMS to indicate, by 13 October 2006, which of the legal authorities Argentina

been able to collect all of the legal authorities referred to in Argentina’s Memorial.
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treatment guaranteed in Article II(2)(a) of the Treaty and to observe the obligations
entered into with regard to the investment guaranteed in Article II(2)(c) of the Treaty”.6
It did not accept Argentina’s “defenses” based on necessity and article XI of the BIT. It
awarded CMS compensation of US$133.2 million.
39.

dollars, conversion to pesos to be effected at the time of billing and tariffs adjusted every

six months in accordance with the United States Producer Price Index (US-PPI). As

noted again by the Tribunal, Argentina had a different understanding of the nature and

legal effects of those various instruments.

35.

However an Argentine court issued in August 2000 an injunction for the

In late 2001, the crisis deepened and, on 6 January 2002, Law N° 25.561 declared

In July 2001, ICSID had already received from CMS a request for arbitration

8

7

6

Treaty between the United States of America and the Argentine Republic Concerning the
Reciprocal Encouragement and Protection of Investment, 14 November 1991 (in force 20 October 1994).
Award, sub-para. 1 of the dispositif.
7
Ibid., sub-para. 5 of the dispositif.

3

CMS v. Argentina (2005) 44 ILM 1205, 1211 (para. 57) (“Award”).
From March 2002 onwards the official exchange rate for the peso was in the region of 3-3.85 per
US$1, a devaluation of more than 60%.
4
CMS v. Argentina (Jurisdiction) (2003) 7 ICSID Reports 494, 521-522 (para. 131) (“Jurisdictional
Decision”).

5

the following grounds:

Article IV and of discriminatory and arbitrary treatment under Article II(2)(b) of the

2

the ICSID Convention, each Party may request annulment of an award on one or more of

an Award of 12 May 2005, the Tribunal rejected CMS’ claims of expropriation under

Before entering into the examination of the case, the Committee will first recall

41.

the basis on which it must deal with the submissions of Argentina. Under Article 52 of

4

By decision taken on 17 July 2003, the Tribunal decided that the whole dispute

The Grounds for Annulment

Argentina asks the Committee to annul this Award.
C.

40.

bear its own legal costs.”7 It dismissed all other claims.

The Tribunal specified that “[e]ach party shall pay one half of the arbitration costs and

4.
The respondent shall pay the Claimant simple interest at the annualized average rate of
2.51% of the United States Treasury Bills for the period August 18, 2000 to 60 days after the date
of this Award, or the date of the effective payment if before, applicable to both the value loss
suffered by the Claimant and the residual value of its shares established in 2 and 3 above.
However, the interest on the residual value of the shares shall cease to run upon written notice by
Argentina to the Claimant that it will not exercise its option to buy the Claimant’s shares in TGN.
After the date indicated above, the rate shall be the arithmetic average of the six-month US
Treasury Bills rates observed on the afore-mentioned date and every six months thereafter,
compounded semi-annually”.

“3.
Upon payment of the compensation decided in this Award, the Claimant shall transfer to
the Respondent the ownership of its shares in TGN upon payment by the Respondent of the
additional sum of US$2,148,100. The Respondent shall have up to one year after the date this
Award is dispatched to the parties to accept such transfer.

was “within the jurisdiction of the Center and the competence of the Tribunal”. Then, in

38.

later by Argentina, and in particular those adopted in January 2002.

2002. In its memorial of July 2002, CMS extended its claim to cover the measures taken

PPI to tariffs of the gas industry. The arbitral tribunal was duly constituted in January

relating mainly to the decisions taken in August 2000 concerning the application of the

37.

dollars. The tariffs were redenominated in pesos at the rate of one peso to one dollar.3

tariffs according to the US PPI was terminated, as well as the calculation of tariffs in

a public emergency. Under that Law the right of licensees of public utilities to adjust

36.

the continuing freeze of the US-PPI adjustment.

suspension of the second agreement and on several occasions ENARGAS later confirmed

tariffs.

conditions, in January 2000 and July 2000, to defer the US PII adjustment of the gas

Argentina. The representatives of the gas companies agreed twice, subject to certain

In sub-paragraphs 3 and 4 of its dispositif the Tribunal added:

Argentina had “breached its obligations to accord the investor the fair and equitable

those laws and decrees and by the license granted to TGN, tariffs were to be calculated in

Towards the end of the 1990s a serious economic crisis began to unfold in

Argentina-US Bilateral Investment Treaty (the BIT).5 On the other hand it ruled that

As recalled by the Tribunal,2 in CMS’s view, under the regime established by

34.
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In the present case, Argentina identifies a large number of perceived defects in the

42.

Both parties recognize that an ad hoc committee is not a court of appeal and that

Argentina, however, submits that “the present case was the

It stresses the importance of the problems raised by those arbitrations. It

At the outset, the Committee must recall that, in the ICSID system, annulment has

9

CAA & Vivendi Universal v. Republic of Argentina (2002) 6 ICSID Reports 340, 357-8 (paras. 62,
64) (“Vivendi”).
9
See Klöckner Industrie-Anlagen GmbH & Others v. United Republic of Cameroon (1985) 2 ICSID
Reports 95, 119-120 (para. 61) (“Klöckner”); Amco Asia Corporation and Others v. Republic of Indonesia I
(1986) 1 ICSID Reports 509, 515 (para. 23); Maritime International Nominees Establishment v. Republic of
Guinea (1989) 4 ICSID Reports 79, 87 (para.5.04), 88 (para. 5.08) (“MINE”); Amco Asia Corporation &
Others v. Republic of Indonesia (1992) 9 ICSID Reports 9, 39 (para. 7.19), 51 (para. 8.08); Wena Hotels v.
Arab Republic of Egypt (2002) 6 ICSID Reports 129, 135 (para. 18) (“Wena Hotels”); CDC Group v.
Republic of the Seychelles (2005) 11 ICSID Reports 237, 248-250 (paras. 34-37); Patrick Mitchell v
Democratic Republic of Congo, Decision of 1 November 2006, para. 21; MTD Equity & MTD Chile v.
Republic of Chile, Decision on Annulment, 21 March 2007, para 52 (“MTD v. Chile”); Hussein Nuaman
Soufraki v. United Arab Emirates, Decision on Annulment, 5 June 2007, para. 20.
10
Argentina’s Annulment Memorial, para. 10.
11
Ibid., paras. 4, 10.

8

a limited function. As stated in MTD v. Chile (Annulment), a committee

44.

scrutiny of its reasoning by the Annulment Committee.”11

concludes that “the extraordinary implications of the Tribunal’s decision mandate close

Argentina”.

10

first award in the large group of ICSID arbitrations currently pending against

other ad hoc committees.

9

example, by the ad hoc Committee in Vivendi v. Argentina8 and has been confirmed by

set out in Article 52 of the ICSID Convention. That basic proposition was specified, for

its competence extends only to annulment based on one or other of the grounds expressly

43.

failed to state the reasons on which it based its decisions (Article 52(e)).

many of those grounds, the Tribunal manifestly exceeded its powers (Article 52(b)) or

calculation of the damages. It submits that the Award must be annulled because, on

XI of the BIT and to necessity under customary international law, as well as in the

Tribunal’s jurisdictional findings, in its findings relating to Articles II(2)(a), II(2)(c) and

that the Tribunal was not properly constituted;
that the Tribunal has manifestly exceeded its powers;
that there was corruption on the part of a member of the Tribunal;
that there has been a serious departure from a fundamental rule of procedure; or
that the award has failed to state the reasons on which it is based.”

“(a)
(b)
(c)
(d)
(e)
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As Argentine noted, the present arbitration was the first of a long series relating to

In the present case, Argentina first submits that the Tribunal “manifestly exceeded

Manifest excess of powers

As the ad hoc Committee in Klöckner I said:

Argentina further submits that the Tribunal manifestly exceeded its powers in

Moreover Argentina contends that the Tribunal manifestly

16

15

14

13

12

MTD v. Chile, para. 54.
Argentina’s Annulment Memorial, p. 25.
Ibid., p. 34.
Klöckner, para. 4.
Argentina’s Annulment Memorial, p. 52.

10

exceeded its powers in rejecting Argentina’s defense of necessity under customary

Treaty Article XI”.16

liability provisions. According to Argentina, it did so also “by failing to give effect to

transforming the “fair and equitable” and “umbrella” clauses of the BIT into strict

48.

“Clearly, an arbitral tribunal’s lack of jurisdiction, whether said to be partial or total,
necessarily comes within the scope of an “excess of powers” under Article 52 (1)(b).”15

47.

Article II(2)(c) of the treaty, the so-called “umbrella clause”.14

not a party to any of the applicable instruments, to claim a breach of obligations” under

lost by the company.”13 It also contends that it did so “by authorizing CMS, which was

its powers by exercising jurisdiction over claims by a company’s shareholder for income

46.

(a)

annulled.

law. It remains to be seen, however, whether as a consequence the award should be

certain points of substance on which, in its view, the Tribunal made manifest errors of

the Argentine crisis of 2001-2002. Accordingly the Committee will seek to clarify

45.

“cannot substitute its determination on the merits for that of the Tribunal. Nor can it
direct a Tribunal on a resubmission how it should resolve substantive issues in dispute.
All it can do is annul the decision of the tribunal: it can extinguish a res judicata but on a
question of merits it cannot create a new one. A more interventionist approach by
committees on the merits of disputes would risk a renewed cycle of tribunal and
annulment proceedings of the kind observed in Klöckner and AMCO.”12
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54.

50.

As the Committee in MTD v. Chile (Annulment) said:

When considering the submissions of Argentina concerning the Tribunal’s

20

19

18

17

Ibid., paras. 170-180.
Ibid., paras. 181-205.
MINE, paras. 5.03-5.04.
MTD Chile, para. 47.

international law, the Committee will keep those distinctions in mind.

11

findings under Articles II(2)(a), II(2)(c) and XI of the BIT and under customary

52.

“An award will not escape annulment if the tribunal, while purporting to apply the
relevant law actually applies another, quite different law. But in such a case the error
must be ‘manifest’, not arguable, and a misapprehension (still less mere disagreement) as
to the content of a particular rule is not enough.”20

51.

Disregard of the applicable rules of law must be distinguished from erroneous application
of those rules which, even if manifestly unwarranted, furnishes no ground for
annulment.”19

“[A] tribunal’s disregard of the agreed rules of law would constitute a derogation from
the terms of reference within which the tribunal has been authorized to function.
Examples of such a derogation include the application of rules of law other that the ones
agreed by the parties, or a decision not based on any law unless the parties had agreed on
a decision ex aequo et bono. If the derogation is manifest, it entails a manifest excess of
power.

that:

the law and error in its application. For instance the Committee in the MINE case stated

Committees in other annulment cases have expressed similar views. Thus the

23

22

21

Argentina’s Annulment Memorial, paras. 166-171, 206-223.
Vivendi, paras. 64-65.
MINE, para. 5.09.

12

“[T]he requirement that an award has to be motivated implies that it must enable the
reader to follow the reasoning of the Tribunal on points of fact and law. It implies that,

“[T]he requirement to state reasons is satisfied as long as the award enables one to follow
how the tribunal proceeded from Point A. to point B. and eventually to its conclusion,
even if it made an error of fact or of law. The minimum requirement is in particular not
satisfied by either contradictory or frivolous reasons.”23

Committee in the MINE case stated that:

55.

In the Committee’s view, annulment under Article (52)(1)(e) should only occur in a clear
case. This entails two conditions: first, the failure to state reasons must leave the decision
on a particular point essentially lacking in any expressed rationale; and second, that point
must itself be necessary to the tribunal’s decision. It is frequently said that contradictory
reasons cancel each other out, and indeed, if reasons are genuinely contradictory so they
might. However, tribunals must often struggle to balance conflicting considerations, and
an ad hoc committee should be careful not to discern contradiction when what is actually
expressed in a tribunal’s reasons could more truly be said to be but a reflection of such
conflicting considerations.”22

“[I]t is well accepted both in the cases and the literature that Article 52(1)(e) concerns a
failure to state any reasons with respect to all or part of an award, not the failure to state
correct or convincing reasons. … Provided that the reasons given by a tribunal can be
followed and relate to the issues that were before the tribunal, their correctness is beside
the point in terms of Article 52(1)(e). Moreover, reasons may be stated succinctly or at
length, and different legal traditions differ in their modes of expressing reasons.
Tribunals must be allowed a degree of discretion as to the way in which they express
their reasoning.

case stated in this respect:

Committees have frequently applied this provision. The Committee in the Vivendi

to Article 52 (e) of the ICSID Convention.21

by Article 42(1) of the ICSID Convention can also constitute a manifest excess of powers

However ad hoc Committees have sought to distinguish between failure to apply

calculation of damages, failed to state the reasons on which the award is based, contrary

49.

jurisdictional error. A complete failure to apply the law to which a Tribunal is directed

Argentina submits that the Tribunal in its decision on jurisdiction and in its

Failure to state reasons

finding relating to the BIT and customary international law of necessity as well as in its

53.

(b)

CMS Gas Transmission Co. v. Argentina
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Decision on Annulment

It is well established that the ground of manifest excess of powers is not limited to

governing law.

18

international law.17 More generally it submits that the Tribunal failed to apply the
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In Wena Hotels, the Committee added:

The Committee agrees, and will consider Argentina’s submission based on Article

The Award

The Tribunal analyzed the objections by Argentina to CMS’s jus standi in

(a)

58.

26

25

24

Ibid., para. 5.08.
Wena Hotels, para. 81.
Ibid., para. 83.

13

investment. Second … whether the Claimant satisfies the jurisdictional requirements of

also to substantive rights connected with the legal and economic performance of its

the latter’s rights and, if so, whether these rights refer only to its status as shareholder or

whether a shareholder can claim for its rights in a foreign company independently from

observing in its decision on jurisdiction that those objections raised two issues: “First …

CMS’s Jus Standi

D.

52(1)(e) on this basis.

57.

“It is in the nature of this ground of annulment that in case the award suffers from a lack
of reasons which can be challenged within the meaning and scope of Article 52(1)(e), the
remedy need not be the annulment of the award. The purpose of this particular ground
for annulment is not to have the award reversed on its merits. It is to allow the parties to
understand the Tribunal’s decision. If the award does not meet the minimal requirement
as to the reasons given by the Tribunal, it does not necessarily need to be resubmitted to a
new Tribunal. If the ad hoc committee so concludes, on the basis of the knowledge it has
received upon the dispute, the reasons supporting the Tribunal’s conclusions can be
explained by the ad hoc Committee itself.”26

“Neither Article 48(3) nor Article 52(1)(e) specify the manner in which the Tribunal’s
reasons are to be stated. The object of both provisions is to ensure that the Parties will be
able to understand the Tribunal’s reasoning. This goal does not require that each reason
be stated expressly. The tribunal’s reasons may be implicit in the considerations and
conclusions contained in the award, provided they can be reasonably inferred from the
terms used in the decision.”25

56.

and only that. The adequacy of the reasoning is not an appropriate standard of review
under paragraph 1(e)…”24

CMS Gas Transmission Co. v. Argentina
(ICSID Case No.ARB/01/8)
Decision on Annulment

It found “no bar in

Passing to the second point, the Tribunal reaffirmed that “the rights of the

Argentina submits that “the Tribunal lacked jurisdiction over the case because

The Parties’ submissions

On both grounds the Tribunal decided that CMS had jus standi.

In its view “the Tribunal manifestly exceeded its powers by exercising

38

37

36

35

34

33

32

31

30

29

28

27

Jurisdictional Decision, 502 (para. 41).
Ibid.
Ibid., 502-508 (paras. 42-65).
Ibid., 502 (para. 42).
Ibid., 504 (para. 48).
Ibid., 506 (para. 56).
Ibid., 508 (para. 65).
Ibid., 508 (para. 68).
Ibid.
Ibid.
Argentina’s Annulment Memorial, para. 68.
Ibid., 25.

14

jurisdiction over claims by a company’s shareholder for income lost by the company.”38

TGN.”37

CMS was claiming compensation for alleged breaches of rights belonging not to it, but to

62.

(b)

61.

directly from the investment.36

in connection with the protected investment...”35 It concluded that the dispute arose

License...”34 It added that “the Claimant has a separate cause of action under the Treaty

Claimant can be asserted independently from the rights of TGN and those relating to the

60.

It arrived at the same conclusion with

Finally it decided that CMS had a “direct right of
33

action” as shareholder under the BIT.

respect to the ICSID Convention.

32

from those of the corporation concerned.”31

current international law to the concept of allowing claims by shareholders independently

concluded that Argentine legislation was not relevant in this respect.

30

It

The Tribunal examined the first question under Argentine legislation, general

international law, the ICSID Convention and the Argentina-United States BIT.29

59.

from the investment”.28

the Convention and the BIT”,27 particularly whether the alleged dispute “arises directly
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39

Criticizing the conclusions of the Tribunal under general international law,

Passing to the issue of jus standi under the ICSID Convention, Argentine

CMS submits that, “[a]s the Tribunal correctly determined, national law is not

Argentina concludes that the Tribunal did not have the power to go beyond the

45

44

43

42

41

40

39

Ibid., para. 77.
Ibid.
Ibid.
Ibid., para. 82 (emphasis in the original).
Ibid., para. 86.
Ibid., paras. 86-93.
Ibid., para. 92.

15

if the 1991 BIT authorized it to do so (which Argentina does not accept).45 “If the

“outer limits” of ICSID’s jurisdiction set out in Article 25 of the ICSID Convention, even

66.

25(2)(b) of the ICSID Convention.

The competence of the

In

16

Argentina’s Annulment Memorial, para. 92, citing Vienna Convention on the Law of Treaties, 23
May 1969, 1155 UNTS 331.
47
CMS’ Annulment Counter-Memorial, para. 25.
48
Ibid., para 31.
49
CMS’ Annulment Rejoinder, para. 21.
50
Ibid., para. 28.
51
Jurisdictional Decision, 502 (para. 42).

46

legislation.”51 Argentine law is irrelevant in this respect, as recognized in the Award and

are only those of the Convention and the BIT, not those which might arise from national

consequence, as the Tribunal correctly decided, “the applicable jurisdictional provisions

ICSID arbitration, i.e. in the present case the Argentina-United States BIT.

Tribunal is governed by the terms of the instruments expressing the parties’ consent to

Article 42(1) of the ICSID Convention but by Article 25.

44

falls outside ICSID’s jurisdiction as attested by the travaux préparatoires and by Article

The Committee first recalls that the jurisdiction of the Centre is determined not by

The Committee’s view

68.

(c)

the dispute.

correctly analyzed the claim and rightly decided that it had jurisdiction on all aspects of

to pursue its own BIT claim independently from the local company.”50 Thus the Tribunal

upon the autonomous right of a shareholder in a company incorporated in the host State

shares are held.”49 It adds that article 25(2)(b) of the ICSID Convention has “no impact

acts prejudicial to their shareholding that may be directed at the company in which the

case law overwhelmingly recognizes the right of action of shareholders to complain of

betrayed investor in Argentina’s gas privatization.”48 It states that “investment treaty

the dispute concerned CMS’s own rights as a protected investor” under the BIT and “as a

of CMS’s dispute concerned TGN’s contract rights as such. Conversely, all aspects of

Tribunal’s holding with respect to Argentine law is obiter dicta. It affirms that “no part

‘determinant’ in establishing the jus standi of CMS in the present case.”47 It adds that the

67.

1969 VCLT, it would have avoided the manifest excess into which it fell.”46

Tribunal had followed the applicable rules of treaty interpretation, as reflected in the

CMS Gas Transmission Co. v. Argentina
(ICSID Case No.ARB/01/8)
Decision on Annulment

TGN, not to CMS.”43 According to Argentina, this was an “indirect claim” which clearly

shareholder, but with the alleged ‘dismantling’ of a tariff regime that granted rights to

underlines that, before the Tribunal, “CMS was concerned not with its rights as

65.

“in its process of decision, the Tribunal was trying to determine whether shareholders
have a direct right of action, when it should have considered (and never did) whether
CMS was invoking it own rights in the proceedings. In order to determine the latter, it is
obviously material whether the investor is a party to a concession agreement or a license
agreement with the host State. The Tribunal had limited jurisdiction over that part of the
investment dispute that concerned CMS’ rights as shareholder; it did not have jurisdiction
over any part of any investment dispute concerning the rights of the party to the
concession agreement or License.”42

Argentina submits that

64.

which specify the rights of shareholders.41

that in doing so, the Tribunal failed to apply the relevant provisions of Argentine law

Tribunal “nevertheless went on to refer to that law in its process of decision.”40 It adds

It notes that the

In this respect Argentina first contends that the Tribunal “erroneously affirmed the

non-applicability of Argentine law in the jurisdictional phase.”

63.
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)

59

Under Article 25(1) of that Convention:

Such treaties and in

Article 25 of the ICSID Convention did not attempt to define “investment.”

The Committee notes that this definition of “investment” is very broad, as already

The Committee observes in particular that, as regard shareholder equity, the BIT

One must add that whether the locally incorporated company may itself claim for

18

by the BIT. It asserted causes of action under the BIT in connection with that protected

an investor within the meaning of the BIT. It made a capital investment in TGN covered

17

Thus in the present case, and as decided by the Tribunal, CMS must be considered

60
See e.g. AES Corporation v. Republic of Argentina, Decision on Jurisdiction, 26 April 2005, para.
88; Azurix, para. 73; Enron Corporation v. Republic of Argentina, Decision on Jurisdiction, para. 44
(“Enron”); Sempra Energy International v. Republic of Argentina, Decision on Jurisdiction, 11 May 2005,
para. 93 (“Sempra Energy”).
61
See e.g. Camuzzi International S.A. v. Republic of Argentina, Decision on Jurisdiction, 11 May
2005, para. 81; Enron, para. 44; LG&E v. Republic of Argentina, Decision on Liability, 3 October 2006,
para. 78; Sempra Energy, para. 93.
62
See e.g. Continental Casualty, para. 86; Enron, para. 49.

75.

investment, as recognized again in many ICSID awards.62

foreign shareholders under the BIT in order to protect their own interests in a qualifying

under Article 25(2)(b) of the ICSID Convention, does not affect the right of action of

the violation of its rights under contracts, licenses or other instruments, in particular

74.

recognized by ICSID arbitral tribunals in comparable cases.61

minority shareholders are covered by the actual language of the definition, as also

of the stock or control over the administration of the company. Investments made by

contains nothing which indicates that the investor in capital stock has to have a majority

73.

however compatible with the object and purpose of the ICSID Convention.

observed by various ICSID Tribunals in comparable cases.60 Such a definition remains

72.

See e.g. Azurix Corporation v. Argentine Republic (2003) 43 ILM 262, 276 (para. 72) (“Azurix”);
Siemens AG v. Argentine Republic (2004) 44 ILM 138, 161-162 (para. 141); Continental Casualty
Company v. Argentine Republic, Decision on Jurisdiction, 22 February 2006, para. 82 (“Continental
Casualty”).
53
Jurisdictional Decision, 502 (para. 42).
54
Case concerning the Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain),
ICJ Reports 1970, p. 3.
55
Case concerning Elettronica Sicula S.p.a. (United States of America v. Italy), ICJ Reports 1989, p.
15.
56
This distinction was clearly recognised by the International Court in Case concerning Ahmadou
Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo) (Preliminary Objections),
Judgment of 24 May 2007, paras. 87-88.
57
Jurisdictional Decision, 503 (para. 44).
58
Ibid., 504 (para. 48).
59
Ibid.

52

Instead this task was left largely to the terms of bilateral investment treaties or other

71.

“The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an
investment, between a Contracting State (or any constituent subdivision or agency of a
Contracting State designated to the Centre by that State) and a national of another
Contracting State, which the parties to the dispute consent in writing to submit to the
Centre.”

70.

particular the ICSID Convention must be applied as lex specialis.

shareholders are minority or non-controlling shareholders.”58

by shareholders independently from those of the corporation concerned… even if those

nothing in general international law prohibits the conclusion of treaties allowing “claims

the present dispute”.57 Moreover, as noted in the Jurisdictional Decision of 17 July 2003,

investments.56 As specified by the Tribunal, those judgments are not “directly relevant to

protection of the rights of investors under treaties relating to the protection of

concerned with diplomatic protection under customary international law and not with the

Those cases were

A company or shares of stocks or other interests in a company or interests in the assets
thereof.”

…

Justice in the Barcelona Traction case54 and the ELSI case.55

With respect to general international law, the Committee notes that the parties

advanced different interpretations of the judgments rendered by the International Court of

69.

“(a) “investment” means every kind of investment in the territory of one Party owned or
controlled directly or indirectly by nationals or companies of the other Party, such as
equity, debt, and service and investment contracts; and includes without limitation:

Tribunal on the piercing of the corporate veil in Argentine law are thus obiter dicta.

for by Article I(1) of the Argentina-United States BIT which states:

instruments on which jurisdiction is based. In the present case, this definition is provided

in many other ICSID decisions.52 The observations which were made in passing by the
53
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investors have an enforceable legitimate expectation of total stability in the economy of

extent of those rights, a question to which the Committee will return.

CMS asserted before the Tribunal that Argentina had breached the provisions of

The Award

Fair and Equitable Treatment

Argentina first submits that the Tribunal failed to determine the scope of

78.

Instead,

67

66

65

64

63

law.

Award, para. 274.
Ibid., para. 275.
Ibid., para. 281.
Argentina’s Annulment Memorial, paras. 189-200.
Conseil d’Etat, Compagnie Générale d’Eclairage de Bordeaux, Rec. 125, 30 March 1916.

19

Bordeaux.67 It thus failed to carry out any proper analysis of the situation in Argentine

it relied on a single French judgment, the decision of the Conseil d’Etat in Gaz de

law theory of “imprévision” and the Argentine doctrine of “contract revision”.

66

international and domestic law as it applied to the dispute. It disregarded the Argentine

The Parties’ submissions

(b)

II(2)(a) of the Treaty.”65

those measures “resulted in the objective breach of the standard laid down in Article

environment under which the investment was decided and made.”64 It concluded that

are complained of did in fact entirely transform and alter the legal and business

essential element of fair and equitable treatment”63 and observed that “[t]he measures that

by the Treaty. The Tribunal stated that “a stable legal and business environment is an

Article II(2)(a) of the BIT according fair and equitable treatment to investments covered

77.

(a)

E.

powers in this respect.

CMS contends that the Tribunal did not manifestly exceed its powers in holding

Article II(2)(a) of the BIT provides: “Investment shall at all times be accorded fair

The Committee’s view

73

72

71

70

69

68

Argentina’s Annulment Reply, para. 43.
Ibid., para. 44.
Argentina’s Annulment Memorial, para. 117.
Ibid., para. 123.
Ibid., paras. 123-124.
CMS’ Annulment Counter-Memorial, para. 52.

accorded treatment less than that required by international law.”

20

and equitable treatment, shall enjoy full protection and security and shall in no case be

81.

(c)

CMS adds that the Tribunal provided adequate reasons for its holding on this point.

circumstances and that no such rebalancing had taken place – to the detriment of CMS.”74

‘rebalancing’ between Argentina and CMS was required due to the changing economic

equating fair and equitable treatment with strict liability, the Tribunal recognized that a

did not “apply the fair and equitable treatment standard in a vacuum”.73 “Far from

appropriate. In its application of the BIT, the Tribunal did not ignore the “context” and

Tribunal’s finding on the merits.” It submits that the Award applied Argentine law as

challenge is nothing more than a repeat of its defense at first instance and an appeal of the

that Argentina had violated Article II(2)(a) of the Treaty. It submits that “Argentina’s

80.

also manifestly exceeded its powers.

that Article into a strict liability clause.72 It did not give reasons for such a decision and it

the circumstances.”71 It applied Article II(2)(a) in a mechanical manner and transformed

legitimate expectation of total stability in the economy of the host State irrespective of

emergency facing Argentina...”70 It held, “essentially, that investors have an enforceable

It did not “evaluate the propriety of the challenged measures in the light of the dire

legitimate right to regulate by way of general measures adopted in the public interest...”69

the host State, irrespective of the circumstances.”68 It “took no account of Argentina’s

proceeded to give an award based on an unreasoned and unexplained assumption that

the jurisdiction of the Tribunal. This is without prejudice to the determination of the

For these reasons, the Committee concludes that there is no manifest excess of

Argentina adds that “the Tribunal failed to interpret the 1991 Treaty and

79.

investment. Its claims for violation of its rights under the BIT were accordingly within

76.

CMS Gas Transmission Co. v. Argentina
(ICSID Case No.ARB/01/8)
Decision on Annulment

CMS Gas Transmission Co. v. Argentina
(ICSID Case No.ARB/01/8)
Decision on Annulment

445

fair and equitable standard had been violated.85 Contrary to what Argentina contends, the
Tribunal evaluated the legality of the challenged measures in the light of all the

Preamble to the Treaty, the Tribunal stated that “a stable legal and business environment

is an essential element of fair and equitable treatment.”76 It added that this standard “is

for the Committee to hold that the Tribunal did not manifestly exceed its powers.
F.

with altogether when specific commitments to the contrary have been made”.78

83.

aspects involved in the Respondent’s argument, as these were dealt with in the decision

had not been used.

It added that “the guarantees given in this

82

81

80

79

78

77

76

75

74

Ibid., para. 59.
Award, para. 273.
Ibid., para. 274.
Ibid., para. 276.
Ibid., para. 277.
Ibid., paras. 200-227.
Ibid., para. 228.
Ibid., para. 275.
Ibid.

21

applicable law and the relevant facts. The Tribunal proceeded to a detailed analysis of

Argentina submits that neither the Republic of Argentina, nor any of its

The Parties’ submissions

84

22

Ibid., paras. 127-151.
Ibid., paras. 53-67, 152-166.
85
Ibid., para. 281.
86
The Committee would only note that the fair and equitable standard has been invoked in a great
number of cases brought to ICSID arbitration and that there is some variation in the practice of arbitral
tribunals in this respect. See Christoph Schreuer, “Fair and Equitable Treatment in Arbitral Practice”
(2005) 6 Journal of World Investment and Trade 357.
87
Award, para. 296.
88
Ibid., para. 299.

83

instrumentalities, assumed any obligation to CMS, apart from the provisions of the 1991

87.

85.

In the Committee’s view, this part of the Award is adequately founded on the

(b)

resulted in the violation of the standards of protection under the Treaty.”89

legal and contractual obligations pertinent to the investment have been breached and have

Article II(2)(c) of the Treaty had not been observed by the Respondent to the extent that

investment decision.”82 It concluded that Article II(2)(a) of the BIT had been breached.

connection under the legal framework and its various components were crucial for the

investment was decided and made.”81

entirely transform and alter the legal and business environment under which the

on jurisdiction.”88 It went on to decide that “the obligation under the umbrella clause of

“umbrella clause”).87 The Tribunal stated that it “will not discuss the jurisdictional

The Tribunal concluded that “[t]he measures that are complained of did in fact

observe any obligation it may have entered into with regard to investments” (the so called

mechanisms were embodied in the Law and the License itself and that those mechanisms

84.

Argentina under Article II(2)(c) of the Treaty, which provides that each party “shall

It observed that the pertinent

have been adjusted to new economic realities.80

The Tribunal first recalled that according to CMS, the BIT had been breached by

86.

into general principles of law to find an answer as to how the contract in this case could

The Award

the origin of the theory of “imprévision”.79 It added however that it did not need to look

respect, mentioning the Gaz de Bordeaux decision as a landmark decision which was at

tariff regime. It analyzed the general principles of Argentine law applicable in this
(a)

Tribunal to that Article,86 still less to reconsider its evaluation of the facts. It is sufficient

always evolve and be adapted to changing circumstances”, but it cannot be “dispensed

The Umbrella Clause

clause. The Committee has no jurisdiction to control the interpretation thus given by the

framework existing at the time of the investment does not need to be frozen, “as it can

Passing to the dispute, the Tribunal referred to its previous findings about the

circumstances of the case and did not transform Article II(2)(a) into a strict liability

According to the Tribunal, the legal

inseparable from stability and predictability”.

77

crisis, of the measures then taken and of their consequences,84 before concluding that the

does not define the standard of fair and equitable treatment...”75 In the light of the

82.

the rights of the Claimant,83 of the “reality of the Argentine economy” at the time of the
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acquire an international law right to compliance with undertakings with regard to
investments. But it finally accepted that this was not the basis of its claim before the

Treaty. It stresses that nonetheless the Tribunal authorized CMS to claim for a breach of

obligations under the umbrella clause in a manifest excess of powers and without giving

CMS submits that it did not claim for breach of TGN’s tariffs rights as such, but

In the light of findings made in other parts of the award, the

Article II(2)(c) of the BIT provides that “Each Party shall observe any obligation

89.

In the end, CMS relied on a literal interpretation of Article II(2)(c). It contended

In paragraph 303 of the Award, the Tribunal concluded that “the obligation under

CMS stated categorically before the Committee that its claim was not predicated

23

Ibid., para. 303.
90
Argentina’s Annulment Memorial, para. 96.
91
Ibid., para. 97.
92
CMS’ Annulment Rejoinder, para. 32.
93
Ibid., para. 32.
94
Ibid., paras. 34-36.
95
See MTD v. Chile, paras. 67-69.
96
See Hearing on annulment proceedings, 27 March 2007, 206-209, 242-244; also CMS’ Annulment
Rejoinder, para. 15.

89

TGN, not to CMS, and CMS has no right to enforce them.

law. Under that law, the obligations of Argentina under the License are obligations to

Moreover, this is in conformity with what the Committee understands to be Argentine

on any Argentine law right of CMS to compliance with the terms of the License.96

90.

treatment clause contained in the BIT.

Instead it repeatedly referred back to the

Further, the Tribunal’s extended discussion of whether CMS had a right to

99

98

97

Hearing on annulment proceedings, 27 March 2007, 246; 28 March 2007, 514.
See Award, paras. 132, 148, 299, and cf. Jurisdictional Decision, para. 65.
Award, paras. 127-151.

24

Moreover there are major difficulties with this broad interpretation of Article
II(2)(c).

95.

to invoke obligations owned to TGN.

been unnecessary if the basis of its decision was that Article II(2)(c) gave CMS standing

compliance with the terms of the License and of the Argentine Gas Law99 would have

all.98

Decision on Jurisdiction of 17 July 2003, where this specific matter was not dealt with at

nowhere addressed this point expressly.

interpretation of Article II(2)(c) referred to in paragraph 92 above. But the Tribunal

obligations, though they may be relevant to the application of the fair and equitable

95

94.

It is implicit in this reasoning that the Tribunal may have accepted the

the Treaty.”

have been breached and have resulted in the violation of the standards of protection under

Respondent to the extent that legal and contractual obligations pertinent to the investment

the umbrella clause of Article II(2)(c) of the Treaty has not been observed by the

93.

under the BIT.

being the obligee), the effect of Article II(2)(c) was to give it standing to invoke them

minority shareholder to invoke those obligations of Argentina under Argentine law (not

“with regard to investments” under that Article. Although CMS was not entitled as a

that Argentina entered into legal obligations under the License, which were obligations

92.

course of dealing between the investor and the host State, these are not, as such, legal

is meant legal obligations. Although legitimate expectations might arise by reason of a

it may have entered into with regard to investments.” It is accepted that by “obligations”

The Committee’s view

(c)

There is no manifest excess of powers and no lack of reasoning.

94

Tribunal rightly decided that Argentina did not observe its obligations under that Article.

the Umbrella Clause.”

93

Those assurances “constituted undertakings that Argentina was bound to observe under

instruments relating to the gas privatization, including the License” issued to TGN.

92

for breach of the assurances given it as regards the tariff regime resulting from “the legal

88.

any reason.

Tribunal or of the Tribunal’s own reasoning.97

During the hearings, CMS referred to the possibility that an investor might

91.

Treaty itself.90 Therefore CMS could invoke no obligation under Article II(2)(c) of the

91
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(d)

(c)

(b)

(a)

(f)

(e)
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In these circumstances it is not necessary for the Committee to decide whether it

Yet a

In the end it is quite unclear how the Tribunal arrived at its conclusion that CMS

In these circumstances there is a significant lacuna in the Award, which makes it

100

See above, paragraph 90.

25

impossible for the reader to follow the reasoning on this point. It is not the case that

97.

and Argentine law appears not to recognize it.100

Argentine law right to compliance with the obligations, yet CMS claims no such right;

the issues of interpretation referred to above. Or it could have decided that CMS had an

interpretation of Article II(2)(c), but in that case one would have expected a discussion of

could enforce the obligations of Argentina to TGN. It could have done so by the above

96.

understandings of the proponents of the umbrella clause as to its function.

There is no discussion in the award of the travaux of the BIT on this point, or of the prior

the ICSID Convention in unnecessary wherever there is an umbrella clause.

If the Tribunal’s implicit interpretation is right, then the mechanism in Article 25(2)(b) of

interest, will not be bound by the company’s obligations, e.g. as to dispute settlement.

shareholder, though apparently entitled to enforce the company’s rights in its own

or will be intrinsically linked to obligations of the investment company.

The obligation of the State covered by Article II(2)(c) will often be a bilateral obligation,

In the present case the Tribunal’s award of damages was made on the basis of

The Tribunal recorded that “Argentina has contended in the alternative that in the

The Award

State of Necessity under Customary International Law and Article XI of the

103

102

101

Wena Hotels, para. 81.
Vivendi, para. 68.
Award, para. 378.
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the Respondent should be exempted from liability in light of the existence of a state of

event the Tribunal should come to the conclusion that there was a breach of the Treaty

101.

(a)

G.
BIT

regard to the investment guaranteed in Article II(2)(c) of the Treaty.”

“[t]he Respondent breached its obligations… to observe the obligations entered into with

paragraph 1 of the operative part of the Award under which the Tribunal decided that

the annulment of the Award as a whole. It entails only annulment of the provisions of

necessity fails.”103 Thus the Committee’s finding on the umbrella clause does not entail

different to the overall Treaty obligations which the Respondent must meet if the plea of

itself noted that “the umbrella clauses invoked by the Claimant do not add anything

independent findings of breach of Article II(2)(a) and (c) of the BIT. Indeed the Tribunal

100.

expressly contemplated in Article 52(3) of the ICSID Convention.

so, it would appear that the parties to the obligation (i.e., the persons bound by it and

entitled to rely on it) are likewise not changed by reason of the umbrella clause.

severable parts of an award which are not themselves annulled will stand, a situation

something else; the content of the obligation is unaffected, as is its proper law. If this is

Although the Tribunal’s finding of liability must be annulled, it does not follow

that the Award as a whole is affected. As the Vivendi Annulment Committee found,102

99.

II(2)(c) allows CMS to enforce the Argentine law rights of TGN.

would have been a manifest excess of powers for the Tribunal to decide that Article

98.

annulled for failure to state reasons.

decision”;101 they cannot. Accordingly, the Tribunal’s finding on Article II(2)(c) must be

answers to the question raised “can be reasonably inferred from the terms used in the

CMS Gas Transmission Co. v. Argentina
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The effect of the umbrella clause is not to transform the obligation which is relied on into

regard to, and as between, obligor and obligee.

persons. Similarly the performance of such obligations or requirements occurs with

Consensual obligations are not entered into erga omnes but with regard to particular

They do not cover general requirements imposed by the law of the host State.

international law). Further they must be specific obligations concerning the investment.

independently of the BIT itself (i.e. under the law of the host State or possibly under

seems clear that Article II(2)(c) is concerned with consensual obligations arising

In speaking of “any obligations it may have entered into with regard to investments”, it
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does not seriously impair an essential interest of the State or States towards which the
obligation exists, or of the international community as a whole.

(b)

The Tribunal further observed that Argentina’s “government policies and their

Finally the Tribunal observed that all the conditions governing necessity under

27
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under paragraph 1(a) of Article 25 were not met.

109

118

117

116

115

114

113

112

111
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“This treaty shall not preclude the application by either Party of measures necessary for
the maintenance of public order, the fulfillment of its obligations with respect to the
maintenance or restoration of international peace or security, or the protection of its own
essential security interests.”

provides:

“grave and imminent peril”.108 It added that the measures taken by Argentina “were not

the only steps available” to safeguard its interest and concluded that the conditions set out

dealing with this matter.”118 In this respect it first recalled that Article XI of the BIT

interest” of the State was involved in the matter and whether there was in this case a

Then the Tribunal noted that “[t]he discussion on necessity and emergency is not

confined to customary international law as there are also specific provisions of the Treaty

108.

wrongfulness of the acts.”117

necessity under customary international law have not been fully met so as to preclude the

Article 25 must be cumulatively satisfied.116 It concluded that “the requirements of

107.

necessity was precluded by paragraph 2(b) of Article 25.

shortcomings significantly contributed to the crisis”115 and that consequently state of

106.

and that in such a situation the “Treaty will prevail over any plea of necessity.”114

the various requirements of Article 25. It expressed doubts as to whether “an essential

The Tribunal then undertook the task of finding whether the Argentine crisis met

the State has contributed to the situation of necessity.”

(b)

103.

the international obligation in question excludes the possibility of invoking necessity; or

(a)

2.
In any case, necessity may not be invoked by a State as a ground for precluding
wrongfulness if:

is the only way for the State to safeguard an essential interest against a grave and
imminent peril; and

(a)

“1.
Necessity may not be invoked by a State as a ground for precluding the
wrongfulness of an act not in conformity with an international obligation of that State
unless the act:

Argentine crisis was severe but did not result in total economic and social collapse”113

It arrived to the conclusion that “the

Passing to paragraph 2 of that Article, the Tribunal examined whether the object

international law on the question of necessity.”107 Under that article:

105.
and purpose of the BIT excluded necessity.

The Tribunal considered that Article 25 of the Articles of the International Law

plea of necessity would not be precluded by paragraph 1(b) of Article 25.112

seriously impaired by the measures taken by Argentina. Accordingly it stated that the

nor an essential interest of the international community as a whole111 had been

By contrast the Tribunal decided that neither an essential interest of the United
110

States

104.

CMS Gas Transmission Co. v. Argentina
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Commission (ILC) on State Responsibility106 “adequately reflects the state of customary

102.

customary international law before doing so under the BIT.

doing so, Argentina raised “one fundamental issue”105 which it examined under

both customary international law and Article XI of the BIT. The Tribunal noted that in

necessity or state of emergency.”104 Argentina invoked the existence of such a state under
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Argentina recalls that before the Tribunal it relied both on Article XI of the BIT

111.

According to Argentina, the Tribunal based its decision on the first point “on the

Moreover it nowhere addressed the

Argentina further contends that the Tribunal wrongly decided that Article XI is

126

125

124

123

122

121

120

119
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Ibid., para. 373.
Ibid., para. 374.
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Ibid., para. 127.
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It adds that having determined that Article XI required such a review, the Tribunal failed

not “self-judging” and that it must proceed to a substantive review of the measures taken.

112.

interpreting Article XI and ignored the language of that Article.

is the proper approach.”

In doing so it entirely failed to carry out the task of

CMS submits that, contrary to what Argentina contends, the Tribunal did not

CMS’ submissions

133

132

131

130

129

128

127

Ibid., paras. 136-144.
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Ibid., para. 180.
Ibid., para. 170.
Ibid., para. 175 (emphasis in original).
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“[t]o the extent there is any conflating of matters in connection with Article XI and

manifestly exceed its powers and that there was no failure to state reasons. It stresses that

116.

(c)

“shortcomings” in government policies.133

crisis in two ambiguous sentences without engaging into any real analysis of the alleged

approach imposed by the law of responsibility but without any explanation as to why that

126

115.

Furthermore the Tribunal asserted that Argentina substantially contributed to the

License, or taking no action in response to the emergency.132

impact of either resorting to the adjustment mechanisms provided in the Gas Law and

whether the other alternatives were feasible.”131

mere existence of different opinions on issues of economic policy, without considering

114.

and Argentina itself contributed to the crisis.”130

State Responsibility were not satisfied: the measures were not the only steps available,

error.”125 It incorporated “into the interpretation and application of Article XI the

By treating these arguments as identical, the Tribunal “has fallen into fundamental

necessity argument and failed to distinguish between treaty and customary claims.”124

distinct.”123 It stresses that “the Tribunal has conflated the Article XI argument and the

Responsibility. It adds “[i]t is self-evident that these arguments are related but juridically

and on the doctrine of necessity reflected in Article 25 of the ILC’s Articles on State

Argentina’s submissions

(b)

perform under that clause was a “substantive review”.

on the basis that two of the factors set forth in Article 25 of the ILC’S Draft Articles on

rejected Argentina’s alternative defense of necessity under customary international law

not a self-judging clause”.121 Accordingly it decided that the judicial review it had to
122

point it manifestly exceeded its authority.129 In this regard, it recalls that “[t]he Tribunal

Parties and their experts, expressed the view that “the clause of Article XI of the Treaty is

Argentina adds that the Tribunal also failed to state reasons for its rejection of

Argentina’s defense of necessity under customary international law and that again on that

113.

interests in the circumstances that prevailed.”128

in question had been ... necessary to maintain public security and its essential security

Then the Tribunal, in the light of a lengthy discussion of the question by the

110.

essential security interest, a matter discussed above.”120

the issue is then to establish how grave an economic crisis must be so as to qualify as an

exclude major economic crises from the scope of Article XI.”
It added that “[a]gain,

Nowhere in the Award did the Tribunal carry out any “analysis of whether the measures

119

customary international law or the object and purpose of the Treaty that could on its own

109.

to carry it out, or at least to carry out the good faith review proposed by Argentina.127
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According to CMS the Tribunal considered both defenses step by step,

CMS moreover contends that the Tribunal correctly rejected Argentina’s defense

The Committee observes that, in Section D of the Award, the Tribunal dealt with

Failure to state reasons

The Tribunal considered that Article 25 of the ILC’s Articles on State

The Committee will first deal with Argentina’s arguments relating to failure to

119.

141

140

139

138

137

136

135

134

CMS’ Annulment Counter-Memorial, para. 81.
Ibid., para. 91.
Ibid., paras. 115-121.
Ibid., para. 120.
Ibid., para. 84.
Ibid., para. 82.
Ibid., para. 91.
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excess of powers under Article 52(b).
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state reasons under Article 52(e) before examining its submissions based on manifest

The Committee’s view

(d)

customary international law and on the basis of the parties’ submissions.”141

methodically, whether rightly or wrongly – interpret and apply Article XI in light of

Committee’s mandate.140 “It is sufficient to note that the Tribunal did – step by step and

Article XI in its determination of Argentina’s defense is beyond the scope of the

XI.”139 In any case a review of whether the Tribunal correctly interpreted or applied

for the Tribunal to duplicate the same analysis in connection with its review of Article

satisfy the conditions for establishing that a state of necessity existed, there was no need

applicable in an analysis of Article XI.”
“[H]aving found that Argentina had failed to

With respect to the defense based on Article XI of the BIT, the Tribunal examined

The problem is, however, that the Tribunal stopped there and did not provide any

143

142

32

Argentina, on the basis of an expert opinion of Professor Anne-Marie

Award, para. 359.
Ibid., para. 374.

and CMS.

can be understood in the light of the arguments developed at the time both by Argentina

further reasoning at all in respect of its decision under Article XI. To some extent this

123.

and whether it thus is or is not able to preclude wrongfulness.”143

meet the conditions laid down by customary international law and the treaty provisions

substantive review and that “it must examine whether the state of necessity or emergency

The Tribunal concluded that under Article XI it had the authority to proceed to a

debate which the parties had chosen to engage in as to whether Article XI is self-judging.

exclude major economic crises from the scope of Article XI.”142 Then it addressed the

customary international law or the object and purpose of the Treaty that could on its own

the Parties’ arguments and concluded first that “there is nothing in the context of

122.

law.

no jurisdiction to consider whether, in doing so, the Tribunal made any error of fact or

In that part of the Award, the Tribunal clearly stated its reasons and the Committee has

judging, the Tribunal correctly reverted to customary international law standards as
138

the requirement of necessity under customary international law had not been fully met.

customary international law, and after having concluded that Article XI is not self-

118.

fulfilled, recalled that all conditions must be cumulatively satisfied and concluded that

detailed reasons. It arrived to the conclusion that two of those conditions were not

the conditions enumerated in that Article. It took a decision on each of them giving

Responsibility reflects customary international law in that field and examined one by one

121.

international law before examining Article XI of the BIT.

Argentina’s defense based on state of necessity or emergency under customary

120.

(i)
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CMS further notes that “after having already rejected Argentina’s defense under

reconsider the Tribunal’s findings of fact.137

that the Committee has no authority under Article 52 of the ICSID Convention to

not the only steps available to it and that Argentina contributed to the crisis.136 It adds

on necessity under customary international law in stating that Argentina’s measures were

117.

separately, in the order in which Argentina pleaded them.135

fault”

134

necessity under customary international law, it is Argentina and not the Tribunal that is at
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substantive examination” which it rightly held was required.151

invoking this Article. The expert appointed by CMS, Professor José E. Alvarez, in his

Endorsing that opinion at the hearing, CMS

Along those lines, the Tribunal evidently considered that Article XI was to be

As indicated above the Tribunal, as likewise the parties, assimilated the conditions

Manifest excess of powers

necessity”. However Article XI specifies the conditions under which the Treaty may be

certainly have been more explicit in specifying, for instance, that the very same reasons

149

148

147

146

145

144

Statement by Professor Anne Marie Slaughter, Hearing on Merits, 18 August 2004, 1844-1847.
Statement by Professor José E. Alvarez, 17 March 2004, para. 32.
Hearing on Merits, 9 August 2004, 110.
Ibid., 295, 300.
See Award, paras. 308, 374.
Ibid., 320, 323, 324, 329, 355, 356.
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Committee, CMS noted that the Tribunal incorporated into its interpretation of Article XI
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Hearing on Annulment Proceedings, 27 March 2007, 179-182.
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Argentina’s Merits Counter-Memorial, paras. 716-742; Argentina’s Merits Reply, paras. 841-996;
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152

151

150

has been decided that there has otherwise been a breach of those substantive obligations.

Treaty do not apply. By contrast, Article 25 is an excuse which is only relevant once it

Article XI is a threshold requirement: if it applies, the substantive obligations under the

either.

Both Parties however understood the Award in that sense and, before the

state of necessity on the merits, unless certain stringent conditions are met. Moreover,

the measures it took could not be considered “necessary” for the purpose of Article XI

126.

applied, whereas Article 25 is drafted in a negative way: it excludes the application of the

meant that

which disqualified Argentina from relying on the general law of necessity

149

first text mentions “necessary” measures and the second relates to the “state of

Article XI of the BIT and in Article 25 of the ILC’s Articles on State Responsibility. The

The Committee observes first that there is some analogy in the language used in

The motivation of the Award on this point is inadequate. The Tribunal should

125.

course of examination of Argentina’s first defense.

129.

exceeded its powers.

customary international law and to repeat the conclusions it had arrived at during the

submits before the Committee that in doing so, the Tribunal on both points manifestly

find it necessary to revert to its previous assessment concerning the application of

Argentina

customary law before dealing with the defense drawn from Article XI.

the arguments eventually developed by the Parties with respect to Article XI, it did not

the Tribunal dealt with the defense based on

following Argentina’s presentation,

Moreover,

defense under Article XI was likewise to be rejected.148 Accordingly, having considered

152

existence of the state of necessity under customary international law.

necessary for the implementation of Article XI of the BIT to those concerning the

128.

(ii)

cannot be upheld.

indicated in paragraph 124 above. On this point, therefore, the submission of Argentina

have been clearer, a careful reader can follow the implicit reasoning of the Tribunal as

necessity and that, if the conditions fixed under that law were not met, Argentina’s

interpreted in the light of the customary international law concerning the state of

124.

of necessity is included in Article XI.147

approach, conflating “state of emergency” and “state of necessity” and adding that state

satisfaction of the test of necessity under international law.146 Argentina took the same

submitted that “Article XI is not self-judging and… its invocation is subject to

Articles on State Responsibility.”145

the well established derogation for necessity now codified in Article 25 of the ILC’s

In the Committee’s view, although the motivation of the Award could certainly

that point and only complained that the Tribunal did not “proceed to carry out the

a consequence the Tribunal had to limit itself to consider whether it acted in good faith in

127.

the approach it had adopted to the law of state responsibility.150 Argentina did not contest

Slaughter,144 contended before the Tribunal that Article XI was “self-judging” and that as

statement, opposed that thesis and added that Article XI “must be read in the light of …
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not in conformity with the Treaty would it have had to consider whether Argentina’s
responsibility could be precluded in whole or in part under customary international law.

which the obligation exists, or of the international community as a whole”, a condition

which is foreign to Article XI. In other terms the requirements under Article XI are not

international law and Article XI of the BIT had not been met and having rejected

Article 25.

36

35
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Hearing on Annulment Proceedings, 27 March 2007, 339-340; 28 March 2007, 69-70, 177.
Case concerning Oil Platforms (Islamic Republic of Iran v. United States of America), Judgment
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153

Argentina’s defense in this respect, the Tribunal considered the consequences to be

After having decided that the requirements of necessity under customary

137.

BIT.154 Article XI and Article 25 thus construed would cover the same field and the

Tribunal should have applied Article XI as the lex specialis governing the matter and not

Temporary Character of Necessity and Consequences for Compensation
The Award

H.

powers.

cryptically and defectively, it applied it. There is accordingly no manifest excess of

Although applying it

(a)

arguments based on Article XI, it should have held that there had been “no breach” of the

International Court of Justice in a comparable case, if the Tribunal was satisfied by the

But this is also the case with Article XI. In other terms, and to take the words of the

BIT, it would be, to use the terminology of the ILC, a primary rule of international law.

the end that the Tribunal applied Article XI of the Treaty.

Tribunal. Notwithstanding the identified errors and lacunas in the Award, it is the case in

only be subsidiary to the exclusion based on Article XI.

If state of necessity means that there has not been even a prima facie breach of the

substitute its own view of the law and its own appreciation of the facts for those of the

of responsibility. But in any case, the excuse based on customary international law could

133.

Article 52 of the ICSID Convention. In the circumstances, the Committee cannot simply

state of necessity in customary international law goes to the issue of wrongfulness or that

The Committee recalls, once more, that it has only a limited jurisdiction under

ground.

assuming that Article XI and Article 25 are on the same footing.
136.

Committee was acting as a court of appeal, it would have to reconsider the Award on this

applicable in the present case. The Tribunal did not enter into such an analysis, simply

In doing so the Tribunal made another error of law. One could wonder whether

Argentina were capable of constituting, even prima facie, a breach of the BIT. If the

Tribunal to take a position on their relationship and to decide whether they were both

132.

by Article XI were fulfilled and whether, as a consequence, the measures taken by

interpretation to Article XI. In fact, it did not examine whether the conditions laid down

operative part of the Award. As admitted by CMS, the Tribunal gave an erroneous

Those two texts having a different operation and content, it was necessary for the

131.

Tribunal made a manifest error of law.

Parties in fact recognized during the hearing before the Committee.153 On that point, the

These two errors made by the Tribunal could have had a decisive impact on the

such a breach was excluded by Article XI. Only if it concluded that there was conduct

action taken “does not seriously impair an essential interest of the State or States towards

135.

obligation to consider first whether there had been any breach of the BIT and whether

subordinates the state of necessity to four conditions. It requires for instance that the

the same as those under customary international law as codified by Article 25, as the

the position taken by the ILC.155 In this case, the Tribunal would have been under an

The second

If, on the contrary, state of necessity in customary international law goes to the

own essential security interests, without qualifying such measures.

134.

issue of responsibility, it would be a secondary rule of international law – and this was

Furthermore Article XI and Article 25 are substantively different. The first covers
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measures necessary for the maintenance of public order or the protection of each Party’s
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the question of compensation for any material loss caused by the act in question.”

(b)

It concluded

Thus, according to Argentina, the Award must on that point be annulled for

CMS submits that “Argentina’s requested review of the Tribunal’s finding as to

CMS’ submissions

157
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156

by Article XI of the BIT, which necessarily excludes compensation.161

compensation could be payable. It adds that, in the present case, the matter is governed

a compensation in certain cases and does not attempt to specify in which circumstances

necessity.”160 According to Argentina, this text only contemplates the possibility of such

“does not require the payment of compensation for measures subject to the defense of

Argentina submits that Article 27 of the ILC’s Articles on State Responsibility

139.

In paragraphs 379 to 394 of the Award, the Tribunal analyzed Article 27 of the

The Committee’s view
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the conditions under which compensation might be due even if necessity is established.

38

ILC’s Articles on State Responsibility concerning the temporary nature of necessity and

144.

(d)

both Parties’ positions before the Tribunal.

customary international law.”167 Moreover, on this point, the Award is consistent with

light of the Tribunal’s prior rejection of Argentina’s defenses based on Article XI and

pay compensation retroactively in the event of a state of necessity was obiter dicta, in

CMS also contends that “the Tribunal’s consideration of Argentina’s obligation to

143.

Argentina’s submissions

(b)

and could not be identified as a manifest excess of power.”165 Moreover “it is not open to

reasons.”164 In fact “[t]he Tribunal’s discussion of this issue constituted obiter dicta …

the temporary nature of the emergency falls outside the Committee’s mandate for several

142.

(c)

manifest excess of power.

141.

award of damages for harm allegedly incurred during the period of necessity.”163

Tribunal’s view that the period of necessity was temporary cannot be reconciled with its

precisely the type of measures at issue in the case before it … Furthermore, the

that the continuing stability following the crisis depended upon the continuation of

the Committee to second-guess the factual findings of the Tribunal.”166

Passing to the determination of the compensation due, the Tribunal calculated it

Argentina moreover contests “the Tribunal’s view that the period of necessity was

temporary”162 and contends that “The tribunal entirely failed to consider the possibility

140.
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on the basis of the damages suffered by CMS from 2000 to 2027.159

138.

is not extinguished by the crisis events.”158

that “any suspension of the right to compensation is strictly temporary, and that this right

precluding wrongfulness no longer existed, which is the case at present.”

157

accepted, compliance with the obligation would reemerge as soon as the circumstance

international law on this issue.”156 It added that “[e]ven if the plea of necessity were

The Tribunal declared itself “satisfied that Article 27 establishes the appropriate rule of

compliance with the obligation in question, if and to the extent that the circumstance
precluding wrongfulness no longer exists;

(a)

“The invocation of a circumstance precluding wrongfulness in accordance with this
chapter is without prejudice to:

Article 27 of the ILC’s Articles on State Responsibility:

drawn for those conclusions as far as compensation was concerned. It recalled that under
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However the Committee finds it necessary to observe that here again the Tribunal

the only one who estimated the value loss suffered by CMS on its TGN’s shares. It took
that estimation as a starting point, but appointed its own experts and in the light of their
report modified on a number of points the initial estimation. After that modification, it

Article XI, if and for so long as it applied, excluded the operation of the substantive

provisions of the BIT. That being so, there could be no possibility of compensation being

payable during that period.

Paragraphs 379 to 394 of the Award being obiter dicta, it remains to be seen on

responsible for the wrongful measures it had taken.

39

40

See the ILC’s commentary on Article 27, paras. (1), (6): Yearbook of the International Law
Commission 2001, vol. II(2), 209, 211.
Award, para. 468.
170
Ibid., sub-para. 3 of the dispositif.
171
Ibid., paras. 470-471.
169

168

where there has been no expropriation. The Award goes on to put this principle into

inference, excluded also the application of Article XI. Thus, under the well-known

principle of international law recalled in Article 1 of the ILC Articles, Argentina was

of the company should be the basis for granting compensation to a shareholder in a case

Argentina submits that the Tribunal failed “to explain why a percentage of a value

The Parties’ submissions

the present case there was no state of necessity and did so in terms which, by necessary

(b)
152.

The Tribunal had already decided that Argentina had breached its international

The Tribunal then fixed the interest to be paid.171

“Upon payment of the compensation decided in this Award, the Claimant shall transfer to
the Respondent the ownership of its shares in TGN upon payment by the Respondent of
the additional sum of US$2,148,100. The Respondent shall have up to one year after the
date this Award is dispatched to the parties to accept such transfer.”170

Claimant at that date”.169 It decided that Argentina must pay that amount. It added that:

2000, representing the compensation owed in that regard by the Respondent to the

obligations under Article II(2)(a) and Article II(2)(c) of the BIT. It also decided that in

149.

the damage suffered by it from 2000 to 2027.

which basis the Tribunal decided that compensation was due by Argentina to CMS for

148.

of necessity.168

to specify in which circumstances compensation could be due, notwithstanding the state

clause, not a stipulation. It refers to “the question of compensation” and does not attempt

arrived “at a DCF loss valuation of US$133.2 million for the Claimant on August 17,

in using the discounted cash flow method. It noted that the expert chosen by CMS was

Argentina had been covered by Article XI. The answer to that question is clear enough:

Moreover the Committee notes that Article 27 itself is a “without prejudice”

purpose it decided to resort to the standard of fair market value and to calculate that value

have been the possibility of compensation under the BIT if the measures taken by

147.

paragraphs 409 to 469 the amount of compensation due by Argentina to CMS. For that

this Article, even by way of obiter dicta, the Tribunal should have considered what would

The Tribunal, in the absence of an agreed form of restitution, determined in

The Award

151.

(a)

Compensation

existence of the state of necessity in customary international law, but before considering

made a manifest error of law. Article 27 concerns, inter alia, the consequences of the

146.

I.

customary international law.

was not applicable and the paragraphs relating to that Article were obiter dicta which

could not have any bearing on the operative part of the Award.

part of the Award concerning Article XI of the BIT and state of necessity under

The Committee concludes that, whatever may have been the errors made in this

the Tribunal rejected Argentina’s defense based on state of necessity. Thus Article 27

150.

respect by the Tribunal, there is no manifest excess of powers or lack of reasoning in the

The Committee observes that Article 27 covers cases in which the state of

CMS Gas Transmission Co. v. Argentina
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necessity precludes wrongfulness under customary international law. In the present case,

145.
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Moreover,

It made its calculation without giving the reasons of many of its

Passing to the evaluation of the damages, the Tribunal carefully examined the

context” (“with pesification”).181 This last scenario was to take into account the impact
of Argentina’s crisis on TGN’s performance in the absence of the measures complained

175

Moreover, no contradiction can be noted in the Award, the substance of which cannot be

The Committee observes that the Award is one of the most detailed decisions on

The Committee’s view

It specified that “[w]hile this standard figures

The Committee accordingly concludes that there was no lack of reasoning or

Throughout its consideration of the Award, the Committee has identified a series

Conclusion

178

177

176

175

174

173

Argentina’s Annulment Reply, para. 99.
Ibid., para. 101.
Ibid., para. 100.
CMS’ Annulment Counter-Memorial, paras. 170-173.
Ibid., paras. 173-174.
Award, para. 410.
Ibid.

41

181

180

179

Ibid., para. 411.
Ibid., paras. 430-433.
Ibid., para. 422.

of the Tribunal.

42

simply substitute its own view of the law and its own appreciation of the facts for those

stated already (paragraph 136 above), in these circumstances the Committee cannot

the fair market value and concluded for reasons given in paragraphs 411 to 417 of the

172

mandate allows annulment as an option only when certain specific conditions exist. As

limited mandate conferred by Article 52 of the ICSID Convention. The scope of this

However the Committee is conscious that it exercises its jurisdiction under a narrow and

lacunae and elisions. All this has been identified and underlined by the Committee.

of errors and defects. The Award contained manifest errors of law. It suffered from

158.

J.

by the Tribunal and to the calculation of damages made by it.

contradiction in the reasoning with respect both to the standard of compensation retained

157.

into consideration.

The Tribunal then listed the various methods which could be retained to calculate

155.

contradict its decision dismissing CMS’s claim of expropriation.

long-term losses.”178 In doing so, the Tribunal clearly explained its reasons and did not

appropriate for breaches different from expropriation if their effect results in important

prominently in respect of expropriation, it is not excluded that it might also be

known as the] fair market value.”

177

breaches discussed here is best dealt with by resorting to the standard of [compensation

matter in 25 pages. It declared itself “persuaded that the cumulative nature of the

damages in ICSID case-law. Under the title “Remedies”, the Tribunal considered the

154.

(c)

reviewed by the Committee.

176

of by CMS. Thus and contrary to what is contented by Argentina this element was taken

context (“without pesification”) and the other for the post-measures “new regulatory

the fair market value standard for a breach of Article II of the BIT and clearly explained

the methodology it used for that purpose in the light of the various experts’ reports.

particular, it examined two different DCF scenarios: one in the “no regulatory change”

it modified them on a number of points in specifying the reasons of each modification. In

securities.180 Starting from the assumptions which were the basis of CMS’s expert report,

It used the “direct equity value” method to compute the value of the firm and its

reports of the experts chosen by both parties, in the light of the report of its own experts.

156.

retained.”179

Award that the discounted cash flow method (DCF) was the one “that should be
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CMS, for its part, stresses that the Tribunal highlighted its reasons for adopting

153.

adjustments, and benefit from the purported stabilization clause in the License.”174

than simply TGN – had the right to calculate tariffs in dollars, obtain PPI tariff

assumptions. “[T]he Award provides no reasons for the conclusion that CMS – rather

expropriation.173

had taken place and in using the standard of compensation applicable in case of

according to Argentina, the Tribunal contradicted itself in deciding that no expropriation

practice without any adequate explanation for the figures chosen.”172
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In the event Argentina’s application for annulment must be upheld as far as the

As a consequence the stay of enforcement maintained by the Decision of the

Consequently, payment by

CMS Gas Transmission Co. v. Argentina
(ICSID Case No.ARB/01/8)
Decision on Annulment

The ruling on the costs of the proceedings before the Tribunal stands. It remains

The costs of the Parties’ own representation during the annulment proceedings are

183

182

Award, sub-para. (3) of the dispositif, and see paragraph 10 above.
See MTD v. Chile, para. 110 (fn 139).

the costs of representation before it.

43

and having regard to all the circumstances, the Committee decides to make no order as to

likewise within the Committee’s discretion. In view of the decision of partial annulment,

162.

circumstances of the present case the Committee proposes to follow the existing practice.

Committees have held that ICSID costs should be borne equally by the Parties.183 In the

Committee has a discretion. In all but one of the concluded annulment proceedings,

to deal with the question of the costs of the annulment proceedings, as to which the

161.

in TGN, as provided for in sub-paragraph 3 of the dispositif to the Award.

Each Party shall bear one half of the costs incurred by the Centre in

JUDGE NABIL ELARABY
Member
Date: 12 July 2007

[signature]

[signature]
PROFESSOR JAMES CRAWFORD
Member
Date: 12 July 2007

JUDGE GILBERT GUILLAUME
President of the Committee
Date: 21 August 2007

[signature]

Each Party shall bear its own costs of representation in connection with

this annulment proceeding.

(5)

connection with this annulment proceeding.

(4)

paragraph 3 of the dispositif to the Award.

Decision is dispatched to the Parties to accept the transfer of ownership of CMS’ shares

Parties to accept the transfer of ownership of CMS shares in TGN as provided for in sub-

Argentina has 228 days after the date this Decision is dispatched to the

Article 52(4)), the Committee decides that Argentina has 228 days from the date this

(3)

additional US$2,148,100, CMS’ shares in TGN are to be transferred to Argentina.

The other claims of the Argentine Republic are dismissed.

Pursuant to Article 44 of the ICSID Convention (as applied to annulment proceedings by

(2)

entered into with regard to the investment guaranteed in Article II(2)(c) of the Treaty.”

provided that “The Respondent breached its obligations... to observe the obligations

Sub-paragraph 1 of the dispositif of the Award is annulled as far as it

For the foregoing reasons, the Committee decides:

163.
(1)

Decision

K.

reactivates the Award’s stipulation182 that, on payment of the amount due plus an

Argentina of the sum awarded is again obligatory: see paragraph 15 above, and this

Decision, in accordance with Arbitration Rule 54(3).

Committee of 1 September 2006 is automatically lifted as from the date of the present

160.

umbrella clause is concerned. The other claims of Argentina are dismissed.

159.

CMS Gas Transmission Co. v. Argentina
(ICSID Case No.ARB/01/8)
Decision on Annulment

Permanent Court of Arbitration
Saluka Investment BV (The Netherlands) v.
The Czech Republic
Partial Award
17 March 2006

458
Mr. George von Mehren
Squire, Sanders & Dempsey L.L.P.
4900 Key Tower
127 Public Square
Cleveland, Ohio 44114-1304
USA
and
Dr. Luboš Tichy
Squire, Sanders & Dempsey, v.o.s.
Advokátní kanceláĜ
Václavské námestí 57/813
110 00 Prague 1
Czech Republic

Mr. Jan Paulsson
Mr. Peter J. Turner
Freshfields Bruckhaus Deringer
69 boulevard Haussmann
75008 Paris
France

and

Professor James Crawford
Lauterpacht Research Centre
for International Law
5 Cranmer Road
Cambridge CB3 9BL
United Kingdom

Permanent Court of Arbitration

Representing Respondent

Representing Claimant

Registry

Sir Arthur Watts KCMG QC (Chairman)
Maître L. Yves Fortier CC QC
Professor Dr Peter Behrens

Arbitral Tribunal

PARTIAL AWARD
______________________

______________________

SALUKA INVESTMENTS BV (THE NETHERLANDS)
Claimant
v
THE CZECH REPUBLIC
Respondent

THE MATTER OF AN ARBITRATION
UNDER THE UNCITRAL ARBITRATION RULES 1976
A.
B.
C.
D.
E.
F.
G.

2

INTRODUCTION .............................................................................................................5
Commencement of the Arbitration ................................................................................5
Constitution of the Tribunal...........................................................................................5
Procedural Timetable .....................................................................................................6
The Written Pleadings....................................................................................................6
The Respondent’s Counterclaim....................................................................................7
Subsequent Procedural Timetable..................................................................................9
Oral Hearings .................................................................................................................9
II. THE FACTS ....................................................................................................................10
A. The Banking System in Czechoslovakia during the Period of Communist Rule ........10
B. The Agreement on Encouragement and Reciprocal Protection of Investments
Between the Kingdom of the Netherlands and the Czech and Slovak Federal
Republic 1991 ..............................................................................................................10
C. The Separation of the Czech Republic and Slovakia...................................................10
D. The Reorganisation and Privatisation of the Banking System in the
Czech Republic ............................................................................................................11
E. The Czech Banking Sector’s “Bad Debt” Problem .....................................................12
F. Nomura’s Acquisition of Control over IPB on 8 March 1998.....................................13
G. Acquisition and Sale of Pilsner Urquell Brewery........................................................17
H. The Transfer of Nomura Europe’s IPB Shares to Saluka ............................................18
I. The Government’s Assistance to the Banking Sector (1998-2000).............................19
J. Developments in Respect of IPB (August 1999-end May 2000) ................................21
K. Developments in Respect of IPB (end May 2000-7 June 2000)..................................26
L. The Second Bank Run on IPB and its Aftermath ........................................................27
M. The Forced Administration of IPB and its Aftermath.................................................29
III.
THE PARTIES’ ARGUMENTS AND SUBMISSIONS ............................................33
IV.
THE TRIBUNAL’S JURISDICTION.........................................................................35
A. The Parties’ Arguments ...............................................................................................35
B. Relevant Terms of the Treaty ......................................................................................40
C. The Respondent’s Challenges to the Tribunal’s Jurisdiction ......................................41
D. The Purchase of IPB Shares as an Investment and Compliance with Legal
Requirements ...............................................................................................................42
E. Saluka’s Qualification as an “Investor” Entitled to Initiate the Arbitration
Procedures under the Treaty ........................................................................................46
1. The Corporate Relationship between Saluka and Nomura ......................................46
2. The Alleged Lack of Good Faith and Abuse of Rights ...........................................47
3. Saluka’s Lack of Factual Links with The Netherlands............................................49
F. The Tribunal’s Conclusions as to Jurisdiction.............................................................50
V. SALUKA’S CLAIMS UNDER ARTICLE 5 OF THE TREATY ..................................50
A. The Treaty....................................................................................................................50
B. The Parties’ Principal Submissions .............................................................................51
C. The Law .......................................................................................................................52
D. Analysis and Findings..................................................................................................54
E. Conclusion ...................................................................................................................59
VI.
SALUKA’S CLAIMS UNDER ARTICLE 3 OF THE TREATY ..............................60
A. The Content of the Czech Republic’s Obligations under Article 3 of the Treaty........60
B. Fair and Equitable Treatment.......................................................................................61
1. Meaning of the Standard..........................................................................................61

I.

TABLE OF CONTENTS

459
3

The Parties’ Arguments .......................................................................................61
The Tribunal’s Interpretation...............................................................................63
i) The Ordinary Meaning.....................................................................................63
ii) The Context......................................................................................................64
iii)
The Object and Purpose of the Treaty .........................................................64
iv)
Conclusion ...................................................................................................66
2. Application of the Standard .....................................................................................67
a) The Czech Republic’s Discriminatory Response to the Bad Debt Problem........67
i) Comparable Position of the Big Four Banks regarding the Bad Debt
Problem ............................................................................................................68
ii) Differential Treatment of IPB Regarding State Assistance .............................69
iii) Lack of a Reasonable Justification...................................................................70
b) Failure to Ensure a Predictable and Transparent Framework..............................74
i) Nomura’s Expectation that IPB would not be Treated Differently .................74
ii) The Unpredictable Increase of the Provisioning Burden for
Non-Performing Loans ....................................................................................75
iii) Nomura’s Expectation regarding the Legal Framework for the
Enforcement of Loan Security .........................................................................75
c) Refusal to Negotiate in Good Faith .....................................................................76
i) The Developments during the First Half of 2000 ............................................77
(a)
The Government’s Role in CSOB’s Acquisition of IPB .........................77
(b)
The Government’s Role in IPB’s and Saluka’s/Nomura’s Attempts
to Negotiate a Cooperative Solution ........................................................79
ii) The Tribunal’s Finding ....................................................................................84
(a)
The Lack of Even-Handedness ................................................................85
(b)
The Lack of Consistency .........................................................................86
(c)
The Lack of Transparency .......................................................................87
(d)
The Refusal of Adequate Communication...............................................88
d) Provision of Financial Assistance to IPB after Acquisition by CSOB ............89
e) Unjust Enrichment of CSOB at the Expense of Saluka...................................92
C. Non-Impairment...........................................................................................................93
1. Meaning of the Standard..........................................................................................93
2. Application of the Standard .....................................................................................94
a) The Facts Underlying the Violations of the “Fair and Equitable
Treatment” Standard (Article 3.1 of the Treaty)..........................................95
b) The Facts Underlying the Deprivation Claim (Article 5 of the Treaty) ......95
c) The Czech Government’s Alleged Triggering of the Second Run
on IPB ..........................................................................................................96
D. Full Security and Protection.........................................................................................98
1. Meaning of the Standard..........................................................................................98
2. Application of the Standard .....................................................................................99
a) The Suspension of Trading in IPB Shares ...........................................................99
b) The Prohibition of Transfers of Saluka’s Shares ...............................................100
c) The Police Searches ...........................................................................................100
E. Conclusion .................................................................................................................100
VII. OTHER MATTERS...................................................................................................102
VIII. DECISIONS...............................................................................................................103

a)
b)

UniCredito

NPF
OJ
OPC
PCA
Saluka
SI
Treaty

CI
CNB
CS
CSC
CSOB
CZK
GDP
HypoVereinsbank
IPB
KB
KBC
KoB

Allianz
Bankovní
Big Four banks

4

Investiþní a Poštovní banka a.s./IP banka a.s., one of the Big Four banks
Komerþní banka, a.s., one of the Big Four banks
KBC Bank of Belgium NV
Konsolidaþní banka, s.p. ú v likvidaci, State-owned debt consolidation
agency
National Property Fund
Official Journal of the European Communities
Office for the Protection of Economic Competition
Permanent Court of Arbitration
Saluka Investments BV
Slovenská Inkasná, spol, s.r.o.
Agreement on Encouragement and Reciprocal Protection of Investments
Between the Kingdom of The Netherlands and the Czech and Slovak
Federal Republic, signed on 29 April 1991
UniCredito Italiano Group

Allianz AG
Bankovní Holding a.s. (see also Bivalence and ýeské pivo)
Ƙeská spoĜitelna, a.s. (“CS”);
Komerþní banka, a.s. (“KB”);
Ceskoslovenská obchodní banka a.s. (“CSOB”); and
Investiþní a Poštovní banka a.s. (later known as IP banka a.s., or “IPB”)
ýeská inkasní, s.r.o.
Czech National Bank
Ƙeská spoĜitelna, a.s., one of the Big Four banks
Czech Securities Commission
Ceskoslovenská obchodní banka a.s., one of the Big Four banks
Czech Republic Koruny
Gross Domestic Product
Hypo-und Vereinsbank AG

DEFINED TERMS

460

Constitution of the Tribunal

5

6.
On 24 February 2003 Professor Sir Elihu Lauterpacht tendered his resignation. The
two party-appointed members of the Tribunal agreed upon the appointment of Sir Arthur
Watts KCMG QC in his place as Chairman of the Tribunal, and the parties were notified of
this on 25 March 2003.

5.
On 5 June 2002 Mr Price tendered his resignation. On 20 June 2002 the Claimant
appointed in his place Maître L. Yves Fortier CC QC as a member of the Tribunal.

4.
Article 8 of the Treaty provides that the Tribunal will consist of three persons, each
party appointing one member and those two members appointing a third person as Chairman
of the Tribunal. Within the time-limits set out in that Article the three appointments were
made, Mr Daniel Price being appointed by the Claimant, Professor Dr Peter Behrens being
appointed by the Respondent, and Professor Sir Elihu Lauterpacht CBE QC being appointed
as Chairman by agreement between the two previously-appointed members.

B.

3.
In accordance with Article 8(5) of the Treaty, the arbitration tribunal (“the Tribunal”),
in determining its own procedure, has to apply the arbitration rules of the United Nations
Commission for International Trade Law (“the UNCITRAL Rules”). Although, inevitably, at
the time when the Notice of Arbitration was served the Tribunal had not been constituted, the
Claimant’s Notice of Arbitration was, as is usual in these circumstances, given to the
Respondent pursuant to Article 3.1 of those Rules.

2.
By a Notice of Arbitration dated 18 July 2001 Saluka initiated arbitration proceedings
against the Czech Republic as the Respondent, under Article 8 of the Agreement on
Encouragement and Reciprocal Protection of Investments Between the Kingdom of The
Netherlands and the Czech and Slovak Federal Republic, signed on 29 April 1991 (“the
Treaty”). The Czech and Slovak Federal Republic was dissolved on 31 December 1992, and
its two constituent parts became independent States as the Czech Republic and the Slovak
Republic. The Czech Republic confirmed to the Kingdom of The Netherlands that, upon the
separation of the Czech and Slovak Federal Republic into two separate Republics, the Treaty
remained in force between the Czech Republic and the Kingdom of The Netherlands.

arrangements were made for the discovery of certain documents;

e.

arrangements were made regarding questions of confidentiality.

The Written Pleadings

6

9.
Two days before the amended date fixed for the submission of the Claimant’s
Memorial, the Respondent on 13 August 2002 filed a Notice to Dismiss, by which it
requested that the Tribunal dismiss the Claimant’s claims.

D.

8.
The timetable laid down for the first round of written pleadings was subsequently
amended from time to time, by agreement of the parties.

h.

Claimant’s Reply – 19 July 2002, and
Respondent’s Rejoinder – 13 September 2002; and

g.
the possibility of there being a second round of written submissions was
reserved for future decision by the Tribunal, but tentative deadlines were set as follows:

Claimant’s Memorial – 5 March 2002, and
Respondent’s Counter-Memorial – 17 May 2002;

f.
the following timetable for the submission of written pleadings by the parties
was laid down (it being agreed that it would be more appropriate to use the international
nomenclature for the parties’ written submissions rather than the terms used in the
UNCITRAL Rules):

English was agreed as the language of the arbitration;

d.

c.
Geneva, Switzerland, was selected as the place of arbitration, although this did
not preclude the Tribunal from holding meetings at any other place, including The Hague, for
the sake of convenience;

b.
the parties accepted the Tribunal’s proposal that registry services for the
arbitration should be provided by the Permanent Court of Arbitration (“PCA”), and the PCA
agreed to provide such services;

a.
it was agreed that the UNCITRAL Rules were the applicable rules of
procedure in this arbitration;

7.

At a Procedural Meeting held in London on 2 November 2001:

Commencement of the Arbitration

A.

Procedural Timetable

C.

INTRODUCTION

1.
This arbitration arises out of events consequent upon the reorganisation and
privatisation of the Czech banking sector as it had formerly existed under the centralised
banking system of the Communist period, which ended in 1990. The Czech Government
privatised one of the major Czech banks, known as IPB (see below, paragraph 33), by selling
the State’s shareholding to a company within the Nomura group of companies. The Nomura
Group (see below, paragraph 42) is a major Japanese merchant banking and financial services
group of companies, which typically operates also through subsidiaries set up in various
countries. The Nomura company which bought the shares in IPB transferred them to another
Nomura subsidiary, Saluka Investments BV (“Saluka”), a legal person constituted under the
laws of The Netherlands.

I.
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The Respondent’s Counterclaim

7

18.
As regards its Counterclaim, the Respondent set out the various heads of its
Counterclaim in the Counter-Memorial, and addressed separately the question of the

17.
In its Counter-Memorial, submitted on 7 March 2003, the Respondent both set out its
response to the Claimant’s claims and dealt with the question of counterclaims.

16.
The Tribunal set, and at the request of the parties varied from time to time, a timetable
for the submission by the parties of their pleadings on the issue of jurisdiction, and the parties
duly complied with that timetable as amended.

15.
The Tribunal added that it expected the Respondent’s elaboration to cover
comprehensively the questions of the Tribunal’s jurisdiction over the Counterclaim, and
whether any connection is required between the Counterclaim and the Claimant’s claim as
submitted in its Memorial of 15 August 2002 and, if so, the nature and extent of such
connection. The Direction reserved the question whether oral proceedings would be
necessary on this issue, and suspended the proceedings in respect of the rest of the case until
the question of the Tribunal’s jurisdiction over the Counterclaim had been decided.

14.
In a “Direction by the Tribunal” (“Direction”) issued on 15 January 2003 the Tribunal
permitted the Respondent to proceed in the manner set out in its Notice of Counterclaim, by
elaborating such claims within its Counter-Memorial (then due to be filed by 21 February
2003), and ordered the Claimant to respond by 31 March 2003 to the parts of the CounterMemorial dealing with the Counterclaim by Objections limited to the question of the
Tribunal’s jurisdiction in that respect.

13.
By a letter dated 16 December 2002 the Claimant informed the Respondent of its
view that the Tribunal lacked jurisdiction under the Treaty to hear a Counterclaim by the
Czech Republic. In a subsequent exchange of correspondence, the Claimant proposed that the
Tribunal hear its objections to jurisdiction prior to the filing of the Respondent’s CounterMemorial, while the Respondent suggested that any objections to the jurisdiction of the
Tribunal to consider the Counterclaim be raised, and resolved by the Tribunal, after the filing
of the Counter-Memorial.

12.
Before the amended deadline set for the filing of its Counter-Memorial, the
Respondent submitted on 4 December 2002 a Notice of Counterclaim, setting forth a
counterclaim against the Claimant in which it stated that it would elaborate in its CounterMemorial.

E.

11.
Meanwhile, in accordance with the amended timetable, the Claimant filed its
Memorial on 15 August 2002.

10.
At a Procedural Meeting in London on 10 September 2002 to consider this request,
the Tribunal ruled that because the facts alleged in the Respondent’s Notice to Dismiss were
so closely related to the facts involved in the principal claim, the dismissal issue should be
joined to the merits and ruled upon in the Tribunal’s final award.

that the Tribunal would separately set out a revised timetable for the remaining
written pleadings of the parties.

d.

8

21.
In a letter dated 9 June 2004 the Claimant subsequently raised a question as to the
effect of the Tribunal’s Decision on Jurisdiction over Counterclaims, contending that Part IV
of the Respondent’s Counter-Memorial (in which the Respondent had set out its arguments
on its counterclaims) was to be treated as struck out and that in consequence the Claimant
need not in its Reply deal with the matters contained in that Part IV. After obtaining the
views of the parties the Tribunal on 26 July 2004 conveyed to the parties its view that its
Decision on Jurisdiction over Counterclaims had the consequence that Part IV of the
Respondent’s Counter-Memorial was no longer relevant to the arbitration in so far as it
concerned the question of counterclaims, but that it did not necessarily follow that Part IV
was also irrelevant to other questions which might still arise in the arbitration. Since the
possible relevance of Part IV to such other questions was a matter to be argued by the parties
as part of the further proceedings on the merits, the Tribunal was unable to agree to the
Claimant’s request that the Tribunal should now order that Part IV be struck out of the
pleadings altogether.

that questions of costs arising as a result of the presentation by the Respondent
of the Counterclaim set out in its Counter-Memorial were reserved until final
consideration could be given to questions of costs in this arbitration as a
whole; and

that that Decision was without prejudice to the issue raised by the
Respondent’s Notice to Dismiss of 15 August 2002, which had been joined to
the merits by the Tribunal’s ruling of 10 September 2002;

b.

c.

that it was without jurisdiction to hear and determine the Counterclaim put
forward by the Respondent in its Counter-Memorial;

a.

20.
On 7 May 2004 the Tribunal handed down its Decision on Jurisdiction over the Czech
Republic’s Counterclaim (“Decision on Jurisdiction over Counterclaims”). For the reasons
set out in that Decision, the Tribunal decided

19.
On 11 November 2003 the Respondent requested a hearing on the issue of the
Tribunal’s jurisdiction over its Counterclaim. The Tribunal fixed 6 March 2004 for the
hearing, and the Tribunal and the parties met in London on that date for the purpose of
hearing oral argument on this issue.

Tribunal’s jurisdiction over the Counterclaim. On 15 May 2003 the Claimant filed its
“Objections to Jurisdiction over the Czech Republic’s Counterclaims” (“the Objections”).
This was followed, on 29 September 2003, by the Respondent’s “Response to the Claimant’s
Objections to Jurisdiction over the Czech Republic’s Counterclaims” (“the Response”), and
on 10 November 2003 by the Claimant’s “Reply to the Czech Republic’s Response to the
Claimant’s Objections to Jurisdiction over the Czech Republic’s Counterclaims” (“the
Reply”).
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Subsequent Procedural Timetable

Oral Hearings

Mr George von Mehren

Mr Jan Paulsson
Mr Peter Turner
Professor James Crawford SC

Mr Randall Dillard
Professor Hyun Song Shin
Mr Michael Descheneaux
Mr Pavel Racocha
Mr LudČk Niedermayer
Mr Jan Mládek
Mr Pavel Mertlík
Mr Kamil Rudolecký
Mr Ivan Pilip
Mr Pavel Kavánek
Professor Joseph J. Norton
Mr Brent Kaczmarek

Called by the Claimant:

Called by the Respondent:

In addition, the Tribunal heard the following witnesses:

On behalf of the Respondent:

On behalf of the Claimant:

At those hearings, the Tribunal was addressed by:
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25.
After the conclusion of the oral hearings, the Tribunal allowed the parties, if they so
wished, to file post-hearing briefs by 30 June 2005. Both parties filed post-hearing briefs
within that deadline.

24.

23.
In subsequent discussion with the parties, it was agreed that oral hearings would be
held in London, at the International Dispute Resolution Centre, from Friday, 8 April 2005 to
Wednesday, 20 April 2005. The hearings duly took place between those dates.

G.

Those further written pleadings were submitted by the parties within the time allowed for
them.

Claimant’s Reply – 24 September 2004; and
Respondent’s Rejoinder – 4 February 2005.

22.
Having already received the Claimant’s Memorial and the Respondent’s CounterMemorial, the Tribunal on 9 June 2004 endorsed the parties’ agreement to the following
timetable for the submission of further written pleadings:

F.
THE FACTS

The Banking System in Czechoslovakia during the Period of Communist Rule

The Agreement on Encouragement and Reciprocal Protection of Investments
Between the Kingdom of the Netherlands and the Czech and Slovak Federal
Republic 1991

The Separation of the Czech Republic and Slovakia

10

31.
The Treaty had been concluded with the former State, the Czech and Slovak Federal
Republic. By letter of 8 December 1994, the Minister of Foreign Affairs of the Czech
Republic confirmed to the Minister of Foreign Affairs of the Kingdom of The Netherlands
that the Treaty remained in force between the two States. No question of State succession in
relation to the Treaty has been raised by the parties in this arbitration. The Tribunal, and the
parties, have therefore proceeded on the basis that the Treaty applies to the situation which
has given rise to the present dispute.

30.
Following the end of the Communist era, the Czech and Slovak Federal Republic
separated into its two constituent parts on 31 December 1992, and in its place the two
independent States of the Czech Republic and Slovakia were created.

C.

29.
As a step towards encouraging the development of a market economy in this former
Communist State, a number of Western States concluded BITs with the Czech and Slovak
Federal Republic. One such treaty was the Agreement on Encouragement and Reciprocal
Protection of Investments Between the Kingdom of the Netherlands and the Czech and
Slovak Federal Republic 1991 concluded with The Netherlands on 29 April 1991. The Treaty
entered into force on 1 October 1992.

B.

28.
As was the case in many sectors of the economy, the banking sector in Communist
Czechoslovakia – more formally, the Czech and Slovak Federal Republic – was highly
centralised: it was an integral part of central State economic planning. That Communist era
came to an end in 1990.

A.

27.
While the parties differed as to some of the facts and as to the interpretation to be
made of the facts (those differences will emerge later in this Award), it appears to the
Tribunal that the essential facts underlying this dispute were as follows.

26.
Saluka claims in this arbitration that the Czech Republic acted in relation to Saluka
and its investment in a manner inconsistent with the Czech Republic’s obligations under the
bilateral investment treaty (“BIT”) between The Netherlands and the Czech Republic. In
particular, Saluka claims that it was deprived of its investment contrary to Article 5 of that
treaty, and that, contrary to Article 3, its investment was not treated fairly and equitably.

II.
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The Reorganisation and Privatisation of the Banking System in the Czech
Republic
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35.
With the end of the Communist period of control, the Czech Republic sought to
transfer large parts of its hitherto State-owned economy into private ownership. It wanted to
do this as rapidly as possible, and embarked upon a system of “mass voucher” privatisation –
a system whereby State-owned firms were converted into joint stock companies, the shares in
which were sold to Czech citizens for vouchers which they purchased for a nominal price.
This process was substantially completed in two waves, and was concluded by 1995. In the
case of larger and more strategic enterprises, however, only part of the share ownership was
distributed through this mass privatisation procedure. A State agency known as the National
Property Fund (“NPF”) retained a significant stake in these strategic enterprises, which
included the Big Four banks – IPB, CSOB, CS and KB. The Czech State retained (directly or
indirectly) a significant minority stake in and control over these banks: while the precise
degree of the State’s shareholdings varied over time, at the times relevant to these
proceedings, the State’s stake in CS amounted approximately to 45%, in KB to 48.75%, in
IPB to 36%, and in CSOB to 46%. The final sale of the State’s remaining stakes in the banks
and their privatisation was to follow in the period 1998-2001.

34.
IPB was the result of a merger in December 1993 between a bank known as “IB”
(which had been formed in 1990 from part of the State Bank of Czechoslovakia) and the Post
Office Bank: this merger gave IPB a right to provide banking services at 3,500 branches of
Czech Post Offices until 2008 – the country’s largest retail banking network. IPB, however,
did not just conduct a banking operation. By early 1996 it also managed a varied industrial
portfolio, which included a substantial (83%) holding of shares in PlzeĖský Prazdroj, the
company that produces Pilsner Urquell beer. IPB’s corporate structure involved a
Management Board of Directors (responsible for the day-to-day management of the bank)
and a Supervisory Board (appointed and/or elected by IPB’s shareholders and employees, and
responsible for general supervision and control), together with a General Assembly of
shareholders. There was also a Chief Executive Officer.

33.
By about 1994, the distinct segments of the former centralised banking system which
revolved around the State Bank of Czechoslovakia had separated into four large State-owned
commercial banks which dominated the banking sector in the Czech Republic. These “Big
Four” banks were Ƙeská spoĜitelna, a.s. (“CS”), Komerþní banka, a.s. (“KB”),
Ceskoslovenská obchodní banka a.s. (“CSOB”), and Investiþní a Poštovní banka a.s. (later
known as IP banka a.s., or “IPB”). The Czech banking sector was administered and regulated
by the Czech National Bank (“CNB”).

32.
With the end of the period of Communist rule in 1990 and the subsequent
establishment of the Czech Republic, the Czech authorities also took various steps to
transform the economy into a more market-based system. This involved amongst other things
attracting investment from abroad in order to provide the expertise to assist with this
transformation. In particular it was necessary to reorganise the previously centralised banking
sector.

D.

The Czech Banking Sector’s “Bad Debt” Problem
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41.
Given the continuing inadequacies in the legal regime of creditors’ rights, the CNB
felt obliged to take tough regulatory action in mid-1998 to protect the stability of the banking
system. This action seriously affected the performance of the major banks, which had to

40.
A new Social Democratic Government which came to power in June 1998 sought to
address these problems by action directed at business enterprises, through what was referred
to as a “Revitalisation Programme”; both the Prime Minister and Minister of Finance
expressly rejected the provision of further State aid directly to the banks. The new
Government also claimed that it would improve creditors’ rights, thereby helping creditor
banks to recover their loans, but these promises either were not fulfilled, or were only
fulfilled belatedly.

39.
This combination of relatively liberal credit policies and inadequate creditors’ rights
created a new “bad debts” or “bad loans” problem for the Czech banking system. By 1998 the
Big Four banks again had a large non-performing loan problem, estimated at 34% for KB,
23.3% for CS, 16.6% for CSOB, and 21.75% for IPB.

38.
The problem was exacerbated by the absence at the time in the Czech legal system of
an effective procedure to enable creditors to enforce payment of debts owing to them:
moreover, collateral security for loans could not be sold without the debtor’s consent. The
CNB reported in 1997 that “[t]he balance between the rights and obligations of debtors and
creditors is, on the long-term basis, tilted in favour of the debtors.”1 Some improvements in
the legal regime regarding creditors’ rights were made by new legislation, but this only
entered into force on 1 May 2000.

37.
However, economic practices in the post-Communist period created a substantial
further bad debt problem in relation to new loans. It was government policy to continue the
supply of credit to newly privatised firms, not necessarily on commercial terms, in order to
keep the firms operating while they undertook the necessary restructuring; this liberal credit
policy was applied even when, in truth, the firms being assisted were floundering and had
ceased to service their loans. The Big Four banks (in which the State retained a significant
stake) assisted in the carrying out of this policy. The balance sheets of the Big Four banks
were once again seriously affected. By the end of 1999 the stock of non-performing loans in
the portfolios of commercial and special institutions associated with the transformation of the
economy amounted to one third of total loans or the equivalent of 26% of the Czech
Republic’s gross domestic product (“GDP”): a World Bank study in 2000 noted that this was
one of the highest ratios in the new market economies of Central and Eastern Europe.

36.
One of the legacies from the Communist era was a large level of outstanding debt,
much of which included non-performing loans granted to large State enterprises which were
insolvent. A large proportion of this bad debt problem found its way to the balance sheets of
the Big Four banks. From them it was passed to the State-owned debt consolidation agency,
Konsolidaþní banka, s.p. ú v likvidaci (“KoB”), which bought specific loans from the banks,
whereby the purchase price exceeded the value of the loans. By 1995 most Communist-era
bad debts had fed through the system.

E.
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46.
On 27 November 1996 the Government announced its intention to sell its
shareholding in IPB through a public tender process, and therefore rejected Nomura’s offer to
buy the shares.

45.
A Nomura delegation led by Mr Yoshihisa Tabuchi (a Director and Counsellor at
Nomura) met Mr Václav Klaus (Prime Minister), Mr Ivan Koþárník (Minister of Finance),
Mr Josef Tošovský (Governor of the CNB) and others, including the management of IPB, at
the end of October 1996 to discuss Nomura’s offer. By about that time, Nomura reached an
understanding with IPB’s management that control over IPB would be exercised through
shareholders agreements between Nomura and the management of IPB.

44.
In April 1996 IPB appointed Nomura to manage an equity offering, but ultimately this
offering was abandoned. On 26 September 1996 Nomura offered to purchase the
Government’s shareholding in IPB at the price of CZK 300 per share, and to provide CZK 9
billion of new capital to the bank. The Government’s shareholding consisted of 31.5% of
IPB’s shares held through the NPF, and a further 4.8% through other sources, in particular
Czech Post – a total Government holding of some 36.3%.

43.
The Nomura Group had had considerable direct experience of the Czech economy
since about 1990, including advising the Czech Government on the privatisation of Czech
breweries, and experience of the Czech banking sector, having previously advised both the
Government and the Big Four banks in general as well as IPB in particular (with whom it had
a long-standing relationship); it had also invested in Czech enterprises, and had an office in
Prague since 1992.

42.
Meanwhile, from mid-1996, Nomura began negotiations for the purchase of the
State’s shares in IPB. At this point the Tribunal must observe that “Nomura” is, in these
proceedings, something of a portmanteau term. The Nomura Group, as a major international
provider of banking and financial services, operates through a complex of associated and
subsidiary companies, and it is not always easy to distinguish the separate capacities in which
they act. For present purposes, it is convenient to distinguish between (1) the overall Nomura
enterprise (which will be referred to as “the Nomura Group”, “Nomura International” or
sometimes simply “Nomura”), (2) an English-incorporated Nomura subsidiary known as
Nomura Europe plc (“Nomura Europe” or sometimes simply “Nomura”), and (3) the Dutchincorporated Nomura subsidiary known as Saluka Investments BV (“Saluka”) and the
Claimant in these arbitration proceedings. It is not, however, always possible to distinguish
between these various emanations of Nomura, particularly since neither party has consistently
made the necessary distinctions, much of the correspondence tendered in evidence is on
writing paper headed “Nomura International PLC” even when dealing with the consequences
of the Nomura/Saluka shareholding in IPB, and the Respondent indeed avowedly uses the
term “Nomura” and “Saluka” interchangeably, in keeping with its view that as a practical
matter Saluka is a mere shell used by Nomura for its own purposes.

F.

allocate a substantial part of their operating profits to additional provisions and reserves,
causing some to return substantial losses for 1998.
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53.
On 7 July 1997 Nomura submitted a new proposal for the purchase of up to 36.29%
of IPB’s share capital at CZK 285 per share (subject to due diligence and documentation);
Nomura also proposed to subscribe a new issue of not more than 60,000,000 shares in IPB

52.
After receiving a provisional report on IPB from Price Waterhouse Coopers in June
1997, and a further Nomura internal analysis, both of which drew attention to IPB’s poor
financial position, Nomura International submitted a further proposal to the Government on
16-17 June 1997 whereby Nomura and the NPF would together have a controlling majority of
IPB’s shares. The Government rejected this proposal as not being consistent with
Government policy, and requested Nomura to submit a further proposal on the lines of an
outright purchase of the NPF’s shareholding.

51.
On 29 April 1997 Mr JiĜi TesaĜ and Mr Libor Procházka, two senior members of
IPB’s Managing Board, were detained on charges of embezzlement. They were subsequently
released, but nevertheless (and against a background of generally low public confidence in
the banking sector) IPB’s share price fell and clients began withdrawing funds. The NPF
suggested to Nomura that, as a mark of confidence in IPB, a Nomura employee should join
IPB’s Management Board. Accordingly, in May 1997, Mr Eduard Onderka, a Director within
Nomura’s Merchant Banking Group, was appointed to IPB’s Management Board; Nomura
also provided a CZK 5 billion liquidity line to IPB following the drain on its liquidity caused
by the outflow of deposits.

50.
On the next day, 17 April 1997, Nomura presented the NPF with a proposal to
purchase its IPB shares and strengthen IPB’s capital, and it informed the NPF that it had
entered into shareholders agreements which gave it a strong position in IPB.

49.
As it was already a (minority) shareholder in IPB, Nomura then on 16 April 1997
entered into a shareholders agreement with other IPB shareholders whereby Nomura affiliates
would offer to purchase the State’s interest in IPB, and Nomura and the IPB management
would jointly exercise control of IPB. On the same day, a second shareholders agreement
which gave certain employment benefits to some of IPB’s senior officials was also
concluded.

48.
On 24 March 1997 the tender for the sale of up to 36% of the shares in IPB was
announced by the NPF. The next day, Nomura International wrote to the Vice-Chairman of
the NPF to declare its interest (the only other bidder to respond was ING Financial Services
International). On 17 April 1997 Nomura presented a proposal to the Government for the
purchase of the NPF’s minority stake at CZK 300 per share (subject to due diligence and
documentation).

47.
An internal Nomura analysis of December 1996 concluded that the viability of IPB as
an investment depended on State support. Even so, on 23 December 1996, Nomura, through
various subsidiaries, purchased approximately 5% of IPB shares (and by April 1997 had
acquired almost 10% of IPB’s shares). In or about December 1996 Nomura retained the firm
later known as Price Waterhouse Coopers (after the merger of Price Waterhouse and Coopers
& Lybrand in July 1998) to conduct due diligence of IPB: previously Nomura, as an “insider”
working for IPB’s management, had conducted extensive due diligence in connection with
the abandoned equity offering of April 1996.
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58.
From 3-4 February 1998, a Nomura International representative, Mr David Thirsk,
met with a representative of IPB’s senior managers to discuss Nomura’s plans for IPB, which
linked Nomura’s purchase of IPB shares with Nomura’s purchase of a shell company to hold
IPB’s Pilsner Urquell shares (as to which, see below, paragraphs 68-69). On 6 February 1998
Nomura wrote to the NPF emphasizing that Nomura was not entering into IPB as a strategic
partner (i.e. an investor who acquires a company with a view to integrating the acquisition
into its operations), but rather that it intended its role to be that of a limited recourse equity
investor in IPB, or portfolio investor (i.e. an investor who acquires shares in a company as an
investment, with a view to their eventual sale at, it would be hoped, a profit). Consistent with

57.
On 18-19 January 1998 Nomura and the NPF agreed to submit two alternative
versions of their prospective share purchase agreement to the Government for approval, each
based on different valuations of IPB’s shares. The first provided for a share price of CZK 117
plus a commitment by Nomura to subscribe to CZK 6 billion of new share capital in IPB and
an underwriting commitment for CZK 6 billion of subordinated debt; the second provided for
a share price of CZK 147 and the same commitment to subscribe to CZK 6 billion of new
share capital but only a “reasonable efforts” commitment for the issue of the CZK 6 billion of
subordinated capital for the bank. On 2 February 1998 IPB’s auditors Ernst & Young (on the
basis of whose audit the Government insisted on working) confirmed that the net asset value
of IPB shares was (as at 31 July 1997) CZK 147 per share. Price Waterhouse Coopers were
unable to finalise a parallel audit of IPB on behalf of Nomura. The Government, in choosing
between the two alternative versions of the prospective share purchase agreement, selected
the alternative with the higher purchase price, namely CZK 147 per share.

56.
In September-October 1997 Nomura sought an assurance from Mr Ivan Pilip (then
Minister of Finance) that others of the Big Four banks would not be privatised under
conditions more favourable to their investors than the conditions being offered to Nomura.
Mr Pilip said that if he remained Finance Minister he would privatise other large banks in the
same way as IPB, i.e. sell them in the condition they were in and without helping them to
solve their debt problems prior to their sale, but added that he could not give Nomura any
assurance that the privatisation of the other banks would proceed in the same way as the
privatisation of IPB, since he could not bind a different future government which might adopt
a different policy. Nor was any such assurance included in the eventual Share Purchase
Agreement.

55.
Matters appear to have rested there for several months. During that time (and
particularly in July and August 1997) Nomura conducted further studies of IPB’s financial
position. These forecast that Nomura’s anticipated profit from its IPB transaction would be
US$50-88 million, but also made it clear that IPB was in a serious financial state and without
a large and immediate injection of capital, IPB could face forced administration, and that
there were serious risks to investing in IPB.

54.
On 23 July 1997 this proposal was accepted by the Government. The purchase price
was subject to adjustment based on IPB’s net asset value (with the transaction capable of
being unwound if the adjusted share price was below CZK 100 per share).

(totalling CZK 6 billion), and an issue of 10-year subordinated bonds with a total face value
not exceeding CZK 6 billion, with another similar issue if needed; and Nomura required a 10year extension of IPB’s franchise agreement with the Czech Post Office.
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63.
Certain important personnel changes were also made at the same time: Mr Randall
Dillard and Mr Eduard Onderka were appointed to the Supervisory Board of IPB, Mr JiĜi
TesaĜ resigned as Chairman of the Board of Directors and moved to the advisory level of the
Supervisory Board, Mr Libor Procházka resigned as Chief Executive Officer and became
Deputy Chief Executive responsible for investment banking, and Mr Jan Klacek was
appointed Chairman and Chief Executive Officer. Later, on 12 June 1998, Mr Daniel Jackson
was appointed to the Supervisory Board of IPB.

62.
On 8 March 1998 Nomura Europe signed a Share Purchase Agreement with the NPF
for the purchase of its approximately 36% holding of 20,620,083 IPB shares for about CZK 3
billion. The Agreement contemplated that Nomura Europe could transfer its shares to any
special purpose company, trust, foundation, Anstalt or other entity, and provided also for a
capital increase in IPB by a subscription of 60,000,000 further shares at CZK 100 per share,
and for Nomura to reasonably endeavour to procure the underwriting of CZK 6,000,000 of
subordinated debt. The total strengthening of IPB’s balance sheet was thus some CZK 12
billion (about US$348 million). The Agreement also gave the NPF pre-emption rights for a
period of 5 years over the shares sold to Nomura Europe. The issue of the 60,000,000 shares
was approved the next day at an extraordinary general meeting of IPB. Nomura Europe
subscribed to all of those shares, at CZK 100 per share.

61.
On 4 March 1998 the Government approved the sale of the IPB shares held by the
NPF to Nomura Europe. On 7 March 1998 Nomura entered into a new shareholders
agreement with the other parties to the shareholders agreement of 16 April 1997.

60.
On 16 February 1998 and 2 March 1998 Nomura Europe submitted to the Czech
authorities a paper on a “Strategy of Nomura Europe plc for IPB” in support of its application
for CNB approval for its purchase of IPB shares: that approval was required by section 16 of
the Czech Banking Act 1998. Nomura Europe did not disclose in this paper the Put Option
which it had negotiated, nor its objectives in relation to the Pilsner Urquell shares. On 20
February 1998 Nomura filed for approval by the Office for the Protection of Economic
Competition (“OPC”) of its acquisition of IPB shares; it did not inform the OPC that Nomura
indirectly controlled the Radegast brewery and that IPB indirectly controlled the Pilsner
Urquell brewery (the OPC’s approval was given on 13 May 1998).

59.
At about this time, Nomura had agreed with certain significant counterparties an
option – the so-called “Put Option” – whereby Nomura Europe could put its shares in IPB (at
an initial price of CZK 115 per share) towards the purchase of other assets (notably IPB’s
holding of Pilsner Urquell shares), clearing the way for Nomura Europe’s eventual
acquisition in March 1998 of the NPF’s shares in IPB. During this period the complex series
of transactions regarding the acquisition and sale of Pilsner Urquell shares taking place (see
below, paragraphs 68-69).

this view of its position, Nomura Europe limited its shareholding in IPB to less than 50%,
holding most (and eventually all) of its shares through Saluka, and allowing Nomura
personnel to act only as shareholder representatives on IPB’s Supervisory Board, and not as
executive directors on IPB’s Management Board.
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The Transfer of Nomura Europe’s IPB Shares to Saluka

73.
It is thus apparent that ownership of the controlling shares in IPB – and with it control
over IPB’s other assets – vested in Saluka. In reality and in substance, however, it is equally
apparent that Saluka’s rights of ownership seem to have been exercised in accordance with
directions given by Nomura Europe or other elements of the Nomura Group. This duality of
ownership and control is reflected in the parties’ pleadings, which in general do not
distinguish carefully or consistently between Saluka and Nomura (whether Nomura Europe
or other elements of the Nomura Group).
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72.
Saluka thus became the registered holder of the 61,780,704 shares in IPB which are
the subject matter of this arbitration. Saluka subsequently agreed with Nomura Europe in
June 2000 to sell the shares in return for the cancellation of the promissory notes which had
been issued to pay for them. However, by the time of the hearings in this arbitration and still,
so far as the Tribunal is aware, at the date of this Award, Saluka continues to hold the shares
pending an instruction from Nomura Europe as to whom to transfer them: no such instruction
has been given because of certain unresolved disputes. Consequently, at the time this
arbitration was initiated, Saluka continued to be the registered holder of the IPB shares.

71.
With its purchase of IPB shares completed, Nomura Europe, pursuant to the Share
Purchase Agreement and with the approval of the CNB, transferred its IPB shares to Saluka
in two tranches. In this way Saluka acquired ownership of 51,315,283 shares of Nomura
Europe’s IPB shareholding on 2 October 1998, and Nomura Europe’s remaining 10,465,421
shares on 24 February 2000. Saluka bought these shares by issuing promissory notes to
Nomura Europe, those notes being secured by a pledge over the shares; that pledge provided
that Nomura Europe had the right to vote on the IPB shares. At the same time, Saluka entered
into an agreement with Nomura International plc whereby the latter became Saluka’s sole
sales agent for the IPB shares.

70.
Meanwhile, Saluka Investments BV (“Saluka”) had been established on 3 February
1998 as a special-purpose vehicle for the express purpose of holding the shares in IPB the
purchase of which Nomura Europe was contemplating at the time. Saluka was incorporated in
The Netherlands on 3 February 1988, and was owned by a Dutch charitable trust, Stichting
Saluka Investments, and was managed by Nationwide Management Services BV

H.

69.
On about 4 March 1998 Nomura set in motion a complex series of transactions which
by June 1998 resulted in Pembridge Investments BV (“Pembridge”), a Nomura controlled
entity, having the right to pay for the ýeské pivo shares (i.e. holding Pilsner Urquell) with
IPB shares. A further series of complex transactions between 31 May 1999 and 3 June 1999
involving three Cayman Islands companies – referred to as Torkmain, Levitan and Tritton –
led to Nomura acquiring 84% of the shares of the Pilsner Urquell brewery with the right to
pay for them by the delivery of IPB shares. These various transactions successfully operated
the Put Option which Nomura had negotiated earlier (above, paragraph 59). In December
1999 Nomura International entered into an agreement which combined the Pilsner Urquell
shares and Radegast shares, and then transferred all of those shares to a Dutch company,
Pilsner Urquell Investments BV, and then sold that company to South African Breweries for
a sum greatly in excess of the amount originally paid by Nomura for the Pilsner Urquell
shares.

68.
An internal “Transaction Structure” paper was prepared on 3 February 1998 by
Nomura for its proposed purchase of IPB shares. In that paper IPB’s shareholding in the
company producing Pilsner Urquell beer was identified as IPB’s most valuable strategic
holding, and the paper indicated an intention, first, to buy 62.8 million shares in IPB for an
amount which would be equal to the purchase price of the Pilsner Urquell shares, and,
second, to sell those shares later to an international brewery company for a much greater
price. On 3-4 February 1998, a Nomura International representative, Mr David Thirsk, met
with a representative of IPB’s senior managers to discuss Nomura’s plans for IPB, which
linked Nomura’s purchase of IPB shares with Nomura’s purchases of a shell company to hold
IPB’s Pilsner Urquell shares. On 5 February 1998 Nomura concluded a Cooperation
Agreement with IPB’s management. Under this agreement IPB would contribute its Pilsner
Urquell shares, and Nomura would contribute its substantial (59.22%) interest in Radegast
Brewery (which a Nomura affiliate had purchased from IPB on 19 September 1997) to a new
entity. As already noted (above, paragraph 60), in its paper on a “Strategy of Nomura Europe
plc for IPB” which Nomura Europe submitted to the Czech authorities in support of its
application for CNB approval for its purchase of IPB shares, Nomura Europe did not disclose
the Put Option which it had negotiated, nor its objectives in relation to the Pilsner Urquell
shares. Similarly, in filing on 20 February 1998 for the OPC’s approval of its acquisition of
IPB shares, Nomura did not inform the OPC that Nomura indirectly controlled Radegast and
that IPB indirectly controlled Pilsner Urquell. The OPC’s approval was given on 13 May
1998. On 25 February 1998 Bankovní Holding a.s. (“Bankovní” – an affiliate of and
controlled by IPB) purchased Bivalence, renamed the next day ýeské pivo, a special purpose
company whose only shareholder was Bankovní and whose only assets proved to be the
Pilsner Urquell shares it purchased (with deferred payment) from IPB on 26 February 1998
and which it was to administer (Nomura appears never to have transferred its Radegast
brewery shares to ýeské pivo as originally planned). On 26 February 1998 ýeské pivo signed
an agreement with IPB to buy the bank’s majority shareholding in Pilsner Urquell brewery.

67.
In September 1997 IPB filed a merger notification with the OPC regarding Radegast
and Pilsner Urquell breweries, but the merger was disapproved by the OPC on 10 December
1997 – a decision against which IPB appealed on 17 December 1997, and in which Nomura
itself intervened on 19 January 1998 in support of IPB’s appeal. That 10 December decision
was cancelled on 5 June 1998. Further enquiries were ordered, but the merger was again
disapproved on 12 August 1998, and again Nomura appealed but the merger notification was
withdrawn on 22 November 1998, and the OPC closed the proceeding on 23 December 1998.

G.

66.
The sale to Nomura Europe of the NPF’s shareholding in IPB was the first situation in
which the Czech Republic had fully disposed of its holding in a major bank. To some extent,
therefore, it was a precedent for the projected privatisation of the whole banking sector.

65.
With its existing holding of about 10%, Nomura Europe now held, as a result of these
transactions and the acquisition of the further 36%, some 46% of IPB’s shares, thus giving
Nomura Europe effective (although still minority) control over IPB.

64.
On 10 July 1998 Nomura provided IPB with access to a US$70 million revolving
credit facility.
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78.
As regards KB, the CNB at first saw no need for State participation in efforts to
resolve KB’s bad debt problem. However, in October 1998, the CNB itself proposed State
participation in the light of recent developments in the financial markets. State participation
in strengthening KB’s capital participation was seen as necessary, especially given KB’s
dominant position in the Czech banking sector and the wider economic destabilisation to
which serious weakening in its position could lead. The Czech Government decided by
Resolution No. 820 of 28 July 1999 to arrange the purchase of major stocks of nonperforming loans which were on KB’s balance sheet. Accordingly, in August 1999, KoB
purchased CZK 23.1 billion of KB’s non-performing loans (at 60% of their face value)
amounting to a capital injection into KB of CZK 9.5 million. From December 1999-January
2000 the NPF subscribed to an increase of CZK 6.77 billion in the share capital of KB,
thereby increasing the NPF’s shareholding in KB from 48.74% to 60%. Despite these
injections of State funds, KB reported a loss of CZK 9.2 billion for 1999. On 16 February
2000 the Government resolved to transfer a further CZK 60 billion of KB’s non-performing
loans, this time to a subsidiary of KoB but again at 60% of face value, amounting to a capital
injection into KB of CZK 36 billion. By 2000 its share price had nearly trebled compared
with its low point in 1999. The Government renewed its attempt fully to privatise KB by
selling its now-majority stake in the bank. To facilitate a sale, KoB guaranteed a portfolio of
KB’s classified loans up to CZK 20 billion: this guarantee was signed on 29 December 2000,
thereby avoiding the need for approval by the Czech Parliament under a new law which came
into force on 1 January 2001. The net value of State assistance to KB in the period 1998-2000
thus amounted to some CZK 75 billion (with a further tax break to KB of CZK 4 billion

77.
The Czech Government embarked on a process of finally privatizing the Big Four
banks which had previously only been partially privatised (above, paragraph 35). From early
1998 onwards the Government took a number of steps to assist one or other of the Big Four
banks to overcome the difficulties with which they were faced. These varied forms of
assistance mainly included, but were not necessarily limited to, those types mentioned
hereunder.

76.
By mid-1998 the Czech banking sector was in serious difficulties, mainly as a
combined result of the existence of a large bad debt problem, inadequate provision for
creditors to enforce the rights to recover their loans, and the tough new regulatory steps taken
by the CNB. One of the banks’ particular problems was their ability or otherwise to maintain
a capital adequacy ratio above the 8% minimum limit fixed by the CNB; if the ratio fell
below that level, the CNB would have to take remedial measures, possibly involving
revocation of a bank’s banking licence.

75.
While IPB is the Czech bank of principal importance for this arbitration, it was, as
already noted, just one of the Big Four Czech banks, together with CSOB, CS and KB. In
addition was the State-owned bad debt agency, KoB.

I.

74.
Upon acquiring effective control of IPB, Nomura set about various reorganizations of
IPB’s senior personnel, its banking strategy, its portfolio activities, its customer relations, its
loan and loan recovery strategies, and its operational arrangements – all in the interests of
strengthening IPB’s market position in the Czech banking sector. These measures had
considerable success, and IPB’s position improved markedly.
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81.
In addition to these various forms of State assistance to CSOB, the relationship
between CSOB and IPB gave rise to a special series of events involving further assistance to
CSOB. In circumstances which will become apparent below (paragraph 143 and following),
and which lie at the heart of the Claimant’s claims in this arbitration, IPB was sold to CSOB
in June 2000. That transaction was complex, but a major element of it was the need for
CSOB to be “held harmless” for any negative value associated with its purchase of IPB. The
Tribunal sees no need for present purposes to set out the relevant provisions in all their
complexity, since the main elements are clear and uncontested. These are that (1) CSOB had
to pay a symbolic CZK 1 for its purchase of IPB; (2) CSOB benefited from arrangements
which enabled it to avoid any downside risks arising from its purchase of any particular

80.
In relation to CSOB, the situation was for various largely historical reasons somewhat
different from that at the other Big Four banks; in particular it did not suffer in quite the same
way from the bad debt problem which afflicted the other banks. CSOB’s ability to ride out
the economic crisis which affected the other banks was in considerable part due to various
Government guarantees which had earlier been given to CSOB in relation to ýeská inkasní,
s.r.o. (“CI”), and then, on 14 April 1998, in relation to Slovenská Inkasná, spol, s.r.o. (“SI”),
for which the Government indemnified CSOB from any liability resulting from Slovakia’s
refusal to continue to fund that company. On 24 February 1999 the Government resolved to
compensate CSOB for loans to industrial borrowers worth CZK 2.3 billion. On 31 May 1999
the Government resolved to assume CSOB’s liability on a loan made to failed Banka
Bohemia in 1994. CSOB was privatised by virtue of the Government’s approval on 31 May
1999 of the sale, for CZK 40 billion, of the State’s 65.69% shareholding in CSOB (held
through the NPF, the CNB, and the Ministry of Finance) to KBC Bank of Belgium NV
(“KBC”) (which would eventually come to acquire 80% of CSOB).

79.
CS, too, had a major bad debt problem. Its significance as a major element in the
Czech banking sector made its continued viability important to the Czech Government. Its
ability on its own to maintain the required 8% capital ratio was in doubt, but its private
investors were unwilling to participate in any capital injections. The Government stepped into
the breach. On 27 May 1998 the Government resolved to transfer CZK 4.1 billion to CS to
cover losses of CS related to its deposits in the failed “AB banka.” On 9 December 1998 the
Government resolved that CZK 10.5 billion of CS’ classified loans should be transferred to
KoB at a price of CZK 4 billion (although their security value was much less). In December
1998 CS and KoB concluded an agreement for a ten-year loan for subordinated debt
amounting to CZK 5.5 billion, which was fully funded by KoB on 23 December 1998. On 10
March 1999 the Government resolved to double CS’ share capital from CZK 7.6 billion to
CZK 15.2 billion. On 8 November 1999 the Government approved the purchase of CZK 33
billion of CS’ non-performing loans by KoB at 60% of their face value, up to a maximum of
CZK 20 billion. Meanwhile, in October 1999, the Government had embarked on the
privatisation of CS by way of a sale of the NPF’s substantial stake in CS to Erste Bank of
Austria, to whom the Government gave an exclusive negotiating position. To facilitate the
conclusion of this sale the Government gave on 2 February 2000 a State guarantee until 2005
against losses from non-performing loans which were on the balance sheet of CS at the end of
1999 (the guarantee covered a portfolio of loans with a book value of CZK 88 million) and
sold its (the NPF’s) shares in CS to Erste Bank for CZK 19 billion.

which only recently came to light). On 28 June 2001 the Czech Republic sold its 60% share
in KB to Société Générale S.A. for CZK 40 billion (or EUR 1.19 billion).
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86.
During the autumn of 1999 it was clear that IPB needed an increase of capital to
provide for its bad loans. In October, the CNB requested a significant increase in IPB’s
equity capital.

85.
In October 1999 Nomura began the search for a strategic partner for IPB. The
involvement of the Czech Government was needed in this connection, in order to ensure the
necessary level of State support for IPB’s financial position (without which private sector
investors would not find IPB an attractive proposition). In any event, the Czech Government
would need to be involved since the approval of the Czech regulatory authorities would be
required for any strategic partnership, and in the event of a merger with any other of the Big
Four banks, the Government, as (directly or indirectly) a shareholder in those banks, would
also have to give its consent.

84.
Following growing concerns at the CNB during 1998 with regard to IPB’s banking
practices, and CNB information-finding visits to IPB from mid-April 1999 to end-June 1999,
the CNB began a regulatory inspection of IPB on 30 August 1999 which lasted until 5
November 1999. Serious financial deficiencies and irregularities were apparent.

J.

83.
The Big Four banks were of comparable strategic importance for the Czech economy
as a whole; they also shared exposure to the bad debt problem, and to the inadequacies of the
legal regime relating to creditors’ rights. Collectively, these problems threatened the collapse
of the Big Four banks, but they were too big to be allowed to fail: State assistance to avert
collapse was necessary. The State assistance provided to KB, CS and CSOB amounted to
19% of the Czech Republic’s GDP for 1999. It appears from various statements made by the
banks and by the Government and the NPF in April-May 1998 that State assistance was given
to KB, CS and CSOB on the basis that they were banks in which the State had a major
shareholding interest, while IPB was not given such assistance as (after Nomura’s investment
in March 1998) it was regarded as a private institution whose fate was a matter for its private
shareholders.

88.
As a result of the CNB’s August-November 1999 inspection of IPB, the CNB
concluded both that IPB was not performing prudently, and that IPB needed to create at least
CZK 40 billion of provisions – an amount the size of which made it clear that a major crisis
was possible.

82.
Various measures of State assistance to KB, CS and CSOB have been described in the
preceding paragraphs. With respect to IPB, assistance given to it by the State appears to have
involved certain loss-producing loans worth CZK 16.1 billion being transferred to KoB in
early 1998 (before Nomura Europe’s purchase of IPB shares in March 1998), and the
extension of IPB’s past post office franchise when Nomura Europe bought the IPB shares,
thereby giving it exclusive access to over 1,000 sales counters across the country. However,
when the Government’s Revitalization Programme (above, paragraph 40) for industrial
enterprises finally received formal approval by the Government on 14 April 1999, its terms
excluded IPB from the Programme, and IPB was excluded as a beneficiary.
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94.
On 20 January 2000 media reports of a statement by a CNB official, Mr Pavel
Racocha, relating to the CNB’s investigation of IPB, raised speculation as to the possibility of
IPB being subjected to forced administration. Ten days later, on 30 January 2000, the CNB
issued a press release stating that the inspection was a routine regulatory matter and had not
yet been completed, and that suggestions that IPB’s forced administration was under
discussion were unfounded.

93.
On 10 January 2000 Mr Pavel Kavánek of CSOB met Mr Mertlík and expressed
CSOB’s interest in an acquisition to expand its share of the retail banking market, with IPB
amongst possible targets.

92.
IPB’s bid for CS attracted some media publicity and in January 2000 this led in turn
to media criticism of the CNB, its Governor (Mr Josef Tošovský), and the Minister of
Finance (Mr Pavel Mertlík). Mr Tošovský and Mr Mertlík blamed IPB’s management for
instigating these criticisms, which IPB’s management strongly denied. On 4 January 2000 Mr
Tošovský informed Mr Mertlík of the gravity of the situation at IPB.

91.
In December 1999 Nomura (with reservations on the part of IPB’s management)
proposed a merger with CS. Nomura was able to make progress with an offer from Allianz
for both IPB and CS, and the parties agreed on a framework for the transaction by 21 January
2000. These arrangements, however, came to nothing: the State had already issued a public
tender for its interest in CS, the deadline for bids had passed, the proposal to merge IPB with
CS was not specific enough in any event to comply with the rules of the tender, and the State
was in the final stages of negotiations with Erste Bank of Austria (to which CS was
eventually sold) (above, paragraph 79).

90.
Meanwhile, IPB’s management focussed on securing State aid, while Nomura
concentrated on seeking a foreign strategic partner for IPB. A number of institutions showed
interest, including in particular Allianz AG (“Allianz”) and Hypo-und Vereinsbank AG
(“Hypo-Vereinsbank”), with which Nomura signed a confidentiality agreement on 24
November 1999. However, on 26 January 2000 Hypo-Vereinsbank pulled out of the
consortium with Allianz, and was later replaced by the UniCredito Italiano Group
(“UniCredito”).

89.
Discussions subsequently took place between representatives of the CNB and
Ministry of Finance and representatives of IPB and Nomura to seek to identify possible
solutions.

87.
On 16 November 1999 IPB’s General Assembly resolved to increase IPB’s share
capital, but this resolution was subsequently blocked by a minority shareholder on technical
grounds. Another General Meeting was called for 19 February 2000 to seek approval for a
capital increase of CZK 2.6 billion, to CZK 13.3 billion.

assets of IPB; and (3) a substantial element of State aid was involved in the transaction,
estimated at CZK 160-200 billion by the Ministry of Finance in June 2000 and audited by
KPMG on 1 June 2001 at 159.9 billion. The acquisition of IPB made CSOB the leading bank
in the Czech Republic.
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101. It seems that, at about this time, the course of the discussions between Czech officials
and Nomura led to the Ministry of Finance and the CNB asserting their loss of trust in
Nomura. The Minister of Finance refused to meet Nomura representatives. In mid-March

100. In late February 2000 there was renewed and sustained media speculation about the
CNB’s review of IPB. The earlier rumours of IPB’s possible forced administration (above,
paragraph 94) persisted. In the week of 28 February 2000 IPB suffered a run on the bank
(which was to prove to be the first of two major runs on IPB), and customers withdrew CZK
30 billion in deposits. Banks cut their credit lines to IPB, and froze or restricted their dealings
with it. Meetings with high-level official Czech personnel during the week of the bank run
led to a statement by IPB denying rumours of forced administration and emphasizing the
strength of the bank, and the Minister of Finance, Mr Pavel Mertlík, and a senior official of
the CNB, Mr Pavel Racocha, also made public statements seeking to calm depositors. The
bank run stopped.

99.
On 25 February 2000 the CNB delivered its formal report regarding its previous
year’s inspection of IPB and, in March and April 2000, IPB, in accordance with the law,
submitted written objections to specific parts of the report. Subsequent legal procedures could
not be concluded because IPB’s financial condition deteriorated too quickly.

98.
On 19 February 2000 IPB’s General Assembly approved a capital increase of CZK
2.6 billion to CZK 13.3 billion.

97.
Also during February 2000 Mr Daniel Jackson (Deputy Managing Director, Nomura,
and member of the IPB Supervisory Board) began negotiations with Mr LudČk Niedermayer
(Vicegovernor of the CNB) for a Memorandum of Understanding intended to establish a
framework for their future. Although by the first week in March agreement had seemed close,
ultimately the initiative came to nothing.

96.
In mid-February 2000 representatives of Nomura had several meetings with officials
from the CNB. During these meetings, the CNB is said to have requested the resignation of
two people from their senior positions on IPB’s Supervisory and Management Boards –
respectively, Mr JiĜi TesaĜ (Chairman of the Supervisory Board) and Mr Libor Procházka
(Deputy CEO of the Management Board) (they both resigned on 25 April 2000) – and also
asked Nomura to provide the additional capital which IPB needed (i.e. for Nomura to take on
the role of a strategic investor at IPB), failing which the CNB would seek to denigrate
Nomura internationally. For his part, Mr Randall Dillard (Nomura’s representative on IPB’s
Supervisory Board, and Vice-Chairman of that Board) and his colleagues claimed that, in the
Share Purchase Agreement, the Czech Republic had agreed not to sell the State’s interest in
the other major banks on more favourable terms than its sale of IPB shares (a claim denied by
the Respondent) (above, paragraph 56), and consequently that Nomura would not act to
rescue IPB (i.e. provide the necessary additional capital) without State assistance (a position
repeated in April 2000) – assistance which the Czech Republic was in the circumstances
unwilling to provide.

95.
During February and March 2000 IPB and Nomura developed a proposal for a merger
between IPB and KB, and later made presentations regarding it to the Government and the
CNB, but this proposal came to nothing and was rejected.

Also in March 2000 CSOB approached Nomura for discussions with respect to IPB.
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109. At the same time as these discussions were taking place, Nomura’s representatives
had since March 2000 also been meeting with representatives of CSOB to discuss CSOB’s
potential entry into IPB as a Czech domestic partner. These discussions did not proceed
smoothly, with CSOB, for example, refusing to sign a confidentiality agreement as a
condition for access to IPB’s commercially-sensitive information, and insisting on taking

108. Nomura continued its attempts to find a strategic partner for IPB. Progress was made
with the Allianz/UniCredito consortium. On 4 April 2000 a term sheet was signed providing
for a capital increase for IPB and UniCredito’s entry as a strategic partner for the bank. By
the middle of May active steps were being taken to follow through with this arrangement and
on 22 May 2000 UniCredito began its due diligence enquiries on IPB. On 26 May 2000
UniCredito was in a position to propose the purchase of IPB at an opening bid of CZK 25-30
billion (twice its book value, subject to agreement on that book value) with a possibility of
paying more.

107. In mid-April 2000 IPB submitted to the CNB some draft proposals to stabilise IPB,
and submitted a further draft to the Government in May 2000, but the proposals were not
acceptable as they did not give the State sufficient control over the restructuring process.

106. On 25 April 2000 the personnel changes at IPB requested by the CNB in February
2000 were made (above, paragraph 96). Mr JiĜí TesaĜ resigned as Chairman of the IPB
Supervisory Board and became instead Vice-Chairman, and Mr Libor Procházka resigned
from his position as Deputy CEO of the IPB Board of Directors. Mr Randall Dillard took
over as Chairman of the Supervisory Board.

105. On 22 March 2000 Ernst & Young (IPB’s auditors) informed the CNB of the
possibility that IPB might not comply with the required capital adequacy requirements, as a
result of which the CNB formally asked IPB to prepare alternative methods for strengthening
its capital should the minority shareholders block an increase in equity capital.

104.

103. On 14 March 2000 Mr Miloš Zeman, the Prime Minister of the Czech Republic, told
Mr Dillard that discussions on the provision of State aid to IPB and on a merger between IPB
and KB were conditional on Nomura injecting new capital into IPB.

102. On 6 March 2000 the CNB obtained an expert study which showed that the
macroeconomic costs which would be associated with IPB’s collapse (if it were to occur)
would directly lead to a fall of about 4% in nominal GDP, and would probably cause a
systemic crisis in the Czech financial sector.

2000 the Minister of Finance and the Governor of the CNB appointed deputies (respectively,
Mr Jan Mládek and Mr LudƟk Niedermayer) to deal with Saluka/IPB. Thereafter, it appears
that Czech officials had only a “soft mandate” in dealing with Saluka/IPB, and Mr Randall
Dillard (then Head of the Merchant Banking Group at Nomura International, and who would
later become Chairman of IPB’s Supervisory Board upon the resignation of Mr JiĜi TesaĜ)
could only have unofficial meetings off Ministry premises with the Deputy Finance Minister,
Mr Mládek.
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117. Also on 24 May 2000 Mr Dillard submitted to the Prime Minister a further proposal
entitled “Securing future for IPB”, involving Nomura assuring a CZK 20 billion capital
increase, a sale of 51% of IPB shares to Allianz/UniCredito and CSOB/KBC, and a KoB
guarantee of IPB’s balance sheet; on 25 May 2000 he gave the same presentation to the
25

120. On 30 May 2000 that meeting took place in Paris, to discuss CSOB’s entry into IPB,
or at least to allow the Government representatives the opportunity to listen to CSOB’s
proposals as part of their efforts to explore possible solutions to the IPB crisis. Mr Mertlík
denied at the time that he participated in the meeting, and denied it also to the Czech
Parliamentary Commission which subsequently investigated these matters. He also denied
that KBC’s entry into IPB was on the agenda of the Paris talks, and stated that, at the
meeting, issues related to CSOB were primarily discussed.

119. In anticipation of that Paris meeting on 26 May 2000 Mr Kavánek wrote to Mr
Tošovský and Mr Mertlík with certain proposals regarding the future of IPB, describing
CSOB’s proposed takeover of IPB and CSOB’s readiness to act immediately. He enclosed
two documents which emphasised the potential advantages of a merger between IPB and
CSOB, and setting out CSOB’s plan for the integration of IPB and CSOB. Further documents
were to be delivered personally on the evening of 29 May 2000. These various documents
have been together referred to by the Claimant as “the Paris Plan”. It envisaged two possible
alternatives for CSOB’s takeover of IPB – a negotiated solution, or forced administration.
The forced administration solution was presented as having fewer risks (although it appears
that later the CNB would have preferred the more co-operative, negotiated solution, while
also preparing for forced administration in case of an emergency). A detailed proposal for the
carrying out of the forced administration solution was set out in the documents provided by
Mr Kavánek, involving only a limited role for the Forced Administrator over the business
activities of IPB and a transfer of IPB’s day-to-day business to CSOB as quickly as possible.

K.

118. While those various developments were taking place, and despite the Government’s
appearance of co-operation with Nomura and IPB, the discussions between the Government
and CSOB which began earlier in the year (above, paragraphs 109-111) to explore the
possibility of CSOB gaining control of IPB should IPB run into serious difficulties,
continued. These discussions were to lead to important developments at a meeting at which
Mr Mertlík (Minister of Finance) and Mr Tošovský (Governor of the CNB) agreed to meet
Mr Pavel Kavánek (CEO and Chairman of the Board of CSOB, aided by Mr ZdenƟk Bakala,
a well-known political lobbyist) and Mr Remi Vermeiren (President/CEO of KBC, a Belgian
bank which was CSOB’s largest shareholder): this meeting was to be held on 30 May 2000 in
Paris where those concerned would be attending a banking conference.

Deputy Finance Minister, Mr Mládek. On 29 May 2000 Mr Mládek replied, rejecting that
proposal (because it involved direct aid to IPB without the State having any control over the
use of the funds), and reiterating the Government’s offer to buy Nomura/Saluka’s shares in
IPB for a symbolic price of 1 euro. Nomura responded by asking how its proposal might be
made acceptable. By 31 May the Ministry of Finance had refused to meet officially with
Nomura or to consider any solution relating to IPB.

121. On 1 June 2000 Ernst & Young, IPB’s auditor, informed Mr Dillard that IPB was not
a going concern because it was not meeting the CNB’s capital adequacy requirements, and
this triggered the CNB’s obligation to revoke IPB’s banking licence. On the same day the
Government informed Nomura that State assistance would only be forthcoming if Nomura
acquired a 51% stake in IPB (i.e. if it acquired a further 5%, since, as already explained,
Nomura, through Saluka, already owned 46% of IPB’s shares).

116. On 24 May 2000 Nomura informed the CNB that, because of the timing of IPB’s
auditor’s statement and the IPB’s General Assembly in late June 2000, the deadline for
finding a solution was mid-June. Mr Pavel Racocha, for the CNB, explained that if neither
IPB nor IPB’s shareholders resolved IPB’s problems, the CNB would have to impose forced
administration on IPB. On 26 May 2000 Ernst & Young, IPB’s auditors, informed the CNB
that IPB needed provisions of CZK 21 billion.

115. On 18 May 2000 Mr Jan Mládek, the Deputy Finance Minister, informed Mr Randall
Dillard that the Ministry of Finance wanted to nationalise IPB, and proposed to buy
Nomura’s shares (i.e. by this time, Saluka’s shares) at a symbolic price of 1 euro: to this end
Mr Mládek wanted Nomura to obtain an additional 5% in IPB.

114. On 5 May 2000 (with follow-up letters on 8 and 9 May), and at the request of the
CNB, Nomura wrote to the Ministry of Finance requesting discussions on the entry of a
strategic partner into IPB, and stated its willingness to arrange for up to CZK 13.2 billion of
new capital on reasonable commercial terms. No reply to these letters was received.

113. On 2 May 2000 the Governor of the CNB, Mr Josef Tošovský, wrote to the Minister
of Finance, Mr Pavel Mertlík, indicating the seriousness of IPB’s capital position, its need for
new capital, the impossibility of finding a strategic investor without State support, IPB’s
inability (as set out in the “Measures for the stabilisation of IPB, a.s.”) to address the problem
of capital adequacy without State assistance, and the imminence of the bank’s collapse. The
Governor saw the options as either stabilising the bank with a private investor and with State
support, or nationalising the bank, or imposing forced administration, or revoking the bank’s
licence.

112. In May 2000 IPB, at the CNB’s request, submitted a revised draft document to the
CNB entitled “Measures for the stabilisation of IPB, a.s.” This document became available to
the press, leading ultimately to a second bank run in June 2000 (below, paragraph 126 and
following).

111. Discussions between the Government and CSOB led to the preparation of a written
presentation of CSOB’s plans for IPB, dated 26 April 2000.

110. The Government had also in April 2000 begun discussions with the potential investors
in IPB which had been identified by Nomura, namely Allianz/UniCredito and CSOB. Both
wanted to purchase IPB’s assets rather than its shares, and both were unwilling to take over
IPB without a guarantee and promise of indemnity from the State. Allianz/UniCredito
moreover wanted several months to conduct due diligence, so only CSOB was able to take
over IPB and continue its banking operations immediately.

over IPB first and only thereafter negotiating the acquisition. CSOB’s attitude by 5 May 2000
was that if IPB wanted Government support, then IPB needed CSOB.
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129. During the run on IPB, Nomura (on behalf of Saluka) had been involved in intensive
negotiations regarding the stabilisation of IPB with strategic investors, officials at the CNB
and Ministry of Finance, and the Prime Minister. On 14 June 2000 IPB submitted a proposal
to the Ministry of Finance, the CNB and the Prime Minister. The proposal involved a transfer
of IPB’s banking business to KoB for CZK 1 for on-sale to a long-term commercial banking
partner acceptable to the Government (with arrangements for the distribution of such sale
proceeds), accompanied by an expressed readiness on IPB’s part to execute the proposal on
or before Friday, 16 June 2000.

128. On 14 June 2000 Mr Kavánek (CSOB) wrote to Mr Niedermayer (CNB) with a
detailed proposal for accepting the operations of IPB, which he had been asked to submit at a
meeting held the previous day. A written proposal was also received on the same day from
Allianz/UniCredito.

127. The Parliamentary Commission which later enquired into these matters (below,
paragraphs 144-147) found that by Monday, 12 June, documents before the CNB already set
out a detailed time schedule of the steps to be taken to sell the enterprise, and that the Friday
to Sunday period was essential to avoid the risk of legal actions being filed against the Forced
Administrator. The Commission also noted that the CNB had already indicated the need to
identify an individual to accept the appointment as Forced Administrator, and to ensure that
he was familiar with the proposed measures and the proposed timetable as well as his
contemplated role.

126. Statements apparently made by CNB officials and reported in the media on 8 June
2000, and a statement on 9 June 2000 by Mr Ladislav Zelinka, Deputy Finance Minister,
raised speculation that IPB might be put into forced administration, and media speculation
increased the following day (10 June 2000 – a Saturday). On Monday, Tuesday and
Wednesday, 12-14 June 2000, there were mass withdrawals from IPB, amounting to CZK 17
billion. Reassuring statements by Government officials that were reported on 15 June had
little or no effect.

L.

125. At about this time, Mr Mertlík met representatives of Allianz and UniCredito, who
made proposals which, in their basic principles, were similar to that made by CSOB. Both
banks wished to purchase IPB’s assets, and both required a guarantee.

124. On 7 June IPB’s auditor informed the CNB that IPB needed to create provisions of at
least CZK 20 or 21 billion, and possibly as much as CZK 40 billion. This meant that IPB
could not meet capital adequacy requirements without external support. On 7 June 2000 Mr
Mládek told Mr Dillard that IPB would be “toast” if it did not accept the 1 euro offer.

123.

122. On 2 June 2000 the Government again repeated its 1 euro proposal. Nomura
investigated ways of accommodating that proposal and, on 4 or 5 June 2000, presented three
alternative proposals for the sale of IPB to the Government. None of these proposals was
acceptable to the Government.
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135. Also on 15 June, the Czech Securities Commission (“CSC”) applied a preliminary
injunction which imposed an immediate suspension of trading in IPB shares.

134. On the night of Thursday, 15 June 2000, the Government met to consider the IPB
situation. The Governor of the CNB and the Minister of Finance explained the gravity of the
situation, with Nomura unwilling to invest the necessary capital and unable to identify a
strategic partner and with IPB’s failure to comply with capital adequacy requirements leading
to the withdrawal of its banking licence with consequential threat to the stability of the
banking sector. They presented as solutions either a cooperative solution involving IPB’s
shareholders, or forced administration coupled with a quick sale accompanied by State
guarantees. The Government decided not to adopt the IPB proposal but instead to impose
forced administration coupled with a quick sale to a strategic investor, with CSOB as the only
bank which could quickly take over IPB. Resolution No. 622 of 15 June 2000 approved the
forced administration of IPB with the objective of a subsequent sale to CSOB as the strategic
investor, the provision of a government guarantee for the assets of IPB in favour of CSOB,
and the issue of guarantees by the CNB to CSOB.

133. Also on that day, IPB wrote to the CNB (the letter being received on 15 June) stating
that IPB’s liquidity had seriously deteriorated and that its solvency was threatened. On
Thursday, 15 June, withdrawals from IPB continued. Representatives of the Government and
CNB met those from IPB and Nomura, who were told that, if IPB did not immediately get
CZK 10 billion from the State, it would revoke IPB’s banking licence. That afternoon Mr
Petr StanČk – the prospective Forced Administrator (i.e. a sort of trustee in bankruptcy) – was
approached by the CNB.

132. On Wednesday, 14 June 2000, the CNB prepared a report for the Government on
IPB’s situation and possible solutions, which included forced administration and, in that
eventuality, the need for any subsequent sale to a strategic investor to be accompanied by a
State guarantee, since otherwise no investor would be interested.

131. After the bank run had started the Government and CNB held meetings with
Allianz/UniCredito and CSOB on proposals for the takeover of IPB. Allianz/UniCredito’s
proposal was such that it was not in a position to take over IPB’s enterprise quickly.

130. Representatives of the CNB and Ministry of Finance met on 15 June 2000 to discuss
the 14 June proposal. Discussions lasted into the evening and, after the meeting closed, there
was an e-mail exchange. The final e-mail (to IPB’s lawyer, Mr Tomáš Brzobohatý)
concluded by saying that the Ministry of Finance team was “now leaving for home and will
continue tomorrow in the morning”. With that e-mail, Nomura’s representatives were under
the impression (which proved to be mistaken) that the detailed heads of terms to implement
their proposal had been substantially agreed and that negotiations would continue the
following day. IPB notified both the Ministry of Finance and the CNB that its Supervisory
Board had approved, and had recommended the Management Board to approve, this
transaction. However, the proposal was seen by the Czech authorities to involve serious
economic, legal and organizational risks for the Czech Republic.
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141. In response to an expression of interest by CSOB in purchasing IPB’s enterprise, the
Forced Administrator engaged in extensive discussions with CSOB and its majority
shareholder, KBC (a Belgian bank), on 17-18 June 2000; CSOB and KBC also had
discussions with the CNB and the Ministry of Finance. The Forced Administrator, who had
only limited options, decided to pursue the sale of IPB’s enterprise to CSOB, for which on 18
June 2000 he sought the CNB’s approval, which was granted. CSOB, however, had insisted
on receiving a State guarantee from the Ministry of Finance, and a promise of indemnity from
the CNB.

140. On Saturday, 17 June 2000, and Sunday, 18 June 2000, the Forced Administrator
discussed IPB’s financial situation with Ernst & Young, IPB’s auditor, who, on 18 June, told
the CNB that IPB’s capital adequacy ratio was in fact negative. The Forced Administrator
informed the CNB of this (as required by the Czech Banking Act), whereupon the CNB (also
as required by that Act) began the process of revoking IPB’s banking licence.

139. Armed police entered IPB’s headquarters and effected the physical removal from the
premises of all bank managers.

138. Also on Friday, 16 June, IPB requested a short-term loan of CZK 10 billion from the
CNB to maintain its liquidity – a request which was received after the appointment of the
Forced Administrator. On that same day, CSOB also informed the Forced Administrator of
its interest in purchasing IPB’s enterprise.

137. Late on the morning of Friday, 16 June 2000, the CNB informed IPB of its decision to
introduce forced administration upon IPB and appointed Mr Petr StanČk as the Forced
Administrator of IPB. The Forced Administrator thereupon assumed the powers of IPB’s
Board of Directors (i.e. took over the management of IPB), and all the powers of all corporate
governing bodies of IPB were immediately suspended. The Forced Administrator was to do
what was necessary to secure its unproblematic operations and to achieve an accelerated sale
of IPB to CSOB, being its strategic partner. His monthly remuneration was also specified,
with mention of a special bonus (“extraordinary reward”) for the implementation of the sale
to CSOB (the figures for the remuneration and the bonus were, however, removed by the
Respondent from the copy of the document submitted in evidence). The CNB issued an
irrevocable guarantee for all IPB creditors on that day, to prevent any panic.

136. On Friday, 16 June 2000, the CNB put IPB into forced administration. Although IPB
considered that it had sufficient liquidity to survive a bank run, the CNB’s stated reasons for
imposing forced administration were that there was a considerable risk of the bank not being
able to make payments (i.e. to survive a bank run) and that the CNB had to avoid a situation
where panic among the bank’s depositors permanently destabilised its operations. Moreover,
the CNB explained that IPB’s financial situation threatened the stability of the Czech banking
system, and that the CNB was entitled to impose forced administration to remedy the bank’s
shortcomings which the bank’s shareholders had failed to take the necessary measures to
correct.

M.
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146. The Commission further found that the CNB had issued instructions to the Forced
Administrator and in so doing had acted unlawfully, and that his testimony, in denying that
he was acting under the instructions of the CNB, was false. In mid-September 2000 the
Chairman of the Parliamentary Commission filed a criminal complaint against Mr Mertlík

145. The circumstances in which the sale of IPB to CSOB was effected were such as to
raise questions as to its lawfulness under Czech law. The Parliamentary Investigation
Commission appointed a legal expert to consider the matter who, in his report of 10 May
2001, concluded that the CNB was not entitled to put IPB into forced administration, that the
Forced Administrator had not (particularly at the speed with which he disposed of IPB)
fulfilled his responsibilities correctly, that the CNB’s irrevocable guarantee for all IPB
creditors of 16 June 2000 was null and void, and that CSOB had provided no consideration
for IPB’s banking business and accompanying State aid. The Commission itself found that by
instructing the Forced Administrator to sell IPB’s business to CSOB as quickly as possible
the CNB had exceeded its legal powers, and that the way in which the strategic partner had
been selected between 16 and 19 June was “unprecedented and non-transparent”. The
Commission also found that the CSOB Transaction Document signed on 19 June 2000 gave
IPB to CSOB “effectively as a gift”, that CSOB “obtained an undeserved benefit of many
tens of billions of Czech crowns to the detriment of the state budget”, and that the Minister of
Finance, had he acted as he should have done, would have ensured that CSOB paid an
appropriate price.

144. On 3 July 2000 the Ministry of Finance and the CNB prepared a report which was
submitted to the Czech Parliament (Chamber of Deputies) to inform the public about the
circumstances leading to the forced administration of IPB and its sale to CSOB. The next day
the Chamber, at the instigation of the opposition parties, set up an Investigation Commission
to clarify the State’s decisions. The opposition parties had eight of the ten seats on the
Commission. Its findings were summarised in a report submitted to the Chamber of Deputies
on 11 August 2001.

143. IPB was transferred to CSOB on Monday, 19 June 2000, and the Ministry of Finance
signed the State guarantee to CSOB while the CNB signed its promise of indemnity to
CSOB.

142. As the State guarantee and the CNB’s promise of indemnity to CSOB involved State
aid, the approval of the OPC was required. The OPC was accordingly involved in the final
stages of the transaction, and reached a preliminary conclusion that State aid under the Sale
Agreement and State Guarantee should be exempted from the general prohibition against
State aid, characterised as restructuring aid and aid to remedy a serious disturbance in the
Czech economy. On around 14 June Mr Kamil Rudolecký (Director of State Aid Department
of the OPC) was first officially informed by his superior, Dr JiĜí Buchta, of the plans to offer
financial assistance to IPB, and, on Sunday, 18 June, he and Dr Buchta met with
representatives of CSOB, including Mr Kavánek, to discuss the aid package about to be given
to IPB. Subsequently, on the evening of Sunday, 18 June 2000, the OPC informed the
Ministry of Finance of its approval of the aid packages under certain conditions, and
delivered its formal decision to that effect on Monday, 19 June 2000. This decision (which
was in some respects in terms identical with elements in the Paris Plan) had the appearance of
retrospectively granting an exemption for the aid given to CSOB in the sale agreed over the
weekend.
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151. On 23 June 2000 Ernst & Young, IPB’s auditor, reported to the CNB that it had been
unable to complete IPB’s audit for 1999 because IPB had failed to provide the auditor with
necessary information.

150. On 21 June 2000 the Government approved the provision of a State guarantee to
CSOB for the assets of IPB provided that that guarantee would be replaced by a restructuring
agreement whereby KoB would assume the security for IPB’s assets, and also approved the
Ministry of Finance’s guarantee to the CNB to cover losses ensuing from the CNB’s promise
to indemnify CSOB.

149. Nevertheless, the sale of IPB to CSOB went ahead on the basis of the Forced
Administrator’s actions.

148. In various respects, it was questionable whether the legal requirements for the
granting of State aid were complied with in respect of, in particular, the guarantee announced
on 19 June 2000, the Ministry of Finance’s non-compliance by the stipulated deadline with
certain conditions imposed by the OPC in relation to the exemption granted for that
guarantee, the indemnity given by the CNB to CSOB, the agreement of 19 June 2000
between the Ministry of Finance and CSOB whereby the Ministry undertook to compensate
CSOB for all of the purchase price which CSOB would become obligated to pay to IPB for
the IPB enterprise, and the conclusion, without the OPC’s approval, of a restructuring
agreement of 31 August 2001 granting to CSOB an asset management contract over IPB’s
former assets.

147. Apart from raising questions as to the lawfulness of the transaction under Czech law
relating to aspects of the forced administration, the circumstances also raised similar
questions as regards the granting of State aid in connection with the transaction. Under Czech
law the Public Assistance Act generally prohibited the grant of State aid unless the aid had
been notified to the OPC and granted a formal exemption by it: that Act came into force on 1
January 2000, and brought Czech domestic law on State aid into line with the Czech
Republic’s international obligations under the Agreement of 4 October 1993 establishing an
Association between the European Communities and their Member States, of the one part,
and the Czech Republic, of the other (“the Europe Agreement”).2 The various guarantees and
indemnities which formed part of the transaction whereby CSOB acquired IPB could be
regarded as State aid, under both the relevant Articles of the Treaty Establishing the
European Community (“EC”) (“EC Treaty”)3 and the parallel provisions of the Public
Assistance Act.

and the Forced Administrator in respect of false testimony. The Commission concluded that
the Forced Administrator “did not administer the bank. He only fulfilled his task to take over
and sell the bank without having an idea of what he was actually selling”. In several respects
it appears that the Forced Administrator, in selling IPB to CSOB as quickly as possible, may
have acted inconsistently with his statutory and fiduciary duties under Czech law. The
Commission did not, however, conclude that the Ministry of Finance or the CNB had done
anything illegal. Its findings, in the view of the Respondent, were largely speculative and a
politically motivated attempt to discredit the Government.
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157. On 30 January 2001, the Czech police carried out a search of Nomura’s Prague
Representative Office and seized documents belonging to Nomura. This police search was
subsequently held by the Constitutional Court on 10 October 2001 (i.e. after the present
arbitration had been initiated) to have violated Nomura’s fundamental rights, and the Court
ordered the return of the documents seized during the search.

156. On 26 October 2000 a Police Order was issued, at the request of CSOB, which
required the CSC permanently to suspend Saluka’s right to dispose of its shares in IPB.
Saluka appealed against this Police Order to the State Prosecutor and this challenge was
upheld on 5 February 2001. However, the Czech police issued a new suspension Order over
IPB’s shares, which the Securities Centre registered on 31 January 2001. Following a request
from Saluka on 1 November 2001 (i.e. after the present arbitration had been initiated) for the
removal of the suspension Order, and the police’s refusal to do so, the Public Prosecutor’s
Office in Prague ruled on 23 April 2002 that there was no legal basis for the suspension
Order against the shares, but ordered that Saluka’s IPB shares be held in the custody of the
District Court of Prague. On appeal to the Supreme Public Prosecutor’s Office on 16 May
2002 the Public Prosecutor’s custodial order over Saluka’s shares was quashed. The Supreme
Public Prosecutor’s Office, however, also held – on a point which was not part of Saluka’s
appeal, and on which Saluka had not been heard – that it was still justifiable to secure
Saluka’s shares in IPB by suspending trading in them. Since the Supreme Public Prosecutor’s
Office was the final appellate instance, Saluka lodged a petition with the Czech
Constitutional Court on 18 July 2002 seeking an appropriate remedy.

155. On 16 January 2001 the CSC, acting under a new amendment to the Czech Securities
Act, issued a Notice of Loss of Position as a Participant against Saluka, having the effect that
Saluka was no longer considered a party to the “new” suspension proceedings commenced on
11 October 2000, or any other suspension proceedings commenced after 1 January 2001.
Shareholders were thereby excluded from challenging suspensions of trading in shares owned
by them.

154. On 6 September 2000 the CSC made a decision on the merits of the suspension of
trading in IPB shares which hitherto had been based only on a preliminary injunction (above,
paragraph 135). This decision became binding on 25 September 2000 and extended the
suspension in trading which had previously been based on the preliminary injunction. The
reasons given by the CSC for the actions it took were in the Claimant’s view of questionable
accuracy but, in the Respondent’s view, were in no way improper. So far as the Tribunal is
aware, the suspension of trading in IPB’s shares still continues, as a result of further
successive “temporary” injunctions issued by the CSC. Saluka’s appeal to the Presidium of
the CSC against the CSC’s decision of 6 September 2000 and its imposition of a “new”
temporary suspension on 11 October 2000 were rejected by two decisions of 18 January
2001.

153. On 24 August 2000 the OPC approved the exemption of the State aid arising from the
indemnity given to CSOB by the CNB.

152. On 30 June 2000 Saluka transferred 61,780,694 IPB shares back to Nomura. On
7 July 2000 Saluka submitted a Transfer Notice to the NPF, but on 21 July 2000 the NPF
informed Saluka that it did not consider the document served to have been a proper Transfer
Notice.
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165.

a declaration that the Czech Republic has breached Article 5 of the Treaty by
depriving Saluka of its investment unlawfully and without just compensation
equal to the genuine value of the investment;

an order that the Czech Republic pay Saluka compensation for the damages
that it has suffered as a result of the breaches of the Treaty, such damages to
be determined by the Tribunal based on further submissions;

(b)

(c)
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a declaration that the Czech Republic has breached Article 3 of the Treaty by
failing to accord Saluka’s investment fair and equitable treatment;

(a)

In its Memorial, the Claimant requested the following relief:

164. On the basis of the facts and the law as it saw them, the Claimant considered that the
Czech Republic had acted in a way which was discriminatory, unfair, inequitable and
expropriatory, and was thus in breach of its obligations under the Treaty, in particular those
arising under Articles 3 and 5.

III.

163. On 16 February 2004 the CSC registered CSOB as the new owner of Saluka’s IPB
shares.

162. At the end of January 2004 the Board of Directors of IPB (controlled by Nomura) and
Mr Petr Beneš (former director of IPB) separately filed for IPB’s bankruptcy. On 5 February
2004 IPB was declared bankrupt.

161. On 16 December 2003 and in January 2004 the European Commission (“EC”) made
decisions which had the effect of establishing that it would not review the compatibility of all
State measures towards KB and CS with EC State aid rules.

160. On 16 June 2002 the forced administration of IPB ended and Nomura resumed control
over IPB. IPB subsequently filed several claims against the Czech Republic, CSOB and JP
Morgan. On 4 December 2002 the Czech Republic and the NPF initiated the NPF arbitration
against Saluka and Nomura, and later that month an arbitration tribunal ordered Nomura to
transfer the IPB shares to CSOB.

159. On 18 July 2001 Saluka filed its Notice of Arbitration initiating the present arbitration
against the Czech Republic. All subsequent events (to some of which attention has already
been drawn) therefore post-date the commencement of this arbitration.

158. On 19 March 2001, the OPC reopened the proceedings which led to its decision of
19 June 2000 (above, paragraph 142) approving the Agreement for the sale of IPB to CSOB
and the associated State Guarantee Agreement. On 23 August 2001, i.e. after the present
arbitration had been initiated, the OPC disapproved the payment to CSOB for the costs of the
forced administration, but, in a further decision of 15 December 2003, the OPC approved that
item and approved the Sale Agreement and State Guarantee.
an order that the Czech Republic pay the costs of these arbitration
proceedings, including the costs of the Tribunal and the legal and other costs
incurred by Saluka, on a full indemnity basis.

(e)

168.

At the conclusion of its oral submissions, the Respondent asked that the
Tribunal “render an award determining that there was no violation of either
Article 3 or Article 5 of the Treaty” and, in its Post-Hearing Brief, “that the
Tribunal issue a Final Award determining that the Treaty was not violated”.

(d)
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In its Rejoinder (i.e. after the Tribunal’s Decision on Jurisdiction over the
Respondent’s Counterclaims), “that the Tribunal render a final Award
determining that the Czech Republic has not violated Articles 3 and 5 of the
Treaty”; and

an order that Saluka pay the costs of these arbitration proceedings,
including the costs of the Tribunal and the legal and other costs
incurred by the Czech Republic, on a full indemnity basis;

(iv)

(c)

interest on the compensation awarded to the Czech Republic, in an
amount to be determined by the Tribunal; and

an order that Saluka pay the Czech Republic compensation for the
damages suffered as a result of Saluka’s unlawful acts presently
estimated to be approximately CZK 100 billion to CZK 260 billion
(approximately US$3.22 billion to US$8.38 billion);
(iii)

(ii)

a declaration that Saluka breached the Agreement and engaged in other
unlawful acts;

In its Counter-Memorial,

(b)
(i)

In its Notice to Dismiss, “that the Tribunal dismiss with prejudice the
arbitration filed by Saluka and award the Czech Republic its attorneys’ fees
and costs”;

(a)

In its pleadings, the Respondent requested the following relief:

167. For its part, the Respondent, on the basis of the facts and the law as it saw them,
denied that there had been any breach of its obligations under the Treaty and, in any event,
challenged the entitlement of Saluka to invoke the arbitration provisions of the Treaty.

166. The Claimant’s subsequent pleadings, both written and oral, did not vary those
requests.

interest on the compensation to be awarded to Saluka, in an amount to be
determined by the Tribunal; and

(d)
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The Parties’ Arguments

176.
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A plea that the arbitral tribunal does not have jurisdiction shall be raised not later than
in the statement of defence or, with respect to a counter-claim, in the reply to the
counter-claim.

Article 21.3 of those Rules provides:

175. The filing of such a Notice had not been envisaged in the timetable fixed by the
Tribunal, nor is it envisaged in the UNCITRAL Rules.

174. By its Notice to Dismiss, the Respondent argued that (a) Nomura did not buy IPB
shares in order to invest in IPB’s banking operations, but instead its true purpose was to
facilitate its acquisition of Czech breweries in which IPB held a controlling shareholding; (b)
Nomura did not disclose that true purpose to the Czech authorities at the time of its purchase
of IPB shares; (c) Nomura had thus not acted in good faith and had violated the principle of
non-abuse of rights, and was therefore not a bona fide investor; and (d) therefore Saluka, to
whom Nomura had transferred its IPB shareholding, was precluded from having recourse to
arbitration under the Treaty.

173. The Claimant’s Memorial was due to be filed on 15 August 2002. Two days earlier,
on 13 August 2003, the Respondent filed a Notice to Dismiss, by which it requested that the
Tribunal dismiss the Claimant’s claims.

A.

172. The Tribunal must first address the issue of its jurisdiction to hear and decide the
dispute which Saluka has submitted to it.

IV.

171. The Tribunal considers that it will be more convenient if, rather than attempting to
summarise the parties’ arguments as a whole, it instead summarises their contentions
separately in the course of its consideration of each of the various particular issues which it is
called upon to determine, and so far as they may be relevant to those issues.

170. The parties developed their respective arguments fully in their written pleadings,
which were submitted in the manner set out in Part I of this Award, the Introduction. They
also refined their positions and put forward further arguments in support of their respective
cases in the course of the oral hearings which were held in April 2005, as also set out in Part I
of this Award.

169. The Claimant in its Memorial stated that it was “appropriate and efficient to postpone
precise issues of the quantification of Saluka’s loss to a separate phase of the proceedings
when the Tribunal’s decision on liability is known”. In its Counter-Memorial, the Respondent
stated that “[l]ike Saluka, the Czech Republic concludes that it is appropriate and efficient to
postpone precise issues of the quantification of the Czech Republic’s loss to a separate phase
of the proceedings”.
In general, the arbitral tribunal should rule on a plea concerning its jurisdiction as a
preliminary question. However, the arbitral tribunal may proceed with the arbitration
and rule on such a plea in their final award.

Article 21.4 of the UNCITRAL Rules provides:
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181. The Tribunal did not, however, find it necessary to touch on those issues for the
immediate purpose of reaching a decision on its jurisdiction to hear and determine the
counterclaim advanced in this case by the Respondent. For that purpose, the Tribunal found it
appropriate to proceed in the first place on the basis that the question of the relationship
between Saluka and Nomura was assumed to be determined on the basis most favourable to
the Respondent (see Decision on Jurisdiction over the Czech Republic’s Counterclaim,
paragraphs 41-44 and 81-82). Accordingly, the Tribunal initially proceeded on the
assumption, but without deciding, that the relationship between Saluka and Nomura Europe
was sufficiently close to enable the Tribunal’s jurisdiction in proceedings instituted by Saluka
to extend to claims against Nomura. The Tribunal then on that hypothetical basis addressed
the several heads of the Counterclaim put forward by the Respondent, and concluded that the

180. The Claimant attached overriding weight to the fact that Nomura Europe on the one
hand and Saluka on the other were separate legal persons constituted under the laws of
different States, that only Saluka was the Claimant in this arbitration and within the
jurisdiction of the Tribunal, that Nomura Europe could not be brought within the scope of the
Czech-Netherlands Treaty, and that a counterclaim against Nomura Europe could not
therefore be brought in these arbitration proceedings instituted by Saluka. The Respondent,
however, maintained that, in the context of the circumstances which gave rise to this
arbitration, the relationship between Nomura and Saluka was so close that they were in effect
interchangeable as parties in these proceedings; indeed, in the Respondent’s submission, such
was the closeness of the relationship that the real party in interest was Nomura, and that
Saluka was not a bona fide “investor” under the Treaty, for which reason the Respondent
requested that the proceedings initiated by Saluka be dismissed.

179. Nevertheless, the issue surfaced again in the context of the Respondent’s
Counterclaims. In the Notice of Counterclaim which the Respondent volunteered on 4
December 2002 the Respondent set out its proposed “counterclaim against Saluka” and stated
that it would elaborate on such claims when it filed its Counter-Memorial. The Respondent
stated in paragraph 380 of its Counter-Memorial that by its Counterclaim the Czech Republic
sought relief on account of the manner in which Saluka (sic) handled its “purported
investment”. Although it thus appeared that the Counterclaim was intended to be directed
against the Claimant, under each of the more specific heads of its Counterclaim, the
Respondent’s Counter-Memorial identified Nomura as the defendant (essentially Nomura
Europe, which is a legal person constituted under the laws of England), whereas the Claimant
in this arbitration is Saluka (which is a legal person constituted under the laws of The
Netherlands).

178. At a Procedural Meeting in London on 10 September 2002 to consider the
Respondent’s request, the Tribunal ruled that, because the facts alleged in the Respondent’s
Notice to Dismiss were so closely related to the facts involved in the principal claim, the
dismissal issue should be joined to the merits and ruled upon in the Tribunal’s final award
(above, paragraph 20, Part I.E. of the Decision on Jurisdiction over Counterclaims).

177.
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(c)
Moreover, the Respondent maintained that, in the context of the circumstances
which gave rise to this arbitration, the relationship between Nomura and Saluka was so close
that they were in effect interchangeable as parties in these proceedings and that the terms
“Nomura” and “Saluka” could be used interchangeably, Saluka being nothing more than a
shell used by Nomura for its own purposes. Indeed, in the Respondent’s submission, such
was the closeness of the relationship that the real party in interest was Nomura, and Nomura
was not an eligible claimant under the Treaty.

(b)
In any event, the Respondent contended that Saluka did not have any real and
continuous bona fide social or economic factual links to The Netherlands, and should
therefore be disqualified from being considered as an “investor”.

(a)
The Respondent repeated its contention that Nomura had not made its
investment in IPB in order to keep IPB viable but to facilitate the acquisition of two valuable
Czech breweries through control of IPB’s stake in them: Nomura’s real objective was not to
invest in IPB’s banking operations but, by way of a Put Option scheme which in effect
eliminated all downside risk from Nomura’s purchase of the IPB shares, to acquire and then
sell on IPB’s shareholding in the brewery companies, which made Nomura’s real objective
something other than a bona fide investment in IPB. The investment had not been lawfully
made (as was generally required for investment protection), but was part of a “dishonest
scheme to secure enormous benefits”. Czech law required Nomura to file a business plan for
its investment in IPB, and a false filing was a breach of that legal requirement. Nomura’s
failure, in its filed business plan, to disclose its true objectives to the Czech authorities had
led them to approve the purchase of IPB’s shares, which they would not otherwise have done.
Nomura had not acted in good faith and had violated the principle of non-abuse of rights, for
which reason Saluka was precluded from relying on the international arbitral process
provided by the Treaty.

183. In its Counter-Memorial and in subsequent pleadings, the Respondent elaborated its
“dismissal” arguments, and added further arguments contesting the Tribunal’s jurisdiction. In
particular:

184. In its subsequent pleadings (Rejoinder, oral argument, and Post-Hearing Brief), the
Respondent contended principally that:

182. It followed from that conclusion that the Tribunal did not find it necessary in the
context of its decision on its jurisdiction over counterclaims to reach any decision as to the
nature of the relationship between Saluka and Nomura Europe and the consequences of that
relationship, whatever it may be. Accordingly, the Tribunal’s decision that it was without
jurisdiction to hear and determine any of the heads of counterclaim put forward by the
Respondent was without prejudice to the eventual consideration of that issue, involving in
particular Saluka’s standing as an “investor” under the Treaty. That issue remained to be
considered at the merits phase of these proceedings, as originally decided by the Tribunal in
its ruling of 10 September 2002.
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185. In the Claimant’s Memorial, the Claimant simply relied on the fact that the Claimant
was established under Dutch law for the express purpose of holding the IPB shares which
Nomura had purchased, and that consequently it was an “investor” as defined in the Treaty
and its shareholding was an “investment” as also so defined. The facts surrounding the
purchase of the IPB shares showed that Saluka had fulfilled the requirement of Article 2 of

(e)
Moreover, the Claimant was acting in abuse of rights in instituting the
arbitration since its purpose in doing so was to take advantage of the delay which would
thereby be occasioned so that Nomura might gain advantage from the running of statutes of
limitation in relation to civil or criminal proceedings which might be instituted by the Czech
Republic in other fora.

(d)
The Nomura Group had acted fraudulently and dishonestly throughout the
events to which the case related. Nomura’s circular financing arrangements, the Czech beer
deal, the Put Option and the establishment of the “Tritton Fund” (in the Cayman Islands) had
all been conducted contrary to international bonos mores. This continuing failure to act in
good faith and the abuse of process required that Saluka – which had never even been a bona
fide holder of an investment which might have been injured – should be denied protection
under the Treaty. Allegations of harm suffered by Nomura (rather than Saluka), and
allegations based on the period before October 1998 when Saluka acquired its IPB shares,
were outside the Tribunal’s jurisdiction.

(c)
“Piercing the corporate veil” was permissible as an equitable remedy where
corporate structures had been utilised to perpetrate fraud or other malfeasance. Nomura had
used corporate structures to realise profit and put the banking sector at risk, and to perpetrate
fraud against the Czech Republic. The corporate veil should therefore be pierced, the real
interest at stake should be recognised to be Nomura’s, and, as Nomura was not within the
Treaty definition of an “investor”, the Tribunal was without jurisdiction.

(b)
While a simplistic or literal view of Article 1 of the Treaty might suggest that
Saluka was a qualified investor, the Treaty had to be interpreted in light of the realities of the
situation, and they showed that Nomura and Saluka had not conducted themselves as true
investors.

(a)
Saluka had not made an investment in the Czech Republic since it had
invested nothing, acting merely as a conduit for Nomura’s investment: Nomura retained the
voting rights associated with the IPB shares, participated in the management of IPB, and
conducted all the dealings with the Czech authorities. Saluka was a mere surrogate for
Nomura, and a claim under an investment treaty could not be brought by an entity which was
a surrogate for another entity which, like Nomura, was not covered by the Treaty. Saluka was
an agent for Nomura, not a true investor.

(d)
Saluka was not, so the Respondent contended, a bona fide “investor” as
defined in the Treaty and was thus unable to have recourse to arbitration under it. The
Respondent accordingly requested that the proceedings initiated by Saluka be dismissed.

disputes which had given rise to the Respondent’s Counterclaim were not sufficiently closely
connected with the subject-matter of the original claim put forward by Saluka to fall within
the Tribunal’s jurisdiction under Article 8 of the Treaty.
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Saluka’s investment in IPB was a real investment.

197. An investor of the “other” Contracting Party (in these proceedings, The Netherlands)
must in the first place satisfy the definition of “investors” in Article 1(b)(ii) of the Treaty.
40

188. The Claimant’s response was that the Tribunal had jurisdiction to consider and make
factual findings about the conduct of Nomura in so far as such findings might be relevant to
39

196. In accordance with Article 8, the competence to make use of the arbitral process
provided for in Article 8 of the Treaty is possessed by “investors” in respect of their
“investments”. Those terms are defined in Article 1 of the Treaty.

[T]o what extent, if at all, (1) can the Tribunal consider and make findings about the
conduct of Nomura? (2) is Nomura a necessary party to these proceedings in relation
to that conduct?

194. In relevant part, Article 8.1, to which Article 8.2 refers back, relates to “[a]ll disputes
between one Contracting Party and an investor of the other Contracting Party concerning an
investment of the latter . . .”.
195. In these proceedings, the Czech Republic is the relevant “Contracting Party” with
which the Claimant claims a dispute exists.

Nomura was a bona fide investor.

Relevant Terms of the Treaty

193. The Tribunal’s jurisdiction is governed by the terms of the Treaty. The immediately
relevant terms of the Treaty are Article 8.1 and Article 1.

B.

192. The Tribunal will now address the substantive arguments advanced by the
Respondent by which it sought to show that the Tribunal was without jurisdiction to entertain
the present proceedings.

191. Accordingly, although the Notice to Dismiss is not worded as an objection to the
Tribunal’s jurisdiction, it may be assimilated to an objection that the Tribunal is without
jurisdiction. As such, it was permissible (although perhaps procedurally unorthodox) for the
Respondent to file its Notice making that objection. Doing so by way of the Notice to
Dismiss filed on 13 August 2003 was within the time limit prescribed by Article 21.3 of the
UNCITRAL Rules. So too was the further elaboration of the Respondent’s arguments in its
Counter-Memorial.

190. In considering the various issues of jurisdiction and admissibility which have been
raised, the Tribunal first notes that the Respondent’s Notice to Dismiss in substance argues
that the Tribunal should decline to entertain the proceedings initiated by the Claimant on the
ground that the Claimant is not qualified to bring arbitration proceedings under the Treaty.

189. The Respondent’s answer to the Tribunal’s question was that (1) the Tribunal might
make findings of fact regarding Nomura’s conduct without considering Nomura to be a
“necessary party” to the proceedings, such an approach being typical in BIT arbitrations, and
(2) although the Tribunal might make findings of fact regarding Nomura’s conduct, Saluka
could not recover any damages on the basis of Nomura’s alleged loss – and since Saluka’s
alleged claims for damages were in fact Nomura’s claims, Saluka’s claims could be
dismissed because Saluka is not seeking to recover for any losses that it had itself sustained.

Saluka’s positive case or the Czech Republic’s defence, and that the possibility that the
Tribunal had to make findings of fact with respect to Nomura’s conduct did not require
Nomura to be joined as a party to the proceedings.

187. At the close of the oral hearings, the Tribunal asked the parties to address, in their
post-hearing briefs, the following question:

(f)

(e)
Nomura’s acquisition of the brewery shares was a commercial and financial
transaction which was not tainted by any impropriety.

(d)
Nomura did not mislead the Czech authorities as to the nature of its
investment in IPB, having made clear its role as a portfolio investor all along.

(c)

(b)
There was no need to consider whether or not Saluka had any factual links
with The Netherlands, since the Treaty adopted the place-of-incorporation test and there was
no basis for adding a “factual link” test.

(a)
Saluka’s shareholding was not negated by allegedly not being “lawfully made”
and therefore not bona fide; the only illegality which had been alleged concerned the Put
Option, for which there was no basis and which in any event had already been held to be
valid in an associated arbitration. In connection with obtaining the CNB’s approval for the
Share Purchase Agreement, Nomura had duly filed its business plan, which had only to relate
to its intentions regarding the future conduct of IPB’s banking operations.

186. In its subsequent pleadings (Reply, oral argument, and Post-Hearing Brief), the
Claimant repeated its view that Saluka was a Dutch legal entity and thus an “investor” and
that its ownership of IPB shares was an “investment”. The Claimant added further argument,
in particular:

the Treaty that investments be lawfully made, and this was borne out by the approval given to
the share purchase agreement by the Czech authorities. In its more specific written responses
to the Respondent’s more detailed exposition of its arguments on the question of the
Tribunal’s jurisdiction over counterclaims (i.e. in its Objections to Jurisdiction over the
Czech Republic’s Counterclaims and its Reply to the Czech Republic’s Response to the
Claimant’s Objections to Jurisdiction over the Czech Republic’s Counterclaims), the
Claimant attached overriding weight to the fact that Nomura Europe on the one hand and
Saluka on the other were separate legal persons constituted under the laws of different States,
that only Saluka was the Claimant in this arbitration and within the jurisdiction of the
Tribunal, and that Nomura Europe, as an English company, could not be brought within the
scope of the Czech-Netherlands Treaty.
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title to money and other assets and to any performance having an economic
value;

rights in the field of intellectual property, also including technical processes,
goodwill and know-how;

concessions conferred by law or under contract, including concessions to
prospect, explore, extract and win natural resources.

(iii)

(iv)

(v)

in so far as the purchase of IPB shares was an investment, it had not been
lawfully made;

the real party in interest in the arbitration was not the Claimant, Saluka, but
Nomura, which was not an eligible claimant under the Treaty;

the relationship between Nomura and Saluka was so close as to make them
interchangeable;

Nomura/Saluka was not a bona fide investor in IPB;

Nomura/Saluka did not act in good faith in purchasing the IPB shares;

(b)

(c)

(d)

(e)

(f)
41

the purchase of IPB shares was not an investment since Nomura/Saluka had
invested nothing in IPB;

(a)

199. Although the Respondent did not always articulate the various grounds on which it
challenged the Tribunal’s jurisdiction with the utmost clarity or consistency, and given its
contention that Nomura and Saluka were interchangeable, the principal jurisdictional
contentions put forward by the Respondent may be considered under the following headings:

The Respondent’s Challenges to the Tribunal’s Jurisdiction

shares, bonds and other kinds of interests in companies and joint ventures, as
well as rights derived therefrom;

(ii)

C.

movable and immovable property and all related property rights;

(i)

The term “investments” shall comprise every kind of asset invested either directly or
through an investor of a third State and more particularly, though not exclusively:

198. In the second place, the dispute between the Czech Republic and such an investor
must be one “concerning an investment of [the investor]”. The term “investments” is defined
in Article 1(a) as follows:

Under that definition, for the purposes of the present proceedings, that term comprises “legal
persons constituted under the laws of [The Netherlands]”.

Saluka had no real and continuous social and economic links with The
Netherlands.

(h)

D.

The Purchase of IPB Shares as an Investment and Compliance with Legal
Requirements

The Tribunal will now address each of the Respondent’s contentions.
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207. The argument that Saluka had invested nothing in IPB and for that reason the
purchase of IPB shares could not be considered an “investment” seems to be based on two

206. The Respondent challenges that conclusion on a variety of grounds, notably on the
basis that it was not an investment since Saluka had in reality invested nothing in IPB, and
that, in so far as the purchase of IPB shares was an investment, it had not been lawfully made.

205. There seems no room for doubt that a qualified investor’s holding of shares in a
Czech company such as IPB constitutes an investment within the scope of the definition.

204. The Tribunal notes in passing that, although not in terms part of the definition of an
“investment”, it is necessarily implicit in Article 2 of the Treaty that an investment must have
been made in accordance with the provisions of the host State’s laws. In relevant part, Article
2 stipulates that “[e]ach Contracting Party . . . shall admit such investments in accordance
with its provisions of law”. Accordingly, and as both parties acknowledge, the obligation
upon the host State to admit an investment by a foreign investor (i.e. in the present context, to
allow the purchase of shares in a local company) only arises if the purchase is made in
compliance with its laws.

203. The first question to be addressed is whether Saluka’s holding of IPB shares is an
“investment” for purposes of the Treaty. “Investments” are defined in the Treaty very widely.
They comprise “every kind of asset invested directly or through an investor of a third State”,
certain of the more usual kinds of investments then being identified by way of illustration.
These illustratively identified assets include in particular “shares, bonds and other kinds of
interests in companies and joint ventures, as well as rights derived therefrom”.

202. Under a Share Purchase Agreement of 8 March 1998, Nomura Europe bought a
controlling (but not majority) holding of shares in the Czech bank IPB. Most of Nomura
Europe’s shareholding in IPB was transferred to Saluka on 2 October 1998, with the balance
being transferred on 24 February 2000. Saluka instituted these present proceedings by a
Notice of Arbitration dated 18 July 2001, at a time when it was still the registered owner of
the shares, alleging various Treaty breaches in respect of its holding of IPB shares.

201.

200. The Tribunal has concluded that the Claimant’s shareholding of IPB shares is an
“investment” within the meaning of the Treaty, that the Claimant is in respect of that
investment an “investor” within the meaning of the Treaty, and that the Tribunal has
jurisdiction to hear claims brought before it by the Claimant.

Nomura/Saluka acted in abuse of rights in the purchase of IPB shares;

(g)
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212. So far as concerns the lawfulness of the original purchase of IPB shares by Nomura
Europe, the Respondent has argued that that shareholding cannot be regarded as a capital

211. To a considerable extent, this argument seeks to replace the definition of an
“investment” in Article 2 of the Treaty with a definition which looks more to the economic
processes involved in the making of investments. However, the Tribunal’s jurisdiction is
governed by Article 1 of the Treaty, and nothing in that Article has the effect of importing
into the definition of “investment” the meaning which that term might bear as an economic
process, in the sense of making a substantial contribution to the local economy or to the wellbeing of a company operating within it. Although the chapeau of Article 2 refers to “every
kind of asset invested”, the use of that term in that place does not require, in addition to the
very broad terms in which “investments” are defined in the Article, the satisfaction of a
requirement based on the meaning of “investing” as an economic process: the chapeau needs
to contain a verb which is apt for the various specific kinds of investments which are listed,
and since all of them are being defined as various kinds of investment it is in the context
appropriate to use the verb “invested” without thereby adding further substantive conditions.

210. The second consideration which is said by the Respondent to undermine any
determination that the purchase of IPB’s shares was an “investment” appears to be that
Saluka itself invested nothing in IPB but was merely a conduit for the investment made by
Nomura, which retained the voting rights associated with the IPB shares, participated in the
management of IPB, and conducted all the dealings with the Czech authorities. Saluka was a
mere surrogate for Nomura, being no more than an agent for Nomura and not itself a true
investor.

209. The Tribunal does not believe that it would be correct to interpret Article 1 as
excluding from the definition of “investor” those who purchase shares as part of what might
be termed bare profit-making or profit-taking transactions. Most purchases of shares are
made with the hope that, in one way or another, the result will in due course be a degree of
profit on the transaction. It is relevant in this context that, throughout the many discussions
which took place between Nomura and the Czech authorities, Nomura insisted that it was
only a portfolio investor in IPB and not a strategic investor. Even if it were possible to know
an investor’s true motivation in making its investment, nothing in Article 1 makes the
investor’s motivation part of the definition of an “investment”.

208. The Tribunal first notes that the original purchase of IPB shares in March 1998 was
not the act of Saluka but of Nomura Europe. Until 2 October 1998 only Nomura Europe held
those IPB shares. It is consequently only the subsequent acquisition and holding of those
shares by Saluka, from 2 October onwards, in respect of which the Respondent’s arguments
are relevant.

considerations. The first is that Nomura, in making the original purchase of IPB’s shares, and
Saluka, in subsequently acquiring them, had no intention to make any true investment in the
Czech Republic or in IPB’s banking operations. The acquisition of IPB shares was never
intended, so it is said, to be anything more than a short-term holding of shares with a view to
the making of a large profit from the sale of major assets controlled by IPB, to be followed by
the sale of the shares at an appropriate moment; Nomura and Saluka, so it is said, showed by
their conduct throughout the events to which this case relates that they were not true
investors.

acquisitions or transfers of registered capital amounting to more than 15% of
a bank’s registered capital, in the course of one or more transactions, by/to an
individual or several persons acting in concert, unless due to inheritance.

for the establishment of an ownership interest by foreign a person in an
existing bank,4

(c)

a business plan (in the event that the required volume of
shares represents 10% and more of the registered capital of
the bank).

if the investor is a legal entity
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While that provision requires the submission of a business plan, the Tribunal has seen
nothing to suggest that it imposes a legal obligation upon an investor to disclose its future

...

2.

The investor shall submit the application to the CNB together with the following
documents:

214. The Respondent has in that respect invoked the provisions of the CNB’s Official
Communication 23/1995, Article III(2)(c) of which provides:

While that provision of the Czech Banking Act establishes the need to obtain the CNB’s
approval, it says nothing about the investor’s obligation to disclose its long-term plans and
ultimate objectives.

(e)

...

(a)

Prior approval of the Czech National Bank shall be required

213. In this context, the Respondent has invoked the requirements of Section 16(1)(a) and
(e) of the Czech Banking Act. This provides (in the translation submitted by the Respondent):

investment through the purchase of IPB shares. These were that Nomura was not investing in
IPB in order to support IPB’s banking operations and keep IPB viable but to facilitate the
acquisition of two valuable Czech breweries through control of IPB’s stake in them: this was
to be achieved by way of a Put Option scheme which in effect eliminated all downside risk
from Nomura’s purchase of the IPB shares, so enabling Nomura to acquire and then sell on
IPB’s shareholding in the brewery companies. This, so it was contended, made Nomura’s real
objective something other than a bona fide investment in IPB: the purchase of IPB’s shares
was part of a “dishonest scheme to secure enormous benefits”. Czech law required a
prospective purchaser of controlling shares in a bank to obtain the consent of the Czech
authorities for that purchase, which meant that Nomura was required to file a business plan
for its investment in IPB, and a false filing was a breach of that legal requirement. Nomura’s
failure, in its filed business plan, to disclose its true objectives to the Czech authorities had
led them to approve the purchase of IPB’s shares, which they would not otherwise have done.
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219. So far as concerns the subsequent transactions by which those shares were transferred
to Saluka, the Respondent appears to address this aspect of the matter by arguing that since,
as it submitted, Nomura had not lawfully acquired any investment in IPB shares, therefore
Saluka, which subsequently acquired the IPB shares from Nomura, was precluded from
having recourse to arbitration under the Treaty, possibly (although this is not specified by the
Respondent) either on the ground that the original purchase being unlawful, that illegality
taints the subsequent holder’s title to the shares, or on the ground that since Nomura and
Saluka are in effect interchangeable (as to which, see below), Nomura’s unlawful conduct is
at the same time Saluka’s unlawful conduct.

218. In any event, the Tribunal again observes that any illegality allegedly involved in
Nomura Europe’s conduct at the time of its purchase of the IPB shares would be a failing by
Nomura, not by the Claimant in these proceedings, Saluka. To be relevant to the present
proceedings, Nomura’s failings (if any) at the time of purchasing the IPB shares in March
1998 need also to be in some way attributable to Saluka in relation to its acquisition and
subsequent holding of the shares after October 1998.

217. The Tribunal is accordingly unable to conclude that the circumstances surrounding
the original purchase of the shares by Nomura Europe have been shown to involve any
breach of the law by Nomura Europe such as to warrant its purchase of IPB shares being
considered an unlawful investment and so not entitled to protection under the Treaty. In this
connection, the Tribunal notes that, throughout the events giving rise to this arbitration, the
Czech authorities have never questioned either the legality of the original transaction by
which Nomura acquired the IPB shares, or the legality of Saluka’s subsequent ownership of
them: on the contrary, the Czech authorities took many steps explicitly acknowledging
Saluka’s status as properly the owner of those shares after October 1998.

216. So far as concerns any alleged illegality involved in the creation or operation of the
Put Option, the Tribunal notes, and sees no reason to dissent from, the decision of the tribunal
in the first arbitration under the Put Option agreement in Torkmain Investments Ltd et al. v.
Pembridge Investments BV et al.,5 in its second interim award, that the Put Option agreement
was valid, as was the Put Option itself. Moreover, the Tribunal notes that, in the second such
arbitration, it was accepted by CSOB (apparently acting on behalf of the Czech Republic)
that those two matters were res judicata as a matter of Czech law.

215. The Respondent has not identified any other specific legal requirements relating to the
filing obligation which have allegedly been violated. And although Mr Pavel Racocha
(Executive Director of the Banking Supervision Department at the CNB) has testified that,
had he been aware of the full story, he would not have approved Nomura’s share purchase,
the Tribunal does not see in that statement anything to transform full disclosure of future
long-term plans and objectives into a legal obligation for the investor.

long-term plans and objectives going far beyond the immediate purposes of its investment in
the bank whose shares are being purchased. A “business plan” is inherently a label of
considerable generality, and a Tribunal such as this must hesitate before reading into that
label such a particular and far-reaching content.

Saluka’s Qualification as an “Investor” Entitled to Initiate the Arbitration
Procedures under the Treaty

The Corporate Relationship between Saluka and Nomura
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227. In those circumstances, the Respondent contended that, in the context of the
circumstances which gave rise to this arbitration, the relationship between Nomura and
Saluka was so close that they were in effect interchangeable as parties in these proceedings,
Saluka being nothing more than a shell used by Nomura for its own purposes. Indeed, in the
Respondent’s submission, such was the closeness of the relationship that the real party in
interest was Nomura (which was not eligible to present claims under the Treaty), and that

226. As regards the first of these main lines of argument, the essential facts regarding the
relationship between Saluka and Nomura have already been set out. In brief, “Nomura” or
“the Nomura Group” is the convenient group name of a major Japanese merchant banking
and financial services group of companies. It typically operates through subsidiaries set up in
various countries. One element of the Nomura Group was Nomura Europe plc, a company
constituted under the laws of England. (For convenience, where this company needs to be
separately identified, it is referred to as “Nomura Europe”.) Another part of the Nomura
Group was Saluka, the Claimant in this arbitration. Saluka was constituted under the laws of
The Netherlands for the sole and express purpose of holding the shares in IPB which Nomura
Europe was at the time in the process of purchasing. Saluka was wholly controlled by
Nomura Europe.

1.

225. The six separate grounds there summarised amount, in substance, to three main
arguments involving, first, the closeness of the relationship between Nomura and Saluka,
second, the lack of good faith involved in the acquisition of IPB shares, and third, Saluka’s
lack of real links with The Netherlands.

224. The Respondent, however, advances several arguments why Saluka should
nevertheless not be considered an “investor” entitled to invoke the arbitration provisions of
the Treaty in respect of Saluka’s holding of IPB shares. These have been summarised in
paragraph 199(c-h) above:

223. There is no doubt that Saluka meets the only requirements expressly stipulated in
Article 1 of the Treaty for qualification as an investor, namely that it be a “legal person”, and
be “constituted under the law of [The Netherlands]”.

222. The question which must next be considered is whether Saluka is a qualified
“investor” for purposes of the Treaty.

E.

221. The Tribunal accordingly concludes that there are no good reasons for declining to
consider the Claimant’s holding of IPB shares in issue in this case to be an “investment”
within the meaning of the definition of that term in Article 1 of the Treaty.

220. Given the Tribunal’s finding in paragraph 42 above, the Tribunal has no need to
consider these arguments further.
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The Alleged Lack of Good Faith and Abuse of Rights
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231. As regards the bundle of arguments which are said to involve in one way or another
considerations of the alleged lack of good faith shown by Nomura/Saluka in the acquisition
of the IPB shares, it seems that the Respondent relies on a variety of circumstances in support
of its contention. Principal among these is that Nomura Europe did not, at the time of
purchasing the IPB shares, disclose to the Czech authorities that its true purpose in doing so
was not to invest in IPB’s banking operations, but rather, by way of the Put Option, to

2.

230. While it might in some circumstances be permissible for a tribunal to look behind the
corporate structures of companies involved in proceedings before it, the Tribunal is of the
view that the circumstances of the present case are not such as to allow it to act in that way.
The Respondent acknowledges that this possibility presents itself as an equitable remedy
where corporate structures had been utilised to perpetrate fraud or other malfeasance, but, in
the present case, the Tribunal finds that the alleged fraud and malfeasance have been
insufficiently made out to justify recourse to a remedy which, being equitable, is
discretionary.

229. In dealing with the consequences of that way of acting, the Tribunal must always bear
in mind the terms of the Treaty under which it operates. Those terms expressly give a legal
person constituted under the laws of The Netherlands – such as, in this case, Saluka – the
right to invoke the protection of the Treaty. To depart from that conclusion requires clear
language in the Treaty, but there is none. The parties to the Treaty could have included in
their agreed definition of “investor” some words which would have served, for example, to
exclude wholly-owned subsidiaries of companies constituted under the laws of third States,
but they did not do so. The parties having agreed that any legal person constituted under their
laws is entitled to invoke the protection of the Treaty, and having so agreed without reference
to any question of their relationship to some other third State corporation, it is beyond the
powers of this Tribunal to import into the definition of “investor” some requirement relating
to such a relationship having the effect of excluding from the Treaty’s protection a company
which the language agreed by the parties included within it.

228. The Tribunal accepts – and the parties have made no attempt to conceal, either from
the Tribunal or, in the Claimant’s case, from the Czech authorities – the closeness of the
relationship between Nomura and Saluka. In that respect, the companies concerned have
simply acted in a manner which is commonplace in the world of commerce.

therefore Saluka was not a bona fide “investor” under the Treaty (a use of “bona fide” which,
in this context, the Tribunal takes to mean something like “genuine” or “real”) and was
therefore not entitled to have recourse to arbitration under it: Saluka was, in effect, a mere
surrogate for Nomura, and a claim under an investment treaty could not be brought by an
entity which was a surrogate for another entity which, like Nomura, was not covered by the
Treaty. Although this involved looking behind the formal corporate structures of Nomura and
Saluka, such “piercing the corporate veil” was permissible as an equitable remedy where
corporate structures had been utilised to perpetrate fraud or other malfeasance. Nomura had
used corporate structures to realise profit and put the banking sector at risk, and to perpetrate
fraud against the Czech Republic. The corporate veil should therefore be pierced, the real
interest at stake should be recognised to be Nomura’s, and as Nomura was not within the
Treaty definition of an “investor”, the Tribunal was without jurisdiction.
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235. The Tribunal has already addressed the argument based on non-disclosure, and
concluded that an investor – and particularly a portfolio investor – shows no lack of good
faith in failing to disclose to the seller of shares, or to the host State’s regulatory authorities,
its ultimate objectives in entering into a share purchase transaction. Similarly, the Tribunal
cannot see in such non-disclosure any circumstance which it could regard as an abuse of the
right to acquire the shares or of the right to initiate the Treaty’s arbitration procedures.

234. So far as specifically concerns the alleged abuse of rights by the Claimant, the right
allegedly being abused could be either the right to acquire the shares in IPB, or the right to be
regarded as an investor entitled to invoke the Treaty’s arbitration provisions: the Respondent
appears to assert that the circumstances are in either case sufficient to deprive the Claimant of
its standing as an investor entitled to avail itself of those provisions. Those circumstances on
which the Respondent relies appear to be Nomura’s non-disclosure of its true long-term
intentions with regard to its investment in IPB, and its alleged wish to use the delays which
would be occasioned by recourse to arbitration so that Nomura might gain advantage from
the running of statutes of limitation in relation to civil or criminal proceedings which might
be instituted by the Czech Republic in other fora.

233. The Tribunal has already addressed the Respondent’s further argument that Nomura’s
non-disclosure of its long-term intentions regarding its plans for the acquisition of Czech
breweries and the construction of the Put Option involved a breach of the Czech law.

232. The Tribunal does not consider that an investor – and particularly a portfolio investor
– shows a lack of good faith in failing to disclose to the seller of shares, or to the host State’s
regulatory authorities, its ultimate objectives in entering into a share purchase transaction.
The seller of shares, and the regulatory authorities, must be taken to be aware that a portfolio
investor, particularly one forming part of a very large international financial group, will be
making investments as part of a much wider corporate strategy than is involved in the
purchase of shares in one particular company. In the Tribunal’s view, it is both unreasonable
and unrealistic to posit an obligation upon an investor to disclose its ultimate objectives in
making a particular investment, whether through the purchase of shares or otherwise.
Ultimate objectives will, in any event, often be highly speculative and not susceptible to
precise articulation, and will be subject to change over time. An investor may choose to make
its long-term plans known to a greater or (in the absence of a clearly legal requirement to the
contrary) lesser degree, but that is quite different from establishing an obligation to that effect
such as to make non-disclosure a head of “bad faith”.

facilitate its acquisition of Czech breweries in which IPB had a controlling interest, and that,
by such non-disclosure, Nomura had not acted in good faith and had violated the principle of
abuse of rights and was therefore not a bona fide investor. Expressed more generally (as set
out above in paragraph 184), the Respondent maintained that the Nomura Group had acted
fraudulently and dishonestly throughout the events to which the case related. Nomura’s
circular financing arrangements, the Czech beer deal, the Put Option and the establishment of
the Tritton Fund had all been conduct contrary to international bonos mores. This continuing
failure to act in good faith and the abuse of process required that Saluka – which had never
even been a bona fide holder of an investment which might have been injured – should be
denied protection under the Treaty.
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Saluka’s Lack of Factual Links with The Netherlands
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241. However that may be, the predominant factor which must guide the Tribunal’s
exercise of its functions is the terms in which the parties to the Treaty now in question have
agreed to establish the Tribunal’s jurisdiction. In the present context, that means the terms in
which they have agreed upon who is an investor who may become a claimant entitled to
invoke the Treaty’s arbitration procedures. The parties had complete freedom of choice in
this matter, and they chose to limit entitled “investors” to those satisfying the definition set
out in Article 1 of the Treaty. The Tribunal cannot in effect impose upon the parties a
definition of “investor” other than that which they themselves agreed. That agreed definition
required only that the claimant-investor should be constituted under the laws of (in the
present case) The Netherlands, and it is not open to the Tribunal to add other requirements
which the parties could themselves have added but which they omitted to add.

240. The Tribunal has some sympathy for the argument that a company which has no real
connection with a State party to a BIT, and which is in reality a mere shell company
controlled by another company which is not constituted under the laws of that State, should
not be entitled to invoke the provisions of that treaty. Such a possibility lends itself to abuses
of the arbitral procedure, and to practices of “treaty shopping” which can share many of the
disadvantages of the widely criticised practice of “forum shopping.”

239. The Respondent also argues that Saluka did not have bona fide (which term again
seems to connote genuineness rather than any issue of bad faith), real and continuous links to
The Netherlands, and for that reason did not satisfy the requirements which are necessary to
qualify as an “investor” able to benefit from the provisions of the Treaty.

3.

238. The Respondent addresses this aspect of the matter by arguing that since, as it
submitted, Nomura was not a bona fide or lawful investor, therefore Saluka, which
subsequently acquired the IPB shares from Nomura, was precluded from having recourse to
arbitration under the Treaty. Since the Tribunal is not persuaded that the original conduct of
Nomura involved any illegality, lack of good faith, or abuse of rights, the Tribunal does not
find it necessary to examine further the extent to which, had it made any findings of that kind,
they might have affected Saluka’s right to initiate arbitration proceedings under the Treaty.

237. In any event, the Tribunal again observes that the illegality, lack of good faith, or
abuse of rights allegedly involved in Nomura Europe’s conduct at the time of its purchase of
the IPB shares would be a failing by Nomura, not by the Claimant in these proceedings,
Saluka. To be relevant to the present proceedings, Nomura’s failings (if any) at the time of
purchasing the IPB shares in March 1998 need also to be in some way attributable to Saluka
in relation to its acquisition and subsequent holding of the shares after October 1998.

236. As regards the Respondent’s allegation that the Claimant had in mind ulterior
litigation motives in instituting the arbitration procedures provided by the Treaty, the
Tribunal has to observe that, even if such an ulterior motive could be such as to involve an
abuse of the right to invoke the arbitration procedures, that allegation is unsubstantiated and
cannot be the basis for a decision by the Tribunal which would deprive it of jurisdiction to
proceed with the arbitration which the Claimant has initiated.

The Tribunal’s Conclusions as to Jurisdiction

245.

V.

The Treaty

the measures are not discriminatory;
the measures are accompanied by provision for the payment of just
compensation. Such compensation shall represent the genuine value of the
investments affected and shall, in order to be effective for the claimants, be
paid and made transferable, without undue delay, to the country designated

b.
c.
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the measures are taken in the public interest and under due process of law;

a.

Neither Contracting Party shall take any measures depriving, directly or indirectly,
investors of the other Contracting Party of their investments unless the following
conditions are complied with:

Article 5 of the Treaty reads as follows:

A.

SALUKA’S CLAIMS UNDER ARTICLE 5 OF THE TREATY

244. In reaching that conclusion, however, the Tribunal wishes to emphasise that, in
accordance with the Treaty, its jurisdiction is limited to claims brought by the Claimant,
Saluka, in respect of damage suffered by itself in respect of the investment represented by its
holding of IPB shares. It follows, therefore, that the Tribunal does not have jurisdiction in
respect of any claims of Nomura, or any claims in respect of damage suffered by Nomura and
not by Saluka, or any claims in respect of damage suffered in respect of the IPB shares before
October 1998 when the bulk of those shares became vested in the Claimant. Although
Nomura is not a party to these proceedings, the Tribunal nevertheless has jurisdiction to
consider and make factual findings about the conduct of Nomura in so far as such findings
might be relevant to the Tribunal’s consideration of arguments advanced by the Claimant or
the Respondent.

243. Having thus considered the various challenges to its jurisdiction which the
Respondent has advanced, the Tribunal concludes that the Claimant’s shareholding of IPB
shares is an “investment” within the meaning of the Treaty, and that the Claimant is in
respect of that investment an “investor” within the meaning of the Treaty. Accordingly, the
Tribunal is satisfied that it has jurisdiction to hear the claims brought before it by the
Claimant under the arbitration procedure provided for in Article 8 of the Treaty.

F.

242. The Tribunal is confirmed in the appropriateness of the view which it has taken by the
consideration, in the particular circumstances of the present case, that it was always apparent
to the Czech authorities that it was Nomura’s intention to transfer the IPB shares it was
purchasing to another company within the Nomura Group, and that that other company would
be a special-purpose vehicle set up for the specific and sole purpose of holding those shares.
The Share Purchase Agreement contained express provision to that effect. By applying the
provisions of the Treaty in conformity with their express terms, no violence is done to the
positions knowingly adopted by the parties at all relevant times.
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The Parties’ Principal Submissions

the measures were discriminatory; or that

the measures were not accompanied by payment of just compensation.

(b)

(c)

The Respondent’s fact and expert witnesses were unable to point to a precise
regulation with respect to a bank’s liquidity requirements which had been
breached by IPB. There was thus, argues Saluka, no due process;

The Forced Administrator never exercised truly independent judgment. Again,
says Saluka, the forced administration measure was not taken under due
process and was discriminatory;

The Czech Government granted State aid to IPB’s competitors, thus
infringing, says Saluka, the non-discrimination provision of Article 5;

The Czech Government resorted to its regulatory power unlawfully for the
sole purpose of transferring IPB’s business to CSOB. The measure, argues
Saluka, was thus clearly discriminatory;

The Czech Government never paid any compensation to Saluka after having
deprived Saluka of its investment.

(b)

(c)

(d)

(e)

(f)
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The IPB proposal, rejected by the Czech Government, would have cost Czech
taxpayers far less than the forced administration option. That option, says
Saluka, was thus not in the public interest;

(a)

249. In support of its main contention, Saluka, in brief, maintains that the evidence before
the Tribunal demonstrates the following:

the measures depriving Saluka of its investment were not taken in the public
interest and under due process of law; or that

(a)

248. The Claimant concludes that the Czech Republic is liable under Article 5 if it can
establish that one or more of the conditions set out in Article 5 has not been complied with,
i.e. that:

247. The Claimant further maintains that, in this context, the only issue before the Tribunal
is whether this deprivation was unlawful in accordance with the criteria of Article 5.

246. The Claimant asserts that Saluka has been deprived of the value of its shares in IPB
by the Czech Republic’s intervention which culminated in the forced administration of IPB.

B.

by the claimants concerned and in any freely convertible currency accepted
by the claimants.

The Law
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257. As Saluka correctly reminded the Tribunal, the above-quoted passage in the Harvard
Draft Convention is subject to four important exceptions. An uncompensated taking of the
sort referred to shall not be considered unlawful provided that:

An uncompensated taking of an alien property or a deprivation of the use or
enjoyment of property of an alien which results from the execution of tax laws; from
a general change in the value of currency; from the action of the competent
authorities of the State in the maintenance of public order, health or morality; or from
the valid exercise of belligerent rights or otherwise incidental to the normal operation
of the laws of the State shall not be considered wrongful.

256. Nearly forty-five years ago, the Harvard Draft Convention on the International
Responsibility of States for Injuries to Aliens (“Harvard Draft Convention”),8 which
instrument is relied upon by the Czech Republic, recognised the following categories of noncompensable takings:

255. It is now established in international law that States are not liable to pay compensation
to a foreign investor when, in the normal exercise of their regulatory powers, they adopt in a
non-discriminatory manner bona fide regulations that are aimed at the general welfare.

254. The Tribunal acknowledges that Article 5 of the Treaty in the present case is drafted
very broadly and does not contain any exception for the exercise of regulatory power.
However, in using the concept of deprivation, Article 5 imports into the Treaty the customary
international law notion that a deprivation can be justified if it results from the exercise of
regulatory actions aimed at the maintenance of public order. In interpreting a treaty, account
has to be taken of “any relevant rules of international law applicable in the relations between
the parties”6 – a requirement which the International Court of Justice (“ICJ”) has held
includes relevant rules of general customary international law.7

253. The Tribunal agrees with Saluka that the principal, if not the sole, issue which it must
determine in the present chapter of its Award is whether the actions by the Czech Republic
complained of by the Claimant are lawful or unlawful measures.

C.

252. Subsidiarily, the Czech Republic argues that, since Saluka sold its IPB shares back to
Nomura after June 2000 for the same amount as it purchased them, Saluka “has failed to
establish a deprivation of sufficient magnitude to form the basis of an expropriation claim”.

251. In support of its principal defense, the Czech Republic also avers that each of the
measures cited by Saluka in its attempt to demonstrate that the Czech Republic’s actions were
not genuine regulatory measures were indeed authorised by Czech law.

250. The Czech Republic denies that it has violated Article 5 of the Treaty. In essence, it
submits that the measures which it resorted to in order to address the IPB situation in the
spring of 2000 and which culminated in the decision by the CNB to put IPB into forced
administration were “permissible regulatory actions” which cannot be considered as
expropriatory.
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it is not the result of a violation of any provision of Articles 6 to 8 [of the
draft Convention];

it is not an unreasonable departure from the principles of justice recognised
by the principal legal systems of the world;

it is not an abuse of the powers specified in this paragraph for the purpose of
depriving an alien of his property.

(b)

(c)

(d)
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264. It thus inevitably falls to the adjudicator to determine whether particular conduct by a
state “crosses the line” that separates valid regulatory activity from expropriation. Faced with
the question of when, how and at what point an otherwise valid regulation becomes, in fact

263. That being said, international law has yet to identify in a comprehensive and
definitive fashion precisely what regulations are considered “permissible” and “commonly
accepted” as falling within the police or regulatory power of States and, thus, noncompensable. In other words, it has yet to draw a bright and easily distinguishable line
between non-compensable regulations on the one hand and, on the other, measures that have
the effect of depriving foreign investors of their investment and are thus unlawful and
compensable in international law.

262. In the opinion of the Tribunal, the principle that a State does not commit an
expropriation and is thus not liable to pay compensation to a dispossessed alien investor when
it adopts general regulations that are “commonly accepted as within the police power of
States” forms part of customary international law today. There is ample case law in support
of this proposition. As the tribunal in Methanex Corp. v. USA said recently in its final award,
“[i]t is a principle of customary international law that, where economic injury results from a
bona fide regulation within the police powers of a State, compensation is not required”.12

261. It is clear that the notion of deprivation, as that word is used in the context of Article 5
of the Treaty, is to be understood in the meaning it has acquired in customary international
law.11

260. Similarly, the United States Third Restatement of the Law of Foreign Relations in
198710 includes bona fide regulations and “other action of the kind that is commonly accepted
as within the police power of State” in the list of permissible – that is, non-compensable –
regulatory actions.

259. The Tribunal further recalls that, in an accompanying note to the 1967 OECD Draft
Convention on the Protection of Foreign Property,9 it is provided that measures taken in the
pursuit of a State’s “political, social or economic ends” do not constitute compensable
expropriation.

258. These exceptions do not, in any way, weaken the principle that certain takings or
deprivations are non-compensable. They merely remind the legislator or, indeed, the
adjudicator, that the so-called “police power exception” is not absolute.

it is not a clear and discriminatory violation of the law of the State concerned;

(a)

Analysis and Findings

I.
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Forced administration shall be introduced in the Bank as of June 16, 2000.

On the basis of the establishment that INVESTIýNÍ A POŠTOVNÍ BANKA, akciová
spoleþnost, with its registered office in Praha 1, Senovážné nam. 32, IýO
(Identification No.): 45 31 66 19 (the “Bank”) continually fails to maintain payment
ability both in Czech currency and in foreign currencies and, accordingly, fails to
comply with its obligation under Section 14 of Act No. 21/1992 Coll., the Banking
Act, as amended (the “Banking Act”), the Czech National Bank has decided, pursuant
to the provision of Section 26(1)(d), in accordance with the provisions of Section 30,
Section 26(2), Section 26(6) and Section 26(3)(b) and with regard to the provisions of
Section 27(1)(a) and (b) of the Banking Act, as follows:

Decision

270. Rather than attempting to summarise the CNB’s decision, the Tribunal reproduces it
here in extenso, in translation supplied by the Respondent:

269. A translation of the CNB decision of 16 June 2000 has been produced as an exhibit
before the Tribunal. It sets forth the many reasons which convinced the CNB, as the Czech
banking regulator, to decide that the time had come to impose forced administration of IPB
and appoint an administrator to exercise the forced administration. The decision also refers to
the Czech legislation on which the CNB relied.

268. In Part III of the present Award, the Tribunal has reviewed in considerable detail the
facts which led the CNB, on 16 June 2000, to “introduce forced administration” of IPB
pursuant to Section 26(1)(d) of the Czech Banking Act.14

267. There can be no doubt, and the Tribunal so finds, that Saluka has been deprived of its
investment in IPB as a result of the imposition of the forced administration of the bank by the
CNB on 16 June 2000.

266. Saluka’s shares in IPB were assets entitled to protection under the Treaty. Pursuant to
Article 5 of the Treaty, the Czech Republic was prohibited from taking any measures
depriving, directly or indirectly, Saluka of its investment in IPB unless one or more of the
cumulative conditions set out in that Article were complied with. If the Tribunal finds that the
Czech Republic has adopted such measures without having complied with one or more of
these conditions, the conclusion will inevitably follow that the Respondent has breached
Article 5 of the Treaty.

D.

265. In the present case, the Tribunal finds that the Czech Republic has not “crossed that
line” and did not breach Article 5 of the Treaty, since the measures at issue can be justified as
permissible regulatory actions.

and effect, an unlawful expropriation, international tribunals must consider the circumstances
in which the question arises. The context within which an impugned measure is adopted and
applied is critical to the determination of its validity.13

485

Reasoning

The administrator exercising the forced administration shall be Mr. Petr
StanČk, birth number 670725/0847.
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From the table “Development of primary deposits in the past two weeks in millions of
CZK” provided by the Bank in its letter dated June 15, 2000, Ref. No. 1143/00/3-1,
the Czech National Bank ascertained that on June 12, 2000, the amount of primary
deposits (deposits from clients) decreased in the aggregate from CZK 204,153 million
to CK 199,628 million, i.e., by CZK 4,525 million, on June 13, 2000, it decreased
from CZK 199,628 million to CZK 193,664 million, i.e., by CZK 5,964 million, and
on June 14, 2000, from CZK 193,664 million to CZK 187,173 million, i.e., by CZK
6,491 million. At the same time, the Czech National Bank ascertained from the table
“Development of monitored items of the financial market in the past two weeks in
millions of CZK” provided by the Bank in its letter dated June 15, 2000, Ref. No.
1143/00/3-1 that due to the decrease in the primary deposits (deposits from clients) in
that period, the financial market balance (the so-called liquidity cushion) decreased
on June 12, 2000, from CZK 39,385 million to CZK 34,926 million, i.e., by CZK
4,459 million, on June 13, 2000, it decreased from CZK 34,926 million to CZK
25,446 million, i.e., by CZK 9,480 million, and on June 14, 2000, from CZK 25,446
million to CZK 16,625 million, i.e., by CZK 8,821 million.

From the table “Development of primary deposits in the past two weeks in millions of
CZK” provided by the Bank in its letter dated June 12, 2000, Ref. No. 1107/00/3-1,
the Czech National Bank ascertained that in the period from February 20, 2000, to
June 11, 2000, the amount of primary deposits (deposits from clients) decreased in
the aggregate from CZK 237,966 million to CZK 204,155 million, i.e., by CZK
33,811 million. At the same time, the Czech National Bank ascertained from the table
“Development of monitored items of the financial market in the past two weeks in
millions of CZK” provided by the Bank in its letter dated March 6, 2000, Ref. No.
451/2000/3-1 and its letter dated June 12, 2000, Ref. No. 1107/00/3-1 that due to the
decrease in the primary deposits (deposits from clients), the financial market balance
(the so-called liquidity cushion) decreased from CZK 64,452 million to CZK 38,658
million in that same period.

In its letter Ref. No. 277/520, dated March 2, 2000, the Czech National Bank
requested data on liquidity condition and payment ability of the Bank to be provided
by the Bank on a daily basis. In accordance with the Czech National Bank’s
requirement, the Bank provided, on a daily basis, tables showing the development of
primary deposits (deposits from clients) in the preceding two weeks, the development
of monitored items of financial market (the so-called liquidity cushion securing the
Bank’s payment ability) in the preceding two weeks and a summary of the
development of primary deposits (deposits from clients) since February 20, 2000. On
the basis of the documents provided, the Czech National Bank regularly monitored
the development of the Bank’s payment ability whose deterioration is shown by the
data for the period from February 20, 2000, to June 11, 2000, and further from June
12, 2000 to June 14, 2000.

Under the provisions of Section 14, of the Banking Act, banks are obligated to
continually maintain payment ability both in Czech currency and in foreign
currencies. The Czech National Bank has evaluated, on the basis of the findings set
forth below, the state of matters as of the date of issue of this Decision with the result
that the Bank is in breach of said provision.

II.
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The Bank is a significant debtor of other banks, consequently its lower payment
ability is liable to adversely affect the payment ability of the banks that are its

On the basis of the above, the Czech National Bank holds as evidenced that the Bank
directly endangers the stability of the banking system of the Czech Republic.

In addition, the Bank is a major shareholder of two other banks operating in the
Czech Republic, namely ýeskomoravská stavební spoĜitelna, akciová spoleþnost, the
leading building and loan association in the building loan market in the Czech
Republic, and ýeskomoravská hypoteþní banka, a.s., the leading bank in the
mortgage-backed loan market in the Czech Republic. The severe financial condition
of the Bank contests its position as the major shareholder or shareholder with the
decisive controlling influence of these banks and is a threat to these banks’ position.

Second, according to the data stated in the statement “Bil 1-12. Monthly statement of
assets and liabilities” as at April 30, 2000, the Bank’s share in the amount of deposits
from the public within the banking sector of the Czech Republic is 22% while its
shares in the aggregate amount of assets within the banking sector of the Czech
Republic amounts to 13.2% and the number of its clients is over 2.9 million.

In 1999, the Bank ranked second within the interbank payment system of the Czech
Republic in terms of the amount of payments processed – the Bank received and
dispatched 2.3 million transactions totaling CZK 2,000 billion.

Pursuant to the provisions of Section 30 of the Banking Act, the Czech National Bank
is entitled to introduce forced administration in a bank if the deficiencies in such
bank’s operation endanger the stability of the banking system. According to the
findings made by the Czech National Bank, this legal condition is fulfilled on the
following grounds.

The Czech National Bank is entitled to introduce forced administration pursuant to
Section 26(1)(d) of the Banking Act only after it has established deficiencies in a
bank’s operation. Under the provisions of Section 26(3)(b) of the Banking Act,
“deficiencies in a bank’s operation” means, among other things, a breach of the
Banking Act. It has been unambiguously established on the basis of the
aforementioned findings that the Bank has failed to comply with its obligation under
Section 14 of the Banking Act. Accordingly it is in breach of that law, and a
fundamental deficiency has been ascertained in its operation which deficiency
continues.

The development in the deposits and liquidity cushion at the Bank constitutes a
considerable risk from the point of view of a threat to its payment ability since, as
established by the Czech National Bank, the current amount of the liquidity cushion
that is constantly decreasing is not adequate for the current and constantly increasing
requirements of the clients for deposit withdrawals. All factual findings made as of
the date of issue of this Decision evidence that the current trend is continuing.

The Bank’s Board of Directors addressed, in accordance with Section 26b of the
Banking Act, a letter dated June 14, 2000, Ref. No. Gě 202/2000 to the Czech
National Bank stating that as a result of intensified cash and cash-free withdrawals in
the last days, the Bank’s liquidity condition had significantly deteriorated and a risk
existed that if the current trend continued, the Bank could get into a situation where it
would no longer be able to maintain the amount of the mandatory minimum reserves
and consequently to comply with its obligations under debit clearing transactions, i.e.,
it would not be able to perform its clients’ payment instructions.
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In addition, the Czech National Bank is responsible, under the provisions of Section
44(1)(a) of the Czech National Bank Act, for the exercise of supervision over banking
activities and the safe functioning of the banking system. Given the critical financial
condition of the Bank and with regard to the threat to the stability of the banking
system constituted by the aforementioned deficiency in the Bank’s operations as well
as the failure of the Bank’s shareholders to take necessary measures to correct such
deficiencies, the Czech National Bank must avoid a situation where a panic among
the Bank’s depositors would result in a permanent destabilization of its operations
and consequently in undermined confidence in the banking system in its entirety. By
the introduction of forced administration, the Czech National Bank prevents further
gradation of the Bank’s critical situation.

Pursuant to the provisions of Section 2 of Act No. 6/1993 Coll., the Czech National
Bank Act, as amended (the “Czech National Bank Act”), the responsibilities of the
Czech National Bank include the management of monetary circulation and payments
including banking clearance, maintaining the continuity and efficiency thereof,
exercise of supervision over banking activities and maintaining the safe functioning
and purposeful development of the banking system in the Czech Republic.

Based on the above, the Czech National Bank holds as evidenced that the conditions
for the introduction of forced administration in the Bank, as set forth in the provisions
of Section 26(1)(d) and Section 30 of the Banking Act with respect to the introduction
of forced administration in a bank, are fulfilled.

Pursuant to the provisions of Section 30 of the Banking Act, the Czech National Bank
is entitled to introduce forced administration in a bank if such bank’s shareholders
have failed to take necessary measures to correct deficiencies. The effect of such
measures may be measured only by the result, i.e., improvement in such bank’s
payment ability. According to the data ascertained with respect to the Bank’s
payment ability, it is evident that the situation of the Bank necessitates an immediate
solution. The constant deterioration of the Bank’s payment ability demonstrates that
either the Bank’s shareholders have failed to take appropriate measures securing the
permanent payment ability of the Bank or such measures have been insufficient and
ineffective as the Bank’s payment ability is markedly deteriorating. The foregoing is
implied both by the Czech National Bank’s own findings and by the information
contained in the letter from the Bank’s Board of Directors, dated June 14, 2000,
delivered to the Czech National Bank on June 15, 2000.

All the above facts with respect to the Bank’s share in the interbank payment system,
in the amount of deposits from the public within the banking sector, in the aggregate
amount of assets within the banking sector, the number of its clients and its
significant position as a shareholder evidence that the serious difficulties in the
Bank’s payment ability endanger the stability of the banking system in the Czech
Republic to a considerable extent.

creditors. In addition, the Bank administers funds of many entities whose inability to
pay caused by the Bank (the Bank’s low liquidity) would result in serious
consequences, whether direct or indirect, for the creditors of such entities including,
without limitation, other banks constituting the banking system. Given the above, the
Bank participates to a significant extent in the functioning of the entire banking
system. The fact that, according to the notice given by its own statutory bodies, it may
not be able to maintain its payment ability endangers the stability of the banking
system in its entirety.

Ing. Vladimír Krejþa
Director of the Banking Supervision Section

Ing. Pavel Racocha, MIA
Senior Director
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272. The Czech State, in the person of its banking regulator, the CNB, had the
responsibility to take a decision on 16 June 2000. It enjoyed a margin of discretion in the

271. As will be seen, the CNB’s decision is fully motivated. Having reviewed the totality
of the evidence which the CNB invoked in support of its decision, the Tribunal is of the view
that the CNB was justified, under Czech law, in imposing the forced administration of IPB
and appointing an administrator to exercise the forced administration.

This Decision is addressed to:
INVESTIýNÍ A POŠTOVNÍ BANKA, akciová spoleþnost
Senovazné nam. 32
Praha 1

(signature)

(signature)

(Circular Seal)

An appeal may be lodged against this Decision pursuant to Section 61(1) of Act No.
71/1967 Coll., the Administrative Procedural Code (the Administrative Code), as
amended, with the Czech National Bank, Na PĜíkopƟ 28, Praha 1, PSý 115 03, within
15 days of the delivery hereof. In accordance with the provisions of Section 41(1) of
the Banking Act, the Banking Board of the Czech National Bank decides on the
appeal. An appeal lodged has no suspensive effect.

Advice on Appeal

Pursuant to the provisions of Section 28(1) of the Banking Act, the Banking Board
has the obligation to appoint the administrator charged with the exercise of forced
administration and determine the amount of his remuneration. However, pursuant to
the provision of Section 27(1)(b) of the Banking Act, the decision on the introduction
of forced administration must include, in addition to the grounds for the introduction
of forced administration, also the name, surname and birth code of the administrator.

The Czech National Bank has requested, in accordance with the provisions of Section
30 of the Banking Act, the standpoint of the Ministry of Finance with respect to the
introduction of forced administration. In its standpoint dated June 16, 2000, the
Ministry of Finance consented to the introduction of forced administration.

On the basis of the information ascertained by the Czech National Bank, it is
incontestable that the Bank’s payment ability is rapidly and significantly deteriorating
and, consequently, the Czech National Bank considers the introduction of forced
administration to be a matter that cannot withstand delay.

Pursuant to the provisions of Section 26(2) of the Banking Act, the Czech National
Bank is obligated to decide on the introduction of forced administration upon a
bank’s failure to correct deficiencies on the Czech National Bank’s demand made
pursuant to Section 26(1)(a) of the Banking Act. However, pursuant to Section 26(2)
of the Banking Act, the Czech National Bank may introduce forced administration
without a demand for correcting measures under Section 26(1)(a) of the Banking Act
if the matter cannot withstand delay.

487

Conclusion

59

278. The Tribunal, in this Chapter of the present Award dealing with Saluka’s claim that
the Czech Republic breached Article 5 of the Treaty, does not consider the Claimant’s
allegations that the Czech Republic was an accessory to CSOB’s alleged plan to take over
IPB, that the Forced Administrator did not exercise truly independent judgment or that the
Czech Government discriminated against IPB by granting State aid to Saluka’s competitors.
In the view of the Tribunal, these allegations, even if proven, would not rise to the level of a
breach of Article 5. They will in any event be considered in the next Chapter of this Award
that addresses the alleged breach by the Respondent of Article 3 of the Treaty.

277. Having so determined, it is not necessary for the Tribunal to address the Respondent’s
subsidiary argument that, because Saluka sold its IPB shares back to Nomura after June 2000
for the same amount as it purchased those shares, the Claimant has failed to establish a
deprivation of sufficient magnitude to form the basis of an expropriation claim.15

276. In summary, the Tribunal finds, based on the totality of the evidence which has been
presented to it, that in imposing the forced administration of IPB on 16 June 2000 the Czech
Republic adopted a measure which was valid and permissible as within its regulatory powers,
notwithstanding that the measure had the effect of eviscerating Saluka’s investment in IPB.

E.

275. The CNB’s decision is, in the opinion of the Tribunal, a lawful and permissible
regulatory action by the Czech Republic aimed at the general welfare of the State, and does
not fall within the ambit of any of the exceptions to the permissibility of regulatory action
which are recognised by customary international law. Accordingly, the CNB’s decision did
not, fall within the notion of a “deprivation” referred to in Article 5 of the Treaty, and thus
did not involve a breach of the Respondent’s obligations under that Article.

274. The Tribunal notes, additionally, that the decision of the CNB was confirmed by the
CNB Appellant Board and subsequently upheld by the City Court in Prague on two
occasions, firstly on an appeal lodged by three members of IPB’s Board of Directors and later
on an appeal lodged by Saluka itself.

273. In the absence of clear and compelling evidence that the CNB erred or acted
otherwise improperly in reaching its decision, which evidence has not been presented to the
Tribunal, the Tribunal must in the circumstances accept the justification given by the Czech
banking regulator for its decision.

exercise of that responsibility. In reaching its decision, it took into consideration facts which,
in the opinion of the Tribunal, it was very reasonable for it to consider. It then applied the
pertinent Czech legislation to those facts – again, in a manner that the Tribunal considers
reasonable.

SALUKA’S CLAIMS UNDER ARTICLE 3 OF THE TREATY

Each Contracting Party shall ensure fair and equitable treatment to the
investments of investors of the other Contracting Party and shall not impair,
by unreasonable or discriminatory measures, the operation, management,
maintenance, use, enjoyment or disposal thereof by those investors.
More particularly, each Contracting Party shall accord to such investments
full security and protection which in any case shall not be less than that
accorded either to investments of its own investors or to investments of
investors of any third States, whichever is more favourable to the investor
concerned.

1.

2.

Article 3, paragraphs 1 and 2 of the Treaty provided that:

impaired, by certain unreasonable and discriminatory measures, the enjoyment
of such investment by Saluka,

was in some respects unfair and inequitable, and

The Content of the Czech Republic’s Obligations under Article 3 of the Treaty
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284. This does not imply, however, that such standards as laid down in Article 3 of the
Treaty would invite the Tribunal to decide the dispute in a way that resembles a decision ex
aequo et bono. This Tribunal is bound by Article 6 of the Treaty to decide the dispute on the

283. Even though Article 3.2 sets out, “more particularly”, obligations to accord “full
security and protection” as well as national and most-favoured-nation treatment, these
formulations are merely indicative and are not exhaustive of the scope of the general
standards laid down in Article 3.1. Furthermore, a violation of the national and mostfavoured-nation treatment obligations is not at issue here, and “full security and protection” is
not less general a formulation than the standards set out in Article 3.1.

282. Article 3.1 of the Treaty requires the signatory governments to treat investments of
investors of the other Contracting Party according to the standards of “fairness” and “equity”
and to avoid impairment of such investments by measures which are not in compliance with
the standards of “reasonableness” and “non-discrimination”. It is common ground that such
general standards represent principles that cannot be reduced to precise statements of rules.

A.

and that the Czech Republic has therefore violated Article 3 of the Treaty.

(b)

(a)

281. For reasons set out below, the Tribunal finds that the treatment accorded to Saluka’s
investment by the Czech Republic

280.

279. The way in which events unfolded with respect to Saluka’s shareholding in IPB
amounted, in the Claimant’s view, to a breach by the Czech Republic of its obligation under
Article 3 of the Treaty. The Respondent has denied that it breached Article 3 of the Treaty.

VI.
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Meaning of the Standard

The Parties’ Arguments

1.

Fair and Equitable Treatment

61

is arbitrary, grossly unfair, unjust or idiosyncratic, is discriminatory and exposes the
claimant to sectional or racial prejudice, or involves a lack of due process leading to
an outcome which offends judicial propriety – as might be the case with a manifest

288. The Claimant endorses, however, and commends as a useful guide, even in the
present context, the threshold defined by the Tribunal in Waste Management, Inc. v. United
Mexican States, which held that the fair and equitable treatment standard in Article 1105(1)
of the North American Free Trade Agreement (“NAFTA”)21 is infringed if the conduct of the
State

287. According to the Claimant, Article 3.1 does not refer to any high threshold of
unreasonableness or flagrancy of the conduct constituting a breach and it must be interpreted
broadly enough to translate into real and effective protection of the type that would encourage
investors to participate in the economy of the host State.

286. The Claimant argues that the standard is a specific and autonomous Treaty standard.
Since it is not in any way qualified, it should be interpreted broadly. The Claimant relies,
inter alia, on Pope & Talbot, Inc. v. The Government of Canada, where the arbitral tribunal
stated that guarantees similar to those contained in Article 3 of the Treaty do not limit an
investor’s recourse to protection only against conduct that is “egregiously unfair”, but rather
are meant to ensure “the kind of hospitable climate that would insulate them from political
risks or incidents of unfair treatment”.20

285. There is agreement between the parties that the determination of the legal meaning of
the “fair and equitable treatment” standard is a matter of appreciation by the Tribunal in light
of all relevant circumstances. As the tribunal in Mondev has stated, “[a] judgment of what is
fair and equitable cannot be reached in the abstract; it must depend on the facts of the
particular case”.19 There is disagreement between the parties, however, about the limits of
such appreciation. These limits are reflected in the threshold that is relevant for the
determination of the unlawfulness of the Czech Republic’s conduct in the present case.

a)

B.

basis of the law, including the provisions of the Treaty. Even though Article 3 obviously
leaves room for judgment and appreciation by the Tribunal, it does not set out totally
subjective standards which would allow the Tribunal to substitute, with regard to the Czech
Republic’s conduct to be assessed in the present case, its judgment on the choice of solutions
for the Czech Republic’s.16 As the tribunal in S.D. Myers has said, the “fair and equitable
treatment” standard does not create an “open-ended mandate to second-guess government
decision-making”.17 The standards formulated in Article 3 of the Treaty, vague as they may
be, are susceptible of specification through judicial practice and do in fact have sufficient
legal content to allow the case to be decided on the basis of law. Over the last few years, a
number of awards have dealt with such standards yielding a fair amount of practice that sheds
light on their legal meaning.18
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293. Bilateral investment treaties, however, are designed to promote foreign direct
investment as between the Contracting Parties; in this context, investors’ protection by the
“fair and equitable treatment” standard is meant to be a guarantee providing a positive
incentive for foreign investors. Consequently, in order to violate the standard, it may be
sufficient that States’ conduct displays a relatively lower degree of inappropriateness.

292. Also, it should be kept in mind that the customary minimum standard is in any case
binding upon a State and provides a minimum guarantee to foreign investors, even where the
State follows a policy that is in principle opposed to foreign investment; in that context, the
minimum standard of “fair and equitable treatment” may in fact provide no more than
“minimal” protection. Consequently, in order to violate that standard, States’ conduct may
have to display a relatively higher degree of inappropriateness.

291. Whatever the merits of this controversy between the parties may be, it appears that the
difference between the Treaty standard laid down in Article 3.1 and the customary minimum
standard, when applied to the specific facts of a case, may well be more apparent than real.
To the extent that the case law reveals different formulations of the relevant thresholds, an indepth analysis may well demonstrate that they could be explained by the contextual and
factual differences of the cases to which the standards have been applied.

the governmental action in question was willfully wrong, actually malicious, or so far
beyond the pale that it cannot be defended among reasonable members of the
international community.

The Respondent therefore argues that it is for the Tribunal to determine whether, under the
circumstances,

should amount to an outrage, to bad faith, to willful neglect of duty, or to an
insufficiency of governmental action so far short of international standards that every
reasonable and impartial man would recognize its insufficiency.24

290. For the determination of the relevant threshold, the Respondent also refers the
Tribunal to the historical development of the customary minimum standard and, in particular,
to the Neer case where it was held that the treatment of aliens, in order to constitute an
international delinquency,

acts that would violate this minimum standard would include acts showing a wilful
neglect of duty, an insufficiency of action falling far below international standards, or
even subjective bad faith.23

289. The Respondent argues that the standard laid down in Article 3.1 conforms in effect
to the “minimum standard” which forms part of customary international law. The Respondent
relies, inter alia, on the Genin award where the tribunal interpreted the “fair and equitable
treatment” standard indeed as “a minimum standard”. The Genin tribunal held that:

failure of natural justice in judicial proceedings or a complete lack of transparency
and candour in an administrative process.22
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The Tribunal’s Interpretation

The Ordinary Meaning
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In their ordinary meaning, the terms “fair” and “equitable” [...] mean “just”, “evenhanded”, “unbiased”, “legitimate”.32

297. The “ordinary meaning” of the “fair and equitable treatment” standard can only be
defined by terms of almost equal vagueness. In MTD, the tribunal stated that:

i)

in good faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose.

296. In order to give specific content of the Czech Republic’s general obligation to accord
“fair and equitable treatment” to Saluka’s investment in IPB shares, this Tribunal, being
established under the Treaty, has to interpret Article 3 in accordance with the rules of
interpretation laid down in the 1969 Vienna Convention on the Law of Treaties (the “Vienna
Convention”).30 These rules are binding upon the Contracting Parties to the Treaty,31 and also
represent customary international law. Article 31.1 of the Vienna Convention requires that a
treaty is interpreted

b)

295. Moreover, the Tribunal is not convinced that, as the Respondent suggests, Article 3.1
at least implicitly incorporates the customary minimum standard. The Genin case on which
the Respondent relies does not support this suggestion. The Genin tribunal merely held that a
BIT standard of “fair and equitable” treatment provides “a basic and general standard which
is detached from the host States’ domestic law”.27 This standard is characterised by the Genin
tribunal as “an” international minimum standard, not as “the” international minimum
standard. Far from equating the BIT’s standard with the customary minimum standard, the
Genin tribunal merely emphasised that the “fair and equitable treatment” standard requires
the Contracting States to accord to foreign investors treatment which does not fall below a
certain minimum, this minimum being in any case detached from any lower minimum
standard of treatment that may prevail in the domestic laws of the Contracting States. Also,
the way the Genin tribunal defined the threshold for the finding of a violation of the “fair and
equitable treatment” standard28 does not incorporate the traditional Neer formula29 which
reflects the traditional, and not necessarily the contemporary, definition of the customary
minimum standard, at least in certain non-investment fields.

294. Whichever the difference between the customary and the treaty standards may be, this
Tribunal has to limit itself to the interpretation of the “fair and equitable treatment” standard
as embodied in Article 3.1 of the Treaty. That Article omits any express reference to the
customary minimum standard. The interpretation of Article 3.1 does not therefore share the
difficulties that may arise under treaties (such as the NAFTA) which expressly tie the “fair
and equitable treatment” standard to the customary minimum standard.25 Avoidance of these
difficulties may even be regarded as the very purpose of the lack of a reference to an
international standard in the Treaty.26 This clearly points to the autonomous character of a
“fair and equitable treatment” standard such as the one laid down in Article 3.1 of the Treaty.
The Context

The Object and Purpose of the Treaty
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Recognizing that agreement upon the treatment to be accorded to such investments
will stimulate the flow of capital and technology and the economic development of
the Contracting Parties and that fair and equitable treatment is desirable.

Desiring to extend and intensify the economic relations between them particularly
with respect to investments by the investor of one Contracting Party in the territory of
the other Contracting Party,

hereinafter referred to as the Contracting Parties,

The Government of the Czech and Slovak Federal Republic,

And

The Government of the Kingdom of the Netherlands

Agreement on encouragement and reciprocal protection of investments between the
Kingdom of the Netherlands and the Czech and Slovak Federal Republic

299. The “object and purpose” of the Treaty may be discerned from its title and preamble.
These read:

iii)

The preamble thus links the “fair and equitable treatment” standard directly to the stimulation
of foreign investments and to the economic development of both Contracting Parties.

recognize[d] that agreement upon the treatment to be accorded to such investments
will stimulate the flow of capital and technology and the economic development of
the Contracting Parties and that fair and equitable treatment is desirable.

298. The immediate “context” in which the “fair and equitable” language of Article 3.1 is
used relates to the level of treatment to be accorded by each of the Contracting Parties to the
investments of investors of the other Contracting Party. The broader “context” in which the
terms of Article 3.1 must be seen includes the other provisions of the Treaty. In the preamble
of the Treaty, the Contracting Parties

ii)

This is probably as far as one can get by looking at the “ordinary meaning” of the terms of
Article 3.1 of the Treaty.

treatment in such an unjust or arbitrary manner that the treatment rises to the level
that is unacceptable from the international perspective.33

On the basis of such and similar definitions, one cannot say much more than the tribunal did
in S.D. Myers by stating that an infringement of the standard requires
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303. The expectations of foreign investors certainly include the observation by the host
State of such well-established fundamental standards as good faith, due process, and nondiscrimination.38 And the tribunal in OEPC went even as far as stating that

In applying [the “fair and equitable treatment”] standard it is relevant that the
treatment is in breach of representations made by the host State which were
37
reasonably relied on by the claimant.

The tribunal in Waste Management equally stated that:

breached its obligation of fair and equitable treatment by evisceration of the
arrangements in reliance upon which the foreign investor was induced to invest.36

Also, in CME, the tribunal concluded that the Czech authority

to provide to international investments treatment that does not affect the basic
expectations that were taken into account by the foreign investor to make the
investment.35

302. The standard of “fair and equitable treatment” is therefore closely tied to the notion of
legitimate expectations34 which is the dominant element of that standard. By virtue of the
“fair and equitable treatment” standard included in Article 3.1 the Czech Republic must
therefore be regarded as having assumed an obligation to treat foreign investors so as to avoid
the frustration of investors’ legitimate and reasonable expectations. As the tribunal in Tecmed
stated, the obligation to provide “fair and equitable treatment” means:

301. Seen in this light, the “fair and equitable treatment” standard prescribed in the Treaty
should therefore be understood to be treatment which, if not proactively stimulating the
inflow of foreign investment capital, does at least not deter foreign capital by providing
disincentives to foreign investors. An investor’s decision to make an investment is based on
an assessment of the state of the law and the totality of the business environment at the time
of the investment as well as on the investor’s expectation that the conduct of the host State
subsequent to the investment will be fair and equitable.

304. This Tribunal would observe, however, that while it subscribes to the general thrust of
these and similar statements, it may be that, if their terms were to be taken too literally, they
would impose upon host States’ obligations which would be inappropriate and unrealistic.
Moreover, the scope of the Treaty’s protection of foreign investment against unfair and
inequitable treatment cannot exclusively be determined by foreign investors’ subjective
motivations and considerations. Their expectations, in order for them to be protected, must
rise to the level of legitimacy and reasonableness in light of the circumstances.

300. This is a more subtle and balanced statement of the Treaty’s aims than is sometimes
appreciated. The protection of foreign investments is not the sole aim of the Treaty, but rather
a necessary element alongside the overall aim of encouraging foreign investment and
extending and intensifying the parties’ economic relations. That in turn calls for a balanced
approach to the interpretation of the Treaty’s substantive provisions for the protection of
investments, since an interpretation which exaggerates the protection to be accorded to
foreign investments may serve to dissuade host States from admitting foreign investments
and so undermine the overall aim of extending and intensifying the parties’ mutual economic
relations.

Conclusion
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309. The “fair and equitable treatment” standard in Article 3.1 of the Treaty is an
autonomous Treaty standard and must be interpreted, in light of the object and purpose of the
Treaty, so as to avoid conduct of the Czech Republic that clearly provides disincentives to
foreign investors. The Czech Republic, without undermining its legitimate right to take
measures for the protection of the public interest, has therefore assumed an obligation to treat
a foreign investor’s investment in a way that does not frustrate the investor’s underlying

iv)

308. Finally, it transpires from arbitral practice that, according to the “fair and equitable
treatment” standard, the host State must never disregard the principles of procedural propriety
and due process41 and must grant the investor freedom from coercion or harassment by its
own regulatory authorities.

307. A foreign investor protected by the Treaty may in any case properly expect that the
Czech Republic implements its policies bona fide by conduct that is, as far as it affects the
investors’ investment, reasonably justifiable by public policies and that such conduct does not
manifestly violate the requirements of consistency, transparency, even-handedness and nondiscrimination. In particular, any differential treatment of a foreign investor must not be
based on unreasonable distinctions and demands, and must be justified by showing that it
bears a reasonable relationship to rational policies not motivated by a preference for other
investments over the foreign-owned investment.

306. The determination of a breach of Article 3.1 by the Czech Republic therefore requires
a weighing of the Claimant’s legitimate and reasonable expectations on the one hand and the
Respondent’s legitimate regulatory interests on the other.

must be made in the light of the high measure of deference that international law
generally extends to the right of domestic authorities to regulate matters within their
40
own borders.

305. No investor may reasonably expect that the circumstances prevailing at the time the
investment is made remain totally unchanged. In order to determine whether frustration of the
foreign investor’s expectations was justified and reasonable, the host State’s legitimate right
subsequently to regulate domestic matters in the public interest must be taken into
consideration as well. As the S.D. Myers tribunal has stated, the determination of a breach of
the obligation of “fair and equitable treatment” by the host State

[t]he stability of the legal and business framework is thus an essential element of fair
and equitable treatment.39

Taking note of the Final Act of the Conference on Security and Cooperation in
Europe, signed on August, 1st 1975 in Helsinki.
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Application of the Standard

a)

The Czech Republic’s Discriminatory Response to the Bad
Debt Problem

The Tribunal will examine each of these claims separately.

67

313. State conduct is discriminatory, if (i) similar cases are (ii) treated differently (iii) and
without reasonable justification.

312. The Claimant contends that, whereas the “systemic” bad debt problem which
contributed to the serious difficulties of the Czech banking sector from 1998 to 2000 equally
affected the Big Four banks (i.e. IPB, KB, CS and CSOB), the Czech Republic, in assisting
these banks to overcome the problem, treated IPB differently in an unreasonable way which
made it impossible for IPB to survive, especially by excluding IPB from the state assistance
that was granted to its competitors, and which resulted in Saluka’s loss of its investment.

311.

(e)
the Czech Republic’s failure to prevent the unjust enrichment of CSOB at the
expense of the IPB shareholders, including Saluka, upon the transfer of IPB’s business to
CSOB and the aforementioned State aid following the forced administration was equally
unfair and inequitable.

(d)
the provision by the Czech Republic of massive financial assistance to IPB’s
business, once the beneficiary of such assistance had become CSOB following the forced
administration, was unfair and inequitable; and

(c)
the Czech Republic’s refusal to negotiate with IPB and its shareholders in
good faith prior to the forced administration was unreasonable and discriminatory;

(b)
the Czech Republic failed to ensure a predictable and transparent framework
for Saluka’s investment;

(a)
the Czech Republic gave a discriminatory response to the systemic bad debt
problem in the Czech banking sector, especially by providing State financial assistance to the
other Big Four banks to the exclusion of IPB, and thereby created an environment impossible
for the survival of IPB;

310. In applying Article 3 of the Treaty to the present case, the Claimant contends that the
Czech Republic has violated the “fair and equitable treatment” standard in Article 3.1 of the
Treaty in a number of ways. The Claimant principally contends that

2.

legitimate and reasonable expectations. A foreign investor whose interests are protected
under the Treaty is entitled to expect that the Czech Republic will not act in a way that is
manifestly inconsistent, non-transparent, unreasonable (i.e. unrelated to some rational policy),
or discriminatory (i.e. based on unjustifiable distinctions). In applying this standard, the
Tribunal will have due regard to all relevant circumstances.

Comparable Position of the Big Four Banks
regarding the Bad Debt Problem

68

320. The expert witnesses introduced by the Respondent have reported a number of
differences between IPB and its competitors as far as liquidity, credit rating and business

319. The Tribunal is not convinced that the increasing financial difficulties with which IPB
was faced and that finally resulted in its forced administration were predominantly due to bad
banking management and organisational deficiencies. Even though the irregularities
identified in the CNB inspection report of 25 February 2000 were serious and must have to
some extent contributed to IPB’s problems, it can hardly be disputed that the bad debt
problem still lay at the heart of IPB’s difficulties. In the autumn of 1999 it became
abundantly clear that IPB needed more than a correction of the irregularities identified by the
CNB. The CNB itself requested a significant increase in IPB’s equity capital. It is therefore
not plausible that, had IPB solved the organisational problems identified by the CNB, it
would no longer have suffered from its large non-performing loan portfolio and from the
insufficiency of its regulatory capital.

318. The Respondent has denied that IPB’s position was comparable with the position of
the other three of the Big Four banks. Much emphasis is put by the Respondent on the fact
that IPB had already been privatised, whereas the State still held large blocks of shares in KB,
CS and CSOB. Furthermore, the financial difficulties with which IPB was faced are said to
have been caused by mismanagement and irresponsible lending practices. The Respondent
has, inter alia, referred to a CNB inspection report of 25 February 2000 which had identified
serious deficiencies regarding IPB’s internal organisation and operation.

317. The Claimant has put much emphasis on the “systemic” nature of the bad loan
problem that affected the Big Four banks from 1998 to 2000. The Claimant has referred in
this context to an International Monetary Fund (“IMF”) Report, defining a problem as
“systemic” where the affected banks hold, in the aggregate, at least 20% of the total deposits
of the banking system.42

316. Another factor that the Big Four banks had in common was that they were all equally
exposed to the increasingly rigorous banking supervision by the CNB and to the prudential
standards that were drastically tightened by the CNB in order to bring them into line with the
norms of the European Union. These measures resulted in major increases in loan loss
provisions which caused losses that, in the longer term, none of these banks was able to
absorb by drawing upon shareholder equity. Beyond a certain point the survival of all the
banks was dependent upon some form of assistance from the Czech State.

315. By 1998 all of them had large non-performing loan portfolios and they were equally
suffering from inadequacies of the legal regime for the enforcement of collateral rights. The
impact of these bad debts was felt by all of the Big Four banks, although to different degrees.
IPB, KB and CS suffered heavily, and only CSOB was relatively better off.

314. According to the Claimant, the Big Four banks were in a comparable position in terms
of their macroeconomic significance in the transitional period of the Czech Republic and
their resulting share of the systemic bad debt problem.

i)

492
Differential Treatment of IPB Regarding State
Assistance
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325. Since the bad debt problem became worse, however, the Czech Government changed
its policy and did in fact take a number of steps to assist the other of the Big Four banks to

324. In 1997 and 1998 the Czech Government began to develop a strategy of dealing with
the bad debt problem at the enterprise level. According to this strategy, the Government
would directly finance the forgiveness of the indebted companies and provide guarantees for
new loans (the so-called “Revitalisation Programme”). Consequently, the Government took a
negative position towards financial assistance for the banking sector. This approach was
clearly stated by the Czech Government at the time IPB was privatised (by way of the sale of
the State’s 36% shareholding to Nomura on 8 March 1998). The Czech Government was,
however, careful not to give Nomura any assurance that this policy would never be changed
by future Governments with regard to the privatisation of one or other of IPB’s competitors.

ii)

323. Consequently, as far as the Claimant is concerned, Nomura (and subsequently Saluka)
was justified in expecting that the Czech Republic, should it consider and provide financial
assistance to the Big Four banks, would do so in an even-handed and consistent manner so as
to include rather than exclude IPB.

322. The Tribunal finds that, irrespective of whether the bad debt problem with which the
Big Four banks were faced from 1998 to 2000 may properly be characterised as “systemic”
or not, these banks were in a sufficiently comparable situation: All of them had large nonperforming loan portfolios resulting in increased provisions and consequently in insufficient
regulatory capital. None of them was able to absorb the losses by calling on shareholder
equity. The survival of all of them was sooner or later seriously threatened unless the Czech
State was willing to provide financial assistance. On the other hand, due to the
macroeconomic significance of the Big Four banks, the Czech State apparently could not
afford to let any one of these banks fail. And, as set out below, the Czech State did in fact
sooner or later provide such assistance to all of them, including IPB after it had been acquired
by CSOB. The Czech Government therefore has implicitly recognised that all the Big Four
banks were in a comparable situation.

321. The Respondent also disagrees with the Claimant’s characterisation of the bad debt
problem as being “systemic”. According to the Respondent, a “systemic” crisis is one
affecting the entire commercial banking industry. The Claimant had not shown, however, that
this had been the case. More than fifty of the other Czech commercial banks holding more
than 30% of the country’s banking assets had not at all been taken into consideration by the
Claimant.

strategies are concerned. The expert witnesses introduced by the Claimant have, however,
questioned the validity of these findings and have arrived at the opposite conclusions. The
Tribunal does not find that the evidence placed before it enables it to conclude that IPB
differed sufficiently drastically from the other Big Four banks with regard to the risks
involved in its lending policies so as to warrant a finding that the financial problems with
which IPB was faced could not be attributed predominantly to the bad debt problem that
plagued all the Big Four banks equally.

Lack of a Reasonable Justification
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331. On the basis of the available evidence, the Tribunal finds that the Czech Government
changed its policy of non-assistance only after Nomura had acquired the shareholding in IPB
on March 8, 1998. The earliest hint of such policy change was contained in a letter from the

330. Secondly, the Respondent argues that Nomura (and subsequently Saluka) had no
reason to expect that the Czech Government would be willing to alleviate IPB’s future
problems by providing State financial assistance, since Nomura, having gone through an
extensive due diligence, had been aware of the risks involved in acquiring the shareholding in
IPB. Nomura is even said to have known before it made its investment that the Czech
Government planned to give aid to the other three of the Big Four banks during their
privatisation. Nomura had therefore voluntarily assumed these risks and they were reflected
in the share price paid by Nomura. Once these risks had materialised, Nomura (and
subsequently Saluka) should not be allowed to ask for assistance.

329. The Tribunal finds that the Claimant’s reasonable expectations to be entitled to
protection under the Treaty need not be based on an explicit assurance from the Czech
Government. It is sufficient that Nomura (and subsequently Saluka), when making its
investment, could reasonably expect that, should serious financial problems arise in the future
for all of the Big Four banks equally and in case the Czech Government should consider and
provide financial support to overcome these problems, it would do so in a consistent and
even-handed way.

328. Firstly, the Respondent argues that Nomura was not given any assurance that its
competitors would be privatised in the same way as IPB, i.e. without previous support
allowing them to get rid of the problems involved in the non-performing loan portfolios.

327. The Respondent has argued that this differential treatment of IPB was justified for a
number reasons.

iii)

326. IPB had also received some financial assistance before its privatisation. After Nomura
had acquired its IPB shareholding, however, IPB was excluded as a beneficiary from the
Revitalisation Programme as well as from the Czech Government’s strategy to solve the bad
debt problem of IPB’s competitors by the provision of direct financial assistance to the banks.
Only in the course of CSOB’s acquisition of IPB’s business during IPB’s forced
administration was considerable financial assistance from the Czech Government
forthcoming. It follows that IPB has clearly been treated differently.

overcome the financial difficulties with which they were faced. These measures were also
deliberately taken in order to prepare IPB’s competitors for privatisation. CSOB was
privatised in 1999 (by way of a sale of the State’s 65.69% shareholding to KBC of Belgium),
CS was privatised in 2000 (by way of a sale of the State’s 53.07% shareholding to Erste Bank
of Austria), and KB was privatised in 2001 (by way of a sale of the State’s 60% shareholding
to Société Générale S.A.). All three banks had received considerable financial assistance
from the Czech Republic before privatisation took place. Without such assistance,
privatisation would clearly not have been possible.
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335. Furthermore, it is less than plausible that, by granting State aid to one or other of the
Big Four banks, the Czech Republic acted exclusively as a shareholder. Even though the
Government may have expected to secure a better price for the shares when the other banks
were privatised, this would not have been a commercially rational conduct. If that had been
the motivation, the Czech Republic could just as well have saved the financial resources used
for the provision of State aid and sold the shares at a lower price. Recovering the State aid by
selling the shares at a higher price would have merely caused additional transaction costs.
Anyway, even when acting in its role as a shareholder of IPB’s competitors, the Czech

334. The Tribunal finds that Nomura cannot be said to have entered IPB as a strategic
investor. Nomura has made it sufficiently clear from the beginning that it came as a portfolio
investor acquiring a considerable block of shares with a view to selling it once IPB had
improved and the value of its shares had appreciated. The Claimant as a private investor
could not reasonably be expected to provide new capital unless this could be done on
commercial terms. In this respect the Claimant was in a position similar to an investor
acquiring a shareholding in IPB’s still-to-be-privatised competitors: unless the bad debt
problem was taken care of by financial assistance from the State, no new (or additional)
private investment could reasonably be expected in any of the Big Four banks. The Czech
Government implicitly recognised this when it provided considerable support to IPB’s
business upon the acquisition of IPB’s business by CSOB.

333. Thirdly, the Respondent argues that the Claimant was the dominant shareholder of
IPB and should therefore itself have rescued IPB by providing the necessary additional
capital. The Czech Republic therefore considers itself justified in expecting that the Claimant
would have acted as a responsible strategic investor. Also, by providing the necessary
financial support to IPB’s competitors, the Czech Republic considers itself to have in fact
done no more than act as a responsible shareholder. In doing so, the Czech Republic
considers itself to have been justified in limiting its assistance to its own banks.

332. Furthermore, whatever the scope of Nomura’s due diligence may have been, it could
not possibly lead to a reliable forecast as to which policies future governments would adopt
should an aggravation of the bad debt problem occur as it did after Nomura had made its
investment. Therefore, the Claimant cannot be said to have assumed the risk of being treated
differently when the Czech Government in fact decided to step in with financial assistance.

The Government states that it is aware of its responsibility for the financial stability
of the joint stock companies CSOB, KB and CS and that it is ready to secure such
financial stability until the completion of the privatisation of those joint-stock
companies.43
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340. It is undisputed, however, that at least during the autumn of 1999 it was clear that IPB
needed an increase of capital to provide for its bad loans and that the CNB expressly
requested a significant increase in IPB’s equity capital. Also, in the context of the
negotiations that took place during the spring of 2000 in order find a solution for IPB, the
Czech Government made it known to Nomura on 14 March 2000 that the provision of State
aid to IPB was conditional on Nomura injecting new capital into IPB. Nomura, on the other
hand, made it known in the course of these negotiations that it was unwilling to provide such
capital unless at the same time the Czech State provided adequate financial assistance to IPB.
The parties were, however, unable to bridge this gap in their approaches.

339. Sixthly, the Respondent has asserted that IPB did not disclose its desire to receive
State financial assistance until April 2000. Consequently, Saluka, and indeed IPB, could not
now claim that it has been negatively affected by the Czech Republic’s failure to provide
such assistance.

338. Fifthly, the Respondent argues that, had IPB also received financial assistance, the
benefits from clearing the non-performing loan portfolio would have accrued to IPB’s private
shareholders, whereas in case of the other three of the Big Four banks the benefits accrued to
the Czech State itself which at the time was their dominant shareholder. This position is
belied by the fact that at the time the Czech Republic granted financial assistance to CSOB
after its acquisition of IPB’s business, CSOB had already been privatised (by way of a sale of
the State’s 65.69% shareholding to KBC of Belgium). The policy on which the Respondent
relies was therefore at least not consistently implemented and cannot therefore justify IPB’s
differential treatment.

337. It is clearly not for this Tribunal to second-guess the Czech Government’s
privatisation policies. It was perfectly legitimate for the Government to sell its stakes in the
remaining banks only after they had been relieved from the bad debt problem. This, however,
did not at the same time relieve the Czech Government from complying with its obligation of
non-discriminatory treatment of IPB. The Czech Republic, once it had decided to bind itself
by the Treaty to accord “fair and equitable treatment” to investors of the other Contracting
Party, was bound to implement its policies, including its privatisation strategies, in a way that
did not lead to unjustified differential treatment unlawful under the Treaty.

336. Fourthly, the Respondent argues that the financial assistance granted to IPB’s
competitors was closely linked to the Czech Government’s privatisation strategy. The Czech
State still held large blocks of shares in KB, CS and CSOB which could have been privatised
either on an “as is” basis or after clearing of the non-performing loan portfolios. It is said to
have been in the discretion of the Czech State to make this policy choice.

On 27 May 1998 the Government passed the following resolution:

We further confirm that, during the period prior to the full privatisation of the banks
as aforesaid, we are ready to take such steps within our authority and power as
shareholder of each of the banks [to ensure that the banks] comply with all regulatory
requirements applicable to them, including capital adequacy and liquidity.

Republic could not at the same time disregard its role as the regulator of the banking sector
who was responsible for somehow resolving the bad debt problem with which all the Big
Four banks were faced. Consequently, by insisting on its role as shareholder in the other three
banks the Czech Republic cannot reasonably justify the differential treatment of IPB. Also,
once IPB’s business was acquired by CSOB in the course of IPB’s forced administration, the
Czech Government abandoned its position and did in fact provide considerable financial
assistance for IPB’s business.

head of the NPF, Mr Ceska, to the chairmen of the boards of directors of KB, CS and CSOB
dated 21 April 1998 which contained the following statement:
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347. The Tribunal therefore finds that the Respondent has not offered a reasonable
justification for IPB’s differential treatment. Consequently, the Czech Republic is found to
have given a discriminatory response to the bad debt problem in the Czech banking sector,
especially by providing state financial assistance to three of the Big Four banks to the
exclusion of IPB, and thereby created an environment impossible for the survival of IPB.

346. As far as the Respondent’s contention relating to IPB’s allegedly flawed business
strategy and imprudent loan portfolio management is concerned, the Tribunal notes that
IPB’s competitors (especially CS and KB) proved not to be able to overcome the bad loan
problem without financial assistance from the Czech State, even though they allegedly
followed a less flawed business strategy and had a more prudent loan management.

345. As far as the Big Four banks’ liquidity position until 1999 is concerned, the parties
disagree on the criteria that are relevant for a comparison between IPB and its competitors. In
principle, liquidity is defined as the sum of assets that can be easily turned into assets that
may be used for the payment of debts in relation to total assets. In order to prove that IPB’s
liquidity position was worse than its competitors’, the Respondent relies on the “liquid asset
ratio” and the “cash asset ratio”. The Claimant, in order to prove that IPB’s liquidity position
was even relatively better than its competitors’, relies on the “quick asset ratio”. The Tribunal
finds, however, that “quick assets” are not much different from “liquid assets”. Consequently,
the parties’ diverging calculations are less due to the criteria, but rather to their statistical
foundations. Whatever the correct liquidity ratios of the Big Four banks from 1998 to early
2000 may have been, the Tribunal is not convinced that different liquidity ratios warranted
different treatment with regard to the provision of State financial assistance in order to
overcome the bad debt problem.

344. The Tribunal finds that the size of the non-performing loan portfolios and their impact
on the balance sheet was in fact comparable for all the Big Four banks, with the exception, to
some degree, of CSOB. Accordingly, the credit ratings of all these banks were equally
downgraded in 1998 and the relative improvement of IPB’s competitors in 2000 was due to
the State aid they had received in the meantime.

343. The Claimant denies that IPB differed in any significant way from the other Big Four
banks, especially CS and KB: neither in terms of the size and the impact of its nonperforming loan portfolio or in terms of its credit rating, nor in terms of its liquidity or in
terms of the management of its loan portfolio could IPB be said to have been uniquely bad.

342. Finally, the Respondent argues that IPB’s financial problems that ultimately led to its
failure and forced administration were due to IPB’s own irresponsible business strategy,
especially its lending policy. The Respondent therefore denies that the Claimant could
legitimately expect a government bailout.

341. The Tribunal therefore finds that the Czech Government was fully aware of IPB’s
need for State assistance at a time when it was still feasible to prevent IPB from failing.
Failure to Ensure a Predictable and Transparent Framework

The Claimant argues that the Czech Republic has frustrated Saluka’s expectations

by leaving the banks with no effective mechanisms to enforce loan security.

by the unpredictable increase of the provisioning burden for non-performing

Nomura’s Expectation that IPB would not be Treated
Differently
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353. The Tribunal notes that this claim is in substance identical with the Claimant’s
previous claim according to which the Czech Republic has violated the “fair and equitable

352. The Claimant insists, however, that Nomura was justified in expecting that, should the
Czech Government change its policy and provide State financial assistance to the banks in
order for them to overcome the “systemic” problem of bad loans, that solution would itself be
“systemic” and thus non-discriminatory. The Claimant contends that the Czech Government
has frustrated this expectation by excluding IPB from the financial assistance provided to
IPB’s competitors. This discriminatory treatment is said to have been unpredictable.

351. Firstly, Nomura’s expectation that the Government would not address the bad loan
problem by support to the banks was initially said to have been based on an express assurance
to that effect given by the then Minister of Finance. The Claimant has also argued that this
was consistent with the obligations undertaken by the Czech Government in their preaccession agreement with the European Commission (the Europe Agreement) to adhere to
European Union norms on State aid. The Claimant has admitted, however, that whatever
assurance the Minister of Finance may have given, he could not bind future Governments.
Especially, he could not give any assurance that the privatisation of the other banks would
proceed in the same way as the privatisation of IPB, i.e. without any State financial
assistance. Nomura therefore had no basis for expecting that there would be no future change
in the Government’s policy towards the banking sector’s bad loan problem or in the
Government’s willingness to adhere during the pre-accession period to the rules on State aid
in the Europe Agreement.

i)

350. The Tribunal will assess the legitimacy and reasonableness of these expectations and,
if they were legitimate and reasonable, whether they have been frustrated by the Czech
Republic without reasonable justification.

(c)

(b)
loans; and

(a)
by contradictory and misleading declarations about its policy towards the
banking sector in crisis and by justifying IPB’s exclusion from the State aid granted to save
the other banks on the grounds that it had already been fully privatised;

349.

348. The Czech Republic has failed to ensure a predictable and transparent framework for
Saluka’s investment, if it has frustrated Saluka’s legitimate expectations regarding the
treatment of IPB without reasonable justifications.

b)
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The Unpredictable Increase of the Provisioning Burden
for Non-Performing Loans

Nomura’s Expectation regarding the Legal Framework
for the Enforcement of Loan Security
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359. It is undisputed between the parties that Czech Law failed to provide effective
mechanisms to enforce loan security. The CNB expressly acknowledged that its tightening of
the prudential regulations and the increase of the provisioning requirements were in fact a
response to the shortcomings in the legislation to protect creditors in recovering receivables
and exercising liens as well as to other institutional shortcomings that were preventing banks
in practice from realising real estate pledged as collateral.

iii)

358. It can hardly be disputed that these developments could have been anticipated in
1998. Nomura was, therefore, not justified to expect that the CNB would not introduce a
more rigid system of prudential regulation and thereby change the framework for Nomura’s
investment in IPB shares. However, Nomura was unable to anticipate the discriminatory way
in which the Czech Government responded to the distress suffered by the Czech banking
sector, i.e. the exclusion of IPB from any State assistance that was granted to the other three
of the Big Four banks in order for them to overcome their inability to meet the regulatory
capital requirements. This aspect of the Czech Government’s attitude towards the banking
sector has, however, already been dealt with in the context of the Claimant’s first claim.

357. However, the CNB’s policy of tightening the regulatory regime must be seen in the
context of the Czech Republic’s preparation for accession to the European Union. It was the
CNB’s declared intention to bring its regulatory regime into line with the norms in the
European Union. In 1999 a “Twinning Programme” for banking supervision had been
launched which was deliberately designed to adjust the Czech regulatory methodology and
the practical implementation of banking supervision to European Union standards.44

356. The Tribunal notes that the increased stringency of the CNB’s prudential rules
contributed to the distress suffered by the Czech banking system by forcing the banks to
increase provisioning. Consequently, it became even more difficult for the banks to meet the
regulatory capital requirements than it had been before due to the bad loan problem.

355. The Respondent argues that Nomura was aware of some of the CNB’s regulatory
amendments at the time the shareholding in IPB was acquired, and others were clearly
foreseeable.

354. Secondly, the Claimant argues that Nomura’s legitimate expectations have been
frustrated by the CNB’s introduction of more stringent prudential rules for the banks. The
CNB should rather have taken a “gradualist” approach so that the banks had time to adjust.

ii)

treatment” standard by the discriminatory response of the Czech Republic to the bad debt
problem in the Czech banking sector. It has therefore already been dealt with in the context of
the Claimant’s first claim.

Refusal to Negotiate in Good Faith
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364. The Claimant has identified a number of elements of the factual record which are said
to support the Claimant’s proposition that the Czech Government used its power to
unilaterally support CSOB in implementing its strategy to acquire the business of IPB to the
detriment of IPB and Saluka. The factual details and especially the inferences and
conclusions that may be derived therefrom are, however, highly disputed between the parties.

363. The Tribunal’s assessment starts from the proposition that the Czech Republic’s
conduct was unfair and inequitable if it unreasonably frustrated IPB’s and its shareholders’
good faith efforts to resolve the bank’s crisis. A host State’s government is not under an
obligation to accept whatever proposal an investor makes in order to overcome a critical
financial situation like that faced by IPB. Neither is a host State under an obligation to give
preference to an investor’s proposal over similar proposals from other parties. An investor is,
however, entitled to expect that the host State takes seriously a proposal that has sufficient
potential to solve the problem and deal with it in an objective, transparent, unbiased and
even-handed way.

362. The Respondent argues that the Claimant’s proposition is unfounded. The Czech
Government had neither engaged in a conspiracy nor taken sides with CSOB to the detriment
of IPB and its shareholders. The Respondent denies that there was a premeditated plan (the
Paris Plan) to oust IPB from control over its enterprise by transferring it to CSOB by way of
IPB’s forced administration. The CNB is rather said to have been compelled to impose forced
administration because IPB was no longer meeting the regulatory requirements for its
banking business. Also, IPB’s banking business had to be transferred to CSOB since there
was no other strategic investor capable of saving IPB’s business and prepared to step in
immediately. The Respondent therefore argues that the Czech Government’s conduct was
reasonable under the circumstances and that it did not in any way imply an unjustifiable
discrimination against IPB and its shareholders.

361. The Claimant contends that, whereas Saluka and Nomura as well as IPB were actively
engaged in seeking a solution to IPB’s financial problems, the Czech Government refused to
negotiate in good faith on the proposals made by IPB and its shareholders. The Czech
Ministry of Finance and the CNB are said to have instead conspired and taken sides with
CSOB, which was interested in acquiring IPB’s business. While purporting to negotiate with
IPB and its shareholders, the Czech Government is said to have acted as an accessory to
CSOB’s plan to take over IPB’s business. According to this plan (the Paris Plan), IPB’s
business would be transferred to CSOB upon the pretence of forced administration. The
Claimant argues that this conduct of the Czech Government was unreasonable and
discriminatory.

c)

360. The Tribunal finds that the aforementioned legal shortcomings must have been known
to Nomura when it made its investment. An expectation that such shortcomings would
quickly be fixed by the Czech legislature would have been unfounded. Consequently, even
though the lack of adequate protection of creditors’ rights will most certainly have
contributed to the aggravation of the bad debt problem, the Tribunal is unable to find that the
Czech Republic has frustrated Nomura’s legitimate and reasonable expectations and violated
the “fair and equitable treatment” standard by its failure to improve the legal framework
within a timescale of help to Nomura.
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(a)

The Government’s Role in CSOB’s Acquisition
of IPB

The Developments during the First Half of 2000
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370. In the two appendices to the latter document, CSOB explained in more detail two
alternative strategies for a takeover of IPB: firstly, the “transaction structure to be used in
negotiated transaction with India”; secondly, the “transaction structure to be used in forced
administration of India”. The first “transaction structure” was characterised as not being
without legal, political and implementation risk; but it was emphasised that it would “present
a potential (and perhaps only [sic]) structure which, in light of the options available under

369. On 30 May 2000 the CEO and Chairman of the Board of CSOB, Mr Kavánek,
presented several documents at a meeting held in Paris by the Czech Minister of Finance, Mr
Mertlík, the Governor of the CNB, Mr Tošovský, and the President of CSOB’s parent
company KBC, Mr Remi Vermeiren, who on that day were attending a banking conference.
The documents presented by Mr Kavánek, together referred to by the Claimant as “the Paris
Plan”, set out a “Preliminary approach to the Carthago-India business case”45 (in which
CSOB explained the potential synergies to be expected from a combination of CSOB and
IPB), CSOB’s “Readiness to act” (in terms of CSOB’s readiness and capability to manage the
integration of IPB into CSOB) and a “Summary Transaction Structure” (explaining the
procedural steps to be taken for the integration of IPB into CSOB).

368. On 26 April 2000 CSOB prepared a presentation to the Czech Government about its
acquisition plans for IPB. This presentation entitled “Discussion Materials” provided an
analysis of IPB’s situation, CNB’s objectives and the “main options” available to the Czech
Government, including “do nothing”, “self-help” of IPB, “broker a deal with a third party”
and “full intervention”. The two last options clearly referred to the entry of a strategic partner
into IPB, on the one hand, and to forced administration (which was, however, characterised
as being generally seen as the last resort) on the other. Since “self-help” was no longer
considered a viable option in IPB’s circumstances, “broker a deal” was seen as the next best
option in persuading the CNB, whereas “full intervention” should remain a “credible
potential stick” for IPB/Nomura to facilitate the process.

367. In March 2000 CSOB retained Consilium Rothchilds and Boston Consulting Group to
start preparing a deal structure for acquiring IPB.

366. By January 2000 it became clear to CSOB that it could implement its strategic
objective of expanding into the retail banking sector only by acquiring IPB. CSOB’s interest
in this acquisition was, if not “discussed” as the Claimant contends, then at least expressed at
a meeting of the CEO and Chairman of the Board of CSOB, Mr Kavánek, with the Minister
of Finance, Mr Mertlík, as early as 10 January 2000. It is not clear whether further meetings
took place in January and February 2000.

i)

365. In light of the evidence before it, the Tribunal considers it helpful to contrast two
intertwined but distinguishable developments during the first half of 2000: the unfolding of
CSOB’s acquisition of IPB, on the one hand, and the unfolding of the negotiations between
IPB and Saluka/Nomura and the Czech Government, on the other.
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376. The Claimant contends that only the non-cooperative solution was seriously presented
to the Cabinet with CSOB being the only candidate taken into consideration as a strategic
investor of IPB. The Respondent insists that the Cabinet was fully briefed on both alternative
solutions, including the cooperative solution. In any event the Government, by Resolution
No. 622 of 15 June 2000, consented to and recommended the imposition of forced
administration upon IPB with the objective of a subsequent sale to CSOB as the strategic
investor, the provision of a government guarantee for the assets of IPB in favour of CSOB

375. On 15 June 2000 the Czech Government met to assess the situation of IPB. The
Cabinet’s deliberations were based on “Materials for the Talks of the Czech Republic’s
Government” prepared and submitted by the Minister of Finance, Mr Mertlík, and the
Governor of the CNB, Mr Tošovský. The “Materials” took two alternative solutions into
consideration: a cooperative solution involving IPB’s shareholders and a non-cooperative
solution involving forced administration coupled with a quick sale to a strategic investor. In
Appendix No. 3 to the “Materials” the strategic investor was clearly identified as being
CSOB. Also, the “Materials” expressly stated that any solution “necessitates a support on the
side of the state”.

374. Also on 14 June 2000 the Director of the State Aid Department of the OPC, Mr
Rudolecký, was informed by his superior, Dr Buchta, of the State aid envisaged for
IPB/CSOB in case of CSOB’s takeover of IPB’s business. It was anticipated that an
exemption from the prohibition of State aid would be necessary.

373. On 14 June 2000 the CEO and Chairman of the Board of CSOB, Mr Kavánek, wrote a
letter to the Vicegovernor of the CNB, Mr Niedermayer, setting out a detailed proposal for a
takeover of IPB to be negotiated with Nomura. It was clearly stated that State participation in
the risks and losses linked with the operation had to be anticipated. The letter stated at the
same time, however, that Nomura had declared its lack of interest in the proposal. The
Claimant has denied that Nomura had in fact been contacted to discuss the proposal.

372. On 13 June 2000, after the second run on IPB had already set in, the Vicegovernor of
the CNB, Mr Niedermayer, acting on behalf of an ad hoc working group whose mission was
to determine a solution for IPB including a transfer of IPB’s business to a strategic investor,
requested CSOB to submit by 9:00 a.m. the next day a “co-operative” proposal for a takeover
of IPB.

371. In anticipation of the Paris meeting, the Chairman of the Board of CSOB, Mr
Kavánek, had written a letter dated 26 May 2000 to the Minister of Finance expressing his
expectation that the Paris meeting would “contribute to additional positive progress in the
subject matter”. Nevertheless, the precise nature and content of the talks at the Paris meeting
are a matter of dispute between the parties and remain unclear.

current Czech law, addresses the goal of a rapid transfer of the India business to Carthago”.
The second “transaction structure” was characterised as being novel and as not being without
legal, political and implementation risk either; it was also emphasised, however, that it would
“present a potential (and perhaps only [sic]) structure which, in light of the options available
under current Czech law, addresses the goals of minimal involvement of the Forced
Administrator and of a rapid transfer of the India business to Carthago”.
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The Government’s Role in IPB’s and
Saluka’s/Nomura’s Attempts to Negotiate a
Cooperative Solution
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382. It soon turned out that some foreign financial institutions began to show an interest in
becoming a strategic partner of IPB, especially a consortium formed by Allianz and HypoVereinsbank which was later replaced by the UniCredito.

381. It appears that the CNB and the Ministry of Finance initially expected a Nomura-led
solution, because they assumed that Nomura as IPB’s largest shareholder (through Saluka)
would try to preserve its investment in IPB and lead the effort to solve IPB’s problems either
by injecting additional capital into IPB or by identifying a strategic investor for IPB. It
transpires from the evidence before the Tribunal that some representatives of the Government
and the CNB regarded Saluka/Nomura itself as a de facto strategic investor whose
responsibility it was to assist IPB in overcoming its difficulties.46 Nomura has, however,
always insisted on its role as a portfolio investor and has made its willingness to rescue IPB
dependent upon State financial assistance which the Czech Republic was unwilling to provide
in the circumstances.

380. Discussions began between representatives of the CNB and the Ministry of Finance,
on the one hand, and representatives of IPB and Saluka/Nomura on the other.

379. Nomura began searching for a strategic partner for IPB in October 1999. It was clear
from the beginning that the involvement of the Czech Government would be needed, not only
in terms of the various approvals required from the Czech regulatory authorities, but
especially in terms of State financial assistance without which private investors would find an
investment in IPB unattractive given the finding of the CNB that IPB was massively underprovisioned and had insufficient regulatory capital.

(b)

378. On 19 June 2000 IPB’s business was transferred to CSOB. The Ministry of Finance
granted the guarantee envisaged in such Resolution No. 622 of the Government and the CNB
signed its promise of compensation for any risk and loss that CSOB had requested. Also, on
the same day, the OPC (to which the Government’s guarantee and indemnity in favour of
IPB/CSOB had been formally notified the day before) issued a decision exempting the State’s
financial assistance from the legal prohibition of State aid provided by the Public Assistance
Act.

377. On 16 June 2000 the CNB decided to introduce forced administration of IPB and
appointed Mr StanČk as administrator (i.e. a sort of trustee in bankruptcy). Mr StanČk was
expressly instructed to “perform all required steps that would result in accelerated sale of the
company to [CSOB], being its strategic partner”. He was also promised a “special bonus” for
the implementation of this instruction.

and the issuing of government guarantees in favour of the CNB in order to cover the losses
resulting from the indemnity to be issued by the CNB in favour of CSOB for the debts
assumed from IPB and the losses suffered from the takeover of IPB’s business.
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388. On 14 April 2000 IPB submitted to the CNB a draft proposal of “Measures for the
Stabilisation of IPB”. A revised draft of this proposal was submitted to the CNB in May
2000. It explored various possibilities of rescuing IPB from its untenable situation by
“bridging measures” as well as by “stabilisation measures” which included again the idea of
merging IPB and KB as well as the search for a strategic partner. In any case, all the solutions
explored in the proposal required the State’s financial assistance. The proposal envisaged,
however, that “as for the principal solution related to the entry of a strategic partner, the
requested government assistance should focus on that part of [the] loan and asset portfolio
which was created before the IPB privatisation and is comparable with portfolios of KB and
CS where the government assistance is being provided”. The proposal was rejected as

387. Sometime in mid-March 2000 the Minister of Finance and the CNB are said to have
lost trust in Nomura, i.e. confidence that Nomura would be able to come up with a viable
solution for IPB. The Minister of Finance refused to meet personally with representatives of
Nomura any longer. Instead, he and the Governor of the CNB appointed deputies (Deputy
Finance Minister, Mr Mládek, and Vicegovernor of the CNB, Mr Niedermayer) to deal with
Saluka/IPB. They were merely provided with a “soft mandate” and could only have unofficial
meetings off Ministry premises.

386. On 14 March the Prime Minister of the Czech Republic expressed the view that the
provision of State aid to IPB was conditional on Nomura injecting new capital into IPB.
Nomura for its part reiterated on 3 April 2000 its unwillingness to address IPB’s capital
adequacy problems without State support.

385. Also in February and March 2000 the Deputy Managing Director of Nomura, Mr
Jackson, entered into negotiations with the Vicegovernor of the CNB, Mr Niedermayer, on
the draft of a “Memorandum of Understanding on the restructuring of IPB by Nomura in cooperation with shareholders of IPB and with the Czech Republic” (“MOU”). The purpose of
the cooperation was said “to combine private sector and public sector resources”. Nomura
expressly declared its willingness to invest in IPB “on commercial terms applicable to
comparable investments by private sector investors”, including Nomura’s participation in an
increase of IPB’s capital. It was made equally clear, however, that the CNB and the Ministry
of Finance were required to assure State measures of support for IPB, including the purchase
of subordinated debt and potentially participating in the capital increase. The Memorandum
was finally rejected by the Czech side on the ground that it did not specify any concrete steps
that Nomura would take to address IPB’s problem and that there was no assurance for the
State that its financial input would be spent effectively or would not wind up in the hands of
IPB’s shareholders or management.

384. In February and March 2000 IPB and Nomura developed a proposal for a merger of
IPB and KB. This proposal was also rejected by the Government, because it would have led
to a combination of two banks both of which required consolidation and substantial
assistance.

383. In December 1999 Nomura proposed a merger of IPB and CS, since Allianz
considered an offer for both IPB and CS. This proposal was rejected by the State, because a
public tender for the State’s shareholding in CS was already underway and negotiations with
Erste Bank of Austria (to which CS was eventually sold) were in their final stages.
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I believe the most necessary is to expedite and refine the works and prevent thereby
the creation of still greater costs. For this reason allow me to acquaint you with the
foundation and conclusions which I made together with my colleagues in regard to
the situation:

However, Governor Tošovský also stated in the following terms the basic conditions for a
satisfactory solution:

The aforesaid work brought about a widening of the awareness of the situation,
clarified some opinions and priorities, but has not led as yet to a sufficiently expedite
and clear course of action. The problem is not only the slow communication with the
main shareholder [i.e. Saluka/Nomura], his unclear position at the bank and a certain
unwillingness to discuss a specific course of action, but also certain “half-officiality”
of communication between the state, the shareholder and the bank at a level other
than supervisory.

As is well-known to you from a number of working meetings, the CNB, apart from
the performance of its legal obligation of banking supervision, has also acted on the
grounds of care in regard of the stability of the financial system and together with
representatives of the Ministry of Finance and the National Property Fund it entered
the talks with the main shareholder of the bank [i.e. Saluka/Nomura] and is
contributing to the work of a working group whose establishment it initiated some
time ago.

391. On 2 May 2000 the Governor of the CNB, Mr Tošovský, expressed in a letter to the
Minister of Finance, Mr Mertlík, some dissatisfaction with the negotiations between the
Czech Government and Saluka/Nomura. He wrote:

390. At the same time representatives of CSOB also had meetings with Nomura’s
representatives to discuss CSOB’s potential entry into IPB as a strategic partner. CSOB made
it clear to Nomura that if IPB wanted Government support, it needed CSOB. However, these
discussions led nowhere, because CSOB wanted to take over IPB first and negotiate the terms
of the acquisition later. This was (perhaps not surprisingly) unacceptable to Nomura.

389. In April and May 2000 Nomura’s attempt to find a strategic partner for IPB made
some progress. The Allianz/UniCredito consortium’s interest became more and more
concrete. Finance Minister Mertlík met with representatives of the Allianz/UniCredito
consortium who made proposals similar to those made by CSOB, i.e. they wished to purchase
IPB’s assets. On 22 May 2000 UniCredito began due diligence enquiries on IPB and on 26
May 2000 UniCredito in fact proposed to purchase IPB’s assets at an opening bid for IPB of
CZK 25-30 billion (twice its book value, subject to agreement on the book value) with a
possibility of paying more. Allianz/UniCredito made it clear, however, that their willingness
to acquire IPB’s assets was dependent upon a guarantee and promise of indemnity from the
Czech State. Also, Allianz/UniCredito wanted several months to conduct due diligence.

unacceptable, because it did not give the State sufficient control over the restructuring
process.

from this point of view it appears to be unlikely that the planned sale of the
bank to a new strategic investor is realizable as a commercial transaction
without the support of the state.

b)
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396. Nomura subsequently wrote to Mr Mládek suggesting that the Ministry of Finance
propose an amendment to Nomura’s proposal that would make it acceptable to the Ministry.
However, by 31 May 2000, the Ministry had refused to communicate officially with Nomura
in order to consider any solution relating to IPB.

395. On 24 May 2000 Nomura submitted to the Prime Minister a further proposal
(“Securing future for IPB”). It involved a capital injection by Nomura of CZK 20 billion for a
capital increase, a sale of 51% of IPB shares to the Allianz/UniCredito consortium and to
CSOB/KBC, and a KoB guarantee of IPB’s balance sheet. The same presentation was given
to the Deputy Finance Minister, Mr Mládek, on 25 May 2000. On 29 May 2000 Mr Mládek
rejected the proposal, the major concern being again that it involved direct aid to IPB without
the State having any control over the use of the funds. More precisely, Mr Mládek declared
the proposal regarding the guarantee of IPB’s balance sheet by KoB to a new commercial
bank unacceptable. Instead, Mr Mládek reiterated his proposal that Nomura should sell
Saluka’s IPB shares at a symbolic price of 1 euro.

394. On 18 May 2000 Nomura was informed by the Deputy Finance Minister, Mr Mládek,
that the Ministry of Finance intended to nationalise IPB and proposed that Nomura should
sell Saluka’s IPB shares at a symbolic price of 1 euro. Moreover, Mr Racocha for the CNB
explained that, if neither IPB nor its shareholders resolved IPB’s problems, the CNB would
impose forced administration on IPB. Both propositions were not the ones that had been
favoured by Governor Tošovský in his aforementioned letter of 2 May 2000 to the Minister
of Finance.

393. Nomura continued its efforts to meet government officials in order to find a solution
for IPB. Further letters dated 9, 18 and 24 May 2000 were sent to representatives of the
Ministry of Finance and the CNB.

392. Shortly thereafter the CNB requested Nomura to approach the Minister of Finance
and engage in formal dialogue about the future of IPB. However, letters addressed by
Nomura to the Minister of Finance on 5, 8 and 9 May 2000, setting out its willingness to meet
the CNB’s request for an injection of fresh capital in IPB and to arrange for up to CZK 13.2
billion of new capital for a capital increase, remained without any response from the Minister.

The letter concluded by setting out three options for action: the stabilisation of IPB by a
private entity with the support of the State (the option favoured by the Governor, provided the
State would retain a certain control over the whole process), the nationalisation of the bank
(an option that was said to involve considerable risk), liquidation or bankruptcy (an option
that was characterised as totally undesirable).

regardless of the specific results of the audit or supervision of the CNB at IPB
it is possible to believe that without the substantial strengthening of the
capital of the bank or a clean-up of assets, the bank will not be able to further
exist,

a)
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The Tribunal’s Finding
407. In light of all the factual elements relating to the Czech Government’s role in CSOB’s
successful acquisition of IPB’s business, and IPB’s as well as Saluka’s/Nomura’s
unsuccessful attempts to find a cooperative solution, the Tribunal finds, for the reasons set

ii)

406. The Claimant argues that the IPB proposal would have been by far the better deal and
the Government has therefore failed to choose the solution with the least cost for the State’s
budget. The Respondent insists that after the run on IPB had started and IPB’s liquidity had
deteriorated dramatically, forced administration was unavoidable and CSOB was the only
bank that was prepared and able in terms of management capacity to step in immediately to
rescue IPB’s banking business.

405. On the evening of 15 June 2000 the Government (i.e. the Cabinet Presidium)
convened and considered IPB’s situation. The materials on which the Cabinet Presidium
based its deliberations referred to both cooperative solutions and forced administration.
However, the two cooperative solutions (the one relating to Saluka’s sale of its shareholding
in IPB to the State and the other relating to IPB’s partial sale of its assets to KoB) were only
briefly mentioned. The focus was on the CSOB proposal for forced administration followed
by a quick sale to itself as a strategic investor. The Government preferred anyway the
imposition of forced administration upon IPB with the objective of a subsequent sale of IPB’s
business to CSOB on the terms mentioned before.

404. On 15 June 2000 Nomura’s representatives met with representatives of the CNB and
of the Ministry of Finance, including the Deputy Finance Minister, Mr Mládek, to discuss the
IPB Proposal. From the Czech side the IPB Proposal was seen to involve serious economic,
legal and organisational risks. The Czech Republic’s main concern was the uncertain scope of
the IPB assets that would not be covered by the proposed transfer to KoB but rather retained
by IPB, especially the assets belonging to IPB’s Tritton Fund. Negotiations continued into the
evening and, after their closure, continued by e-mail. The final e-mail concluded by saying
that the Ministry of Finance team was “now leaving for home and will continue tomorrow
morning”. This left Nomura’s representatives with the impression that the IPB Proposal had
been substantially agreed and that the negotiations would continue the next day. That
impression proved to be mistaken.

403. Under this proposal KoB would have provided limited State assistance to accomplish
the sale to a strategic partner. The sale proceeds would have been distributed to the
Government as reimbursement for the costs of any financial assistance, and any excess would
have been shared by IPB and the Government.

402. During the run on IPB, which started the following Monday, 12 June 2000, Nomura,
on behalf of Saluka, continued to search for a solution. On 14 June 2000 Nomura submitted a
new proposal to the Ministry of Finance, the CNB and the Prime Minister (the “IPB
Proposal”) that also received the approval of IPB’s Board of Directors and of IPB’s
Supervisory Board. According to this proposal, IPB would transfer its banking business to
KoB for CZK 1 for on-sale to a long-term commercial banking partner acceptable to the
Government (i.e. Allianz/UniCredito or CSOB/KBC). The proposal also stated IPB’s
readiness to execute the transaction before 16 June 2000.

Even though by law compulsory administration does not mean freezing the deposits,
Zelinka does not see any other way of protecting the bank from being invaded by its
customers.

[c]ompulsory administration makes sense, because talks with a potential investor are
at an advanced stage and there is a danger that the bank will go bankrupt in the
meantime.

401. On Friday, 9 June 2000, the Czech news agency CTK reported the Deputy Finance
Minister, Mr Zelinka, to have said that

400. On 7 June 2000 the Deputy Finance Minister, Mr Mládek, urged Nomura again to
accept the 1 euro proposal, otherwise IPB would be “toast”.

399. Subsequently, by about 6 June 2000, Nomura was focussing on an asset sale as a
solution.

None of these proposals was considered acceptable to the Government, mainly because they
were seen to involve direct financial assistance by the State in favour of Nomura, or the
State’s assumption of all of IPB’s losses and of the costs of IPB’s restructuring.

(3)
Nomura would procure the sale of 51% shareholder ownership of IPB to the
CNB or the Government at fair market value defined as CZK 116 per share, representing the
average purchase price of the seller.

(2)
Nomura would procure the recapitalisation of IPB with CZK 20 billion of new
capital in return for acceptable financial assistance. The current and new shares of IPB would
then be sold to a commercial banking shareholder who would become a controlling
shareholder in IPB. The commercial shareholder would then recapitalise IPB and take
management control.

(1)
Nomura would procure the transfer of 51% of the shares of IPB to the
Government in return for acceptable financial assistance. The purchasing price should be 1
euro for 46.16% (i.e. the stake that Saluka already held in IPB) and market price for the
remaining shares (which Saluka would have to acquire first). The IPB shares would then be
sold for their purchase price to a commercial banking investor that was agreed in advance
among the Government, CNB and Nomura. The commercial banking shareholder would
recapitalise IPB and take management control on terms agreed in advance.

398. On 2 June 2000 the Government repeated its 1 euro proposal. On 4 and 5 June,
Nomura attempted to accommodate that proposal by presenting to the Deputy Finance
Minister, Mr Mládek, and the Vicegovernor of the CNB, Mr Niedermayer, three alternative
solutions to enable the entry of a strategic investor:

397. On 1 June 2000 the Government informed Nomura that State assistance would only
be forthcoming if Nomura acquired a 51% stake in IPB (i.e. an additional 5%, since Saluka
already held 46%).
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412. In the case before the Tribunal, the Czech Government was determined at a rather
early stage to give preference to CSOB. Since mid-March 2000 – three months before IPB
had to be put into forced administration – the Minister of Finance refused further meetings
with representatives of Saluka/Nomura thereby indicating that he no longer considered
proposals from Saluka/Nomura helpful in solving IPB’s problems. The seriousness of any
negotiations with IPB or Saluka/Nomura on alternative solutions was thereby undermined
relatively early on when there was still time for alternative cooperative solutions. The failure
to develop a workable cooperative solution in good time led to a situation where the forced

411. In principle, there is nothing wrong with a Government deciding in favour of an
investor which is determined, ready and capable of maintaining the business of an important
bank suffering serious financial problems such as IPB. It is also very doubtful whether a
Government can be said to be under an international legal obligation always to choose the
least cost alternative and not to waste taxpayers’ money. A Government that is bound by the
standard of fair and equitable treatment of foreign investors, however, cannot avoid paying
due regard to the good faith efforts of a foreign investor holding a considerable block of
shares in the bank to solve the bank’s problems.

410. It is, however, equally clear that only CSOB met with the degree of responsiveness on
the part of the Czech Government which was a prerequisite for a successful search for a
strategic investment or a takeover of IPB’s business. In particular, the Ministry of Finance
and the CNB were always open to receive information about CSOB’s plan to acquire IPB, to
discuss CSOB’s strategy and finally to contribute to its implementation both in terms of
granting the necessary regulatory approvals and in terms of massive State financial
assistance.

409. It transpires from the evidence before the Tribunal that both CSOB as well as IPB and
its shareholder Saluka/Nomura clearly needed the cooperation of the Czech Government in
order to implement their plans to acquire IPB’s business or find a strategic investor for IPB.
The involvement of the Czech Government was indispensable in terms of the various
approvals needed from the Czech regulatory authorities as well as in terms of State financial
assistance without which neither CSOB nor any other private investor, including
Saluka/Nomura, would find an injection of new capital, a strategic investment or a takeover
of IPB’s business attractive given IPB’s financial distress. Moreover, the Allianz/UniCredito
consortium had made this point sufficiently clear.

408. The Czech Government failed to deal with IPB and its shareholder Saluka/Nomura,
on the one hand, and CSOB, on the other hand, in an unbiased and even-handed way.

(a)

out below, that the Czech Republic’s conduct towards IPB and Saluka/Nomura in respect of
Saluka’s investment in IPB shares was unfair and inequitable. In particular, the Ministry of
Finance and the CNB unreasonably frustrated IPB’s and its shareholders’ good faith efforts to
resolve the bank’s crisis. The Czech Government failed to deal with IPB’s as well as
Saluka’s/Nomura’s proposals in an unbiased, even-handed, transparent and consistent way
and it unreasonably refused to communicate with IPB and Saluka/Nomura in an adequate
manner.

The Lack of Consistency

86

417. The Czech Government’s conduct was also characterised by inconsistencies which
made it difficult or even impossible for IPB and Saluka/Nomura to accommodate their
proposals to the Government’s position.

(b)

416. The justifications offered by the Government for its uneven treatment of IPB and
Saluka/Nomura, on the one hand, and CSOB, on the other hand, are unconvincing. The
Government’s position was largely based on the misconception that Saluka/Nomura was a de
facto strategic investor in IPB and was therefore itself responsible for solving IPB’s problem
by injecting new capital. Nomura, however, had always made it clear that this was not so, that
Nomura had entered IPB rather as a portfolio investor and that the Government was not
justified in imposing upon Nomura a shareholder’s responsibility that was unfounded.
Furthermore, when CSOB planned its takeover of IPB’s business, it did not consider entering
IPB as a strategic investor either, but nevertheless successfully relyied on the Government’s
willingness to provide financial assistance to overcome IPB’s financial problem.

415. A crucial element in the Czech Republic’s preferential treatment of CSOB was once
again the Government’s willingness to support CSOB’s acquisition of IPB’s business by
granting massive State aid while at the same time refusing to provide similar support for the
implementation of the proposals originating from IPB or its shareholder Saluka/Nomura.

414. Furthermore, the Forced Administrator was not left with his usual discretion to find
the most appropriate solution for IPB’s future based on an objective and unbiased assessment
of all relevant factors. Instead he was instructed by the Government to implement
immediately the transfer of IPB’s business to CSOB and he was even provided a financial
incentive to follow exclusively the Government’s instruction.

413. An even-handed dealing with the situation would have required that the Government
(i.e. the Cabinet Presidium) in its meeting on the evening of 15 June 2000 had paid the same
attention to the two cooperative solutions proposed by Nomura (the one relating to Saluka’s
sale of its shareholding in IPB to the State and the other relating to IPB’s partial sale of its
assets to KoB) as was paid to the non-cooperative solution favoured in the meantime by
CSOB. The Tribunal is sufficiently satisfied that in fact the contrary had happened: the
cooperative solutions involving Nomura and IPB were not seriously considered because at
this point they appeared to the Cabinet Presidium not satisfactory for whatever reasons,
whereas it had already been decided that the forced administration and the subsequent
transfer of IPB’s business to CSOB was the Government’s first choice. The Tribunal notes
that, the day before the Cabinet meeting (i.e. on 14 June 2000), the Director of the State Aid
Department of the OPC, Mr Rudolecký, had already been informed by his superior, Dr
Buchta, of the financial assistance envisaged for IPB/CSOB in the event of CSOB’s takeover
of IPB’s business, because the Government anticipated that an exemption from the
prohibition of State aid would be necessary.

administration of IPB could be regarded as unavoidable and CSOB could appear as the only
choice available for an immediate rescue of IPB’s banking business whose failure was
imminent.
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422. Some of the reasons, however, were not totally unfounded. Thus, Nomura’s
December 1999 proposal of a merger of IPB and CS as well as IPB’s and Nomura’s proposal
for a merger of IPB and KB were rejected on acceptable grounds.

421. Saluka/Nomura and/or IPB made various proposals all of which the Czech
Government simply rejected with varying reasons.

420. The Czech Government’s exchange of views with Saluka/Nomura and IPB on
possible solutions for IPB also lacked sufficient transparency to allow Saluka/Nomura and
IPB to understand exactly what the Government’s preconditions for an acceptable solution
were.

(c)

419. Moreover, the Czech Republic acted rather inconsistently in its overall
communications with IPB and Saluka/Nomura. The MOU on which Nomura had negotiated
with the Vicegovernor of the CNB in February and March 2000 was designed to lead to a
mutually satisfactory solution still to be determined in detail. Before that could be achieved,
however, the “Memorandum” was already aborted on the grounds that it did not specify any
concrete steps that Nomura would take to address IPB’s problem. Furthermore, since midMarch 2000, the Minister of Finance had refused to meet Saluka’s/Nomura’s representatives
because he had lost confidence in Nomura’s ability to develop a solution for IPB, but at the
same time he kept the channel for communication formally open by appointing deputies to
deal with Saluka/Nomura and IPB on the basis of a “soft mandate” off the Ministry’s
premises.

418. IPB’s and Saluka’s/Nomura’s requests for State assistance were always part of their
various proposals. Yet, the Czech Government took varying, sometimes even contradictory
positions. Basically, the Government’s position was that it was Saluka’s/Nomura’s own
responsibility to rescue IPB without any State aid. The MOU on which Nomura had
negotiated with the Vicegovernor of the CNB, Mr Niedermayer, in February and March 2000
was, however, aborted on the grounds that there was no assurance for the State that its
financial input would be spent effectively or would not wind up in the hands of IPB’s
shareholders or management. This reasoning implicitly acknowledged at least in principle
that State aid was needed for the rescue of IPB, an acknowledgement that was later even
expressly stated in the letter from the Governor of the CNB, Mr Tošovský, addressed to the
Minister of Finance, Mr Mertlík, on 2 May 2000. On 14 March 2000 the Prime Minister
expressed the view that the provision of State aid to IPB was conditional on Nomura injecting
new capital: not only was this a suggestion that had in principle always been part of
Saluka’s/Nomura’s own proposals, but it demonstrated that the provision of State aid for IPB
was by no means excluded in principle. IPB’s draft proposal of “Measures for the
Stabilisation of IPB” submitted to the CNB on 14 April 2000 made an attempt to
accommodate the request for State financial assistance to the Government’s concern that the
State would bail out IPB for losses caused after its privatisation by its own imprudent loan
policy: the proposal limited the request for State aid to that part of the bad loan portfolio
which was created before the privatisation. The proposal was nevertheless rejected. On 1
June 2000 the Government took another turn and informed Nomura that State assistance
would be forthcoming, if Nomura acquired a 51% stake in IPB (i.e. an additional 5%, since
Saluka already held 46%).

The Refusal of Adequate Communication
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429. Letters addressed by Nomura to the Minister of Finance on 5, 8 and 9 May 2000,
setting out Nomura’s willingness to meet the CNB’s request for an injection of fresh capital
and to arrange for up to CZK 13.2 billion of new capital for a capital increase in IPB simply
remained without any response from the Minister.

428. Even on the Deputy level, communication with Saluka’s/Nomura’s representatives
was not allowed on the premises of the Ministry of Finance.

427. From mid-March onwards – three months before forced administration was imposed
upon IPB – the Minister of Finance, Mr Mertlík, simply gave up communicating directly with
IPB’s major shareholder Saluka/Nomura. He downgraded the Ministry’s communication with
Saluka/Nomura to the Deputy level while at the same time he continued communicating
personally with the CEO and Chairman of the Board of Directors of CSOB, Mr Kavánek.

426. In light of the serious difficulties IPB was in and the urgency of finding a solution that
would rescue IPB, the Czech Government’s refusal to actively engage in constructive and
direct negotiations with IPB and its major shareholder Saluka/Nomura was unreasonable.
There could not have been any doubt that any cooperative solution necessarily made
Saluka’s/Nomura’s involvement indispensable.

(d)

425. Nomura’s last proposal of 14 June 2000 also sought to accommodate the 1 euro
proposal by offering a partial sale of IPB’s assets to KoB for 1 CZK (for on-sale to a strategic
investor such as Allianz/UniCredito or CSOB/KBC). The next day representatives of the
CNB and of the Ministry of Finance began even to negotiate this proposal with Nomura’s
representatives and led them to believe that negotiations would be continued the next day, the
main point for further clarification being the specification of IPB’s assets that would not be
covered by the transfer to KoB. This proposal was aborted by the supervening imposition of
forced administration upon IPB.

424. Nomura’s proposals of 4 and 5 June 2000, which were designed to lead to the entry of
a strategic investor, attempted to accommodate the Government’s proposal of 1 June 2000 as
well as its 1 euro proposal. They were nevertheless rejected on the grounds that they involved
direct financial assistance from the State in favour of Nomura or the State’s assumption of all
of IPB’s losses and of the costs of IPB’s restructuring, even though the Governor of the CNB,
Mr Tošovský, had already stated in his letter of 2 June 2000 to the Minister of Finance, Mr
Mertlík, that a sale of IPB to a new strategic investor was not realizable without the support
of the State.

423. The MOU, however, which Nomura had negotiated with the Vicegovernor of the
CNB in February and March 2000, was said to lack specific steps that Nomura would take to
address IPB’s problem, even though the specification of such steps was the very objective of
the ongoing negotiations. The Government failed to respond in any constructive way. IPB’s
proposal of 14 April 2000 submitted to the CNB was refused because it allegedly did not give
the State sufficient control over the restructuring process. The proposal submitted on 24 May
2000 to the Prime Minister was rejected on the grounds that it involved direct aid to IPB
without the State having any control over the use of the funds.
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...

The following are incompatible with the proper functioning of the
Agreement, in so far as they may affect trade between the Community and
the Czech Republic:

435. The Claimant, relying on the expert evidence of Professor Piet Jan Slot, contends that
the Government Guarantee and the CNB indemnity were State aids provided in contravention
of the Czech Public Assistance Act and in breach of the Czech Republic’s obligations under
the Europe Agreement, concluded between the European Communities and the Czech
Republic on 4 October 1993.47 Article 64 of that Agreement provided:

434. On 19 June 2000 the Ministry of Finance, following the Government’s Resolution No.
622 of 15 June 2000, issued an unlimited and unconditional guarantee of all on- and offbalance sheet assets transferred to CSOB, and the CNB entered into an agreement with
CSOB under which the CNB promised to indemnify CSOB for certain other potential risks in
connection with the acquisition of IPB’s business. The transaction implemented by the
Forced Administrator therefore conveyed to CSOB a fully guaranteed bank without requiring
any substantial payment for its franchise value.

433. The Claimant agues that the Czech Republic acted in violation of the “fair and
equitable treatment” standard by illegally granting massive financial assistance to IPB’s
business, once the beneficiary of such assistance had become CSOB following the forced
administration.

d)

432. Official communication was resumed on 15 June 2000 in order to discuss Nomura’s
last proposal. The Tribunal is very doubtful whether these discussions between Nomura’s
representatives and representatives of the CNB and of the Ministry of Finance were seriously
meant as a last-minute effort of the Czech Government to find a cooperative solution. The
OPC had already been informed the day before of the imminent takeover of IPB’s business
by CSOB. Already on 9 June 2000 the Deputy Minister of Finance, Mr Zelinka, had indicated
to the Czech news agency CTK that forced administration of IPB was unavoidable.

431. On 31 May 2000, one day after the Minister of Finance, Mr Mertlík, had met with the
CEO and Chairman of the Board of Directors of CSOB, Mr Kavánek, in Paris, official
communication with Saluka/Nomura was discontinued even on the Deputy level. Saluka’s
representative, Mr Dillard, had to meet informally with Deputy Minister of Finance, Mr
Mládek, in a wine bar.

430. Nomura nevertheless continued its efforts to meet Government officials, although
with only limited success. Instead of engaging in meaningful negotiations, Nomura was
confronted with the possibility of IPB’s nationalisation or forced administration and with the
1 euro proposal.

any public aid which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods.
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441. The Tribunal finds, for the reasons set out below, that the Claimant’s claim is without
merit. The Czech Government’s provision of State financial assistance to CSOB/IPB, i.e.
upon the acquisition of IPB’s business by CSOB subsequent to the imposition of forced
administration upon IPB, did not amount to a breach of Article 3.1 of the Treaty.

440. In any case, the OPC is said to have been justified in exempting the Government’s
financial assistance as “restructuring aid” and as a remedy for a “serious disturbance”. Also,
the State aid could have been exempted as indirect investment aid or operating aid in
accordance with the EC Commission’s Guidelines on national regional aid. The Claimant’s
criticism is therefore said to be unfounded.

439. The Respondent, relying on the expert testimony of Professor Dr Jürgen Basedow,
contested the subject matter jurisdiction of the Tribunal as far as the application of the
substantive rules on State aid of the Europe Agreement are concerned. Since the Europe
Agreement’s substantive provisions are not “directly applicable” (self-executing), it is said to
be not for this Tribunal to assess the legality of the Czech Government’s financial assistance
for CSOB/IPB under the Europe Agreement. The Tribunal is said to be only competent to
assess the procedural legality of that assistance.

438. The Claimant argues that the Czech Republic, by providing illegal State aid and by
failing to implement procedural rules giving effect to violations of the prohibition of State
aid, violated its international Treaty obligation under the Europe Agreement thereby
establishing a prima facie violation of the “fair and equitable treatment” standard in Article
3.1 of the Treaty.

437. The Claimant has also emphasised that the exemption decision was in any case
conditional upon the Ministry of Finance subsequently submitting to the OPC (i) by 19
September 2000 a restructuring plan for IPB; (ii) by 19 September 2000 preliminary
information concerning the amount of assistance provided under the Government Guarantee;
and (iii) by 19 December 2000 final information concerning the assistance. The Ministry of
Finance is said to have failed to comply with the last of these Conditions and to have thereby
committed another breach of the Public Assistance Act which was not adequately penalised
by the OPC.

436. The OPC’s decision of 19 June 2000 exempted the Government’s financial assistance
for CSOB/IPB from the legal prohibition of State aid, on the grounds that it was
“restructuring aid” and especially aid to remedy a “serious disturbance” in the Czech
economy consistent with the Europe Agreement as interpreted by the EC Commission in its
Guidelines on Rescue and Restructuring Aid. The validity of that decision is questioned by
the Claimant, in particular, on the grounds that the assistance did not properly qualify as
“restructuring aid” or aid to remedy a “serious disturbance”, and that the OPC lacked
independence and had also violated the procedural rules of the Public Assistance Act.
Furthermore, the Government is said to have illegally implemented its aid for CSOB/IPB
before the OPC’s exemption decision came into effect.

(iii)
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447. In the case before the Tribunal, the Czech Government’s guarantees and indemnities
in favour of CSOB/IPB were part of the overall transaction whereby IPB’s banking business

446. Having said this, the Tribunal also emphasises that the host State, in providing State
aid, is clearly bound not to frustrate an investor’s legitimate and reasonable expectation to be
treated fairly and equitably. The host State is therefore obliged to provide financial assistance
to firms or industries in a way that does not amount to an unfair or inequitable treatment of a
foreign investor. In particular, the provision of State aid to specific firms or industries must
not be discriminatory or unreasonably harmful for the foreign investor.

445. The “fair and equitable treatment” standard cannot easily be assumed to include a
general prohibition of State aid. Financial assistance is a tool used by States to implement
their commercial policies. Even though it tends to distort competition and to undermine the
level playing field for competitors, States cannot be said to be generally bound by
international law to refrain from using this tool. According to States’ treaty practice,
prohibitions of State aid are explicitly stated and defined in international agreements such as
the Europe Agreement. A similar prohibition cannot be read into general principles such as
the “fair and equitable treatment” standard. Consequently, an investor cannot claim to be
generally protected against the host State providing State aid to its competitors.

444. The Czech Government’s conduct of which the Claimant is complaining must
therefore be assessed in light of the Treaty’s own “fair and equitable treatment” standard.
Consequently, the Tribunal does not find it necessary to determine the legality of the
financial assistance given to CSOB/IPB under Czech national law or under the Europe
Agreement. The only relevant question is whether the Czech Government’s provision of
financial assistance to CSOB/IPB constituted unfair and inequitable treatment of Saluka
irrespective of whether it was in compliance with the Czech Public Assistance Act or the
Europe Agreement.

whether the conduct [of the host State] amounted to a breach of municipal law as well
as international law is not for us to determine. A NAFTA claim cannot be converted
into an appeal against decisions of [the host State].49

Quite similarly, the Loewen tribunal stated in the same legal context that

something more than simple illegality or lack of authority under the domestic law of a
State is necessary to render an act or measure inconsistent with the customary
48
international law requirements….

443. As the tribunal in ADF Group Inc. has stated with regard to the “fair and equitable
treatment” standard contained in Article 1105(1) NAFTA:

442. The unlawfulness of a host State’s measures under its own legislation or under
another international agreement by which the host State may be bound, is neither necessary
nor sufficient for a breach of Article 3.1 of the Treaty. The Treaty cannot be interpreted so as
to penalise each and every breach by the Government of the rules or regulations to which it is
subject and for which the investor may normally seek redress before the courts of the host
State.

Unjust Enrichment of CSOB at the Expense of Saluka
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453. Secondly, it was IPB’s and not the Claimant’s banking business that was transferred
to CSOB. IPB’s assets were owned by IPB itself, not by its shareholders. Again, the concept
of the separateness of the company from its shareholders prevents the Tribunal from equating
IPB and Saluka. Consequently, CSOB did not receive anything at the expense of Saluka.

452. Firstly, it was not the Respondent which received the banking business from IPB, but
CSOB. Even though the Czech State was still a (minority) shareholder of CSOB, CSOB
cannot be equated with the Czech State. It is a general principle of company law that a
company is a legal entity separate from its shareholders. The corporate assets are owned by
the company itself, not by the shareholders. The concept of piercing the company’s veil
would be totally inapposite in this context. Anything acquired by CSOB from IPB was
therefore not acquired by the Respondent.

451. In the case before the Tribunal, the question would be whether the Czech State has, by
means of the transfer of IPB’s business to CSOB and the provision of the aforementioned
State aid following the forced administration, taken or received anything of value at the
expense of Saluka. For the reasons set out below, the Tribunal would answer this question in
the negative.

450. If it is assumed that the “fair and equitable treatment” standard also includes the
general principle of unjust enrichment, an investor would therefore also be protected by this
standard against unjust enrichment by the host State.

There must have been an enrichment of one party to the detriment of the other, and
both must arise as a consequence of the same act or event. There must be no
justification for the enrichment, and no contractual or other remedy available to the
injured party whereby he might seek compensation from the party enriched.51

449. The concept of unjust enrichment is recognised as a general principle of international
law.50 It gives one party a right of restitution of anything of value that has been taken or
received by the other party without a legal justification. As the Iran-United States Claims
Tribunal has stated more specifically:

448. The Claimant contends that the Czech Republic failed to prevent the unjust
enrichment of CSOB at the expense of the IPB shareholders including Saluka upon the
transfer of IPB’s business to CSOB and the provision of the aforementioned State aid
following the forced administration.

e)

was transferred to CSOB subsequent to the imposition of forced administration upon IPB. At
the time the financial assistance was implemented, IPB had already lost its banking business
to CSOB. It is therefore not conceivable that, due to the State aid provided for CSOB/IPB,
IPB and its shareholders could have suffered harm in addition to the harm that had already
been caused by the forced administration and the subsequent loss of the banking business.
After the takeover of IBP’s banking business by CSOB, IPB was no longer a competitor of
CSOB who’s competitive position could be undermined by the State aid provided by the
Czech Government.
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459. The term “measures” covers any action or omission of the Czech Republic. As the ICJ
has stated in the Fisheries Jurisdiction Case (Spain v. Canada)

458. “Impairment” means, according to its ordinary meaning (Article 31 of the Vienna
Convention on the Law of Treaties), any negative impact or effect caused by “measures”
taken by the Czech Republic.

1.

It is for the Tribunal therefore, to determine whether the Czech Republic has, by
certain measures, violated this obligation.

[W]ith reference to the investments of investors of the other Contracting Party, each
Contracting Party . . . shall not impair, by unreasonable or discriminatory measures,
the operation, management, maintenance, use, enjoyment or disposal thereof by those
investors.

457. The legal basis of the Claimant’s claims is not limited to the “fair and equitable
treatment” standard contained in Article 3.1 of the Treaty but includes the non-impairment
obligation contained in the same provision. Article 3.1 of the Treaty provides that:

C.

456. Since there was no enrichment of the Respondent to the detriment of the Claimant, the
Tribunal does not consider it necessary to assess the legal justification of the transfer of IPB’s
business to CSOB at any length. Suffice it to say that the transfer was based on the Sale
Agreement between the Forced Administrator of IPB, and CSOB. It cannot be for this
Tribunal to question the validity of this agreement as long as it has not been invalidated by a
competent court or tribunal. Questionable as the circumstances surrounding the Sale
Agreement may be, it provides, within the context of the principle of unjust enrichment, a
sufficient legal justification for the transfer of IPB’s banking business to CSOB.

455. The Tribunal finds that the Claimant’s argument is legally not well founded. It
stretches the principle of unjust enrichment beyond its proper scope. The notion of one party
being an accessory to an unjustified transfer between two other parties is not part of the
concept of unjust enrichment. Even though, according to the Claimant, it is well established
in the general international law of State responsibility for wrongful acts, especially in case of
unlawful expropriation, that the ultimate beneficiary of the wrongful act of the State need not
be the State itself, the Tribunal has not been convinced that this holds true for the principle of
unjust enrichment.

454. The Claimant has in fact acknowledged that the transfer of IPB’s business to CSOB
resulted in the enrichment, if any, of one private entity at the expense of another. The
Claimant has also argued, however, that in order for the Czech Republic to become liable
towards Saluka it is sufficient to establish that the Czech Republic actively participated in a
conspiracy to enrich one private party at the expense of another by using regulatory powers to
effect an illegal transfer of ownership in IPB’s business.

shares, bonds and other kinds of interests in companies […], as well as rights
derived therefrom.

The term “investment” is defined in Article 1 of the Treaty so as to include, inter alia,

Application of the Standard
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(c)
third, the facts relating to the second run on IPB which subsequently led to the
forced administration of IPB.

(b)
second, the facts on which the Claimant has based its deprivation claim under
Article 5 of the Treaty;

(a)
first, the facts that have given rise to the Tribunal’s findings of violations of
the “fair and equitable treatment” standard contained in Article 3.1 of the Treaty;

464. Three different sets of facts need to be assessed in light of the non-impairment
obligation:

2.

[t]he exercise of a right […] [which] includes the beneficial use, interest and purpose
to which property may be put, and implies right to profits and income therefrom.53

463. It will transpire from the application of the non-impairment standard to the facts of
this case that among the various objects of a potential impairment listed in Article 3.1 of the
Treaty only Saluka’s “enjoyment” of its investment appears to be relevant in the present
context. “Enjoyment” means, inter alia,

As the Tribunal has already stated earlier, Saluka’s shareholding in IPB clearly is an
“investment” in this sense.

462.

461. Insofar as the standard of conduct is concerned, a violation of the non-impairment
requirement does not therefore differ substantially from a violation of the “fair and equitable
treatment” standard. The non-impairment requirement merely identifies more specific effects
of any such violation, namely with regard to the operation, management, maintenance, use,
enjoyment or disposal of the investment by the investor.

460. The standard of “reasonableness” has no different meaning in this context than in the
context of the “fair and equitable treatment” standard with which it is associated; and the
same is true with regard to the standard of “non-discrimination”. The standard of
“reasonableness” therefore requires, in this context as well, a showing that the State’s
conduct bears a reasonable relationship to some rational policy, whereas the standard of
“non-discrimination” requires a rational justification of any differential treatment of a foreign
investor.

[I]n its ordinary sense the word is wide enough to cover any act, step or proceeding,
and imposes no particular limit on their material content or on the aim pursued
thereby.52
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The Czech Republic, by

The Facts Underlying the Deprivation Claim (Article 5 of the
Treaty)
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470. As far as the Claimant’s allegation of an unlawful impairment of Saluka’s investment
by the Czech Government’s imposition of forced administration upon IPB is concerned, the
reasons which led the Tribunal, in the preceding Chapter of this Award, to find that the
“deprivation” of Saluka’s investment caused by the forced administration was lawful and that
the Czech Republic did not violate Article 5 of the Treaty also lead the Tribunal to find that
the “impairment” of Saluka’s investment by the same measure was lawful as well and that the

469. In order for the Tribunal to find in favour of the Claimant, the “measures” assessed in
light of Article 5 of the Treaty must be shown, in the context of Article 3.1 of the Treaty, to
have been “unreasonable or discriminatory”.

468. The Claimant’s allegation that the Czech Republic has, by certain measures,
unlawfully deprived Saluka of its investment in IPB also includes the allegation that the
Czech Republic has, by the same measures, impaired the operation, management,
maintenance, use, enjoyment or disposal of Saluka’s investment in IPB. A “deprivation” is
most certainly at the same time an “impairment”.

b)

467. There can be no doubt that the Czech Republic’s discriminatory response to the bad
debt problem in the Czech banking sector and its unfair and inequitable treatment of IPB
regarding the provision of State aid as well as its refusal to negotiate in good faith on the
proposals made by IPB and its shareholders for the rescue of IPB had a detrimental impact
upon IPB and Saluka’s shareholding in IPB. The unlawful conduct of the Czech Government
contributed to the aggravation of IPB’s financial distress and to its subsequent failure and
thereby impaired Saluka’s beneficial use of and interest in its shareholding in IPB.

impaired the “enjoyment” of Saluka’s investment, i.e. the shareholding in IPB.

(ii)
by refusing to negotiate in good faith on the proposals made by IPB and its
shareholders,

(i)
giving a discriminatory response to the bad debt problem in the Czech banking
sector, especially by providing State financial assistance to three of the Big Four banks to the
exclusion of IPB and thereby creating an environment impossible for the survival of IPB, and

466.

465. The Tribunal finds that the Czech Republic, by violating the “fair and equitable
treatment” standard of Article 3.1 of the Treaty, at the same time violated its non-impairment
obligation under the same provision.

a)

The Tribunal will assess these three sets of facts separately.

The Czech Government’s Alleged Triggering of the Second
Run on IPB

a source in the central bank [has told] [there was] a “fifty-fifty” chance forced
administration will occur [at IPB].

On 8 June 2000 Dow Jones Newswires reported that
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Even though by law compulsory administration does not mean freezing the deposits,
Zelinka does not see any other way of protecting the bank from being invaded by its
customers.

[c]ompulsory administration makes sense, because talks with a potential investor are
at an advanced stage and there is a danger that the bank will go bankrupt in the
meantime.

475. According to the Claimant, on 9 June 2000 the Czech news agency CTK reported the
Deputy Finance Minister, Mr Zelinka, as having said that

474.

The source quoted in the newspaper was the CNB.

According to a highly reliable source, the central bank received a document titled
“Measures for stabilisation of IPB” where the managers of the bank, among others
things, propose the transfer of bad debts to the State-owned Konsolidacni banka.

473. According to the evidence before the Tribunal, the following appears to be
undisputed: In May 2000 IPB submitted to the CNB its revised draft proposal of “Measures
for the Stabilisation of IPB”. Shortly thereafter, the Czech newspaper Mladá Fronta DNES
reported that:

472. The Tribunal finds, for the reasons set out below, that the Government did in fact
unreasonably spread negative information on IPB to the public and that this contributed to the
aggravation of IPB’s financial distress and to its subsequent failure.

471. The Claimant contends that the second run on IPB, which began on 12 June 2000 and
which led directly to the imposition of forced administration upon IPB, was triggered by the
Czech Government’s leaks of information. The Respondent has denied any such leaks. The
details are highly controversial.

c)

Czech Republic did not violate Article 3.1 of the Treaty in this respect either. Since in the
context of Article 5, the “deprivation” of Saluka’s investment by the imposition of forced
administration upon IPB was justified on reasonable regulatory grounds, the same applies a
majore ad minus to the “impairment” of Saluka’s investment in the context of Article 3.1. In
other words: to the extent that the concepts of “deprivation” and “impairment” overlap,
because a “deprivation” is just one variety of possible “impairments”, the regulatory power
exception (or “police power exception”) explained in the previous Chapter of this Award
applies to both.
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As will be recalled, on 12 June 2000 the second run on IPB began.

However, Nomura for the present does not want to accept the proposal to assign the
shares to the State at a symbolic price of 1.- CZK, since it doesn’t want to participate
in the stabilisation of the bank.

“Both variants are possible”, said a source from the ministry that is a party to the
negotiations. After the taking over control of the bank and an expensive cleaning up
of its portfolio, it is to be sold to a strategic partner. Among the interested parties are,
for example, CSOB or Italian Unicredito.

...

The State has two possibilities for nationalisation of the bank and continuation of
operations. It either acquires the majority share from Nomura, or takes over control of
the bank via imposing forced administration.

...

An undisclosed source from the ministry [of Finance] ... said that the intent is to cut
off the existing shareholders from any influence on the operations of the bank.

According to reliable sources at the central bank, IPB does not have adequate reserves
to cover losses from bad loans ... in such a case, the current status of IPB may lead to
the withdrawal of its banking licence.

On 10 June 2000 Mladá Fronta DNES wrote:
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480. The crucial question for the Tribunal to determine relates to causation: was the
publication of the information referred to a conditio sine qua non for IPB’s forced
administration? The nature of the information was such that IPB’s customers could become
seriously concerned about the safety of their savings deposited with IPB and start to withdraw
their deposits. On the other hand, it is inconceivable that the public was not already to some
degree aware that IPB had problems with its bad loan portfolio. It was one thing, however,
for the public to have known of IPB’s distress in general terms; it was quite another for the
public to have been informed that the failure of IPB was imminent and forced administration

479. The Respondent, by contending that there had been numerous press articles about the
bank, some reporting publicly available information in ways that could easily create public
panic or cause depositors to begin to make withdrawals, implicitly admits that there have also
been press articles reporting confidential information that was not publicly available. There is
even reason to believe that certain information was deliberately leaked to the press by
“sources” in the CNB and the Ministry of Finance.

478.
None of the aforementioned press reports was in any way misstating the situation.
Almost all of them contained a clear indication that forced administration of IPB was
imminent. All of the reported information was said to have been received from Government
sources.

477.

476.

Full Security and Protection

Meaning of the Standard
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Accordingly, the standard obliges the host State to adopt all reasonable measures to protect
assets and property from threats or attacks which may target particularly foreigners or certain
groups of foreigners.60 The practice of arbitral tribunals seems to indicate, however, that the
“full security and protection” clause is not meant to cover just any kind of impairment of an
investor’s investment, but to protect more specifically the physical integrity of an investment
against interference by use of force. In light of the following findings, it appears not to be
necessary for the Tribunal to precisely define the scope of the “full security and protection”
clause in this case.

The obligation incumbent on the [host State] is an obligation of vigilance, in the sense
that the [host State] shall take all measures necessary to ensure the full enjoyment of
protection and security of its investments and should not be permitted to invoke its
own legislation to detract from any such obligation.59

484. The standard does not imply strict liability of the host State however. The Tecmed
tribunal held that “the guarantee of full protection and security is not absolute and does not
impose strict liability upon the State that grants it”.56 The host State is, however, obliged to
exercise due diligence.57 As the tribunal in Wena, quoting from American Manufacturing and
Trading,58 stated,

483. The “full protection and security” standard applies essentially when the foreign
investment has been affected by civil strife and physical violence.54 In the AMT arbitration, it
was held that the host State “must show that it has taken all measures of precaution to protect
the investments of [the investor] in its territory”.55

1.

482. The Claimant has argued that the Czech Republic has also violated its obligation
under Article 3.2 of the Treaty which “more particularly” provides that each Contracting
Party shall accord to the investments of investors covered by the Treaty “full security and
protection”.

D.

481. Furthermore, there is some indication that the Government “sources” deliberately
engineered the circulation of negative information about IPB in order to precipitate IPB’s
failure. Mr Zelinka’s statement of 9 June 2000 may well be interpreted in this sense. Once
forced administration was publicly stated to be unavoidable, that statement became a selffulfilling prophecy, because the bank run was certain to set in the following Monday. This
conduct of the Government was unjustifiable and unreasonable and contributed in all
probability to the unsustainability of IPB’s situation. The Respondent has provided no
convincing evidence to the contrary.

unavoidable, as stated by the Deputy Finance Minister, Mr Zelinka, on 9 June 2000 (i.e. on
the Friday before the Monday when the second bank run set in).
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Application of the Standard

the prohibition of transfers of Saluka’s shares; and

the police searches of premises occupied by Nomura and its employees.

(b)

(c)

The Suspension of Trading in IPB Shares
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490. Even assuming that the suspension of trading of shares may be State conduct within
the scope of the “full security and protection” clause, the Tribunal, without deciding that
question, finds that this claim of the Claimant is without merit. On this account, the Czech
Republic cannot be said to have failed to provide “full protection and security” to Saluka’s
investment. The reasoning behind the CSC’s suspension decisions cannot be said to have
been totally devoid of legitimate concerns relating to the securities market. The suspensions
of trading in IPB shares were at least justifiable on regulatory grounds. Also, the elimination
of shareholders’ right of appeal does not per se transcend the limits of a legislator’s
discretion. Shareholder’s rights vary greatly in different jurisdictions. The amendment of the
Czech Securities Act cannot be said to be totally unreasonable and unjustifiable by some
rational legal policy.

489. The Respondent argues that the amendment to the Czech Securities Act was of
general application and was not specifically targeted against Saluka.

488. On 1 January 2001, the Czech Securities Act was amended to the effect that
shareholders no longer had standing to appeal a CSC’s suspension of trading in the shares
held by the shareholders. Consequently, after 1 January 2001 Saluka was excluded from
challenging suspensions of trading in its IPB shares.

487. Saluka has lodged appeals against the CSC’s suspension decisions. The appeals were
rejected, however, by the competent Presidium of the CSC.

486. According to the Claimant, the CSC’s preliminary injunction of 15 June 2000
imposing an immediate suspension of trading in IPB shares as well as the subsequent
successive extensions thereof were unjustified. The Respondent argues that there was nothing
improper with the suspension decisions.

a)

The Tribunal will assess these three groups of measures separately.

the suspension of trading of IPB shares;

(a)

485. The Claimant contends that the Czech Republic has failed to accord Saluka’s
investment full protection and security by its oppressive use of public powers, post-forced
administration, with a view to depriving Saluka of any residual economic benefit or use of its
investment and by harassing its officers and employees. The measures complained of by the
Claimant relate more specifically to

2.
The Prohibition of Transfers of Saluka’s Shares

The Police Searches

Conclusion
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497. In summary, the Tribunal finds, based on the totality of the evidence which has been
presented to it, that the Respondent’s treatment of Saluka’s investment was in some respects

E.

496. Consequently, having been granted the relief petitioned for, the Claimant can no
longer be aggrieved. The Tribunal, without going into the relevance of the distinction
between Nomura and Saluka in this context, therefore finds that, on this account also, the
Czech Republic cannot be found to have violated its Treaty obligation to accord “full
protection and security” to Saluka’s investment.

495. Saluka (not Nomura), however, successfully lodged a petition with the Czech
Constitutional Court which in a decision of 10 October 2001 held in favour of Saluka.

494. The Claimant furthermore complains of the search of Nomura’s (not Saluka’s) Prague
Representative Office and the seizure of Nomura’s documents. According to the Claimant,
these police actions were illegal and violated Nomura’s fundamental rights to the inviolability
of privacy and home, to the protection against unauthorised interference with its privacy and
unauthorised gathering of data, and to the protection of ownership rights.

c)

493. Even assuming that the freezing of the IPB shares held by Saluka may be State
conduct within the scope of the “full security and protection” clause, the Tribunal, without
deciding that question, fails to see a procedural denial of justice that would violate the Czech
Republic’s Treaty obligations. The absence of further appeals against decisions of the last
instance for appeals is not per se a denial of justice. The alleged denial of Saluka’s right to be
heard is the basis for the petition lodged with the Constitutional Court. Nothing therefore
emerges from the facts before the Tribunal that would amount to a manifest lack of due
process leading to a breach of international justice and to a failure of the Czech Republic to
provide “full protection and security” to Saluka’s investment.

492. Saluka, however, appealed, with some success, against the freezing orders. Even the
Public Prosecutor’s Office’s order of 23 April 2002 which upheld the freezing order on
different grounds was quashed, upon Saluka’s appeal, by the Supreme Public Prosecutor’s
Office. The Claimant still feels aggrieved by a procedural denial of justice due to the fact that
the latter office, which was the last instance for appeals, upheld the freezing of Saluka’s
shares in IPB on still different grounds on which Saluka had not been heard. No further
appeal being possible, on 18 July 2002 Saluka lodged a petition with the Constitutional Court
seeking an appropriate remedy.

491. The Claimant also argues that the Police Order issued at the request of CSOB by the
Public Investigator’s Office on 26 October 2000 as well as subsequent decisions of the police
authorities, freezing specifically Saluka’s shareholding in IPB, were unjustified.

b)

508

OTHER MATTERS

509. The Tribunal, bearing in mind Article 23 of the UNCITRAL Rules, will communicate
with the parties about appropriate periods of time for the filing by the parties of written
statements on the question of redress, including questions of quantum.
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508. The Tribunal, pursuant to Article 32.1 of the UNCITRAL Rules, accordingly renders
its present Award as only a partial Award. The Tribunal retains its jurisdiction in order to
decide the outstanding question of redress, including questions of quantum, in a second phase
of this arbitration.

507. Now that the Tribunal’s conclusions of the question of liability are known, and
include its finding that there has been a breach by the Respondent of its obligations under
Article 3 of the Treaty, it is necessary to address the question of the appropriate redress for
that breach, including questions of quantum which arise in that context.

506. The Claimant, in its Memorial, considered it appropriate and efficient to postpone
precise issues of the loss it had suffered to a separate phase of the proceedings when the
Tribunal’s decision on liability would be known. The Respondent, in its Counter-Memorial,
was of the same view in relation to losses which were the subject to its counterclaims.
Accordingly, neither party pursued questions of quantum in any detail in their various
pleadings on the merits of the dispute submitted to arbitration.

VII.

505. The Tribunal fails to find a breach by the Respondent of its “full security and
protection” obligation under Article 3.2 of the Treaty. Neither the suspension of trading of
IPB shares, which was justifiable by legitimate concerns relating to the securities market, nor
the prohibition of transfers of Saluka’s IPB shares or the police searches of Nomura’s Prague
Representative Office and the seizure of Nomura’s documents, against which Saluka has
lodged appeals or petitions to the competent authorities or courts, amount to a breach of that
obligation.

504. The violation of the “non-impairment” obligation is based secondly on the Czech
Government’s unjustifiable and unreasonable conduct regarding the circulation of negative
information about IPB during the week before the second run on IPB that led to its failure.
This conduct contributed in all probability to the unsustainability of IPB’s situation.

503. The Tribunal does find a violation by the Respondent of its “non-impairment”
obligation under Article 3.1 of the Treaty. This violation is based firstly on the same grounds
which have led the Tribunal to find a violation of the “fair and equitable treatment” standard.
The unjustified differential treatment of IPB regarding the Czech Republic’s response to the
bad debt problem in the banking sector as well as the Czech Government’s refusal to
negotiate in good faith on the proposals made by IPB and its shareholders were measures that
impaired the enjoyment of Saluka’s investment, i.e. the shareholding in IPB.

enrichment as between the parties, the Respondent must have received something at the
expense of the Claimant. It was not the Respondent which received the banking business
from IPB, but rather CSOB, nor was it the Claimant’s banking business that was transferred
to CSOB, but rather IPB’s.

502. The Tribunal also cannot find that the Respondent has violated its “fair and equitable
treatment” obligation by a failure to prevent the unjust enrichment of CSOB at the expense of
the IPB shareholders, including Saluka, upon the transfer of IPB’s business to CSOB and the
provision of State aid following forced administration. For there to be an actionable, unjust

501. Nor does the Tribunal find that the Respondent has violated its “fair and equitable
treatment” obligation by providing financial assistance to CSOB after its acquisition of IPB.
At the time the financial assistance was implemented, IPB had already lost its banking
business to CSOB. Therefore, IPB and its shareholders could no longer have suffered harm in
addition to the harm that had already been caused by the forced administration and the
subsequent loss of the banking business. After the takeover of IPB’s banking business by
CSOB, IPB was no longer a competitor of CSOB whose competitive position could be
undermined by the State aid provided by the Czech Government.

500. The Tribunal does not find, however, that the Respondent has violated its “fair and
equitable treatment” obligation by a failure to ensure a predictable and transparent framework
for Saluka’s investment. Neither was the increase of the provisioning burden for nonperforming loans unpredictable for Saluka/Nomura, nor could Saluka/Nomura legitimately
expect that the Czech Republic would fix the legal shortcomings regarding the protection of
creditor’s rights and the enforcement of loan security within a timescale of help to Nomura.

499. The Czech Republic has furthermore violated its “fair and equitable treatment”
obligation by unreasonably frustrating IPB’s and its shareholders’ good faith efforts to
resolve the bank’s crisis. Saluka was entitled to expect that the Czech Republic took seriously
the various proposals that may have had the potential of solving the bank’s problem and that
these proposals were dealt with in an objective, transparent, unbiased and even-handed way.
The fundamentally different approach of the Czech Government towards CSOB’s acquisition
of IPB, on the one hand, and towards IPB’s and Saluka’s/Nomura’s attempts to negotiate a
cooperative solution, on the other, frustrated Saluka’s legitimate expectations. The Czech
Government’s conduct lacked even-handedness, consistency and transparency and the Czech
Government has refused adequate communication with IPB and its major shareholder,
Saluka/Nomura. This made it difficult and even impossible for IPB and Saluka/Nomura to
identify the Czech Government’s position and to accommodate it. The Respondent has not
offered a reasonable justification for its treatment of Saluka.

498. The Respondent has violated the “fair and equitable treatment” obligation by
responding to the bad debt problem in the Czech banking sector in a way which accorded IPB
differential treatment without a reasonable justification. The Big Four banks were in a
comparable position regarding the bad debt problem. Nevertheless, the Czech Republic
excluded IPB from the provisioning of financial assistance. Only in the course of CSOB’s
acquisition of IPB’s business during IPB’s forced administration was considerable financial
assistance from the Czech Government forthcoming. Nomura (and subsequently Saluka) was
justified, however, in expecting that the Czech Republic would provide financial assistance in
an even-handed and consistent manner so as to include rather than exclude IPB. That
expectation was frustrated by the Respondent. The Tribunal finds that the Respondent has not
offered a reasonable justification for IPB’s differential treatment.

unfair and inequitable and violated the “fair and equitable treatment” obligation as well as the
“non-impairment” obligation under Article 3.1 of the Treaty.
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DECISIONS

the Respondent has acted in breach of Article 3 of the Treaty;

the question of the appropriate redress for that breach, including questions of
quantum, will be addressed in a second phase of this arbitration, for which the
Tribunal retains jurisdiction;

the Tribunal will separately determine the timetable for the second phase of
this arbitration; and

c.

d.

e.
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___________________________
Prof. Dr. Peter Behrens

___________________________
Sir Arthur Watts KCMG QC
Chairman

___________________________
Maître L. Yves Fortier CC QC

Dated: 17 March 2006

Place of arbitration: Geneva, Switzerland

---

the Tribunal reserves questions of costs until final consideration can be given
to the costs of this arbitration as a whole.

the Respondent, the Czech Republic, has not acted in breach of Article 5 of the
Treaty;

b.

f.

The Tribunal has jurisdiction to hear and decide the dispute which the
Claimant, Saluka Investments BV, has submitted to it;

a.

511. For the foregoing reasons, the Tribunal unanimously renders the following decisions
as its Partial Award in the present arbitration:

VIII.

510. The Tribunal, bearing in mind Article 38 of the UNCITRAL Rules, will address
questions of costs within the framework of its eventual decision at the conclusion of the
second phase of this arbitration.
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7KLV$ZDUGVHWVIRUWKWKH7ULEXQDO¶VILQGLQJVFRQFHUQLQJWKH5HVSRQGHQW¶VREMHFWLRQVWR

Introduction

2Q  $XJXVW  WKH &HQWUH SURSRVHG 3URIHVVRU 3LHUUH0DULH 'XSX\ D )UHQFK

2Q  -DQXDU\  WKH 6HFUHWDU\*HQHUDO RI ,&6,' UHJLVWHUHG WKH 5HTXHVW DQG LQ

2Q  0DUFK  WKH &ODLPDQW UHTXHVWHG WKDW WKH 7ULEXQDO VKRXOG EH FRQVWLWXWHG LQ

2Q$SULOWKH&ODLPDQWDSSRLQWHG-XGJH&KDUOHV1%URZHUD86QDWLRQDODVDQ

2Q$SULOWKH5HVSRQGHQWDSSRLQWHG3URIHVVRU'RPLQJR%HOOR-DQHLURD6SDQLVK





%\OHWWHUVRIDQG2FWREHUWKHSDUWLHVLQIRUPHGWKH&HQWUHRIWKHLUDJUHHPHQW

WKDWWKH3UHVLGHQWRIWKH7ULEXQDOVKRXOGEHDSSRLQWHGE\WKHWZRSDUW\DSSRLQWHGDUELWUDWRUV



QDWLRQDODVDQDUELWUDWRU



DUELWUDWRU



DVSUHVLGHQWRIWKHWULEXQDOZRXOGEHDSSRLQWHGE\DJUHHPHQWRIWKHSDUWLHV

ZKLFKRQHDUELWUDWRUZDVWREHDSSRLQWHGE\HDFKSDUW\DQGWKHWKLUGDUELWUDWRUZKRZRXOGVHUYH

DFFRUGDQFHZLWKWKHIRUPXODVHWIRUWKLQ$UWLFOH  E RIWKH,&6,'&RQYHQWLRQDFFRUGLQJWR



SURFHHGDVVRRQDVSRVVLEOHWRFRQVWLWXWHDQ$UELWUDO7ULEXQDO

DFFRUGDQFH ZLWK ,QVWLWXWLRQ 5XOH  QRWLILHG WKH SDUWLHV RI WKH UHJLVWUDWLRQ LQYLWLQJ WKHP WR



$WWRUQH\*HQHUDORI$UJHQWLQDDQGWRWKH$PEDVVDGRURI$UJHQWLQDLQ:DVKLQJWRQ'&

3URFHHGLQJV DQG WUDQVPLWWHG D FRS\ RI WKH 5HTXHVW DQG LWV DFFRPSDQ\LQJ GRFXPHQWV WR WKH

5XOH  RI WKH ,&6,' 5XOHV RI 3URFHGXUH IRU WKH ,QVWLWXWLRQ RI &RQFLOLDWLRQ DQG $UELWUDWLRQ

2Q$XJXVWWKH&HQWUHDFNQRZOHGJHGUHFHLSWRIWKH5HTXHVWLQDFFRUGDQFHZLWK

2Q-DQXDU\WKH7ULEXQDOKHOGDILUVWVHVVLRQZLWKWKHSDUWLHVDWWKH:RUOG%DQN

2Q  -DQXDU\  WKH 5HVSRQGHQW ILOHG D 0HPRULDO UDLVLQJ VRPH REMHFWLRQV WR

2Q$XJXVWWKH&ODLPDQWILOHGLWV0HPRULDORQWKH0HULWV

2Q-DQXDU\IROORZLQJWKH5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQWKH7ULEXQDO

2Q  0DUFK  WKH &ODLPDQW ILOHG LWV &RXQWHU0HPRULDO RQ -XULVGLFWLRQ  2Q WKH







2Q-XQHWKH&ODLPDQWILOHGLWV5HMRLQGHURQ-XULVGLFWLRQ

2Q0D\WKH5HVSRQGHQWILOHGLWV5HSO\RQ-XULVGLFWLRQ

'DLPOHU&KU\VOHU6HUYLFHV$*WR'DLPOHU)LQDQFLDO6HUYLFHV$*



VDPH GD\ WKH &ODLPDQW QRWLILHG WKH &HQWUH RI WKH &ODLPDQW¶V FKDQJH RI QDPH IURP



5XOH  

FRQILUPHGWKHVXVSHQVLRQRIWKHSURFHHGLQJRQWKHPHULWVLQDFFRUGDQFHZLWK,&6,'$UELWUDWLRQ



MXULVGLFWLRQ ³0HPRULDORQ-XULVGLFWLRQ´ 





KHDGTXDUWHUVLQ3DULV



6HFUHWDU\WRWKH7ULEXQDO

GD\WKHSDUWLHVZHUHLQIRUPHGWKDW0V&ODXGLD)UXWRV3HWHUVRQ&RXQVHO,&6,'ZRXOGVHUYHDV

3URIHVVRU'RPLQJR%HOOR-DQHLUR 6SDQLVK DQG-XGJH&KDUOHV1%URZHU 86 2QWKHVDPH

RQWKDWGDWH7KH7ULEXQDOZDVFRPSRVHGRI3URIHVVRU3LHUUH0DULH'XSX\ )UHQFK 3UHVLGHQW



DQGWKDWWKH7ULEXQDOZDVWKHUHIRUHGHHPHGWREHFRQVWLWXWHGDQGWKHSURFHHGLQJVWRKDYHEHJXQ

'LVSXWHV WKH³&HQWUH´RU³,&6,'´ DUHTXHVWIRUDUELWUDWLRQDJDLQVWWKH$UJHQWLQH5HSXEOLF

2Q  6HSWHPEHU  WKH 6HFUHWDU\*HQHUDO RI ,&6,' LQ DFFRUGDQFH ZLWK ,&6,'

$UELWUDWLRQ5XOH  QRWLILHGWKHSDUWLHVWKDWDOOWKUHHDUELWUDWRUVKDGDFFHSWHGWKHLUDSSRLQWPHQWV



WRWKHDSSRLQWPHQWRI3URIHVVRU'XSX\DV3UHVLGHQWRIWKH7ULEXQDO

QDWLRQDOWRVHUYHDV3UHVLGHQWRIWKH7ULEXQDO%\OHWWHUVRI6HSWHPEHUWKHSDUWLHVDJUHHG



&RXQFLOWRDSSRLQWWKH3UHVLGHQWRIWKH7ULEXQDO

&RQYHQWLRQ DQG ,&6,' $UELWUDWLRQ 5XOH  DQG UHTXHVWHG WKH &KDLUPDQ RI WKH $GPLQLVWUDWLYH

SULQFLSDO RIILFHV LQ %HUOLQ ILOHG ZLWK WKH ,QWHUQDWLRQDO &HQWUH IRU 6HWWOHPHQW RI ,QYHVWPHQW

2Q  $XJXVW  DV VXSSOHPHQWHG E\ WZR OHWWHUV RI  $XJXVW DQG  2FWREHU 



*LYHQWKDWPRUHWKDQQLQHW\GD\VKDGHODSVHGVLQFHWKHGDWHRIUHJLVWUDWLRQZLWKRXWDQ\

7ULEXQDO EHLQJ FRQVWLWXWHG RQ  -XQH  WKH &ODLPDQW LQYRNHG $UWLFOH  RI WKH ,&6,'
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'DLPOHU&KU\VOHU 6HUYLFHV $* D FRPSDQ\ LQFRUSRUDWHG XQGHU WKH ODZV RI *HUPDQ\ ZLWK LWV

PROCEDURE

I.

FODLPVRUGHIHQVHV

Republic7KH7ULEXQDOKHUHLQPDNHVQRILQGLQJVDVWRWKHPHULWVRIDQ\RIWKHGLVSXWLQJSDUWLHV¶

WKH 7ULEXQDO¶V MXULVGLFWLRQ LQ WKH PDWWHU RI Daimler Financial Services A.G. v. Argentine
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GHO 7HVRUR GH OD 1DFLyQ&,$', DQG IURP WKH 'LUHFFLyQ 1DFLRQDO GH $VXQWRV \ &RQWURYHUVLDV
,QWHUQDFLRQDOHV 'UV &LQWLD <DU\XUD 6LOYLQD *RQ]iOH] 1DSROLWDQR 0DULDQD /R]]D &DUROLQD

ZLWK ,&6,' $GPLQLVWUDWLYH DQG )LQDQFLDO 5HJXODWLRQ DSSRLQWHG 0U *RQ]DOR )ORUHV 6HQLRU

&RXQVHO,&6,'WRVHUYHDV6HFUHWDU\RIWKH7ULEXQDO

2Q)HEUXDU\WKH&ODLPDQWUHIHUUHGWRLWVOHWWHURI0DUFKDQGUHTXHVWHG

2Q  0DUFK  WKH &HQWUH QRWLILHG WKH SDUWLHV WKDW WKH &ODLPDQW¶V QDPH ZRXOG EH

2Q  $XJXVW  DWWKH UHTXHVW RI WKH SDUWLHV WKH 7ULEXQDO LVVXHG 3URFHGXUDO 2UGHU

2Q$XJXVWWKH7ULEXQDOUHTXHVWHGIURPWKHSDUWLHVIXUWKHULQIRUPDWLRQUHJDUGLQJ

2Q0DUFKWKH&ODLPDQWILOHGLWV3RVW+HDULQJEULHI

2Q0DUFKWKH5HVSRQGHQWILOHGLWV3RVW+HDULQJEULHI

2Q6HSWHPEHUWKHSDUWLHVVXEPLWWHGWKHLUUHVSRQVHVWRWKH7ULEXQDO¶VUHTXHVWRI

&RPSDQ\´  ZLWK D SULQFLSDO SODFH RI EXVLQHVV DW (SSOHVWUDVVH  '   6WXWWJDUW
*HUPDQ\ 

)URP1RYHPEHUWKURXJK'HFHPEHUWKH7ULEXQDOKHOGDKHDULQJRQMXULVGLFWLRQ



DQGPHULWVDWWKHVHDWRIWKH&HQWUHLQ:DVKLQJWRQ'&3UHVHQWDWWKHKHDULQJZHUH3URIHVVRU

3LHUUH0DULH'XSX\3UHVLGHQW3URIHVVRU'RPLQJR%HOOR-DQHLURDUELWUDWRUDQG-XGJH&KDUOHV







'U*DEULHO%RWWLQL'LUHFWRU1DFLRQDOGH$VXQWRV\&RQWURYHUVLDV,QWHUQDFLRQDOHV±3URFXUDFLyQ

.HOOH\'U\H :DUUHQ//3)RUWKH5HVSRQGHQW'U2VYDOGR&pVDU*XJOLHOPLQR3URFXUDGRU



 &ODLPDQW¶V5HTXHVWIRU$UELWUDWLRQSDUD

GHO7HVRURGHOD1DFLyQ'U$GROIR*XVWDYR6FULQ]L6XE3URFXUDGRUGHO7HVRURGHOD1DFLyQ







DOOUHOHYDQWWLPHVWKURXJKRXWWKHKLVWRU\RIWKLVFDVHZKROO\RZQHGE\'DLPOHU$* ³'$*´RU

SULQFLSDOSODFHRIEXVLQHVVDW(LFKKRUQVWUDVVH'%HUOLQ*HUPDQ\ ')6LVDQGZDVDW

 ,ELG$WWKHWLPHRIWKHILOLQJRIWKH5HTXHVWIRU$UELWUDWLRQWKH&ODLPDQWDQGLWV3DUHQW&RPSDQ\ZHUH
NQRZQUHVSHFWLYHO\DV'DLPOHU&KU\VOHU6HUYLFHV$*DQG'DLPOHU&KU\VOHU$*7KHUHIHUHQFHWR&KU\VOHU
ZDV GURSSHG VXEVHTXHQW WR WKH EUHDNXS RI WKH 'DLPOHU DQG &KU\VOHU FRUSRUDWLRQV LQ  DQG WKH
&ODLPDQW¶VFRUSRUDWHQDPHZDVHYHQWXDOO\FKDQJHGWR'DLPOHU)LQDQFLDO6HUYLFHV7KHFDVHQDPHLQWKH
SUHVHQWSURFHHGLQJV KDVEHHQDGMXVWHGDFFRUGLQJO\1RQHWKHOHVVSRUWLRQVRIWKHSDUWLHV¶SOHDGLQJV PDNH
UHIHUHQFH WR WKH ROG QDPHV DQG WKH 7ULEXQDO ZKHUH QHFHVVDU\ KDV IROORZHG WKH OHDG RI WKH SDUWLHV LQ

0DF0DKRQ1DIHHV1XUXGGLQ.HLWK9HQDDQG0V&DWKOHHQ&RQGUHQ-XOLD$*DU]D%HQtWH]RI

6HQLRU &RXQVHO ,&6,'  )RU WKH &ODLPDQW 0UHV 3DXO 'R\OH 3KLOLS 5REEHQ 0LFKDHO +

1%URZHUDUELWUDWRU0V$QQHOLHVH)OHFNHQVWHLQ&DVH&RXQVHO,&6,'DQG0U*RQ]DOR)ORUHV

³WKH 3DUHQW &RPSDQ\´  RU LWV SUHGHFHVVRU 'DLPOHU&KU\VOHU $* ³'&$*´ RU ³WKH 3DUHQW

2Q2FWREHUWKH5HVSRQGHQWILOHGLWV5HMRLQGHURQWKH0HULWV

FRUSRUDWLRQ RUJDQL]HG DQGH[LVWLQJ XQGHU WKHODZV RIWKH )HGHUDO 5HSXEOLF RI *HUPDQ\ ZLWK D



'DLPOHU )LQDQFLDO 6HUYLFHV $* YDULDEO\ ³')6´ ³'&)6´ RU ³WKH &ODLPDQW´  LV D



2Q$XJXVWWKH&ODLPDQWILOHGLWV5HSO\RQWKH0HULWV



THE FACTS

2Q$SULOWKH5HVSRQGHQWILOHGLWV&RXQWHU0HPRULDORQWKH0HULWV

II.

$XJXVW



&ODLPDQW´ DQG'&$*6WXWWJDUW ³WKH3DUHQW&RPSDQ\´ 

WKH6KDUH3XUFKDVH$JUHHPHQWRI-XQHFRQFOXGHGEHWZHHQ'&6%HUOLQ ODWHU'&)6³WKH







6HFUHWDU\WRWKH7ULEXQDO



RQWKHPHULWVRIWKHGLVSXWH

ZLWK,&6,'$UELWUDWLRQ5XOH  DQGHVWDEOLVKLQJWKHSURFHGXUDOFDOHQGDUIRUWKHVXEPLVVLRQV

1RMRLQLQJWKHREMHFWLRQVWRMXULVGLFWLRQUDLVHGE\WKH5HVSRQGHQWWRWKHPHULWVLQDFFRUGDQFH



FKDQJHGWR'DLPOHU)LQDQFLDO6HUYLFHV$*DVUHTXHVWHGE\WKH&ODLPDQW



$*

WKDWWKH&HQWUHFKDQJHLWVQDPHIURP'DLPOHU&KU\VOHU6HUYLFHV$*WR'DLPOHU)LQDQFLDO6HUYLFHV



&HQWUH¶VZRUNORDG0V$QQHOLHVH)OHFNHQVWHLQ&DVH&RXQVHO,&6,'ZDVDVVLJQHGWRVHUYHDV

2UGHUV

2Q  'HFHPEHU  WKH 7ULEXQDO ZDV LQIRUPHG WKDW GXH WR WKH UHGLVWULEXWLRQ RI WKH



'XKDOGH'LHJR%ULDQ*RVLV

UHTXHVWV DQG LVVXHG LWV GHFLVLRQV FRQFHUQLQJ WKH UHTXHVWV LQ WKH IRUP RI D VHULHV RI 3URFHGXUDO

SURGXFWLRQ RI GRFXPHQWV  7KH 7ULEXQDO JDYH WKH SDUWLHV RSSRUWXQLWLHV WR FRPPHQW RQ WKHVH

&RURQDGR DQG 0UV ,JDQFLR 3pUH] &RUWpV $OHMDQGUR 7XU\Q 3DWULFLR $UQHGR %DUUHLUR 1LFROiV

$GPLQLVWUDWLYD±3URFXUDFLyQGHO7HVRURGHOD1DFLyQ0U,JQDFLR7RUWHUROD(QODFH3URFXUDFLyQ

)URP 2FWREHU  WR 0DUFK  WKH SDUWLHV ILOHG D VHULHV RI UHTXHVWV IRU WKH

GHO7HVRUR GH OD 1DFLyQ0U 0DXULFLR 5RVDOHV 0DUNDLGD 'LUHFWRU GH &RRUGLQDFLyQ7pFQLFD \

3HWHUVRQ¶VH[WHQGHGOHDYHRIDEVHQFHWKH$FWLQJ6HFUHWDU\*HQHUDORI,&6,'KDGLQDFFRUGDQFH





2Q  'HFHPEHU  WKH SDUWLHV ZHUH LQIRUPHG WKDW GXH WR 0V &ODXGLD )UXWRV
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7KH&ODLPDQWEDVHVLWVFODLPXSRQSURYLVLRQVRIWKH7UHDW\%HWZHHQWKH)HGHUDO5HSXEOLF

7KH IDFWV DOOHJHG WR XQGHUSLQ WKH FODLP LQVRIDU DV WKH\ DUH UHOHYDQW WR WKLV 7ULEXQDO¶V

DFFRUGLQJWRWKHDSSOLFDEOHH[FKDQJHUDWHRQWKHPDWXULW\GDWH

IRUHLJQ FXUUHQF\ RQ WKH PDWXULW\ GDWH UDWKHU WKDQ SD\PHQW LQ ORFDO FXUUHQF\

REOLJHG WR GHOLYHU IRUHLJQ FXUUHQF\ ZRXOG IXOILOO WKDW REOLJDWLRQ E\ SD\PHQW LQ

$PHQGHG 6HFWLRQ  RI WKH $UJHQWLQH &LYLO &RGH WR SURYLGH WKDW D GHEWRU

³SHJJLQJ´WKHYDOXHRIWKHSHVRWRWKHGROODUDQG

0DGHWKH$UJHQWLQHSHVRFRQYHUWLEOHZLWKWKH86GROODURQDEDVLVWKHUHE\

LL

L

5HSDWULDWHFDSLWDODQGUHPLWHDUQLQJVDEURDGDWDQ\WLPH

$UJHQWLQHLQYHVWRUVDQG

WKURXJKPHUJHUDFTXLVLWLRQRUMRLQWYHQWXUHDUUDQJHPHQWVRQWKHVDPHWHUPVDV

,QYHVWLQ$UJHQWLQDZLWKRXWUHJLVWUDWLRQRUSULRUJRYHUQPHQWDSSURYDOLQFOXGLQJ

LQFOXGLQJ WKH DERYHPHQWLRQHG *HUPDQ$UJHQWLQH %,7 ± ZKLFK JXDUDQWHHG IRUHLJQ

$ VHULHV RI ELODWHUDO LQYHVWPHQW WUHDWLHV ³%,7V´  FRQFOXGHG ZLWK QXPHURXV FRXQWULHV±

WR

/DZDVLPSOHPHQWHGE\'HFUHHWRJHWKHUSHUPLWWLQJIRUHLJQLQYHVWRUV

LL

L

/DZRI$SULO ³WKH&RQYHUWLELOLW\/DZ´ ZKLFKinter alia

 ([KLELW*WR&ODLPDQW¶V5HTXHVWIRU$UELWUDWLRQ

 &ODLPDQW¶V5HTXHVWIRU$UELWUDWLRQSDUDV







 ([KLELW%WR&ODLPDQW¶V5HTXHVWIRU$UELWUDWLRQ





UHIHUULQJ WR WKH &ODLPDQW YDULDEO\ DV ')6 DQG '&)6  7KH GHWDLOV RI WKH FRUSRUDWH EUHDNXS EHWZHHQ
'DLPOHUDQG&KU\VOHUKDYHQREHDULQJXSRQWKHMXULVGLFWLRQDOTXHVWLRQVQRZEHIRUHWKH7ULEXQDO



F

E

D

LQFOXGLQJDFFRUGLQJWRWKH&ODLPDQW¶VGHVFULSWLRQRIWKHFODLPWKHIROORZLQJ

WKH *RYHUQPHQW DW WKDW WLPH ZHUH VHYHUDO WKDW ZHUH LQWHQGHG WR HQFRXUDJH IRUHLJQ LQYHVWPHQW

UDPSDQWLQIODWLRQDQGGUDPDWLFYDFLOODWLRQVLQHFRQRPLFJURZWK$PRQJWKHUHIRUPVHQDFWHGE\

UHIRUPV GHVLJQHG WR VWDELOL]H LWV HFRQRP\ ZKLFK KDG SUHYLRXVO\ EHHQ SODJXHG E\ HSLVRGHV RI

MXULVGLFWLRQDUHDVIROORZV,QWKHHDUO\V$UJHQWLQDXQGHUWRRNDVHULHVRIOHJDODQGSROLF\



E\WKH&RQWUDFWLQJ6WDWH3DUWLHVRQ$SULODQGHQWHUHGLQWRIRUFHRQ1RYHPEHU 

,QYHVWPHQWV ³WKH*HUPDQ$UJHQWLQH%,7´³WKH7UHDW\´RU³WKH%,7´ 7KLV7UHDW\ZDVVLJQHG

RI *HUPDQ\ DQG WKH 5HSXEOLF RI $UJHQWLQD IRU WKH 3URPRWLRQ DQG 5HFLSURFDO 3URWHFWLRQ RI



%HJLQQLQJLQLQUHOLDQFHXSRQWKHOHJDOSURWHFWLRQVDIIRUGHGE\WKLVQHZUHJXODWRU\



 ,ELGDWSDUD HPSKDVLVLQRULJLQDO 

 &ODLPDQW¶V0HPRULDOSDUDV

 &ODLPDQW¶V5HTXHVWIRU$UELWUDWLRQ([KLELW,&ODLPDQW¶V0HPRULDOSDUDV

 6LJQHGE\$UJHQWLQDRQ0D\HQWHUHGLQWRIRUFH1RYHPEHU











 5HVSRQGHQW¶V 5HSO\ 0HPRULDO RQ -XULVGLFWLRQ SDUDV  DQG FRUUHVSRQGLQJ IRRWQRWHV &ODLPDQW¶V
([KLELW&RUH%XQGOH





RQH RI ³H[WHQG>LQJ@ ORDQV DQG OHDVHV WR $UJHQWLQH GHDOHUV DQG SXUFKDVHUV RI DXWRPRWLYH JRRGV

$UJHQWLQD DQG LWV VXEVLGLDULHV '&&) DQG '&/$ FROOHFWLYHO\ ³WKH $UJHQWLQH 6XEVLGLDULHV´  DV

$UJHQWLQD´ RU ³WKH $UJHQWLQH 6XEVLGLDU\´  7KH &ODLPDQW GHVFULEHV WKH EXVLQHVV RI '&6

ORFDO FRPSDQ\ HYHQWXDOO\ EHFDPH NQRZQ DV 'DLPOHU&KU\VOHU 6HUYLFHV $UJHQWLQD 6$ ³'&6

$UJHQWLQHFRPSDQ\WKHQRZQHGE\0HUFHGHV%HQ]$UJHQWLQD6XEVHTXHQWWRWKHSXUFKDVHWKLV

EXVLQHVVLQ$UJHQWLQD7RHIIHFWXDWHWKLVWKH&ODLPDQWSXUFKDVHGDLQWHUHVWLQDORFDO

IUDPHZRUNWKH&ODLPDQWUHVROYHGWRPDNHDVHULHVRILQYHVWPHQWVLQWKHFRPPHUFLDOILQDQFLQJ



³VWDWHGWKDWWKH&RQYHUWLELOLW\/DZZKLFKZDVWKHµFRUQHUVWRQH¶RIWKHHFRQRPLF
UHIRUP µvirtually removed currency risk¶  ,W IXUWKHU H[SOLFLWO\ UHSUHVHQWHG WR
SURVSHFWLYH LQYHVWRUV WKDW XQGHU $UJHQWLQD¶V ODZV µ[c]ontracts can be
denominated and legally enforced in foreign currencies¶´ 

&RPSHQGLXP

&RXQWU\ $ &RPSHQGLXP IRU )RUHLJQ ,QYHVWRUV´   $V GHVFULEHG E\ WKH &ODLPDQW WKLV

$UJHQWLQD¶V QHZO\ FUHDWHG 8QGHUVHFUHWDULDW RI ,QYHVWPHQW HQWLWOHG ³$UJHQWLQD $ *URZLQJ

&ODLPDQW¶V YLHZ ZDV D  SXEOLFDWLRQ SUHSDUHG LQ (QJOLVK DQG DJJUHVVLYHO\ GLVWULEXWHG E\

UHIRUPVFRXOGEHUHOLHGXSRQDQGZRXOGUHPDLQSHUPDQHQWO\LQHIIHFW .H\DPRQJWKHVHLQWKH

$UJHQWLQHJRYHUQPHQWRIILFLDOVXQGHUVFRULQJWKDWWKHQHZUHJXODWRU\UHJLPHHVWDEOLVKHGE\WKHVH

7KH &ODLPDQW IXUWKHU SRLQWV WR YDULRXV ZULWWHQ DQG RUDO UHSUHVHQWDWLRQV PDGH E\

*RYHUQPHQWRI$UJHQWLQD

LQ WKH HYHQW RI DQ LQYHVWPHQWUHODWHG GLVSXWH EHWZHHQ D IRUHLJQ LQYHVWRU DQG WKH

SURYLGHGIRUHLJQLQYHVWRUVZLWKGLUHFWDFFHVVWRDQHXWUDOLQWHUQDWLRQDODUELWUDWLRQIRUXP

7KHUDWLILFDWLRQRIWKH,&6,'&RQYHQWLRQ ZKLFKLQFRQFHUWZLWKWKHQHZO\HQDFWHG%,7V

G

LQYHVWRUV LPSRUWDQW SURWHFWLRQV DJDLQVW inter alia FDSLWDO PRYHPHQW UHVWULFWLRQV

3RVDGDV&%XHQRV$LUHV$UJHQWLQD




H[SURSULDWLRQVXQIDLUWUHDWPHQWDQGDUELWUDU\RUGLVFULPLQDWRU\WUHDWPHQW 

7KH5HVSRQGHQWLVWKH$UJHQWLQH5HSXEOLFUHSUHVHQWHGLQWKHVHSURFHHGLQJVE\LWV3XEOLF
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)ROORZLQJWKLVLQLWLDODFTXLVLWLRQWKH&ODLPDQWPDGHDGGLWLRQDOFDSLWDOFRQWULEXWLRQVLQWR

7KH &ODLPDQW VXEPLWV WKDW WKH EXVLQHVV RI LWV $UJHQWLQH 6XEVLGLDULHV VWHDGLO\ JUHZ DQG

,Q SDUWLFXODU WKH &ODLPDQW DOOHJHV WKDW WKH IROORZLQJ PHDVXUHV DV DSSOLHG WR LWV

UHVWUXFWXUHWKHREOLJDWLRQVRIFHUWDLQGHEWRUV´DQG

$XWKRUL]HG WKH 1DWLRQDO ([HFXWLYH ³WR FUHDWH D QHZ FXUUHQF\ V\VWHP DQG WR

FRQYHUWLELOLW\RIWKHSHVRLQWR86GROODUV 

$EURJDWHG PDQ\ SURYLVLRQV RI WKH  &RQYHUWLELOLW\ /DZ LQFOXGLQJ WKH

 ,ELGDWSDUD





 7KH 7ULEXQDO QHHG QRW IRU SXUSRVHV RI LWV MXULVGLFWLRQDO ILQGLQJV SUREH WKH SUHFLVH FRXQWHUV RI WKH
FULVLVRULWVFDXVHV





 ,ELG

 &ODLPDQW¶V0HPRULDODWSDUD





 &ODLPDQW¶V0HPRULDOSDUDV



 ,ELGDWSDUD



 ,ELGDWSDUDV



 &ODLPDQW¶V5HTXHVWIRU$UELWUDWLRQSDUD



&DUYHRXWQHFHVVDU\H[FHSWLRQVWRSHVLILFDWLRQ

 &ODLPDQW¶V5HTXHVWIRU$UELWUDLWRQSDUD
 ,ELGDWSDUDVDQG([KLELW-
 ,ELGDWSDUD
 ,ELG
 &ODLPDQW¶V0HPRULDODWSDUD
 ,ELGDWSDUD
 &ODLPDQW¶V5HTXHVWIRU$UELWUDWLRQSDUDV&ODLPDQW¶V0HPRULDOSDUD
 &ODLPDQW¶V0HPRULDODWSDUDV












 5HVSRQGHQW¶V&RXQWHUPHPRULDO3DUW9,%





L

7KH*RYHUQPHQW¶VUHSHDWHGIDLOXUHVWR



VXVSHQGLQJ ³LPSRUWDQW SURYLVLRQV RI WKH EDQNUXSWF\ ODZ WKDW KDG SUHYLRXVO\ SURYLGHG

/DZV  DQG  ZKLFK WRJHWKHU PRGLILHG HDUOLHU /DZ  WKHUHE\

SHVRV´ 

FRPSXOVRU\FRQYHUVLRQRIDOO86GROODUGHEWJRYHUQHGE\GRPHVWLFODZLQWR$UJHQWLQH

([HFXWLYH 'HFUHH  ZKLFK PDGH SHUPDQHQW WKH ³PDQGDWRU\ SHVLILFDWLRQ RU

SD\PHQWVLQ$UJHQWLQH3HVRVDWWKHH[FKDQJHUDWHRI$5WR86´ 

FRQGXFWHG ZLWKILQDQFLDO HQWLWLHV« ZRXOG EH µSHVLILHG¶ DQGFRXOG EH VHWWOHG E\

LLL 3URYLGHG WKDW ³FHUWDLQ GROODUGHQRPLQDWHG REOLJDWLRQV LQ GRPHVWLF WUDQVDFWLRQV

LL

L

/DZRI-DQXDU\ ³WKH(PHUJHQF\/DZ´ ZKLFKinter alia

UHVWULFWLRQVRQDFFHVVWRIRUHLJQH[FKDQJHDQGSURKLELWLRQVRQWUDQVIHUULQJFDVKDEURDG 

7KH*RYHUQPHQW¶V'HFHPEHUOLPLWDWLRQVRQFDVKZLWKGUDZDOVIURPEDQNDFFRXQWV

HQVXHG SURYRNLQJ SROLWLFDO VRFLDO DQG HFRQRPLF FRQVHTXHQFHV VR GHYDVWDWLQJ WKDW WKH

H

G

F

E

D

LQYHVWPHQWYLRODWHGLWVULJKWVDVDIRUHLJQLQYHVWRUXQGHUWKH*HUPDQ$UJHQWLQH%,7



JRYHUQLQJWKHLQYHVWPHQWDQGLWLVWKRVHPHDVXUHVZKLFKQRZIRUPWKHEDVLVRIWKLVFODLP

PHDVXUHV SURPXOJDWHG LQ  DQG  VLJQLILFDQWO\ DOWHUHG WKH UHJXODWRU\ HQYLURQPHQW

UHVSRQGHG E\ HQDFWLQJ QXPHURXV PHDVXUHV LQ DQ DWWHPSW WR VWHP WKH FULVLV  6RPH RI WKHVH

SURWHFWLRQIRUFUHGLWRUVVXFKDV'&6$UJHQWLQD´DQG
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*RYHUQPHQW RI $UJHQWLQD KDV WHUPHG WKHP D ³FROODSVH RI WKH VWDWH´  7KH *RYHUQPHQW



HFRQRP\ KDG DJDLQ EHJXQ WR H[SHULHQFH JUDYH GLIILFXOWLHV   $ IXOOIOHGJHG FXUUHQF\ FULVLV



SURVSHUHGEHWZHHQDQG %\KRZHYHUDVLVE\QRZZHOONQRZQWKH$UJHQWLQH



³EHFDXVH '&)6 QHHGHG WR HQVXUH WKDW WKH $UJHQWLQH 6XEVLGLDULHV ZRXOG KDYH
86 GROODUV RQ KDQG WR UHSD\ WKH IRUHLJQ 86 GROODU ORDQV D FRUUHVSRQGLQJ
OHJDOO\ SURWHFWHG ULJKW WR GHQRPLQDWH DQG HQIRUFH WKH GRPHVWLF OHDVH DQG ORDQ
FRQWUDFWVLQ86GROODUVZDVIXQGDPHQWDOWRXQGHUWDNLQJWKHLQYHVWPHQW'&)6
ZRXOG QHYHU KDYH HQWHUHG WKH PDUNHW ZLWKRXW WKH OHJDOO\ JXDUDQWHHG DELOLW\ WR
UHTXLUHUHSD\PHQWRIWKHGRPHVWLFOHDVHDQGORDQFRQWUDFWVLQ86GROODUV´

&ODLPDQW¶VZRUGV

VWDELOLW\RIWKDWOHJDOUHJLPHZDVWKHUHIRUHHVVHQWLDOWRLWVGHFLVLRQWRLQYHVWLQ$UJHQWLQD,QWKH

SHUPLWWHG XQGHU WKH WKHQH[LVWLQJ OHJDO UHJLPH   7KH &ODLPDQW HPSKDVL]HV WKDW WKH SURPLVHG



DOORILWVOHDVHDQGORDQFRQWUDFWVZLWKLWVGRPHVWLF$UJHQWLQHFXVWRPHUVLQ86GROODUVDVZDV

GROODUGHQRPLQDWHGREOLJDWLRQV7RRIIVHWWKLVWKH&ODLPDQW¶V$UJHQWLQH6XEVLGLDU\DOVRZURWH

VRXUFHV 7KHOLDELOLWLHVFROXPQRIWKH&ODLPDQW¶VEDODQFHVKHHWWKXVODUJHO\FRQVLVWHGRI86



$UJHQWLQD GXH WR WKH XQDYDLODELOLW\ RI VXIILFLHQW DQG HFRQRPLFDOO\ YLDEOH GRPHVWLF ILQDQFLQJ

SUDFWLFH ZLWKLQ WKH LQGXVWU\ LQWHUQDWLRQDOO\ DQG QHFHVVDU\ WR LWV SDUWLFXODU LQYHVWPHQW LQ

GHQRPLQDWHGLQ86GROODUV 7KH&ODLPDQWDVVHUWVWKDWWKLVW\SHRIIXQGLQJZDVERWKFRPPRQ



&ODLPDQW IXQGHG WKH RSHUDWLRQV RI WKH $UJHQWLQH 6XEVLGLDU\ SULPDULO\ ZLWK IRUHLJQ ILQDQFLQJ

WKH $UJHQWLQH 6XEVLGLDU\ DW YDULRXV SRLQWV   7KURXJKRXW WKH KLVWRU\ RI WKH LQYHVWPHQW WKH



DXWRPRWLYHFDSLWDOJRRGV´ 



PDQXIDFWXUHG SULPDULO\ LQ $UJHQWLQD E\ 0HUFHGHV %HQ] $UJHQWLQD DV ZHOO DV RWKHU QRQ
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7KH&ODLPDQWDVVHUWVWKDWWKHFRPELQHGLPSDFWRI$UJHQWLQD¶VFRQWHVWHGPHDVXUHVFDXVHG

GHYDOXHGSHVRV 

7KH7ULEXQDOHPSKDVL]HVWKDWLWPDNHVQRILQGLQJVDWSUHVHQWZLWKUHVSHFWWRWKHYHUDFLW\

%HIRUHSURFHHGLQJWRDQDQDO\VLVRIWKH7ULEXQDO¶VMXULVGLFWLRQRQHIXUWKHUIDFWXDOGHWDLO



 &ODLPDQW¶V([KLELW

 ,ELGDWSDUDV





 ,ELGDWSDUDV



 &ODLPDQW¶V5HTXHVWIRU$UELWUDWLRQSDUD



 ,ELGDWSDUDV



 ,ELGDWSDUDV







%DQNRQ-XQH7KH$JUHHPHQWVHWWKHLQLWLDOSXUFKDVHSULFHDWQHJDWLYH(85PLOOLRQ

3DUHQW&RPSDQ\GDWHG-XQH7KHWUDQVDFWLRQZDVDSSURYHGE\WKH$UJHQWLQH&HQWUDO

WUDQVIHUZDVGRQHSXUVXDQWWRD6KDUH3XUFKDVH$JUHHPHQW 63$ EHWZHHQWKH&ODLPDQWDQGLWV

6XEVLGLDU\ WR LWV 3DUHQW &RPSDQ\ '&$* 6WXWWJDUW  ZLWK HIIHFW IURP  $SULO    7KLV

WKDWWKH&ODLPDQW ')6%HUOLQ KDGWUDQVIHUUHGWKHHQWLUHW\RILWVVKDUHVLQWKHDIIHFWHG$UJHQWLQH

RIILFLDOO\UHJLVWHUHGE\WKH,&6,'6HFUHWDULDWRQ-DQXDU\,WLVFRPPRQFDXVHKRZHYHU

EHDUV PHQWLRQLQJ  7KH &ODLPDQW¶V 5HTXHVW IRU $UELWUDWLRQ ZDV ILOHG LQ $XJXVW RI  DQG



IRUWKHSXUSRVHVRIGHWHUPLQLQJWKHMXULVGLFWLRQRIWKH7ULEXQDO

UHVHUYHGIRUWKHPHULWVRIWKHFDVH5DWKHUWKHEDVLFFRQWRXUVRIWKHFODLPDUHQRWHGKHUHVROHO\

RIWKHDERYHOLVWHGDVVHUWLRQVRUDQ\RIWKHGHIHQVHVUDLVHGE\$UJHQWLQDWKHUHWR7KDWDQDO\VLVLV



DVDUHVXOWRIWKHVHSXUSRUWHGYLRODWLRQV

JXDUDQWHHRIIUHHWUDQVIHUVRIFDSLWDO7KH&ODLPDQWUHTXHVWVFRPSHQVDWLRQIRULWVDOOHJHGORVVHV

WKHSURWHFWLRQDJDLQVWH[SURSULDWLRQZLWKRXWDGHTXDWHFRPSHQVDWLRQWKHXPEUHOODFODXVHDQGWKH

WKHSURWHFWLRQDJDLQVWDUELWUDU\DQGGLVFULPLQDWRU\PHDVXUHVWKHPRVWIDYRUHGQDWLRQSURYLVLRQV

SURYLVLRQVRIWKH*HUPDQ$UJHQWLQH%,7LQFOXGLQJWKHIDLUDQGHTXLWDEOHWUHDWPHQWSURYLVLRQ

6XEVLGLDU\WRWKHEULQNRIEDQNUXSWF\ ,QWKH&ODLPDQW¶VYLHZWKHVHPHDVXUHVYLRODWHGVHYHUDO



,QWKHFRXUVHRIGLVFXVVLQJSDUWLFXODUREMHFWLRQVWRMXULVGLFWLRQERWKSDUWLHVKDYHUHIHUUHG

APPLICABLE LAW

7KLV FODLP DULVHV XQGHU WKH *HUPDQ$UJHQWLQH %,7 LQ FRQMXQFWLRQ ZLWK WKH ,&6,'

D >«@

 µ1DWLRQDORIDQRWKHU&RQWUDFWLQJ6WDWH¶PHDQV





 6HH3DUW9RIWKLVDZDUGEHORZ

 ,ELGDW$UWLFOH  








 ³7KH MXULVGLFWLRQ RI WKH &HQWUH VKDOO H[WHQG WR DQ\ OHJDO GLVSXWH DULVLQJ
GLUHFWO\RXWRIDQLQYHVWPHQWEHWZHHQD&RQWUDFWLQJ6WDWH«DQGDQDWLRQDO
RI DQRWKHU &RQWUDFWLQJ 6WDWH ZKLFK WKH SDUWLHV WR WKH GLVSXWH FRQVHQW LQ
ZULWLQJWRVXEPLWWRWKH&HQWUH:KHQWKHSDUWLHVKDYHJLYHQWKHLUFRQVHQW
QRSDUW\PD\ZLWKGUDZLWVFRQVHQWXQLODWHUDOO\



7KH ,&6,' &RQYHQWLRQ VHWV IRUWK LWV MXULVGLFWLRQDO UHTXLUHPHQWV LQ &KDSWHU ,,  7KH
UHOHYDQWSURYLVLRQIRUSUHVHQWSXUSRVHVLV$UWLFOHZKLFKVWDWHV



KDYHEHHQPHW

LQGLVFHUQLQJZKHWKHUDOORIWKHMXULVGLFWLRQDOUHTXLUHPHQWVRIWKH,&6,'&RQYHQWLRQDQGWKH%,7

&RQYHQWLRQRQWKH/DZRI7UHDWLHV ³9LHQQD&RQYHQWLRQ´ 7KH7ULEXQDOZLOODSSO\WKHVHUXOHV

LQWHUSUHWDWLRQ XQGHU SXEOLF LQWHUQDWLRQDO ODZ DV UHIOHFWHG LQ $UWLFOHV  DQG  RI WKH 9LHQQD

EHWZHHQ VRYHUHLJQ 6WDWHV ERWK DUH VXEMHFW WR WKH XVXDO FXVWRPDU\ ODZ UXOHV JRYHUQLQJ WUHDW\

&RQYHQWLRQ  $V ERWK WKH %,7 DQG WKH ,&6,' &RQYHQWLRQ DUH LQWHUQDWLRQDO WUHDWLHV FRQFOXGHG



FRQFHSWLRQRIWKHDSSOLFDEOHODZIRUSXUSRVHVRIWKH7ULEXQDO¶VMXULVGLFWLRQDOILQGLQJV

UHIHU  7KH 7ULEXQDO QHYHUWKHOHVV ILQGV LW FRQYHQLHQW WR VHW RXW DV D SUHOLPLQDU\ PDWWHU LWV

WKH\ ZLOO EH DGGUHVVHG EHORZ WRJHWKHU ZLWK WKH VSHFLILF MXULVGLFWLRQDO REMHFWLRQV WR ZKLFK WKH\

$UWLFOH  RIWKH*HUPDQ$UJHQWLQH%,77RWKHH[WHQWWKDWWKHVHVXEPLVVLRQVDUHUHOHYDQW

DWYDULRXVSRLQWVWR$UWLFOHRIWKH,&6,'&RQYHQWLRQDQGWRWKHVRXUFHVRIODZHQXPHUDWHGLQ



III.

WUDQVIHUXSRQWKH7ULEXQDO¶VMXULVGLFWLRQZLOOEHHYDOXDWHGEHORZ 

DVVHWV VXEVHTXHQW WR WKH SHVLILFDWLRQ RI LWV GRPHVWLF ORDQ SRUWIROLRV 7KH LPSDFW RI WKLV VKDUH

SDUWLHV  ± UHIOHFWHG WKH ODUJH RXWVWDQGLQJ OLDELOLWLHV RI WKH $UJHQWLQH 6XEVLGLDU\ UHODWLYH WR LWV

GHQRPLQDWHG LQ IRUHLJQ FXUUHQF\ EXW ZKRVH DVVHWV ZHUH IRUFLEO\ FRQYHUWHG WR



PDUNHW YDOXH RI WKH $UJHQWLQH 6XEVLGLDU\ LQ DQ DUP¶V OHQJWK WUDQVDFWLRQ EHWZHHQ GLVLQWHUHVWHG

VLPLODUFLUFXPVWDQFHV DQG

WKHGDWHRIWKHVDOHFORVLQJ7KHQHJDWLYHSXUFKDVHSULFH±ZKLFKZDVPHDQWWRUHSUHVHQWWKHIDLU

ZKLFKHLWKHUWKHEX\HURUVHOOHUPLJKWXQGHUWDNHRQEHKDOIRIWKH$UJHQWLQH6XEVLGLDU\XSXQWLO



DQGSURYLGHGWKDWWKHILQDOSULFHZRXOGEHDGMXVWHGLQRUGHUWRWDNHLQWRDFFRXQWDQ\H[SHQGLWXUHV

$UJHQWLQDRQWKHVDPHWHUPVDVWKRVHSURYLGHGWRUHJXODWHGILQDQFLDOHQWLWLHVLQ



3URYLGH FRPSHQVDWRU\ ERQGV WR QRQUHJXODWHG ILQDQFLDO HQWLWLHV VXFK DV '&6

Daimler v. Argentina
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LLL 2WKHUZLVH DGHTXDWHO\ FRPSHQVDWH '&6 $UJHQWLQD ZKRVH OLDELOLWLHV UHPDLQHG

LL

³XQLTXH DQG GHYDVWDWLQJ´ ORVVHV WR LWV LQYHVWPHQW  EULQJLQJ LWV RQFH SURILWDEOH $UJHQWLQH
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E DQ\ MXULGLFDO SHUVRQ ZKLFK KDG WKH QDWLRQDOLW\ RI D &RQWUDFWLQJ 6WDWH
RWKHUWKDQWKH6WDWHSDUW\WRWKHGLVSXWHRQWKHGDWHRQZKLFKWKHSDUWLHV
FRQVHQWHGWRVXEPLWVXFKGLVSXWHWRFRQFLOLDWLRQRUDUELWUDWLRQ«´

$UWLFOH  RIWKH%,7VSHFLILHVDVIROORZVWKHODZWREHDSSOLHGE\DQDUELWUDOWULEXQDO

$VWRWKHLQWHUQDOODZRI$UJHQWLQDWKH7ULEXQDOQRWHVWKDWWKH&ODLPDQW¶VFODLPLVEDVHG

)LQDOO\ DV ERWK SDUWLHV KDYH LQ WKHLU VXEPLVVLRQV FLWHG H[WHQVLYHO\ WR WKH DZDUGV RI

,QDQDO\]LQJWKHTXHVWLRQVUDLVHGE\WKHSDUWLHVLQWKLVSURFHHGLQJWKHSUHVHQW7ULEXQDO











 Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. The Argentine
Republic,&6,'&DVH1R$5%DQGAWG Group v. The Argentine Republic 81&,75$/  MRLQWO\
GHFLGHG 'HFLVLRQRQ/LDELOLW\ -XO\ SDUD

 6HHEHORZSDUDV
 %RWKSDUWLHVKDYHXUJHGWKH7ULEXQDOWRHPEUDFHWKHVROXWLRQVDGRSWHGE\SDUWLFXODUSUHYLRXVWULEXQDOV
DQGWRGLVUHJDUGWKHVROXWLRQVDGRSWHGE\RWKHUV







ZLOOWKHUHIRUHKDYHUHJDUGIRUWKHGHFLVLRQVRISULRUWULEXQDOVLQDFFRUGDQFHZLWKWKHVHFULWHULD



SHUVXDVLYHQHVVRISULRUWULEXQDOV¶UHDVRQLQJ

HPHUJHGLQUHVSHFWRIDSDUWLFXODUOHJDOLVVXHDQGF WKH7ULEXQDO¶VLQGHSHQGHQWHVWLPDWLRQRIWKH

UHJDUGWRDOOUHOHYDQWFRQVLGHUDWLRQVE WKHGHJUHHWRZKLFKDFOHDUjurisprudence constanteKDV

ZHLJKPRUHRUOHVVKHDYLO\GHSHQGLQJXSRQD KRZ³OLNH´WKHSULRUDQGSUHVHQWFDVHVDUHKDYLQJ

UHDVRQH[LVWVWRGLVWLQJXLVKWKHFXUUHQWFDVHIURPSUHYLRXVRQHV´ 7KLVODWWHUFRQVLGHUDWLRQZLOO

IXQGDPHQWDOSULQFLSOHRIWKHUXOHRIODZWKDW³µOLNHFDVHVVKRXOGEHGHFLGHGDOLNH¶XQOHVVDVWURQJ

WKH OLJKW RI WKH UHOHYDQW IDFWV  2Q WKH RWKHU KDQG WKH 7ULEXQDO DFNQRZOHGJHV WKDW LW LV D

LQYHVWRU6WDWHFODLPV(DFKFDVHPXVWEHGHFLGHGRQWKHEDVLVRIWKHDSSOLFDEOHWUHDW\WH[WVDQGLQ

LQGHHGFRXOGWKHUHEHJLYHQWKHODUJHDQGGLYHUVHVHWRIWUHDWLHVSUHVHQWO\DSSOLFDEOHWRYDULRXV

ZLWKWKHSDUWLHVLQQRWLQJWKDWWKHUHLVQRV\VWHPRISUHFHGHQWLQLQYHVWRU6WDWHDUELWUDWLRQ QRU

DSSURSULDWHWRFRPPHQWXSRQWKHZHLJKWWREHDWWULEXWHGWRVXFKGHFLVLRQV7KH7ULEXQDODJUHHV

YDULRXV RWKHU LQWHUQDWLRQDO LQYHVWRU6WDWH DQG 6WDWHWR6WDWH WULEXQDOV WKH 7ULEXQDO GHHPV LW



 8QOHVV RWKHUZLVH VSHFLILHG DOO FLWDWLRQV WR WKH *HUPDQ$UJHQWLQH %,7 UHIHU WR WKH DJUHHG (QJOLVK
WUDQVODWLRQRIWKH%,7DVSUHSDUHGE\WKHGLVSXWLQJSDUWLHV,QWKHFRQWH[WRIWKHSUHVHQWTXRWHWKH7ULEXQDO
QRWHVWKDWWKHGLVSXWLQJSDUWLHV¶DJUHHGWUDQVODWLRQLVQRWHQWLUHO\DFFXUDWH7KHSKUDVH³RWKHUDJUHHPHQWV
PDGH EHWZHHQ WKH SDUWLHV´ DFWXDOO\ UHIHUV WR RWKHU WUHDWLHV LQ IRUFH EHWZHHQ WKH &RQWUDFWLQJ 6WDWH 3DUWLHV
6SDQLVK ³RWURV WUDWDGRHV YLJHQWHV HQWUH OHV 3DUWHV´ *HUPDQ  ³DQGHUHU ]ZLVFKHQ GHQ 9HUWUDJVSDUWHLHQ
JHOWHQGHUhEHUHLQNQIWH´ 



 $ERYHQRWH



 $ERYHQRWH





PHULWVRIWKHFODLP)RUSXUSRVHVRIWKH7ULEXQDO¶VMXULVGLFWLRQKRZHYHUWKHSURSHUODZWREH

ODZ RI $UJHQWLQD PD\ WKHUHIRUH EHFRPH UHOHYDQW GLUHFWO\ RU LQGLUHFWO\ WR DQ HYDOXDWLRQ RI WKH

LQODUJHSDUWXSRQFKDQJHVWRWKHGRPHVWLFUHJXODWRU\IUDPHZRUNJRYHUQLQJWKHLQYHVWPHQW7KH



³7KHDUELWUDOWULEXQDOVKDOODUULYHDWLWVGHFLVLRQVRQWKHEDVLVRIWKLV7UHDW\DQG
LIDSSOLFDEOHRWKHUDJUHHPHQWVPDGHEHWZHHQWKHSDUWLHVWKHLQWHUQDOODZRIWKH
&RQWUDFWLQJ 3DUW\ LQ ZKRVH WHUULWRU\ WKH LQYHVWPHQW ZDV PDGH ± LQFOXGLQJ WKH
UXOHVRILQWHUQDWLRQDOSULYDWHODZ±DQGJHQHUDOSULQFLSOHVRILQWHUQDWLRQDOODZ´

LQWKHFRQWH[WRIDGLVSXWHEHWZHHQDQLQYHVWRUDQGRQHRIWKH%,7¶V&RQWUDFWLQJ6WDWH3DUWLHV



UHVSRQGLQJWRHDFKRIWKH5HVSRQGHQW¶VREMHFWLRQVWRWKH7ULEXQDO¶VMXULVGLFWLRQ

SURYLVLRQV RI WKH %,7 LQ DVVHVVLQJ LWV MXULVGLFWLRQ LQ OLJKW RI WKH &ODLPDQW¶V FODLPV DQG LQ

XSRQ WKDW %,7¶V GHILQLWLRQ RI ³LQYHVWPHQW´  7KH 7ULEXQDO ZLOO WKHUHIRUH DSSO\ WKH UHOHYDQW

WKH VSHFLILF OHJDO REOLJDWLRQV XQGHUWDNHQ E\ WKH 5HVSRQGHQW LQ WKH *HUPDQ$UJHQWLQH %,7 DQG

,&6,'DQGFRQVHTXHQWO\WKHFRPSHWHQFHRIWKLV7ULEXQDO7KHVHTXHVWLRQVLQWXUQGHSHQGXSRQ

UHOHYDQW SURYLVLRQV RI WKH *HUPDQ$UJHQWLQH %,7 WR VXEPLW WKH GLVSXWH WR WKH MXULVGLFWLRQ RI

DQ LQYHVWPHQW´ DQG F  ZKHWKHU WKH 5HVSRQGHQW KDV DOVR FRQVHQWHG LQ ZULWLQJ SXUVXDQW WR WKH

³OHJDOGLVSXWH´EHWZHHQLWVHOIDQGWKH5HVSRQGHQWE ZKHWKHUWKHGLVSXWHDULVHV³GLUHFWO\RXWRI

WR GHWHUPLQH XQGHU WKH ,&6,' &RQYHQWLRQ DUH WKHUHIRUH D  ZKHWKHU WKH &ODLPDQW KDV UDLVHG D

KDVFRQVHQWHGLQZULWLQJWRVXEPLWWKHGLVSXWHWRWKH&HQWUH7KHVROHTXHVWLRQVIRUWKH7ULEXQDO

GLVWLQFWPDWWHUDQGZLOOEHDGGUHVVHGVHSDUDWHO\EHORZ

$JUHHPHQW EHWZHHQ WKH &ODLPDQW DQG LWV 3DUHQW &RPSDQ\ DV DQ REMHFWLRQ WR WKH 7ULEXQDO¶V

$V ZLOO EHFRPH FOHDU EHORZ $UJHQWLQD KDV DOVR UDLVHG WKH  6KDUH 3XUFKDVH

MXULVGLFWLRQ 7KHODZ WR EH DSSOLHGWRWKH LQWHUSUHWDWLRQ RIWKLV 6KDUH 3XUFKDVH $JUHHPHQW LV D





LQWKHOLJKWRIWKHJHQHUDOSULQFLSOHVRILQWHUQDWLRQDOODZ

DSSOLHGLVWKH*HUPDQ$UJHQWLQH%,7LWVHOILQFRQFHUWZLWKWKH,&6,'&RQYHQWLRQDVLQWHUSUHWHG



6WDWHDOVREHLQJD3DUW\WRWKH,&6,'&RQYHQWLRQ,WLVIXUWKHUFRPPRQFDXVHWKDWWKH&ODLPDQW



,W LV FRPPRQ FDXVH WKDW WKH 5HVSRQGHQW LV D &RQWUDFWLQJ 6WDWH 3DUW\ WR WKH ,&6,'



Daimler v. Argentina
,&6,'&DVH1R$5%

&RQYHQWLRQ DQGWKDWWKH&ODLPDQWLVDQDWLRQDORIWKH)HGHUDO5HSXEOLFRI*HUPDQ\ WKHODWWHU
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,Q ERWK LWV RULJLQDO PHPRULDO RQ REMHFWLRQV WR MXULVGLFWLRQ DQG LWV UHSO\ PHPRULDO RQ

1. Position of the Respondent

A. First Objection: The Claim Refers to Contractual Matters over which the
Tribunal Has No Jurisdiction in Light of the Contracts’ Forum Selection
Clauses

THREE PRELIMINARY OBJECTIONS TO JURISDICTION

$UJHQWLQD¶V VXEPLVVLRQV FRQFHUQLQJ WKHVH REMHFWLRQV DUH HVVHQWLDOO\ IRXUIROG  )LUVW LW

7KLUGO\ DSSDUHQWO\ LQ WKH DOWHUQDWLYH HYHQ LI WKH %,7¶V XPEUHOOD FODXVH FRXOG



 5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQSDUD

 ,ELGDWSDUDV





 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUDV





 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUDV5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQ
SDUDV



 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUW,9&5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQSDUW,,&



 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUW,9%5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQSDUW,,%





&ODLPDQWLWVHOIZKRDUHSDUWLHVWRWKHOHDVLQJFRQWUDFWV 7KHVXJJHVWLRQVHHPVWREHWKDWVLQFH

FDQQRWEHWKHFDVHKHUH,WSRLQWVRXWWKDWLWLVWKH&ODLPDQW¶V$UJHQWLQH6XEVLGLDULHVDQGQRWWKH

WKHRUHWLFDOO\ EH XQGHUVWRRG WR HQFRPSDVV FRQWUDFWXDO FODLPV WKH 5HVSRQGHQW DVVHUWV WKDW WKLV



Dlex specialisZKLFKPXVWSUHYDLORYHUWKHPRUHJHQHUDOWUHDW\SURYLVLRQ 

RUGLQDU\FRQWUDFWFODLPVLQWRWUHDW\FODLPVEHFDXVHWKHFRQWUDFWV¶MXULVGLFWLRQDOFODXVHVFRQVWLWXWH

SUHYLRXV LQYHVWRU6WDWH FDVHV $UJHQWLQD DVVHUWV WKDW WKH XPEUHOOD FODXVH FDQQRW WUDQVIRUP

MXULVGLFWLRQ RI WKH 7ULEXQDO E\ PHDQV RI WKH %,7¶V XPEUHOOD FODXVH  5HO\LQJ XSRQ VHYHUDO

6HFRQGO\$UJHQWLQDDUJXHVWKDWWKH&ODLPDQW¶VFRQWUDFWXDOFODLPVPD\QRWEHEURXJKWZLWKLQWKH

±DUHVXEMHFWWRGLVSXWHUHVROXWLRQQRWEHIRUH,&6,'EXWEHIRUHWKHGRPHVWLF$UJHQWLQHFRXUWV 

OHDVLQJDJUHHPHQWVZLWKLWVFXVWRPHUVZKLFK±DFFRUGLQJWRWKHLUH[SOLFLWIRUXPVHOHFWLRQFODXVHV

DVVHUWVWKDWWKHFODLPVDUHEDVHGXSRQORVVHVDOOHJHGO\VXIIHUHGE\WKH&ODLPDQWXQGHULWVYDULRXV



IRUXPIRUWKH&ODLPDQW¶VFODLPV7KH7ULEXQDOZLOOWKHUHIRUHGHDOZLWKWKHPWRJHWKHU

RQWKHVHWZRSRLQWVDUHYLUWXDOO\LQGLVWLQJXLVKDEOHDVERWKUHODWHWRZKHWKHU,&6,'LVWKHSURSHU

SURYLVLRQVRIVDLGLQVWUXPHQWVDQGWKHDJUHHPHQWVEHWZHHQWKHSDUWLHV´$UJHQWLQD¶VDUJXPHQWV

WRWKHLQVWUXPHQWVLQYRNHGE\&ODLPDQWPXVWEHVXEPLWWHGWRWKH$UJHQWLQHFRXUWVSXUVXDQWWRWKH

MXULVGLFWLRQ´7KHVHFRQGVWDWHV³WKH7ULEXQDOODFNVFRPSHWHQFHEHFDXVHDOOGLVSXWHVUHODWLQJ

IRUPXODWLRQ UHDGV  ³WKH FODLP UHIHUV WR FRQWUDFWXDO PDWWHUV RYHU ZKLFK WKH ,&6,' KDV QR

MXULVGLFWLRQ $UJHQWLQD IRUPXODWHG WKLV REMHFWLRQ XQGHU WZR VHSDUDWH KHDGLQJV  7KH ILUVW



IV.
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)LQDOO\$UJHQWLQDDVVHUWVWKDWWKHUHFDQEHQRMXULVGLFWLRQIRUFODLPVEURXJKWXQGHUWKH

)ROORZLQJ $UJHQWLQD¶V OHDG WKH &ODLPDQW KDV DOVR ELIXUFDWHG LWV VXEPLVVLRQV RQ WKLV

:LWKUHVSHFWWRWKHXPEUHOODFODXVHWKH&ODLPDQWVXJJHVWV$UJHQWLQDKDVFRQIXVHG')6¶

 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQ3RLQW,,

 ,ELGDWSDUD





 ,ELGDWSDUDV



 ,ELGDWSDUD7KH7ULEXQDOQRWHVWKDWWKH&ODLPDQWLQLWVVXEPLVVLRQVGRHVQRWDOZD\VGLVWLQJXLVK
EHWZHHQ LWV RZQ FRQWUDFWXDO ULJKWV DQG WKRVH RI LWV $UJHQWLQH 6XEVLGLDU\  7KH UHOHYDQFH RI VXFK D
GLVWLQFWLRQIRUSXUSRVHVRIWKLVFODLPLVDGGUHVVHGLQSDUW,9%RIWKH$ZDUGEHORZ







 ,ELGDWSDUDVDQG

 ,ELGDWSDUD




 5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQSDUDVDQG



 7KH TXHVWLRQ DV WR ZKHWKHU WKH &ODLPDQW PD\ EULQJ ³LQGLUHFW´ FODLPV RQ EHKDOI RI LWV $UJHQWLQH
VXEVLGLDU\LVDGGUHVVHGVHSDUDWHO\LQWKHQH[WSDUWRIWKHDZDUG





WUHDW\EDVHG FODLPV XQGHU WKLV FODXVH ZLWK WKH XQUHODWHG TXHVWLRQ RI ³SXUHO\ FRQWUDFWXDO´



YLRODWHGVHYHUDO%,7SURYLVLRQV

$UJHQWLQD¶V VRYHUHLJQ LQWHUIHUHQFH ZLWK LWV FRQWUDFW ULJKWV ZKLFK DFFRUGLQJ WR WKH &ODLPDQW

FXVWRPHUV XQGHU WKH OHDVH FRQWUDFWV  5DWKHU LW VHHNV GDPDJHV IURP $UJHQWLQD FDXVHG E\

7KH&ODLPDQWVWUHVVHVWKDWLWGRHVQRWUDLVHDQ\EUHDFKRIFRQWUDFWFODLPVDVEHWZHHQLWVHOIDQGLWV

$UJHQWLQD¶V YLRODWLRQV RI WKH *HUPDQ$UJHQWLQH %,7 DQG DUH VXEMHFW WR ,&6,' MXULVGLFWLRQ´ 

REMHFWLRQLQWR WZR KHDGLQJV  8QGHU WKHILUVW KHDGLQJ LW DVVHUWVWKDWLWV FODLPV DUH ³EDVHG XSRQ



2. Position of the Claimant

LQYHVWPHQWDJUHHPHQWVEHWZHHQ$UJHQWLQDDQGWKH&ODLPDQW 

&ODLPDQW¶V ILQDQFLDO DQG OHDVLQJ FRQWUDFWV ZLWK LWV FXVWRPHUV FDQQRW EH FODVVLILHG DV VSHFLILF

VSHFLILF LQYHVWPHQW DJUHHPHQW H[LVWV LQ WKH SUHVHQW FDVH  $UJHQWLQD SRLQWV RXW WKDW WKH

LQYHVWRUPD\SRWHQWLDOO\EHFRYHUHGE\WKH7UHDW\¶VXPEUHOODFODXVH DQGVWUHVVHVWKDWQRVXFK

DVVHUWV WKDW RQO\ VSHFLILF LQYHVWPHQW DJUHHPHQWV EHWZHHQ WKH +RVW 6WDWH DQG WKH FRQFHUQHG

%,7¶VXPEUHOODFODXVHEHFDXVH$UJHQWLQDKDVPDGHQRVSHFLILFXQGHUWDNLQJVWRWKH&ODLPDQW,W



7ULEXQDO¶VMXULVGLFWLRQ 

FODLPV RQ EHKDOI RI LWV $UJHQWLQH 6XEVLGLDULHV PXVW EH H[FOXGHG IURP WKH SXUYLHZ RI WKH

$UJHQWLQH  LQYHVWRUV PD\ EULQJ FODLPV XQGHU WKH %,7 WKH *HUPDQ &ODLPDQW¶V FRQWUDFWEDVHG

RQO\WKHGLUHFWSDUWLHVWRDFRQWUDFWPD\UHO\XSRQLWVSURYLVLRQVDQGVLQFHRQO\*HUPDQ DQGQRW
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8QGHU D VHFRQG KHDGLQJ WKH &ODLPDQW DVVHUWV WKDW ³WKH GLVSXWH UHVROXWLRQ SURYLVLRQV



 ,ELGDWSDUD



 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQSDUDV

 ,ELGDW3RLQW,,,VHHDOVR&ODLPDQW¶V5HMRLQGHURQ-XULVGLFWLRQ3RLQW,,,





 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQSDUDV

 7KLVDUJXPHQWLVIXUWKHUHODERUDWHGLQWKH&ODLPDQW¶V5HMRLQGHURQ-XULVGLFWLRQ3RLQW,,





 ,ELGDWSDUD



 ,ELGDWSDUD







WKLV TXHVWLRQ DULVHV XQGHU WKH 7UHDW\ WKH &ODLPDQW DUJXHV WKH GLVSXWH UHVROXWLRQ SURYLVLRQV

FRPPLWPHQWV E\ XVLQJ LWV VRYHUHLJQ SRZHUWR DEURJDWH FHUWDLQ RI ')6¶ ULJKWV DOWRJHWKHU  $V

HPSKDVL]HV WKDW WKH TXHVWLRQ EHIRUH WKH 7ULEXQDO LV ZKHWKHU $UJHQWLQD YLRODWHG LWV 7UHDW\

FODLPVDJDLQVW$UJHQWLQDWRWKHGRPHVWLFFRXUWVRI$UJHQWLQD0RUHIXQGDPHQWDOO\WKH&ODLPDQW

QR EDVLV IRU $UJHQWLQD¶V DVVHUWLRQ WKDW WKH &ODLPDQW ZDV FRQWUDFWXDOO\ REOLJDWHG WR VXEPLW LWV

$UJHQWLQDDQGLWVHOIHLWKHUZLWKUHVSHFWWRWKHOHDVLQJFRQWUDFWVRURWKHUZLVH $VVXFKWKHUHLV

FODLPVDJDLQVW$UJHQWLQD´ 7KH&ODLPDQWSRLQWVRXWWKDWWKHUHZDVQHYHUDQ\FRQWUDFWEHWZHHQ

FXVWRPHUV DUH LUUHOHYDQW WR WKH LVVXH RI WKLV7ULEXQDO¶VMXULVGLFWLRQWR GHFLGH ')6¶ WUHDW\EDVHG

FRQWDLQHG LQWKHOHDVHDQGORDQFRQWUDFWVEHWZHHQWKH $UJHQWLQH &RPSDQLHV DQG WKHLU GRPHVWLF



SRVLWLRQ 

LWV PHPRULDOV DQG DVVHUWV WKDW WKH\ DUH LQ DQ\ HYHQW LQDSSRVLWH RU FRQWUDU\ WR $UJHQWLQD¶V

7KH&ODLPDQWDOVRGLVSXWHV$UJHQWLQD¶VLQWHUSUHWDWLRQRIWKHYDULRXVLQYHVWRU6WDWHFDVHVFLWHGLQ

WKHPVHOYHV EXW IURP $UJHQWLQD¶V VRYHUHLJQ DEURJDWLRQ RI ')6¶ ULJKWV XQGHU WKRVH FRQWUDFWV 

7KH &ODLPDQW WKXV DVVHUWV WKDW LWV XPEUHOOD FODXVH FODLP VWHPV QRW IURP WKH OHDVLQJ FRQWUDFWV

³$UJHQWLQD LQ RIILFLDOO\ ZULWWHQ DQG GLVVHPLQDWHG GRFXPHQWV XSRQ ZKLFK ')6
UHOLHG LQ PDNLQJ LWV LQYHVWPHQW XQGHUWRRN DQ REOLJDWLRQ WR LQYHVWRUV WR SHUPLW
FRQWUDFWVWREHZULWWHQDQGHQIRUFHGLQ86GROODUVDQGEDFNHGWKDWSURPLVHZLWK
DUHJXODWRU\DQGOHJDOUHJLPHWKDWHQWUHQFKHGFRQWUDFWULJKWVDQGWKHUXOHRIODZ
WKDW LW SURPLVHG LW ZRXOG EH µLUUHYHUVLEOH¶  ')6 LQYHVWHG DQG PDLQWDLQHG LWV
LQYHVWPHQW LQ UHOLDQFH RQ WKRVH ZULWWHQ UHSUHVHQWDWLRQV DQG WKDW OHJDO UHJLPH
$IWHU IUHHO\ DVVXPLQJ DQG SURFODLPLQJ WKHVH REOLJDWLRQV $UJHQWLQD E\ D
VRYHUHLJQDFWRYHUURGHWKHYHU\ODZVWKDWLWKDGUHSUHVHQWHGZHUHSHUPDQHQWDQG
µLUUHYHUVLEOH¶ DQG XQLODWHUDOO\ DQG IXQGDPHQWDOO\ FKDQJHG WKH WHUPV RI WKH
$UJHQWLQH VXEVLGLDULHV¶ FRQWUDFWV XOWLPDWHO\ GHVWUR\LQJ LQ VLJQLILFDQW PHDVXUH
')6¶LQYHVWPHQW´ 

$UJHQWLQD¶V REMHFWLRQV XQGHU WKLV KHDGLQJ DSSHDU WR EH EDVHG XSRQ D IXQGDPHQWDO

:KDW WKH &ODLPDQW GRHV DOOHJH LV WKDW WKH 5HSXEOLF RI $UJHQWLQD XVHG LWV VRYHUHLJQ

 ,ELG







 (PSKDVLVDGGHG

 &ODLPDQW¶V5HTXHVWIRU$UELWUDWLRQSDUDV



 7KHTXHVWLRQDVWR ZKHWKHUWKH &ODLPDQWDVVKDUHKROGHU PD\ PDNHFODLPV IRUGDPDJHVVXIIHUHGE\
UHDVRQRIWKHDEURJDWLRQRIFRQWUDFWXDOULJKWVKHOGE\LWV$UJHQWLQH6XEVLGLDU\LVDGGUHVVHGLQWKHQH[WSDUW
RIWKLV$ZDUG



 7KHVDPHLVWUXHRIWKHOHDVHDQGORDQFRQWUDFWVEHWZHHQ'&6$UJHQWLQD¶VRZQVXEVLGLDULHVDQGWKHLU
UHVSHFWLYHFXVWRPHUV







FRQFHUQLQJDQLQYHVWPHQWXQGHUWKH7UHDW\«´ 6LQFHWKH&ODLPDQW¶VFODLPVFOHDUO\DULVHRXWRI

DULVH EHWZHHQ D &RQWUDFWLQJ 3DUW\ DQG D QDWLRQDO RU FRPSDQ\ RI WKH RWKHU &RQWUDFWLQJ 3DUW\

GLVSXWHUHVROXWLRQPHFKDQLVPVHWIRUWKLQ$UWLFOHRIWKH%,7ZKLFKDSSOLHVWR³GLVSXWHVZKLFK

5HVSRQGHQW,WDOVREULQJVWKHFODLPVDWOHDVWprima facieZLWKLQWKHSXUYLHZRIWKHLQYHVWRU6WDWH

&RQYHQWLRQ¶VUHTXLUHPHQWWKDW WKH &ODLPDQW PXVW UDLVH D ³OHJDO GLVSXWH´ EHWZHHQ LWVHOIDQG WKH

LQWHUQDWLRQDOREOLJDWLRQVXQGHUWKH%,77KLVEULQJVWKHFODLPVZLWKLQWKHSXUYLHZRIWKH,&6,'

WUHDWPHQW   7KH &ODLPDQW¶V DOOHJDWLRQV LI SURYHQ ZRXOG DPRXQW WR YLRODWLRQV RI $UJHQWLQD¶V

LWV SURYLVLRQV RQ H[SURSULDWLRQ IDLU DQG HTXLWDEOH WUHDWPHQW DQG DUELWUDU\ RU GLVFULPLQDWRU\

LVLQDQ\HYHQWQRWDSDUW\ EXWUDWKHUVHYHUDOSURYLVLRQVRIWKH*HUPDQ$UJHQWLQH%,7LQFOXGLQJ

ULJKWVKHOGE\'&6$UJHQWLQDDQGLWVVXEVLGLDULHVYLRODWHGQRWWKHFRQWUDFWV WRZKLFK$UJHQWLQD

LQYHVWPHQW   7KH &ODLPDQW DVVHUWV WKDW $UJHQWLQD¶V VRYHUHLJQ LQWHUIHUHQFH ZLWK WKH FRQWUDFW

SRZHUV WR VXEVWDQWLDOO\ GLPLQLVK WKH YDOXH RI WKH &ODLPDQW¶V ULJKWV WR UHWXUQV IURP LWV



FRQWUDFWVFDQKDYHQREHDULQJXSRQWKLV7ULEXQDO¶VMXULVGLFWLRQ

'&6 $UJHQWLQD DQG LWV FXVWRPHUV  7KXV WKH IRUXP VHOHFWLRQ FODXVHV RI WKH OHDVH DQG ORDQ

DVVHUW EHIRUH WKLV 7ULEXQDO DQ\ FODLPV DULVLQJ RXW RI DOOHJHG EUHDFKHV RI WKH FRQWUDFWV EHWZHHQ

'&6$UJHQWLQDQRULWVFXVWRPHUVDUHSDUWLHVWRWKLVSURFHHGLQJ0RUHRYHUWKH&ODLPDQWGRHVQRW

WKH &ODLPDQW¶V $UJHQWLQH6XEVLGLDU\ DQG LWV FXVWRPHUV LQUHODWLRQWRWKRVH FRQWUDFWV  1HLWKHU

$UJHQWLQD¶VOHDVHDQGORDQFRQWUDFWVZLWKLWVFXVWRPHUVSHUWDLQRQO\WRGLVSXWHVDULVLQJEHWZHHQ

PLVFRQFHSWLRQ RI WKH &ODLPDQW¶V FDVH  7KH IRUXP VHOHFWLRQ FODXVHV FRQWDLQHG ZLWKLQ '&6



3. Considerations of the Tribunal

FRQWDLQHGLQWKHFRPPHUFLDOFRQWUDFWVEHWZHHQ')6¶$UJHQWLQH6XEVLGLDULHVDQGWKHLUFXVWRPHUV
DUHHQWLUHO\LUUHOHYDQW

DVIROORZV
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PDWWHUV ,QLWVFRXQWHUPHPRULDORQMXULVGLFWLRQWKH&ODLPDQWSRVLWVLWVXPEUHOODFODXVHFODLP
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$VWRWKHSDUWLHV¶DUJXPHQWVZLWKUHVSHFWWRWKH7UHDW\¶VXPEUHOODFODXVH $UWLFOH  RI

,QWKHSUHVHQWPDWWHUWKH&ODLPDQWGRHVQRWDWWHPSWWRHTXDWHDYLRODWLRQRILWV$UJHQWLQH

:LWKUHVSHFWWRWKH7UHDW\LWVHOI$UJHQWLQDDOOHJHVWKDWWKH%,7RQO\DXWKRUL]HVLQGLUHFW

 ,ELGDWSDUD
 ,ELGDWSDUD








Siemens A.G. v. The Argentine Republic ,&6,' &DVH 1R $5% 'HFLVLRQ RQ -XULVGLFWLRQ  $XJ
 >KHUHLQDIWHU³Siemens´@SDUD



 5HVSRQGHQW¶VPHPRULDORQ-XULVGLFWLRQSDUDV

 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUDV



 8QOHVVRWKHUZLVHQRWHGDOO(QJOLVKODQJXDJHTXRWDWLRQVIURPWKH*HUPDQ$UJHQWLQH%,7UHSURGXFHG
LQWKLVDZDUGDUHWDNHQIURPWKHGLVSXWLQJSDUWLHV¶DJUHHG(QJOLVKWUDQVODWLRQRIWKH6SDQLVKDQG*HUPDQ
RULJLQDOWH[WV



 ,ELGDWSDUDV$UWLFOH  RIWKH*HUPDQ$UJHQWLQH%,7LVVHWIRUWKDERYHLQSDUDRIWKLV
DZDUG



 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUDV





WKLV3URWRFROSURYLVLRQGRHVQRWDSSO\ ,WIXUWKHUDVVHUWVWKDWVLQFHWKH%,7GRHVQRWDXWKRUL]H

IDLOHG WR DOOHJH WKDW LWV $UJHQWLQH 6XEVLGLDU\ ZDV DFWXDOO\ H[SURSULDWHG QDWLRQDOL]HG RU VHL]HG

ZDV PDGH KDG EHHQ H[SURSULDWHG RU QDWLRQDOL]HG  ,Q $UJHQWLQD¶V YLHZ VLQFH WKH &ODLPDQW KDV

$UJHQWLQDDVVHUWVWKDWWKLVSURWHFWLRQZRXOGDSSO\RQO\LIWKHFRPSDQ\LQZKLFKWKHLQYHVWPHQW

³$FODLPWRFRPSHQVDWLRQVKDOODOVRH[LVWZKHQDVDUHVXOWRIPHDVXUHVQDPHGLQ
$UWLFOH  UHJDUGLQJ WKH FRPSDQ\ LQ ZKLFK WKH LQYHVWPHQW LV PDGH LW VXIIHUV D
VHULRXVHFRQRPLFKDUP´ 

LQYHVWPHQWVZKLOH$UWLFOHRIWKH3URWRFROVWDWHV

$UWLFOHRIWKH3URWRFRO $UWLFOHRIWKH%,7GHDOVZLWKH[SURSULDWLRQDQGQDWLRQDOL]DWLRQRI

FODLPV E\ VKDUHKROGHUV LQ WKH OLPLWHG FLUFXPVWDQFHV VHW IRUWK LQ $UWLFOH  DV VXSSOHPHQWHG E\



±DOORZVIRU³LQGLUHFW´DFWLRQVE\VKDUHKROGHUV 

EHWZHHQWKH6WDWH3DUWLHVWKHODZRIWKH+RVW6WDWHDQGWKHJHQHUDOSULQFLSOHVRILQWHUQDWLRQDOODZ

DSSOLFDEOHODZPHQWLRQHGLQ$UWLFOH  RIWKH%,7±QDPHO\WKH7UHDW\RWKHUWUHDWLHVLQIRUFH

RQLWVEHKDOI ,QVXSSRUWRIWKLVFRQFOXVLRQ$UJHQWLQDDUJXHVWKDWQRQHRIWKHIRXUVRXUFHVRI

5HVSRQGHQW¶VYLHZWKH&ODLPDQWDVDPHUHVKDUHKROGHULQ'&6$UJHQWLQDFDQQRWFODLPGDPDJHV

H[SOLFLW OHJDO DXWKRUL]DWLRQ ± H[HUFLVH DQ\ ULJKWV RQ EHKDOI RI WKH IRUPHU    7KXV LQ WKH

DQG LWV VKDUHKROGHUV DUH OHJDOO\ GLVWLQFW HQWLWLHV DQG DVVHUWV WKDW WKH ODWWHU FDQQRW ± DEVHQW DQ





$UJHQWLQDDVVHUWVWKDWWKH&ODLPDQWODFNVius standiWREULQJDQ\FODLPVDULVLQJRXWRIWKH

1. Position of the Respondent

B. Second Objection: the Claimant, as Shareholder, Lacks Ius Standi to bring an
indirect claim for damages allegedly suffered by the Argentine Subsidiaries

Daimler v. Argentina
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GDPDJHDOOHJHGO\VXIIHUHGE\LWV$UJHQWLQH6XEVLGLDULHV $UJHQWLQDSRLQWVRXWWKDWDFRPSDQ\





³$W WKLV VWDJH RI WKH SURFHHGLQJV WKH 7ULEXQDO LV QRW UHTXLUHG WR FRQVLGHU ZKHWKHU WKH
FODLPV XQGHU WKH 7UHDW\ PDGH E\ >WKH &ODLPDQW@ DUH FRUUHFW 7KLV LV D PDWWHU IRU WKH
PHULWV7KH7ULEXQDOVLPSO\KDVWREHVDWLVILHGWKDWLIWKH&ODLPDQW¶VDOOHJDWLRQVZRXOG
EHSURYHQFRUUHFWWKHQWKH7ULEXQDOKDVMXULVGLFWLRQWRFRQVLGHUWKHP´

 $VQRWHGE\WKHSiemens WULEXQDO



 6HHDERYHQRWH



 6HHHJSGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan,&6,'&DVH1R
$5% 'HFLVLRQ RQ -XULVGLFWLRQ  $XJ   >KHUHLQDIWHU ³SGS v. Pakistan´@ Salini Construttori
S.p.A. and Italsttade S.p.A. v. The Hashemite Kingdom of Jordan,&6,'&DVH1R$5%'HFLVLRQRQ
-XULVGLFWLRQ 1RY >KHUHLQDIWHU³Salini´@DQGJoy Mining Machinery Limited v. The Arab Republic
of Egypt,&6,'&DVH1R$5%'HFLVLRQRQ-XULVGLFWLRQ $XJXVW 



 $UWLFOH    RI WKH *HUPDQ$UJHQWLQH %,7 SURYLGHV WKDW ³>H@DFK &RQWUDFWLQJ 3DUW\ VKDOO IXOILOO DQ\
RWKHU REOLJDWLRQ LW KDV DVVXPHG ZLWK UHJDUG WR LQYHVWPHQWV LQ LWV WHUULWRU\ E\ LQYHVWRUV RI WKH RWKHU
&RQWUDFWLQJ3DUW\´





EDVHGXSRQWKH%,7¶VXPEUHOODFODXVHWKHUHIRUHDOVRIDOOWREHUHMHFWHG

&ODLPDQW¶VRWKHUFODLPVDULVHVGLUHFWO\XQGHUWKH7UHDW\ $UJHQWLQD¶VMXULVGLFWLRQDOREMHFWLRQV

MXULVGLFWLRQ  :KDW PDWWHUV IRU SUHVHQW SXUSRVHV LV WKDW WKH XPEUHOOD FODXVH FODLP DV ZLWK WKH

PHULWV RI WKH FDVH  7KH\ QHHG QRW EH GHFLGHG IRU SXUSRVHV RI GHWHUPLQLQJ WKH 7ULEXQDO¶V

$UWLFOH  DQGZKHWKHU$UJHQWLQDYLRODWHGWKRVHREOLJDWLRQVRQWKHIDFWVDUHTXHVWLRQVIRUWKH

LQYHVWPHQWXQGHU$UWLFOH  RIWKH%,7 7KHSUHFLVHVFRSHRI$UJHQWLQD¶VREOLJDWLRQVXQGHU

OHJDO DQG UHJXODWRU\ IUDPHZRUN DVVXPHG DGGLWLRQDO REOLJDWLRQV WRZDUG WKH &ODLPDQW¶V

&ODLPDQW DOOHJHV WKDW $UJHQWLQD LQ PDNLQJ FHUWDLQ UHSUHVHQWDWLRQV UHJDUGLQJ WKH VWDELOLW\ RI LWV

6XEVLGLDULHV¶ FXVWRPHU FRQWUDFWV ZLWK D YLRODWLRQ RI WKH 7UHDW\¶V XPEUHOOD FODXVH  ,QVWHDG WKH



YLRODWLRQVRIWKHFRQWUDFWXDODJUHHPHQW7KDWTXHVWLRQVLPSO\GRHVQRWDULVHKHUH

³RXVW´ WKH MXULVGLFWLRQ RI D %,7EDVHG DUELWUDO WULEXQDO ZLWK UHVSHFW WR FODLPV FRQFHUQLQJ

SUHVHQFHRIDIRUXPVHOHFWLRQFODXVHZLWKLQDVSHFLILFLQYHVWPHQWRUFRQFHVVLRQDJUHHPHQWFRXOG

FDVH IURP RWKHU LQYHVWRU6WDWH FDVHV LQ ZKLFK WULEXQDOV KDYH KDG WR JUDSSOH ZLWK ZKHWKHU WKH

LQYHVWPHQW  7KLV DEVHQFH RI D FRQWUDFW EHWZHHQ WKH GLVSXWLQJ SDUWLHV GLVWLQJXLVKHV WKH SUHVHQW

VSHFLILF FRQWUDFWXDO DJUHHPHQW EHWZHHQ WKH &ODLPDQW DQG WKH 5HVSRQGHQW LQ UHVSHFW RI WKH

WKH %,7   WKH 7ULEXQDO QRWHV WKDW WKHUH H[LVWV LQ WKLV FDVH QR LQYHVWPHQW DJUHHPHQW RU RWKHU



FODXVHVPXVWEHUHMHFWHG

WKH7UHDW\DQGQRWWKHFRQWUDFWV$UJHQWLQD¶VREMHFWLRQVFRQFHUQLQJWKHFRQWUDFWV¶IRUXPVHOHFWLRQ
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$UJHQWLQD QH[W DUJXHV WKDW GHULYDWLYH RU LQGLUHFW DFWLRQV DUH QRW SHUPLWWHG XQGHU

&RQFHUQLQJ LQWHUQDWLRQDO ODZ $UJHQWLQD UDLVHV WKUHH VHSDUDWH SRLQWV LQ LWV PHPRULDO RQ

 ,ELGDWSDUD





 Barcelona Traction, Light and Power Company, Limited-XGJPHQW,&-5HSRUWVSDWS
SDUD





 ,ELGDWSDUD

 ,ELGDWSDUD





 ,ELGDWSDUD

 ,ELGDWSDUDV





 ,ELG

 ,ELGDWSDUD





 ,ELGDWSDUD





Barcelona Traction GHDOW ZLWK D FDVH RI GLSORPDWLF SURWHFWLRQ ZKHUHDV WKH SUHVHQW SURFHHGLQJV

ULJKWV XQGHU LQWHUQDWLRQDO ODZ LV DSSOLFDEOH WR WKH SUHVHQW FDVH QRWZLWKVWDQGLQJ WKH IDFW WKDW

UHVXOWRIWKHVLWXDWLRQRIWKHFRPSDQ\´ $UJHQWLQDDVVHUWVWKDWWKLVIRUPXODWLRQRIVKDUHKROGHUV¶

RIWKHVKDUHKROGHU¶VULJKWVDQGGLIILFXOWLHVRUILQDQFLDOORVVHVWRZKLFKKHPD\EHH[SRVHGDVWKH

Barcelona Traction ZKLFKKHOGWKDW³DGLVWLQFWLRQPXVWEHGUDZQEHWZHHQDGLUHFWLQIULQJHPHQW

VSHFLILFULJKWV´DVVKDUHKROGHUV7KH5HVSRQGHQWTXRWHVH[WHQVLYHO\IURPWKH,&-GHFLVLRQLQ

VKDUHKROGHUV ,QVWHDG$UJHQWLQDVXEPLWVFODLPDQWV³FDQRQO\FODLPIRUGLUHFWGDPDJHVWRWKHLU

MXULVGLFWLRQ)LUVWLWDVVHUWVWKDWJHQHUDOLQWHUQDWLRQDOODZGRHVQRWDOORZIRULQGLUHFWDFWLRQVE\



FRQFOXGHVWKDWLWVFODLPVDUHWKHUHIRUHLQDGPLVVLEOHXQGHU$UJHQWLQHODZ 



WKDWWKH&ODLPDQWKDVQRWDWWHPSWHGWRH[HUFLVHHLWKHURIWKHVHWZRW\SHVRIVKDUHKROGHUULJKWVDQG

LQGLYLGXDO DFWLRQV IRU DOOHJHG GLUHFW GDPDJH WR WKH VKDUHKROGHU¶V SURSHUW\    $UJHQWLQD QRWHV

FRUSRUDWH DFWLRQV FODLPLQJ GDPDJHV DOOHJHGO\ FDXVHG WR WKH FRPSDQ\ E\ LWV PDQDJHUV  DQG  

RI WKH FRPSDQ\¶V ULJKWV  7KH ODZ OLPLWV VKDUHKROGHUV WR WZR GLVFUHWH W\SHV RI UHPHGLHV   

8QGHUWKLVODZRQO\WKH$UJHQWLQH6XEVLGLDU\±WKURXJKLWVPDQDJHPHQW±PD\H[HUFLVHGHIHQVH

$UJHQWLQHFRPSDQ\ LV JRYHUQHGE\ WKH $UJHQWLQH &RPPHUFLDO &RPSDQLHV /DZ 1R  

$UJHQWLQH ODZ   ,W DVVHUWV WKDWWKH &ODLPDQW¶V $UJHQWLQH 6XEVLGLDU\ JLYHQ LWV VWDWXV DV D ORFDO



QHFHVVDULO\IDOORXWVLGHRIWKH7ULEXQDO¶VMXULVGLFWLRQ 



LQGLUHFW FODLPV LQ DQ\ VLWXDWLRQ RXWVLGH RI $UWLFOH  DOO RI WKH &ODLPDQW¶V RWKHU FODLPV PXVW
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$UJHQWLQD¶VVHFRQGFRQWHQWLRQXQGHUWKH³LQWHUQDWLRQDOODZ´KHDGLQJLVWKDW³WKH,&6,'

7KLUGO\ $UJHQWLQD VXEPLWV WKDW LQ ³FRQYHQWLRQDO LQWHUQDWLRQDO ODZ LQGLUHFW FODLPV DUH

 ,ELG
 ,ELG
 ,ELGDW,9'E 





 ,ELG
 ,ELGDWSDUD
 ,ELG







 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUD





 ,ELG DW SDUD  FLWLQJ &+5,6723+ + 6&+5(8(5 7+( ,&6,' &219(17,21 $ &200(17$5<
&DPEULGJH8QLYHUVLW\3UHVV S LQWHUQDOUHIHUHQFHVRPLWWHG 7KH7ULEXQDOQRWHVKRZHYHUWKDW
WKH5HVSRQGHQWDSSHDUVWRKDYHWDNHQWKLVTXRWHRXWRIFRQWH[W,QIDFW3URIHVVRU6FKUHXHUVWDWHVWKDWWKLV
VXJJHVWLRQZDVGLVFDUGHGRQO\EHFDXVH³WKLVZRXOGQRWEHIHDVLEOHZKHUHVKDUHVDUHZLGHO\VFDWWHUHGDQG
WKHLURZQHUVDUHLQVXIILFLHQWO\RUJDQL]HG´3URIHVVRU6FKUHXHUZDVQRQHWKHOHVVXQHTXLYRFDOLQVWDWLQJWKDW
$UWLFOH  E ZDVLQFOXGHGEHFDXVHD PDMRULW\RIWKHGHOHJDWHV ZKRSDUWLFLSDWHGLQWKHGUDIWLQJRIWKH
&RQYHQWLRQ ³IRXQG WKDW LW ZRXOG EH XQZLVH WR H[FOXGH ORFDOO\ LQFRUSRUDWHG EXW IRUHLJQ FRQWUROOHG
FRPSDQLHV´  &+5,6723+ + 6&+5(8(5 7+( ,&6,' &219(17,21  $ &200(17$5< G (G &DPEULGJH
8QLYHULVW\ 3UHVV   ZLWK /RUHWWD 0DOLQWRSSL $XJXVW 5HLQLVFK DQG $QWKRQ\ 6LQFODLU >KHUHLQDIWHU
³6&+5(8(5±´@S LQWHUQDOUHIHUHQFHVRPLWWHG 



 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUD





H[SUHVVO\ SURYLGH IRULQGLUHFW DFWLRQV   $UJHQWLQDVWUHVVHV WKDW WKH *HUPDQ$UJHQWLQH %,7 E\

1$)7$WKH86&KLOH%LODWHUDO)UHH7UDGH$JUHHPHQWDQGWKH860RGHO%,7DOORIZKLFK

H[FHSWLRQDO DQG PXVW EH H[SUHVVO\ SURYLGHG IRU ZKLFK LV QRWWKH FDVH KHUH´   ,W SRLQWV WRWKH



VXFKDJUHHPHQWH[LVWVLQWKLVFDVH 

DQDWLRQDORIDQRWKHU&RQWUDFWLQJ6WDWHE\DJUHHPHQWRIWKH3DUWLHV ,WDVVHUWVKRZHYHUWKDWQR

FRPSDQ\KDYLQJWKHQDWLRQDOLW\RIWKH+RVW6WDWHEXWVXEMHFWWRIRUHLJQFRQWUROPD\EHWUHDWHGDV

$UJHQWLQDQRWHVWKDW$UWLFOH  E RIWKH&RQYHQWLRQLQVWHDGSURYLGHVIRUWKHSRVVLELOLW\WKDWD

QRW WR WKH ORFDOO\ LQFRUSRUDWHG FRPSDQ\ EXW GLUHFWO\ WR LWV IRUHLJQ RZQHUV ZDV GLVFDUGHG´

FRQQHFWLRQZLWK$UWLFOH  E WKDWD³VXJJHVWHGVROXWLRQWRJLYHDFFHVVWRGLVSXWHVHWWOHPHQW

&RQYHQWLRQ¶V GUDIWLQJ KLVWRU\ DV VXPPDUL]HG E\ 3URIHVVRU 6FKUHXHU ZKR UHPDUNHG LQ

&RQYHQWLRQ GRHV QRW DOORZ LQGLUHFW RU GHULYDWLYH FODLPV´  7KH 5HVSRQGHQW SRLQWV WR WKH



³WKHGLIIHUHQFHEHWZHHQGLSORPDWLFSURWHFWLRQDQGWKHSURWHFWLRQDIIRUGHGE\WKH
,&6,' &RQYHQWLRQ LV UHODWHG WR ZKR ILOHV WKH DFWLRQ WKH 6WDWH RI ZKLFK WKH
DIIHFWHGSDUW\LVDQDWLRQDOLQWKHILUVWFDVHDQGWKHDIIHFWHGSDUW\GLUHFWO\LQWKH
VHFRQGFDVH+RZHYHUWKLVLVQRWUHODWHGWRZKDWULJKWVFDQEHFODLPHG´ 

VSHFLILFWRWKHFDVHRIGLSORPDWLFSURWHFWLRQ ,Q$UJHQWLQD¶VYLHZ

DULVH XQGHU WKH ,&6,' &RQYHQWLRQ DQG %,7   ,W DUJXHV WKDW WKH ,&-¶V FRQFOXVLRQV ZHUH QRW
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LQGLUHFW FODLPV DUH LQ $UJHQWLQD¶V YLHZ SUHFOXGHG XQGHU WKH %,7 WKH &ODLPDQW ODFNV ius

ZKLFK WKH &ODLPDQW KDV LQYRNHG IRU RWKHU SXUSRVHV E\ PHDQV RI WKH *HUPDQ$UJHQWLQH %,7¶V

RI WKH VKDUH WUDQVIHUV SRLQWHG RXW DERYH   8QIRUWXQDWHO\ WKH 5HVSRQGHQW¶V LQWHQGHG PHDQLQJ

QRW VXIILFLHQWO\ SURYHQ LWV DOOHJHG LQYHVWRU VWDWXV QRU ZKDW SUHFLVHO\ FRQVWLWXWHV LWV DOOHJHG

GXULQJWKHKHDULQJVDQGLQWKHLUSRVWKHDULQJVXEPLVVLRQV$VVXFKWKH7ULEXQDOZLOODGGUHVVWKLV
REMHFWLRQVHSDUDWHO\EHORZ

FKDQJHGQDPHVVHYHUDOWLPHVGXULQJWKDWSHULRG$UJHQWLQDSDUWLFXODUO\QRWHVWKDWWKH&ODLPDQW

HQWHUHG LQWR D SXUFKDVH DQG VDOH DJUHHPHQW RQ  -XQH  E\ ZKLFK WKH &ODLPDQW VROG WKH





 ,ELGDWSDUD

 ,ELGDWSDUD

 5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQSDUD

 ,ELGDWSDUD

 ,ELGDWSDUD













 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQ3DUW,9'



 ,ELGDWSDUDV



 5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQSDUDV









 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQSRLQW,9

 5HVSRQGHQW¶V5HMRLQGHURQWKH0HULWVSDUDV

 ,ELGDWSDUD




 7KLV VHHPV WR EH WKH LPSOLFDWLRQ RI SDUDV  RI WKH 5HVSRQGHQW¶V 5HSO\ 0HPRULDO RQ
-XULVGLFWLRQ


 ,ELG DW SDUD   $UJHQWLQD GLG QRW GRFXPHQW LWV VRXUFH IRU WKLV DVVHUWLRQ  6HFWLRQ 9 RI WKH
5HVSRQGHQW¶V5HMRLQGHURQWKH0HULWVKRZHYHULQGLFDWHVWKDWWKH$UJHQWLQHVXEVLGLDU\DOOHJHGO\KDUPHG
E\ $UJHQWLQD¶V VRYHUHLJQ PHDVXUHV '&6$ 6$  DQG WKH $UJHQWLQH VXEVLGLDU\ WR ZKLFK WKH SDUHQW
FRPSDQ\WUDQVIHUUHGWKDWVXEVLGLDU\¶VVKDUHVLQ '&$UJ6$ DUHWZRVHSDUDWHFRPSDQLHV

'&6 $UJHQWLQD DQG WKURXJK WKDW FRPSDQ\ LW LQGLUHFWO\ RZQHG  RI WKH VXEVLGLDULHV '&&)

 ,ELGDWSDUD





7KH&ODLPDQWFRXQWHUVWKDWLWKDVVWDQGLQJXQGHUZHOOHVWDEOLVKHGODZWRDVVHUWFODLPVIRU
KDUPGRQHWRLWV$UJHQWLQH6XEVLGLDULHV,WEHJLQVE\QRWLQJWKDWLWZDVWKHVROHVKDUHKROGHURI



7KHQLQ$UJHQWLQDDOOHJHVWKHSDUHQWFRPSDQ\WUDQVIHUUHGWKHHQWLUHVKDUHKROGLQJLQWKH


UHMRLQGHURQWKHPHULWV7KLVKDVOHGWKHGLVSXWLQJSDUWLHVWRDGGUHVVWKHTXHVWLRQRIRZQHUVKLS

WKH DIIHFWHG $UJHQWLQH 6XEVLGLDU\ FKDQJHG KDQGV DQG WKH FRPSDQLHV KROGLQJ WKRVH VKDUHV

2. Position of the Claimant

DFWXDOO\RZQWKHFODLPVEHIRUHWKH7ULEXQDOGRHVHPHUJHFOHDUO\KRZHYHULQWKH5HVSRQGHQW¶V

&ODLPDQW¶VEDODQFHVKHHWVIRUWKH\HDUV$UJHQWLQDSRLQWVRXWWKDWWKHVKDUHKROGLQJVLQ

HQWLUHW\RILWVVKDUHVLQWKH$UJHQWLQH6XEVLGLDU\WRLWVSDUHQWFRPSDQ\'DLPOHU&KU\VOHU$* 

GRHV QRW DSSHDU FOHDUO\ IURP LWV UHSO\ PHPRULDO  7KH DVVHUWLRQ WKDW WKH &ODLPDQW GRHV QRW

TXDOLI\LQJ LQYHVWPHQW XQGHU WKH %,7   $IWHU VXUYH\LQJ WKH LQIRUPDWLRQ FRQWDLQHG LQ WKH



EHFDXVHLWGRHVQRWLWVHOIRZQWKHFODLPVZKLFKLWLVQRZDVVHUWLQJEHIRUHWKH7ULEXQDO E\UHDVRQ

DUJXPHQWVFRQFHUQLQJius standiE\UDLVLQJDIDFWXDOFKDOOHQJH,WVXEPLWVWKDWWKH&ODLPDQWKDV



SDUHQWKHWLFDO  RU LW UDLVHV D VHSDUDWH REMHFWLRQ WR WKH HIIHFW WKDW WKH &ODLPDQW ODFNV ius standi

5HVSRQGHQW¶V REMHFWLRQ WR WKH LQGLUHFW QDWXUH RI WKH LQYHVWPHQW DV VXJJHVWHG E\ WKH

)LQDOO\LQLWVUHSO\PHPRULDORQMXULVGLFWLRQ$UJHQWLQDDGGV\HWDQRWKHUGLPHQVLRQWRLWV

&ODLPDQW¶VODFNRIius standi FDQQRWEHFXUHGE\UHIHUHQFHWRWKH&KLOH$UJHQWLQD%,7 

7KHUH DUH WZR SRVVLEOH ZD\V RI UHDGLQJ WKLV ODWWHU DVVHUWLRQ  (LWKHU LW UHLWHUDWHV WKH

GLUHFWO\DVWKH%,7DSSOLFDEOHWRWKLVFDVHUHTXLUHV ´

 DV HYLGHQFH WKDW WKH IRUPHU WUHDW\ GLG QRW LQWHQG WR DOORZ LQGLUHFW FODLPV HYHQ LQ WKH OLPLWHG


LQYHVWPHQWLQ$UJHQWLQDLWVFODLP³UHIHUVWRLQYHVWPHQWVWKDWGRQRWEHORQJWKHUHWR DWOHDVWQRW

&KLOHDQ%,7¶VIDLOXUHWRLQFOXGHDSURYLVLRQVLPLODUWRWKDWRIWKH*HUPDQ%,7¶V3URWRFRO$UWLFOH

FLUFXPVWDQFHV HQYLVDJHG E\ WKH ODWWHU WUHDW\   7KH 5HVSRQGHQW WKHUHIRUH DUJXHV WKDW WKH

standi 6HFRQG$UJHQWLQDUHPDUNVFU\SWLFDOO\WKDWHYHQLIWKH&ODLPDQWGLGKDYHDSURWHFWHG

PRVWIDYRUHGQDWLRQ FODXVH DOVR GRHV QRW DOORZ IRU LQGLUHFW FODLPV   $UJHQWLQD FLWHV WKH



VKDUHKROGLQJ LQ WKH DIIHFWHG $UJHQWLQH 6XEVLGLDU\ LV DW PRVW DQ LQGLUHFW LQYHVWPHQW  6LQFH

  RIWKH%,7$UJHQWLQDWKHQDGGVDIXUWKHUDUJXPHQW,WDVVHUWVWKDWWKH&KLOH$UJHQWLQD%,7



)LUVW $UJHQWLQD VHHPV WR VXJJHVW WKDW WKHVH VKDUH WUDQVIHUV GHPRQVWUDWH WKDW WKH &ODLPDQW¶V

UDLVLQJ WKHVH SRLQWV  7KH 5HVSRQGHQW DSSHDUV WR GUDZ WZR FRQFOXVLRQV IURP WKLV VHW RI IDFWV

$UJHQWLQD¶V UHSO\ PHPRULDO RQ MXULVGLFWLRQ GRHV QRW ZHOO H[SODLQ LWV PRWLYDWLRQ IRU

+DYLQJWKXVDGGUHVVHGZKDWLWFRQVLGHUVWREHWKHDSSOLFDEOHERGLHVRIODZXQGHU$UWLFOH

ZKDWLWLGHQWLILHVDVDJHQHUDOSUHVXPSWLRQDJDLQVWWKHDGPLVVLELOLW\RILQGLUHFWDFWLRQV



SDUHQWFRPSDQ\ 

VXLWVE\VKDUHKROGHUV ,WGRHVVRLQRUGHUWRXQGHUVFRUHWKHLPSRUWDQWSROLF\UHDVRQVXQGHUO\LQJ

$UJHQWLQH 6XEVLGLDU\ WR 'DLPOHU&KU\VOHU $UJHQWLQD ± D VHSDUDWH $UJHQWLQH VXEVLGLDU\ RI WKH

LWVUHSO\PHPRULDORQMXULVGLFWLRQDGGLQJDOVRDGLVFXVVLRQRIWKH86IHGHUDOODZRQGHULYDWLYH
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FRQWUDVWFRQWDLQVQRVXFKVSHFLDOSURYLVLRQ $UJHQWLQDH[SDQGVXSRQWKLVOLQHRIDUJXPHQWLQ



Daimler v. Argentina
,&6,'&DVH1R$5%

525

$V D SUHOLPLQDU\ PDWWHU WKH &ODLPDQW VXEPLWV WKDW $UJHQWLQD KDV UDLVHG WKLV VDPH

 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQSDUD






 ,ELG DW SDUD  FLWLQJ Lanco International Inc. v. The Argentine Republic ,&6,' &DVH 1R
$5%'HFLVLRQRQ-XULVGLFWLRQ 'HFHPEHU SDUDVCMS Gas Transmission Company v.
The Argentine Republic,&6,'&DVH1R$5%'HFLVLRQRQ-XULVGLFWLRQ -XO\ >KHUHLQDIWHU
³CMS – Jurisdiction´@ SDUDV   CMS Gas Transmission Company v. The Argentine Republic
,&6,' &DVH 1R $5% 'HFLVLRQ RQ $QQXOPHQW  6HSWHPEHU   >KHUHLQDIWHU ³CMS –
Annulment´@SDUDVAzurix Corp. v. The Argentine Republic,&6,'&DVH1R$5%'HFLVLRQ
RQ -XULVGLFWLRQ  'HFHPEHU   SDUD  Enron Corporation and Ponderosa Assets, L.P. v. The
Argentine Republic ,&6,' &DVH 1R $5% 'HFLVLRQ RQ -XULVGLFWLRQ  -DQXDU\   SDUD 
Enron Corporation and Ponderosa Assets, L.P. v. The Argentine Republic ,&6,' &DVH 1R $5%
'HFLVLRQRQ-XULVGLFWLRQ $QFLOODU\&ODLP  $XJXVW SDUDVSiemensDERYHQRWHDW
SDUDV  AES Corporation v. The Argentine Republic ,&6,' &DVH 1R $5% 'HFLVLRQ RQ
-XULVGLFWLRQ  $SULO   >KHUHLQDIWHU ³AES´@ SDUDV  Sempra Energy International v. The
Argentine Republic ,&6,' &DVH 1R $5% 'HFLVLRQ RQ -XULVGLFWLRQ  0D\   SDUDV 
Camuzzi International S.A. v. The Argentine Republic,&6,'&DVH1R$5%'HFLVLRQRQ-XULVGLFWLRQ
 0D\   >KHUHLQDIWHU ³Camuzzi 1´@ SDUDV  Camuzzi International S.A. v. The Argentine
Republic,&6,'&DVH1R$5%'HFLVLRQRQ-XULVGLFWLRQ -XQH >KHUHLQDIWHU³Camuzzi 2´@
SDUDVLG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc. v. The Argentine
Republic,&6,'&DVH1R$5%'HFLVLRQRQ-XULVGLFWLRQ $SULO SDUDVContinental
Casualty Company v. The Argentine Republic ,&6,' &DVH 1R $5% 'HFLVLRQ RQ -XULVGLFWLRQ 
)HEUXDU\   SDUDV  Gas Natural v. The Argentine Republic ,&6,' &DVH 1R $5%
'HFLVLRQ RI WKH 7ULEXQDO RQ 3UHOLPLQDU\ 4XHVWLRQV RQ -XULVGLFWLRQ  -XQH   >KHUHLQDIWHU ³Gas
Natural´@ SDUDV  National Grid PLC v. The Argentine Republic 81&,75$/ 'HFLVLRQ RQ
-XULVGLFWLRQ -XQH >KHUHLQDIWHU³National Grid´@SDUDVPan American Energy LLC and
BP Argentina Exploration Company v. The Argentine Republic ,&6,' &DVH 1R $5% DQG BP
American Production Company et al v. The Argentine Republic ,&6,' &DVH 1R $5% MRLQWO\
GHFLGHG  'HFLVLRQ RQ 3UHOLPLQDU\ 2EMHFWLRQV  -XO\   SDUDV  Suez, Sociedad General de
Aguas de Barcelona S.A., and InterAguas Servicios Integrales del Agua S.A. v. The Argentine Republic
,&6,'&DVH1R$5%'HFLVLRQRQ-XULVGLFWLRQ 0D\ >KHUHLQDIWHU³InterAguas´@SDUDV
Suez, Sociedad de Aguas de Barcelona S.A., and Vivendi S.A. v. The Argentine Republic,&6,'&DVH
1R$5%DQGAWG Group Limited v. The Argentine Republic 81&,75$/5XOHV  MRLQWO\GHFLGHG 
'HFLVLRQ RQ -XULVGLFWLRQ  $XJ   >KHUHLQDIWHU FROOHFWLYHO\ ³AWG´@ SDUDV  Total S.A. v. The
Argentine Republic,&6,'&DVH1R$5%'HFLVLRQRQ2EMHFWLRQVWR-XULVGLFWLRQ $XJXVW 
SDUDV  Metalpar S.A. and Buen Aire S.A. v. The Argentine Republic ,&6,' &DVH 1R $5%
'HFLVLRQ RQ -XULVGLFWLRQ  $SULO   SDUDV  El Paso Energy International Company v. The
Argentine Republic,&6,'&DVH1R$5%'HFLVLRQRQ-XULVGLFWLRQ $SULO SDUDV
DQGCompañia del Aguas del Aconquija S.A. and Vivendi Universal S.A. v. The Argentine Republic,&6,'
&DVH1R$5%'HFLVLRQRQ-XULVGLFWLRQ 1RYHPEHU >KHUHLQDIWHUVivendi II±-XULVGLFWLRQ@
SDUDV1RWHWKDWZKLOHWKH&ODLPDQWVSHFLILFDOO\FLWHGWRHDFKRIWKHVHFDVHVWKH7ULEXQDOKDV
LQVRPHLQVWDQFHVDOWHUHGWKHFLWDWLRQIRUPDWVDQGSDUDJUDSKUHIHUHQFHVERWKWRFODULI\WKHFLWDWLRQVDQGWR
PRUHSUHFLVHO\LGHQWLI\ZKDWWKH7ULEXQDOFRQVLGHUVWREHWKHUHOHYDQWSDVVDJHV7KH&ODLPDQWDOVRDSSHDUV



 ,ELGDWSDUD7KH7ULEXQDOQRWHVKRZHYHUWKDWDFFRUGLQJWRWKHGRFXPHQWVILOHGE\WKH&ODLPDQWV
')6 RZQHG  RI HDFK RI WKH WKUHH $UJHQWLQH 6XEVLGLDULHV ZLWK WKH RWKHU  EHORQJLQJ WR D 0U
0DFDUHQKDV&ODLPDQW¶V([KLELW





HDFK WLPH ZLWKRXW VXFFHVV´   ,W DOVR KLJKOLJKWV VHYHQ RWKHU LQYHVWPHQW FDVHV QRW LQYROYLQJ

REMHFWLRQFRQFHUQLQJLQGLUHFWRZQHUVKLS³LQVRPHRWKHULQWHUQDWLRQDOLQYHVWPHQWDUELWUDWLRQV



IRUKDUPVGRQHWRWKRVHFRPSDQLHV 



DQG'&/$ 7KH&ODLPDQWDVVHUWVWKDWWKLVRZQHUVKLSSRVLWLRQJLYHVLWVWDQGLQJWREULQJFODLPV
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7KH &ODLPDQW WKHQ SURFHHGV WR UDLVH WKUHH PDLQ SRLQWV LQ VXSSRUW RI LWV ULJKW WR EULQJ

:LWKUHVSHFWWR$UJHQWLQD¶VUHOLDQFHXSRQBarcelona TractionWKH&ODLPDQWVXEPLWVWKDW

 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQ3RLQW,9$
 ,ELGDWSDUD
 ,ELGDWSDUDVHHDOVRSiemens DERYHQRWHDWSDUD
 ,ELGDWSDUDTXRWLQJSiemensDERYHQRWHDWSDUD
 ,ELGDWSDUD









 ,ELGDWSDUD






 &ODLPDQW¶V &RXQWHU0HPRULDO RQ -XULVGLFWLRQ DW SDUD  FLWLQJ  Asian Agricultural Products Ltd
(AAPL) v. Republic of Sri Lanka ,&6,' &DVH 1R $5% )LQDO $ZDUG  -XQH   >KHUHLQDIWHU
AAPL v. Sri Lanka@ American Manufacturing and Trading, Inc. v. Republic of Zaire ,&6,' &DVH 1R
$5%$ZDUG )HEUXDU\ Antoine Goetz et consorts c. République du Burundi,&6,'&DVH
1R$5%$ZDUG )HEUXDU\ Alex Genin and others v. Republic of Estonia,&6,'&DVH1R
$5% $ZDUG  -XQH   CME Czech Republic B.V. v. Czech Republic 81&,75$/ 3DUWLDO
$ZDUG  6HSWHPEHU   GAMI Investments Inc. v. the Government of the United Mexican States
81&,75$/1$)7$ )LQDO $ZDUG  1RYHPEHU   DQG Maffezini v. Spain ,&6,' &DVH 1R
$5%'HFLVLRQRQ-XULVGLFWLRQ -DQ >KHUHLQDIWHU³Maffezini´@

WRKDYHFLWHGWRRQHDGGLWLRQDODZDUGLQHUURUDVWKHSDVVDJHFLWHGGHDOVZLWKWKHFDOFXODWLRQRILQWHUHVWDQG
QRWWKHTXHVWLRQRIIRUHLJQVKDUHKROGHUV¶ULJKWVXQGHUWKH,&6,'&RQYHQWLRQRU%,7V



WKLVUHOLDQFHLVHQWLUHO\PLVSODFHG,WDUJXHVWKDWWKHUHDVRQLQJRIBarcelona TractionDSSOLHV



WKDWVXFKFODLPVDUHQRWSHUPLWWHGXQGHURWKHUSURYLVLRQVRIWKH7UHDW\¶´

IRULQGLUHFWFODLPVLQ$UWLFOHDQGWKHFRUUHVSRQGLQJSURYLVLRQRIWKH3URWRFRODUHDQLQGLFDWLRQ

$JDLQTXRWLQJSiemensWKH&ODLPDQWVWDWHV³WKHUHLVµQRPHULWLQWKHDOOHJDWLRQWKDWWKHSURYLVLRQ

DOVRGLVSXWHV$UJHQWLQD¶VDVVHUWLRQVFRQFHUQLQJ$UWLFOHRIWKH3URWRFRODG$UWLFOHRIWKH%,7

GLUHFWRULQGLUHFWLQYHVWPHQWVDQGWKHUHIRUHGRQRWH[FOXGHLQGLUHFWLQYHVWPHQWV7KH&ODLPDQW

*HUPDQ$UJHQWLQH%,7¶VUHIHUHQFHVWR³LQYHVWRU´DQG³LQYHVWPHQW´PDNHQRH[SOLFLWUHIHUHQFHWR

TXHVWLRQ ,WSRLQWVSDUWLFXODUO\WRWKHSiemensWULEXQDO¶VDQDO\VLV7KDWWULEXQDOIRXQGWKDWWKH

HQFRPSDVVHV LQGLUHFW FODLPV DQG WKH %,7 QRZKHUH UHTXLUHV GLUHFW RZQHUVKLS RI WKH DVVHWV LQ

%,7 SHUPLWV LQGLUHFW FODLPV   ,W DUJXHV WKDW WKH %,7¶V EURDG GHILQLWLRQ RI LQYHVWPHQW

FODLPVIRUKDUPGRQHWRLWV$UJHQWLQH6XEVLGLDULHV)LUVWLWVXEPLWVWKDWWKHFOHDUODQJXDJHRIWKH



LQYHVWRUV³UHJDUGOHVVRIZKHWKHUWKH\DUHPDMRULW\RUPLQRULW\VKDUHKROGHUV´ 

$UJHQWLQH %,7 DV ZHOO DV YLUWXDOO\ DOO RWKHU %,7V JLYH FRUSRUDWH VKDUHKROGHUV WKH VWDWXV RI

&ODLPDQW FLWHV WKHVH GHFLVLRQV DV HYLGHQFH WKDW ERWK WKH ,&6,' &RQYHQWLRQ DQG WKH *HUPDQ

$UJHQWLQD LQ ZKLFK LW DVVHUWV WKDW LQYHVWPHQW WULEXQDOV KDYH DOORZHG LQGLUHFW FODLPV   7KH



Daimler v. Argentina
,&6,'&DVH1R$5%

526

7KLUGO\WKH&ODLPDQWGHQLHVWKDW$UJHQWLQHODZLVUHOHYDQWWRDGHWHUPLQDWLRQRIZKHWKHU

 ,ELGDW3RLQW,9%

 ,ELGDWSDUD

 ,ELG

 ,ELGDWSDUDV

 ,ELGDW3RLQW,9&

 ,ELGDWSDUD

 ,ELG

 ,ELG

 ,ELG





















 ,ELG







SUHFHGHQFH RYHU $UJHQWLQD¶V LQWHUQDO ODZ WR WKH H[WHQW WKDW WKHUH LV DQ\ FRQIOLFW EHWZHHQ WKH

0RUHRYHUWKH&ODLPDQWFRQWHQGV$UJHQWLQHGRPHVWLFODZLVLUUHOHYDQWEHFDXVHWKH7UHDW\WDNHV

$UJHQWLQH ODZ ZRXOG DXWKRUL]H D GHULYDWLYH VXLW E\ VKDUHKROGHUV LQ VLPLODU FLUFXPVWDQFHV 

WKHUHIRUH EH HVWDEOLVKHG E\ UHIHUHQFH WR WKH SURYLVLRQV RI WKH 7UHDW\ LUUHVSHFWLYH RI ZKHWKHU

EUHDFKHV RI WKH 7UHDW\ QRW EUHDFKHV XQGHU $UJHQWLQH ODZ   7KH 7ULEXQDO¶V MXULVGLFWLRQ PXVW

WHUPVRIWKH7UHDW\DUHUHOHYDQW´ 7KLVLVVRWKH&ODLPDQWVXEPLWVEHFDXVHWKHFODLPVFRQFHUQ



RIGHWHUPLQLQJMXULVGLFWLRQRQWKHRWKHUKDQG³RQO\$UWLFOHRIWKH,&6,'&RQYHQWLRQDQGWKH

WKH%,7¶V³DSSOLFDEOHODZ´SURYLVLRQ DSSOLHVVROHO\WRWKHPHULWVRIWKHGLVSXWH)RUSXUSRVHV

LWPD\EULQJLQGLUHFWFODLPVXQGHUWKH%,7 ,QWKH&ODLPDQW¶VYLHZ$UWLFOH  RIWKH%,7



DUJXPHQW 



&ODLPDQWDJDLQFLWHVWKHGHFLVLRQVRIVHYHUDOSUHYLRXVLQYHVWRU6WDWHWULEXQDOVLQVXSSRUWRIWKLV

RWKHU &RQWUDFWLQJ 3DUW\ KDV LQYHVWHG FRQVWLWXWH DQ LQYHVWPHQW SURWHFWHG E\ WKH %,7´   7KH

³ULJKWVXQGHUDFRQWUDFWKHOGE\DORFDOFRPSDQ\LQZKLFKDFRPSDQ\RIDIRUHLJQLQYHVWRURIWKH

LQKHUHQWLQWKHSRVLWLRQRIWKHLQYHVWRUDVDVKDUHKROGHU´2QWKLVORJLFWKH&ODLPDQWDVVHUWV

7KH7ULEXQDOKDVDOUHDG\QRWHGWKDWWKH&ODLPDQW¶VFODLPVDVSRVLWHGJLYHULVHWRD³OHJDO



VKDUHV RU VWRFN LQ D FRPSDQ\ RU DQ\ RWKHU IRUP RI SDUWLFLSDWLRQ LQ D
FRPSDQ\
FODLPV WR PRQH\ ZKLFK KDV EHHQ XVHG WR FUHDWH DQ HFRQRPLF YDOXH RU
FODLPVWRDQ\SHUIRUPDQFHKDLOLQJDQHFRQRPLFYDOXH
LQWHOOHFWXDOSURSHUW\ULJKWVLQSDUWLFXODUFRS\ULJKWVSDWHQWVXWLOLW\PRGHO
SDWHQWV LQGXVWULDO GHVLJQV RU PRGHOV WUDGH RU VHUYLFH PDUNV WUDGH
QDPHV WUDGH RU EXVLQHVV VHFUHWV WHFKQLFDO SURFHVVHV NQRZKRZ RU
JRRGZLOO
EXVLQHVV FRQFHVVLRQV XQGHU SXEOLF ODZ LQFOXGLQJ FRQFHVVLRQV WR VHDUFK
IRURUH[SORLWQDWXUDOUHVRXUFHV´ 

E
F
G

H











 (PSKDVLVDGGHG

 6HHSDUDDERYH

 ,ELGDWQRWH

 ,ELG

 ,ELGDWSDUD



PRYHDEOHDQGLPPRYHDEOHSURSHUW\DQGDQ\RWKHUSURSHUW\ULJKWVVXFKDV
PRUWJDJHVDQGOLHQV

D

³7KHWHUPµLQYHVWPHQW¶VKDOOLQFOXGHDQ\NLQGRILQYHVWPHQWLQDFFRUGDQFHZLWK
WKH ODZV RI WKH &RQWUDFWLQJ 3DUW\ LQ ZKRVH WHUULWRU\ WKH LQYHVWPHQW LV PDGH LQ
DFFRUGDQFHZLWKWKLV7UHDW\LQSDUWLFXODUEXWQRWOLPLWHGWR

GHILQHGE\WKH*HUPDQ$UJHQWLQH%,7$UWLFOH  RIWKH%,7GHILQHVLQYHVWPHQWDVIROORZV



HVVHQWLDOO\UDLVHVWKHTXHVWLRQDVWRZKHWKHUWKLVGLVSXWHDULVHVRXWRIDQ³LQYHVWPHQW´LQWKHVHQVH

GLVSXWH´ DV UHTXLUHG E\ WKH ,&6,' &RQYHQWLRQ   $UJHQWLQD¶V VHFRQG MXULVGLFWLRQDO REMHFWLRQ



3. Considerations of the Tribunal

³DFODLPIRUPRUHIDYRUDEOHWUHDWPHQWXQGHUDSURYLVLRQRIWKH &KLOH$UJHQWLQD
%,7 GRHV QRW HQWDLO EHLQJ VXEMHFWWR DOO SURYLVLRQV RI WKDW %,7 LQFOXGLQJ WKRVH
WKDW PD\ EH OHVV DGYDQWDJHRXV DQG WKH &KLOH$UJHQWLQD %,7 LV WKHUHIRUH
LUUHOHYDQWWRWKHLVVXH´ 

FRQFHUQLQJWKDW%,7ZHUHFRUUHFW ZKLFKWKH&ODLPDQWGLVSXWHV 

SURYLVLRQV SURWHFWLQJ WKH PDQDJHPHQW XVH DQG HQMR\PHQW RI WKH FRPSDQ\ FRPSULVLQJ WKH

LQYHVWPHQW DV HYLGHQFH WKDW WKH 7UHDW\¶V SURWHFWLRQV DUH ³QRW FRQILQHG WR WKH H[HUFLVH RI ULJKWV

&KLOH$UJHQWLQD%,7¶VSUHFOXVLRQRILQGLUHFWFODLPV,WDUJXHVWKDWHYHQLI$UJHQWLQD¶VDVVHUWLRQV

LWV LQYHVWPHQW QRW PHUHO\ WKH IUHH HQMR\PHQW RI WKH VKDUHV   ,W XQGHUVFRUHV WKH 7UHDW\¶V



)LQDOO\ LQ D IRRWQRWH WKH &ODLPDQW GLVDJUHHV ZLWK $UJHQWLQD¶V VXEPLVVLRQV DV WR WKH





6HFRQGO\WKH&ODLPDQWVXEPLWVWKDWWKH7UHDW\¶VSURWHFWLRQVH[WHQGWRWKHVXEVWDQFHRI

&RQVWLWXWLRQDQGXQGHU$UWLFOH  RIWKH9LHQQD&RQYHQWLRQRQWKH/DZRI7UHDWLHV

WZR   7KH &ODLPDQW DVVHUWV WKDW WKLV LV VR ERWK XQGHU $UWLFOHV  DQG  RI WKH $UJHQWLQH



Daimler v. Argentina
,&6,'&DVH1R$5%

HQMR\DGLUHFWWUHDW\EDVHGULJKWWRDUELWUDWHFODLPVZLWK+RVW6WDWHV 



RQO\ WR FDVHV LQYROYLQJ GLSORPDWLF SURWHFWLRQ DQG QRW WR FDVHV XQGHU %,7V ZKHUHLQ LQYHVWRUV
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VXSSRUWVWKLVFRQFOXVLRQ 

WKLV OLPLWV WKH &ODLPDQW¶V SURWHFWLRQV XQGHU WKH 7UHDW\ WR WKH IUHH H[HUFLVH RI LWV ULJKWV DV D

7KDW WKH %,7¶V SURWHFWLRQ H[WHQGV EH\RQG WKH PHUH IUHH HQMR\PHQW RI WKH &ODLPDQW¶V

,QFRPH IURP WKH LQYHVWPHQW DQG LQ WKH FDVH RI LWV UHLQYHVWPHQW
LQFRPH IURP VXFK UHLQYHVWPHQW VKDOO HQMR\ WKH VDPH SURWHFWLRQ DV
WKHLQYHVWPHQW´

µ$Q\ RWKHU IRUP RI SDUWLFLSDWLRQ¶ ZLWKLQ WKH PHDQLQJ RI $UWLFOH
  E  VKDOO LQ SDUWLFXODU LQFOXGH VXFK LQYHVWPHQWV ZKLFK GR QRW
FRQYH\DQ\YRWLQJRUFRQWUROULJKWVWRWKHKROGHURIWKHLQYHVWPHQW

7KHFODLPVWRPRQH\UHIHUUHGWRLQ$UWLFOH  F HQFRPSDVVFODLPV
DULVLQJIURPORDQVUHODWHGWRSDUWLFLSDWLRQLQDFRPSDQ\DQGZKLFKLQ
WKHLU SXUSRVH DQG VFRSH KDYH WKH FKDUDFWHU RI SDUWLFLSDWLRQ LQ D
FRPSDQ\  7KH IRUHJRLQJ VKDOO QRW LQFOXGH ORDQV IURP WKLUG SDUWLHV
VXFKDVEDQNORDQVXQGHUFRPPHUFLDOFRQGLWLRQV´

E

F

G





 $OVR EURDGO\ GHILQHG E\ $UWLFOH    RI WKH %,7 WR LQFOXGH ³DPRXQWV \LHOGHG E\ DQ LQYHVWPHQW DQG
LQFOXGHVSURILWVGLYLGHQGVLQWHUHVWVOLFHQVHIHHVDQGRWKHUUHPXQHUDWLRQV´





WKH%,77KHEUHDGWKRIWKHVH3URWRFROSURYLVLRQVWKXVFRQILUPVWKDWWKH%,7¶VSURWHFWLRQVDUH

DVVKDUHKROGHUVDWDOODQG\HWWKHLUSDUWLFLSDWLRQLQ³DQ\NLQGRILQYHVWPHQW´LVSURWHFWHGXQGHU

HYHQFRQVWLWXWHDVKDUHKROGLQJ,QYHVWRUVIDOOLQJZLWKLQWKHODWWHUFDWHJRU\ZRXOGHQMR\QRULJKWV

FRQWURO ULJKWV ZKLOH VXESDUDJUDSK G  IXUWKHU H[WHQGV LW WR IRUPV RI SDUWLFLSDWLRQ ZKLFK GR QRW

6XESDUDJUDSKF H[WHQGVWKLVSURWHFWLRQWRW\SHVRISDUWLFLSDWLRQZKLFKGRQRWLQFOXGHYRWLQJRU

JHQHUDWHG E\ WKH LQYHVWPHQW ZKHWKHU WKURXJK VKDUHV RU RWKHUZLVH  LV SURWHFWHG E\ WKH %,7

6XESDUDJUDSKE VSHFLILHVWKDWQRWPHUHO\WKHVKDUHKROGLQJVWKHPVHOYHVEXWDOVRWKHLQFRPHWREH

>«@

D

³  $G$UWLFOH

VKDUHVLQWKH$UJHQWLQH6XEVLGLDU\LVFRQILUPHGE\WKH3URWRFROZKLFKVWDWHV



F RIWKH%,7¶VGHILQLWLRQRILQYHVWPHQW

ZLWKLQWKHFRQFHSWRI³FODLPVWRDQ\SHUIRUPDQFHKDLOLQJDQHFRQRPLFYDOXH´XQGHUVXESDUDJUDSK

ULJKWWRUHWXUQV IURPWKHUHSD\PHQW ZLWKLQWHUHVW RIWKHOHDVHDQGORDQFRQWUDFWVIDOOVVTXDUHO\

FRQVWLWXWH ³FODLPV WR PRQH\ ZKLFK KDV EHHQ XVHG WR FUHDWH DQ HFRQRPLF YDOXH´  /LNHZLVH LWV

&ODLPDQW¶V DGGLWLRQDO FDSLWDO LQIXVLRQV LQWR WKH $UJHQWLQH 6XEVLGLDU\ IRU H[DPSOH ZRXOG

DQ RWKHUZLVH EURDG DQG QRQH[KDXVWLYH GHILQLWLRQ WKDW SURWHFWV ³DQ\ NLQG RI LQYHVWPHQW´  7KH

7KLVDVVHUWLRQKRZHYHUFRPSOHWHO\RYHUORRNVWKHIDFWWKDWVKDUHKROGLQJVDUHRQO\RQHHOHPHQWLQ

7KH 5HVSRQGHQW VXEPLWV WKDW DUWLFOH  WKXV DXWKRUL]HV FRPSHQVDWLRQ RQO\ LQ FDVHV RI

7KH7ULEXQDOKRZHYHUQRWHVWKDWQHLWKHUDUWLFOHRIWKH%,7QRUDUWLFOHRIWKH3URWRFRO

 (PSKDVLVDGGHG





 (PSKDVLVDGGHG





 2QWKLVSRLQWVHHWKHDQDO\VLVE\WKHSiemensWULEXQDOZKLFKFRQVLGHUHGDQHDUO\LGHQWLFDOREMHFWLRQ
E\$UJHQWLQDLQUHODWLRQWRWKHVDPH*HUPDQ$UJHQWLQH%,7SiemensDERYHQRWHDWSDUDV





PHDVXUHVWKDWIDOOVKRUWRIIXOODQGRXWULJKWH[SURSULDWLRQ%XWWKH7ULEXQDOQHHGQRWH[SORUHWKH

VSHFLI\WKHOHYHORIKDUPQHFHVVDU\WRHVWDEOLVKDFODLPWRFRPSHQVDWLRQLQFDVHRIJRYHUQPHQWDO

WKH 3URWRFRO SURYLVLRQ WKHQ VXJJHVWV WKDW WKH &RQWUDFWLQJ 6WDWH 3DUWLHV ZLVKHG WR DGGLWLRQDOO\

PHDVXUHVFDXVHD³VHULRXVHFRQRPLFKDUP´WRWKHLQYHVWPHQW$QDWXUDODQGRUGLQDU\UHDGLQJRI

DGGVWKDWLQYHVWRUVZLOO³DOVR´EHHQWLWOHGWRFRPSHQVDWLRQLIWKHJRYHUQPHQW¶VH[SURSULDWRU\OLNH

FDVH RI H[SURSULDWLRQ RU PHDVXUHV WDQWDPRXQW WR H[SURSULDWLRQ  $UWLFOH  RI WKH 3URWRFRO WKHQ

3URWRFRODSSOLHVWR³LQGLUHFW´FODLPV2QLWVIDFHDUWLFOHJXDUDQWHHVLQYHVWRUVFRPSHQVDWLRQLQ

QR UHDVRQ WR LQIHU WKDW DUWLFOH  DSSOLHV WR ³GLUHFW´ H[SURSULDWLRQ FODLPV ZKLOH DUWLFOH  RI WKH

PDNHVDQ\UHIHUHQFHZKDWVRHYHUWR³GLUHFW´YHUVXV³LQGLUHFW´PHDVXUHVRUKDUPV7KHUHLVVLPSO\



GLUHFWO\H[SURSULDWRU\PHDVXUHVUHIHUUHGWRLQDUWLFOH

IRU VHULRXV HFRQRPLF KDUP WR WKH ORFDO FRPSDQ\ ZKHUH WKDW KDUP LV FDXVHG E\ WKH W\SHV RI

RIWKH3URWRFRO³DOVR´DQGH[FHSWLRQDOO\DXWKRUL]HV³LQGLUHFW´FODLPVE\WKHIRUHLJQVKDUHKROGHU

³GLUHFW´H[SURSULDWLRQV e.gWKHDFWXDOH[SURSULDWLRQRIWKHVKDUHVWKHPVHOYHV ZKHUHDVDUWLFOH



³,QYHVWPHQWV E\ QDWLRQDOV RU FRPSDQLHV RI D &RQWUDFWLQJ 3DUW\ PD\ QRW EH
H[SURSULDWHGQDWLRQDOL]HGRUVXEMHFWHGWRDQ\RWKHUPHDVXUHWKHHIIHFWVRIZKLFK
ZRXOG EH WDQWDPRXQW WR H[SURSULDWLRQ RU QDWLRQDOL]DWLRQ LQ WKH WHUULWRU\ RI WKH
RWKHU &RQWUDFWLQJ 3DUW\ H[FHSW IRU WKH SXEOLF EHQHILW DQG DJDLQVW
FRPSHQVDWLRQ´ 

ZKLFKVWDWHVLQUHOHYDQWSDUW

HFRQRPLFKDUP´ 7KHRQO\SRUWLRQRIDUWLFOHUHIHUULQJWR³PHDVXUHV´LVIRXQGLQDUWLFOH  

QDPHGLQ$UWLFOHUHJDUGLQJWKHFRPSDQ\LQZKLFKWKHLQYHVWPHQWLVPDGHLWVXIIHUVDVHULRXV

%,7  SURYLGHV WKDW ³>D@ FODLP WR FRPSHQVDWLRQ VKDOO DOVR H[LVW ZKHQ DV D UHVXOW RI PHDVXUHV

DUHPLVJXLGHGDQGGRQRWOHDGWRDGLIIHUHQWUHVXOW$UWLFOHRIWKH3URWRFRO DGDUWLFOHRIWKH

7KH5HVSRQGHQW¶VDUJXPHQWVFRQFHUQLQJDUWLFOHRIWKH%,7DQGDUWLFOHRIWKH3URWRFRO

EHWZHHQ³GLUHFW´LQYHVWPHQWVRUFODLPVDQG³LQGLUHFW´³GHULYDWLYH´LQYHVWPHQWVRUFODLPVIXUWKHU



QRWOLPLWHGWRVKDUHKROGHUV¶ULJKWVquaVKDUHKROGHUV7KHIDFWWKDWWKH%,7QRZKHUHGLVWLQJXLVKHV

'&6$UJHQWLQDLQGHHGFRQVWLWXWHVDSURWHFWHGLQYHVWPHQWXQGHUWKH7UHDW\$UJHQWLQDDUJXHVWKDW

VKDUHKROGHU ZKLFK LW VXEPLWV KDYH QRW EHHQ LPSLQJHG E\ WKH *RYHUQPHQW¶V GLVSXWHG DFWLRQV



6XESDUDJUDSKE RIWKLVGHILQLWLRQPDNHVFOHDUWKDWWKH&ODLPDQW¶VVKDUHKROGLQJLQ



Daimler v. Argentina
,&6,'&DVH1R$5%



Daimler v. Argentina
,&6,'&DVH1R$5%

528

GHFLVLRQ

$VWRWKH5HVSRQGHQW¶VDVVHUWLRQWKDW$UJHQWLQHODZGRHVQRWDXWKRUL]HGHULYDWLYHDFWLRQV

VSHFLILFDOO\ DXWKRUL]H ³LQGLUHFW´ FODLPV LQ LWV UHFHQW LQYHVWPHQW DJUHHPHQWV ZDV SURPSWHG E\ D

EHIRUH WKLV 7ULEXQDO  $UWLFOH   E  RI WKH ,&6,' &RQYHQWLRQ WKHUHIRUH KDV QR DSSOLFDWLRQ

$UWLFOH  D RIWKH&RQYHQWLRQRQWKHRWKHUKDQGGRHVDSSO\DQGWKH7ULEXQDOKDVDOUHDG\

$UJHQWLQD¶V DUJXPHQWV UHJDUGLQJ WKH Barcelona Traction GHFLVLRQ DQG ZKDW $UJHQWLQD

PXVW EH UHMHFWHG  7KH 7ULEXQDO H[SUHVVHV QR RSLQLRQ DV WR ZKHWKHU WKDW %,7 GRHV RU GRHV QRW
DXWKRUL]H VKDUHKROGHUV WR EULQJ FODLPV IRU KDUPV VXIIHUHG E\ WKHLU ORFDOO\ LQFRUSRUDWHG

RQH0RUHRYHULQUHDFKLQJLWVGHFLVLRQWRGLVDOORZWKHFODLPLQBarcelona TractionWKH,&-LWVHOI

QRWHG WKDW LQWHUQDWLRQDO WUHDWLHV FRXOG SURYLGH VKDUHKROGHUV ZLWK D GLUHFW ULJKW RI DFWLRQ DJDLQVW

 Barcelona TractionDERYHQRWHDWSDUDV

 ,ELGDWSDUDV







 6HHDERYHSDUD





 6HHDERYHQRWHVDQG

 CMS – AnnulmentDERYHQRWHDWSDUD TXRWLQJCMS – JurisdictionDERYHQRWHDWSDUD 





 ,QGHHG QRQH RI WKH FRQVLGHUDWLRQV PHQWLRQHG DERYH LQ SDUD  RI WKLV $ZDUG ZRXOG MXVWLI\ WKH
7ULEXQDOLQDGRSWLQJDGLIIHUHQWUHVROXWLRQRIWKHTXHVWLRQLQWKLVFDVH









 6HHSDUW,,,RIWKHDZDUGDERYH





LQYHVWPHQWV :KDW PDWWHUV LQWHUPV RI WKH SUHVHQW7ULEXQDO¶VMXULVGLFWLRQ LV WKDWWKH *HUPDQ

IRUHLJQ JRYHUQPHQWV IRU FHUWDLQ FODLPV   7KH SUHVHQW LQVWDQFH LV SUHFLVHO\ VXFK D FDVH  $V





)LQDOO\ $UJHQWLQD¶V UHOLDQFH XSRQ WKH &KLOH$UJHQWLQD %,7 LV HTXDOO\ PLVJXLGHG DQG

LWVSRVLWLRQ

$UJHQWLQDRU*HUPDQ\±WKHUHOHYDQW&RQWUDFWLQJ6WDWHVIRUSUHVHQWSXUSRVHV±WKDWZRXOGVXSSRUW

HYHQW WKH 5HVSRQGHQW KDV QRW SURYHQ QRU HYHQ VXJJHVWHG DQ\WKLQJ LQ WKH WUHDW\ SUDFWLFHV RI

DVFRUUHFWWKHILQGLQJVRIWKHQXPHURXVLQYHVWRU6WDWHDUELWUDOWULEXQDOVUHIHUHQFHGDERYH,QDQ\

FRQWUDU\,WLVHTXDOO\SODXVLEOHWKDWWKH86LQWURGXFHGWKLVFKDQJHLQRUGHUWRH[SOLFLWO\HQGRUVH

FRPSDQ\ E\ D WKLUG 6WDWH   7KLV LV D VLJQLILFDQWO\ GLIIHUHQW IDFWXDO VFHQDULR IURP WKH SUHVHQW

LQDFRPSDQ\LQFRUSRUDWHGLQDVHFRQG6WDWHZLWKUHVSHFWWRGLVSXWHGPHDVXUHVWDNHQDJDLQVWWKH

DWWHPSWE\RQH6WDWHWRH[HUFLVHGLSORPDWLFSURWHFWLRQLQIDYRURILWVQDWLRQDOVZKRKDGLQYHVWHG

DQG E\ QXPHURXV RWKHU LQYHVWRU6WDWH WULEXQDOV WKH Barcelona Traction GHFLVLRQ GHDOW ZLWK DQ

WHUPV³FRQYHQWLRQDOLQWHUQDWLRQDOODZ´DUHHTXDOO\XQSHUVXDVLYH$VQRWHGERWKE\WKH&ODLPDQW



QRWHGWKDWWKH&ODLPDQWVDWLVILHVWKHQHFHVVDU\QDWLRQDOLW\UHTXLUHPHQWXQGHUWKDWSURYLVLRQ 

GHVLUH WR GHSDUW IURP ZKDW $UJHQWLQD WHUPV D ³FRQYHQWLRQDO LQWHUQDWLRQDO ODZ´ UXOH WR WKH

MXVWLILFDWLRQ  7KH 5HVSRQGHQW KDV SURYLGHG QR HYLGHQFH WR VXJJHVW WKDW WKH 86 GHFLVLRQ WR





1RUGRHVWKH5HVSRQGHQW¶VUHOLDQFHXSRQWKHUHFHQW86WUHDW\SUDFWLFHSURYLGHVXFKD

OHJDOTXHVWLRQ

GHSDUW IURP WKH RYHUZKHOPLQJ jurisprudence constante WKDW KDV HPHUJHG DURXQG WKLV SDUWLFXODU

MXVWLILFDWLRQ HLWKHU LQ WKH WH[W RI WKH *HUPDQ$UJHQWLQH %,7 RU LQ JHQHUDO LQWHUQDWLRQDO ODZ WR

:KLOH WKH 7ULEXQDO LV QRW ERXQG WR IROORZ WKH H[DPSOH RI SULRU WULEXQDOV LW FDQ ILQG QR

FODLP DQG WKH &ODLPDQW KDV PDGH QR DWWHPSW WR MRLQ LWV IRUPHU VXEVLGLDU\ WR WKH SURFHHGLQJV

WKHLQVWDQWFDVHHQWHUHGLQWRDQ\VXFKDJUHHPHQW+RZHYHU'&6$UJHQWLQDLVQRWDSDUW\WRWKH

LQYHVWRUIRUSXUSRVHVRIWKH&RQYHQWLRQDQGWKDWWKHUHLVQRHYLGHQFHWRVXJJHVWWKDWWKHSDUWLHVLQ

DOORZVGLVSXWLQJSDUWLHVWRDJUHHWRWUHDWDORFDOO\LQFRUSRUDWHGVXEVLGLDU\DVDTXDOLI\LQJIRUHLJQ

ODZXQSHUVXDVLYH$VWRWKH,&6,'&RQYHQWLRQLWLVWUXHWKDWDUWLFOH  E RIWKDW&RQYHQWLRQ

VLQJOH FDVH LQ ZKLFK WKLV REMHFWLRQ WR DQ LQYHVWRU6WDWH WULEXQDO¶V MXULVGLFWLRQ KDV EHHQ XSKHOG

LQYHVWPHQWVLQORFDOO\LQFRUSRUDWHGFRPSDQLHV 7KH5HVSRQGHQWKDVQRWEHHQDEOHWRSRLQWWRD

DQDO\VLV

7KH7ULEXQDODOVRILQGV$UJHQWLQD¶VDVVHUWLRQVFRQFHUQLQJius standiXQGHULQWHUQDWLRQDO

RI³LQYHVWPHQW´RIIHUHGE\QXPHURXV%,7VDOORZVVKDUHKROGHUVWREULQJFODLPVIRUKDUPVWRWKHLU

ODZ FRQFHUQLQJ WKH DGPLVVLELOLW\ RI GHULYDWLYH VKDUHKROGHU DFWLRQV LV VLPSO\ LUUHOHYDQW WR WKH



LQYHVWRU6WDWHWULEXQDOVKDYHFRQILUPHGWKDWWKH,&6,'&RQYHQWLRQLQFRQFHUWZLWKWKHGHILQLWLRQ

EDVHGOHJDOFODLPVLQUHVSHFWRIDSURWHFWHGLQYHVWPHQWDVGHILQHGXQGHUWKH%,77KH$UJHQWLQH

7KH SUHVHQW 7ULEXQDO DJUHHV ZLWK WKLV FRQFOXVLRQ  ,QGHHG VRPH WZRGR]HQ SUHYLRXV



WKH*HUPDQ$UJHQWLQH%,7 7KH7ULEXQDOKDVFRQFOXGHGWKDWWKH&ODLPDQWKDVUDLVHGWUHDW\

FRPSHWHQFHLQWKLVPDWWHULVGHWHUPLQHGE\WKHUHOHYDQWSURYLVLRQVRIWKH,&6,'&RQYHQWLRQDQG

E\VKDUHKROGHUVLQFLUFXPVWDQFHVVXFKDVWKHSUHVHQWRQHVWKH7ULEXQDOKDVDOUHDG\VWDWHGWKDWLWV



³QRWKLQJLQJHQHUDOLQWHUQDWLRQDOODZSURKLELWVWKHFRQFOXVLRQRIWUHDWLHVDOORZLQJ
µFODLPV E\ VKDUHKROGHUV LQGHSHQGHQWO\ IURP WKRVH RI WKH FRUSRUDWLRQ
FRQFHUQHG« HYHQ LI WKRVH VKDUHKROGHUV DUH PLQRULW\ RU QRQFRQWUROOLQJ
VKDUHKROGHUV¶  6XFK WUHDWLHV DQG LQ SDUWLFXODU WKH ,&6,' &RQYHQWLRQ PXVW EH
DSSOLHGDVlex specialis´ 

QRWHG E\ WKH CMS WULEXQDO DQG DIILUPHG E\ WKH DG KRF &RPPLWWHH LQ WKH CMS DQQXOPHQW

LQQRZD\OLPLWWKHVFRSHRIWKHWHUP³LQYHVWPHQW´DVGLVFXVVHGDERYH7KH\FDQWKHUHIRUHKDYH

QREHDULQJXSRQWKH&ODLPDQW¶VVWDQGLQJWREULQJWKHSUHVHQWFODLPV



SUHFLVHVFRSHRIWKHVHFRPSHQVDWLRQREOLJDWLRQVKHUH,WLVVXIILFLHQWWRQRWHWKDWWKHVHSURYLVLRQV
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WULEXQDO   +RZHYHU LW DVVHUWV WKLV SULQFLSOH LV QRW DSSOLFDEOH LQ WKH SUHVHQW FDVH ZKHUH WKH

&KLOHDQ$UJHQWLQH%,7LVWKHUHIRUHLQDSSRVLWHWRWKHTXHVWLRQDWKDQG

$UJHQWLQDDVVHUWVWKDWDOORIWKH&ODLPDQW¶VFODLPVUHODWHWRJHQHUDOPHDVXUHVDGRSWHGE\

1. Position of the Respondent

,Q DGGLWLRQ $UJHQWLQD VXEPLWV WKDW WKH 7ULEXQDO GRHV QRW KDYH FRPSHWHQFH WR UHYLHZ

,Q LWV UHSO\ PHPRULDO RQ MXULVGLFWLRQ $UJHQWLQD DGGV WZR IXUWKHU DUJXPHQWV  ,W DVVHUWV

LV XQGHUVWRRG LQ LQWHUQDWLRQDO ODZ  &LWLQJ VHYHUDO LQWHUQDWLRQDO FRXUWV DQG WULEXQDOV DQG WKH
ZULWLQJVRIDFDGHPLFFRPPHQWDWRUVWKH&ODLPDQWH[SODLQVWKDWWKHFODLPV³PXVWUDLVHOHJDOLVVXHV
LQUHODWLRQZLWKDFRQFUHWHVLWXDWLRQDQGWKHGHWHUPLQDWLRQRIWKHLVVXHPXVWKDYHVRPHSUDFWLFDO

VHSDUDWH OHJDO HQWLWLHV  7KLV DUJXPHQW UHSHDWV $UJHQWLQD¶V VHFRQG REMHFWLRQ DERYH DQG

WKHUHIRUHZLOOQRWEHGHDOWZLWKDJDLQKHUH6HFRQG$UJHQWLQDUHLWHUDWHVWKDWLWQHYHUPDGHDQ\


 ,ELGDWSDUDV 

 ,ELGDWSDUDV 





 ,ELGDWSDUD

 ,ELG

 ,ELGDWSDUD









 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUD






 $FFRUGLQJ WR WKH DJUHHG (QJOLVK WUDQVODWLRQ WKH UHOHYDQW SKUDVH RI WKH %,7¶V SUHDPEOH UHDGV
³5HFRJQL]LQJ WKDW WKH HQFRXUDJHPHQW DQG FRQWUDFWXDO SURWHFWLRQ RI VXFK LQYHVWPHQWV DUH DSW WR VWLPXODWH
SULYDWHEXVLQHVVLQLWLDWLYHDQGWRLQFUHDVHWKHSURVSHULW\RIERWK6WDWHV«´

 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUD





 6HHSDUDRIWKH$ZDUGDERYH
 $ERYHSDUD
 5HVSRQGHQW¶V5HSO\0HPRULDORQ-XULVGLFWLRQSDUD













 &ODLPDQW¶V0HPRULDORQWKH0HULWVDWSDUDV

 ,ELG

 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQSDUD

 ,ELGDWSDUDV

 ,ELG





 ,ELGDWSDUDTXRWLQJCMS – Jurisdiction DERYHQRWHDWSDUD





FRQWHQGVPHHWWKH,&6,'&RQYHQWLRQ¶V$UWLFOHUHTXLUHPHQWRID³OHJDOGLVSXWH´DVWKDWSKUDVH

E\ WKH *RYHUQPHQW¶V PHDVXUHV EHFDXVH DOO RI LWV FODLPV UHODWH WR FRQWUDFWXDO ULJKWV KHOG E\



H[SOLFLWO\DOOHJHG$UJHQWLQD¶VYLRODWLRQRILWVOHJDOULJKWVXQGHUWKH%,7 7KHVHDOOHJDWLRQVLW

LWVXEPLWVWKDWWKH&ODLPDQWGRHVQRWLWVHOISRVVHVVDQ\OHJDOULJKWVWKDWFRXOGKDYHEHHQDIIHFWHG

VSHFLILF FRPPLWPHQWV WRZDUGV WKH &ODLPDQW   7KH 5HVSRQGHQW DFNQRZOHGJHV WKH CMS



7KH &ODLPDQW UHVSRQGV WKDW LW KDV FOHDUO\ UDLVHG D OHJDO GLVSXWH   ,W QRWHV WKDW LW KDV

2. Position of the Claimant

EULQJWKHFODLPVZLWKLQWKHMXULVGLFWLRQRIWKH7ULEXQDO

DSSUHFLDWHWKHUHPHGLHVPDGHDYDLODEOHWRLWVVXEVLGLDULHVXQGHUWKHQHZODZVLVQRWVXIILFLHQWWR

DJUHHZLWKWKHJHQHUDOPHDVXUHVWDNHQE\$UJHQWLQDLQUHVSRQVHWRWKHFULVLVRUGRHVQRWRWKHUZLVH

LQFXUULQJLQWHUQDWLRQDOUHVSRQVLELOLW\ /DVWO\LWDUJXHVWKDWWKHIDFWWKDWWKH&ODLPDQWGRHVQRW

VRYHUHLJQ SRZHU DV LW ZRXOG UHQGHU LW LPSRVVLEOH IRU $UJHQWLQD WR H[HUFLVH WKH SRZHU ZLWKRXW

WKH *RYHUQPHQW¶V VRYHUHLJQ PRQHWDU\ SROLF\ ZRXOG HIIHFWLYHO\ QXOOLI\ WKH H[LVWHQFH RI WKDW

WKDWWKH&ODLPDQW¶VSRVLWLRQFDQQRWEHDFFHSWHGEHFDXVHDOORZLQJLQYHVWPHQWWULEXQDOVWRUHYLHZ



ZLOOWKHUHIRUHQRWEHUHSHDWHGKHUH

WHQDELOLW\RIWKH&ODLPDQW¶VXPEUHOODFODXVHFODLPVLVDTXHVWLRQIRUWKHPHULWV7KDWDQDO\VLV

$UJHQWLQD XQGHU LWV ILUVW MXULVGLFWLRQDO REMHFWLRQ  7KH 7ULEXQDO KDV DOUHDG\ QRWHG WKDW WKH

SDUWLFXODUO\ VSHFLILFDOO\ DQG H[FOXVLYHO\ SURPLVHG WR LW´  7KLV DUJXPHQW ZDV UDLVHG E\

$UJHQWLQDDVVHUWVWKDWWKH&ODLPDQWKDVQRWVKRZQDQ\DGYHUVHOHJDOHIIHFWIRUWZRUHDVRQV)LUVW

factual HIIHFWV DV D UHVXOW RI WKH PHDVXUHV EXW WKDW RQH RI LWV legal ULJKWV ZDV SUHMXGLFHG 

JHQHUDO HFRQRPLF PHDVXUHV XQOHVV WKH &ODLPDQW FDQ VKRZ QRW PHUHO\ WKDW LW VXIIHUHG DGYHUVH



1DWLRQ¶VZHOIDUH´ 

LQWHUSUHWHGWRSUHYHQWDQ\RIWKHSDUW\6WDWHVIURPDGRSWLQJPHDVXUHVDLPHGDWVDIHJXDUGLQJWKH

LQGLFDWHV LWV SXUSRVH LV WR LQFUHDVH WKH ZHOIDUH RI ERWK FRXQWULHV WKH 7UHDW\ ³FDQQRW EH

H[FOXVLYH VRYHUHLJQW\ XQGHU LQWHUQDWLRQDO ODZ  ,W DUJXHV WKDW VLQFH WKH %,7¶V SUHDPEOH

Serbian Loans$UJHQWLQDLQVLVWVWKDWWKHUHJXODWLRQRILWVFXUUHQF\LVDPDWWHUIDOOLQJZLWKLQLWV

*RYHUQPHQW¶VGHFLVLRQWRDEDQGRQWKHFXUUHQF\H[FKDQJHV\VWHP &LWLQJWKH3&,-GHFLVLRQLQ

WKH $UJHQWLQH *RYHUQPHQW LQ UHVSRQVH WR D QDWLRQDO HPHUJHQF\  DQG LQ SDUWLFXODU WR WKH



WKH LQYHVWRU LQ WUHDWLHV OHJLVODWLRQ RU FRQWUDFWV´ FRXOG IDOO ZLWKLQ WKH MXULVGLFWLRQ RI DQ ,&6,'
&ODLPDQW KDV QRW SURYHQ DQ\ ³VSHFLILF FRPPLWPHQWV XQGHUWDNHQ WR LW QHJRWLDWHG ZLWK LW DQG

WULEXQDO¶VILQGLQJWKDWJHQHUDOPHDVXUHV³DGRSWHGLQYLRODWLRQ RIVSHFLILFFRPPLWPHQWVJLYHQWR

WREHVXEMHFWWRWKHSRWHQWLDOO\PRUHUHVWULFWLYHMXULVGLFWLRQDOSURYLVLRQVRIDQ\WKLUGWUHDW\7KH

C. Third Objection: The claim refers to the adoption of general measures which
exceed the jurisdiction of the Centre



$UJHQWLQH%,7DOORZVVXFKFODLPVDQGQRWKLQJLQWKH%,7UHTXLUHVTXDOLI\LQJ*HUPDQLQYHVWRUV
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$VWRWKHFRQWHQWLRQWKDWJHQHUDOHFRQRPLFPHDVXUHVFDQQRWIDOOZLWKLQWKHMXULVGLFWLRQRI

)LQDOO\WKH&ODLPDQWGLVSXWHV$UJHQWLQD¶VFRQWHQWLRQWKDW,&6,'MXULVGLFWLRQPD\DULVH

 ,ELGDWSDUD

 ,ELGDWSDUD

 ,ELGDWSDUD

 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQSDUD

 ,ELG

 ,ELGDWSDUD

 ,ELG

 ,ELG



















 ,ELGDWSDUD





LQYRNHWKHSURWHFWLRQRI%,7V 



LQYHVWRUV LQ SRVVHVVLRQ RI DQ LQGLYLGXDOO\ QHJRWLDWHG FRPPLWPHQW IURP WKH +RVW 6WDWH FRXOG

SURWHFWLRQVWRDEURDGFODVVRILQYHVWRUV 7KLVSXUSRVHLWVXEPLWVZRXOGEHWKZDUWHGLIRQO\

LQGLYLGXDOO\ ZLWK WKDW LQYHVWRU   ,W DVVHUWV WKDW WKH YHU\ QDWXUH RI %,7V LV WR SURYLGH VSHFLILF

RQO\ZKHUH$UJHQWLQDKDVYLRODWHGDVSHFLILFFRPPLWPHQWPDGHWRDVSHFLILFLQYHVWRUQHJRWLDWHG



REOLJDWLRQVLWPXVWSD\FRPSHQVDWLRQ

HFRQRP\   +RZHYHU WKH &ODLPDQW DVVHUWV LI LQ VR GRLQJ $UJHQWLQD YLRODWHV LWV WUHDW\

7KH &ODLPDQW GRHV QRW GLVSXWH $UJHQWLQD¶V VRYHUHLJQ ULJKW WR UHJXODWH LWV FXUUHQF\ DQG

³>L@QHDFKFDVHWKHWULEXQDOIRXQGWKDWDOWKRXJK$UJHQWLQDDVDVRYHUHLJQ6WDWH
ZDV DEOH WR HQDFW DQ\ PHDVXUH WKDW LW VDZ ILW WKH WULEXQDO KDG MXULVGLFWLRQ WR
GHWHUPLQH ZKHWKHU WKRVH PHDVXUHV YLRODWHG ELQGLQJ FRPPLWPHQWV PDGH E\
$UJHQWLQD WR LWV LQYHVWRUV DQG WKDW WKH GLVSXWH WKXV DURVH VSHFLILFDOO\ DQG
µGLUHFWO\¶ RXW RI WKH LQYHVWPHQW UDWKHU WKDQ RXW RI PHDVXUHV RI JHQHUDO
DSSOLFDELOLW\´ 

REMHFWLRQIURP$UJHQWLQDDQG

&ODLPDQW DVVHUWV WKDW VRPH  ,&6,' DQG 81&,75$/ WULEXQDOV KDYH FRQIURQWHG WKH VDPH

$UJHQWLQD¶V HPHUJHQF\ OHJLVODWLRQ KDYH XQLIRUPO\ IRXQG WKH UHTXLVLWH µOHJDO GLVSXWH¶´  7KH

,&6,' WULEXQDOV WKH &ODLPDQW UHVSRQGV ³,&6,' WULEXQDOV FRQIURQWLQJ FODLPV UHODWHG WR



GHILQLWLRQ 

DQG FRQFUHWH FRQVHTXHQFHV´   ,W DVVHUWV WKDW LWV FODLPV DULVLQJ XQGHU WKH %,7 PHHW WKLV
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7KH7ULEXQDOLVPLQGIXORIWKH5HVSRQGHQW¶VULJKWWRUHJXODWHLWVHFRQRP\DVLWVHHVILW

3. Considerations of the Tribunal

7KHSUHVHQW7ULEXQDODJUHHVZLWKWKLVDQDO\VLV$VUHDGLO\FRQFHGHGE\WKH&ODLPDQWWKH

³:KDW LV DW VWDNH LQ WKH SUHVHQW FDVH DV LW ZDV LQ WKH CMS RQH DUH QRW WKH
PHDVXUHVRIDJHQHUDOHFRQRPLFQDWXUHWDNHQE\$UJHQWLQDLQDQGEXW
WKHLUVSHFLILFQHJDWLYHLPSDFWRQWKHLQYHVWPHQWVPDGHE\>WKH&ODLPDQW@$VD
VRYHUHLJQ 6WDWH WKH $UJHQWLQH 5HSXEOLF KDG D ULJKW WR DGRSW LWV HFRQRPLF
SROLFLHV EXW WKLV GRHV QRW PHDQ WKDW WKH IRUHLJQ LQYHVWRUV XQGHU D V\VWHP RI
JXDUDQWHH DQG SURWHFWLRQ FRXOG EH GHSULYHG RI WKHLU UHVSHFWLYH ULJKWV XQGHU WKH
LQVWUXPHQWV SURYLGLQJ WKHP ZLWK WKHVH JXDUDQWHHV DQG SURWHFWLRQ  :LWKRXW
DQWLFLSDWLQJDWWKLVVWDJHRQWKHFRQVLGHUDWLRQRIWKHLVVXHZKHWKHUWKLVGHOLFDWH
EDODQFHEHWZHHQWKHUHVSHFWLYHULJKWVRIWKH+RVW6WDWHDQGWKRVHRIWKHLQYHVWRU
ZHUHUHVSHFWHGLQVXEVWDQFHWKHSUHVHQW7ULEXQDOVWDWHVWKDWLWKDVMXULVGLFWLRQIRU
FRQVLGHULQJ>VLF@WKLVLVVXH´ 

$VVWDWHGE\WKHAESWULEXQDOLQUHVSRQVHWRDQHDUO\LGHQWLFDOREMHFWLRQE\$UJHQWLQD

7RUHWXUQWRWKHMXULVGLFWLRQDOUHTXLUHPHQWVRI$UWLFOHRIWKH,&6,'&RQYHQWLRQWKH





 AESDERYHQRWHDWSDUD HPSKDVLVDGGHG 



WHUPLVGHILQHGE\WKH%,7



WKH*HUPDQ$UJHQWLQH%,7DQGWKDWWKH&ODLPDQW¶VLQYHVWPHQWLVDSURWHFWHG³LQYHVWPHQW´DVWKDW

LWKDVUDLVHGDWUHDW\EDVHG³OHJDOGLVSXWH´ZLWKWKH5HVSRQGHQWXQGHUWKH,&6,'&RQYHQWLRQDQG

7ULEXQDOKDVDOUHDG\IRXQGWKDWWKH&ODLPDQWPHHWVWKH&RQYHQWLRQ¶VQDWLRQDOLW\UHTXLUHPHQWWKDW



*HUPDQ$UJHQWLQH%,7

GHFLGLQJ WKH VSHFLILF LPSDFW RI WKRVH PHDVXUHV XSRQ WKH &ODLPDQW¶V LQYHVWPHQW XQGHU WKH

$UJHQWLQD LQ  DQG  LQ UHVSRQVH WR LWV HFRQRPLF FULVLV  ,WV MXULVGLFWLRQ LV OLPLWHG WR

7ULEXQDO LV QRW DXWKRUL]HG WR SDVV MXGJPHQW LQ DQ DEVWUDFW ZD\ XSRQ WKH PHDVXUHV DGRSWHG E\





LQYHVWPHQW$UJHQWLQDPXVWFRPSHQVDWHWKH&ODLPDQWIRUWKHYLRODWLRQ

*HUPDQ$UJHQWLQH %,7 DQG ZKHUH VXFK FRQWUDYHQWLRQ VSHFLILFDOO\ KDUPV WKH &ODLPDQW¶V

RI $UJHQWLQD¶V YROXQWDULO\ DVVXPHG LQWHUQDWLRQDO REOLJDWLRQV WR *HUPDQ LQYHVWRUV XQGHU WKH

LWKDVDOOHJHGWKDWZKHUH$UJHQWLQDHOHFWVWRH[HUFLVHLWVSRZHUVLQDPDQQHUWKDWFRQWUDYHQHVRQH

UHJXODWHLWVHFRQRP\QRUWKDWVXFKUHJXODWLRQPD\QHYHUQHJDWLYHO\DIIHFWWKH&ODLPDQW5DWKHU

$UJHQWLQH %,7  7KH &ODLPDQW KDV QRW DOOHJHG WKDW $UJHQWLQD PD\ QRW H[HUFLVH LWV SRZHUV WR

DW LVVXH LV WKH 5HVSRQGHQW¶V REOLJDWLRQ WR REVHUYH LWV WUHDW\ FRPPLWPHQWV XQGHU WKH *HUPDQ

RWKHUZLVH%XWWKH5HVSRQGHQW¶VJHQHUDOVRYHUHLJQW\LVQRWDWLVVXHLQWKHVHSURFHHGLQJV:KDWLV

7KLVULJKWDGKHUHVLQWKHVRYHUHLJQ*RYHUQPHQWRI$UJHQWLQDERWKLQWLPHVRIHFRQRPLFFULVLVDQG
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$V QRWHG DERYH WKH 5HVSRQGHQW¶V UHSO\ PHPRULDO RQ MXULVGLFWLRQ DOOXGHV WR WKH IDFWXDO

1. Position of the Respondent

A. Admissibility of the objection

FOURTH OBJECTION TO JURISDICTION: DFS IS NOT THE PROPER
CLAIMANT BECAUSE IT NO LONGER OWNS THE CLAIM

 5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQSDUD7KHVHIDFWVDUHVXPPDUL]HGDWSDUDDERYH





 5HVSRQGHQW¶V5HMRLQGHURQWKH0HULWVSDUDV



 7KH 7ULEXQDO QRWHV WKDW DW WKH WLPH RI WKH VKDUH SXUFKDVH DJUHHPHQW WKH &ODLPDQW ZDV FDOOHG
'DLPOHU&KU\VOHU 6HUYLFHV $*6RPHWLPH ODWHUKRZHYHUSXUVXDQWWRWKHEUHDNXSEHWZHHQWKH'DLPOHU
DQG&KU\VOHUFRPSDQLHVWKH&ODLPDQWFKDQJHGLWVQDPHWR'DLPOHU)LQDQFLDO6HUYLFHV ')6 7KLVLVKRZ
WKH&ODLPDQWKDVUHIHUUHGWRLWVHOIWKURXJKRXWWKHVHSURFHHGLQJV







PRPHQWRIH[SUHVVLQJLWVFRQVHQWWRWKLVDUELWUDWLRQ'DLPOHU)LQDQFLDO6HUYLFHV$*ZDVQRWWKH

GDWH   ³$V D FRQVHTXHQFH´ $UJHQWLQD VWDWHV ³WKH SUHVHQW FDVH LV LQDGPLVVLEOH VLQFH DW WKH

WKDWE\YLUWXHRIWKHVDOH')6QRORQJHURZQHGDSURWHFWHGLQYHVWPHQWXQGHUWKH%,7DVRIWKDW

PHPRULDO$UJHQWLQDQRWHVWKDWWKHUHTXHVWIRUDUELWUDWLRQZDVILOHGRQ$XJXVWDQGREMHFWV

REMHFWLRQWRMXULVGLFWLRQLQFRQVHTXHQFHRIWKLV6KDUH3XUFKDVH$JUHHPHQWEHFRPHVFOHDU,QWKDW

5HVSRQGHQW¶V UHMRLQGHU PHPRULDO RQ WKH PHULWV KRZHYHU WKDW WKH HVVHQFH RI $UJHQWLQD¶V

GDWHG  -XQH  ³WKH 6KDUH 3XUFKDVH $JUHHPHQW´ RU ³63$´    ,W LV QRW XQWLO WKH

$UJHQWLQD WRLWVSDUHQWFRPSDQ\ 'DLPOHU&KU\OVHU$*6WXWWJDUW E\DVKDUHSXUFKDVHDJUHHPHQW

&ODLPDQW ')6 %HUOLQ  VROG LWV VKDUHV LQ WKH DOOHJHGO\ KDUPHG $UJHQWLQH 6XEVLGLDU\ '&6

XQGHUSLQQLQJV IRU WKLV REMHFWLRQ   1DPHO\ DFFRUGLQJ WR WKH &ODLPDQW¶V ([KLELW &;  WKH



V.

REMHFWLRQLVDOVRUHMHFWHG

GLUHFWO\ RXW RI DQ LQYHVWPHQW´  )RU DOO RI WKHVH UHDVRQV WKH 5HVSRQGHQW¶V WKLUG MXULVGLFWLRQDO

FODLPV DV SOHDGHG VDWLVI\ WKH ,&6,' &RQYHQWLRQ¶V UHTXLUHPHQW RI D OHJDO GLVSXWH ³DULVLQJ

FROODSVHWKHUHE\JLYLQJULVHWRDGXW\RIFRPSHQVDWLRQ,WLVWKHUHIRUHFOHDUWKDWWKH&ODLPDQW¶V

$UJHQWLQD¶VREOLJDWLRQVXQGHUWKH%,7DQGEURXJKWLWVHQWLUHLQYHVWPHQWWRWKHEULQNRIILQDQFLDO

&ODLPDQW KDV PRUHRYHU DOOHJHG WKDW WKLV DOWHUDWLRQ RI WKH OHJDO UHJLPH YLRODWHG VRPH RI

E\WKH*RYHUQPHQW¶VUHYRFDWLRQRIWKHOHJDOUHJLPHJRYHUQLQJGROODUGHQRPLQDWHGFRQWUDFWV7KH

VWUHDPRILQFRPHIDOOLQJZLWKLQWKH%,7¶VGHILQLWLRQRI³LQYHVWPHQW±ZDVVXEVWDQWLDOO\UHGXFHG

$WWKHKHDULQJVWKH&ODLPDQWREMHFWHGWKDW$UJHQWLQDUDLVHGWKLVSRLQWWRRODWHDQGWRRN

,&6,'$UELWUDWLRQ5XOH  DLPVDWSURPRWLQJDUELWUDOHIILFLHQF\E\UHTXLULQJGLVSXWLQJ

 ,ELGDWSDUD







 &ODLPDQW¶V3RVW+HDULQJ/HJDO6XEPLVVLRQVSDUD

 &ODLPDQW¶V3RVW+HDULQJ6XEPLVVLRQVRI)DFWSDUDV



 5HVSRQGHQW¶V3RVW+HDULQJ/HJDO6XEPLVVLRQVSSFLWLQJCase Concerning the Application of the
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzigovina v. Serbia
and Montenegro),&--XGJPHQWRI)HESDUDV







FRQVLGHUDWDQ\VWDJHRIWKHSURFHHGLQJZKHWKHUWKHGLVSXWHRUDQ\DQFLOODU\FODLPEHIRUHLWLV

DV HYLGHQFHG E\ ,&6,' 5XOH    ZKLFK SHUPLWV WKH 7ULEXQDO ³RQ LWV RZQ LQLWLDWLYH >WR@

HIILFLHQF\PXVWEHEDODQFHGKRZHYHUDJDLQVWWKH7ULEXQDO¶VGXW\QRWWRH[FHHGLWVFRPSHWHQFH

GRXEWRILWVDXWKRULW\WRGLVPLVVDQXQWLPHO\REMHFWLRQLQDSSURSULDWHFLUFXPVWDQFHV7KHJRDORI

SDUWLHV WR UDLVH MXULVGLFWLRQDO REMHFWLRQV LQ D WLPHO\ IDVKLRQ DQG WKH SUHVHQW 7ULEXQDO GRHV QRW



3. Considerations of the Tribunal

³$Q\ REMHFWLRQ WKDW WKH GLVSXWH RU DQ\ DQFLOODU\ FODLP LV QRW ZLWKLQ WKH
MXULVGLFWLRQRIWKH&HQWUHRUIRURWKHUUHDVRQVLVQRWZLWKLQWKHFRPSHWHQFHRI
WKH7ULEXQDOVKDOOEHPDGHDVHDUO\DVSRVVLEOH$SDUW\VKDOOILOHWKHREMHFWLRQ
ZLWKWKH6HFUHWDU\*HQHUDOQRODWHUWKDQWKHH[SLUDWLRQRIWKHWLPHOLPLWIL[HGIRU
WKH ILOLQJ RI WKH FRXQWHUPHPRULDO RU LI WKH REMHFWLRQ UHODWHV WR DQ DQFLOODU\
FODLPIRUWKHILOLQJRIWKHUHMRLQGHU±XQOHVVWKHIDFWVRQZKLFKWKHREMHFWLRQLV
EDVHGDUHXQNQRZQWRWKHSDUW\DWWKDWWLPH´

KDYHZDLYHGWKHREMHFWLRQLQDFFRUGDQFHZLWK,&6,'$UELWUDWLRQ5XOH  ZKLFKVWDWHV

RQHPRQWKEHIRUHWKHKHDULQJV 7KHUHIRUHWKH&ODLPDQWDVVHUWV$UJHQWLQDPXVWEHGHHPHGWR

HPSKDVL]HVWKDW$UJHQWLQDILUVWEURDFKHGWKHSRLQWLQLWVUHMRLQGHUPHPRULDORQWKHPHULWVRQO\

WKH SRVLWLRQ WKDW LW LV WKHUHIRUH LQDGPLVVLEOH  ,Q LWV SRVWKHDULQJ VXEPLVVLRQV WKH &ODLPDQW



2. Position of the Claimant

RIWKHREMHFWLRQVKRXOGQRWUHQGHUWKHREMHFWLRQLQDGPLVVLEOH

WKH7ULEXQDOFRQVWLWXWLQJres judicata 7KHVXJJHVWLRQVHHPVWREHWKDW$UJHQWLQD¶VODWHUDLVLQJ

DWWKLVODWHVWDJHRIWKHSURFHHGLQJVVLQFHWKHUHKDYHQRW\HWEHHQDQ\MXULVGLFWLRQDOILQGLQJVE\

7ULEXQDOUHWDLQVWKHDXWKRULW\WRGHFLGHXSRQLWVRZQMXULVGLFWLRQLIQHFHVVDU\proprio motuHYHQ

$UJHQWLQDSRLQWVWRWKH,&-¶VGHFLVLRQLQWKHSerbia GenocideFDVHDVHYLGHQFHWKDWWKH

VXEPLVVLRQV

WKHYDOXHRILWVOHDVHDQGORDQFRQWUDFWV±ZKLFKWKH7ULEXQDOKDVDOUHDG\IRXQGWREHDSURWHFWHG


$UJHQWLQD UHLWHUDWHG WKLV REMHFWLRQ GXULQJ WKH RUDO KHDULQJV DQG LQ LWV SRVWKHDULQJ ZULWWHQ

FRQVHTXHQFHRIWKH5HVSRQGHQW¶VGLVSXWHGPHDVXUHV,QSDUWLFXODUWKH&ODLPDQWKDVDOOHJHGWKDW



RZQHU DQGRU FRQWUROOLQJ FRPSDQ\ RI WKH VXEVLGLDULHV >ZKLFK DUH WKH@ REMHFW RI WKH FODLP´ 
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8QGHUWKHFLUFXPVWDQFHVWKH7ULEXQDOILQGVWKDWLWZRXOGQRWEHDSSURSULDWHWRGLVPLVV

6HFRQGWKHSDUWLHVKHUHUHVROYHG±RIWKHLURZQLQLWLDWLYH±WRMRLQWKHMXULVGLFWLRQDODQG






 6HHHJ&ODLPDQW¶V5HTXHVWIRU$UELWUDWLRQDWSDUDVWDWLQJ³WKLVLVDOHJDOGLVSXWHDULVLQJGLUHFWO\
RXWRIDQLQYHVWPHQWLQ$UJHQWLQDE\'&6LQLWVZKROO\RZQHGVXEVLGLDU\'&6$UJHQWLQD«´


 7KH &ODLPDQW ILUVW GLVFORVHG WKH VDOH LQ LWV  $XJXVW  0HPRULDO RQ WKH 0HULWV DW SDUD   ,W
VXEPLWWHGDFRS\RIWKHGLVSXWHG6KDUH3XUFKDVH$JUHHPHQW &ODLPDQW¶V([KLELW&; RQWKHVDPHGDWH
7KLV ZDV QHDUO\D \HDUEHIRUHWKH0D\ILOLQJRI $UJHQWLQD¶V 5HSO\ 0HPRULDORQ-XULVGLFWLRQDQG
PRUHWKDQWZR\HDUVEHIRUH$UJHQWLQD¶V2FWREHU5HMRLQGHURQWKH0HULWVLQZKLFK$UJHQWLQDILUVW
FODULILHGLWVREMHFWLRQFRQFHUQLQJWKH63$



EHQRXQIDLUQHVVWRWKH&ODLPDQWIURPFRQVLGHULQJWKHREMHFWLRQDWWKLVSRLQW

LQWKHLUSRVWKHDULQJVXEPLVVLRQVDQGLQDVXEVHTXHQWURXQGRIZULWWHQEULHIV7KHUHFDQWKHUHIRUH

SDUWLHVUHFHLYHGDPSOHRSSRUWXQLW\WRDGGUHVVWKHREMHFWLRQQRWRQO\DWWKHRUDOKHDULQJVEXWDOVR

EHIRUH WKH FORVH RI WKH MXULVGLFWLRQDO SURFHHGLQJV  7KLUG IURP WKH VWDQGSRLQW RI IDLUQHVV ERWK

MXULVGLFWLRQDOSOHDGLQJVZHUHREOLTXHDWEHVWLWQRQHWKHOHVVFODULILHGWKHJURXQGVIRULWVREMHFWLRQ

PHULWVSURFHHGLQJVLQWKLVFDVH7KXVZKLOHWKH5HVSRQGHQW¶VDOOXVLRQVWRWKH63$LQLWVZULWWHQ



VROHO\WRWKHTXHVWLRQRIWKHHIIHFWRIWKH63$XSRQWKH7ULEXQDO¶VMXULVGLFWLRQ

HYHQWXDOO\ UHTXHVWHG DQG UHFHLYHG IURP ERWK SDUWLHV DQ DGGLWLRQDO URXQG RI EULHILQJ GHYRWHG

MXULVGLFWLRQDO SUDFWLFH DV ZLOO EHFRPH FOHDU EHORZ  ,QGHHG IRU WKLV UHDVRQ WKH 7ULEXQDO

7KLVLVSDUWLFXODUO\WKHFDVHDVWKHREMHFWLRQUDLVHVLVVXHVWKDWDSSHDUWREHQRYHOZLWKLQ,&6,'

WKH GLVFORVXUH ZKLFK FRPSULVHG D VLQJOH SDUDJUDSK ZLWKLQ WKH &ODLPDQW¶V SDJH PHPRULDO

5HVSRQGHQWPLJKWKDYHIDLOHGWRLPPHGLDWHO\UHDOL]HWKHSRWHQWLDOMXULVGLFWLRQDOLPSOLFDWLRQVRI

TXDQWXP LVVXHV QRW MXULVGLFWLRQDO PDWWHUV  7KH 7ULEXQDO FDQ WKHUHIRUH DSSUHFLDWH KRZ WKH

LQ LWV PHPRULDO RQ WKH PHULWV LW GLG VR IOHHWLQJO\ LQ D VHFWLRQ RI LWV DUJXPHQW GHGLFDWHG WR

RIWKHILOLQJRIWKHFODLP 0RUHRYHUZKLOHWKH&ODLPDQWGLVFORVHGWKHIDFWRIWKHVKDUHWUDQVIHU

DUHDVRQDEOHUHDGHUWREHOLHYHWKDWWKH&ODLPDQWVWLOORZQHGWKH$UJHQWLQH6XEVLGLDU\DWWKHWLPH

RWKHUKDQGWKH&ODLPDQW¶VLQLWLDOSUHVHQWDWLRQRILWVFODLPZDVZRUGHGLQVXFKDPDQQHUDVWROHDG

DUWLFXODWHWKHREMHFWLRQZLWKLQWKHWLPHIUDPHVHWE\5XOH  LVWKHUHIRUHUHJUHWWDEOH2QWKH

FRPSOHWLRQ RI WKH ZULWWHQ MXULVGLFWLRQDO SOHDGLQJV 7KH 5HVSRQGHQW¶V IDLOXUH WR VXIILFLHQWO\

GLVFORVHG WR WKH 5HVSRQGHQW DW DQ HDUO\ VWDJH RI WKH SURFHHGLQJV DQG FHUWDLQO\ EHIRUH WKH

UHVSRQVLELOLW\IRUWKHWDUG\GLVFXVVLRQRIWKHREMHFWLRQ7KHIDFWXDOEDVHVIRUWKHREMHFWLRQZHUH

WKH 5HVSRQGHQW¶V REMHFWLRQ RQ WLPHOLQHVV JURXQGV  )LUVW ERWK SDUWLHV KHUH EHDU VRPH



WKHLUFDVHV7KHVHDUHDOOPDWWHUVIRUWKH7ULEXQDO¶VGLVFUHWLRQ

DGGLWLRQREVHUYHLWVGXW\WRHQVXUHWKDWERWKSDUWLHVUHFHLYHDIXOODQGIDLURSSRUWXQLW\WRSUHVHQW

ZLWKLQ WKH MXULVGLFWLRQ RI WKH &HQWUH DQG ZLWKLQ LWV RZQ FRPSHWHQFH´  7KH 7ULEXQDO PXVW LQ
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'XULQJWKHRUDOKHDULQJVWKH7ULEXQDOUHTXHVWHGIURPERWKSDUWLHVSRVWKHDULQJZULWWHQ

1. The Tribunal’s request for further submissions concerning the SPA

B. Substance of the objection

%RWK SDUWLHV GXO\ ILOHG IXOO ZULWWHQ UHVSRQVHV WR WKH 7ULEXQDO¶V TXHVWLRQV DORQJ ZLWK



HYHQWXDOO\HPHUJHGWKURXJKWKHVHYDULRXVVXEPLVVLRQVDUHVHWIRUWKEHORZ



EHIRUH WKH 7ULEXQDO  7KH NH\ FRQWHQWLRQV RI WKH SDUWLHV UHODWLQJ WR WKH 63$ REMHFWLRQ DV WKH\

RQH DQRWKHU¶V DUJXPHQWV  7KHVH VXEPLVVLRQV KDYH JUHDWO\ DVVLVWHG LQ FODULI\LQJ WKH TXHVWLRQV

VXSSRUWLQJZLWQHVVVWDWHPHQWVDQGH[SHUWOHJDORSLQLRQV7KH\DOVRSURYLGHGEULHIUHVSRQVHVWR



³7KH7ULEXQDOQRWHVWKDWWKHUHIHUHQFHG6KDUH3XUFKDVH$JUHHPHQWSUHGDWHVWKH
SUHVHQW ,&6,' FODLP ZKLFK ZDV UHJLVWHUHG RQ  $XJXVW   7KH 7ULEXQDO
IXUWKHUQRWHVWKDWWKH3DUWLHVGLGQRWLQWKHLUSRVWKHDULQJEULHIVUHVSRQGWRWKH
TXHVWLRQSRVHGE\WKH7ULEXQDODWWKHRUDOKHDULQJFRQFHUQLQJWKHODZDSSOLFDEOH
WR WKH PHDQLQJ RI WKH 6KDUH 3XUFKDVH $JUHHPHQW DQG WKH FRUUHVSRQGLQJ
UHOHYDQFHRIWKDW$JUHHPHQWLQUHODWLRQWRWKH7ULEXQDO¶VMXULVGLFWLRQ 7UDQVFULSW
RI2UDO+HDULQJV'D\SOLQHVSOLQHV 

7KH TXHVWLRQ DV WR ZKHWKHU WKH ,&6,' FODLP ZDV WUDQVIHUUHG WR WKH &ODLPDQW¶V
3DUHQW &RPSDQ\ DORQJ ZLWK WKH VKDUHV PD\ WXUQ XSRQ WKH LQWHQWLRQ RI WKH
FRQWUDFWLQJ SDUWLHV WR WKH 6KDUH 3XUFKDVH $JUHHPHQW  7KH 7ULEXQDO LQYLWHV WKH
3DUWLHV ZLWKLQ  GD\V WR ILOH DQ\ VXSSOHPHQWDU\ VXEPLVVLRQV LQFOXGLQJ
VXSSRUWLQJ OHJDO DXWKRULWLHV WKH\ PD\ ZLVK WR ORGJH FRQFHUQLQJ WKH IROORZLQJ
TXHVWLRQV

 7KH ODZ DSSOLFDEOH WR WKH LQWHUSUHWDWLRQ RI WKH 6KDUH 3XUFKDVH
$JUHHPHQWZKHWKHU*HUPDQODZRULQWHUQDWLRQDOODZ

 7KH SURSHU LQWHUSUHWDWLRQ RI WKH 6KDUH 3XUFKDVH $JUHHPHQW XQGHU WKH
DSSOLFDEOHODZLQUHODWLRQWRWKH,&6,'FODLPLQFOXGLQJZKHWKHUDQGLI
VRKRZWKH$JUHHPHQWJRYHUQVWKHRZQHUVKLSRIWKH,&6,'FODLPDQGRU
WKHOHJDOHQWLWOHPHQWWRDQ\UHFRYHU\IURPWKH,&6,'FODLP´

RIWKHOHWWHUZDVDVIROORZV

VSHFLILFTXHVWLRQVWRDVVLVWWKHSDUWLHVLQDGGUHVVLQJWKH7ULEXQDO¶VFRQFHUQV7KHHVVHQWLDOWKUXVW

IXUWKHUFODULILFDWLRQRIWKHLUUHVSHFWLYHSRVLWLRQV,QWKDWOHWWHUWKH7ULEXQDOSURYLGHGDOLVWRI

UHTXHVW7KH7ULEXQDOWKHUHIRUHZURWHWRWKHSDUWLHVRQ$XJXVWDQGDJDLQUHTXHVWHG

GLVSXWHG6KDUH3XUFKDVH$JUHHPHQW5HJUHWWDEO\QHLWKHU3DUW\SURYLGHGDFOHDUUHVSRQVHWRWKLV

VXEPLVVLRQVFRQFHUQLQJWKHODZDSSOLFDEOHWRGHWHUPLQLQJWKHFRUUHFWPHDQLQJDQGLPSDFWRIWKH
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$UJHQWLQD VWUHVVHV WKDW WKH &ODLPDQW EHIRUH ILOLQJ WKH SUHVHQW FODLP WUDQVIHUUHG WKH

2. Position of the Respondent

$UJHQWLQD¶V SRVLWLRQ LV WKDW WKH SKUDVH ³DQ\ RWKHU ULJKWV SHUWDLQLQJ WR WKH 6ROG 6KDUHV´

7KH5HVSRQGHQW¶VDOWHUQDWLYHDUJXPHQWLVWKDW$UJHQWLQHODZDSSOLHVLQGHWHUPLQLQJWKH

&LWLQJ WKH H[SHUW RSLQLRQ RI 3URIHVVRU :XUPQHVW D *HUPDQ VSHFLDOLVW LQ SULYDWH

LQFOXGLQJ,&6,'FODLPV´ 2QWKLVEDVLVWKH5HVSRQGHQWVXEPLWVWKDW*HUPDQODZDSSOLHVWRWKH

WKDWJHQHUDOLQWHUQDWLRQDOODZUHTXLUHVDFODLPDQWWRKROGDOHJDOO\SURWHFWHGULJKWRULQWHUHVWDWWKH

ODZ±DSSOLHVWRWKHGHWHUPLQDWLRQRIZKHWKHURUQRWWKH,&6,'FODLPZDVDFWXDOO\DVVLJQHGWRWKH

&RPSDQ\  :LWK UHVSHFW WR WKH ,&6,' &RQYHQWLRQ $UJHQWLQD VXEPLWV WKDW WKH FULWLFDO GDWH IRU

 5HVSRQGHQW¶V3RVW+HDULQJ6XPPDU\RI$UJXPHQWVSDUD

 ,ELGDWSDUDV FLWLQJWKH,&-¶VBarcelona TractionNottebohmDQGSouth West AfricaFDVHV 





 ,ELGDWSDUDV






 5HVSRQGHQW¶VSRVWKHDULQJ63$VXEPLVVLRQRI6HSSDUW,SDUD8QOHVVRWKHUZLVHQRWHGDOO
SDUDJUDSKQXPEHUVUHIHUULQJWRWKLVVXEPLVVLRQUHIHUWRWKHSDUDJUDSKQXPEHUVDSSHDULQJLQSDUWV,9RIWKH
VXEPLVVLRQDQGQRWWRWKHSDUDJUDSKVDSSHDULQJLQWKHLQWURGXFWLRQWRWKHVXEPLVVLRQ ZKLFKDUHVHSDUDWHO\
QXPEHUHG 

 ([KLELW&;³6KDUH3XUFKDVHDQG$VVLJQPHQW$JUHHPHQW´$UWLFOH   SDUHQWKHWLFDOLQRULJLQDO 
HPSKDVLVDGGHGE\WKH7ULEXQDO  TXRWHGE\$UJHQWLQDLQLWV3RVW+HDULQJ6XEPLVVLRQVRI)DFWS 





 ,ELGDWSDUD FLWLQJ6&+5(8(5±DERYHQRWHDWSVHFWLRQ 

 ,ELGDWSDUDV
 $UWLFOH  RIWKH63$&ODLPDQW¶V([KLELW&;








 5HVSRQGHQW¶VSRVWKHDULQJ63$VXEPLVVLRQRI6HSDWSDUDFLWLQJH[SHUWRSLQLRQRI3URI
:XUPQHVW



 5HVSRQGHQW¶VSRVWKHDULQJ63$VXEPLVVLRQRI6HSDWSDUDV



 ,ELGDWSDUDV FLWLQJCSOB v. Slovakia,&6,'&DVH1R$5%'HFLVLRQRQ-XULVGLFWLRQ 
0D\ SDUDDQGVivendi II±-XULVGLFWLRQDERYHQRWHSDUDV 7KHWH[WRI$UWLFOH  
RIWKH%,7LVVHWIRUWKLQSDUDRIWKLVDZDUG







EXWWKDW$UJHQWLQHODZ±LQFOXGLQJLWVUXOHVRQSULYDWHLQWHUQDWLRQDOODZDQGLQWXUQLWVVXEVWDQWLYH

RULQWHUHVWZKHQLWILOHGWKHFODLPEHFDXVHLWKDGDOUHDG\WUDQVIHUUHGWKHLQYHVWPHQWWRLWV3DUHQW



LQWHUSUHWDWLRQRIWKH63$LQGHWHUPLQLQJWKHREOLJDWLRQVRIWKH63$FRQWUDFWLQJSDUWLHVinter se

WLPHRIILOLQJWKHFODLP +HUHLWVXEPLWVWKH&ODLPDQWQRORQJHUKHOGDOHJDOO\SURWHFWHGULJKW



VDOHREOLJDWLRQVXQGHUWKH63$@DQGWKHDFWXDODVVLJQPHQWRIWKHVKDUHVULJKWVDQGRUFODLPV±

DJUHHPHQWWRWUDQVIHUWKHVKDUHVLQFRQVLGHUDWLRQIRUWKHSD\PHQWRIDQDPRXQWRIPRQH\>DNDWKH

LQWHUQDWLRQDO ODZ WKH 5HVSRQGHQW PDLQWDLQVWKDW ³*HUPDQ ODZ PDNHV D GLVWLQFWLRQ EHWZHHQWKH



³6R IDU DV OHJDOO\ SHUPLWWHG WKLV $JUHHPHQW VKDOO EH VXEMHFW H[FOXVLYHO\ WR WKH
ODZVRI*HUPDQ\EDUULQJWKHDSSOLFDWLRQRIWKHLQWHUQDWLRQDOSULYDWHODZRIERWK
*HUPDQ\DQG$UJHQWLQD´ 

DUWLFOH  RIWKH63$VWDWHV

LQWHUSUHWDWLRQRIWKH63$SHUWKH63$¶VH[SOLFLWFKRLFHRIODZFODXVH7KDWFODXVHIRXQGLQ

GHWHUPLQHG E\ D VRXUFH RI ODZ RWKHU WKDQ LQWHUQDWLRQDO ODZ WKHQ *HUPDQ ODZ DSSOLHV WR WKH

6HFRQGLWVXEPLWVLIWKH7ULEXQDOILQGVWKDWWKHHIIHFWVRIWKH63$XSRQLWVMXULVGLFWLRQDUHWREH

ZKLFK UHIHUV inter alia WR $UJHQWLQH ODZ WKHUHE\ FRQILUPLQJ WKDW $UJHQWLQH ODZ DSSOLHV 

)LUVW LW DUJXHV WKH LQWHUQDWLRQDO ODZ UHOHYDQW WR WKH TXHVWLRQ LQFOXGHV DUWLFOH    RI WKH %,7

7ULEXQDO¶VMXULVGLFWLRQVXEVHTXHQWWRWKHVKDUHWUDQVIHU,WUHDFKHVWKLVFRQFOXVLRQLQWZRZD\V



&RQYHQWLRQDQGJHQHUDOLQWHUQDWLRQDOODZ

WKHVH UHDVRQV WKH 5HVSRQGHQW VXEPLWV WKH &ODLPDQW ODFNV jus standi XQGHU ERWK WKH ,&6,'

PDGH DIWHU WKH LQLWLDWLRQ RI WKH DUELWUDO SURFHHGLQJV  +HUH WKH WUDQVIHU RFFXUUHG EHIRUH )RU

GLG QRW DIIHFW WKHLU MXULVGLFWLRQ WKHVH WULEXQDOV GHDOW ZLWK VFHQDULRV LQ ZKLFK WKH WUDQVIHU ZDV

WKDWDOWKRXJKRWKHU,&6,'WULEXQDOVKDYHKHOGWKDWWKHWUDQVIHURIDQLQYHVWPHQWWRDWKLUGSDUW\

GHWHUPLQLQJjus standiLVWKHGDWHRQZKLFKWKHDUELWUDOSURFHHGLQJVDUHFRPPHQFHG ,WQRWHV
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$V WR WKH ODWWHU VRXUFH RI ODZ WKH 5HVSRQGHQW FLWHV WKUHH ,&- FDVHV IRU WKH SURSRVLWLRQ



$UJHQWLQD*HUPDQ\%,7DQGWKHUHOHYDQWUXOHVRILQWHUQDWLRQDOODZ

LQWHUQDWLRQDODUELWUDWLRQFODLP 7KH7ULEXQDOVKRXOGWKHUHIRUHDSSO\WKH,&6,'&RQYHQWLRQWKH

ODZVKRXOGDSSO\LQGHWHUPLQLQJWKHHIIHFWVRIWKH63$XSRQWKH&ODLPDQW¶VVWDQGLQJWRILOHDQ

LQWHUQDWLRQDOODZDQGWKHRWKHUXQGHU$UJHQWLQHODZ ,WVSULPDU\DUJXPHQWLVWKDWLQWHUQDWLRQDO

VKDUHKROGLQJ,QVXSSRUWRIWKLVSRVLWLRQ$UJHQWLQDPDNHVWZRDOWHUQDWLYHDUJXPHQWVRQHXQGHU

prima facie LQFOXGHV WKH ULJKW WR EULQJ DQ ,&6,' FODLP IRU GDPDJHV DOOHJHGO\ GRQH WR WKH



³«WKH%X\HU>DNDWKH3DUHQW&RPSDQ\@KHUHE\SXUFKDVHVIURPWKH6HOOHU>DND
WKH&ODLPDQW@DOOWKH6HOOHU¶VSUHVHQWVKDUHVLQWKH&RPSDQ\«DQGDOOULJKWVWR
IXWXUH VKDUHV ZKLFK UHVXOW IURP DQ\ LQFUHDVH WR FDSLWDO XQWLO WKH &ORVLQJ 'DWH
KHUHLQDIWHUUHIHUUHGWRFROOHFWLYHO\DV³WKH6ROG6KDUHV´ LQFOXGLQJDOOWKHULJKWV
WR GLYLGHQGV DOO WKH YRWLQJ ULJKWV DQG DQ\ RWKHU ULJKWV SHUWDLQLQJ WR WKH 6ROG
6KDUHV IRU DOO WKH &RPSDQ\¶V SURILWV ZKLFK KDYH QRW EHHQ DSSURSULDWHG WR
VKDUHKROGHUVRIWKH&RPSDQ\XQWLOWKHGDWHRIVLJQLQJRIWKLV$JUHHPHQW´

$JUHHPHQW

WR EULQJ DQ\ ,&6,' FODLPV $UJHQWLQD TXRWHV WKH UHOHYDQW SRUWLRQ RI WKH  6KDUH 3XUFKDVH

VXEVHTXHQWWRWKHWUDQVIHU,QVXSSRUWRILWVDVVHUWLRQWKDWWKH&ODLPDQWGLGQRWUHVHUYHLWVULJKW

UHVHUYLQJ IRU LWVHOI DQ\ ULJKW WR UHWDLQ DQ\ %,7EDVHG OHJDO FODLPV SHUWDLQLQJ WR WKH LQYHVWPHQW

HQWLUHW\RILWVVKDUHVLQWKH$UJHQWLQH6XEVLGLDU\WRLWV3DUHQW&RPSDQ\DQGWKDWLWGLGVRZLWKRXW
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7KH5HVSRQGHQWUDLVHVVHYHUDODGGLWLRQDOSRLQWVLQVXSSRUWRILWVSRVLWLRQ)LUVWLWDVVHUWV

6HFRQGWKH5HVSRQGHQWGLVSXWHVWKHWHVWLPRQ\RIWKH&ODLPDQW¶VZLWQHVVHVWRWKHHIIHFW

WKH,&6,'FODLPWREHH[FOXGHGIURPWKHVFRSHRIWKHWUDQVIHU DQG

63$ZDVFRQFOXGHGLQWKHFRQWUDFWLQJSDUWLHVWRWKH63$FDQQRWKDYHLQWHQGHGIRU

,&6,' FODLP ZDV QRW HYHQ FRQVLGHUHG E\ ')6 XQWLO VRPHWLPH LQ  WKXV VLQFH WKH

EURXJKW WR WKH 7ULEXQDO¶V DWWHQWLRQ DW WKH KHDULQJV LQGLFDWH WKDW WKH SRVVLELOLW\ RI DQ

HPDLOH[FKDQJHVEHWZHHQ'DLPOHURIILFLDOVZKLFKIRUPSDUWRIWKHUHFRUGDQGZKLFKZHUH

SKUDVH³DQ\RWKHUULJKWVSHUWDLQLQJWRWKHVROGVKDUHV´ 

SDUWLHV¶ ex post facto DVVHUWLRQV EHFDXVH WKH FODLP LV LQFOXGHG LQ WKH 63$¶V XVH RI WKH

WKHSODLQODQJXDJHRIWKH63$VKRZVWKDWWKHFODLPZDVLQIDFWWUDQVIHUUHGZKDWHYHUWKH

 ,ELGDWSDUDV

 ,ELGDWSDUD

 ,ELGDWSDUDV











 ,ELGDWSDUDV



 5HVSRQGHQW¶V2EVHUYDWLRQVRQWKH1HZ(YLGHQFH3UHVHQWHGE\'DLPOHU7RJHWKHUZLWKLWV5HVSRQVHVWR
WKH7ULEXQDO¶V$GGLWLRQDO3RVW+HDULQJ4XHVWLRQV'HFHPEHUDWSDUD



 ,ELGDWSDUDV





x

x

WKH5HVSRQGHQW

WKDWWKHFRQWUDFWLQJSDUWLHVWRWKH63$GLGQRWLQWHQGWRWUDQVIHUWKH,&6,'FODLP$FFRUGLQJWR



UHTXLUHWKHFRQVHQWRIWKH*RYHUQPHQWRI$UJHQWLQDZKLFKFRQVHQWLWHPSKDWLFDOO\UHIXVHV

DGGVWKDWMRLQLQJWKH3DUHQW&RPSDQ\WRWKHSURFHHGLQJVDWWKLVVWDJHLVLPSRVVLEOHDVWKLVZRXOG

RQEHKDOIRILWV3DUHQW&RPSDQ\DQGSRLQWVRXWWKDWLWKDVQRWLQIDFWDWWHPSWHGWRGRVRKHUH,W

FXUHG,WHPSKDVL]HVWKDWWKH&ODLPDQWKDVQRVWDQGLQJXQGHULQWHUQDWLRQDOODZWREULQJDFODLP

WKDW WKH GHIHFWLQ WKH7ULEXQDO¶VMXULVGLFWLRQ FDXVHG E\ WKH VKDUH WUDQVIHU LVIDWDO DQG FDQQRW EH



³>&@RQVLGHULQJ WKDW IURP WKH YHU\ EHJLQQLQJ &ODLPDQW KDV FODLPHG LQ LWV
FDSDFLW\DVVKDUHKROGHURIWKH6XEVLGLDULHVWKDWZHUHSXUSRUWHGO\DIIHFWHGE\WKH
PHDVXUHV FKDOOHQJHG LQ WKH LQVWDQW FDVH DQG WKDW XQGHU $UJHQWLQH ODZ WKH
WUDQVIHURIVKDUHVHQWDLOVWKHDVVLJQPHQWRIDOOFODLPVUHODWHGWRWKHRZQHUVKLSRI
VXFKLQWHUHVW')6KDVQRVWDQGLQJWREULQJDFODLPEHIRUH,&6,'´ 

UHDFKHVWKHIROORZLQJFRQFOXVLRQ
7KLUG WKH 5HVSRQGHQW DVVHUWV WKDW WKH HYLGHQFH VXEPLWWHG E\ WKH &ODLPDQW LQ

)LQDOO\ WKH 5HVSRQGHQW GLVSXWHV WKDW DQ\ DPELJXLW\ LQ WKH PHDQLQJ RI WKH 63$ DV WR

7KH &ODLPDQW GHQLHV WKDW LWV ULJKWV LQ WKH ,&6,' FODLP ZHUH WUDQVIHUUHG WR WKH 3DUHQW

 ,ELGDWSDUD

 ,ELG





 &ODLPDQW¶V3RVW+HDULQJ6XEPLVVLRQVRI)DFWSDUD





 5HVSRQGHQW¶V2EVHUYDWLRQVRQWKH1HZ(YLGHQFH3UHVHQWHGE\'DLPOHU7RJHWKHUZLWKLWV5HVSRQVHVWR
WKH7ULEXQDO¶V$GGLWLRQDO3RVW+HDULQJ4XHVWLRQV'HFHPEHUDWSDUD



 ,ELG DW SDUD   7KHVH FODLPV DUH IXUWKHU HODERUDWHG LQ LQWHU DOLD SDUDV  DQG   7KH
5HVSRQGHQW DOVR FRPSODLQV RI FHUWDLQ IRUPDO GHIHFWV LQ WKH &ODLPDQW¶V HYLGHQFH LELG DW SDUDV  
ZKLFKWKH7ULEXQDOILQGVXQQHFHVVDU\WRDGGUHVVLQOLJKWRILWVEHORZGHFLVLRQ







$JUHHPHQWWRLQGLFDWHWKDWWKHULJKWWRLQYHVWPHQWWUHDW\FODLP>VLF@ZDVWUDQVIHUUHGDQGLWZDVQRW

WRDQLQYHVWPHQWWUHDW\FODLP,QWKH&ODLPDQW¶VYLHZ³>W@KHUHLVQRWKLQJLQWKH6KDUH3XUFKDVH

SUHVXPDEO\DOUHDG\H[LVWLQJ SURILWVZKLFKZRXOGQRWLQFOXGHDQ\SRWHQWLDOUHFRYHULHVSXUVXDQW

HQFRPSDVVHV RQO\ WKRVH ULJKWV UHIHUULQJ WR WKH $UJHQWLQH 6XEVLGLDU\¶V QRQDOORFDWHG DQG

&ODLPDQW WKHUHIRUH DOOHJHV WKDW WKH SKUDVH ³DQ\ RWKHU ULJKWV´ XQGHU D SODLQ ODQJXDJH UHDGLQJ

³IRU DOO WKH &RPSDQ\¶V SURILWV ZKLFK KDYH QRW EHHQ DSSURSULDWHG WR VKDUHKROGHUV´   7KH

UHIHUHQFHWR³DQ\RWKHUULJKWVSHUWDLQLQJWRWKHVROGVKDUHV´LVPRGLILHGE\WKHVXEVHTXHQWSKUDVH

&RPSDQ\XQGHUWKH6KDUH3XUFKDVH$JUHHPHQW ,WDVVHUWVWKDWWKH6KDUH3XUFKDVH$JUHHPHQW¶V



3. Position of the Claimant

SDUWLHV¶LQWHQW 

VKDUHVE\RSHUDWLRQRIODZ±ERWKLQWHUQDWLRQDODQG$UJHQWLQHODZ±LUUHVSHFWLYHRIWKHFRQWUDFWLQJ

5HVSRQGHQWDUJXHVEHFDXVHWKH,&6,'FODLPZDVXQGRXEWHGO\WUDQVIHUUHGXSRQWKHWUDQVIHURIWKH

DQ ex post facto LQWHUSUHWLYH DJUHHPHQW EHWZHHQ WKH 63$ FRQWUDFWLQJ SDUWLHV  7KLV LV VR WKH

ZKHWKHURUQRWWKH,&6,'FODLPZDVLQWHQGHGWREHWUDQVIHUUHG FDQEHFXUHGE\WKHH[HFXWLRQRI



DUELWUDWLRQDQGGRHVQRWGHULYHIURPLQGHSHQGHQWVRXUFHV

FRQWHPSRUDQHRXV WR WKH FRQFOXVLRQ RI WKH 63$ ZDV SUHSDUHG VROHO\ IRU WKH SXUSRVHV RI WKLV

SUREDWLYH YDOXH DQG VKRXOG EH GLVUHJDUGHG E\ WKH 7ULEXQDO EHFDXVH WKDW HYLGHQFH ZDV QRW

FRUURERUDWLRQRILWVZLWQHVVHV¶WHVWLPRQ\ VHWIRUWKLQWKH&ODLPDQW¶VFRQWHQWLRQVEHORZ LVRIQR



FODLP 

QHLWKHU WKH ')6 ERDUG¶V UHVROXWLRQ DSSURYLQJ WKH VKDUH WUDQVIHU QRU WKH PLQXWHV RI WKH
PHHWLQJDWZKLFKLWZDVDSSURYHGPHQWLRQDQ\WKLQJDERXWUHVHUYLQJWKHULJKWWRDQ,&6,'

x

VKDUHKROGHUVH[FHSWLQYHU\OLPLWHGFLUFXPVWDQFHVQRWSUHVHQWLQWKLVFDVHWKH5HVSRQGHQWWKHQ
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.LHOPDQRYLFK ZKR VWUHVV WKDW $UJHQWLQH ODZ SURKLELWV GRPHVWLF GHULYDWLYH DFWLRQV E\ IRUPHU

3DUHQW &RPSDQ\   3RLQWLQJ WR WKH H[SHUW RSLQLRQV RI $UJHQWLQH ODZ SURIHVVRUV 1LVVHQ DQG
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$VWRWKHFRQWHQWLRQ±UDLVHGE\$UJHQWLQD¶VH[SHUW3URIHVVRU:XUPQHVW±WKDW*HUPDQ

 &ODLPDQW¶VSRVWKHDULQJ63$VXEPLVVLRQSDUD

 ,ELGDWSDUDV

 ,ELGDWSDUD

 ,ELGDWSDUD

 ,ELG













 ,ELG







$UJHQWLQH FRPSDQ\ DQG DV D ILQDQFLDO HQWLW\ VXEMHFW WR UHJXODWLRQ E\ WKH $UJHQWLQH &HQWUDO

DFFHSWWKDWWKLVLVFRUUHFW7KH&ODLPDQWH[SODLQVWKDWEHFDXVHWKHWUDQVIHUUHGFRPSDQ\ZDVDQ

DSSOLFDEOHWRWKHWUDQVIHUDQGDVVLJQPHQWRIWKHVKDUHVWKH&ODLPDQWDQGLWVZLWQHVVHVDSSHDUWR

ODZ GLVWLQJXLVKHV EHWZHHQ WKH ODZ DSSOLFDEOH WR WKH LQWHUSUHWDWLRQ RI WKH FRQWUDFW DQG WKH ODZ



$UJHQWLQHLQWHUQDWLRQDOSULYDWHODZ´ 

/DZZLOOEHH[FOXVLYHO\VXEMHFWWR*HUPDQODZSUHYHQWLQJWKHDSSOLFDWLRQRIERWK*HUPDQDQG

OHJDORSLQLRQVSURYLGHGE\'DLPOHUDQGVWDWHGWKDW³>W@KHDJUHHPHQWLQVRIDUDVLWLVSHUPLWWHGE\

FRPSHWLWLRQODZ,QDSSURYLQJWKHWUDQVIHUWKH$UJHQWLQH&HQWUDO%DQNUHIHUHQFHGWKH*HUPDQ

&ODLPDQWWRVXEPLWOHJDORSLQLRQVFRQILUPLQJWKHOHJDOLW\RIWKH63$XQGHU*HUPDQODZDQG(&

SURSRVHG WUDQVIHU IRU WKH SXUSRVH RI UHJLVWHULQJ WKH WUDQVIHU RI WLWOH WRWKH VKDUHV UHTXHVWHG WKH

WKH 6KDUH 3XUFKDVH $JUHHPHQW´   7KH &ODLPDQW QRWHV WKDW $UJHQWLQD ZKHQ UHYLHZLQJ WKH

DQGKDVQRWILOHGLWVRZQ,&6,'FODLP











 ,ELGDWSDUDVDQG&ODLPDQW¶VSRVWKHDULQJ63$VXEPLVVLRQDWSDUDV

 6WDWHPHQWRI:ROIJDQJ%DXGHU6HQLRU&RXQVHORI'DLPOHU$*DWSDUD F 

 ,ELGDWSDUDV

 ,ELGDWSDUD

 ,ELGDWSDUD



YL 7KH3DUHQW&RPSDQ\KDVQRWDWWHPSWHGWRSDUWLFLSDWHLQWKHSUHVHQWDUELWUDWLRQLQDQ\ZD\

ERUQWKHFRVWVRIWKHSUHVHQWDUELWUDWLRQ

Y %RRNNHHSLQJHQWULHVVXEPLWWHGE\')6VKRZWKDW')6DQGQRWWKH3DUHQW&RPSDQ\KDV

DQGQRWIURPWKHERDUGRIWKH3DUHQW&RPSDQ\

LY ')6UHTXHVWHGDQGUHFHLYHGDXWKRUL]DWLRQWRSXUVXHWKH,&6,'FODLPIURPLWVRZQERDUG

FODLPZHUHQRWRQO\LQWHQGHGWREHERUQE\')6EXWZHUHDFWXDOO\ERUQE\')6

LLL )LQDQFLDO VWDWHPHQWV VXEPLWWHG E\ ')6 VKRZ WKDW DOO ORVVHV DVVRFLDWHG ZLWK WKH ,&6,'

HVWLPDWHGYDOXHRIWKH,&6,'FODLP

LL 7KH63$FRQWUDFWLQJSDUWLHVGLGQRWDGMXVWWKHQHJDWLYHSXUFKDVHSULFHLQDQ\ZD\IRUWKH

DOOHJHGO\DULVLQJRXWRIWKH,&6,'FODLPWR')6QRWWRLWV3DUHQW&RPSDQ\




FRQGXFWRILWVFRQWUDFWLQJSDUWLHVLQFOXGLQJLQSDUWLFXODUWKHIROORZLQJIDFWV

$UJHQWLQH*RYHUQPHQWH[SUHVVO\DFFHSWHGWKHDSSOLFDWLRQRI*HUPDQODZWRWKHLQWHUSUHWDWLRQRI

7KHQHJDWLYHSXUFKDVHSULFHSDLGIRUWKHORFDO$UJHQWLQH6XEVLGLDU\DOORFDWHGDOOORVVHV

HYLGHQFHG WKH &ODLPDQW VXEPLWV ERWK E\ WKH WHUPV RI WKH 63$ LWVHOI DQG E\ WKH VXEVHTXHQW

FRQILUPHGWKDW*HUPDQODZFRXOGJRYHUQWKHFRQWUDFW 0RUHRYHUWKH&ODLPDQWDUJXHV³>W@KH

L

WKH &ODLPDQW RU LWV 3DUHQW &RPSDQ\ WR WUDQVIHU WKH ,&6,' FODLP XQGHU WKH 63$   7KLV LV

VWUHVVHV WKDW $UJHQWLQH OHJDO DGYLFH REWDLQHG E\ 'DLPOHU DW WKH WLPH RI FRQFOXVLRQ RI WKH 63$



JLYHVHIIHFWWRWKH³ZLUNOLFKH:LOOH´RU³WUXHLQWHQWLRQ´RIWKHSDUWLHVDQGLWZDVQRWWKHLQWHQWRI

63$LQRUGHUWREHYDOLGDQGQRVXFKH[SOLFLWWUDQVIHUZDVUHFRUGHGKHUH6HFRQG*HUPDQODZ

,WIXUWKHU



7KH&ODLPDQWSRLQWVRXWWKDW*HUPDQODZLQWHUQDWLRQDOODZDQG$UJHQWLQHODZDOO

UHFRJQL]HDQGJLYHHIIHFWWRWKHFKRLFHRIODZVHOHFWHGE\WKHSDUWLHVWRDFRQWUDFW

*HUPDQ\´

ZDVQRWWUDQVIHUUHG)LUVW*HUPDQODZZRXOGUHTXLUHVXFKDWUDQVIHUWREHH[SOLFLWO\VWDWHGLQWKH



DUHDOOGHWHUPLQHGE\WKHODZRIWKHVWDWHRILQFRUSRUDWLRQRULWVOHJDOVHDWZKLFKLQWKLVFDVHLV

*HUPDQ ODZ WKH &ODLPDQW VXEPLWV HVWDEOLVKHV WKDW WKH ULJKW WR DVVHUW WKH ,&6,' FODLP



UHJLVWUDWLRQZKLOH*HUPDQODZJRYHUQVWKHLQWHUSUHWDWLRQRIWKH63$LWVHOI

VKRUWWKH&ODLPDQWFRQWHQGVWKDW$UJHQWLQHODZDSSOLHVWRWKHIRUPDOLWLHVRIWKHWLWOHWUDQVIHUDQG

%DQNDQGSHUIHFWLRQRIWKHWUDQVIHUE\QRWLILFDWLRQDQGUHJLVWUDWLRQXQGHU$UJHQWLQHODZ´,Q

LQVHUWHGVROHO\³WRDOORZIRUWKHDSSURYDORIWKHWUDQVIHURIWKHVKDUHVE\WKH$UJHQWLQH&HQWUDO

VSHFLILFDOO\SHUWDLQLQJWRDFRUSRUDWLRQLQFOXGLQJLWVFDSDFLW\FRUSRUDWHDXWKRULW\DQGJRYHUQDQFH

%,7 DQG JHQHUDO LQWHUQDWLRQDO ODZ ZKLFK DSSOLHV WR ,&6,' MXULVGLFWLRQDO TXHVWLRQV TXHVWLRQV

VHOHFWHG*HUPDQODZWRJRYHUQWKHFRQWUDFW DUWLFOH  RIWKH63$ DQGDOVREHFDXVH³XQGHUWKH

LQWHUSUHWDWLRQ RI WKH 63$  7KLV LV VR LW DUJXHV EHFDXVH WKH 63$ FRQWUDFWLQJ SDUWLHV H[SOLFLWO\

$V WR WKH IRUPHU WKH &ODLPDQW VWDWHV WKDW *HUPDQ ODZ LV WKH ODZ DSSOLFDEOH WR WKH

IDUDVOHJDOO\SHUPLWWHG´LQWKHFKRLFHRIODZSURYLVLRQLQ$UWLFOH  RIWKH63$LWVXEPLWVZDV

ZLWKDUJXPHQWVIURPERWK*HUPDQODZDQGLQWHUQDWLRQDOODZ



%DQNLWVVKDUHWLWOHVZHUHVXEMHFWWRUHJLVWUDWLRQZLWKWKH$UJHQWLQHDXWKRULWLHV7KHSKUDVH³VR
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QHFHVVDU\WRVSHFLILFDOO\UHVHUYHWKRVHULJKW>VLF@´7KH&ODLPDQWEXWWUHVVHVWKLVEDVLFSRVLWLRQ
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QDUURZLQJ WKH FRQFHSW RI TXDOLI\LQJ LQYHVWRUV DQG LQYHVWPHQWV LQ RWKHU ZD\V ± VKRZV WKDW WKH

MXULVGLFWLRQDOUHTXLUHPHQWLVWKDWWKHUHLVDOHJDOGLVSXWHDULVLQJRXWRIDQLQYHVWPHQWEHWZHHQD

1H[WWKH&ODLPDQWVWUHVVHVWKDW$UWLFOHRIWKH&RQYHQWLRQGHILQHVWKHSURWHFWHGSDUW\

 ,ELGDWSDUDV 

 ,ELGDWSDUDV

 ,ELGDWSDUDV

 ,ELGDWSDUD

 ,ELGDWSDUD

 ,ELGDWSDUD















 &ODLPDQW¶V3RVW+HDULQJ/HJDO6XEPLVVLRQV3DUW,,,$ G 






 $UWLFOH    RI WKH 63$ VWDWHV  ³$OO DPHQGPHQWV DQG VXSSOHPHQWV WR WKLV $JUHHPHQW LQFOXGLQJ WKLV
FODXVH PXVW EH LQ ZULWLQJ LQ RUGHU WR EH OHJDOO\ HIIHFWLYH«´  7KH &ODLPDQW VWUHVVHG WKH YDOLGLW\ RI WKH
VXEVHTXHQW,QWHUSUHWLYH$JUHHPHQWLQLWV3RVWKHDULQJ63$VXEPLVVLRQDWSDUDV



'DLPOHU )LQDQFLDO¶V FODLP IXOO\ FRPSOLHV ZLWK DQ\ ,&6,' RU RWKHU DXWKRULW\
VWDQGLQJ IRU WKH SURSRVLWLRQ WKDW MXULVGLFWLRQ LV GHWHUPLQHG RQ WKH GDWH RI WKH
UHTXHVWIRUDUELWUDWLRQEHFDXVHRQWKDWGDWHLWZDVDIRUHLJQQDWLRQDOZLWKDOHJDO
GLVSXWHWKDWDURVHRXWRIDQLQYHVWPHQW

IRUDUELWUDWLRQ ,WWKHUHIRUHPDLQWDLQV

ZKLFKVSHFLILHVWKDWWKHQDWLRQDOLW\RIWKHLQYHVWRULVWREHGHWHUPLQHGDVRIWKHGDWHRIWKHUHTXHVW

³LQYHVWRU´   ,W DVVHUWV WKDW WKH &RQYHQWLRQ¶V RQO\ WHPSRUDO UHTXLUHPHQW OLHV LQ DUWLFOH   



E\ LWV VWDWXV DV D ³QDWLRQDO´ RI WKH RWKHU &RQWUDFWLQJ 6WDWH QRW E\ LWV VWDWXV DV D FXUUHQW



GXO\VKRZQ 



&RQWUDFWLQJ6WDWHDQGDQDWLRQDORIDQRWKHU&RQWUDFWLQJ6WDWH 7KLVWKH&ODLPDQWDVVHUWVLWKDV

7KH &ODLPDQW VXEPLWV WKDW GHFOLQLQJ MXULVGLFWLRQ RQ WKH EDVLV WKDW WKH VKDUHV ZHUH

0RUHRYHUWKH&ODLPDQWDVVHUWVHYHQLIWKHSDUWLHVKDGLQWHQGHGWRWUDQVIHUWKH,&6,'













 ,ELGDWSDUD

 ,ELGDWSDUD

 &ODLPDQW¶V3RVW+HDULQJ/HJDO6XEPLVVLRQVDWSDUDV

 ,ELGDWSDUDV

 &ODLPDQW¶VSRVWKHDULQJ63$VXEPLVVLRQDWSDUD



DULVLQJIURPGDPDJHWRLWVLQYHVWPHQWDWWKHWLPHLWKHOGWKHLQYHVWPHQWDUHQRWERXQGWRWKH

RIVKDUHV 7KLVLVEHFDXVHXQGHULQWHUQDWLRQDOODZ³WKHFODLPVRIDQLQYHVWRUXQGHUD%,7



WKHULJKWWRDVVHUWGDPDJHVDVVRFLDWHGZLWKWKHLQYHVWPHQWDIWHUWKHHIIHFWLYHGDWHRIWKHWUDQVIHU

FODLP ZKLFKLWGHQLHV WKHRQO\WKLQJWKDWOHJDOO\FRXOGKDYHEHHQWUDQVIHUUHGZRXOGKDYHEHHQ



³6XFKDUHTXLUHPHQW>FRQWLQXRXVRZQHUVKLSRIWKHLQYHVWPHQW@ZRXOGIRUHFORVH
DQ LQYHVWRU IURP GLYHVWLQJ LWVHOI RI DQ LQYHVWPHQW ZKLFK LV IDLOLQJ GXH WR WKH
WUHDW\ EUHDFKHV RI WKH KRVW 6WDWH IRUFLQJ LW WR FKRRVH EHWZHHQ VXIIHULQJ
FRQWLQXLQJKDUPRUJLYLQJXSLWV,&6,'FODLP,WZRXOGDOVRSHUPLWWKH6WDWHWR
H[SURSULDWHDQLQYHVWPHQWZLWKLPSXQLW\EHFDXVHWKHIRUHLJQLQYHVWRUFRXOGQRW
EULQJ D FODLP VLQFH LW QR ORQJHU RZQV WKH LQYHVWPHQW GHVSLWH WKH IDFW WKDW LW
VXIIHUHG WKH KDUP DQG KDV D OHJDO GLVSXWH ZLWK WKH 6WDWH  6XFK D UHTXLUHPHQW
ZRXOG IUXVWUDWH WKH YHU\ SXUSRVH RI WKH DSSOLFDEOH WUHDW\ DQG GHWHU IRUHLJQ
LQYHVWPHQW´ 

ERWKWKH,&6,'&RQYHQWLRQDQGWKH%,7,WVXEPLWV

WUDQVIHUUHGWRWKH 3DUHQW &RPSDQ\ ZRXOG DOVR EHLQFRQVLVWHQW ZLWK WKH REMHFWVDQG SXUSRVHVRI



&RQWUDFWLQJ6WDWH3DUWLHVGLGQRWLQWHQGWRUHTXLUHFRQWLQXRXVRZQHUVKLS

WKH&ODLPDQW¶VYLHZWKHIDFWWKDWWKH\GLGQRWGRVRLQHLWKHUWKH%,7RUWKH3URWRFRO±GHVSLWH

WKHUHTXHVWIRUDUELWUDWLRQRUDWDQ\RWKHUGHILQHGWLPH,QVWHDGWKH,&6,'&RQYHQWLRQ¶VRQO\


KDYHUHTXLUHGWKHLQYHVWRUWRRZQWKHLQYHVWPHQWDWWKHWLPHRIWKHUHJLVWUDWLRQRIWKHFODLP,Q

RZQHUVKLSRIWKHLQYHVWPHQWQRUWKDWWKHLQYHVWRUFRQWLQXHWRRZQWKHLQYHVWPHQWDWWKHWLPHRI

$VWRWKH%,7WKH&ODLPDQWVXEPLWVWKDWWKH&RQWUDFWLQJ6WDWH3DUWLHVWRWKH%,7FRXOG



DUELWUDWLRQ 

DUELWUDOMXULVSUXGHQFHKDVQRWUHFRJQL]HGDQ\FULWHULRQRIFRQWLQXRXVRZQHUVKLSLQLQYHVWRU6WDWH

EnCana v. Ecuador Mondev v. United States DQG El Paso v. Argentina DV HYLGHQFH WKDW WKH

,&6,' &RQYHQWLRQ  )LUVW LW DVVHUWV WKH ,&6,' &RQYHQWLRQ GRHV QRW UHTXLUH FRQWLQXRXV

MXULVGLFWLRQDO SXUSRVHV´   7KH &ODLPDQW PDNHV VHYHUDO LQWHUUHODWHG SRLQWV ZLWK UHVSHFW WR WKH

7UHDW\ UHTXLUH >VLF@ WKDW WKH IRUHLJQ LQYHVWRU UHWDLQ FRQWLQXRXV RZQHUVKLS RI WKH LQYHVWPHQW IRU

$VWRLQWHUQDWLRQDOODZWKH&ODLPDQWDVVHUWVWKDW³QHLWKHUWKH,&6,'&RQYHQWLRQQRUWKH

DQGELQGLQJXQGHU*HUPDQODZLQOLJKWRIDUWLFOH  RIWKH63$ 

GDPDJHZDVGRQHWRWKHLQYHVWPHQWWKDWDFFRUGVVWDQGLQJ´ 7KH&ODLPDQWFLWHVWKHGHFLVLRQVLQ

³LWLVQRWVKDUHRZQHUVKLSper se ZKLFKJLYHVVWDQGLQJLWLVWKHVKDUHRZQHUVKLSDWWKHWLPHWKH



WUDQVIHUWKH,&6,'FODLPWRWKH3DUHQW&RPSDQ\DQGWKLV,QWHUSUHWLYH$JUHHPHQWLVYDOLG

(YHQLIWKLVZHUHQRWWKHFDVHWKH&ODLPDQWDVVHUWVLWLVHQRXJKWKDWWKH&ODLPDQWLVWKH

LQYHVWRUZKRVXIIHUHGWKHDFWXDOKDUPDWWKHWLPHRIWKHPHDVXUHVFRPSODLQHGRI7KLVLVEHFDXVH
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8QGHUWDNLQJ´FRQILUPLQJWKDWWKH63$FRQWUDFWLQJSDUWLHVGLGQRWLQWHQGWRQRUGLGWKH\

YLL 7KH &ODLPDQWDQG WKH 3DUHQW &RPSDQ\ KDYH VXEPLWWHG DQ ³,QWHUSUHWLYH $JUHHPHQWDQG
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)LQDOO\ WKH &ODLPDQW PDLQWDLQV WKDW WKH QRWLRQ RI D WUDQVIHU RI WKH FODLP PDNHV OLWWOH

 &ODLPDQW¶V3RVW+HDULQJ63$6XEPLVVLRQDWSDUD

 ,ELGDWSDUDV

 ,ELGDWSDUDV

 ,ELGDWSDUD











 ,ELGDWSDUD6HHDOVRSDUDV





%HFDXVH WKH WUDQVIHUUHG VKDUHV ZHUH LVVXHG E\ D GRPHVWLFDOO\ LQFRUSRUDWHG DQG

$UJHQWLQH ODZ JRYHUQV WKH GRPHVWLF IRUPDOLWLHV UHODWLQJ WR WKH WUDQVIHU RI WKH VKDUHV

WUDQVIHUULQJWKHVKDUHVWRWUDQVIHUWKH,&6,'FODLP

LQFOXGLQJ WKH TXHVWLRQ DV WR ZKHWKHU RU QRW WKH FRQWUDFWLQJ SDUWLHV LQWHQGHG E\

SDUWLHVWRWKH63$7KHUHIRUH*HUPDQODZJRYHUQVWKHSURSHULQWHUSUHWDWLRQRIWKH63$

FRQWDLQHGLQDUWLFOH  RIWKH63$LVDYDOLGH[SUHVVLRQRIWKHFRQVHQWRIWKHFRQWUDFWLQJ



x

*HUPDQ ODZ DSSOLHV WR WKH LQWHUSUHWDWLRQ RI WKH 63$ DQG WKH TXHVWLRQ RI LQWHQW  %RWK

x

SDUWLHV DQG WKHLU UHOHYDQW H[SHUWV DQG ZLWQHVVHV DJUHH WKDW WKH FKRLFH RI ODZ FODXVH

,WLVFRQYHQLHQWWREHJLQE\VXPPDUL]LQJWKHSRLQWVRQZKLFKWKHGLVSXWLQJSDUWLHVDJUHH



4. Considerations of the Tribunal

IRUWKHGDPDJHVZKLFKKDVEHHQDVVHUWHGE\'DLPOHU)LQDQFLDO$*LQWKLVSURFHHGLQJ´ 



DFFHSWWKHULJKWRI'DLPOHU)LQDQFLDOWRDVVHUWWKRVHFODLPV'DLPOHU$*ZLOOQRWDVVHUWDFODLP

DQXQGHUWDNLQJWKDWVKRXOGWKH7ULEXQDODFFHSWMXULVGLFWLRQRYHUWKHFODLPVLQWKLVSURFHHGLQJDQG

&ODLPDQWDVVHUWVWKDWVXFKFRQFHUQVDUHLQDQ\HYHQWLQDSSRVLWHKHUHDV³'DLPOHU$*KDVJLYHQ

5HVSRQGHQWDULVLQJRXWRIWKHVDPHVHWRIIDFWVFDQEHGHDOWZLWKDWWKHGDPDJHVSKDVH 7KH



FODLP 5DWKHUWKH&ODLPDQWVXEPLWVDQ\FRQFHUQVDVWRSRVVLEOHPXOWLSOHUHFRYHULHVDJDLQVWD

FRUSRUDWHFKDLQGRHVQRWGHSULYHDWULEXQDORILWVMXULVGLFWLRQRYHUDQ\JLYHQTXDOLI\LQJLQYHVWRU¶V

VXSSRUW RI WKH SURSRVLWLRQ WKDW WKH H[LVWHQFH RI PXOWLSOH SRWHQWLDO TXDOLI\LQJ LQYHVWRUV ZLWKLQ D

DVWKHLQGLUHFWLQYHVWRU JLYHQLWVVKDUHKROGLQJLQ')6  ,WFLWHVVHYHUDO,&6,'FDVHVLQ

FRPSODLQHGRI±')6LQLWVFDSDFLW\DVWKHGLUHFWLQYHVWRUDQGWKH3DUHQW&RPSDQ\LQLWVFDSDFLW\

LQGHSHQGHQWULJKWWREULQJWKHSUHVHQW,&6,'FODLPDJDLQVW$UJHQWLQDDVDUHVXOWRIWKHPHDVXUHV

VHQVH RQ WKH IDFWV VLQFH ERWK ')6 DQG LWV 3DUHQW &RPSDQ\ HDFK DOUHDG\ SRVVHVVHG DQ



RZQV´ 

x

7KH SDUWLHV¶ VXEPLVVLRQV DOVR LQGLFDWH QXPHURXV SRLQWV RI GLVDJUHHPHQW WKH PRVW

:KHWKHU RU QRW WKH LQWHQW RI WKH 63$ FRQWUDFWLQJ SDUWLHV LV UHOHYDQW LQ GHWHUPLQLQJ WKH

x

+DYLQJ FDUHIXOO\ UHYLHZHG DOO RI WKH GLVSXWLQJ SDUWLHV¶ FRQWHQWLRQV WKH VXEPLVVLRQV RI

:KHWKHURUQRWWKH7ULEXQDOXOWLPDWHO\KDVMXULVGLFWLRQRYHUWKHFODLPV

LIVRXQWLOZKDWUHOHYDQWGDWHDQGRIFRXUVH

:KHWKHUWKHUHH[LVWVDFRQWLQXRXVRZQHUVKLSFULWHULRQXQGHUWKH,&6,'&RQYHQWLRQDQG

E\RSHUDWLRQRIODZLUUHVSHFWLYHRIWKH63$FRQWUDFWLQJSDUWLHV¶LQWHQW

:KHWKHUWKHULJKWWREULQJWKH,&6,'FODLPZDVDFWXDOO\WUDQVIHUUHGDORQJZLWKWKHVKDUHV





RQHXQGHULQWHUQDWLRQDOODZ WKHODZSULQFLSDOO\DSSOLFDEOHWR,&6,'FODLPV RUXQGHU*HUPDQODZ

LWVMXULVGLFWLRQRYHUWKH&ODLPDQW¶V,&6,'FODLPV7KLVLVVRZKHWKHURQHDQDO\]HVWKHTXHVWLRQDV

FRQFOXGHVWKDWWKHWUDQVIHURIWKHVKDUHVRFFDVLRQHGE\WKH63$GRHVQRWGHSULYHWKH7ULEXQDORI

WKHLU ZLWQHVVHV DQG H[SHUWV DQG DOO RI WKH UHOHYDQW OHJDO DXWKRULWLHV DQG HYLGHQFH WKH 7ULEXQDO



x

x

x

,QZKDWFDSDFLW\WKH&ODLPDQWEULQJVLWVFODLPVZKHWKHUDVDVKDUHKROGHURURWKHUZLVH

x

HIIHFWRIWKH63$XSRQWKH7ULEXQDO¶VMXULVGLFWLRQ

:KHWKHURUQRW$UJHQWLQHODZKDVDQ\UHOHYDQFHWRWKDWGHWHUPLQDWLRQ

7ULEXQDO¶VMXULVGLFWLRQ

:KLFK VSHFLILF SURYLVLRQV RI WKH ,&6,' &RQYHQWLRQ DQG %,7 DSSO\ LQ GHWHUPLQLQJ WKH

x

x

VLJQLILFDQWEHLQJDVIROORZV



7KH7ULEXQDOFRQFXUVZLWKWKHSDUWLHVLQWKHDERYHOLVWHGSRLQWVRIDJUHHPHQW

GHWHUPLQDWLRQ

&RQYHQWLRQ WKH %,7 DQG WKH UHOHYDQW UXOHV RI JHQHUDO LQWHUQDWLRQDO ODZ DSSO\ WR WKLV

HIIHFW RI WKH 63$ XSRQ WKH 7ULEXQDO¶V MXULVGLFWLRQ  %RWK SDUWLHV DJUHH WKDW WKH ,&6,'

,QWHUQDWLRQDOODZDSSOLHVLQGHWHUPLQLQJWKH7ULEXQDO¶VMXULVGLFWLRQDQGLQGHWHUPLQLQJWKH

$UJHQWLQHODZLQWKHVHUHVSHFWVZHUHWKHUHIRUHIXOO\PHW

IRUPDOLWLHV IRU WUDQVIHUULQJ WKH WLWOH WR WKH VKDUHV ZHUH REVHUYHG  7KH UHTXLUHPHQWV RI

DJUHHWKDWWKH$UJHQWLQH&HQWUDO%DQNGLGLQIDFWDSSURYHWKHVDOHDQGWKDWWKHQHFHVVDU\

VDOHDQGUHJLVWUDWLRQRIWKHWLWOHWUDQVIHUE\WKH$UJHQWLQH&HQWUDO%DQN%RWKSDUWLHVDOVR

DJUHHWKDW$UJHQWLQHODZJRYHUQVWKHWUDQVIHURIWLWOHWRWKHVKDUHVDQGWKHDSSURYDORIWKH



GRPHVWLFDOO\ UHJXODWHG $UJHQWLQH FRPSDQ\ WKH SDUWLHV DQG WKHLU H[SHUWV DQG ZLWQHVVHV

SHUVRQDOWRWKHLQYHVWRUDQGFDQQRWEHWUDQVIHUUHGPHUHO\E\WKHWUDQVIHURIWKHVKDUHVWKHLQYHVWRU
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VKDUHVRIWKHYHKLFOHWKDWWKHLQYHVWRUXVHGWRPDNHLWVLQYHVWPHQW5DWKHUVXFKFODLPVDUH
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:KLOH WKH GLVSXWLQJ SDUWLHV DJUHH WKDW LQWHUQDWLRQDO ODZ DSSOLHV LQ GHWHUPLQLQJ WKLV

 ,ELGDWSDUD
 ,ELGDWSDUD
 ,ELGDWSDUD HPSKDVLVDGGHG 











 6HHDERYH3DUW,,,

 6HHLELGDWSDUDVWDWLQJ ³7KLV2SLQLRQZLOOOLPLWLWVHOIWRLVVXHVRIFRQIOLFWRIODZVXQGHU*HUPDQ
ODZ,WZLOOQRWWRXFKXSRQLVVXHVSHUWDLQLQJWRLQWHUQDWLRQDOODZRU$UJHQWLQHODZ´







 ,ELGDWSDUD HPSKDVLVDGGHG 



IURPWKHIROORZLQJH[FHUSWVRI3URIHVVRU:XUPQHVW¶VFDUHIXOO\FRQVLGHUHGRSLQLRQ



 ,ELGDWSDUD



³8QGHUWKH*HUPDQFRQIOLFWRIODZUXOHVWKHODZJRYHUQLQJWKHWUDQVIHURIWLWOH
WRVKDUHVLVWKHODZDSSOLFDEOHWRWKHFRUSRUDWLRQZKRVHVKDUHVDUHDVVLJQHG lex
societatis   $VVXPLQJ WKDW $UJHQWLQH ODZ IROORZV D VLPLODU DSSURDFK« WKH

 ([SHUW2SLQLRQRI3URI'U:ROIJDQJ:XUPQHVWDWSDUD



WKLVPXVWEHGHWHUPLQHGQRWXQGHU$UJHQWLQHODZEXWXQGHULQWHUQDWLRQDOODZ7KLVPXFKLVFOHDU

WUDQVIHU$VWRWKHRZQHUVKLSRIWKH,&6,'FODLPKRZHYHU3URIHVVRU:XUPQHVWFRQFOXGHGWKDW

DQHIIHFWLYHDVVLJQPHQWRIDQ,&6,'FODLPXQGHULQWHUQDWLRQDOODZ3URIHVVRU.LHOPDQRYLFKDQ

ZKLOH$UJHQWLQHODZJRYHUQVWKHIRUPDOLWLHVRIWKHDVVLJQPHQWVXFKDVWKHUHJLVWUDWLRQRIWKHWLWOH



VKDUHVVROG2QWKLVEDVLVKHFRQFOXGHGWKDW*HUPDQODZDSSOLHVWRWKHLQWHUSUHWDWLRQRIWKH63$

$V D SUHOLPLQDU\ PDWWHU WKH 7ULEXQDO QRWHV WKDW WKH RSLQLRQV RI $UJHQWLQD¶V H[SHUWV
1LVVHQDQG.LHOPDQRYLFKXQIRUWXQDWHO\SURYLGHQRDVVLVWDQFHLQSOXPELQJWKHUHTXLUHPHQWVIRU

b) Was the ICSID claim effectively assigned under international law (and
does international law have a “continuous ownership requirement”)?


KLQJHV

LQWHUQDWLRQDOODZ,WLVXSRQWKHDQVZHUWRWKLVODWWHUTXHVWLRQWKDWWKH7ULEXQDO¶VMXULVGLFWLRQ

D VKDUH SXUFKDVH FRQWUDFW DQG WKH ODZ DSSOLFDEOH WR WKH IRUPDO WUDQVIHU DQG DVVLJQPHQW RI WKH

LQGHHGVWUHVVHGWKDW*HUPDQODZGLVWLQJXLVKHVEHWZHHQWKHODZDSSOLFDEOHWRWKHLQWHUSUHWDWLRQRI

3URIHVVRU :XUPQHVW D *HUPDQ VSHFLDOLVW LQ SULYDWH LQWHUQDWLRQDO ODZ  3URIHVVRU :XUPQHVW

OLNHZLVH PLVJXLGHG  ,W DSSHDUV WR EHEDVHG XSRQ DPLVFRQVWUXDO RI WKH WHVWLPRQ\ RI LWV H[SHUW

UHTXLUHVWKH7ULEXQDOWRDSSO\$UJHQWLQHODZLQGHWHUPLQLQJWKHRZQHUVKLSRIWKH,&6,'FODLPLV

³SUHFRQGLWLRQV IRU DQ HIIHFWLYH DVVLJQPHQW´ RI WKH ,&6,' FODLP ZHUH DFWXDOO\ PHW XQGHU

ZDV FDUHIXO WR RIIHU QR RSLQLRQ RQ WKH VHSDUDWH TXHVWLRQ KH LGHQWLILHG ± QDPHO\ ZKHWKHU WKH

EHUHMHFWHG

$UJHQWLQD¶V DOWHUQDWLYH DUJXPHQW WKDW *HUPDQ ODZ DV WKH ODZ JRYHUQLQJ WKH 63$ DOVR

WUDQVIHUDQGLWLVFRPPRQFDXVHWKDWWKHVHIRUPDOLWLHVZHUHGXO\REVHUYHG3URIHVVRU:XUPQHVW

  RIWKH%,7FRPSHOWKH7ULEXQDOWRDQDO\]HWKHTXHVWLRQXQGHU$UJHQWLQHODZPXVWWKHUHIRUH



RIZKRPDIILUPWKDW$UJHQWLQHODZZDVUHOHYDQWVROHO\WRWKHIRUPDOLWLHVRISHUIHFWLQJWKHVKDUH

UHTXLUHPHQWV  7KH 5HVSRQGHQW¶V DVVHUWLRQ WKDW DUWLFOH  RI WKH ,&6,' &RQYHQWLRQ DQG DUWLFOH

,QVKRUW$UJHQWLQD¶VRZQH[SHUWZLWQHVVDJUHHVZLWKWKH&ODLPDQWDQGLWVGHSRQHQWVDOO

7KHODZDSSOLFDEOHWRWKHDVVLJQPHQWRIWKH,&6,'FODLPKDVWREHDQDO\VHGIURP
DGLIIHUHQWSHUVSHFWLYH´ >«@³:LWKUHJDUGWRWKHODZJRYHUQLQJWKHIRUPDO
DQG VXEVWDQWLYH UHTXLUHPHQWV WR EH PHW LQ RUGHU IRU')6 WR HIIHFWLYHO\ WUDQVIHU
WKH,&6,'FODLPWR'DLPOHUWKH*HUPDQFRQIOLFWRIODZUXOHVDVKDVEHHQVWDWHG
HDUOLHU FDOO LQ SULQFLSOH IRU WKH DSSOLFDWLRQ RI WKH ODZ JRYHUQLQJ WKH DVVLJQHG
FODLP´ >«@³$VVXPLQJWKDW$UJHQWLQHFRQIOLFWRIODZUXOHVIROORZDVLPLODU
DSSURDFKWKHLVVXHZKHWKHUWKH,&6,'FODLPKDVEHHQHIIHFWLYHO\WUDQVIHUUHGWR
'DLPOHULVJRYHUQHGE\WKHODZDSSOLFDEOHWRWKH,&6,'FODLP´ ³7KH,&6,'
FODLP DULVHV IURP WKH %LODWHUDO ,QYHVWPHQW 7UHDW\ FRQFOXGHG EHWZHHQ *HUPDQ\
DQG$UJHQWLQDLWVHOI7KXVWKHSUHFRQGLWLRQVIRUDQHIIHFWLYHDVVLJQPHQWDUHLQ
SULQFLSOH JRYHUQHG E\ LQWHUQDWLRQDO ODZ  7KH VDPH UHVXOW IROORZV LI DOO OHJDO
DVSHFWV RI WKH DVVLJQPHQW RI WKH ,&6,' FODLP DUH FRQVLGHUHG WR EH JRYHUQHG
GLUHFWO\E\LQWHUQDWLRQDOODZZLWKRXWUHIHUHQFHWRDFRQIOLFWRIODZVDQDO\VLV´ 

SURSHUODZRIWKHFRUSRUDWLRQLV$UJHQWLQHODZEHFDXVHWKH$UJHQWLQHVXEVLGLDULHV
DUH LQFRUSRUDWHG LQ $UJHQWLQD   >«@  )URP D *HUPDQ SHUVSHFWLYH WKH lex
societatis JRYHUQV WKH DVVLJQDELOLW\ RI WKH VKDUHV DV ZHOO DV WKH IRUPDO DQG
VXEVWDQWLYHUHTXLUHPHQWVIRUDQHIIHFWLYHWUDQVIHURIWLWOHWRWKHVKDUHV0RUHRYHU
WKHlex societatisGHWHUPLQHVZKLFKPHPEHUVKLSPDQDJHPHQWRUILQDQFLDOULJKWV
DVKDUHKROGHUHQMR\VYLVjYLVWKHFRUSRUDWLRQ 
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$UJHQWLQH ODZ LV LUUHOHYDQW LQ GHWHUPLQLQJ ZKHWKHU WKH &ODLPDQW KDV PHW WKHVH WUHDW\EDVHG

5HSXEOLFRI*HUPDQ\KDYLQJPDGHDTXDOLI\LQJ³LQYHVWPHQW´LQ$UJHQWLQD$OVRDVQRWHGDERYH

DQGWKDWLWPHHWVWKH%,7¶VGHILQLWLRQDOUHTXLUHPHQWVDVD³QDWLRQDO´RU³FRPSDQ\´RIWKH)HGHUDO

&ODLPDQWKDVVKRZQWKDWLWVDWLVILHVDOORIWKHUHTXLUHPHQWVRIDUWLFOHRIWKH,&6,'&RQYHQWLRQ

DVLQWHUSUHWHGLQOLJKWRIWKHUHOHYDQWSULQFLSOHVRIJHQHUDOLQWHUQDWLRQDOODZ$VQRWHGDERYHWKH

³QDWLRQDO´³FRPSDQ\´³UHWXUQV´HWFDORQJZLWKDUWLFOH  ¶VSUHUHTXLVLWHVWRMXULVGLFWLRQ±DOO

UHOHYDQW MXULVGLFWLRQDO SURYLVLRQV RI WKH %,7 ± LQFOXGLQJ WKH %,7¶V GHILQLWLRQV RI ³LQYHVWPHQW´

GHFLGHGWKLVSRLQWDERYH 7KDWLVDUWLFOHRIWKH,&6,'&RQYHQWLRQDSSOLHVDORQJZLWKWKH

DQG %,7 JRYHUQ WKH UHVROXWLRQ RI WKH SUHVHQW REMHFWLRQ  7KH 7ULEXQDO KDV KRZHYHU DOUHDG\

7ULEXQDO¶V MXULVGLFWLRQ WKH\ GLVDJUHH DV WR ZKLFK VSHFLILF SURYLVLRQV RI WKH ,&6,' &RQYHQWLRQ



a) Applicable law

WKHODZDSSOLFDEOHWRWKH63$ $VZLOOEHFRPHFOHDUEHORZ$UJHQWLQHODZLVLUUHOHYDQWWRWKH

DQDO\VLV
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DUJXPHQWV WR WKH HIIHFW WKDW JHQHUDO LQWHUQDWLRQDO ODZ DOVR SURKLELWV GHULYDWLYH DFWLRQV E\
VKDUHKROGHUV FLWLQJBarcelona Traction DUHRQFHDJDLQLQDSSRVLWHDQGIDOOWREHUHMHFWHG

$UJHQWLQH /DZ ZLWK UHJDUG WR WKH &ODLPDQW¶V ULJKW WR ILOH D FODLP´   3URIHVVRU 1LVVHQ D

VSHFLDOLVW LQ $UJHQWLQH FRUSRUDWH ODZ VLPLODUO\ RSHQV E\ QRWLQJ ³, ZDV DVNHG WR LVVXH D OHJDO

SRLQWHG RXW E\ WKH &ODLPDQW QRQH RI WKH WULEXQDOV FLWHG E\ $UJHQWLQD DFWXDOO\ DGGUHVVHG WKDW

WKHLU FRQFOXVLRQV UHVW XSRQ WKH DVVXPSWLRQ ± DSSDUHQWO\ IHG WR WKHP E\ WKH 5HVSRQGHQW ± WKDW

 1LVVHQ6WDWHPHQWRQ63$DWSDUD HPSKDVLVDGGHG 



2WKHU WULEXQDOV KDYH QRWHG WKHUH PD\ EH JRRG UHDVRQV QRW WR LPSRVH D FRQWLQXRXV

 ,ELG












 EnCana Corporation v. Ecuador $ZDUG /&,$ &DVH 1R 81 ,/&   )HEUXDU\   SDUD


³$SDUW IURP VSHFLILF UXOHV DERXW FULWLFDO GDWHV WKH GDWH RI WKH FRPPHQFHPHQW RI WKH
SURFHHGLQJV LV GHFLVLYH ,W LV DQ DFFHSWHG SULQFLSOH RI LQWHUQDWLRQDO DGMXGLFDWLRQ WKDW
MXULVGLFWLRQZLOOEHGHWHUPLQHGE\UHIHUHQFHWRWKHGDWHRQZKLFKMXGLFLDOSURFHHGLQJVDUH
LQVWLWXWHG7KLV PHDQVWKDWRQWKDWGDWHDOOMXULVGLFWLRQDOUHTXLUHPHQWV PXVWEH PHW ,W
DOVRPHDQVWKDWHYHQWVWDNLQJSODFHDIWHUWKDWGDWHZLOOQRWDIIHFWMXULVGLFWLRQ´

 6HHHJ&+5,6723++6&+5(8(57+(,&6,'&219(17,21$&200(17$5<  DWSVHFWLRQ
VWDWLQJ



 6HHWKH7ULEXQDO¶VGLVFXVVLRQLQSDUW,9%DERYH





ORQJHU RZQ WKH LQYHVWPHQW DW WKH WLPH RI ORGJLQJ WKH DUELWUDWLRQ FODLP  <HW WKLV VKRXOG QRW

RZQHUVKLSUHTXLUHPHQW)RUH[DPSOHLQFDVHVRIH[SURSULDWLRQDQLQYHVWRUZLOOE\GHILQLWLRQQR



³3URYLGHGORVVRUGDPDJHLVFDXVHGWRDQLQYHVWRUE\DEUHDFKRIWKH7UHDW\WKH
FDXVHRIDFWLRQLVFRPSOHWHDWWKDWSRLQWUHWHQWLRQRIWKHVXEVLGLDU\ DVVXPLQJLW
LV ZLWKLQ WKH LQYHVWRU¶V SRZHU WRUHWDLQ LW  VHUYHV QRSXUSRVH DVDMXULVGLFWLRQDO
UHTXLUHPHQWWKRXJKLWPD\EHUHOHYDQWWRTXHVWLRQVRITXDQWXP´ 


 3URIHVVRU .LHOPDQRYLFK LQ IDFW H[SOLFLWO\ DFNQRZOHGJHV WKH SRVVLELOLW\ WKDW ')6 PLJKW VWLOO UHWDLQ
RWKHUFODLPVGHULYLQJIURPRWKHUVRXUFHVRIODZ+HQRWHVWKDWLI')6LVDWWHPSWLQJWREULQJDFODLPEHIRUH
,&6,'QRWLQLWVFDSDFLW\DVDVKDUHKROGHUEXWUDWKHUE\YLUWXHRI³WKRVHULJKWVWKDWUHPDLQHGLQLWVHTXLW\
RQFH WKH DVVLJQPHQW ZDV FRPSOHWHG´ WKHQ WKH IHDVLELOLW\ RI WKH FODLP ZRXOG ³GHSHQG RQ WKH UHOHYDQW
MXULVGLFWLRQ DQG DGPLVVLELOLW\ UXOHV WKDW LV WKH UXOHV DOORZLQJ WKH VXEPLVVLRQ RI GLVSXWHV WR LQWHUQDWLRQDO
DUELWUDWLRQ SURFHHGLQJV E\ UHO\LQJ RQ WKH $UJHQWLQD*HUPDQ\ %,7 DQG WKH ,&6,' &RQYHQWLRQ  ,Q WKLV
UHSRUW,GRQRWSRVHDQRSLQLRQRQWKHVFRSHDQGLQWHUSUHWDWLRQRIWKHVHLQWHUQDWLRQDOODZLQVWUXPHQWV´

³3XUVXDQWWR$UJHQWLQHODZLQRUGHUWRILOHDFODLPIRUDOOHJHGGDPDJHVGLUHFWO\VXIIHUHG
E\ WKH FRUSRUDWLRQ D SHUVRQ ZKR DOOHJHV KDYLQJ VXIIHUHG VDLG GDPDJHV LQ KLV RU KHU
FDSDFLW\ DV VKDUHKROGHU IRU WKH VDPH FDXVH WKDW DIIHFWHG WKH FRUSRUDWLRQ DQG ZKR DIWHU
ILOLQJWKHFODLPFHDVHGWREHDVKDUHKROGHUDVDUHVXOWRIUHOLQTXLVKLQJKLVRUKHUVKDUHVGR
QRWKDYHDQ\OHJDOVWDQGLQJ´

 6HH .LHOPDQRYLFK 6WDWHPHQW RQ 63$ DW SDUD  VWDWLQJ ³>L@I ')6 EURXJKW D FODLP LQ LWV FDSDFLW\ DV
VKDUHKROGHU RI WKH WZR $UJHQWLQH VXEVLGLDULHV DQG LW FXUUHQWO\ LQ IDFW VLQFH   LV QRW D VKDUHKROGHU
WKHUHRILWZRXOGODFNSURFHGXUDOVWDQGLQJWRPDNHLWVFODLP´DQG1LVVHQ6WDWHPHQWRQ63$DWSDUD  
VWDWLQJ



 .LHOPDQRYLFK6WDWHPHQWRQ63$DWSDUD HPSKDVLVDGGHG 





DQ\HYHQWWKH,&6,'&RQYHQWLRQDQGWKH%,7HVWDEOLVKDGLIIHUHQWUHJLPHIURPWKHRQHSUHYDLOLQJ

LQYHVWRUVWREULQJFODLPVIRUGDPDJHVVXIIHUHGHYHQLQGHSHQGHQWRIDQ\VKDUHKROGLQJDQGG LQ

H[FOXVLYHO\IURPLWVVKDUHKROGLQJLQWKH$UJHQWLQH6XEVLGLDULHVF WKH%,7DXWKRUL]HVTXDOLI\LQJ

FRPPHQFHPHQW)RUH[DPSOHWKHEnCanaWULEXQDOKHOG

EHHQ SUHSDUHG WR DFFHSW MXULVGLFWLRQ HYHQ LI WKH VDOH KDG RFFXUUHG SULRU WR WKH DUELWUDWLRQ¶V

DOUHDG\FRQVLGHUHGDQGUHMHFWHGWKLVDVVHUWLRQDERYHQRWLQJWKDWD ')6H[SOLFLWO\JURXQGVLWV

VWDQGLQJ RQ LWV FDSDFLW\ DV DQ LQYHVWRU QRW DV D VKDUHKROGHU E  QRW DOO RI ')6¶ FODLPV DULVH

TXHVWLRQDQGFHUWDLQobiter dictaLQWKHGHFLVLRQVVXJJHVWWKDWDWOHDVWVRPHWULEXQDOVZRXOGKDYH

')6¶VSUHVHQWFODLPLVEURXJKWLQLWVFDSDFLW\DVDVKDUHKROGHU 7KH7ULEXQDOKDVKRZHYHU



7KH 5HVSRQGHQW DUJXHV WKDW WKLV LPSOLHV WKDW ZKHUH DQ LQYHVWPHQW LV VROG EHIRUH WKH
FRPPHQFHPHQW RI WKH DUELWUDWLRQ WKH WULEXQDO ZLOO QHFHVVDULO\ ODFN MXULVGLFWLRQ  +RZHYHU DV

RIQRUHOHYDQFHWRWKHTXHVWLRQDWKDQG0RUHRYHUERWKH[SHUWVPDNHFOHDULQWKHLUUHSRUWVWKDW

³FULWLFDO GDWH´ XQGHU LQWHUQDWLRQDO ODZ LV WKH GDWH XSRQ ZKLFK WKH DUELWUDWLRQ LV FRPPHQFHG 

7KLVFRQFOXVLRQPD\ZHOOEHFRUUHFW%XWDVWKH$UJHQWLQHODZRQGHULYDWLYHVKDUHKROGHU

MXULVGLFWLRQWRKHDUWKHFODLP6RPHRIWKHGHFLVLRQVKDYHVXJJHVWHGWKDWWKLVLVVREHFDXVHWKH

KHOGWKDWWKHVXEVHTXHQWVDOHRIDQLQYHVWPHQWGRHVQRWGHSULYHDQLQYHVWRU6WDWHWULEXQDORILWV

KDGVROGLWVLQYHVWPHQWWRDWKLUGSDUW\DIWHULQLWLDWLQJWKHDUELWUDWLRQ7KHVHFDVHVKDYHXQLIRUPO\

FULWHULRQ´%RWKWKH&ODLPDQWDQGWKH5HVSRQGHQWFLWHWRLQYHVWRU6WDWHFDVHVLQZKLFKDFODLPDQW

LQWHUQDWLRQDOODZWKHSDUWLHVKDYHIRFXVHGPXFKDWWHQWLRQRQWKHVRFDOOHG³FRQWLQXRXVRZQHUVKLS

DFWLRQVGRHVQRWJRYHUQWKHULJKWWREULQJDQ,&6,'FODLPXQGHUDELODWHUDOLQYHVWPHQWWUHDW\LWLV



RILWVVKDUHKROGLQJLQWKH6XEVLGLDU\WR'&$* 

DVVKDUHKROGHUIRUGDPDJHVGRQHWRWKH$UJHQWLQH6XEVLGLDU\RQFHLWKDGWUDQVIHUUHGWKHHQWLUHW\

HYHQWXDOO\FRQFOXGHWKDWXQGHU$UJHQWLQHODZ')6FRXOGQRORQJHUEULQJDFODLPLQLWVFDSDFLW\

DVWKHRQHHVWDEOLVKHGLQWKH6KDUH3XUFKDVH$JUHHPHQW«XQGHU$UJHQWLQHODZ´ %RWKH[SHUWV

VKDUHLQDQ$UJHQWLQHFRPSDQ\DQGUHJDUGLQJWKHHIIHFWVRIDWUDQVIHURIVKDUHVRIWKHVDPHNLQG

7XUQLQJWKHQWRWKHUHTXLUHPHQWVIRUWKHHIIHFWLYHDVVLJQPHQWRIDQ,&6,'FODLPXQGHU

FHUWDLQGDPDJHVGRQHWRWKHLUVKDUHKROGLQJV)RUWKHVDPHUHDVRQVWKH5HVSRQGHQW¶VUHQHZHG



XQGHUFXVWRPDU\LQWHUQDWLRQDOODZE\VSHFLILFDOO\DXWKRUL]LQJLQYHVWRUVWRFODLPFRPSHQVDWLRQIRU

UHTXHVWHG WR SURYLGH D OHJDO RSLQLRQ RQ WKH HIIHFWV RI WKH 6KDUH 3XUFKDVH $JUHHPHQW « XQGHU

RSLQLRQUHJDUGLQJWKHULJKWVWKDWXQGHUWKH$UJHQWLQHOHJDOV\VWHPGHULYHGIURPWKHKROGLQJRID



H[SHUWLQ$UJHQWLQHFLYLOSURFHGXUHDQGIDPLO\ODZRSHQVKLVRSLQLRQE\VWDWLQJ³,KDYHEHHQ
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LQWKHFDVHRI,&6,'FODLPVVLQFHDVWURQJDUJXPHQWFDQEHPDGHWKDWWKH,&6,'&RQYHQWLRQDQG

PD\KDYHEHHQFDXVHGE\VRPHDFWRIWKHUHVSRQGHQWVWDWHLQYLRODWLRQRIWKH%,7

IURP WKHLU XQGHUO\LQJ LQYHVWPHQWV  7KH 7ULEXQDO WKHUHIRUH UHMHFWV WKH 5HVSRQGHQW¶V FRQWHQWLRQ

ULJKWVSHUWDLQLQJWRWKH6ROG6KDUHVIRUDOORIWKH&RPSDQ\¶VSURILWV´LQGLFDWHVWKDWWKHULJKWWR
EULQJDQ,&6,'FODLPZDVLQWHQGHGWREHWUDQVIHUUHGDORQJZLWKWKHVKDUHV7KLVLVDTXHVWLRQRI
LQWHUSUHWDWLRQDQGLQLQWHUSUHWDWLRQDOPDWWHUVLQWHUQDWLRQDOODZW\SLFDOO\GHIHUVWRWKHLQWHQWLRQV
RIWKHDXWKRUVRIWKHLQVWUXPHQWLQTXHVWLRQ$VVWDWHGE\WKHWULEXQDOLQSapphire v. National
Iranian Oil Company³>L@WLVDIXQGDPHQWDOSULQFLSOHRIODZZKLFKLVFRQVWDQWO\SURFODLPHGE\

RZQHUVKLS UHTXLUHPHQW SURSRVHG E\ WKH 5HVSRQGHQW KHUH  $V WKH ODUJH DQG WKULYLQJ JOREDO

PDUNHWIRUGLVWUHVVHGGHEWDWWHVWVPRVWMXULVGLFWLRQVDOORZIRUOHJDOFODLPVWREHHLWKHUVROGDORQJ

ZLWKRUUHVHUYHGVHSDUDWHO\IURPWKHXQGHUO\LQJDVVHWVIURPZKLFKWKH\DUHGHULYHG7KHUHDVRQ

LVWKDWVXFKVHYHUDELOLW\JUHDWO\IDFLOLWDWHVDQGVSHHGVWKHSURGXFWLYHUHHPSOR\PHQWRIDVVHWVLQ





 $QGUHD.%MRUNODQG³7KH(PHUJLQJ&LYLOL]DWLRQRI,QYHVWPHQW$UELWUDWLRQ´3(1167$7(/5(9
  DWS FLWLQJ,QWHUQDWLRQDO/DZ&RPPLVVLRQ5HSRUWWRWKH,QWHUQDWLRQDO/DZ&RPPLVVLRQ
RQ'LSORPDWLF3URWHFWLRQ$&1$GG $SULO 



 6HHHJ(00$18(/ *$,//$5' /$ -85,6358'(1&( '8 &,5',  0DXULFH0HQGHOVRQ The
Runaway Train: The “Continuous Nationality” Rule from the Panavezys-Saldutiskis Railway case to
Loewen in ,17(51$7,21$/ ,19(670(17 /$: $1' $5%,75$7,21 /($',1* &$6(6 )520 7+( ,&6,'
1$)7$ %,/7$7(5$/ 75($7,(6 $1' &86720$5< ,17(51$7,21$/ /$: 7RGG :HLOHU HG   1RDK
5XELQV /RHZHQ Y 8QLWHG 6WDWHV The Burial of an Investor-State Arbitration Claim  $5% ,17¶/ 
 -DQ3DXOVVRQContinuous Nationality in Loewen$5%,17¶/  




 The Loewen Group Inc. and Raymond L. Loewen v. United States of America ,&6,' &DVH 1R
$5% $) $ZDUG -XQH DWSDUDV

 6HHMondev Int’l Ltd v. United States,&6,'&DVH1R$5% $) $ZDUG 2FWREHU DW
SDUDILQGLQJWKDWWKHLQWHUQDWLRQDOSURWHFWLRQRILQYHVWPHQWVKRXOGQRW³EHRYHUVKDGRZHGE\WHFKQLFDO
TXHVWLRQVRIWKHDSSOLFDWLRQRIORFDOSURSHUW\ODZVDQGWKHFODVVLILFDWLRQRIORFDOSURSHUW\LQWHUHVWVDIIHFWHG
E\IRUHFORVXUHRURWKHUDFWLRQVXEVHTXHQWWRWKHIDLOXUHRIWKHLQYHVWPHQW´







 Sapphire v. National Iranian Oil Co.$UELWUDO$ZDUG 0DUFK ,/5DW




 ([FHSWLRQV PD\ H[LVW LQ FHUWDLQ FLUFXPVWDQFHV IRU H[DPSOH ZKHUH WKH SDUWLHV¶ LQWHQWLRQV YLRODWH D
SHUHPSWRU\QRUPRILQWHUQDWLRQDOODZEXWQRVXFKH[FHSWLRQVDULVHRQWKHSUHVHQWIDFWV


 7KLVIROORZVIURPWKHQDWLRQDOLW\UHTXLUHPHQWRIWKH,&6,'&RQYHQWLRQDQGPRVW%,7VDVZHOODVIURP
WKH IDFW WKDW PRVW%,7VDIIRUGVWDQGLQJWREULQJ,&6,'FODLPVRQO\WR ³QDWLRQDOV´RU³FRPSDQLHV´RIWKH
RWKHU 6WDWH 3DUW\ ZKLFK PDGH DQ LQYHVWPHQW LQ WKH 5HVSRQGHQW 6WDWH SULRU WR WKH DGYHQW RI WKH IDFWV RU
FLUFXPVWDQFHVJLYLQJULVHWRWKHGLVSXWH



WKHLU 6KDUH 3XUFKDVH $JUHHPHQW DQG ERWK WKH &ODLPDQW DQG WKH 5HVSRQGHQW LQ WKH SUHVHQW

IDFWV WKH &ODLPDQW DQG LWV 3DUHQW &RPSDQ\ FKRVH *HUPDQ ODZ WR JRYHUQ WKH LQWHUSUHWDWLRQ RI

ODZDOVRUHVSHFWVWKHFKRLFHRIODZFODXVHVVWLSXODWHGE\SDUWLHVWRLQWHUQDWLRQDOFRQWUDFWV2QWKH

servandaLVWKHEDVLVRIHYHU\FRQWUDFWXDOUHODWLRQVKLS´ ,WLVIRUWKLVUHDVRQWKDWLQWHUQDWLRQDO

LQWHUQDWLRQDO FRXUWV WKDW FRQWUDFWXDO XQGHUWDNLQJV PXVW EH UHVSHFWHG  7KH UXOH pacta sunt

QRWHGDERYHWKHGLVSXWLQJSDUWLHVGLVDJUHHDVWRZKHWKHUWKH63$¶VXVHRIWKHSKUDVH³DQ\RWKHU

SUHVHQWSURFHHGLQJV%XWVLPLODUDUJXPHQWVFDQEHPDGHDJDLQVWWKHLPSRVLWLRQRIWKHFRQWLQXRXV



UHOLQTXLVKHGE\WKH&ODLPDQWLQIDYRURILWV3DUHQW&RPSDQ\RQWKHIDFWVRIWKHSUHVHQWFDVH$V

7KHQH[WTXHVWLRQWRDGGUHVVLVWKHQZKHWKHUWKHULJKWWREULQJDQ,&6,'FODLPZDVLQIDFW

2IFRXUVHWKHUHLVQRSUREOHPZLWKFRQWLQXRXVQDWLRQDOLW\LQWKHSUHVHQWFDVHVLQFHERWK



ULJKWWREULQJDQ,&6,'FODLP

WLPHWKDWWKRVHPHDVXUHVZHUHWDNHQ±SURYLGHGWKDWWKHLQYHVWRUGLGQRWRWKHUZLVHUHOLQTXLVKLWV

')6DQGLWV3DUHQW&RPSDQ\KDYHUHPDLQHG*HUPDQFRUSRUDWLRQVWKURXJKRXWWKHKLVWRU\RIWKH



7ULEXQDOILQGVWKDWLWVKRXOGDFFRUGVWDQGLQJWRDQ\TXDOLI\LQJLQYHVWRUXQGHUWKHUHOHYDQWWUHDW\

FRPPHQWDWRUQRWHG

WH[WVZKRVXIIHUHGGDPDJHVDVDUHVXOWRIWKHDOOHJHGO\RIIHQGLQJJRYHUQPHQWDOPHDVXUHVDWWKH

QHFHVVDULO\DQGDXWRPDWLFDOO\WUDQVIHUUHGDORQJZLWKWKHVKDUHVE\RSHUDWLRQRIODZ5DWKHUWKH

RI WKLV FRQWLQXRXV QDWLRQDOLW\ UHTXLUHPHQW KDV EHHQ FULWLFL]HG IURP PDQ\ TXDUWHUV   $V RQH

³,QGHHG LQ WKH ,QWHUQDWLRQDO /DZ &RPPLVVLRQ¶V UDSSRUWHXU RQ GLSORPDWLF
SURWHFWLRQFRQFOXGHGWKDWWKHUHZDVQRUXOHRIFXVWRPDU\LQWHUQDWLRQDOODZZLWK
UHVSHFWWRFRQWLQXRXVQDWLRQDOLW\EHFDXVHRSLQLRQVDQGSUDFWLFHDVWRWKHUDQJHRI
GDWHV RQ ZKLFK D FODLPDQW PXVW KDYH WKH UHTXLVLWH QDWLRQDOLW\ KDG YDULHG VR
PXFK´ 

WKDW WKH &ODLPDQW¶V ,&6,' FODLPV RU DW OHDVW WKRVH FRQQHFWHG ZLWK WKH VKDUHKROGLQJ  ZHUH

FKDQJHGWKHLQYHVWRU¶VQDWLRQDOLW\IURP&DQDGLDQWR86 %XWWKHLoewenWULEXQDO¶VLPSRVLWLRQ



ERUGHUEDQNUXSWF\SURFHHGLQJIRUFHGWKHLQYHVWRUWRXQGHUJRDFRUSRUDWHUHRUJDQL]DWLRQZKLFK

7KH EHWWHU YLHZ ZRXOG VHHP WR EH WKDW ,&6,' FODLPV DUH DWOHDVWLQ SULQFLSOH VHSDUDEOH



MXULVGLFWLRQRQWKHEDVLVWKDWWKHLQYHVWRUIDLOHGWRPDLQWDLQDFRQWLQXRXVQDWLRQDOLW\DIWHUDFURVV

RQDSDUDOOHO WKRXJKQRWLGHQWLFDO JURXQG,QWKDWFDVHD1$)7$WULEXQDOIRXQGWKDWLWODFNHG

SXUFKDVHUVRIWKHXQGHUO\LQJLQYHVWPHQW 

PDQ\ %,7V DFFRUG VWDQGLQJ RQO\ WR WKH RULJLQDO LQYHVWRU DQG QRW WR DQ\ VXEVHTXHQW ZRXOGEH

UHFRJQL]LQJWKHVHYHUDELOLW\RIDGDPDJHVFODLPIURPWKHXQGHUO\LQJDVVHWPD\EHHYHQVWURQJHU

RIWKHLQYHVWPHQWZDVIRUFHG±HJXQGHUGRPHVWLFEDQNUXSWF\ODZVZKHUHWKHEDQNUXSWF\LWVHOI

7RWKLV7ULEXQDO¶VNQRZOHGJHRQO\WKHLoewenWULEXQDOKDVDFWXDOO\GHFOLQHGMXULVGLFWLRQ

ZKLFKZRXOGSURKLELWDVLPLODUUHVXOWIURPREWDLQLQJIRU,&6,'FODLPV,QGHHGWKHUDWLRQDOHIRU



RWKHUYHQWXUHV7KH5HVSRQGHQWKDVSRLQWHGWRQRUXOHRIJHQHUDORUFXVWRPDU\LQWHUQDWLRQDOODZ

LPSRVHDFRQWLQXRXVRZQHUVKLSUHTXLUHPHQWPD\GHIHDWWKHHQGVRIMXVWLFHLQFDVHVZKHUHWKHVDOH
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$V VXPPDUL]HG DERYH WKH &ODLPDQW KDV VXEPLWWHGH[WHQVLYH DUJXPHQWV FRQFHUQLQJ WKH

SDUWLHVVKRXOGSUHYDLORYHUWKHOLWHUDOPHDQLQJRIDGHFODUDWLRQ´

SDUWLHV´DQG³SURYLGHVWKDWWKHµWUXHLQWHQWLRQ¶RUµWUXHZLOO¶ WKHµZLUNOLFKH:LOOH¶ RIWKH

RIWKH*HUPDQ&LYLO&RGH³JLYHVSDUWLFXODUZHLJKWWRDVFHUWDLQLQJWKHZLOORIWKH

UHTXLUHGE\JRRGIDLWKWDNLQJFXVWRPDU\SUDFWLFHLQWRFRQVLGHUDWLRQ´ 

  RI WKH *HUPDQ &LYLO &RGH VSHFLILHV WKDW ³>F@RQWUDFWV DUH WR EH LQWHUSUHWHG DV

 ,ELGDWSDUD 'U%DXGHU¶VWUDQVODWLRQ 

 ,ELGDWSDUD

 ,ELGDWSDUD









 6WDWHPHQWRI:ROIJDQJ%DXGHURQ63$DWSDUD E 







GHVLJQDWLRQGRHVQRWYLWLDWH¶ LVDWWLPHVDSSOLHGE\WKH*HUPDQFRXUWV,IWKHVXEMHFWLYH

VXEMHFWLYH LQWHQW WKDW WKH OHJDO PD[LP falsa demostratio non nocet µDQ HUURQHRXV

:LOOH¶±PXVWEHFRQVLGHUHG´ ³>W@KHIRFXVLQ*HUPDQODZLVVRVWURQJO\RQWKHSDUWLHV¶



LLL :KLOH³ERWKWKH VXEMHFWLYH LQWHQW ± µLQQHUH:LOOH¶ ±DQG REMHFWLYH IDFWRUV± µEHNXQGHWH

LL

L

*HUPDQODZRQWKHLQWHUSUHWDWLRQRIFRQWUDFWV

SHUWDLQLQJ WR WKH 6ROG 6KDUHV´ 'U %DXGHU¶V VWDWHPHQW VWUHVVHV WKH IROORZLQJ SULQFLSOHV RI

$JDLQ WKH 5HVSRQGHQW GRHV QRW FDOO LQWR TXHVWLRQ WKH &ODLPDQW¶V FKDUDFWHUL]DWLRQ RI









 ,ELGDWSDUD

 ,ELGDWSDUD

 &ODLPDQW¶V3RVW+HDULQJ63$6XEPLVVLRQDWSDUD

 6WDWHPHQWRI7KRPDV*UXEHURQ63$DWSDUD

 6WDWHPHQWRI*|VWD'REOHURQ63$DWSDUD




 ,ELGDWSDUD





ZDVSUHSDUHGVROHO\IRUWKHSXUSRVHVRIWKLVDUELWUDWLRQ



XUJHVWKH7ULEXQDOWRGLVFRXQWLWRQWKHJURXQGVWKDWLWGRHVQRWGHULYHIURPQHXWUDOVRXUFHVDQG

ZLWQHVVHV,QVWHDGWKH5HVSRQGHQWTXHVWLRQVWKHSUREDWLYHYDOXHRIWKH&ODLPDQW¶VHYLGHQFHDQG

5HVSRQGHQW DWWHPSWHG WR GLUHFWO\ UHEXW WKH &ODLPDQW¶V IDFWXDO HYLGHQFH RU WKH WHVWLPRQ\ RI LWV

WKH *HUPDQ &LYLO &RGH KDV XQHDUWKHG QR PDMRU IODZV LQ WKH &ODLPDQW¶V DQDO\VLV  1RU KDV WKH

*HUPDQODZRQDQ\RIWKHVHSRLQWVDQGWKH7ULEXQDO¶VRZQDQDO\VLVRIWKHUHOHYDQWSURYLVLRQVRI



VXSSOHPHQWDODJUHHPHQWDQGVSHFLILFDOO\DXWKRUL]HVLWSURYLGHGLWLVLQZULWLQJ´ 

QRWHVWKDW³>D@UWLFOH  RIWKH6KDUH3XUFKDVH$JUHHPHQWFRQWHPSODWHVWKHSRVVLELOLW\RIVXFKD

DXWKRUL]HV WKLV VRUW RI VXEVHTXHQW LQWHUSUHWLYH FRQILUPDWLRQ EHWZHHQ FRQWUDFWLQJ SDUWLHV DQG

WUDQVIHU WKH FODLPV DW LVVXH LQ WKLV SURFHHGLQJ´   7KH &ODLPDQW VXEPLWV WKDW *HUPDQ ODZ

WKLVSRLQW

$VWRZKHWKHURUQRWWKH,&6,'FODLPZDVHQFRPSDVVHGE\WKHSKUDVH³DQ\RWKHUULJKWV

8QGHUVWDQGLQJ ZKLFK ³FRQILUPV WKDW WKH &RQWUDFWLQJ 3DUWLHV GLG QRW LQWHQG WR QRU GLG WKH\



WDNHQ WKH H[WUD VWHS RI UHDIILUPLQJ WKHLU LQWHQW E\ FRQFOXGLQJ DQ ,QWHUSUHWLYH $JUHHPHQW DQG

DQGWKH5HVSRQGHQWKDVQRWDWWHPSWHGWRUHEXW'U%DXGHU¶VFKDUDFWHUL]DWLRQRI*HUPDQODZRQ

DVVHUWHGLQWKLVDUELWUDWLRQ´$QGOHVWWKHUHEHDQ\GRXEWWKH63$FRQWUDFWLQJSDUWLHVKDYHQRZ

LQFOXGH DQ\ VXPV DWWULEXWDEOH WR WKH YDOXH RI DQ\ SRWHQWLDO OHJDO FODLPV LQFOXGLQJ WKH FODLPV

FDWHJRULFDOO\ VWDWHV ³, DP FHUWDLQ WKDW WKH FDOFXODWLRQ RI WKH QHJDWLYH SXUFKDVH SULFH GLG QRW

KRZ WKH FRQWUDFWLQJ SDUWLHV DUULYHG DW WKH 63$¶V QHJDWLYH SXUFKDVH SULFH IRU WKH VKDUHV ±

E\7KRPDV*UXEHU'LUHFWRURI$FFRXQWLQJDQG)LQDQFLDO5HSRUWLQJIRU')6ZKR±LQH[SODLQLQJ

7KLVSRVLWLRQLVFRPPHQVXUDWHZLWKWKHDERYHILQGLQJVRIWKH7ULEXQDOXQGHULQWHUQDWLRQDOODZ

³8QGHU*HUPDQODZDULJKWRUFODLPRZQHGE\DVKDUHKROGHUDJDLQVWWKLUGSDUWLHVLV
QRWLQKHUHQWLQWKHVKDUHRZQHUVKLSDQGFDQQRWEHDQGLVQRWWUDQVIHUUHGE\RSHUDWLRQ
RIODZ,QVWHDGLWPXVWEHH[SOLFLWO\GHOLQHDWHGDVEHLQJWUDQVIHUUHGLQWKHDJUHHPHQW
&RQVLVWHQW ZLWK *HUPDQ ODZ LQ WKLV UHJDUG WKH 6KDUH 3XUFKDVH $JUHHPHQW GLG QRW
H[SOLFLWO\OLVWRUGHOLQHDWHDQ\SRWHQWLDOFODLPKHOGE\'DLPOHU)LQDQFLDODJDLQVWWKH
$UJHQWLQH5HSXEOLFDVRQHRIWKHULJKWVWUDQVIHUUHGDQGDVVLJQHGE\WKHSDUWLHV´

H[HFXWHGWKH63$DWWKHWLPHRILWVFRQFOXVLRQRQEHKDOIRIWKH&ODLPDQW,WLVIXUWKHUDIILUPHG

7KLV LQWHUSUHWDWLRQ LV OLNHZLVH HQGRUVHG E\ *|VWD 'REOHU 6HQLRU &RXQVHO RI ')6 ZKR



ZDVWKHLQGLYLGXDOUHVSRQVLEOHIRUGUDIWLQJWKH63$±KDVWHVWLILHG

QHLWKHU')6QRU'&$*LQWHQGHGWRWUDQVIHUWKH,&6,'FODLPWRWKH3DUHQW&RPSDQ\

VXEPLWWHG E\ WKH &ODLPDQW DQG UHFRUGHG E\ WKH 7ULEXQDO LQ SDUDJUDSK  DERYH SURYHV WKDW

&RXQVHORI'DLPOHU$*±ZKRLVD*HUPDQODZ\HUZLWKPRUHWKDQ\HDUVRIH[SHULHQFHDQG

SURSHULQWHUSUHWDWLRQRIWKH63$XQGHU*HUPDQODZ,QSDUWLFXODU'U:ROIJDQJ%DXGHU6HQLRU



'U %DXGHU WKHQ GHYRWHV ILYH SDJHV RI KLV WHVWLPRQ\ WR H[SODLQLQJ KRZ WKH IDFWXDO HYLGHQFH

VXEMHFWLYHLQWHQW´ 

c) Was the ICSID claim effectively assigned under German law?

LQWHQWRIWKHSDUWLHVGLIIHUVIURPWKHH[SUHVVDJUHHPHQWWKHFRXUWZLOOJLYHHIIHFWWRWKH

*HUPDQODZLQFRQVLGHULQJWKHPHDQLQJWREHDVFULEHGWRWKHGLVSXWHGSKUDVHXQGHUWKH63$
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SRLQWV WR WKH FRQFOXVLRQ WKDW ')6 GLG QRW UHOLQTXLVK LWV ULJKW WR EULQJ WKH ,&6,' FODLP XSRQ
H[HFXWLRQRIWKH63$

FODLP WR '&$* LWHPV L  DQG LL  OLVWHG LQ SDUDJUDSK  DERYH ZHUH FRQWHPSRUDQHRXV WR WKH

WKH SUHVHQW ,&6,' FODLP IRU GDPDJHV VXVWDLQHG GXULQJ WKH WLPH ZKHQ LW RZQHG WKH LQYHVWPHQW

1RW VXUSULVLQJO\ WKLV REMHFWLRQ KDV JLYHQ ULVH WR WKH PRVW KHDWHG GHEDWH EHWZHHQ WKH









&KLOHDQ$UJHQWLQH%,7 ³WKH&RPSDUDWRU7UHDW\´ LQYRNHGE\WKH&ODLPDQW,QVXSSRUWRIWKHLU

³WKH%DVLF7UHDW\´ DQGE WKHGLVSXWHVHWWOHPHQWSURYLVLRQVRIRWKHUWUHDWLHV±LQSDUWLFXODUWKH

FODXVHV DQG WKHLUUHODWLRQ WR D WKH GLVSXWHVHWWOHPHQW SURYLVLRQVRIWKH *HUPDQ$UJHQWLQH %,7

GLVSXWLQJSDUWLHV%RWKSDUWLHVKDYHILOHGYROXPLQRXVVXEPLVVLRQVFRQFHUQLQJWKH7UHDW\¶V0)1



 7KH &ODLPDQW¶V GDPDJHV HVWLPDWHV XQGHU YDULRXV GLIIHUHQW WKHRULHV RI OLDELOLW\ UDQJH DQ\ZKHUH IURP
86PLOOLRQWR¼PLOOLRQLQFXUUHQF\QRWLQFOXGLQJUHOHYDQWLQWHUHVWXSWRWKHSUHVHQWGDWH





WRWKH6ROG6KDUHV´WKHODUJHQHJDWLYHSXUFKDVHSULFHVHWIRUWKHVKDUHVZRXOGKDYHWREHUHDGDV

WKDWWKH,&6,'FODLPprima facieIDOOVZLWKLQWKHVFRSHRIWKHSKUDVH³DQ\RWKHUULJKWVSHUWDLQLQJ

*HUPDQ ODZ RU LQWHUQDWLRQDO ODZ  $QG HYHQ LI WKH 7ULEXQDO FRXOG DFFHSW $UJHQWLQD¶V DVVHUWLRQ

7ULEXQDO KDV DOUHDG\ IRXQG WKDW WKH FODLP ZDV QRW WUDQVIHUUHG E\ RSHUDWLRQ RI ODZ ZKHWKHU

WUDQVIHUUHG2QHREYLRXVO\FDQQRWLQWHQGWRWUDQVIHUDULJKWZKRVHH[LVWHQFHLVXQNQRZQ7KH

FIFTH OBJECTION TO JURISDICTION: THE MOST-FAVORED NATION
CLAUSE DOES NOT AUTHORIZE THE CLAIMANT TO BYPASS THE
REQUIREMENTS OF ARTICLES 10(2) AND 10(3) OF THE TREATY

WZR\HDUVDIWHUWKHFRQFOXVLRQRIWKH63$,QWKH7ULEXQDO¶VYLHZWKLVFDQRQO\VHUYHWRFRQILUP

VI.

UHMHFWHG

WKDWWKH63$FRQWUDFWLQJSDUWLHVGLGQRWLQWHQGWRLQFOXGHWKH,&6,'FODLPDPRQJWKHULJKWVWREH



)RU DOO RI WKHVH UHDVRQV WKH 5HVSRQGHQW¶V IRXUWK REMHFWLRQ WR MXULVGLFWLRQ IDOOV WR EH

FLUFXPVWDQFHVDVWKHSUHVHQWFODLP

HYHQEHFRPHDZDUHRIWKHSRVVLELOLW\RIILOLQJDQ,&6,'FODLPXQWLOVRPHWLPHLQ±WKDWLV

HPDLO H[FKDQJHV EHWZHHQ ')6 DQG '&$* WHQGLQJ WR LQGLFDWH WKDW WKH WZR FRPSDQLHV GLG QRW

SUHYHQW DQ\ GRXEOH UHFRYHU\ DJDLQVW WKH 5HVSRQGHQW DULVLQJ RXW RI WKH VDPH VHW RI IDFWV DQG

ZLWK D SDUDOOHO FODLP E\ '&$* WKDW WULEXQDO ZRXOG KDYH DPSOH OHJDO WRROV DW LWV GLVSRVDO WR

RULJLQDOLQWHQWLRQV

7KHUHUHPDLQVRQHILQDOHYLGHQWLDU\PDWWHUWRDGGUHVV$UJHQWLQDKDVSRLQWHGWRFHUWDLQ

WKHPDWWHU,WQRWHVKRZHYHUWKDWLQWKHHYHQWWKDWVRPHIXWXUHWULEXQDOVKRXOGILQGLWVHOIIDFHG

WKHYHU\OHDVWLWFRQVWLWXWHVDUHOHYDQWFLUFXPVWDQWLDOFRQILUPDWLRQRIWKH63$FRQWUDFWLQJSDUWLHV¶



WKH*HUPDQ$UJHQWLQH%,7DXWKRUL]HVFODLPVE\LQGLUHFWLQYHVWRUVDQGLWH[SUHVVHVQRRSLQLRQRQ

DSSOLFDEOH*HUPDQOHJDOSULQFLSOHVWKH7ULEXQDOZRXOGEHLOODGYLVHGWRGLVUHJDUGLWHQWLUHO\$W

WLPHRIWKHDOOHJHGO\RIIHQGLQJJRYHUQPHQWDOPHDVXUHV±DOVRHQMR\DQLQGHSHQGHQWULJKWWREULQJ

WKH63$FRQWUDFWLQJSDUWLHVLQUHVSRQVHWRGHYHORSPHQWVLQWKLVDUELWUDWLRQ+RZHYHUJLYHQWKDW

LWVRZQFODLPIRUWKHVDPHGDPDJHV7KHSUHVHQW7ULEXQDOLVQRWFDOOHGXSRQWRGHFLGHZKHWKHU

MXULVSUXGHQFHVXJJHVWVWKDW'&$*PD\±DVWKHLQGLUHFWRZQHURIWKH$UJHQWLQH6XEVLGLDU\DWWKH

YLL RIWKH&ODLPDQW¶VHYLGHQFHLWLVXQGHQLDEOHWKDWWKH,QWHUSUHWLYH'HFODUDWLRQZDVH[HFXWHGE\

WKH'HFODUDWLRQLVQRQHWKHOHVVDXWKRULWDWLYHDQGELQGLQJXSRQ')6DQGLWV3DUHQW&RPSDQ\XQGHU



7KH7ULEXQDO¶VMXULVGLFWLRQ LV OLNHZLVH XQDIIHFWHG E\ WKH IDFW WKDW FHUWDLQLQYHVWRU6WDWH

WKH7ULEXQDO¶VMXULVGLFWLRQWRKHDU')6¶SUHVHQWFODLP

RI')6ZLOOEHWKHXOWLPDWHEHQHILFLDU\RIDQ\UHFRYHU\E\')6LVQRWUHOHYDQWWRWKHTXHVWLRQRI

SDUWLHVKDGLQWHQGHGWRWUDQVIHUWKHFODLPWRWKH3DUHQW&RPSDQ\)LQDOO\ZLWKUHVSHFWWRLWHP

WKH&ODLPDQW¶VILOLQJRIWKH,&6,'FODLPZRXOGDOVRPDNHQRVHQVHLILQGHHGWKH63$FRQWUDFWLQJ

SDUWLFLSDWLRQLQWKHSUHVHQWDUELWUDWLRQSURFHHGLQJV7KLVGHFLVLRQREYLRXVO\WDNHQLQDGYDQFHRI

TXDQWXPVWDJHRIWKHSURFHHGLQJV7KHIDFWWKDW'&$*DVWKH3DUHQW&RPSDQ\DQGRZQHU

DOUHDG\ EHHQ FRPSHQVDWHG IRU LWV ORVVHV LQ VRPH IDVKLRQ WKH 7ULEXQDO FDQ DGGUHVV WKLV DW WKH

YDOXDEOHFODLPLQH[FKDQJH

7KH &ODLPDQW¶VVL[WKLWHP RI HYLGHQFH FRQFHUQVWKH 3DUHQW &RPSDQ\¶V DEVWHQWLRQ IURP

$V VXJJHVWHG E\ WKH EnCana WULEXQDO LQ WKH HYHQW WKDW WKH HYLGHQFH LQGLFDWHV WKDW ')6 KDV

³SD\´D¼PLOOLRQQHJDWLYHSULFHWRWKH&ODLPDQWIRUWKHWUDQVIHUUHGVKDUHVZKLOHDFTXLULQJD



QRWZLWKVWDQGLQJWKHVXEVHTXHQWWUDQVIHURILWVVKDUHKROGLQJLQWKH$UJHQWLQH6XEVLGLDU\WR'&$*

SRVLWLYHDQGLQIDFWUDWKHUVXEVWDQWLDO ,WZRXOGEHFRXQWHULQWXLWLYHIRUWKH3DUHQW&RPSDQ\WR



WKH SUHVHQW DUELWUDWLRQ WKH &ODLPDQW KDV VLJQDOHG WKDW LW H[SHFWV WKH YDOXH RI LWV FODLP WR EH

7KHIRUHJRLQJDQDO\VLVVKRZVWKDW')6HQMR\VVWDQGLQJDVDTXDOLI\LQJLQYHVWRUWREULQJ



KLJKO\ SHUVXDVLYH LQGLFDWRUV RIWKH 63$ FRQWUDFWLQJ SDUWLHV¶LQWHQW  ,Q SDUWLFXODU E\ LQVWLWXWLQJ

RSHUDWLRQV  7KHVH LWHPV WKHUHIRUH GR KDYH SUREDWLYH YDOXH DQG WKH 7ULEXQDO ILQGV WKHP WR EH

d) Conclusions

DQLPSOLHGUHVHUYDWLRQRIWKH,&6,'FODLPLQIDYRURI')6,QVKRUWDOORIWKHDYDLODEOHHYLGHQFH

FRUURERUDWLRQRILWVDVVHUWLRQWKDWWKH63$FRQWUDFWLQJSDUWLHVGLGQRWLQWHQGWRWUDQVIHUWKH,&6,'

FRQFOXVLRQRIWKH63$ZKLOHLWHPVLLL WKURXJKY ZHUHSUHSDUHGLQWKHQRUPDOFRXUVHRIEXVLQHVV



7KH7ULEXQDOQRWHVKRZHYHUWKDWRIWKHLWHPVRIHYLGHQFHVXEPLWWHGE\WKH&ODLPDQWLQ
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F

³&DVH ODZ´ FRQILUPV WKDW 0)1 FODXVHV GR QRW DSSO\ WR WKH %DVLF 7UHDW\¶V GLVSXWH

$UJHQWLQD GHQLHV WKDW WKH %DVLF 7UHDW\¶V 0)1 FODXVHV DOORZ WKLV 7ULEXQDO WR EDVH LWV

EHIROORZHG 

DQGVKRXOGEHGLVWLQJXLVKHGDFFRUGLQJO\ RULQWKHDOWHUQDWLYHWKH\VKRXOGQRW

5XQFRXQWHUWRWKHGHPRQVWUDWHGSUDFWLFHRIWKH$UJHQWLQH5HSXEOLF 

LL

LY 9LRODWHWKHSULQFLSOHRIHIIHFWLYHQHVV effet utile  

LLL 9LRODWHWKHejusdem generisSULQFLSOH DQG

&RQIOLFWZLWKWKHODQJXDJHRIWKH0)1FODXVHVWKHPVHOYHV 

L

SURYLVLRQVRQGLVSXWHUHVROXWLRQEHFDXVHWRGRVRZRXOG

7KH 0)1 FODXVHV RI WKH *HUPDQ$UJHQWLQH %,7 FDQQRW EH DSSOLHG WR WKH %,7¶V

7KHUHTXLUHPHQWLVQRWH[FHVVLYHO\IRUPDOLVWLF 



 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQ3DUW,9$

 ,ELGDWSDUDV

 ,ELGDWSDUDV 5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQSDUDV

 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUD5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQSDUDV

 5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQSDUDV

 ,ELGDWSDUDV

















 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUW,9$E 5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQSDUDV




 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUW,9$D 5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQSDUDV






0)1FODXVHV 

 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUW,9$

 ,ELGDW3RLQW,$
 ,ELGDW3RLQW,$





 ,ELGDW3RLQW,$


 &ODLPDQW¶V5HMRLQGHURQ-XULVGLFWLRQ3RLQW,$

 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQ3RLQW$

 &ODLPDQW¶V0HPRULDOSDUW,,,(

 5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQ3DUW,,$

 5HVSRQGHQW¶V0HPRULDORQ-XULVGLFWLRQSDUDV















 ,ELG  $UJHQWLQD UDLVHG WKH Wintershall GHFLVLRQ ZKLFK ZDV LVVXHG DIWHU WKH SDUWLHV¶ MXULVGLFWLRQDO
VXEPLVVLRQVKDGDOUHDG\EHHQPDGHRQWKHILUVWGD\RIKHDULQJV6HH+HDULQJ7UDQVFULSWVGD\SSII





VFRSHRIWKH0)1SURYLVLRQLQ$UWLFOH 

LY 7KHDGGLWLRQDO0)1SURYLVLRQLQ$UWLFOHRIWKH7UHDW\GRHVQRWOLPLWWKHEURDG

FRQQHFWLRQZLWKLQYHVWPHQWV´VRDVWRH[FOXGHGLVSXWHUHVROXWLRQ

LLL 7KH &RQWUDFWLQJ 6WDWH 3DUWLHV GLG QRW OLPLW WKH GHILQLWLRQ RI ³DFWLYLWLHV LQ

LL

7KH RUGLQDU\ PHDQLQJ RI WKH 7UHDW\¶V WHUPV VXSSRUW D EURDG DSSOLFDWLRQ RI WKH

7KH7UHDW\¶VFRQWH[WLQFOXGLQJLWVWLWOHDQG3UHDPEOHVXSSRUWDEURDGUHDGLQJRI

DUELWUDWLRQ DQG

L

0)1SURYLVLRQVWRDSSO\WRGLVSXWHUHVROXWLRQ ,QSDUWLFXODU

7KH ODQJXDJH RI WKH 7UHDW\ VKRZV WKDW WKH &RQWUDFWLQJ 6WDWH 3DUWLHV LQWHQGHG IRU WKH

WKH0)1FODXVHV 

D

7KLV UHTXLUHPHQW FRQVWLWXWHV D QHFHVVDU\ FRQGLWLRQ RI $UJHQWLQD¶V FRQVHQW WR



E

LL

L

&ODLPDQWKDVQRWGRQH 0RUHRYHU

WKH GLVSXWH WR WKH FRPSHWHQW $UJHQWLQH FRXUWV IRU D SHULRG RI PRQWKV ZKLFK WKH

7KH%DVLF7UHDW\UHTXLUHVWKH&ODLPDQWEHIRUHUHVRUWLQJWRDQDUELWUDOWULEXQDOWRVXEPLW

FODXVHV ,QVXSSRUWRIWKLVSRVLWLRQWKH&ODLPDQWVXEPLWVWKHIROORZLQJDUJXPHQWV

D

QHFHVVDU\EHFDXVHWKLVUHTXLUHPHQWKDVEHHQVXSHUVHGHGE\RSHUDWLRQRIWKH%DVLF7UHDW\¶V0)1

VXEPLVVLRQVLQVXSSRUWRIWKLVSRVLWLRQDUHDVIROORZV

7KH &ODLPDQW PDLQWDLQV WKDW QR SULRU UHFRXUVH WR WKH GRPHVWLF $UJHQWLQH FRXUWV ZDV

B. Position of the Claimant

LL

&RPSDUDWRU 7UHDW\ UDWKHU WKDQ WKRVH RI $UWLFOH  RI WKH %DVLF 7UHDW\   ,WV SULQFLSDO



MXULVGLFWLRQXSRQWKH &ODLPDQW¶V VDWLVIDFWLRQ RI WKHSUHDUELWUDO UHTXLUHPHQWV RI DUWLFOH ;RIWKH



A. Position of the Respondent

EHORZFRQVLGHUDWLRQVWRWKHH[WHQWWKDWLWILQGVWKHVHUHOHYDQWWRLWVDQDO\VLV

&DVHVVXFKDVMaffeziniDQGGas NaturalGLIIHUIURPWKHRQHXQGHUFRQVLGHUDWLRQ

7KH GHFLVLRQV LQ Salini v. Jordan Plama v. Bulgaria Telenor v. Hungary DQG

SDUWLHV¶SULQFLSDOVXEPLVVLRQV7KH7ULEXQDOZLOOUHIHUWRFHUWDLQRIWKHFLWHGOHJDORSLQLRQVLQLWV

L

UHVROXWLRQSURYLVLRQV ,QSDUWLFXODU
Wintershall v. ArgentinaVXSSRUW$UJHQWLQD¶VSRVLWLRQ 
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EXUGHQWKLVDZDUG7KH7ULEXQDOLQVWHDGILQGVLWFRQYHQLHQWWRHQXPHUDWHLQRXWOLQHIRUPRQO\WKH

FRPSOHWH UHFLWDWLRQ RI DOO RI WKH SDUWLHV¶ DUJXPHQWV LV KRZHYHU XQQHFHVVDU\ DQG ZRXOG RYHUO\

DZDUGVVFKRODUO\FRPPHQWDU\DQGWKHGHFLVLRQVRIRWKHULQWHUQDWLRQDOFRXUWVDQGWULEXQDOV$

UHVSHFWLYH SRVLWLRQV ERWK SDUWLHV KDYH H[WHQVLYHO\ GLVFXVVHG QXPHURXV LQYHVWRU6WDWH DUELWUDO
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J

I

H

G

F

E

2QWKHFRQWUDU\LQYHVWPHQWWULEXQDOVKDYH³XQLIRUPO\´XSKHOGWKHDSSOLFDWLRQRI

FODXVHV 





0)1 SURYLVLRQV WR GRPHVWLF GLVSXWH VHWWOHPHQW UHTXLUHPHQWV RI DUELWUDWLRQ

LL

L

0HUHZDLWLQJSHULRGVKDYHEHHQUHSHDWHGO\ZDLYHGE\RWKHUWULEXQDOV 

GRPHVWLFUHPHGLHVUHTXLUHPHQW 

7KH SURYLVLRQ LV LQ HVVHQFH D ZDLWLQJ SHULRG DQG LV QRW D WUXH H[KDXVWLRQ RI

SDUWLFXODU

VWULFW DSSOLFDWLRQ RI ZKLFK LV XQQHFHVVDU\ DQG ZRXOG EH H[FHVVLYHO\ IRUPDOLVWLF   ,Q

7KH %DVLF 7UHDW\¶V PRQWK GRPHVWLF FRXUWV SURYLVLRQ LV D PDWWHU RI SURFHGXUH WKH

DOORZWKHGRPHVWLFFRXUWVUHTXLUHPHQWWREHVXSHUVHGHG 

GLVSXWH UHVROXWLRQ DQG WKHUHIRUH WKH %DVLF 7UHDW\¶V 0)1 SURYLVLRQV VKRXOG EH UHDG WR

$UJHQWLQD¶V WUHDW\ SUDFWLFH VKRZV LW KDV QR RYHUDUFKLQJ SROLF\ WR UHTXLUH GRPHVWLF

0)1FODXVHWRWKH7UHDW\¶VGLVSXWHUHVROXWLRQSURYLVLRQV

7KH ejusdem generis  DQG effet utile  SULQFLSOHV ERWK VXSSRUW WKH DSSOLFDWLRQ RI WKH

L

GLVWLQJXLVKDEOHIURPWKHSUHVHQWRQH 

7KH FDVHV FLWHG E\ $UJHQWLQD DUH LQDSSRVLWH EHFDXVH WKH\ GHDOW ZLWK IDFWXDO VLWXDWLRQV

EHIRUHSURFHHGLQJWRDUELWUDWLRQ 



IDYRUDEOHWKDQWKHUHTXLUHPHQWWRVXEPLWWKHGLVSXWHWRWKHGRPHVWLFFRXUWVIRUPRQWKV

$FFHVVWRLQWHUQDWLRQDOGLVSXWHUHVROXWLRQIROORZLQJDPRQWKQHJRWLDWLQJSHULRGLVPRUH

HQFRPSDVVHGE\DWUHDW\¶V0)1SURYLVLRQVXQOHVVH[SOLFLWO\H[FOXGHG

$FFHVV WR LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ LV DQ HVVHQWLDO WUHDW\ SURWHFWLRQ DQG LV

 &ODLPDQW¶V0HPRULDOSDUD

 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQ3RLQW,&





 ,ELGDW3RLQW,(

 &ODLPDQW¶V5HMRLQGHURQ-XULVGLFWLRQ3RLQW,%





 ,ELGDWSDUDV





 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQSDUD





 &ODLPDQW¶V &RXQWHU0HPRULDO RQ -XULVGLFWLRQ 3RLQW ,)  7KLV DUJXPHQW LV IXUWKHU GHYHORSHG LQ WKH
&ODLPDQW¶V5HMRLQGHURQ-XULVGLFWLRQ3RLQW,(



 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQ3RLQW,'



 &ODLPDQW¶V5HMRLQGHURQ-XULVGLFWLRQ3RLQW,&7KH7ULEXQDOQRWHVWKDWWKLVVXEPLVVLRQZDVORGJHG
SULRUWRWKHSXEOLFDWLRQRIWKHWintershallGHFLVLRQZKLFKIRXQGWRWKHFRQWUDU\



 &ODLPDQW¶V0HPRULDORQ-XULVGLFWLRQ3RLQW,%
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SURFHVV DQG

,W ZRXOG OHDG WR PDMRU QRQVHQVLFDO LQHIILFLHQFLHV LQ WKH GLVSXWH UHVROXWLRQ

,WZRXOGVXEMHFWWKH&ODLPDQWWRFRVWVDQGGHOD\VQRWIDFHGE\RWKHULQYHVWRUV 

7KH7ULEXQDOLVNHHQO\DZDUHWKDWWKHLQWHUSUHWDWLRQDQGDSSOLFDWLRQRI0)1FODXVHVKDV

1. Tribunal’s Interpretive Approach under Public International Law

C. Considerations of the Tribunal

DFFRXQWRI$UJHQWLQD¶VHIIRUWVWRLPSHGHGRPHVWLFUHVROXWLRQ

LLL ,QDQ\HYHQWHQIRUFLQJWKHSURYLVLRQRQWKHIDFWVRIWKLVFDVHZRXOGEHXQMXVWRQ

LL

L

ZRXOGEHIXWLOHDQGOHDGWRDVLWXDWLRQZKLFKLVPDQLIHVWO\DEVXUGEHFDXVH

FRQWUDU\WRWKH7UHDW\¶VSXUSRVHRISURPRWLQJIDYRUDEOHFRQGLWLRQVIRULQYHVWPHQW DQG

5HTXLULQJ WKH &ODLPDQW WR VDWLVI\ WKH PRQWK GRPHVWLF FRXUWV SURYLVLRQ ZRXOG UXQ

VDWLVIDFWLRQRIERWKSDUWLHV´ 

GLVSXWH ZRXOG EH UHVROYHG LQ RU RXWVLGH $UJHQWLQD ZLWKLQ  PRQWKV WR WKH

LLL 'HVSLWH$UJHQWLQD¶VDVVHUWLRQVWRWKHFRQWUDU\LWLV³YLUWXDOO\LPSRVVLEOHWKDWWKH

 &ODLPDQW¶V5HMRLQGHURQ-XULVGLFWLRQDW3RLQW,'
 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQDWSDUD
 ,ELGDWSDUDV
 &ODLPDQW¶V5HMRLQGHURQ-XULVGLFWLRQSDUDV











 ,WZLOOEHQRWHGWKDWSRUWLRQVRIWKHDQDO\VLVFRQWDLQHGLQWKLVVHFWLRQRYHUODSZLWKWKHUHFHQWO\LVVXHG
GHFLVLRQLQICS Inspection and Control Services Limited (United Kingdom) v. the Argentine Republic3&$
&DVH1R 81&,75$/5XOHV $ZDUGRQ-XULVGLFWLRQ )HEUXDU\ >KHUHLQDIWHUICS v.
Argentina@7KLVLVEHFDXVHWKHWZRWULEXQDOVVKDUHGWKHVDPH3UHVLGHQWZKRSUHVLGHGRYHUWKHGUDIWLQJRI
WKHWZRDZDUGVGXULQJWKHVDPHWLPHSHULRGDQGHOHFWHGQRWWREXUGHQWKHSDUWLHVZLWKGXSOLFDWLYHGUDIWLQJ
FRVWVLQUHVSHFWRIFHUWDLQJHQHUDOSRLQWVRIODZFRPPRQWRERWKFDVHV

 )RUDQRYHUYLHZRIWKHGLYLGHGFDVHODZVHH-XOLH$0DXSLQ³0)1EDVHG-XULVGLFWLRQLQ,QYHVWRU
6WDWH $UELWUDWLRQ  ,V 7KHUH $Q\ +RSH IRU D &RQVLVWHQW $SSURDFK"´ Journal of International Economic
Law   0DUFK 

 ,ELGDWSDUD





 ,ELGDWSDUD6HHDOVRLELGDWSDUD





DSSURDFKLWZLOODSSO\LQFRQVLGHULQJWKHSDUWLHV¶UHVSHFWLYHVXEPLVVLRQV 

WKH 7ULEXQDO FRQVLGHUV LW SUXGHQW WR SUHIDFH LWV DQDO\VLV E\ VHWWLQJ RXW WKH JHQHUDO LQWHUSUHWLYH

FDVHEXWDOVRZLWKLQWKHZRUOGRILQWHUQDWLRQDOLQYHVWPHQWODZPRUHJHQHUDOO\ )RUWKLVUHDVRQ

SURYHQWREHRQHRIWKHPRVWFRQWURYHUVLDOLVVXHVQRWRQO\EHWZHHQWKHGLVSXWLQJSDUWLHVLQWKLV
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7KH LQYHVWPHQW WUHDW\ DW WKH KHDUW RI WKLV FDVH LV D ELODWHUDO LQYHVWPHQW WUHDW\  ,Q

a) Interpretive principles flowing from the bilateral nature of BITs

,W ZRXOG EH DQ HUURU WR VWDUW IURP WKH DVVXPSWLRQ WKDW WKH ELODWHUDO DQG V\QDOODJPDWLF

1RZDVLQWHUQDWLRQDOWUHDWLHV%,7VFRQVWLWXWHDQH[HUFLVHRIVRYHUHLJQW\E\ZKLFK6WDWHV

$V H[SODLQHG E\ 3URIHVVRU &KDUOHV GH 9LVVFKHU RQH RI WKH PRVW HPLQHQW MXGJHV DW WKH










 &+$5/(6 '( 9,66&+(5 7+(25< $1' 5($/,7< ,1 38%/,& ,17(51$7,21$/ /$: UHYLVHG HG 
WUDQVODWHGIURPWKH)UHQFKE\3(&RUEHWW 1HZ-HUVH\3ULQFHWRQ S

Case of the S.S. “Wimbledon”, Judgment of 17 August 19233HUPDQHQW&RXUWRI,QWHUQDWLRQDO-XVWLFH6HU
$QRS

³7KH&RXUWGHFOLQHVWRVHHLQWKHFRQFOXVLRQRIDQ\7UHDW\E\ZKLFKD6WDWHXQGHUWDNHVWR
SHUIRUP RU UHIUDLQ IURP SHUIRUPLQJ D SDUWLFXODU DFW DQ DEDQGRQPHQW RI LWV VRYHUHLJQW\
1RGRXEWDQ\FRQYHQWLRQFUHDWLQJDQREOLJDWLRQRIWKLVNLQGSODFHVDUHVWULFWLRQXSRQWKH
H[HUFLVH RI WKH VRYHUHLJQ ULJKWV RI WKH 6WDWH LQ WKH VHQVH WKDW LW UHTXLUHV WKHP WR EH
H[HUFLVHGLQDFHUWDLQZD\%XWWKHULJKWRIHQWHULQJLQWRLQWHUQDWLRQDOHQJDJHPHQWVLVDQ
DWWULEXWHRI6WDWHVRYHUHLJQW\´

 7KH ,QWHUQDWLRQDO &RXUW DV IDU EDFN DV WKH 3&,-¶V Wimbledon GHFLVLRQ KDV FRQVLVWHQWO\ HPSKDVL]HG
WKDWLQWHUQDWLRQDOWUHDWLHVDUHH[HUFLVHV±DQGQRWDEGLFDWLRQV±RI6WDWHVRYHUHLJQW\DQGIRUWKLVUHDVRQWKH
ZLOORIWKHFRQWUDFWLQJ6WDWHSDUWLHVPXVWEHUHVSHFWHG




 -3DXOVVRQ ³$UELWUDWLRQ :LWKRXW 3ULYLW\´   ,&6,'5HYLHZ ± )RUHLJQ ,QYHVWPHQW /DZ -RXUQDO
  6HH DOVR $ (O.RVKHUL ³,&6,' $UELWUDWLRQ DQG 'HYHORSLQJ &RXQWULHV´   ,&6,' 5HYLHZ ±
)RUHLJQ,QYHVWPHQW/DZ-RXUQDO


 )RULQVWDQFHLQWKHMaffeziniFDVHWKHLQYHVWRUZDVDQ$UJHQWLQHFLWL]HQDQGWKH+RVW6WDWHZDV6SDLQ
QRWWKHFRQWUDU\Maffezini DERYHQRWH



DFWXDOO\ UHVSHFWHG RU YLRODWHG WKH LQWHUQDWLRQDO REOLJDWLRQV ZKLFK LW DFFHSWHG ZLWK UHJDUG WR WKH

DVRYHUHLJQVWDWHDQGDSULYDWHIRUHLJQLQYHVWRUEXWWRDGMXGLFDWHZKHWKHUDVRYHUHLJQVWDWHKDV

WULEXQDOVDUHFDOOHGXSRQWRLQWHUSUHWQRWPHUHO\WKHDV\PPHWULFFRQWUDFWXDOUHODWLRQVKLSEHWZHHQ

RIWKHLQWHUQDWLRQDODUELWUDWLRQRILQYHVWPHQWGLVSXWHV:KHUHDWUHDW\FODLPLVLQYRNHGDUELWUDO

RI%,7V ³WUHDW\FODLPV´DVRSSRVHGWR³FRQWUDFWFODLPV´ KDVFKDQJHGWKHRYHUDOOSK\VLRJQRP\

YLRODWLRQRIWKHUXOHVDQGSULQFLSOHVRISXEOLFLQWHUQDWLRQDOODZDVLQFRUSRUDWHGLQWKHSURYLVLRQV

VRYHUHLJQ 6WDWHV  ,Q WKLV UHVSHFW WKH HYHULQFUHDVLQJ QXPEHU RI FODLPV EDVHG XSRQ DQ DOOHJHG

DQGWUHDWLHV:KLOHERWKDUHEDVHGXSRQWKHZLOORIWKHSDUWLHVWKHODWWHUDUHFRQFOXGHGEHWZHHQ



:KDW WKH &RXUW GRHV QRW DOORZ LV WKDW LQ WKH FRXUVH RI LQWHUSUHWDWLRQ WKH WH[W
VKRXOG EH SUHPDWXUHO\ HFOLSVHG E\ D WHOHRORJLFDO VFUXWLQ\ WKDW PLJKW GLVWRUW LWV



7KH7ULEXQDOPXVWDOVREHDULQPLQGWKHLPSRUWDQWGLIIHUHQFHVEHWZHHQRUGLQDU\FRQWUDFWV

>«@

³7KH MXGJH LV QRW DVNHG WR SHQHWUDWH WKH LQWLPDWH GHVLJQV RI WKH FRQWUDFWLQJ
SDUWLHVKHLVH[SHFWHGWRGLVFRYHUE\WKHPHDQVDWKLVGLVSRVDOWKDWSDUWRIWKHLU
LQWHQWLRQVWKDWH[WHUQDOVLJQVUHYHDO1RZWKHZRUGVIUHHO\FKRVHQE\WKHSDUWLHV
DUH SDU H[FHOOHQFH RU DW OHDVW SULPDULO\ WKH LQVWUXPHQW RI WKLV H[WHUQDOL]DWLRQ
7KLV LQ WXUQ LV D VHFXULW\ IDFWRU  7KH VHFXULW\ WKDW WKH WUHDW\ DIIRUGV WKH
FRQWUDFWLQJSDUWLHVLVPHDVXUHGE\LWVFDSDFLW\WRZLWKVWDQGSUHVVXUHVWKDWPLJKW
EH EURXJKW WR SURPRWH FKDQJHV  2I WKLV IXQGDPHQWDO FRQWUDFWXDO JXDUDQWHH WKH
WH[WWKHFRPPRQZRUNRIWKHSDUWLHVLVWKHHVVHQWLDOLQVWUXPHQW´ 

,&-ZKHQVXPPDUL]LQJWKHMXULVSUXGHQFHRIWKH&RXUW



WUHDWLHVWKH\FRQFOXGHDUHWKHGHILQLWLYHJXLGHDVWRKRZWKH\KDYHFKRVHQWRGRVR

SDUWLHV,WLVIRU6WDWHVWRGHFLGHKRZEHVWWRSURWHFWDQGSURPRWHLQYHVWPHQW7KHWH[WVRIWKH

LQYHVWPHQWWRFDUU\LWEH\RQGWKHERXQGVRIWKHIUDPHZRUNDJUHHGXSRQE\WKHFRQWUDFWLQJVWDWH

ODZ PHFKDQLVPV LQFOXGLQJ GLVSXWH UHVROXWLRQ FODXVHV  WKDW PD\ EHVW SURWHFW DQG SURPRWH

WKH7ULEXQDOPXVWWDNHFDUHQRWWRDOORZDQ\SUHVXSSRVLWLRQVFRQFHUQLQJWKHW\SHVRILQWHUQDWLRQDO

VWULNH D GHOLFDWH EDODQFH DPRQJ WKHLU YDULRXVLQWHUQDO SROLF\ FRQVLGHUDWLRQV  )RU WKLVUHDVRQ



YHU\VXJJHVWLYHO\TXDOLILHGWKLVDV³DUELWUDWLRQZLWKRXWSULYLW\´ 

LQYHVWPHQWVPDGHE\QDWLRQDOVRIWKHRWKHUVRYHUHLJQVWDWHSDUW\WRWKHVDPHWUHDW\-DQ3DXOVVRQ
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WKHOHJDOQDWXUHRIVXFKLQVWUXPHQWV

VRYHUHLJQLQWHUQDWLRQDOSROLF\GHFLVLRQVRIWKH6WDWHSDUWLHVE\PHDQVRIWKHIRUPDOLW\LQKHUHQWLQ

RSSRVLWHGLUHFWLRQ 0RUHRYHUWKHYHU\HVVHQFHRIWUHDWLHVLVSUHFLVHO\WRSURWHFWWKHUHVSHFWLYH

GLUHFWLRQDO IORZLQJ QRW RQO\ IURP KLJKO\ GHYHORSHG WR GHYHORSLQJ FRXQWULHV EXW DOVR LQ WKH

UDSLG HFRQRPLF FKDQJH DW WKH ZRUOG OHYHO D JURZLQJ QXPEHU RI LQYHVWPHQWV DUH LQGHHG EL

GLPHQVLRQRIVXFKWUHDWLHVLVRIDPHUHUKHWRULFDOQDWXUH,QWKHSUHVHQWHUDRIJOREDOL]DWLRQDQG



UHVXOWRIWKHWUHDW\¶VQHJRWLDWLRQSURFHVV

SODFHVZKHUHWKHLPEDODQFHVEHWZHHQWKHLQWHUHVWVRIERWKSDUWLHVDUHRIWHQSUHFLVHO\GHILQHGDVD

ZRUGLQJRIGLVSXWHUHVROXWLRQFODXVHVSOD\VDNH\UROHDVVXFKFODXVHVDUHRQHRIWKHSULYLOHJHG

YLROHQFHWRWKHZLOORIWKHVWDWHVWKDWFRQFOXGHVXFKWUHDWLHV,WLVLQWKLVFRQWH[WWKDWWKHH[DFW

DUH WKH yin DQG yang RI ELODWHUDO LQYHVWPHQW WUHDWLHV DQG FDQQRW EH VHSDUDWHG ZLWKRXW GRLQJ

DFFHSWDEOHWRERWKRIWKH6WDWHSDUWLHV7KHVHWZRDVSHFWVPXVWDOZD\VEHKHOGLQWHQVLRQ7KH\

SULPDULO\ WR SURWHFW DQG SURPRWH IRUHLJQ LQYHVWPHQW EXW LW LV WR GR VR ZLWKLQ WKH IUDPHZRUN

QHJRWLDWHG EHWZHHQ WZR VRYHUHLJQ 6WDWH SDUWLHV  7KH JHQHUDO SXUSRVH RI %,7V LV RI FRXUVH

FRQVLGHULQJ LWV LQWHUSUHWDWLRQ LW LV HVVHQWLDO WR UHFDOO WKDW %,7V DUH UHFLSURFDO ELODWHUDO WUHDWLHV
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7KLVUHDVRQLQJFDUULHVHTXDOIRUFHLQWKHFRQWH[WRILQWHUQDWLRQDODUELWUDWLRQ±ZKHWKHUad

PHDQLQJ6XFKSUHFLSLWDWHUHDVRQLQJPD\UHVXOWLQVDFULILFLQJUHVSHFWIRUWKHWH[W
WRVXEMHFWLYHFRQVLGHUDWLRQV«´ 

7KH SUHVHQW7ULEXQDO DJUHHV ZLWK WKLVDSSURDFK  ,W ZLOO WKHUHIRUH HQGHDYRUWRDVFHUWDLQ

6WHSSLQJ EDFN IURP WKH VSHFLILF FDVH RI ELODWHUDO WUHDWLHV DOO LQWHUQDWLRQDO WUHDWLHV ±






 Renta4 S.V.S.A. v The Russian Federation $UELWUDWLRQ ,QVWLWXWH RI WKH 6WRFNKROP &KDPEHU RI
&RPPHUFH$ZDUGRQ3UHOLPLQDU\2EMHFWLRQVWR-XULVGLFWLRQ 0DU >KHUHLQDIWHU³Renta4´@SDUD
HPSKDVLVDGGHG 

 ,ELG DW S   ,W VKRXOG EH QRWHG WKDW WKH WHOHRORJLFDO PHWKRG RI LQWHUSUHWDWLRQ ZDV DOVR VRXQGO\
UHMHFWHGE\ WKH ,QWHUQDWLRQDO /DZ &RPPLVVLRQ LQ LWV GUDIWLQJ ZRUN FRQFHUQLQJ WKH ODZ RI WUHDWLHV ZKLFK
HYHQWXDOO\ FXOPLQDWHG LQ WKH WH[W RI WKH  9LHQQD &RQYHQWLRQ RQ WKH /DZ RI 7UHDWLHV  6HH ,/&
&RPPHQWDU\ RQ 'UDIW $UWLFOH  RI WKH ODZ RI WUHDWLHV <HDUERRN RI WKH ,QWHUQDWLRQDO /DZ &RPPLVVLRQ
9RO,,5HSRUWVRIWKH&RPPLVVLRQWRWKH*HQHUDO$VVHPEO\>KHUHLQDIWHU³,/&&RPPHQWDU\RQ'UDIW
$UWLFOHVRQWKH/DZRI7UHDWLHV´@DWSSII





FRUQHUVWRQHRIDOOLQWHUQDWLRQDOWUHDW\FRPPLWPHQWVDWOHDVWLQVRIDUDVWKRVHFRPPLWPHQWVH[FHHG

UHVWUDLQWVXSRQWKHXQLYHUVDOO\UHFRJQL]HGSULQFLSOHRIVWDWHVRYHUHLJQW\&RQVHQWLVWKHUHIRUHWKH

VWDWHV¶ FRQVHQW WR EH ERXQG E\ SDUWLFXODU OHJDO QRUPV  7KH\ HQFDSVXODWH YROXQWDULO\ DFFHSWHG

ZKHWKHU ELODWHUDO SOXULODWHUDO RU PXOWLODWHUDO ± DUH HVVHQWLDOO\ H[SUHVVLRQV RI WKH FRQWUDFWLQJ



b) Consent as the cornerstone of all treaty commitments

E\VDWLVI\LQJERWKFULWHULDFDQWKH7ULEXQDOSURSHUO\IXOILOLWVLQWHUSUHWLYHPDQGDWH

&RQWUDFWLQJ6WDWH3DUWLHVDVWKHLUFKRVHQPHDQVIRUIXUWKHULQJWKRVHREMHFWVDQGSXUSRVHV2QO\

VWDWHG REMHFWV DQG SXUSRVHV DQG PRVW UHVSHFWIXO RI WKH VSHFLILF IUDPHZRUN DGRSWHG E\ WKH

WKHLQWHUSUHWDWLRQRIWKH*HUPDQ$UJHQWLQH%,7WKDWLVDWRQFHPRVWFRQVLVWHQWZLWKWKH7UHDW\¶V



³7RFKRRVHRQHRIWKHFRQWHQGLQJSROLF\WKHVHVDVWKHUHDVRQWRUHDGD%,7LQD
SDUWLFXODU ZD\ PD\ EH SUHVXPSWXRXV  7KH VWDNHV DUH KLJK DQG WKH SROLF\
GHFLVLRQVDSSHUWDLQWRWKH6WDWHSDUWLHVWRWKHWUHDWLHV6SHFXODWLRQVUHOLHGXSRQ
DV WKH EDVLV RI SXUSRVLYH UHDGLQJV RI D WH[W UXQ WKH ULVN RI HQFURDFKPHQW XSRQ
IXQGDPHQWDO SROLF\ GHWHUPLQDWLRQV 7KH VDPH LV WUXH ZKHQ µFRQILUPDWLRQ¶ RID
K\SRWKHWLFDO LQWHQWLRQ LV VDLG WR EH IRXQG LQ FRQVLGHUDWLRQV H[WHUQDOWR WKH WH[W
7KHGXW\RIWKH7ULEXQDOLVWRGLVFRYHUDQGQRWWRFUHDWHPHDQLQJ´ 

FRQWH[WRID%,7EDVHGLQYHVWRU6WDWHDUELWUDWLRQ

Renta4WULEXQDOUHFHQWO\FDPHWRDFRQFOXVLRQVLPLODUWR3URIHVVRU'H9LVVFKHU¶VVWDWLQJLQWKH

DSSURDFKDSSOLHGWRVXFKWUHDWLHVVKRXOGWKHUHIRUHUHPDLQFRQVLVWHQWDFURVVDGMXGLFDWLYHIRUD7KH

SUHVXPHGWRFUHDWHREMHFWLYHREOLJDWLRQVDPRQJFRQWUDFWLQJ6WDWHSDUWLHV7KHEDVLFLQWHUSUHWLYH

hoc RU LQVWLWXWLRQDOO\EDVHG ± EHWZHHQ LQYHVWRUV DQG 6WDWHV  ,QWHUQDWLRQDO WUHDWLHV PXVW EH
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6LQFHDOOLQWHUQDWLRQDOWUHDW\FRPPLWPHQWVDULVHIURPWKHVDPHVRXUFH FRQVHQW DOOPXVW

,Q WKLV YHLQ VHYHUDO LQYHVWRU6WDWH WULEXQDOV KDYH ULJKWO\ SRLQWHG RXW WKDW GLVSXWH






 6HHHJInterAguas DERYHQRWHDWSDUD ³WKH7ULEXQDOILQGVQRUHDVRQIRULQWHUSUHWLQJWKHPRVW
IDYRUHGQDWLRQ WUHDWPHQW FODXVH DQ\ GLIIHUHQWO\ IURP DQ\ RWKHU FODXVH LQ WKH $UJHQWLQD6SDLQ %,7´  DQG
SDUD  ³GLVSXWH UHVROXWLRQ SURYLVLRQV DUH VXEMHFW WR LQWHUSUHWDWLRQ OLNH DQ\ RWKHU SURYLVLRQV RI D WUHDW\
QHLWKHU PRUH UHVWULFWLYH QRU PRUH OLEHUDO´   $Q LGHQWLFDOO\ FRPSRVHG WULEXQDO PDGH QHDUO\ LGHQWLFDO
VWDWHPHQWVLQDMRLQWDZDUGFRQFHUQLQJWZRFORVHO\UHODWHGPDWWHUVLQAWGDERYHQRWHDWSDUDV
)XUWKHUH[DPSOHVRIVXFKVWDWHPHQWVFDQEHIRXQGLQSiemensDERYHQRWH DWSDUDDQGRenta4 DERYH
QRWH6HSDUDWH2SLQLRQRI&KDUOHV1%URZHUDWSDUDV


 :KHWKHU RU QRW WKHVH DUWLFOHV UHIOHFWHG FXVWRPDU\ LQWHUQDWLRQDO ODZ DW WKH WLPH RI WKHLU GUDIWLQJ LV RI
FRXUVHRSHQWRGHEDWH(YHQVRPRVWVFKRODUVZRXOGFRQFHGHWKDWWKH\KDYHE\QRZDWWDLQHGFXVWRPDU\
ODZVWDWXV


 (YHQLQWKHFDVHRIFXVWRPDU\LQWHUQDWLRQDOODZLWFDQEHDUJXHGWKDWFRQVHQWRUDWOHDVWWKHFRQVHQWRI
D PDMRULW\ RI WKH ZRUOG¶V VWDWHV XQGHUOLHV DOO RI WKH QRUPV UHIOHFWHG LQ FXVWRPDU\ LQWHUQDWLRQDO ODZ
:LWKRXWVXFKFRQVHQW DVGHPRQVWUDWHGE\WKHFRPELQDWLRQRIDVXIILFLHQWO\EURDGODVWLQJDQGFRQVLVWHQW
VWDWHSUDFWLFHDQGVXSSRUWHGE\opinio juris WKRVHQRUPVZRXOGQRWKDYHHYROYHGLQWRFXVWRPDU\ODZLQ
WKH ILUVW SODFH  7KH 'LVVHQWLQJ 2SLQLRQ FRUUHFWO\ SRLQWV RXW WKDW WKH FRQVHQW XQGHUO\LQJ FXVWRPDU\
LQWHUQDWLRQDOODZLVRIDQLPSOLHGDQGQRWH[SUHVVQDWXUH,WVWUHVVHVWKDW³HVWDEOLVKHGUXOHVRIFXVWRPDU\
LQWHUQDWLRQDOODZFDQELQG6WDWHVWKDW QHYHUJUDQWHGH[SOLFLWO\RURWKHUZLVHFRQVHQWWRLQGLYLGXDODFWVRI
WKHW\SHWKDWJDYHULVHWRWKHSULQFLSOHVLQTXHVWLRQ´ 'LVVHQWLQJ2SLQLRQRI&KDUOHV1%URZHUDWQRWH 
<HW WKH H[LVWHQFH RI WKH SHUVLVWHQW REMHFWRU GRFWULQH ± ZKLFK DOORZV VWDWHV QRW LQ DJUHHPHQW ZLWK DQ
HYROYLQJFXVWRPDU\QRUPWRDYRLGEHFRPLQJOHJDOO\ERXQGE\LW±GHPRQVWUDWHVWKDWFRQVHQWLVQHYHUWKHOHVV
IXQGDPHQWDOWRFXVWRPDU\LQWHUQDWLRQDOODZ7KHRQO\PDMRUH[FHSWLRQWRWKHIRXQGDWLRQDOQDWXUHRIVWDWH
FRQVHQWZLWKLQSXEOLFLQWHUQDWLRQDOODZDULVHVLQWKHFRQWH[WRISHUHPSWRU\QRUPVDPRQJZKLFKDVWDWH¶V
VXEPLVVLRQWRWKHMXULVGLFWLRQRIDQLQWHUQDWLRQDODUELWUDOWULEXQDOFDQQRWEHFRXQWHG



³>/@LNH DQ\ RWKHU FRQYHQWLRQ D FRQYHQWLRQ WR DUELWUDWH LV QRW WR EH FRQVWUXHG
restrictivelyQRUDVDPDWWHURIIDFWbroadly or liberally,WLVWREHFRQVWUXHGLQ

PDWWHUZKHUHLQWKHWULEXQDOKHOG

7KLVKDVEHHQWKHSUHYDLOLQJSRVLWLRQLQLQYHVWPHQWDUELWUDWLRQDWOHDVWVLQFHWKHILUVWAmco Asia

UHVROXWLRQ FODXVHV RI %,7V VKRXOG EH LQWHUSUHWHG QR GLIIHUHQWO\ WKDQ DQ\ RWKHU WUHDW\ FODXVH



RIWUHDWLHVUHIOHFWHGLQDUWLFOHVDQGRIWKH9LHQQD&RQYHQWLRQ

RYHUZKHOPLQJQXPEHURIWKHZRUOG¶VVWDWHV±WKHQRZFXVWRPDU\ODZUXOHVRQWKHLQWHUSUHWDWLRQ

&RPPLVVLRQ ZDV DEOH WR FRGLI\ LQWR D VLQJOH FRQYHQWLRQ ± ZLWK WKH DFFHSWDQFH RI DQ

WR WKH W\SH RI WUHDW\ RU W\SH RI FRPPLWPHQW  7KLV LV SUHFLVHO\ ZK\ WKH ,QWHUQDWLRQDO /DZ

ORJLFDOO\EHLQWHUSUHWHGDFFRUGLQJWRWKHVDPHEDVLFLQWHUSUHWLYHSULQFLSOHVZLWKRXWGLVWLQFWLRQDV



SDUWLHV¶FRQVHQW

RWKHUZLVH  $OO DUH HTXDOO\ YDOLG DQG HTXDOO\ ELQGLQJ WR WKH IXOO H[WHQW RI WKH FRQWUDFWLQJ 6WDWH

GLVWLQFWLRQEHWZHHQVXEVWDQWLYHWUHDWPHQWSURYLVLRQV0)1FODXVHVGLVSXWHUHVROXWLRQFODXVHVRU

FRQVHQW UXQV WKURXJK DOO W\SHV RI WUHDW\ FRPPLWPHQWV HQWHUHG LQWR E\ VWDWHV  7KHUH LV QR

WKH PLQLPXP UHTXLUHPHQWV RI FXVWRPDU\ LQWHUQDWLRQDO ODZ   7KH SULPDF\ RI WKH SULQFLSOH RI
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0RUH UHFHQWO\ WKH SURPLQHQW WULEXQDO LQ Mondev v United States HFKRHG WKLV ex ante

DZD\ZKLFKOHDGVWRILQGRXWDQGWRUHVSHFWWKHFRPPRQZLOORIWKHSDUWLHVVXFK
D PHWKRG RI LQWHUSUHWDWLRQ LV EXW WKH DSSOLFDWLRQ RI WKH IXQGDPHQWDO SULQFLSOH
pacta sunt servandaDSULQFLSOHFRPPRQLQGHHGWRDOOV\VWHPVRILQWHUQDOODZ
DQGWRLQWHUQDWLRQDOODZ´

7KH 9LHQQD &RQYHQWLRQ LWVHOI XQHTXLYRFDOO\ HPSKDVL]HV WKH IRXQGDWLRQDO UROH RI 6WDWH

*HQHUDO UHVSHFW IRU 6WDWH FRQVHQW LV DOVR PDQLIHVWHG E\ WKH IXQGDPHQWDO SULQFLSOH RI

 $UWLFOHV











 Case of the monetary gold removed from Rome in 19433UHOLPLQDU\4XHVWLRQ-XGJPHQWRI-XQHWK
,&-5HSRUWVS

 Status of Eastern Carelia Case$GYLVRU\2SLQLRQ  3&,-6HULHV%1RS
 Ambatielos case (merits : obligation to arbitrate)-XGJPHQWRI0D\WK,&-5HSRUWVS
>KHUHLQDIWHU³Ambatielos I´@





 ,/&&RPPHQWDU\RQ'UDIW$UWLFOHVRQWKH/DZRI7UHDWLHVDERYHQRWHDWS7KH'LVVHQWLQJ
2SLQLRQ DGGV DQG WKH 7ULEXQDO DJUHHV WKDW WKH JRRG IDLWK SULQFLSOH LV DOVR ³PHDQW WR HQFDSVXODWH ZHOO
HVWDEOLVKHG SULQFLSOHV VXFK DV effet utile KRQHVW\ IDLUQHVV DQG UHDVRQDEOHQHVV LQ LQWHUSUHWLQJ D WUHDW\
SURWHFWLRQRIOHJLWLPDWHH[SHFWDWLRQV>WKRVHRIWKH&RQWUDFWLQJ6WDWH3DUWLHVWKDWLVDQG@DYRLGDQFHRIDEXVH
RIULJKWV´ 'LVVHQWLQJ2SLQLRQRI&KDUOHV1%URZHUDWSDUD 







EHHVWDEOLVKHG7KLVPD\EHDFFRPSOLVKHGHLWKHUWKURXJKDQH[SUHVVGHFODUDWLRQRIFRQVHQWWRDQ

SRVVLEOHWRSUHVXPHWKDWFRQVHQWKDVEHHQJLYHQE\DVWDWH5DWKHUWKHH[LVWHQFHRIFRQVHQWPXVW

WKHAmbatielosFDVH DVZHOODVLQWKHMonetary GoldFDVH $JDLQVWWKLVEDFNJURXQGLWLVQRW

 Oil Platforms (Islamic Republic of Iran v. United States of America), Preliminary Objections, I.C.J.
Reports 1996SSDUD,WLVLPSRUWDQWWR QRWH KRZHYHUWKDW-XGJH+LJJLQV ZDVQRW VSHFLILFDOO\
DGGUHVVLQJ ZKHWKHU FRPSURPLVVRU\ FODXVHV VKRXOG EH UHDG PRUH QDUURZO\ WKDQ RWKHU WUHDW\ FODXVHV
5DWKHU VKH ZDV DUJXLQJ WKDW WKH &RXUW VKRXOG PDNH LWV MXULVGLFWLRQDO ILQGLQJV LQ WKH VDPH PDQQHU DV LWV
ILQGLQJVRQWKHPHULWV±QDPHO\RQDGHILQLWLYH DVRSSRVHGWRSURYLVLRQDO EDVLV



 Mondev DERYH QRWH  DW SDUD  FLWLQJ Amco I LELG DW S  RI ,&6,' 5HSRUWV  DQG Ethyl
Corporation v. Canada 81&,75$/1$)7$ $ZDUG RQ -XULVGLFWLRQ  -XQH   >KHUHLQDIWHU Ethyl@
DWSDUD



 Amco Asia Corporation v. Indonesia Jurisdiction ,&6,'5HSRUWV  $ZDUGRI6HSW
 % *ROGPDQ , )RLJKHO DQG ( 5XELQ DUEV  reprinted in  ,/0   >@ HPSKDVLV LQ
RULJLQDO >KHUHLQDIWHU³Amco I´@





DXWKRUL]HLQWHUQDWLRQDOWULEXQDOVWRLQWHUSUHWVXFKFODXVHVLQDPDQQHUZKLFKH[FHHGVWKHFRQVHQW

WKDW GLVSXWH UHVROXWLRQ FODXVHV VKRXOG EH FRQVWUXHG QHLWKHU OLEHUDOO\ QRU UHVWULFWLYHO\ GRHV QRW

XOWLPDWH JRDOLV WR GHWHUPLQH ZKDWWKHFRQWUDFWLQJ SDUWLHV DFWXDOO\ FRQVHQWHG WR 7KXV WKHIDFW

7KLVEDVLFUXOHZDVRIWHQUHFDOOHGE\WKH,QWHUQDWLRQDO&RXUWRI-XVWLFHDVLQSDUWLFXODULQ

DUELWUDWLRQRUWRDQ\RWKHUNLQGRISDFLILFVHWWOHPHQW´

WUXLVP KRZHYHU LQ QR ZD\ GLPLQLVKHV WKH XQGHUO\LQJ UHTXLUHPHQW RI VWDWH FRQVHQW  ,Q


QR6WDWHFDQZLWKRXWLWVFRQVHQWEHFRPSHOOHGWRVXEPLWLWVGLVSXWHV«HLWKHUWRPHGLDWLRQRUWR

LQWHUSUHWLQJGLVSXWHUHVROXWLRQSURYLVLRQVLQ%,7V±MXVWDVZLWKDQ\RWKHUWUHDW\SURYLVLRQ±WKH

,QWHUQDWLRQDO-XVWLFHLQRQHRILWVILUVWMXGJPHQWV³>L@WLVZHOOHVWDEOLVKHGLQLQWHUQDWLRQDOODZWKDW

&RQYHQWLRQ¶V FXVWRPDU\ ODZ LQWHUSUHWLYH SULQFLSOHV WR DOO WUHDW\ FODXVHV LV EH\RQG GRXEW  7KLV

MXULVGLFWLRQ RYHU D 6WDWH RQ WKH EDVLV RI LWV FRQVHQW  $V QRWHG E\ WKH 3HUPDQHQW &RXUW RI

SXEOLFLQWHUQDWLRQDOODZDFFRUGLQJWRZKLFKLQWHUQDWLRQDOFRXUWVDQGWULEXQDOVFDQRQO\H[HUFLVH



IURPWKHUXOHpacta sunt servanda´ 

WRWKHGUDIWYHUVLRQRI$UWLFOHWKHUHTXLUHPHQWRILQWHUSUHWDWLRQLQJRRGIDLWK³IORZVGLUHFWO\

WKHFRQWUDFWLQJVWDWHSDUWLHV$VVWDWHGE\WKH,QWHUQDWLRQDO/DZ&RPPLVVLRQLQLWVFRPPHQWDU\

WKHPVHOYHVWRLQWHUSUHWDWLRQVIDOOLQJZLWKLQWKHERXQGVRIWKHIUDPHZRUN PXWXDOO\DJUHHGWRE\

FRQVHQW WKH UHIHUHQFH WR ³JRRG IDLWK´ QHYHUWKHOHVV UHLQIRUFHV WKH GXW\ RI WULEXQDOV WR OLPLW

FRQWH[WDQGLQWKHOLJKWRILWVREMHFWDQGSXUSRVH´:KLOHWKHDUWLFOHGRHVQRWH[SOLFLWO\PHQWLRQ

IDLWK LQ DFFRUGDQFH ZLWK WKH RUGLQDU\ PHDQLQJ WR EH JLYHQ WR WKH WHUPV RI WKH WUHDW\ LQ WKHLU

LWLVZHOONQRZQWKDWDUWLFOH  EHJLQVE\LQVWUXFWLQJLQWHUSUHWHUVWRLQWHUSUHWDWUHDW\³LQJRRG

WLPHVLQFOXGLQJLQWKHWLWOHVWRVL[DUWLFOHV:LWKLQWKH&RQYHQWLRQ¶VLQWHUSUHWLYHSUHVFULSWLRQV

FRQVHQW LQ WKH ODZ RI WUHDWLHV  7KH &RQYHQWLRQ HPSOR\V WKH ZRUG ³FRQVHQW´ QR IHZHU WKDQ 



ultra vires

RIWKHFRQWUDFWLQJSDUWLHVDVH[SUHVVHGLQWKHWH[W7RJREH\RQGWKRVHERXQGVZRXOGEHWRDFW
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,QGHHG DV D PDWWHU RI SXEOLFLQWHUQDWLRQDO ODZ WKH XQLIRUP DSSOLFDELOLW\ RI WKH 9LHQQD



³>L@W LV FOHDU IURP WKH MXULVSUXGHQFH RI WKH 3HUPDQHQW &RXUW DQG RI WKH
,QWHUQDWLRQDO&RXUWWKDWWKHUHLVQRUXOHWKDWUHTXLUHVDUHVWULFWLYHLQWHUSUHWDWLRQRI
FRPSURPLVVRU\ FODXVHV  %XW HTXDOO\ WKHUH LV QR HYLGHQFH WKDW WKH YDULRXV
H[HUFLVHV RI MXULVGLFWLRQ E\ WKH WZR &RXUWV UHDOO\ LQGLFDWH D MXULVGLFWLRQDO
SUHVXPSWLRQLQIDYRXURIWKHSODLQWLII>«@7KH&RXUWKDVQRMXGLFLDOSROLF\RI
EHLQJ HLWKHU OLEHUDO RU VWULFW LQ GHFLGLQJ WKH VFRSH RI FRPSURPLVVRU\ FODXVHV
WKH\DUHMXGLFLDOGHFLVLRQVOLNHDQ\RWKHU´ 

TXHVWLRQLQKHUVHSDUDWHRSLQLRQLQWKHOil PlatformsFDVHVWDWLQJ

-XGJHDQG3UHVLGHQW+LJJLQVFDPHWRDVLPLODUFRQFOXVLRQZKHQFRQVLGHULQJDVOLJKWO\GLIIHUHQW

³WKHUH LV QR SULQFLSOH HLWKHU RI H[WHQVLYH RU UHVWULFWLYH LQWHUSUHWDWLRQ RI
MXULVGLFWLRQDOSURYLVLRQVLQWUHDWLHV,QWKHHQGWKHTXHVWLRQLVZKDWWKHUHOHYDQW
SURYLVLRQV PHDQ LQWHUSUHWHG LQ DFFRUGDQFH ZLWK WKH DSSOLFDEOH UXOHV RI
LQWHUSUHWDWLRQRIWUHDWLHV´ 

QHXWUDODSSURDFKREVHUYLQJ
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2QWKHEDVLVRIWKH,&-¶Vjurisprudence constantePHQWLRQHGDERYHLWPXVWEHFOHDUWKDW

th

 Case of the S.S. Lotus3&,-6HULHV$1R 6HS S

 East Timor (Portugal v. Australia)-XGJPHQW,&-5HSRUWVSDWSDUD





 7KH'LVVHQWLQJ2SLQLRQDWWHPSWVWRGUDZDQHDWGLYLGLQJOLQHEHWZHHQWKHHVWDEOLVKPHQWRIFRQVHQWWR
EH ERXQG E\ D VSHFLILF GLVSXWH UHVROXWLRQ PHFKDQLVP DQG WKH VFRSH RI WKDW FRQVHQW VXJJHVWLQJ WKDW WKH
IRUPHUFDQEHIRXQGHGRQSXUHO\³IRUPDOLQGLFLD´VXFKDVWKHIDFWRIVLJQDWXUHDQGUDWLILFDWLRQRIDWUHDW\
ZKLOHWKHODWWHULVDPDWWHURIWH[WXDOLQWHUSUHWDWLRQ 'LVVHQWLQJ2SLQLRQDWQ 7KLVGLVWLQFWLRQLVDUHG
KHUULQJ  ,I WKH LQWHUSUHWLYH DQDO\VLV UHYHDOV WKDW WKH VFRSH RI $UJHQWLQD¶V FRQVHQW WR VXEPLW WR WKH
MXULVGLFWLRQ RI DQ LQWHUQDWLRQDO DUELWUDO WULEXQDO GRHV QRW H[WHQG WR WKH PDWWHU DW KDQG LW LV GLIILFXOW WR
XQGHUVWDQG LQ ZKDW VHQVH WKH 6WDWH¶V FRQVHQW WR VXEPLW WR WKDW MXULVGLFWLRQ ZLOO KDYH QHYHUWKHOHVV EHHQ
³HVWDEOLVKHG´RQWKHEDVLVRIWKH6WDWH¶VPHUHVLJQDWXUHDQGUDWLILFDWLRQRIWKH7UHDW\7KHUHOHYDQWTXHVWLRQ
LV QRW ZKHWKHU WKH 7UHDW\ ZDV UDWLILHG ± ZKLFK LW ZDV ± EXW ZKDW SUHFLVHO\ WKH 6WDWHV FRQVHQWHG WR LQ
UDWLI\LQJ WKH 7UHDW\  6HH HJ Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v.
France)-XGJPHQW,&-5HSRUWVSDWSDUDVII ILQGLQJLWQHFHVVDU\WRGHWHUPLQHWKH³H[WHQW
RIWKHFRQVHQWJLYHQE\WKH3DUWLHVWRWKH&RXUW¶VMXULVGLFWLRQ´ 





 Case concerning the Aerial Incident of July 27 , 1955 (Israel v. Bulgaria) 3UHOLPLQDU\ 2EMHFWLRQV
-XGJPHQWRI0D\WK,&-5HSRUWVSDW





 6HHRights of Minorities in Upper Silesia (Minority Schools)-XGJPHQW3&,- VHU$ 1R 
$SULO  S  VWDWLQJ  ³>7@KHUH VHHPV WR EH QR GRXEW WKDW WKH FRQVHQW RI D 6WDWH WR WKH VXEPLVVLRQ RI D
GLVSXWHWRWKH &RXUW PD\ QRW RQO\UHVXOW IURPDQH[SUHVVGHFODUDWLRQEXW PD\DOVREHLQIHUUHGIURPDFWV
FRQFOXVLYHO\HVWDEOLVKLQJLW´ (PSKDVLVDGGHG 1RWHRIWKH'LVVHQWLQJ2SLQLRQFLWHVWKLVSDVVDJHZLWK
DSSURYDO  7KH 7ULEXQDO QRWHV WKDW WKH Noble Energy GHFLVLRQ DOVR FLWHG LQ QRWH  RI WKH 'LVVHQWLQJ
2SLQLRQLVQRWWRWKHFRQWUDU\ILQGLQJDVLWGLGWKDW³FRQVHQWLVPDQLIHVWIURPDQXPEHURIHOHPHQWVZKLFK
WKH 7ULEXQDO ZLOO UHYLHZ«´  Noble Energy Inc. and Machala Power Cia Ltd. v. Ecuador and Consejo
Nacional de Electricidad ,&6,' &DVH 1R $5% 'HFLVLRQ RQ -XULVGLFWLRQ  0D\   SDUD 
HPSKDVLVDGGHG 





EHDULQJ RI D PRVWIDYRUHG QDWLRQ 0)1  FODXVHWR WKH LQWHUQDWLRQDO VHWWOHPHQW RI WKHLU GLVSXWHV

WKH\ VRFKRRVH 7KH\ PD\ DOVR SHUIHFWO\ ZHOO GHFLGH LQ WKH IUDPHZRUN RI D %,7 WR H[WHQG WKH

VWDWHV PD\ HOHFW ZKDWHYHU PHDQV RI VHWWOHPHQW RI GLVSXWHV UHODWLQJ WR LQWHUQDWLRQDO LQYHVWPHQW



UHVROXWLRQPHFKDQLVPLVDOVRWUXHDVIDUDVWKHVFRSHRIWKLVFRQVHQWLVFRQFHUQHG

LV WUXH RI WKH YHU\ H[LVWHQFH RI FRQVHQW WR KDYH UHFRXUVH WR D VSHFLILF LQWHUQDWLRQDO GLVSXWH

FDVHRIWKHAerial Incident of July 27, 1955DVZHOODVLQWKHEast TimorFDVHRI :KDW

,QWHUQDWLRQDO-XVWLFH LQ WKH IDPRXV Lotus FDVH RI   DQG IXUWKHU UHFDOOHG E\ WKH ,&- LQ WKH

LQWHUQDWLRQDO VHWWOHPHQW SURFHGXUH  7KLV ZDV DOUHDG\ HVWDEOLVKHG E\ WKH 3HUPDQHQW &RXUW RI

IRU WKH UXOH DFFRUGLQJ WR ZKLFK VWDWH FRQVHQW LV WKH LQFRQWURYHUWLEOH UHTXLVLWH IRU DQ\ NLQG RI

DSSURDFKLQWHUPVRILQWHUSUHWDWLRQRIGLVSXWHUHVROXWLRQFODXVHV,WLVVLPSO\WKHUHVXOWRIUHVSHFW

EDVLQJDVWDWH¶VFRQVHQWRQDPHUHSUHVXPSWLRQVKRXOGQRWEHWDNHQDVD³VWULFW´RU³UHVWULFWLYH´

H[FHSWLRQ(VWDEOLVKLQJFRQVHQWWKHUHIRUHUHTXLUHVDIILUPDWLYHHYLGHQFH%XWWKHLPSRVVLELOLW\RI

WRSURDFWLYHO\GLVDYRZWKHWULEXQDO¶VMXULVGLFWLRQ1RQFRQVHQWLVWKHGHIDXOWUXOHFRQVHQWLVWKH

FRQVHQW :KDWLVQRWSHUPLVVLEOHLVWRSUHVXPHDVWDWH¶VFRQVHQWE\UHDVRQRIWKHVWDWH¶VIDLOXUH



LQWHUQDWLRQDO WULEXQDO¶V MXULVGLFWLRQ RU RQ WKH EDVLV RI DFWV ³FRQFOXVLYHO\ HVWDEOLVKLQJ´ VXFK
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,QDGGUHVVLQJWKHGLIIHUHQWLVVXHVUDLVHGE\WKHGLVSXWLQJSDUWLHVLQWKHSUHVHQWFDVHWKH

)ROORZLQJWKHRUGHURIDUJXPHQWVPDGHUHVSHFWLYHO\E\$UJHQWLQDDQGE\WKH&ODLPDQW

 9LHQQD&RQYHQWLRQRQWKH/DZRI7UHDWLHVDUW





 9LHQQD&RQYHQWLRQRQWKH/DZRI7UHDWLHVDUW  






 7KLVDSSHDUVWRKDYHEHHQGRQHE\WKH8QLWHG.LQJGRPLQVRPHRILWV%,7V6HHHJ$UWLFOH  RIWKH
$JUHHPHQW%HWZHHQWKH8QLWHG.LQJGRPRI*UHDW%ULWDLQDQG1RUWKHUQ,UHODQGDQG%RVQLDDQG
+HU]HJRYLQDIRUWKH3URPRWLRQDQG3URWHFWLRQRI,QYHVWPHQWVVLJQHG2FWZKLFKVWLSXODWHV³)RU
WKHDYRLGDQFHRIGRXEWLWLVFRQILUPHGWKDWWKHWUHDWPHQWSURYLGHGIRULQSDUDJUDSKV  DQG  DERYH
>0)1WUHDWPHQW@VKDOODSSO\WRWKHSURYLVLRQVRI$UWLFOHVWRRIWKLV$JUHHPHQW´



ZKLFKLVPDQLIHVWO\DEVXUGRUXQUHDVRQDEOH´

DFFRUGLQJ WR $UWLFOH  D  OHDYHV WKH PHDQLQJ DPELJXRXV RU REVFXUH RU E  OHDGV WR D UHVXOW

UHVXOWLQJIURPWKHDSSOLFDWLRQRI$UWLFOHRUWRGHWHUPLQHWKHPHDQLQJZKHQWKHLQWHUSUHWDWLRQ

LQWHUSUHWDWLRQ DV DSSURSULDWH LQ DFFRUGDQFH ZLWK $UWLFOH  LQ RUGHU WR ³FRQILUP WKH PHDQLQJ

WKHOLJKW RI LWVREMHFW DQGSXUSRVH´ 7KH7ULEXQDO ZLOO DOVR ORRNWR VXSSOHPHQWDU\ PHDQV RI

DFFRUGDQFHZLWKWKHRUGLQDU\PHDQLQJWREHJLYHQWRWKHWHUPVRIWKHWUHDW\LQWKHLUFRQWH[WDQGLQ

&RQYHQWLRQ  7KDW LV WKH LQWHUSUHWDWLRQ RI HDFK DUWLFOH ZLOO EH FRQGXFWHG ³LQ JRRG IDLWK LQ

RI WKHVH DUWLFOHV ZLOO EH H[DPLQHG LQ DFFRUGDQFH ZLWK $UWLFOHV  DQG  RI WKH 9LHQQD

PRVWIDYRUHGQDWLRQFODXVHVELQGLQJXSRQWKHWZR6WDWH3DUWLHV7KHPHDQLQJDQGHIIHFWRIHDFK

LQWHUQDWLRQDO VHWWOHPHQW RI LQYHVWRU6WDWH GLVSXWHV DQG RI $UWLFOHV  DQG  ZKLFK VHW RXW WKH

WKH7ULEXQDOZLOOLQWXUQDGGUHVVWKHIRUPXODWLRQDQGFRQWHQWRI$UWLFOHZKLFKGHDOVZLWKWKH



7UHDW\

KDVQRWIXOO\FRPSOLHGZLWKWKHLQYHVWRU6WDWHGLVSXWHUHVROXWLRQSURFHVVODLGGRZQLQWKH%DVLF

WKH SURFHGXUDO UHTXLUHPHQWV IRU LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ XQGHU D &RPSDUDWRU 7UHDW\ EXW

MXULVGLFWLRQRIDQLQWHUQDWLRQDODUELWUDOWULEXQDOLQFLUFXPVWDQFHVZKHUHLQWKHLQYHVWRUKDVVDWLVILHG

ZKHWKHU WKH 6WDWH 3DUWLHV LQ FRQFOXGLQJ WKH *HUPDQ$UJHQWLQH %,7 LQWHQGHG WR VXEPLW WR WKH

³SURPRWLRQDQGUHFLSURFDOSURWHFWLRQRILQYHVWPHQWV´,QSDUWLFXODUWKH7ULEXQDOPXVWGHWHUPLQH

DQGWKH5HSXEOLFRI$UJHQWLQDDVLWZDVVWDWHGLQWKH7UHDW\ZKLFKWKH\DJUHHGXSRQIRUWKH

PDLQWDVNRIWKH7ULEXQDOLVWKHUHIRUHWRLGHQWLI\WKHWUXHZLOORIWKH)HGHUDO5HSXEOLFRI*HUPDQ\



DUELWUDWRULWFDQRQO\UHVXOWIURPWKHGHPRQVWUDWHGH[SUHVVLRQRIWKHVWDWHV¶ZLOO

UHODWLQJWRLQYHVWPHQWV %XWWKLVFKRLFHFDQQRWEHSUHVXPHGRUDUWLILFLDOO\FRQVWUXFWHGE\WKH
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 7KH DUELWUDO WULEXQDO VKDOO DUULYH DW LWV GHFLVLRQV RQ WKH EDVLV RI WKLV 7UHDW\
DQG LI DSSOLFDEOH RWKHU DJUHHPHQWV PDGH EHWZHHQ WKH SDUWLHV WKH LQWHUQDO
ODZ RIWKH &RQWUDFWLQJ 3DUW\ LQ ZKRVHWHUULWRU\ WKH LQYHVWPHQW ZDV PDGH ±
LQFOXGLQJ WKH UXOHV RI LQWHUQDWLRQDO SULYDWH ODZ ± DQG JHQHUDO SULQFLSOHV RI
LQWHUQDWLRQDOODZ

,I ZLWKLQ WKUHH PRQWKV RI D SDUW\ WR WKH GLVSXWH LQVWLWXWLQJ DQ DUELWUDWLRQ
SURFHHGLQJQRDJUHHPHQWKDVEHHQDUULYHGDWDQGSURYLGLQJERWK&RQWUDFWLQJ
3DUWLHV DUH SDUW\ WR WKH 0DUFK   &RQYHQWLRQ RQ WKH 6HWWOHPHQW RI
,QYHVWPHQW 'LVSXWHV %HWZHHQ 6WDWHV DQG 1DWLRQDOV RI 2WKHU 6WDWHV WKH
GLVSXWH VKDOO EH VXEMHFW WR DQ DUELWUDWLRQ SURFHHGLQJ XQGHU WKH VDLG
FRQYHQWLRQ  2WKHUZLVH WKH GLVSXWH VKDOO EH UHIHUUHG WR WKH DG KRF WULEXQDO
PHQWLRQHGDERYH

 8QOHVVRWKHUZLVHDJUHHGEHWZHHQWKHSDUWLHVWRWKHGLVSXWHin the instances
outlined in paragraph 3 RI WKLV $UWLFOH GLVSXWHV EHWZHHQ WKH SDUWLHV VKDOO
HLWKHU EH SUHVHQWHG IRU DUELWUDWLRQ LQ FRQQHFWLRQ ZLWK WKH 0DUFK  
&RQYHQWLRQ RQ WKH 6HWWOHPHQW RI ,QYHVWPHQW 'LVSXWHV EHWZHHQ 6WDWHV DQG
1DWLRQDOV RI 2WKHU 6WDWHV RU WR DQ DG KRF WULEXQDO HVWDEOLVKHG XQGHU WKH
DUELWUDWLRQ UXOHV RI WKH 8QLWHG 1DWLRQV &RPPLVVLRQ RQ ,QWHUQDWLRQDO 7UDGH
/DZ 81&,75$/ 

E LIERWKSDUWLHVKDYHVRDJUHHG

D DWWKHUHTXHVWRIDSDUW\WRWKHGLVSXWHLIZLWKLQDSHULRGRIPRQWKVRI
LQLWLDWLRQRIWKHMXGLFLDOSURFHHGLQJin accordance with paragraph 2WKH
WULEXQDOKDVQRWUHQGHUHGDILQDOGHFLVLRQRULIVXFKDGHFLVLRQKDVEHHQ
UHQGHUHGEXWWKHGLVSXWHEHWZHHQWKHSDUWLHVFRQWLQXHV

 8QGHU HLWKHU RI WKH FLUFXPVWDQFHV UHIHUUHG WR EHORZ WKH GLVSXWH PD\ EH
VXEPLWWHGWRDQLQWHUQDWLRQDODUELWUDOWULEXQDO

 ,IDGLVSXWHreferred to in paragraph 1FDQQRWEHVHWWOHGZLWKLQVL[PRQWKV
IURP WKH GDWH HLWKHU RI WKH SDUWLHV WR WKH GLVSXWH IRUPDOO\ DQQRXQFHG LW LW
VKDOO EH UHIHUUHG XSRQ WKH UHTXHVW RI HLWKHU SDUW\ WR WKH GLVSXWH WR WKH
FRPSHWHQWFRXUWVRIWKH&RQWUDFWLQJ3DUW\LQZKRVHWHUULWRU\WKHLQYHVWPHQW
ZDVPDGH

 ³'LVSXWHV ZKLFK DULVH EHWZHHQ D &RQWUDFWLQJ 3DUW\ DQG D QDWLRQDO RU
FRPSDQ\RIWKHRWKHU&RQWUDFWLQJ3DUW\FRQFHUQLQJDQLQYHVWPHQWXQGHUWKH
7UHDW\VKDOOWRWKHH[WHQWSRVVLEOHEHVHWWOHGDPLFDEO\



$UWLFOHRIWKH%,7UHJXODWHVWKHVHWWOHPHQWRIGLVSXWHVEHWZHHQIRUHLJQLQYHVWRUVDQG

a) Mandatory and sequential nature of the Treaty’s investor-State dispute
resolution provisions

2. Analysis of the Dispute Resolution Clause in the German-Argentine BIT

+RVW6WDWHVDULVLQJXQGHUWKH7UHDW\$UWLFOHSURYLGHV
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7KUHHREVHUYDWLRQVDUHLPPHGLDWHO\HYLGHQWIURPWKLVUHFLWDWLRQ)LUVWWKHDUWLFOHSKUDVHV

 7KH DUELWUDO GHFLVLRQ VKDOO EH ELQGLQJ DQG VKDOO EH HQIRUFHG LQ DFFRUGDQFH
ZLWKQDWLRQDOODZ´ 

$PRQJRWKHUREOLJDWLRQVWKHGLVSXWLQJSDUWLHVVKDOODWWHPSWDPLFDEOHVHWWOHPHQWIDLOLQJ

6HFRQG E\ RUGHULQJ WKH EDVLF VWHSV RI WKH GLVSXWH UHVROXWLRQ SURFHVV LQWR IRXU GLVFUHWH

 'LVSXWLQJ3DUWLHV¶DJUHHG(QJOLVKWUDQVODWLRQRIWKH*HUPDQ$UJHQWLQH%,7 HPSKDVLVDGGHG 





 6HHLELGDWSDUDV



 Wintershall Aktiengesellschaft v. Argentine Republic ,&6,' &DVH 1R $5% $ZDUG  'HF
 >KHUHLQDIWHU³Wintershall´@, SDUD HPSKDVLVLQRULJLQDO 







XSRQWKHIXOILOPHQWRIWKHSULRUVWHSFRXOGQRWEHFOHDUHU 

LQWHQWLRQRIWKH&RQWUDFWLQJ3DUWLHVWRPDNHHDFKVWHSLQWKHGLVSXWHVHWWOHPHQWSURFHVVFRQWLQJHQW

DQGSDUDJUDSKRSHUDWHVRQO\³LQWKHLQVWDQFHVRXWOLQHGLQSDUDJUDSK´RIWKHDUWLFOH7KH

SDUDJUDSK D FRPHVLQWRSOD\RQO\DIWHUIXOILOPHQWRIWKHFLUFXPVWDQFHVPHQWLRQHGLQSDUDJUDSK

WR WKH SULRU VWHS  7KXV SDUDJUDSK  DSSOLHV RQO\ WR ³D GLVSXWH UHIHUUHG WR LQ SDUDJUDSK ´

EHVWULFWO\REVHUYHG7KLVLVFRQILUPHGE\WKHIDFWWKDWHDFKVXEVHTXHQWVWHSUHIHUVH[SOLFLWO\EDFN

SDUWLHVRQDQa la carteEDVLV5DWKHULWSURYLGHVDVSHFLILFVHTXHQWLDOSURFHVVZKRVHRUGHUPXVW

IDVKLRQ$UWLFOHGRHVQRWSURYLGHDPHQXRIGLVSXWHVHWWOHPHQWRSWLRQVDYDLODEOHWRGLVSXWLQJ

WKDW WKH &RQWUDFWLQJ 6WDWH 3DUWLHV LQWHQGHG IRU WKH VWHSV WR IROORZ RQH DQRWKHU LQ VHTXHQWLDO

SDUDJUDSKV SDUDV DQGLPEXLQJHDFKVWHSZLWKDPDQGDWRU\FKDUDFWHU$UWLFOHPDNHVFOHDU



µVKDOO¶LQWUHDW\WHUPLQRORJ\PHDQVWKDWZKDWLVSURYLGHGIRULVlegally binding´ 

VKDOO±FRPSO\ZLWKWKHSURYLVLRQVDVVHWGRZQ$VQRWHGE\WKHWintershallWULEXQDO³>W@KHZRUG

UHVROXWLRQ RSWLRQV DUH WLJKWO\ FLUFXPVFULEHG XQGHU WKH 7UHDW\ 7KH SDUWLHV VKDOO± QRW PD\ EXW

ad hoc 81&,75$/ WULEXQDO  7KLV ODQJXDJH PDNHV FOHDU WKDW WKH GLVSXWLQJ SDUWLHV¶ GLVSXWH

,&6,'WULEXQDOLIERWK6WDWHVDUHSDUWLHVWRWKH&RQYHQWLRQRWKHUZLVHLWVKDOOEHVXEPLWWHGWRDQ

WULEXQDO,IWKHUHLVQRDJUHHPHQWEHWZHHQWKHWZRGLVSXWLQJSDUWLHVLWVKDOOEHVXEPLWWHGWRDQ

SURFHHGV WR LQWHUQDWLRQDO DUELWUDWLRQ LW VKDOO EH VXEPLWWHG WR HLWKHU DQ ,&6,' RU 81,&75$/

ZKLFKWKHGLVSXWHVKDOOEHVXEPLWWHGWRWKHGRPHVWLFFRXUWVIRUDWOHDVWPRQWKV,IWKHPDWWHU



DQRSWLRQDOFKDUDFWHU

YHUVLRQVRIWKHWH[WLQGLFDWHVWKDWWKHSURFHVVODLGGRZQLQ$UWLFOHLVRIDQREOLJDWRU\DQGQRW

IDLWKIXOO\ UHIOHFWV VLPLODU PDQGDWRU\ ODQJXDJH XVHG LQ ERWK WKH 6SDQLVK DQG *HUPDQ RULJLQDO

LWVGLVSXWHUHVROXWLRQSURFHVVLQPDQGDWRU\WHUPV7KHUHSHDWHGXVHRIWKHZRUG³VKDOO´ZKLFK





Daimler v. Argentina
,&6,'&DVH1R$5%

550

/LNHZLVH LQ HDFK RI WKH ILYH RWKHU FDVHV FLWHG E\ WKH &ODLPDQW WKH WULEXQDOV DOORZHG

7KH &ODLPDQW KLJKOLJKWV ILYH RWKHU FDVHV LQ ZKLFK ZDLWLQJ SHULRGV ZHUH ZDLYHG E\

 ,ELGDWSDUD





 &ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQSDUDV





 SGS v. PakistanDERYHQRWHDWSDUD TXRWHGLQ&ODLPDQW¶V&RXQWHU0HPRULDORQ-XULVGLFWLRQ
SDUD 





SURYLVLRQLV³WDQWDPRXQWWRDZDLWLQJRUFRROLQJRIISHULRG´EHFDXVH³LWLVYLUWXDOO\LPSRVVLEOH

LQYHVWRU6WDWHWULEXQDOV,WDVVHUWVWKDWWKH*HUPDQ$UJHQWLQH%,7¶VPRQWKGRPHVWLFFRXUWV



³7ULEXQDOV KDYH JHQHUDOO\ WHQGHG WR WUHDW FRQVXOWDWLRQ SHULRGV DV GLUHFWRU\ DQG
SURFHGXUDO UDWKHU WKDQ DV PDQGDWRU\ DQG MXULVGLFWLRQDO LQ QDWXUH  &RPSOLDQFH
ZLWK VXFK D UHTXLUHPHQW LV DFFRUGLQJO\ QRW VHHQ DV DPRXQWLQJ WR D FRQGLWLRQ
SUHFHGHQWIRUWKHYHVWLQJRIMXULVGLFWLRQ«)LQDOO\LWGRHVQRWDSSHDUFRQVLVWHQW
ZLWKWKHQHHG IRU RUGHUO\ DQG FRVWHIIHFWLYH SURFHGXUH WRKDOWWKLV DUELWUDWLRQDW
WKLVMXQFWXUHDQGUHTXLUHWKH&ODLPDQWILUVWWRFRQVXOWZLWKWKH5HVSRQGHQWEHIRUH
UHVXEPLWWLQJWKH&ODLPDQW¶V%,7FODLPVWRWKLV7ULEXQDO´

 SGS v. PakistanDERYHQRWHDWSDUD







 6HHJHQHUDOO\LELG



 6HHHJRonald S. Lauder v. Czech Republic81&,75$/)LQDO$ZDUG 6HS SDUDV
ZDLYLQJZDLWLQJSHULRG³LQWKHFLUFXPVWDQFHVRIWKLVFDVH´EHFDXVHWKHUHVSRQGHQWKDGIDLOHGWRDFFHSWWKH
FODLPDQW¶V LQYLWDWLRQ WR HQWHU LQWR QHJRWLDWLRQV DQG KDG LQ IDFW QRW UHVSRQGHG LQ DQ\ PDQQHU WR WKH
FODLPDQW¶V RULJLQDO QRWLFH RI GLVSXWH SULRU WR WKH ILOLQJ RI WKH UHTXHVW IRU DUELWUDWLRQ  Bayinder Insaat
Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan,&6,'&DVH1R$5%'HFLVLRQRQ
-XULVGLFWLRQ  1RY   SDUDV  ILQGLQJ JRYHUQPHQW KDG VXIILFLHQW DFWXDO QRWLFH RI WKH GLVSXWH
DQGQXPHURXVRSSRUWXQLWLHVWRHQJDJHLQQHJRWLDWLRQV ZKLFKLWGHFOLQHGWRGR Link-Trading Joint Stock
Company v. Moldova 81&,75$/ $ZDUG RQ -XULVGLFWLRQ  )HE   SS  QRWLQJ UHVSRQGHQW¶V
UHIXVDOWRUHVSRQGWRFODLPDQW¶VFRPSODLQWVDQGIDFWWKDWPRUHWKDQD\HDUKDGSDVVHGVLQFHUHJLVWUDWLRQRI
DUELWUDWLRQ ZLWKRXW DQ\ VHWWOHPHQW  Ethyl DERYH QRWH  DW SDUDV  HYLGHQFH VXJJHVWHG QR
QHJRWLDWLRQVZHUHSRVVLEOHDQGQRSXUSRVHZRXOGEHVHUYHGE\UHTXLULQJFODLPDQWWRZDLWVLQFHPRQWK
ZDLWLQJSHULRGKDGLQDQ\HYHQWODSVHGLQWKHPHDQWLPH Wena Hotels Limited v. Arab Republic of Egypt
,&6,' &DVH 1R $5% 'HFLVLRQ RQ -XULVGLFWLRQ  -XQH    ,/0    
UHVSRQGHQW KDG LQ DQ\ HYHQW ZLWKGUDZQ WKH REMHFWLRQ DVWR WKH PRQWK ZDLWLQJ SHULRG RQ WKH JURXQGV
WKDWLWFRXOGKDYHEHHQHDVLO\UHFWLILHG 



 ,ELG





³WKHFRQFOXVLRQUHDFKHGLVQRWEHFDXVHWKHVL[PRQWKQHJRWLDWLRQSHULRGFRXOGEH
D SURFHGXUDO DQG QRW D MXULVGLFWLRQDO UHTXLUHPHQW DV KDV EHHQ DUJXHG E\ WKH
&ODLPDQWV DQG DIILUPHG E\ RWKHUWULEXQDOV  6XFK UHTXLUHPHQWLV LQWKH YLHZ RI

WKHPRQWKZDLWLQJSHULRGKDGEHHQVDWLVILHGRQWKHIDFWV%XWLWDGGHGLQobiter dictum

MXULVGLFWLRQ QRWZLWKVWDQGLQJ WKH FODLPDQWV¶ QRQVDWLVIDFWLRQ RI ZDLWLQJ SHULRGV SUHVFULEHG E\

FHUWDLQ%,7V,WTXRWHVIRUH[DPSOHWKHSGS v. PakistanWULEXQDOZKLFKKHOG

DOVR WKDW QRW DOO LQYHVWRU6WDWH WULEXQDOV KDYH DJUHHG WKDW ZDLWLQJ SHULRGV PD\ EH WUHDWHG DV
SURFHGXUDOUDWKHUWKDQMXULVGLFWLRQDOSURYLVLRQV,QEnron v. ArgentinaWKHWULEXQDOIRXQGWKDW

WKDWWKHSUHVFULEHGZDLWLQJSHULRGVKDGLQDQ\HYHQWSDVVHGLQWKHLQWHULP ,WPXVWEHQRWHG

WKHSHFXOLDUIDFWXDOFLUFXPVWDQFHVRIHDFKFDVH ,QHDFKDQGHYHU\FDVHWKHWULEXQDOVVWUHVVHG

FODLPDQWVWRVNLSSUHVFULEHGZDLWLQJSHULRGVQRWDVDJHQHUDOSULQFLSOHEXWUDWKHURQWKHEDVLVRI



ZRXOGKDYHEHHQIXWLOHXQGHUWKHFLUFXPVWDQFHV

WKHUHIRUH RI WKH RSLQLRQ WKDW UHTXLULQJ WKH FODLPDQW WR REVHUYH DQ\ IXUWKHU QHJRWLDWLRQ SHULRG

DOUHDG\ LVVXHG D ELQGLQJ GHFLVLRQ DGYHUVH WR WKH FODLPDQW¶V SRVLWLRQ   7KH WULEXQDO ZDV

WKH*RYHUQPHQWRI3DNLVWDQKDGQRLQFHQWLYHWRGRVRVLQFHWKH6XSUHPH&RXUWRI3DNLVWDQKDG

SHULRGWKDWKDGHODSVHGSULRUWRWKHUHJLVWUDWLRQRIWKH%,7FODLP0RUHRYHUWKHWULEXQDOQRWHG

UHTXLUHPHQWFRQVWLWXWHVDPHUHSURFHGXUDOGLUHFWLYHDQGQRWDWUXHMXULVGLFWLRQDOSUHUHTXLVLWH,Q

7KH &ODLPDQW DUJXHV WKDW WKH *HUPDQ$UJHQWLQH %,7¶V PRQWK GRPHVWLF FRXUWV

7KH &ODLPDQW KRZHYHU RYHUORRNV WKH IDFW WKDW LQ SGS v. Pakistan WKH UHVSRQGHQW

JRYHUQPHQWKDGVKRZQQRLQWHUHVWLQHQWHULQJLQWRQHJRWLDWLRQVZLWKWKHFODLPDQWGXULQJWKHORQJ



VXSSRUWRIWKLVFRQWHQWLRQLWFLWHVVHYHUDOLQYHVWRU6WDWHFDVHVZKHUHLQWULEXQDOVIRXQGWKH\KDG



b) Does the 18-month domestic courts requirement constitute a condition
precedent to Argentina’s consent to arbitrate or merely a procedural
directive or admissibility requirement?

VFHQDULRVLVDSUHUHTXLVLWHWRFRPPHQFLQJLQWHUQDWLRQDODUELWUDWLRQ

WR WKH IROORZLQJ« ´  7KH FOHDU LPSOLFDWLRQ LV WKDW VDWLVIDFWLRQ RI RQH RI WKH WZR VWLSXODWHG

QRWHPSOR\H[SDQVLYHSKUDVHVVXFKDV³inter alia´RU³LQFLUFXPVWDQFHVLQFOXGLQJEXWQRWOLPLWHG

ZKLFKLQWHUQDWLRQDODUELWUDWLRQDJDLQVWWKH+RVW6WDWHVPD\EHFRPPHQFHG7KHSDUDJUDSKGRHV

DQG RQO\ WKHVH WZR FLUFXPVWDQFHV  7KHUH LV QR PHQWLRQ RI SRVVLEOH DOWHUQDWH VFHQDULRV XQGHU

DIWHUWKDWWLPHRUE WKHGLVSXWLQJSDUWLHVVRDJUHH7KHSDUDJUDSKOLVWVWKHVHWZRFLUFXPVWDQFHV

FRXUWVIRUPRQWKVDQGQRILQDOGHFLVLRQKDVEHHQUHQGHUHGRUWKHGLVSXWHRWKHUZLVHFRQWLQXHV

VXEPLWWHG WR LQWHUQDWLRQDO DUELWUDWLRQ RQO\ LI  D  LW KDV DOUHDG\ EHHQ VXEPLWWHG WR WKH GRPHVWLF

ERWKSDUWLHV´ 

WKDWWKHGLVSXWHZRXOGEHUHVROYHGLQRURXWVLGH$UJHQWLQDZLWKLQPRQWKVWRWKHVDWLVIDFWLRQRI

VHTXHQWLDOSURFHVVDSSOLHVDOVRLQWKHFDVHRILQWHUQDWLRQDODUELWUDWLRQ7KDWLVDGLVSXWHPD\EH



7KLUGO\ WKH ³LIWKHQ´ VWUXFWXUH RI SDUDJUDSK  XQGHUVFRUHV WKDW WKLV PDQGDWRU\ DQG
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7KXVZLWKUHVSHFWWRQHJRWLDWLRQSHULRGVWKHSUHYDLOLQJOLQHRIUHDVRQLQJDSSHDUVWRUHVW

WKH 7ULEXQDO YHU\ PXFK D MXULVGLFWLRQDO RQH $ IDLOXUH WR FRPSO\ ZLWK WKDW
UHTXLUHPHQWZRXOGUHVXOWLQDGHWHUPLQDWLRQRIODFNRIMXULVGLFWLRQ´

2Q WKH IDFWV WKH ILUVW TXHVWLRQ PXVW EH DQVZHUHG LQ WKH QHJDWLYH  7KH VHFRQG FDQQRW

RU LQ DQ\ RWKHU VRXUFH RI DSSOLFDEOH ODZ JXDUDQWHHV WKH &ODLPDQW WKH ULJKW WR KDYH LWV FODLPV
ILQDOO\UHVROYHGZLWKLQPRQWKV 7KHSRLQWRI$UWLFOH  RIWKH*HUPDQ$UJHQWLQH%,7LV

 PRQWKV  7KH DERYH UHDVRQLQJ PXVW WKHUHIRUH EH DSSOLHG QRW E\ URWH EXW UDWKHU mutatis

mutandis

³,W ZRXOG VHHP WKDW WKH GHFLVLYH TXHVWLRQ LV ZKHWKHU RU QRW WKHUH ZDV D SURPLVLQJ
RSSRUWXQLW\IRUDVHWWOHPHQW7KHUHLVOLWWOHSRLQWLQGHFOLQLQJMXULVGLFWLRQDQGVHQGLQJWKH
SDUWLHV EDFN WR WKH QHJRWLDWLQJ WDEOH LI QHJRWLDWLRQV DUH REYLRXVO\ IXWLOH  1HJRWLDWLRQV
UHPDLQSRVVLEOHZKLOHWKHDUELWUDWLRQSURFHHGLQJVDUHSHQGLQJ(YHQLIWKHLQVWLWXWLRQRI
DUELWUDWLRQ ZDV SUHPDWXUH WKH ZDLWLQJ SHULRG ZLOO RIWHQ KDYH H[SLUHG E\ WKH WLPH D
GHFLVLRQRQMXULVGLFWLRQLVUHQGHUHG8QGHUWKHVHFLUFXPVWDQFHVFRPSHOOLQJWKHFODLPDQW
WR VWDUW WKH SURFHHGLQJV DQHZ ZRXOG EH XQHFRQRPLFDO  $ EHWWHU ZD\ WR GHDO ZLWK QRQ
FRPSOLDQFHZLWKDZDLWLQJSHULRGLVDVXVSHQVLRQRISURFHHGLQJVWRDOORZDGGLWLRQDOWLPH
IRUQHJRWLDWLRQVLIWKHVHDSSHDUSURPLVLQJ´

 3URIHVVRU6FKUHXHUXSRQZKRPWKH&ODLPDQWDOVRUHOLHVFRQFOXGHV





 $VVKRXOGEHHYLGHQWIURPWKLVDQDO\VLVWKH7ULEXQDODJUHHVZLWK-XGJH%URZHU¶VREMHFWLRQLQSDUD
RI KLV 'LVVHQWLQJ 2SLQLRQ WKDW WKH DQDORJ\ EHWZHHQ WKH PRQWKV SURYLVR DQG ³FRROLQJRII´ RU ³JRRG



6&+5(8(5±DERYHQDWS



 Enron Corporation and Ponderosa Assets L.P. v. The Argentine Republic,&6,'&DVH1R$5%
'HFLVLRQRQ-XULVGLFWLRQ -DQ SDUD$WOHDVWWZRRWKHU,&6,'WULEXQDOVKDYHUHFHQWO\WDNHQD
VLPLODU SRVLWLRQ  6HH Burlington Resources Inc. v. Republic of Ecuador ,&6,' &DVH 1R $5%
'HFLVLRQRQ-XULVGLFWLRQ -XQH SDUDVDQGMurphy Exploration and Production Company
International v. Republic of Ecuador ,&6,' &DVH 1R $5% $ZDUG RQ -XULVGLFWLRQ  'HFHPEHU
 SDUDV





SHUPLWWHGQRUHPHG\IRUWKH&ODLPDQW¶VFODLPVLQWKHGRPHVWLFFRXUWV

&ODLPDQWWRGRVRXQGHUWKHFLUFXPVWDQFHV±DVZRXOGEHWKHFDVHIRUH[DPSOHLI$UJHQWLQHODZ

PRQWKVEHIRUHWKH$UJHQWLQHGRPHVWLFFRXUWVDQG ZKHWKHULWZRXOGEHIXWLOHWRUHTXLUHWKH

UHOHYDQWTXHVWLRQVEHFRPH ZKHWKHUWKHGLVSXWHKDVDWOHDVWLQWKHLQWHULPEHHQOLWLJDWHGIRU

GRPHVWLF FRXUWV VXEPLVVLRQ UHTXLUHPHQW DV WKH &ODLPDQW KDV XUJHG WKH 7ULEXQDO WR GR  WKH






 7KHUHFHQWHochtiefDZDUGPDNHVPXFKRIWKHIDFWWKDW$UWLFOH  RIWKH*HUPDQ$UJHQWLQH%,7
DOORZVHLWKHUGLVSXWLQJSDUW\WR³UHTXHVW´WKDWWKHGLVSXWHEHUHIHUUHGWRWKHGRPHVWLFFRXUWV7KH
VXJJHVWLRQVHHPVWREHWKDW$UJHQWLQD¶VIDLOXUHWRLQVWLWXWHSURFHHGLQJVDJDLQVWWKHFODLPDQWLQLWVGRPHVWLF
FRXUWVFRQVWLWXWHGDZDLYHURILWVULJKWWRVXEVHTXHQWO\LQYRNHWKH%,7¶VPRQWKSURYLVR6HHHochtief
AG v. The Argentine Republic,&6,'&DVH1R$5%'HFLVLRQRQ-XULVGLFWLRQ 2FWREHU 
>KHUHLQDIWHUHochtief±0DMRULW\2SLQLRQ@SDUDV7KLVDUJXPHQWRYHUORRNVWKHIDFWWKDW
$UJHQWLQDPRVWOLNHO\ODFNHGDFDXVHRIDFWLRQZLWKZKLFKWRVHL]HLWVGRPHVWLFFRXUWV,QWKHFRQWH[WRID
WUHDW\EDVHGLQYHVWRU6WDWHGLVSXWHLWLVWKHFODLPDQWDQGQRWWKHUHVSRQGHQWZKRVHWUHDW\ULJKWVKDYH
DOOHJHGO\EHHQYLRODWHG7KXVWKHRQO\SUDFWLFDEOHZD\IRU$UJHQWLQDWR³UHTXHVW´DUHIHUUDOWRWKH
GRPHVWLFFRXUWVLVWRH[HUFLVHLWVULJKWWRLQVLVWWKDWWKHFODLPDQWVDWLVI\WKH%,7¶VPRQWKSURYLVREHIRUH
LQVWLWXWLQJDUELWUDOSURFHHGLQJV,I$UJHQWLQDKDGZLVKHGWRZDLYHLWVULJKWWRREMHFWWRWKHDUELWUDOWULEXQDO¶V
MXULVGLFWLRQRQWKHVHJURXQGVLWFRXOGKDYHGRQHVRLQWHUPVRI$UWLFOH  E RIWKH%,7


 ,I WKH DELOLW\ WR UHDFK D ILQDO GHFLVLRQ ZLWKLQ  PRQWKV ZHUH WKH UHOHYDQW PHWULF WKHQ WKH SUHVHQW
7ULEXQDO ZRXOG EH IRUFHG WR GHFODUH LWV RZQ SURFHHGLQJV IXWLOH DORQJ ZLWK WKH SURFHHGLQJV RI WKH YDVW
PDMRULW\ RI LQYHVWRU6WDWH DUELWUDWLRQ WULEXQDOV  6HH EHORZ DW Q  QRWLQJ WKH DYHUDJH OHQJWK RI
SURFHHGLQJVLQ,&6,'FDVHV 


 5HVSRQGHQW¶VHYLGHQWLDU\VXEPLVVLRQV$5$ ³-XGJPHQWVRIWKH$UJHQWLQH6XSUHPH&RXUW´ DQG$
5$ ³)LQDO-XGJPHQWV´ ERWKVXEPLWWHGZLWKWKH5HVSRQGHQW¶V5HSO\0HPRULDORQ-XULVGLFWLRQ


 ([SHUW 2SLQLRQ RI -DYLHU (UUHFRQGR GDWHG  -XQH  VXEPLWWHG ZLWK &ODLPDQW¶V 5HMRLQGHU RQ
-XULVGLFWLRQ &ODLPDQW¶V5HMRLQGHURQ-XULVGLFWLRQSDUDV

IDLWK QHJRWLDWLRQ´ SHULRGV LV QRW DQ DSW RQH  7KH 7ULEXQDO QHYHUWKHOHVV ILQGV LW QHFHVVDU\ WR GLVFXVV WKLV
DQDORJ\EHFDXVHWKH&ODLPDQWKDVVSHFLILFDOO\UDLVHGLWLQLWVSOHDGLQJV



ZD\SUHYHQWHGIURPFRPSO\LQJZLWKWKHUHTXLUHPHQWVRI$UWLFOH   $VVXFKLWKDVIDLOHGWR

DVVHUWHGWKDWLWODFNHGDFDXVHRIDFWLRQEHIRUHWKH$UJHQWLQHFRXUWVRUWKDWLWZDVLQVRPHRWKHU

PDQQHUQRWWRJXDUDQWHHDVSHFLILFWLPHKRUL]RQIRUWKHLUILQDOUHVROXWLRQ7KH&ODLPDQWKDVQRW

WRDIIRUGWKHGRPHVWLFFRXUWVDQRSSRUWXQLW\WRDWWHPSWWRUHVROYHLQYHVWPHQWFODLPVLQDSURPSW

$UJHQWLQHFRXUWVZHUHQHYHUSUHVHQWHGZLWK')6¶FODLPV,QDQ\HYHQWQRWKLQJLQHLWKHUWKH%,7

VXEPLWWHGWRWKHGRPHVWLF$UJHQWLQHFRXUWVIRUSRWHQWLDOMXGLFLDOUHVROXWLRQIRUDSHULRGRIDWOHDVW

$QDORJL]LQJ WKH ORJLF RI WKH QHJRWLDWLRQ SHULRG DQDO\VLV WR WKH FDVH RI DQ PRQWK

IDLUDGMXGLFDWLRQRILQYHVWPHQWGLVSXWHV2QHFDQRQO\VSHFXODWHLQWKHSUHVHQWLQVWDQFHDVWKH

GLVSXWH  :KDW LV LQ GLVSXWH LV QRW D PHUH ZDLWLQJ SHULRG EXW D UHTXLUHPHQW WKDW WKH GLVSXWH EH



WKHGHOLPLWDWLRQRIDQPRQWKSHULRGDIWHUZKLFKFODLPDQWVZRXOGEHIUHHWRSURFHHGLQVWHDGWR
LQWHUQDWLRQDO DUELWUDWLRQ ZRXOG LQGXFH WKH GRPHVWLF $UJHQWLQH FRXUWV WR HQVXUH WKH SURPSW DQG

OHDG WR D YROXQWDU\ VHWWOHPHQW EHWZHHQ WKH SDUWLHV  +RZHYHU WKHVH FRQVLGHUDWLRQV DUH QRW LQ

RIFDVHVZKLFKWKH$UJHQWLQH&RXUWVKDYHLQGHHGUHVROYHGLQPRQWKVRUOHVV,WPD\EHWKDW

,Q WKH SUHVHQW FDVHLWLV FHUWDLQO\ WUXHWKDW PRUH WKDQ  PRQWKV KDYH SDVVHGVLQFH WKH

&ODLPDQW¶VFODLPVZLWKLQPRQWKV WKH5HVSRQGHQWUHEXWWHGWKLVRSLQLRQE\FLWLQJH[DPSOHV

ZRXOG KDYH EHHQ ³LPSRVVLEOH´ IRU WKH $UJHQWLQH FRXUWV WR GHOLYHU D ILQDO MXGJPHQW RQ WKH

FLUFXPVWDQFHV RI WKLV FDVH  :KLOH WKH &ODLPDQW VXEPLWWHG DQ H[SHUW RSLQLRQ VXJJHVWLQJ WKDW LW

&ODLPDQW KDV QRW GHPRQVWUDWHG WKH IXWLOLW\ RI UHVRUWLQJ WR WKH $UJHQWLQH FRXUWV LQ WKH

EDVHG XSRQ WKH HYLGHQFH VXEPLWWHG WR WKH 7ULEXQDO EH DQVZHUHG LQ WKH DIILUPDWLYH    7KH
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LQVWLWXWLRQRIWKHSURFHHGLQJV0RUHRYHULWLVQRWFOHDUZKHWKHUDIXUWKHUZDLWLQJSHULRGZRXOG



ZKHWKHUWKHSHULRGKDVLQDQ\HYHQWSDVVHG 

XSRQWZRFRQVLGHUDWLRQV WKHIXWLOLW\RIWKHSURYLVLRQLQWKHFLUFXPVWDQFHVRIWKHFDVHDQG 
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$OO%,7EDVHGGLVSXWHUHVROXWLRQSURYLVLRQVRQWKHRWKHUKDQGDUHE\WKHLUYHU\QDWXUH

 WintershallDERYHQRWHDWSSDUD   SDUHQWKHWLFDOVLQRULJLQDO 





 6XFKLVWKHFDVHZLWKWKHGRFWULQHVRIULSHQHVVforum non conveniensHWF





³7KDW DQ LQYHVWRU FRXOG FKRRVH DW ZLOO WR RPLW WKH VHFRQG VWHS >WKH PRQWK
GRPHVWLF FRXUWV UHTXLUHPHQW@ LV VLPSO\ QRW SURYLGHGIRU QRU HYHQHQYLVDJHG E\
WKH $UJHQWLQD*HUPDQ\ %,7 ± EHFDXVH $UJHQWLQD¶V WKH +RVW 6WDWH¶VµFRQVHQW¶
VWDQGLQJ RIIHU  LV SUHPLVHG RQ WKHUH EHLQJ ILUVW VXEPLWWHG WR WKH FRXUWV RI
FRPSHWHQW MXULVGLFWLRQ LQ WKH +RVW 6WDWH WKH HQWLUH GLVSXWH IRU UHVROXWLRQ LQ WKH
ORFDOFRXUWV´ 

QHFHVVDULO\VHTXHQWLDOODQJXDJH,QWKHZRUGVRIWKHWintershallWULEXQDO



WKH *HUPDQ$UJHQWLQH %,7 ZKLFK GHVFULEHV LWV GLVSXWH UHVROXWLRQ SURFHVV LQ PDQGDWRU\ DQG

DFWVFRQIHUMXULVGLFWLRQXSRQGRPHVWLFFRXUWV7KDWWKLVLVVRLVSDUWLFXODUO\HYLGHQWLQWKHFDVHRI

MXULVGLFWLRQZLWKWKHFRQWUDFWLQJVWDWHSDUWLHV¶FRQVHQWPXFKLQWKHVDPHZD\LQZKLFKOHJLVODWLYH

DUELWUDWRUV  7KH\ VHW IRUWK WKH FRQGLWLRQV XQGHU ZKLFK DQ LQYHVWRU6WDWH WULEXQDO PD\ H[HUFLVH

UHIOHFWLRQV RI WKH VRYHUHLJQ DJUHHPHQW RI WZR 6WDWHV ± QRW WKH PHUH DGPLQLVWUDWLYH FUHDWLRQ RI

MXULVGLFWLRQDO  7KH PHUH IDFW RI WKHLU LQFOXVLRQ LQ D ELODWHUDO WUHDW\ LQGLFDWHV WKDW WKH\ DUH



PDQQHULQTXHVWLRQ 

UHDVRQ RU DQRWKHU QRW DSSURSULDWH IRU DGMXGLFDWLRQ DW WKH SDUWLFXODU WLPH RU LQ WKH SDUWLFXODU

GRFNHWV E\ VWULNLQJ RXW PDWWHUV ZKLFK WKRXJK ZLWKLQ WKH MXULVGLFWLRQ RI WKH FRXUWV DUH IRU RQH

7KH\GRQRWH[SDQGWKHMXULVGLFWLRQRIGRPHVWLFFRXUWV5DWKHUWKH\VHUYHWRVWUHDPOLQHFRXUWV¶

7KLV UDLVHV WKH TXHVWLRQ DV WR ZKHWKHU WKH 7ULEXQDO PD\ ZDLYH WKH PRQWK GRPHVWLF

:KDWHYHU WKH Plama WULEXQDO¶V PHDQLQJ PD\ KDYH EHHQ $UJHQWLQD LQVLVWV WKDW WKH







 ,ELGDWSDUD

 5HVSRQGHQW¶V5HSO\RQ-XULVGLFWLRQSDUD




 Plama v. Republic of Bulgaria 'HFLVLRQ RQ -XULVGLFWLRQ  )HE   ,&6,' &DVH 1R $5%
>KHUHLQDIWHU³Plama´@SDUD


 6HHLQWKLVUHJDUGCase Concerning Application of the International Convention on the Elimination of
All Forms of Racial Discrimination (Georgia v. Russian Federation)3UHOLPLQDU\2EMHFWLRQV 'HFLVLRQRI
$SULO DYDLODEOHDWKWWSZZZLFMFLMRUJGRFNHWILOHVSGIDWSDUDV ILQGLQJ
WKDWWKHUHOHYDQWWUHDW\¶VUHTXLUHPHQWRIJRRGIDLWKQHJRWLDWLRQVEHWZHHQWKHSDUWLHVFRQVWLWXWHGDSURFHGXUDO
FRQGLWLRQIRUWKHVHLVLQRIWKH&RXUWDQGIXUWKHUILQGLQJWKDWWKH&RXUWKDGQRMXULVGLFWLRQEHFDXVHWKLV
SUHFRQGLWLRQKDGQRWEHHQPHW 



GLVSXWHVLQOHVVWKDQPRQWKV(YHQLIWKLVZHUHQRWWKHFDVHRQHFDQHDVLO\LPDJLQHJRRG

LQOLJKWRIWKH*RYHUQPHQW¶VDVVHUWLRQVWKDWWKH$UJHQWLQHFRXUWVFDQDQGGRIUHTXHQWO\UHVROYH

RSSRUWXQLW\WRVHWWOHWKHGLVSXWH´ 6XFKDSXUSRVHFDQQRWEHVDLGWREHQRQVHQVLFDOSDUWLFXODUO\

UHTXLUHPHQW LV VHQVLEOH DV LW ZDV LQFOXGHG ³IRU WKH SXUSRVH RI JLYLQJ GRPHVWLF FRXUWV WKH



QRWSURYHVXIILFLHQWLQPRVWFDVHVWROHDGWRDVDWLVIDFWRU\UHVROXWLRQRIWKHGLVSXWH

$PHULFDQ%,7V2USHUKDSVLWPHDQWWRVXJJHVWDVGRHVWKH&ODLPDQWKHUHWKDWPRQWKVZRXOG

3HUKDSV WKH WULEXQDO UHIHUUHG PHUHO\ WR WKH IDFW WKDW WKH UHTXLUHPHQW LV IRXQG RQO\ LQ /DWLQ

QRZKHUHH[SODLQHGLQZKDWVHQVHWKHUHTXLUHPHQWZDV³FXULRXV´³QRQVHQVLFDO´RU³H[FHSWLRQDO´

FRXUWV UHTXLUHPHQW RQ WKH JURXQGV WKDW LW LV ³QRQVHQVLFDO´  8QIRUWXQDWHO\ WKH Plama WULEXQDO



³7KH GHFLVLRQ LQ Maffezini LV SHUKDSV XQGHUVWDQGDEOH  7KH FDVH FRQFHUQHG D
FXULRXV UHTXLUHPHQW WKDW GXULQJ WKH ILUVW  PRQWKV WKH GLVSXWH EH WULHG LQ WKH
ORFDOFRXUWV 7KH SUHVHQW7ULEXQDO V\PSDWKL]HV ZLWK DWULEXQDOWKDWDWWHPSWVWR
QHXWUDOL]H VXFK D SURYLVLRQ WKDW LV QRQVHQVLFDO IURP D SUDFWLFDO SRLQW RI YLHZ
+RZHYHUVXFKH[FHSWLRQDOFLUFXPVWDQFHVVKRXOGQRWEHWUHDWHGDVDVWDWHPHQWRI
JHQHUDO SULQFLSOH JXLGLQJ IXWXUH WULEXQDOV LQ RWKHU FDVHV ZKHUH H[FHSWLRQDO
FLUFXPVWDQFHVDUHQRWSUHVHQW´ 

%,7VWDWHGWKHIROORZLQJ

WKH FRQWH[W RI LQYHVWRU6WDWH GLVSXWHV  ,Q WKH GRPHVWLF FRQWH[W DGPLVVLELOLW\ UHTXLUHPHQWV DUH

MXGLFLDOO\FRQVWUXFWHGUXOHVGHVLJQHGWRSUHVHUYHWKHHIILFLHQF\DQGLQWHJULW\RIFRXUWSURFHHGLQJV

PHDQV RI WKH 0)1 FODXVH WKH PRQWK GRPHVWLF FRXUWV UHTXLUHPHQW RI WKH 6SDLQ$UJHQWLQD

SDWWHUQHGRQGRPHVWLFFRXUWSUDFWLFHVKDYHQRUHOHYDQFHIRU%,7EDVHGMXULVGLFWLRQDOGHFLVLRQVLQ

7KH Plama WULEXQDO FRPPHQWLQJ XSRQ WKH Maffezini WULEXQDO¶V GHFLVLRQ WR HYDGH E\



c) Relevance of whether or not the 18-month domestic courts requirement
is “nonsensical”

DPHUH³SURFHGXUDO´RU³DGPLVVLELOLW\UHODWHG´PDWWHU

DGPLVVLELOLW\ REMHFWLRQV EHIRUH GRPHVWLF FRXUWV DQG WULEXQDOV  +RZHYHU DGPLVVLELOLW\ DQDO\VHV

WKHGLVFUHWLRQDU\SRZHURIWKH7ULEXQDOWRREVHUYHRUGLVFDUG6XFKLVWKHFDVHIRUH[DPSOHZLWK

UHTXLUHPHQWRQWKHJURXQGVWKDWLWLVPHUHO\SURFHGXUDOQRWMXULVGLFWLRQDODQGWKHUHIRUHZLWKLQ

2QHPD\DVNZKHWKHUWKH7ULEXQDOPD\QRQHWKHOHVVZDLYHWKHPRQWKGRPHVWLFFRXUWV

WKH+RVW6WDWH¶VFRQVHQWWRDUELWUDWHLWFDQQRWEHE\SDVVHGRURWKHUZLVHZDLYHGE\WKH7ULEXQDODV





JURXQGVRIIXWLOLW\

6LQFHWKHPRQWKGRPHVWLFFRXUWVSURYLVLRQFRQVWLWXWHVDWUHDW\EDVHGSUHFRQGLWLRQWR



PHHWWKHEXUGHQQHFHVVDU\WRLQYRNHDZDLYHURIWKHPRQWKGRPHVWLFFRXUWVSURYLVLRQRQWKH
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0)1FODXVHVWKHPVHOYHVVXSSO\WKH7ULEXQDOZLWKWKHQHFHVVDU\MXULVGLFWLRQ

ODZLVQRWQRQVHQVLFDOLW\EXWIXWLOLW\6RYHUHLJQ6WDWHVDUHIUHHWRDJUHHWRDQ\WUHDW\SURYLVLRQV

KDGOLPLWHGLWVDFFHSWDQFHWRGLVSXWHVDULVLQJRXWRIWUHDWLHVFRQFOXGHGafterWKHFRPLQJLQWRHIIHFW
RIWKH'HFODUDWLRQ7KXVWKH,UDQ'HQPDUNWUHDW\ WKH³FRPSDUDWRUWUHDW\´ IHOOZLWKLQWKHVFRSH



DJJULHYHG LQYHVWRU DFTXLUH VWDQGLQJ WR UDLVH DQ 0)1 FODLP EHIRUH DQ LQYHVWRU6WDWH DUELWUDO

WULEXQDO XQGHU $UWLFOH "  $V ZLOO EH VHHQ ODWHU LQ WKLV GHFLVLRQ WKH %,7 FOHDUO\ HPSRZHUV

LQYHVWRUV WR FODLP DQG UHFHLYH FRPSHQVDWLRQ IRU 0)1 YLRODWLRQV  7KH LPPHGLDWHO\ IRUHJRLQJ











 ,ELGS



 ,ELGS7KH7UHDW\DSSHDUVWRKDYHUHODWHGWRFRQVXODUSURWHFWLRQZKLOHWKH7UHDW\ZDV
D³&RPPHUFLDO&RQYHQWLRQ´%RWKSDUWLHVDFFHSWHGWKDWWKH*RYHUQPHQWRI,UDQZDVOHJDOO\ERXQGE\WKH
WUHDWLHVLQTXHVWLRQDVWKHOHJDOVXFFHVVRUWR3HUVLDXQGHULQWHUQDWLRQDOODZ

 Anglo-Iranian Oil Co. case (jurisdiction)-XGJPHQWRI-XO\QG,&-5HSRUWVS




 7KHLPSUXGHQFHRIHQJDJLQJLQGHEDWHVDVWRWKHGHVLUDELOLW\RISDUWLFXODUWUHDW\SURYLVLRQVZLWKLQWKH
FRQWH[WRILQWHUQDWLRQDODUELWUDOGHOLEHUDWLRQVZDVQHDWO\GHPRQVWUDWHGLQWKHUHFHQWHochtiefPDWWHU7KHUH
WKHPDMRULW\IRXQGWKHSURFHGXUHSUHVFULEHGLQ$UWLFOHV    RIWKH*HUPDQ$UJHQWLQH%,7WREH
³SRLQWOHVV´DQGRI³QRQHFHVVDU\EHQHILW´ZKLOHWKHGLVVHQWZDVDEOHWRSRLQWRXWVHYHUDOVHQVLEOH
MXVWLILFDWLRQVIRUWKHPRQWKSURYLVR&RQWUDVWHochtief±0DMRULW\2SLQLRQDERYHQRWHSDUDV 
ZLWKWKH6HSDUDWHDQG'LVVHQWLQJ2SLQLRQRI-&KULVWRSKHU7KRPDV4&SDUDV


 1RUFDQWKHVXEMXJDWLRQRIDVRYHUHLJQ6WDWHWRWKHMXULVGLFWLRQRIDQLQWHUQDWLRQDODUELWUDOWULEXQDOEH
VDLGWRFRQVWLWXWHDSHUHPSWRU\QRUPRILQWHUQDWLRQDOODZ


 ,WPD\EHDUJXHGWKDWVXFKDSROLF\ZRXOGEHDNLQWRSODFLQJDWD[RQFHUWDLQQDWLRQDOLWLHVRIIRUHLJQ
LQYHVWRUVIRUWKHSXUSRVHVRIGHYHORSLQJWKH$UJHQWLQHMXGLFLDOV\VWHP7KLVPD\ZHOOEHVR%XWWKLVGRHV
QRWFKDQJHWKHIDFWWKDWWKHGHYHORSPHQWRID+RVW6WDWH¶VMXGLFLDU\FDQQRWEHDVVDLOHGDVDQLOOHJLWLPDWHRU
DUELWUDU\ ± OHW DORQH QRQVHQVLFDO ± SROLF\ JRDO  ,QVWHDG WKH GHFLVLRQ WR VDGGOH RQO\ SDUWLFXODU JURXSV RI
IRUHLJQ LQYHVWRUV ZLWK WKH FRVWV RI WKDW GHYHORSPHQW ZRXOG FOHDUO\ EH GLVFULPLQDWRU\ DQG WKHUHIRUH
FRPSHQVDEOHXQGHUWKH%,7WRWKHH[WHQWWKDWWKHVHFRVWVH[FHHGWKHFRVWVRIRWKHUZLVHGLUHFWO\DYDLODEOH
LQYHVWRU6WDWHDUELWUDWLRQXQGHURWKHU%,7V7KH7ULEXQDOZLOOUHWXUQWRWKLVLVVXHEHORZ




 7KLVLQQRZD\LPSOLHVWKDWWKHZRUG³µVKDOO¶LQ$UWLFOHRIWKH%,7VRPHKRZWUXPSVWKHZRUGµVKDOO¶
LQ$UWLFOH>RQHRIWKH0)1FODXVHV@RIWKHVDPHWUHDW\´ 'LVVHQWLQJ2SLQLRQRI&KDUOHV1%URZHUDW
SDUD )LUVWWKH7ULEXQDO¶VXQGHUVFRULQJRIWKHZRUG³XQOHVV´VWUHVVHVWKDWWKH0)1FODXVHPD\ZHOO
SURYLGHWKH7ULEXQDOZLWKMXULVGLFWLRQWRKHDUWKHFDVH7KH$ZDUG¶VVHSDUDWHDQDO\VLVRIERWK$UWLFOH
WKHGLVSXWHUHVROXWLRQFODXVH DQG$UWLFOHVDQG WKH0)1FODXVHV DV LQGHSHQGHQWSRWHQWLDOEDVHVIRU
WKH 7ULEXQDO¶V MXULVGLFWLRQ HYLQFHV QR ³WUXPS´ RI RQH W\SH RI FODXVH RYHU WKH RWKHU  6HFRQG WKH ZRUG
³VKDOO´ LQ WKH FRQWH[W RI WKH 0)1 FODXVHV UHODWHV WR $UJHQWLQD¶V REOLJDWLRQ WR SURYLGH SURWHFWHG *HUPDQ
LQYHVWRUVDQGLQYHVWPHQWVZLWKWUHDWPHQWLQWKHWHUULWRU\RIWKH+RVW6WDWHZKLFKLVQROHVVIDYRUDEOHWKDQ
WKH WUHDWPHQW SURYLGHG WR LQYHVWRUV DQG LQYHVWPHQWV IURP RWKHU FRXQWULHV  $UJHQWLQD¶V REOLJDWLRQ WR
REVHUYHWKLVFRPPLWPHQWWRZDUG*HUPDQLQYHVWRUVDQGLQYHVWPHQWV DQREOLJDWRU\³VKDOO´ UHPDLQVLQIRUFH
LUUHVSHFWLYHRI ZKHWKHURUQRWDSDUWLFXODU*HUPDQFODLPDQWIXOILOOVWKHQHFHVVDU\FRQGLWLRQVSUHFHGHQWWR
LQVWLWXWH DQ LQWHUQDWLRQDO DUELWUDWLRQ SURFHHGLQJ DJDLQVW $UJHQWLQD XQGHU $UWLFOH   7KXV ERWK ³VKDOOV´
UHWDLQWKHLUREOLJDWRU\FKDUDFWHUZLWKLQWKHLUUHVSHFWLYHVSKHUHVRIRSHUDWLRQ

GLIILFXOW\ ZDV WKDW ,UDQ LQ LWV  'HFODUDWLRQ DFFHSWLQJ WKH &RXUW¶V FRPSXOVRU\ MXULVGLFWLRQ

SURYLVLRQV UDLVHV DQ LPSRUWDQW WHPSRUDO TXHVWLRQ  ZKHQ FKURQRORJLFDOO\ VSHDNLQJ GRHV DQ

DQDO\VLV KRZHYHU KDV LQGLFDWHG WKDW IXOILOPHQW RI WKH PRQWK GRPHVWLF FRXUWV VXEPLVVLRQ

WKDWWKH8.KDGFRQFOXGHGZLWKWKH*RYHUQPHQWRI3HUVLDLQDQGUHVSHFWLYHO\ 7KH

WKLVSURWHFWLRQRQEHKDOIRID8.FRPSDQ\E\LQYRNLQJWKH0)1FODXVHVFRQWDLQHGLQWZRWUHDWLHV

ZLWKWKHSULQFLSOHVDQGSUDFWLFHRIRUGLQDU\LQWHUQDWLRQDOODZ´7KH8.DWWHPSWHGWRHQIRUFH

PRVW FRQVWDQW SURWHFWLRQ´ RI WKH SHUVRQV DQG SURSHUW\ RI 'HQPDUN¶V QDWLRQDOV ³LQ DFFRUGDQFH

REOLJDWLRQLQDWUHDW\EHWZHHQ,UDQDQG'HQPDUNWRWKHHIIHFWWKDW,UDQZRXOGSURYLGH³WKH

RI WKH ,&- LQ WKH Anglo-Iranian Oil FDVH  ,Q WKDW FDVH WKH 8QLWHG .LQJGRP LQYRNHG DQ

SUHFHGHQWWRLQWHUQDWLRQDOGLVSXWHUHVROXWLRQXQGHUWKHEDVLFWUHDW\LVVXSSRUWHGE\WKHUHDVRQLQJ

7KHPDQGDWRU\DQGVHTXHQWLDOQDWXUHRIWKH*HUPDQ$UJHQWLQH%,7¶VGLVSXWHUHVROXWLRQ



d) The timing aspect of standing – when may an MFN claim be raised
before an international arbitral tribunal?

SUHVFULEHGGLVSXWHUHVROXWLRQSURFHVVLVLUUHOHYDQWWRWKHLQTXLU\ 

WKH SUHVHQW FDVH  7KXV WKH 7ULEXQDO¶V HVWLPDWLRQ RI WKH DSSDUHQW VHQVLELOLW\ RI WKH 7UHDW\¶V

QRUPVRILQWHUQDWLRQDOODZ$VGLVFXVVHGDERYHIXWLOLW\KDVQRWEHHQHVWDEOLVKHGRQWKHIDFWVRI

RWKHUZLVH±SURYLGHGWKHVHSURYLVLRQVDUHQRWIXWLOHDQGDUHQRWRWKHUZLVHFRQWUDU\WRSHUHPSWRU\

7KDWDSURVSHFWLYHFODLPDQWZLVKLQJWRUDLVHDQ0)1FODLP PXVWVDWLVI\WKHFRQGLWLRQV

7ULEXQDOLVWKHUHIRUHSUHVHQWO\ZLWKRXWMXULVGLFWLRQWRUXOHRQDQ\0)1EDVHGFODLPVXQOHVVWKH

LQLWLDWLYH WKH UHTXLUHPHQW IRU ZDLYLQJ WUHDW\EDVHG MXULVGLFWLRQDO SUHUHTXLVLWHV LQ LQWHUQDWLRQDO



WR LQWHUQDWLRQDO DUELWUDWLRQ LWV 0)1 DUJXPHQWV DUH QRW \HW SURSHUO\ EHIRUH WKH 7ULEXQDO  7KH

WKH\VRFKRRVH±ZKHWKHUFRQFHUQLQJVXEVWDQWLYHFRPPLWPHQWVRUGLVSXWHUHVROXWLRQSURYLVLRQVRU

VLQFHWKH&ODLPDQWKDVQRW\HWVDWLVILHGWKHQHFHVVDU\FRQGLWLRQSUHFHGHQWWR$UJHQWLQD¶VFRQVHQW

0RUH LPSRUWDQWO\ KRZHYHU HYHQ LI $UJHQWLQD KDG QRW DVVHUWHG VHQVLEOH UHDVRQV IRU



VWDQGLQJ WR GR VR XQWLO LW KDV IXOILOOHG WKH GRPHVWLF FRXUWV SURYLVR  7R SXW LW PRUH FRQFUHWHO\

FODLPXQGHUWKH*HUPDQ$UJHQWLQH%,7±ZKHWKHURQSURFHGXUDORUVXEVWDQWLYHJURXQGV±ODFNV

LQFOXGLQJ WKH SURYLVLRQ DQG HYHQ LI WKH 7ULEXQDO ZHUH XQDEOH WR SRVLW VXFK UHDVRQV RI LWV RZQ

RQFH 

UXQQLQJ WKH ULVN RI RYHUZKHOPLQJ LWV FRXUWV ZLWK WRR PDQ\ FODLPV XQGHU WRR PDQ\ WUHDWLHV DW

7DNHQWRJHWKHUWKHVHWZRFRQFOXVLRQVVXJJHVWWKDWDFODLPDQWZLVKLQJWRUDLVHDQ0)1

GLVSXWHWRLQYHVWRU6WDWHDUELWUDWLRQ


SURYLVLRQ FRQVWLWXWHV D FRQGLWLRQ SUHFHGHQW WR WKH +RVW 6WDWH¶V FRQVHQW WR VXEPLW D SDUWLFXODU

WKH FDVH RI $UJHQWLQD LW PD\ KDYH ZLVKHG IRU H[DPSOH WR SURYLGH LWV FRXUWV ZLWK RFFDVLRQDO

RSSRUWXQLWLHV WR JDLQ H[SHULHQFH LQ DGPLQLVWHULQJ WUHDW\EDVHG LQYHVWRU6WDWH FODLPV ZLWKRXW



UHDVRQVZK\DFRXQWU\PLJKWZLVKWRLQFOXGHVXFKDSURYLVLRQLQVRPHEXWQRWDOORILWV%,7V,Q
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,Q WKH SUHVHQW PDWWHU RI FRXUVH $UJHQWLQD¶V FRQVHQW WR LQWHUQDWLRQDO DUELWUDWLRQ LV

 ,ELGS HPSKDVLVDGGHG 





 7KH FRUH SUREOHP LQ Anglo-Iranian ZDV RQH RI ratione temporis  7KDW LV WKH ,&- GLG QRW KDYH
MXULVGLFWLRQ RYHU GLVSXWHV DULVLQJ RXW RI WKH WZR SUH EDVLF WUHDWLHV EHFDXVH ,UDQ¶V GHFODUDWLRQ ZDV
OLPLWHG WR GLVSXWHV DULVLQJ RXW RI LWV SRVW WUHDWLHV  7KH ratione temporis SUREOHP LQ WKH SUHVHQW
DUELWUDWLRQ GLIIHUV LQ WKDW WKH SUHVHQW 5HVSRQGHQW FKRVH WR WLH LWV SURVSHFWLYH FRQVHQW WR WKH 7ULEXQDO¶V
MXULVGLFWLRQ QRWWRDVSHFLILF GDWH DV ZDVGRQHLQ Anglo-Iranian EXWUDWKHUWRWKHVDWLVIDFWLRQRIDWLPH
ERXQG FRQGLWLRQ SUHFHGHQW WR DUELWUDWLRQ  7KLV GLIIHUHQFH LQ IRUP GRHV QRW KRZHYHU JLYH WKH SUHVHQW
7ULEXQDO OLFHQVH WR GLVUHJDUG WKH WHPSRUDO FRQVWUDLQW ODLG GRZQ E\ WKH &RQWUDFWLQJ 6WDWH 3DUWLHV WR WKH
*HUPDQ$UJHQWLQH%,77KHSULQFLSOHLOOXVWUDWHGE\WKHAnglo-Iranian OilFDVHUHPDLQVDSSRVLWH1DPHO\
DWULEXQDOPXVWKDYHMXULVGLFWLRQXQGHUWKHEDVLFWUHDW\LQRUGHUIRUDFODLPDQWWRLQYRNHWKH0)1FODXVHRI
WKDWWUHDW\DQGWKHUHE\UHDFKWKHPRUHIDYRUDEOHSURYLVLRQVRIDFRPSDUDWRUWUHDW\









DUWLFOH GHDO ZLWK SDUWLFXODU VXEVWDQWLYH SURWHFWLRQV ZKLOH SDUDJUDSK   VHWV RXW D VSHFLDO 0)1

7KH VHFRQG 0)1 FODXVH DSSHDUV LQ $UWLFOH  RI WKH 7UHDW\  3DUDJUDSKV     RI WKDW

 7KHWUHDWPHQWJUDQWHGLQWKLV$UWLFOHVKDOOQRWUHIHUWRDGYDQWDJHVDFFRUGHG
E\D&RQWUDFWLQJ3DUW\WRQDWLRQDOVRUFRPSDQLHVRIWKLUGFRXQWULHVXQGHUDQ
DJUHHPHQW IRU WKH DYRLGDQFH RI GRXEOH WD[DWLRQ RU RWKHU DJUHHPHQWV
UHJDUGLQJWD[PDWWHUV´

 6XFKWUHDWPHQWVKDOOQRWUHIHUWRSULYLOHJHVJUDQWHGE\D&RQWUDFWLQJ3DUW\WR
QDWLRQDOVRUFRPSDQLHVRIWKLUGFRXQWULHVE\YLUWXHRIWKHLUPHPEHUVKLSLQD
FXVWRPVRUWUDGHXQLRQDFRPPRQPDUNHWRUDIUHHWUDGHDUHD


 7KHLPSRUWDQWSRLQWWRQRWHKHUHLVWKDW±MXVWDVLQWKHSURFHHGLQJVEHIRUHWKHSUHVHQW7ULEXQDO±WKH
,&- ZRXOG KDYH KDG MXULVGLFWLRQ RYHU GLVSXWHV DULVLQJ RXW RI WKH FRPSDUDWRU WUHDW\ EXW GLG QRW KDYH
MXULVGLFWLRQRYHUGLVSXWHVDULVLQJRXWRIWKHEDVLFWUHDWLHV,WZDVIRUWKLVUHDVRQWKDWWKHEDVLFWUHDW\¶V0)1
FODXVHFRXOGQRWEHLQYRNHG



WKHUHTXLUHPHQWVWUHVVHGE\WKH,&-WKDWWKH6WDWHPXVWKDYHFRQVHQWHGWRWKHSDUWLFXODUW\SHRI

GLVSXWH VHWWOHPHQW LQ TXHVWLRQ EHIRUH WKH FODLPDQW PD\ UDLVH DQ\ 0)1 FODLPV EHIRUH WKH

 1HLWKHU &RQWUDFWLQJ 3DUW\ VKDOO DFFRUG LQYHVWPHQWV LQ LWV WHUULWRU\ E\
QDWLRQDOV RU FRPSDQLHV RI WKH RWKHU &RQWUDFWLQJ 3DUW\ RU LQYHVWPHQWV LQ
ZKLFK QDWLRQDOV RU FRPSDQLHV RI WKH RWKHU &RQWUDFWLQJ 3DUW\ DUH
SDUWLFLSDWLQJ WUHDWPHQW OHVV IDYRUDEOH WKDQ WKH WUHDWPHQW DFFRUGHG
LQYHVWPHQWVRILWVRZQQDWLRQDOVRUFRPSDQLHVRULQYHVWPHQWVRIQDWLRQDOVRU
FRPSDQLHVRIDQ\WKLUGFRXQWU\
 :LWKUHVSHFWWRWKHLUDFWLYLWLHVLQFRQQHFWLRQZLWKLQYHVWPHQWVLQLWVWHUULWRU\
QDWLRQDOVDQGFRPSDQLHVRIWKHRWKHU&RQWUDFWLQJ3DUW\VKDOOQRWEHDFFRUGHG
WUHDWPHQW OHVV IDYRUDEOH E\ D &RQWUDFWLQJ 3DUW\ WKDQ LWV RZQ QDWLRQDOV DQG
FRPSDQLHVRUQDWLRQDOVDQGFRPSDQLHVRIWKLUGFRXQWULHV

WKHVDPHWUHDW\ RID6WDWH¶VFRQVHQWWRDSDUWLFXODUW\SHRIGLVSXWHUHVROXWLRQGRHVQRWHYLVFHUDWH

&ODLPDQW¶VMXULVGLFWLRQDODUJXPHQWV%XWWKHSK\VLFDOORFDWLRQ H[WHUQDOLQVWUXPHQWYHUVXVZLWKLQ

FRQWDLQHG ZLWKLQ WKH VDPH LQVWUXPHQW DV WKH 0)1 JXDUDQWHHV JLYLQJ ULVH WR VRPH RI WKH



KDGQRWEHHQIXOILOOHGWKH8.KDGQRVWDQGLQJDQGWKH,&-KDGQRMXULVGLFWLRQ 



WH[WV$UWLFOHUHDGVDVIROORZV

WRWKH8.¶VVWDQGLQJWRUDLVHLWV0)1FODLPVEHIRUHWKH&RXUW%HFDXVHWKDWFRQGLWLRQSUHFHGHQW

³Article 3

$FFRUGLQJWRWKHGLVSXWLQJSDUWLHV¶DJUHHG(QJOLVKWUDQVODWLRQRIWKH*HUPDQDQG6SDQLVKRULJLQDO

7KH*HUPDQ$UJHQWLQH%,7FRQWDLQVWZR0)1FODXVHV7KHILUVWDQGPRVWJHQHUDO0)1

GLVSXWHVDULVLQJXQGHUWKHWZR³EDVLFWUHDWLHV´ WKH8.3HUVLDWUHDWLHV ZDVDFRQGLWLRQSUHFHGHQW



FODXVH DSSHDUV LQ $UWLFOH  ZKLFK DGGUHVVHV ERWK 0)1 WUHDWPHQW DQG QDWLRQDO WUHDWPHQW



a) The Treaty’s MFN texts and their interdependence

3. Analysis of the MFN Clauses in the German-Argentine BIT

WKH*HUPDQ\$UJHQWLQD%,7

WKHUHIRUHQH[WFRQVLGHUWKHSDUWLHV¶DUJXPHQWVDVWRWKHVFRSHDQGPHDQLQJRIWKH0)1FODXVHVLQ

LQWHUQDWLRQDO DUELWUDWLRQ WR EH DOWHUHG E\ RSHUDWLRQ RI LWV 0)1 SURYLVLRQV  7KH 7ULEXQDO ZLOO

SDUW RI WKH &RQWUDFWLQJ 6WDWH 3DUWLHV WR DOORZ WKH 7UHDW\¶V FRQGLWLRQV SUHFHGHQW WR DFFHVVLQJ

FRQWHQWRIWKH0)1FODXVHVLQTXHVWLRQLQSDUWLFXODULIWKRVHFODXVHVHYLQFHDQLQWHQWLRQRQWKH

,Q RWKHU ZRUGV LQ Anglo-Iranian Oil ,UDQ¶V DFFHSWDQFH RI WKH ,&-¶V MXULVGLFWLRQ RYHU

³%XW LQ RUGHU WKDW WKH 8QLWHG .LQJGRP PD\ HQMR\ WKH EHQHILW RI DQ\ WUHDW\
FRQFOXGHGE\,UDQZLWKDWKLUGSDUW\E\YLUWXHRIDPRVWIDYRXUHGQDWLRQFODXVH
FRQWDLQHG LQ D WUHDW\ FRQFOXGHG E\ WKH 8QLWHG .LQJGRP ZLWK ,UDQ WKH 8QLWHG
.LQJGRPPXVWEHLQDSRVLWLRQWRLQYRNHWKHODWWHUWUHDW\7KHWUHDW\FRQWDLQLQJ
WKHPRVWIDYRXUHGQDWLRQFODXVHLVWKHEDVLFWUHDW\XSRQZKLFKWKH8.PXVWUHO\
,WLVWKLVWUHDW\ZKLFKHVWDEOLVKHVWKHMXULGLFDOOLQNEHWZHHQWKH8QLWHG.LQJGRP
DQGDWKLUGSDUW\WUHDW\DQGFRQIHUVXSRQWKDW6WDWHWKHULJKWVHQMR\HGE\WKHWKLUG
SDUW\  $ WKLUG SDUW\ WUHDW\ LQGHSHQGHQW RI DQG LVRODWHG IURP WKH EDVLF WUHDW\
FDQQRWSURGXFHDQ\OHJDOHIIHFWDVEHWZHHQWKH8QLWHG.LQJGRPDQG,UDQLWLV
res inter alios acta´ 

VDLGWKHIROORZLQJ

DWWHPSWVWRE\SDVVWKHPRQWKSURYLVR+RZHYHUWKLVLPSHGLPHQWPLJKWEHVXUPRXQWHGE\WKH

0)1DUJXPHQWVDWDOOEHIRUHWKH7ULEXQDO7KLVUDLVHVDVLJQLILFDQWLPSHGLPHQWWRWKH&ODLPDQW¶V

,QH[SODLQLQJZK\LWODFNHGMXULVGLFWLRQWRKHDUWKH8.¶V0)1EDVHGFODLPVWKH&RXUW

GHVLJQDWHGIRUXP$FFRUGLQJWRWKLVORJLFWKH&ODLPDQWPD\QRW\HWKDYHVWDQGLQJWRUDLVHDQ\

WUHDWLHV´ GLGQRW





RI ,UDQ¶V 'HFODUDWLRQ RI FRQVHQW WR ,&- MXULVGLFWLRQ ZKLOH WKH WZR 8. WUHDWLHV WKH ³EDVLF
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³$FWLYLW\´ZLWKLQWKHPHDQLQJRI$UWLFOH  VKDOOLQSDUWLFXODUEXWQRW
H[FOXVLYHO\LQFOXGHWKHPDQDJHPHQWXVHHQMR\PHQWDQGGLVSRVDORIDQ
LQYHVWPHQW  7KH IROORZLQJ VKDOO LQ SDUWLFXODU EXW QRW H[FOXVLYHO\ EH
GHHPHG WUHDWPHQW ³OHVV IDYRUDEOH´ ZLWKLQ WKH PHDQLQJ RI $UWLFOH 
XQHTXDO WUHDWPHQW LQ WKH FDVH RI UHVWULFWLRQV RQ WKH SXUFKDVH RI UDZ RU

 1DWLRQDOV RU FRPSDQLHV RI D &RQWUDFWLQJ 3DUW\ VKDOO HQMR\ PRVWIDYRUHGQDWLRQ
WUHDWPHQW LQ WKH WHUULWRU\ RI WKH RWKHU &RQWUDFWLQJ 3DUW\ LQ UHVSHFW RI WKH PDWWHUV
SURYLGHGIRULQWKLV$UWLFOH

 1DWLRQDOVRUFRPSDQLHVRIHLWKHU&RQWUDFWLQJ3DUW\ZKRVHLQYHVWPHQWVVXIIHUORVVHV
LQWKHWHUULWRU\RIWKHRWKHU&RQWUDFWLQJ3DUW\RZLQJWRZDURURWKHUDUPHGFRQIOLFW
UHYROXWLRQ VWDWH RI QDWLRQDO HPHUJHQF\ RU UHYROW VKDOO QRW EH DFFRUGHG WUHDWPHQW
OHVVIDYRUDEOHE\VXFKRWKHU&RQWUDFWLQJ3DUW\WKDQWKDWZKLFKWKHODWWHU&RQWUDFWLQJ
3DUW\ DFFRUGV WR LWV RZQ QDWLRQDOV DQG FRPSDQLHV DV UHJDUGV UHVWLWXWLRQ
LQGHPQLILFDWLRQ FRPSHQVDWLRQ RU RWKHU FRQVLGHUDWLRQ  6XFK SD\PHQWV VKDOO EH
IUHHO\WUDQVIHUDEOH

 ,QYHVWPHQWV E\ QDWLRQDOV RU FRPSDQLHV RI D &RQWUDFWLQJ 3DUW\ PD\ QRW EH
H[SURSULDWHG QDWLRQDOL]HG RU VXEMHFWHG WR DQ\ RWKHU PHDVXUH WKH HIIHFWV RI ZKLFK
ZRXOGEHWDQWDPRXQWWRH[SURSULDWLRQRUQDWLRQDOL]DWLRQLQWKHWHUULWRU\RIWKHRWKHU
&RQWUDFWLQJ 3DUW\ H[FHSW IRU WKH SXEOLF EHQHILW DQG DJDLQVW FRPSHQVDWLRQ  6XFK
FRPSHQVDWLRQVKDOOEHHTXLYDOHQWWRWKHPDUNHWYDOXHRIWKHH[SURSULDWHGLQYHVWPHQW
EHIRUH WKH GDWH RQ ZKLFK WKH DFWXDO RU WKUHDWHQHG H[SURSULDWLRQ QDWLRQDOL]DWLRQ RU
FRPSDUDEOH PHDVXUHKDVEHFRPHSXEOLFO\ NQRZQ7KHFRPSHQVDWLRQ VKDOOEHSDLG
LPPHGLDWHO\ DQG VKDOO FDUU\ LQWHUHVW DW D QRUPDO FRPPHUFLDO UDWH XQWLO WKH WLPH RI
SD\PHQWLWVKDOOEHHIIHFWLYHO\UHDOL]DEOHDQGIUHHO\WUDQVIHUDEOH7KHOHJDOLW\RIDQ\
VXFK H[SURSULDWLRQ QDWLRQDOL]DWLRQ RU FRPSDUDEOH PHDVXUH DQG WKH DPRXQW RI
FRPSHQVDWLRQVKDOOEHVXEMHFWWRUHYLHZE\GXHSURFHVVRIODZ

 ,QYHVWPHQWVE\QDWLRQDOVRUFRPSDQLHVRID &RQWUDFWLQJ3DUW\VKDOOHQMR\IXOOOHJDO
SURWHFWLRQDQGVHFXULW\LQWKHWHUULWRU\RIWKHRWKHU&RQWUDFWLQJ3DUW\

 7KH(QJOLVKWUDQVODWLRQRIWKHDUWLFOHUHDGV

6HFRQGO\$UWLFOH$UWLFOH  DQGWKH3URWRFRODOOPDNHXVHRIWKHZRUG³WUHDWPHQW´

7KLUGO\WKH0)1FODXVHLQ$UWLFOH  DSSOLHVRQO\WRWKHSDUWLFXODUWUHDWPHQWVWDQGDUGV

%HIRUHVFUXWLQL]LQJWKHVSHFLILFWH[WVRIWKH0)1FODXVHVLQDFFRUGDQFHZLWKWKH9LHQQD





PDWWHUVLQFHERWKRIWKHGLVSXWLQJSDUWLHVKDYHUDLVHGLWLQWKHLUVXEPLVVLRQV$VVXPPDUL]HGE\

&RQYHQWLRQLWLVXVHIXOWRFRQVLGHUWKHLPSOLFDWLRQVRIWKHejusdem generisUXOHDVDSUHOLPLQDU\



b) Potential reach of the MFN clauses in light of the ejusdem generis rule

LQWHUSUHWLYHDQDO\VLVRIWKHWZRDUWLFOHVZKLFKIROORZVEHORZ

UHODWLRQVKLSEHWZHHQWKHWZRDUWLFOHV7KLVZLOOGHSHQGXSRQWKHPHDQLQJWKDWHPHUJHVIURPDQ

VXEVWDQWLYH SURWHFWLRQV OLVWHG LQ $UWLFOH  LW PD\ WKHUHIRUH SURYH QHFHVVDU\ WR FODULI\ WKH

$UWLFOH±LQWHUSUHWHGLQWKHOLJKWRILWVRZQZRUGLQJ±PD\DOVREHEURDGHQRXJKWRFRYHUWKH

$UWLFOHDVDJHQHUDO0)1FODXVHZKLOH$UWLFOH  LVDPRUHOLPLWHGRQH7RWKHH[WHQWWKDW

ZRUGV DV ³WUHDWPHQW´ ³DFWLYLWLHV´ DQG ³OHVV IDYRUDEOH´  ,Q WKLV VHQVH RQH PD\ FRQFHLYH RI

LWVIDFHWKHDSSOLFDWLRQRI$UWLFOHLVOLPLWHGRQO\E\WKHSURSHUPHDQLQJWREHDVFULEHGWRVXFK

PHQWLRQHGLQ$UWLFOH7KH0)1FODXVHLQ$UWLFOHKRZHYHUFRQWDLQVQRVXFKOLPLWDWLRQ2Q



SXUSRVH

WKH RUGLQDU\ PHDQLQJ RI WKLV WHUP LQ LWV FRQWH[W DQG LQ WKH OLJKW RI WKH 7UHDW\¶V REMHFW DQG

DOWKRXJKQRQHRIWKHPGHILQHVLWH[SOLFLWO\,WWKXVIDOOVWRWKH7ULEXQDOWRHVWDEOLVKLQJRRGIDLWK



UHOHYDQWSRUWLRQVRIWKH3URWRFRO

³DFWLYLW\´DQG³OHVVIDYRUDEOH7KLVPDNHVLWQHFHVVDU\WRLQWHUSUHW$UWLFOHLQWDQGHPZLWKWKH

D

GRHV VR E\ LOOXVWUDWLQJ DOEHLW LQ D QRQH[FOXVLYH IDVKLRQ WKH SRWHQWLDO PHDQLQJV RI WKH WHUPV

 $G$UWLFOH



7KHSURYLVLRQVRI$UWLFOHGRQRWREOLJHD&RQWUDFWLQJ3DUW\WRH[WHQGWR
QDWXUDO SHUVRQV DQG FRPSDQLHV UHVLGLQJ LQ WKH WHUULWRU\ RI WKH RWKHU
&RQWUDFWLQJ 3DUW\ WD[ SULYLOHJHV H[HPSWLRQV DQG WD[ UHGXFWLRQV ZKLFK
DFFRUGLQJ WR LWV WD[ ODZ DUH JUDQWHG RQO\ WR QDWXUDO SHUVRQV DQG
FRPSDQLHVUHVLGHQWLQLWVWHUULWRU\

)URPWKHVHUHFLWDWLRQVWKUHHREVHUYDWLRQVFRQFHUQLQJWKHLQWHUUHODWLRQRIWKHVHSURYLVLRQV

>«@´

E

DX[LOLDU\ PDWHULDOV RI HQHUJ\ RU IXHO RU RI PHDQV RI SURGXFWLRQ RU
RSHUDWLRQRIDQ\NLQGDQGXQHTXDOWUHDWPHQWLQWKHFDVHRILPSHGLQJWKH
PDUNHWLQJ RI SURGXFWV LQVLGH RU RXWVLGH WKH FRXQWU\  0HDVXUHV ZKLFK
KDYH WR EH WDNHQ IRU UHDVRQV RI SXEOLF VDIHW\ DQG SXEOLF RUGHU SXEOLF
KHDOWKRUPRUDOLW\VKDOOQRWEHGHHPHGWUHDWPHQW³OHVVIDYRUDEOH´ZLWKLQ
WKHPHDQLQJRI$UWLFOH

PHULWQRWLFH)LUVWWKH3URWRFROVKHGVOLJKWRQWKHSURSHULQWHUSUHWDWLRQRI$UWLFOHRIWKH%,7,W
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³Protocol

)LQDOO\SDUDJUDSKRIWKH%,7¶V3URWRFROUHODWHVWR0)1WUHDWPHQW







1DWLRQDOV RU FRPSDQLHV RI D &RQWUDFWLQJ 3DUW\ VKDOO HQMR\ PRVWIDYRUHGQDWLRQ
WUHDWPHQWLQWKHWHUULWRU\RIWKHRWKHU&RQWUDFWLQJ3DUW\LQUHVSHFWRIWKHPDWWHUV
SURYLGHGIRULQWKLV$UWLFOH´

 «>/RVVHVRZLQJWRZDURULQWHUQDOVWULIH@

 «>([SURSULDWLRQQDWLRQDOL]DWLRQDQGHTXLYDOHQWPHDVXUHV@

 «>)XOOOHJDOSURWHFWLRQDQGVHFXULW\@

³Article 4

LQDIRRWQRWH EXWIRUSUHVHQWSXUSRVHVWKHRSHUDWLYHSRUWLRQVSURFHHGURXJKO\DVIROORZV

SURYLVLRQUHODWLQJH[FOXVLYHO\WRWKHVXEMHFWVFRYHUHGLQ$UWLFOH7KHIXOO(QJOLVKWH[WLVVHWRXW
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ZLWKLQ WKH PDLQVWUHDP RI PRGHUQ LQWHUQDWLRQDO LQYHVWPHQW DJUHHPHQWV DOPRVW DOO RI ZKLFK

generis UXOH DV RQH WKDW LV ³JHQHUDOO\ UHFRJQL]HG DQG DIILUPHG E\ WKH MXULVSUXGHQFH RI

7KXV GHILQHG WKH ejusdem generis UXOH DGYRFDWHV D FRPPRQ VHQVH DSSURDFK WR WKH

,QWKHSUHVHQWPDWWHUERWKWKH%DVLF7UHDW\DQGWKHLQYRNHG&RPSDUDWRU%,7 SURYLGH

 ,ELGDWSSDUDV LQWHUQDOFLWDWLRQVRPLWWHG 

 7KHGLVSXWHUHVROXWLRQSURYLVLRQVRIWKHLQYRNHG&RPSDUDWRU%,7DUHVHWIRUWKLQQRWHEHORZ







 ,ELG





 'UDIW $UWLFOHV RQ 0RVW)DYRXUHG1DWLRQ &ODXVHV ZLWK &RPPHQWDULHV WH[W DGRSWHG E\ WKH
,QWHUQDWLRQDO /DZ &RPPLVVLRQ DW LWV WKLUWLHWK VHVVLRQ Yearbook of the International Law Commission
YRO,,3DUW7ZR>KHUHLQDIWHU³,/&&RPPHQWDU\RQ'UDIW0)1$UWLFOHV´@DWS




 Ambatielos Claim (Greece, United Kingdom of Great Britain and Northern Island) GHFLVLRQ RI WKH
&RPPLVVLRQRI$UELWUDWLRQ 0DUFK 8QLWHG1DWLRQV5HSRUWVRI,QWHUQDWLRQDO$UELWUDO$ZDUGV9RO
;,, S  >KHUHLQDIWHU ³Ambatielos II´ WR GLVWLQJXLVK LW IURP WKH ,&- PDWWHU Ambatielos I  LQ ZKLFK WKH
&RXUWXSKHOGWKH8.¶VDJUHHPHQWWRDUELWUDWHZLWK*UHHFH@DWS



QRW RQO\ VXEVWDQWLYH SURWHFWLRQV IRU LQYHVWPHQWV EXW DOVR LQYHVWRU6WDWH GLVSXWH UHVROXWLRQ



7KHHIIHFWRIWKHPRVWIDYRXUHGQDWLRQSURFHVVLVE\PHDQVRIWKHSURYLVLRQVRI
RQHWUHDW\WRDWWUDFWWKRVHRIDQRWKHU8QOHVVWKLVSURFHVVLVVWULFWO\FRQILQHGWR
FDVHVZKHUHWKHUHLVDVXEVWDQWLDOLGHQWLW\EHWZHHQWKHVXEMHFWPDWWHURIWKHWZR
VHWVRIFODXVHVFRQFHUQHGWKHUHVXOWLQDQXPEHURIFDVHVPD\EHWRLPSRVHXSRQ
WKH JUDQWLQJ 6WDWH REOLJDWLRQV LW QHYHU FRQWHPSODWHG  7KXV WKH UXOH IROORZV
FOHDUO\ IURP WKH JHQHUDO SULQFLSOHV RI WUHDW\ LQWHUSUHWDWLRQ  6WDWHV FDQQRW EH
UHJDUGHGDVEHLQJERXQGEH\RQGWKHREOLJDWLRQVWKH\KDYHXQGHUWDNHQ´

³1R ZULWHU ZRXOG GHQ\ WKH YDOLGLW\ RI WKH ejusdem generis UXOH ZKLFK IRU WKH
SXUSRVHVRIWKHPRVWIDYRXUHGQDWLRQFODXVHGHULYHVIURPLWVYHU\QDWXUH,WLV
JHQHUDOO\DGPLWWHGWKDWDFODXVHFRQIHUULQJPRVWIDYRXUHGQDWLRQULJKWVLQUHVSHFW
RI D FHUWDLQ PDWWHU RU FODVV RI PDWWHU FDQ DWWUDFW WKH ULJKWV FRQIHUUHG E\ RWKHU
WUHDWLHV RUXQLODWHUDODFWV RQO\LQUHJDUGWRWKHVDPHPDWWHURUFODVVRIPDWWHU

0)1 FODXVHV  1RU KRZHYHU FDQ LW GHPRQVWUDWH WKDW WKH DPELW RI WKH 7UHDW\¶V 0)1 FODXVHV





7KHVDPHORJLFSUHYDLOVKHUHDOWKRXJKWKHUHDUHVRPHLPSRUWDQWGLIIHUHQFHVEHWZHHQWKHAmbatielosPDWWHU
ZKLFKLQYROYHGWKHGRPHVWLFDGPLQLVWUDWLRQRIMXVWLFH DQGWKHSUHVHQWRQH ZKLFKLQYROYHVLQWHUQDWLRQDO
GLVSXWHVHWWOHPHQW 

7KHUHIRUHLWFDQQRWEHVDLGWKDWWKHDGPLQLVWUDWLRQRIMXVWLFHLQVRIDUDVLWLVFRQFHUQHG
ZLWK WKH SURWHFWLRQ RI WKHVH ULJKWV PXVW QHFHVVDULO\ EH H[FOXGHG IURP WKH ILHOG RI
DSSOLFDWLRQ RI WKH PRVWIDYRXUHGQDWLRQ FODXVH ZKHQ WKH ODWWHU LQFOXGHV µDOO PDWWHUV
UHODWLQJ WR FRPPHUFH DQG QDYLJDWLRQ¶  7KH TXHVWLRQ FDQ RQO\ EH GHWHUPLQHG LQ
DFFRUGDQFH ZLWK WKH LQWHQWLRQ RI WKH &RQWUDFWLQJ 3DUWLHV DV GHGXFHG IURP D UHDVRQDEOH
LQWHUSUHWDWLRQRIWKH7UHDW\´

³,WLVWUXHWKDWµWKHDGPLQLVWUDWLRQRIMXVWLFH¶ZKHQYLHZHGLQLVRODWLRQLVDVXEMHFWPDWWHU
RWKHUWKDQµFRPPHUFHDQGQDYLJDWLRQ¶EXWWKLVLVQRWQHFHVVDULO\VRZKHQLWLVYLHZHGLQ
FRQQHFWLRQZLWKWKHSURWHFWLRQRIWKHULJKWVRIWUDGHUV3URWHFWLRQRIWKHULJKWVRIWUDGHUV
QDWXUDOO\ ILQGV D SODFH DPRQJ WKH PDWWHUV GHDOW ZLWK E\ 7UHDWLHV RI FRPPHUFH DQG
QDYLJDWLRQ


 $V WR WKH FRQQHFWLRQ EHWZHHQ WKH VXEMHFW PDWWHU RI WKH RYHUDOO WUHDWLHV DQG WKH VXEMHFW PDWWHU RI WKH
VSHFLILFFODXVHVLQUHODWLRQWRZKLFK0)1WUHDWPHQWLVLQYRNHGWKH$UELWUDO&RPPLVVLRQLQWKHAmbatielos
IIPDWWHUREVHUYHGPRUHWKDQ\HDUVDJR

,/&&RPPHQWDU\RQ'UDIW0)1$UWLFOHVDERYHQRWHDWSSDUD HPSKDVLVLQRULJLQDO 
 ,ELG DW S  SDUD   $Q LQWHUSUHWHU FDQ UHTXLUH QR PRUH WKDQ D VXEVWDQWLDO LGHQWLW\ EHWZHHQ WKH
VXEMHFWPDWWHUVRIWKHWZRFODXVHV)RULIWKHFRPSOHWHLGHQWLW\EHWZHHQWKHFODXVHV ZHUH UHTXLUHGWKHUH
ZRXOGEHQRQHHGWRLQYRNHWKH0)1FODXVHLQWKHILUVWSODFH


³,WLVDOVRQRWSURSHUWRVD\WKDWWKHtreatyRUagreementLQFOXGLQJWKHFODXVHPXVWEHRI
WKH VDPH FDWHJRU\ ejusdem generis  DV WKDW RI WKH EHQHILWV WKDW DUH FODLPHG XQGHU WKH
FODXVH7RKROGRWKHUZLVHZRXOGVHULRXVO\GLPLQLVKWKHYDOXHRIDPRVWIDYRXUHGQDWLRQ
FODXVH´


 7KH7ULEXQDOQRWHVWKDWWKHejusdem generisUXOHGRHVQRWUHTXLUHWKHRYHUDOOVXEMHFWPDWWHURIWKHEDVLF
DQGFRPSDUDWRUWUHDWLHVWREHLGHQWLFDOEXWRQO\WKHVXEMHFWPDWWHURIWKHLQYRNHGFODXVHVRIWKHEDVLFDQG
WKHFRPSDUDWRUWUHDWLHV$VWKH,/&&RPPHQWDU\QRWHV



WKHRSHUDWLRQRIWKHUXOH

$V VXFK WKH DSSOLFDWLRQ RI WKH ejusdem generis UXOH FDQQRW RQ LWV RZQ FDWHJRULFDOO\

H[FOXGHLQWHUQDWLRQDOGLVSXWHUHVROXWLRQIURPWKHSRWHQWLDODPELWRIWKH*HUPDQ$UJHQWLQH%,7¶V




LQYRNHGWUHDWLHV 

DQG ORJLFDO FRQQHFWLRQ EHWZHHQ WKH VXEMHFW PDWWHU RI WKH FODXVHV DQG WKH VXEMHFW PDWWHU RI WKH

EHWZHHQWKHVXEMHFWPDWWHURIWKHWZRVHWVRIFODXVHVFRQFHUQHG´0RUHRYHUWKHUHLVDFOHDU

DFFHSWDQFH7KH,/&¶V&RPPHQWDU\RQWKH'UDIW$UWLFOHVRQ0)1&ODXVHVVKHGVIXUWKHUOLJKWRQ

LQWHUSUHWDWLRQRI0)1FODXVHV,WLVSUREDEO\IRUWKLVUHDVRQWKDWWKHUXOHDSSHDUVWRKDYHJDLQHG






7UHDWPHQW

2QH PD\ REVHUYH LQ WKH WZR WUHDWLHV WR XVH WKH ,/&¶V ZRUGV ³D VXEVWDQWLDO LGHQWLW\

ULJKWVRILQYHVWRUVDULVLQJXQGHUWKHDJUHHPHQWV

³8QGHUDPRVWIDYRXUHGQDWLRQFODXVHWKHEHQHILFLDU\6WDWHDFTXLUHVIRULWVHOIRU
IRU WKH EHQHILW RI SHUVRQV RU WKLQJV LQ D GHWHUPLQHG UHODWLRQVKLS ZLWK LW RQO\
WKRVHULJKWVZKLFKIDOOZLWKLQWKHOLPLWVRIWKHVXEMHFWPDWWHURIWKHFODXVH´ 

LQFOXGHVRPHVRUWRISURYLVLRQFRQFHUQLQJWKHDGPLQLVWUDWLRQRIMXVWLFHLQUHODWLRQWRWKHSULYDWH

LQWHUQDWLRQDO WULEXQDOV DQG QDWLRQDO FRXUWV DQG E\ GLSORPDWLF SUDFWLFH´   ,QGHHG WKH ,/&

FRGLILHGWKHUXOHDVIROORZVLQ$UWLFOH  RILWV'UDIW$UWLFOHVRQ0RVW)DYRXUHG1DWLRQ



WKHVXEMHFWPDWWHURIWKHZKROHRIERWKWUHDWLHV ,QWKLVUHVSHFWWKHWZRLQYRNHGWUHDWLHVIDOO

LGHQWLW\EHWZHHQWKHVXEMHFWPDWWHURIWKHWZRLQYRNHGGLVSXWHUHVROXWLRQFODXVHVEXWDOVREHWZHHQ

WKH FODXVH LWVHOI UHODWHV´   7KH ,QWHUQDWLRQDO /DZ &RPPLVVLRQ KDV FKDUDFWHUL]HG WKH ejusdem

PHFKDQLVPVIRUGLVSXWHVDULVLQJRXWRITXDOLI\LQJLQYHVWPHQWV7KHUHLVLQWKLVVHQVHQRWRQO\DQ

0)1FODXVH³FDQRQO\DWWUDFWPDWWHUVEHORQJLQJWRWKHVDPHFDWHJRU\RIVXEMHFWDVWKDWWRZKLFK





WKH&RPPLVVLRQRI$UELWUDWLRQLQWKHAmbatielosFDVHWKHejusdem generisUXOHVSHFLILHVWKDWDQ
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HQWLW\RUDSHUVRQ´ (DFKRIWKHVHIRUPXODWLRQVLVH[WUHPHO\EURDGDQGQRQHVXJJHVWVDQ\WKLQJ
LQKHUHQWLQWKHZRUG³WUHDWPHQW´ZKLFKZRXOGDXWRPDWLFDOO\LQFOXGHRUH[FOXGHFHUWDLQFDWHJRULHV
RIDFWVRURPLVVLRQVLQUHODWLRQWRDGHILQHGLQYHVWRU:KDWLVQHYHUWKHOHVVEH\RQGGLVSXWHLVWKDW
³WUHDWPHQW´GHDOVZLWKWKHDFWXDOEHKDYLRURIWKH+RVW6WDWHVWRZDUGVDIRUHLJQSULYDWHLQYHVWPHQW

PDWWHUVZLWKLQWKDWRXWHUOLPLWWKHFODXVHVZHUHDFWXDOO\LQWHQGHGWRFRYHU$VVWUHVVHGE\WKH

Ambatielos &RPPLVVLRQ WKH ODWWHU TXHVWLRQ ³FDQ RQO\ EH GHWHUPLQHG LQ DFFRUGDQFH ZLWK WKH


LQWHQWLRQRIWKH&RQWUDFWLQJ3DUWLHVDVGHGXFHGIURPDUHDVRQDEOHLQWHUSUHWDWLRQRIWKH7UHDW\´ 

7KLV LV VR LQ WKH ,/&¶V ZRUGV EHFDXVH ³6WDWHV FDQQRW EH UHJDUGHG DV EHLQJ ERXQG EH\RQG WKH

PHDQLQJRIWKRVH0)1FODXVHVLQOLJKWRIWKHLUZRUGLQJDQGFRQWH[W

7KH7UHDW\QRZKHUHGHILQHVZKDWFRQVWLWXWHV³WUHDWPHQW´GHVSLWHHPSOR\LQJWKHZRUG



WRWKHWHUPLQWKHVHQVHRI$UWLFOH  RIWKH9LHQQD&RQYHQWLRQ7KH7ULEXQDOPXVWWKHUHIRUH

,Q FRPPRQ XVDJH ³WUHDWPHQW´ HYRNHV RQH SDUW\¶V PDQQHU RI GHDOLQJ ZLWK RU EHKDYLQJ

 ,/&&RPPHQWDU\RQ'UDIW0)1$UWLFOHVDERYHQRWHDWSSDUD

 ³7UHDWPHQW´LVXVHGLQDUWV            DQG3URWRFROSDUD  D 







 Ambatielos II DERYHQRWHDWS







GHILQHG WUHDWPHQW WR LQFOXGH ³WKH ULJKWV DQG SULYLOHJHV JUDQWHG DQGWKH REOLJDWLRQV DQG EXUGHQV

DFWRUV ZKHWKHU SXEOLF RU SULYDWH  :LWKLQ WKH LQYHVWPHQW ODZ FRQWH[W RQH DUELWUDO WULEXQDO KDV

RI KRZ D 6WDWH RU RWKHUOHJDO DXWKRULW\ UHJXODWHV SURWHFWV RU RWKHUZLVH LQWHUDFWV ZLWK VSHFLILHG

WRZDUGVDQRWKHUSDUW\,QWKHLQWHUQDWLRQDOODZVHWWLQJWKHWHUPW\SLFDOO\FDUULHVZLWKLWWKHVHQVH



IDVKLRQ

HQGHDYRXUWRLQWHUSUHWWKHZRUGLQDPDQQHUZKLFKPDNHVVHQVHRIDOOXVDJHVLQDQRUGLQDU\

 SiemensDERYHQRWHDWSDUD



WHFKQLFDOPHDQLQJ1RUKDVHLWKHURIWKHGLVSXWLQJSDUWLHVDWWHPSWHGWRDWWDFKDVSHFLDOPHDQLQJ






 ,Q WKLV UHVSHFW WKH 7ULEXQDO DJUHHV ZLWK WKH 'LVVHQWLQJ 2SLQLRQ¶V SRVLWLRQ WKDW ³LW LV GLIILFXOW WR
LPDJLQHDPRUHIXQGDPHQWDODVSHFWRIDQLQYHVWRU¶VµWUHDWPHQW¶E\DKRVW*RYHUQPHQWWKDQWKDWLQYHVWRU¶V
DELOLW\WRH[HUFLVHDQGGHIHQGLWVOHJDOULJKWVE\SURPSWDFFHVVWRGLVSXWHVHWWOHPHQWPHFKDQLVPVDQGIDLU
DQG HIILFLHQW DGPLQLVWUDWLRQ RI MXVWLFH´  'LVVHQWLQJ 2SLQLRQ RI &KDUOHV 1 %URZHU DW SDUD   7KLV
XQFRQWURYHUVLDO REVHUYDWLRQ GRHV QRW KRZHYHU LPSO\ DQ DXWRPDWLF HQWLWOHPHQW WR LQLWLDWH LQWHUQDWLRQDO
GLVSXWHVHWWOHPHQWDJDLQVWD6WDWH


 6HH LQ WKLV UHJDUG WKH FRPPHQWV RI WKH Renta4 WULEXQDO DERYH QRWH  DW SDUDV  DQG
HVSHFLDOO\LWVFRQFOXVLRQLQSDUDVWDWLQJ³5LJKWVDQG REOLJDWLRQV PD\EHFODVVLILHGDVVXEVWDQWLYHRU
MXULVGLFWLRQDO RU SURFHGXUDO  6XFK FODVVLILFDWLRQV DUH QRW ZDWHUWLJKW DQG LQ DQ\ HYHQW SULPDULO\ RI
SHGDJRJLFDOXVH´

 7KHUH DSSHDUV WR EH EURDG FRQVHQVXV DPRQJ WKH FRPPXQLW\ RI VFKRODUV DV ZHOO DV EHWZHHQ WKH
GLVSXWLQJSDUWLHVLQWKLVFDVHWKDWWKHWHUP³WUHDWPHQW´LQWUHDWLHVUHODWLQJWRLQWHUQDWLRQDOWUDGHLQYHVWPHQW
DQG FRPPHUFH JHQHUDOO\ HQFRPSDVVHV PRVW LI QRW DOO RI WKH VRFDOOHG VXEVWDQWLYH SURWHFWLRQV RI VXFK
WUHDWLHV,QWKHFDVHRI%,7VWKLV ZRXOGW\SLFDOO\FRPSULVHJXDUDQWHHVUHODWLQJWRH[SURSULDWLRQIDLUDQG
HTXLWDEOH WUHDWPHQW HWF ± SURYLGHG RI FRXUVH WKDW WKH 0)1 FODXVH LQ TXHVWLRQ GRHV QRW LWVHOI LQGLFDWH
OLPLWVWRLWVVXEMHFWPDWWHUVFRSH7KHTXHVWLRQDWKDQGKRZHYHULVZKHWKHUWKHWHUPWUHDWPHQWDVXVHGLQ
0)1FODXVHVRUPRUHSUHFLVHO\WKH*HUPDQ$UJHQWLQH%,7¶V0)1FODXVHVDOVRH[WHQGVWRLWVLQWHUQDWLRQDO
GLVSXWHUHVROXWLRQSURYLVLRQV

 InterAguasDERYHQRWHDWSDUD





WRWKHWHUP

UDWKHUZKDWPHDQLQJWKH&RQWUDFWLQJ6WDWH3DUWLHVWRWKHVSHFLILF7UHDW\LQTXHVWLRQKDYHDWWDFKHG

KRZHYHULVWKDWLQQRQHRIWKHVHLQVWDQFHVGRHVWKHWH[WLQGLFDWHWKDWWKHZRUGFDUULHVDVSHFLDORU

WLPHV DFURVV ILYH GLIIHUHQW SURYLVLRQV RI WKH 7UHDW\ DQG 3URWRFRO   :KDW PD\ EH REVHUYHG



7KH SUHVHQW 7ULEXQDO LV QRW FRQYLQFHG WKDW WKLV GHEDWH LV WKH PRVW DSSURSULDWH RQH  :KDW

ZLWKLQ WKH UHDFK RI WKH 7UHDW\¶V 0)1 FODXVHV  7KH 7ULEXQDO WKHUHIRUH WXUQV WR H[DPLQH WKH

PDWWHUV LV QRW KRZ WKH JHQHUDO WHUP WUHDWPHQW SRWHQWLDOO\ FRXOG RU ³VKRXOG´ EH LQWHUSUHWHG EXW

SURFHGXUDO PHFKDQLVPV IRU HQIRUFLQJ WKHWUHDW\¶V RWKHU SUHVXPDEO\ VXEVWDQWLYH  REOLJDWLRQV 

DUJXPHQWVZKHWKHU*HUPDQ\DQG$UJHQWLQDLQWHQGHGWRLQFOXGHLQWHUQDWLRQDOGLVSXWHUHVROXWLRQ

c) Ordinary meaning of the term “treatment” in the BIT’s two MFN
clauses

&RPPHQWDWRUV DOVR VSOLW RYHU ZKHWKHU LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ SURYLVLRQV LQ WUHDWLHV

³VXEVWDQWLYH´ WUHDW\ SURWHFWLRQV RU ZKHWKHU LW PD\ DOVR LQFOXGH ³SURFHGXUDO´ RQHV

7KLVFRQFOXVLRQUHQGHUVWKH&ODLPDQW¶VSURSRVHGLQWHUSUHWDWLRQSODXVLEOH,WGRHVQRWKRZHYHULQ

VKRXOG EH YLHZHG DV VXEVWDQWLYH SURWHFWLRQV LQ DQG RI WKHPVHOYHV RU ZKHWKHU WKH\ DUH PHUHO\

HQJDJHG LQ D OLYHO\ GHEDWH RYHU ZKHWKHU WKH WHUP VKRXOG EH XQGHUVWRRG WR FRPSULVH RQO\

DQ\ ZD\ GLPLQLVK WKH SUHVHQW 7ULEXQDO¶V GXW\ WR GHWHUPLQH XSRQ D SUHSRQGHUDQFH RI DOO WKH



1RWZLWKVWDQGLQJ WKLV JHQHUDOLW\ SXEOLF LQWHUQDWLRQDO ODZ\HUV KDYH LQ UHFHQW \HDUV

DQGJHQHUDOLQWHUQDWLRQDOODZ

RIWKH7UHDW\¶V0)1FODXVHV$UJHQWLQD¶VDVVHUWLRQVWRWKHFRQWUDU\PXVWWKHUHIRUHEHUHMHFWHG

$V DSSOLHG WR WKH *HUPDQ$UJHQWLQH %,7 WKHQ WKH RXWHU OLPLWV VHW E\ WKH ejusdem

generisUXOHDUHEURDGHQRXJKWRHQFRPSDVVLQWHUQDWLRQDOGLVSXWHUHVROXWLRQZLWKLQWKHPHDQLQJ



REOLJDWLRQVWKH\KDYHXQGHUWDNHQ´ 

DVPHDVXUHGDJDLQVWWKHLQWHUQDWLRQDOREOLJDWLRQVELQGLQJXSRQWKH6WDWHRQWKHEDVLVRIWUHDW\ODZ

$QRWKHUKDVVWDWHGWKDW³µ>W@UHDWPHQW¶LQLWVRUGLQDU\PHDQLQJUHIHUVWREHKDYLRULQUHVSHFWRIDQ

WKH RXWHU OLPLW RI WKH FODXVHV¶ ILHOG RI DSSOLFDWLRQ LW FDQQRW WHOO XV ZKLFK SDUWLFXODU VXEMHFW



LPSRVHG E\ D &RQWUDFWLQJ 6WDWH RQ LQYHVWPHQWV PDGH E\ LQYHVWRUV FRYHUHG E\ WKH WUHDW\´
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LQWHUQDWLRQDOREOLJDWLRQVZKDWHYHUWKHQDWLRQDORUJDQV ZKHWKHUOHJLVODWLYHH[HFXWLYHRUMXGLFLDO 
FRQFHUQHGZLWKWKHDFWXDODSSOLFDWLRQRIWKLVUHJLPH

WKH FODVVLFDO UXOH RI LQWHUSUHWDWLRQ NQRZQ DV WKH SULQFLSOH RI FRQWHPSRUDQHLW\  7KLV SULQFLSOH

SDUWLFXODUO\SHUWLQHQWLQWKHFDVHRIELODWHUDOWUHDWLHVUHTXLUHVWKDWWKHPHDQLQJDQGVFRSHRIWKH

WUDQVSDUHQF\ LQ GHDOLQJV ZLWK IRUHLJQ LQYHVWRUV  :KLOH VRPH RI WKHVH FRQFHSWV HQFRPSDVV
ZHOONQRZQ FXVWRPDU\ LQWHUQDWLRQDO ODZ REOLJDWLRQV ELQGLQJ XSRQ 6WDWHV LQ UHVSHFW RI IRUHLJQ
LQYHVWRUV¶ DFFHVV WR IDLU DQG HIILFLHQW SURFHGXUHV IRU WKH GRPHVWLF DGPLQLVWUDWLRQ RI MXVWLFH 
QRWKLQJZLWKLQWKH*XLGHOLQHV¶GLVFXVVLRQRI³WUHDWPHQW´HYHQWRXFKHVXSRQWKHLQWHUQDWLRQDO DV

WR ,&6,' WULEXQDOV  UHPDLQHG REVFXUH  $V D FRQVHTXHQFH GLVSXWH UHVROXWLRQ FODXVHV ZHUH VWLOO

SUHGRPLQDQWO\ SHUFHLYHG LQ WKH FRQWH[W RI LQWHUQDWLRQDO FRQWUDFWV ZKHWKHU ³VWDWH FRQWUDFWV´ RU

RWKHUZLVH EHWZHHQ D SULYDWH IRUHLJQ LQYHVWRU DQG D VRYHUHLJQ VWDWH  $W WKDW WLPH LQVSLUHG E\

LQWHUQDWLRQDOFRPPHUFLDODUELWUDWLRQVFKRODUVDVZHOODVDUELWUDODZDUGVLQVLVWHGRQWKHDXWRQRP\



$OVR DW WKDW WLPH DV UHIOHFWHG RQH \HDU ODWHU E\ WKH :RUOG %DQN *XLGHOLQHV RQ WKH

 AAPL v. Sri LankaDERYHQRWH






 :RUOG %DQN *XLGHOLQHV RQ WKH 7UHDWPHQW RI )RUHLJQ 'LUHFW ,QYHVWPHQW   >KHUHLQDIWHU ³:RUOG
%DQN*XLGHOLQHV´@DYDLODEOHDWKWWSLWDODZXYLFFDGRFXPHQWV:RUOG%DQNSGI

 )RXFKDUG *DLOODUG *ROGPDQQ 2Q ,QWHUQDWLRQDO &RPPHUFLDO $UELWUDWLRQ .OXZHU /DZ ,QW¶O  
 6 6FKZHEHO ,QWHUQDWLRQDO $UELWUDWLRQ 7KUHH 6DOLHQW 3UREOHPV    3 6DQGHUV
³/¶DXWRQRPLHGHODFODXVHFRPSURPLVVRLUH´LQHommage à Frédéric Eisemann   &06YHUQO|Y
7KH&XUUHQW6WDWXVRIWKH'RFWULQHRI6HSDUDELOLW\Journal of International Arbitration,9RO1








YLHZWRVDIHJXDUGLQJWKHLQYHVWPHQWIURPDQ\GLVFULPLQDWRU\RUXQIDLUDQGLQHTXLWDEOHSUDFWLFHV

FRYHUGLVFUHWHSULQFLSOHVRIFRQGXFWDSSOLFDEOHWRWKH6WDWHKRVWLQJWKHIRUHLJQLQYHVWPHQWZLWKD

XQLYHUVDOLQWHUQDWLRQDORUJDQL]DWLRQDQGWKHKRVWERG\RI,&6,' ZDVWKDWWUHDWPHQWZDVPHDQWWR

WKH SUHYDLOLQJ YLHZ DPRQJ WKH 'HYHORSPHQW &RPPLWWHH RI WKH :RUOG %DQN DQ HVVHQWLDOO\

7UHDWPHQWRI)RUHLJQ'LUHFW,QYHVWPHQW DQGLQSDUWLFXODULWV3DUW,,,GHYRWHGWR³WUHDWPHQW´



GLVSXWHUHVROXWLRQPHFKDQLVPVKDGQRW\HWDULVHQDQGUHPDLQHGHQWLUHO\XQH[SORUHG

7UHDW\EDVHG TXHVWLRQV FRQFHUQLQJ WKH UHODWLRQ RI 0)1 FODXVHV WR LQWHUQDWLRQDO LQYHVWRU6WDWH

WRREWDLQUHSDUDWLRQLQFDVHRIDUELWUDU\UHYRFDWLRQRUQXOOLW\RIWKHFRQWUDFWE\WKHVWDWHSDUW\

RUVHYHUDELOLW\RIWKHDUELWUDOFODXVHDLPHGDWSURWHFWLQJLQDQ\VLWXDWLRQWKHULJKWRIWKHLQYHVWRU

 ,ELGDW3DUW,,, D 
 ,ELG
 ,ELGDW3DUW,,, E 
 ,ELGDW3DUW,,, D 
 ,ELGDW3DUW,,, E 







 ,ELGDW3DUW,,,







 7KH'LVVHQWLQJ2SLQLRQSRLQWVRXWWKDWWKHFRQFHSWRIIDLUDQGHTXLWDEOHWUHDWPHQW³LQFOXGHVSURSHUDQG
WLPHO\ DFFHVV WR GLVSXWH VHWWOHPHQW DV ZHOO DV REVHUYDQFH RI MXGLFLDO DQG DGPLQLVWUDWLYH GXH SURFHVV
5HODWHGO\ WKHUH LV QR GRXEW WKDW XQGHU FXVWRPDU\ LQWHUQDWLRQDO ODZ DV ZHOO DV PRGHUQ LQYHVWRU6WDWH
MXULVSUXGHQFH GHQLDO RI MXVWLFH LV FORVHO\ OLQNHG WR LI QRW D SDUW RI WKH IDLU DQG HTXLWDEOH WUHDWPHQW
UHTXLUHPHQW´ 'LVVHQWLQJ2SLQLRQRI&KDUOHV1%URZHUDWSDUD 7KH7ULEXQDODJUHHV<HWWKLVGRHV
QRWDOWHUWKHIDFWWKDWWKHVHFRQFHSWVDORQJZLWKDOORIWKHFDVHODZWRZKLFKWKH'LVVHQWLQJ2SLQLRQSRLQWV
LQ LWV IRRWQRWHV  FRQFHUQ 6WDWHV¶ REOLJDWLRQV LQ FDUU\LQJ RXW WKH GRPHVWLF DGPLQLVWUDWLRQ RI MXVWLFH
7KHUHLVQREDVLVIRUDVVHUWLQJWKDWWKHLQDELOLW\RIDFODLPDQWWRSURFHHGGLUHFWO\WRLQWHUQDWLRQDODUELWUDWLRQ
DJDLQVWD6WDWHFRQVWLWXWHVDGHQLDORIMXVWLFHRUWKDWWKHPRQWKVSURYLVRVRPHKRZSUHYHQWVFODLPDQWV
IURP REWDLQLQJ SURSHU DQG WLPHO\ DFFHVV WR GLVSXWH VHWWOHPHQW RU RWKHUZLVH YLRODWHV $UJHQWLQD¶V GXW\ WR
REVHUYHMXGLFLDODQGDGPLQLVWUDWLYHGXHSURFHVV



 ,ELGDW3DUW,,,



 ,QFOXGLQJ VDODULHV HDUQHG E\ IRUHLJQ SHUVRQQHO GHEW SD\PHQWV UHODWHG WR WKH LQYHVWPHQW OLTXLGDWLRQ
SURFHHGV RI WKH LQYHVWPHQW DQG DQ\ DPRXQWV SDLG WR WKH LQYHVWPHQW E\ UHDVRQ RI WKH +RVW 6WDWH¶V
H[SURSULDWLRQRIRURWKHULQWHUIHUHQFHZLWKWKHULJKWVRIWKHLQYHVWPHQW,ELGDW3DUW,,, D  H 



 :RUOG%DQN*XLGHOLQHVDERYHQRWH3DUW,,,





WKHSUHYHQWLRQDQGFRQWURORIFRUUXSWEXVLQHVVSUDFWLFHVDQGWKHSURPRWLRQRIDFFRXQWDELOLW\DQG

LQDXJXUDWHGE\WKHAAPL v Sri Lanka DZDUG  IDFLOLWDWLQJWKHGLUHFWDFFHVVRISULYDWHLQYHVWRUV



UHLQYHVWPHQWRISURFHHGVRIWKHLQYHVWPHQWZLWKLQWKHWHUULWRU\RIWKH+RVW6WDWHV DQGILQDOO\

IRUHLJQSHUVRQQHO WKHIUHHWUDQVIHURIUHYHQXHVHDUQHGE\RUUHODWHGWRWKHLQYHVWPHQWWKH

SURPSWLVVXDQFHRIQHFHVVDU\OLFHQVHVDQGSHUPLWV DXWKRUL]DWLRQVIRUWKHHPSOR\PHQWRINH\

WUHDWPHQWWKDWGRHVQRWGLVFULPLQDWHDPRQJIRUHLJQLQYHVWRUVRQWKHJURXQGVRIQDWLRQDOLW\WKH

DFFRUGHG WR QDWLRQDO LQYHVWRUV LQ VLPLODU FLUFXPVWDQFHV  IXOO SURWHFWLRQ DQG VHFXULW\ 

³WUHDWPHQW´LWFRYHUVLQSDUWLFXODUIDLUDQGHTXLWDEOHWUHDWPHQWWUHDWPHQWDVIDYRUDEOHDVWKDW

ZDVDWLPHZKHQWKHGLVWLQFWLRQEHWZHHQ³WUHDW\FODLPV´DQG³FRQWUDFWFODLPV´DV

FRPPXQLW\RI6WDWHVDWWKHWLPH

WKHUHIRUHORRNIRUFOXHVWRWKHPHDQLQJJHQHUDOO\DVFULEHGWRWKHWHUPE\WKHEURDGHULQWHUQDWLRQDO

RI ³WUHDWPHQW´ PDLQWDLQHG E\ *HUPDQ\ DQG $UJHQWLQD DV RI WKDW GDWH  7KH 7ULEXQDO PXVW

HYLGHQFH±IRUH[DPSOHIURPWKH7UHDW\¶VGUDIWLQJKLVWRU\±UHYHDOLQJWKHSDUWLFXODUXQGHUVWDQGLQJ

7KLV %,7 ZDV DGRSWHGLQ  8QIRUWXQDWHO\ QHLWKHU GLVSXWLQJ SDUW\ KDVVXEPLWWHGDQ\ GLUHFW

3DUW,,,RIWKH:RUOG%DQN*XLGHOLQHVLOOXVWUDWHVWKLVEDVLFDSSURDFK,QLWVGLVFXVVLRQRI

ZLWKWKHOHJDOUHJLPHRIWKHLQYHVWPHQWWREHUHVSHFWHGE\WKH+RVW6WDWHVLQFRQIRUPLW\ZLWKLWV



ZLWKLQWKH+RVW6WDWH¶VWHUULWRU\7KDWLVWKHWUHDWPHQWRILQYHVWPHQWVZDVSHUFHLYHGDVGHDOLQJ

³WUHDWPHQW´WRHQFRPSDVVWKH%,7¶VLQWHUQDWLRQDOGLVSXWHVHWWOHPHQWSURYLVLRQVRQHPXVWDSSO\

WHUP³WUHDWPHQW´EHDVFHUWDLQHGDVRIWKHWLPHZKHQ*HUPDQ\DQG$UJHQWLQDQHJRWLDWHGWKH%,7



,Q RUGHU WR VKHG OLJKW RQ ZKHWKHU WKH &RQWUDFWLQJ 6WDWH 3DUWLHV LQWHQGHG IRU WKH WHUP
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7KH 7ULEXQDO UHFRJQL]HV WKDW WKH :RUOG %DQN *XLGHOLQHV RI  ZHUH DQG DUH D ³VRIW

2QHVDOLHQWWH[WXDOIHDWXUHRIWKH*HUPDQ$UJHQWLQH%,7¶VWKUHH0)1SURYLVLRQVLVWKDW

d) Limiting effect of the words “in its territory” on the scope of the MFN
clauses






 7KH'LVVHQWLQJ2SLQLRQVXJJHVWVWKDWEHFDXVHWKHRYHUDOOGRFXPHQWWLWOHLV³:RUOG%DQN*XLGHOLQHV
RQWKH7UHDWPHQWRI)RUHLJQ'LUHFW,QYHVWPHQW´WKLVVRPHKRZLPSOLHVWKDWHDFKDQGHYHU\WRSLFGLVFXVVHG
ZLWKLQWKH*XLGHOLQHVFRQVWLWXWHVDW\SHRI³WUHDWPHQW´7KLVVXJJHVWLRQLVSX]]OLQJ$GRFXPHQW¶VWLWOH
FDQQRWIXQFWLRQDVPRUHWKDQDVXPPDU\RILWVJHQHUDOWRSLFOHWDORQHDQH[KDXVWLYHVWDWHPHQWRILWVHQWLUH
FRQWHQWV6KDNHVSHDUH¶VHamletIRUH[DPSOHFRQWDLQVPDQ\SDVVDJHVZKLFKGRQRWGLUHFWO\UHIHUWRWKH
ILFWLRQDOSHUVRQLQTXHVWLRQ


 ,QDPRVWFODVVLFDOZD\6HFWLRQ9RIWKH*XLGHOLQHVSURYLGHVIRUWKHSRVVLEOHUHVROXWLRQRILQYHVWPHQW
GLVSXWHV HLWKHU E\ UHFRXUVH WR QDWLRQDO FRXUWV RU WR ³WKH DJUHHG PHFKDQLVPV LQFOXGLQJ FRQFLOLDWLRQ DQG
ELQGLQJLQGHSHQGHQWDUELWUDWLRQ´WKHODWWHULQFOXGLQJ³DQ\DGKRFRULQVWLWXWLRQDODUELWUDWLRQDJUHHGXSRQLQ
ZULWLQJE\WKH6WDWHDQGWKHLQYHVWRURUEHWZHHQWKH6WDWHDQGWKHLQYHVWRU¶VKRPH6WDWHZKHUHWKHPDMRULW\
RIWKHDUELWUDWRUVDUHQRWVROHO\DSSRLQWHGE\RQHSDUW\WRWKHGLVSXWH´



FRQFOXVLRQ7KH7ULEXQDOQRZFRQWLQXHVWRH[DPLQHHDFKLQWXUQ

GLUHFWLRQ  :KHQ FRQVLGHUHG LQ WKH DJJUHJDWH WKHVH WH[WXDO FOXHV GR OHDG WR D GHILQLWLYH

³WUHDWPHQW´  7KH 7UHDW\ KRZHYHU SURYLGHV VHYHUDO RWKHU WH[WXDO FOXHV DOO SRLQWLQJ LQ WKH VDPH

7UHDW\¶V 0)1 FODXVHV RQ WKH EDVLV RI DQ LVRODWHG H[DPLQDWLRQ RI WKH TXLWH JHQHUDO ZRUG

ZRXOG LQGHHG KHVLWDWH WR PDNH D GHILQLWLYH SURQRXQFHPHQW DV WR WKH LQWHQGHG VFRSH RI WKH






 7KHVROHH[FHSWLRQLVWKH0)1FODXVHLQWKH%HOJLXP/X[HPERXUJ6RYLHW%,7GLVFXVVHGLQVladimir
Berschader and Moise Bershcader v. The Russian Federation&DVH1R$UELWUDWLRQ,QVWLWXWHRI
WKH 6WRFNKROP &KDPEHU RI &RPPHUFH $ZDUG  $SULO   >KHUHLQDIWHU ³Berschader´@ 7RGG :HLOHU
GLVVHQWLQJ  7KDW %,7 VWDWHV UDWKHU JHQHULFDOO\ WKDW ³WKH PRVW IDYRXUHG QDWLRQ FODXVH VKDOO EH DSSOLHG WR
LQYHVWRUVRIWKHRWKHU&RQWUDFWLQJ3DUW\LQDOOPDWWHUVFRYHUHGE\WKHSUHVHQW7UHDW\´ZLWKRXWERWKHULQJWR
GHILQHWKHFRQWHQWRI³WKHPRVWIDYRXUHGQDWLRQFODXVH´VRUHIHUHQFHG+RZHYHUJLYHQWKDWWKHZRUGV³LQ
LWVWHUULWRU\´KDYHEHHQFRQVLVWHQWO\LQFOXGHGLQQHDUO\DOORWKHU%,7V¶0)1FODXVHVLWVHHPVDWOHDVWOLNHO\
WKDWWKH%HOJR/X[6RYLHW%,7¶VUHIHUHQFHWR³WKH0)1FODXVH´DOVRLPSOLFLWO\LQFRUSRUDWHVWKLVSKUDVH


 7KH (QJOLVK WUDQVODWLRQ RI $UWLFOH    DV SUHSDUHG E\ WKH GLVSXWLQJ SDUWLHV IDLWKIXOO\ FRQYH\V WKH
WHUULWRULDOOLPLWDWLRQRI WKHRULJLQDOODQJXDJHVWUDQVODWLQJWKH*HUPDQ ³JHQLHHQ«LP +RKHLWVJHELHWGHU
DQGHUHQ 9HUWUDJVSDUWHL 0HLVWEHJQVWLJXQJ´  DQG 6SDQLVK ³JR]RUiQ HQ HO WHUULWRULR GH OD RWUD 3DUWH
&RQWUDWDQWH GHO WUDWR GH OD QDFLyQ PiV IDYRUHFLGD´  DV ³VKDOO HQMR\ PRVWIDYRUHGQDWLRQ WUHDWPHQW LQ WKH
WHUULWRU\RIWKHRWKHU&RQWUDFWLQJ3DUW\´,Q$UWLFOHV  DQG  KRZHYHUWKHGLVSXWLQJSDUWLHV¶(QJOLVK
WUDQVODWLRQPLVFRQVWUXHVWKHTXDOLILHU³LQLWVWHUULWRU\´E\DWWDFKLQJLWWRWKHZRUG³LQYHVWPHQWV´UDWKHUWKDQ
WRWKHZRUG³WUHDWPHQW´7KHPLVWDNHLVSHUKDSVXQGHUVWDQGDEOHDVWKHWUDQVODWLRQZDVSUHSDUHGSULPDULO\
IURP WKH *HUPDQ RULJLQDO ZKLFK ± EHFDXVH RI WKH KLJKO\ FRPSOH[ VHQWHQFH VWUXFWXUH RI WKH *HUPDQ
ODQJXDJH ± DUJXDEO\ UHQGHUV WKH LQWHQGHG UHIHUHQFH SRLQW RI WKH SKUDVH ³LQ LWV WHUULWRU\´ XQFHUWDLQ  %\
FRQWUDVW $UWLFOHV    DQG    RI WKH 6SDQLVK WH[W ERWK FOHDUO\ DWWDFK WKH SKUDVH ³LQ LWV WHUULWRU\´ WR WKH
ZRUG³WUHDWPHQW´6LQFHWKHILQDOVHQWHQFHRIWKH%,7VWDWHVWKDWERWKWKH6SDQLVKDQG*HUPDQYHUVLRQVRI
WKHWH[WDUHHTXDOO\³ELQGLQJ´RU³DXWKHQWLF´WKLVPLQRULQFRQVLVWHQF\LVHDVLO\UHVROYHGE\$UWLFOH  RI
WKDW9LHQQD&RQYHQWLRQDFFRUGLQJWRZKLFKWKHWHUPVRIDWUHDW\DUHSUHVXPHGWRKDYHWKHVDPHPHDQLQJ
LQHDFKDXWKHQWLFWH[W,QFDVHRIGLIIHUHQFH$UWLFOH  GLUHFWVWKDWWKHPHDQLQJZKLFK³EHVWUHFRQFLOHV
WKHWH[WVKDYLQJUHJDUGWRWKHREMHFWDQGSXUSRVHRIWKHWUHDW\VKDOOEHDGRSWHG´$SSO\LQJWKHVHUXOHVWR
WKHSUHVHQWGLVFUHSDQF\VLQFHWKH6SDQLVKWH[WLVFOHDUDVWRWKHSURSHUSODFHPHQWRIWKHTXDOLILHU³LQLWV
WHUULWRU\´ZKLOHWKH*HUPDQWH[WOHDYHVWKHTXHVWLRQRSHQWKHLQWHUSUHWDWLRQJLYHQE\WKH6SDQLVKWH[WPXVW
EHSUHIHUUHG

VWULNLQJ7KLVLVSDUWLFXODUO\VRZKHQRQHFRQVLGHUVKRZWKHZRUGV³LQLWVWHUULWRU\´PD\RSHUDWH

LQWHUQDWLRQDO DUELWUDWLRQ DULVLQJ RXW RI WKDW WUHDWPHQW  :KLOH WKLV HYLGHQFH UXQV FRXQWHU WR WKH



KDVEHHQDEOHWRH[DPLQHKDVFRQWDLQHGDWHUULWRULDOUHIHUHQFH7KHXELTXLW\RIWKHSKUDVHLV

%,7WRUHIHUWRWKH+RVW6WDWH¶VGLUHFWWUHDWPHQWRIWKHLQYHVWPHQWDQGQRWWRWKHFRQGXFWRIDQ\

&ODLPDQW¶VSRVLWLRQLWLVQRWRIDVXIILFLHQWZHLJKWWREHRXWFRPHGHWHUPLQDWLYH7KH7ULEXQDO

0)1FODXVHDGGUHVVHGLQHDFKRIWKHSXEOLFO\DYDLODEOHLQYHVWRU6WDWHDZDUGVWKDWWKH7ULEXQDO

WHUP³WUHDWPHQW´ZDVOLNHO\PHDQWE\WKHWZR6WDWH3DUWLHVDWWKHWLPHRIWKHFRQFOXVLRQRIWKH

7KH WHUULWRULDO OLPLWDWLRQ XSRQ WKH *HUPDQ$UJHQWLQH %,7¶V 0)1 IRUPXODWLRQV DSSHDUV

TXLWH VWDQGDUG ZLWKLQ WKH LQYHVWPHQW WUHDW\ XQLYHUVH  ,QGHHG ZLWK RQO\ RQH H[FHSWLRQ HYHU\




RXWVLGHRIWKHLURZQWHUULWRULHV

FRQIOLFW,QGHHGQRWKLQJLQWKH7UHDW\REOLJDWHVWKH6WDWH3DUWLHVWRDFWLQDQ\SDUWLFXODUPDQQHU

FRQFHUQLQJ IXOO OHJDO SURWHFWLRQ DQG VHFXULW\ H[SURSULDWLRQ DQGORVVHV LQFDVHVRI ZDU RURWKHU

DUELWUDU\ RU GLVFULPLQDWRU\ PHDVXUHV $UWLFOH  GRHV OLNHZLVH IRU WKH 6WDWHV¶ REOLJDWLRQV

$UWLFOHWHUULWRULDOO\OLPLWVWKH6WDWHV¶REOLJDWLRQVLQUHVSHFWRIIDLUDQGHTXLWDEOHWUHDWPHQWDQG

WKURXJKRXWWKH*HUPDQ$UJHQWLQH%,7$UWLFOH  GHILQHVTXDOLI\LQJLQYHVWPHQWVWHUULWRULDOO\

JXDUDQWHHV DUH WHUULWRULDOO\ OLPLWHG 1RWDEO\ WKH FRQFHSW RI WHUULWRULDO DSSOLFDWLRQ LV H[SOLFLW

DOOWKUHHJXDUDQWHH0)1WUHDWPHQWE\WKH+RVW6WDWHVLQLWVWHUULWRU\ ,QRWKHUZRUGVWKH0)1
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*XLGHOLQHV7KLVOHDGVWKH7ULEXQDOWRREVHUYHWKDWWKHUHLVDWWKHOHDVWVRPHHYLGHQFHWKDWWKH

SUHYDLOLQJ DPRQJ WKH LQWHUQDWLRQDO FRPPXQLW\ RI VWDWHV DW WKDW WLPH DV UHIOHFWHG LQ WKH

GLVWLQFWLYH GHILQLWLRQ RI WUHDWPHQW LQ WKH HDUO\ V WKDW GHSDUWHG IURP WKH EDVLF FRQFHSW

SDUW\ KDV DGGXFHG DQ\ HYLGHQFH WR VXJJHVW WKDW HLWKHU $UJHQWLQD RU *HUPDQ\ PDLQWDLQHG D

WKH SHULRG FRQWHPSRUDQHRXV WR WKH DGRSWLRQ RI WKH *HUPDQ$UJHQWLQH %,7  1HLWKHU GLVSXWLQJ

QHYHUWKHOHVVSURYLGHDQLQGLFDWLRQRIWKHSUHYDLOLQJYLHZDPRQJWKHFRPPXQLW\RIVWDWHVGXULQJ

WKH ZRUG ³WUHDWPHQW´ DV XVHG LQ WKH *HUPDQ$UJHQWLQH %,7¶V 0)1 FODXVHV  7KH *XLGHOLQHV

ODZ´LQVWUXPHQWE\QDWXUHDQGWKDWWKH\GRQRWSXUSRUWWRVKHGDQ\GLUHFWOLJKWRQWKHPHDQLQJRI



WKHWLPHDVVHSDUDWHLVVXHV 



VHFWLRQ  WKXV VXJJHVWLQJ WKDW ³WUHDWPHQW´ DQG LQWHUQDWLRQDO GLVSXWH VHWWOHPHQW ZHUH YLHZHG DW

LQWHUQDWLRQDO VHWWOHPHQW RI LQYHVWRU6WDWH GLVSXWHV RQO\ RQFH DQG LQ DQ HQWLUHO\ VHSDUDWH

GLVWLQJXLVKHG IURP GRPHVWLF  VHWWOHPHQW RI GLVSXWHV  ,Q IDFW WKH *XLGHOLQHV UHIHUHQFH WKH
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WUHDWLHV WKH *HUPDQ$UJHQWLQH %,7¶V VSHFLILF 0)1 FODXVHV QHYHUWKHOHVV GR QRW UHDFK

7KLV REVHUYDWLRQ LV RI FULWLFDO LPSRUWDQFH  ,W LV QRWHZRUWK\ WKDW WKH UHVROXWLRQ RI DQ

SDUWLFXODUIRUPV RI LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ XQGHU SDUWLFXODUFRQGLWLRQV QHFHVVDULO\ WDNHV

WKHLQYHVWRUVRIWKHRWKHUFRQWUDFWLQJ6WDWHSDUW\WRWKH%,7WKLVFRXOGJLYHULVHWRDYLRODWLRQRI

LQWHUQDWLRQDO DUELWUDWLRQ SURFHHGLQJV ZLWKRXW GLVFRXQWLQJ WKH H[SOLFLW WHUULWRULDO OLPLWDWLRQ XSRQ

XQGHUVWRRG E\ WKH LQWHUQDWLRQDO FRPPXQLW\ RI VWDWHV LQ  DV HQFRPSDVVLQJ QRW RQO\

0RUHLPSRUWDQWO\WREDVHDFRQFOXVLRQVROHO\XSRQWKHDUJXDEO\RSHQWH[WXUHGQDWXUHRI








 ,QGHHGPDQ\LQWHUQDWLRQDOWUHDWLHVDUHFRQFOXGHGLQORFDWLRQVO\LQJRXWVLGHRIWKHWHUULWRU\RIERWKRI
WKH FRQWUDFWLQJ VWDWH SDUWLHV  7KH\ DUH QRW IRU WKLV UHDVRQ DQ\ OHVV ELQGLQJ QRU LV WKHLU WHUULWRULDO
DSSOLFDWLRQDOWHUHGE\WKHSODFHRIWKHLUFRQFOXVLRQ


 $UWLFOH  VWDWHV  ³WKH FRQGXFW RI DQ\ 6WDWH RUJDQ VKDOO EH FRQVLGHUHG DQ DFW RI WKDW 6WDWH XQGHU
LQWHUQDWLRQDO ODZ ZKHWKHU WKH RUJDQ H[HUFLVHV OHJLVODWLYH H[HFXWLYH MXGLFLDO RU DQ\ RWKHU IXQFWLRQV« ´
HPSKDVLVDGGHG 





UHODWLRQ WR WKH OLPLWLQJ SKUDVH ³LQ LWV WHUULWRU\´ DV WKRVH ZRUGV ZRXOG HVVHQWLDOO\ EH

WUHDW\ LQ WKHLU FRQWH[W´  7R GR VR ZRXOG DOVR ULVN YLRODWLQJ WKH SULQFLSOH RI HIIHFWLYHQHVV LQ

LQWHUSUHWHG³LQJRRGIDLWKLQDFFRUGDQFHZLWKWKHRUGLQDU\PHDQLQJWREHJLYHQWRWKHWHUPVRIWKH

WHUULWRU\´ ZRXOG EH WR UXQ DIRXO RI WKH 9LHQQD &RQYHQWLRQ¶V UHTXLUHPHQW WKDW D WUHDW\ EH


 7KHSUHVHQW&ODLPDQWKDVQRWDOOHJHGWKDWLWZRXOGUHFHLYHOHVVIDYRUDEOHWUHDWPHQWWKDQRWKHUIRUHLJQ
LQYHVWRUVZLWKLQWKH$UJHQWLQHFRXUWV

WKH ZRUG ³WUHDWPHQW´ ZLWKRXW JLYLQJ GXH DFFRXQW WR WKH OLPLWLQJ HIIHFW RI WKH ZRUGV ³LQ LWV




OLPLWDWLRQVRDWYDULDQFHZLWKWKDWDLP

FODXVHV  ,I VXFK ZHUH WKHLU LQWHQW LW ZRXOG VHHP VWUDQJH WKDW WKH\ VKRXOG LPSRVH D WHUULWRULDO

LPSOLFLWO\ LQWHQGHG WR LQFOXGH LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ ZLWKLQ WKH SXUYLHZ RI WKH 0)1

WKH DEVHQFH RI DQ\ VXSSRUWLQJ HYLGHQFH ± WKDW WKH &RQWUDFWLQJ 3DUWLHV WR WKH SUHVHQW 7UHDW\

 8QGHU D 6WDWH UHVSRQVLELOLW\ DQDO\VLV WKHUH LV QR GRXEW WKDW D QXPEHU RI SULQFLSOHV RI WUHDWPHQW ±
LQFOXGLQJLQSDUWLFXODUWKHQRQGLVFULPLQDWLRQDQGIDLUDQGHTXLWDEOHWUHDWPHQWSULQFLSOHV±ELQG+RVW6WDWHV
QRWRQO\GXULQJWKHSHULRGRIWKHFDUU\LQJRXWRIWKHLQYHVWPHQWEXWDOVRDIWHULWLIDQGZKHQWKHRFFDVLRQ
IRUGLVSXWHUHVROXWLRQDULVHV7KLVPXFKLVFHUWDLQDWOHDVWLQVRIDUDVWKHDGMXGLFDWLYHERGLHVHQJDJHGLQ
WKLVGLVSXWHUHVROXWLRQDUHDFWLQJDWWKHQDWLRQDOOHYHO,QRWKHUZRUGVD6WDWHPXVWEHKHOGUHVSRQVLEOHIRU
DQ\ EUHDFK RI WKH UXOHV RI WUHDWPHQW ELQGLQJ XSRQ LW ZKLFK KDV EHHQ FRPPLWWHG E\ DQ\ RI LWV RUJDQV
LQFOXGLQJLWVQDWLRQDOFRXUWVZKHQDFWLQJDWWKH³SURFHGXUDO´VWDJH,INQRZLQJRIWKHLQYHVWRU¶VFODLPD
QDWLRQDOFRXUWLJQRUHVRQHRIWKHUXOHVRIWUHDWPHQWELQGLQJXSRQWKH+RVW6WDWHLWZLOOFUHDWHDVLWXDWLRQ
JLYLQJULVHWRWKHLQWHUQDWLRQDOUHVSRQVLELOLW\RIWKDW6WDWHWRZDUGWKHRWKHU6WDWHSDUW\WRWKH%,7:LWKLQ
WKH IUDPHZRUN RI D WUHDW\ FODLP XQGHU D %,7 WKLV LPSOLHV WKDW WKH +RVW 6WDWH DOVR EHFRPHV GLUHFWO\
LQWHUQDWLRQDOO\UHVSRQVLEOHWRZDUGWKHIRUHLJQLQYHVWRUKDYLQJWKHQDWLRQDOLW\RIWKHRWKHU6WDWH




 7KHAmbatielosGLVSXWHSURYLGHVDFODVVLFH[DPSOHRIDFDVHIDOOLQJVTXDUHO\ZLWKLQWKHERXQGVRIWKH
WUDGLWLRQDOWHUULWRULDOOLPLWDWLRQRQWKHRSHUDWLRQRI0)1FODXVHV,QAmbatielos*UHHFHLQYRNHGDQ0)1
FODXVHLQRUGHUWRREWDLQIRULWVQDWLRQDODW\SHRIWUHDWPHQW LQWKHGRPHVWLFFRXUWVRIWKH+RVW6WDWH WKH
8. ZKLFKWKH8.KDGDFFRUGHGE\WUHDW\WRWKHQDWLRQDOVRIFHUWDLQWKLUGVWDWHVDQGZKLFK*UHHFHDOOHJHG
WREHPRUHIDYRUDEOHWKDQWKHWUHDWPHQWDFFRUGHGWR*UHHNQDWLRQDOVZLWKLQWKH8.¶VGRPHVWLFFRXUWV


 'HVSLWH LWV SURIHVVHG DIILQLW\ IRU WKH 5RPDQ ODZ PD[LP expressio unius est exclusio alterius WKH
'LVVHQWLQJ 2SLQLRQ RYHUORRNV WKLV SUREOHP ZLWK WKH &ODLPDQW¶V SURSRVHG LQWHUSUHWDWLRQ RI WKH 0)1
FODXVHV



PDWWHU  ,W LV GLIILFXOW WR VHH KRZ DQ 0)1 FODXVH FRQWDLQLQJ WKLV SKUDVH FRXOG EH DSSOLHG WR

7ULEXQDO¶V DERYH ILQGLQJV WKDW DQ XQERXQGHG UHIHUHQFH WR WKH ZRUG ³WUHDWPHQW´ ZDV JHQHUDOO\

WKHVFRSHRIWKHFODXVH7KLVSUDJPDWLFLQFRQJUXLW\SUHYHQWVWKH7ULEXQDOIURPSUHVXPLQJ±LQ

6WDWH¶V FRQVHQW WKHUHWR DUH ERWK LOOILWWHG WR WKH FOHDU DQG RUGLQDU\ PHDQLQJ RI WKH ZRUGV
³WUHDWPHQWLQLWVWHUULWRU\´DVIRXQGLQPDQ\%,7¶V0)1FODXVHVLQFOXGLQJWKRVHLQWKHSUHVHQW

H[FHSWLRQ WDNHV SODFH RXWVLGH WKH WHUULWRU\ RI WKH +RVW 6WDWH DQG ZKLFK SHU GHILQLWLRQ SURFHHGV

LQGHSHQGHQWO\RIDQ\VWDWHFRQWURO7KLVOHDGVWRDQLPSRUWDQWUHVXOW$VVXPLQJFRQWUDU\WRWKH

,QVKRUWLWVHHPVWKDWWKHYHU\FRQFHSWRIH[WUDWHUULWRULDOGLVSXWHUHVROXWLRQDQGD+RVW



7KH VDPH FDQQRW EH VDLG KRZHYHU RI LQWHUQDWLRQDO DUELWUDWLRQ ZKLFK DOPRVW ZLWKRXW






LQWHUQDWLRQDO WUHDW\ FRPPLWPHQWV DQ\ZKHUH LQ WKH ZRUOG WKH\ QHHG QRW GR VR ZLWKLQ WKHLU RZQ

IRUWKHFRQGXFWRILWVLQWHUQDORUJDQVLQFOXGLQJMXGLFLDORQHVDVUHIOHFWHGLQ$UWLFOHRIWKH,/&¶V
WHUULWRULHV 

IDOO ZLWKLQ WKH VFRSH RI WKH 0)1 REOLJDWLRQ  6WDWHV DUH DW OLEHUW\ WR JLYH WKHLU FRQVHQW WR

'UDIW$UWLFOHVRQ6WDWH5HVSRQVLELOLW\ 

SODFHZLWKLQWKH+RVW6WDWH¶VWHUULWRU\VXFKWKDWWKH+RVW6WDWH¶VFRQVHQWWRVXFKDUELWUDWLRQZRXOG

WKH0)1FODXVH 7KLVSRVLWLRQLQGHHGDFFRUGVZLWKJHQHUDOLQWHUQDWLRQDOODZSULQFLSOHVRQWKH

LQWHUQDWLRQDOUHVSRQVLELOLW\RI6WDWHV $VLVZHOONQRZQDVWDWHLVLQWHUQDWLRQDOO\UHVSRQVLEOH





1RU FDQ LW EH VDLG WKDW D +RVW 6WDWH¶V FRQVHQW WR JUDQW IRUHLJQ LQYHVWRUV DFFHVV WR

WUHDWPHQWSURYLGHGWRWKLUG6WDWHLQYHVWRUV 

UHVROXWLRQ ³LQ LWV WHUULWRU\´  WKDW LV QR OHVV IDYRUDEOH WKDQ WKH GRPHVWLF GLVSXWH UHVROXWLRQ

FRYHUHG LQYHVWRU ZLWK ³WUHDWPHQW´ LQ UHVSHFW RI GRPHVWLF GLVSXWH UHVROXWLRQ DND GLVSXWH

6WDWHPRUHIDYRUDEOHULJKWVLQUHODWLRQWRGRPHVWLFGLVSXWHUHVROXWLRQWKDQWKHULJKWVDFFRUGHGWR

WDNHVSODFHZLWKLQLWVWHUULWRU\7KXVLID+RVW6WDWHZHUHWRDFFRUGWRWKHLQYHVWRUVRIVRPHWKLUG

LQYHVWRU6WDWHGLVSXWHZLWKLQWKHGRPHVWLFFRXUWVRID+RVW6WDWHZRXOGFRQVWLWXWHDQDFWLYLW\WKDW



WKHWHUULWRU\RIWKH+RVW6WDWHGRHVQRWIDOOZLWKLQWKHVFRSHRIWKHFODXVH 

LQWHUQDWLRQDODUELWUDWLRQKHUH7KH+RVW6WDWH¶VREOLJDWLRQH[WHQGVQRIXUWKHUWKDQSURYLGLQJWKH

³VXEVWDQWLYH´ SURWHFWLRQV EXW DOVR WKH LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ SURYLVLRQV RI LQYHVWPHQW

RQO\WRWUHDWPHQWLQWKHWHUULWRU\RIWKH+RVW6WDWHWKHORJLFDOFRUROODU\LVWKDWWUHDWPHQWRXWVLGH




WR OLPLW DQ 0)1 FODXVH¶V XVH RI WKH JHQHUDO ZRUG ³WUHDWPHQW´  :KHUH DQ 0)1 FODXVH DSSOLHV
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FRPSOHPHQWDU\ DQG QRW GLIIHUHQWLDO  7KH 0)1 JXDUDQWHHV RIIHUHG WR WKH WZR FDWHJRULHV PLJKW
HYHQ EH FRH[WHQVLYH IRU LW LV GLIILFXOW WR LPDJLQH D W\SH RI 0)1 WUHDWPHQW HQMR\HG E\ DQ
LQYHVWPHQWWKDWFRXOGQRWFRUUHVSRQGLQJO\EHFODLPHGE\DTXDOLI\LQJLQYHVWRULQFRQQHFWLRQZLWK
WKDWLQYHVWPHQW 

PRUH FRQVWLWXWHV WUHDWPHQW LQ WKH WHUULWRU\ RI $UJHQWLQD WKDQ GRHV WKH %,7¶V SUHDPEOH LWV

GHILQLWLRQRILQYHVWPHQW $UWLFOH RUIRUWKDWPDWWHULWVSURYLVLRQVRQUDWLILFDWLRQDQGHQWU\LQWR

IRUFH $UWLFOH    7KH SUHVHQW 7ULEXQDO WKHUHIRUH KROGV WKDW WKH 7UHDW\¶V FOHDUO\ H[SUHVVHG

WHUULWRULDO OLPLWDWLRQ XSRQ WKH VFRSH RI LWV 0)1 FODXVHV HVWDEOLVKHV WKDW WKH &RQWUDFWLQJ 6WDWH

7XUQLQJWRWKHQH[WWH[WXDOTXHU\LWKDVDOUHDG\EHHQQRWHGWKDWWKH7UHDW\FRQWDLQVPRUH

PRYHDEOH DQG LPPRYHDEOH SURSHUW\ DQG DQ\ RWKHU SURSHUW\ ULJKWV VXFK DV
PRUWJDJHVDQGOLHQV
FODLPVWRPRQH\ZKLFKKDVEHHQXVHGWRFUHDWHDQHFRQRPLFYDOXHRUFODLPVWR
DQ\SHUIRUPDQFHKDLOLQJDQHFRQRPLFYDOXH



³:KHWKHU0)1WUHDWPHQWLV VWDWHGLQWKHUHOHYDQW%,7WRUHODWHWRLQYHVWRUVUDWKHUWKDQ
LQYHVWPHQWVLVLQSULQFLSOHRIQRPRPHQW,QYHVWRUVZLOOQRWFODLPDFFHVVWRLQWHUQDWLRQDO
DUELWUDWLRQE\ZD\RI0)1WUHDWPHQWLQWKHDEVWUDFW7KH\ZLOODVVHUWDEUHDFKDQGKDUP
LQFRQQHFWLRQZLWKDTXDOLI\LQJLQYHVWPHQWXQGHUWKHUHOHYDQW%,7´

 7KHRenta4WULEXQDODUWLFXODWHGLWZHOO

Renta4DERYHQRWHDWSDUD






 3DUDJUDSK  RI WKH 3URWRFRO UHSURGXFHG LQ SDUD  DERYH LV FDUHIXO WR HPSKDVL]H WKDW LWV EURDG
GHILQLWLRQRI³DFWLYLW\´LVLOOXVWUDWLYHDQGQRWH[FOXVLYH



EXVLQHVV FRQFHVVLRQV XQGHU SXEOLF ODZ LQFOXGLQJ FRQFHVVLRQV WR VHDUFK IRU RU
H[SORLWQDWXUDOUHVRXUFHV´



H

G LQWHOOHFWXDO SURSHUW\ ULJKWV LQ SDUWLFXODU FRS\ULJKWV SDWHQWV XWLOLW\ SDWHQW
PRGHOVLQGXVWULDOGHVLJQVRUPRGHOVWUDGHRUVHUYLFHPDUNVWUDGHQDPHVWUDGH
RUEXVLQHVVVHFUHWVWHFKQLFDOSURFHVVHVNQRZKRZRUJRRGZLOO

F

E VKDUHVRUVWRFNLQDFRPSDQ\RUDQ\RWKHUIRUPRISDUWLFLSDWLRQLQDFRPSDQ\

D

³7KHWHUPµLQYHVWPHQW¶VKDOOLQFOXGHDQ\NLQGRILQYHVWPHQWLQDFFRUGDQFHZLWKWKHODZV
RIWKH&RQWUDFWLQJ3DUW\LQZKRVHWHUULWRU\WKHLQYHVWPHQWLVPDGHLQDFFRUGDQFHZLWKWKLV
7UHDW\LQSDUWLFXODUEXWQRWOLPLWHGWR

 $UWLFOH  RIWKH7UHDW\SURYLGHV


 ([DPSOHVPLJKWLQFOXGHULJKWVWRKHDOWKFDUHHGXFDWLRQSHQVLRQVFKHPHVRUHYHQWKHULJKWWRYRWHLQ
SROLWLFDOHOHFWLRQV





RQO\LQUHVSHFWRIWKHSDUWLFXODULQYHVWPHQWSURWHFWLRQVHQXPHUDWHGLQVXESDUDJUDSKV    ,Q

RZQFLWL]HQV 1RVXFKOLPLWDWLRQZDVQHFHVVDU\LQ$UWLFOH  VLQFHWKDW0)1FODXVHDSSOLHV

QRQLQYHVWPHQWUHODWHGSHUVRQDOULJKWVDQGSULYLOHJHVWKDWPD\EHDIIRUGHGE\WKH+RVW6WDWHWRLWV

WKHLU³DFWLYLWLHVLQFRQQHFWLRQZLWKLQYHVWPHQWV´VRWKDWWKH\PD\QRWOD\FODLPWRWKHP\ULDGRI

WKDWRIQDWLRQDOWUHDWPHQW,QYHVWRUVDUHJUDQWHG0)1DQGQDWLRQDOWUHDWPHQWRQO\LQUHVSHFWRI

LQ$UWLFOHEHFRPHVHYLGHQWZKHQRQHUHFDOOVWKHVHFRQGPDMRUJXDUDQWHHSURYLGHGE\$UWLFOH


 )RUWKHVDPHUHDVRQWKH7ULEXQDOFDQQRWDFFHSWWKHHochtiefPDMRULW\¶VUHFHQWFKDUDFWHUL]DWLRQRI
$UJHQWLQD¶VGHFLVLRQWRLQYRNHWKH7UHDW\¶VPRQWKVSURYLVRDVDQDFWWDNLQJSODFHZLWKLQWKHWHUULWRU\RI
$UJHQWLQD 6HHHochtief±0DMRULW\2SLQLRQDERYHQRWHSDUDV ,IVRYHUHLJQVWDWHVDUHIUHH
WRFRQFOXGHLQWHUQDWLRQDOWUHDW\SURYLVLRQVDPRQJVWWKHPVHOYHVWKHQVXUHO\WKH\DUHHQWLWOHGWRUHO\XSRQ
WKRVHWUHDW\SURYLVLRQVZLWKRXWWKLVUHOLDQFHLWVHOIFRQVWLWXWLQJDWUHDW\YLRODWLQJRUWUHDW\DOWHULQJW\SHRI
³WUHDWPHQW´RIWKLUGSDUW\EHQHILFLDULHV7KHHochtiefWULEXQDOSRVLWHGDQDOWHUQDWLYHJURXQGIRUILQGLQJWKDW
WKH*HUPDQ$UJHQWLQH%,7¶VWHUULWRULDOOLPLWDWLRQZDVVDWLVILHG±QDPHO\EHFDXVHWKHFRQVHTXHQFHVRU
HIIHFWVRIWKHGRPHVWLFFRXUWVSURYLVRZRXOGEHIHOWE\WKHFODLPDQWZLWKLQ$UJHQWLQD7KLVDUJXPHQW
WKRXJKPRUHVXEWOHLVHTXDOO\PLVSODFHG2QHFDQFRQFHLYHRIP\ULDGLQWHUQDWLRQDODJUHHPHQWVZKRVH
SURYLVLRQVPD\LPSDFWXSRQLQYHVWRUVRSHUDWLQJZLWKLQWKHWHUULWRULDOERXQGDULHVRI$UJHQWLQD([DPSOHV
LQFOXGHWUHDWLHVDGGUHVVLQJFOLPDWHFKDQJHLQWHOOHFWXDOSURSHUW\ULJKWVILQDQFLDOUHJXODWLRQFRPSHWLWLRQ
SROLF\KXPDQULJKWVSHDFHDQGVHFXULW\DQGFRXQWOHVVRWKHUWRSLFV$UJHQWLQD¶VQHJRWLDWLRQRIDQG
DGKHUHQFHWRVXFKWUHDWLHVZRXOGQRWDXWRPDWLFDOO\FRQVWLWXWHGLUHFW³WUHDWPHQW´RIIRUHLJQLQYHVWRUVE\
$UJHQWLQDZLWKLQLWVWHUULWRU\PHUHO\EHFDXVHWKH\JHQHUDWHVRPHHIIHFWVZKLFKDUHIHOWZLWKLQ$UJHQWLQD


 7KHMaffeziniWULEXQDODSSHDUVWRKDYHHUUHGLQWKLVUHVSHFWZKHQLWFLWHG6SDLQ¶VSUDFWLFHRISXUVXLQJ
GLUHFW DFFHVV WR LQWHUQDWLRQDO DUELWUDWLRQ IRU 6SDQLVK LQYHVWRUV DEURDG DV HYLGHQFH RI LWV LQWHQW WR DOORZ
GLUHFWDFFHVVWRLQWHUQDWLRQDODUELWUDWLRQIRUIRUHLJQLQYHVWRUVLQ6SDLQ LQFLUFXPYHQWLRQRIWKHEDVLF%,7¶V
FOHDUPRQWKGRPHVWLFUHPHGLHVUHTXLUHPHQW :KDWHYHUPD\KDYHEHHQ6SDLQ¶VSUDFWLFHVLQVROLFLWLQJ
SURWHFWLRQVIRULWVRZQLQYHVWRUVDEURDGWKRVHZHUHDFWLYLWLHVZKLFKRFFXUUHGRXWVLGHWKHWHUULWRU\RI6SDLQ
DQGWKXVFRXOGQRWSRVVLEO\UXQDIRXORIHLWKHUWKH0)1VWDQGDUGRUWKHQDWLRQDOWUHDWPHQWVWDQGDUG,QWKH
%,7 WKDW ZDV XQGHU FRQVLGHUDWLRQ LQ Maffezini ERWK RI WKRVH VWDQGDUGV FRQWDLQHG WKH XVXDO OLPLWLQJ
WHUULWRULDOSKUDVH6HHMaffezini DERYHQRWHDWSDUDVDQG



LQFRQQHFWLRQZLWK³LQYHVWPHQWV´DVRSSRVHGWR³LQYHVWRUV´7KH7ULEXQDOILQGVQRVXSSRUWLQWKH

&RQWUDFWLQJ6WDWH3DUWLHVLQWHQGHGIRUWKHZRUGWUHDWPHQWWRPHDQVRPHWKLQJGLIIHUHQWZKHQXVHG

WKHLU DFWLYLWLHV LQ FRQQHFWLRQ ZLWK LQYHVWPHQWV´  7KLV UDLVHV WKH TXHVWLRQ DV WR ZKHWKHU WKH

ZKLOH $UWLFOHV    DQG    JXDUDQWHH 0)1 WUHDWPHQW WR TXDOLI\LQJ LQYHVWRUV ³ZLWK UHVSHFW WR

WKDQ RQH 0)1 SURYLVLRQ  $UWLFOH    JXDUDQWHHV 0)1 WUHDWPHQW WR TXDOLI\LQJ LQYHVWPHQWV



e) Significance of distinction between treatment of investments and
treatment of investors “with respect to their activities in connection with
investments”

UHVROXWLRQSURYLVLRQVWRIDOOZLWKLQWKHVFRSHRIWKRVHFODXVHV

0RUHRYHUWKHH[SODQDWLRQIRUWKH7UHDW\¶VGLVWLQFWLRQEHWZHHQLQYHVWPHQWVDQGLQYHVWRUV

7UHDW\¶V JUDQW RI 0)1 WUHDWPHQW WR ERWK LQYHVWRUV DQG LQYHVWPHQWV ZDV LQWHQGHG WR EH

RI$UJHQWLQD$UWLFOH  LVDSURYLVLRQRIDQLQWHUQDWLRQDOWUHDW\±QRWKLQJPRUHRUOHVV,WQR



ZLWKDQLQYHVWPHQW´LQEURDGWHUPV 7KHSDUDOOHOEUHDGWKRIWKHVHGHILQLWLRQVVXJJHVWVWKDWWKH

$UWLFOH  RIWKH%,7 WKHGRPHVWLFFRXUWVSURYLVR LWVHOIFRQVWLWXWHVWUHDWPHQW³LQWKHWHUULWRU\´

3DUWLHV WR WKH *HUPDQ$UJHQWLQH %,7 GLG QRW LQWHQG IRU WKH 7UHDW\¶V H[WUDWHUULWRULDO GLVSXWH

WH[WIRUVXFKDGLIIHUHQFH7KH7UHDW\GHILQHVERWK³LQYHVWPHQW´ DQG³DFWLYLWLHVLQFRQQHFWLRQ
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H[WHQGHG E\ PHDQV RI DQ 0)1 FODXVH   %\ ORJLFDO LQIHUHQFH WKHQ LI VRPH PDWWHUV DUH
QHFHVVDULO\ RPLWWHG IURP WKH 0)1 FODXVH¶V UHIHUHQFH WR ³DOO PDWWHUV´ ZKR LV WR VD\ ZKHWKHU
LQWHUQDWLRQDOLQYHVWRU6WDWHGLVSXWHUHVROXWLRQLVRULVQRWDPRQJWKHRPLWWHGPDWWHUV"7KHPlama

LQYHVWRUV DQG 0)1 WUHDWPHQW IRU LQYHVWPHQWV FDQQRW FRQVWLWXWH HYLGHQFH WKDW RQH RU WKH RWKHU

W\SHRI0)1SURWHFWLRQZDVLQWHQGHGWRHQFRPSDVVWKH7UHDW\¶VLQWHUQDWLRQDOGLVSXWHUHVROXWLRQ

7KHGLVSXWLQJSDUWLHVKDYHDOVRGHEDWHGZKHWKHUWKH*HUPDQ$UJHQWLQH%,7¶VSURPLVHRI

DOUHDG\UHDFKHGRQWKHEDVLVRILWVDQDO\VLVRIWKHWHUPV³WUHDWPHQW´DQG³LQLWVWHUULWRU\´LQWKH
*HUPDQ$UJHQWLQH%,77KHRPLVVLRQFRQVWLWXWHVDVXSSOHPHQWDU\LQGLFDWLRQWKDW*HUPDQ\DQG
$UJHQWLQDDWWKHWLPHRIWKHFRQFOXVLRQRIWKH7UHDW\GLGPDLQWDLQDGLVWLQFWLRQEHWZHHQWKH+RVW

ZHUHQRW/LNHZLVHVRPHWULEXQDOVLQWHUSUHWLQJ%,7VODFNLQJWKHSKUDVH³DOOPDWWHUV´KDYHFLWHG

WKHRPLVVLRQLQVXSSRUWRIWKHLUGHFLVLRQVWRGHQ\WKHH[WHQVLRQRIWKH0)1FODXVHLQTXHVWLRQWR

WKHWUHDW\¶VGLVSXWHUHVROXWLRQSURYLVLRQV :LWKLQWKHLQYHVWRU6WDWHGLVSXWHFRQWH[WWKLVOLQHRI

7KH Berschader WULEXQDO KRZHYHU GHYRWHG WHQ SDUDJUDSKV WR WKH REVHUYDWLRQ WKDW ³DOO





 MaffeziniDERYHQRWHDWSDUD6HHDOVRGas NaturalDERYHQRWHDWSDUDInterAguas
DERYHQRWHDWSDUD,QGHHGHYHQEHIRUHMaffeziniWKHDUELWUDOFRPPLVVLRQLQWKHAmbatielosPDWWHU
VHHPHGWRVXJJHVWWKDWWKLVW\SHRISKUDVHPLJKWEHSDUWLFXODUO\VLJQLILFDQW6HHAmbatielos IIDERYHQRWH
DWS




 7KLV ZDVLQSDUWLFXODUWKH YLHZRIWKH WintershallWULEXQDO ZKLFKDGGUHVVHGWKHLQWHUSUHWDWLRQRIWKH
YHU\VDPH%,7WKDWLVDWLVVXHKHUH6HHWintershallDERYHQRWHDWSDUD

 )RU WKLV UHDVRQ WKH 7ULEXQDO ILQGV LW XQQHFHVVDU\ WR SDUVH WKH PHDQLQJ RI $UWLFOH  D RI WKH %,7¶V
3URWRFRO7KH7ULEXQDODJUHHVWKDW³>W@DNHQLQWKHLURUGLQDU\PHDQLQJWKHµPDQDJHPHQWXVHHQMR\PHQW
DQG GLVSRVDO RI DQ LQYHVWPHQW¶ QHFHVVDULO\ HQWDLO WKH GHIHQVH DQG H[HUFLVH RI OHJDO ULJKWV YLD GLVSXWH
VHWWOHPHQW PHFKDQLVPV´ 'LVVHQWLQJ 2SLQLRQ RI &KDUOHV 1 %URZHU DW SDUD    7KLV H[SODLQV ZK\ WKH
0)1FODXVHVPXVWEHUHDGDVJXDUDQWHHLQJPRVWIDYRUHGQDWLRQWUHDWPHQWWR*HUPDQLQYHVWRUVLQUHVSHFWRI
$UJHQWLQD¶V GRPHVWLF DGPLQLVWUDWLRQ RI MXVWLFH  %XW WKH 3URWRFRO QRZKHUH DXWKRUL]HV WKH 7ULEXQDO WR
MHWWLVRQWKH0)1FODXVHV¶FOHDUWHUULWRULDOOLPLWDWLRQ





PDWWHUV´ FDQQRW UHDOO\ UHIHU WR DOO PDWWHUV VLQFH VRPH PDWWHUV FRYHUHG LQ %,7V ± VXFK DV WKHLU



³7KH 7ULEXQDO DOVR QRWHV WKDW RI DOO WKH 6SDQLVK WUHDWLHV LW KDV EHHQ DEOH WR
H[DPLQHWKHRQO\RQHWKDWVSHDNVRIµDOOPDWWHUVVXEMHFWWRWKLV$JUHHPHQW¶LQLWV
PRVW IDYRUHG QDWLRQ FODXVH LV WKH RQH ZLWK $UJHQWLQD  $OO RWKHU WUHDWLHV
LQFOXGLQJWKRVHZLWK8UXJXD\DQG&KLOHRPLWWKLVUHIHUHQFHDQGPHUHO\SURYLGH
WKDWµWKLVWUHDWPHQW¶VKDOOEHVXEMHFWWRWKHFODXVHZKLFKLVRIFRXUVHDQDUURZHU
IRUPXODWLRQ´ 

6RPH WULEXQDOV KDYH UHOLHG XSRQ WKH 5RPDQ ODZ SULQFLSOH expressio unius est exclusio

 PlamaDERYHQRWHDWSDUD
 SiemensDERYHQRWHDWSDUD








 6HH HJ National Grid DERYH QRWH  DW SDUD   6HH DOVR InterAguas DERYH QRWH  DW SDUD 
DSSO\LQJWKHSULQFLSOHZLWKRXWQDPLQJLW DQGSiemensDERYHQRWHDWSDUDV VDPH 



 6HHNational GridDERYHQRWHDQGRosInvest v. The Russian Federation&DVH1R$UELWUDWLRQ9
$UELWUDWLRQ,QVWLWXWHRIWKH6WRFNKROP&KDPEHURI&RPPHUFH$ZDUGRQ-XULVGLFWLRQ 2FW 
>KHUHLQDIWHU³RosInvest´@



 6HHBerschaderDERYHQRWHDWSDUDV





WKLUG6WDWHE\UHDVRQRIDFXVWRPVXQLRQUHJLRQDOHFRQRPLFLQWHJUDWLRQDUHDRUGRXEOHWD[DWLRQ

SRLQWHGWR H[FHSWLRQV FRQFHUQLQJ SUHIHUHQWLDOWUHDWPHQW DFFRUGHG E\ RQH 6WDWH WR LQYHVWRUV RI D

QRW VSHFLILFDOO\ H[FOXGHG LV QHFHVVDULO\ FRYHUHG E\ WKH 0)1 FODXVH  7KHVH WULEXQDOV KDYH

alteriusWRFRQFOXGHWKDWZKHUHDWUHDW\OLVWVFHUWDLQH[FHSWLRQVWR0)1WUHDWPHQWDQ\WUHDWPHQW



g) Significance of the exceptions to MFN treatment listed in Articles 3(3)
and 3(4)

LQYHVWRU6WDWHGLVSXWHV

6WDWH¶V GLUHFW WUHDWPHQW RI LQYHVWPHQWV ZLWKLQ LWV WHUULWRU\ DQG WKH LQWHUQDWLRQDO VHWWOHPHQW RI

WR FRYHU WKH ODUJHVW VFRSH SRVVLEOH ± LV FRQVLVWHQW ZLWK WKH FRQFOXVLRQV ZKLFK WKH 7ULEXQDO KDV

UHVROXWLRQ ZLWKLQ WKHVFRSH RIWKH 0)1 FODXVH HYHQLI %,7VVSHFLI\LQJ RQO\ 0)1 ³WUHDWPHQW´

DUJXPHQWH[WHQGVEDFNWRWKHMaffeziniWULEXQDOZKLFKVWDWHG

PDWWHUV´±DSKUDVHWKDWLVLQGLFDWLYHRIDQLQWHQWLRQRQWKHSDUWRIVRPHFRQWUDFWLQJ6WDWHSDUWLHV

SKUDVH FLWLQJ LW DV HYLGHQFH WKDW VXFK %,7V ZHUH LQWHQGHG WR LQFOXGH LQWHUQDWLRQDO GLVSXWH

7KH SRVLWLRQ RI WKH SUHVHQW 7ULEXQDO LV VLPSO\ WKDW WKH DEVHQFH RI WKH H[SUHVVLRQ ³DOO



DEVHQWDQ\UHIHUHQFHWR³DOOPDWWHUV´VXEMHFWWRWKHDJUHHPHQW

IRXQGWKDWD%,7¶V0)1FODXVHFRXOGH[WHQGWRLQWHUQDWLRQDOGLVSXWHVHWWOHPHQWSURYLVLRQVHYHQ

DJUHHGWKDWWKHSKUDVHZDVQRWGHWHUPLQDWLYHDQGDWOHDVWWZRWULEXQDOVEHVLGHVSiemensKDYH

DOOHYLDWHWKHGRXEW´7KHSiemensWULEXQDOZKLFKUHDFKHGWKHRSSRVLWHRXWFRPHVHHPVWRKDYH

SURYLVLRQV FRQVLGHUHG WKDW WKH RPLVVLRQ RI WKH SKUDVH ³ZLWK UHVSHFW WR DOO PDWWHUV´ FRXOG ³QRW

WULEXQDOV LQWHUSUHWLQJ %,7V RI WKLV ODWWHU YDULHW\ KDYH VWUHVVHG WKH ³EURDGHU´ IRUPXODWLRQ RI WKLV

WKDQRWKHU%,7VSURPLVLQJ0)1WUHDWPHQW³LQDOOPDWWHUVVXEMHFWWR´WKH%,7 6HYHUDODUELWUDO

0)1WUHDWPHQWWRLQYHVWRUVDQGWKHLULQYHVWPHQWVHYLQFHVDQDUURZHULQWHQGHGILHOGRIDSSOLFDWLRQ



f) Significance of the MFN clauses’ failure to refer to “all matters” subject
to the Treaty

SURYLVLRQV7KH7ULEXQDO¶VDERYHDQDO\VLVDSSOLHVHTXDOO\WRDOOWKUHH0)1FODXVHV 

WULEXQDO ZKLFK GHQLHG H[WHQVLRQ RI DQ 0)1 FODXVH WR D %,7¶V LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ

WHPSRUDODQGWHUULWRULDODSSOLFDWLRQWKHLUSURYLVLRQVRQGHQXQFLDWLRQDQGUHQHZDOHWF±FDQQRWEH

OLPLWHG E\ WKH WHUULWRULDO TXDOLILFDWLRQ WKH 7UHDW\¶V GLVWLQFWLRQ EHWZHHQ 0)1 WUHDWPHQW IRU





DQ\HYHQWVLQFHDOOWKUHH0)1SURYLVLRQVXWLOL]HWKHJHQHUDOZRUG³WUHDWPHQW´DQGDOOWKUHHDUH
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WHUPV UHTXLULQJ WKH &RQWUDFWLQJ 6WDWHV WR DIIRUG ³PRVWIDYRUHGQDWLRQ WUHDWPHQW´  7KXV WKH

0)1FODXVHLIVXFKLVWKHLULQWHQW








 7KH 7ULEXQDO DGGUHVVHV WKLV LVVXH LQ SDUDV  EHORZ GLVFXVVLQJ WKH UHOHYDQFH RI SULRU DQG
VXEVHTXHQWWUHDW\SUDFWLFH 



Maffezini DQG Siemens WULEXQDOV   2WKHU WULEXQDOV KDYH PDGH H[SOLFLW ILQGLQJV EXW LQ

WUHDW\¶VGLVSXWHUHVROXWLRQSURYLVLRQVDVPRUHIDYRUDEOH7KLVZDVWKHFDVHIRUH[DPSOHZLWKWKH



6RPHDSSHDUWRKDYHDFFHSWHGZLWKRXWTXHVWLRQWKHFODLPDQW¶VFKDUDFWHUL]DWLRQRIDFRPSDUDWRU

DSSURDFKHV EXW VXUSULVLQJO\ IHZ KDYH DFWXDOO\ HQJDJHG LQ DQ\ NLQG RI FRPSDUDWLYH VFUXWLQ\

FRPSDULVRQEHWZHHQWKHWZRW\SHVRIWUHDWPHQWLQYRNHG$UELWUDOWULEXQDOVKDYHDGRSWHGYDU\LQJ

7KH ZRUGV ³OHVV´ DQG ³PRUH´ DUH E\ WKHLU QDWXUH UHODWLYH WHUPV  7KH\ QHFHVVLWDWH D


 MaffeziniDERYHQRWHDQGSiemensDERYHQRWH$YDULDWLRQRQWKLVDSSURDFKZDVHPSOR\HGE\
WKHRenta4PDMRULW\ZKLFKVXJJHVWHGWKDWVLQFHLQYHVWRUVUDWLRQDOO\EHOLHYHLQWHUQDWLRQDODUELWUDWLRQPD\EH
PRUH IDYRUDEOH WR WKHP WKDQ GRPHVWLF GLVSXWH UHVROXWLRQ WKLV QHFHVVDULO\ UHQGHUV ³JUHDWHU DFFHVV´ WR
LQWHUQDWLRQDODUELWUDWLRQPRUHIDYRUDEOHRenta4DERYHQRWHDWSDUDVDQG

 6HH$UWLFOHV  DQG  RIWKH%,7UHSURGXFHGLQSDUDDERYH



WKHVDPHFRQFOXVLRQDVWKH&ODLPDQWRQWKLVSRLQW

IDYRUDEOH(YHQLIVXFKDQH[DPLQDWLRQZHUHQHFHVVDU\WKH7ULEXQDOFRXOGQRWDWSUHVHQWUHDFK

QHFHVVDU\ WR H[DPLQH WKH UHTXLUHPHQW WKDW WKH FRPSDUDWRU WUHDWPHQW LQYRNHG PXVW EH PRUH

³WUHDWPHQWLQLWVWHUULWRU\´GRHVQRWSHUPLWLWWRDJUHHZLWKWKH&ODLPDQW¶VWKHVLVLWLVQRWVWULFWO\

DOUHDG\ FRQFOXGHG WKDW WKH ZRUGLQJ RI $UWLFOHV  DQG  RI WKH %,7 DV FHQWUHG RQ WKH SKUDVH

IDYRUDEOHRUWKHWUHDWPHQWXQGHUDFRPSDUDWRUWUHDW\LVPRUHIDYRUDEOH6LQFHWKLV7ULEXQDOKDV

 7KH 'LVVHQWLQJ 2SLQLRQ DWWHPSWV WR H[SODLQ DZD\ WKLV IDFW VWDWLQJ ³WKH $ZDUG QHJOHFWV WR PHQWLRQ
WKDWPRVWLIQRWDOOVSHFLHVRIDOOHJHGO\µGLUHFW¶WUHDWPHQWHQXPHUDWHGDVH[FHSWLRQVWR0)1WUHDWPHQWLQWKH
%,7 HQWDLO VSHFLILF PHFKDQLVPV RI GLVSXWH VHWWOHPHQW XVXDOO\ RXWVLGH WKH WHUULWRU\ RI WKH KRVW 6WDWH´
'LVVHQWLQJ2SLQLRQRI&KDUOHV1%URZHUDWSDUD 7KLVDUJXPHQWDPRXQWVWRDVOHLJKWRIKDQGVLQFH
DOORIWKHH[DPSOHVFLWHGE\WKH'LVVHQWLQJ2SLQLRQLQYROYH6WDWHWR6WDWHLQWHUQDWLRQDOGLVSXWHUHVROXWLRQ
QRWLQYHVWRUYHUVXV6WDWH7KHUHZRXOGKDYHEHHQQRQHHGIRUWKH&RQWUDFWLQJ6WDWH3DUWLHVWRVSHFLI\WKDW
WKH%,7¶V0)1FODXVHVFRXOGQRWEHLQYRNHGE\LQYHVWRUVWRUHDFKWKH6WDWHWR6WDWHLQWHUQDWLRQDOGLVSXWH
UHVROXWLRQSURYLVLRQVRIWKHVHRWKHUWUHDWLHV,QYHVWRUVPD\QRWLQLWLDWHVXFKSURFHHGLQJVLQDQ\HYHQW,W
PXVWIXUWKHUEHQRWHGWKDWDWWKHWLPHRIWKHFRQFOXVLRQRIWKH*HUPDQ$UJHQWLQH%,7WKHUHZHUHQRNQRZQ
H[DPSOHV RI UHJLRQDO WUDGH DJUHHPHQWV FRQWDLQLQJ LQYHVWRU6WDWH GLVSXWH VHWWOHPHQW SURYLVLRQV  7KH ILUVW
VXFKK\EULGDJUHHPHQW±WKH1RUWK$PHULFDQ)UHH7UDGH$JUHHPHQW±ZDVVLJQHGE\&DQDGDWKH8QLWHG
6WDWHV DQG 0H[LFR LQ  DQG ZHQW LQWR IRUFH LQ   6HH JHQHUDOO\ WKH PDWHULDOV DYDLODEOH DW
KWWSZZZXVWUJRYWUDGHDJUHHPHQWVIUHHWUDGHDJUHHPHQWVQRUWKDPHULFDQIUHHWUDGHDJUHHPHQWQDIWD 
$QG HYHQ WKH Maffezini WULEXQDO GLVDYRZHG WKH LQYRFDWLRQ RI D %,7EDVHG 0)1 FODXVH WR UHDFK WKH
LQWHUQDWLRQDO LQYHVWRU6WDWH GLVSXWH VHWWOHPHQW SURYLVLRQV RI WKDW ³KLJKO\ LQVWLWXWLRQDOL]HG V\VWHP RI
DUELWUDWLRQ´ MaffeziniDERYHQRWHDWSDUD 







2QH FDQQRW XVH WKH SULQFLSOH WR SURYH WKH QRQH[LVWHQFH RI DSSOHV EDVHG XSRQ WKH H[LVWHQFH RI

ULJKWVDQGUHPHGLHVZRXOGVHHPWRSXVKWKHSULQFLSOHexpressio unius est exclusio alteriusWRRIDU

6WDWH GLVSXWHV DULVLQJ RXW RI WKDW WUHDWPHQW   2YHUORRNLQJ WKH REYLRXV GLIIHUHQFHV EHWZHHQ

6WDWHV¶GLUHFWWUHDWPHQWRIIRUHLJQLQYHVWPHQWVQHYHUZLWKWKHLQWHUQDWLRQDOUHVROXWLRQRILQYHVWRU

FRQFOXGHG SULRU WR WKH DGYHQW RI WKH Maffezini GHFLVLRQ  GHDO H[FOXVLYHO\ ZLWK WKH FRQWUDFWLQJ

H[FHSWLRQV WR 0)1 WUHDWPHQW REVHUYHG LQ LQWHUQDWLRQDO LQYHVWPHQW WUHDWLHV DW OHDVW LQ WUHDWLHV

YHUVXV ³SURFHGXUDO´ GLVSXWH UHVROXWLRQ PHFKDQLVPV ± LW FDQQRW EH GHQLHG WKDW DOO RI WKH W\SLFDO

%,7¶V 0)1 FODXVHV DSSO\ RQO\ ZKHUH WKH WUHDWPHQW DFFRUGHG XQGHU WKH %DVLF 7UHDW\ LV OHVV

$UWLFOH    ZLWKLQ LWV PRUH OLPLWHG VSKHUH RI DSSOLFDWLRQ DUWLFXODWHV WKH VDPH LGHD LQ LQYHUVH

SDUWLHVWRH[SOLFLWO\H[FOXGHWKHIRUPHUEXWQRWWKHODWWHUIURPWKHVFRSHRIDWHUULWRULDOO\ERXQG

6HFRQGZKHUHYHURQHPD\VWDQGRQWKHGHEDWHRYHU³VXEVWDQWLYH´LQYHVWPHQWSURWHFWLRQV

WUHDWPHQW WKDW LV ³OHVV IDYRUDEOH´ WKDQ WKDW DFFRUGHG WR WKLUG 6WDWHV¶ LQYHVWRUV DQG LQYHVWPHQWV

IRUPRILQWHUQDWLRQDOGLVSXWHUHVROXWLRQGRHVQRW,WLVWKHUHIRUHQHFHVVDU\IRUFRQWUDFWLQJ6WDWH



PD\QRWLQWKHLUWHUULWRU\VXEMHFWWKHLQYHVWPHQWVRULQYHVWRUVRIWKHRWKHU&RQWUDFWLQJ3DUW\WR

3XUVXDQW WR WKH 0)1 JXDUDQWHHV LQ $UWLFOH  RI WKH %,7 WKH &RQWUDFWLQJ 6WDWH 3DUWLHV



VWDQGDUG H[FHSWLRQV FRQIRUP WR WKH 0)1 FODXVH¶V WHUULWRULDO OLPLWDWLRQ ZKLOH WKH DYDLODELOLW\ RU

h) Requirement that the comparator treatment invoked must be more
favorable

VLPSO\EHFDXVHWKH\QHYHUFRQVLGHUHGVXFKDQLQYRFDWLRQRIWKHFODXVHWREHSRVVLEOH 

LQWHUQDWLRQDO LQYHVWRU6WDWH GLVSXWH UHVROXWLRQ SURYLVLRQV IURP WKH VFRSH RI WKH 0)1 FODXVHV

&RQWUDFWLQJ 6WDWH 3DUWLHV DFWLQJ DV WKH\ ZHUH SULRU WR Maffezini GLG QRW H[SOLFLWO\ H[FOXGH

WUHDWPHQW WKH H[WHQVLRQ RI WUDGH DGYDQWDJHV UHVXOWLQJ IURP FXVWRPV XQLRQV HWF ± DOO RI WKHVH

H[FOXVLYHO\WRW\SHVRIWUHDWPHQWQRUPDOO\RFFXUULQJZLWKLQWKHWHUULWRU\RIWKH+RVW6WDWH7D[

H[FHSWLRQV PHQWLRQHG LQ WKH *HUPDQ$UJHQWLQH %,7 ± OLNH WKRVH IRXQG LQ PRVW %,7V ± UHIHU

ZLWKLQWKHVFRSHRILWV0)1FRPPLWPHQWV7KLVLVVRIRUWZRUHDVRQV)LUVWWKH0)1WUHDWPHQW

3DUWLHVLQWHQGHGWRLQFOXGHWKH7UHDW\¶VLQWHUQDWLRQDOLQYHVWRU6WDWHGLVSXWHUHVROXWLRQSURYLVLRQV

7ULEXQDOGRHVQRWKRZHYHUYLHZWKHSUHVHQFHRIWKHVHH[FHSWLRQVDVDQLQGLFDWLRQWKDWWKH6WDWH

RI H[WUDWHUULWRULDO GLVSXWH UHVROXWLRQ SURFHGXUHV  ,QGHHG LW VHHPV PRUH OLNHO\ WKDW WKH

$UJHQWLQH%,7¶V$UWLFOH0)1FODXVHVWKHUHIRUHGRHVQRWLPSO\WKHLQFOXVLRQRISDUWLFXODUW\SHV

7KH *HUPDQ$UJHQWLQH %,7 DOVR LQFOXGHV WKHVH VWDQGDUG H[FHSWLRQV  7KH SUHVHQW

RUDQJHV  7KH H[FOXVLRQ RI FHUWDLQ W\SHV RI GRPHVWLF VXEVWDQWLYH WUHDWPHQW IURP WKH *HUPDQ

SURYLVLRQVZLWKLQWKHVFRSHRIWKH0)1FODXVH





WUHDW\DVHYLGHQFHWKDWWKHFRQWUDFWLQJSDUWLHVLQWHQGHGWRLQFOXGHLQWHUQDWLRQDOGLVSXWHUHVROXWLRQ
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<HWQHLWKHUWKH,/&LQLWV'UDIW$UWLFOHVRQ0)1FODXVHVQRUWKHPXFKFLWHGAmbatielos

 ,ELG

 ,ELG







 ,/&&RPPHQWDU\RQ'UDIW0)1$UWLFOHVDERYHQRWHDWSSDUD





 InterAguasDERYHQRWHDWSDUD HPSKDVLVDGGHG 6HHDOVRAWGDERYHQRWHDWSDUD
VDPHTXRWHEXWUHIHUULQJWRLQYHVWPHQWVUDWKHUWKDQLQYHVWRUV 




 6HHHJGas NaturalDERYHQRWHDWSDUD ³DFFHVVWR>LQWHUQDWLRQDO@DUELWUDWLRQRQO\DIWHUUHVRUWWR
QDWLRQDOFRXUWVDQGDQHLJKWHHQPRQWKZDLWLQJSHULRGLVDOHVVIDYRUDEOHGHJUHHRISURWHFWLRQWKDQDFFHVVWR
DUELWUDWLRQLPPHGLDWHO\XSRQH[SLUDWLRQRIWKHQHJRWLDWLRQSHULRG´ 



LQYRNHG E\ PHDQV RI WKH FODXVH LV LQGHHG PRUH IDYRUDEOH WKDQ WKDW RI WKH EDVLF WUHDW\  7KLV

DQG DSSO\ DQ 0)1 FODXVH PXVW WKHUHIRUH VDWLVI\ LWVHOI WKDW WKH FRPSDUDWRU WUHDW\ SURYLVLRQ

WUHDWPHQWRIWKHEHQHILFLDU\6WDWHE\WKHJUDQWLQJ6WDWH´ $Q\WULEXQDOFDOOHGXSRQWRLQWHUSUHW

SUHIHUHQWLDOWUHDWPHQWRIWKLUG6WDWHVE\WKHJUDQWLQJ6WDWHLWLVIXOO\FRPSDWLEOHZLWKSUHIHUHQWLDO

WKH FRPSDUDWRU WUHDW\  $V WKH ,/& QRWHG ³ZKLOH PRVWIDYRXUHGQDWLRQ WUHDWPHQW H[FOXGHV

VLWXDWLRQVZKHUHWKHSURYLVLRQVRIWKHEDVLFWUHDW\PD\DFWXDOO\EHPRUHIDYRUDEOHWKDQWKRVHRI

0RUHIXQGDPHQWDOO\KRZHYHUWKH³GLIIHUHQW OHVVIDYRUDEOH´K\SRWKHVLVSURYHVIDOVHLQ



RUWRLQWHUQDWLRQDODUELWUDWLRQLQWKHFRQGLWLRQVGHVFULEHGLQSDUDJUDSK





7KH ,QWHUQDWLRQDO &HQWUH IRU 6HWWOHPHQW RI ,QYHVWPHQW 'LVSXWHV ,&6,' 
FUHDWHG E\ WKH &RQYHQWLRQ RQ WKH 6HWWOHPHQW RI ,QYHVWPHQW 'LVSXWHV
EHWZHHQ 6WDWHV DQG 1DWLRQDOV RI 2WKHU 6WDWHV RSHQHG IRU VLJQDWXUH LQ
:DVKLQJWRQ WKH WK RI 0DUFK  LI HDFK 6WDWH SDUW\ WR WKH SUHVHQW
DJUHHPHQW KDV UDWLILHG WKDW &RQYHQWLRQ  6R ORQJ DV WKLV FRQGLWLRQ LV QRW
IXOILOOHG HDFK &RQWUDFWLQJ 3DUW\ JLYHV LWV FRQVHQW WKDW WKH GLVSXWH PD\ EH
VXEPLWWHGWRDUELWUDWLRQLQDFFRUGDQFHZLWKWKH$GGLWLRQDO)DFLOLW\5XOHVRI
,&6,'

 ,QFDVHRIUHFRXUVHWRLQWHUQDWLRQDODUELWUDWLRQWKHGLVSXWHVKDOOEHUDLVHGEHIRUHRQH
RIWKHIROORZLQJGHVLJQDWHGDUELWUDORUJDQVDWWKHHOHFWLRQRIWKHQDWLRQDORUFRPSDQ\

2QFH D QDWLRQDO RU FRPSDQ\ KDV VXEPLWWHG WKH GLVSXWH WR WKH MXULVGLFWLRQ RI WKH
UHOHYDQW &RQWUDFWLQJ3DUW\RUWRLQWHUQDWLRQDODUELWUDWLRQWKLVHOHFWLRQRIRQHRUWKH
RWKHURIWKHVHSURFHHGLQJVVKDOOEHGHILQLWLYH

HLWKHUWRWKHQDWLRQDOMXULVGLFWLRQRIWKH&RQWUDFWLQJ3DUW\LPSOLFDWHGLQWKH
GLVSXWH



 ,IWKHGLVSXWHKDVQRWEHHQUHVROYHGZLWKLQDSHULRGRIVL[PRQWKVIURPWKHPRPHQW
ZKHQDFRPSODLQWZDVORGJHGE\RQHRURWKHURIWKHSDUWLHVLWVKDOOEHVXEPLWWHGDW
WKHRSWLRQRIWKHQDWLRQDORUFRPSDQ\

 ³$Q\ GLVSXWH UHODWLQJ WR DQ LQYHVWPHQW ZLWKLQ WKH PHDQLQJ RI WKH SUHVHQW 7UHDW\
EHWZHHQRQH&RQWUDFWLQJ3DUW\DQGDQDWLRQDORUFRPSDQ\ RIWKHRWKHU &RQWUDFWLQJ
3DUW\ VKDOO WR WKH H[WHQW SRVVLEOH EH UHVROYHG E\ DPLFDEOH FRQVXOWDWLRQV EHWZHHQ
WKHSDUWLHVWRWKHGLVSXWH




 $UWLFOH;RIWKH&KLOH$UJHQWLQD%,7WLWOHG³6HWWOHPHQWRIGLVSXWHVUHODWLQJWRLQYHVWPHQWV´SURYLGHV
DVIROORZV



LIWKLVLVVRPHWLPHVDFFRPSOLVKHGWKURXJKQRQLGHQWLFDOPHDQV


 $VQRWHGE\RQHFRPPHQWDU\³LW ZRXOGEHLQYLGLRXV IRULQWHUQDWLRQDOWULEXQDOVWREHILQGLQJ LQWKH
DEVHQFH RI VSHFLILF HYLGHQFH  WKDW +RVW 6WDWH DGMXGLFDWLRQ RI WUHDW\ ULJKWV ZDV QHFHVVDULO\ LQIHULRU WR
LQWHUQDWLRQDO DUELWUDWLRQ´  0&/$&+/$1 6+25( $1' :(,1,1*(5 ,17(51$7,21$/ ,19(670(17
$5%,75$7,2168%67$17,9(35,1&,3/(6 2[IRUG8QLYHUVLW\3UHVV S


 7KH DUELWUDO FRPPLVVLRQ¶V GHFLVLRQ LQ Ambatielos SURYLGHV D FODVVLF H[DPSOH ,Q WKDW GHFLVLRQ WKH
WULEXQDOXQGHUWRRNDVHDUFKLQJFRPSDUDWLYHDQDO\VLVRIWKHEDVLFDQGFRPSDUDWRUWUHDWLHV¶SURYLVLRQVRQWKH
DGPLQLVWUDWLRQ RI MXVWLFH  ,W HYHQWXDOO\ IRXQG WKDW WKH FRPSDUDWRU WUHDWLHV¶ SURYLVLRQV ZHUH QRW DFWXDOO\
PRUHIDYRUDEOHDQGWKHUHIRUHWKH0)1FODXVHGLGQRWDSSO\WRWKHPDWWHUEHIRUHLWAmbatielos IIDERYH
QRWH  DW SS   'HVSLWH IUHTXHQWO\ FLWLQJ WR WKH GHFLVLRQ DQG ODXGLQJ LWV ILQGLQJ WKDW GLVSXWH
UHVROXWLRQSURYLVLRQV PD\SRWHQWLDOO\ IDOO ZLWKLQWKHUHDFK RI DQ0)1FODXVH PDQ\UHFHQWLQYHVWRU6WDWH
DUELWUDOWULEXQDOVVHHPWRKDYHRYHUORRNHGWKLVFUXFLDODVSHFWRIWKHFRPPLVVLRQ¶VDSSURDFK



LPPHGLDWHO\XSRQIXOILOPHQWRIDPRQWKQHJRWLDWLRQSHULRG 7KH&ODLPDQWDVVHUWVWKDWWKLVLV

$UWLFOH ; RI WKH &RPSDUDWRU 7UHDW\ DOORZV LQYHVWRUV WR SURFHHG WR LQWHUQDWLRQDO DUELWUDWLRQ

IDYRUDEOH WKDQ WKRVH RI $UWLFOH ; RI WKH &KLOHDQ$UJHQWLQH %,7 WKH ³&RPSDUDWRU 7UHDW\´ 

SURYLVLRQVRI$UWLFOHRIWKH*HUPDQ$UJHQWLQH%,7 WKH³%DVLF7UHDW\´ DUHREMHFWLYHO\OHVV

WKHVHQVHRIFUHDWLQJDOHYHOSOD\LQJILHOGEHWZHHQIRUHLJQLQYHVWRUVIURPGLIIHUHQWFRXQWULHVHYHQ

³OHVVIDYRUDEOH´5DWKHUWKHSRLQWRI0)1FODXVHVLVWRHQVXUHRYHUDOOHTXDOLW\RIWUHDWPHQWLQ

WKDW³HTXDO´LVQRWWKHVDPHDV³LGHQWLFDO´7KLVLPSOLHV³GLIIHUHQW´GRHVQRWDXWRPDWLFDOO\PHDQ

DWWDFKHG WR WKH RSHUDWLRQ RI WKH PRVWIDYRXUHGQDWLRQ FODXVH´  ,W DOVR SRLQWHG RXW KRZHYHU

&RPPHQWDU\ DFNQRZOHGJHG WKDW ³WKH QRWLRQ RI µHTXDOLW\ RI WUHDWPHQW¶ LV SDUWLFXODUO\ FORVHO\

WKHZRUG³HTXDO´LQLWV'UDIW$UWLFOHVRQ0)1FODXVHV ,QH[SODLQLQJZK\WKH&RPPLVVLRQ¶V

XQHDVHZLWKWKHWDVNRIREMHFWLYHFRPSDULVRQ7KH,/&VSHFLILFDOO\HVFKHZHGDQ\UHIHUHQFHWR

DUELWUDO FRPPLVVLRQ FRQIODWHG 0)1 WUHDWPHQW ZLWK HTXDO WUHDWPHQW QRU GLG WKH\ H[SUHVV DQ\



$SSO\LQJ WKHVH SULQFLSOHV WR WKH SUHVHQW PDWWHU WKH 7ULEXQDO FRXOG QRW HQGRUVH WKH

&ODLPDQW¶VSURSRVHGXVHRIWKH0)1FODXVHXQOHVVLWFRXOGGHWHUPLQHWKDWWKHGLVSXWHUHVROXWLRQ



VXIILFH 

³JUDQWLQJ D WUHDWPHQW WR 6SDQLVK LQYHVWRUV WKDW LV QR OHVV IDYRUDEOH WKDQ WKDW
JUDQWHGWR)UHQFKLQYHVWRUVZRXOGPHDQWKDWWKH6SDQLVKLQYHVWRUVZRXOGEHDEOH
WRLQYRNHLQWHUQDWLRQDODUELWUDWLRQDJDLQVW$UJHQWLQDRQWKHVDPHWHUPVDV)UHQFK
LQYHVWRUV´ 

UHTXLUHVDQREMHFWLYHGHWHUPLQDWLRQE\WKHWULEXQDODQLQYRNLQJSDUW\¶VEDOGDVVHUWLRQVZLOOQRW

HTXDWHG³QROHVVIDYRUDEOH´ZLWK³VDPH´,QWKHZRUGVRIRQHWULEXQDO
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,W PLJKW EH WHPSWLQJ WR VLPSO\ DFFHSW WKH &ODLPDQW¶V DVVHUWLRQ WKDW WKH &RPSDUDWRU

$Q DG KRF DUELWUDO WULEXQDO HVWDEOLVKHG LQ DFFRUGDQFH ZLWK WKH UXOHV RI WKH
8QLWHG1DWLRQV&RPPLVVLRQRQ,QWHUQDWLRQDO7UDGH/DZ 81&,75$/ 

0RUHRYHUXQGHU$UWLFOHRIWKH*HUPDQ\$UJHQWLQD%,7LIWKH&ODLPDQWVXEPLWVLWV











 7ULEXQDO¶VWUDQVODWLRQ 

 7KH &RQWUDFWLQJ 3DUWLHV VKDOO DEVWDLQ IURP SXUVXLQJ WKURXJK GLSORPDWLF FKDQQHOV
DUJXPHQWV FRQFHUQLQJ DQ\ DUELWUDWLRQ RU MXGLFLDO SURFHVV LQ SURJUHVV DQG XS XQWLO
DIWHUWKHSURFHHGLQJVKDYHEHHQFRQFOXGHGXQOHVVWKHSDUWLHVWRWKHGLVSXWHKDYHQRW
FRPSOLHGZLWKWKHDZDUGRIWKHDUELWUDOWULEXQDORUWKHVHQWHQFHRIWKHRUGLQDU\FRXUW
XQGHUWKHWHUPVRILPSOHPHQWDWLRQHVWDEOLVKHGLQWKHDZDUGRUVHQWHQFH´

 6HH $UWLFOH ;   RI WKH &KLOH$UJHQWLQD %,7 LELG  7KH 7ULEXQDO QRWHV WKDW WKH ERWK RI WKH RWKHU
FRPSDUDWRU %,7V LQYRNHG E\ WKH &ODLPDQW FRQWDLQ VLPLODU IRUNLQWKHURDG FODXVHV  6HH 8QLWHG 6WDWHV
$UJHQWLQD%,7DW$UWLFOH9,,  D DQG3DQDPD$UJHQWLQD%,7DW$UWLFOH  

³,QYHVWRU6WDWH'LVSXWHV$ULVLQJIURP,QYHVWPHQW7UHDWLHV$5HYLHZ´81&7$'6HULHVRQ,QWHUQDWLRQDO
,QYHVWPHQW3ROLFLHVIRU'HYHORSPHQW  DYDLODEOHDWZZZXQFWDGRUJHQGRFVLWHLLWBHQSGIDWS


³$FXUVRU\UHYLHZRIFRVWGHFLVLRQVLQUHFHQWDZDUGVVXJJHVWVWKDWWKHDYHUDJHOHJDOFRVWV
LQFXUUHGE\*RYHUQPHQWVDUHEHWZHHQPLOOLRQDQGPLOOLRQLQFOXGLQJODZ\HUV¶IHHV
WKH FRVWV IRU WKH WULEXQDO RI DERXW  RU PRUH DQG WKH FRVWV IRU WKH FODLPDQWV
ZKLFKDUHDERXWWKHVDPHDVWKRVHIRUWKHGHIHQGDQW´


 $81&7$'VWXG\ QRZSUREDEO\VRPHZKDWRXWGDWHG VWDWHGWKHIROORZLQJFRQFHUQLQJWKHFRVWV
RILQWHUQDWLRQDOLQYHVWPHQWDUELWUDWLRQ



FRPSHQVDEOHZLWKLQWHUHVWLQWKHVDPHPDQQHUDVDQ\RWKHUWUHDW\YLRODWLRQ7KDWLVWRVD\DQ\

FODLP FRQFHUQLQJ LWV WUHDWPHQW LQ WKH $UJHQWLQH FRXUWV ZKLFK LI SURYHQ ZRXOG EH IXOO\

VDWLVIDFWLRQRILWVFODLPV,QRWKHUZRUGVWKH&ODLPDQWFRXOGDGGWRLWVRWKHUFODLPVDQDGGLWLRQDO

DQ\UHFRPSHQVHREWDLQHGDQGDQ\RSSRUWXQLW\FRVWVVXIIHUHGE\ UHDVRQRIWKHGHOD\LQWKHIXOO

LWVWUHDWPHQWLQWKHGRPHVWLFFRXUWVRI$UJHQWLQD±LQFOXGLQJWKHDFWXDOFRVWVH[SHQGHGWKHUHLQ

WRGRVRLWZLOOEHLQDSRVLWLRQWRVXEPLWWRDQLQWHUQDWLRQDODUELWUDOWULEXQDOREMHFWLYHHYLGHQFHRI

ZLWKLQWKDWSHULRGLWUHPDLQVDWOLEHUW\WRSXUVXHLQWHUQDWLRQDODUELWUDWLRQWKHUHDIWHU6KRXOGLWRSW

FODLPVWRWKHGRPHVWLFFRXUWVRI$UJHQWLQDIRUPRQWKVDQGGRHVQRWREWDLQVDWLVIDFWRU\UHVXOWV



VXEMHFWLYHSHUFHSWLRQVRILQGLYLGXDOFODLPDQWV

REOLJDWLRQVZKLFKGHULYHQRWIURPDQREMHFWLYHDSSUHFLDWLRQRIWKHWH[WRIWKH7UHDW\EXWIURPWKH

&RQWUDFWLQJ 6WDWH 3DUWLHV WR WKH %,7 LQWHQGHG WR FRPPLW WKHPVHOYHV WR LQWHUQDWLRQDO OHJDO

ZKLP RI WKH LQGLYLGXDO FODLPDQW LQ HDFK SDUWLFXODU FDVH  ,W LV GLIILFXOW WR EHOLHYH WKDW WKH

WHUPV³PRUH´DQG³OHVV´IDYRUDEOHKDYHQRREMHFWLYHPHDQLQJDWDOOEXWUDWKHUGHSHQGXSRQWKH

6LPSO\DFFHSWLQJDFODLPDQW¶VDVVHUWLRQVWKHUHIRUHFRXOGOHDGWRDVLWXDWLRQZKHUHLQWKH


 7KHSUHVHQWDUELWUDWLRQZKLFKZDVILUVWUHJLVWHUHGRQ$XJXVW QHDUO\\HDUVDJR SURYLGHVD
FDVH LQ SRLQW  $V D VWDWLVWLFDO PDWWHU RQH UHFHQW VWXG\ IRXQG WKDW WKH DYHUDJH GXUDWLRQ RI ,&6,' FDVHV
GHFLGHG WKURXJK  -XO\  ZDV  \HDUV  GD\V  ZLWK WKH VKRUWHVW FDVH ODVWLQJ  \HDUV DQG WKH
ORQJHVW ODVWLQJ  \HDUV  6LQFODLU )LVKHU DQG 0DFURU\ ³,&6,' $UELWUDWLRQ +RZ ORQJ GRHV LW WDNH´
Global Arbitration Review Journal9RO,VVXH  7KHSUHVHQWDUELWUDWLRQKDVDOUHDG\H[FHHGHG
WKH ,&6,' DYHUDJH  7KH 7ULEXQDO ZDV QRW SURYLGHG ZLWK UHOLDEOH LQGHSHQGHQW LQIRUPDWLRQ LQGLFDWLQJ WKH
DYHUDJHGXUDWLRQDQGFRVWRIGRPHVWLF$UJHQWLQHFRXUWSURFHHGLQJV$UJHQWLQDKDVDVVHUWHGKRZHYHUWKDW
LWVFRXUWVFDQDQGGRUHJXODUO\GLVSRVHRIVRPHPDWWHUVZLWKLQOHVVWKDQPRQWKV5HVSRQGHQW¶V5HSO\
0HPRULDORQ-XULVGLFWLRQSDUDDQGQRWHFLWLQJ5HVSRQGHQW¶V([KLELWV³-XGJPHQWVRIWKH$UJHQWLQH
6XSUHPH&RXUW´ $5$ ³,QMXQFWLRQV $5$ DQG³)LQDO-XGJPHQWV´ $5$ 

 7KHGHFLVLRQVRIWKHDUELWUDOWULEXQDOVKDOOEHGHILQLWLYHDQGELQGLQJXSRQWKHSDUWLHV
WRWKHGLVSXWH

 7KHDUELWUDOWULEXQDOVKDOOGHFLGHRQWKHEDVLVRIWKHSURYLVLRQVRIWKHSUHVHQW7UHDW\
WKHODZRIWKH&RQWUDFWLQJ3DUW\WRWKHGLVSXWHLQFOXGLQJLWVUXOHVRQFRQIOLFWRIODZV
DQGWKHWHUPVRIDQ\ VSHFLILFDJUHHPHQWFRQFOXGHGLQUHODWLRQWRWKHLQYHVWPHQWDV
ZHOODVWKHUHOHYDQWSULQFLSOHVRILQWHUQDWLRQDOODZ





WKHFRVWVRILQWHUQDWLRQDODUELWUDWLRQPD\EHTXLWHKLJKUHODWLYHWRWKHFRVWVRIGRPHVWLFGLVSXWH

DUELWUDWLRQXQGHUWKH&RPSDUDWRU7UHDW\7KLVLVSDUWLFXODUO\VRVLQFHUHFHQWWUHQGVLQGLFDWHWKDW

IDYRUDEOH RXWFRPH XQGHU WKH %DVLF 7UHDW\ UDWKHU WKDQ SURFHHG LPPHGLDWHO\ WR LQWHUQDWLRQDO

FRQFHLYDEOHWKDWVRPHIXWXUHFODLPDQWPD\LQVWHDGSUHIHUWRKDYHWZRVXFFHVVLYHFKDQFHVIRUD

SUHIHUV LW  7KH SUREOHP KRZHYHU LV WKDW FODLPDQWV¶ SUHIHUHQFHV DUH VXEMHFWLYH  ,W LV FHUWDLQO\

7UHDW\ LV PRUH IDYRUDEOH XQGHU WKH DVVXPSWLRQ WKDW LW PXVW EH PRUH IDYRUDEOH LI WKH &ODLPDQW



SURYLVLRQLVPRUHIDYRUDEOHWKHQ"

LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ DQG RQFH WKH FKRLFH LV PDGH LW LV LUUHYRFDEOH   :KLFK

FKDQFH WR REWDLQ D VDWLVIDFWRU\ RXWFRPH  6XFK DQ LQYHVWRU PXVW FKRRVH HLWKHU GRPHVWLF RU

WULEXQDO  $Q LQYHVWRU RSHUDWLQJ XQGHU WKH &RPSDUDWRU 7UHDW\ E\ FRQWUDVW UHFHLYHV RQO\ RQH

GRPHVWLFFRXUWVDQG±LIWKHLQYHVWRULVVWLOOQRWVDWLVILHG±DJDLQEHIRUHDQLQWHUQDWLRQDODUELWUDO

%DVLF 7UHDW\¶V GLVSXWH UHVROXWLRQ SURYLVLRQV UHFHLYHV WZR ELWHV DW WKH DSSOH  RQFH EHIRUH WKH

FODXVHZKHUHDV$UWLFOHRIWKH%DVLF7UHDW\GRHVQRW7KXVDQLQYHVWRURSHUDWLQJXQGHUWKH



HTXDORUH[FHHGWKDWRIGRPHVWLFFRXUWSURFHVVHV 

GLVSXWH WR WKH GRPHVWLF FRXUWV RI $UJHQWLQD IRU  PRQWKV EHIRUH SURFHHGLQJ WR LQWHUQDWLRQDO

DUELWUDWLRQ 2Q WKH RWKHUKDQG $UWLFOH; RI WKH &RPSDUDWRU7UHDW\ FRQWDLQV D IRUNLQWKHURDG

UHVROXWLRQ DQGWKHDYHUDJHWLPHUHTXLUHGWRUHVROYHGLVSXWHVYLDLQWHUQDWLRQDODUELWUDWLRQPD\
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GLIIHUHQWSURFHGXUDOURXWHWKDQVLPLODUO\VLWXDWHG&KLOHDQLQYHVWRUV%XWWKDWURXWHZLOODWZRUVW

GLVFULPLQDWRU\WUHDWPHQWFODLPDQGZLOOKDYHQRQHHGWRSURFHHGWRLQWHUQDWLRQDODUELWUDWLRQ





 ,W VKRXOG EH QRWHG WKDW WKLV ZRXOG QRW UHTXLUH WKH &ODLPDQW WR PDNH RXW D GHQLDO RI MXVWLFH FODLP
FRQFHUQLQJLWVWUHDWPHQWLQWKH$UJHQWLQHFRXUWV1RUZRXOGLWUHTXLUHWKHVXEVHTXHQWDUELWUDOWULEXQDOWRVLW
LQUHYLHZRYHUWKHDFWLRQVRIWKHGRPHVWLFFRXUWV5DWKHUWKHVROHTXHVWLRQZRXOGEHZKHWKHUWKH&ODLPDQW
LQRUGHUWRYLQGLFDWHLWVOHJDOULJKWVZDVGLVFULPLQDWRULO\ RQWKHJURXQGVRILWVQDWLRQDOLW\ IRUFHGWREHDU
FRVWVLQH[FHVVRIWKRVHLPSRVHGXSRQLQYHVWRUVIURPWKLUGFRXQWULHV



5HTXLULQJ*HUPDQLQYHVWRUVWRIUXLWOHVVO\ LIVXFKWXUQVRXWWREHWKHFDVH H[SHQGWLPHDQGUHVRXUFHVLQWKH
GRPHVWLF $UJHQWLQH FRXUWV LQ RUGHU WR YLQGLFDWH WKHLU WUHDW\EDVHG OHJDO ULJKWV ZKLOH H[HPSWLQJ &KLOHDQ
LQYHVWRUVIURPWKHVDPHUHTXLUHPHQWFRXOGEHYLHZHGDVDGLVFULPLQDWRU\LPSDLUPHQWRI*HUPDQLQYHVWRUV¶
ULJKWV  7KLV LV VR HYHQ LI $UJHQWLQD FRXOG DUWLFXODWH D JRRG SROLF\ UHDVRQ IRU UHTXLULQJ VRPH IRUHLJQ
LQYHVWRUVEXWQRWRWKHUVWRILUVWVXEPLWWKHLUFODLPVWRWKHGRPHVWLFFRXUWV

³1HLWKHU &RQWUDFWLQJ 3DUW\ VKDOO LQ DQ\ ZD\ LPSDLU E\ DUELWUDU\ RU GLVFULPLQDWRU\
PHDVXUHV WKH PDQDJHPHQW XVH HQMR\PHQW RU GLVSRVDO RI LQYHVWPHQWV RI QDWLRQDOV RU
FRPSDQLHVRIWKHRWKHU&RQWUDFWLQJ3DUW\LQLWVWHUULWRU\´

 (YHQLIWKH%,7¶V0)1FODXVHVGLGQRWSURYLGHVXIILFLHQWSURWHFWLRQ$UWLFOH  RIWKH%,7SURYLGHV
WKH&ODLPDQWZLWKDVHFRQGDYHQXHIRUUHPHG\LQJDQ\OHVVIDYRUDEOHWUHDWPHQWXOWLPDWHO\H[SHULHQFHGE\
UHDVRQRILWVFRPSOLDQFHZLWKWKHPRQWKGRPHVWLFFRXUWVUHTXLUHPHQW8QGHU$UWLFOH  



 6LQFHWKHWUHDWPHQWUHFHLYHGE\WKH&ODLPDQWLQWKH$UJHQWLQHFRXUWVZRXOGFRQVWLWXWHWUHDWPHQWZLWKLQ
WKHWHUULWRU\RIWKH+RVW6WDWHWKHWHUULWRULDOOLPLWDWLRQRIWKH%,7¶V0)1FODXVHVZRXOGQRORQJHUSRVHD
SUREOHP7KH VXEVHTXHQWO\FRQFHUQHGDUELWUDOWULEXQDOFRXOGWKHUHIRUHFRQVLGHULQOLJKWRIWKHREMHFWLYH
HYLGHQFH ZKHWKHU $UJHQWLQD KDV YLRODWHG LWV 0)1 FRPPLWPHQWV E\ IRUFLQJ WKH &ODLPDQW ± LQ RUGHU WR
YLQGLFDWHLWVOHJDOULJKWV±WRLQFXUFRVWVDQGGHOD\VLQH[FHVVRIWKRVHIDFHGE\VLPLODUO\VLWXDWHGFODLPDQWV
XQGHUWKLUGVWDWH%,7V7KLVZRXOGRIFRXUVHUHTXLUHVDLGWULEXQDOWRPDNHDGHILQLWLYHILQGLQJWRWKHHIIHFW
WKDWWKHWUHDWPHQWRIDQLQYHVWRUZLWKLQWKH+RVW6WDWH¶VGRPHVWLFFRXUWVGRHVIDOOZLWKLQWKHSXUYLHZRIWKH
7UHDW\¶V 0)1 FODXVHV HYHQ LI LQWHUQDWLRQDO GLVSXWH UHVROXWLRQGRHV QRW  ,Q WKLV 7ULEXQDO¶V YLHZ VXFK D
ILQGLQJIROORZVQDWXUDOO\IURPDSODLQUHDGLQJRIWKH0)1FODXVHV



 7KLVSULQFLSOHZRXOGDOORZWKH7ULEXQDOWRWDNHDFFRXQWQRWRQO\RIWKH&ODLPDQW¶VDFWXDOOHJDOFRVWV
ZLWKLQ WKH $UJHQWLQH FRXUWV IRU WKH GXUDWLRQ RI WKH PRQWK UHTXLUHPHQW EXW DOVR WKH RSSRUWXQLW\ FRVWV
DVVRFLDWHGZLWKWKHGHOD\LQWKHUHVROXWLRQRIWKHFODLPV6XFKDFDOFXODWLRQSUHVHQWVLWVFKDOOHQJHVWREH
VXUHEXWQRPRUHVRWKDQWKHFDOFXODWLRQRIGDPDJHVGXHIRUWKHYLRODWLRQRIDQ\RWKHUWUHDW\SURYLVLRQ





H[WHQGHGWR&KLOHDQLQYHVWRUVXQGHUWKH&RPSDUDWRU7UHDW\7KH&ODLPDQWPD\KDYHWRIROORZD

HIILFLHQW PDQQHU WKHQ WKH &ODLPDQW ZLOO KDYH QR EDVLV IRU HLWKHU DQ 0)1 FODLP RU D

7KHILQDOWH[WXDOSX]]OHWREHDGGUHVVHGLVDVIROORZVGRHVWKHUHODWLRQVKLSEHWZHHQWKH

Relationship between the Article 3 MFN clauses and the Article 4 MFN
clause





 ,QFOXGLQJLWV0)1ULJKWV




 Case concerning rights of nationals of the United States of America in Morocco-XGJPHQWRI$XJXVW
WK,&-5HSRUWVS


 7KH 'LVVHQWLQJ 2SLQLRQ H[SUHVVHV FRQFHUQ WKDW LI D IRUHLJQ LQYHVWRU ³VXEMHFWHG LWVHOI ZLOOLQJO\ WR D
SURFHVVSUHVFULEHGXQGHUWKH%,7IRUHJRLQJ0)1SURWHFWLRQLQWKHSURFHVV´LWZRXOGWKHQEHIRUHFORVHG
IURPEULQJLQJDQ0)1FODLPLQDVXEVHTXHQWDUELWUDOSURFHHGLQJ 'LVVHQWLQJ2SLQLRQRI&KDUOHV1%URZHU
DWSDUD 7KLVFRQFHUQLVXQIRXQGHGVLQFHWKHFODLPDQWZRXOGQRWKDYH³IRUHJRQH´0)1SURWHFWLRQEXW
ZRXOG KDYH UDWKHU IXOILOOHG WKH QHFHVVDU\ FRQGLWLRQ SUHFHGHQW WR FODLPLQJ VXFK SURWHFWLRQ EHIRUH DQ
LQWHUQDWLRQDOWULEXQDO



JHQHUDOO\,QWKHSUHVHQWPDWWHUWKH&ODLPDQW¶VFODLPVFRQFHUQLQJH[SURSULDWLRQDVZHOODVIXOO

HQXPHUDWHGLQ$UWLFOHZKHUHDVWKH0)1FODXVHVLQ$UWLFOHV  DQG  DSSHDUWRDSSO\PRUH

7ULEXQDOKDVQRWHG$UWLFOH  ¶V0)1FODXVHDSSOLHVRQO\LQUHVSHFWRIWKHVSHFLILFSURWHFWLRQV

7KH SDUWLHV KDYH RQFH DJDLQ PDGH GLVSXWLQJ VXEPLVVLRQV FRQFHUQLQJ WKLV TXHVWLRQ  $V WKH

LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ SURYLVLRQV IDOO ZLWKLQ WKH DPELW RI RQH RU PRUH RI WKH FODXVHV"

0)1FODXVHVLQ$UWLFOHVDQGRIWKH7UHDW\UHYHDODQ\WKLQJDERXWZKHWKHURUQRWWKH7UHDW\¶V



i)

PHULWVVWDJHXSRQVDWLVIDFWLRQRIWKH7UHDW\¶VMXULVGLFWLRQDOSUHUHTXLVLWHV

LQWRSOD\7KLVILQGLQJLVZLWKRXWSUHMXGLFHWRDQ\0)1FODLPVWKH&ODLPDQWPD\SUHVHQWDWWKH

RIWKH%DVLF7UHDW\$VDFRQVHTXHQFHWKH%DVLF7UHDW\¶V0)1FODXVHVGRQRWSUHVHQWO\FRPH

WKH&RPSDUDWRU7UHDW\¶VGLVSXWHUHVROXWLRQSURYLVLRQVDUHREMHFWLYHO\PRUHIDYRUDEOHWKDQWKRVH

HYHQGRVRPRUHTXLFNO\RUFKHDSO\7KHZHLJKWRIWKHDUJXPHQWVWKHUHIRUHGRHVQRWLQGLFDWHWKDW

XOWLPDWHO\SURWHFWWKH&ODLPDQW¶VULJKWV RQDQHTXDOSDUZLWKWKRVHLQYHVWRUV$WEHVWLWPD\

UHFHLYLQJ WUHDWPHQW LQ WKH WHUULWRU\ RIWKH +RVW 6WDWH WKDWLV XOWLPDWHO\ OHVVIDYRUDEOHWKDQ WKDW

&ODLPDQW¶V FODLPV DUH UHVROYHG WR LWV VDWLVIDFWLRQ LQ WKH $UJHQWLQH FRXUWV LQ D WLPHO\ DQG FRVW

7KLV7ULEXQDOQHHGQRWZRUU\WKHUHIRUHWKDWUHMHFWLQJWKH&ODLPDQW¶VELGWRVNLSRYHUWKH

%DVLF 7UHDW\¶V PRQWK GRPHVWLF FRXUW VXEPLVVLRQ UHTXLUHPHQW ZLOO UHVXOW LQ WKH &ODLPDQW



FRQFHUQHG´

LQYHVWRUV D ³IXQGDPHQWDO HTXDOLW\ ZLWKRXW GLVFULPLQDWLRQ DPRQJ DOO RI WKH FRXQWULHV

UHTXLUHPHQW $WWKHHQGRIWKHGD\WKH&ODLPDQWZLOOKDYHHQMR\HGDORQJVLGHRWKHUIRUHLJQ

H[SHULHQFHGQRFRPSHWLWLYHGLVDGYDQWDJHDVDUHVXOWRIWKHPRQWKGRPHVWLFFRXUWVVXEPLVVLRQ

WKLVSURFHVVLQLWVVXEVHTXHQWLQWHUQDWLRQDODUELWUDWLRQSURFHHGLQJV 2QWKHRWKHUKDQGLIWKH



GRPHVWLFGLVSXWHUHVROXWLRQWXUQVRXWWREHLQHIIHFWLYHWKH&ODLPDQWFDQUHFXSHUDWHWKHFRVWVRI

VXIIHULQJ OHVV IDYRUDEOH WUHDWPHQW WKDQ WKDW HQMR\HG E\ IRUHLJQ LQYHVWRUV XQGHU RWKHU %,7V  ,I

WUHDWPHQW FODXVH  %RWK VHWV RI FODXVHV SURWHFW *HUPDQ LQYHVWRUV VXFK DV WKH &ODLPDQW IURP

SURYLGHG E\ WKH 0)1 FODXVHV WKHPVHOYHV DQG WKH VHFRQG E\ LWV DUELWUDU\ DQG GLVFULPLQDWRU\

7KH %,7 SURYLGHV WZR DYHQXHV XQGHU ZKLFK WKH &ODLPDQW FRXOG SURFHHG  7KH ILUVW LV

&ODLPDQW ZLOO KDYH EHHQ WUHDWHG DW OHDVW DV ZHOO DV WKH LQYHVWRUV RI WKLUG 6WDWHV  ,W ZLOO KDYH





ZLWKWKHRUGLQDU\JHQHUDOLQWHUQDWLRQDOODZSULQFLSOHRIIXOOUHSDUDWLRQ

,Q HLWKHU FDVH WKH EDVLF SXUSRVH RI WKH 0)1 FODXVHV ZLOO KDYH EHHQ IXOILOOHG  7KH



YLRODWLRQGXHWROHVVIDYRUDEOHRUGLVFULPLQDWRU\WUHDWPHQWZRXOGEHFRPSHQVDWHGLQDFFRUGDQFH
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WRPDNHDIHZH[SOLFLWFRPPHQWVDERXWWKHREMHFWVDQGSXUSRVHVRIWKH%,7VRDVWRFODULI\WKH
7ULEXQDO¶VDSSURDFK

IDOO ZLWKLQ WKH VFRSH RI $UWLFOHV    DQG     :KDW LV QRW FOHDU LV ZKHWKHU WKH VSHFLILF

SURWHFWLRQVSURYLGHGLQ$UWLFOHV    RIWKH7UHDW\VLPXOWDQHRXVO\HQMR\WKH0)1JXDUDQWHHV

7KH Siemens WULEXQDO FRQFOXGHG WKDW $UWLFOH    RI WKH *HUPDQ$UJHQWLQH %,7 ZDV

:KDWHYHUWKHH[SODQDWLRQIRUWKHVHSDUDWH0)1FODXVHVLWLVLQDQ\HYHQWLUUHOHYDQWWRWKH

$VIRUPXODWHGWKH6WDWHVUHVROYHGWRHQFRXUDJHSURWHFWDQGFUHDWHIDYRUDEOHFRQGLWLRQV

7KH 7ULEXQDO KDV DQDO\]HG WKH PHDQLQJ RI WKH FRQVWLWXHQW FRPSRQHQWV RI WKH *HUPDQ

H[SUHVVHGLQWKH3UHDPEOHEXWDOVRWRWKHYDULRXVWUHDWPHQWVWDQGDUGVVHWIRUWKLQ$UWLFOHVWR

DQRWKHU RQ WKH ³OLJKW´ RI WKH 7UHDW\¶V REMHFW DQG SXUSRVH ± EHFDXVH LQ WKH 7ULEXQDO¶V YLHZ WKH





 SiemensDERYHQRWHDWSDUD



ZKROH,QRQHIHOOVZRRSWKH\QRGGHGWKHLUDVVHQWQRWRQO\WRWKH%,7¶VREMHFWVDQGSXUSRVHVDV

UHTXLUHGE\$UWLFOH  RIWKH9LHQQD&RQYHQWLRQ,WKDVQRWXQGHUWDNHQDVHSDUDWHWKUHHVWHS

DQDO\VLVRIHDFK7UHDW\WHUP±RQHVWHSIRFXVLQJRQRUGLQDU\PHDQLQJDQRWKHURQFRQWH[WDQG





$UWLFOH   7KLV LQGLVSXWDEO\ HYLQFHV WKH 6WDWH 3DUWLHV¶ EHOLHI WKDW DOO RI WKHVH SURYLVLRQV ±

LQFOXGLQJWKH0)1FODXVHV DVZHOODVWKHLQWHUQDWLRQDOGLVSXWHUHVROXWLRQSURFHGXUHVVHWIRUWKLQ

PLQGWKDWWKH&RQWUDFWLQJ6WDWH3DUWLHVDGRSWHGDOORIWKHSURYLVLRQVRIWKH7UHDW\WRJHWKHUDVD





,QFRQVLGHULQJWKHDSSOLFDWLRQRIWKLVIUDPHZRUNWRWKHSUHVHQWPDWWHURQHPXVWEHDULQ

KDYHGHHPHGWREHDFFHSWDEOH

PXWXDOO\DQGUHFLSURFDOO\SXUVXHDFKRVHQVHWRIREMHFWLYHVZLWKLQDIUDPHZRUNWKDWERWK3DUWLHV

7ULEXQDO KDV WKURXJKRXW LWV DQDO\VLV ERUQ LQ PLQG WKH REMHFWV DQG SXUSRVHV RI WKH 7UHDW\ DV

$UJHQWLQH %,7¶V 0)1 FODXVHV E\ SURELQJ WKHLU RUGLQDU\ PHDQLQJ LQ FRQWH[W  ,Q VR GRLQJ WKH



FODVVLFDO QDWXUH RI ELODWHUDO WUHDWLHV EHWZHHQ 6WDWHV  LW FRPPLWV WKH &RQWUDFWLQJ 3DUWLHV WR

LQSXUVXLWRIWKH7UHDW\¶VVSHFLILHGREMHFWLYHV7KH*HUPDQ$UJHQWLQH%,7WKXVFRQIRUPVWRWKH

WKHPDQQHULQZKLFKWKH&RQWUDFWLQJ3DUWLHVPXWXDOO\DJUHHGWRSURPRWHDQGSURWHFWLQYHVWPHQWV

UHODWLRQWRRWKHUV7KHVDPHFRQVLGHUDWLRQVDSSO\LQHLWKHUFDVH

j) Meaning of the MFN clauses in light of the objects and purposes of the
BIT



$UWLFOHVWKURXJKRIWKH7UHDW\DVZHOODVWKH3URWRFROJRRQWRVSHFLILFDOO\GHILQH

FKRVHQLQVWUXPHQWV

HQFRXUDJHPHQW SURWHFWLRQ DQG FUHDWLRQ RI IDYRUDEOH FRQGLWLRQV IRU LQYHVWPHQW VHUYH DV WKH

XOWLPDWH RU RXWFRPHEDVHG REMHFWLYHV RI WKH 6WDWHV LQ FRQFOXGLQJ WKH 7UHDW\ IRU ZKLFK WKH

6WDWHV D ZHOIDUH REMHFWLYH   ,W LV LPSRUWDQW WR QRWH WKDW WKHVH ODWWHU WKUHH SRLQWV UHSUHVHQW WKH

SULYDWHEXVLQHVVLQLWLDWLYH DQHFRQRPLFJURZWKREMHFWLYH DQGF LQFUHDVHWKHSURVSHULW\RIERWK

IRULQYHVWPHQWVLQRUGHUWRD LQWHQVLI\HFRQRPLFFRRSHUDWLRQ DQDPLW\REMHFWLYH E VWLPXODWH



+DYHDJUHHGDVIROORZV´

5HFRJQL]LQJ WKDW WKH HQFRXUDJHPHQW DQG FRQWUDFWXDO SURWHFWLRQ RI VXFK
LQYHVWPHQWV DUH DSW WR VWLPXODWH SULYDWH EXVLQHVV LQLWLDWLYH DQG WR LQFUHDVH WKH
SURVSHULW\RIERWK6WDWHV

,QWHQGLQJ WR FUHDWH IDYRUDEOH FRQGLWLRQV IRU LQYHVWPHQWV E\ QDWLRQDOV RU
FRPSDQLHVRIRQH6WDWHLQWKHWHUULWRU\RIWKHRWKHU6WDWH

³'HVLULQJWRLQWHQVLI\HFRQRPLFFRRSHUDWLRQEHWZHHQERWK6WDWHV

LWV3UHDPEOHZKLFKUHDGV

  DQG  RUZKHWKHULWLQYRNHV$UWLFOHV    LQUHODWLRQWRVRPHFODLPVDQG$UWLFOH  LQ

IDYRUDEOH FRPSDUDWRU GLVSXWH UHVROXWLRQ SURYLVLRQ EH DSSOLHG WR DOO RI LWV FODLPV XQGHU $UWLFOHV

WUHDW\,WPDNHVOLWWOHGLIIHUHQFHWKHUHIRUHZKHWKHUWKH&ODLPDQWUHTXHVWVWKDWDQDOOHJHGO\PRUH

DQGPXVWEHHLWKHU³PRUH´RU³OHVV´IDYRUDEOHWKDQWKHSDUDOOHOWUHDWPHQWXQGHUVRPHFRPSDUDWRU

OLPLWDWLRQVWKDWWKHWUHDWPHQWLQYRNHGPXVWEHRQHRFFXUULQJZLWKLQWKHWHUULWRU\RIWKH+RVW6WDWH

GLVFXVVHGDERYHWKHXVHRIWKHZRUG³WUHDWPHQW´LVFRPPRQWRDOOWKUHH0)1FODXVHVDVDUHWKH

GRQH VR D GHWHUPLQDWLRQ RQH ZD\ RU WKH RWKHU ZRXOG KDYH QR HIIHFW XSRQ WKH RXWFRPH  $V

RYHUODSSLQJ RU GLVWLQFWLYH VFRSH RI DSSOLFDWLRQ RI WKH 7UHDW\¶V0)1 FODXVHV  (YHQ LI WKH\ KDG

SUHVHQW LQTXLU\  7KH GLVSXWLQJ SDUWLHV KDYH VXEPLWWHG QR SHUVXDVLYH HYLGHQFH DV WR WKH



PD\EHDWOHDVWDVLPSRUWDQWWRPDQ\LQYHVWRUVLIQRWPRUHVR

DUELWUDWLRQ VXJJHVW WKDW WKH IDLU DQG HTXLWDEOH WUHDWPHQW JXDUDQWHH ZKLFK DSSHDUV LQ $UWLFOH  

LPSRUWDQFH WR IRUHLJQ LQYHVWRUV  7KLV PD\ EH VR DOWKRXJK UHFHQW WUHQGV LQ LQYHVWRU6WDWH

LQVHUWHGex abundante cautelaEHFDXVHWKHSURWHFWLRQVOLVWHGLQ$UWLFOHV    DUHRISDUWLFXODU



RIWKHIRUPHUWZRLQUHVSHFWRI$UWLFOH

7KH*HUPDQ$UJHQWLQH%,7H[SUHVVHVLWVREMHFWVDQGSXUSRVHVLQUDWKHUJHQHUDOWHUPVLQ

LQWHUSUHWDWLRQUDWKHUWKDQDVDVHWRIGLVFUHWHDQGVHTXHQWLDOVWHSV,WQHYHUWKHOHVVVHHPVSUXGHQW



9LHQQD &RQYHQWLRQ SRVLWV WKHVH DV LQWHUUHODWHG HOHPHQWV RI D KROLVWLF DSSURDFK WR WUHDW\

HTXLWDEOHWUHDWPHQWDUELWUDU\DQGGLVFULPLQDWRU\WUHDWPHQWDQGWKHIUHHWUDQVIHURISD\PHQWVDOO

RI$UWLFOHV    DQGWKDWRI$UWLFOH  RUZKHWKHUWKHODWWHU0)1FODXVHRXVWVWKHRSHUDWLRQ



OHJDOSURWHFWLRQDQGVHFXULW\IDOOZLWKLQWKHVFRSHRI$UWLFOH  ,WVFODLPVFRQFHUQLQJIDLUDQG
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7KH 7ULEXQDO¶V LQWHUSUHWDWLRQ RI WKH 7UHDW\¶V WH[W LQ DFFRUGDQFH ZLWK $UWLFOH  RI WKH

EHJLQ ZLWK D FRQVLGHUDWLRQ RI WKH VWDWH SUDFWLFH RI $UJHQWLQD LQ WKH SHULRG LPPHGLDWHO\
VXUURXQGLQJWKHFRQFOXVLRQRIWKH*HUPDQ$UJHQWLQH%,7

UHIHUHQFHWRDFODLPDQW¶VSUHIHUHQFHIRUPRUHRSWLRQVRYHUIHZHURSWLRQV,WFDQRQO\EHDQVZHUHG

E\UHIHUHQFHWRWKHVFRSHRIWKH6WDWH3DUWLHV¶FRQVHQWDVH[SUHVVHGLQWKH*HUPDQ$UJHQWLQH%,7

EHORZVKRZRI$UJHQWLQD¶VELODWHUDOLQYHVWPHQWWUHDWLHVLQFKURQRORJLFDORUGHUDFFRUGLQJWRWKH
GDWHRIVLJQLQJDQGWKHGDWHRIHQWU\LQWRIRUFHUHVSHFWLYHO\7KHWDEOHVDOVRLQGLFDWHIRUHDFK
WUHDW\ZKHWKHURUQRWLWLQFOXGHGWKHPRQWKGRPHVWLFFRXUWVUHTXLUHPHQWWKDWLVLQFRQWHQWLRQ
LQWKLVFDVH$FFRUGLQJWRWKLVHYLGHQFHRIWKH%,7VVLJQHGE\$UJHQWLQDZLWKYDULRXV6WDWHV

LQYRNHGE\WKH&ODLPDQW,QGHHGQRQHRIWKHIRUPDOWH[WXDOLQGLFLDH[DPLQHGKHUHLQ±OHWDORQH

WKHEDODQFHRIWKHLQGLFLDZKHQH[DPLQHGFROOHFWLYHO\±DIILUPDWLYHO\HVWDEOLVKHVWKH&RQWUDFWLQJ

6WDWH3DUWLHV¶FRQVHQWWRVXEPLWWKHPVHOYHVDWWKHZKLPRILQGLYLGXDOLQYHVWRUVWRDZLGHYDULHW\

RIGLIIHUHQWSRVVLEOHFRPELQDWLRQVRILQWHUQDWLRQDOGLVSXWHUHVROXWLRQSURYLVLRQVFRQWDLQHGZLWKLQ





 ,QWKLVUHJDUGWKH7ULEXQDOQRWHVWKDWWKH'LVVHQWLQJ2SLQLRQRI-XGJH%URZHUSURYLGHVQRLQGLFDWLRQ
ZKDWVRHYHUWKDWWKH6WDWH3DUWLHVFRQVHQWHGWRVXEPLWWRWKHMXULVGLFWLRQRIDQLQWHUQDWLRQDODUELWUDOWULEXQDO
LQWKHFLUFXPVWDQFHVUDLVHGE\WKLVFDVH7KHPRVWWKDWFDQEHVDLGLVWKDWWKHZRUG³WUHDWPHQW´VWDQGLQJRQ
LWVRZQLVJHQHUDOHQRXJKWRSRWHQWLDOO\HQFRPSDVVLQWHUQDWLRQDOLQYHVWRU6WDWHGLVSXWHVHWWOHPHQW%XWWKLV
DUJXPHQWIDOOVDZD\DVVRRQDVWKHZRUG³WUHDWPHQW´LVH[DPLQHGLQFRQQHFWLRQZLWKWKHOLPLWLQJSKUDVH³LQ
LWV WHUULWRU\´  7KXV WKH RSHQWH[WXUHG QDWXUH RI WKH ZRUG ³WUHDWPHQW´ IDOOV ZHOO VKRUW RI IXOILOOLQJ WKH
LQWHUQDWLRQDOODZUHTXLUHPHQWWKDWD6WDWH¶VFRQVHQWWRVXEPLWWRWKHMXULVGLFWLRQRIDQLQWHUQDWLRQDOWULEXQDO
PXVWEHHVWDEOLVKHGDQGQRWPHUHO\SUHVXPHG



 )RU DQRWKHU FULWLTXH RI WKLV LQYHVWRU ³FKRLFH´ DUJXPHQW VHH Impregilo S.p.A. v. Argentine Republic
,&6,'&DVH1R$5%$ZDUG -XQH >KHUHLQDIWHU³Impregilo´@&RQFXUULQJDQG'LVVHQWLQJ
2SLQLRQRI%ULJLWWH6WHUQDWSDUDVDQG



 :KHWKHULQWKH&ODLPDQW¶VYLHZRUWKDWRIWKH7ULEXQDO



,W LV LQVWUXFWLYH WR FRQVLGHU WKH FKURQRORJ\ RI WKHVH WUHDWLHV LQ OLJKW RI WKH SULQFLSOH RI





 6HHDERYHSDUDV





UHVROXWLRQSURYLVLRQVWKHQLWLQFOXGHGWKHPRQWKGRPHVWLFFRXUWVVXEPLVVLRQUHTXLUHPHQWLQ

 LI $UJHQWLQD KDG LQWHQGHG IRU LWV %,7V¶ 0)1 FODXVHV WR DSSO\ WR WKHLU LQWHUQDWLRQDO GLVSXWH

FRQWHPSRUDQHLW\DQGWKHSULQFLSOHRIHIIHFWLYHQHVV ³effet utile´ $VFDQEHVHHQIURP$SSHQGL[



HLJKWGRQRW

IDU HQWHUHG LQWR IRUFH  2I WKHVH QLQH FRQWDLQ WKH PRQWK GRPHVWLF FRXUWV UHTXLUHPHQW ZKLOH

VXEPLVVLRQUHTXLUHPHQWZKLOHWKHRWKHUGLGQRW2QO\RIWKHWUHDWLHVFRQFOXGHGKDYHVR

 'LVVHQWLQJ2SLQLRQRI&KDUOHV1%URZHUDWSDUD





EHWZHHQ  0D\  DQG  0D\  WHQ WUHDWLHV FRQWDLQHG WKH PRQWK GRPHVWLF FRXUWV

WKLUGSDUW\ WUHDWLHV   7KH VDPH FRQFOXVLRQ KROGV HYHQ LI RQH ZHUH WR OLPLW WKH &ODLPDQW¶V



SULRUDQGVXEVHTXHQWWUHDW\SUDFWLFHLQLWVVXEPLVVLRQVDWWKHRUDOKHDULQJV$SSHQGLFHVDQG

&RQWUDFWLQJ3DUWLHVGLGLQIDFWFRQVHQWWRSURWHFWDQGSURPRWHLQYHVWPHQWLQWKHVSHFLILFPDQQHU

,QUHODWLRQWRWKHPRQWKGRPHVWLFFRXUWVSURYLVR$UJHQWLQDSUHVHQWHGHYLGHQFHRILWV

WR $UWLFOH  RI WKH 9LHQQD &RQYHQWLRQ VHUYHV WR FRQILUP WKLV FRQFOXVLRQ  7KH 7ULEXQDO ZLOO

UHVROXWLRQPD\EHVWSURWHFWDQGSURPRWHLQYHVWPHQWLQWKHDEVWUDFW1RUFDQLWEHDQVZHUHGE\



RIWKH7UHDW\¶VREMHFWDQGSXUSRVH$QH[DPLQDWLRQRIUHOHYDQWVXSSOHPHQWDOPDWHULDOVSXUVXDQW

TXHVWLRQ FDQQRW EH DQVZHUHG E\ UHIHUHQFH WR H[WHUQDO RSLQLRQV DV WR ZKLFK W\SHV RI GLVSXWH

7KHIRUHJRLQJDQDO\VLVRIWKH7UHDW\¶VWH[WKDVUHYHDOHGQRLQGLFDWLRQZKDWVRHYHUWKDWWKH

QRWIDOOZLWKLQWKHVFRSHRIWKHRUGLQDU\PHDQLQJRIWKRVHFODXVHVLQWKHLUFRQWH[WDQGLQWKHOLJKW

FRQFOXGLQJ WKH %,7 DJUHHG WR SURWHFW DQG SURPRWH LQYHVWPHQW LQ WKDW SDUWLFXODU PDQQHU  7KLV



9LHQQD&RQYHQWLRQKDVVKRZQWKDWWKH&ODLPDQW¶VSURSRVHGXVHRIWKH%,7¶V0)1FODXVHVGRHV

&ODLPDQW ZRXOG SUHIHU WR EH DEOH WR GR VR  EXW UDWKHU ZKHWKHU *HUPDQ\ DQG $UJHQWLQD LQ





GLVSXWH UHVROXWLRQ FODXVH ZRXOG EHWWHU SURWHFW DQG SURPRWH LQYHVWPHQW  QRU ZKHWKHU WKH

ZKHWKHU DOORZLQJ WKH &ODLPDQW WR LPSRUW DOO RU SRUWLRQV RI D FRPSDUDWRU %,7¶V LQYHVWRU6WDWH

k) Supplementary indications from state practice and international
jurisprudence

REMHFWVDQGSXUSRVHVGRHVQRWDVVLVWWKH&ODLPDQWKHUH

WKHQ WKH 5HVSRQGHQW¶V SRVLWLRQ  )RU WKHVH UHDVRQV D VHSDUDWH FRQVLGHUDWLRQ RI WKH 7UHDW\¶V

FKDUDFWHUL]HWKH&ODLPDQW¶VSRVLWLRQDVPRUHFRPSDWLEOHZLWKWKH7UHDW\¶VREMHFWVDQGSXUSRVHV

OHVV IDYRUDEOH WKDQ WKRVH RI WKH DSSOLFDEOH &RPSDUDWRU 7UHDW\  LW ZRXOG EH LQFRUUHFW WR

RSWLRQV   :LWK UHVSHFW ERWK RI WKHVH DSSURDFKHV FRQIXVH WKH UHDO LVVXH  7KH TXHVWLRQ LV QRW

WRLQYHVWRUVDQGWKHUHIRUHPRUHFRQGXFLYHWRLQYHVWPHQWSURPRWLRQWKDQQRWSURYLGLQJWKHPZLWK

EHWZHHQGLIIHUHQWW\SHVRILQWHUQDWLRQDOGLVSXWHVHWWOHPHQW³RSWLRQV´LVLQKHUHQWO\PRUHIDYRUDEOH

SURPRWLRQ  ,Q D VLPLODU YHLQ WKH 'LVVHQWLQJ 2SLQLRQ DVVHUWV WKDW DOORZLQJ LQYHVWRUV WR FKRRVH

&KLOH %,7 KDV GRQH ZRXOG EH PRUH FRQVLVWHQW ZLWKWKH REMHFWLYH RI LQYHVWPHQW SURWHFWLRQ DQG

LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ SURYLVLRQV RI $UWLFOH RI WKH %DVLF7UHDW\ DUH QRW REMHFWLYHO\

ZLWK WKH HQWLUHW\ RI WKH &RPSDUDWRU 7UHDW\¶V FRUUHVSRQGLQJ DUWLFOH  6LQFH DV QRWHG DERYH WKH

7KH &ODLPDQW DVVHUWV WKDWGLVSHQVLQJ ZLWK WKH PRQWK UHTXLUHPHQW DVWKH $UJHQWLQD

³RSWLRQV´WRVXSSODQWLQJWKHHQWLUHW\RIWKH%DVLF7UHDW\¶VLQYHVWRU6WDWHGLVSXWHUHVROXWLRQDUWLFOH

FRXUWVRIWKH+RVW6WDWH±DUHSHUIHFWO\FRQVLVWHQWZLWKWKHREMHFWVDQGSXUSRVHVRIWKH7UHDW\





LQFOXGLQJ $UWLFOH ¶V UHTXLUHPHQW RI DQ PRQWK VXEPLVVLRQ RI DQ\ FODLPV WR WKH GRPHVWLF
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$UJHQWLQH %,7 DOUHDG\ UHFRJQL]HG DQG DFFHSWHG WKH LQDSSOLFDELOLW\ RI WKH PRQWK GRPHVWLF

SURYLVLRQLQQLQHVXEVHTXHQWWUHDWLHV LQFOXGLQJWKH*HUPDQ$UJHQWLQH%,7

$V WR WKH VWDWH SUDFWLFH RI *HUPDQ\ D FXUVRU\ H[DPLQDWLRQ UHYHDOV WKDW WKH PRQWK






 6HHDOVR7UHDW\EHWZHHQWKH5HSXEOLFRI&KLOHDQGWKH)HGHUDO5HSXEOLFRI*HUPDQ\FRQFHUQLQJWKH
SURPRWLRQ DQG UHFLSURFDO SURWHFWLRQ RI LQYHVWPHQWV VLJQHG  2FWREHU  DW DUW  FRQWDLQLQJ WKH
VDPH
PRQWK
GRPHVWLF
FRXUWV
UHTXLUHPHQW 
DYDLODEOH
DW
KWWSZZZXQFWDGRUJVHFWLRQVGLWHLLDGRFVELWVFKLOHBJHUPDQ\BVSSGI

 7KH'LVVHQWLQJ2SLQLRQVXJJHVWVWKDW$UJHQWLQD¶VSUDFWLFHRILQFOXGLQJWKHPRQWKSURYLVRLQVRPH
ODWHUWUHDWLHVZRXOGQRWKDYHEHHQSRLQWOHVVVLQFHFODLPDQWVUHPDLQDWOLEHUW\WRFRPSO\ZLWKWKHSURYLVR
VKRXOG WKH\ VR ZLVK 'LVVHQWLQJ 2SLQLRQ RI &KDUOHV 1 %URZHU DW SDUD    7KLV ³FKRLFH´ DUJXPHQW LV
GLVLQJHQXRXVLQOLJKWRIWKH'LVVHQWLQJ2SLQLRQ¶VLQVLVWHQFHWKDWGLUHFWDFFHVVWRLQWHUQDWLRQDODUELWUDWLRQLV
LQKHUHQWO\PRUHIDYRUDEOHWRFODLPDQWVWKDQLQWHUQDWLRQDODUELWUDWLRQRQO\IROORZLQJDPDQGDWRU\PRQWK
GRPHVWLF FRXUW SURFHHGLQJ  ,Q DGGLWLRQ LI LQ FRQFOXGLQJ LWV ODWHU WUHDWLHV $UJHQWLQD XQGHUVWRRG
FRPSOLDQFH ZLWK WKH PRQWK SURYLVR WR KDYH EHFRPH RSWLRQDO WKHQ LW LV GLIILFXOW WR XQGHUVWDQG ZK\ LW
FRQWLQXHGWRZRUGWKHSURYLVRLQPDQGDWRU\WHUPV



 7KRVHZLWK6SDLQ6ZHGHQWKH8.&DQDGD,WDO\*HUPDQ\%HOJLXP/X[HPERXUJWKH1HWKHUODQGV
DQG$XVWULD7KH7ULEXQDOQRWHVWKDWWZRRIWKHVHWUHDWLHV WKH1HWKHUODQGVDQG6RXWK.RUHDWUHDWLHV ZHUH
QHJRWLDWHG DQG VLJQHG DW D WLPH ZKHQ DW ODVW RQH WUHDW\ RPLWWLQJ WKH PRQWK UHTXLUHPHQW WKH 3RODQG
WUHDW\ ZDVDOUHDG\LQIRUFH





HQGRUVHG DSRVVLEOHLQYRFDWLRQRIWKH0)1FODXVHVLQWKHPDQQHUQRZSURSRVHG

WKDWWKH*HUPDQ*RYHUQPHQW±OLNHWKH$UJHQWLQH*RYHUQPHQW±QHYHUFRQWHPSODWHG OHWDORQH

0)1FODXVHV2QWKHFRQWUDU\WKHUHDUHLQGLFDWLRQVZLWKLQ*HUPDQ\¶VVWDWHSUDFWLFHVXJJHVWLQJ

WKDW WKH *HUPDQ *RYHUQPHQW LQ  HPEUDFHG WKH &ODLPDQW¶V SURSRVHG LQWHUSUHWDWLRQ RI WKH

PRQWK GRPHVWLF FRXUWV UHTXLUHPHQW DV D JHQHUDO SROLF\ PDWWHU  7KLV GRHV QRW LPSO\ KRZHYHU

ZLWK VSHFLILF /DWLQ $PHULFDQ FRXQWULHV LW GLG QRW SODFH SDUWLFXODU LPSRUWDQFH XSRQ WKH 

VXJJHVWVWKDWZKLOH*HUPDQ\ZDVZLOOLQJWRDJUHHWRWKHSURYLVRLQWKHFRQWH[WRILWVQHJRWLDWLRQV

SURYLVRGRHV QRWIHDWXUHLQ WKH YDVW PDMRULW\ RI *HUPDQ\¶V RWKHU FRQWHPSRUDQHRXV %,7V 7KLV



DUELWUDWLRQSURFHGXUHV

SKUDVH ³WUHDWPHQW LQ WKH WHUULWRU\ RI WKH KRVW VWDWH´ DV H[WHQGLQJ WR WKH %,7¶V LQWHUQDWLRQDO

$UJHQWLQD¶VGHPRQVWUDWHGWUHDW\SUDFWLFH±QDPHO\WKDW$UJHQWLQDGLGQRWLQXQGHUVWDQGWKH

RI FRQWHPSRUDQHLW\ DYRLGV WKLV LQFRQJUXLW\ E\ SUHIHUULQJ WKH LQWHUSUHWDWLRQ FRQVLVWHQW ZLWK

YRLGab initio±LPPHGLDWHO\VXSHUVHGHGE\PHDQVRIWKHWUHDWLHV¶0)1FODXVHV7KHSULQFLSOH

UHVSHFWWRWKHQRWHGWUHDWLHVEHFDXVHWKHPRQWKGRPHVWLFFRXUWVUHTXLUHPHQWZRXOGKDYHEHHQ

0)1FODXVHVZHUHDFFHSWHG,QWKDWFDVHWKHSULQFLSOHRIHIIHFWLYHQHVVZRXOGEHYLRODWHGZLWK

)URP WKLV VWDUWLQJ SRLQW LW EHFRPHV QHFHVVDU\ WR H[DPLQH ZKHWKHU WKH PHDQLQJ RI WKH

 6LQFH$UJHQWLQDKDGQRW\HWFRQFOXGHGDQ\%,7VRPLWWLQJWKHPRQWKUHTXLUHPHQW





 &RQWUDU\ WR WKH DVVHUWLRQ RI WKH 'LVVHQWLQJ 2SLQLRQ WKLV GRHV QRW HQWDLO DQ ³DEDQGRQPHQW´ RI WKH
SULQFLSOHRIFRQWHPSRUDQHLW\ 'LVVHQWLQJ2SLQLRQRI&KDUOHV1%URZHUDWSDUD 5DWKHUWKHSULQFLSOH
RIFRQWHPSRUDQHLW\KDVUHYHDOHGWKDWWKH&RQWUDFWLQJ6WDWHVGLGQRWOLNHO\HQGRUVHWKH&ODLPDQW¶VSURSRVHG
LQWHUSUHWDWLRQRIWKH0)1FODXVHV¶XVHRIWKHSKUDVH³WUHDWPHQWLQWKHWHUULWRU\RIWKHKRVW6WDWH´DWWKHWLPH
RI WKH FRQFOXVLRQ RI WKH %,7  7KH 7ULEXQDO QRZ WXUQV WR FRQVLGHU ZKHWKHU LQ WKH DOWHUQDWLYH WKH
&RQWUDFWLQJ 6WDWHV KDYH VLQFH DOWHUHG WKHLU RULJLQDO XQGHUVWDQGLQJ RI WKH 7UHDW\¶V WHUPV VR DV WR
VXEVHTXHQWO\HPEUDFHWKH&ODLPDQW¶VSURSRVHGLQWHUSUHWDWLRQ






 6HHHJ7UHDW\EHWZHHQWKH)HGHUDO5HSXEOLFRI*HUPDQ\DQG%ROLYLDFRQFHUQLQJWKHSURPRWLRQDQG
PXWXDO SURWHFWLRQ RI LQYHVWPHQWV ZLWK SURWRFRO  VLJQHG  0DUFK  DW DUW  DYDLODEOH DW
KWWSZZZXQFWDGRUJVHFWLRQVGLWHLLDGRFVELWVJHUPDQ\BEROLYLDSGI



RI WKH VFRSH RI ³WUHDWPHQW´ VR DV WR FRYHU QRW RQO\ LQYHVWPHQW SURWHFWLRQ VWDQGDUGV EXW DOVR

MaffeziniGHFLVLRQRI-DQXDU\WKDWIRUWKHILUVWWLPHLQLWLDWHGDQHQODUJHGLQWHUSUHWDWLRQ

QRW SULPDULO\ IURP VWDWH SUDFWLFH EXW IURP WKH LQYHVWRU6WDWH DUELWUDO FDVH ODZ  ,W ZDV WKH

VWULNLQJWRQRWHWKDWPRYHPHQWVWRZDUGVDQHQODUJHPHQWRIWKHVFRSHRIWKLVSKUDVHKDYHVWHPPHG

VLQFHEHHQDFFHSWHGE\VWDWHVDQGLQSDUWLFXODUE\$UJHQWLQDDQG*HUPDQ\,QWKLVUHJDUGLWLV

LQWHUQDWLRQDO FDVH ODZ WKDW D FRKHUHQW DQG JHQHUDOO\ DFFHSWHG QHZ PHDQLQJ RI WKH SKUDVH KDV

SHUPLVVLEOHLQWKHIDFHRIFRQYLQFLQJHYLGHQFHUHIOHFWHGE\VWDWHSUDFWLFHGRFWULQDODQDO\VLVDQG

LQWHUSUHWDWLRQ LV UHTXLUHG LQ WKH SUHVHQW LQVWDQFH  6XFK DQ LQWHUSUHWDWLRQ ZRXOG RQO\ EH

SKUDVH ³WUHDWPHQW LQ LWV WHUULWRU\´ KDV HYROYHG RYHU WLPH LQ RUGHU WR VHH ZKHWKHU DQ HYROXWLYH



FRQFOXVLRQ

WR WKH &ODLPDQW¶V SURSRVHG LQWHUSUHWDWLRQ RI WKH 0)1 FODXVHV DW WKH WLPH RI WKH 7UHDW\¶V

LQFRQVLVWHQF\SURYLGHV\HWDQRWKHULQGLFDWLRQWKDWWKH&RQWUDFWLQJ6WDWH3DUWLHVGLGQRWVXEVFULEH

QRWEHHQWLWOHGWRSURFHHGGLUHFWO\WRELQGLQJLQWHUQDWLRQDODUELWUDWLRQDJDLQVW$UJHQWLQD7KLV

ZLWK $UJHQWLQH LQYHVWRUV LQ FLUFXPVWDQFHV LQ ZKLFK VLPLODUO\ VLWXDWHG *HUPDQ LQYHVWRUV ZRXOG

7UHDW\±*HUPDQ\FRQVFLRXVO\FRQVHQWHGWRSURFHHGGLUHFWO\WRELQGLQJLQWHUQDWLRQDODUELWUDWLRQ

ODQJXDJH7KHUHLVQRLQGLFDWLRQWKDW±GHVSLWHWKHUHFLSURFDODQGELODWHUDOQDWXUHRIWKHUHVWRIWKH

VWDWH RI DIIDLUV  <HW WKH &RQWUDFWLQJ 6WDWH 3DUWLHV ZRUGHG $UWLFOH  LQ HQWLUHO\ V\PPHWULF

*RYHUQPHQW,QWKDWFDVHRQHZRXOGH[SHFW$UWLFOHRIWKH%,7WRUHIOHFWWKLVDV\PPHWULFDO

FRXUWV SURYLVR WR DQ\ SRWHQWLDO LQYHVWPHQW FODLPV E\ $UJHQWLQH LQYHVWRUV DJDLQVW WKH *HUPDQ

GRPHVWLFFRXUWV7KH&ODLPDQW¶VWKHRU\ZRXOGLPSO\WKDW*HUPDQ\XSRQVLJQLQJWKH*HUPDQ

UHOHYDQW PHWULF WKHQ $UJHQWLQD QHHGOHVVO\ DQG LQH[SOLFDEO\ LQFOXGHG WKH GRPHVWLF FRXUWV

7KHVH SDWWHUQV ZRXOG VHHP VWUDQJH LQGHHG LI WKH &ODLPDQW¶V DVVHUWLRQV FRQFHUQLQJ WKH

DXWKRUL]LQJLQYHVWRUVWRDFFHVVLQWHUQDWLRQDODUELWUDWLRQZLWKRXWDQ\VRUWRISULRUUHFRXUVHWRWKH





6RXWK.RUHD IRUQRJRRGUHDVRQDWDOO,IRQHWDNHVGDWHVRIHQWU\LQWRIRUFH $SSHQGL[ DVWKH

3ULRU WR FRQFOXGLQJ LWV %,7 ZLWK $UJHQWLQD *HUPDQ\ KDG FRQFOXGHG RWKHU %,7V



QR OHVV WKDQ ILYH VXEVHTXHQW WUHDWLHV WKRVH ZLWK 6SDLQ &DQDGD $XVWULD WKH 1HWKHUODQGV DQG
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'LVVHQWLQJ 2SLQLRQ   7KLV LV QRW VXUSULVLQJ JLYHQ WKDW QRQH RI WKH FDVHV ILQGLQJ LQ IDYRU RI
0)1JHQHUDWHG H[WHQVLRQV RI MXULVGLFWLRQ KDV SRLQWHG WR DQ\ SULQFLSOHG WH[WXDO EDVLV IRU

DZDUG ZKLFK ZLWK GXH UHVSHFW WR LWV WDOHQWHG DXWKRUV UHPDLQV RQH RI WKH PRVW KLJKO\

FRQWURYHUVLDODZDUGVLQWKHKLVWRU\RIFRQWHPSRUDU\LQYHVWRU6WDWHDUELWUDWLRQ

DQ LQWHUQDWLRQDO DUELWUDO WULEXQDO DW WKH RSWLRQ RI WKH LQYHVWRU E\ UHIHUHQFH WR WKH LQWHUQDWLRQDO

OHDVW QLQH NQRZQ LQYHVWRU6WDWH DUELWUDO SDQHOV KDYH IRXQG WKDW D SDUWLFXODU %,7¶V 0)1 FODXVH

WUHDW\FODXVHVWKHPVHOYHVGRQRWGLVWLQJXLVKDVWRW\SH7KH'LVVHQWLQJ2SLQLRQ¶VDWWHPSWWRGUDZ

GHEDWH VRPHWLPHV ZLWK UHVSHFW WR WKH YHU\ VDPH WUHDW\ ± LQFOXGLQJ WKH 7UHDW\ SUHVHQWO\ XQGHU

7KH 'LVVHQWLQJ 2SLQLRQ DWWHPSWV WR GLVFRXQW WKH EXON RI WKH FRQWUDU\ DXWKRULW\ E\

 Maffezini DERYHQRWHDWSDUDV





 'LVVHQWLQJ2SLQLRQRI&KDUOHV1%URZHUDWSDUDV




 7KHWintershallDQGSiemensWULEXQDOVUHDFKHGRSSRVLWHFRQFOXVLRQVFRQFHUQLQJWKH*HUPDQ$UJHQWLQH
%,7ZKRVHLQWHUSUHWDWLRQLVDWLVVXHLQWKHSUHVHQWFDVH0RVWUHFHQWO\WKHHochtiefPDMRULW\FDPHGRZQ
RQWKHVLGHRIWKHSiemensWULEXQDOZKLOHWKHGLVVHQWVLGHGZLWKWKHWintershallRXWFRPH


 6HH Técnicas Medioambientales Tecmed S.A. v. United Mexican States ,&6,' &DVH 1R
$5% $)  $ZDUG  0D\   Salini v. Jordan DERYH QRWH  Plama DERYH QRWH 
Berschader DERYH QRWH  Telenor Mobile Communications A.S. v. The Republic of Hungary ,&6,'
&DVH1R$5%$ZDUG 6HS Wintershall DERYHQRWHRenta4DERYHQRWH &KDUOHV
%URZHU GLVVHQWLQJ  Mr. Tza Yap Sum v. The Republic of Peru ,&6,' &DVH 1R $5% 'HFLVLRQ RQ
-XULVGLFWLRQDQG&RPSHWHQFH -XQH Austrian Airlines v. the Slovak Republic81&,75$/)LQDO
$ZDUG 2FW  UHGDFWHGYHUVLRQ  &KDUOHV%URZHUGLVVHQWLQJ DQGICS v. ArgentinaDERYHQRWH

 6HHRosInvestDERYHQRWHMaffeziniDERYHQRWHSiemens DERYHQRWHNational Grid Gas
Natural Camuzzi 2 InterAguas DQG AWG DOO DERYH QRWH  LQ FRQWUDVW WR WKH GLVVHQW WKH 7ULEXQDO
FRQVLGHUVWKHInterAguasDQGAWGDZDUGVDVFRPSULVLQJRQO\DVLQJOHILQGLQJDVWKH\ZHUHLVVXHGDURXQG
WKHVDPHWLPHE\WKHVDPHSDQHORIDUELWUDWRUVDQGDUHLQODUJHSDUWQHDUO\YHUEDWLPLGHQWLFDO Impregilo
DERYHQRWH %ULJLWWH6WHUQGLVVHQWLQJ DQGHochtiefDERYHQRWH &KULVWRSKHU7KRPDVGLVVHQWLQJ 









FODLPDQWVWRFLUFXPYHQWWKHPRQWKGRPHVWLFFRXUWVUHTXLUHPHQWRIYDULRXV$UJHQWLQH%,7VLQ

 ,ELGDWQ





,Q RWKHU ZRUGV -XGJH %URZHU HQYLVLRQV VRPH FLUFXPVWDQFHV ZKHUHLQ DQ 0)1 FODXVH PD\ DXWKRUL]H D
FODLPDQW WR HQJDJH LQ LQWHUQDWLRQDO DUELWUDWLRQ DJDLQVW D VWDWH XQGHU D EDVLF WUHDW\ ZKLFK FRQWDLQV QR
LQYHVWRU6WDWHDUELWUDWLRQFODXVHDWDOO

³:KLOHZHQHHGQRWGHFLGHWKHSRLQWDVLWKDVQRWEHHQSXWEHIRUHXV,SRVHWKHTXHVWLRQ
ZKHWKHUHYHQLIWKH7UHDW\LVLQWHUSUHWHGDVEDUULQJDUELWUDWLRQRIDOOFODLPVIRUYLRODWLRQ
RIVXEVWDQWLYHSURYLVLRQVRIWKH7UHDW\LWVHOILWSURSHUO\FDQEHFRQVWUXHGDVSUHFOXGLQJ
DQ LPSRUWDEOH µQHZ¶ VXEVWDQWLYH SURYLVLRQ >DQ XPEUHOOD FODXVH LQ WKDW FDVH@ IURP
EULQJLQJZLWKLWDQDVVRFLDWHGULJKWWRDUELWUDWLRQ´


 7KH 'LVVHQWLQJ 2SLQLRQ FULWLFL]HV WKH Wintershall WULEXQDO IRU H[SUHVVLQJ FRQFHUQ WKDW H[SDQVLYH
LQWHUSUHWDWLRQVRI0)1FODXVHVFRXOGDOORZFODLPDQWVHYHQWRFKDQJHWKH%DVLF7UHDW\¶VGHVLJQDWHGDUELWUDO
IRUXP HJ IURP ,&6,' WR 81&,75$/ 'LVVHQWLQJ 2SLQLRQ RI &KDUOHV 1 %URZHU DW SDUD    %XW WKH
7ULEXQDOQRWHVWKDWWKH'LVVHQWLQJ2SLQLRQLVFDUHIXOQRWWRGLVDSSURYHRIWKDWSRVVLELOLW\,QIDFW-XGJH
%URZHUKDVRQDWOHDVWRQHRFFDVLRQJRQHVRIDUDVWRVXJJHVWWKHDSSOLFDWLRQRI0)1FODXVHVWRDFKLHYHD
VWLOOJUHDWHUIHDW1DPHO\LQIRRWQRWHWRKLVAustrian AirlinesGLVVHQW DERYHQRWH KHVWDWHG

 6HHHJSaliniDERYHQRWHDWSDUDVPlamaDERYHQRWHDWSDUDVWintershall
DERYHQRWHDWSDUDV6HHDOVRImpregiloDERYHQRWH6HSDUDWH2SLQLRQRI%ULJLWWH6WHUQ
)RUVFKRODUO\FULWLTXHVVHH=DFKDU\'RXJODV³7KH0)1&ODXVHLQ,QYHVWPHQW7UHDW\$UELWUDWLRQ7UHDW\
,QWHUSUHWDWLRQ 2II WKH 5DLOV´ Journal of International Dispute Settlement 9RO  1R    SS 
 %ULJLWWH 6WHUQ ³,&6,' $UELWUDWLRQ DQG WKH 6WDWH¶V ,QFUHDVLQJO\ 5HPRWH &RQVHQW $ 3URSRV WKH
0DIIH]LQL&DVH´LQ67(9(&+$5129,7='(%5$67(*(5$1'3(7(59$1'(1%266&+( ('6 /$:,17+(
6(59,&( 2) +80$1 ',*1,7<  (66$<6 ,1 +21285 2) )/25(17,12 )(/,&,$12 &DPEULGJH 8QLYHUVLW\
3UHVV SS





GLVWLQFWLRQ ZLWKRXW D GLIIHUHQFH  ,W LV WUXH WKDW QLQH RXW RI HOHYHQ DUELWUDO SDQHOV KDYH DOORZHG

DVVHUWLQJ WKDW WKRVH FDVHV GHDOW ZLWK IDFWXDOO\ GLVWLQFW VLWXDWLRQV  :LWK UHVSHFW WKLV LV D



FRQVLGHUDWLRQ 7KLVUHODWLYHO\HYHQVSOLWVKRZVWKDWWKHUHLVDV\HWQRHVWDEOLVKHGopinio juris

D GLVWLQFWLRQ LV HVSHFLDOO\ EDIIOLQJ LQ OLJKW RI WKH IDFW WKDW LWV GLVWLQJXLVKHG DXWKRU KDV DOUHDG\

RI DOWHUDWLRQ VRXJKW E\ WKH &ODLPDQW LV RI QR PRPHQW LQ DQVZHULQJ WKLV TXHVWLRQ EHFDXVH WKH

UHDFKHG WKH RSSRVLWH UHVXOW   (PLQHQW DUELWUDWRUV KDYH FRPH GRZQ RQ RSSRVLWH VLGHV RI WKH



GLVSXWHVHWWOHPHQWSURYLVLRQVRIDOOH[LVWLQJDQGIXWXUHFRPSDUDWRUWUHDWLHV"7KHSDUWLFXODUW\SH

FRXOGEHXVHGWRPRGLI\LWVLQWHUQDWLRQDOGLVSXWHUHVROXWLRQSURYLVLRQV ZKLOHDQRWKHUWHQKDYH



0)1FODXVHVRIWKH%DVLF7UHDW\WRDOWHUWKHVFRSHRIWKHLUFRQVHQWWRVXEPLWWRWKHMXULVGLFWLRQRI

7KHOHJDOTXHVWLRQEHIRUHWKH7ULEXQDOLVGLGWKH&RQWUDFWLQJ6WDWH3DUWLHVLQWHQGIRUWKH



PD\ QRZDGD\V EH XQGHUVWRRG DV FRYHULQJ WKH LQWHUQDWLRQDO VHWWOHPHQW RI GLVSXWHV  7RGDWH DW

DQ\VXFKEDVLV 

RSHUDWLRQRIDQ0)1FODXVHDQGWKRVHZKLFKPD\QRW1RUGRHVWKH'LVVHQWLQJ2SLQLRQLGHQWLI\

FRQVHQVXV ZKHUHE\ DQ 0)1 FODXVH¶V UHIHUHQFH WR ³WUHDWPHQW LQ WKH WHUULWRU\ RI WKH KRVW 6WDWH´

LQWHUQDWLRQDOODZLVQRWPDGHSULPDULO\E\DUELWUDWRUV FRPPRQ VWDWHSUDFWLFHKDV\HWUHDFKHGD

UHVROYHGWKHTXHVWLRQSURYHVWKDWQHLWKHUWKHDUELWUDOFRPPXQLW\QRUPRUHLPSRUWDQWO\ DVSXEOLF

$EULHIORRNDWWKHZD\VLQZKLFKYDULRXVLQYHVWRU6WDWHWULEXQDOVDQG6WDWHVKDYHVLQFH

KDYH VHYHUHO\ FULWLFL]HG ERWK WKH UHDVRQLQJ DQG WKH RXWFRPH RI WKH FDVHV HPEUDFHG E\ WKH

6WDWHWULEXQDOVKDYHIROORZHGHLWKHULQWRWRRULQSDUWWKHLQWHUSUHWDWLRQLQLWLDWHGE\RQHDUELWUDO



GHQ\LQJ WKH DSSOLFDELOLW\ RI 0)1 FODXVHV WR %,7V¶ LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ SURYLVLRQV

FODXVH VKRXOG QRW QRZ EH LQWHUSUHWHG LQ DQ HYROXWLRQDU\ PDQQHU VROHO\ EHFDXVH VRPH LQYHVWRU

GLVWLQJXLVKLQJEHWZHHQWKRVHLQWHUQDWLRQDOGLVSXWHVHWWOHPHQWSURYLVLRQVZKLFKPD\EHDOWHUHGE\

UHOLDQFHXSRQ0)1FODXVHV ,WLVDOVRWUXHKRZHYHUWKDWVHYHUDORIWKHWHQDUELWUDOWULEXQDOV
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³DIWHU WKH GHFLVLRQ RQ MXULVGLFWLRQ LQ Siemens WKH $UJHQWLQH 5HSXEOLF DQG
3DQDPD H[FKDQJHG GLSORPDWLF QRWHV ZLWK DQ µLQWHUSUHWLYH GHFODUDWLRQ¶ RI WKH
0)1 FODXVH LQ WKHLU  LQYHVWPHQW WUHDW\ WR WKH HIIHFW WKDW WKH 0)1 FODXVH
GRHVQRWH[WHQGWRGLVSXWHUHVROXWLRQFODXVHVDQGWKDWWKLVKDVDOZD\VEHHQWKHLU
LQWHQWLRQ´ 

$VIRU$UJHQWLQDDVQRWHGE\WKHNational GridWULEXQDO

 National GridDERYHQRWHDWSDUD HPSKDVLVDGGHG 





 *HUPDQ0RGHO%,7DYDLODEOHDWKWWSZZZLWDODZFRPLQYHVWPHQWWUHDWLHVKWP





 7KH 7ULEXQDO LV QRW DZDUH RI DQ\ LQVWDQFH LQ ZKLFK *HUPDQ\ DV D UHVSRQGHQW 6WDWH LQ D %,7EDVHG
DUELWUDOFODLPKDVKDGWRWDNHDSRVLWLRQRQWKHOHJDOTXHVWLRQUDLVHGE\WKHVHSURFHHGLQJV



 6HH Austrian Airlines DERYH QRWH  6HSDUDWH 2SLQLRQ RI &KDUOHV 1 %URZHU ILQGLQJ LQ
FLUFXPVWDQFHV ZKHUH WKH EDVLF WUHDW\ VWLSXODWHG WKDW WKH VFRSH RI DQ LQWHUQDWLRQDO DUELWUDO WULEXQDO¶V
MXULVGLFWLRQZDVOLPLWHGWRFODLPVFRQFHUQLQJWKHDPRXQWRUPHWKRGRISD\PHQWRIFRPSHQVDWLRQRQFHWKH
RFFXUUHQFH RI DQ H[SURSULDWLRQ KDG DOUHDG\ EHHQ IRXQG E\ WKH GRPHVWLF DXWKRULWLHV WKDW DQ 0)1 FODXVH
QHYHUWKHOHVVHQWLWOHGWKHWULEXQDOWR GHWHUPLQHWKHSUHOLPLQDU\TXHVWLRQDVWRZKHWKHUDQH[SURSULDWLRQ
KDG RFFXUUHG DQG   GHFLGH WKH FODLPDQW¶V IDLU DQG HTXLWDEOH WUHDWPHQW DQG IXOO SURWHFWLRQ DQG VHFXULW\
FODLPV VHHDOVRRenta4DERYHQRWH6HSDUDWH2SLQLRQRI&KDUOHV1%URZHUDWSDUDV UHDFKLQJ
WKH VDPH UHVXOW RQ WKH EDVLV RI DQ 0)1 FODXVH ZKRVH DSSOLFDWLRQ ZDV H[SUHVVO\ OLPLWHG WR WKH IDLU DQG
HTXLWDEOHWUHDWPHQWVWDQGDUG 





PXWXDOGLVDSSURYDORIWKDWKROGLQJ

WKHPVHOYHVIURPWKHXQGHUVWDQGLQJDGRSWHGE\WKHSiemensWULEXQDOLVWKHUHIRUHLQGLFDWLYHRIWKHLU

&ODLPDQW  7KH IDFW WKDW $UJHQWLQD DQG 3DQDPD QHYHUWKHOHVV ZHQW RXW RI WKHLU ZD\ WR GLVWDQFH

UHVROXWLRQSURYLVLRQVDUHLQVWHDGVLPLODUWRWKRVHRIWKH&KLOH$UJHQWLQD%,7UHOLHGXSRQE\WKH

3DQDPD$UJHQWLQD %,7 GRHV QRW LQFOXGH WKH PRQWKV GRPHVWLF FRXUWV SURYLVR  ,WV GLVSXWH

SDUWLFXODUO\ZKHQWKHGHFODUDWLRQUHODWHVWRDGLIIHUHQWWUHDW\,WPHULWVQRWLFHKRZHYHUWKDWWKH

KDVDOUHDG\DULVHQFDQQRWEHFRQVLGHUHGDVDGHILQLWLYHJXLGHWRWKH6WDWH¶VRULJLQDOLQWHQWLRQV±

2EYLRXVO\ DQLQWHUSUHWLYHGHFODUDWLRQLVVXHG E\ D 6WDWHDIWHUD WUHDW\EDVHGLQWHUSUHWLYH GLVSXWH



GRHVKRZHYHUUHWDLQWKHWHUULWRULDOOLPLWDWLRQXSRQWKHVFRSHRIWKH0)1FODXVH 

PRVW UHFHQW *HUPDQ 0RGHO %,7 QHLWKHU H[SOLFLWO\ DFFHSWV QRU UHMHFWV WKHMaffezini KROGLQJ  ,W

WRLQGLFDWHDQ\FKDQJHLQRUFODULILFDWLRQRIWKDWFRXQWU\¶VSRVLWLRQ 7KH7ULEXQDOQRWHVWKDWWKH

KDYHVXEPLWWHGQRHYLGHQFHFRQFHUQLQJWKHVXEVHTXHQWVWDWHSUDFWLFHRI*HUPDQ\WKDWZRXOGWHQG

SUDFWLFHRIWKH7UHDW\¶V&RQWUDFWLQJ6WDWH3DUWLHVDQGWKDWRIRWKHUVWDWHV7KHGLVSXWLQJSDUWLHV

$VIDUDVWKHHYROXWLRQRIVWDWHSUDFWLFHLVFRQFHUQHGRQHPXVWUHVSHFWLYHO\FRQVLGHUWKH

6ZLW]HUODQG DQG &RORPELD OLNHZLVH DSSHDU WR KDYH FODULILHG WKHLU LQYHVWPHQW WUHDW\

)LQDOO\WKH(XURSHDQ&RPPLVVLRQ '*7UDGH LQYLHZRILWVLPSHQGLQJFRPSHWHQFHWR





 ,ELGDWS




 5HSULQWHGLQ$5=LHJOHU³The Nascent International Law on Most-Favoured-Nation (MFN) Clauses
in Bilateral Investment Treaties (BITs)´ (XURSHDQ <HDUERRN RI ,QWHUQDWLRQDO (FRQRPLF /DZ  'HF
 S HPSKDVLVDGGHG 7KHVDPH ³YDQLVKLQJ IRRWQRWH´ ZDVDOVRLQVHUWHGLQWKHGUDIWWH[WRIWKH
)UHH7UDGH$UHDRIWKH$PHULFDVZKLFKKDV\HWWREHDGRSWHG 6HHIQWRFKDS;9,,)UHH7UDGH$UHD
RI WKH $PHULFDV GUDIW RI  1RYHPEHU  )7$$71&Z5HY DYDLODEOH DW  KWWSZZZIWDD
DOFDRUJIWDDGUDIW&KDSWHU;9,,BHDVS 



IXWXUH(8%,7V,WUHFRPPHQGHGWKDW³>W@KHVFRSHRIWKH0)1FODXVHLVIRFXVHGDQGOLPLWHGWR

 0D\ LQ ZKLFK LWDGYDQFHG LWVVXJJHVWHG VFRSH IRU DQ\ 0)1 FODXVHV WR EH LQFOXGHGLQ

QHJRWLDWHLQYHVWPHQWWUHDWLHVRQEHKDOIRIWKH(XURSHDQ&RPPXQLW\SXEOLVKHGDQ,VVXH3DSHURQ



³)RU JUHDWHU FHUWDLQW\ LW LV IXUWKHU XQGHUVWRRG WKDW WKH PRVW IDYRXUDEOH QDWLRQ
WUHDWPHQW « GRHV QRW HQFRPSDVV PHFKDQLVPV IRU WKH VHWWOHPHQW RI LQYHVWPHQW
GLVSXWHV SURYLGHG IRU LQ RWKHU LQWHUQDWLRQDO DJUHHPHQWV FRQFOXGHG E\ WKH 3DUW\
FRQFHUQHG´ 

WKHSDUWLHVLQFOXGHGDQDQQH[ZKLFKUHDGV

SUDFWLFH LQ UHDFWLRQ WR Maffezini RQ DW OHDVW RQH RFFDVLRQ  ,Q DQ DJUHHPHQW VLJQHG RQ  0D\



³7KH 0RVW)DYRUHG1DWLRQ 7UHDWPHQW $UWLFOH RI WKLV $JUHHPHQW LV H[SUHVVO\
OLPLWHG LQ LWV VFRSH WR PDWWHUV µZLWK UHVSHFW WR WKH HVWDEOLVKPHQW DFTXLVLWLRQ
H[SDQVLRQ PDQDJHPHQW FRQGXFW RSHUDWLRQ DQG VDOH RU RWKHU GLVSRVLWLRQV RI
LQYHVWPHQWV¶7KH3DUWLHVVKDUHWKHXQGHUVWDQGLQJDQGLQWHQWWKDWWKLVFODXVHGRHV
QRW HQFRPSDVV LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ PHFKDQLVPV VXFK DV WKRVH
FRQWDLQHGLQ6HFWLRQ&RIWKLVFKDSWHUDQGWKHUHIRUHFRXOGQRWUHDVRQDEO\OHDGWR
DFRQFOXVLRQVLPLODUWRWKDWRIWKHMaffeziniFDVH´

ZKHUHLQWKHSDUWLHVLQVHUWHGDIRRWQRWHLQWRWKHQHJRWLDWLQJKLVWRU\LQGLFDWLQJ

&HQWUDO $PHULFD'RPLQLFDQ 5HSXEOLF8QLWHG 6WDWHV )UHH 7UDGH $JUHHPHQW '5&$)7$ 

FODULILFDWLRQV WR UHDFK LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ  7KLV LV WKH FDVH IRU H[DPSOH ZLWK WKH

&RQWUDFWLQJ 6WDWH 3DUWLHV GLG QRW LQWHQG IRU WKH 0)1 FODXVHV WKDW DUH WKH VXEMHFW RI WKH

VLQFH WKH DGYHQW RI WKH Maffezini GHFLVLRQ KDYH JRQH LQ WKH GLUHFWLRQ RI FRQILUPLQJ WKDW WKH

VFRSH,QWKLVUHJDUGLWVKRXOGEHQRWHGWKDWWKHRQO\NQRZQFODULILFDWLRQVLVVXHGE\RWKHU6WDWHV

WKH WLPH RI WKH FRQFOXVLRQ RI WKH *HUPDQ$UJHQWLQH %,7 KDV VLQFH HYROYHG WR DFTXLUH D ODUJHU

WKH0)1FODXVH¶VVFRSHRIRSHUDWLRQWKDWSUHYDLOHGDPRQJWKHJHQHUDOLQWHUQDWLRQDOFRPPXQLW\DW

6WDWHVPD\SURYHLOOXPLQDWLQJ7KLVLVVREHFDXVHWKH\PD\FODULI\ZKHWKHUWKHXQGHUVWDQGLQJRI





FLUFXPVWDQFHVKHQRZGLVWLQJXLVKHVDQGRQWKHEDVLVRIWKHVDPHUHDVRQVKHQRZFLWHV

/LNH WKH &RQWUDFWLQJ 6WDWHV¶ RZQ WUHDW\ SUDFWLFHV WKH UHFHQW WUHDW\ SUDFWLFHV RI RWKHU



IRXQG LQ IDYRU RI 0)1JHQHUDWHG HQODUJHPHQWV RI D WULEXQDO¶V MXULVGLFWLRQ LQ VRPH RI WKH YHU\
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7KH'LVVHQWLQJ2SLQLRQDWWHPSWVWRWXUQDOORIWKLVHYLGHQFHRQLWVKHDGDUJXLQJWKDWWKH

The Dissenting Opinion and the Concurring Statement

-XGJH%URZHUKDVVHHQILWWRDSSHQGD'LVVHQWLQJ2SLQLRQLQZKLFKKHGLVDJUHHVZLWKWKH

l)

3URIHVVRU%HOOR-DQHLURDSSHQGVD&RQFXUULQJ6WDWHPHQW+HGRHVVRLQRUGHUWRH[SODLQ






7KH7ULEXQDO¶VDERYHDQDO\VLVKDVOHGWRWKHIROORZLQJFRQFOXVLRQV

4. Summary of Tribunal’s MFN analysis

SiemensFDVHLQZKLFK3URIHVVRU%HOOR-DQHLURDOVRSDUWLFLSDWHG



KLV UHDVRQV IRU VXEVFULELQJ WR WKLV $ZDUG WKH UHVXOW RI ZKLFK GLIIHUV IURP WKDW RI WKH HDUOLHU



FULWLFLVPVKDYHFRQWULEXWHGWRWKLV$ZDUG

7ULEXQDO H[SUHVVHV LWV VLQFHUH JUDWLWXGH WR -XGJH %URZHU IRU WKH WHFKQLFDO SUHFLVLRQ ZKLFK KLV

YLHZVZKLFKKDVWDNHQSODFHDPRQJWKH7ULEXQDOPHPEHUVLQWKHFRXUVHRIWKHGHOLEHUDWLRQV7KH

FDVH1RWZLWKVWDQGLQJWKLVGLVDJUHHPHQWWKH7ULEXQDOKDVJUHDWO\EHQHILWHGIURPWKHH[FKDQJHRI

VXEPLWWRWKHMXULVGLFWLRQRIDQLQWHUQDWLRQDODUELWUDOWULEXQDOLQWKHFLUFXPVWDQFHVRIWKHSUHVHQW

UDLVHG EXW KDV IRXQG WKDW WKH\ IDLO WR HVWDEOLVK WKH FRQVHQW RI WKH &RQWUDFWLQJ 6WDWH 3DUWLHV WR

7ULEXQDO¶V0)1DQDO\VLVLQYLYLGWHUPV7KH7ULEXQDOKDVFDUHIXOO\FRQVLGHUHGHDFKRIWKHSRLQWV



7UHDW\¶VWH[W

VXSSOHPHQWDU\ PDWHULDOV FRQILUP WKH FRQFOXVLRQ UHDFKHG E\ WKH 7ULEXQDO RQ WKH EDVLV RI WKH

DFKLHYH WKH HQODUJHG PHDQLQJ GHVLUHG E\ WKH &ODLPDQW  2Q WKH FRQWUDU\ DOO RI WKH UHOHYDQW

7ULEXQDOWRLQWHUSUHWWKH0)1FODXVHVRIWKH*HUPDQ$UJHQWLQH%,7LQDQHYROXWLYHZD\VRDVWR

6WDWH¶V WUHDWPHQW RI LQYHVWPHQWV ZLWKLQ LWV WHUULWRU\  1RU GR WKHVH PDWHULDOV DXWKRUL]H WKH

LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ ZLWKLQ WKH SXUYLHZ RI WKH 0)1 FODXVHV¶ UHIHUHQFHV WR WKH +RVW





,QVXPQRQHRIWKHWUHDW\PDWHULDOVZKLFKWKH7ULEXQDOKDVEHHQDEOHWRH[DPLQHLQDQ\

ZD\VXJJHVWVWKDWWKH&RQWUDFWLQJ6WDWH3DUWLHVWRWKH*HUPDQ$UJHQWLQH%,7LQWHQGHGWRLQFOXGH



LQYHVWRU6WDWHDUELWUDOWULEXQDOVSURYLGHVQRVXFKLQGLFDWLRQKHUH

$UJHQWLQD ± KDYH FKRVHQ WR VSHDN RXW DJDLQVW ZKDW WKH\ UHJDUG DV HUUDQW UXOLQJV E\ FHUWDLQ

EH HVWDEOLVKHG RQ WKH EDVLV RI REMHFWLYH LQGLFDWRUV  7KH IDFW WKDW VRPH 6WDWHV ± LQFOXGLQJ

QHZDUJXPHQW(DFKVWDWH¶VFRQVHQWWRVXEPLWWRWKHMXULVGLFWLRQRIDQLQWHUQDWLRQDOWULEXQDOPXVW


 7KH'LVVHQWLQJ2SLQLRQSRLQWVWRWKH8.%RVQLD%,7DVDQH[DPSOHRIDSRVWMaffeziniWUHDW\ZKLFK
³H[SOLFLWO\ DSSOLHV WKDW %,7¶V 0)1 FODXVH WR WKDW WUHDW\¶V GLVSXWH VHWWOHPHQW SURYLVLRQV´ 'LVVHQWLQJ
2SLQLRQRI&KDUOHV1%URZHUDWSDUD 7KH8.%RVQLD%,7KRZHYHUGRHVQRWDSSHDUWRFRQVWLWXWHD
FKDQJHLQRUFODULILFDWLRQRIWKH8.¶VSROLF\DVLWDSSHDUVWRKDYHEHHQEDVHGRQD8.PRGHO%,7WKDWZDV
DOUHDG\ LQ HIIHFW SULRU WR Maffezini  7KH 8.¶V GLVWLQFWLYH DQG FRQVLVWHQW SROLF\ WKXV GRHV QRW LPSO\ DQ
HYROXWLRQ LQ WKH JHQHUDO XQGHUVWDQGLQJ VKDUHG E\ WKH PDMRULW\ RI VWDWHV FRPSULVLQJ WKH LQWHUQDWLRQDO
FRPPXQLW\


 7KH7ULEXQDOQRWHVWKDWWKH8QLWHG6WDWHVUHFHQWO\FRQFOXGHGDUHYLHZRILWV0RGHO%,7$VSDUW
RIWKDWSURFHVVWKH866WDWH'HSDUWPHQWFRPPLVVLRQHGDQH[SHUWUHSRUWIURPWKH$GYLVRU\&RPPLWWHHRQ
,QWHUQDWLRQDO (FRQRPLF 3ROLF\  $ VXEJURXS RI WKH &RPPLWWHH PHPEHUV DGGUHVVHG WKH TXHVWLRQ RI WKH
VFRSHRIDSSOLFDWLRQRIWKH0RGHO%,7¶V0)1FODXVHDQGUHFRPPHQGHGWKDWWKH%,7EHUHYLVHGVRDVWR
FODULI\WKDWWKH0)1FRPPLWPHQWGRHVQRWH[WHQGWRDQ\LQWHUQDWLRQDOFRPPLWPHQWV±ZKHWKHUVXEVWDQWLYH
RU SURFHGXUDO ± XQGHUWDNHQ E\ WKH 8QLWHG 6WDWHV LQ LWV WUHDWLHV ZLWK WKLUG FRXQWULHV  6HH 5HSRUW RI WKH
$GYLVRU\&RPPLWWHHRQ,QWHUQDWLRQDO(FRQRPLF3ROLF\5HJDUGLQJWKH0RGHO%LODWHUDO,QYHVWPHQW7UHDW\
SUHVHQWHG WR WKH 'HSDUWPHQW RI 6WDWH  6HS  $QQH[ %  3DUWLFXODU 9LHZSRLQWV RI 6XEFRPPLWWHH
0HPEHUV &ROOHFWLYH 6WDWHPHQW IURP 6DUD $QGHUVRQ /LQGD $QGURV HW DO 3DUW ,,, 5HFRPPHQGDWLRQ 
DYDLODEOHDWKWWSZZZVWDWHJRYHHHEUOVRWKUKWP 7KHQHZO\UHOHDVHG860RGHO%,7
RIKRZHYHULQFOXGHVQRQHZSURYLVLRQVUHOHYDQWWRWKHSURSHULQWHUSUHWDWLRQRIDQ\0)1FODXVHVDV
PD\LQIXWXUHDSSHDULQDQ\QHZ86WUHDWLHVWREHFRQFOXGHGVXEVHTXHQWWRWKHDGRSWLRQRIWKH86
0RGHO%,7,WUHPDLQVWREHVHHQZKHWKHUWKH86ZLOODGRSWWKHVDPHWDFWLFRILQFRUSRUDWLQJ³YDQLVKLQJ
IRRWQRWHV´LQWRLWV%,7QHJRWLDWLRQVDV LW KDVXVHG ZKHQ QHJRWLDWLQJWKHLQYHVWPHQWFKDSWHUVRILWVUHFHQW
SUHIHUHQWLDOWUDGHDJUHHPHQWV,QVKRUWQRFRQFOXVLRQVDVWRWKHIXWXUHVWDWHSUDFWLFHRIWKH8QLWHG6WDWHV
FDQ\HWEHGUDZQ$OORQHFDQVD\DWSUHVHQWLVWKDWWKH86KDVFKRVHQWRGLVDYRZWKHMaffeziniKROGLQJRQ
DWOHDVWRQHRFFDVLRQ

 ,ELGDWS,WLVRIFRXUVHREYLRXVWKDWWKLV:KLWH3DSHUGRHVQRWUHSUHVHQWVHWWOHG(XURSHDQSROLF\
RQ WKH TXHVWLRQ VLQFH WKH (8 RUJDQV DUH VWLOO LQ WKH SURFHVV RI FKDUWLQJ WKH IXWXUH (8ZLGH LQYHVWPHQW
WUHDW\ SROLF\  6HH 'LVVHQWLQJ 2SLQLRQ RI &KDUOHV 1 %URZHU DW SDUD    :KDW PD\ QHYHUWKHOHVV EH
REVHUYHGLVWKDW QR(8GRFXPHQWKDV \HWEHHQLVVXHGHQGRUVLQJWKHMaffezini DSSURDFKRUVXJJHVWLQJLWV
LQFRUSRUDWLRQLQWR(8SROLF\





SURYLVLRQV  7KLV DUJXPHQW RQFH DJDLQ JHWV WKH GHIDXOW UXOHV RI SXEOLF LQWHUQDWLRQDO ODZ

DOORWKHUWUHDWLHVZHUHLQIDFWLQWHQGHGWRH[WHQGWRLQWHUQDWLRQDOLQYHVWRU6WDWHGLVSXWHVHWWOHPHQW

FODULILFDWLRQVLVVXHGE\VRPHVWDWHVLQUHVSHFWRISDUWLFXODUWUHDWLHVSURYHWKDWWKH0)1FODXVHVLQ



HPEUDFHGWKHMaffeziniKROGLQJ 



DJUHHPHQWV  %\ FRQWUDVW WKHUH KDYH EHHQ QR NQRZQ FODULILFDWLRQV LVVXHG LQ ZKLFK VWDWHV KDYH

WKH LQWHUQDWLRQDO GLVSXWH UHVROXWLRQ SURYLVLRQV RI WKH UHVSHFWLYHO\ PHQWLRQHG LQYHVWPHQW

FRQYHUJHLQVLJQDOLQJWKDWWKHVSHFLILHG0)1FODXVHVGRQRWDQGZHUHQHYHULQWHQGHGWRUHDFK

UHSUHVHQWLQJ D PDMRULW\ RI WKH ZRUOG¶V KLJKO\ GHYHORSHG DQG FDSLWDO H[SRUWLQJ FRXQWULHV  DOO

FRXQWULHV LQFOXGLQJ WKH 86   WKH (8 &RPPLVVLRQ DQG 6ZLW]HUODQG WKH ODWWHU WKUHH WRJHWKHU

EHLQJ HQVQDUHG E\ XQDQWLFLSDWHG MXULVGLFWLRQDO WHQWDFOHV HYHU\ WLPH D FODLPDQW LQYHQWV D FOHYHU

UHTXLUHVWDWHVWRUXQDURXQGGLVDYRZLQJWKHMXULVGLFWLRQRILQWHUQDWLRQDOWULEXQDOVLQRUGHUWRDYRLG

,W LV VWULNLQJ WKDW WKHVH VWDWHPHQWV E\ $UJHQWLQD 3DQDPD &RORPELD WKH '5&$)7$

EDFNZDUGV  ,QWHUQDWLRQDO ODZ GRHV QRW FRQVWUXH D 6WDWH¶V VLOHQFH DV FRQVHQW  1HLWKHU GRHV LW

DQGGLVSXWHVHWWOHPHQW´ 





HVWDEOLVKPHQWWKXVFOHDUO\VLJQDOLQJWKDWLWFRXOGQRWH[WHQGWR%,7SURYLVLRQVRQH[SURSULDWLRQ
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(DFKGLVSXWLQJSDUW\KDVUHTXHVWHGWKH7ULEXQDOWRDVVHVVWKHFRVWVRIWKHVHSURFHHGLQJV



:LWK UHVSHFW WR WKH IRXUWK DQG ILIWK REMHFWLRQV WKH DQDO\VLV RI WKHVH TXHVWLRQV ZDV



SUHYDLOHGRQVRPHSRLQWVEXWIDLOHGRQRWKHUV



GUDPDWLFDOO\ VSOLW  %RWK SDUWLHV SUHVHQWHG VRXQG OHJDO DUJXPHQWV DQG HDFK VLGH XOWLPDWHO\

MXULVGLFWLRQDO SUDFWLFH ZKLOH WKH ILIWK FRQFHUQHG D SRLQW RQ ZKLFK WKH H[LVWLQJ MXULVSUXGHQFH LV

GLIILFXOW DQG FRPSOH[  7KH IRXUWK REMHFWLRQ FRQFHUQHG D TXHVWLRQ WKDW LV QRYHO LQ ,&6,'



IXUWKHUGLVFXVVLRQRIWKHLVVXHVDWWKHRUDOKHDULQJV

SDUWLFXODUO\FRQVLGHULQJWKDWLWFKRVHWRUHVWRQLWVZULWWHQSOHDGLQJVZLWKRXWLQVLVWLQJXSRQDQ\

REMHFWLRQV LQ WKH FRQWH[W RI WKH SUHVHQW SURFHHGLQJV FDQQRW EH VDLG WR KDYH EHHQ YH[DWLRXV

RWKHU FDVHV ± HDFK WLPH ZLWKRXW VXFFHVV  1HYHUWKHOHVV WKH 5HVSRQGHQW¶V DVVHUWLRQ RI WKHVH

WKHVHFRQGDQGWKLUGREMHFWLRQVODUJHO\UHSHDWHGREMHFWLRQVZKLFK$UJHQWLQDKDVUDLVHGLQP\ULDG

$UJHQWLQD¶VILUVWWKUHHMXULVGLFWLRQDOREMHFWLRQV7KHILUVWREMHFWLRQZDVSDWHQWO\JURXQGOHVVZKLOH

DJDLQVW WKH RWKHU SDUW\  7KH 7ULEXQDO V\PSDWKL]HV ZLWK WKH &ODLPDQW¶V UHTXHVW LQ UHVSHFW RI

COSTS

WUHDWPHQWE\$UJHQWLQDSXUVXDQWWRWKH7UHDW\¶VPRQWKGRPHVWLFFRXUWVSURYLVR

KDYH LQ DQ\ IXWXUH DUELWUDWLRQ SURFHHGLQJ LQFOXGLQJ DQ\ FODLPV UHODWLQJ WR LWV

FRQGLWLRQV SUHFHGHQW WR DUELWUDWLRQ WR DVVHUW DQ\ UHWURVSHFWLYH 0)1 FODLPV LW PD\

 7KH &ODLPDQW UHPDLQV DW OLEHUW\ KRZHYHU XSRQ VDWLVIDFWLRQ RI WKH 7UHDW\¶V

FRPSDUDWRUWUHDW\

*HUPDQ$UJHQWLQH%,7LVREMHFWLYHO\OHVVIDYRUDEOHWRWKH&ODLPDQWWKDQWKDWRIDQ\

KDV QRW VKRZQ WKDW WKH GLVSXWH UHVROXWLRQ SURFHVV SUHVFULEHG E\ $UWLFOH  RI WKH

 7KH7UHDW\¶V0)1JXDUDQWHHVGRQRWSUHVHQWO\DSSO\LQDQ\HYHQWDVWKH&ODLPDQW

FRQGLWLRQVSUHFHGHQWWRDUELWUDWLRQODLGGRZQLQ$UWLFOHRIWKH%,7

GRQRWDOWHUWKLVFRQFOXVLRQDVWKH\GRQRWDXWKRUL]HWKH&ODLPDQWWRFLUFXPYHQWWKH

 7KHPRVWIDYRUHGQDWLRQFODXVHVFRQWDLQHGLQ$UWLFOHV    DQG  RIWKH%,7

DWSUHVHQWWRHQWHUWDLQWKH&ODLPDQW¶V0)1RUDQ\RWKHUFODLP

SUHFHGHQWWRLQYRNHLQWHUQDWLRQDODUELWUDWLRQ$VVXFKWKH7ULEXQDOODFNVMXULVGLFWLRQ

$UJHQWLQH %,7 EHFDXVH LW KDV QRW \HW VDWLVILHG WKH 7UHDW\¶V $UWLFOH  FRQGLWLRQV

 7KH &ODLPDQW GRHV QRW \HW KDYH VWDQGLQJ WR DVVHUW LWV FODLPV XQGHU WKH *HUPDQ

VII.
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,Q OLJKW RI WKHVH FRQVLGHUDWLRQV WKH 7ULEXQDO ILQGV LW DSSURSULDWH IRU WKH FRVWV RI WKH





)RUWKHUHDVRQVVWDWHGDERYH



,WLVVRRUGHUHG

WKHGLVSXWLQJSDUWLHVZLWKHDFKSDUW\EHDULQJLWVRZQOHJDOFRVWV



 $OOFRVWVRIWKHSUHVHQWDUELWUDWLRQSURFHHGLQJVWRGDWHVKDOOEHVSOLWHYHQO\EHWZHHQ

DUHDFFRUGLQJO\GLVPLVVHGLQWKHLUHQWLUHW\

 7KH7ULEXQDOXSKROGVWKH5HVSRQGHQW¶VILIWKREMHFWLRQWRMXULVGLFWLRQDQGDOOFODLPV

MXULVGLFWLRQRIWKH7ULEXQDO

 7KH7ULEXQDOUHMHFWVWKH5HVSRQGHQW¶VILUVWVHFRQGWKLUGDQGIRXUWKREMHFWLRQVWRWKH

DECISION OF THE TRIBUNAL

VIII.

DUELWUDWLRQWREHVSOLWHYHQO\EHWZHHQWKHSDUWLHVZLWKHDFKVLGHEHDULQJLWVRZQOHJDOFRVWV
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574
122

Signed
0D\
-XQH
'HF
$SULO
$SULO
-XO\
-XO\
$XJ
2FW
1RY
1RY
1RY
0D\
0D\
-XQH
$XJ
2FW
1RY
1RY
)HE
$SU
-XO\
6HS
1RY
1RY
)HE
)HE
0DU
0D\



18-Month Requirement
<(6
<(6
<(6
<(6
<(6
12
12
12
<(6
<(6
12
12
12
12
12
<(6
<(6
12
12
12
12
12
12
12
12
12
12
12
<(6

APPENDIX 1: SELECT ARGENTINE BITS BY DATE OF SIGNING


BITs Entered into by Argentina
,WDO\
%HOJLXP/X[HPERXUJ
8QLWHG.LQJGRP
*HUPDQ\
6ZLW]HUODQG
)UDQFH
3RODQG
&KLOH
6SDLQ
&DQDGD
8QLWHG6WDWHV
6ZHGHQ
7XUNH\
(J\SW
7XQLVLD
$XVWULD
1HWKHUODQGV
&KLQD
'HQPDUN
+XQJDU\
$UPHQLD
5RPDQLD
%XOJDULD
)LQODQG
9HQH]XHOD
-DPDLFD
(FXDGRU
%ROLYLD
6RXWK.RUHD
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Entered into Force
6HS
6HS
6HS
1RY
)HE
0DU
$SU
2FW
1RY
'HF
0D\
$XJ
2FW
2FW
'HF
-DQ
-DQ



18-Month Requirement
12
<(6
<(6
12
<(6
12
<(6
<(6
<(6
12
<(6
12
<(6
12
12
<(6
12

APPENDIX 2: SELECT ARGENTINE BITS BY DATE OF ENTRY INTO FORCE


BITs Entered into by Argentina
3RODQG
6SDLQ
6ZHGHQ
6ZLW]HUODQG
8QLWHG.LQJGRP
)UDQFH
&DQDGD
,WDO\
*HUPDQ\
(J\SW
%HOJLXP/X[HPERXUJ
&KLQD
1HWKHUODQGV
8QLWHG6WDWHV
$UPHQLD
$XVWULD
&KLOH
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