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THE LAW OF THE SEA: GENERAL ASPECTS AND
CONTEMPORARY DEVELOPMENTS
Course Outline
Part I: Introductory
A) The formation of the contemporary law of the sea
1. An ancient branch of the law that evolves in connection with politics,
science and technology
2. From customary law to the idea of codification: League of Nations
and United Nations
3. The Geneva 1958 Law of the Sea Conventions and their obsolescence
4. The reasons for the new codification of 1973-82
5. The negotiations at the III UN Law of the Sea Conference
B) The 1982 United Nations Convention on the Law of the Sea
1. Structure
2. Difficulties met in its entry into force, the 1994 Implementation
Agreement
3. The success of the Convention
a. As regards participation, the road towards universality
b. As regards its relationship with customary law
4. The Convention and the structure of contemporary international law
a. The Convention and international institutions
b. The Convention as a set of rules completed and strengthened by
courts and tribunals
c. The convention as the centre of a new system
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Part II. The contents of UNCLOS: main aspects of the “new” Law of
the Sea
A) Zonal and “transversal approach”
1. Maritime zones: limits and regime
a- ZONES
2. The maritime zones under the Convention:
3. Precision added to the establishment of spatial limits of the coastal
States´ powers in the already existing maritime zones
a. The 12 mile territorial sea
b. The 24 miles contiguous zone
c. The new definition of the external limits of the continental shelf.
The activity of the Commission for the limits of continental shelf.
4. New maritime zones within the jurisdiction of the coastal State
a. Archipelagic waters
b. The exclusive economic zone (EEZ)
5. The high seas and the Area
6. Delimitation questions: the role of judges and arbitrators
b- REGIMES
7. The regime of the EEZ and of the Continental shelf: need of
proclamation? Fisheries in the EEZ
8. Marine scientific research
9. Precision added to the rights of communication
a. Innocent passage
b. Navigation and other activities in the exclusive economic zone, the
residuary rule of art. 59
c. Passage rights through international straits
d. Passage rights through archipelagic waters
10. The “shrunken” high seas and the problems it raises
a. Fishing in the high seas, and highly migratory and straddling
stocks
b. Specially protected areas in the high seas
Part III. Transversal approach and the protection of the common
interest of all States
1. The International Seabed Area
a. The regime and the International Seabed Authority
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b. The meaning of “common heritage of mankind”
c. The difficulties and the 1994 Agreement
d. The International Seabed Authority today: beyond polymetallic
nodules?
2. The protection of the marine environment
a. Substantive principles in Part XII
b. Allocation of competences for law making and enforcement
3. The Advisory Opinion of 1.02.2011 of the Seabed Disputes Chamber of
the International Law of the Sea Tribunal: protection of the environment and
the common heritage
Part IV. The Law of the Sea after the UNCLOS: a selection of new
problems
1. General aspects. Questions emerging in post-1982 practice:
a. bunkering
b. the protection of historical and archaeological objects
c. Land reclamation from the sea
d. Enforcement problems on the high seas: fisheries, drugs
smuggling, traffic of weapons of mass destruction, illegal
immigration
e. Living resources of the bed of the high seas
f. New problems in fisheries: IUU fishing, deep-sea fishing, port
State enforcement
g. Connections between the law of the sea and other specialized
branches of international law. International environmental law,
International trade law, Human rights and humanitarian law
- Selected Issues
2. Living resources of the seabed beyond the limits of national
jurisdiction
3. The external limits of the continental shelf and the “shrinking”
common heritage
4. Piracy
5. Human rights and the Law of the sea
Part VI. The role of judges and arbitrators
1. The importance of the settlement of disputes in the traditional law of
the sea and the contribution made by the International Court of Justice
2. The new approach of the 1982 Convention

9

a. Compulsory jurisdiction
b. Flexibility in the determination of the adjudicating body having
compulsory jurisdiction
c. Limitations and exceptions
3. The International Tribunal for the Law of the Sea
a. Limited jurisdiction that has nonetheless permitted the performance
of an important function
b. Questions of substance
c. Provisional measures
d. Prompt release of vessels and crews
e. The jurisprudence of the ITLOS and prospects for the future.
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The present report is submitted pursuant to paragraph 272 of General Assembly
resolution 67/78, in which the Assembly requested the Secretary-General to prepare a
report on developments and issues relating to ocean affairs and the law of the sea,
including the implementation of resolution 67/78, for consideration at its sixty-eighth
session. It is also being submitted to States parties to the United Nations Convention
on the Law of the Sea, pursuant to article 319 of the Convention. Intergovernmental
organizations, the specialized agencies, funds and programmes of the United Nations
engaged in activities relating to ocean affairs and the law of the sea and funding
institutions contributed to the present report.
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3.
On 10 December 2012, the international community marked the thirtieth
anniversary of the opening for signature of the United Nations Convention on the
Law of the Sea. The number of parties to the Convention has risen to 166, following
the accession by Timor-Leste on 8 January 2013 and the ratification by Niger on
7 August 2013. On those respective dates, Timor-Leste and Niger also expressed
their consent to be bound by the Agreement relating to the implementation of
Part XI of the United Nations Convention on the Law of the Sea of 10 December
1982, thus bringing the number of parties to that Agreement to 145. The number of
parties to the Agreement for the Implementation of the Provisions of the United
Nations Convention on the Law of the Sea of 10 December 1982 relating to the
Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish
Stocks (the United Nations Fish Stocks Agreement) continues to stand at 80.

Status of the Convention and its implementing agreements

1

United Nations, Treaty Series, vol. 1833, No. 31363.

__________________

A.

II. United Nations Convention on the Law of the Sea and its
implementing agreements and bodies established thereunder

2.
The Secretary-General is grateful to the United Nations specialized agencies,
programmes and bodies, as well as other intergovernmental organizations, which
contributed information to the present report.

1.
The present report provides an overview of developments in ocean affairs and
the law of the sea. Its purpose is to assist the General Assembly in its annual review
of the implementation of the United Nations Convention on the Law of the Sea of
10 December 1982 1 and other developments related to ocean affairs and the law of
the sea. The report should be read in conjunction with (a) the report of the
Secretary-General on oceans and the law of the sea (A/68/71), which addressed the
topic of focus of the fourteenth meeting of the United Nations Open-ended Informal
Consultative Process on Oceans and the Law of the Sea (the Consultative Process);
(b) the report on the work of the Ad Hoc Working Group of the Whole on the
Regular Process for Global Reporting and Assessment of the State of the Marine
Environment, including Socioeconomic Aspects (A/68/82); (c) the report on the
work of the United Nations Open-ended Informal Consultative Process on Oceans
and the Law of the Sea at its fourteenth meeting (A/68/159); (d) the summary of
proceedings of the intersessional workshops aimed at improving understanding of
the issues and clarifying key questions as an input to the work of the Working Group
in accordance with the terms of reference annexed to General Assembly resolution
67/78, prepared by the Co-Chairs of the Ad Hoc Open-ended Informal Working
Group to study issues relating to the conservation and sustainable use of marine
biological diversity beyond areas of national jurisdiction (A/AC.276/6); (e) the
report of the twenty-third Meeting of States Parties to the United Nations
Convention on the Law of the Sea (SPLOS/263); as well as other relevant
documents, such as the statements by the Chair of the Commission on the Limits of
the Continental Shelf on progress of work in the Commission (CLCS/76, 78 and 80).
The present report covers the period between 1 September 2012 and 31 August 2013.

I. Introduction

A/68/71/Add.1
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8

7

6

5

4

3

2

the Convention
2012, and by
October 2012,
with respect to

9.
To date, 16 plans of work for exploration in the Area have been approved. 8
Heightened interest in marine minerals of the deep seabed is one major factor in the
significant increase in the Authority’s workload.

International Seabed Authority

8.
To date, the Commission has adopted 18 sets of recommendations. 6 On
2 November 2012, Australia became the fourth submitting State, after Ireland,
Mexico and the Philippines, to have deposited information and data on the outer
limits of its continental shelf beyond 200 nautical miles with reference to the
recommendations of the Commission, noting that “a limited number of areas ... remain
to be resolved”. 7

7.
The workload of the Commission has continued to increase. During the
reporting period, five new submissions and one partial revised submission were
made. 4 The Commission, having agreed to increase the number of weeks of its
sessions per year to 21 in order to address its considerable workload, held its
thirty-first and thirty-second sessions from 21 January to 8 March 2013 and from
15 July to 30 August 2013. The thirty-third session will be held from 7 October to
22 November 2013. 5

Commission on the Limits of the Continental Shelf and its workload

6.
The twenty-third Meeting of States Parties to the Convention was held in New
York from 10 to 12 June 2013. 3 Among other matters, the States parties decided to
establish an open-ended working group to consider the conditions of service of the
members of the Commission on the Limits of the Continental Shelf.

5.
A special Meeting of States Parties to the Convention was held on 19 December
2012 to elect one member of the Commission on the Limits of the Continental
Shelf. 2 The Meeting elected Szymon UĞcinowicz (Poland) to serve from the date of
election until 15 June 2017.

Meeting of States Parties

See SPLOS/255.
See SPLOS/263.
See www.un.org/depts/los/clcs_new/commission_submissions.htm.
See CLCS/78 and CLCS/80.
See www.un.org/depts/los/clcs_new/commission_submissions.htm.
See www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/mzn_s/mzn92ef.pdf.
Statement by the Secretary-General of the International Seabed Authority at the twenty-third
Meeting of States Parties to the United Nations Convention on the Law of the Sea.

__________________

D.

C.

B.

4.
During the reporting period, declarations under article 287 of
were made upon accession by Timor-Leste on 20 December
Madagascar, following its ratification in August 2001. On 26
Argentina partially withdrew a declaration made upon ratification
article 298 of the Convention.
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11. Information on major developments in the work of the Tribunal is contained in
its annual report for 2012 (SPLOS/256). See also section XI of the present report.

International Tribunal for the Law of the Sea

10. In July 2013, the Assembly of the Authority approved two plans of work for
the exploration of cobalt-rich ferromanganese crusts. It also amended the
Regulations on Prospecting and Exploration for Polymetallic Nodules in the Area. 9
Furthermore, the Assembly decided that a fixed overhead charge of $47,000 would
be payable annually by contractors to cover the administration and supervision of
contracts as well as the review of contractors’ reports by the Authority.

12

11

10

9

See ISBA/19/A/9.
Articles 16 (2), 47 (9), 75 (2) and 84 (2). See also articles 21 (3) and 42 (3).
See www.un.org/Depts/los/LEGISLATIONANDTREATIES/depositpublicity.htm.
The product specification is based on IHO S-100, the Universal Hydrographic Model, and
IHO S-101, the Electronic Navigational Chart Product Specification.

__________________

14. The Division for Ocean Affairs and the Law of the Sea of the Office of Legal
Affairs continues to assist States in fulfilling their obligations relating to the deposit
of charts and geographical coordinates under the Convention. As mandated by the
General Assembly in resolution 59/24, and in collaboration with the International
Hydrographic Organization (IHO) and its relevant organs, the Division developed a
product specification which could assist States parties in their preparation of
deposits under the Convention. 12 The benefits of utilizing this product specification
are manifold and could include: (a) greater and unified accuracy of the location of
the outer limits of the maritime zone; (b) compliance with other internationally
adopted standards and consequently easier integration of the information into
products such as electronic nautical charts; (c) guidance for capacity-building at the
national level to maintain national information systems on the outer limits of
maritime zones and maritime boundaries; and (d) reliable and authoritative data
available to States and other users at no cost. There could also be some indirect
benefits such as: (a) an increased number of deposits; (b) legal certainty for users of
the oceans; (c) improved protection of the marine environment; and (d) improved
management of resources. If the product specification were to be endorsed by the

13. While there have been an increasing number of actions relating to the
delineation and delimitation of maritime zones since the entry into force of the
United Nations Convention on the Law of the Sea, only a minority of coastal
States have, thus far, discharged their deposit and due publicity obligations under
the Convention. 11

12. Clearly defined and duly publicized limits of maritime zones under national
jurisdiction are an essential basis for States to derive benefits from the oceans and
their resources, as they provide certainty with regard to the extent of the sovereignty
or sovereign rights and jurisdiction of coastal States. For this purpose, the United
Nations Convention on the Law of the Sea contains detailed deposit and due
publicity obligations for States parties. 10

III. Maritime space

E.

A/68/71/Add.1
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15

14

13

www.un.org/Depts/los/LEGISLATIONANDTREATIES/index.htm.
UNCTAD, Review of Maritime Transport 2012 (United Nations publication, Sales
No. E.12.II.D.17).
IHO contribution.

__________________

21. Over the past year, IMO has continued to further develop regulations,
procedures and practices on ship construction, equipment and seaworthiness

20. The IHO secretariat has noted that many government-sponsored surveying
activities are now decreasing as a result of financial constraints and conflicting
priorities, notwithstanding the fact that hydrographic information has an impact on
what can safely, economically and sustainably be done at sea. It also noted that the
lack of adequate data impedes progress and economic development. 15

19. The measures that flag States are required to implement and enforce under the
United Nations Convention on the Law of the Sea to ensure safety at sea must
conform to the generally accepted international rules, procedures and practices
contained in the legal instruments developed by the competent international
organizations. A comprehensive body of global rules and regulations to regulate
maritime safety has been developed within the International Maritime Organization
(IMO), the International Labour Organization (ILO), the International Atomic
Energy Agency (IAEA), IHO and other organizations.

18. Ensuring the safety of ships and navigation, in particular through the
implementation and enforcement of relevant international conventions, continues to
be of critical importance. The present section set out recent main developments
in ensuring the safety of ships and navigation and should be read together with
sections V and VI and paragraphs 96 and 97 below.

17. Maritime transport is the backbone of international trade and a key engine
driving globalization. World seaborne trade grew by 4 per cent in 2011, reaching
8.7 billion tons, fuelled by strong growth in container and dry bulk trades. It is
estimated that the world merchant fleet reached almost 1.5 billion dead-weight tons
at the beginning of 2012, representing an increase of 100 million dead-weight tons
over 2011 and of more than 37 per cent in just four years. As freight traffic
continues to grow, concerns have been raised about how it may adversely affect the
environment, human health and the climate. 14

IV. Developments relating to international shipping activities

16. The Division continues to publish information on the deposit of charts and
geographical coordinates and other developments, including in the most recent
issues of the Law of the Sea Bulletin, Nos. 80 to 82. Actions by States parties in
implementing the United Nations Convention on the Law of the Sea were given
publicity through Law of the Sea Information Circular No. 36 and No. 37.
Information on State practice is also available on the website of the Division. 13

15. The draft project specification having been developed, it is essential that
Member States provide further guidance to the Division and IHO with a view to the
adoption of the specification and its subsequent maintenance.

appropriate intergovernmental process, it would be used by the Division to store and
process deposits and disseminate the deposited information through its website.

7/37
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24. The shipping industry’s international regulatory regime has been significantly
strengthened with the entry into force of the Maritime Labour Convention, 2006
(see para. 27 below). Other recent measures, which will also enhance the
implementation and enforcement of the Convention include the adoption by IMO of
amendments to the International Management Code for the Safe Operation of Ships
and for Pollution Prevention to, inter alia, require the company to ensure that the
ship is appropriately manned. 19 Furthermore, in November 2013, the IMO
Assembly will consider the draft IMO instruments implementation code (III Code)
and draft amendments to the International Convention for the Safety of Life at Sea

23. The Food and Agriculture Organization of the United Nations (FAO), ILO
and IMO jointly developed guidelines to assist competent authorities in the
implementation of voluntary instruments on the design, construction and
equipment of all fishing vessels of all types and sizes and a safety standard for small
fishing vessels. 18

22. The adoption at a diplomatic conference in October 2012, of the Cape Town
Agreement of 2012 on the Implementation of the Provisions of the Torremolinos
Protocol of 1993 relating to the Torremolinos International Convention for the
Safety of Fishing Vessels, 1977, is expected to play a significant part in helping to
improve safety standards and reduce the loss of life at sea. The Agreement updates
and amends a number of provisions of the Torremolinos Protocol relating to the
safety of fishing vessels, with a view to addressing the technical and legal issues
that had prevented the Protocol from entering into force. The Agreement will enter
into force 12 months after the date on which not less than 22 States, the aggregate
number of whose fishing vessels of 24 metres in length and over operating on the
high seas is not less than 3,600, have expressed their consent to be bound by it. 17

contained in IMO conventions, including the International Convention for the Safety
of Life at Sea, 1974, the International Convention on Load Lines, 1966 and the
International Convention for the Prevention of Pollution from Ships, 1973, as
modified by the Protocol of 1978 relating thereto, including safety standards for
passenger ships. For example, it adopted an amendment to the International
Convention for the Safety of Life at Sea requiring new ships to be constructed to
reduce on-board noise and to protect personnel from noise. IMO also amended the
latter Convention in order to provide for the mandatory application of the Code for
Recognized Organizations. The Code contains, inter alia, criteria against which
recognized organizations that may be authorized by flag States to carry out surveys
and issue certificates on their behalf are assessed and authorized/recognized. It also
provides guidance for subsequent monitoring of recognized organizations by
administrations. Furthermore, also with respect to the International Convention for
the Safety of Life at Sea, in the wake of the Costa Concordia incident, IMO adopted
a new regulation, III/17-1, which will require ships to have plans and procedures to
recover persons from the water; it also adopted related guidelines, as well as a
resolution on the implementation of regulation III/17-1 for ships other than those
engaged in international voyages. 16

19

18

17

16

See IMO documents MSC 91/22 and MSC 92/22.
IMO contribution; see also IMO documents MSC 92/26-Add.2.
See report of the thirtieth session of the Committee on Fisheries, Rome, 9-13 July 2012
(FIPI/R1012).
See IMO document MSC 92/22.
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23

22

21

20

IMO contribution.
Message by the Secretary-General of the International Maritime Organization, available from
www.imo.org/About/Events/dayoftheseafarer/Documents/2013%20Day%20of%20the%20Seafar
er%20message%20.pdf.
See www.ilo.org/global/standards/maritime-labour-convention/lang--en/index.htm.
A/61/63, para. 79.

__________________

28. Fishers. Important developments to improve fishers’ safety and working
conditions include the adoption of the Cape Town Agreement of 2012 (see para. 22

27. The Maritime Labour Convention, 2006 will strengthen the legal regime of the
United Nations Convention on the Law of the Sea relating to labour conditions to
which reference is made in the Maritime Labour Convention. The latter convention
sets out comprehensive rights and protection at work for the world’s seafarers. 22 It
consolidates 68 existing ILO conventions and recommendations into a single
agreement comprising three parts: the articles; the regulations; and the Code. The
Code is divided into mandatory standards (part A) and non-mandatory guidelines
(part B). It covers five general areas: minimum requirements for seafarers to work
on a ship; conditions of employment; accommodation, recreational facilities,
food and catering; health protection, medical care, welfare and social security
protection; and compliance and enforcement. The Convention contains measures
providing for inspection in foreign ports and a clause that will keep the ships of a
State that has not ratified the Convention from being treated more favourably than
ships flying the flag of a State that has done so. The port State control mechanism
builds upon well-established arrangements under the various regional memorandums
of understanding on port State control. 23

26. Seafarers. On 25 June 2013, the Day of the Seafarer was celebrated for the
third time, reflecting growing support and recognition of the service of, and
difficulties faced by, the world’s more than 1.5 million seafarers. Under the theme
“Faces of the sea”, the Day highlighted the critical role of seafarers in delivering
more than 90 per cent of the world’s goods. 21

25. International efforts to improve the working conditions of seafarers and fishers
were considerably strengthened with the entry into force of the Maritime Labour
Convention, 2006 on 20 August 2013 and of the International Convention on
Standards of Training, Certification and Watchkeeping for Fishing Vessel Personnel,
1995 on 29 September 2012, as well as the adoption of the Cape Town Agreement of
2012 (see paras. 22 above and 28 below). However, international migration by sea,
often marred by tragic incidents at sea and characterized by complex legal,
enforcement and human rights considerations, remains a matter of grave concern for
the international community.

V. People at sea

and the International Convention on Load Lines, 1966 in order to make the III Code
and auditing mandatory. The Assembly will also consider draft amendments to the
Convention on the International Regulations for Preventing Collisions at Sea, 1972
and the International Convention on Tonnage Measurement of Ships, 1969. IMO
will continue to focus its technical assistance on the implementation of the IMO
Audit Scheme, with more emphasis on the training of maritime administrators from
developing countries. 20
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32. The United Nations Convention on the Law of the Sea sets out the duty to
render assistance to persons in distress at sea and the obligation of coastal States to
establish search and rescue services. It also sets out the rights and duties of States in
the various maritime zones, which include enforcement measures they may take to
address any criminal activities associated with international migration by sea. The

31. According to the Office of the United Nations High Commissioner for
Refugees (UNHCR), 107,500 African refugees and migrants made the perilous sea
journey from the Horn of Africa to Yemen in 2012, the largest such influx since
UNHCR began compiling these statistics in 2006. 29 On 5 July 2013, UNHCR
announced that an estimated 8,400 migrants and asylum-seekers landed on the
coasts of Italy and Malta in the first six months of 2013. 30 The need for greater
practical cooperation to address rising levels of irregular maritime movements in the
Asian and Pacific region has been recognized. 31

30. International migration by sea and stowaways. Owing to the clandestine
nature of such migration, often associated with organized crime (see paras. 34, 35 and
37 below), it is difficult to estimate the number of migrants and stowaways who use
maritime routes to cross international borders. In 2012, 86 incidents involving 978
migrants trafficked or transported by sea were reported to IMO. 26 Furthermore, in
2012, 90 stowaway incidents involving 166 stowaways were reported to IMO. 27 It has
been noted with concern that the statistics published by IMO clearly underreported
the scale of the problem of stowaways. 28

29. While it is recognized that most of the industry provides decent working and
living conditions to fishers, the 2013 International Labour Office report Caught at
Sea: Forced Labour and Trafficking in Fisheries identifies serious incidents of
abuse in some fisheries and on-board some fishing vessels, amounting to forced
labour and human trafficking. 25 The Global Dialogue Forum for the promotion of
the Work in Fishing Convention, 2007 (No. 188), held at the International Labour
Office in May 2013, noted that the enforcement and monitoring procedures of
Convention No. 188 could help prevent forced labour and human trafficking in the
sector.

above) and the entry into force of the International Convention on Standards of
Training Certification and Watchkeeping for Fishing Vessel Personnel, 1995 on
29 September 2012. The latter sets the certification and minimum training
requirements for crews of seagoing fishing vessels of 24 metres in length
and above. 24

31

30

29

28

27

26

25

24

See www.imo.org/OurWork/HumanElement/Pages/STCW-F-Convention.aspx.
See www.ilo.org/global/about-the-ilo/newsroom/comment-analysis/WCMS_214522/lang-en/index.htm.
See IMO document MSC.3/Circ.22.
See IMO document FAL.2/Circ.126.
See IMO document FAL 38/15, para. 6.20.
See www.unhcr.org/cgi-bin/texis/vtx/search?page=search&docid=50f5377e11&query=
migration%20by%20sea%202012.
See www.unhcr.org/cgi-bin/texis/vtx/search?page=search&docid=51d6b8a56&query=
migration%20by%20sea%202012.
Regional Roundtable on Irregular Movements by Sea in the Asia-Pacific Region, Jakarta, March
2013. See www.unhcr.org/cgi-bin/texis/vtx/search?page=search&docid=5149c3059&query=
migration%20by%20sea%202012.
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36

35

34

33

32

See resolution 67/78.
United Nations Office on Drugs and Crime, World Drug Report 2013.
Ibid.
See http://www.unodc.org/documents/southeastasiaandpacific/Publications/2013/
TOCTA_EAP_web.pdf.
See E/2013/30-E/CN.15/2013/27, chap. I, sect. D.

__________________

36. International cooperation to address crimes at sea has increased, in particular
with regard to the repression of piracy at sea. States are also taking more steps to
criminalize and prosecute the perpetrators of crimes committed at sea. This has
resulted in a reduction in the incidence of some such crimes in some regions. The
United Nations has played a pivotal role in this regard, in particular in terms of
fostering the recognition and application of the United Nations Convention on the
Law of the Sea as the main legal framework for the prevention and repression of
crimes at sea.

35. In its resolution 22/6, entitled “Promoting international cooperation and
strengthening capacity to combat the problem of transnational organized crime
committed at sea”, adopted in April 2013, the Commission on Crime Prevention and
Criminal Justice urged Member States to strengthen international cooperation at all
levels to combat transnational organized crime committed at sea, including piracy
off the coast of Somalia and in the Gulf of Guinea. 36

34. Criminal activities at sea take various forms and include piracy and armed
robbery at sea, illicit traffic in narcotic drugs and psychotropic substances and the
smuggling of migrants (see also paras. 30 and 31 above and 79 below). Indeed, the
maritime route is extensively used and favoured by organized criminals. For
example, globally, each maritime seizure of illicit drugs and psychotropic
substances is reportedly several times larger than seized consignments trafficked by
air, with East and West African routes gaining in prominence, together with a new
maritime route going southwards from Afghanistan via ports in the Islamic Republic
of Iran or Pakistan. 33 Since 2009, seizures of heroin have increased sharply in
Africa, especially in East Africa, where they have increased almost tenfold. 34 In a
recent report, entitled “Transnational organized crime in East Asia and the Pacific — a
threat assessment report”, the United Nations Office on Drugs and Crime (UNODC)
provided information on the smuggling of migrants from South and West Asia
through South-East Asia to Australia and Canada. 35

VI. Maritime security

33. The General Assembly has, inter alia, underscored the obligation of masters of
ships to provide assistance to persons in distress at sea and the need for States to
fulfil their search and rescue responsibilities in accordance with international law,
including the United Nations Convention on the Law of the Sea, and to take
effective action to address, to the extent feasible, the issue of unseaworthy ships and
small craft. The Assembly has also called upon States to continue to cooperate in
developing comprehensive approaches to international migration and
development. 32

provisions of the Convention are supplemented by a number of other international
instruments.
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41. However, owing to the continuing situation off the coast of Somalia, the
Security Council decided, in November 2012 to renew the authorizations previously

40. These declining trends in piracy and armed robbery against ships appear to
have been continuing in the first half of 2013, during which the International
Maritime Bureau reported 120 incidents worldwide, including four hijackings.
Seven reported incidents, including one hijacking, 40 involved Somali pirates.

39. Worldwide, 26 ships were reportedly hijacked in 2012, compared to 50 in
2011. About 313 crew members were reportedly taken hostage/kidnapped, compared
to 599 crew members taken hostage/kidnapped in 2011. No crew member was
reported to be missing in 2012. 39 Disturbing levels of violence were employed in
West Africa, where five crew members were killed. In order to address this
situation, in January 2013 the European Union launched the Critical Maritime
Routes in the Gulf of Guinea project to combat piracy in the Gulf of Guinea.

38. Piracy is defined in article 101 of the United Nations Convention on the Law
of the Sea and occurs on the high seas and in the exclusive economic zone. Acts
which would be considered acts of piracy except that they occur in the territorial
sea, internal waters or archipelagic waters of a State are classified as acts of armed
robbery against ships. 37 In 2012, 341 acts of piracy and armed robbery against ships
worldwide were reported to IMO as having occurred or having been attempted, a
decrease of 203 (37.32 per cent) compared to 2011. The number of Somalia-based
piracy attacks, in particular, dropped from 286 incidents in 2011 to 99 incidents in
2012. The number of attacks in the South China Sea, the Indian Ocean and in South
America and the Caribbean also declined. On the other hand, the number of attacks
in West Africa, in the Malacca Strait and in the Mediterranean Sea increased. The
majority of the reported incidents in 2012 were ascribed to Somali pirates operating
in the Arabian Sea and East Africa (99), followed by incidents in the South China
Sea (90), West Africa (64), the Indian Ocean (33), the Malacca Strait (24), South
America and the Caribbean (21), the Mediterranean Sea (6), the Far East (2), the
North Atlantic Ocean (1) and the Persian Gulf (1). The majority of the attacks
worldwide in 2012 were reported to have occurred or have been attempted in port
areas. 38

Piracy and armed robbery at sea

37. On 25 June 2013, 22 States signed the Code of Conduct concerning the
Prevention of Piracy, Armed Robbery against Ships and Illicit Maritime Activity in
West and Central Africa. The signatories of the Code intend to cooperate to the
fullest possible extent in the prevention and repression of piracy and armed robbery
against ships, transnational organized crime in the maritime domain, maritime
terrorism, illegal, unreported and unregulated fishing and other illegal activities at
sea. IMO has pledged its support to this initiative through a new multi-donor trust
fund.

40

39

38

37

See Code of Practice for the Investigation of the Crimes of Piracy and Armed Robbery against
Ships (IMO resolution A.1025(26) of 2 December 2009).
IMO document MSC.4/Circ.193. See also www.icc-ccs.org/piracy-reporting-centre/
piracynewsafigures.
Ibid.
For the latest figures, see www.icc-ccs.org/piracy-reporting-centre/piracynewsafigures.

__________________
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44. A number of initiatives remain under way to address the use of privately
contracted armed security personnel on board commercial vessels, including
initiatives by IMO, 45 the United Nations Interregional Criminal Research
Institute, 46 the International Standards Organization and Working Group 2 of the
Contact Group (on legal issues). 47

43. More than 20 States are involved in prosecuting, or have prosecuted, over
1,200 persons suspected of piracy. IMO, UNODC and others have provided
capacity-building to facilitate such prosecutions. 44

42. The Contact Group on Piracy off the Coast of Somalia met on 11 December
2012 and 1 May 2013, inter alia, to consider the outcomes of its five working
groups. 42 The Trust Fund to Support Initiatives of States Countering Piracy off the
Coast of Somalia continued to provide support to capacity-building initiatives in the
region by approving a new set of projects for funding in May 2013. 43

granted to States and regional organizations cooperating with Somali authorities in
the fight against piracy and armed robbery at sea off the coast of Somalia. 41

48

47

46

45

44

43

42

41

See Security Council resolution 2077 (2012), para. 12.
See www.thecgpcs.org/.
See http://unpos.unmissions.org/Default.aspx?tabid=9705&ctl=Details&mid=12667&ItemID=
20329&language=en-US.
IMO and UNODC contributions.
See S/2012/783; see also Summary of the fourteenth plenary session of the Contact Group on
Piracy off the Coast of Somalia, available from www.state.gov/t/pm/rls/othr/misc/208936.htm.
See www.unicri.it/topics/piracy/security_contractors.
See www.state.gov/t/pm/rls/othr/misc/208936.htm.
See IOC-XXVII/3 prov.Pt.2A.

__________________

47. With regard to early warning systems, efforts have continued towards a global
coverage of warning and mitigation systems for tsunamis and other coastal hazards.
As of 31 March 2013, the regional tsunami service providers of Australia, India and
Indonesia assumed full operational responsibility for the provision of tsunami

46. Following the United Nations Conference on Sustainable Development in June
2012, the importance of focusing on research and technical programmes that have
the strongest impact in terms of societal benefits, safety, protection of the marine
environment and technological innovations was emphasized by the Assembly of the
Intergovernmental Oceanographic Commission (IOC) of the United Nations
Educational, Scientific and Cultural Organization (UNESCO). In that regard, it was
recognized that the highest priority should be given to ocean observations, data
assessment and exchange, and early warning systems. 48

45. Continued efforts to improve understanding and knowledge of the oceans and
of their interface with the atmosphere is important, particularly considering the role
of the oceans and their resources in achieving sustainable development, including
eradicating poverty, contributing to food security, protecting and preserving the
marine environment and its resources, and monitoring and forecasting climate
change. To that end, Parts XIII and XIV of the United Nations Convention on the
Law of the Sea can play a critical role in the promotion and facilitation of marine
scientific research and the development and transfer of marine technology.

VII. Marine science and technology
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51. Ocean observing programmes. In July 2013, the IOC Assembly noted that all
sustained ocean observations and services activities of IOC should fall under the
framework of the United Nations Convention on the Law of the Sea. 52 In November
2012, the Argo profiling float network collected its one millionth profile of vertical
temperature and salinity. Every year, 120,000 new profiles are collected, about one
new profile every four minutes. 53 In September 2012, the South Pacific Regional
Environment Programme (SPREP) agreed to support Argo float deployment in the
Pacific. 54

50. In this context, a meeting of a group of experts was organized jointly by the
Office of the High Representative for the Least Developed Countries, Landlocked
Developing Countries and Small Island Developing States and IOC, in collaboration
with the Division for Ocean Affairs and the Law of the Sea, in New York, in May
2013, on the significance of marine science and technology for small island
developing States and the importance of capacity-building and marine technology
transfer to them to support sustainable development. The meeting recommended,
inter alia, that the collection of data and information, including in areas under the
jurisdiction of small island developing States, should be carried out pursuant to the
provisions of the United Nations Convention on the Law of the Sea on marine
scientific research, including article 244. In addition, it was concluded that article
276 of the Convention should be implemented to allow for a coordinated approach
involving global and regional ocean and marine science institutions, including those
particular to small island developing States, to enhance support for the capacitydevelopment of those States on marine scientific research and technology and to
facilitate the transfer of marine technology to them. 51

49. IOC has conducted a global and regional assessment of capacity-development
needs in the field of marine scientific research and ocean observation, especially in
developing countries and small island developing States. It is expected that this will
lead to the formulation and implementation of a global strategy on capacity-building
to meet those needs. 50

48. Since the adoption of the United Nations Convention on the Law of the Sea,
several trends have emerged, in particular in relation to marine data acquisition and
dissemination, as a result, inter alia, of the development of autonomous technology,
the adoption of standards and protocols to enhance data exchange, and greater use of
national, regional and global oceanographic data centres. The emergence of largescale, international collaborative programmes is also a noticeable trend.

Marine science

advisories for the Indian Ocean area of responsibility. Some States are also pursuing
the establishment of warning and mitigation systems at the national level. 49

54

53

52

51

50

49

IOC contribution.
See IOC-XXVII/3 prov.Pt.4.
Contribution by the the Office of the High Representative for the Least Developed Countries,
Landlocked Developing Countries and Small Island Developing States.
See IOC-XXVII/3 prov. Pt.3.
IOC contribution.
See Report of the 23rd SPREP Meeting of Officials, 2012.

__________________
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57. In the Western Pacific region, advanced research and development in marine
renewable energy technology is expected to be promoted by a working group
established in 2012 pursuant to a proposal by an IOC Sub-Commission for the
Western Pacific workshop on the status of marine renewable energy technology
development in the Western Pacific. 61

56. A recent study of the International Renewable Energy Agency, entitled
“International standardization in the field of renewable energy”, highlights the value
of clear, consistent, internationally accepted standards to ensure the successful
deployment of renewable energy technologies. The study further calls for a more
structured informational platform to make appropriate standards accessible to a
variety of users. 60

55. Autonomous underwater vehicles used for research and exploration are
encompassing a greater diversity of platforms and are being applied in more diverse
fields. Exploration of resources of the ocean floor, such as metals and methane, is a
major part of the sector, 58 although research applications continue to push forward
the autonomous remote analysis of more of the oceans and their resources. 59

Recent developments in marine technology

61

60

59

58

57

56

55

See IOC/INF-1284, rev.
IOC-XXVII/3 prov. Pt.3.
IOC contribution.
See www.digitalwavepublishing.com/pdfs/NWM/marinetechnologyreporter/201306.
See for example http://pubs.acs.org/doi/abs/10.1021/es4023199. The successful deployment of a
deep-sea environmental sample processor proved a significant step towards the autonomous
molecular analysis of organisms and genes in situ in the deep ocean. See also www.digitalwave
publishing.com/pdfs/NWM/marinetechnologyreporter/201305 and www.digitalwave
publishing.com/pdfs/NWM/marinetechnologyreporter/201301.
The study is available from www.irena.org/menu/index.aspx?mnu=Subcat&PriMenuID=36&
CatID=141&SubcatID=318.
The terms of reference of the working group are available from www.unescobkk.org/westpac/
about-us/westpac-terms-of-reference.

__________________

B.

54. The Ocean Biogeographical Information System, which is part of the IODE
programme, now integrates 1,130 datasets and serves 35 million observations of
120,000 marine species. It provides the world’s largest global online open-access
database on the diversity, distribution and abundance of all known marine life and
provides an important baseline against which future change can be measured. 57

53. International Oceanographic Data Exchange. The IOC Assembly endorsed a
revised IOC Strategic Plan for Oceanographic Data and Information Management
(2013-2016) aimed at modernizing old structures, increasing the focus on standards
and best practices, raising the profile of marine information management and the
establishment of the International Oceanic Data Exchange (IODE) international
coastal Atlas Network project. The IOC Assembly urged the continuation or
revitalization of the Ocean Data and Information Networks in all regions. 56

52. The governing structures of the Global Oceans Observing System have been
aligned with a Framework for Ocean Observing 55 and organized around essential
ocean variables, rather than specific observing systems, programmes or regions.
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58. Marine renewable energy is also an area of great interest in the United
Kingdom of Great Britain and Northern Ireland, which has an installed offshore
wind capacity of nearly 3 GW as of 2012. In Asia, China is setting a development
target of up to 30 GW by 2020. As highlighted by many States, the challenges with
regard to renewable energy, in particular offshore wind energy, include ensuring
access to the power grid. 62

63

62

See www.irena.org/DocumentDownloads/Publications/GWEC_WindReport_All_web%20
display.pdf.
The Millennium Development Goals Report, 2013.

__________________

62. Among the outcomes of the United Nations Conference on Sustainable
Development held in 2012 was the launch of a process to develop a set of
sustainable development goals based on identified priority areas. The
intergovernmental open working group established to make recommendations to that
effect will consider the theme of oceans and seas from 3 to 7 February 2014.

61. The General Assembly has annually considered the sustainable development of
oceans and seas in the context of its resolutions on oceans and the law of the sea and
sustainable fisheries and the processes it has established, in particular the United
Nations Open-ended Informal Consultative Process on Oceans and the Law of the
Sea (see para. 145 below). In recognition of the need for better scientific
understanding to support decision-making, the Assembly also established a regular
process for global reporting and assessment of the state of the marine environment,
including socioeconomic aspects (the “Regular Process”; see paras. 65-69 below). It
also established the Ad Hoc Open-ended Informal Working Group to study issues
relating to the conservation and sustainable use of marine biological diversity
beyond areas of national jurisdiction (the “Ad Hoc Open-ended Informal Working
Group”) (see para. 81 below).

60. The United Nations Convention on the Law of the Sea provides the legal
framework for the sustainable development of oceans and seas and their resources.
It establishes a delicate balance between the need for economic and social
development through the use of the oceans and their resources and the need to
protect and preserve the marine environment, and conserve and manage its
resources. At the Conference, all parties were urged to fully implement their
obligations under the Convention and the United Nations Fish Stocks Agreement.

59. Oceans and seas continue to play a critical role in sustainable development,
underpinning a wide range of ecosystem goods and services and providing a source
of livelihood for millions of people around the world. However, while an increasing
number of measures are being taken to protect and preserve this natural resource
base, the individual and cumulative impacts of various human activities in the
oceans are increasingly putting at risk the marine ecosystems upon which the
economies of many countries depend. Some marine species are moving towards
extinction at an ever faster pace, with declines in both populations and
distribution. 63 The loss in productivity of marine ecosystems resulting from these
trends will hamper efforts to meet development goals, especially those related to
poverty eradication, food security and health.

VIII. Sustainable development of oceans and seas

A/68/71/Add.1

13-46955

13-46955

160

70. Other forums. In June 2013, the International Seabed Authority held a
workshop for contractors’ scientists to assist them in standardizing the taxonomy of
megafauna associated with exploration areas. Similar workshops will be held to
standardize the taxonomy of macrofauna and meiofauna associated with marine
minerals. The Authority’s secretariat is also in the process of establishing an

69. The General Assembly also urged Member States, international financial
institutions, donor agencies, intergovernmental organizations, non-governmental
organizations and natural and juridical persons to make financial contributions to
the fund established for the Regular Process and to make other contributions (see
the annex to the present report for information on the status of the fund).

68. The General Assembly, in its resolution 67/78, urged Member States to
continue to appoint individuals to the pool of experts of the Regular Process through
the United Nations regional groups. As at 31 August 2013, there were only 435
experts in the pool of experts. The group of experts expects to need between 1,000
and 1,500 experts. It is therefore crucial for Member States to appoint experts if
they have not yet done so.

67. With the support of IOC and the United Nations Environment Programme
(UNEP), workshops were organized in order to support the first cycle of the Regular
Process in the United States of America in November 2012, Mozambique in
December 2012 and Australia in February 2013. 67 Additional workshops are being
planned in Côte d’Ivoire and India in 2013.

66. The website of the Regular Process, 66 which addresses the communication
requirements of the Regular Process and facilitates the use of appropriate data
handling and information schemes, became operational in January 2013.

65. Regular Process. The first global integrated assessment of the state of the
marine environment (the “World Ocean Assessment”) is scheduled to be completed
by 2014. The Ad Hoc Working Group of the Whole, which is mandated by the
General Assembly to oversee and guide the Regular Process, held its fourth meeting
from 22 to 25 April 2013 and provided recommendations to the General Assembly
for consideration at its current session (A/68/82, sect. II). The Bureau of the Ad Hoc
Working Group of the Whole met in September and November 2012 and March
2013 and adopted guidance for contributors. 65

64. There is a need to strengthen the regular scientific assessment of the state of
the marine environment in order to enhance the scientific basis for policymaking. 64
Recent measures that have been taken towards that end are described below and in
section G.

Scientific information and assessments to support decision-making

67

66

65

64

General Assembly resolution 67/78, para. 218.
A/68/82, annex II.
www.worldoceanassessment.org/.
See A/67/687, A/67/896 and A/67/885, respectively.

__________________

A.

63. The present section sets out recent measures that have been adopted at the
global and regional levels in support of the sustainable development of oceans and
seas.
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76. The Organization for Economic Cooperation and Development (OECD)
Review of Fisheries: Country Statistics 2012 contains statistics on fisheries and
aquaculture in OECD countries from 2003 to 2010, including information on
government financial transfers, total allowable catches, landings, employment, fleet

75. The Helsinki Commission reported on the Managing Fisheries in Baltic
Marine Protected Areas (BALTFIMPA) project, 71 created to produce a generic tool
to assist in fisheries management decisions, including by studying the impacts of
fisheries and finding new solutions to mitigate these impacts. 72

74. Sustainable fisheries. The Food and Agriculture Organization of the United
Nations (FAO) continues to develop its programme for deep-sea high seas fisheries
in support of the implementation of the 2008 FAO International Guidelines for the
Management of Deep-sea Fisheries in the High Seas. The programme includes a
project supported by the Global Environment Facility (GEF) on sustainable fisheries
management and biodiversity conservation of deep-sea living marine resources and
ecosystems in areas beyond national jurisdiction. Particular work has been done on
gathering best practices and assisting with capacity-development and knowledgesharing on the protection of vulnerable marine ecosystems. FAO also hosted a
technical consultation in May 2013, to be resumed in early 2014, to develop
international guidelines for securing sustainable small-scale fisheries. 70

73. Over the past year, activities aimed at enhancing the conservation and
management of marine fishery resources have continued to focus, in particular, on
enhancing flag State implementation and enforcement. Many activities have also
been undertaken pursuant to General Assembly resolution 67/79.

72. The overarching legal regime for the conservation and management of marine
living resources within areas under national jurisdiction and on the high seas is set
out in the United Nations Convention on the Law of the Sea. It also contains
specific provisions relating to straddling fish stocks and highly migratory fish
stocks, which are further elaborated in the 1995 Fish Stocks Agreement. The tenth
round of the Informal Consultations of States Parties to the Agreement will be held
in 2014. Among the matters to be considered will be preparations for the Review
Conference on the United Nations Fish Stocks Agreement, which is to be resumed at
a date not earlier than 2015.

Conservation and management of marine living resources

71. As requested by the Conference of the Parties to the Convention on Biological
Diversity, the summary reports on the description of areas that meet the criteria for
ecologically or biologically significant marine areas were submitted to the General
Assembly through a letter dated 19 March 2013 from the Executive Secretary of the
Convention to the Secretary-General. 69

environmental information system in support of the environmental management plan
for the Clarion-Clipperton Zone. 68

72

71

70

69

68

See ISBA/19/A/2.
A/67/838.
FAO contribution.
www.helcom.fi/projects/on_going/en_GB/BALTFIMPA/.
Helsinki Commission contribution.

__________________
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80. A range of measures is under discussion to address the conservation and
sustainable use of marine biodiversity and increased steps are also being taken
towards adopting necessary measures. However, cross-sectoral coordination to
address cumulative impacts on marine biodiversity in an effective manner still appears
to be a challenge. The role of the General Assembly in providing global policy
guidance and a harmonizing framework to ensure coordination is thus critical, in
particular as regards marine biodiversity beyond areas of national jurisdiction.

Conservation and sustainable use of marine biodiversity

79

78

77

76

75

74

73

OECD contribution.
FAO contribution. See the draft report of the Technical Consultation on Flag State Performance
and the adopted Voluntary Guidelines for Flag State Performance at www.fao.org/fishery/
nems/40262/en.
FAO contribution.
www.fao.org/fishery/collection/fvf/en.
FAO contribution.
Ibid.
See www.interpol.int/Crime-areas/Environmental-crime/Conferences-and-meetings/Meetings/
1st-INTERPOL-International-Fisheries-Enforcement-Conference.

__________________

C.

79. In February 2013, the first International Criminal Police Organization
(INTERPOL) International Fisheries Enforcement Conference launched Project
SCALE, an initiative to detect, combat and suppress fisheries crime and improve the
exchange of fisheries enforcement information and intelligence between countries.
It also established a permanent INTERPOL Fisheries Crime Working Group. 79

78. With regard to port State measures, FAO has continued to develop its
programme to support implementation of the 2009 Agreement on Port State
Measures to Prevent, Deter and Eliminate Illegal, Unreported and Unregulated
Fishing. The programme activities are aimed at facilitating the entry into force of
the Agreement, to ensure its international acceptance, contribute to the development
of national capacity to maximize benefits available through the Agreement and to
promote bilateral, subregional and regional coordination. In preparing for the entry
into force of the Agreement, FAO also continued its global series of regional
capacity-development workshops. 78

77. Compliance and enforcement. The FAO Technical Consultation on Flag State
Performance, held in February 2013, agreed on voluntary guidelines for flag state
performance, which will be presented to the Committee on Fisheries at its thirtyfirst session, in 2014, for endorsement. 74 FAO has convened a number of workshops
with partners to develop a prototype version of the Global Record of Fishing
Vessels, Refrigerated Transport Vessels and Supply Vessels and to focus on
capacity-building for the national and regional vessel registers. In addition, FAO is
working with IMO on the non-mandatory application of the IMO Ship Identification
Numbering Scheme to fishing vessels of 100 gross tonnage and above. 75 FAO also
reported that it had released the Fishing Vessels Finder portal 76 in October 2012 to
enable global search of data on fishing in the high seas. 77

capacity and aquaculture production. 73 OECD reported that its Council recently
adopted a recommendation that identifies principles and practices for fisheries
rebuilding.
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85. Other measures taken to protect specific ecosystems and species include the
addition of a number of coastal areas, including as transboundary Ramsar sites, to
the Ramsar List of Wetlands of International Importance; 86 and the addition of a
number of marine species, including five shark species and manta rays, in the
appendices to the Convention on International Trade in Endangered Species of Wild
Fauna and Flora (CITES). In March 2013, the Conference of the Parties to CITES
also adopted decisions on chartering and capacity-building and special requirements
of developing States, which should assist the implementation of the CITES
provisions on introduction from the sea. 87 At its 2013 meeting, the Scientific
Committee of the International Whaling Commission decided to monitor and review
developments in marine renewable energy and their impacts on cetaceans.

84. Meeting the growing challenge of the impacts of climate change on specific
ecosystems, including coral reefs, will require significant investment to increase
capacity for the effective management of various stressors. The Conference of the
Parties to the Convention on Biological Diversity, in 2012, recognized the need for
managers of coral ecosystems to formulate adaptation strategies. Proposals to
update the specific workplan on coral bleaching will be considered by the
Subsidiary Body on Scientific, Technical and Technological Advice prior to the
twelfth meeting of the Conference of the Parties, in 2014. 85

Measures for specific ecosystems and species

83. At the 2012 International Union for Conservation of Nature (IUCN) World
Conservation Congress in September 2012, IUCN members adopted a number of
resolutions and recommendations related to the conservation and sustainable use of
marine diversity, including in areas beyond national jurisdiction. 84

82. In October 2012, the Conference of the Parties to the Convention on
Biological Diversity adopted a number of decisions on, or of relevance to, marine
and coastal biodiversity. 82 Marine and coastal biodiversity was also one of the main
themes of the high-level segment of the Conference of the Parties. 83

81. In accordance with General Assembly resolution 67/78, two intersessional
workshops were convened on 2 and 3 May and 6 and 7 May 2013, with a view to
improving understanding of the issues and clarifying key questions as an input to
the work of the Ad Hoc Open-ended Informal Working Group. The workshops
considered, respectively, marine genetic resources, and conservation and
management tools, including area-based management and environmental impact
assessments. 80 The Ad Hoc Open-ended Informal Working Group held its sixth
meeting from 19 to 23 August 2013 and formulated recommendations for
consideration by the General Assembly at its sixty-eighth session. 81

87

86

85

84

83

82

81

80

See A/AC.276/6.
See A/68/399, annex.
These include decisions XI/3, XI/14, XI/15, XI/17, XI/18, XI/20 and XI/24. See
UNEP/CBD/COP/11/35, annex I.
Ibid., annex II.
See IUCN, Resolutions and Recommendations, World Conservation Congress, Jeju, Republic of
Korea, 6-15 September 2012 (2012, Gland, IUCN).
Decision XI/18. See UNEP/CBD/COP/11/35, annex I.
See www.ramsar.org/pdf/sitelist_order.pdf.
Decisions of the Conference of the Parties to CITES in effect after its 16th meeting (3-14 March
2013).
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Marine genetic resources

89. Many States are in the process of adopting and/or revising their measures on
access and benefit-sharing with regard to marine genetic resources within national
jurisdiction in anticipation of their ratification of the Nagoya Protocol on Access to
Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from
Their Utilization. 95 In 2014, the third meeting of the Intergovernmental Committee
for the Protocol will further consider issues related to article 10 of the Protocol on a
global multilateral benefit-sharing mechanism, on the basis of the outcome of an
expert meeting to be held in September 2013.

88. As regards developments in other forums, it can be noted that the General
Assembly of the World Intellectual Property Organization will consider, in
September 2013, a consolidated document relating to intellectual property and
genetic resources. 93 In April 2013, the Commission on Genetic Resources for Food
and Agriculture, in recognition of the central role of the General Assembly of the
United Nations in addressing issues relating to the conservation and sustainable use
of biodiversity beyond areas of national jurisdiction, decided that the scope of the
FAO report on The State of the World’s Aquatic Genetic Resources for Food and
Agriculture would be farmed aquatic species and their wild relatives within national
jurisdiction. 94

87. Recent developments and the outcome of recent research related to marine
genetic resources, including regarding their social, economic, environmental and
commercial potential, were presented at the Intersessional Workshop on Marine
Genetic Resources in May 2013, with a view to improving understanding of the
issues and clarifying key questions as an input to the work of the Ad Hoc Openended Informal Working Group 92 (see para. 81 above).

95

94

93

92

91

90

89

88

Contribution of the Convention Secretariat. See also CMS/Sharks/MOS1/Report. See also
Report of the Seventh Meeting of the Parties to the Agreement on the Conservation of Small
Cetaceans of the Baltic, North East Atlantic, Irish and North Seas, 22-24 October 2012.
CMS/PIC/MoS3/Report.
Report of the Second Signatory State Meeting of the Memorandum of Understanding on the
Conservation and Management of Dugongs and their Habitats throughout their Range.
Report of the Seventh Meeting of the Parties to the Agreement on the Conservation of Small
Cetaceans of the Baltic, North East Atlantic, Irish and North Seas, 22-24 October 2012.
The presentations made at the workshop are available from www.un.org/depts/los/
biodiversityworkinggroup/intersessional_workshop_2013.htm.
WIPO/GRTKF/IC/25/5.
CGRFA-14/13/Report, paras. 75 and 76.
See www.cbd.int/abs/progress/default.shtml.

__________________

2.

86. Regional measures to address specific threats to marine species have included
the adoption of conservation plans for shark species and porpoises under the
umbrella of the Convention on Migratory Species of Wild Animals 88 as well as
cross-sectoral cooperative activities in relation to cetaceans in the Pacific Islands
region, 89 and dugongs throughout their range. 90 Measures to address the impacts of
chemical pollution on small cetaceans of the Baltic, North East Atlantic, Irish and
North Seas were also agreed upon. 91
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95. In line with the Manila Declaration on Furthering the Implementation of the
Global Programme of Action for the Protection of the Marine Environment from
Land-Based Activities, recent efforts to implement the Global Programme of Action
have focused primarily on addressing three pollution source categories, namely
nutrients, marine litter and wastewater, through the establishment and management
of global multistakeholder partnerships. UNEP and the Government of Jamaica will
organize the Second Global Conference on Land-Ocean Connections, in October
2013, in order to identify approaches to address current and emerging issues in the
marine and coastal sector, with a focus on the three priority source categories of the
Global Programme of Action for the period 2012-2016.

94. Land-based sources and marine debris. On 19 January 2013, Governments
agreed to the text of a global legally binding instrument on mercury, the Minamata
Convention on Mercury, which is scheduled to be adopted and opened for signature
in Japan in October 2013.

93. During the period under review, the international community has continued to
focus on measures to respond effectively to the main sources of pollution and
activities that adversely affect the marine environment. A brief overview of mainly
global measures is presented below, while regional measures are mainly presented
in paragraphs 115 to 127.

Degradation of the marine environment from various sources and activities

92. At its meeting in July 2013, the Legal and Technical Commission of the
International Seabed Authority adopted recommendations for the guidance of
contractors for the assessment of the possible environmental impact assessments
arising from exploration for marine minerals in the Area. 97

91. In October 2012, the Conference of the Parties to the Convention on
Biological Diversity took note of voluntary guidelines for the consideration of
biodiversity in environmental impact assessments and strategic environmental
assessments annotated specifically for biodiversity in marine and coastal areas,
emphasizing that the guidelines were without prejudice to the ongoing consideration
of marine biodiversity by the General Assembly processes, in particular the Ad Hoc
Open-ended Informal Working Group. 96

97

96

Decision XI/18. See UNEP/CBD/COP/11/35, annex I.
ISBA/19/LTC/8.

__________________

2.

Environmental impact assessments

1.

90. The United Nations Convention on the Law of the Sea requires that the risks
or effects of pollution of the marine environment be observed, measured, evaluated
and analysed by recognized scientific methods, as well as requiring the publication
of reports of the results obtained. A number of global forums continue to work
towards the development of practical guidance for the implementation of
environmental impact assessments at the global level. In particular, the topic of
environmental impact assessments was one of those considered at the intersessional
workshop on conservation and management tools (see para. 81 above).

Pressures on the marine environment
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105

104

103

102

101

100

99

98

See IMO document MEPC 65/22.
Ibid.
See IMO document MEPC 64/23.
IMO contribution.
See decision XI/18 of the Conference of the Parties to the Convention on Biological Diversity.
See report of the Scientific Committee, annual meeting 2013.
See IMO document DE 57/25.
See report of the Seventh Meeting of the Parties to the Agreement, 22-24 October 2012.

__________________

100. Disposal of wastes. The Contracting Parties to the Convention on the
Prevention of Marine Pollution by Dumping of Wastes and Other Matter, 1972 (the
London Convention) and to the 1996 Protocol (the London Protocol) will meet in

99. Ocean noise. While, during the reporting period, no additional scientific
studies on the impacts of ocean noise on marine living resources were received by
the Division for Ocean Affairs and the Law of the Sea pursuant to paragraph 107 of
General Assembly resolution 61/222, a number of forums, on a sectoral basis,
continue to encourage increased research to address the impacts of ocean noise or
the adoption of noise-reduction measures. For example, an expert workshop will be
convened by the Secretariat of the Convention on Biological Diversity with a view
to, inter alia, developing practical guidance and toolkits to minimize and mitigate
the significant adverse impacts of anthropogenic underwater noise. 102 The effects of
anthropogenic sound on cetaceans and approaches to mitigate those effects were
identified as priorities for the Scientific Committee of the International Whaling
Commission in 2014. At its session in 2013, the Committee encouraged time/area
closures and new quieting technologies to address noise pollution. It also
encouraged further scientific investigations to better understand the effects of sound
on cetaceans and their habitats, as well as the effectiveness of mitigation
measures. 103 Draft guidelines on available options for ship-quieting technologies
and operational practices will be considered by IMO in 2014. 104 At the regional
level, underwater noise was also identified as a priority by the Meeting of the
Parties to the Agreement on the Conservation of Small Cetaceans of the Baltic,
North East Atlantic, Irish and North Seas, held in October 2012. 105

98. Ship recycling. In October 2012, IMO adopted the final two sets of guidelines
referred to in the Hong Kong International Convention for the Safe and
Environmentally Sound Recycling of Ships, for the survey and certification of ships
and for the inspection of ships under that instrument, respectively. 101

97. IMO granted basic approval to five, and final approval to three, ballast water
management systems that make use of Active Substances. 100 The GEF-UNDP-IMO
GloBallast Partnerships programme continued to build developing-country capacity
to comply with the International Convention for the Control and Management of
Ships’ Ballast Water and Sediments, 2004, and to stimulate investment in ballast
water treatment technologies.

96. Shipping activities. In May 2013, IMO adopted, among other measures,
amendments to annexes I and II to the International Convention for the Prevention
of Pollution from Ships, 1973, as modified by the Protocol of 1978 relating thereto
to make the Code for Recognized Organizations mandatory (see also para. 21
above). It also revised its guidance with respect to the implementation of annex V. 98
Furthermore, IMO continued its work on pollution from ships in polar areas. 99 For
developments at the regional level see paras. 115, 119, 124 and 125 below.
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104. FAO continues to support the practical implementation of the ecosystem
approach to fisheries management at the national and regional levels, including
through the development of management plans in the context of the Caribbean
Large Marine Ecosystem project and the Canary Current Large Marine Ecosystem
project, training courses in the context of the Bay of Bengal Large Marine
Ecosystem project and the Mediterranean Large Marine Ecosystem project, the
development of a toolbox, 109 and the collection of data and information on marine
resources and the marine environment in several countries in sub-Saharan Africa
through the Nansen Project. FAO also plays a leading role in the iMarine initiative,
which develops data infrastructure for data sharing and multidisciplinary
collaborative science in support of policy development and implementation towards
the ecosystem approach to fisheries management and conservation of living marine
resources. 110

103. The Secretariat of the Convention on Biological Diversity will develop a webbased information-sharing system linking existing sources of information on marine
spatial planning and will convene an expert workshop to provide consolidated
practical guidance and a toolkit for marine spatial planning, building upon existing
guidance. 107 IOC developed technical guidance on marine spatial planning and will
publish a new guide in 2013, which will expand guidance on the practice of
implementing monitoring and evaluation of marine spatial planning initiatives. 108

Integrated and ecosystem approaches

102. Progress continues to be made in the development and application of various
tools to manage the impacts of human activities on marine ecosystems. In some
cases, consideration is being given to the need to evaluate the effectiveness of the
tools in use.

Management tools

101. Transboundary movement of wastes. The Conference of the Parties to the
Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and their Disposal adopted a framework for the environmentally sound
management of hazardous wastes and other wastes, and agreed to develop, over the
next two years, technical guidelines on transboundary movements of electronic and
electrical wastes (e-waste). 106

October 2013 to consider, inter alia, a document prepared by the International
Atomic Energy Agency regarding a radiological assessment procedure for
determining the suitability of material for disposal at sea, as well as other issues (see
paras. 136 and 137 below).

110

109

108

107

106

See http://synergies.pops.int/Implementation/MediaResources/PressReleases/
ExtraordinaryUNConferenceTakesHistoricStrides/tabid/3226/language/en-US/Default.aspx.
See UNEP/CBD/COP/11/35, annex I, decision XI/17.
See IOC-XXVII/2 Annex 1.
See http://www.fao.org/fishery/eaf-net/en.
FAO contribution.

__________________
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110. While large oil pollution incidents have decreased both in number and in size
over recent decades, the potential threat of environmental damage and economic

Liability and compensation

109. In May 2013, several coastal and marine sites were added to the World
Network of Biosphere Reserves by the International Coordinating Council of the
UNESCO Man and the Biosphere Programme. 118

108. In October 2012, IMO designated the Saba Bank, in the north-eastern
Caribbean area of the Kingdom of the Netherlands, as a particularly sensitive sea
area. 116 IMO considered the need to evaluate the effectiveness of particularly
sensitive sea areas and the associated protective measures in the light of the
guidelines 117 concerning particularly sensitive sea areas.

107. Marine protected areas in East Antarctica and the Ross Sea region, as well as
under ice shelves, glaciers and ice tongues, are under consideration within the
framework of the Commission for the Conservation of Antarctic Marine Living
Resources. 115

106. The Convention for the protection of the Marine Environment of the NorthEast Atlantic (OSPAR) Network of Marine Protected Areas has increased to 5 per
cent of the total OSPAR maritime area, both within and beyond areas of national
jurisdiction. 112 In June 2013, the OSPAR Commission endorsed terms of reference
for a workshop to develop suitable procedures to assess, by 2016, whether the
OSPAR Network is well managed. 113 The OSPAR Commission and the North East
Atlantic Fisheries Commission developed a draft “collective arrangement” to set out
how cooperation and coordination can take place in areas beyond national
jurisdiction. They are also collaborating on the development of proposals for areas
within the North-East Atlantic, beyond 200 nautical miles, that meet the Convention
on Biological Diversity scientific criteria for ecologically or biologically significant
marine areas. 114

105. Efforts are continuing in all regions of the world to establish marine protected
areas, ranging from areas with full protection to areas where activities are allowed
and regulated. Of the 9,603 marine protected areas included in the World Database
on Protected Areas, 493 are in Africa, 3,022 in North, Central and South America,
1,808 in Asia, 3,162 in Europe and 1,052 in Oceania, 111 marking a steady increase
in all regions.

Area-based management tools

118

117

116

115

114

113

112

111

World Database of Marine Protected Areas at www.protectedplanet.net.
At its meeting in June 2013, the OSPAR Commission endorsed a report on marine protected
areas for publication, with the inclusion of a reservation from Denmark regarding the proposed
area in the Hatton Bank which fell within the proposed outer limits of the Kingdom of Denmark
in relation to the Faroe-Rockall Plateau as submitted to the Commission on the Limits of the
Continental Shelf. See OSPAR 13/21/1-E.
OSPAR 13/21/1-E.
OSPAR contribution.
See document CCAMLR-XXXI.
See IMO document MEPC 64/23.
See IMO document MEPC 65/22.
See www.unesco.org/new/en/media-services/multimedia/photos/mab-2013.

__________________
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116. At the Global Meeting of the Regional Seas Conventions and Action Plans in
October 2012, the following strategic directions were considered for the period

115. Although a wide range of topics continued to be addressed through regional
cooperation, issues such as the impacts of climate change, marine litter, land-based
sources of pollution and assessments of the state of the marine environment were
points of focus in several regions. For example, in the north-west Pacific, States
focused on the implementation of the Regional Action Plan on Marine Litter. 124

Major trends in regional cooperation

114. As regards liability in the event of a nuclear accident or incident during the
transport of radioactive material, the IAEA General Conference, at its fifty-sixth
session, in its resolution GC(56)/RES/9 on measures to strengthen international
cooperation in nuclear, radiation, transport and waste safety, stressed the importance
of having effective liability mechanisms in place to ensure prompt compensation for
damage to people, property and the environment as well as actual economic loss due
to a radiological accident or incident during the transport of radioactive material,
including maritime transport, and noted the application of the principles of nuclear
liability, including strict liability. 123

113. While most of the attention has been focused on liability and compensation for
oil pollution damage from ships, it can be noted that IMO is currently also
considering issues related to liability and compensation for transboundary pollution
damage resulting from offshore oil exploration and exploitation activities. 122

112. Efforts are also continuing to facilitate the processing of claims for
compensation in the context of the International Oil Pollution Compensation Funds,
which continue to be seized of 12 incidents. 121

111. In order to facilitate the entry into force and implementation of the
International Convention on Liability and Compensation for Damage in Connection
with the Carriage of Hazardous and Noxious Substances by Sea, 1996, as amended
by the Protocol of 2010 thereto, IMO endorsed a set of guidelines for reporting
contributing cargo in April 2013. 120

loss, and the significant clean-up costs associated with the carriage of oil remain a
matter of concern, in particular for coastal developing countries and small island
developing States with economies heavily dependent on income from fisheries and
tourism. In that regard, it is noteworthy that a considerable number of coastal States,
including developing countries, are not yet parties to the existing instruments for
liability and compensation in relation to ship-based pollution. 119

124

123

122

121

120

119

United Nations Conference on Trade and Development, Liability and Compensation for
Ship-Source Oil Pollution: An Overview of the International Legal Framework for Oil
Pollution Damage from Tankers, Studies in Transport Law and Policy — 2012 No. 1
(UNCTAD/DTL/TLB/2011/4).
See IMO document LEG 100/14.
See 2012 Annual Report of the International Oil Pollution Compensation Funds. See also
IOPC/APR13/8/1.
See IMO document LEG 100/14.
See IAEA document GC(56)/RES/DEC(2012).
See UNEP/NOWPAP IG. 17/9.
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131

130

129

128

127

126

125

See UNEP (DEPI)RS.14/WP.11.RS.
NEPAD contribution.
UNDP contribution.
See http://ats.aq/documents/ATCM36/ww/atcm36_ww003_e.pdf.
See www.arctic-council.org/index.php/en/document-archive/category/425-main-documentsfrom-kiruna-ministerial-meeting.
See www.arcticbiodiversity.is; http://pame.is/images/PAME_Ministerial_2013/AOR_final_
report_15_May_2013.pdf; and www.amap.no/documents/doc/amap-arctic-ocean-acidificationassessment-summary-for-policy-makers/808.
Helsinki Commission contribution. See also www.helcom.fi/stc/files/Projects/RedList/
BSEP130.pdf and www.helcom.fi/projects/on_going/en_GB/RedLists/.

__________________

121. Mediterranean Sea. The State of the Mediterranean Marine and Coastal
Environment report, launched in January 2013, provides a synthesis of available

120. Baltic Sea. At the Helsinki Commission Ministerial Meeting in October 2013,
parties are expected to evaluate progress in the implementation of the Baltic Sea
Action Plan and consider the second Baltic Sea Experiment (BALTEX) Assessment
of Climate Change for the Baltic Sea Basin. A recently concluded checklist of
macrospecies contains all Baltic Sea species visible to the human eye. 131

119. Arctic. The Kiruna Ministerial Declaration, adopted in May 2013, sets out the
work of the Arctic Council for the period from 2013 to 2015, and outlines the joint
vision of the Arctic States and the indigenous Permanent Participants for the
development of the region. Arctic Council States also signed a new Agreement on
Cooperation on Marine Oil Pollution Preparedness and Response in the Arctic. 129
As a sign of increasing cooperation in the area, China, India, Italy, Japan, the
Republic of Korea and Singapore were welcomed to the Arctic Council as observer
States, bringing the total number of such States to 12. Regional assessments of the
marine environment included the Arctic Biodiversity Assessment, the Arctic Ocean
Review and the Arctic Ocean Acidification Assessment. 130

118. Antarctic. In May 2013, the Antarctic Treaty Consultative Meeting decided to
develop a prioritized climate change response workplan, and adopted revised
management plans for several Antarctic specially protected areas, some of which
include marine areas. 128

117. Africa. The report of UNEP and GRID-Arendal on the “Sustainable seas” pilot
workshop, held in November 2012, identified needs and priorities for the
development of a full-scale sustainable seas programme in the area covered by the
Convention for Cooperation in the Protection and Development of the Marine and
Coastal Environment of the West and Central African Region. 126 UNDP supported
efforts towards establishing a permanent regional institutional mechanism for the
Guinea Current large marine ecosystem and supported national and regional marine
assessments in nine countries of the Agulhas/Somali Current large marine
ecosystem. 127

2013-2016: the effective application of an ecosystem approach; the implementation
of the Manila Declaration on the Global Programme of Action for the Protection of
the Marine Environment from Land-based Activities; the strengthening of capacities
at the national level; the provision of tools to decouple economic growth from
environmental pressures; the strengthening of cooperation to contribute to the World
Oceans Assessment (see paras. 65-69 above); and the strengthening of collaborative
mechanisms to address common regional objectives. 125
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127. In May 2013, at the summit of Caribbean Political and Business Leaders, the
second phase of the Caribbean Challenge Initiative was launched to accelerate

126. The Secretariat of the Cartagena Convention for the Protection and
Development of the Marine Environment in the Wider Caribbean Region and
UNEP-CEP have supported the management of marine protected area projects in
eight small island developing States and completed baseline assessments in
13 countries to determine policy, legislative, capacity-building and training needs
for effective wastewater management. 138

125. Wider Caribbean. The UNEP Caribbean Environment Programme (UNEPCEP), the International Coral Reef Initiative and other Caribbean counterparts
developed a manual on the control and management of lionfish. In collaboration
with IMO, the UNEP-CEP also continued to provide support to countries of the
wider Caribbean region to meet their obligations under the Protocol concerning
Cooperation in Combating Oil Spills in the Wider Caribbean Region to the
Cartagena Convention, annex V to the International Convention for the Prevention
of Pollution from Ships, 1973, as modified by the Protocol of 1978 relating thereto,
and other related IMO instruments 137 (see also para. 139 below).

124. Red Sea and Gulf of Aden. In April 2013, two regional memorandums of
understanding, on port state control and on cooperation in fisheries management,
and two new regional strategies, for ballast water management and for the reduction
of unintentional emission of persistent organic compounds in the coastal zone, were
adopted by the Ministerial Council of the Regional Organization for the
Conservation of the Red Sea and Gulf of Aden. 136

123. Pacific. In September 2012, SPREP endorsed revised Marine Species Action
Plans for the period 2013-2017 and a Regional E-Waste Strategy and Action Plan
(see also para. 51 above). It further considered its ongoing work to address waste
management, adapt to climate change and access climate change financing, and
develop a framework for regional state of the environment assessment and
reporting. 135

122. North-East Atlantic. The OSPAR Commission finalized measures to further
protect and conserve 23 species and habitats whose status has been classified by the
Commission as threatened and/or declining. The regional coordination of the
European Union’s Marine Strategy Framework Directive was another key area of
the Commission’s work 134 (see also para. 106 above).

knowledge about major drivers and pressures affecting the Mediterranean,
environmental conditions, the current and prospective impacts of human activities
and emerging issues in coastal and marine management in the region. 132 In June
2013, the Mediterranean Commission on Sustainable Development agreed to revise
the Mediterranean Strategy for Sustainable Development to incorporate the
outcomes of the 2012 United Nations Conference on Sustainable Development. 133

138

137

136

135

134

133

132

See http://195.97.36.231/publications/SoMMCER.pdf.
See www.unepmap.org/index.php?module=news&action=detail&id=133.
OSPAR contribution.
See report of the Twenty-third SPREP Meeting of Officials (2012).
See www.persga.org/calender.php?id=101.
UNEP-CEP contribution.
Ibid.
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144

143

142

141

140

139

Contribution of the Office of the High Representative for the Least Developed Countries,
Landlocked Developing Countries and Small Island Developing States.
Ibid.
See www.preventionweb.net/globalplatform/2013/programme/featuredevents/view/482 and
www.un.org/News/Press/docs/2013/iha1316.doc.htm.
Contribution of the Department of Economic and Social Affairs.
Ibid.
See www.investmauritius.com/oceaneconomy/.

__________________

131. Among recent national initiatives has been the launch of a multi-stakeholder
dialogue on ocean economy by the Government of Mauritius in July 2013, with a
view to developing the ocean sector as one of the major pillars of the economy of
Mauritius while ensuring that ocean resources are used in a sustainable manner. 144

130. In August 2012, Pacific Island Leaders agreed that, as “Large Ocean Island
States”, Forum Island Countries have a leading role to play in management of the
Pacific Ocean. The Pacific Island Leaders’ aspirations to maximize sustainable
economic returns for Forum Members from ocean resources, including fisheries and
seabed minerals, in accordance with the precautionary approach, were
recognized. 143

129. In recognition of the importance of coordinated, balanced and integrated action
to address sustainable development challenges facing small island developing
States, the topic of oceans, among others, is expected to figure prominently at the
Third International Conference on Small Island Developing States, to be held in
Apia, Samoa, from 1 to 4 September 2014. In preparation for the Conference,
national preparatory meetings are being convened. In addition, three regional
meetings were held in July 2013 and fed into an interregional meeting held in
August 2013 in Barbados. 142

128. The vast ocean spaces within which many small island developing States are
located and the marine resources that they contain benefit not only those States but
also the wider global community. The report of the High-Level Panel of Eminent
Persons on the Post-2015 Development Agenda, entitled “A new global partnership:
eradicate poverty and transform economies through sustainable development”, it is
noted that poor management of the oceans could have particularly adverse impacts
for small island developing States. Healthy oceans and seas are thus crucial to their
survival. Their role as custodians of vast oceans consequently requires financial and
technical support from the international community. 140 Since the previous report, an
increasing number of events focusing on small island developing States in view of
their unique and particular vulnerabilities have taken place or are planned. For
example, on 21 May 2013, an event was held on strengthening partnerships towards
disaster risk reduction for small island developing States 141 (see also paras. 49 and
50 above).

IX. Small island developing States

marine conservation action in the Caribbean. A Leaders Declaration and a Corporate
Compact were signed by eight Governments and 15 companies, respectively. A
Summit communiqué highlighted new issues for further action, including the
protection of sharks and rays across the Caribbean region, and alternative energy. 139
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136. Ocean fertilization. A proposal to amend the Protocol to the Convention on the
Prevention of Marine Pollution by the Dumping of Wastes and Other Matter (the
London Convention) with the aim of regulating marine geo-engineering activities,
including ocean fertilization, will be considered by the contracting parties to the
London Convention and its Protocol in October 2013. 151 In November 2012, the

135. FAO has been conducting workshops on the possible contributions of the
fishing industry to climate change and ways to reduce the sector’s reliance on, and
consumption of, fossil fuels. 149 In March 2013, a workshop discussed the potential
for reducing greenhouse gas emissions through changes in technology and practices,
and the impacts of such changes. Follow-up activities to support efforts to mitigate
greenhouse gas emissions in capture fisheries and aquaculture are under way and
include the publication of a manual on fuel savings for small fishing vessels. 150

134. Greenhouse gas emissions. Greenhouse gas emissions from shipping,
estimated in 2007 at about 2.7 per cent of global CO2 emissions, are expected to
increase in the future. In May 2013, IMO agreed to initiate a study to update
estimates of greenhouse gas emission from shipping, to be completed by March
2014. 146 New requirements mandating the Energy Efficiency Design Index for new
ships and the Ship Energy Efficiency Management Plan for all ships entered into
force on 1 January 2013. During the reporting period, IMO continued the
development of technical and operational measures relating to energy-efficiency
measures for ships. 147 IMO has been requested to provide technical assistance to
enable cooperation in the transfer of energy efficient technologies to developing
countries. 148

Mitigating the impacts of climate change

151

150

149

148

147

146

145

Contribution of the North Atlantic Salmon Conservation Organization.
See IMO document MEPC 65/22.
IMO contribution. See IMO documents MEPC 64/23 and MEPC 65/22.
See IMO document MEPC 65/22.
FAO contribution.
Oyvind Gulbrandsen, Fuel Savings for Small Fishing Vessels — A Manual (Rome, FAO, 2013).
IMO contribution. See IMO document LC 34/15.

__________________

A.

133. In the face of these threats, greater efforts are needed for a better scientific
understanding of the impacts of climate change on the oceans and of how to reduce
the vulnerability of coastal communities. For example, recent research results
indicate that salmon stocks in the North Atlantic have been affected by changing
environmental conditions at sea, with climate change effects cascading through
marine trophic levels and affecting salmon. 145

132. Coastal communities are particularly affected by the adverse impacts of
climate change on the oceans, such as sea-level rise, coastal erosion and extreme
weather events, which threaten food security and global efforts to eradicate poverty
and achieve sustainable development, especially in developing countries. Small
island developing States are reliant on marine ecosystems and resources and are,
therefore, especially vulnerable to the adverse impacts of climate change on the
oceans.

X. Climate change and oceans
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139. UNEP-CEP continued to support efforts to increase resilience and reduce the
vulnerability of coastal areas and small island developing States to the impacts of
climate change. The European Union funded activities for the protection and
development of coastal ecosystems, through the climate change adaptation and
disaster risk reduction project in Jamaica. The activities included the replanting of
mangroves in degraded coastal regions, the restoration of seagrass beds and areas,
and designing and implementing climate change awareness campaigns. 157

138. In the light of the projected impacts of climate change, adaptation represents
an immediate and urgent global priority. 154 In that regard, FAO is chairing the
Global Partnership on Climate, Fisheries and Aquaculture, a voluntary global
initiative to, inter alia, develop effective tools and management approaches and
build international support. 155 The FAO secretariat is giving priority to identifying
and reducing the vulnerability of fisheries and aquaculture systems by improving
the resilience and adaptability of the fisheries and aquaculture sectors to shocks,
climate change, ocean acidification and natural disasters. Its activities aimed at
supporting policy, legal and implementation frameworks to mainstream climate
change issues into fisheries and aquaculture management; reinforce capacity to
address climate change issues; plan for adaptation and mitigation within the
fisheries and aquaculture sectors; and integrate fisheries and aquaculture into
national climate change adaptation and mitigation plans and enabling financial
mechanisms. 156

Adapting to the impacts of climate change

157

156

155

154

153

152

See IMO document LC 34/15, annex 7.
IMO contribution. See IMO document LC 34/15.
See General Assembly resolution 66/288, annex.
FAO contribution.
Ibid.
UNEP contribution.

__________________

140. Mechanisms for the peaceful settlement of law of the sea-related disputes are
provided for in the Charter of the United Nations and in the United Nations
Convention on the Law of the Sea.

XI. Settlement of disputes

B.

137. Carbon sequestration. In November 2012, the contracting parties to the
London Protocol adopted revised Specific Guidelines for Assessment of Carbon
Dioxide Streams for Disposal into Sub-seabed Geological Formations to take into
account transboundary migration of carbon dioxide waste streams within such
formations after injection. The parties considered a draft text for the development
and implementation of arrangements or agreements for the export of carbon dioxide
streams for storage in sub-seabed geological formations. 153

Contracting Parties issued a statement to express grave concern over deliberate
ocean fertilization activity reported to have taken place off the west coast of Canada
in 2012. 152
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143. The list of experts in the field of marine scientific research for use in special
arbitration under annex VIII to the United Nations Convention on the Law of the
Sea that is maintained by IOC was updated on 27 November 2012, 164 and the list
maintained by IMO was updated on 5 July 2013. 165

142. During the reporting period, the International Tribunal for the Law of the Sea
handled four cases: Case No. 18, The M/V “Louisa” Case (Saint Vincent and the
Grenadines v. Kingdom of Spain); Case No. 19, The M/V “Virginia G” Case
(Panama v. Guinea-Bissau); Case No. 20, The “ARA Libertad” Case (Argentina v.
Ghana); and Case No. 21, Request for an advisory opinion submitted by the
Sub-Regional Fisheries Commission. 159 After rendering judgments in Cases
No. 18 160 and No. 20, 161 the Tribunal, as at 31 August 2013, had two cases on its
docket, Cases No. 19 162 and No. 21. 163

141. On 19 November 2012, the International Court of Justice rendered its
Judgment in the case concerning the Territorial and Maritime Dispute (Nicaragua v.
Colombia). The Court found that Colombia had sovereignty over the maritime
features in dispute and drew a single maritime boundary delimiting the continental
shelf and the exclusive economic zones of Nicaragua and Colombia. 158 As at
31 August 2013, the Court had two other cases related to the law of the sea on its
docket, namely Maritime Dispute (Peru v. Chile) and Whaling in the Antarctic
(Australia v. Japan: New Zealand intervening).

165

164

163

162

161

160

159

158

See
See
See
See
See
See
See
See

www.icj-cij.org/docket/index.php?p1=3&p2=3&case=124.
SPLOS/256 and SPLOS/263.
www.itlos.org/index.php?id=147.
www.itlos.org/index.php?id=222.
www.itlos.org/index.php?id=171.
www.itlos.org/index.php?id=252.
www.un.org/depts/los/settlement_of_disputes/expertsunclosVIIImay2011iocunesco.pdf.
www.un.org/Depts/los/settlement_of_disputes/expertsunclosVIIIimo.pdf.

__________________

145. The Consultative Process was established by the General Assembly, consistent
with the legal framework provided by the United Nations Convention on the Law of
the Sea and the goals of chapter 17 of Agenda 21, in order to facilitate the annual
review by the General Assembly, in an effective and constructive manner, of
developments in ocean affairs and the law of the sea, including by suggesting

144. The United Nations Convention on the Law of the Sea is of strategic
importance as the basis for national, regional and global action and cooperation in
the marine sector, as recognized by the General Assembly. In the light of the fact
that the problems of ocean space are closely interrelated and need to be considered
as a whole through an integrated, interdisciplinary and intersectoral approach, the
General Assembly has consistently reaffirmed the need to improve cooperation and
coordination at the national, regional and global levels, in accordance with the
Convention, in order to support and supplement the efforts of each State in
promoting the implementation and observance of the Convention, and the integrated
management and sustainable development of the oceans and seas. In that regard, it
is essential to make full use of all available mechanisms aimed at facilitating
cooperation and coordination, such as the Consultative Process and UN-Oceans.

XII. International cooperation and coordination
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147. Following the launch of the Oceans Compact in August 2012 170 and
consultations with Member States, and in view of ongoing relevant
intergovernmental processes, the Secretary-General decided that it would be
beneficial for the United Nations system to focus its attention on the preparation of
a system-wide inventory of oceans-related mandates.

146. The inter-agency coordination mechanism on ocean and coastal issues within
the United Nations system, UN-Oceans, has continued to work on its draft terms of
reference, as requested by the General Assembly in resolution 67/78. In that context,
UN-Oceans has undertaken constructive discussions with Member States with a
view to facilitating the final approval of the revised terms of reference. UN-Oceans
also held its annual meeting on 17 June 2013 to, inter alia, receive information
about developments relating to the Open Working Group on Sustainable
Development Goals and the World Bank Global Partnership for Oceans. 169

particular issues to be considered by it, with an emphasis on identifying areas where
coordination and cooperation at the intergovernmental and inter-agency levels
should be enhanced. 166 In resolution 67/78, the General Assembly, inter alia,
recognized the primary role of the Consultative Process in integrating knowledge,
the exchange of opinions among multiple stakeholders and coordination among
competent agencies, and enhancing awareness of topics, including emerging issues,
while promoting the three pillars of sustainable development. The Assembly decided
to continue the Consultative Process for two additional years, and to further review
its effectiveness and utility at its sixty-ninth session. 167 The Consultative Process, at
its fourteenth meeting, in June 2013, focused its discussions on the impacts of ocean
acidification on the marine environment. 168

149. In addition to the activities described in paragraph 50 above, the Division for
Ocean Affairs and the Law of the Sea organized, on 11 September 2013, in

Technical assistance

170

169

168

167

166

Resolution 54/33, para. 2.
Resolution 67/78, paras. 255 and 257.
See A/68/159.
See www.unoceans.org/Documents/UN%20Oceans%20Meeting%20Report%20June%202013
%20-%20FINAL.pdf.
A/67/79/Add.1, sect. XVI.C.

__________________

A.

148. In response to the importance placed by the General Assembly on capacitybuilding in the field of the law of the sea and ocean affairs, the Division for Ocean
Affairs and the Law of the Sea has intensified its capacity-building activities,
including through provision of advisory services; administration of trust funds;
organization of briefings and training programmes; preparation of publications;
maintenance of databases; administration of fellowship programmes; and
dissemination of information through its website.

XIII. Capacity-building activities of the Division for Ocean
Affairs and the Law of the Sea
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Hamilton Shirley Amerasinghe Memorial Fellowship on the Law of the Sea

1.

171

Information regarding the eligibility requirements and the application procedures is available at
www.un.org/depts/los.

__________________

153. Thus far, the Hamilton Shirley Amerasinghe Memorial Fellowship on the Law
of the Sea has enabled 25 individuals from 25 Member States to be trained. In July
2013, Miguel Enrique Tesoro Torres of Cuba completed the requirements of the
twenty-fifth Hamilton Shirley Amerasinghe Memorial Fellowship on the Law of the
Sea. With the contributions received for the voluntary trust fund during the reporting
period, the Division for Ocean Affairs and the Law of the Sea will be in a position to
administer one Fellowship award for the period 2013-2014. 171 However, additional
contributions will be required in order to make an additional award beyond 2014.
Accordingly, an appeal is hereby made to Member States and others in a position to
do so to contribute generously to the trust fund so as to enable the Secretariat to
make additional annual awards.

Fellowships

152. The fund balances and overview of States that have generously contributed to
each fund and those States that have availed themselves of funding from each of the
funds is provided in the annex to the present report.

151. The Division for Ocean Affairs and the Law of the Sea continues to administer
three voluntary trust funds established by the General Assembly to assist the work
of two of the bodies established under the Convention, namely the Commission on
the Limits of the Continental Shelf and the International Tribunal on the Law of the
Sea. Additionally, the Division administers three other voluntary trust funds, which
contribute, inter alia, to the dissemination and wider appreciation of international
law and provide financial assistance for the participation of representatives from
developing countries in meetings in accordance with the terms of reference of each
of the funds. The Division also administers, jointly with FAO, the Assistance Fund
under Part VII of the United Nations Fish Stocks Agreement. To ensure more
efficient processing of applications for financial assistance, States may be invited to
use application forms where appropriate. In some instances, in order to provide
financial assistance, a grant agreement may need to be signed between the State
requesting assistance and the United Nations.

Trust funds

150. The Division provided advice and assistance to several States pursuant to its
mandate under resolutions 52/26 and 67/78. For example, from 17 to 18 October
2012, it assisted the Government of Qatar in conducting a training workshop in
Doha on the legal and technical aspects of the implementation of the United Nations
Convention on the Law of the Sea.

collaboration with the United Nations Institute for Training and Research, a training
seminar on selected recent developments in ocean affairs and the law of the sea.

C.

B.
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2.

The United Nations-Nippon Foundation of Japan Fellowship Programme

155. Under the Alumni Fellowship Programme component, a meeting of regional
alumni representatives was held in New York in December 2012 on the margins of
the commemoration by the General Assembly of the thirtieth anniversary of the
opening for signature of the United Nations Convention on the Law of the Sea. A
regional meeting for the alumni of the Pacific Islands region, to be hosted by the
Pacific Islands Forum Secretariat, will be held in October 2013 in Fiji.

154. The United Nations-Nippon Fellowship Programme has trained 90 individuals
from 58 Member States thus far. Currently, 10 individuals from Costa Rica, Côte
d’Ivoire, Gambia, the Islamic Republic of Iran, Kiribati, Mexico, Saint Vincent and
the Grenadines, Trinidad and Tobago, the United Republic of Tanzania and Viet
Nam are undertaking the Programme. Ten new awards will be made in the fourth
quarter of 2013 for the new Fellowship cycle commencing in the first quarter of
2014. 172

172

Information regarding the eligibility requirements and the application procedures is available at
www.un.org/depts/los/nippon.

__________________

159. Adequate capacity, be it human, technical or financial, is a fundamental
building block for compliance with relevant instruments and to benefit from the
oceans and their resources. In that regard, the Secretariat is committed to
intensifying its assistance in order to promote a better understanding of the
Convention and the related agreements and with a view to facilitating their wider
acceptance, uniform and consistent application and effective implementation.

158. The increasing number of States that have expressed their consent to be bound
by the United Nations Convention on the Law of the Sea brings us closer to the goal
of universality. Effective implementation by all parties and application by competent
international organizations of the legal regime of the Convention is thus critical, not
only for a robust legal order for the oceans and seas, but also for sustainable
development.

157. More than 30 years after its adoption, the United Nations Convention on the
Law of the Sea, which provides the legal framework for all activities in the oceans
and seas and the basis for national, regional and global action and cooperation in the
marine sector, remains critical for the maintenance and the strengthening of peace,
security, cooperation and friendly relations among nations. It is the source of
stability and legal certainty, which are critical to the economic and social
advancement of people, and constitutes an essential unifying framework for
processes following the United Nations Conference on Sustainable Development
and post-2015.

156. The developments outlined in the present report reconfirm the ongoing need to
address all ocean issues as a whole through an integrated, interdisciplinary and
intersectoral approach. As stated in the Preamble to the United Nations Convention
on the Law of the Sea, the problems of ocean space are closely interrelated and need
to be considered as a whole.

XIV. Conclusions
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162. Indeed, the Secretary-General wishes to re-emphasize the need to improve
cooperation and coordination at all levels, in accordance with the United Nations
Convention on the Law of the Sea and relevant General Assembly resolutions. Such
cooperation and coordination are also an essential component of the integrated
management, conservation and sustainable development of the oceans and seas. The
Secretary-General is also mindful of the need for an enhanced and more coordinated
contribution of the United Nations system and related intergovernmental
organizations to those efforts, including through UN-Oceans. In this context, he will
continue to do his utmost to support Member States in their efforts to achieve
healthy oceans for prosperity.

161. Following the United Nations Conference on Sustainable Development, in a
context which has been characterized by a marked increase in ocean-related
initiatives and activities on the part of States, international organizations and civil
society, the significant role of the General Assembly, together with the bodies it has
established, such as the Consultative Process, cannot be overstated. Those forums
allow for an integrated, interdisciplinary and intersectoral consideration of ocean
issues, but also ensure consistency with the legal framework provided by the United
Nations Convention on the Law of the Sea. Such unique forums also foster
cooperation and coordination among competent international organizations, thus
minimizing the potential for duplication and optimizing resources.

160. As demonstrated in the present report, a number of measures have been taken
or are under consideration by the United Nations specialized agencies, programmes
and bodies and other intergovernmental organizations to assist States in the
implementation of the legal regime for oceans and seas. The role of the General
Assembly in providing global policy guidance in the context of its agenda item
entitled “Oceans and the law of the sea”, and a harmonizing framework to ensure
coordination between and among States and competent international organizations,
continues to be critical to avoid a fragmented approach, as well as duplications,
overlaps and possible contradictions in the manner ocean issues are addressed, in
particular as regards marine biodiversity beyond areas of national jurisdiction.
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New Zealand

Finland
Ireland, New Zealand, Norway,
Republic of Korea
Finland, Ireland, Monaco,
Sri Lanka, Trinidad and Tobago

Brazil, Burkina Faso, Djibouti,
Honduras, Madagascar, Palau,
Togo, Trinidad and Tobago

N/A

Group of experts: Barbados,
Brazil, Chile, Kenya, Republic of
Korea, Uganda

Cuba

Cook Islands, Kiribati, Maldives,
Micronesia, Namibia, Nauru,
Palau, Samoa, Senegal, South
Africa, Sri Lanka, Tonga, Tuvalu,
Uruguay

Voluntary trust fund for the purpose of assisting developing
countries, in particular least developed countries, small island
developing States and landlocked developing States, in
attending meetings of the United Nations Open-ended Informal
Consultative Process on Oceans and the Law of the Sea

Voluntary trust fund to assist States in the settlement of disputes
through the International Tribunal for the Law of the Sea

Voluntary trust fund for the regular process for global reporting
and assessment of the state of the marine environment,
including socioeconomic aspects

Voluntary trust fund for the United Nations Programme of
Assistance in the Teaching, Study, Dissemination and Wider
Appreciation of International Law — Hamilton Shirley
Amerasinghe Memorial Fellowship

Assistance Fund under Part VII of the United Nations Fish
Stocks Agreement — implemented jointly with FAOa

a

FAO, Financial Report as at 31 December 2012 on the Status of the Assistance Fund Under Part VII of the United Nations Fish Stocks Agreement
(May 2013).

N/A

1 057 936

China, Costa Rica, Ireland, Japan,
Mexico, Republic of Korea

Cameroon, Ghana, Kenya,
Mexico, Mozambique, Nigeria,
Pakistan, Trinidad and Tobago

Voluntary trust fund for the purpose of defraying the cost of
participation of the members of the Commission on the Limits
of the Continental Shelf from developing States in the meetings
of the Commission

273 410

92 621

82 331

190 409

55 706

1 296 421

Ireland

N/A

Fund balance
estimate as at July 2013
(United States dollars)

Voluntary trust fund for the purpose of facilitating the
preparation of submissions to the Commission on the Limits of
the Continental Shelf for developing States, in particular the
least developed countries and small island developing States,
and compliance with article 76 of the United Nations
Convention on the Law of the Sea

Voluntary trust funds

Countries that contributed to the trust
fund during the reporting period

Status of voluntary trust funds administered by the Division for Ocean Affairs and the
Law of the Sea (1 July 2012-31 July 2013)

Countries that benefited from the trust
fund during the reporting period
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4.
The Secretary-General wishes to express his appreciation to the organizations
and bodies that contributed to the present report, namely, the European Union and
the secretariats of the Convention on Biological Diversity and the Convention on the
Conservation of Antarctic Marine Living Resources; the Council of Europe; the
Department of Economic and Social Affairs of the Secretariat; the Food and
Agriculture Organization of the United Nations (FAO); the Intergovernmental
Oceanographic Commission of the United Nations Educational, Scientific and
Cultural Organization (UNESCO); the International Atomic Energy Agency (IAEA);
the International Commission for the Conservation of Atlantic Tunas; the
International Council for the Exploration of the Sea; the International Coral Reef
Initiative; the International Labour Organization (ILO); the North Atlantic Salmon
Conservation Organization; the North East Atlantic Fisheries Commission; the
North Pacific Anadromous Fish Commission; the Office for Disarmament Affairs of
the Secretariat; the Parliamentary Assembly of the Mediterranean; the Partnerships
in Environmental Management for the Seas of East Asia; the South Pacific Regional
Fisheries Management Organization; the United Nations Industrial Development
Organization (UNIDO); the United Nations University Fisheries Training
Programme; and the World Meteorological Organization (WMO). 1 The report also
draws on information from a number of other sources, but does not purport to
provide an exhaustive synthesis of available information.

3.
The present report highlights the current role of seafood in global food
security as well as the pressures thereon. It also draws attention to activities and
initiatives undertaken with a view to ensuring the continued role of seafood in
global food security and highlights opportunities for, and challenges to, the future
role of seafood in global food security.

2.
Food security and nutrition has become a pressing global challenge
underscoring the need for sustainable food sources. Seafood already plays an
important, albeit perhaps underrecognized, role in global food security as a key
source of food and nutrition, as an input into the food production chain and as a
source of revenue for individuals and States. The future role of seafood in global
food security, however, faces considerable pressures, including overexploitation and
other unsustainable practices in seafood exploitation, as well as other stressors on
the marine environment, such as habitat loss, pollution, climate change, ocean
acidification and invasive alien species, which affect the health, productivity and
resilience of marine ecosystems.

1.
In paragraph 274 of its resolution 68/70 of 9 December 2013, the General
Assembly decided that, in its deliberations on the report of the Secretary-General on
oceans and the law of the sea, the United Nations Open-ended Informal Consultative
Process on Oceans and the Law of the Sea (the Informal Consultative Process)
would focus its discussions at its fifteenth meeting on the role of seafood in global
food security. The present report addresses that topic.

I. Introduction

3/36

A/69/71

4/36

A/69/71

7.
Food security is both a requirement for achieving sustainable development as
well as one of the goals of sustainable development. Strong interdependencies exist
between food security and nutrition and many other parts of the broader sustainable
development agenda. 7 Food security also has a human rights dimension and the
right to adequate food has been recognized in international human rights
instruments. 8

6.
According to the Declaration of the World Summit on Food Security, food
security exists when all people, at all times, have physical, social and economic
access to sufficient, safe and nutritious food to meet their dietary needs and food
preferences for an active and healthy life. The four pillars of food security are
availability, access, utilization and stability. The nutritional dimension is integral to
the concept of food security. 6

5.
Despite the commitment of the international community in the United Nations
Millennium Declaration (General Assembly resolution 55/2) to reduce by half the
proportion of people who suffer from hunger by 2015, persistent hunger and
malnutrition remain the norm for close to 842 million people around the world
suffering from hunger, approximately 2 billion suffering from micronutrient
deficiencies 2 and more than 200 million children under five years of age suffering
from malnutrition. 3 During the global food crisis of 2007-2008, a rapid rise in
global staple food prices led to increased food insecurity and riots around the
world. 4 The close connection between food security and economic growth and
social progress as well as with political stability and peace has been underlined. 5

Background

8

7

6

5

4

3

2

World Health Organization, World Food Programme and United Nations Children’s Fund,
“Preventing and controlling micronutrient deficiencies in populations affected by an emergency”
(Geneva, World Health Organization, 2007). Available from www.who.int/nutrition/
publications/WHO_WFP_UNICEFstatement.pdf. According to the 2013 Fact Sheet on the
Millennium Development Goals, “with concerted action by national Governments and
international partners, the hunger target can be achieved” (see www.un.org/millenniumgoals/
pdf/Goal_1_fs.pdf).
Food and Agriculture Organization of the United Nations (FAO), Committee on World Food
Security, Global Strategic Framework for Food Security and Nutrition (CFS 2012/39/5
Add.1/Rev.1, para. 1); FAO, International Fund for Agricultural Development and World Food
Programme, The State of Food Insecurity in the World 2013: The Multiple Dimensions of Food
Security (Rome, FAO, 2013).
Edward H. Allison, “Aquaculture, fisheries, poverty and food security”, Working Paper
2011-65 (WorldFish Center, 2011), p. 13. Available from http://aquaticcommons.org/7517/1/
WF_2971.pdf.
Joint Statement on Global Food Security, adopted in L’Aquila, Italy, on 10 July 2009
(www.g8italia2009.it/static/G8_Allegato/LAquila_Joint_Statement_on_Global_Food_Security%
5B1%5D,0.pdf).
Declaration of the World Summit on Food Security (Food and Agriculture Organization of the
United Nations, document WSFS 2009/2).
See “TST issues brief: food security and nutrition”, available from http://sustainabledevelopment.
un.org/content/documents/1804tstissuesfood.pdf.
Interim report of the Special Rapporteur on the right to food (A/68/288, annex, paras. 1-3).

__________________

A.

II. The current role of seafood in global food security
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Seafood as food

1.

11

10

9

For example, later in 2014, the Committee on World Food Security is expected to consider a
report of its High-level Panel of Experts on Food Security and Nutrition on the topic “The role
of sustainable fisheries and aquaculture for food security and nutrition” (www.fao.org/cfs/cfshlpe/en). The International Coalition of Fisheries Associations has also initiated work on this
topic.
General Assembly resolution 66/288, annex, paras. 108 and 113.
Popular definitions of seafood differ, e.g., “Food obtained from the sea; fish, crustacea, etc.,
used as food” (www.oed.com); “Fish and shellfish that live in the ocean and are used for food”
(www.m-w.com); “Seafood is any sea animal or seaweed that is served as food or is suitable for
eating, particularly seawater animals, such as fish and shellfish (including mollusks and
crustaceans)” (http://seafood.askdefine.com); “animals from the sea that can be eaten, especially
fish or sea creatures with shells” (http://dictionary.cambridge.org/us/dictionary/british/
seafood?q=seafood).

__________________

11. In order to meet the requirements of the four pillars of food security (see para. 6
above), it is important for seafood to have nutritional value (utilization) and for it to
be available in sufficient quantities and on a consistent basis (availability).
Individuals should be able to regularly acquire adequate quantities of seafood

10. For the purposes of the present report, seafood is considered to include all
marine living resources used for food, including fish, shellfish, crustaceans, marine
mammals, sea turtles and algae. 11 This definition promotes a holistic view of the
contribution of seafood to global food security. Due to space limitations, however,
the present report will focus primarily on the contribution of marine living resources
to global food security, in particular in the context of fisheries and aquaculture.

How seafood contributes to global food security

B.

9.
The present section highlights the current role of seafood in global food
security both directly, as a source of food and nutrition (sect. B.1), and indirectly, as
an input into food production (sect. B.2) or as a source of revenue (sect. B.3). It also
underscores how pressures on the sustainable exploitation of seafood and on the
marine environment affect that role. Inland fisheries are not addressed in the present
report, but it is noted that their contribution to global food security is closely related
to that of seafood.

8.
As the role of seafood in global food security gains recognition, the issue is
being addressed by a growing number of forums, including the Committee on World
Food Security. 9 In the outcome document of the United Nations Conference on
Sustainable Development, held in Rio de Janeiro, Brazil, from 20 to 22 June 2012,
entitled “The future we want”, world leaders reaffirmed their commitments
regarding the right of everyone to have access to safe, sufficient and nutritious food,
consistent with the right to adequate food and the fundamental right of everyone to
be free from hunger. These leaders acknowledged that food security and nutrition
had become a pressing global challenge and, in that regard, further reaffirmed their
commitment to enhancing food security and access to adequate, safe and nutritious
food for present and future generations. They also stressed the crucial role of
healthy marine ecosystems, sustainable fisheries and sustainable aquaculture for
food security and nutrition and in providing for the livelihoods of millions of
people. 10
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24

23

22

21

20

19

18

17

16

15

14

13

12

See https://www.wfp.org/node/359289.
FAO, Committee on Fisheries, Sub-Committee on Aquaculture, “Global Aquaculture
Advancement Partnership (GAAP) Programme” (FAO document COFI:AQ/2013/SBD.2), and
contribution of FAO.
Contribution of FAO.
Secretariat of the Pacific Community, “Fish and food security”, Policy Brief 1/2008. Available
from www.spc.int/coastfish/en/publications/brochures/policy-briefs.html.
For a definition of low-income food-deficit countries, see www.fao.org/countryprofiles/
lifdc/en/.
See Allison, note 4 above, p. 7.
Ibid.
Ibid.
See www.sciencedaily.com/releases/2011/03/110324153712.htm.
See for example, Charles R. Santerre, “The risks and benefits of farmed fish”, Journal of the
World Aquaculture Society, vol. 41, No. 2 (2010).
See Allison, “Aquaculture, fisheries, poverty and food security”, p. 21.
Contribution of the European Union.
B. Belton and S. H. Thilsted, “Fisheries in transition: food and nutrition security implications
for the global South”, Global Food Security, vol. 3, No. 1 (2014), pp. 59-66.

__________________

15. Different types of seafood may have different nutritional value. For example, it
has been suggested that “large farmed freshwater fish often possess micronutrient
and lipid profiles inferior to those of small species derived from marine and inland
capture fisheries”. 24 In particular, levels of eicosapentaenoic acid and

14. Important micronutrients provided by fish consumption include minerals,
certain vitamins and omega-3 fatty acids, 21 as well as lysine, an essential amino
acid. 22 Regular consumption (one to three times per week) of fish can reduce the
risk of various diseases and disorders, particularly cardiovascular disease. It can
also benefit brain health and development and relieve inflammatory conditions, and
may help reduce the risk of premature birth. 23

13. Although fish plays an extremely important role in the supply of protein
worldwide, it has been considered more important as a source of micronutrients and
lipids. 17 It is estimated that in excess of 2 billion people, especially in developing
countries, are undernourished due to a lack of essential vitamins and minerals often
contained in fish. 18 These deficiencies are believed to be “especially important at
key stages of human life (pregnancy, breastfeeding, childhood)”. 19 Seafood plays an
important part in the diet of many indigenous peoples, for example, the diet of the
Yup’ik Eskimos contains 20 times more omega-3 fats from fish than the diet of the
people in the rest of the United States of America. 20

12. Utilization and nutritional value. Seafood plays an important role in human
nutrition, in particular as a key source of protein and essential micronutrients. Fish
contributes about 17 per cent to the world’s animal protein intake, and is the main
source of animal protein along with essential micronutrients and fatty acids for
3 billion people. 13 Populations in Africa and Asia rely even more on fish for their
intake of animal proteins, and this contribution can reach up to 40 per cent or more
in some small island developing States. 14 According to one estimate, rural
inhabitants of the Solomon Islands rely on fish and fish products for 94 per cent of
their animal protein. 15 Notably, seafood contributes almost a quarter of animal
proteins consumed by people in low-income food-deficit countries. 16

(access), and the supply of seafood should be resistant to spikes in price or
temporary shortages (stability). 12
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33

32

31

30

29

28

27

26

25

Albert G. J. Tacon and Marc Metian, “Fish matters: importance of aquatic foods in human
nutrition and global food supply”, Reviews in Fisheries Science, vol. 21, No. 1 (2013), pp. 28
and 35.
FAO, Committee on Fisheries, Sub-Committee on Aquaculture, “The role of aquaculture in
improving nutrition: opportunities and challenges” (FAO document COFI:AQ/VII/2013/7).
Dennis J. McHugh, A Guide to the Seaweed Industry, FAO Technical Fisheries Paper No. 441
(Rome, FAO, 2003), pp. 73-89. Available from ftp://ftp.fao.org/docrep/fao/006/
y4765e/y4765e00.pdf.
See www.fda.gov/downloads/Food/IngredientsPackagingLabeling/LabelingNutrition/
UCM169242.pdf.
See http://iwc.int/aboriginal.
Martin D. Robards and Randall R. Reeves, “The global extent and character of marine mammal
consumption by humans: 1970-2009”, Biological Conservation, vol. 144, No. 12 (2011),
pp. 2770-2786.
The cat parasite Toxoplasma gondii, which can cause blindness in people, has been identified in
a number of marine mammals, including beluga in the western Arctic and sea otters. See
“Parasite in cats killing sea otters” (www.csgc.ucsd.edu/NEWSROOM/NEWSRELEASES/
2002/ParasitesKillingSeaOtters.html); “Cat parasite found in Arctic beluga”
(www.bbc.com/news/science-environment-26197742).
See http://iwc.int/commercial.
FAO, The State of World Fisheries and Aquaculture 2012 (Rome, 2012), pp. 158-164.

__________________

18. Food safety can affect the nutritional value of seafood. If not properly
produced, transported, stored or prepared, some types of seafood are prone to
spoilage. Environmental factors, such as pollution and poor ecosystem health, may
also affect the nutritional value of seafood, particularly through contamination. Food
safety and environmental laws and regulations, effective quality control and
consumer awareness can play an important role in minimizing the risks associated
with the consumption of unsafe seafood. 33

17. Crustaceans and shellfish similarly provide important nutritional benefits. 28
While not as widely consumed, for a variety of reasons, marine mammals can also
provide an important source of nutrition, in particular for certain groups of
indigenous peoples. 29 Since 1990, people in at least 114 States have consumed one
or more of at least 87 marine mammal species. These statistics include animals
killed deliberately, or unintentionally as by-catch or strandings. 30 A wide range of
concerns have been expressed, however, over the consumption of marine mammals
as food, arising from questions of sustainability and food safety 31 as well as
cultural, religious and spiritual beliefs. Such concerns have, for example, led to
support for an international moratorium on commercial whaling since 1986. 32
However, the food security needs of indigenous people are supported through catch
limits set for aboriginal subsistence whaling.

16. Other types of seafood also serve as important sources of protein and
micronutrients. For example, various types of seaweed contain protein, dietary fibre,
vitamins, minerals and amino acids. 27 Seaweed is used for direct human
consumption and hydrocolloids like agar, alginate and carrageenan have been
extracted from seaweed and used as thickening and gelling agents in food products.
Seaweed meal is also used in animal and fish feed.

docosahexaenoic acid may be lower in certain types of farmed species. 25 However,
many of the factors that affect the quality and nutritional value of fish can be
monitored and controlled during farming. 26
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37

36

35

Contribution of FAO.
FAO, note 33 above, p. 84.
Contribution of FAO.
FAO, note 33 above, p. 8.

__________________
34
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36.0
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18.1

6.8

21.9

123.8

145.7

55.7

17.6

38.1

90.0

79.6

10.4

2009

18.5

6.9

19.9

128.1

148.0

59.0

18.1

40.9

89.0

77.7

11.2

2010

18.9

7.0

23.9

132.3

156.2

62.7

18.8

43.9

93.5

82.4

11.1

2011

21. In the past three decades, world food fish production of aquaculture has
expanded by almost 12 times. 37 As a result, the average annual contribution of food
fish from aquaculture for human consumption has increased sevenfold, from 6 per

Source: FAO contribution.

Per capita food fish
consumption (kilograms)

Population (billions)

Non-food uses

Human consumption

B. Utilization

Total

Subtotal

33.4
16.6

Marine

90.7

80.7

10.1

2007

Inland

Aquaculture

Subtotal

Marine

Inland

Capture fisheries

A. Production

(Millions of tons)

Global fish production and utilization, 2007-2012

20. While fish production from marine capture fisheries has been fairly stable in
recent years (around 80 million tons in 2007-2012; see the table below), the
increasing demand for fish and fishery products has been steadily met by a robust
increase in aquaculture production. This growth has been estimated at an average
8.1 per cent yearly during the period 1970-2012. 36

19. Availability. In 2012, global fish production amounted to approximately
157 million tons, with marine fisheries and aquaculture accounting for
approximately 100 million tons. 34 With sustained growth in fish production and
improved distribution channels, world fish food supply has grown substantially in
the last five decades, with an average growth rate of 3.2 per cent per year in the
period 1961-2009, outpacing the increase of 1.7 per cent per year in the world’s
population. 35
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135.4

157.5
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46

45

44

43

42

41

40

39

38

Contribution of FAO.
FAO, note 13 above, p. 3.
Contribution of the United Nations University.
World Bank, Fish to 2030: Prospects for Fisheries and Aquaculture (Washington, D.C., 2013),
p. 44.
World Bank, “Strategic vision for fisheries and aquaculture” (Washington, D.C., 2011).
World Bank, Fish to 2030: Prospects for Fisheries and Aquaculture.
Secretariat of the Pacific Community, “Fish and food security”.
FAO, note 33 above, pp. 3-4.
C. Béné and S. Heck, “Fish and food security in Africa”, NAGA — the WorldFish Center
Quarterly, vol. 28, Nos. 3 and 4 (2005), p. 10.

__________________

26. The supply of fish in Africa has been described as being “in crisis”. Per capita
consumption in sub-Saharan Africa is the lowest in all regions and it is the only part
of the world where consumption is declining, principally owing to the levelling off
in capture fish production and the increasing population. In order to simply maintain
the current level of per capita supply of fish in sub-Saharan Africa (6.6 kg/year) up
to 2015, fish production (capture fisheries and aquaculture) has to increase by
27.7 per cent over this period. 46 Supply is also an issue in the least developed

25. Access. There are significant regional disparities in access to seafood. Of the
126 million tons available for human consumption in 2009, fish consumption was
lowest in Africa (9.1 million tons, or 9.1 kg per capita), while Asia accounted for
two thirds of total consumption. The corresponding per capita fish consumption
figures for Oceania, North America, Europe and Latin America and the Caribbean
were 24.6 kg, 24.1 kg, 22.0 kg and 9.9 kg, respectively. 45

24. There is therefore concern that the availability of fish and fishery products
may not be able to keep up with increased demand, as the world’s population is
expected to grow by 20.2 per cent from 2010 to 2030. 43 For example, in
approximately one half of Pacific island countries and territories, sustainable
production is not expected to meet future needs based on predicted population
growth and estimate sustainable catches. 44

23. Despite the relative stability of yields from capture fisheries and the increased
yields from aquaculture in recent years, there are concerns regarding the future
sustainability of current production levels. Overexploited stocks are less productive
and prone to collapse. Rapid growth in aquaculture has been due in some regions to
unsustainable practices that have negatively affected the marine environment upon
which aquaculture yields depend. A wide variety of other anthropogenic pressures
also continue to affect the marine environment and seafood yields (see sect. III
below).

22. It has been projected that future fish supplies will be dominated by aquaculture
systems because, among other reasons, feed conversion rates for many farmed fish
are more efficient than those of land-based animal production, and aquaculture is an
efficient user of water. 42

cent in 1970 to 49 per cent in 2012. 38 It continues to be the fastest growing food
production sector in the world at nearly 6.5 per cent a year. 39 Of this, 90 per cent is
produced in developing countries, primarily from small-scale aquaculture. 40
According to a recent study by the World Bank, fish production has the potential to
increase by 23.6 per cent between 2010 and 2030, principally through increases in
aquaculture outputs. 41
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53

52

51

50

49

48

47

Allison, note 4 above, p. 6.
FAO, note 33 above, pp. 3 and 4.
Allison, note 4 above, pp. 34-38.
FAO, note 33 above, p. 63.
Ibid., pp. 63 and 64.
Allison, “Aquaculture, fisheries, poverty and food security”, p. 13.
Contribution of FAO.

__________________

30. Local seafood stability may also be subject to fluctuations based on severe and
recurring weather events (including El Niño), disease and pollution incidents.
Stability in this regard, however, may counteract instability in land-based food
sources caused by factors such as droughts and flooding. Disease outbreaks have
cost the global aquaculture industry tens of billions of dollars over the last 20 years. 53

29. Stability. Although the global supply of fish from fisheries and aquaculture has
been relatively stable, price fluctuations can occur in line with other food sources.
During the global food crisis of 2007-2008, fisheries products rose in value,
according to the FAO Fish Price Index (see figure I). The rise appeared to be more
pronounced in the capture fisheries sector, where fuel costs for fishing vessels are a
major input. 52

28. Transportability is also a key factor in access to seafood. Fish is very versatile
as it can be processed into a wide array of products to increase its economic value
and improve its transportability and durability. It is generally distributed in live,
fresh, chilled, frozen, heat-treated, fermented, dried, smoked, salted, pickled, boiled,
fried, freeze-dried, minced, powdered or canned form, or as a combination of two or
more of these forms. 50 The available processing methods vary considerably, even
within countries, and may affect access to fish. 51

27. Some access gaps are alleviated by trade in seafood and seafood products. Fish
and other types of seafood are among the most traded food commodities. A sizeable
share of fish consumed in developed countries consists of imports and, owing to
steady demand and declining domestic fishery production (down 10 per cent in the
period 2000-2010), their dependence on imports, in particular from developing
countries, is projected to grow in coming years. 48 However, some concerns have
also been expressed that, while it may bring economic benefits to exporting
countries, trade in seafood can reduce access of the local populations in developing
countries where the fish is caught, including by limiting the fish available to smallscale and artisanal fisheries. 49

countries of South and South-East Asia and the small island developing States of the
Pacific region. 47
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56

55

54

Béné and Heck, note 46 above, p. 12.
FAO, note 33 above, p. 63.
Contribution of the United Nations University Fisheries Training Programme.

__________________

32. For example, artisanal fisheries can suffer from high post-harvest losses
because of low investment, low-level technology, variability in supply and
contamination, especially during rainy periods. Spoilage and contamination of
artisanal fisheries catch can create a significant source of food insecurity or even a
public health hazard. 56

31. Food safety and post-harvest losses. Food safety more generally affects the
stability of seafood availability and cost. Being highly perishable, fish needs timely
harvesting and procurement, efficient transportation and advanced storage,
processing and packaging facilities for its marketing. For example, in many parts of
Africa, lack of infrastructure has led to post-harvest losses of greater than 30 per
cent of the catch. 54 Specific requirements and preservation techniques are therefore
needed in order to preserve the nutritional quality of seafood, extend its shelf life,
minimize the activity of spoilage bacteria and avoid losses caused by poor
handling. 55

Source: FAO, The State of World Fisheries and Aquaculture 2010 (Rome, 2010).

Figure I
Trends in the FAO Fish Price Index and underlying indices
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Seafood and seafood products in food production

38. Apart from being an important source of food, the seafood sector has also been
an important provider of livelihoods and economic benefits to millions of people
engaged in harvesting, culturing, processing and trading seafood. This is especially
true for coastal communities in developing countries, where large sections of the
population have limited opportunities for employment and fish trade is sometimes
the only option open for earning a livelihood and improving the quality of lives.

Seafood as a source of revenue

37. While the total amounts of fishmeal and fish oil used in aquafeeds have grown,
the use of fishmeal to feed land animals has decreased in recent years. However, the
percentage of aquafeeds made up of fishmeal has also decreased as the costs of
fishmeal have increased. Some alternative protein sources have been identified. 62
For example, algal products can be used to enhance the nutritional value of food and
animal feed owing to their chemical composition and thus play a crucial role in
aquaculture. 63

36. Aquaculture remains the largest user of fishmeal and fish oil. Aquafeeds are
generally used for feeding omnivorous fishes, carnivorous fishes and crustacean
species. According to FAO estimates, in 2008, about 31.7 million tons (46.1 per cent
of total global aquaculture production including aquatic plants) of farmed fish and
crustaceans were feed-dependent, making up 81.2 per cent of global farmed fish and
crustacean production. 60 The fishmeal used for these diets varied between 2 and
10 per cent, with the exception of those for tilapia and catfish in a few countries,
where up to 25 per cent fishmeal use has been reported. 61

35. Another increasingly important source of raw material for the production of
fishmeal is the processing waste from commercial fish species used for human
consumption. 58 In 2010, 15 million tons of the 148 million tons of fish supplied by
capture fisheries and aquaculture was reduced to fishmeal and fish oil. 59

34. Fishmeal, the crude flour obtained after milling and drying fish, is produced
from whole fish, fish remains or other fish by-products resulting from processing.
Many different species are used for fishmeal and fish-oil production, in particular
anchoveta. The volume of fishmeal and fish oil produced worldwide annually
fluctuates in line with catches of these species.

33. In addition to serving as food, seafood also contributes to food security as a
key input in the production of food. In particular, fishmeal and algae can be used in
feed for marine and freshwater aquaculture, livestock and poultry, as well as in
fertilizers used to grow crops. Fish oils can also be used in the manufacture of
edible oils and fats, such as margarine. 57

63

62

61

60

59

58

57

See www.fao.org/wairdocs/tan/x5926e/x5926e01.htm.
FAO, note 33 above, p. 65.
Ibid., p. 13.
Ibid., p. 172.
Ibid., p. 13.
Ibid., pp. 180-181.
Mohammad R. Hasan and Rina Chakrabarti, Use of Algae and Aquatic Macrophytes as Feed in
Small-scale Aquaculture: A Review, FAO Fisheries and Aquaculture Technical Paper, No. 531
(Rome, FAO, 2009).

__________________

3.

2.
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71

70

69

68

67

66

65

64

Contribution of FAO. The 1995 Kyoto Declaration and Plan of Action on the Sustainable
Contribution of Fisheries to Food Security (E/CN.17/1996/29, annex) recognizes and
appreciates the significant role marine and inland fisheries as well as aquaculture play in
providing global food security both through food supplies and economic and social well-being.
See also the contribution of the Intergovernmental Oceanographic Commission of UNESCO.
World Bank, note 42 above.
Contribution of the International Labour Organization. Fishing continues to be one, if not the
most hazardous occupation in the world, resulting in over 24,000 deaths annually, mainly on
board small fishing vessels. The Maritime Labour Convention, 2006, of the International Labour
Organization, sets out comprehensive rights and protection at work for the world’s more than
1.5 million seafarers, who are indispensable to the carriage of 90 per cent of international trade.
See, e.g., statements of Palau and Kiribati at the 63rd meeting of the General Assembly at its
sixty-eighth session (A/68/PV.63), pp. 6 and 11-12.
The World Bank and FAO, The Sunken Billions: The Economic Justification for Fisheries
Reform (Washington, D.C., World Bank, 2009). Available from http://go.worldbank.org/
MGUTHSY7U0.
Contribution of FAO.
African Union, concept note for the Second Conference of African Ministers of Fisheries and
Aquaculture, Entebbe, Uganda, 14-18 March 2014, p. 3. Available from www.africanfisheries.org/
knowledge-output/second-conference-african-ministers-fisheries-and-aquaculture-camfa-iiconcept-note.
FAO, note 33 above, pp. 46, 97 and 108-111.

__________________

42. It is estimated that, overall, women accounted for at least 15 per cent of all
people directly engaged in the fisheries primary sector in 2010. As much as 60 per
cent of seafood is marketed by women in Asia and West Africa. In Africa, 59 per
cent of fishers (marine, inland and aquaculture) are women. 70 Commonly, in coastal
artisanal fishing communities, women manage the smaller boats and canoes that go
out fishing. Women are also involved in gathering shells, sea cucumbers and aquatic
plants in the intertidal zone and contribute as entrepreneurs and provide labour
before, during and after the catch in both artisanal and commercial fisheries. 71 By
generating incomes for female workers, especially in fish processing and marketing,

41. The value of the marine capture seafood production at the point of harvest is
approximately 20 per cent of the $400 billion global food fish market. 68 In 2012, the
value of international trade in seafood was about $129 billion, while preliminary
data for 2013 pointed to further growth to $136 billion. Over 53 per cent of this
trade originated in developing countries whose net trade income (exports minus
imports), valued at $35 billion in 2012, is greater than the net trade income of the
other agricultural commodities combined. 69

40. The value of the global fish trade exceeds the value of international trade in all
other animal proteins combined. 65 Most trade is dependent on the labour of those
who work on the world’s merchant ships and commercial fishing vessels. 66 Trade in
seafood, as well as the granting of fishing licenses to foreign fishing vessels, can
also be an important source of revenue for developing coastal States. However,
some concerns have been expressed regarding the fair distribution of benefits from
international fisheries between coastal States, particularly small island developing
States, and distant-water fishing nations. 67

39. Worldwide, around 56 million people are directly employed in fisheries and
aquaculture and some 200 million along the value chain from harvesting to
distribution. Thus the livelihoods of some 660 to 820 million people, representative
of 9 to 12 per cent of the global population, are dependent on the sector. 64
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76

75

74

73

72

World Bank and FAO, note 68 above.
Ibid.
Contribution of the Parliamentary Assembly of the Mediterranean.
FAO, note 33 above, p. 40.
Ibid., pp. 40-41.

__________________

47. The total value of seaweed production was estimated by FAO in 2003 at
$6 billion, of which $5 billion was the value of seaweed for human consumption.
Carrageenan seaweed farming is a profitable activity with great potential (see
figure II), especially for coastal communities with abundant labour and few
alternative activities. Among other advantages, it has a short production cycle, low
capital requirement and relatively simple farming technology. The price of
carrageenan in the international market was generally stable in the first half of the
2000s but has increased rapidly since the mid-2000s and become more volatile.
Seasonality, disease, inclement weather and competition are the biggest risk factors
for seaweed farming. The seaweed value chain involves four stages: cultivation,

46. In sharp contrast to fish aquaculture, the cultivation of aquatic algae is
practised in far fewer countries. Only 31 countries and territories are recorded as
having engaged in algae farming production in 2010, and 99.6 per cent of global
cultivated algae production comes from just eight countries in Asia and Africa. 76
China contributes 62.3 per cent of global production.

45. Global production of algae has been dominated by marine macroalgae, or
seaweeds, grown in both marine and brackish waters. Aquatic algae production by
volume increased at average annual rates of 9.5 per cent in the 1990s and 7.4 per
cent in the 2000s — similar to the rates for farmed aquatic animals — with
production increasing from 3.8 million tons in 1990 to 19 million tons in 2010.
Cultivation has overshadowed production of algae collected from the wild, which
accounted for only 4.5 per cent of total algae production in 2010. The total value of
farmed aquatic algae in 2010 is estimated at $5.7 billion, while that for 2008 is now
re-estimated at $4.4 billion. 75

44. Aquaculture has made important contributions to livelihoods, poverty
alleviation, income generation, employment and trade, even though its potential has
not yet been fully realized across all continents. 73 Mediterranean aquaculture, for
example, which is a large and dynamic industry and plays an important social and
economic role in the region, has grown substantially over recent years. Aquaculture
can also provide opportunities to meet increased consumer demand for aquatic
products, while reducing the dependence on often overexploited wild stocks. 74

43. However, pressures on the role of seafood in global food security are affecting
the economic contribution of the seafood sector (see sect. III below). Recent studies
have demonstrated that, as a result of overfishing, the difference between the
potential and actual net economic benefits from marine fisheries is approximately
$50 billion per year, equivalent to more than half the value of the global seafood
trade. Thus, global marine capture fisheries are currently an underperforming global
asset. 72

mployment in aquaculture has enhanced the economic and social status of women in
many places in developing countries, where more than 80 per cent of aquaculture
output occurs.
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Figure II
World carrageenan seaweed farming production

post-harvest treatment, trading and processing, 77 with women playing an important
role in seaweed farming. In India, for example, women were the first and primary
adopters of seaweed farming which offered them an income. 78

78

77

FAO, Social and Economic Dimensions of Carrageenan Seaweed Farming, FAO Fisheries and
Aquaculture Technical Paper, No. 580 (Rome, FAO, 2013), pp. 6-20.
Ibid., pp. 42-43.

__________________

48. The seafood industry faces numerous pressures that affect the current, as well
as the future, availability, access, utilization and stability of seafood in global food
security, including ecosystem degradation and unsustainable exploitation and
production practices. The capacity of marine ecosystems to support the production
of seafood to meet the food security and nutritional needs of present and future
generations is directly dependent on their health and resilience.

III. Pressures on the role of seafood in global food security

Source: FAO, Social and Economic Dimensions of Carrageenan Seaweed Farming, FAO Fisheries and
Aquaculture Technical Paper, No. 580 (Rome, FAO, 2013), p. 9.

Millions of wet tons
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54. Destructive fishing practices impair the ability of one or more key components
of an ecosystem to provide essential ecosystem functions. While a few fishing

53. Discards are another contributor to overfishing. In its most recent global
assessment of discards, FAO reports that 7.3 million tons of fish and other animals
are captured and thrown away at sea annually. Much of the discarding is associated
with the use of poorly selective fishing gears and often includes large quantities of
juveniles of food fish species. 86

52. Technological advances have the potential to contribute to the role of seafood
in food security (see sect. IV.B.3 below). However, they have also accelerated
overfishing and contributed to by-catch, destructive fishing practices and ecosystem
degradation. The effectiveness and efficiency of fishing fleets has increased through
technological improvements, including advanced hydraulic power applications,
stronger materials for fishing gear, electronic aids to navigation, seafloor mapping,
fish finding, gear deployment and communication. 83 Many of these technologies are
also becoming more widely available, cheap and compact so they can be operated
from smaller vessels. 84 The future modernization of small-scale and artisanal
fisheries could increase their effectiveness and efficiency and further impact global
fish catch. 85

51. Harmful subsidies create overcapacity in the fishing industry and have resulted
in marine capture fisheries underperforming as a global asset (see para. 42 above).
These subsidies, such as support for vessel construction and fuel tax waivers, reduce
the real costs of fishing and enable unprofitable fishing to continue. 81 The
cumulative economic loss to the global economy over the last three decades has
been estimated to be in the order of 2 trillion dollars. 82

50. Unsustainable exploitation of marine capture fisheries. The share of marine
fish stocks that are overexploited has increased during the last decades, from 10 per
cent in 1970 to nearly one third in 2009. A further 52 per cent of the fish stocks are
fully exploited. 79 Overexploitation may also have other detrimental impacts on
marine ecosystems, including by upsetting predator-prey relationships, particularly
in relation to associated and dependent species. 80

49. A wide range of unsustainable practices in marine capture fisheries, including
overfishing, illegal, unreported and unregulated fishing and destructive fishing, as
well as unsustainable aquaculture practices, can affect the health of marine
ecosystems and, therefore, the sustainability of resource exploitation and food
security.

Unsustainable practices in the exploitation of seafood resources

86

85

84

83

82

81

80

79

Contribution of FAO.
S. M. Garcia and others, The Ecosystem Approach to Fisheries: Issues, Terminology, Principles,
Institutional Foundations, Implementation and Outlook, FAO Fisheries Technical Paper,
No. 443 (Rome, FAO, 2003), pp. 9-11.
World Bank and FAO, The Sunken Billions: The Economic Justification for Fisheries Reform.
Contribution of the European Union.
P. Surronen and others, “Low impact and fuel efficient fishing — looking beyond the horizon”,
Fisheries Research, vols. 119-120, 2012, pp. 135-146.
Ibid.
See www.fao.org/fishery/topic/14753/en.
Contribution of FAO.
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95

94

93

92

91

90

89

88

87

Ibid.
Ibid.
Ibid.
Ibid.
Contribution of the European Union.
Contribution of FAO.
Contribution of the European Union.
Allison, note 4 above, pp. 43-44.
Belton and Thilsted, note 24 above.

__________________

58. Capture fisheries and aquaculture may also compete with one another in
relation to food security, with consequent trade-offs in relation to marine habitats,
access to resources and fish utilization. Production from aquaculture may be
economically profitable in the short term, but biologically wasteful processes may
use more biomass to produce less. 95

57. Unsustainable aquaculture practices. Like any rapidly growing industry,
aquaculture faces serious challenges. In many regions, ineffective governance and
regulatory arrangements have failed to protect supporting ecosystems, with
consequent impacts on marine resources and habitats. Aquaculture operations, for
example, can negatively impact the local biophysical environment and thereby
affect the food security of stakeholders competing with aquaculture for natural
resources, such as capture fisheries. 94

56. Many factors contribute to illegal, unreported and unregulated fishing,
including economic incentives that negate attempts to make fishing behaviour more
responsible, as well as limited capacity or weak governance arrangements. Such
fishing imposes significant economic costs on some of the poorest countries in the
world, where dependency on fisheries for food, livelihoods and revenues is high,
and undermines efforts by these countries to manage natural resources. 93

55. The practice of illegal, unreported and unregulated fishing, estimated globally
at 11 to 26 million tons a year, further undermines efforts to manage fisheries
sustainably and conserve marine biodiversity, often leading to the collapse of local
fisheries. 90 This practice puts unsustainable pressure on fish stocks, marine wildlife
and habitats, subverts labour standards and distorts markets. 91 Products derived
from illegal, unreported and unregulated fishing enter local or overseas trade
markets, thus undermining the local fisheries economy, depriving local communities
of guaranteed food supplies and threatening the livelihoods of fishers and other
fishery-sector stakeholders. 92

practices are inherently destructive, such as the use of explosives and toxins,
adverse impacts also occur from commonly used fishing gears, such as trawls,
dredges, gillnets, pots, traps, hooks and lines. 87 The magnitude and extent of such
impacts varies widely and depends to a large extent on the physical characteristics
of the gear, the mechanics of its operation, where, when and how the gear is used
and the extent of its use. 88 Synthetic pots, traps, gillnets and fish aggregating
devices lost or discarded at sea can continue to catch and kill fish and other animals
through a process known as ghost fishing. 89
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61. The impacts of pollution include the formation of hypoxic zones in the oceans,
where oxygen levels in surface water can no longer support life. Dead zones are
linked with increasingly frequent outbreaks of harmful algal blooms, where mass
mortality events of fish and marine mammals are caused by toxin build-ups owing
to lower oxygen levels in their environment. 100 Seafood is also contaminated with
toxins which may subsequently be transmitted to humans through consumption. 101
Through their bioaccumulation to levels that may adversely affect marine living
resources and human health, marine pollutants can adversely affect productivity of
stocks and international trade in seafood products. 102 Reproductive and

60. Pollution. Pollution can have lasting effects on marine ecosystems. It
originates from a number of marine and land-based sources, including riverine
discharges, run-offs from industrial, agriculture and aquaculture operations,
municipal wastewater, atmospheric deposition, dumping, accidents (e.g., oil spills),
fishing operations, shipping and offshore installations. Marine pollution occurs in
various forms, including heavy metals, persistent organic pollutants, pesticides,
nutrients (nitrogen and phosphorus), plastics, abandoned, lost and otherwise
discarded fishing gear, oil, hazardous substances, chemical munitions, 99 radioactive
materials, and anthropogenic underwater noise.

59. Habitat alteration and destruction. Much of the world’s marine production
originates from coastal ecosystems, such as wetlands, mangroves, coral reefs and
sea-grass beds. These ecosystems play a major role in the life cycle of many marine
organisms by providing breeding, nursery and feeding grounds. 96 However, owing
to a range of factors, including unsustainable coastal area development, unsustainable
tourism, unsustainable aquaculture and destructive fishing practices (see sect. II.A
above), major marine ecosystems and habitats have been degraded or lost, 97 with
resultant threats to fisheries productivity. For example, destruction of mangroves
removes the nursery grounds of many fish species and can result in reduced
productivity of fish stocks. 98

Other pressures on the marine environment

102

101

100

99

98

97

96

FAO contribution.
See A/67/268.
Marine Resources Assessment Group, “Fisheries and food security”, FMSP Policy Brief, No. 3
(United Kingdom, Department for International Development, Fisheries Management Science
Programme, 2006).
Contribution of the Office for Disarmament Affairs of the Secretariat. Recent chemical weapons
disarmament activities in the Syrian Arab Republic have drawn new attention to the safety and
security of transport of chemical munitions and chemical agents by sea. Dumping of chemical
and other munitions, lethal chemical agents, radioactive wastes are current issues of relevance
being discussed in the disarmament context.
See A/67/268.
Contribution of the Intergovernmental Oceanographic Commission of UNESCO.
Contribution of IAEA.
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110

109

108

107

106

105

104

103

T. Colborn, F. S. vom Saal and A. M. Soto, “Developmental effects of endocrine-disrupting
chemicals in wildlife and humans”, Environmental Health Perspectives, vol. 101, No. 5
(October 1993); L. S. Birnbaum, “Endocrine effects of prenatal exposure to PCBs, dioxins, and
other xenobiotics: implications for policy and future research”, Environmental Health
Perspectives, vol. 102, No. 8 (August 1994); J. G. Vos and others, “Health effects of endocrinedisrupting chemicals on wildlife, with special reference to the European situation”, Critical
Review in Toxicology, vol. 30, No. 1 (2000), pp. 71-133.
See A/67/268.
William M. Muir and Richard D. Howard, “Possible ecological risks of transgenic organism
release when transgenes affect mating success: sexual selection and the Trojan gene
hypothesis”, Proceedings of the National Academy of Sciences, vol. 96, No. 24 (23 November
1999), pp. 13853-13856.
Albert G. J. Tacon, Marc Metian and Sena S. De Silva, “Climate change, food security and
aquaculture: policy implications for ensuring the continued green growth and sustainable
development of a much needed food sector”. Available from www.oecd.org/greengrowth/
fisheries/45044794.pdf.
Contribution of the United Nations University.
Intergovernmental Panel on Climate Change, “Summary for policymakers” in Climate Change
2013: The Physical Science Basis — Contribution of Working Group I to the Fifth Assessment
Report of the Intergovernmental Panel on Climate Change, T. F. Stocker and others, eds.
(Cambridge, Cambridge University Press, 2013), p. 4.
Ibid., p. 11. See also Climate Change 2014: Impacts, Adaptation, and Vulnerability, Summary
for Policymakers, Working Group II Contribution to the Fifth Assessment Report of the
Intergovernmental Panel on Climate Change, p. 16.
See A/68/159, para. 10. For information on the socioeconomic impacts of ocean acidification
see A/68/71, paras. 33-39.

__________________

64. Global climate change is expected to alter terrestrial inputs to the sea, the
production of organic matter in the ocean, marine ecosystem composition and
trophic interactions, the ice forming and melting dynamic, as well as the release of
methane from permafrost areas in the Arctic, accelerating the green-house effect. As

63. Climate change and ocean acidification. The atmosphere and oceans have
warmed, sea level is rising, and the concentrations of greenhouse gases have
increased. 108 The ocean has absorbed about 30 per cent of the emitted
anthropogenic carbon dioxide, causing ocean acidification. 109 Although ocean
acidification and climate change are separate phenomena, increased levels of CO2 in
the atmosphere contribute to both. 110
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65. Fisheries (both capture and aquaculture) and resulting food security are closely
linked to weather and climate conditions. Extreme weather and long-term climate
change pose important challenges to fisheries and food security. Owing to projected
climate change by the mid-twenty-first century and beyond, global marine species
redistribution and marine biodiversity reduction in regions sensitive to climate
change will challenge the sustained provision of fisheries productivity and other
ecosystem services. 112 Fishers, fish farmers and coastal inhabitants will bear the full
force of these impacts through less stable livelihoods, changes in the availability
and quality of fish for food, and rising risks to their health, safety and homes. 113

62. Alien species. There has also been a considerable increase in the accidental
introduction of alien species, both from shipping through ballast water and from
escaped farmed species. In favourable conditions, alien species may become
invasive and out-compete local marine species and result in biodiversity loss,
thereby impacting local marine ecology, complex food webs, food security and
human health. 104 Genetic interactions between escaped farmed species, including
possibly those that have been genetically modified, and wild fish populations may
also affect the health and productivity of wild stocks. 105 Contamination of wild fish
stocks, including from parasites and disease transmitted from farmed species to wild
species, 106 can also create a significant source of food insecurity or even a public
health hazard. 107

118

117

116

115

114

113

112

111

Contribution of IAEA.
Contribution of WMO. See also Climate Change 2014, note 109 above, p. 16.
Contribution of FAO.
Ibid.
Contribution of the Intergovernmental Oceanographic Commission of UNESCO.
Ibid.
C. De Young and others, “Building resilience for adaptation to climate change in the fisheries
and aquaculture sector”, in Building Resilience for Adaptation to Climate Change in the
Agriculture Sector: Proceedings of a Joint FAO/OECD Workshop, 23-24 April 2012, A.
Meybeck and others, eds. (Rome, FAO and Organization for Economic Cooperation and
Development, 2012).
Contribution of WMO.

__________________

67. In light of these pressures on fisheries and aquaculture, the question of how to
meet increasing demand for fish in the face of climate change will increasingly pose
a great challenge to fisheries and aquaculture management. 117 In fact, increasing
climate variability will make fisheries management and the forecasts of fisheries
production more difficult. 118

66. The implications of climate change for food security and livelihood are of
particular concern in developing countries, including small island developing
States, 114 where undernourishment is already widespread and reliance on seafood as
a source of food is high. Redistribution of marine fisheries catch potential towards
higher latitudes poses risk of reduced supplies, income and employment in tropical
countries, with potential implications for food security. Spatial shifts of marine
species owing to projected warming will cause high-latitude invasions and high
local extinction rates in the tropics and semi-enclosed seas. Species richness and
fisheries catch potential are projected to increase, on average, at middle and high
latitudes and decrease at tropical latitudes. This is shown by model projections for
the years 2040 to 2060, based on evidence from the Global Ocean Observing
System coordinated by the Intergovernmental Oceanographic Commission of
UNESCO. 115 Moreover, effects of climate change on land-based food sources could
also create increased reliance and pressure on seafood. 116

a result, the chemical composition of the organic matter may change accordingly
with unknown consequences for global fish stocks. 111
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developmental issues, behavioural problems, diseases and cancers have been linked
to chemical and other pollutants in seafood. 103
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71. National legal and policy frameworks are also vital to improving food security
and ensuring the role of seafood in global food security. Given the wide variety of

70. The legal regime in the Convention is complemented by two implementing
agreements, including the Agreement for the Implementation of the Provisions of
the United Nations Convention on the Law of the Sea of 10 December 1982 relating
to the Conservation and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks, as well as a wide range of other instruments 120 relating to
the conservation and management of marine living resources, the protection and
preservation of the marine environment, sustainable development, food security 121
and human rights. 122 Together they provide the international legal and policy
framework for the role of seafood in global food security.

69. The international legal and policy framework relevant to the role of seafood in
global food security is drawn from a variety of binding and non-binding
instruments. Of central importance among the binding instruments is the United
Nations Convention on the Law of the Sea, which sets out the legal framework
within which all activities in the oceans and seas must be carried out, including in
relation to seafood and its role in global food security. The Convention contains
detailed rights and obligations of States including regarding the equitable and
efficient utilization of their resources, the conservation of living resources and the
study, protection and preservation of the marine environment.

68. A wide range of ongoing activities and initiatives are being taken by the
international community to address the pressures described in section III above,
including through strengthening implementation of the international legal and policy
framework, protecting and restoring the health, productivity and resilience of marine
ecosystems, enhancing the conservation and sustainable use of marine living
resources and capacity-building and the transfer of technology. 119

Current activities and initiatives to ensure the continued role of
seafood in global food security

122

121

120

119

Past reports of the Secretary-General on oceans and the law of the sea have provided
information on past activities and initiatives (see www.un.org/Depts/los).
Ibid. Additional information on the legal framework for oceans and the law of the sea is set out
in past reports of the Secretary-General.
For example, the 1995 Kyoto Declaration and Plan of Action on the Sustainable Contribution of
Fisheries to Food Security (E/CN.17/1996/29, annex), 1996 Rome Declaration on World Food
Security, 2004 Voluntary Guidelines to Support the Progressive Realization of the Right to
Adequate Food in the Context of National Food Security (E/CN.4/2005/131, annex), and the
2012 Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and
Forests in the Context of National Food Security of the Committee on World Food Security of
FAO (FAO document CL 144/9 (C 2013/20), appendix D).
For example, article 25 of the 1948 Universal Declaration of Human Rights (General Assembly
resolution 217 A (III)) and article 11 of the International Covenant on Economic, Social and
Cultural Rights (General Assembly resolution 2200 A (XXI), annex). See also the interim report
of the Special Rapporteur on the right to food (A/68/288).

__________________

A.

IV. Opportunities for, and challenges to, the future role of
seafood in global food security

21/36

A/69/71

22/36

A/69/71

76. A number of recent initiatives have also focused on assessing the impacts of
ocean acidification, climate change and weather events on marine ecosystems. For
example, IAEA is using nuclear and isotopic techniques to assess the effects of
ocean acidification, increasing water temperatures and co-contaminants on marine
organisms. 127 It also expanded its support for collaborations among international
researchers on the effects of rising acidity of ocean water. 128 IAEA recently initiated
a four-year coordinated research project focused on key ocean ecosystems south of

75. The first global integrated marine assessment of the state of the marine
environment of the Regular Process for Global Reporting and Assessment of the
State of the Marine Environment, including Socioeconomic Aspects, to be
completed by 2014, will provide the international community with a sound,
scientific basis for decision-making. It will include assessments on food security
and food safety.

74. Increasing scientific understanding. Good supporting science and data, which
increase understanding of the biology and ecology of species and the key linkages
among species, 126 are an essential underpinning for managing the health and
resilience of marine ecosystems and food security.

73. In the outcome document of the United Nations Conference on Sustainable
Development, States committed themselves to protect and restore the health,
productivity and resilience of oceans and marine ecosystems, to maintain their
biodiversity, enabling their conservation and sustainable use for present and future
generations, and to effectively apply an ecosystem approach and the precautionary
approach in the management, in accordance with international law, of activities
having an impact on the marine environment, to deliver on all three dimensions of
sustainable development. 124 Many other forums have also recognized the
importance to food security of healthy and productive ecosystems, as indicated
below. 125

Protecting and restoring the health, productivity and resilience of
marine ecosystems

128

127

126

125

124

123

The Division for Ocean Affairs and the Law of the Sea of the Office of Legal Affairs of the
Secretariat assists States in the uniform and consistent application of the provisions of the
United Nations Convention on the Law of the Sea and its implementing agreements. It also
maintains a collection of national legislation on maritime space on its website (www.un.org/
Depts/los). FAO reported that it maintains a number of legal databases (http://faolex.fao.org/,
http://faolex.fao.org/fishery/ and www.fao.org/fishery/psm/collection/en).
General Assembly resolution 66/288, annex, para. 158.
See 1995 Kyoto Declaration and Plan of Action on the Sustainable Contribution of Fisheries to
Food Security (E/CN.17/1996/29, annex); Committee on World Food Security, Global Strategic
Framework for Food Security and Nutrition, CFS 2012/39/5 Add.1/Rev.1.
J. Travis and others, “Integrating the invisible fabric of nature into fisheries management”,
Proceedings of the National Academy of Sciences, vol. 111, No. 2 (14 January 2014).
Contribution of IAEA.
Ibid.; see also www.iaea.org/ocean-acidification/download/ebook-ECONOMICS%20OF%20
OCEAN%20ACIDIFICATION.pdf.

__________________

1.

72. The following sections, inter alia, provide information on initiatives and
activities described in the contributions to the present report (see para. 4 above).

relevant international instruments, however, States are faced with challenges in
incorporating their commitments in national legal frameworks. 123
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136

135

134

133

132

131

130

129

See http://gfcs-climate.org/content/regional-consultation-gfcs-small-island-developing-statespacific.
Contribution of the North Pacific Anadromous Fish Commission; the next International
Symposium on Pacific Salmon and Steelhead Production in a Changing Climate is scheduled for
May 2015.
Contributions of the European Union and the Parliamentary Assembly of the Mediterranean.
Contribution of the Partnerships in Environmental Management for the Seas of East Asia.
Ibid.
Contribution of UNIDO.
Contributions of the Partnerships in Environmental Management for the Seas of East Asia and
FAO. With regard to adapting to, and mitigating, the impacts of ocean acidification, see A/68/71
and A/68/159.
Contribution of the secretariat of the Convention on Biological Diversity.

__________________

81. The Partnerships in Environmental Management for the Seas of East Asia
developed and implemented a multi-faceted, comprehensive, ecosystem-based
approach. Its Sustainable Development of Coastal Areas Framework calls for the
creation of food security and sustainable livelihood programmes to directly address

80. Ecosystem approaches are also increasingly being implemented and promoted
within sectors, in particular, the fisheries sector. Cooperation is also currently taking
place to improve policy integration in ecosystem approaches between the fisheries
and biodiversity sectors. For example, the Conference of the Parties to the
Convention on Biological Diversity at its eleventh meeting, held in Hyderabad,
India, from 8 to 19 October 2012, adopted decision XI/18 (see UNEP/CBD/
COP/11/35, annex I), in which it encouraged inter-agency collaboration between
biodiversity and fisheries bodies and the participation by a range of experts on
biodiversity, indigenous and local communities in fisheries management, and invited
fisheries management bodies to integrate biodiversity considerations into their
work. 136

79. Integrated management and ecosystems approaches. Increased emphasis is
being placed on adopting integrated management and ecosystem approaches. Many
initiatives adopt a suite of management tools in an integrated, cross-sectoral manner,
including environmental impact assessments, area-based management tools,
including marine protected areas and marine spatial planning, 131 management of
land-sea interactions, watershed and catchment planning and management, 132 gear
restrictions 133 and promotion of cleaner production and environmentally sound
technologies, 134 as well as pollution prevention and control. 135

78. The North Pacific Anadromous Fish Commission encourages international
cooperative research to provide the best available scientific information on
ecological mechanisms regulating production of anadromous populations, climate
impact on salmon populations in the North Pacific and the extent to which salmon
populations can be used as indicators of conditions in marine ecosystems. 130

77. WMO, in partnership with the Secretariat of the Pacific Regional Environment
Programme, is organizing a regional consultation on the Global Framework for
Climate Services for small island developing States in the Pacific to address
weather, climate and water events and climate change effects that have an impact on
the socioeconomic development of those States, including fisheries. 129

30°N latitude to evaluate potential biological and socioeconomic impacts of ocean
acidification and the implications for sustainable food security.
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86. IAEA underlined the relevance of its isotopic and nuclear data to management
decisions in areas such as fisheries closures/reopenings, choice of aquaculture
species and the geographical seating of aquaculture facilities, and also potentially to
risk assessments of contaminants in seafood. 144 The International Coral Reef
Initiative is working to improve awareness and understanding of the importance of
fish aggregations for food security. 145

85. At the United Nations Conference on Sustainable Development, States
committed themselves to ensuring the exploitation of marine biological resources at
rates which maintain or restore populations of harvested stocks at least to levels that
can produce the maximum sustainable yield by 2015. States have also been called
upon by the General Assembly to take a number of actions to achieve sustainable
fisheries, including to urgently reduce the fishing capacity of the world’s fishing
fleets to levels commensurate with the sustainability of fish, to eliminate subsidies
that contribute to overfishing and overcapacity and illegal, unreported and
unregulated fishing and to strengthen fisheries management capacities and
institutions. 142 The Strategic Plan for Biodiversity 2011-2020 and especially Aichi
Biodiversity Target 6, also aims to ensure that, by 2020, all fish and invertebrate
stocks and aquatic plants are managed and harvested sustainably, legally and
applying ecosystem-based approaches. 143

84. Despite these efforts, however, the international community has thus far been
largely unsuccessful in reversing the trend of overfishing and habitat
degradation. 140 In many parts of the world, economic growth in fisheries and
aquaculture has only been accomplished through unsustainable exploitation of
marine resources. 141

83. A wide range of activities and initiatives is being undertaken to promote
sustainability in the capture fisheries and aquaculture sectors. Increasing emphasis
has been placed on incorporating integrated and ecosystems approaches in the
management of fisheries and aquaculture operations. 139

Promoting sustainable fisheries and aquaculture

145

144

143

142

141

140

139

138

137

Contribution of the Partnerships in Environmental Management for the Seas of East Asia.
Contribution of the Intergovernmental Oceanographic Commission of UNESCO.
Contribution of the Parliamentary Assembly of the Mediterranean.
Contribution of FAO.
Ibid.
General Assembly resolution 68/71, paras. 86 and 91.
Contribution of the secretariat of the Convention on Biological Diversity.
Contribution of IAEA.
Contribution of the International Coral Reef Initiative.

__________________

2.

82. The Intergovernmental Oceanographic Commission of UNESCO and partners
are supporting the development, with coastal States, of strategies for assessing,
managing, recovering, and sustaining marine living resources in large marine
ecosystems. 138

fisheries concerns in the context of other programmes that also support fisheries
management, including habitat protection and restoration, management of water use
and supply, pollution reduction and waste management and natural and manmade
hazard prevention. 137
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152

151

150

149

148

147

146

Contribution of the European Union.
Contribution of FAO; P. Surronen and others, note 83 above, pp. 135-146.
Contribution of the secretariat of the Convention on the Conservation of Antarctic Marine
Living Resources, the International Commission for the Conservation of Atlantic Tunas, the
North Atlantic Salmon Conservation Organization, the North East Atlantic Fisheries
Commission and the North Pacific Anadromous Fish Commission.
Contribution of the secretariat of the Convention on the Conservation of Antarctic Marine
Living Resources.
Contribution of FAO.
Ibid.
See FAO document COFI:AQ/VII/2013/1.

__________________

92. The Sub-Committee on Aquaculture of the Committee on Fisheries of FAO is
addressing a wide range of issues relating to the role of aquaculture in global food
security and improving its sustainability. 152 FAO is developing the Global

91. With regard to small-scale fisheries, FAO is currently facilitating the
development of voluntary guidelines for securing sustainable small-scale fisheries
that extend beyond the traditional realm of fisheries management and address
crucial socioeconomic issues. The guidelines seek to enhance the contribution of
small-scale fisheries to poverty alleviation, food and nutrition security and
economic growth. 151

90. FAO has continued to develop its programme to support implementation of the
2009 Agreement on Port State Measures to Prevent, Deter and Eliminate Illegal,
Unreported and Unregulated Fishing of FAO, including through its global series of
regional capacity-development workshops. 150

89. Regional fisheries management organizations reported on measures to improve
the conservation and management of fish stocks and to contribute, directly or
indirectly, to global food security. 148 For example, the secretariat of the Convention
on the Conservation of Antarctic Marine Living Resources has contributed to global
food security through management responses based on precaution and an
ecosystems approach, including catch limits, by-catch mitigation practices, temporal
and spatial closures, prohibited fishing gears and sustained efforts over more than
15 years to combat illegal, unreported and unregulated fishing. 149

88. FAO highlighted that low impact and fuel efficient technologies and practices
were being developed to address the energy consumption and environmental impacts
of existing fishing technologies and practices. 147

87. The European Union reported that its Common Fisheries Policy aimed to
ensure that fisheries were environmentally, economically and socially sustainable in
accordance with principles of good governance, including decision-making based on
best available scientific advice and the precautionary principle and broad
stakeholder involvement. New rules that took effect on 1 January 2014 implement
the commitment undertaken at the United Nations Conference on Sustainable
Development and contain measures to reduce unwanted catches and gradually
eliminate discards, including through an obligation to land catches. The policy also
foresees designating areas that are biologically sensitive as protected areas. The new
external dimension of the reformed Common Fisheries Policy also strengthens its
commitment to addressing fishing overcapacity at a global level. 146
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98. In General Assembly resolutions on oceans and the law of the sea and
sustainable fisheries 160 and in “The future we want”, 161 States have reiterated the
importance of human resource development, exchange of experiences and expertise,
knowledge transfer, technical assistance, and the need to strengthen technical and
scientific cooperation. Regional meetings held in preparation for the Third
International Conference on Small Island Developing States have also highlighted
the importance of strengthening national statistical and information systems,
analytical capabilities for decision-making, and monitoring and evaluation systems
for sustainable development. 162

97. The importance of human, institutional and systemic capacity for the
sustainable management of the marine environment and marine resources cannot be
overemphasized and is essential to unlocking the benefits of seafood for global food
security. 159

Capacity-building and technology transfer

162

161

160

159

158

157

156

155

154

153

See FAO document COFI:AQ/VII/2013/9 and FAO, note 13 above.
Contribution of the International Council for the Exploration of the Sea.
See, for example, the schemes proposed by the Aquaculture Stewardship Council
(www.asc-aqua.org).
FAO document COFI:AQ/VII/2013/1.
N. Hishamunda and others, Improving Governance of Aquaculture Employment: A Global
Assessment, FAO Fisheries and Aquaculture Technical Paper, No. 575 (Rome, FAO, 2014).
Contribution of the European Union.
See A/57/57, paras. 571-639; A/57/80, part B, paras. 52-59. On the role of fisheries in
sustainable development, see A/60/63, paras. 168-231 and A/60/99.
Resolutions 68/70 and 68/71.
General Assembly resolution 66/288, annex, paras. 160 and 277.
See www.sids2014.org/content/documents/251inter-regional%20synthesis%20for%
20sids2014.pdf.

__________________

3.

96. The Common Fisheries Policy of the European Union gives a prominent role to
the development of environmentally, socially and economically sustainable aquaculture
and aims to promote aquaculture through an open method of coordination. 158

95. FAO has also recently published a new technical paper that summarizes some
of the issues facing aquaculture employment governance in a number of countries,
current best practices and suggestions for improvements. 157

94. Recent attention has also focused on the development of ecolabelling and
certification programmes to strengthen sustainability measures for aquaculture
through market-based incentives. 155 In this regard, FAO is currently undertaking
work to assess the conformity of aquaculture certification schemes with aquaculture
certification guidelines. 156

93. The International Council for the Exploration of the Sea has made aquaculture
an area of strategic importance; its newly established working group on aquaculture
will develop science and advice for aquaculture sustainability, addressing issues
such as sea lice, pest and predator management, climate change and impacts on wild
species and fisheries. 154

Aquaculture Advancement Programme aimed at assisting States and civil society in
making future aquaculture growth sustainable. 153
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106. If seafood is to continue to play a critical role in food security and nutrition
and in providing for the livelihoods of millions of people, greater efforts are needed

The future role of seafood in global food security: challenges
and opportunities

169

168

167

166

165

164

163

Contribution of IAEA.
See www.fao.org/fishery/smartfish/en.
Contribution of the United Nations University Fisheries Training Programme.
Contribution of the Western and Central Pacific Fisheries Commission.
See para. 15 of the synthesis report of the three regional meetings held in preparation for the
Third International Conference on Small Island Developing States, available from www.sids
2014.org/content/documents/251inter-regional%20synthesis%20for%20sids2014.pdf.
Contribution of the European Union.
See www.worldbank.org/en/news/feature/2013/10/09/a-fisheries-project-on-somalia-s-easterncoast-helps-fight-hunger-and-poverty.

__________________

B.

105. The World Bank’s tsunami livelihood recovery project has trained fishing
families along the coast of Somalia in new fishing techniques and creating better
storage and refrigeration systems. 169

104. The European Union provides financial and technical support for the
sustainable development of the fisheries sector of partner countries through fisheries
partnership agreements. Regional programmes of the European Union in Africa, the
Indian Ocean and the Pacific Ocean have focused on strategic governance issues,
including control, surveillance and the fight against illegal, unreported and
unregulated fishing. 168

103. The United Nations University Fisheries Training Programme aims to
strengthen institutional capacity to support the sustainable use of living aquatic
resources in developing countries, with a focus on Africa and small island
developing States. 165 The Western and Central Pacific Fisheries Commission has
developed a project on capacity-building in fisheries statistics, regulations and
enforcement for small island developing States. 166 The need to build capacity in
small island developing States for negotiating trade and partnership agreements and
navigating the complex requirements for accessing certain funds has also been
identified. 167

102. The FAO SmartFish Programme is increasing capacities for the sustainable
exploitation of fisheries resources with the goal of improving fisheries policies and
legal and regulatory frameworks and the quality of information systems. 164

101. IAEA supports capacity-building for addressing ocean acidification, harmful
algal blooms, pollutants, such as heavy metals and persistent organic pollutants, and
uncontrolled releases of radioactivity. 163

100. The secretariat of the Convention on Biological Diversity highlighted the 2010
Sustainable Ocean Initiative, which builds partnerships and enhances capacity,
including in global food security, through the achievement of the Aichi Biodiversity
Targets.

99. Presented below are some initiatives and activities on capacity-building and
transfer of technology that were highlighted in the contributions to the present
report.
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110. The General Assembly has repeatedly emphasized the need to consider ocean
space as a whole through an integrated, interdisciplinary and intersectoral approach
and to improve cooperation and coordination at all levels to support and supplement
the efforts of States in the implementation and observance of the United Nations
Convention on the Law of the Sea, and the integrated management and sustainable
development of the oceans and seas. 173 It has also recognized the need to further
integrate ecosystem approaches into fisheries conservation and management and,

109. Cross-sectoral cooperation and coordination in integrated and ecosystem
approaches. In light of the interaction between the impacts of various activities and
phenomena in the oceans and their cumulative effect on the health, productivity and
resilience of marine ecosystems, the development of cross-sectoral cooperation and
coordination in policy development, management and science would be a necessary
step in the further implementation of integrated and ecosystem approaches in
support of the role of seafood in global food security.

108. While there is a comprehensive international legislative and policy framework
in place for sustainable fisheries and aquaculture (see paras. 69-71 above), effective
implementation remains a challenge. Incentives and adequate resources are needed
to adapt and implement this framework to secure political commitment and
governance reform, including by building effective institutions that lead to the
adoption of integrated and ecosystem approaches to fisheries and aquaculture with
fair and responsible tenure systems. 172

Management approaches to human activities that affect the productivity of
marine ecosystems and the safety of seafood

173

172

171

170

General Assembly resolution 66/288, annex, para. 111.
FAO Fisheries and Aquaculture Department, “Sustainable technology transfer” (www.fao.org/
fishery/topic/13301/en).
Contribution of FAO.
See, for example, General Assembly resolution 68/70, preamble.

__________________

1.

107. The level of contribution of seafood to food security depends principally on
maintaining healthy, productive and resilient ecosystems, on the sustainable
management of capture fisheries and aquaculture, and on minimizing wasteful
practices during harvesting, processing, transportation and, eventually, access for
consumption. Each of these elements, however, requires appropriate levels of
human, institutional and systemic capacity. In this regard, food security is directly
affected by lack of capacity in every aspect of the seafood supply chain. Ongoing
transfer of technologies with respect to equipment and practices used for
monitoring, assessment, pollution control and clean-up, as well as for finding,
harvesting, handling, processing and distributing seafood are also critical. 171 The
capacity of institutions forming the components of the seafood sector would also
need to be reinforced along the entire chain, from the management of the resource to
its consumption. Harmonized sectoral approaches can lead to enhanced capacity at
the systemic and individual levels and promote integrated management.

at all levels. On the broadest level, fisheries and aquaculture need to be promoted in
a way that improves food security and is economically viable, while at the same
time conserves marine biodiversity and ecosystems and does not impair the natural
ecological processes that support food production systems. 170
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181

180

179

178

177

176

175

174

See, for example, General Assembly resolution 68/71, preamble.
Following the seventh meeting of the United Nations Open-ended Informal Consultative Process
on Oceans and the Law of the Sea in 2006, the discussions of which focused on ecosystem
approaches and oceans, the General Assembly has consistently reaffirmed paragraph 119 of
resolution 61/222 of 20 December 2006 regarding ecosystem approaches and oceans.
Contribution of the Parliamentary Assembly of the Mediterranean.
Ibid.
Contribution of FAO.
Contribution of the North Pacific Anadromous Fish Commission.
Contribution of FAO.
Ibid.

__________________

114. Management approaches will also need to take into account the impact of
climate change on the role of seafood in global food security. There needs to be
strengthened linkages between science and policy. Greater efforts are also needed in
the development of specific adaptation and mitigation measures for fisheries and
aquaculture that improve the resilience of marine ecosystems, respond to
opportunities for and threats to food and livelihood security due to climate change,
and help the fisheries and aquaculture sector reduce greenhouse gas emissions and
support the ocean’s natural carbon sequestration and storage capabilities. 181 For
example, in the Pacific, specific measures are being taken to support food security
while also adapting to, and mitigating the impacts of, increased CO2 emissions,
including managing and restoring vegetation to reduce transfer of sediments and
nutrients to coasts and prevent damage to coral reefs, mangroves and sea-grasses
supporting coastal fisheries; protecting coral reefs supplying recruits to fish

113. Progress could also be made in the development of market instruments, such
as eco-labelling certification schemes, to inform the purchasing decisions of
consumers and the procurement policies of retailers, including the relatively new
practice of issuing government-sponsored national eco-labels. 180

112. Integrated and ecosystem approaches can minimize the impacts of exploitation
of marine living resources on associated ecosystems and habitats, thereby
preserving their long-term viability, as well as minimizing the impact of other
stressors on fisheries and aquaculture operations. 176 However, increased efforts are
needed in the development of long-term management plans for fisheries and
aquaculture that take into account the marine ecosystem, optimal fishing capacity
and integrated frameworks of cooperation and governance. 177 FAO noted that most
regional fisheries bodies are struggling to fulfil their mandates, and need greater
recognition and support from the international community. 178 The North Pacific
Anadromous Fish Commission suggested that a combined database on vessels
engaged in illegal, unreported and unregulated fishing could supply information on
a global scale, appropriate to the degree to which intelligence exchange is required
to combat such activities. In that regard, capacity-building and enabling mechanisms
to support cooperation and consultation on issues related to conservation and
management of marine living resources are needed. 179

111. These approaches are particularly important as the impacts of increased CO2
emissions compound the effects of other causes of ecosystem degradation. There is,
however, no one-size-fits-all approach and such tools need to be tailored to the
specific ecological, social and economic circumstances of a particular area. 175

more generally, the importance of applying ecosystem approaches to the
management of human activities in the ocean. 174
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120. Given the importance of small-scale producers for national food security,
greater efforts are needed to protect the tenure rights of small-scale producers. In
this regard, the 2012 Voluntary Guidelines on the Responsible Governance of
Tenure of Land, Fisheries and Forests in the Context of National Food Security of

119. Adopting a community-based approach to development (see paras. 116 and 117
above) could be one way to create an enabling environment to reduce current
vulnerabilities and allow the small-scale fisheries sector to unfold its full potential.

118. Small-scale fisheries. Despite their importance, many small-scale fishing
communities continue to be marginalized and their contribution to food security and
nutrition, poverty eradication, equitable development and sustainable resource
utilization has not been fully realized. 187 Particular attention must be paid to the
capacity of small-scale fisheries and marginalized groups, including women fish
workers and indigenous peoples, as seafood is a significant component of their food
security. 188

Potential roles of small-scale fisheries and aquaculture in global food security

188

187

186

185

184

183

182

Secretariat of the Pacific Community, “Coastal fisheries and climate change”, Policy Brief
16/2012. Available from www.spc.int/coastfish/en/publications/brochures/policy-briefs.html.
Contribution of the European Union, FAO and the Parliamentary Assembly of the
Mediterranean.
United Nations Environment Programme, document UNEP/CBD/SBSTTA/14/INF/6.
Ibid.
Ibid.
See Voluntary Guidelines for Securing Sustainable Small-scale Fisheries in the Context of Food
Security and Poverty Eradication (FAO document TC-SSF/2014/2).
See www.un.org/depts/los/consultative_process/documents/adv_uned_mat.pdf, para. 118.

__________________

2.

117. Initiatives and activities in co-management and/or community-driven marine
management that recognize community rights to resources and provide for
sustainable uses that benefit community livelihoods and well-being are likely to
increase community ownership of conservation and management initiatives, and
thus their sustainability in the long term, and thereby contribute to future food
security at the local level. 185 Capacity-building is required to support general
awareness raising within fishing communities. 186

116. Community-based management. The involvement of coastal communities and
resource users in planning and management 183 is also a critical element of
successful ecosystem approaches, given the role that humans have within marine
ecosystems. Indigenous and local communities often possess traditional knowledge,
innovations and practices that have global importance for conservation and
sustainable use of marine biodiversity and resources. 184

115. Cooperation among States in addressing other human activities that adversely
affect the productivity of marine ecosystems and the safety of seafood is also very
important. Many measures have been adopted to address various pressures (see
sect. IV.A above), but implementation needs to be strengthened, including through
capacity-building.

populations on “downstream” reefs to help stocks recover after coral bleaching or
cyclones; and promoting mangrove replanting programmes to enhance habitat for
coastal fisheries and capture carbon. 182
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126. Throughout human history, scientific discoveries and technological
innovations have repeatedly revolutionized food production methods and yields. In
the seafood context, recent advances in aquaculture have enabled a dramatic growth
in yields from aquaculture farms. However, the rapid growth has, in some cases,
resulted in environmental damage to the very ecosystems which support aquaculture

Potential innovations in seafood production

195

194

193

192

191

190

189

Contribution of FAO.
Contribution of the United Nations University Fisheries Training Programme.
Contribution of FAO.
See FAO, note 13 above.
Ibid.
Contribution of the United Nations University.
See FAO, note 13 above.

__________________

3.

125. Further efforts are also needed in strengthening international cooperation for
sustainable aquaculture development. Major aquaculture development constraining
factors currently include access to vital resources and technology, enhancement of
capacities and institutional development, access to financial resources, especially to
small farmers, climate change impacts, food safety and biosecurity risks. 195

124. In terms of increasing production, meeting the future demand for food from
aquaculture will depend in part on the availability of quality feeds in requisite
quantities. Considering the past trends and current predictions, the sustainability of
the aquaculture sector will probably be closely linked with the sustained supply of
terrestrial animal and plant proteins, oils and carbohydrates for aquafeeds, as
opposed to fishmeal and fish-oil resources. 194

123. The aquaculture sector is relatively underdeveloped in terms of human and
technical resources. Marked intraregional and interregional and country variations
continue in a number of areas, such as production level, species composition,
farming systems and producer profile, which have given rise to key issues and
challenges that need to be proactively addressed in order to achieve the aquaculture
sector’s goal of sustainable and equitable development. 193

122. Aquaculture. The potential contribution of aquaculture to food security cannot
be fully realized without consistent, responsible policies and goals, effective
institutional arrangements and regulatory frameworks and improved cooperation
among stakeholders at national, regional and interregional levels. 191 Despite having
achieved good progress in terms of expansion, intensification and diversification,
aquaculture has not grown evenly around the world (see para. 44 above). 192

121. Artisanal fisheries also suffer from high post-harvest losses because of low
investment, low-level technology, variability in supply and contamination,
especially during rainy periods. Coordinated international efforts to provide training
and infrastructural investment for improved fish handling and processing may assist
in addressing spoilage and contamination concerns. 190

the Committee on World Food Security have the overarching goal of achieving food
security for all and supporting the progressive realization of the right to adequate
food in the context of national food security. They represent an unprecedented
global consensus on responsible principles and practices for governing access to and
tenure security of rights to land, fisheries and forests. 189
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202

201

200

199

198

197

196

Six billion tons was the amount of plant matter consumed in 2013. See J. Forster, “A review of
opportunities, technical constraints and future needs of offshore mariculture — temperate
waters”, in Expanding Mariculture Farther Offshore: Technical, Environmental, Spatial and
Governance Challenges — FAO Technical Workshop, 22-25 March 2010, Orbetello, Italy,
A. Lovatelli, J. Aguilar-Manjarrez and D. Soto, eds., FAO Fisheries and Aquaculture
Proceedings, No. 24 (Rome, FAO, 2013), pp. 77-99.
Noted in A/67/79, para. 23; A/66/70/Add.2, paras. 119 and 166; A/66/70, para. 63; and
A/64/66/Add.1, para. 159).
A. Lovatelli, J. Aguilar-Manjarrez and D. Soto, eds., Expanding Mariculture Farther Offshore:
Technical, Environmental, Spatial and Governance Challenges — FAO Technical Workshop,
22-25 March 2010, Orbetello, Italy, FAO Fisheries and Aquaculture Proceedings, No. 24
(Rome, FAO, 2013), annex 1, sect. 4.1.
Views differ as to the estimated value of such species (see “TST issues brief: oceans and seas”,
available from http://sustainabledevelopment.un.org/content/documents/2311TST%20Issues%
20Brief%20Oceans%20and%20Seas_FINAL.pdf).
W. M. Muir, “The threats and benefits of GM fish”, European Molecular Biology Organization
Reports, vol. 5, No. 7 (2004), pp. 654-659.
See www.nature.com/news/transgenic-fish-wins-us-regulatory-backing-1.12130. The transgenic
fish and eggs are awaiting further regulatory approval in Canada to be available for sale
(http://aquabounty.com/documents/press/2013/20131125.pdf).
See International Union of Nutritional Sciences (www.iuns.org/statement-on-benefits-and-risksof-genetically-modified-foods-for-human-health-and-nutrition); also see Muir, “The threats and
benefits of GM fish”.

__________________

131. However, concerns have been raised with regard to ecological risks, 202 for
example, the threat to wild fish populations that would result from the escape of
transgenic fish into the environment. Even when tight controls on fish stocks are
maintained, the possibility of human error and the effects of natural disasters have

130. Biotechnology. The development of genetically modified, or transgenic, fish
has been heralded as a part of the solution to meeting global food security,
particularly in the light of declining fish stocks. 199 The process involves
modifications intended to increase growth rate, provide better resistance to bacterial
diseases, improve nutrient use and increase tolerance to colder temperatures of fish,
as well as the possibility of using transgenic fish in the biocontrol of invasive
species. 200 The first transgenic animal for human consumption, a fast-growing
salmon, is undergoing regulatory processes in a number of countries, with Canada
approving the production of salmon eggs for commercial purposes. 201

129. Biofuel production from algae, 197 which can indirectly benefit food security by
freeing up land currently used for biofuel production, also continues to be of interest.198

128. An extrapolation from current brown kelp production in China estimated that
less than 1 per cent of ocean area would be required to produce 6 billion tons of
algal biomass, notably without land or freshwater, and in some locations without
fertilizers. 196

127. Algae. In considering the future role of seafood in global food security,
the role and potential profitability of algae cannot be overlooked. As noted in
paragraph 47 above, carrageenan seaweed farming is a profitable activity with great
potential especially for coastal communities with abundant labour.

and affected the sustainability of such growth. Potential innovations in seafood
production, of which three examples are provided below, may provide opportunities
for enhancing the role of seafood in global food security, but may involve
considerable challenges. A precautionary approach is therefore needed.
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213

212

211

210

209

208

207

206

205

204

203

See Muir, note 201 above.
Ibid.
B. O. Acosta and M. V. Gupta, “The genetic improvement of farmed tilapias project: impact and
lessons learned”, in Success Stories in Asian Aquaculture, S. S. De Silva and F. B. Davy, eds.
(Dordrecht, Springer, 2010), pp. 149-170; and contribution of the North Atlantic Salmon
Conservation Organization.
See International Union of Nutritional Sciences (www.iuns.org/statement-on-benefits-and-risksof-genetically-modified-foods-for-human-health-and-nutrition).
Mariculture has been understood as offshore “when it is located > 2 km or out of sight from the
coast, in water depths > 50 m, with waves heights of 5 m or more, ocean swells, variable winds
and strong ocean currents, in locations that are exposed (open sea, e.g.  180° open) and where
there is a requirement for remote operations, automated feeding, and where remote monitoring
of operating system may be required” (Lovatelli et al., note 199 above, p. 4).
Lovatelli et al., note 199 above, annex 1, sect. 4.
Ibid.
Ibid., annex 1, sect. 3.3.
Ibid., annex 1, sect. 4.2.
Ibid., annex 1, sect. 4.2.
Ibid., p. 3.

__________________

135. Although progress has been noted, further development of offshore
mariculture systems for fin fish, shellfish and macroalgae is needed to make them
commercially viable. 212 Policy and regulatory frameworks have been called for to
achieve the expansion of offshore mariculture as well as policies to facilitate the
necessary technological developments. 213

134. Offshore mariculture development has also been impeded by the relatively
high production costs and the need to develop culture methodologies for species for
which near-shore mariculture has not been carried out. 210 In addition, offshore
mariculture systems need to address a number of operational issues, including
seeding and juvenile supply, feeding, harvesting, cleaning and monitoring,
especially in the potentially difficult and dangerous conditions in which the offshore
mariculture systems would be deployed. 211

133. Offshore mariculture. Offshore mariculture is seen as offering potential to
increase world food production in an environmentally sustainable way and, through
its expansion, could contribute to world food security. 207 Expansion of offshore
mariculture, however, faces a number of technical challenges which need to be
overcome, as deeper waters are generally exposed to a greater range of wind and
wave activity. 208 Possible solutions include the development of more robust
mariculture architecture or mariculture systems that can be submerged to avoid wind
and wave exposure. 209

132. With regard to the ultimate use of transgenic fish, consumer acceptance in the
light of health and environmental concerns is also an issue which would need to be
overcome. 206

been highlighted. 203 It has been postulated that transgenic fish with greater
environmental tolerances and disease resistance could expand into new
environments, occupy new ecological niches affecting existing predator-prey
relationships and possibly mate with wild stock, thereby modifying genes and
altering wild stock. 204 Separating wild stocks would be important to maintain
genetic diversity for future breeding programmes in addition to conservation and
amenity values. 205
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138. Mainstreaming seafood in global, regional and national measures on food
security will contribute to policy coordination and discussions on trade-offs in the
production of seafood and other foods. As described in section II.B above, different
types of seafood from different sources can contribute to food security in different
ways with varied levels of effectiveness. Each type and source of seafood may also
be in competition with other types and sources of seafood or other foods, thereby
creating the need for policy trade-offs which should be considered in developing
policy frameworks or measures for any particular sector involved in global food
security. For example, capture fisheries, algae farms and aquaculture may compete
for ocean space in coastal areas. Large-scale fishing operations, which are more
efficient and produce greater revenue, may be in competition with small-scale and
artisanal fisheries, which create greater levels of employment and are more likely to
provide food for local communities. Distant water fishing fleets may provide greater

137. At the United Nations Conference on Sustainable Development, States
supported mainstreaming the consideration of the socioeconomic impacts and
benefits of the conservation and sustainable use of biodiversity and its components,
as well as ecosystems, into relevant programmes and policies at all levels, in
accordance with national legislation, circumstances and priorities. 217 Particular
attention was drawn to the need to identify and mainstream strategies that further
assist small island developing States in developing capacity to conserve, sustainably
manage and realize the benefits of fisheries. 218

136. Fisheries and aquaculture sectors are often overlooked in the development of
food security strategies at national and international levels. In considering the future
role of seafood in global food security, greater awareness is needed of the
importance of incorporating or mainstreaming the fisheries and aquaculture sectors
in these policy discussions. 214 Currently, policy integration appears most prominent
only at the inter-agency and intersectoral levels in oceans law and policy, for
example in promoting integrated and ecosystem approaches, as described above. At
a minimum, it would be beneficial to create synergies between traditional
management tools in the fisheries and aquaculture sectors and socioeconomic
strategies. 215 Consideration could also be given to fully integrating the fisheries and
aquaculture sectors into national climate change adaptation and food security
policies and programmes. 216

Mainstreaming seafood in global, regional and national measures on
food security

218

217

216

215

214

Contribution of FAO. For example, the Second International Conference on Nutrition, an
inclusive intergovernmental meeting on nutrition jointly organized by FAO and the World
Health Organization, in cooperation with the High-level Task Force on the Global Food Security
Crisis, the International Fund for Agricultural Development, the International Food Policy
Research Institute, UNESCO, UNICEF, the World Bank, WFP and the World Trade
Organization, will be held at FAO headquarters in Rome from 19 to 21 November 2014 and will
propose a flexible policy framework to address today’s major nutrition challenges and identify
priorities for enhanced international cooperation on nutrition.
It has been estimated that the potential economic gain from restoring fish stocks and reducing
fishing capacity to an optimal level is in the order of $50 billion per year (see World Bank and
FAO, The Sunken Billions: The Economic Justification for Fisheries Reform).
FAO, Report of the FAO Expert Workshop on Climate Change Implications for Fisheries and
Aquaculture: Rome 7-9 April 2008, FAO Fisheries report No. 870 (Rome, 2008), p. 5.
General Assembly resolution 66/288, annex, para. 201.
Ibid., paras. 174 and 175.

__________________

4.
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143. The continued contribution of seafood to global food security will also depend
on the ability of States to address, in an effective, efficient and timely manner,
current pressures and challenges to seafood sustainability, including

142. It is noted that communities living below the poverty level, in particular in
developing countries, including small island developing States, face critical
challenges in their efforts to ensure the availability of, access to and sustainability of
seafood for food security. International cooperation and coordination is needed to
assist States in addressing these challenges, including through capacity-building and
transfer of technology.

141. In terms of the future of seafood in global food security, it will be important
for the international community to mainstream the role of seafood in policy
discussions relating to food security at the global, regional and national levels. It
will be equally important for the various sectors involved in the management of
human activities that impact on oceans and their resources to consider specific
measures within the broader context of food security. This, in turn, will assist
policymakers in making informed decisions on how to ensure the continued
contribution of seafood to food security, particularly with regard to its availability,
access, utilization and stability. In this regard, decision-making processes would
benefit from the informed participation of all relevant stakeholders, including
coastal communities, small-scale and artisanal fishers and consumers.
Co-management and/or community-driven marine management that recognize
community rights to resources can be very effective in supporting seafood
sustainability. Given the crucial role of women in coastal fishing communities, their
capacity to engage in a productive manner in the fisheries and aquaculture sectors
requires strengthening.

140. Population growth in the face of the ongoing challenge of eradicating extreme
poverty and hunger, as well as malnutrition, coupled with the effects of climate
change, environmental degradation and other factors have given rise to concerns
about global food security. Seafood plays a significant, but not yet fully recognized,
role in global food security as a source of food and nutrients and as an input to food
production, as well as a source of revenue. In particular, safe seafood can be a key
source of protein, as well as other essential nutrients and micronutrients. Certain
parts of the world, including many coastal communities in developing countries and
small island developing States, are particularly reliant on seafood for food security,
including nutritional aspects, livelihoods and economic well-being.

V. Conclusions

139. The most appropriate course of action for resolving such trade-offs will need
to be determined on a case-by-case basis, taking into account all relevant
considerations. By integrating food security considerations into coastal and marine
area management and planning, as well as by involving relevant stakeholders in
decision-making, States could effectively explore policy options for maximizing the
role of seafood and seafood industries in food security. For example, small fish
discards or by-catch from fisheries which could be for human consumption could
also be used to produce fishmeal destined for aquaculture.

revenue to developing States through fishing licences, but may also affect local
communities who rely on local fishery resources.
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144. Finally, it is important for States to take advantage of opportunities to optimize
the role of seafood in global food security, including through sustainable
aquaculture and small-scale fisheries, as well as responsible technological
innovation.

overexploitation and unsustainable practices in seafood exploitation, marine
pollution, habitat destruction, climate change and ocean acidification. It is critical to
maintain healthy, productive and resilient ecosystems to support the continued
contribution of seafood to food security. Integrated and ecosystems approaches that
consider the oceans as a whole are important tools to that end and to sustaining the
role of seafood in global food security.
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The Minister of Foreign Affairs of the People’s Republic of Bangladesh,

1.

By the same letter, the Minister of Foreign Affairs of Bangladesh

[g]iven Bangladesh’s and Myanmar’s mutual consent to the
jurisdiction of ITLOS, and in accordance with the provisions of
UNCLOS Article 287(4), Bangladesh considers that your
distinguished Tribunal is now the only forum for the resolution of
the parties’ dispute.

in the Bay of Bengal. The letter stated:

between the two Parties relating to the delimitation of their maritime boundary

12 December 2009, respectively, concerning the settlement of the dispute

the Convention by Myanmar and Bangladesh on 4 November 2009 and

notified the President of the Tribunal of declarations made under article 287 of

2.

with the Registry of the Tribunal on 14 December 2009.

continental shelf in accordance with international law”. This letter was filed

[…] Myanmar in the territorial sea, the exclusive economic zone and the

the full and satisfactory delimitation of Bangladesh’s maritime boundaries with

Convention on the Law of the Sea (hereinafter “the Convention”) “to secure

Myanmar, see paragraph 18) pursuant to Annex VII of the United Nations

proceedings against the Union of Myanmar (now the Republic of the Union of

that, on 8 October 2009, the Government of Bangladesh had instituted arbitral

by a letter dated 13 December 2009, notified the President of the Tribunal

Procedural history

I.

delivers the following Judgment:

after deliberation,

composed as above,

THE TRIBUNAL,

9

In view of the above-mentioned declarations, and the letter of the

Pursuant to Article 287, paragraph 1, of the 1982 United Nations
Convention on the Law of the Sea, the Government of the
People’s Republic of Bangladesh declares that it accepts the
jurisdiction of the International Tribunal for the Law of the Sea for
the settlement of the dispute between the People’s Republic of
Bangladesh and the Union of Myanmar relating to the delimitation
of their maritime boundary in the Bay of Bengal.

The declaration of Bangladesh stated:

In accordance with Article 287, paragraph 1, of the 1982 United
Nations Convention on the Law of the Sea (UNCLOS), the
Government of the Union of Myanmar hereby declares that it
accepts the jurisdiction of the International Tribunal for the Law of
the Sea for the settlement of dispute between the Union of
Myanmar and the People’s Republic of Bangladesh relating to the
delimitation of maritime boundary between the two countries in the
Bay of Bengal.

The declaration of Myanmar stated:

By a letter dated 17 December 2009, the Registrar notified the

Statute.

Parties to the Convention, in accordance with article 24, paragraph 3, of the

note verbale dated 22 December 2009, the Registrar also notified the States

Secretary-General of the United Nations of the institution of proceedings. By a

6.

to the Government of Myanmar.

Statute”), transmitted a certified copy of the notification made by Bangladesh

article 24, paragraph 2, of the Statute of the Tribunal (hereinafter “the

No. 16 on 14 December 2009. On that same date, the Registrar, pursuant to

in paragraphs 1 and 2, the case was entered in the List of cases as Case

Minister of Foreign Affairs of Bangladesh dated 13 December 2009 referred to

5.

4.

3.

Bangladesh and Myanmar”.

Tribunal “to exercise jurisdiction over the maritime boundary dispute between

On that basis, the Minister of Foreign Affairs of Bangladesh invited the

10
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By a letter dated 14 January 2010, the Ambassador of Myanmar to

In a letter dated 18 January 2010 addressed to the Registrar, the

Consultations were held by the President with the representatives of

that, for the reasons indicated in paragraph 5, the case had been entered in

questions of procedure in respect of the case. In this context, it was noted

the Parties on 25 and 26 January 2010 to ascertain their views regarding

10.

Convention.

this regard, Bangladesh referred to article 287, paragraphs 6 and 7, of the

before ITLOS, or the jurisdiction of ITLOS with regard to such proceedings”. In

affect proceedings regarding the dispute that have already commenced

declaration of acceptance of the Tribunal’s jurisdiction did “not in any way

Deputy Agent of Bangladesh stated that Myanmar’s withdrawal of its

9.

aforementioned letters to Bangladesh.

14th January 2010”. On the same date, the Registrar transmitted a copy of the

Affairs of Myanmar, to the Secretary-General of the United Nations on

jurisdiction of ITLOS made on 4 November 2009 by the Minister of Foreign

“transmitted the Declaration to withdraw its previous declaration accepting the

of the same date, in which Myanmar informed the Registrar that it had

Germany transmitted a letter from the Minister of Foreign Affairs of Myanmar

8.

of Mr Nyan Naing Win.

Deputy Director General, Attorney General’s Office, as Deputy Agent in place

Myanmar informed the Tribunal that Myanmar had appointed Mr Kyaw San,

as Deputy Agents. Subsequently, by a letter dated 24 May 2011, the Agent of

Affairs, and Mr Nyan Naing Win, Deputy Director, Attorney General’s Office,

Agent, and Ms Hla Myo Nwe, Deputy Director General, Ministry of Foreign

informed the Tribunal of the appointment of Mr Tun Shin, Attorney General, as

verbale dated 23 December 2009, the Ministry of Foreign Affairs of Myanmar

Ministry of Foreign Affairs, as the Deputy Agent of Bangladesh. By a note
In accordance with articles 59 and 61 of the Rules of the Tribunal

Pursuant to articles 59 and 61 of the Rules, the views of the Parties

Since the Tribunal does not include upon the bench a member of the

required under article 9 of the Rules.

the proceedings as judges ad hoc, after having made the solemn declaration

respectively, that Mr Lowe and Mr Oxman would be admitted to participate in

letters from the Registrar dated 12 May 2010 and 20 September 2010,

appeared to the Tribunal itself. Consequently, the Parties were informed by

Mr Oxman as judge ad hoc was raised by Bangladesh, and no objection

judge ad hoc was raised by Myanmar, and no objection to the choice of

to sit as judges ad hoc in the case. No objection to the choice of Mr Lowe as

and Myanmar, by a letter dated 12 August 2010, chose Mr Bernard H. Oxman

dated 13 December 2009 referred to in paragraph 1, chose Mr Vaughan Lowe

article 17 of the Statute to choose a judge ad hoc. Bangladesh, by its letter

nationality of the Parties, each of the Parties availed itself of its right under

13.

Rejoinder were duly filed within the time-limits so fixed.

forthwith transmitted a copy of the Order to the Parties. The Reply and the

respectively, as the time-limits for the filing of those pleadings. The Registrar

Rejoinder by Myanmar and fixed 15 March 2011 and 1 July 2011,

17 March 2010, authorized the submission of a Reply by Bangladesh and a

having been ascertained by the President, the Tribunal, by Order dated

12.

Counter-Memorial were duly filed within the time-limits so fixed.

forthwith transmitted a copy of the Order to the Parties. The Memorial and the

and 1 December 2010 for the Counter-Memorial of Myanmar. The Registrar

filing of the pleadings in the case: 1 July 2010 for the Memorial of Bangladesh

Parties, by Order dated 28 January 2010, fixed the following time-limits for the

(hereinafter “the Rules”), the President, having ascertained the views of the

11.

of proceedings before the Tribunal.

Tribunal of the designation of Mr Md. Khurshed Alam, Additional Secretary,

the List of cases as Case No. 16. The representatives of the Parties
concurred that 14 December 2009 was to be considered the date of institution

By a letter dated 22 December 2009, the Minister of Foreign Affairs of

12

Bangladesh, acting as Agent in the case, informed the President of the

7.

11
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By a letter dated 1 September 2010, Mr Lowe informed the President

By a letter dated 13 September 2010, pursuant to article 19,

At a public sitting held on 5 September 2011, Mr Thomas Mensah,

7 September 2011, it decided, pursuant to article 76, paragraph 1, of the
Rules, to communicate to the Parties two questions which it wished them
specially to address. These questions read as follows:

Tribunal itself, the Registrar informed the Parties by a letter dated 26 October

2010 that Mr Mensah would be admitted to participate in the proceedings as

judge ad hoc, after having made the solemn declaration required under

On 16 February 2011, the President held consultations with the

By a letter dated 22 July 2011 addressed to the Registrar, the Consul-

By a note verbale dated 15 August 2011, the Embassy of Myanmar in

The President, having ascertained the views of the Parties, by an

opening of the oral proceedings.

Order dated 19 August 2011, fixed 8 September 2011 as the date for the

19.

March 2011.

from the “Union of Myanmar” to the “Republic of the Union of Myanmar” as of

Berlin informed the Registry that the name of the country had been changed

18.

2011 from the Registrar to the Consul-General of Japan.

pursuant to article 67, paragraph 1, of the Rules, by a letter dated 22 August

ascertained by the President, the requested copies were made available,

be made available to Japan. The views of the Parties having been

General of Japan in Hamburg requested that copies of the written pleadings

17.

accordance with article 45 of the Rules.

representatives of the Parties regarding the organization of the hearing, in

16.

On 7 September 2011, the President held consultations with the

2.
Given the history of discussions between them on the
issue, would the Parties clarify their position regarding the right of
passage of ships of Myanmar through the territorial sea of
Bangladesh around St. Martin’s Island?

Prior to the opening of the oral proceedings, on 7 September 2011, the

The Agent of Myanmar communicated information required under

From 8 to 24 September 2011, the Tribunal held 15 public sittings. At
these sittings, the Tribunal was addressed by the following:

25.

on 14 September 2011.

of Cases before the Tribunal on 9 September 2011 and additional information

paragraph 14 of the Guidelines concerning the Preparation and Presentation

24.

before the Tribunal.

of the Guidelines concerning the Preparation and Presentation of Cases

Agent of Bangladesh communicated information required under paragraph 14

23.

and transmitted to them the questions referred to in paragraph 21.

representatives of the Parties to ascertain their views regarding the hearing

22.

views concerning the written pleadings and the conduct of the case. On

as judge ad hoc was raised by Myanmar, and no objection appeared to the

1.
Without prejudice to the question whether the Tribunal has
jurisdiction to delimit the continental shelf beyond 200 nautical
miles, would the Parties expand on their views with respect to the
delimitation of the continental shelf beyond 200 nautical miles?

deliberations on 5, 6 and 7 September 2011 to enable judges to exchange

the case, to replace Mr Lowe. Since no objection to the choice of Mr Mensah

article 9 of the Rules.

21.

In accordance with article 68 of the Rules, the Tribunal held initial

article 9 of the Rules.

hoc chosen by Myanmar, made the solemn declaration required under

Judge ad hoc chosen by Bangladesh, and Mr Bernard H. Oxman, Judge ad

20.

14

Registrar of Bangladesh’s choice of Mr Thomas Mensah as judge ad hoc in

paragraph 4, of the Rules, the Deputy Agent of Bangladesh informed the

15.

that he was not in a position to act as a judge ad hoc in the case.

14.

13
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In the course of the oral proceedings, the Parties displayed a number

Mr Mathias Forteau,
Mr Coalter Lathrop,
Mr Daniel Müller,
Mr Alain Pellet,
Mr Benjamin Samson,
Mr Eran Sthoeger,
Sir Michael Wood,
as Counsel and Advocates.

H.E. Mr Tun Shin,
as Agent;

H.E. Mr Mohamed Mijraul Quayes,
Mr Payam Akhavan,
Mr Alan Boyle,
Mr James Crawford,
Mr Lawrence H. Martin,
Mr Lindsay Parson,
Mr Paul S. Reichler,
Mr Philippe Sands,
as Counsel and Advocates.

H.E. Ms Dipu Moni,
Mr Md. Khurshed Alam,
as Agent and Deputy Agent;

Pursuant to article 67, paragraph 2, of the Rules, copies of the

28.

In accordance with article 86 of the Rules, verbatim records of each

Tribunal used during the hearing. Copies of the transcripts of such records

hearing were prepared by the Registrar in the official languages of the

29.

public on the opening of the oral proceedings.

pleadings and the documents annexed thereto were made accessible to the

The hearing was broadcast over the internet as a webcast.

27.

filed with the Registry by the Parties.

animations on video monitors. Electronic copies of these documents were

of slides, including maps, charts and excerpts from documents, and

26.

For Myanmar:

For Bangladesh:

15

President Jesus, whose term of office as President expired on

In their written pleadings, the Parties presented the following

31.

20° 42’ 15.8” N
20° 40’ 00.5” N
20° 38’ 53.5” N
20° 37’ 23.5” N
20° 35’ 53.5” N
20° 33’ 40.5” N
20° 22’ 56.6” N

Latitude

92° 22’ 07.2” E
92° 21’ 5.2” E
92° 22’ 39.2” E
92° 23’ 57.2” E
92° 25’ 04.2” E
92° 25’ 49.2” E
92° 24’ 24.2” E

Longitude

2.
From Point 7, the maritime boundary between Bangladesh
and Myanmar follows a line with a geodesic azimuth of 215° to the
point located at 17° 25’ 50.7” N - 90° 15’ 49.0” E; and

1.
2.
3.
4.
5.
6.
7.

No.

1.
The maritime boundary between Bangladesh and
Myanmar in the territorial sea shall be that line first agreed
between them in 1974 and reaffirmed in 2008. The coordinates for
each of the seven points comprising the delimitation are:

and declare that:

In its Memorial and its Reply, Bangladesh requested the Tribunal to adjudge

submissions:

Submissions of the Parties

II.

proceedings.

30 September 2011, was prevented by illness from participating in the

its completion. Judge Caminos, whose term of office also expired on

meeting mentioned in article 68 of the Rules, continued to sit in the case until

term of office expired on 30 September 2011, having participated in the

accordance with article 17 of the Rules, Judges Yankov and Treves, whose

case until completion, pursuant to article 16, paragraph 2, of the Rules. In

30 September 2011, continued to preside over the Tribunal in the present

30.

transcripts were made available to the public in electronic form.

were circulated to the judges sitting in the case and to the Parties. The

16
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92° 22’ 07.2” E
92° 20’ 12.9” E
92° 21’ 07.1” E
92° 22’ 40.6” E
92° 23’ 58.0” E
92° 24’ 54.5” E
92° 25’ 44.8” E
92° 25’ 23.9” E
92° 19’ 31.6” E
92° 09’ 53.6” E
92° 00’07.6” E
91° 32’38.1” E

In accordance with article 75, paragraph 2, of the Rules, the following

The Republic of the Union of Myanmar reserves its right to
supplement or to amend these submissions in the course of the
present proceedings.

2.
From Point G, the boundary line continues along the
equidistance line in a south-west direction following a geodetic
azimuth of 231° 37’ 50.9” until it reaches the area where the rights
of a third State may be affected.

[O]n the basis of the facts and arguments set out in our Reply and
during these oral proceedings, Bangladesh requests the Tribunal
to adjudge and declare that:

On behalf of Bangladesh, at the hearing on 22 September 2011:

final submissions were presented by the Parties during the oral proceedings:

32.

20° 42’ 15.8” N
20° 41’ 03.4” N
20° 39’ 53.6” N
20° 38’ 09.5” N
20° 36’ 43.0” N
20° 35’ 28.4” N
20° 33’ 07.7” N
20° 30’ 42.8” N
20° 28’ 20.0” N
20° 26’ 42.4” N
20° 13’ 06.3” N
19° 45’ 36.7” N

A
B
B1
B2
B3
B4
B5
C
D
E
F
G

Longitude

(The co-ordinates are referred to WGS 84 datum)

Latitude

Point

1.
The single maritime boundary between Myanmar and
Bangladesh runs from Point A to Point G as follows:

adjudge and declare that:

In its Counter-Memorial and its Rejoinder, Myanmar requested the Tribunal to

(All points referenced are referred to WGS 84.)

3.
From that point, the maritime boundary between
Bangladesh and Myanmar follows the contours of the 200 M limit
drawn from Myanmar’s normal baselines to the point located at
15° 42’ 54.1” N - 90° 13’ 50.1” E.

17

The maritime area to be delimited in the present case lies in the

Regional geography (see overview sketch-map on page 20)

Factual Background

Myanmar.

square kilometres, and is bordered by Sri Lanka, India, Bangladesh and

northeastern Indian Ocean, covering an area of approximately 2.2 million

northeastern part of the Bay of Bengal. This Bay is situated in the

33.

III.

2.
From point G, the boundary line continues along the
equidistance line in a south-west direction following a geodetic
azimuth of 231° 37' 50.9” until it reaches the area where the rights
of a third State may be affected.

1.
The single maritime boundary between Myanmar and
Bangladesh runs from point A to point G, as set out in the
Rejoinder. […]

Having regard to the facts and law set out in the CounterMemorial and the Rejoinder, and at the oral hearing, the Republic
of the Union of Myanmar requests the Tribunal to adjudge and
declare that:

On behalf of Myanmar, at the hearing on 24 September 2011:

(3)
From that point, the maritime boundary between
Bangladesh and Myanmar follows the contours of the 200-M limit
drawn from Myanmar’s normal baselines to the point located at
the coordinates set forth in paragraph 3 of the Submissions as set
out in the Reply.

(2)
From Point 7, the maritime boundary between Bangladesh
and Myanmar follows a line with a geodesic azimuth of 215° to the
point located at the coordinates set forth in paragraph 2 of the
Submissions as set out in the Reply; and

(1)
The maritime boundary between Bangladesh and
Myanmar in the territorial sea shall be that line first agreed
between them in 1974 and reaffirmed in 2008. The coordinates for
each of the seven points comprising the delimitation are those set
forth in our written Submissions in the Memorial and Reply;

18
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Bangladesh is situated to the north and northeast of the Bay of Bengal.

Myanmar is situated to the east of the Bay of Bengal. Its land territory

approximately 678,000 square kilometres.

borders Bangladesh, India, China, Laos and Thailand and covers an area of

35.

approximately 147,000 square kilometres.

Its land territory borders India and Myanmar and covers an area of

34.

19
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Prior to the institution of these proceedings, negotiations on the

During the second round of talks, held in Dhaka between 20 and

On the resumption of the talks in 2008, at the first round held in Dhaka

In the summary of discussions signed by the heads of the delegations

Bangladesh asserts that its “claim is based on the provisions of

Bangladesh states that the Tribunal’s jurisdiction to delimit the maritime

Myanmar notes that the two Parties in their declarations under

delimitation of the continental shelf, including the shelf beyond 200 [nm], could

continental shelf beyond 200 [nm]”. In this regard Myanmar contends that,

present case, the Tribunal does not have jurisdiction with regard to the

fall within the jurisdiction of the Tribunal”. However, it submits that “in the

45.

Myanmar does not dispute that, “as a matter of principle, the

and the continental shelf of Myanmar and Bangladesh in the Bay of Bengal.

concerns the delimitation of the territorial sea, the exclusive economic zone

boundary in the Bay of Bengal. It states that the dispute before this Tribunal

Tribunal to settle the dispute relating to the delimitation of their maritime

article 287, paragraph 1, of the Convention accepted the jurisdiction of the

44.

dispute between Bangladesh and Myanmar is plainly established.

Convention and concludes that the Tribunal’s jurisdiction in regard to the

(hereinafter “the continental shelf beyond 200 nm”) is recognized under the

from the baselines from which the breadth of the territorial sea is measured

areas in dispute, including the part of the continental shelf beyond 200 nm

boundary between Bangladesh and Myanmar in respect of all the maritime

43.

(hereinafter “nm”).

shelf, including the outer continental shelf beyond 200” nautical miles

delimitation of the territorial sea, exclusive economic zone and continental

Articles 15, 74, 76 and 83” and that “[t]hese provisions relate to the

UNCLOS as applied to the relevant facts, including but not limited to UNCLOS

42.

within ITLOS jurisdiction as agreed by the parties”.

exclusively concerned with the provisions of UNCLOS and thus falls entirely

made under article 287. It states that “the subject-matter of the dispute is

territorial sea, the exclusive economic zone and the continental shelf.

The dispute concerns the delimitation of the maritime boundary

40.

Bangladesh observes that the Parties have expressly recognized the

41.

jurisdiction of the Tribunal over the dispute, as reflected in their declarations

Jurisdiction

V.

22

between Bangladesh and Myanmar in the Bay of Bengal with respect to the

Subject-matter of the dispute

IV.

to the Convention.

that Bangladesh had already initiated arbitration proceedings under Annex VII

at the fifth round, held in Chittagong on 8 and 9 January 2010, it was noted

39.

Agreed Minutes”; see paragraph 58).

Maritime Boundaries between the two countries” (hereinafter “the 2008

Delegation and the Myanmar Delegation regarding the delimitation of the

signed the “Agreed Minutes of the meeting held between the Bangladesh

from 31 March to 1 April 2008, the heads of delegations on 1 April 2008,

38.

paragraph 57).

between the Two Countries” (hereinafter “the 1974 Agreed Minutes”; see

Burmese Delegation regarding the Delimitation of the Maritime Boundary

signed the “Agreed Minutes between the Bangladesh Delegation and the

25 November 1974, the heads of the two delegations, on 23 November 1974,

37.

and 1986 and six rounds between 2008 and 2010.

Myanmar from 1974 to 2010. Eight rounds of talks took place between 1974

delimitation of the maritime boundary were held between Bangladesh and

36.

Brief history of the negotiations between the Parties
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The Tribunal notes that Bangladesh and Myanmar are States Parties to

The Tribunal further observes that the Parties agree that the Tribunal

measured (hereinafter “the continental shelf within 200 nm”).

200 nm from the baselines from which the breadth of the territorial sea is

territorial sea, the exclusive economic zone and the continental shelf within

has jurisdiction to adjudicate the dispute relating to the delimitation of the

49.

83 thereof.

The provisions of articles 15, 74, 76 and 83 of the Convention will be

continental shelf.

the delimitation of the territorial sea, the exclusive economic zone and the

examined by the Tribunal in the relevant sections of this Judgment relating to

55.

particular importance.

the Tribunal, the present dispute entails the interpretation and application of

the relevant provisions of the Convention, in particular articles 15, 74, 76 and

delimitation of the continental shelf, article 76 of the Convention is also of

applications submitted to it in accordance with the Convention. In the view of

the delimitation of the territorial sea, the exclusive economic zone and the
continental shelf, respectively. As the present case relates, inter alia, to the

Pursuant to article 288, paragraph 1, of the Convention and article 21

Articles 15, 74 and 83 of the Convention establish the law applicable to

of the Statute, the jurisdiction of the Tribunal comprises all disputes and all

48.

54.

rules of international law not incompatible with it.

force at the time proceedings before the Tribunal were instituted on

14 December 2009.

53.

maritime boundary in the Bay of Bengal and that these declarations were in

The Parties agree that the applicable law is the Convention and other

rules of international law not incompatible with this Convention”.

paragraphs 3 and 4, accepted the jurisdiction of the Tribunal for the

settlement of the dispute between them relating to the delimitation of their

having jurisdiction under this section shall apply this Convention and other

declarations under article 287, paragraph 1, of the Convention, quoted in

Article 293, paragraph 1, of the Convention states: “A court or tribunal

52.

47.

The Tribunal observes that Myanmar and Bangladesh, by their

and applications in accordance with article 293” of the Convention.

for Myanmar on 20 June 1996.

Article 23 of the Statute states: “The Tribunal shall decide all disputes

Applicable law

51.

VI.

continental shelf beyond 200 nm in paragraphs 341-394.

ratified the Convention on 21 May 1996 and the Convention entered into force

Convention entered into force for Bangladesh on 26 August 2001. Myanmar

the Convention. Bangladesh ratified the Convention on 27 July 2001 and the

46.

***

economic zone and the continental shelf within 200 nm. The Tribunal will deal

to exercise that jurisdiction in the present case.
with the issue of its jurisdiction with respect to the delimitation of the

maritime boundary between the Parties in the territorial sea, the exclusive

continental shelf beyond 200 nm, it would not be appropriate for the Tribunal

Accordingly, the Tribunal concludes that it has jurisdiction to delimit the

50.

24

even if the Tribunal were to decide that it has jurisdiction to delimit the
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In dealing with the delimitation of the territorial sea, the Tribunal will

56.

As noted in paragraph 36, the Parties held discussions from 1974 to

The general alignment of the boundary mentioned above is
illustrated on Special Chart No. 114 annexed to these minutes.

I.
The boundary will be formed by a line extending seaward
from Boundary Point No. 1 in the Naaf River to the point of
intersection of arcs of 12 [nm] from the southernmost tip of
St. Martin’s Island and the nearest point on the coast of the
Burmese mainland, connecting the intermediate points, which are
the mid-points between the nearest points on the coast of
St. Martin’s Island and the coast of the Burmese mainland.

2.
With respect to the delimitation of the first sector of the
maritime boundary between Bangladesh and Burma, i.e., the
territorial waters boundary, the two delegations agreed as follows:

1.
The delegations of Bangladesh and Burma held
discussions on the question of delimiting the maritime boundary
between the two countries in Rangoon (4 to 6 September 1974)
and in Dacca (20 to 25 November 1974). The discussions took
place in an atmosphere of great cordiality, friendship and mutual
understanding.

Agreed Minutes between the Bangladesh Delegation and the
Burmese Delegation regarding the Delimitation of the Maritime
Boundary between the Two Countries

follows:

Ambassador K.M. Kaiser, signed the 1974 Agreed Minutes which read as

Commodore Chit Hlaing, and the head of the Bangladesh delegation,

delegation of Burma (now the Republic of the Union of Myanmar),

territorial sea. During the second round of these discussions, the head of the

2010 on the delimitation of maritime areas between them, including the

57.

The 1974 and 2008 Agreed Minutes

Parties may be said to have created a situation of estoppel.

tacit agreement. The Tribunal will also examine whether the conduct of the

territorial sea, either by signing the Agreed Minutes of 1974 and 2008 or by

first address the issue of whether the Parties have in fact delimited their

Territorial sea

VII.

25

During the first round of the resumed discussions, the head of the

(Signed)
(Ambassador K.M. Kaiser)
Leader of the Bangladesh
Delegation
Dated, November 23,
1974.

1.
The Delegations of Bangladesh and Myanmar held
discussions on the delimitation of the maritime boundary between

Agreed Minutes of the meeting held between the Bangladesh
Delegation and the Myanmar Delegation regarding the delimitation
of the Maritime Boundaries between the two countries

signed the 2008 Agreed Minutes, which read as follows:

Bangladesh delegation, Mr M.A.K. Mahmood, Additional Foreign Secretary,

Myanmar delegation, Commodore Maung Oo Lwin, and the head of the

58.

(Signed)
(Commodore Chit Hlaing)
Leader of the Burmese
Delegation
Dated, November 23,
1974.

6.
With respect to the delimitation of the second sector of the
Bangladesh-Burma maritime boundary, i.e., the Economic Zone
and Continental Shelf boundary, the two delegations discussed
and considered various principles and rules applicable in that
regard. They agreed to continue discussions in the matter with a
view to arriving at a mutually acceptable boundary.

5.
Copies of a draft Treaty on the delimitation of the territorial
waters boundary were given to the Burmese delegation by the
Bangladesh delegation on 20 November 1974 for eliciting views
from the Burmese Government.

4.
The Bangladesh delegation expressed the approval of
their Government regarding the territorial waters boundary
referred to in para 2. The Bangladesh delegation had taken note
of the position of the Burmese Government regarding the
guarantee of free and unimpeded navigation by Burmese vessels
mentioned in para 3 above.

3.
The Burmese delegation in the course of the discussions in
Dacca stated that their Government’s agreement to delimit the
territorial waters boundary in the manner set forth in para 2 above
is subject to a guarantee that Burmese ships would have the right
of free and unimpeded navigation through Bangladesh waters
around St. Martin’s Island to and from the Burmese sector of the
Naaf River.

II.
The final coordinates of the turning points for delimiting the
boundary of the territorial waters as agreed above will be fixed on
the basis of the data collected by a joint survey.

26
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20° -42’ -12.3” N
20° -39’ -57” N
20° -38’ -50” N
20° -37’ -20” N
20° -35’ -50” N
20° -33’ -37” N
20° -22’ -53” N

1.
2.
3.
4.
5.
6.
7.

092° -22’ -18” E
092° -21’ -16” E
092° -22’ -50” E
092° -24’ -08” E
092° -25’ -15” E
092° -26’ -00” E
092° -24’ -35” E

Longitude

5.
Myanmar side proposed that the starting point for the EEZ
and Continental Shelf could be the mid point on the line
connecting the St. Martin’s Island and Oyster Island. Myanmar
side referred to Article 7(4), 15, 74, 83 and cited relevant cases
and the fact that proportionality of the two coastlines should be
considered. Myanmar also stated that Myanmar has given full
effect to St. Martin’s Island which was opposite to Myanmar

4.
As a starting point for the delimitation of the EEZ and
Continental Shelf, Bangladesh side proposed the intersecting
point of the two 12 [nm] arcs (Territorial Sea limits from respective
coastlines) drawn from the southernmost point of St. Martin’s
Island and Myanmar mainland as agreed in 1974, or any point on
the line connecting the St. Martin’s Island and Oyster Island after
giving due effect i.e. 3:1 ratio in favour of St. Martin’s Island to
Oyster Island. Bangladesh side referred to the Article 121 of the
UNCLOS, 1982 and other jurisprudence regarding status of
islands and rocks and Oyster Island is not entitled to EEZ and
Continental Shelf. Bangladesh side also reiterated about the full
effects of St. Martin’s Island as per regime of Islands as stipulated
in Article 121 of the UNCLOS, 1982.

Other terms of the agreed minutes of the 1974 will remain the
same.

Latitude

Serial No.

3.
Instead of chart 114, as referred to in the ad-hoc
understanding both sides agreed to plot the following coordinates
as agreed in 1974 of the ad-hoc understanding on a more recent
and internationally recognized chart, namely, Admiralty Chart
No. 817, conducting joint inspection instead of previously agreed
joint survey:

2.
Both sides discussed the ad-hoc understanding on
chart 114 of 1974 and both sides agreed ad-referendum that the
word “unimpeded” in paragraph 3 of the November 23, 1974
Agreed Minutes, be replaced with “Innocent Passage through the
territorial sea shall take place in conformity with the UNCLOS,
1982 and shall be based on reciprocity in each other’s waters”.

the two countries in Dhaka from 31 March to 1st April, 2008. The
discussions took place in an atmosphere of cordiality, friendship
and understanding.
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In its final submissions Bangladesh requests the Tribunal to adjudge

According to Bangladesh, the Parties reached agreement in November

Bangladesh recalls that, during the negotiations in 1974, it presented a

document, not because it disagreed with the line, but because it preferred to

draft treaty to Myanmar. Bangladesh states that Myanmar did not sign this

62.

the 1974 Agreed Minutes.

subsequently, “the Parties’ agreement was reduced to writing” in the form of

was signed by the heads of both delegations. It also observes that,

expression by jointly plotting the agreed line on Special Chart No. 114, which

delegations confirmed the terms of their agreement and gave it clear

1974, at their second round of negotiations. It maintains that the two

61.

1974 and reaffirmed in 2008.

Myanmar in the territorial sea shall be the line first agreed between them in

and declare, inter alia, that the maritime boundary between Bangladesh and

60.

(Signed)
M.A.K. Mahmood
Additional Foreign Secretary
Leader of the Bangladesh
Delegation

The Tribunal will now consider the position of the Parties on the Agreed

Minutes.

59.

Dated: April 1, 2008
Dhaka

(Signed)
Commodore Maung Oo Lwin
Leader of the Myanmar
Delegation

7.
They agreed to continue discussions in the matter with a
view to arriving at a mutually acceptable maritime boundary in
Myanmar at mutually convenient dates.

6.
The two sides also discussed and considered various
equitable principles and rules applicable in maritime delimitation
and State practices.

mainland and that Oyster Island should enjoy full effect, since it
has inhabitants and has a lighthouse, otherwise, Myanmar side
would need to review the full-effect that it had accorded to
St. Martin’s Island.
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According to Bangladesh, “[i]n the years that followed, the territorial

In the view of Bangladesh, the 1974 Agreed Minutes were “intended to

For its part, Myanmar denies the existence of an agreement between

Myanmar contends that the conditionality of the understanding

2007, p. 659, at p. 735, para. 253).

that its Government would not sign and ratify a treaty that did not resolve the

delimitation dispute in all the different contested areas altogether and that its

in the Caribbean Sea (Nicaragua v. Honduras) (Judgment, I.C.J. Reports

Myanmar emphasizes that its delegation made clear on several occasions

not lightly to be inferred. In support of this, Myanmar refers to the case
concerning Territorial and Maritime Dispute between Nicaragua and Honduras

According to Myanmar, the 1974 Agreed Minutes were nothing more

than a conditional agreement reached at the level of the negotiators.

66.

In Myanmar’s view, case law shows that a delimitation agreement is

the two countries.

Myanmar and those appertaining to Bangladesh. Myanmar maintains that no

69.

approved in conformity with the constitutional provisions in force in either of

delimitation of the entire line between the maritime areas appertaining to

such agreement had been reached.

68.

In addition, Myanmar observes that the 1974 Agreed Minutes were not

The second and crucial condition in the text is found in
paragraphs 4 and 5 of the minutes. According to paragraph 4,
“[t]he Bangladesh delegation expressed the approval of their
Government regarding the territorial waters boundary referred to
in para 2”. The paragraph, however, was silent with respect to
approval of the Government of Myanmar to any such boundary.
Paragraph 5 then stated that “Copies of a draft Treaty on the
delimitation of territorial waters boundary were given to the
Burmese delegation by the Bangladesh delegation on
20 November 1974 for eliciting views from the Burmese
Government”.

First, paragraph 2 made the understanding between the
delegations subject to “a guarantee that Burmese ships would
have the right of free and unimpeded navigation through
Bangladesh waters around St. Martin’s Island to and from the
Burmese sector of the Naaf River”. Paragraph 4 then merely
stated that “[t]he Bangladesh delegation had taken note of the
position of the Burmese Government regarding the guarantee of
free and unimpeded navigation by Burmese vessels mentioned in
para 3 above”. [...] The issue was left for future negotiation and
settlement. [...]

hoc understanding was subject to two conditions:

assertion that this instrument has binding force. According to Myanmar, the ad

contained in the 1974 Agreed Minutes is inconsistent with Bangladesh’s

67.

position on this point.

Points 1 to 7 would in due course be included in an overall agreement on the

the ongoing negotiations. In its view it was without doubt intended that

understanding reached at a certain stage of the technical-level talks as part of

“the so-called ‘1974 Agreement’” between the two delegations was merely an

clear from both “the form and the language” of the 1974 Agreed Minutes that

the Parties within the meaning of article 15 of the Convention, arguing that it is

65.

Agreed Minutes also embody an agreement of a binding nature.

territorial sea”. For similar reasons, Bangladesh considers that the 2008

that very term in referring to Myanmar’s ‘agreement’ to the delimitation of the

Bangladesh adds that “[i]ndeed, the Agreed Minutes of 1974 specifically use

an “agreement” within the meaning of article 15 of the Convention.

Minutes created rights and obligations on both States and therefore constitute

be and [are] valid, binding, and effective”. Bangladesh states that these

64.

Myanmar for the first time suggest that the agreement was no longer in force”.

September 2008, 34 years after the adoption of the 1974 agreement, did

any concerns or suggested a different approach”. It states that “[o]nly in

sea was treated as a settled issue by both Parties”, and “[n]either Party raised

63.

before there was agreement regarding the exclusive economic

treaty including the exclusive economic zone and the continental shelf.

zone/continental shelf. It adds that Bangladesh was fully aware of Myanmar’s

position was that no agreement would be concluded on the territorial sea

30

incorporate the Parties’ agreement into a comprehensive maritime delimitation

29
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Bangladesh maintains that an “agreement” in accordance with

According to Myanmar, “[a] legally binding treaty between two sovereign
States would hardly be expressed, in its title, to be between delegations”.
Myanmar makes similar remarks with regard to the 2008 Agreed Minutes.

between St. Martin’s Island and the coast of Myanmar, from points 1-7 as

shown on Special Chart 114”. Bangladesh maintains that the terms of the

1974 Agreed Minutes were confirmed by the delegations of the Parties when

paragraph 1 of these Minutes “are clearly the language of a record of a

namely “Agreed Minutes”.

agreement is reached” and records that the two delegations agreed that the
boundary would be formed by a line. Paragraph 4 states that the “Bangladesh
delegation” has “taken note” of the position of the Government of Myanmar
“regarding the guarantee of free and unimpeded navigation”. Paragraph 6

to two minor alterations. The first modification in the 2008 Agreed Minutes

consisted in plotting the “coordinates as agreed in 1974 of the ad hoc

understanding on a more recent and internationally recognized chart, namely

Admiralty Chart No. 817”. The second modification was to replace the phrase

"unimpeded access" in paragraph 3 of the 1974 Agreed Minutes with the

boundary’, implying that more sectors must be negotiated before a final

1974 Agreed Minutes only relates to “‘the first sector of the maritime

confirmed by the 2008 Agreed Minutes and remained the same, subject only

Bangladesh contends that the terms of the 1974 Agreed Minutes were

agreement”. In particular, Myanmar observes that the opening words in

that the existence of an agreement is also evidenced by the terminology used,

73.

Agreed Minutes “were never intended to constitute a legally binding

negotiated are also clear, namely, “to negotiate a maritime boundary”. It adds

meeting, not of a legally binding agreement”. It states that paragraph 2 of the

76.

object and purpose of the agreement and the context in which it was

Myanmar argues that the “ordinary language” indicates that the 1974

“between the Bangladesh Delegation and the Burmese Delegation”.

to Bangladesh, “[t]he text clearly identifies a boundary located midway

they jointly plotted the agreed line on that chart. Moreover, it observes that the

Two Countries”, emphasizing that the 1974 Agreed Minutes were concluded

and “[t]heir ordinary meaning is that a boundary has been agreed”. According

“Agreed Minutes between the Bangladesh Delegation and the Burmese

a treaty”. Myanmar notes that the full title of the 1974 Agreed Minutes is

common designation for a document that the participants intend to constitute

Delegation regarding the Delimitation of the Maritime Boundary between the

In support of its position that the 1974 Agreed Minutes reflect a binding

Myanmar responds that the expression “Agreed Minutes” is often

employed in international relations “for the record of a meeting” and “it is not a

75.

agreement, Bangladesh claims that their terms are “clear and unambiguous”

72.

Terms of the “Agreed Minutes” and circumstances of their adoption

maritime delimitation.

law, in other words a treaty, and whether by their terms they established a

the Law of Treaties]”.

the 1974 Agreed Minutes constitute an agreement binding under international

an agreement negotiated by officials with power to conclude agreements in
simplified form in accordance with article 7(1)(b) of the Vienna Convention [on

Myanmar emphasizes that “what is contemplated is an agreement that

Bangladesh adds that the 1974 Agreed Minutes are “very similar or

identical to the procès-verbal in the Black Sea case”, since they “both record

74.

other's waters”.

conformity with the UNCLOS 1982, and shall be based on reciprocity in each

phrase: "Innocent passage through the territorial sea shall take place in

32

is binding in international law”. It argues that the question therefore is whether

71.

formally negotiated and binding treaty”.

article 15 of the Convention must not necessarily be “in every sense a

70.

Use of the term “agreement” in article 15 of the Convention

31
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delegation, Commodore Hlaing, a naval officer, could not be considered as
representing Myanmar for the purpose of expressing its consent to be bound
by a treaty as he was not one of those holders of high-ranking office in the

1949 General Procès-Verbal were in agreement that it was a legally binding

international agreement.

Bangladesh to dispense with full powers.

Bangladesh in 1974 and “did not require full powers to conclude an

were no circumstances to suggest that it was the intention of Myanmar and

did not have full powers issued by the Government of Myanmar and there

Vienna Convention do not apply in the present case since Commodore Hlaing

the 1974 Agreed Minutes was the appropriate official to negotiate with

Regarding the question of the authority of Myanmar’s delegation,

Furthermore, the circumstances described in article 7, paragraph 1, of the

Bangladesh considers that the head of the Burmese delegation who signed

80.

binding treaty”. It states, in this regard, that the head of the Burmese

from those of the 1974 Agreed Minutes and points out that the parties to the

State referred to in article 7, paragraph 2, of the Vienna Convention.

November 1974 lacked authority “to commit their Government to a legally-

terms and context of the 1949 General Procès-Verbal are entirely different

Full powers

83.

differences between the two instruments, Myanmar contends that the actual

Myanmar argues that members of its delegation to the negotiations in

Treaties”.

constituted a treaty in the sense of the 1969 Vienna Convention on the Law of

(Judgment, I.C.J. Reports 2009, p. 61). Pointing to what it says are essential

concerning Maritime Delimitation in the Black Sea (Romania v. Ukraine)

comparable to the 1949 General Procès-Verbal that was at issue in the case

tracing a boundary and that it was thus governed by international law and

the Maroua Declaration constituted an international agreement in written form

Myanmar adds that the 1974 Agreed Minutes are by no means

para. 263), the International Court of Justice (hereinafter “the ICJ”) “held that

between the two negotiating sides”.

79.

Guinea intervening) (Judgment, I.C.J. Reports 2002, p. 303, at p. 429,

stage of the negotiations, which never ripened into a binding agreement

Bangladesh points out that, in the case concerning Land and Maritime

Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial

82.

even in simplified form, not whether their agreement is a formally
negotiated treaty or has been signed by representatives
empowered to negotiate or ratify the treaty.

[w]hat matters is whether the Parties have agreed on a boundary,

According to Bangladesh:

were no more than an ad hoc conditional understanding, reached at an initial

Myanmar argues that the circumstances in which the 1974 Agreed

81.

Minutes and 2008 Agreed Minutes were concluded “confirm that the Minutes

78.

governments”.

that “the two delegations intended to refer the matter back to their respective

of the 2008 Agreed Minutes that “both sides agreed ad referendum” indicates

Minutes as “an ad-hoc understanding”. Moreover, the wording in paragraph 2

also counters Bangladesh’s assertion as they refer to the 1974 Agreed

1974 Agreed Minutes “were confirmed and re-adopted in 2008”.

commitments”. It further observes that the text of the 2008 Agreed Minutes

with article 8 of the Vienna Convention on the Law of Treaties (hereinafter
“the Vienna Convention”). In this respect Bangladesh holds the view that the

Referring to the terms of the 2008 Agreed Minutes, Myanmar observes

that “once again the language is that of a record of discussion, not of treaty

77.

Burmese delegation lacked the authority to do so, the agreement remains

exclusive economic zone and the continental shelf remained ongoing.

valid “if it [was] afterwards confirmed by the State concerned” in accordance

agreement in simplified form”. Bangladesh argues that, even if the head of the

34

indicates that the discussions concerning the maritime boundary in the
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In the view of Myanmar, under article 8 of the Vienna Convention an

does not have any consequence for the actual validity of the agreement,
which remains no less binding upon the parties” (Jurisdiction and
Admissibility, Judgment, I.C.J. Reports 1994, p. 112, at p. 122, para. 29).

effect and states that “[i]t does not establish an agreement that is voidable”. It

states further that this is “clear from the very fact that article 8 is placed in

Part II of the Vienna Convention on the conclusion and entry into force of

Prompt Release, Judgment, ITLOS Reports 2007, p. 18, at p. 46, para. 86).
The Tribunal also recalls that in the case concerning Maritime Delimitation
and Territorial Questions between Qatar and Bahrain, the ICJ observed that
“international agreements may take a number of forms and be given a
diversity of names” and that agreed minutes may constitute a binding
agreement. (Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1994,
p. 112, at p. 120, para. 23).

as required by article 102, paragraph 1, of the United Nations Charter, is

another indication that the Parties “did not consider either the 1974 or the

2008 minutes to be a binding agreement”. It adds that neither Party publicized

nor submitted charts or lists of co-ordinates of the points plotted in the Agreed

Minutes with the Secretary-General of the United Nations, as required by

article 16, paragraph 2, of the Convention. Myanmar states that while such

submission, or the absence thereof, is not conclusive, it provides a further

Japanese Commission on Fisheries may well be the source of rights and
obligations between Parties” (“Hoshinmaru” (Japan v. Russian Federation),

Myanmar argues that the fact that the 1974 and the 2008 Agreed

that “[t]he Protocol or minutes of a joint commission such as the Russian-

possibility that agreed minutes may constitute an agreement when it stated

Minutes were not registered with the Secretary-General of the United Nations,

86.

Registration

The Tribunal recalls that in the “Hoshinmaru” case it recognized the

an instrument but its legal nature and content.

both countries were clearly sufficient to express their consent to be bound.

90.

In the view of the Tribunal, what is important is not the form or designation of

be bound by the Maroua Declaration. The signatures of the Heads of State of

That is not our case”.

of the Convention, the term “agreement” refers to a legally binding agreement.

a treaty were met, in particular, the consent of both Nigeria and Cameroon to

The Tribunal notes that, in light of the object and purpose of article 15

89.

international agreement because the recognised elements of what constitutes

Myanmar states: “the ICJ found that the Maroua Declaration constituted an

Convention.

(Cameroon v. Nigeria: Equatorial Guinea intervening). Referring to that case,

The Tribunal will now address the question whether the 1974 Agreed

Minutes constitute an agreement within the meaning of article 15 of the

According to Myanmar, the present case is not comparable to the case

concerning Land and Maritime Boundary between Cameroon and Nigeria

85.

operation of treaties.

88.

which the ICJ stated: “Non-registration or late registration, on the other hand,

act of the unauthorised person and submits that this act by itself has no legal

***

Maritime Delimitation and Territorial Questions between Qatar and Bahrain, in

confirmed by that State. Myanmar adds that what has to be confirmed is the

treaties, and not in Part V” on invalidity, termination and suspension of the

87.

Bangladesh, in response, cites the judgment in the case concerning

status of the minutes.

indication of the intention of Bangladesh and Myanmar with respect to the

36

purposes of concluding a treaty is without legal effect unless afterwards

act by a person who cannot be considered as representing a State for the

84.

35
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The Tribunal must decide whether, in the circumstances of the present

The Tribunal considers that the terms of the 1974 Agreed Minutes

The Tribunal notes that the circumstances in which the 1974 Agreed

In this context, the Tribunal further points out that in the report

The fact that the Parties did not submit the 1974 Agreed Minutes to the

For these reasons, the Tribunal concludes that there are no grounds to

In light of the foregoing, the Tribunal does not find it necessary to

paragraph 2, of the Convention.

Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea

importance and agreement is not easily to be presumed” (Territorial and

Secretary-General of the United Nations as provided in article 16,

or of the failure to deposit charts or lists of geographical coordinates with the

Minutes as required by article 102, paragraph 1, of the United Nations Charter

address the relevance, if any, of the lack of registration of the 1974 Agreed

99.

Agreed Minutes.

independent commitment but simply reaffirm what was recorded in the 1974

regarding the 2008 Agreed Minutes since these Minutes do not constitute an

the 1974 Agreed Minutes. The Tribunal reaches the same conclusion

consider that the Parties entered into a legally binding agreement by signing

98.

intended to be legally binding.

agreements is an additional indication that the Agreed Minutes were not

procedure required by their respective constitutions for binding international

97.

signed by the two Heads of State concerned.

notes that this situation differs from that of the Maroua Declaration which was

pursuant to article 7, paragraph 1, of the Vienna Convention. The Tribunal

considered as having the necessary authority to engage their country

evidence was provided to the Tribunal that the Burmese representatives were

engage his country without having to produce full powers. Moreover, no

accordance with article 7, paragraph 2, of the Vienna Convention, could

signed, the head of the Burmese delegation was not an official who, in

establishment of a permanent maritime boundary is a matter of grave

In the view of the Tribunal, the delimitation of maritime areas is a

On the question of the authority to conclude a legally binding

agreement, the Tribunal observes that, when the 1974 Agreed Minutes were

96.

para. 253).

(Nicaragua v. Honduras), Judgment, I.C.J. Reports 2007, p. 659, at p. 735,

38

sensitive issue. The Tribunal concurs with the statement of the ICJ that “[t]he

95.

7. Copies of a Draft Treaty on the delimitation of territorial waters
boundary were given to the Burmese delegation by the
Bangladesh delegation on November 20, 1974 for eliciting views
from the Burmese Government. The initial reaction of the
Burmese side was that they were not inclined to conclude a
separate treaty/agreement on the delimitation of territorial waters;
they would like to conclude a single comprehensive treaty where
the boundaries of territorial waters and continental shelf were
incorporated.

25 November 1974 in Dhaka, it is stated that:

prepared by Bangladesh on the second round of negotiations held on

94.

zone and the continental shelf.

comprehensive agreement covering the territorial sea, the exclusive economic

separate agreement on the delimitation of territorial sea and that it wanted a

of the discussions Myanmar made it clear that it did not intend to enter into a

obligations or embodied commitments of a binding nature. From the beginning

Minutes were adopted do not suggest that they were intended to create legal

93.

comprehensive maritime boundary treaty.

therein that the delimitation of the territorial sea boundary was to be part of a

these Minutes, in particular, in light of the condition expressly contained

meaning of article 15 of the Convention. This is supported by the language of

reached during the course of negotiations, and not an agreement within the

confirm that these Minutes are a record of a conditional understanding

92.

case, the 1974 Agreed Minutes constitute such an agreement.

91.

37
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The Tribunal will now consider whether the conduct of the Parties

Regarding the statement made by Myanmar’s Minister of Foreign

delimitation of the territorial sea. Myanmar further contends that it never
acquiesced in any delimitation in the territorial sea. In its view, “Bangladesh
puts forward no evidence to demonstrate its assertion that the parties have
administered their waters in accordance with the agreed minutes, or that
Myanmar’s vessels have enjoyed the right of free and unimpeded navigation

have confined their fishing activities to the Bangladesh side of the boundary

and carried the national flag of Bangladesh onboard, adding that some of

them have also testified to the fact that they have had their vessels

intercepted by the Myanmar Navy when their boats accidentally strayed

across the agreed line.

line.

activities carried out by its Navy and Coast Guard to the west of the agreed

recounting the activities of its naval vessels and aerial patrols and other

Moreover, Bangladesh points out that it has submitted affidavits

established a tacit or de facto agreement between them with respect to the

St. Martin’s and Myanmar’s mainland coast. It states that, as a result, they

103.

signing of the 1974 Agreed Minutes by the heads of their delegations, has not

territorial sea, and that this is located approximately midway between

In this connection, Myanmar notes that, during the negotiations

delegation, reminded his counterpart that the passage of Myanmar vessels in

between the Parties, Commodore Hlaing, who was the head of the Burmese

108.

of the understandings reached in 1974”.

minutes”. If any such practice existed, Myanmar argues, “it existed regardless

in the waters around St. Martin’s Island, in accordance with the agreed

107.

fact that they believe there is an agreed boundary between the Parties in the

Myanmar contends that the conduct of the Parties, including the

Minutes in that context”.

conducting their fishing activities in the areas between St. Martin’s Island and

the Myanmar coast. It has submitted affidavits from fishermen attesting to the

its own note verbale even made express reference to the 1974 Agreed

of Bangladesh’s sovereignty over the territorial sea up to the median line, and

Bangladesh states that its coastal fishermen have relied on that line in

In order to illustrate both Parties’ commitment to the 1974 line,

seek Bangladesh’s consent if it regarded the whole area as falling within

through its waters in the vicinity of St. Martin’s Island to reach the Naaf River.

102.

work on both sides of the boundary, Bangladesh states: “Why would Myanmar

agreement, Bangladesh permitted Myanmar’s vessels to “navigate freely”

Myanmar’s territorial sea? Its conduct in 2008 amounts to an acknowledgment

by which Myanmar notified Bangladesh of its intention to carry out survey

and control over its agreed territorial sea” and that, in reliance on the existing

With reference to the note verbale of Myanmar dated 16 January 2008,

106.

argues that each Party “exercised peaceful and unchallenged administration

boundary line in the territorial sea. In support of its position, Bangladesh

referred to the Minutes signed in Dhaka with approval”.

demonstrates the existence of a tacit or de facto agreement as to the

in November 1985, Bangladesh observes that in the Minister’s statement, “far

Affairs and head of its delegation during the negotiations between the Parties

105.

No. 817(INT 7430) (hereinafter “Admiralty Chart 817”).

from repudiating a supposedly unauthorized deal negotiated in 1974, he

Bangladesh contends that the fact that the Parties have conducted

In the same vein, Bangladesh refers to the Parties’ actions in replotting

the 1974 line onto a more up-to-date chart, namely, British Admiralty Chart

104.

40

themselves in accordance with the agreed delimitation for over three decades

101.

territorial sea.

evidences a tacit or de facto agreement relating to the boundary in the

100.

Tacit or de facto agreement

39

212

consistent with Myanmar’s position on these matters.

asking for unimpeded navigation the Burmese side was only asking for

Myanmar further points out that its Minister of Foreign Affairs, in his

With regard to its note verbale of 16 January 2008, referred to by

verbale was “explicitly a request for cooperation, not for consent” and that it

principle in accordance with UNCLOS, 1982”. Myanmar argues that the note

sea “in principle” and also that St. Martin’s Island enjoys such territorial sea “in

Convention, Bangladesh and Myanmar are both entitled to a 12 nm territorial

note. It points out that the note verbale stated that, as States Parties to the

Bangladesh, Myanmar contends that Bangladesh ignores the terms of that

111.

together in a single instrument.

economic zone and the continental shelf on the other hand, should be settled

that the delimitation of the territorial sea on the one hand and the exclusive

position that what was clearly implied in the text of the Agreed Minutes was

statement made in Rangoon on 19 November 1985, reiterated Myanmar’s

110.

I.C.J. Reports 2007, p. 659, at p. 731, para. 243).

and Honduras in the Caribbean Sea (Nicaragua v. Honduras) (Judgment,

to the case concerning Territorial and Maritime Dispute between Nicaragua

2005, p. 168, at pp. 218-219, para. 129), and makes reference, in particular,

(Democratic Republic of the Congo v. Uganda) (Judgment, I.C.J. Reports

and the case concerning Armed Activities on the Territory of the Congo

America) (Merits, Judgment, I.C.J. Reports 1986, p. 14, at p. 42, para. 68)

Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of

The Tribunal considers that the affidavits from fishermen submitted by

With regard to the affidavits from the naval officers, the Tribunal

The Tribunal concludes that the affidavits submitted by Bangladesh do

In the context of its examination of the conduct of the Parties, the

between the Parties and the note verbale of 16 January of 2008 addressed by

Myanmar of 19 November 1985 during the sixth round of negotiations

Tribunal has reviewed the statement of the Minister of Foreign Affairs of

116.

agreement between the Parties on the delimitation of their territorial seas.

not provide convincing evidence to support the claim that there is an

115.

of the proceedings.

observes that they are from officials who may have an interest in the outcome

114.

private individuals regarding certain events.

boundary in the territorial sea. The affidavits merely represent the opinions of

Bangladesh do not constitute evidence as to the existence of an agreed

113.

in the Caribbean Sea (Nicaragua v. Honduras), where it is stated that:
witness statements produced in the form of affidavits should be
treated with caution. In assessing such affidavits the Court must
take into account a number of factors. These would include
whether they were made by State officials or by private persons
not interested in the outcome of the proceedings and whether a
particular affidavit attests to the existence of facts or represents
only an opinion as regards certain events (Judgment, I.C.J.
Reports 2007, p. 659, at p. 731, para. 244).

concerning Territorial and Maritime Dispute between Nicaragua and Honduras

on the location of the maritime boundary. In this regard, Myanmar relies on

case law, namely the decisions in the case concerning Military and

Bangladesh. In this context, the Tribunal recalls the decision in the case

of Bangladesh, have a clear interest in supporting the position of Bangladesh

The Tribunal will first address the issue of affidavits submitted by

112.

evidence in the present case. It further states that the naval officers, officials

Myanmar states that the affidavits of naval officers and fishermen

produced by Bangladesh cannot be considered as containing relevant

109.

***

view that, contrary to Bangladesh’s assertion, the note verbale is entirely

years by Burmese naval vessels to use the channel […]. He added that in

existing rights which it had been exercising since 1948”.

refrained from relying upon the agreed boundary. Myanmar therefore is of the

42

the waters surrounding St. Martin’s Island “was a routine followed for many

41
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In this regard, the Tribunal shares the view of the ICJ that “[e]vidence

The Tribunal concludes that the evidence presented by Bangladesh

The Tribunal will now turn to the question as to whether the doctrine of

Bangladesh asserts that fundamental considerations of justice require

Thailand is now precluded by her conduct from asserting that she
did not accept the [French map]. She has, for fifty years, enjoyed
such benefits as the Treaty of 1904 conferred on her, if only the
benefit of a stable frontier. France, and through her Cambodia,
relied on Thailand’s acceptance of the map. … It is not now open
to Thailand, while continuing to claim and enjoy the benefits of the

Temple of Preah Vihear (Cambodia v. Thailand), in which it is stated that:

other than valid and binding. In this regard, it recalls the Case concerning the

that Myanmar is estopped from claiming that the 1974 agreement is anything

120.

estoppel is applicable in the present case.

119.

Estoppel

concerning the territorial sea.

falls short of proving the existence of a tacit or de facto boundary agreement

118.

v. Honduras), Judgment, I.C.J. Reports 2007, p. 659, at p. 735, para. 253).

Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua

of a tacit legal agreement must be compelling” (Territorial and Maritime

117.

has requested the cooperation of Bangladesh.

delimit a maritime boundary” and “it is in this neighborly spirit” that Myanmar

case Myanmar stressed in the note verbale that the two countries “have yet to

delimitation should be settled together in a single instrument. In the second

the line proposed by Bangladesh was that all issues relating to the

Affairs of Myanmar stated that a condition set forth by his country in accepting

described in the 1974 Agreed Minutes. In the first case the Minister of Foreign

verbale do not indicate a tacit or de facto agreement by Myanmar on the line

Bangladesh. The Tribunal is of the view that the statement and the note

the Ministry of Foreign Affairs of Myanmar to the Ministry of Foreign Affairs of

43

Bangladesh argues that “[t]he ICJ’s reasoning and conclusion apply

Myanmar asserts that Bangladesh has not established that it relied on

Myanmar therefore concludes that its actions “fall far short from the

The Tribunal observes that, in international law, a situation of estoppel

***

I.C.J. Reports 1984, p. 246, at p. 309, para. 145).

Delimitation of the Maritime Boundary in the Gulf of Maine Area (Judgment,

I.C.J. Reports 1969, p. 3, at p. 26, para. 30) and in the case concerning

respect the observations in the North Sea Continental Shelf cases (Judgment,

did not agree to, or recognize, a certain situation. The Tribunal notes in this

of estoppel is that a State is precluded, by its conduct, from asserting that it

has acted or abstained from an action to its detriment. The effect of the notion

particular situation and another State, relying on such conduct in good faith,

exists when a State, by its conduct, has created the appearance of a

124.

estoppel”.

clear, consistent and definite conduct required to establish the existence of an

123.

Myanmar were relied upon by Bangladesh to its detriment”.

were to its detriment. It is unclear how any conduct or statements on behalf of

respect to fisheries. Third, it had not shown how any of these alleged facts

produced no evidence to show that it adhered to the 1974 minutes with

unimpeded passage of Myanmar’s vessels – with any evidence. Second, it

Bangladesh has not supported its contention – that it allowed for the

any conduct of Myanmar to its detriment. According to Myanmar, “[f]irst,

122.

territorial waters”.

maritime boundary but also the right of free passage through Bangladesh’s

benefits of the 1974 Agreement, including not only the benefit of a stable

equally in the present case. For over thirty years, Myanmar enjoyed the

121.

settlement, to deny that she was ever a consenting party to it
(Merits, Judgment, I.C.J. Reports 1962, p. 6, at p. 32).

44

214

In the view of the Tribunal, the evidence submitted by Bangladesh to

maritime boundary.

132.

Tribunal will now delimit the territorial sea between Bangladesh and Myanmar.

127.

The Tribunal observes that Myanmar and Bangladesh agree that the

It follows from article 15 of the Convention that before the equidistance

principle is applied, consideration should be given to the possible existence of

129.

provided by article 15 of the Convention.

law applicable to the delimitation of the territorial sea in the present case is

128.

Where the coasts of two States are opposite or adjacent to each
other, neither of the two States is entitled, failing agreement
between them to the contrary, to extend its territorial sea beyond
the median line every point of which is equidistant from the
nearest points on the baselines from which the breadth of the
territorial seas of each of the two States is measured. The above
provision does not apply, however, where it is necessary by
reason of historic title or other special circumstances to delimit the
territorial seas of the two States in a way which is at variance
therewith.

follows:

Myanmar argues that, in general, islands generate more exaggerated

In this context, Myanmar states that, because of the spatial relationship
among Bangladesh’s mainland coast, Myanmar’s mainland coast and

134.

adjacency.

St. Martin’s Island transitions from one of pure oppositeness to one of pure

present case as the coastal relationship between Myanmar’s mainland and

other. It maintains that account has to be taken of this difference in the

whereas distortions are much less extreme where coasts are opposite to each

distortions when the dominant coastal relationship is one of adjacency,

133.

a relatively small feature.

distortion with respect to the general configuration of the coastline, created by

effect throughout the territorial sea delimitation would lead to a considerable

Myanmar, not Bangladesh. In Myanmar’s view, granting St. Martin’s Island full

in the geography of Bangladesh and is situated opposite the mainland of

Myanmar contends that St. Martin’s Island is a feature standing alone

boundary between Myanmar and Bangladesh and is the starting-point of their

boundary agreement and that the requirements of estoppel were not met, the

Article 15 of the Convention, which is the applicable law, reads as

south of the point in the Naaf River which marks the endpoint of the land

Bangladesh failed to prove the existence of a tacit or de facto maritime

circumstance which necessitates a departure from the median line. It points
out that St. Martin’s Island lies immediately off the coast of Myanmar, to the

Having found that the 1974 and 2008 Agreed Minutes do not constitute

the Parties and argues that St. Martin’s Island is an important special

circumstance in the context of the delimitation of the territorial sea between

Myanmar has raised the issue of St. Martin’s Island as a special

an agreement within the meaning of article 15 of the Convention, that

126.

Delimitation of the territorial sea

131.

delimited and notes that neither Party has invoked the existence of such title.

For these reasons, the Tribunal finds that Bangladesh’s claim of estoppel

cannot be upheld.

130.

The Tribunal finds no evidence of an historic title in the area to be

Historic title and other special circumstances

delimited.

historic title or other special circumstances relevant to the area to be

46

position to its detriment or suffer some prejudice in reliance on such conduct.

no indication that Myanmar’s conduct caused Bangladesh to change its

with the limits set forth in the 1974 Agreed Minutes is not conclusive. There is

demonstrate that the Parties have administered their waters in accordance

125.

45
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Island is located in Myanmar’s maritime area”.

the meaning of article 121, paragraphs 1 and 2, of the Convention, and that,

necessitates a departure from the median line, Bangladesh states that this
contention marks a sharp departure from Myanmar’s long-standing

a special circumstance which calls for shifting or adjusting the median line

which otherwise would have been drawn between the coasts of the Parties.

St. Martin’s Island are not pertinent for the following reasons: first, they do not
deal with the delimitation of the territorial seas, but concern the delimitation of
the exclusive economic zone and the continental shelf; second, most of the
delimitation treaties Myanmar cites established maritime boundaries in areas
that are geographically distinguishable from the present case; and third, many

p. 3), Continental Shelf (Tunisia/Libyan Arab Jamahiriya) (Judgment, I.C.J.

Reports 1982, p. 18), Delimitation of the Maritime Boundary in the Gulf of

Maine Area (Judgment, I.C.J. Reports 1984, p. 246) and Dubai/Sharjah

Border Arbitration (Dubai/Sharjah, Award of 19 October 1981, ILR, Vol. 91,

p. 543).

Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras) and
the Black Sea case.

because of the coastal geography in the relevant area of the territorial sea.

Bangladesh contends that Myanmar has “attempted to manufacture a ‘special

concerning Maritime Delimitation and Territorial Questions between Qatar and
Bahrain, the case concerning Territorial and Maritime Dispute between

In response to Myanmar’s claim that St. Martin’s Island represents a

Bangladesh, in support of its argument that St. Martin’s Island should
be accorded full effect, refers to the treatment of certain islands in the case

141.

resolving sovereignty and other issues.

“special circumstance”, Bangladesh argues that this claim is incorrect

138.

tendency” is to give no or little effect to such maritime formations.

middle-size islands are usually totally ignored” and that the “predominant

Myanmar, also relying on State practice, observes that “small or

cases identified by Myanmar to support giving less than full effect to

Ireland, and the French Republic (Decision of 30 June 1977, RIAA, Vol. XVIII,

137.

effect to St. Martin’s Island. In this regard Bangladesh states that a number of

Continental Shelf between the United Kingdom of Great Britain and Northern

treaties Myanmar invokes reflect political solutions reached in the context of

the case law and the State practice on which it relies to give less than full

this regard, it refers to a number of cases including Delimitation of the

Bangladesh takes issue with the conclusions drawn by Myanmar from

140.

relating both to delimitation of the territorial sea and other maritime zones. In

Myanmar states that this approach is in accordance with case law,

Bangladesh and that this is an important special circumstance which

this respect that St. Martin’s Island must be considered as constituting in itself

136.

“wrong” side of the equidistance line between the coasts of Myanmar and

provisions of [the] Convention applicable to other land territory”. It contends in

acceptance that St. Martin’s Island is entitled to a 12 nm territorial sea.

139.

delimitation of such areas must however be done “in accordance with the

Responding to Myanmar’s contention that St. Martin’s Island is on the

pseudo-geographic artifice, Myanmar draws the conclusion that St. Martin’s

Bangladesh, to which it belongs. While recognizing that it is an island within

consequently, it can generate maritime areas, Myanmar states that the

it can claim runs to the north of St. Martin’s Island. It adds that, “[f]rom this

order to provide itself with the desired result; namely, an equidistance line that

“coastal island” if only because it lies in front of Myanmar’s coast, not that of

Myanmar argues that St. Martin’s Island cannot be defined as a

mainland equidistance line […] which assumes that St. Martin’s Island does

is therefore “on the wrong side” of such delimitation line.

135.

Myanmar has resorted to the entirely artificial construction of a mainland-to-

constructed between mainland coasts. In Myanmar’s view, St. Martin’s Island

not exist at all”. Bangladesh maintains that Myanmar has ignored reality in

circumstance’ where none exists”. It maintains that, “[i]n order to do this,

48

St. Martin’s Island, the island lies on Myanmar’s side of any delimitation line

47
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territorial sea”.

entitled to a 12 nm territorial sea and, in principle, their own exclusive

147.

143.

case.

some 8 square kilometres and sustains a permanent population of about

of the coastal State and their seaward extent may be relevant in this regard.

cultivated and produces enough food to meet a significant proportion of the

zone or the continental shelf, not of the territorial sea, and that they are thus
not directly relevant to the delimitation of the territorial sea.

Admiralty Chart 817: first, St. Martin’s Island is just as close to Bangladesh as

it is to Myanmar – 4.547 nm from Bangladesh and 4.492 nm from Myanmar;

Bangladesh’s coast.

and second, St. Martin’s Island lies well within the 12 nm limit drawn from

referred to by Myanmar concern the delimitation of the exclusive economic

drawn’”. Bangladesh submits that two points are immediately apparent from

The Tribunal observes that most of the cases and the State practice

150.

curious conception of frontage and its peculiar use of the words ‘properly

argues that this assertion is wrong and that it is premised on “Myanmar’s

territorial sea limit from Bangladesh’s mainland coast.

delimitation line properly drawn from the coasts of the Parties”. Bangladesh

Myanmar’s mainland coast, it is located almost as close to Bangladesh’s
mainland coast as to the coast of Myanmar and it is situated within the 12 nm

Bangladesh challenges Myanmar’s assertion that St. Martin’s Island is

situated “in front of the Myanmar mainland coast” and “south of any

144.

The Tribunal notes that, while St. Martin’s Island lies in front of

territorial sea or other maritime areas beyond it. Both the nature of the rights

360,000 tourists every year”. Bangladesh notes that “[t]he island is extensively

149.

delimitation may differ, depending on whether the delimitation concerns the

significant economic activity on the island”, which also “receives more than

needs of its residents”.

148.

Bangladesh Navy and Coast Guard”. Bangladesh maintains that fishing “is a

The Tribunal also observes that the effect to be given to islands in

maritime delimitation. It depends on the particular circumstances of each

Bangladesh coast”. It further points out that the island has “a surface area of

7,000 people” and that it serves as “an important base of operations for the

that there is a general rule concerning the effect to be given to islands in

southwest of the land boundary terminus and an equivalent distance from the

The Tribunal notes that neither case law nor State practice indicates

between Bangladesh and Myanmar.

and it has failed to meet that burden.

Bangladesh states that St. Martin’s Island “is located 6.5 [nm]

special circumstance for the purposes of the delimitation of the territorial sea

Tribunal why St. Martin’s Island should be treated as a special circumstance

The Tribunal will now consider whether St. Martin’s Island constitutes a

146.

Myanmar. In Bangladesh’s view, the burden is on Myanmar to persuade the

established principle of customary international law and is recognized by

right of States to claim a territorial sea around islands is also a well-

***

Bangladesh”, and affirms that St. Martin’s Island “is entitled to a full 12 nm

determined as such under article 121, paragraph 1, of the Convention, are

economic zone and continental shelf. Bangladesh further points out that the

are consistent with the conclusion that it is an integral part of the coastline of

Bangladesh concludes that “[t]he proximity of St. Martin’s Island to

bearing on the delimitation of a maritime boundary. It states that islands, once

145.

Bangladesh, its large permanent population and its important economic role

Bangladesh argues that State practice relevant to maritime delimitation

50

clearly indicates that an island adjacent to the coast may have an important

142.

49
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marked on the sketch-maps produced by the Parties as point A and its coordinates are 20° 42’ 15.8’’ N, 92°22’ 07.2’’ E.

in the case concerning Maritime Delimitation and Territorial Questions

between Qatar and Bahrain (Merits, Judgment, I.C.J. Reports 2001, p. 40, at

The Tribunal sees no reason to depart from the common approach of

used by the Parties.

equidistance line from the low-water line indicated on the Admiralty Chart 817

the Parties on the issue of base points. Accordingly, it will draw an

156.

to WGS 84 as geodetic datum.
Having examined the coasts of both Parties as shown on Admiralty
Chart 817, the Tribunal accepts point 2A as plotted by Bangladesh.

161.

the baselines of the two States”.

geographical co-ordinates they used for this purpose are given by reference

“[i]t is a straightforward exercise, once the relevant coastal features have
been determined, to calculate an equidistance line from the nearest points on

The Tribunal notes that, in drawing their delimitation lines, the Parties

used base points on the low-water line of their coasts and that the

155.

acknowledged that, “[f]rom a technical perspective, there [was] nothing

drawn.

objectionable about Bangladesh’s proposed territorial sea line”, adding that

by Bangladesh with respect to the correct location of point B. Myanmar

line is the selection of base points from which the delimitation line will be

During the hearing, Myanmar did not object to the argument presented

160.

The first step to be considered in the construction of the delimitation

154.

correct base points, […], its point B would have been located in a more

base point on the Bangladesh coast – point ß1 […]. If Myanmar had used the

coast at the mouth of the Naaf River […]. Instead, it has taken a more distant

southerly place, […] at point 2A”.

The Tribunal observes that, pursuant to article 15 of the Convention,

According to Bangladesh, Myanmar incorrectly plotted its point B and

“[i]t has done so because it has ignored the closest points on the Bangladesh

159.

the territorial sea of the Parties is to be delimited by an equidistance line.

153.

Delimitation line

the territorial sea between the Parties.

the Tribunal from giving the island full effect in drawing the delimitation line of

45.0’’ N, 92°20’ 29.0’’ E.

circumstance for the purposes of article 15 of the Convention or that prevent

03.4’’ N, 92° 20’ 12.9’’ E and as point 2A on Bangladesh’s equidistance line,
as depicted in paragraph 2.102 of its Reply, with the co-ordinates 20° 40’

The Tribunal concludes that, in the circumstances of this case, there

are no compelling reasons that justify treating St. Martin’s Island as a special

152.

equidistance line where St. Martin’s Island begins to have effect. This point is

of economic and other activities.

plotted as point B in Myanmar’s sketch-map with the co-ordinates 20° 41’

158.

significant maritime feature by virtue of its size and population and the extent

The Parties disagree on the location of the first turning point of the

boundary terminus as agreed between Burma and Pakistan in 1966, is

of Qit’at Jaradah, a very small island, uninhabited and without any vegetation,

p. 104, para. 219). In the view of the Tribunal, St. Martin’s Island is a

point of the delimitation line. This point, which corresponds to the land

such treatment are usually “insignificant maritime features”, such as the island

The Tribunal notes that the Parties are in agreement as to the starting

157.

While it is not unprecedented in case law for islands to be given less

52

than full effect in the delimitation of the territorial sea, the islands subject to

151.

51
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The Tribunal observes that, beyond point 2A, the following segments of

20° 38’ 09.5” N, 92° 22’ 40.6” E;

20° 36’ 43.0” N, 92° 23’ 58.0” E;

20° 35’ 28.4” N, 92° 24’ 54.5” E;

20° 33’ 07.7” N, 92° 25’ 44.8” E;

20° 30’ 42.8” N, 92° 25’ 23.9” E.

B2:

B3:

B4:

B5:

C:

20° 35’ 26.7” N, 92° 24’ 58.5” E;

20° 33’ 17.8” N, 92° 25’ 46.0” E.

5A:

6A:

The Tribunal observes that, beyond point C, the further segments of

20° 37’ 13.5” N, 92° 23’ 42.3” E;

4A:

Having concluded that full effect should be given to St. Martin’s Island,

overlap.

line up to the point beyond which the territorial seas of the Parties no longer

the Tribunal decides that the delimitation line should follow an equidistance

164.

their positions on the effect to be given to St. Martin’s Island.

the delimitation lines proposed by the Parties differ substantially as a result of

163.

20° 39’ 51.0” N, 92° 21’ 11.5” E;

3A:

Bangladesh’s turning points are:

20° 39’ 53.6” N, 92° 21’ 07.1” E;

B1:

Myanmar’s turning points are:

as listed below, are similar.

the line, defined by the turning points indicated by Myanmar and Bangladesh

162.

53

54
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more weight to the sovereign rights and jurisdiction of Myanmar in its
exclusive economic zone and continental shelf than to the sovereignty of
Bangladesh over its territorial sea.

proposed equidistance line until point 8A, as depicted in paragraph 2.102 of

its Reply, adequately define an equidistance line measured from the low-

water line of the respective coasts of the Parties, including St. Martin’s Island,

For the above mentioned reasons, the Tribunal decides that the

As a consequence, the Tribunal is no longer faced with the task of

having to delimit the territorial sea beyond point 8. The Tribunal recognizes

169.

sea of St. Martin’s Island beyond point 8.

will occur in the area defined by the 12 nm envelope of arcs of the territorial

meet the exclusive economic zone and the continental shelf of Myanmar. This

Myanmar. At this point, the territorial sea around St. Martin’s Island begins to

the island’s territorial sea no longer overlaps with the territorial sea of

delimitation of the territorial sea, the delimitation line will reach a point where

The Tribunal observes that, in giving St. Martin’s Island full effect in the

20° 22’ 46.1” N, 92° 24’ 09.1” E.

8:

168.

20° 26’ 11.3” N, 92° 24’ 52.4” E;

7:

The delimitation line is shown on the attached sketch-map number 2.

20° 33’ 17.8” N, 92° 25’ 46.0” E;

6:

167.

20° 35’ 26.7” N, 92° 24’ 58.5” E;

5:

20° 39’ 51.0” N, 92° 21’ 11.5” E;

3:

20° 37’ 13.5” N, 92° 23’ 42.3” E;

20° 40’ 45.0” N, 92°20’ 29.0” E;

2:

4:

20° 42’ 15.8” N, 92°22’ 07.2” E;

1:

connected by geodetic lines:

defined by points 1, 2, 3, 4, 5, 6, 7 and 8 with the following coordinates and

equidistance line delimiting the territorial sea between the two Parties is

166.

as reproduced on Admiralty Chart 817.

Myanmar’s territorial sea. A conclusion to the contrary would result in giving

the Tribunal is of the view that the coordinates identified by Bangladesh in its

that Bangladesh has the right to a 12 nm territorial sea around St. Martin’s
Island in the area where such territorial sea no longer overlaps with

Having examined the Parties’ coasts that are relevant to the

56

construction of the equidistance line for the delimitation of the territorial sea,

165.

55
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The question of free and unimpeded navigation by Myanmar in the

In this context, the Tribunal requested the Parties to address the

Myanmar explained that it considered a guarantee of this right as

On this issue, Bangladesh stated in its Memorial that “[a]s part of, and

In response to the request from the Tribunal, the Foreign Minister of

following:

Bangladesh, its Agent in the present case, during the hearing stated the

174.

from the Naaf River”.

navigation through Bangladesh’s waters around St. Martin’s Island to and

agreed to accord Myanmar’s vessels the right of free and unimpeded

in consideration for, their November 1974 agreement, Bangladesh also

173.

St Martin’s Island continues to be less than satisfactory”.

passage of ships of Myanmar through the territorial sea of Bangladesh around

put to test its right. Overall, Myanmar states that the “position on the right of

because, “in the absence of any guarantee”, Myanmar had never sought to

had been no problems with access to Bangladesh’s territorial sea but mainly

given the guarantee that Myanmar sought”. Myanmar points out that there

“crucially important” but that, in Myanmar’s view, Bangladesh had “never

172.

St. Martin’s Island?”

ships of Myanmar through the territorial sea of Bangladesh around

issue, would the Parties clarify their position regarding the right of passage of

following question: “Given the history of discussions between them on the

171.

a related matter of particular concern to Myanmar.

River is not an issue to be considered in respect of delimitation. It is, however,

territorial sea of Bangladesh around St. Martin’s Island to and from the Naaf

170.

of Bangladesh around St. Martin’s Island

Right of passage of ships of Myanmar through the territorial sea

58
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Counsel for Bangladesh thereafter stated: “What the Foreign Minister

The Tribunal will now turn to the delimitation of the exclusive economic

Before proceeding with the delimitation of the exclusive economic zone

Bangladesh states that the Tribunal should identify a single line to

According to Bangladesh, although the Convention contains separate

that its position is “in accordance with the international judicial practice”.

delimit the seabed and subsoil and the superjacent waters. Bangladesh notes

179.

delimitation line.

and the continental shelf, the Tribunal must clarify the nature of the

178.

Single delimitation line

zone and the continental shelf within 200 nm.

177.

Exclusive economic zone and continental shelf within 200 nautical

VIII.

miles

The Tribunal takes note of this commitment by Bangladesh.

176.

commits the State”.

and Agent says in response to a direct question from an international tribunal

175.

Since at least 1974 Bangladesh and Myanmar have engaged in
extensive negotiations concerning their maritime boundary in the
Bay of Bengal. Over the course of 34 years, our countries have
conducted some 13 rounds of talks. We achieved some notable
early successes. In particular, in 1974, at just our second round of
meetings, we reached the agreement concerning the maritime
boundary in the territorial sea, about which you will hear more
tomorrow. That agreement was fully applied and respected by
both States over more than three decades. As a result of that
agreement, there have never been any problems concerning the
right of passage of ships of Myanmar through our territorial sea
around St Martin’s Island. In its two rounds of pleadings Myanmar
had every opportunity to introduce evidence of any difficulties, if
indeed there were any. It has not done so. That is because there
are no difficulties. I am happy to restate that Bangladesh will
continue to respect such access in full respect of its legal
obligations.

59

Myanmar, in turn, states that the Parties agree in asking the Tribunal to

The Tribunal accordingly will draw a single delimitation line for both the

The Tribunal points out that the provisions of the Convention applicable

4. Where there is an agreement in force between the States
concerned, questions relating to the delimitation of the [exclusive
economic zone/continental shelf] shall be determined in
accordance with the provisions of that agreement.

3. Pending agreement as provided for in paragraph 1, the States
concerned, in a spirit of understanding and cooperation, shall
make every effort to enter into provisional arrangements of a
practical nature and, during this transitional period, not to
jeopardize or hamper the reaching of the final agreement. Such
arrangements shall be without prejudice to the final delimitation.

2. If no agreement can be reached within a reasonable period of
time, the States concerned shall resort to the procedures provided
for in Part XV.

1. The delimitation of the [exclusive economic zone/continental
shelf] between States with opposite or adjacent coasts shall be
effected by agreement on the basis of international law, as
referred to in article 38 of the Statute of the International Court of
Justice, in order to achieve an equitable solution.

maritime area to which they apply. These articles state as follows:

identical in their content, differing only in respect of the designation of the

are in articles 74 and 83. The Tribunal observes that these two articles are

to the delimitation of the exclusive economic zone and the continental shelf

182.

Applicable law

exclusive economic zone and the continental shelf.

181.

subsoil, that is, for the exclusive economic zone and the continental shelf.

draw a single maritime boundary for the superjacent waters, the seabed and

180.

drawing of a ’single maritime boundary’ to delimit both zones”.

continental shelf, “international practice has largely converged around the

provisions for the delimitation of the exclusive economic zone and the

60
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Although article 74, paragraph 1, and article 83, paragraph 1, of the

terminus with India in the Raimangal Estuary”.

achieve an equitable solution”. Customary international law is one of the

421 kilometres.

Convention requires the achievement of an equitable solution, as this is the

second and third segments in the mouth of the Meghna River.

the Arbitral Award of 11 April 2006 that: “In a matter that has so significantly

therefore cannot possibly overlap with Myanmar’s maritime projections”.
Myanmar compares these segments of Bangladesh’s coast to Ukraine’s

exclusive economic zone and the continental shelf between them, Decision of

11 April 2006, RIAA, Vol. XXVII, p. 147, at pp. 210-211, para. 223).

The Tribunal will now turn to the delimitation process. In examining this

“the land is the legal source of the power which a State may exercise over

2009, p. 61, at p. 89, para. 77). As stated by the ICJ in the North Sea cases,

Delimitation in the Black Sea (Romania v. Ukraine), Judgment, I.C.J. Reports

through the projection of the coasts or the coastal fronts” (Maritime

issue, the Tribunal notes “the principle that the land dominates the sea

185.

parts of the relevant coast because those segments “face each other and

the Republic of Trinidad and Tobago, relating to the delimitation of the

Measuring the coastal length by taking into account the coastline and

view, the total length of Bangladesh’s relevant coast is 364 kilometres.

coast are 203 kilometres and 161 kilometres long respectively. In Myanmar’s

its sinuosity, Myanmar finds that the first and fourth segments of Bangladesh’s

190.

I.C.J. Reports, 2009, p. 61, at p. 97, para. 100).

(Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment,

submarine extension cannot overlap with the extensions of Romania’s coasts”

excluded those coasts of Ukraine because they “face each other and their

coasts in the Gulf of Karkinits’ka in the Black Sea case, in which the ICJ

first and fourth segments. Myanmar rejects the second and third segments as

that apply to any process of delimitation” (Arbitration between Barbados and

Relevant coasts

189.

together with judicial and arbitral decisions, helps to shape the considerations

According to Myanmar, Bangladesh’s relevant coast is limited to the

Island to the land border with Myanmar. Between these two segments lie the

of the Convention. In this regard, the Tribunal concurs with the statement in

evolved over the last 60 years, customary law also has a particular role that,

proceeds in a south-southeasterly direction from the Lighthouse on Kutubdia

content of the law applicable to maritime delimitation under articles 74 and 83

segments. The first segment proceeds in an easterly direction from the land
border with India to the mouth of the Meghna River. The fourth segment

Decisions of international courts and tribunals, referred to in article 38

of the Statute of the ICJ, are also of particular importance in determining the

184.

Myanmar describes the coast of Bangladesh as being made up of four

According to Bangladesh, the combined length of these lines is

the application of such rules in the context of articles 74 and 83 of the

188.

to avoid the significant difficulties caused by the sinuosities of the coast.

continental shelf includes rules of customary international law. It follows that

goal of delimitation prescribed by these articles.

187.

Convention with regard to delimitation of the exclusive economic zone and the

Bangladesh measures this coast by means of two straight lines in order

boundary terminus with Myanmar in the Naaf River to the land boundary

in article 38 of the Statute of the International Court of Justice, in order to

sources identified in article 38. Accordingly, the law applicable under the

186.

Bangladesh is of the view that its entire coast is relevant “from the land

I.C.J. Reports 1969, p. 3, at p. 51, paragraph 96).

territorial extensions to seaward” (North Sea Continental Shelf, Judgment,

62

delimitation must be effected “on the basis of international law, as referred to

judicial and arbitral delimitation decisions. These paragraphs state that

Convention explicitly address delimitation agreements, they also apply to

183.

61
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Bangladesh submits that the analogy between the mouth of the

According to Bangladesh, Myanmar’s relevant coast extends from the

Bangladesh therefore maintains that Myanmar’s relevant coastal

Myanmar asserts that its own relevant coast extends from the land

According to Myanmar, the arguments of Bangladesh to exclude the

area to be delimited”. Myanmar asserts further that:

determines the relevant coast, it is the relevant coast that circumscribes the

coast below Bhiff Cape “are quite simply wrong. It is not the relevant area that

195.

projections overlapping with Bangladesh’s coastal projections”.

River to Cape Negrais, the last point on Myanmar’s coast generating maritime

Bhiff Cape”, but comprises the entire Rakhine (Arakan) coast, “from the Naaf

particular, Myanmar emphasizes that its “relevant coast does not stop near

boundary terminus between Myanmar and Bangladesh up to Cape Negrais. In

194.

length, measured by means of a straight line, is 370 kilometres.

193.

from Bangladesh, could not overlap with that of Bangladesh’s coast.

because, in its view, the projection of that coast, which is more than 200 nm

Bangladesh regards Myanmar’s coast south of Bhiff Cape as irrelevant,

land boundary terminus in the Naaf River to the area of Bhiff Cape.

192.

its mouth”.

parallel coasts within the Bay as well as the line drawn across the Bay inside

which the Chamber of the ICJ deemed relevant “segments of Canada’s

concerning Delimitation of the Maritime Boundary in the Gulf of Maine, in

much more like the opening at the mouth of the Bay of Fundy in the case

According to Bangladesh, the opening at the mouth of the Meghna River is

Meghna faces directly onto the open sea and the delimitation [area]”.

the delimitation [area] […], [h]ere, in contrast, the opening at the mouth of the

Karkinits’ka faces back onto other portions of Ukraine’s coast, and not onto

the enclosed setting of the Black Sea, “the opening at the mouth of the Gulf of

Meghna River and the Gulf of Karkinits’ka is not accurate. In its view, while, in

191.

63

Myanmar also points out that Bangladesh, according to its own

In Myanmar’s view, taking into account the coastline and its sinuosity,

The Tribunal notes at the outset that for a coast to be considered as

***

The Parties are not in agreement in respect of the segments of

The Tribunal does not agree with Myanmar’s position that the eastern

overlap with those of the coast of Myanmar. Accordingly, the shores of the

The Meghna River Estuary is open to the sea and generates projections that

that of the Gulf of Karkinits’ka, where the coastal segments face each other.

part of the relevant coast. In the present case, the situation is different from

and western shores of the Meghna River Estuary should not be treated as

200.

Bangladesh’s relevant coast

Myanmar’s coast that runs from Bhiff Cape to Cape Negrais.

Meghna River Estuary. They also disagree in respect of the segment of

Bangladesh’s coastline formed by the eastern and western shores of the

199.

with those of the coast of another party.

relevant in maritime delimitation it must generate projections which overlap

198.

Cape Negrais is 740 kilometres.

the total length of its own relevant coast from the estuary of the Naaf River to

197.

is up to Cape Negrais”.

November 2008 that “the relevant coastline for Myanmar in the Bay of Bengal

minutes, acknowledged during the negotiations between the Parties in

196.

the relevant coasts cannot depend, or be determined by reference
to the delimitation line. They logically precede it, and it is the
delimitation line that must be determined by reference to the
relevant coasts and the projections that these generate.
Bangladesh has put the cart before the horse.

64

224

lengths is approximately 1:1.42 in favour of Myanmar.

caused by the complexity and sinuosity of that coast, it should be measured in

The Tribunal draws the first line from a point on Bangladesh’s coast on

The Tribunal does not agree with Bangladesh’s position that

The Tribunal finds that Myanmar’s relevant coast should also be

Parties. The first line is measured from the land boundary terminus in the

coast and to ensure consistency in measuring the respective coasts of the

measured by two lines so as to avoid difficulties caused by the sinuosity of the

204.

relevant coast.

terminus with Bangladesh to Cape Negrais is to be regarded as Myanmar’s

therefore, determines that the coast of Myanmar from its land boundary

projections that overlap projections from Bangladesh’s coast. The Tribunal,

Negrais does, contrary to Bangladesh’s contention, indeed generate

Myanmar from the terminus of its land boundary with Bangladesh to Cape

calculation of Myanmar’s relevant coast. The Tribunal finds that the coast of

Myanmar’s coastline south of Bhiff Cape should not be included in the

203.

Myanmar’s relevant coast

413 kilometres.

result, the length of Bangladesh’s relevant coast is approximately

Island to the land boundary terminus with Myanmar in the Naaf River. As a

paragraph 188). The second line extends from the said point on Kutubdia

equidistance line (see paragraph 243), to a point on Kutubdia Island (see

used by Myanmar as a base point (ß2) for the construction of its proposed

Mandabaria Island near the land boundary terminus with India, which was

202.

two straight lines.

approximate length, the Tribunal finds that the ratio between these coastal

overlap with projections from the coast of Myanmar. To avoid difficulties

Having determined the relevant coasts of the Parties and their

205.

The Tribunal concludes that the whole of the coast of Bangladesh is

relevant for delimitation purposes, generating projections seaward that

201.

Accordingly, the Tribunal concludes that the length of the relevant coast of

coast of Bangladesh.
Myanmar, measured in two lines, is approximately 587 kilometres.

Naaf River to Bhiff Cape and the second line from this point to Cape Negrais.

66

estuary must be taken into account in calculating the length of the relevant

65
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The Tribunal will now consider the method to be applied to the

While the Parties agree that the provisions of the Convention

Bangladesh recognizes that the equidistance method is used in

Bangladesh challenges the validity of the equidistance method

Bangladesh observes that the use of the equidistance method “can

Bangladesh points out that concave coasts like those in the northern

concerning Continental Shelf (Libyan Arab Jamahiriya/Malta), in which the ICJ

equidistance produces “irrational results” and refers in this regard to the case

Bay of Bengal are among the earliest recognized situations where

211.

para. 24).

Continental Shelf cases (Judgment, I.C.J. Reports 1969, p. 3, at p. 23,

to be extraordinary, unnatural or unreasonable” as stated in the North Sea

under certain circumstances produce results that appear on the face of them

210.

method of delimitation, into a rule of law of universal application.

areas are governed by equidistance” and to elevate equidistance, merely one

the equidistance method as to go so far as to claim that “rights to maritime

inequitable in the present case, adding that Myanmar so completely embraces

and the continental shelf within 200 nm. It argues that the equidistance line is

advocated by Myanmar for the delimitation of the exclusive economic zone

209.

case.

claims that equidistance does not produce an equitable result in the present

appropriate circumstances as a means to achieve an equitable solution but

208.

they disagree as to the appropriate method of delimitation.

continental shelf constitute the law applicable to the dispute between them,

concerning the delimitation of the exclusive economic zone and the

207.

case before it.

delimitation of the exclusive economic zone and the continental shelf in the

206.

Method of delimitation

68
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p. 659, at p. 746, para. 287).

that equidistance is “not the only method applicable […]” and it does “not even

judgment in the case concerning Territorial and Maritime Dispute between

maritime boundaries at issue.

Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea

Bangladesh also quotes the case concerning the Territorial and

equitable result”. Myanmar draws attention in this regard to the ICJ’s

ILR, Vol. 77, p. 635) applied the angle-bisector method in delimiting the

215.

such a rule of delimitation properly said, but a method, usually producing an

boundary between Guinea and Guinea-Bissau (Decision of 14 February 1985,

(Judgment, I.C.J. Reports 2007, p. 659, at p. 741, para. 271).

Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras)

219.

Arbitral Tribunal in the case concerning the Delimitation of the maritime

Myanmar states that "‘equidistance/relevant circumstances’ is not as

developments which have occurred over the past 40 years.

ICJ in the case concerning Delimitation of the Maritime Boundary in the Gulf

of Maine Area is another instance of resort to that method. Likewise, the

frozen in 1982 or, even better, in 1969, thus deliberately ignoring the

Arab Jamahiriya) in 1982 and that the 1984 decision of the Chamber of the

economic zone and the continental shelf. Myanmar further contends that
Bangladesh makes strenuous efforts to establish that the applicable law was

Bangladesh further states that the ICJ first made use of the angle-

bisector method in the case concerning Continental Shelf (Tunisia/Libyan

214.

Convention in 1982. Myanmar contends that Bangladesh attempts to cast

equitable result.

doubt on the now well-established principles of delimitation of the exclusive

completed, developed and made more specific” since the adoption of the

would eliminate the inequity associated with equidistance and lead to an

In Myanmar’s view, the law of delimitation “has been considerably

218.

exclusive economic zone and on the continental shelf. In its view, this method

delimiting the maritime boundary between Bangladesh and Myanmar in the

equidistance without itself generating any inequities”.

characterizing it, the Tribunal should apply the angle-bisector method in

boundary between Myanmar and itself on the continental shelf within 200 nm
and in the exclusive economic zone, “avoids the problems inherent in

Bangladesh argues that, on account of the specific configuration of its

215° azimuth line which it advocates for the delimitation of the maritime

coast in the northern part of the Bay of Bengal and of the double concavity

213.

p. 741, para. 272).

Bangladesh argues that the angle-bisector method, specifically the

continental shelf beyond 200 [nm]”.

circumstances, there may be factors which make the application of the
217.

even its 200 [nm] limit, much less its natural prolongation in the outer

automatically have priority over other methods of delimitation and, in particular

equidistance method inappropriate” (Judgment, I.C.J. Reports 2007, p. 659, at

equidistance lines claimed by its neighbours would prevent it from reaching

v. Honduras), in which the ICJ stated that the equidistance method “does not

inequitable because of the cut-off effect it produces. Bangladesh maintains
that, “[n]otwithstanding Bangladesh’s substantial 421 km coastline, the

Bangladesh also points to the case concerning Territorial and Maritime

Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua

212.

Bangladesh states that Myanmar’s claimed equidistance line is

equidistance is not possible or appropriate” (Judgment, I.C.J. Reports 2007,

Reports 1985, p. 13, at p. 44, para. 56). In the same case the ICJ pointed out

216.

“has proved to be a viable substitute method in certain circumstances where

coast is markedly irregular or markedly concave or convex” (Judgment, I.C.J.

have the benefit of a presumption in its favour” (ibid, p. 13, at p. 47, para. 63).

(Nicaragua v. Honduras) in support of its argument that the use of a bisector

70

stated that an equidistance line “may yield a disproportionate result where a

69
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Myanmar points out that, while Bangladesh relied on the judgment in

that no reason whatsoever justifies recourse to the ‘angle-bisector method’ in
the present case".

case: “[t]he jurisprudence of the Court sets out the reasons why the

equidistance method is widely used in the practice of maritime delimitation: it

Myanmar further observes that in the case concerning Continental

uncertainty in the determination of maritime boundaries and in the choice of
methods employed to that end.

227.

irregular or markedly concave or convex” (Judgment, I.C.J Reports 1985,

p. 13, at p. 44, para. 56).

222.

was first articulated with respect to the continental shelf, and was thereafter
maintained with respect to the exclusive economic zone as well.

support of this request, it refers to the Black Sea case (Maritime Delimitation

in the Black Sea (Romania v. Ukraine), Judgment, I.C.J. Reports 2009, p. 61,

nevertheless confirmed that, even if the pendulum had swung too far away
from the objective precision of equidistance, the use of equidistance alone

case, notably the cut-off effect it produces and the concavity of Bangladesh’s

coast, and states that “[n]one of the reasons invoked by Bangladesh to set

increased interest in enhancing the objectivity and predictability of the
process. The varied geographic situations addressed in the early cases

Myanmar rejects the arguments advanced by Bangladesh that the

equidistance line fails to take account of the relevant circumstances in the

223.

Over time, the absence of a settled method of delimitation prompted

may render an equidistance line inequitable in certain situations. This position

no circumstance renders unfeasible the use of the equidistance method”. In

228.

and that the configuration of the coasts of the parties in relation to each other

boundary between the Parties". Myanmar asserts that “[i]n the present case,

at p. 101, para. 116).

emphasized in the early cases that no method of delimitation is mandatory,

method for drawing an all-purpose line for the delimitation of the maritime

Beginning with the North Sea Continental Shelf cases, it was

on maritime delimitation which has reduced the elements of subjectivity and

equidistance “may yield a disproportionate result where a coast is markedly

Myanmar requests the Tribunal to “apply the now well-established

226.

International courts and tribunals have developed a body of case law

specifying the method to be applied.

equidistance/relevant circumstances method even after noting that

Shelf (Libyan Arab Jamahiriya/Malta) the ICJ applied the

221.

economic zone and the continental shelf respectively must be effected on the

areas off the Parties’ mainland coasts” (Ibid, p. 659, at p. 743, para. 280).

basis of international law in order to achieve an equitable solution, without

paragraph 1, of the Convention stipulate that the delimitation of the exclusive

points and construct a provisional equidistance line [...] delimiting maritime

The Tribunal observes that article 74, paragraph 1, and article 83,

225.

bisector method only after finding it “impossible for the Court to identify base

p. 741, para. 272). Myanmar adds that the ICJ in that same case applied the

ease with which it can be applied”. (Judgment, I.C.J. Reports 2007, p. 659, at

***

Bangladesh produces an inequitable result and Myanmar “firmly … reiterate[s]

methods of delimitation”, it failed to mention that the ICJ said in the same

has a certain intrinsic value because of its scientific character and the relative

224.

In Myanmar’s view, the angle-bisector method advanced by

identify the provisional equidistance line”.

any basis in modern international law of the sea, the first step of which is to

aside the usual method of drawing the maritime boundary between States has

72

that “the equidistance method does not automatically have priority over other

Honduras in the Caribbean Sea (Nicaragua v. Honduras), where the ICJ held

the case concerning Territorial and Maritime Dispute between Nicaragua and

220.

71

228

In the case concerning Maritime Delimitation in the Area between

In the case concerning Maritime Delimitation and Territorial Questions

The Arbitral Tribunal in the Arbitration between Barbados and the

para. 242, and at p. 230, para. 306).

justified” (Decision of 11 April 2006, RIAA, Vol. XXVII, p. 147, at p.214,

that equidistance positively ensures, subject to its subsequent correction if

determinations requires that the method used start with a measure of certainty

compulsory, and no court or tribunal has so held, the need to avoid subjective

“while no method of delimitation can be considered of and by itself

of the relevant circumstances. The Arbitral Tribunal further pointed out that

positing of a provisional line of equidistance and then examining it in the light

of delimitation [...] normally follows a two-step approach”, involving the

Republic of Trinidad and Tobago, affirmed that “[t]he determination of the line

231.

I.C.J. Reports 2002, p. 303, at p. 441, para. 288).

confirmed its previous two-stage approach to the delimitation (Judgment,

Nigeria (Cameroon v. Nigeria: Equatorial Guinea intervening), the ICJ

case concerning the Land and Maritime Boundary between Cameroon and

Judgment, I.C.J. Reports 2001, p. 40, at p. 111, para. 230). In 2002, in the

between Qatar and Bahrain, the ICJ adopted the same approach (Merits,

230.

equidistance/relevant circumstances method.

delimitations. As developed in those cases, it has come to be known as the

proven to be suitable for use in most of the subsequent judicial and arbitral

I.C.J. Reports 1993, p. 38, at p. 61, para. 51). This general approach has

circumstances' require any adjustment or shifting of that line” (Judgment,

median line as a provisional line and then to ask whether 'special

dividing the delimitation process into two stages, namely “to begin with the

Greenland and Jan Mayen, the ICJ expressly articulated the approach of

229.

In the Black Sea case, the ICJ built on the evolution of the

The Tribunal notes that, as an alternative to the equidistance/relevant

Jamahiriya) (Judgment, I.C.J. Reports 1982, p. 18, at p. 94, para. 133 (C) (3)),

Jamahiriya/Malta judgment, namely, Continental Shelf (Tunisia/Libyan Arab

angle-bisector method was applied in cases preceding the Libyan Arab

method, which is in effect an approximation of the equidistance method. The

appropriate, international courts and tribunals have applied the angle-bisector

circumstances method, where recourse to it has not been possible or

234.

State by reference to the delimitation line” (ibid.,at p. 103, para. 122).

coastal lengths and the ratio between the relevant maritime area of each

by reason of any marked disproportion between the ratio of the respective

stage, it verified that the delimitation line did not lead to “an inequitable result

order to achieve an equitable result” (ibid., at pp. 101, para. 120). At the third

calling for the adjustment or shifting of the provisional equidistance line in

116). At the second stage, the ICJ ascertained whether “there are factors

(Romania v. Ukraine), Judgment, I.C.J. Reports 2009, p. 61, at p. 101, para.

this unfeasible in the particular case” (Maritime Delimitation in the Black Sea

equidistance line will be drawn unless there are compelling reasons that make

be delimited. “So far as delimitation between adjacent coasts is concerned, an

geometrically objective and also appropriate for the geography of the area to

it established a provisional equidistance line, using methods that are

description of the three-stage methodology which it applied. At the first stage,

jurisprudence on maritime delimitation. In that case, the ICJ gave a

233.

The case law of the International Court of Justice and arbitral
jurisprudence as well as State practice are at one in holding that
the delimitation process should, in appropriate cases, begin by
positing a provisional equidistance line which may be adjusted in
the light of relevant circumstances in order to achieve an equitable
solution (Arbitration between Guyana and Suriname, Award of
17 September 2007, ILM, Vol. 47 (2008), p. 116, at p. 213,
para. 342).

Suriname noted:

subjectivity with the flexibility necessary to accommodate circumstances in a

particular case that are relevant to maritime delimitation.

74

Similarly, the Arbitral Tribunal in the case between Guyana and

232.

delimitation suitable for general use would need to combine its constraints on

could not ensure an equitable solution in each and every case. A method of

73
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circumstances method.

Honduras) (Judgment, I.C.J. Reports 2007, p. 659, at p. 741, para. 272 and at

it will construct a provisional equidistance line, based on the geography of the
Parties’ coasts and mathematical calculations. Once the provisional
equidistance line has been drawn, it will proceed to the second stage of the

connection. Therefore the method to be followed should be one that, under

the prevailing geographic realities and the particular circumstances of each

case, can lead to an equitable result.

respective coastal lengths and the ratio of the relevant maritime areas
allocated to each Party.

respective coasts of the Parties from the terminus of the land boundary will

often produce different angles and bisectors.

The Tribunal notes that jurisprudence has developed in favour of the

equidistance/relevant circumstances method. This is the method adopted by

238.

adequate effect to the southward projection of the coast of Bangladesh.

decided by the Tribunal in paragraph 203. The resultant bisector fails to give

recognized that Myanmar’s relevant coast extends to Cape Negrais, as

respective relevant coasts produces a markedly different bisector once it is

land boundary between the Parties with reference to the ends of their

The Tribunal will now proceed with the construction of its own

Selection of base points

select the base points for the construction of that line.

provisional equidistance line. The first step to be taken in this regard is to

241.

adjusted, results in any significant disproportion between the ratio of the

of the bisector. Different hypotheses as to the general direction of the

Establishment of the provisional equidistance line

final stage in this process the Tribunal will check whether the line, as

the Parties from that terminus determine the angle and therefore the direction

Bangladesh’s approach of constructing the angle at the terminus of the

it will make an adjustment that produces an equitable result. At the third and

boundary and the generalization of the direction of the respective coasts of

237.

circumstances requiring adjustment of the provisional equidistance line; if so,

When the angle bisector method is applied, the terminus of the land

236.

Accordingly, the Tribunal will proceed in the following stages: at the first stage

must be the paramount consideration guiding the action of the Tribunal in this

process, which consists of determining whether there are any relevant

approach, as developed in the most recent case law on the subject.

of the circumstances of each case. The goal of achieving an equitable result

present case, the Tribunal, taking into account the jurisprudence of
international courts and tribunals on this matter, will follow the three stage-

The Tribunal observes that the issue of which method should be

followed in drawing the maritime delimitation line should be considered in light

235.

In applying this method to the drawing of the delimitation line in the

shelf between Bangladesh and Myanmar is the equidistance/relevant

between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v.

240.

be applied for delimiting the exclusive economic zone and the continental

more recently applied in the case concerning Territorial and Maritime Dispute

p. 746, para. 287).

239.

February 1985, ILR, Vol. 77, p. 635, at pp. 683-685, paras. 108-111). It was

The Tribunal finds that in the present case the appropriate method to

have come before them.

I.C.J. Reports 1984, p. 246, at p. 333, para. 213), and Delimitation of the

Maritime Boundary between Guinea and Guinea-Bissau (Decision of 14

international courts and tribunals in the majority of the delimitation cases that

76

Delimitation of the Maritime Boundary in the Gulf of Maine Area (Judgment,

75
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Myanmar points out that base point ȕLVDFFRUGLQJWR%DQJODGHVK

Myanmar identifies three base points on its own coast and describes

Myanmar asserts that any base points on Bangladesh’s mainland coast

EHFDXVHȕLVQHDUHUWRWKHSURYLVLRQDOHTXLGLVWDQFHOLQHWKHRWKHUSRWHQWLDO

and coastal islands could be considered legally appropriate base points, but

246.

ȝ  DW WKH PRXWK RI WKH 1DDI River, the closest point of the
starting-point of the maritime boundary (Point A) located on the
ORZ ZDWHU OLQH RI 0\DQPDU¶V FRDVW EDVH SRLQW ȝ FR-ordinates
20° 41’ 28.2” N, 92° 22’ 47.8” E) […]
ȝ .\DXNSDQGX 6DWRSDURNLD 3RLQWORFDWHGRQWKHODQGZDrd/low
ZDWHUOLQHPRVWVHDZDUGQHDU.\DXNSDQGX9LOODJHEDVHSRLQWȝ
(co-ordinates 20° 33’ 02.5” N, 92° 31’ 17.6” E) […].
ȝ  DW WKH PRXWK RI WKH 0D\ <X 5LYHU FORVH WR 0D\ <X 3RLQW 
EDVHSRLQWȝ FR-ordinates 20° 14’ 31.0” N, 92° 43’ 27.8” E) […].

them as follows:

245.

VKRZWKDWWKHȕDUHDLVTXLWHVWDEOH

the sixteen years from 1973 to 1989”. Myanmar observes that satellite images

Myanmar adds that “it is difficult to detect any change in the ORFDWLRQRIȕLQ

SRLQWȕWKLV\HDUPLJKWEHYHU\GLIIHUHQWIURPLWVORFDWLRQQH[W\HDU’”.

Myanmar notes that Bangladesh “expresses concern that ‘the location of base

located on a coast characterized by a very active morpho-dynamism.

244.

ȕ  WKH FORVHVW SRLQW WR WKH VWDUWLQJ-point of the maritime
boundary (Point A) located on the low water line of Bangladesh’s
FRDVW EDVH SRLQW ȕ FR-ordinates 20°43’28.1”N, 92°19’40.1”E)
[…]; and
ȕ WKHPRUHVWDEOHSRLQWORFDWHGRQ%DQJODGHVKFRDVWQHDUHVWWR
WKHODQGERXQGDU\ZLWK,QGLDEDVHSRLQWȕ FR-ordinates 21° 38’
57.4” N, 89° 14’ 47.6” E).

According to Myanmar, there is a second example of a set of coastal

Myanmar points out that “[n]either Party used base points on those

Myanmar submits that Myanmar’s May Yu Island and Bangladesh’s

have provided the nearest base points, that is, the relevant base points, for

for measuring the breadth of the territorial sea, and both would otherwise

acknowledges that both features are legitimate sources of normal baselines

St. Martin’s Island “must be eliminated as sources of base points”. Myanmar

250.

the provisional equidistance line.

that “they cannot be used, as a legal matter,” for the purpose of constructing

provisional equidistance line than either base pRLQWȕRU Myanmar states

Myanmar explains that these low-tide elevations are also nearer the

territorial sea equidistance line than the base points on the mainland coasts.

points for measuring the breadth of the territorial sea and are nearer to the

low-tide elevations”, despite the fact that they are legitimate sources of base

249.

Sands, and Sitaparokia Patches, off Myanmar’s coast”.

“the low-tide elevations around the mouth of the Naaf River, the Cypress

nonetheless excluded from the calculation of the equidistance line. These are

features that are potential sources of relevant base points but were

248.

a potential source of relevant base points because of its
relatively seaward location. Yet, as a legal matter, South
Talpatty cannot be a source of base points for two
reasons. First, the sovereignty of this feature is disputed
between Bangladesh and India. Second, […] it is not clear
whether the coastal feature - which may have existed in
1973 - still exists.

could have been:

legal reasons. With reference to South Talpatty, Myanmar explains that it

into the sea”. These two base points are:

Myanmar states that several other base points were eliminated for

247.

Myanmar identified two relevant base points on the coast of

Bangladesh “representing the most advanced part of the land (low water line)

243.

objective criterion of distance.

potential base points on the coasts were eliminated on the basis of the

base points on the Bangladesh or Myanmar coasts.

base points are not relevant. Myanmar notes that on its own side the same is
true of base points on the coastal features south of base point µ3. These

Bangladesh did not identify any base points, because it did not

78

construct a provisional equidistance line and therefore saw no need to select

242.

77
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According to Bangladesh, Myanmar “takes pains to make it appear as

Myanmar’s proposed equidistance line is also problematic
because it is drawn on the basis of just four coastal base points,
three on Myanmar’s coast and only one – EDVHSRLQWȕ– on the
Bangladesh coast, which Myanmar places very near the land
boundary terminus between Bangladesh and Myanmar in the Naaf
River.

Bangladesh maintains that:

Bangladesh asserts that it would be remarkable to base a delimitation

In the view of Bangladesh, the lack of potential base points on the

Bangladesh coast is a function of the concavity of that coast and that after

255.

ICJ drew a bisector precisely to avoid such a situation”.

Bangladesh concludes by noting that, “in the Nicaragua v. Honduras case, the

delimitation extending so far from the coast was based on just one base point.

and State practice, Bangladesh was unable to find even one example where a

on a single coastal base point and that, after a review of the jurisprudence

254.

into play in Myanmar’s proposed delimitation”.

KDVQRQH´%DQJODGHVKREVHUYHVWKDW³>E@DVHSRLQWȕQHYHUDFWXDOO\FRPHV

HIIHFWRIDOOHJHGEDVHSRLQWȕRQLWVSURSRVHGGHOLPitation line, because it

equidistance line”. Bangladesh contends that Myanmar does not “show the

though it actually uses two Bangladesh base points in the plotting of the

253.

252.

Myanmar responds that five base points were sufficient in the Black

***

Judgment, I.C.J. Reports 2002, p. 303, at p. 443, para. 292).

Nigeria (Cameroon v. Nigeria: Equatorial Guinea intervening) (Merits,

case concerning the Land and Maritime Boundary between Cameroon and

two base points were used to construct the provisional equidistance line in the

p. 3, Annex, Technical Report to the Court, p. 126, at pp. 128-129), and just

Ireland, and the French Republic (Decision of 30 June 1977, RIAA, Vol. XVIII,

Continental Shelf between United Kingdom of Great Britain and Northern

for the 170 nm western section of the boundary in the Delimitation of the

coasts, even fewer base points have been used: three base points were used

finish. It states that in other delimitations, especially those between adjacent

Sea case to delimit a boundary stretching well over 100 nm from start to

258.

coastal features are included”.

plotting of a provisional equidistance line, where, in the first instance, all

thus no grounds, other than Myanmar’s self-interest, for excluding it in the

continental shelf and EEZ”. Bangladesh therefore concludes that “[t]here are

significant coastal feature that indisputably generates entitlement in the

Myanmar’s equidistance line”. Bangladesh notes that St. Martin’s island “is a

assumption that St. Martin’s Island should be ignored in the drawing of

Bangladesh contends that “[t]here is no legal basis for an a priori

inequitable.

islands were used in the construction of the provisional equidistance line, the

257.

becoming, as a result, increasingly prejudicial to Bangladesh, and increasingly

area’”. Myanmar states that Bangladesh is correct in arguing that, if these

entire course of that line would be determined by these two features alone.

of Myanmar’s equidistance line as it moves further and further from shore,

be […] ‘wholly inconsistent with the dominant geographic realities in the

Bangladesh points out that the consequence can be seen in the effect

256.

construction of the provisional equidistance line would create a line that would

In the view of Myanmar, “the use of these anomalous features in the

south of the land boundary terminus and that the concavity of Bangladesh’s

legal deficiencies”.

251.

adds that there is thus nothing to counteract the effect of Myanmar’s coast

concludes that “the technical qualities of these features cannot overcome their

coast results in there being no protuberant coastal base points.

base point ȕWKHFRDVWUHFHGHVLQWRWKHPRXWKRIWKH0HJKQDHVWXDU\,W

80

the construction of the provisional equidistance line. Myanmar, however,

79
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The Tribunal will first select the base points to be used for constructing

As noted in paragraph 242, Bangladesh did not identify any base

The Tribunal notes Bangladesh’s contentions that Myanmar does not

The Tribunal further notes that the observation made by Bangladesh

The Tribunal notes that, while Bangladesh argues that the number of

The Tribunal observes that, while coastal States are entitled to

[i]n […] the delimitation of the maritime areas involving two or
more States, the Court should not base itself solely on the choice
of base points made by one of those Parties. The Court must,
when delimiting the continental shelf and the exclusive economic
zones, select base points by reference to the physical geography
of the relevant coasts (Maritime Delimitation in the Black Sea

geographical facts of the case. As the ICJ stated in the Black Sea case:

The Tribunal may establish its own base points, on the basis of the

parties to a dispute, to accept base points indicated by either or both of them.

obliged, when called upon to delimit the maritime boundary between the

determine their base points for the purpose of delimitation, the Tribunal is not

264.

by Myanmar.

equidistance line, Bangladesh does not question the five base points selected

base points selected by Myanmar is insufficient for the construction of an

263.

does not use that base point in its construction of the equidistance line.

the selection of that point; rather, it is a criticism by Bangladesh that Myanmar

FRQFHUQLQJ0\DQPDU¶VȕEDVHSRLQWGRHVQRWDPRXQWWRDGLVDJUHHPHQWZLWK

262.

never actually comes into play in Myanmar’s proposed delimitation.

Bangladesh and India, because that point has none, and that base poinWȕ

the southern tip of Mandabaria Island, near the land boundary between

show the effect on its proposed delimitation line RIEDVHSRLQWȕ, located on

261.

points for the construction of a provisional equidistance line.

260.

the provisional equidistance line.

259.

81

Concerning the question whether St. Martin’s Island could serve as the

The Tribunal is satisfied that the five base points selected by Myanmar

20° 33’ 02.5” N, 92° 31’ 17.6” E;
20° 14’ 31.0” N, 92° 43’ 27.8” E; and
19° 48’ 49.8” N, 93° 01’ 33.6” E.

µ2:
µ3:
ȝ

20° 43’ 28.1” N, 92° 19’ 40.1” E; and
21° 38’ 57.4” N, 89° 14’ 47.6” E.

ȕ1:
ȕ2:

On the coast of Bangladesh:

20° 41’ 28.2” N, 92° 22’ 47.8” E;

µ1:

On the coast of Myanmar:

the following base points:

Tribunal will start the construction of a provisional equidistance line by using

at Boronga Point. Its coordinates are: 19° 48’ 49.8” N, 93° 01’ 33.6” E. The

Chart 817 and is situated on the southern tip of the island of Myay Ngu Kyun,

equidistance line. This base point is identified on the basis of the Admiralty

point ȝ, which is appropriate for the last segment of the provisional

the provisional equidistance line. In addition, the Tribunal selects a new base

are the appropriate base points on the coasts of the Parties for constructing

266.

Tribunal excludes St. Martin’s Island as the source of any base point.

refashioning of geography” (ibid., at p. 110, para. 149). For this reason, the

unwarranted distortion of the delimitation line, and amount to “a judicial

Myanmar’s coast. In the view of the Tribunal, this would result in an

Martin’s Island would result in a line that blocks the seaward projection from

boundary terminus in the Naaf River, the selection of a base point on St.

immediately in front of the mainland on Myanmar’s side of the Parties’ land

source of a base point, the Tribunal is of the view that, because it is located

265.

(Romania v. Ukraine), Judgment, I.C.J. Reports 2009, p. 61, at p.
108, para. 137).

82
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In its written pleadings, Myanmar draws the provisional equidistance

from Point G, the equidistance line continues in direction of
Point Z, with co-ordinates 18° 31’ 12.5” N, 89° 53’ 44.9” E,
which is controlled by base points µ3, ȕDQG ȕ

-

Myanmar’s final submissions describe the last segment of its proposed

from Point F the equidistance line continues in a southwesterly direction (geodetic azimuth 223° 28’ 03.5”) to Point G,
with co-ordinates 19° 45’ 36.7” N, 91° 32’ 38.1” E, where the
line becomes affected by the base point µ3;

-

Bangladesh argues that this suggests that Myanmar’s “proposed

Bangladesh asserts that Myanmar’s proposed Point Z coincides almost

intersects with India’s most recent claim line.

exactly with the location at which Myanmar’s proposed equidistance line

270.

is not an accurate description of the line Myanmar purports to be drawing”.

where the rights of a third State may be determined to come into play, but that

delimitation continues along a 232° line throughout its course, no matter

269.

From Point G, the boundary line continues along the equidistance
line in a south-west direction following a geodetic azimuth of 231°
37’ 50.9” until it reaches the area where the rights of a third State
may be affected.

delimitation as follows:

268.

from Point E (the point at which the equidistance line meets
the 12-[nm] arc from the coastline of St. Martin’s Island) with
co-ordinates 20° 26’ 42.4” N, 92° 09’ 53.6” E, it continues
(following a geodetic azimuth of 214° 08’ 17.5”) until it reaches
Point F with co-ordinates 20° 13’ 06.3” N, 92° 00’ 07.6” E,
where it becomes affected by the base points ȕDQG µ2;

-

line as follows:

267.

Construction of the provisional equidistance line

83
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The Tribunal will now construct its provisional equidistance line from

The provisional equidistance line starts at a point in the Naaf River

The provisional equidistance line within 200 nm from the baselines

From turning point T3, the course of the provisional equidistance line

has the coordinates 18° 31’ 12.5’’ N, 89° 53’ 44.9’’ E.

point T3 ZKLFKLVFRQWUROOHGE\EDVHSRLQWVȕȕDQGDQGZKLFK

which has the coordinates 19° 45’ 36.7’’ N, 91° 32’ 38.1’’ E; and

point T2 ZKLFKLVFRQWUROOHGE\EDVHSRLQWVȕDQGDQG

which has the coordinates 20° 13’ 06.3’’ N, 92° 00’ 07.6’’ E;

point T1 ZKLFKLVFRQWUROOHGE\EDVHSRLQWVȕDQGDQG

until it reaches the limit of 200 nm.

equidistance line follows a geodetic line starting at an azimuth of 202° 56’ 22”

SRLQWȝDVLGHntified by the Tribunal. From turning point T3, the provisional

seas are measured comes under the influence of the additional new base

within 200 nm from the baselines of the Parties from which their territorial

274.

-

-

-

are connected by geodetic lines:

following turning points at which the direction of the line changes and which

from which the territorial seas of the Parties are measured is defined by the

273.

92° 21’ 14.0” E.

coast. The coordinates of the starting point are 20° 42’ 28.2” N,

namely point ß1 on the Bangladesh coast and point µ1 on the Myanmar

lying midway between the closest base points on the coasts of the Parties,

272.

employ the base points it identified in paragraph 266.

base points situated on the coasts of the Parties. For this purpose, it will

271.

***

85

86

235

Having drawn the provisional equidistance line, the Tribunal will now

Bangladesh points out three main geographical and geological features

Bangladesh maintains that “it is not possible to delimit the boundary in

For its part, Myanmar contends that “there does not exist any relevant

line”.

circumstance that may lead to an adjustment of the provisional equidistance

278.

continental shelf as between Bangladesh and Myanmar beyond 200 miles”.

delimitation within 200 miles, and should inform the delimitation of the outer

be taken into account “as a relevant circumstance in fashioning an equitable

three features duly into account”. In Bangladesh’s view, these features should

a manner that achieves an equitable solution without taking each of these

277.

prolongation into and throughout the Bay of Bengal”.

comprises “both the landmass of Bangladesh and its uninterrupted geological

third major distinguishing feature is the Bengal depositional system, which

a significant coastal island lying within 5 nm of the Bangladesh mainland. The

of its coastline”. The second major geographical feature is St. Martin’s Island,

marked by “a second concavity, that is a concavity within the overall concavity

boundary terminus with Myanmar in the east. The Bangladesh coast is further

extending from the land boundary terminus with India in the west to the land

question. The first of these is the “concave shape of Bangladesh’s coastline”,

that characterize the present case and are relevant to the delimitation in

276.

Parties differ on the issue of relevant circumstances.

achieving an equitable solution. The Tribunal notes in this regard that the

relevant circumstances, calling for an adjustment of that line with a view to

consider whether there are factors in the present case that may be considered

275.

Relevant circumstances

87

Bangladesh argues that “[t]he effect of the double concavity is to push

Bangladesh observes that “Myanmar deploys two, not entirely

With respect to the first argument, Bangladesh points out that it

As to the second argument, Bangladesh observes that the only

Bangladesh submits that the cut-off effect is as prejudicial to it as was

Bangladesh also relies on the award in the case concerning
Delimitation of the maritime boundary between Guinea and Guinea-Bissau,

284.

Germany”.

then that equidistance threatens Bangladesh with a more severe cut-off than

the cut-off effect to Germany in the North Sea cases and that “[t]he reality is

283.

p. 445, para. 297).

Equatorial Guinea intervening), Judgment, I.C.J. Reports 2002, p. 303, at

Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria:

the coastline may be a circumstance relevant to the delimitation” (Land and

not concave, it also stated that “[t]he Court does not deny that the concavity of

found expressly that the portion of the coast relevant to the delimitation was

in Cameroon v. Nigeria. Bangladesh points out that while, in that case, the ICJ

ostensible jurisprudential basis for this claim of Myanmar is the ICJ’s decision

282.

acknowledged the doubly concave nature of Bangladesh’s coast.

contradicts what Myanmar said in its own Counter-Memorial, which expressly

281.

assertions are incorrect”.

legally irrelevant in any event”. Bangladesh is of the view that “[b]oth

that “there is no appreciable concavity and, second, that the concavity is

consistent, arguments to deny [the] relevance [of the concavity]”, namely, first

280.

dramatically to seaward but it is also stopped short of its 200-[nm] limit”.

and that it “is not only left with a wedge of maritime space that narrows

the two equidistance lines between Bangladesh and its neighbours together”,

279.

Concavity and cut-off effect

88
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of the solution resulting from the provisional equidistance line. It further
argues that this line drawn in the first stage of the equidistance/relevant
circumstances method meets the requirement of an equitable solution
imposed by articles 74 and 83 of the Convention. Therefore, it is not
necessary to modify or adjust it in the two other stages.

delimitation between Senegal and The Gambia on the coast of West Africa,

the 1987 agreed boundaries in the Atlantic Ocean between Dominica and the

French islands of Guadeloupe and Martinique, the 1984 agreement between

France and Monaco, the 2009 memorandum of understanding between

Malaysia and Brunei, and the 1990 agreement between Venezuela and

zone and the continental shelf, concavity per se is not necessarily a relevant

do not support Myanmar’s proposition.

produces a cut-off effect on the maritime entitlement of one of those States,

circumstance. However, when an equidistance line drawn between two States

292.

within 200 miles are common, Bangladesh maintains that these agreements

The Tribunal notes that in the delimitation of the exclusive economic

p. 42).

Part of the Strait of Malacca; and the 1993 agreement among Myanmar, India

and Thailand in the Andaman Sea – as support for the contention that cut-offs

the equidistance line (I.C.J. Pleadings, North Sea Continental Shelf, Vol. I,

the 1971 agreement among Indonesia, Malaysia and Thailand in the Northern

Republic of Germany specifically invoked the geographical situation of
Bangladesh (then East Pakistan) to illustrate the effect of a concave coast on

In relation to Myanmar’s reference to “the practice in the region” – the

1978 agreements among India, Indonesia and Thailand in the Andaman Sea;

287.

is manifestly concave. In fact, Bangladesh’s coast has been portrayed as a

trapped in the middle of a concavity”.

classic example of a concave coast. In the North Sea cases, the Federal

291.

Caribbean that the equidistance method does not work in the case of States

The Tribunal observes that the coast of Bangladesh, seen as a whole,

the provisional equidistance line.

conclusion that these agreements, collectively or individually, evidence a

broad recognition by States in Africa, in Europe, in the Americas, and in the

Bangladesh constitutes a relevant circumstance warranting an adjustment of

before the Tribunal”, Bangladesh argues that “[i]t is impossible not to draw the

The Tribunal will now consider whether the concavity of the coast of

290.

In response to Myanmar’s assertion that, as political compromises,

“these agreements have no direct applicability to the questions of law now

286.

***

the absence of excessive disproportionality – confirms the equitable character

State access to its 200-[nm] limit”. It refers in this regard to the 1975 agreed

Trinidad and Tobago.

289.

Myanmar submits that the test of proportionality – or, more precisely,

for a shift of the equidistance line”.

refashion nature […] this concavity cannot be seen as a circumstance calling

were ultimately agreed discarded equidistance in order to give the middle

had the equidistance method been used, and “[t]he maritime boundaries that

State is “pinched” in the middle of a concavity and would have been cut off,

Bangladesh draws attention to State practice in instances where a

any relevant circumstance that may lead to an adjustment of the provisional

anything that Bangladesh is seeking in this case”.

285.

effect is not as dramatic as Bangladesh claims” and that “there does not exist

relief the tribunal gave Guinea is considerable, certainly far greater than

equidistance line”. It observes in this regard that “[u]nless we completely

taken as a whole are concave”, Myanmar states that “the resulting enclaving

and its two neighbours did not fully cut Guinea off within 200 miles”, […] “the

While recognizing that it is a fact that the “coastlines of Bangladesh

288.

90

noting that, although in that case “[t]he equidistance lines between Guinea

89
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The Tribunal further notes that, on account of the concavity of the coast

This problem has been recognized since the decision in the North Sea

The Tribunal finds that the concavity of the coast of Bangladesh is a

Bangladesh argues that St. Martin’s Island is one of the important

equitable solution that is required by the 1982 Convention”.

remedied or compensated for as far as possible, being of itself creative of

equidistance line producing disproportionate effects on the areas of shelf
accruing to the two States” (Decision of 30 June 1977, RIAA, Vol. XVIII, p. 3,

Republic, ‘cutting off’ the coastal State from the further areas of the

continental shelf outside of and beyond this triangle” (ibid., at p. 17, para. 8).

law supports this view. In this regard Bangladesh notes that Myanmar
describes the French island of Ushant as being located in front of the French
coast, when in fact Ushant lies 10 miles off France’s Brittany coast, further

coastline, the equidistance method has the other drawback of resulting in the

middle country being enclaved by the other two and thus prevented from

extending its maritime territory as far seaward as international law permits”.

(Decision of 14 February 1985, ILR, Vol. 77, p. 635, at p. 682, para. 104)

Bangladesh coast as it is in front of Myanmar’s coast” and states that the case

that “[w]hen in fact […] there are three adjacent States along a concave

Bangladesh submits that “St. Martin’s Island is as much in front of the
301.

Boundary Between Guinea and Guinea-Bissau, the Arbitral Tribunal stated

Likewise, in the case concerning the Delimitation of the Maritime

question is whether an island would produce “an inequitable distortion of the

triangle with its apex to seaward and, as it was put on behalf of the Federal

296.

French Republic, in which the Court of Arbitration observed that the pertinent

area enclosed by the equidistance lines “to take the form approximately of a

at p. 113, para. 243).

between United Kingdom of Great Britain and Northern Ireland, and the

the line of the boundary inwards, in the direction of the concavity”, causing the

determine whether it is a special or a relevant circumstance”. It refers in this
regard to the Case concerning the Delimitation of the Continental Shelf

In this regard, the ICJ observed that “in the case of a concave or

characterized as being ‘in front of’ one coast or another does not in itself

recessing coast […], the effect of the use of the equidistance method is to pull

295.

p. 49, para. 89).

Bangladesh submits that, “whether or not an island can be

based on an equidistance line and “that even this is not enough to achieve the

exaggeration of the consequences of a natural geographical feature must be

300.

rejected,” then St Martin’s Island must be given full weight in any solution

be delimited, the more unreasonable are the results produced. So great an

inequity” (North Sea Continental Shelf, Judgment, I.C.J. Reports 1969, p. 3, at

299.

Bangladesh maintains that “if, contrary to [its] view, equidistance is not

that would ignore [this island] is inherently and necessarily inequitable”.

geographical features in the present case and that “[a]ny line of delimitation

298.

St. Martin’s Island

adjustment of that line.

equidistance line as drawn produces a cut-off effect on that coast requiring an

relevant circumstance in the present case, because the provisional

297.

92

then the greater the irregularity and the further from the coastline the area to

concave or convex coastlines that if the equidistance method is employed,

cases, in which the ICJ explained that “it has been seen in the case of

294.

as required by articles 74 and 83 of the Convention.

that the line if not adjusted would not result in achieving an equitable solution,

does produce a cut-off effect on the maritime projection of Bangladesh and

in question, the provisional equidistance line it constructed in the present case

293.

be necessary in order to reach an equitable result.

as a result of the concavity of the coast, then an adjustment of that line may

91
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Bangladesh states that “Myanmar’s proposition that a finding of special

Bangladesh contends that what really matters is a “contextualized

Bangladesh explains further that “[t]wo elements are required” for the

Bangladesh is of the view that a provisional equidistance line that

- the island of Qit at Jaradah in the case of Qatar v. Bahrain in
2001;

- the Yemeni Islands in the arbitration between Eritrea v. Yemen in
1999;

- the island of Abu Musa in the award between Dubai and Sharjah
in 1981;

- the island of Filfla in the case of Libya v. Malta settled in 1985;

- the island of Djerba in the case of Tunisia v. Libya settled in
1982;

- the Channel Islands in the case of Delimitation of the continental
shelf between France and the United Kingdom in 1977;

following islands:

Myanmar, in turn, emphasizes “the unique position of St Martin's

finally, the mainland coasts to be delimited are adjacent, not opposite”.

and also on the wrong side of the bisector claimed by Bangladesh; and,

very exceptional feature of being on the wrong side of the equidistance line

boundary and therefore to the starting point of the equidistance line; it has the

Island, which has three characteristic elements: it is close to the land

309.

line”.

distorts the line and concludes by stating that “St Martin’s does not distort the

particular feature affects the provisional equidistance line but whether it

Bangladesh explains that the pertinent question is not whether a

adjusted so as to achieve the equitable solution required by the Convention.

308.

Bangladesh, not Myanmar, that the provisional equidistance line needs to be

that:

[t]his is the effect, or the lack of effect, that was given to the

cause a significant cut-off effect – but the effect is not on Myanmar”. It is for

includes St. Martin’s “does cut across somebody’s coastal front, and does

307.

(1) the deflection of the equidistance line directly across another
State’s coastal front; and (2) the cut-off of that State’s seaward
access.

island to be disregarded or given less than full weight:

306.

disregarded or given less than full weight in the delimitation.

such a distorting effect on the provisional equidistance line and must be

relevant circumstance, Bangladesh, citing jurisprudence in support, states

Responding to Myanmar’s contention that no island in a position

Bangladesh notes that the ICJ and arbitral tribunals have developed a

clear and common approach to the determination of whether an island exerts

305.

- and the cays in the case of Nicaragua v. Honduras in 2007.

- Serpent’s Island in the case of Romania v. Ukraine in 2009;

- Sable Island in the arbitration of 2002 between the province of
Newfoundland and Labrador;

94

analogous to that of St. Martin's Island has ever been considered as a

304.

exercise, and renders it even more inequitable than it already is.

St. Martin’s Island that disproportionately affects Myanmar’s delimitation

case and that, to the contrary of what Myanmar claims, it is the elimination of

assessment” of an island’s effect in the particular circumstances of a given

303.

continental shelf delimitations”.

and given less than full effect in the [exclusive economic zone] and

12-[nm] territorial sea that they have been treated as relevant circumstances

mainland is wrong” and that, “[i]n fact, it is when islands lie outside a State’s

or relevant circumstance is more likely when an island lies closer to the

302.

Scilly Isles are 21 miles off the United Kingdom coast.

than St. Martin’s Island is from Bangladesh, and observes moreover that the
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315.

310.

19 October 1981, ILR, Vol. 91, p. 543, at p. 677), the case concerning the
Continental Shelf (Libyan Arab Jamahiriya/Malta) (Judgment, I.C.J. Reports
1985, p. 13, at p. 48, para. 64), the case concerning Maritime Delimitation and
Territorial Questions between Qatar and Bahrain (Merits, Judgment, I.C.J.

to the land boundary terminus on the other side on the Naaf River” and had

not mentioned St. Martin's Island. Myanmar points out in this regard that “[t]his

makes even more curious the claim made […] that the island is ‘an integral

part of the Bangladesh coast’”.

On the issue of the effect that islands have on delimitation of the

Myanmar asserts that “[i]n almost all the cases that have been

Myanmar points out that St. Martin’s Island, which is 5 kilometres long,

would by itself generate at least 13,000 square kilometres of maritime area for

314.

line beyond the territorial sea”.

islands” and “were not given any effect on the construction of the equidistance

adjudged, the islands in question [...] have not been considered to be coastal

313.

process as a relevant circumstance”.

equidistance line beyond the territorial sea, or in the second stage of the

first stage of the process, as an island that should have effect in drawing an

island in the position of St Martin's Island has ever been considered, in the

one looks “closely at how case law has applied the methodology, [...] no

exclusive economic zone and the continental shelf, Myanmar points out that if

312.

the delimitation of the exclusive economic zones”.

considerations lead to it not being accorded more effect in the framework of

effect that is most appropriate to its unique location; and “the same

of the territorial sea”, which explains the care taken by Myanmar to give it the

that it produces “make it a special circumstance in the case of the delimitation

The Tribunal will now consider whether St. Martin’s Island, in the

The Tribunal observes that the effect to be given to an island in the

St. Martin’s Island is an important feature which could be considered a

unwarranted distortion of the delimitation line. The distorting effect of an island

projection from Myanmar’s coast in a manner that would cause an

zone and the continental shelf would result in a line blocking the seaward

giving effect to St. Martin’s Island in the delimitation of the exclusive economic

relevant circumstance in the present case. However, because of its location,

318.

solution that is equitable.

unique and requires specific treatment, the ultimate goal being to reach a

of the specific case. There is no general rule in this respect. Each case is

continental shelf depends on the geographic realities and the circumstances

delimitation of the maritime boundary in the exclusive economic zone and the

317.

warranting an adjustment of the provisional equidistance line.

circumstances of this case, should be considered a relevant circumstance

316.

***

I.C.J. Reports 2009, p. 61, at p. 122-128, para. 185).

(Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment,

Reports 2001, p. 40, at pp. 104-109, para. 219) and the Black Sea case

disproportionate result”, citing the Dubai/Sharjah Border Arbitration (Award of

coast extends, from west to east, from the land boundary terminus with India

Myanmar observes that the location of St. Martin’s Island and the effect

shelf between Myanmar and Bangladesh, “this would produce a

Myanmar points out that Bangladesh had stated in its Reply that “its relevant

311.

Island” in the delimitation of the exclusive economic zone and the continental

Island in its coastal façade or in the description of its relevant coast”,

Myanmar argues that “if […] effect were to be given to St. Martin’s

a result which, according to Myanmar, is manifestly disproportionate.

very excessive distorting effect on delimitation”.

Myanmar notes that “Bangladesh has never included St. Martin’s

Bangladesh in the framework of the delimitation between continental masses,

96

Myanmar contends that “[t]hose three elements together create a serious,

95
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The Tribunal does not consider that the Bengal depositional system is

made within the relevant legal constraints to produce an equitable result. As
the Arbitral Tribunal observed in the Arbitration between Barbados and
Trinidad and Tobago, “[t]here are no magic formulas” in this respect (Decision

waters within the 200 nm limit are to be determined on the basis of geography

of the coasts of the Parties in relation to each other and not on the geology or

geomorphology of the seabed of the delimitation area.

of 11 April 2006, RIAA, Vol. XXVII, p. 147, at p. 243, para. 373).

327.

The Tribunal notes that there are various adjustments that could be

2009, p. 61, at p. 127, para. 201).

Delimitation in the Black Sea (Romania v. Ukraine), Judgment, I.C.J. Reports

entitlements, in a reasonable and mutually balanced way” (Maritime

coasts of the Parties “to produce their effects, in terms of maritime

The Tribunal agrees that the objective is a line that allows the relevant

boundary applicable both to the seabed and subsoil and to the superjacent

shelf within 200 nm. The location and direction of the single maritime

relevant to the delimitation of the exclusive economic zone and the continental

322.

***

326.

seaward projection of Myanmar’s coastal façade.

entitlement is, by operation of article 76, paragraph 1, of the Convention,

determined purely by reference to distance from the coast.

way so as to avoid drawing a line having a converse distorting effect on the

circumstance. It points out that Bangladesh itself admits that within 200 nm

the line on Bangladesh’s concave coast, an equitable solution requires, in
light of the coastal geography of the Parties, that this be done in a balanced

Myanmar rejects Bangladesh’s contention that the Bengal depositional

must be made to its provisional equidistance line to abate the cut-off effect of

The Tribunal, therefore, takes the position that, while an adjustment

system is a relevant circumstance, stating that this is a “very curious” special

321.

constitute a grievous inequity.

325.

adjustment of the provisional equidistance line.

pertinent, that adopting a boundary in the area within 200 nm that would cut

off Bangladesh, and deny it access to, and rights in the area beyond, would

maritime projection of Bangladesh is a relevant circumstance, requiring an

The Tribunal recalls that it has decided earlier in this Judgment (see

land mass and the Bay of Bengal sea floor is so clear, so direct and so

324.

paragraph 297) that the concavity which results in a cut-off effect on the

As regards the Bengal depositional system, Bangladesh states that the

the delimitation area.

physical, geological and geomorphological connection between Bangladesh’s

320.

coastal front. This produces a pronounced cut-off effect on the southward

the continental shelf.

Bengal depositional system

concavity causes the provisional equidistance line to cut across Bangladesh’s

effect to it in drawing the delimitation line of the exclusive economic zone and

maritime projection of Bangladesh’s coast that continues throughout much of

River and its land boundary terminus with India is decidedly concave. This

Island is not a relevant circumstance and, accordingly, decides not to give any

As noted by the Tribunal in paragraph 291, the coast of Bangladesh

between its land boundary terminus with Myanmar at the mouth of the Naaf

323.

Adjustment of the provisional equidistance line

98

For the foregoing reasons, the Tribunal concludes that St. Martin’s

319.

12 nm from the coast.

on an equidistance line may increase substantially as the line moves beyond

97
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In the case concerning the Continental Shelf (Libyan Arab

The Tribunal decides that, in view of the geographic circumstances in

The fact that this adjustment may affect most of the line in the present

The Tribunal, therefore, determines that the adjustment of the

Tribunal to identify the relevant coasts of Bangladesh.

shifts markedly from north-west to west, as indicated by the lines drawn by the

point on Kutubdia Island at which the direction of the coast of Bangladesh

selected the point on the provisional equidistance line that is due south of the

the southward projection of the coast of Bangladesh. The Tribunal has

20° 03’ 32.0” N, 91°50’ 31.8” E, where the equidistance line begins to cut off

provisional equidistance line should commence at point X with coordinates

331.

Maritime Delimitation in the Area between Greenland and Jan Mayen.

concerning the Continental Shelf (Libyan Arab Jamahiriya/Malta) and

adjustment, while the ICJ adjusted the lines in their entirety in the cases

of Trinidad and Tobago it was concluded that only part of the line required

The Tribunal notes that in the Arbitration between Barbados and the Republic

relevant circumstance justifying it and the line produces an equitable solution.

case is not an impediment, so long as the adjustment is tailored to the

330.

circumstances.

coast. The direction of the adjustment is to be determined in the light of those

point where it begins to cut off the seaward projection of the Bangladesh

the present case, the provisional equidistance line is to be deflected at the

329.

extending seaward from the coasts of the Parties.

circumstances of the present case, which entails a lateral delimitation line

taken in this arbitration would appear to be suited to the geographic

its direction was determined in light of those circumstances. The approach

line was deflected at the point suggested by the relevant circumstances, and

Arbitration between Barbados and the Republic of Trinidad and Tobago, the

and Jan Mayen the position and direction of the line were adjusted, and in the

the case concerning Maritime Delimitation in the Area between Greenland

Jamahiriya/Malta) the position of the line but not its direction was adjusted, in

328.

99

Having concluded that the overlapping projections from the coasts of

The projection southward from the coast of Bangladesh continues

The Tribunal accordingly believes that there is reason to consider an

The Tribunal is satisfied that such an adjustment, commencing at the

The Tribunal notes that as the adjusted line moves seaward of the
broad curvature formed by the relevant coasts of the Parties, the balanced

336.

effects in a reasonable and balanced way.

consistent manner that allows the coasts of both Parties to produce their

exclusive economic zone and the continental shelf, and that it does so in a

southward projection of the coast of Bangladesh with respect to both the

starting point X identified in paragraph 331, remedies the cut-off effect on the

335.

effect on the seaward projection of Myanmar’s coast.

Bangladesh, while a shift in the opposite direction would produce a cut-off

of the provisional equidistance line on the southward projection of the coast of

west would produce a line that does not adequately remedy the cut-off effect

projections from the coast of one Party or the other. A shift toward the north-

shift in the angle of that azimuth would result in cut-off effects on the

substantially from a geodetic line starting at an azimuth of 215°. A significant

plausible adjustment of the provisional equidistance line would not differ

starting at a particular azimuth. In the view of the Tribunal the direction of any

adjustment of the provisional equidistance line by drawing a geodetic line

334.

from the coasts of the Parties.

not necessary to change the direction of the adjusted line as it moves away

off effects on this projection. In the geographic circumstances of this case it is

throughout the delimitation area. There is thus a continuing need to avoid cut-

333.

equidistance line in that light.

rights, the Tribunal considered how to make the adjustment to the provisional

and continental shelves outside the area in which a third party may have

the Parties extend to the limits of their respective exclusive economic zones

332.

100
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The delimitation line for the exclusive economic zone and the

From point 9, the delimitation line follows a geodetic line until

From point 10(T1), the delimitation line follows a geodetic line until

From point 11(X), the delimitation line continues as a geodetic line

is measured.

from the baselines from which the breadth of the territorial sea of Bangladesh

starting at an azimuth of 215° until it reaches a point which is located 200 nm

340.

paragraph 331.

adjustment of the line begins to take effect as determined by the Tribunal in

point 11(X) with coordinates 20° 03’ 32.0” N, 91° 50’ 31.8” E, at which the

339.

point 10(T1) with coordinates 20° 13’ 06.3” N, 92° 00’ 07.6” E.

338.

Island intersects with the equidistance line referred to in paragraphs 271-274.

arcs of the 12 nm limit of Bangladesh’s territorial sea around St. Martin’s

coordinates 20° 26’ 39.2” N, 92° 9’ 50.7” E, the point at which the envelope of

continental shelf of the Parties within 200 nm begins at point 9 with

337.

Delimitation line

the terminus of Bangladesh’s land boundary with India.

point that is nearly equidistant from Cape Negrais on Myanmar’s coast and

intersects the 200 nm limit of the exclusive economic zone of Myanmar at a

effects it produces in relation to those coasts are confirmed by the fact that it

101
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While the Parties are in agreement that the Tribunal is requested to

Jurisdiction to delimit the continental shelf in its entirety

Continental shelf beyond 200 nautical miles

As pointed out in paragraph 45, Myanmar does not dispute that “as a

Myanmar states in its Counter Memorial that the question of the

At the same time Myanmar submits that “[e]ven if the Tribunal were to

Myanmar further submits that “[a]s long as the outer limit of the

(hereinafter “the Commission”), “the Tribunal, as a court of law, cannot

recommendations” of the Commission on the Limits of the Continental Shelf

continental shelf has not been established on the basis of the

345.

rights of third parties and also those relating to the international seabed area”.

because any judicial pronouncement on these issues might prejudice the

non), the Tribunal would still not have jurisdiction to determine this line

decide that there could be a single maritime boundary beyond 200 [nm] (quod

344.

from the baselines from which the territorial sea is measured.

delimitation line, in its view, terminates well before reaching the 200 nm limit

beyond 200 nm in general should not arise in the present case because the

jurisdiction of the Tribunal regarding the delimitation of the continental shelf

343.

shelf beyond 200 nm.

Tribunal of its jurisdiction with respect to the delimitation of the continental

raises the issue of the advisability in the present case of the exercise by the

beyond 200 [nm], could fall within the jurisdiction of the Tribunal”. However, it

matter of principle, the delimitation of the continental shelf, including the shelf

342.

that it has jurisdiction to do so, should exercise such jurisdiction.

continental shelf beyond 200 nm and whether the Tribunal, if it determines

they disagree as to whether the Tribunal has jurisdiction to delimit the

delimit the continental shelf between them in the Bay of Bengal within 200 nm,

341.

IX.

103

In support of its position, Myanmar refers to the Arbitral Award in the

Myanmar asserts that in the case concerning Territorial and Maritime

During the oral proceedings Myanmar clarified its position, stating, inter

only problem that arose concerned the possibility that the Tribunal might in

between the two countries in the Bay of Bengal”. According to Myanmar, the

settlement of dispute […] relating to the delimitation of maritime boundary

with the provisions of article 287, paragraph 1, of the Convention, “for the

Parties accepted the Tribunal’s jurisdiction on the same terms, in accordance

alia, that in principle it did not question the jurisdiction of the Tribunal. The

348.

beyond 200 nm.

made recommendations to the two countries regarding the continental shelf

between Nicaragua and Honduras because the Commission had not yet

v. Honduras), the ICJ declined to delimit the continental shelf beyond 200 nm

Dispute between Nicaragua and Honduras in the Caribbean Sea (Nicaragua

347.

p. 1172, para. 81).

will in fact exist” (Decision of 10 June 1992, ILM, Vol. 31 (1992), p. 1145, at

reach a decision by assuming hypothetically the eventuality that such rights

France of 10 June 1992, which states: “[i]t is not possible for a tribunal to

Case concerning the Delimitation of Maritime Areas between Canada and

346.

A review of a State’s submission and the making of
recommendations by the Commission on this submission is a
necessary prerequisite for any determination of the outer limits of
the continental shelf of a coastal State ‘on the basis of these
recommendations’ under article 76 (8) of UNCLOS and the area of
continental shelf beyond 200 [nm] to which a State is potentially
entitled; this, in turn, is a necessary precondition to any judicial
determination of the division of areas of overlapping sovereign
rights to the natural resources of the continental shelf beyond
200 [nm]. […] To reverse the process [...], to adjudicate with
respect to rights the extent of which is unknown, would not only
put this Tribunal at odds with other treaty bodies, but with the
entire structure of the Convention and the system of international
ocean governance.

what the outer limits are”. It argues in this regard that:

determine the line of delimitation on a hypothetical basis without knowing

104
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between three States, it can indicate the “general direction for the final part of
the maritime boundary between Myanmar and Bangladesh”, and that doing so
would be “in accordance with the well-established practise” of international
courts and tribunals.

355.

inner part of the continental shelf, i.e., that part within 200 nm, and the part

beyond that distance, according to Bangladesh, delimitation of the entire

continental shelf is covered by article 83, and the Tribunal plainly has

jurisdiction to carry out delimitation beyond 200 nm.

351.

With reference to Myanmar’s argument regarding the rights of third

parties, Bangladesh states that a potential overlapping claim of a third State

352.

entirely the relevant circumstances relied upon by Bangladesh”.

line within 200 [nm]. Such an outcome would require the Tribunal to disregard

if the Tribunal first accepts Myanmar’s arguments in favour of an equidistance

200 [nm] limit”. Bangladesh contends that “[t]his can only be a valid argument

200 [nm] is delimited, the terminus of Bangladesh’s shelf falls short of the

200 [nm] is based instead on the proposition that once the area within

that “Myanmar’s argument that Bangladesh has no continental shelf beyond

line terminates well before reaching the 200 [nm] limit”, Bangladesh states

delimiting the shelf beyond 200 [nm] does not arise because the delimitation

[…]

3.
With respect to the area of shelf where the claims of
Bangladesh and Myanmar overlap with those of India, the Tribunal
need only determine which of the two Parties in the present
proceeding has the better claim, and effect a delimitation that is
only binding on Bangladesh and Myanmar. Such a delimitation as

The delimitation by the Tribunal of a maritime boundary in
2.
the continental shelf beyond 200 [nm] does not prejudice the
rights of third parties. In the same way that international courts
and tribunals have consistently exercised jurisdiction where the
rights of third States are involved, ITLOS may exercise
jurisdiction, even if the rights of the international community to the
international seabed were involved, which in this case they are
not.

1.

the jurisdiction of the Tribunal, Bangladesh states that:

In summarizing its position on the issue of the rights of third parties and

with India, Myanmar accepts that even if the Tribunal cannot fix a tripoint

Convention draws no distinction in this regard between jurisdiction over the

Responding to Myanmar’s argument that “in any event, the question of

354.

Bangladesh observes that with respect to the potential areas of overlap

Bangladesh”.

articles 76 and 83, in regard to the delimitation of the continental shelf. As the

the Convention to adjudicate disputes between States arising under

Bangladesh is of the view that the Tribunal is expressly empowered by

which makes clear that the outer limits of the continental shelf vis-à-vis the

lateral, outer) limits of the continental shelf of the two countries”.

350.

the international seabed area disregards its own submission to the CLCS,

such entitlements exist, on their seaward extension – i.e., on the outer (not

international seabed are far removed from the maritime boundary with

353.

entitlements of the two Parties to the continental shelf beyond 200 [nm] and, if

Bangladesh also observes that Myanmar’s contention “with regard to

Statute.

accordance with Article 76 of the Convention, have taken a position on the

recommendations of the Commission concerning the existence of

acta and that this assurance is provided in article 33, paragraph 2, of the

but defer judgment on this aspect of the matter until the Parties, in

are unaffected by it. Bangladesh points out that so far as third States are
concerned, a delimitation judgment by the Tribunal is merely res inter alios

Myanmar further observed that if the Tribunal “nevertheless were to

consider the Application admissible on this point – quod non – you could not

349.

between two States that are subject to the jurisdiction of the Tribunal,

continental shelf beyond 200 nm.

because third States are not bound by the Tribunal’s judgment and their rights

cannot deprive the Tribunal of jurisdiction to delimit the maritime boundary

106

this matter exercise this jurisdiction and decide on the delimitation of the
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Bangladesh observes that there is no conflict between the roles of the

Bangladesh adds that the Commission may not make any

Bangladesh points out that if Myanmar’s argument were accepted, the

Summarizing its position, Bangladesh states that in portraying

recommendations by the Commission as a prerequisite to the exercise of

359.

maritime boundaries in the outer continental shelf would forever disappear”.

position opens a jurisdictional black hole into which all disputes concerning

the UNCLOS dispute settlement procedures would be negated. Myanmar’s

application. Bangladesh adds that “[i]n effect, the very object and purpose of

under Part XV, Section 2, of the Convention would have no practical

shelf beyond 200 nm, the compulsory procedures entailing binding decisions

would be that, whenever parties are in dispute in regard to the continental

would have to wait for the Tribunal to act. According to Bangladesh, the result

Tribunal would have to wait for the Commission to act and the Commission

358.

consent to the Commission’s actions”.

continental shelf and the refusal by at least one of them (Bangladesh) to

is precluded from acting due to the Parties’ disputed claims in the outer

submissions. According to Bangladesh, in the present case, “the Commission

parties, unless the parties give their consent that the Commission review their

Tribunal or another judicial or arbitral body or by agreement between the

recommendations on the outer limits until any such dispute is resolved by the

357.

between States with opposite or adjacent coasts.

paragraph 1, of the Convention, provided there are no disputed claims

outer limits of the continental shelf with the Area, as defined in article 1,

and that the Commission makes recommendations as to the delineation of the

Tribunal has jurisdiction to delimit boundaries within the outer continental shelf

contrary, the roles are complementary. Bangladesh also states that the

Tribunal and the Commission in regard to the continental shelf and that, to the

356.

between the two Parties to this proceeding would not be binding
on India.

107

The Tribunal will now consider whether it has jurisdiction to delimit the

Article 76 of the Convention embodies the concept of a single

In this regard, the Tribunal notes that in the Arbitration between

For the foregoing reasons, the Tribunal finds that it has jurisdiction to

jurisdiction.

whether, in the circumstances of this case, it is appropriate to exercise that

delimit the continental shelf in its entirety. The Tribunal will now consider

363.

para. 213).

shelf” (Decision of 11 April 2006, RIAA, Vol. XXVII, p. 147, at pp. 208-209,

than an inner continental shelf and a separate extended or outer continental

[…] and […] in any event there is in law only a single ‘continental shelf’ rather

since […] it either forms part of, or is sufficiently closely related to, the dispute

dispute to be dealt with by the Tribunal includes the outer continental shelf,

Barbados and Trinidad and Tobago, the Arbitral Tribunal decided that “the

362.

distinction.

States with opposite or adjacent coasts, likewise does not make any such

Convention, concerning the delimitation of the continental shelf between

shelf within 200 nm and the shelf beyond that limit. Article 83 of the

continental shelf in its entirety without any distinction being made between the

Convention, the coastal State exercises exclusive sovereign rights over the

continental shelf. In accordance with article 77, paragraphs 1 and 2, of the

361.

continental shelf beyond 200 nm.

360.

***

Part XV and with article 76, paragraph 10, of the Convention.

continental shelf beyond 200 nm impossible, which is inconsistent with

would make the exercise by the Tribunal of its jurisdiction with respect to the

jurisdiction by the Tribunal, Myanmar sets forth a “circular argument” that
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The Tribunal will first address Myanmar’s argument that Bangladesh’s

The Tribunal will now turn to the question of whether the exercise of its

The Tribunal observes that, as provided for in article 33, paragraph 2,

The Tribunal must therefore consider whether it is appropriate to

the Advisory Opinion of the Seabed Disputes Chamber, article 31 of the
Vienna Convention is to be considered “as reflecting customary international

precise terminus, for example by specifying that it continues until it reaches

the area where the rights of third parties may be affected.

been established by each Party pursuant to article 76, paragraph 8, of the

beyond 200 nm until such time as the outer limits of the continental shelf have

the present case from exercising its jurisdiction to delimit the continental shelf

The Tribunal will now examine the issue of whether it should refrain in

International Seabed Authority and this Tribunal. Activities of these bodies are

community.

369.

bodies to implement its provisions, including the Commission, the

drawing a line of delimitation, will not prejudice the rights of the international

to in the Convention.

implementation of the Convention. The same is true of other bodies referred

complementary to each other so as to ensure coherent and efficient

373.

The Convention sets up an institutional framework with a number of

submitted to the Seabed Disputes Chamber), 1 February 2011, para. 57).

entities with respect to activities in the Area (Request for Advisory Opinion

present case is situated far from the Area. Accordingly, the Tribunal, by

the continental shelf beyond 200 nm that is the subject of delimitation in the

observe that, as is evident from the Parties’ submissions to the Commission,

In addition, as far as the Area is concerned, the Tribunal wishes to

terms in their context and in the light of its object and purpose. As stated in

segment of a maritime boundary may be determined without indicating its

368.

be interpreted in good faith in accordance with the ordinary meaning of its

parties. Moreover, it is established practice that the direction of the seaward

law” (Responsibilities and obligations of States sponsoring persons and

372.

Pursuant to article 31 of the Vienna Convention, the Convention is to

Convention and article 3, paragraph 1, of Annex II to the Convention.

role of the Commission as provided for in article 76, paragraph 8, of the

proceed with the delimitation of the continental shelf beyond 200 nm given the

371.

the continental shelf by the Tribunal cannot prejudice the rights of third

parties in respect of that particular dispute”. Accordingly, the delimitation of

of the Statute, its decision “shall have no binding force except between the

367.

jurisdiction could prejudice the rights of third parties.

366.

of the entitlement to maritime areas of the parties concerned did not arise.

seaward limits of these maritime areas. However, in such cases the question

exclusive economic zone and the continental shelf reaches the 200 nm limit.

delimitation of the territorial sea or the exclusive economic zone
notwithstanding the fact that disputes regarding baselines affect the precise

The Tribunal notes that this argument cannot be sustained, given its

decision, as set out in paragraph 339, that the delimitation line of the

365.

limits of a maritime zone does not preclude delimitation of that zone. Lack of

the continental shelf does not extend up to 200 nm.

agreement on baselines has not been considered an impediment to the

370.

The Tribunal wishes to point out that the absence of established outer

opportunity to consider its reaction to the recommendations.

recommendations to each Party on its submission and each Party has had the

Convention or at least until such time as the Commission has made

110

which Bangladesh enjoys sovereign rights with respect to natural resources of

continental shelf cannot extend beyond 200 nm because the maritime area in

364.

Exercise of jurisdiction
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the “actions of the Commission shall not prejudice matters relating to
delimitation of boundaries between States with opposite or adjacent coasts”.

continental shelf. The Convention stipulates in article 76, paragraph 8, that the

“limits of the shelf established by a coastal State on the basis of these

Commission of its functions on matters related to the delineation of the outer
limits of the continental shelf.

Annex II to the Convention stipulates that the functions of the Commission

are, inter alia, to consider the data and other material submitted by coastal

There is nothing in the Convention or in the Rules of Procedure of the

Commission or in its practice to indicate that delimitation of the continental

377.

The Arbitral Tribunal, in that case, did not exercise its jurisdiction stating that:

(Decision of 11 April 2006, RIAA, Vol. XXVII, p. 147, at p. 209, para. 217).

delimitation of the maritime boundary of the continental shelf beyond 200 nm

Republic of Trinidad and Tobago found that its jurisdiction included the

include international courts and tribunals.

The Arbitral Tribunal in the Arbitration between Barbados and the

382.

settlement procedures under article 83 and Part XV of the Convention, which

respect to delimitation of maritime boundaries is entrusted to dispute

international courts and tribunals.

delimitation of maritime boundaries. The function of settling disputes with

In this respect, the Tribunal notes the positions taken in decisions by

381.

the outer limits of the continental shelf, but it does so without prejudice to

recommendations to coastal States on matters relating to the establishment of

through international courts and tribunals.

Under the latter article, the Commission is assigned the function of making

shelf beyond 200 nm. However, unlike in the present case, in all those
situations delimitation has been effected by agreement between States, not

There is a clear distinction between the delimitation of the continental

shelf under article 83 and the delineation of its outer limits under article 76.

376.

submission, have included areas in respect of which there was agreement

accordance with article 76 of the Convention.

between the States concerned effecting the delimitation of their continental

380.

those limits extend beyond 200 nm and to make recommendations in

Several submissions made to the Commission, beginning with the first

that of the continental shelf, is without prejudice to the exercise by the

of experts in the field of geology, geophysics or hydrography. Article 3 of

States concerning the outer limits of the continental shelf in areas where

their jurisdiction regarding the delimitation of maritime boundaries, including

Annex II to the Convention provides that the Commission shall be composed

question of delimitation of the continental shelf between States with opposite
or adjacent coasts, so the exercise by international courts and tribunals of

Thus, the Commission plays an important role under the Convention

and has a special expertise which is reflected in its composition. Article 2 of

375.

Just as the functions of the Commission are without prejudice to the

further confirmed by article 9 of Annex II, to the Convention, which states that

State on matters related to the establishment of the outer limits of its

379.

continental shelf between States with opposite or adjacent coasts”. This is

Commission, whose mandate is to make recommendations to the coastal

recommendations shall be final and binding”.

of this article are without prejudice to the question of delimitation of the

information on the limits of its continental shelf beyond 200 nm to the

Article 76, paragraph 10, of the Convention states that “[t]he provisions

378.

coastal State, pursuant to article 76, paragraph 8, is required to submit

element in the structure set out in that article. In order to realize this right, the

functions.

shelf constitutes an impediment to the performance by the Commission of its

The right of the coastal State under article 76, paragraph 8, of the

Convention to establish final and binding limits of its continental shelf is a key

374.
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In the case concerning Territorial and Maritime Dispute between

Pursuant to rule 46 of the Rules of Procedure of the Commission, in

386.

Paragraph 5 (a) of Annex I to the same Rules further provides:

(b)
Assured by the coastal States making the submission to
the extent possible that the submission will not prejudice matters
relating to the delimitation of boundaries between States.

(a)
Informed of such disputes by the coastal States making the
submission; and

In case there is a dispute in the delimitation of the continental
shelf between opposite or adjacent States, or in other cases of
unresolved land or maritime disputes, related to the submission,
the Commission shall be:

The consequence of these decisions of the Commission is that, if the

the Convention may remain unresolved. The Tribunal notes that the record in

outer limits of the continental shelf of each of the Parties under article 76 of

article 83 of the Convention, the issue concerning the establishment of the

Tribunal declines to delimit the continental shelf beyond 200 nm under

390.

in order to take into account any further developments that might
occur in the intervening period, during which the States concerned
might wish to take advantage of the avenues available to them,
including provisional arrangements of a practical nature as
outlined in annex I to the rules of procedure. (Statement by the
Chairman of the Commission on the progress of work in the
Commission, CLCS/72 of 16 September 2011, p. 7, paragraph 22)

submission of Bangladesh,

Commission shall be considered in accordance with Annex I to those Rules.

Annex I, paragraph 2, provides:

389.

The Commission also decided to defer the consideration of the

CLCS/64 of 1 October 2009, p. 10, paragraph 40)

between States with opposite or adjacent coasts, submissions to the

the event that there is a dispute in the delimitation of the continental shelf

385.

the Chairman of the Commission on the progress of work in the Commission,

deferred consideration of the submission made by Myanmar (Statement by

procedural and substantive circumstances of each case.

Taking into account Bangladesh’s position, the Commission has

given the presence of a dispute between Bangladesh and
Myanmar concerning entitlement to the parts of the continental
shelf in the Bay of Bengal claimed by Myanmar in its submission,
the Commission may not “consider and qualify” the submission
made by Myanmar without the “prior consent given by all States
that are parties to such a dispute”.

and, recalling paragraph 5 (a) of Annex I to the Rules, observed that:

Commission, and of Annex I thereto, there was a dispute between the Parties

Nations, that, for the purposes of rule 46 of the Rules of Procedure of the

388.

The Tribunal observes that the determination of whether an

In the present case, Bangladesh informed the Commission by a note

verbale dated 23 July 2009, addressed to the Secretary-General of the United

387.

5. (a) In cases where a land or maritime dispute exists, the
Commission shall not consider and qualify a submission made by
any of the States concerned in the dispute. However, the
Commission may consider one or more submissions in the areas
under dispute with prior consent given by all States that are
parties to such a dispute.

114

international court or tribunal should exercise its jurisdiction depends on the

384.

The Court may accordingly, without specifying a precise
endpoint, delimit the maritime boundary and state that it extends
beyond the 82nd meridian without affecting third-States rights. It
should also be noted in this regard that in no case may the line
be interpreted as extending more than 200 [nm] from the
baselines from which the breadth of the territorial sea is
measured; any claim of continental shelf rights beyond 200 miles
must be in accordance with Article 76 of UNCLOS and reviewed
by the Commission on the Limits of the Continental Shelf
established thereunder. (Judgment, I.C.J. Reports 2007, p. 659,
at p. 759, para. 319).

ICJ declared that:

Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras), the

383.

As will become apparent, however, the single maritime boundary
which the Tribunal has determined is such that, as between
Barbados and Trinidad and Tobago, there is no single maritime
boundary beyond 200 nm. (ibid., at p. 242, para. 368)
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A decision by the Tribunal not to exercise its jurisdiction over the

In the view of the Tribunal, it would be contrary to the object and

The Tribunal observes that the exercise of its jurisdiction in the present

For the foregoing reasons, the Tribunal concludes that, in order to fulfil

shelf in accordance with article 76, paragraph 8, of the Convention.

without prejudice to the establishment of the outer limits of the continental

continental shelf between the Parties beyond 200 nm. Such delimitation is

case, it has an obligation to adjudicate the dispute and to delimit the

its responsibilities under Part XV, Section 2, of the Convention in the present

394.

made to it or hindering it from issuing appropriate recommendations.

is not seen as precluding examination by the Commission of the submissions

between States regarding delimitation of the continental shelf beyond 200 nm

Commission, inasmuch as the settlement, through negotiations, of disputes

case cannot be seen as an encroachment on the functions of the

393.

their rights over the continental shelf.

leave the Parties in a position where they may be unable to benefit fully from

Convention to ensure the effective implementation of its provisions, would

present case, by the Commission and the Tribunal, two organs created by the

purpose of the Convention not to resolve the existing impasse. Inaction in the

392.

efficient operation of the Convention.

resolve a long-standing dispute, but also would not be conducive to the

dispute relating to the continental shelf beyond 200 nm would not only fail to

391.

settled.

on other avenues available to them so long as their delimitation dispute is not

this case affords little basis for assuming that the Parties could readily agree

115

The delimitation of the continental shelf beyond 200 nm in this case

396.

1.
The continental shelf of a coastal State comprises the
seabed and subsoil of the submarine areas that extend beyond its
territorial sea throughout the natural prolongation of its land
territory to the outer edge of the continental margin, or to a
distance of 200 [nm] from the baselines from which the breadth of
the territorial sea is measured where the outer edge of the
continental margin does not extend up to that distance.
2.
The continental shelf of a coastal State shall not extend
beyond the limits provided for in paragraphs 4 to 6.
3.
The continental margin comprises the submerged
prolongation of the land mass of the coastal State, and consists of
the seabed and subsoil of the shelf, the slope and the rise. It does
not include the deep ocean floor with its oceanic ridges or the
subsoil thereof.
4.
(a)
For the purposes of this Convention, the coastal
State shall establish the outer edge of the continental margin
wherever the margin extends beyond 200 [nm] from the baselines
from which the breadth of the territorial sea is measured, by either:
(i)
a line delineated in accordance with paragraph 7 by
reference to the outermost fixed points at each of which the
thickness of sedimentary rocks is at least 1 per cent of the
shortest distance from such point to the foot of the continental
slope; or
(ii)
a line delineated in accordance with paragraph 7 by
reference to fixed points not more than 60 [nm] from the foot of
the continental slope.
(b)
In the absence of evidence to the contrary, the foot of the
continental slope shall be determined as the point of maximum
change in the gradient at its base.
5.
The fixed points comprising the line of the outer limits of
the continental shelf on the seabed, drawn in accordance with
paragraph 4 (a)(i) and (ii), either shall not exceed 350 [nm] from
the baselines from which the breadth of the territorial sea is
measured or shall not exceed 100 [nm] from the 2,500 metre
isobath, which is a line connecting the depth of 2,500 metres.

Definition of the continental shelf

Article 83 is set forth in paragraph 182 and article 76 reads as follows:

Convention.

entails the interpretation and application of both article 76 and article 83 of the

395.

Entitlement
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Thus the question the Tribunal should first address in the present case

In the present case, the Parties have made claims to the continental

Considering the above positions of the Parties, the Tribunal will

the Parties beyond 200 nm.

402.

398.

403.

question of entitlements of the Parties to the continental shelf beyond 200 nm.
For Bangladesh, “the 1982 Convention requires that ITLOS delimit the areas
of outer continental shelf claimed by both Bangladesh and Myanmar by

before it can delimit the shelf: does either Party have an entitlement to a

continental shelf beyond 200 [nm]?” Likewise, Myanmar observes that “the

determination of the entitlements of both States to a continental shelf beyond

200 [nm] and their respective extent is a prerequisite for any delimitation”.

Bangladesh argues that the Tribunal is required to decide on the

the continental shelf beyond 200 nm.

Parties also recognize the interrelationship between entitlement and

delimitation. Bangladesh states that “[t]he Tribunal must answer this question

and should in the present case determine the entitlements of the Parties to

respectively in articles 76 and 83 of the Convention, they are interrelated. The

The Tribunal will now address the first question, namely, whether it can

the Tribunal will take a decision on the delimitation of the continental shelf of

entitlements and whether they overlap.

While entitlement and delimitation are two distinct concepts addressed

and whether those entitlements overlap. On the basis of these determinations,

Delimitation presupposes an area of overlapping entitlements.

whether the Parties have entitlements to the continental shelf beyond 200 nm

interrelation with that of continental margin. Finally, the Tribunal will determine

entitlements. It will then analyze the meaning of natural prolongation and its

200 nm. The Tribunal will next consider the positions of the Parties regarding

case determine the entitlements of the Parties to the continental shelf beyond

Tribunal will first address the question of whether it can and should in this

any entitlement to the continental shelf beyond 200 nm. In this regard, the

address the main point disputed by them, namely whether or not they have

401.

of the Commission, not of the Tribunal.

shelf beyond 200 nm, as this is an issue that lies solely within the competence

issue of the entitlement of either Bangladesh or Myanmar to a continental

200 nm. Furthermore, Myanmar argues that the Tribunal cannot address the

Each Party denies the other’s entitlement to the continental shelf beyond

shelf beyond 200 nm which overlap. Part of this area is also claimed by India.

400.

beyond 200 nm. If not, it would be dealing with a hypothetical question.

is whether the Parties have overlapping entitlements to the continental shelf

399.
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Therefore, the first step in any delimitation is to determine whether there are

397.

Entitlement and delimitation

6.
Notwithstanding the provisions of paragraph 5, on
submarine ridges, the outer limit of the continental shelf shall not
exceed 350 [nm] from the baselines from which the breadth of the
territorial sea is measured. This paragraph does not apply to
submarine elevations that are natural components of the
continental margin, such as its plateaux, rises, caps, banks and
spurs.
7.
The coastal State shall delineate the outer limits of its
continental shelf, where that shelf extends beyond 200 [nm] from
the baselines from which the breadth of the territorial sea is
measured, by straight lines not exceeding 60 [nm] in length,
connecting fixed points, defined by coordinates of latitude and
longitude.
8.
Information on the limits of the continental shelf beyond
200 [nm] from the baselines from which the breadth of the
territorial sea is measured shall be submitted by the coastal State
to the Commission on the Limits of the Continental Shelf set up
under Annex II on the basis of equitable geographical
representation. The Commission shall make recommendations to
coastal States on matters related to the establishment of the outer
limits of their continental shelf. The limits of the shelf established
by a coastal State on the basis of these recommendations shall be
final and binding.
9.
The coastal State shall deposit with the Secretary-General
of the United Nations charts and relevant information, including
geodetic data, permanently describing the outer limits of its
continental shelf. The Secretary-General shall give due publicity
thereto.
10.
The provisions of this Article are without prejudice to the
question of delimitation of the continental shelf between States
with opposite or adjacent coasts.
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established by the coastal State on the basis of the recommendations of the
Commission that these limits become “final and binding”.

408.

of the two Parties along the line that is exactly 200 [nm] from Myanmar’s

coastline”.

404.

proclamation”.

factual circumstances. These include Bangladesh’s ‘natural prolongation’

article 76 on the basis of submissions by coastal States, the Tribunal can
interpret and apply the provisions of the Convention, including article 76. This

States of the limits thus established depends upon satisfaction of the

requirements specified in article 76, in particular compliance by the coastal

State with the obligation to submit to the Commission information on the limits

consider scientific and technical issues arising in the implementation of

State. Although this is a unilateral act, the opposability with regard to other

both legal and scientific expertise. While the Commission is a scientific and
technical body with recommendatory functions entrusted by the Convention to

It is clear from article 76, paragraph 8, of the Convention that the limits

of the continental shelf beyond 200 nm can be established only by the coastal

407.

by that article. It takes note in this regard that, as this article contains

200 nm and that of the outer limits of the continental shelf.

elements of law and science, its proper interpretation and application requires

questions posed in this case and the functions of the Commission established

The Tribunal’s consideration of whether it is appropriate to interpret

distinction between the notion of entitlement to the continental shelf beyond

411.

article 76 of the Convention requires careful examination of the nature of the

Regarding the question whether it can and should decide on the

and delimiting the continental shelf between the parties concerned.

entitlements of the Parties, the Tribunal first points out the need to make a

406.

***

200 nm have not been established does not imply that the Tribunal must

in this regard”.

refrain from determining the existence of entitlement to the continental shelf

410.

Commission on the Limits of the Continental Shelf (CLCS) plays a crucial role

Therefore, the fact that the outer limits of the continental shelf beyond

shelf by the coastal State.

of the entitlements of both States to a continental shelf beyond 200 [nm] and

their respective extent is a prerequisite for any delimitation, and the

does not depend on the establishment of the outer limits of the continental

shelf extending beyond 200 [nm]”. In the view of Myanmar, “the determination

present. It does not require the establishment of outer limits. Article 77,
paragraph 3, of the Convention, confirms that the existence of entitlement

Myanmar argues that “[t]he Tribunal has no need to and cannot deal

fact that the basis of entitlement, namely, sovereignty over the land territory, is

with the issue of the entitlement of Bangladesh or of Myanmar to a continental

405.

Myanmar’s side”.

A coastal State’s entitlement to the continental shelf exists by the sole

do not depend on occupation, effective or notional, or on any express

boundary taking into account the applicable law, and relevant scientific and

409.

of the Convention, “[t]he rights of the coastal State over the continental shelf

to determine the validity of the competing claims and delimit an equitable

throughout the Bay of Bengal and the absence of any natural prolongation on

depends on any procedural requirements. As stated in article 77, paragraph 3,

area of continental shelf overlaps with the claims of Myanmar, it is for ITLOS

The foregoing does not imply that entitlement to the continental shelf

relevant recommendations in this regard. It is only after the limits are

areas, and by fixing the maritime boundary separating the continental shelves

Bangladesh further contends that “[i]nsofar as its entitlement to this

of the continental shelf beyond 200 nm and issuance by the Commission of
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deciding that only Bangladesh, and not Myanmar, has an entitlement to these
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the extent of its entitlement to the continental shelf beyond 200 nm,
established by the so-called Gardiner formula based on sediment thickness,
extends well beyond 200 nm.

between that paragraph and paragraph 4 concerning the establishment by the

coastal State of the outer edge of the continental margin. While the Parties

agree on the geological and geomorphologic data, they disagree about their

disruption or discontinuance of the seabed” that serves as “an indisputable
indication of the limits of two separate continental shelves, or two separate

argues that it alone is entitled to the entire area of the continental shelf

beyond 200 nm.

the natural prolongation of Bangladesh and hence Myanmar’s claim is
disputed by Bangladesh”. In its submission of 25 February 2011 to the
Commission, Bangladesh reiterated this position by stating that it “disputes
the claim by Myanmar to areas of outer continental shelf” because those
claimed areas “form part of the natural prolongation of Bangladesh”.

according to Bangladesh, there is no overlapping continental shelf beyond

200 nm between the Parties, and it alone is entitled to the continental shelf

claimed by both of them. Bangladesh thus submits that any boundary in this

area must lie no further seaward from Myanmar’s coast than the 200 nm

“juridical shelf” provided for in article 76.

200 nm, Bangladesh asserts that “the outer continental shelf claimed by

In respect of its own entitlement to the continental shelf beyond

its submission to the Commission as part of its putative continental shelf are

natural prolongation into the Bay of Bengal beyond 200 nm. Therefore,

416.

United Nations, Bangladesh observed that “the areas claimed by Myanmar in

that Myanmar enjoys no such entitlement because its land territory has no

In its note verbale of 23 July 2009 to the Secretary-General of the

418.

has an entitlement to the continental shelf beyond 200 nm. It further submits

Bangladesh submits that pursuant to article 76 of the Convention, it

boundary between the Indian and Burma Plates is manifestly “a marked

no overlapping claims over the continental shelf beyond 200 nm. Each Party

415.

and the seabed beyond 200 nm. Bangladesh contends that the tectonic plate

200 nm, each disputes the other’s claim. Thus, according to them, there are

natural prolongations”.

evidence of a “fundamental discontinuity” between the landmass of Myanmar

While both Parties make claims to the continental shelf beyond

414.

territory. According to Bangladesh, there is overwhelming and unchallenged

geological character connecting the seabed and subsoil directly to the land

and should determine entitlements of the Parties in this particular case.

beyond 200 nm because it cannot meet the physical test of natural
prolongation in article 76, paragraph 1, which requires evidence of a

As the question of the Parties’ entitlement to a continental shelf beyond

200 nm raises issues that are predominantly legal in nature, the Tribunal can

413.

Bangladesh argues that Myanmar is not entitled to a continental shelf

seabed and subsoil of the Bay of Bengal. In addition, Bangladesh submits that

“natural prolongation” in paragraph 1 of that article and the relationship

417.

geomorphological continuity between the Bangladesh land mass and the

interpretation of article 76 of the Convention, in particular the meaning of

legal significance in the present case.

with scientific evidence to show that there is a geological and

Brahmaputra river system”. To prove this, Bangladesh provided the Tribunal

the seabed and subsoil of the Bay of Bengal. Rather, they differ on the

In the present case, the Parties do not differ on the scientific aspects of

of the uninterrupted seabed geology and geomorphology, including

to experts.

412.

Bangladesh is the natural prolongation of Bangladesh’s land territory by virtue

may include dealing with uncontested scientific materials or require recourse

specifically the extensive sedimentary rock deposited by the Ganges-
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Myanmar rejects Bangladesh’s contention that Myanmar has no

That by reason of the significant geological discontinuity which
divides the Burma plate from the Indian plate, Myanmar is not
entitled to a continental shelf in any of the areas beyond 200 [nm].
That Bangladesh is entitled to claim sovereign rights over all of the
bilateral shelf area beyond 200 [nm] claimed by Bangladesh and
Myanmar [...].
That, vis-à-vis Myanmar only, Bangladesh is entitled to claim
sovereign rights over the trilateral shelf area claimed by
Bangladesh, Myanmar and India [...]

In summing up, Bangladesh states:

Myanmar points out that it identified the outer edge of its continental

In a note verbale dated 31 March 2011 to the Secretary-General of the

accordance with the international law of the sea” and “Bangladesh’s right over

extending beyond 200 [nm] measured from base lines established in

United Nations, Myanmar stated: “Bangladesh has no continental shelf

422.

pursuant to article 76, paragraph 8, of the Convention.

particulars of the outer limits of its continental shelf to the Commission

beyond 200 nm in the present case. It has accordingly submitted the

continental margin. Therefore Myanmar is entitled to a continental shelf

beyond 200 nm, and, consequently, so is the outer edge of Myanmar’s

paragraph 4(a)(i), of the Convention. The Gardiner line thus identified is well

margin by reference to the Gardiner formula, which is embodied in article 76,

421.

the Convention.

its outer edge, to be identified in accordance with article 76, paragraph 4, of

such entitlement is the physical extent of the continental margin, that is to say

dependent on any “test of natural geological prolongation”. What determines

entitlement of a coastal State to a continental shelf beyond 200 nm is not

coast of Myanmar is simply irrelevant to the case. According to Myanmar, the

emphasizes that the existence of a geological discontinuity in front of the

contradict Bangladesh’s evidence from a scientific point of view, it

entitlement to a continental shelf beyond 200 nm. While Myanmar does not

420.

419.
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Myanmar argues that Bangladesh has no continental shelf beyond

With respect to the question of the Parties’ entitlements to the

Myanmar does not dispute Bangladesh’s description of the area in

Bangladesh argues that “natural prolongation of its land territory” in

the seabed beyond 200 nm. Where, as in the case of Myanmar, such

geomorphological continuity between the land mass of the coastal State and

article 76, paragraph 1, refers to the need for geological as well as

426.

particular the meaning of “natural prolongation” in paragraph 1 of that article.

relates to the question of the interpretation of article 76 of the Convention, in

present case. The disagreement between the Parties in this regard essentially

does contest, however, is the relevance of these facts and evidence to the

question and the scientific evidence presented to support it. What Myanmar

425.

geological discontinuity in the Bay of Bengal.

between the two separate tectonic plates, represents the most fundamental

According to Bangladesh, this subduction zone, which marks the collision

the coast of Myanmar, thus resulting in the Sunda Subduction Zone.

system is located, slides under the adjacent Burma plate close to and along

out in particular that the Indian plate, on which the entire Bengal depositional

characteristics known as the Bengal depositional system. Bangladesh points

to describe the geological evolution of the Bay of Bengal and its geophysical

continental shelf beyond 200 nm, Bangladesh has made considerable efforts

424.

Meaning of natural prolongation

need to be considered further by the Tribunal”.

delimitation of the continental shelf beyond this limit is moot and does not

the baselines of both States. In these circumstances, the question of the

and Bangladesh stops well before reaching the 200-[nm] limit measured from

200 nm because “[t]he delimitation of the continental shelf between Myanmar

423.

from lawfully established base lines, or, a fortiori, beyond this limit”.

a continental shelf does not extend either to the limit of 200 [nm] measured

124

254

it is clear from its language that the notion of “the outer edge of the continental
margin” is an essential element in determining the extent of the continental
shelf.

natural prolongation is a legal term employed in the specific context of

defining the continental shelf and carries no scientific connotation. Under

paragraph 4 of that article introduces specific formulae to enable the coastal
State to establish precisely the outer edge of the continental margin. It reads
as follows:

Myanmar is of the view that “article 76 (4) of UNCLOS controls to a large

extent the application of article 76 as a whole and is the key to the provision”.

Myanmar argues that this interpretation is confirmed by the practice of the

In view of the above disagreement between the Parties over the

***

as used in article 76, paragraph 1, of the Convention, is to be interpreted.

meaning of “natural prolongation”, the Tribunal has to consider how the term,

428.

shelf under article 76.

are not relevant for determining the extent of entitlement to the continental

sediment and the basement structure or tectonics underlying the continents

as the origin of sediment on the seabed or in the subsoil, the nature of

legislative history. For this reason, according to Myanmar, such scientific facts

4. (a) For the purposes of this Convention, the coastal State shall
establish the outer edge of the continental margin wherever the
margin extends beyond 200 [nm] from the baselines from which
the breadth of the territorial sea is measured, by either:
(i)
a line delineated in accordance with paragraph 7 by
reference to the outermost fixed points at each of which the
thickness of sedimentary rocks is at least 1 per cent of the
shortest distance from such point to the foot of the continental
slope; or
(ii)
a line delineated in accordance with paragraph 7 by
reference to fixed points not more than 60 [nm] from the foot of
the continental slope.
(b) In the absence of evidence to the contrary, the foot of the
continental slope shall be determined as the point of maximum
change in the gradient at its base.

the notion of the outer edge of the continental margin. In particular,

precisely defined by the two formulae provided in article 76, paragraph 4.

Commission as well as the object and purpose of the provision and the

430.

natural prolongation but the “outer edge of the continental margin”, which is

Paragraphs 3 and 4 of article 76 of the Convention, further elaborate

situated. While the term “natural prolongation” is mentioned in this paragraph,

or test of entitlement to continental shelf” beyond 200 nm. In Myanmar’s view,

article 76, paragraph 1, of the Convention, the controlling concept is not

margin or to a distance of 200 nm, depending on where the outer edge is

of a coastal State can extend either to the outer edge of the continental

Under article 76, paragraph 1, of the Convention, the continental shelf

UNCLOS is not, and cannot be made to be, a new and independent criterion

Myanmar disputes Bangladesh’s interpretation of natural prolongation.

According to Myanmar, “[n]atural prolongation, as referred to in article 76(1) of

427.

Scientific and Technical Guidelines and the practice of the Commission.

that this interpretation is also supported by the jurisprudence, as well as the

prolongation” in their context clearly supports such interpretation. It maintains

Bangladesh argues that the ordinary meaning of the words “natural

ocean floor alone but must have an appropriate geological foundation.

429.

elaborate upon that. Paragraph 1 reads as follows:

physical concept [and] must be established by both geological and
1. The continental shelf of a coastal State comprises the seabed
and subsoil of the submarine areas that extend beyond its
territorial sea throughout the natural prolongation of its land
territory to the outer edge of the continental margin, or to a
distance of 200 [nm] from the baselines from which the breadth of
the territorial sea is measured where the outer edge of the
continental margin does not extend up to that distance.

defines the extent of the continental shelf, and subsequent paragraphs

Bangladesh’s view, “[n]atural prolongation beyond 200 [nm] is, at root, a

geomorphological evidence”. It cannot be based on the geomorphology of the

Article 76 defines the continental shelf. In particular, paragraph 1 thereof

126

continuity is absent, there cannot be entitlement beyond 200 nm. In
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By contrast, no elaboration of the notion of natural prolongation

The Tribunal further observes that during the Third United Nations

Thus the notion of natural prolongation and that of continental margin

Furthermore, one of the principal objects and purposes of article 76 of

Under Annex II to the Convention, the Commission has been

of their continental shelf pursuant to that article. The Tribunal takes note of the

of the Continental Shelf to assist coastal States in establishing the outer limits

Commission has adopted its Scientific and Technical Guidelines on the Limits

recommendations in accordance with article 76 of the Convention. The

coastal States concerning the outer limits of the continental shelf and to make

established, inter alia, to consider the data and other material submitted by

436.

entitled to a continental shelf beyond 200 nm.

separate and independent criterion a coastal State must satisfy in order to be

that natural prolongation referred to in article 76, paragraph 1, constitutes a

beyond which lies the Area. The Tribunal therefore finds it difficult to accept

the Convention is to define the precise outer limits of the continental shelf,

435.

the same area.

under article 76, paragraphs 1 and 4, are closely interrelated. They refer to

434.

national jurisdiction over the continental margin.

employed as a concept to lend support to the trend towards expanding

Conference on the Law of the Sea the notion of natural prolongation was

433.

never been defined.

underpinning the regime of the continental shelf in the North Sea cases, it has

natural prolongation was first introduced as a fundamental notion

paragraphs. In this respect, the Tribunal recalls that, while the reference to

referred to in article 76, paragraph 1, is to be found in the subsequent

432.

For these reasons, the Tribunal is of the view that the reference to

The Tribunal therefore cannot accept Bangladesh’s contention that, by

200 nm.

the Indian plate, Myanmar is not entitled to a continental shelf beyond

reason of the significant geological discontinuity dividing the Burma plate from

438.

article 76 nor by its object and purpose.

paragraph 4. To interpret otherwise is warranted neither by the text of

the continental margin, to be ascertained in accordance with article 76,

beyond 200 nm should thus be determined by reference to the outer edge of

continental shelf and the continental margin. Entitlement to a continental shelf

understood in light of the subsequent provisions of the article defining the

natural prolongation in article 76, paragraph 1, of the Convention, should be

437.

2.2.6 The Commission shall use at all times: the provisions
contained in paragraph 4 (a) (i) and (ii), defined as the formulae
lines, and paragraph 4 (b), to determine whether a coastal State is
entitled to delineate the outer limits of the continental shelf beyond
200 [nm]. The Commission shall accept that a State is entitled to
use all the other provisions contained in paragraphs 4 to 10
provided that the application of either of the two formulae
produces a line beyond 200 [nm].
[…]
2.2.8. The formulation of the test of appurtenance can be
described as follows:
If either the line delineated at a distance of 60 [nm] from the foot
of the continental slope, or the line delineated at a distance where
the thickness of sedimentary rocks is at least 1 per cent of the
shortest distance from such point to the foot of slope, or both,
extend beyond 200 [nm] from the baselines from which the
breadth of the territorial sea is measured, then a coastal State is
entitled to delineate the outer limits of the continental shelf as
prescribed by the provisions contained in article 76, paragraphs 4
to 10.

Guidelines provide:

precise location of the outer edge of the continental margin.

“test of appurtenance” applied by the Commission on the basis of article 76,
paragraph 4, to determine the existence of entitlement beyond 200 nm. These

By applying article 76, paragraph 4, of the Convention, which requires

128

scientific and technical expertise, a coastal State will be able to identify the

431.
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Bangladesh does not deny that there is a continental margin off

sedimentary rocks of the continental margin is of relevance to the question of

the area in question.

Myanmar has no entitlement to a continental shelf beyond 200 nm. The
scientific data and analyses presented in this case, which have not been
contested, do not establish that Myanmar’s continental shelf is limited to
200 nm under article 76 of the Convention, and instead indicate the opposite.

experts’ reports presented by Bangladesh during the proceedings, which were

not challenged by Myanmar, the sea floor of the Bay of Bengal is covered by

a thick layer of sediments some 14 to 22 kilometres deep originating in the

Himalayas and the Tibetan Plateau, having accumulated in the Bay of Bengal

over several thousands of years (see Joseph R. Curray, “The Bengal

448.

The Tribunal is not convinced by the arguments of Bangladesh that

determining whether a State is entitled to a continental shelf.

United Nations Conference on the Law of the Sea. As confirmed in the

unique situation, as acknowledged in the course of negotiations at the Third

In this regard, the Tribunal notes that the Bay of Bengal presents a

Convention does not support the view that the geographic origin of the

there was significant uncertainty as to the existence of a continental margin in

444.

Convention. The Tribunal observes that the text of article 76 of the

proceed with the delimitation of the area beyond 200 nm had it concluded that

entitlement to the continental shelf or constitutes a controlling criterion for

of sedimentary rocks in the interpretation and application of article 76 of the

the Parties to the Commission, the Tribunal would have been hesitant to

The Tribunal will now turn its attention to the significance of the origin

447.

Notwithstanding the overlapping areas indicated in the submissions of

443.

sedimentary rocks extending from Myanmar’s coast to the area beyond
200 nm.

The Tribunal observes that the problem lies in the Parties’

disagreement as to what constitutes the continental margin.

442.

of the Bay of Bengal and information submitted during the proceedings, the

that coast.

Tribunal is satisfied that there is a continuous and substantial layer of

446.

In view of uncontested scientific evidence regarding the unique nature

paragraph 4(a)(i), of the Convention.

the Convention that this margin has no natural prolongation beyond 50 nm off

Myanmar’s coast but argues on the basis of its interpretation of article 76 of

441.

sedimentary rocks pursuant to the formula contained in article 76,

extending beyond 200 nm is based to a great extent on the thickness of

beyond that distance.

Bangladesh and Myanmar, in their submissions to the Commission, both
Parties included data indicating that their entitlement to the continental margin

In the present case, Myanmar does not deny that the continental shelf

The Tribunal notes that as the thick layer of sedimentary rocks covers

practically the entire floor of the Bay of Bengal, including areas appertaining to

445.

of Bangladesh, if not affected by the delimitation within 200 nm, would extend

440.

floor.

included in a coastal State’s submission comprises part of the deep ocean

to the Deep Sea”, of 8 March 2011).

recommendations on the fact that, in its view, an entire area or part of an area

1 December 2010”, of 8 March 2011; and Hermann Kudrass, “Elements of
Geological Continuity and Discontinuity in the Bay of Bengal: From the Coast

Not every coast generates entitlements to a continental shelf extending

2010; Joseph R. Curray, “Comments on the Myanmar Counter-Memorial,

Depositional System: The Bengal Basin and the Bay of Bengal”, 23 June

130

beyond 200 nm. The Commission in some instances has based its

439.

Determination of entitlements
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The Tribunal accordingly concludes that both Bangladesh and

consistent with article 83 must necessarily take full account of the fact that
Bangladesh has the most natural prolongation into the Bay of Bengal, and
that Myanmar has little or no natural prolongation beyond 200” nm.

coasts without any limitation as to area. It contains no reference to the limits

set forth in article 76, paragraph 1, of the Convention. Article 83 applies

continental shelf”. In Bangladesh’s view, therefore, “an equitable delimitation

delimitation of the continental shelf between States with opposite or adjacent

The Tribunal notes that article 83 of the Convention addresses the

of the Bay of Bengal. Bangladesh states that Myanmar “at best enjoys only

areas” beyond and within 200 nm.

454.

geomorphological continuity between its land territory and the entire seabed

slightest difference between the rule of delimitation applicable in the […]

geomorphological continuity between its own landmass and the outer

the continental shelf beyond 200 nm “rests firmly” on the geological and

“nothing either in UNCLOS or in customary international law hints at the

200 nm depends entirely on natural prolongation while within 200 nm it is
based on distance from the coast. According to Bangladesh, its entitlement to

Myanmar also argues that the rules and methodologies for delimitation

beyond 200 nm are the same as those within 200 nm. According to Myanmar,

453.

geomorphology of the seabed and subsoil, because entitlement beyond

delimitation of the continental shelf beyond 200 nm include the geology and

judged on a case-by-case basis.

Bangladesh contends that the relevant circumstances in the

457.

any method of delimitation in this context, in Bangladesh’s view, can only be

delimitation in both cases is to achieve an equitable solution. The merits of

relevant circumstances in this particular context.

200 nm and within 200 nm. According to Bangladesh, the objective of

The Tribunal will accordingly proceed to re-examine the question of

456.

does not distinguish between delimitation of the continental shelf beyond

In response, Bangladesh points out that article 83 of the Convention

the cut-off effect that can be created by an equidistance line where the coast

continental shelf beyond 200 [nm]?”

452.

and does in this case, permit resolution also beyond 200 nm of the problem of

Parties expand on their views with respect of the delimitation of the

of one party is markedly concave (see paragraphs 290-291).

76 of the Convention. The Tribunal notes in this respect that this method can,

has jurisdiction to delimit the continental shelf beyond 200 [nm], would the

of the object and extent of those rights, be it the nature of the areas to which
those rights apply or the maximum seaward limits specified in articles 57 and

In this context, the Tribunal requested the Parties to address the

following question: “Without prejudice to the question whether the Tribunal

451.

zone and the continental shelf. This should be distinguished from the question

jurisdiction of the coastal State with respect to both the exclusive economic

method.

continental shelf beyond 200 nm. This method is rooted in the recognition that

circumstances method continues to apply for the delimitation of the

not differ from that within 200 nm. Accordingly, the equidistance/relevant

sovereignty over the land territory is the basis for the sovereign rights and

The Tribunal will now proceed to delimit the continental shelf beyond

In the view of the Tribunal, the delimitation method to be employed in

the present case for the continental shelf beyond 200 nautical miles should

455.

200 nm.

equally to the delimitation of the continental shelf both within and beyond

132

200 nm. It will turn first to the question of the applicable law and delimitation

450.

Delimitation of the continental shelf beyond 200 nautical miles

indicate that their entitlements overlap in the area in dispute in this case.

The submissions of Bangladesh and Myanmar to the Commission clearly

Myanmar have entitlements to a continental shelf extending beyond 200 nm.

449.
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the area where the rights of third States may be affected.

even a modified equidistance line extends from a concave coast, the more it

limit of the other State’s exclusive economic zone. In the present case, the
area, referred to by the Parties as a “grey area”, occurs where the adjusted
equidistance line used for delimitation of the continental shelf goes beyond
200 nm off Bangladesh and continues until it reaches 200 nm off Myanmar.

Tribunal has already determined that natural prolongation is not an

independent basis for entitlement and should be interpreted in the context of

the subsequent provisions of article 76 of the Convention, in particular

paragraph 4 thereof. The Tribunal has determined that both Parties have

over that area to Myanmar and continental shelf rights to Bangladesh.

because it has “the most natural prolongation”.

exclusive economic zone of one State beyond the outer limit of another
State’s exclusive economic zone puts an end by operation of law to the

zone and the continental shelf within 200 nm, the Tribunal finds that this

relevant circumstance has a continuing effect beyond 200 nm.

another State’s entitlement in the continental shelf beyond 200 nm.
Bangladesh finds it impossible to defend a proposition that even a “sliver” of

Having considered the concavity of the Bangladesh coast to be a

conclude that one State’s entitlement within 200 nm will inevitably trump

relevant circumstance for the purpose of delimiting the exclusive economic

461.

economic zone over the continental shelf or by allocating water column rights

Bangladesh would be entitled to a greater portion of the disputed area

Bangladesh argues that there is no textual basis in the Convention to

an equidistance line, nor can it be resolved by giving priority to the exclusive

to decide that Myanmar is entitled to a continental shelf beyond 200 nm,

466.

“grey area”. For Bangladesh, this problem cannot be a reason for adhering to

therefore cannot accept the argument of Bangladesh that, were the Tribunal

Delimitation line

465.

article 76 and has decided that those entitlements overlap. The Tribunal

The Parties differ on the status and treatment of the above-mentioned

zone and continues beyond it in the same direction, until it reaches the outer

argument made by Bangladesh has no relevance to the present case. The

entitlements to a continental shelf beyond 200 nm in accordance with

equidistance line reaches the outer limit of one State’s exclusive economic

The Tribunal is of the view that “the most natural prolongation”

460.

Such an area results when a delimitation line which is not an

delimitation line.

relevant circumstances requiring a shift of the provisional equidistance line in

464.

within 200 nm from the coast of Myanmar, yet on the Bangladesh side of the

beyond 200 nm. The Tribunal observes that Myanmar stated that there are no

the context of the delimitation of the continental shelf within 200 nm.

area of limited size located beyond 200 nm from the coast of Bangladesh but

of relevant circumstances relating to the delimitation of the continental shelf

The delimitation of the continental shelf beyond 200 nm gives rise to an

463.

Given its position that Bangladesh’s continental shelf does not extend

beyond 200 nm, Myanmar did not present arguments regarding the existence

459.

“Grey area”

in the same direction beyond the 200 nm limit of Bangladesh until it reaches

equidistance line”. According to Bangladesh, “[t]he farther an equidistance or

cuts across that coast, continually narrowing the wedge of sea in front of it”.

200 nm between the Parties as referred to in paragraphs 337-340 continues

The Tribunal therefore decides that the adjusted equidistance line

generated by Myanmar’s equidistance line, or by any other version of an

462.

delimiting both the exclusive economic zone and the continental shelf within

Another relevant circumstance indicated by Bangladesh is “the

134

continuing effect of Bangladesh’s concave coast and the cut-off effect

458.
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As for differentiating water-column rights and continental-shelf rights, in

Myanmar concludes that while the solution submitted by Bangladesh is

The Tribunal notes that the boundary delimiting the area beyond

subsoil of the exclusive economic zone shall be exercised in accordance with
Part VI of the Convention, which includes article 83. The Tribunal further
notes that article 68 provides that Part V on the exclusive economic zone
does not apply to sedentary species of the continental shelf as defined in
article 77 of the Convention.

474.

200 [nm] against the sovereign rights enjoyed by Myanmar automatically

under article 77 of the Convention with respect to its continental shelf within

this distance, and against Myanmar’s right to extend its exclusive economic

zone” up to this limit, would be contrary to both the Convention and

international practice.

469.

maritime boundary delimits the Parties’ rights with respect to the seabed and
subsoil of the continental shelf but does not otherwise limit Myanmar’s rights
with respect to the exclusive economic zone, notably those with respect to the
superjacent waters.

the 200 nm limit of Trinidad and Tobago, thus making clear that Trinidad and

Tobago had no access to the continental shelf beyond 200 nm. Therefore, in

Myanmar’s view, “the extension of the delimitation beyond 200 [nm] would

inevitably infringe on Myanmar’s indisputable rights”. This would then

preclude any right of Bangladesh to the continental shelf beyond 200 nm.

zone that is within the limits of Myanmar’s exclusive economic zone, the

between Barbados and Trinidad and Tobago ended a maritime boundary at

Accordingly, in the area beyond Bangladesh’s exclusive economic

provides that the rights of the coastal State with respect to the seabed and

“[t]o advance a very hypothetical claim to the continental shelf beyond

Myanmar also points out that the Arbitral Tribunal in the Arbitration

473.

The Tribunal notes that article 56, paragraph 3, of the Convention,

problems resulting from the delimitation.

rights to EEZ and continental shelf within 200 [nm]”. According to Myanmar,

extending beyond 200 [nm] off Bangladesh’s coast, would trump Myanmar’s

Myanmar contends that “[a]ny allocation of area to Bangladesh

those involving transboundary resources. It is not unusual in such cases for

been adopted in State practice”.

468.

delimitation may give rise to complex legal and practical problems, such as

problem and why differential attribution of zone and shelf has hardly ever

States to enter into agreements or cooperative arrangements to deal with

472.

The grey area arises as a consequence of delimitation. Any

economic zones of the Parties as there is no overlap of those zones.

continental shelves overlap. There is no question of delimiting the exclusive

delimiting the continental shelves of the Parties, since in this area only their

200 nm from Bangladesh but within 200 nm of Myanmar is a boundary

471.

***

because equitable delimitation does not extend beyond 200 nm.

untenable, the problem of a “grey area” does not arise in the present case,

470.

136

“[t]his is why international tribunals have sought at all cost to avoid the

solution could cause great practical inconvenience. According to Bangladesh,

Bangladesh’s view, there is no textual basis in the Convention and such

467.

a State with a clear and undisputable potential entitlement in the
continental shelf beyond 200 miles should for ever be prohibited
from reaching that entitlement solely by virtue of the geographical
happenstance that it is located in a concavity and there is a slight
wedge of potential EEZ separating it from the outer continental
shelf.

be the case that:

beyond 200 nm under article 76 of the Convention. For Bangladesh, it cannot

entitlement that the latter State would otherwise have to its continental shelf

135
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The Tribunal recalls in this respect that the legal regime of the

There are many ways in which the Parties may ensure the discharge of

this purpose.

is for the Parties to determine the measures that they consider appropriate for

agreements or the establishment of appropriate cooperative arrangements. It

their obligations in this respect, including the conclusion of specific

476.

and perform its duties with due regard to the rights and duties of the other.

other provisions of the Convention, each coastal State must exercise its rights

the principle reflected in the provisions of articles 56, 58, 78 and 79 and in

economic zone rights of another coastal State. In such a situation, pursuant to

as a result of maritime delimitation, there may also be concurrent exclusive

concerned were those exercising high seas freedoms. Under the Convention,

area. Initially that other regime was that of the high seas and the other States

continental shelf has always coexisted with another legal regime in the same

475.
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Bangladesh maintains that the relevant area includes the maritime

Bangladesh recalls that its model of the relevant area does not include

In determining the relevant area, Bangladesh excludes the areas

Bangladesh submits that “it is not appropriate to treat as relevant the

According to Bangladesh, the relevant area measures

175,326.8 square kilometres. On the basis of a different calculation of the

482.

spaces adjacent to an irrelevant coast”.

Negrais. […] It would be incongruous to consider as relevant the maritime

maritime areas lying off Myanmar’s coast between Bhiff Cape and Cape

481.

of India’s claim are not relevant in the present case.

distorts reality”. Bangladesh therefore submits that areas on the “Indian side”

proportionality calculations would have a dramatic effect on the numbers that

State”. Bangladesh cautions that “[t]o include those areas in the

Bangladesh for maritime spaces that are subject to an active claim by a third

claimed by third States. According to Bangladesh, “[i]t cannot be right to credit

480.

proportionality calculation.

if those areas were included they would not make a material difference to the

maritime spaces landward of the Parties’ coastal façades but notes that even

479.

the 200 [nm]”.

space “situated in the coastal fronts [of the two Parties] and extending out to

478.

coasts or the relevant area.

Myanmar submits that Bangladesh has incorrectly portrayed the

Myanmar states that there are two issues in relation to which the

Myanmar disagrees with Bangladesh’s contention that the areas on the

between the coasts of Bangladesh and India.

these areas should be included in the relevant area up to the equidistance line

way established in law or in fact. For this reason, Myanmar is of the view that

third State, claims that are – according to Bangladesh – changing and in no

delimitation between Bangladesh and Myanmar dependent on the claims of a

maritime area of more than 11,000 square kilometres, but also made the

Myanmar, Bangladesh, in not including these areas, not only excluded a

Indian side of India’s claim are not relevant in the present case. According to

486.

concerns the relevance of the southern part of the coast of Rakhine.

of the relevant area on the Indian side of India’s claim. The other issue

Parties are not in agreement. One of these issues concerns the exact extent

485.

Myanmar’s relevant coast”.

area generated by the projections of Bangladesh’s relevant coasts and

relevant area. It asserts that in fact “the relevant area consists of the maritime

484.

(iii) to the west, it extends these maritime projections up to the
point they overlap.

(ii) to the east and to the south, it includes all maritime projections
from Myanmar’s Rakhine (Arakan) coast, as far as these
projections overlap with Bangladesh’s;

(i) to the north and to the east, it includes all maritime projections
from Bangladesh’s relevant coasts, except the area where
Bangladesh coasts face each other (the triangle between the
second and the third segments);

describes the relevant area as follows:

is relevant to this delimitation. The Tribunal notes in this regard that

mathematical precision is not required in the calculation of either the relevant

relevant coasts and the projections of these coasts, insofar as they overlap. It

relevant area, namely the area of overlapping entitlements of the Parties that

Myanmar asserts that the relevant maritime area is dependent on the

483.

Having reached the third stage in the delimitation process as referred

477.

kilometres.

length of the coasts, Bangladesh also indicated the figure of 252,500 square

140

to in paragraph 240, the Tribunal will, for this purpose, first determine the

Disproportionality test

X.

139
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Concerning the southern part of the coast of Rakhine, Myanmar argues

Turning to the north-west section of the maritime area which falls within

Myanmar submits that the relevant area has a “total surface of

The Tribunal recalls that the Parties disagree on two points insofar as

Accordingly, the size of the relevant area has been calculated to be

coastlines of the Parties and the ratio of the relevant maritime area allocated
to each Party.

498.

second, they also disagree on the exact extent of the relevant area in the

north-west section.

491.

coasts of the Parties is 1:1.42 in favour of Myanmar.

the southern maritime area extending to Cape Negrais must be included in

paragraphs 337-340) allocates approximately 111,631 square kilometres of

the parallel westward from Cape Negrais.

kilometres to Myanmar. The ratio of the allocated areas is approximately

the relevant area to Bangladesh and approximately 171,832 square

499.

disproportionality. The southern limit of the relevant area will be marked by

The Tribunal notes that its adjusted delimitation line (see

paragraph 204, is 587 kilometres. The ratio of the length of the relevant

Negrais is to be included in the calculation of the relevant coast. Therefore,

the calculation of the relevant area for the purpose of the test of

paragraph 202, is 413 kilometres, while that of Myanmar, as indicated in

that the segment of Myanmar’s coast that runs from Bhiff Cape to Cape

The length of the relevant coast of Bangladesh, as indicated in

caused a significant disproportion by reference to the ratio of the length of the

southern part of the coast of Rakhine which extends to Cape Negrais and,

Regarding the first issue, the Tribunal recalls that it has already found

497.

The Tribunal will now check whether the adjusted equidistance line has

approximately 283,471 square kilometres.

496.

disagree as to the inclusion of the southerly maritime area related to the

the determination of the relevant maritime area is concerned. First, the Parties

490.

relevant coasts of the Parties.

drawn from point ß2 due south.

For the purposes of the determination of the relevant area, the Tribunal

between Bangladesh and Myanmar is that resulting from the projections of the

495.

disproportionality test. This in no way affects the rights of third parties.

decides that the western limit of the relevant area is marked by a straight line

The Tribunal notes that the relevant maritime area for the purpose of

The fact that a third party may claim the same maritime area does not

prevent its inclusion in the relevant maritime area for purposes of the

494.

entitlements of the Parties to the present case.

the delimitation of the exclusive economic zone and the continental shelf

489.

***

to the figure of approximately 214,300 square kilometres.

236,539 square kilometres”. During the hearing, however, Myanmar referred

488.

determining any disproportionality in respect of areas allocated to the Parties,

of Bangladesh”.

the relevant area should include maritime areas subject to overlapping

493.

In this regard, the Tribunal considers that, for the purpose of

relevant area for the purpose of the test of disproportionality.

the overlapping area, the Tribunal finds that it should be included in the

492.

142

of the coast is relevant. Its projection overlaps with the projection of the coast

which extending all the way to Cape Negrais. Myanmar submits that “this part

that Bangladesh also fails to take into account the south coast of Myanmar

487.
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of the adjusted equidistance line in order to ensure an equitable solution.

relative to the respective lengths of their coasts that would require the shifting

any significant disproportion in the allocation of maritime areas to the Parties

1:1.54 in favour of Myanmar. The Tribunal finds that this ratio does not lead to

143
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All coordinates and azimuths used by the Tribunal in this Judgment are

500.

The delimitation line for the territorial sea between the two Parties is

From point 8 the single maritime boundary follows in a northwesterly

20° 42’ 15.8’’ N, 92°22’ 07.2’’ E;
20° 40’ 45.0’’ N, 92°20’ 29.0’’ E;
20° 39’ 51.0” N, 92° 21’ 11.5” E;
20° 37’ 13.5” N, 92° 23’ 42.3” E;
20° 35’ 26.7” N, 92° 24’ 58.5” E;
20° 33’ 17.8” N, 92° 25’ 46.0” E;
20° 26’ 11.3” N, 92° 24’ 52.4” E;
20° 22’ 46.1” N, 92° 24’ 09.1” E.

From point 9, the single maritime boundary follows a geodetic line until

From point 10, the single maritime boundary follows a geodetic line

From point 11, the single maritime boundary continues as a geodetic

third States may be affected.

line starting at an azimuth of 215° until it reaches the area where the rights of

505.

until point 11 with coordinates 20° 03’ 32.0” N, 91° 50’ 31.8” E.

504.

point 10 with coordinates 20° 13’ 06.3” N, 92° 00’ 07.6” E.

503.

the continental shelf between the Parties.

92° 9’ 50.7” E) with the delimitation line of the exclusive economic zone and

Island until it intersects at point 9 (with coordinates 20° 26’ 39.2” N,

direction the 12 nm envelope of arcs of the territorial sea around St Martin’s

502.

1:
2:
3:
4:
5:
6:
7:
8:

connected by geodetic lines:

defined by points 1, 2, 3, 4, 5, 6, 7 and 8 with the following coordinates and

501.

given by reference to WGS 84 as geodetic datum.

Description of the delimitation line

XI.
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By 21 votes to 1,

President JESUS; Vice-President TÜRK; Judges MAROTTA
RANGEL, YANKOV, NELSON, CHANDRASEKHARA RAO,
AKL, WOLFRUM, TREVES, NDIAYE, COT, PAWLAK, YANAI,
KATEKA, HOFFMANN, GAO, GOLITSYN, PAIK; Judges ad hoc
MENSAH, OXMAN;

Judges LUCKY, BOUGUETAIA.

AGAINST:

FOR:

President JESUS; Vice-President TÜRK; Judges MAROTTA
RANGEL, YANKOV, NELSON, CHANDRASEKHARA RAO,
AKL, WOLFRUM, TREVES, NDIAYE, COT, PAWLAK, YANAI,
KATEKA, HOFFMANN, GAO, BOUGUETAIA, GOLITSYN,
PAIK; Judges ad hoc MENSAH, OXMAN;

Bangladesh is measured;

calculated from the baselines from which the breadth of the territorial sea of

geodetic line starting at an azimuth of 215° until it reaches the 200 nm limit

91° 50’ 31.8” E. From point 11 the single maritime boundary continues as a

article 15 of the Convention concerning the delimitation of the territorial sea;

FOR:

along another geodetic line until point 11 with the coordinates 20° 03’ 32.0” N,

until point 10 with the coordinates 20° 13’ 06.3” N, 92° 00’ 07.6” E and then

Decides that, from point 9 the single maritime boundary follows a geodetic line

By 21 votes to 1,

Judge LUCKY.

AGAINST:

(5)

President JESUS; Vice-President TÜRK; Judges MAROTTA
RANGEL, YANKOV, NELSON, CHANDRASEKHARA RAO,
AKL, WOLFRUM, TREVES, NDIAYE, COT, PAWLAK, YANAI,
KATEKA, HOFFMANN, GAO, BOUGUETAIA, GOLITSYN,
PAIK; Judges ad hoc MENSAH, OXMAN;

FOR:

economic zone and continental shelf between the Parties;

20° 26’ 39.2” N, 92° 9’ 50.7” E) with the delimitation line of the exclusive

Finds that there is no agreement between the Parties within the meaning of

By 20 votes to 2,

Judge NDIAYE.

AGAINST:

(3)

President JESUS; Vice-President TÜRK; Judges MAROTTA
RANGEL, YANKOV, NELSON, CHANDRASEKHARA RAO,
AKL, WOLFRUM, TREVES, COT, LUCKY, PAWLAK, YANAI,
KATEKA, HOFFMANN, GAO, BOUGUETAIA, GOLITSYN,
PAIK; Judges ad hoc MENSAH, OXMAN;

FOR:

delimitation of the continental shelf beyond 200 nm;

Finds that its jurisdiction concerning the continental shelf includes the

(2)

follows in a northwesterly direction the 12 nm envelope of arcs of the territorial

Parties.

sea around St Martin’s Island until it intersects at point 9 (with the coordinates

20° 22’ 46.1” N, 92° 24’ 09.1” E. From point 8 the single maritime boundary

sea, the exclusive economic zone and the continental shelf between the

segments of geodetic lines connecting the points of equidistance between

point 2 the single maritime boundary shall follow the median line formed by

St. Martin’s Island and Myanmar through point 8 with the coordinates

Unanimously,

it reaches point 2 with the coordinates 20° 40’ 45.0” N, 92° 20’ 29.0” E. From

1966, the line of the single maritime boundary shall follow a geodetic line until

Finds that it has jurisdiction to delimit the maritime boundary of the territorial

(1)

THE TRIBUNAL,

92° 22’ 07.2” E in WGS 84 as geodetic datum, as agreed by the Parties in

Decides that starting from point 1, with the coordinates 20° 42’ 15.8” N,

For these reasons,

506.

By 21 votes to 1,

(4)

Operative clauses
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XII.
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By 19 votes to 3,

Judge LUCKY.

Judges NDIAYE, LUCKY, GAO.

AGAINST:

Union of Myanmar, respectively.

Registrar

PHILIPPE GAUTIER,

(signed)

President

JOSE LUIS JESUS,

(signed)

People’s Republic of Bangladesh and the Government of the Republic of the

archives of the Tribunal and the others transmitted to the Government of the

thousand and twelve, in three copies, one of which will be placed in the

the Free and Hanseatic City of Hamburg, this fourteenth day of March, two

Done in English and in French, both texts being equally authoritative, in

President JESUS; Vice-President TÜRK; Judges MAROTTA
RANGEL, YANKOV, NELSON, CHANDRASEKHARA RAO,
AKL, WOLFRUM, TREVES, COT, PAWLAK, YANAI, KATEKA,
HOFFMANN, BOUGUETAIA, GOLITSYN, PAIK; Judges ad hoc
MENSAH, OXMAN;

FOR:

third States may be affected.

identified in operative paragraph 5, until it reaches the area where the rights of

along the geodetic line starting from point 11 at an azimuth of 215° as

Decides that, beyond that 200 nm limit, the maritime boundary shall continue,

(6)

AGAINST:

149

R.W.

T.T.

T.A.M.
B.H.O.

T.M.N.

(initialled)

J.-P.C.

Judge COT, availing himself of the right conferred on him by article 30,
paragraph 3, of the Statute of the Tribunal, appends his separate opinion to the
Judgment of the Tribunal.

(initialled)

Judge NDIAYE, availing himself of the right conferred on him by
article 30, paragraph 3, of the Statute of the Tribunal, appends his separate
opinion to the Judgment of the Tribunal.

(initialled)
(initialled)

Judges ad hoc MENSAH and OXMAN, availing themselves of the right
conferred on them by article 125, paragraph 2, of the Rules of the Tribunal,
append their joint declaration to the Judgment of the Tribunal.

(initialled)

Judge TREVES, availing himself of the right conferred on him by
article 125, paragraph 2, of the Rules of the Tribunal, appends his declaration to
the Judgment of the Tribunal.

(initialled)

Judge WOLFRUM, availing himself of the right conferred on him by
article 125, paragraph 2, of the Rules of the Tribunal, appends his declaration to
the Judgment of the Tribunal.

(initialled)
L.D.M.N.
(initialled)
P.C.R.
(initialled)
J.-P.C.

Judges NELSON, CHANDRASEKHARA RAO and COT, availing
themselves of the right conferred on them by article 125, paragraph 2, of the
Rules of the Tribunal, append their joint declaration to the Judgment of the
Tribunal.
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Z.G.

(initialled)

A.A.L.

Judge LUCKY, availing himself of the right conferred on him by article 30,
paragraph 3, of the Statute of the Tribunal, appends his dissenting opinion to the
Judgment of the Tribunal.

(initialled)

Judge GAO, availing himself of the right conferred on him by article 30,
paragraph 3, of the Statute of the Tribunal, appends his separate opinion to the
Judgment of the Tribunal.
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