SELF-DETERMINATION IN INTERNATIONAL LAW
JUDGE ABDULQAWI YUSUF

Legal instruments and documents
1.

Report of the Committee of Jurists on the Aaland Islands Question, League of Nations,
1920 (LN Doc. B.7 21/68/106)

2.

Declaration on the granting of independence to colonial countries and peoples
(United Nations General Assembly resolution 1514 (XV) of 14 December 1960)

3.

Principles which should guide Members in determining whether or not an obligation
exists to transmit the information called for under Article 73 e of the Charter of the
United Nations (United Nations General Assembly resolution 1541(XV) of 15
December 1960, annex)

4.

International Covenant on Civil and Political Rights, 1966
For text, see The Core International Human Rights Treaties, United Nations
Publication, 2014, p. 57

5.

International Covenant on Economic, Social and Cultural Rights, 1966
For text, see The Core International Human Rights Treaties, United Nations
Publication, 2014, p. 29

6.

Declaration on Principles of International Law concerning Friendly Relations and
Co-operation among States in accordance with the Charter of the United Nations
(United Nations General Assembly resolution 2625 (XXV) of 24 October 1970, annex)

7.

Final Act of the Conference on Security and Co-operation in Europe, 1975

8.

African Charter on Human and Peoples’ Rights, 1981

9.

Importance of the universal realization of the right of peoples to self-determination and
of the speedy granting of independence to colonial countries and peoples for the
effective guarantee and observance of human rights (United Nations General Assembly
resolution 48/94 of 20 December 1993)

10.

United Nations Declaration on the Rights of Indigenous Peoples
(United Nations General Assembly resolution 61/295 of 13 September 2007, annex)

Case Law
11.

Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276 (1970), Advisory
Opinion, I.C.J. Reports 1971, p. 16

12.

Western Sahara, Advisory Opinion, I.C.J. Reports 1975, p. 12

13.

Accordance with International Law of the Unilateral Declaration of Independence in
Respect of Kosovo, Advisory Opinion, I.C.J. Reports 2010, p. 403

14.

East Timor (Portugal v. Australia), Judgment, I.C.J. Reports 1995, p. 90

15.

Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, I.C.J. Reports 2004, p. 136

16.

Frontier Dispute (Burkina Faso/Republic of Mali), Judgment, I.C.J. Reports 1986,
p. 554

17.

Katangese Peoples’ Congress v. Zaire, No. 75/92, African Commission on Human and
Peoples’ Rights, 1992

18.

Reference by the Governor-General concerning Certain Questions relating to the
Secession of Quebec from Canada, Supreme Court of Canada, [1998] 2 S.C.R. 217,
20 August 1998

19.

The African Commission on Human and Peoples’ Rights v. Great Socialist People’s
Libyan Arab Jamahiriya, Order for Provisional Measures, No. 004/2011, African
Court on Human and Peoples’ Rights, 25 March 2011

20.

The Social and Economic Rights Action Center and the Center for Economic and Social
Rights v. Nigeria, No. 155/96, African Commission on Human and Peoples' Rights,
27 May 2001

Recommended readings (not reproduced)
21.

Anthony Carty, “From the Right to Economic Self-Determination to the Right to
Development: A Crisis in Legal Theory”, Third World Legal Studies, Vol. 1984, pp.
73- 86

22.

Theodore Christakis, “The ICJ Advisory Opinion on Kosovo: Has International Law
Something to Say about Secession?”, Leiden Journal of International Law, Vol. 24,
No. 1, 2011, pp. 73-86

23.

Emeka Duruigbo, “Permanent Sovereignty and Peoples’ Ownership of Natural
Resources in International Law”, George Washington International Law Review, Vol.
38, No. 1 (2006), pp. 33-100

24.

Richard Falk, “The Kosovo Advisory Opinion: Conflict Resolution and Precedent” in
“Agora: The ICJ’s Kosovo Advisory Opinion”, The American Journal of International
Law, Vol. 105, No. 1, 2011, pp. 50-60

25.

Alice Farmer, “Towards a Meaningful Rebirth of Economic Self-Determination:
Human Rights Realization in Resource-rich Countries”, New York University Journal
of International Law and Politics, Vol. 39, No. 2, 2007, pp. 417-473

26.

Thomas M. Franck, “The Emerging Right to Democratic Governance”, The American
Journal of International Law, Vol. 86, 1992, pp. 46-91

27.

Jan Klabbers, “The Right to be Taken Seriously: Self-Determination in International
Law”, Human Rights Quarterly, Vol. 28, No. 1, 2006, pp. 186-206

28.

Marcelo G. Kohen and Katherine Del Mar, “The Kosovo Advisory Opinion and
UNSCR 1244 (1999): A Declaration of ‘Independence from International Law’?”,
Leiden Journal of International Law, Vol. 24, No. 1, 2011, pp. 109-126

29.

Makau wa Mutua, “Why Redraw the Map of Africa: A Moral and Legal Inquiry”,
Michigan Journal of International Law, Vol. 16, 1995, pp. 1113-1176

30.

Joe Oloka-Onyango, “Heretical Reflections on the Right to Self-Determination:
Prospects and Problems for a Democratic Global Future in the New Millennium”,
American University International Law Review, vol. 15 (1999-2000), pp. 151-208

31.

Marc Weller, “Modesty Can Be a Virtue: Judicial Economy in the ICJ Kosovo
Opinion?”, Leiden Journal of International Law, Vol. 24, No. 1, 2011, pp. 127-147

32.

Ralph Wilde, “Self-Determination, Secession, and Dispute Settlement after the Kosovo
Advisory Opinion”, Leiden Journal of International Law, Vol. 24, No. 1, 2011, pp.
149- 154

33.

S. Kumar Banerjee, “The Concept of Permanent Sovereignty over Natural Resources –
An Analysis”, The Indian Journal of International Law, Vol. 8 (1968), p 515-546

34.

Allen Buchanan, Justice, Legitimacy, and Self-Determination – Moral Foundations for
International Law, (New York, Oxford University Press Inc., 2003)

35.

Antonio Cassese, Self-determination of peoples: A Legal Reappraisal, Cambridge,
Cambridge University Press, 1999

36.

Matthew Craven, “Statehood, Self-determination and Recognition”, in Malcolm D.
Evans (ed.) International Law, Oxford, Oxford University Press, 2010, pp. 203-251

37.

James Crawford, The Creation of States in International Law, 2nd ed., New York,
Oxford University Press Inc., 2006

38.

Morton Halperin, David Scheffer and Patricia Small, Self-Determination in the New
World Order, Carnegie Endowment for International Peace, Washington D.C.,
Carnegie Endowment, 1992

39.

Robert H. Jackson, Quasi-States: Sovereignty, International Relations, and The Third
World, Cambridge, Cambridge University Press, 1990

40.

Edward McWhinney, Self-Determination of Peoples and Plural-Ethnic States in
Contemporary International Law: Failed States, Nation-Building, and the Alternative,
Federal Option, Leiden, Martinus Nijhoff Publishers, 2007

41.

Oji Umozurike, The African Charter on Human and Peoples’ Rights, Martinus Nijhoff
Publishers, 1997

42.

Alexandra Xanthaki, Indigenous Rights and United Nations Standards: SelfDetermination, Culture and Land, New York, Cambridge University Press, 2007

Report of the Committee of Jurists on the Aaland Islands
Question
LN Doc. B.7 21/68/106, October 1920





>ĞĂŐƵĞŽĨEĂƚŝŽŶƐͶKĨĨŝĐŝĂů:ŽƵƌŶĂů͘

ϯ

  Ǥ

 

    Ǥ


     
 ǡǤ   ǡǡǡ
 ǡ 


ǡ ǡ  
Ǥ
ȏͶȐ

  Ǥ



Ǥ


  
ǡ ǡ 
 Ǥ 
 ǡ      Ǥ
ǡǡ  ͺǡ 


ǡǡ  
  
    
ǡ Ͷ
 ͳͷǤ

     




Ǥ Ǥǡ  ǡ
   ǡ
 
 ǡ     
 ǦǤ

      Ǥ




ǡǡ 
  ǡ   ǡ
 
   Ǥ






 Ǥǡ  ǢǤǡ
 Ǣ ǡ
 ǡǤǤ
 ǤǤ

 ͺǡ ͳͷ  Ǥ


ͳǤͺ ͳͷ
 ǡ
   ǡ  
ǡ     ǡ
  ǡ 
Ǥ     Ǣ
    Ǥ





ǡ ͵ǡ
ǲ ǳ  Ǥ
 ͷǡ
ǣ

 




ǡǡ ǡǤǡ 
ǡǤǤ Ǥ ǡ ǡǡǡ
 ǡǡ 
ǤǤ    
ǡ ǡǤ
     
  Ǥ

 ǡǤ
  Ǥ

ȋ Ȍǡͺ ͳͷǡ
   
ǡ  ǡ
   Ǥ


ǲ 
 ǡǡ
ǣ


ͳʹ ǡͳͻʹͲǡ ǡ
ǡ ǡ
 ǲ
  
  ǡǳ
ǣ

 



   
 
 Ǥ

KĐƚŽďĞƌ͕
ϭϵϮϬ͘

   

Ǧ  



 Ǥ


ǡ ǡ  
 ǡ
 ǡǡ    ǡ


 ǡ ǡ

Ǥ  ǡ ǡ
 
ǡ   Ǥ
ǡ
  ǡǡ ǡ
  Ǥ
   ǡ ǡ
    
  Ǥ
   
  ǲǡǳ
 Ǥ 
 ǡ  
 ǡǤ


 Ǧ
 ǡ   ǡ
Ǥ 
     
Ǥ






ʹǤǣ  ǡ
ǡ Ǧ
ǡǫǡǡ 
ǡǫǡǡ 
   
   
ǫ

ǯ Ǥ



   
   ǡ
    
Ǥ



  
     
  ǤȏͷȐ

    Ǥ

 Ǥ


 ǡǡ
 Ǥ 
  Ǥ    ǡǡ
 ǡǡǡ


   
Ǣǡ
ǡ  
Ǥ ǡǡ 
Ǣ  Ȅ 
  ǡ    Ǥ

    ǡ Ǧ
Ǥ  ǡ 
  ǡ  
    
 Ǥ



 Ǧ      Ǥ



  
   Ǥ 
 
Ǣ ǡ
 Ǥ




͵Ǥ ǡǡ  
ǡǡ 
 
 ǡȏȐ    Ǥ
 ǡǡ
 
  ǡǡ  
Ǥǡ
ǡǡ ǡ 
 ǡ 
 ǡ  
 ǡ  
ǡǤ

   Ǥ



ǡǡ    
      ǡ
  Ǥ  
  ǡ
Ǥ

  

Ǥ



     ͳͺͲͻǤ



ǡǡ ǡ 
Ȅ ǡ ǡ
  
ͳͺͲͻȄǡǡ ǡ  ͳͺͻͻ 
  ǡ
 
Ǥ


 ǡ ǡͷǦ
ͳǡͳͺͲͻǡ  Ǥǡ
ʹͻ  ¤ǡ
 ǡ
  ǡ
  
  
  ǡ ǡ  ͳͺͻͻǡ
ǡǡ 
 Ǥ






  ǡ 
  Ǥ


ǡ   
   
Ǥ


ͶǤ ǡ ǡ
ǡ 
ȏȐ   ǡ
Ǥ




 ǡǡ 
Ǧ Ǥ
 ǡ
 ǡ    
 Ǥ    ǡ ǡ
ǡ  
    Ǥ

   Ǥǡ 
 ±ǡ ǡ
  Ǥ
    Ǥ

 Ǥ

  Ǥ


   
 Ǧǡ  ǡ
Ǣǡ   
Ǥ   ǡǡ
ǡ  Ǥ 
    
   ǡǡ ǡ  
  ǡ    
ǡ Ǥ 
    
     Ǥǡ
 ǡ
   Ǥ


ǡ   ǡ
ǡ Ǥ


͵ͳ ǡͳͻͳǡ
 ǡ
   
ȏͺȐ Ǥ Ͷ Ǥ
Ͷ    ͷ
   Ǣ ͳͲ ǡ
ʹʹ Ǥ Ǥ






ǡ ǡͳͷǡͳͻͳǡ
   ǡͶ ǡͳͻͳǡ
 
 Ǥ
 ǡ Ǥ

 


ǡ ͳͷǡͳͻͳǡ 
Ǧ  ǡ
 Ǥ


 ǡͳͻͳǡ
   ǡ  
 Ǥ  
  ǯ±ǡ  Ǧ Ǥ





   

Ǥ




  
ͳͻͳͳͻͳͺǡ 
ǡ ǡ ǡ 
  Ǥ


ǡǡ    ǡ
ǡ   Ǥ 
   ǡ 
 
 Ǥ ǡͳͻͳͺǡ
  ǡ
Ǧ  ǡ
Ǥ


 ǡ  
ǡ ǡ  Ǥ 
 Ǣ
Ǣ Ǣǡǡ 
 ǡǡ
    
Ǣ   ǡ
ǡ ǡ 
 ǤȏͻȐ


   ǡ
  Ǥ 
ǡ ǡ 
Ǥ




     Ȅ
ǡͳͻͳͻǤ 
 ǡ   ǡ  
   Ǥ ʹͳ ǡͳͻʹͲǡ
  
Ǥ


ǡ   ǡ 
ǡ
 
ǦǤ


  ǡ   
ǡʹͻǡͳͻͳͺǡ 
   Ǥ
  ͳͻͳǤ

  

     Ǥ


Ǥ
  ǡ   ǡ 
  Ǥ
 ǡ ȏͳͲȐ
  Ǥ  ǡ
   
 Ǥ  
ǡ 
ǡ 
Ǥ 
   ǡ 
   ǡ 
 


  
Ǥǡǡ  
   ǫ






ǡ
  
 ǡ ǡ 
 Ǥ


  
  Ǥǯ ʹͺ
 ǡͳͺͲͺǡ  ǡ  
ǡʹʹ ǡͳͺͲͻǡǡ¤
 ǡ
ǡ  ǡ Ǧ 
Ǥ ǡ ǡ
Ǣ
 Ǣ   
ǡ 
 ͳǤ


ͳͺͲͻǡ 
ͳͺ ǡ Ǥ 
ͳͺͲͺͳͺͲͻ ǢͳǡͳͺͲͻǡ
ǡ ǡ  
ǡ  Ǥ


ͷǤ   
Ǥ



     Ǥ

  
 Ǥ

    Ǥ


ʹͲǡͳͻͳǡ 
 Ú   
 ǡ ǡ
 Ǥ
  ʹǤȏͳͳȐ






ǡ 
 Ǥ


   ǣǡ 
ǡǡ  
 Ǥ


    
 ǡǡ  
   Ǥ


  
 ǡ 
± Ǥ ǡǡ  Ǥ
 ǡǡ  ǡǡ
ǡǡǡǡ Ǥ
 Ǥ



   ǡ 
  ǡǡ
 Ǥ








ǡ    
   
  Ǥ


 
    
 Ǥ ǲ ǳ 
ǡ  
ǡ  Ǧ  ȋ Ǧ
± ±Ȍǡ ǡ   
Ǥ

   
 Ǥ

  Ǥ

  

Ǥ


  ǡǡ  
   
 ǡǲ
ǳ ǡͳͻͳͺǡ  
ǡ Ǥ Ǣ
    






   ǡͳͻͳͻǡ
Ǥ   
  Ǥ


  ǡ
 ǡǤǡ
  ǡͳͻͳͺǡ 
   ǡ 
  Ǥ






  
Ǥ  ǡͳͻͳͺǡ  
ǡ Ǥ
ǡͳͻͳͺǡǡ  ǡ
  Ǥ  
͵ͳ ǡͳͻͳͻǡ  ǡͳͻʹͲǤ
 ǡ ǡǡǲǡǳ
   ǡ  
Ǥ


 ǡͳͻͳͻǡ  Ǥͻͷ Ǥ
 Ǥ


ǡͳ ǡͳͻͳͺǡǡ 
ǡ   
   Ǣǡ
  ǡ
 ǡ  
  Ǥ

 ǡ   ǡ
 Ǥ
  ͵ͳ Ǣ
ǤǡͲͲͲ  
Ǥ͵ ǡͳͻͳͺǡ 
   Ǥ



      

  Ǥ


  
 Ǥ

  Ǥ




  ǡ
   ǡ   
ǡǡǡ  
      ǡ
    
  Ǥ 
  Ǥ  
    
    
Ǥ 
 ǡ ǡ 
  Ǣǡ ǡ
 ǡ  ǡ
 ǡǡ ǡ
  
 Ǥ 
 
Ǥ


  
 ǡ 
ǡǡǡ 
Ǥǡ
 ǡ
 ǡ  
  ǡǡ 
ǡ  Ǥ

 



 
  ǡ  
Ǥ



Ǥ 
  ǡ
 
 Ǥ
 ǡ 
 ǡǤȏͳʹȐ

    Ǥ

 ǡǡ
ǡ ͳͲ ǡͳͻʹͲǡ ǡ
  Ǥ

ǡ͵ ǡͳͻͳͻǡ 
    
Ǥ    
ǡ  ǡ ǡ




ǡǡ  
     Ǥ
  ǡ Ȅ͵ͳ
 ǡͳͻͳǡͶ ǡͳͻͳͺȄ ǡ
    ǡ Ǧ
Ǥ


  
 ǡ
 Ǥǡǡ
   
  ǡ  
 Ǥ   ǡ 
   
 ǡ  
Ǥ


 ǡ 
ǡ 
 Ǥ

 




 
ȏͳ͵Ȑ ǡǡǡ
 ǡ 
ǡ   
 Ǥ


 
 ǡǢ
Ǥ 
 ǡǡ
  Ǥǡ 
   ǡͳͻͳͺǤ


   ǡ  
    Ǥ  
Ǣ ǡͳͻͳͺǡͷͲͲ
ǲǳ ǤǡǡǤ

      Ǥ

ǡ ǡ
  Ǥ

 Ǥ


ǡ 
 ǡ  ǣͶ





   ǡ ǡǡ 
Ǧ Ǣǡ
 ǡ  Ǥ




ǡ  

   Ǣǡ
  ǡ 
Ǥ


ǡǡ
 ǡǡ    
   ǡ 
ǡ  ǡǡ
Ǥ 
  
Ǥ


 ǡ
 ǡ
ǯ
Ǣ ǡ  ǡ
ǤȏͳͶȐ


ǡǡ 
 Ǥ






 ǡͳ ǡͳͻʹͲǡ 
 ǡ 
  
 Ǥ 
    
 Ǥ

ǡ  ǯ ǡ
     Ǥ















ȋͶȌ ǡǡ ǡͶ
 ͳͷǡ  
 Ǥ

ȋ͵Ȍ  
    Ǥ

ȋʹȌ ǡ  
  ǡ 
ǡ
 Ǧǡ 
   
    
 Ǥ

ȋͳȌ 
 ǡ 
Ǥ

Declaration on the granting of independence to colonial
countries and peoples
United Nations General Assembly resolution 1514 (XV) of
14 December 1960

Principles which should guide Members in determining
whether or not an obligation exists to transmit the information
called for under Article 73 e of the Charter
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HELSINKI 1975

CONFERENCE ON SECURITY
AND CO-OPERATION IN EUROPE
FINAL ACT
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Harmonization of standards
Arbitration
Specific bilateral arrangements
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I. Sovereign equality, respect for the rights
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II. Refraining from the threat or use of force
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IV. Territorial integrity of States
V. Peaceful settlement of disputes
VI. Non-intervention in internal affairs
VII. Respect for human rights and fundamental
freedoms, including the freedom of thought,
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VIII. Equal rights and self-determination of peoples
IX. Co-operation among States
X. Fulfilment in good faith of obligations under international law
(b) Matters related to giving effect to certain of the above Principles

Questions relating to Security in Europe

Preamble

Contents

1. Human Contacts
(a) Contacts and regular meetings on the basis of family ties
(b) Reunification of families

Co-operation in Humanitarian and Other Fields

Questions relating to Security and Co-operation in the
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Fields of co-operation
Agriculture
Energy
New technologies, rational use of resources
Transport technology
Physics
Chemistry
Meteorology and hydrology
Oceanography
Seismological research
Research on glaciology, permafrost
and problems of life under conditions of cold
Computer, communication and information technologies
Space research
Medicine and public health
Environmental research
Forms and methods of co-operation
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(Human Contacts continued)
(c) Marriage between citizens of different states
(d) Travel for personal or professional reasons
(e) Improvement of conditions for tourism on
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(f) Meetings among young people
(g) Sport
(h) Expansion of contacts
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The High Representatives of the participating States have solemnly adopted the
following:

Determined, in consequence, to give full effect to the results of the Conference and to
assure, among their States and throughout Europe, the benefits deriving from those results
and thus to broaden, deepen and make continuing and lasting the process of détente,

Motivated by the political will, in the interest of peoples, to improve and intensify
their relations and to contribute in Europe to peace, security, justice and cooperation as well
as to rapprochement among themselves and with the other States of the world,

During the meetings of the second stage of the Conference, contributions were
received, and statements heard, from the following non-participating Mediterranean States on
various agenda items: the Democratic and Popular Republic of Algeria, the Arab Republic of
Egypt, Israel, the Kingdom of Morocco, the Syrian Arab Republic, Tunisia.

During the opening and closing stages of the Conference the participants were
addressed by the Secretary-General of the United Nations as their guest of honour. The
Director-General of UNESCO and the Executive Secretary of the United Nations Economic
Commission for Europe addressed the Conference during its second stage.

The Conference on Security and Co-operation in Europe, which opened at Helsinki
on 3 July 1973 and continued at Geneva from 18 September 1973 to 21 July 1975, was
concluded at Helsinki on 1 August 1975 by the High Representatives of Austria, Belgium,
Bulgaria, Canada, Cyprus, Czechoslovakia, Denmark, Finland, France, the German
Democratic Republic, the Federal Republic of Germany, Greece, the Holy See, Hungary,
Iceland, Ireland, Italy, Liechtenstein, Luxembourg, Malta, Monaco, the Netherlands, Norway,
Poland, Portugal, Romania, San Marino, Spain, Sweden, Switzerland, Turkey, the Union of
Soviet Socialist Republics, the United Kingdom, the United States of America and
Yugoslavia.

1
Declaration on Principles Guiding Relations between Participating

States

3

Recognizing that this commitment, which reflects the interest and aspirations of
peoples, constitutes for each participating State a present and future responsibility,
heightened by experience of the past;

Reaffirming their commitment to peace, security and justice and the continuing
development of friendly relations and co-operation;

The participating States,

(a)

Have adopted the following:

Recognizing the close link between peace and security in Europe and in the world as a
whole and conscious of the need for each of them to make its contribution to the
strengthening of world peace and security and to the promotion of fundamental rights,
economic and social progress and well-being for all peoples;

Recognizing the indivisibility of security in Europe as well as their common interest
in the development of cooperation throughout Europe and among selves and expressing their
intention to pursue efforts accordingly;

Mindful of their common history and recognizing that the existence of elements
common to their traditions and values can assist them in developing their relations, and
desiring to search, fully taking into account the individuality and diversity of their positions
and views, for possibilities of joining their efforts with a view to overcoming distrust and
increasing confidence, solving the problems that separate them and cooperating in the interest
of mankind;

Considering that solidarity among peoples, as well as the common purpose of the
participating States in achieving the aims as set forth by the Conference on Security and
Cooperation in Europe, should lead to the development of better and closer relations among
them in all fields and thus to overcoming the confrontation stemming from the character of
their past relations, and to better mutual understanding;

Convinced of the need to exert efforts to make détente both a continuing and an
increasingly viable and comprehensive process, universal in scope, and that the
implementation of the results of the Conference on Security and Cooperation in Europe will
be a major contribution to this process;

Reaffirming their objective of promoting better relations among themselves and
ensuring conditions in which their people can live in true and lasting peace free from any
threat to or attempt against their security;

The States participating in the Conference on Security and Co-operation in Europe,

Questions relating to Security in Europe

4

Accordingly, the participating States will refrain from any acts constituting a threat of
force or direct or indirect use of force against another participating State.

The participating States will refrain in their mutual relations, as well as in their
international relations in general, from the threat or use of force against the territorial
integrity or political independence of any State, or in any other manner inconsistent with the
purposes of the United Nations and with the present Declaration. No consideration may be
invoked to serve to warrant resort to the threat or use of force in contravention of this
principle.

II. Refraining from the threat or use of force

Within the framework of international law, all the participating States have equal
rights and duties. They will respect each other's right to define and conduct as it wishes its
relations with other States in accordance with international law and in the spirit of the present
Declaration. They consider that their frontiers can be changed, in accordance with
international law, by peaceful means and by agreement. They also have the right to belong or
not to belong to international organizations, to be or not to be a party to bilateral or
multilateral treaties including the right to be or not to be a party to treaties of alliance; they
also have the right to neutrality.

The participating States will respect each other's sovereign equality and individuality
as well as all the rights inherent in and encompassed by its sovereignty, including in
particular the right of every State to juridical equality, to territorial integrity and to freedom
and political independence. They will also respect each other's right freely to choose and
develop its political, social, economic and cultural systems as well as its right to determine its
laws and regulations.

I. Sovereign equality, respect for the rights
inherent in sovereignty

Declare their determination to respect and put into practice, each of them in its
relations with all other participating States, irrespective of their political, economic or social
systems as well as of their size, geographical location or level of economic development, the
following principles, which all are of primary significance, guiding their mutual relations:

Expressing their common adherence to the principles which are set forth below and
are in conformity with the Charter of the United Nations, as well as their common will to act,
in the application of these principles, in conformity with the purposes and principles of the
Charter of the United Nations;

Reaffirming, in conformity with their membership in the United Nations and in
accordance with the purposes and principles of the United Nations, their full and active
support for the United Nations and for the enhancement of its role and effectiveness in
strengthening international peace, security and justice, and in promoting the solution of
international problems, as well as the development of friendly relations and cooperation
among States;

5

In the event of failure to reach a solution by any of the above peaceful means, the
parties to a dispute will continue to seek a mutually agreed way to settle the dispute
peacefully.

For this purpose they will use such means as negotiation, enquiry, mediation,
conciliation, arbitration, judicial settlement or other peaceful means of their own choice
including any settlement procedure agreed to in advance of disputes to which they are parties.

They will endeavour in good faith and a spirit of cooperation to reach a rapid and
equitable solution on the basis of international law.

The participating States will settle disputes among them by peaceful means in such a
manner as not to endanger international peace and security, and justice.

V. Peaceful settlement of disputes

The participating States will likewise refrain from making each other's territory the
object of military occupation or other direct or indirect measures of force in contravention of
international law, or the object of acquisition by means of such measures or the threat of
them. No such occupation or acquisition will be recognized as legal.

Accordingly, they will refrain from any action inconsistent with the purposes and
principles of the Charter of the United Nations against the territorial integrity, political
independence or the unity of any participating State, and in particular from any such action
constituting a threat or use of force.

The participating States will respect the territorial integrity of each of the
participating States.

IV. Territorial integrity of States

Accordingly, they will also refrain from any demand for, or act of, seizure and
usurpation of part or all of the territory of any participating State.

The participating States regard as inviolable all one another's frontiers as well as the
frontiers of all States in Europe and therefore they will refrain now and in the future from
assaulting these frontiers.

III. Inviolability of frontiers

No such threat or use of force will be employed as a means of settling disputes, or
questions likely to give rise to disputes, between them.

Likewise they will refrain from any manifestation of force for the purpose of inducing
another participating State to renounce the full exercise of its sovereign rights. Likewise they
will also refrain in their mutual relations from any act of reprisal by force.
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The participating States recognize the universal significance of human rights and
fundamental freedoms, respect for which is an essential factor for the peace, justice and wellbeing necessary to ensure the development of friendly relations and co-operation among
themselves as among all States.

They will endeavour, in developing their co-operation as equals, to promote mutual
understanding and confidence, friendly and good-neighbourly relations among themselves,
international peace, security and justice. They will equally endeavour, in developing their
cooperation, to improve the well-being of peoples and contribute to the fulfilment of their
aspirations through, inter alia, the benefits resulting from increased mutual knowledge and
from progress and achievement in the economic, scientific, technological, social, cultural and
humanitarian fields. They will take steps to promote conditions favourable to making these
benefits available to all; they will take into account the interest of all in the narrowing of
differences in the levels of economic development, and in particular the interest of
developing countries throughout the world.

The participating States will develop their co-operation with one another and with all
States in all fields in accordance with the purposes and principles of the Charter of the United
Nations. In developing their co-operation the participating States will place special emphasis
on the fields as set forth within the framework of the Conference on Security and Cooperation in Europe, with each of them making its contribution in conditions of full equality.

IX. Cooperation among States

The participating States reaffirm the universal significance of respect for and effective
exercise of equal rights and self-determination of peoples for the development of friendly
relations among themselves as among all States; they also recall the importance of the
elimination of any form of violation of this principle.

By virtue of the principle of equal rights and self-determination of peoples, all
peoples always have the right, in full freedom, to determine, when and as they wish, their
internal and external political status, without external interference, and to pursue as they wish
their political, economic, social and cultural development.

The participating States will respect the equal rights of peoples and their right to selfdetermination, acting at all times in conformity with the purposes and principles of the
Charter of the United Nations and with the relevant norms of international law, including
those relating to territorial integrity of States.

VIII. Equal rights and self-determination of peoples

In the field of human rights and fundamental freedoms, the participating States will
act in conformity with the purposes and principles of the Charter of the United Nations and
with the Universal Declaration of Human Rights. They will also fulfil their obligations as set
forth in the international declarations and agreements in this field, including inter alia the
International Covenants on Human Rights, by which they may be bound.

They confirm the right of the individual to know and act upon his rights and duties in
this field.

They will constantly respect these rights and freedoms in their mutual relations and will
endeavour jointly and separately, including in co-operation with the United Nations, to
promote universal and effective respect for them.

The participating States on whose territory national minorities exist will respect the
right of persons belonging to such minorities to equality before the law, will afford them the
full opportunity for the actual enjoyment of human rights and fundamental freedoms and will,
in this manner, protect their legitimate interests in this sphere.

Within this framework the participating States will recognize and respect the freedom
of the individual to profess and practice, alone or in community with others, religion or belief
acting in accordance with the dictates of his own conscience.

They will promote and encourage the effective exercise of civil, political, economic,
social, cultural and other rights and freedoms all of which derive from the inherent dignity of
the human person and are essential for his free and full development.

The participating States will respect human rights and fundamental freedoms,
including the freedom of thought, conscience, religion or belief, for all without distinction as
to race, sex, language or religion.

VII. Respect for human rights and fundamental freedoms, including the freedom of thought,
conscience, religion or belief

Accordingly, they will, inter alia, refrain from direct or indirect assistance to terrorist
activities, or to subversive or other activities directed towards the violent overthrow of the
regime of another participating State.

They will likewise in all circumstances refrain from any other act of military, or of
political, economic or other coercion designed to subordinate to their own interest the
exercise by another participating State of the rights inherent in its sovereignty and thus to
secure advantages of any kind.

They will accordingly refrain from any form of armed intervention or threat of such
intervention against another participating State.

The participating States will refrain from any intervention, direct or indirect,
individual or collective, in the internal or external affairs falling within the domestic
jurisdiction of another participating State, regardless of their mutual relations.

VI. Non-intervention in internal affairs

Participating States, parties to a dispute among them, as well as other participating
States, will refrain from any action which might aggravate the situation to such a degree as to
endanger the maintenance of international peace and security and thereby make a peaceful
settlement of the dispute more difficult.

The participating States,

(i)

To promote, by all means which each of them considers appropriate, a climate of
confidence and respect among peoples consonant with their duty to refrain from propaganda
for wars of aggression or for any threat or use of force inconsistent with the purposes of the
United Nations and with the Declaration on Principles Guiding Relations between
Participating States, against another participating State.

The participating States express their determination fully to respect and apply these
principles, as set forth in the present Declaration, in all aspects, to their mutual relations and
cooperation in order to ensure to each participating State the benefits resulting from the
respect and application of these principles by all.

Reaffirming their determination to settle their disputes as set forth in the Principle of
Peaceful Settlement of Disputes;
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The participating States declare their intention to conduct their relations with all other
States in the spirit of the principles contained in the present Declaration.
8

The participating States,

(ii)

The participating States express the conviction that respect for these principles will
encourage the development of normal and friendly relations and the progress of co-operation
among them in all fields. They also express the conviction that respect for these principles
will encourage the development of political contacts among them which in time would
contribute to better mutual understanding of their positions and views.

To make every effort to settle exclusively by peaceful means any dispute between
them, the continuance of which is likely to endanger the maintenance of international peace
and security in Europe, and to seek, first of all, a solution through the peaceful means set
forth in Article 33 of the United Nations Charter.
To refrain from any action which could hinder the peaceful settlement of disputes
between the participating States.

To take effective measures which by their scope and by their nature constitute steps
towards the ultimate achievement of general and complete disarmament under strict and
effective international control.

All the principles set forth above are of primary significance and, accordingly, they
will be equally and unreservedly applied, each of them being interpreted taking into account
the others.

The participating States, paying due regard to the principles above and, in particular,
to the first sentence of the tenth principle, "Fulfilment in good faith of obligations under
international law", note that the present Declaration does not affect their rights and
obligations, nor the corresponding treaties and other agreements and arrangements.

To refrain from any act of economic coercion designed to subordinate to their own
interest the exercise by another participating State of the rights inherent in its sovereignty and
thus to secure advantages of any kind.

To refrain from any manifestation of force for the purpose of inducing another
participating State to renounce the full exercise of its sovereign rights.

To refrain from any use of armed forces inconsistent with the purposes and principles
of the Charter of the United Nations and the provisions of the Declaration on Principles
Guiding Relations between Participating States, against another participating State, in
particular from invasion of or attack on its territory.

To give effect and expression, by all the ways and forms which they consider
appropriate, to the duty to refrain from the threat or use of force in their relations with one
another.

Declare that they are resolved to respect and carry out, in their relations with one
another, inter alia, the following provisions which are in conformity with the Declaration on
Principles Guiding Relations between Participating States:

Reaffirming that they will respect and give effect to refraining from the threat or use
of force and convinced of the necessity to make it an effective norm of international life,

Matters related to giving effect to certain of the above Principles

(b)

The participating States confirm that in the event of a conflict between the obligations
of the members of the United Nations under the Charter of the United Nations and their
obligations under any treaty or other international agreement, their obligations under the
Charter will prevail, in accordance with Article 103 of the Charter of the United Nations.

In exercising their sovereign rights, including the right to determine their laws and
regulations, they will conform with their legal obligations under international law; they will
furthermore pay due regard to and implement the provisions in the Final Act of the
Conference on Security and Cooperation in Europe.

The participating States will fulfil in good faith their obligations under international
law, both those obligations arising from the generally recognized principles and rules of
international law and those obligations arising from treaties or other agreements, in
conformity with international law, to which they are parties.

X. Fulfilment in good faith of obligations under international law

They will strive, in increasing their cooperation as set forth above, to develop closer
relations among themselves on an improved and more enduring basis for the benefit of
peoples.

They confirm that governments, institutions, organizations and persons have a
relevant and positive role to play in contributing toward the achievement of these aims of
their cooperation.

I
Prior notification of major military manoeuvres

Have adopted the following:

Recognizing that this measure deriving from political decision rests upon a voluntary

Notification will be given 21 days or more in advance of the start of the manoeuvre or
in the case of a manoeuvre arranged at shorter notice at the earliest possible opportunity prior
to its starting date.
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In the case of a participating State whose territory extends beyond Europe, prior
notification need be given only of manoeuvres which take place in an area within 250
kilometres from its frontier facing or shared with any other European participating State, the
participating State need not, however, give notification in cases in which that area is also
contiguous to the participating State's frontier facing or shared with a non-European nonparticipating State.

Notification will be given of major military manoeuvres which take place on the
territory, in Europe, of any participating State as well as, if applicable, in the adjoining sea
area and air space.

Notification will be given of major military manoeuvres exceeding a total of 25,000
troops, independently or combined with any possible air or naval components (in this context
the word "troops" includes amphibious and airborne troops). In the case of independent
manoeuvres of amphibious or airborne troops, or of combined manoeuvres involving them,
these troops will be included in this total. Furthermore, in the case of combined manoeuvres
which do not reach the above total but which involve land forces together with significant
numbers of either amphibious or airborne troops, or both, notification can also be given.

They will notify their major military manoeuvres to all other participating States
through usual diplomatic channels in accordance with the following provisions:

basis;

Accepting the responsibility of each of them to promote these objectives and to
implement this measure, in accordance with the accepted criteria and modalities, as essentials
for the realization of these objectives;

Convinced of the political importance of prior notification of major military
mancouvres for the promotion of mutual understanding and the strengthening of confidence,
stability and security;

Recognizing that there are other ways in which individual States can contribute
further to their common objectives;

Having studied the question of prior notification of major military movements in the
context of confidence-building;

Recognizing that the exchange of observers by invitation at military manoeuvres will
help to promote contacts and mutual understanding;

Taking into account considerations relevant to efforts aimed at lessening tension and
promoting disarmament;

Recognizing the need to contribute to reducing the dangers of armed conflict and of
misunderstanding or miscalculation of military activities which could give rise to
apprehension, particularly in a situation where the participating States lack clear and timely
information about the nature of such activities;

Determined further to refrain in their mutual relations, as well as in their international
relations in general, from the threat or use of force against the territorial integrity or political
independence of any State, or in any other manner inconsistent with the purposes of the
United Nations and with the Declaration on Principles Guiding Relations between
Participating States as adopted in this Final Act;

Determined to strengthen confidence among them and thus to contribute to increasing
stability and security in Europe;

Desirous of eliminating the causes of tension that may exist among them and thus of
contributing to the strengthening of peace and security in the world;

The participating States,

2.
Document on confidence-building measures
and certain aspects of security and disarmament

3.
This meeting of experts will take place after the meeting of the representatives
appointed by the Ministers of Foreign Affairs of the participating States, scheduled according
to the chapter "Follow-up to the Conference" for 1977; the results of the work of this meeting
of experts will be submitted to Governments.

2.
Decide that, on the invitation of Switzerland, a meeting of experts of all the
participating States will be convoked in order to fulfil the mandate described in paragraph 1
above within the framework and under the procedures of the follow-up to the Conference laid
down in the chapter "Follow-up to the Conference".

1.
Are resolved to pursue the examination and elaboration of a generally acceptable
method for the peaceful settlement of disputes aimed at complementing existing methods,
and to continue to this end to work upon the "Draft Convention on a European System for the
Peaceful Settlement of Disputes" submitted by Switzerland during the second stage of the
Conference on Security and Co-operation in Europe, as well as other proposals relating to it
and directed towards the elaboration of such a method.

Desiring to reinforce and to improve the methods at their disposal for the peaceful
settlement of disputes;

Convinced that the peaceful settlement of disputes is a complement to refraining from
the threat or use of force, both being essential though not exclusive factors for the
maintenance and consolidation of peace and security;

The complementary nature of the political and military aspects of security;
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Other confidence-building measures

The participating States recognize that there are other means by which their common
objectives can be promoted.

Respect for the security interests of all States participating in the Conference on
Security and Co-operation in Europe inherent in their sovereign equality;

The interrelation between the security of each participating State and security in
Europe as a whole and the relationship which exists, in the broader context of world security,
between security in Europe and security in the Mediterranean area;

-

Having considered the views expressed on various subjects related to the
strengthening of security in Europe through joint efforts aimed at promoting détente and
disarmament, the participating States, when engaged in such efforts, will, in this context,
proceed, in particular, from the following essential considerations:

General considerations

The importance that participants in negotiating fora see to it that information about
relevant developments, progress and results is provided on an appropriate basis to other
States participating in the Conference on Security and Co-operation in Europe and, in return,
the justified interest of any of those States in having their views considered.

In the same spirit, further consideration will be given by the States participating in the
Conference on Security and Cooperation in Europe to the question of prior notification of
major military movements, bearing in mind, in particular, the experience gained by the
implementation of the measures which are set forth in this document.

Accordingly, the participating States recognize that they may, at their own discretion
and with a view to contributing to confidence-building, notify their major military
movements.

In accordance with the Final Recommendations of the Helsinki Consultations the
participating States studied the question of prior-notification of major military movements as
a measure to strengthen confidence.

Prior notification of major military movements

The invitation will be given as far ahead as is conveniently possible through usual
diplomatic channels.

III

The participating States recognize the interest of all of them in efforts aimed at
lessening military confrontation and promoting disarmament which are designed to
complement political détente in Europe and to strengthen their security. They are convinced
of the necessity to take effective measures in these fields which by their scope and by their
nature constitute steps towards the ultimate achievement of general and complete
disarmament under strict and effective international control, and which should result in
strengthening peace and security throughout the world.

The participating States will invite other participating States, voluntarily and on a
bilateral basis, in a spirit of reciprocity and goodwill towards all participating States, to send
observers to attend military manoeuvres.

The inviting State will determine in each case the number of observers, the
procedures and conditions of their participation, and give other information which it may
consider useful. It will provide appropriate facilities and hospitality.

Questions relating to disarmament

II

They also recognize that the experience gained by the implementation of the
provisions set forth above, together with further efforts, could lead to developing and
enlarging measures aimed at strengthening confidence.

In order to make a fuller contribution to their common objective of
confidence/building, the participating States, when conducting their military activities in the
area covered by the provisions for the prior notification of major military manoeuvres, will
duly take into account and respect this objective.

***

In particular, they will, with due regard to reciprocity and with a view to better mutual
understanding, promote exchanges by invitation among their military delegations.

Exchange of observers

To the same end, the participating States also recognize that they may notify other
military manoeuvres conducted by them.

The participating States recognize that they can contribute further to strengthening
confidence and increasing security and stability, and to this end may also notify smaller-scale
military manoeuvres to other participating States, with special regard for those near the area
of such manoeuvres.

Prior notification of other military manoeuvres

Notification will contain information of the designation, if any, the general purpose of
and the States involved in the manoeuvre, the type or types and numerical strength of the
forces engaged, the area and estimated time-frame of its conduct. The participating States
will also, if possible, provide additional relevant information, particularly that related to the
components of the forces engaged and the period of involvement of these form.

Have adopted the following:
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Considering that the guidelines and concrete recommendations contained in the
following texts are aimed at promoting further development of their mutual economic
relations, and convinced that their cooperation in this field should take place in full respect
for the principles guiding relations among participating States as set forth in the relevant
document,

Having taken into account the work already undertaken by relevant international
organizations and wishing to take advantage of the possibilities offered by these
organizations, in particular by the United Nations Economic Commission for Europe, for
giving effect to the provisions of the final documents of the Conference,

Convinced that the growing world-wide economic interdependence calls for
increasing common and effective efforts towards the solution of major world economic
problems such as food, energy, commodities, monetary and financial problems, and therefore
emphasizes the need for promoting stable and equitable international economic relations, thus
contributing to the continuous and diversified economic development of all countries,

Taking into account the interests of the developing countries throughout the world,
including those among the participating countries as long as they are developing from the
economic point of view; reaffirming their will to co-operate for the achievement of the aims
and objectives established by the appropriate bodies of the United Nations in the pertinent
documents concerning development, it being understood that each participating State
maintains the positions it has taken on them; giving special attention to the least developed
countries

Recognizing that such cooperation, with due regard for the different levels of
economic development, can be developed, on the basis of equality and mutual satisfaction of
the partners, and of reciprocity permitting, as a whole, an equitable distribution of advantages
and obligations of comparable scale, with respect for bilateral and multilateral agreements,

Reaffirming their will to intensify such cooperation between one another, irrespective
of their systems,
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consider that their trade in various products should be conducted in such a way as not
to cause or threaten to cause serious injury - and should the situation arise, market disruption
- in domestic markets for these products and in particular to the detriment. of domestic
producers of like or directly competitive products; as regards the concept of market
disruption, it is understood that it should not be invoked in a way inconsistent with the
relevant provisions of their international agreements; if they resort to safeguard measures,
they will do so in conformity with their commitments in this field arising from international
agreements to which they are parties and will take account of the interests of the parties
directly concerned;

will foster a steady growth of trade while avoiding as far as possible abrupt
fluctuations in their trade;

will endeavour to reduce or progressively eliminate all kinds of obstacles to the
development of trade;

note the importance of monetary and financial questions for the development of
international trade, and will endeavour to deal with them with a view to contributing to the
continuous expansion of trade;

recognize the importance of bilateral and multilateral intergovernmental and other
agreements for the long-term development of trade;

will encourage the expansion of trade on as broad a multilateral basis as possible'
thereby endeavouring to utilize the various economic and commercial possibilities;

recognize the beneficial effects which can result for the development of trade from the
application of most favoured nation treatment;

are resolved to promote, on the basis of the modalities of their economic cooperation,
the expansion of their mutual trade in goods and services, and to ensure conditions
favourable to such development;

Considering that the volume and structure of trade among the participating States do
not in all cases correspond to the possibilities created by the current level of their economic,
scientific and technological development,

Recognizing that trade represents an essential sector of their co-operation, and bearing
in mind that the provisions contained in the above preamble apply in particular to this sector,

Recognizing that cooperation in these fields would promote economic and social
progress and the improvement of the conditions of life,

Aware of the diversity of their economic and social systems,

Conscious of the growing role of international trade as one of the most important
factors in economic growth and social progress,

The participating States,

General provisions

1. Commercial Exchanges

Convinced that their efforts to develop cooperation in the fields of trade, industry,
science and technology, the environment and other areas of economic activity contribute to
the reinforcement of peace and security in Europe and in the world as a whole,

The participating States,

Co-operation in the Field of Economics,
of Science and Technology and of the Environment
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recognize the importance of such measures to encourage greater participation by
small and medium sized firms in trade between participating States.

by encouraging the provision, on conditions as favourable as possible and equal for
all representatives of the above/mentioned bodies, of hotel accommodation, means of
communication, and of other facilities normally required by them, as well as of suitable
business and residential premises for purposes of permanent representation;

by examining as favourably as possible requests for the establishment of permanent
representation and of offices for this purpose, including, where appropriate , the opening of
joint offices by two or more firms.

by providing the necessary information, including information on legislation and
procedures relating to the establishment and operation of permanent representation by the
above mentioned bodies;

will further take measures aimed at improving working conditions of representatives
of foreign organizations, enterprises, firms and banks concerned with external trade,
particularly as follows:

will encourage organizations, enterprises and firms concerned with foreign trade to
take measures to accelerate the conduct of business negotiations;

will take measures further to improve conditions for the expansion of contacts
between representatives of official bodies, of the different organizations, enterprises, firms
and banks concerned with foreign trade, in particular, where useful, between sellers and users
of products and services, for the purpose of studying commercial possibilities, concluding
contracts, ensuring their implementation and providing after-sales services;

Conscious, of the importance of the contribution which an improvement of business
contacts, and the accompanying growth of confidence in business relationships, could make
to the development of commercial and economic relations,

The participating States,

Business contacts and facilities

consider it appropriate to create favourable conditions for the participation of firms,
organizations and enterprises in the development of trade.

note that the growth and diversification of trade would contribute to widening the
possibilities of choice of products;

will give due attention to measures for the promotion of trade and the diversification
of its structure;

laws and regulations concerning foreign trade;
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will encourage international work on the harmonization of statistical nomenclatures,
notably in the United Nations Economic Commission for Europe.

will support a study, in the framework of the United Nations Economic Commission
for Europe, of the possibilities of creating a multilateral system of notification of laws and
regulations concerning foreign trade and changes therein;

will in addition to the above encourage the development of the exchange of economic
and commercial information through, where appropriate, joint commissions for economic,
scientific and technical cooperation, national and joint chambers of commerce, and other
suitable bodies;

other information to help businessmen in commercial contacts, for example, periodic
directories, lists, and where possible, organizational charts of firms and organizations
concerned with foreign trade;

information allowing forecasts of development of the economy to assist in trade
promotion, for example, information on the general orientation of national economic plans
and programmes;

-

foreign trade statistics drawn up on the basis of comparable classification including
breakdown by product with indication of volume and value, as well as country of origin or
destination;

statistics concerning production, national income, budget, consumption and
productivity;

will promote the publication and dissemination of economic and commercial
information at regular intervals and as quickly as possible, in particular:

Considering that the value of statistical information on the international level depends
to a considerable extent on the possibility of its comparability,

Expressing their readiness to improve the quality and increase the quantity and
supply of economic and relevant administrative information,

Considering that economic information should be of such a nature as to allow
adequate market analysis and to permit the preparation of medium and long term forecasts,
thus contributing to the establishment of a continuing flow of trade and a better utilization of
commercial possibilities,

Conscious of the growing role of economic and commercial information in the
development of international trade,

The participating States,

Economic and commercial information

Industrial co-operation

Industrial co-operation and projects of common interest

create lasting ties thus strengthening long-term overall economic co-operation,
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propose to encourage the development of industrial cooperation between the
competent organizations, enterprises and firms of their countries;

consider that industrial co-operation may be facilitated by means of intergovernmental and other bilateral and multilateral agreements between the interested parties;

accelerate the industrial development of all those who take part in such cooperation,

to disseminate as quickly as possible published documentation thereon;
will encourage all forms of exchange of information and communication of
experience relevant to industrial co-operation, including through contacts between potential
partners and, where appropriate, through joint commissions for economic, industrial,
scientific and technical co-operation, national and joint chambers of commerce, and other
suitable bodies;

-

to improve the quality and the quantity of information relevant to industrial cooperation, in particular the laws and regulations, including those relating to foreign exchange,
general orientation of national economic plans and programmes as well as programme
priorities and economic conditions of the market; and

Consider it desirable:

note the importance of economic, commercial, technical and administrative
information such as to ensure the development of industrial co-operation;

recognize that new forms of industrial co-operation can be applied with a view to
meeting specific needs;

recognize further that, if it is in their mutual interest, concrete forms such as the
following may be useful for the development of industrial cooperation: joint production and
sale, specialization in production and sale, construction, adaptation and modernization of
industrial plants, cooperation for the setting up of complete industrial installations with a
view to thus obtaining part of the resultant products, mixed companies, exchanges of
<<know-how>>, of technical information, of patents and of licences, and joint industrial
research within the framework of specific co-operation projects;

recognize that industrial co-operation covers a number of forms of economic relations
going beyond the framework of conventional trade, and that in concluding contracts on
industrial co-operation the partners will determine jointly the appropriate forms and
conditions of co-operation, taking into account their mutual interests and capabilities;

express their willingness to promote measures designed to create favourable
conditions for industrial co-operation;

note that industrial cooperation is implemented by means of contracts concluded
between competent organizations, enterprises and firms on the basis of economic
considerations;

note that in promoting industrial cooperation they should bear in mind the economic
structures and the development levels of their countries;

consider it desirable, with a view to expanding industrial co-operation, to encourage
the exploration of co-operation possibilities and the implementation of co-operation projects
and will take measures to this end, inter alia, by facilitating and increasing all forms of
business contacts between competent organizations, enterprises and firms and between their
respective qualified personnel;

-

lead to the mutually advantageous utilization of economic complementarities through
better use of all factors of production, and

contribute to economic growth as well as to the expansion and diversification of
international trade and to a wider utilization of modern technology,

-

Considering that industrial co-operation, being motivated by economic
considerations, can

2.

will encourage international cooperation in the field of trade promotion, including
marketing, and the work undertaken on these subjects within the international bodies, in
particular the United Nations Economic Commission for Europe.

will encourage the improvement of conditions for the implementation of measures to
promote trade and to satisfy the needs of users in respect of imported products, in particular
through market research and advertising measures as well as, where useful, the establishment
of supply facilities, the furnishing of spare parts, the functioning of after sales services, and
the training of the necessary local technical personnel;

will encourage organizations, enterprises and firms concerned with foreign trade to
develop further the knowledge and techniques required for effective marketing;

Conscious of the need of exporters to be as fully familiar as possible with and take
account of the requirements of potential users,

Recognizing the importance of adapting production to the requirements of foreign
markets in order to ensure the expansion of international trade,

The participating States,

Marketing

20

Considering that their economic potential and their natural resources permit, through
common efforts, long-term co-operation in the implementation, including at the regional or
sub-regional level, of major that these may contribute to the speeding-up of the economic
development of the countries participating therein,

The participating States,

Projects of common interest

recognize the usefulness of an increased participation of small and medium sized
firms in industrial co-operation projects.

consider it desirable that the partners, when concluding industrial co-operation
contracts, should devote due attention to provisions concerning the extension of the necessary
mutual assistance and the provision of the necessary information during the implementation
of these contracts, in particular with a view to attaining the required technical level and
quality of the products resulting from such cooperation;

the consideration, in ways that are compatible with their economic systems, of the
needs and possibilities of industrial co-operation within the framework of economic policy
and particularly in national economic plans and programmes;

the protection of the interests of the partners in industrial co-operation projects,
including the legal protection of the various kinds of property involved;

consider it desirable to further improve conditions for the implementation of
industrial co-operation projects, in particular with respect to:

recommend further the continued examination - for example within the framework of
the United Nations Economic Commission for Europe - of means of improving the provision
of information to those concerned on general conditions of industrial co-operation and
guidance on the preparation of contracts in this field;

will encourage the parties concerned with industrial co-operation to take measures to
accelerate the conduct of negotiations for the conclusion of co-operation contracts,

consider it desirable that proposals for industrial co-operation projects should be
sufficiently specific and should contain the necessary economic and technical data, in
particular preliminary estimates of the cost of the project. information on the form of cooperation envisaged, and market possibilities, to enable potential partners to proceed with
initial studies and to arrive at decisions in the shortest possible time;

note that the provisions adopted by the Conference relating to business contacts in the
economic and commercial fields also apply to foreign organizations, enterprises and firms
engaged in industrial co-operation, taking into account the specific conditions of this cooperation, and will endeavour to ensure, in particular, the existence of appropriate working
conditions for personnel engaged in the implementation of co-operation projects;
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Recognizing the development of international harmonization of standards and
technical regulations and of international co-operation in the field of certification as an
important means of eliminating technical obstacles to international trade and industrial cooperation, thereby facilitating their development and increasing productivity,

The participating States,

Harmonization of standards

3. Provisions concerning trade and industrial co-operation

recommend that the States interested in projects of common interest should consider
under what conditions it would be possible to establish them, and if they so desire, create the
necessary conditions for their actual implementation.

co-operation in research and the perfecting of equipment for multimodal transport
operations and for the handling of containers;

development of road networks and co-operation aimed at establishing a coherent
navigable network in Europe;

co-operation in research for new sources of energy and, in particular, in the field of
nuclear energy;

exchanges of electrical energy within Europe with a view to utilizing the capacity of
the electrical power stations as rationally as possible;

Noting that the provisions adopted by the Conference relating to industrial cooperation are also applicable to projects of common interest,
regard it as necessary to encourage, where appropriate, the investigation by competent
and interested organizations, enterprises and firms of the possibilities for the carrying out of
projects of common interest in the fields of energy resources and of the exploitation of raw
materials, as well as of transport and communications;
regard it as desirable that organizations, enterprises and firms exploring the
possibilities of taking part in projects of common interest exchange with their potential
partners, through the appropriate channels, the requisite economic, legal, financial and
technical information pertaining to these projects;
consider that the fields of energy resources, in particular, petroleum, natural gas and
coal, and the extraction and processing of mineral raw materials, in particular, iron ore and
bauxite, are suitable ones for strengthening long-term economic co-operation and for the
development of trade which could result;
consider that possibilities for projects of common interest with a view to longterm
economic co-operation also exist in the following fields:

Considering it desirable that the competent organizations, enterprises and firms of all
countries should be given the possibility of indicating their interest in participating in such
projects, and, in case of agreement, of taking part in their implementation,
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will consider favourably the conclusion, in appropriate cases, of specific bilateral
agreements concerning various problems of mutual interest in the fields of commercial
exchanges and industrial co-operation, in particular with a view to avoiding double taxation
and to facilitating the transfer of profits and the return of the value of the assets invested.

Conscious of the need to facilitate trade and to promote the application of new forms
of industrial co-operation,

The participating States,

Specific bilateral arrangements

recommend that the provisions on arbitration should provide for arbitration under a
mutually acceptable set of arbitration rules, and permit arbitration in a third country, taking
into account existing intergovernmental and other agreements in this field.

recommend, where appropriate, to organizations, enterprises and firms in their
countries, to include arbitration clauses in commercial contracts and industrial co-operation
contracts, or in special agreements;

Considering that arbitration is an appropriate means of settling such disputes,

Considering that the prompt and equitable settlement of disputes which may arise
from commercial transactions relating to goods and services and contracts for industrial cooperation would contribute to expanding and facilitating trade and co-operation,

The participating States,

Arbitration

consider it desirable to increase international co-operation on standardization, in
particular by supporting the activities of intergovernmental and other appropriate
organizations in this field.

express their readiness to promote international agreements and other appropriate
arrangements on acceptance of certificates of conformity with standards and technical
regulations;

reaffirm their interest to achieve the widest possible international harmonization of
standards and technical regulations,
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the wider use of commercial channels and activities for applied scientific and
technological research and for the transfer of achievements obtained in this field while
providing information on and protection of intellectual and industrial property rights;

the expeditious implementation and improvement in organization, including
programmes, of international visits of scientists and specialists in connexion with exchanges,
conferences and co-operation;

the improvement of opportunities for the exchange and dissemination of scientific and
technological information among the parties interested in scientific and technological
research and co-operation including information related to the organization and
implementation of such co-operation;

Recognize that possibilities exist for further improving scientific and technological
co-operation, and to this end, express their intention to remove obstacles to such cooperation, in particular through:

Possibilities for improving co-operation

Aware of the need to take measures further to improve scientific and technological
co-operation between them,

Affirming that such co-operation can be developed and implemented bilaterally
and multilaterally at the governmental and non-governmental levels, for example, through
intergovernmental and other agreements, international programmes, cooperative projects
and commercial channels, while utilizing also various forms of contacts, including direct and
individual contacts,

Considering that it is for the potential partners, i.e. the competent organizations,
institutions, enterprises, scientists and technologists of the participating States to determine
the opportunities for mutually beneficial co-operation and to develop its details,

Considering that in developing such co-operation, it is important to promote the
sharing of information and experience, facilitating the study and transfer of scientific and
technological achievements, as well as the access to such achievements on a mutually
advantageous basis and in fields of co-operation agreed between interested parties,

Convinced that scientific and technological co-operation constitutes an important
contribution to the strengthening of security and co-operation among them, in that it assists
the effective solution of problems of common interest and the improvement of the conditions
of human life,

The participating States,

4. Science and technology
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Meteorological and hydrological research, including methods of collection,
evaluation and transmission of data and their utilization for weather forecasting and
hydrology forecasting;

Meteorology and hydrology

Research on problems in electrochemistry and the chemistry of polymers, of natural
products, and of metals and alloys, as well as the development of improved chemical
technology, especially materials processing; practical application of the latest achievements
of chemistry to industry, construction and other sectors of the economy;

Chemistry

Study of problems in high energy physics and plasma physics; research in the field of
theoretical and experimental nuclear physics;

Physics

Research on the means of transport and the technology applied to the development
and operation of international, national and urban transport networks including container
transport as well as transport safety;

Transport technology

Research on new technologies and equipment designed in particular to reduce energy
consumption and to minimize or eliminate waste;

New technologies, rational use of resources

New technologies of production, transport and distribution of energy aimed at
improving the use of existing fuels and sources of hydroenergy, as well as research in the
field of new energy sources, including nuclear, solar and geothermal energy;

Energy

Research into new methods and technologies for increasing the productivity of crop
cultivation and animal husbandry; the application of chemistry to agriculture; the design,
construction and utilization of agricultural machinery; technologies of irrigation and other
agricultural land improvement works;

Agriculture

Consider that possibilities to expand co-operation exist within the areas given below
as examples, noting that it is for potential partners in the participating countries to identify
and develop projects and arrangements of mutual interest and benefit:

Fields of co-operation
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exchange and circulation of books, periodicals and other scientific and technological
publications and papers among interested organizations, scientific and technological
institutions, enterprises and scientists and technologists, as well as participation in
international programmes for the abstracting and indexing of publications;

Express their view that scientific and technological co-operation should, in particular,
employ the following forms and methods:

Forms and methods of co-operation

Research on specific scientific and technological problems related to human
environment.

Environmental research

Research on cardiovascular, tumour and virus diseases, molecular biology,
neurophysiology; development and testing of new drugs; study of contemporary problems of
pediatrics, gerontology and the organization and techniques of medical services;

Medicine and public health

Space exploration and the study of the earth's natural resources and the natural
environment by remote sensing in particular with the assistance of satellites and rocketprobes;

Space research

Development of computers as well as of telecommunications and information
systems; technology associated with computers and telecommunications, including their use
for management systems, for production processes, for automation, for the study of economic
problems, in scientific research and for the collection, processing and dissemination of
information;

Computer, communication and information technologies

Research on glaciology and permafrost; transportation and construction technologies;
human adaptation to climatic extremes and changes in the living conditions of indigenous
populations;

Research on glaciology, permafrost and problems of life under conditions of cold

Study and forecasting of earthquakes and associated geological changes; development
and research of technology of seism-resisting constructions;

Seismological research

Oceanographic research, including the study of air/sea interactions;

Oceanography
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through their participation in particular international scientific and technological cooperation programmes, including those of UNESCO and other international organizations,
pursuit of continuing progress towards the objectives of such programmes, notably those of
UNISIST with particular respect to information policy guidance, technical advice,
information contributions and data processing.

in the United Nations Economic Commission for Europe, study of possibilities for
expanding multilateral co-operation, taking into account models for projects and research
used in various international organizations; and for sponsoring conferences, symposia, and
study and working groups such as those which would bring together younger scientists and
technologists with eminent specialists in their field;

recommend further that more effective utilization be made of the possibilities and
capabilities of existing international organizations, intergovernmental and non-governmental,
concerned with science and technology, for improving exchanges of information and
experience, as well as for developing other forms of cooperation in fields of common interest,
for example:

recommend that, in developing co-operation in the field of science and technology,
full use be made of existing practices of bilateral and multilateral cooperation, including that
of a regional or sub-regional character, together with the forms and methods of co-operation
described in this document;

consider it desirable that periodic exchanges of views and information take place on
scientific policy, in particular on general problems of orientation and administration of
research and the question of a better use of large-scale scientific and experimental equipment
on a co-operative basis;

use of commercial channels and methods for identifying and transferring technological and scientific developments, including the conclusion of mutually beneficial cooperation arrangements between firms and enterprises in fields agreed upon between them
and for carrying out, where appropriate, joint research and development programmes and
projects;

joint preparation and implementation of programmes and projects of mutual interest
on the basis of consultation and agreement among all parties concerned, including, where
possible and appropriate, exchanges of experience and research results, and correlation of
research programmes, between scientific and technological research institutions and
organizations;

holding of international and national conferences, symposia, seminars, courses and
other meetings of a scientific and technological character, which would include the
participation of foreign scientists and technologists;

exchanges and visits as well as other direct contacts and communications among
scientists and technologists, on the basis of mutual agreement and other arrangements, for
such purposes as consultations, lecturing and conducting research, including the use of
laboratories, scientific libraries, and other documentation centres in connexion therewith;
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to encourage, where possible and appropriate, national and international efforts by
their interested organizations, enterprises and firms in the development, production and
improvement of equipment designed for monitoring, protecting and enhancing the
environment.

to take the necessary measures to bring environmental policies closer together and,
where appropriate and possible, to harmonize them;

to increase the effectiveness of national and international measures for the protection
of the environment, by the comparison and, if appropriate, the harmonization of methods of
gathering and analyzing facts, by improving the knowledge of pollution phenomena and
rational utilization of natural resources, by the exchange of information, by the harmonization
of definitions and the adoption, as far as possible, of a common terminology in the field of
the environment;

to study, with a view to their solution, those environmental problems which, by their
nature, are of a multilateral, bilateral, regional or sub-regional dimension; as well as to
encourage the development of an interdisciplinary approach to environmental problems;

Agree to the following aims of co-operation, in particular:

Aims of co-operation

Affirming that experience has shown that economic development and technological
progress must be compatible with the protection of the environment and the preservation of
historical and cultural values; that damage to the environment is best avoided by preventive
measures; and that the ecological balance must be preserved in the exploitation and
management of natural resources,

Considering that the success of any environmental policy presupposes that all
population groups and social forces, aware of their responsibilities, help to protect and
improve the environment, which necessitates continued and thorough educative action,
particularly with regard to youth.

Acknowledging that each of the participating States, in accordance with the principles
of international law, ought to ensure, in a spirit of co-operation, that activities carried out on
its territory do not cause degradation of the environment in another State or in areas lying
beyond the limits of national jurisdiction,

Affirming that the protection and improvement of the environment, as well as the
protection of nature and the rational utilization of its resources in the interests of present and
future generations, is one of the tasks of major importance to the well-being of peoples and
the economic development of all countries and that many environmental problems,
particularly in Europe, can be solved effectively only through close international cooperation,

The participating States,

5. Environment
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Protection of nature and nature reserves; conservation and maintenance of existing
genetic resources, especially rare animal and plant species; conservation of natural ecological
systems; establishment of nature reserves and other protected landscapes and areas, including
their use for research, tourism, recreation and other purposes;

Nature conservation and nature reserves

Problems associated with more effective use of lands, including land amelioration,
reclamation and recultivation; control of soil pollution, water and air erosion, as well as other
forms of soil degradation; maintaining and increasing the productivity of soils with due
regard for the possible negative effects of the application of chemical fertilizers and
pesticides;

Land utilization and soils

Protection of the marine environment of participating States, and especially the
Mediterranean Sea, from pollutants emanating from land-based sources and those from ships
and other vessels, notably the harmful substances listed in Annexes I and II to the London
Convention on the Prevention of Marine Pollution by the Dumping of Wastes and Other
Matters; problems of maintaining marine ecological balances and food chains, in particular
such problems as may arise from the exploration and exploitation of biological and mineral
resources of the seas and the sea-bed;

Protection of the marine environment

Prevention and control of water pollution, in particular of transboundary rivers and
international lakes; techniques for the improvement of the quality of water and further
development of ways and means for industrial and municipal sewage effluent purification;
methods of assessment of fresh water resources and the improvement of their utilization, in
particular by developing methods of production which are less polluting and lead to less
consumption of fresh water;

Water pollution control and fresh water utilization

Desulphurization of fossil fuels and exhaust gases, pollution control of heavy metals,
particles, aerosols, nitrogen oxides, in particular those emitted by transport, power stations,
and other industrial plants; systems and methods of observation and control of air pollution
and its effects, including long-range transport of air pollutants;

exchanges of scientists, specialists and trainees;

-
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joint preparation and implementation of programmes and projects for the study and
solution of various problems of environmental protection,

organization of conferences, symposia and meetings of experts;

-

exchanges of scientific and technical information, documentation and research results,
including information on the means of determining the possible effects on the environment of
technical and economic activities;

The participating States are resolved that co-operation in the field of the environment
will be implemented in particular through:

The participating States declare that problems relating to the protection and
improvement of the environment will be solved on both a bilateral and a multilateral,
including regional and sub-regional, basis, making full use of existing pattern and forms of
co-operation. They will develop co-operation in the field of the environment in particular by
taking into consideration the Stockholm Declaration on the Human Environment, relevant
resolutions of the United Nations General Assembly and the United Nations Economic
Commission for Europe Prague symposium on environmental problems.

Forms and methods of co-operation

Legal and administrative measures for the protection of the environment including
procedures for establishing environmental impact assessments.

Legal and administrative measures

Study of changes in climate, landscapes and ecological balances under the impact of
both natural factors and human activities; forecasting of possible genetic changes in flora and
fauna as a result of environmental pollution; harmonization of statistical data, development of
scientific concepts and systems of monitoring networks, standardized methods of
observation, measurement and assessment of changes in the biosphere; assessment of the
effects of environmental pollution levels and. degradation of the environment upon human
health; study and development of criteria and standards for various environmental pollutants
and regulation regarding production and use of various products;

Fundamental research, monitoring, forecasting and assessment of environmental changes

Environmental conditions associated with transport, housing, working areas, urban
development and planning, water supply and sewage disposal systems; assessment of harmful
effects of noise, and noise control methods; collection, treatment and utilization of wastes,
including the recovery and recycling of materials; research on substitutes for nonbiodegradable substances;

To attain these aims, the participating States will make use of every suitable
opportunity to co-operate in the field of environment and, in particular, within the areas
described below as examples:

Control of air pollution

Improvement of environmental conditions in areas of human settlement

Fields of co-operation
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to advocate that within the framework of the United Nations Economic Commission
for Europe a study be carried out of procedures and relevant experience relating to the
activities of Governments in developing the capabilities of their countries to predict
adequately environmental consequences of economic activities and technological
development.

to develop through international co-operation an extensive programme for the
monitoring and evaluation of the long-range transport of air pollutants, starting with sulphur
dioxide and with possible extension to other pollutants, and to this end to take into account
basic elements of a co-operation programme which were identified by the experts who met in
Oslo in December 1974 at the invitation of the Norwegian Institute of Air Research;

The participating States agree on the following recommendations on specific measures:

making wider use, in all types of co-operation, of information already available from
national and international sources, including internationally agreed criteria, and utilizing the
possibilities and capabilities of various competent international organizations.

advocating the inclusion, where appropriate and possible, of the various areas of cooperation into the programmes of work of the United Nations Economic Commission for
Europe, supporting such co-operation within the framework of the Commission and of the
United Nations Environment Programme, and taking into account the work of other
competent international organizations of which they are members,

supporting and promoting the implementation of relevant international Conventions
to which they are parties, in particular those designed to prevent and combat marine and fresh
water pollution, recommending States to ratify Conventions which have already been signed,
as well as considering possibilities of accepting other appropriate Conventions to which they
are not parties at present;

promoting the progressive development, codification and implementation of
international law as one means of preserving and enhancing the human environment,
including principles and practices, as accepted by them, relating to pollution and other
environmental damage caused by activities within the jurisdiction or control of their States
affecting other countries and regions;

The participating States will further develop such co-operation by:

consultations on various aspects of environmental protection, as agreed upon among
countries concerned, especially in connexion with problems which could have international
consequences.

harmonization, where appropriate and necessary, of environmental protection
standards and norms, in particular with the object of avoiding possible difficulties in trade
which may arise from efforts to resolve ecological problems of production processes and
which relate to the achievement of certain environmental qualities in manufactured products,
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express the desire for intensification of the work being carried out by existing
international organizations in the field of transport, especially that of the Inland Transport
Committee of the United Nations Economic Commission for Europe, and express their
intention to contribute thereto by their efforts;

express their willingness, with a view to improving international rail transport and
with due respect for their rights and international commitments, to work towards the
elimination of difficulties arising from disparities in existing international legal provisions
governing the reciprocal railway transport of passengers and goods between their territories;

declare themselves in favour, with due respect for their rights and international
commitments, of the elimination of disparities arising from the legal provisions applied to
traffic on inland waterways which are subject to international conventions and, in particular,
of the disparity in the application of those provisions; and to this end invite the member
States of the Central Commission for the Navigation of the Rhine, of the Danube
Commission and of other bodies to develop the work and studies now being carried out, in
particular within the United Nations Economic Commission for Europe;

express their intention to encourage the development of international inland transport
of passengers and goods as well as the possibilities of adequate participation in such transport
on the basis of reciprocal advantage;

consider it desirable to promote, while allowing for their particular national
circumstances in this sector, the harmonization of administrative and technical provisions
concerning safety in road, rail, river, air and sea transport;

declare themselves in favour of a simplification and a harmonization of administrative
formalities in the field of international transport, in particular at frontiers;

note that the speed of technical progress in the various fields of transport makes
desirable a development of co-operation and an increase in exchanges of information among
them;

Taking into account the work being carried out on these subjects by existing
international organizations, especially by the Inland Transport Committee of the United
Nations Economic Commission for Europe,

Considering that it is necessary to encourage the development of transport and the
solution of existing problems by employing appropriate national and international means,

Considering that the improvement of the conditions of transport constitutes one of the
factors essential to the development of co-operation among them,

The participating States,

6. Co-operation in other areas
Development of transport

encouraging tourism outside the high season;

promoting conferences and symposia on the planning and development of tourism;
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consider it desirable to carry out in the appropriate international framework, and with
the co-operation of the relevant national bodies, detailed studies on tourism, in particular:

-

examining the possibilities of exchanging specialists and students in the field of
tourism, with a view to improving their qualifications;

-

facilitating the activities of foreign travel agencies and passenger transport
companies in the promotion of international tourism;

dealing in a positive spirit with questions connected with the allocation of financial
means for tourist travel abroad, having regard to their economic possibilities, as well as with
those connected with the formalities required for such travel, taking into account other
provisions on tourism adopted by the Conference;

encouraging the exchange of information, including relevant laws and regulations,
studies, data and documentation relating to tourism, and by improving statistics with a view
to facilitating their comparability;
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to encourage the efforts of the countries of origin directed towards increasing the
possibilities of employment for their nationals in their own territories, in particular by
developing economic co-operation appropriate for this purpose and suitable for the host
countries and the countries of origin concerned;

are of the opinion that the problems arising bilaterally from the migration of workers
in Europe as well as between the participating States should be dealt with by the parties
directly concerned, in order to resolve these problems in their mutual interest, in the light of
the concern of each State involved to take due account of the requirements resulting from its
socio-economic situation, having regard to the obligation of each State to comply with the
bilateral and multilateral agreements to which it is party, and with the following aims in
view:

Taking due account of the activities of the competent international organizations,
more particularly the International Labour Organisation, in this area,

Recognizing that workers' migrations have also given rise to a number of economic,
social, human and other problems in both the receiving countries and the countries of origin,

Considering that the movements of migrant workers in Europe have reached
substantial proportions, and that they constitute an important economic, social and human
factor for host countries as well as for countries of origin,

The participating States,

Economic and social aspects of migrant labour

encouraging the improvement of the tourist infrastructure and co-operation in this
field;

encouraging the carrying out of joint tourist projects including technical cooperation,
particularly where this is suggested by territorial proximity and the convergence of tourist
interests;

will pursue their co-operation in the field of tourism bilaterally and multilaterally with
a view to attaining the above objectives.

express their intention to encourage increased tourism on both an individual and
group basis in particular by:

tourist routes comprising two or more countries;

uniformity of hotel classification; and

consider also that interested parties might wish to study the following questions:

studies of the problems arising in areas where tourism has injured the environment;

will endeavour, where possible, to ensure that the development of tourism does not
injure the environment and the artistic, historic and cultural heritage in their respective
countries;

-

-

-

a study of the problems raised by the seasonal concentration of vacations, with the
ultimate objective of encouraging tourism outside peak periods;

a comparative study on the status and activities of travel agencies as well as on ways
and means of achieving better co-operation among them;

Recognizing the interrelationship between the development of tourism and measures
taken in other areas of economic activity,

Aware of the contribution made by international tourism to the development of mutual
understanding among peoples, to increased knowledge of other countries' achievements in
various fields. as well as to economic, social and cultural progress,

The participating States,

Promotion of tourism

consider that examination by the participating States of the possibility of their
accession to the different conventions or to membership of international organizations
specializing in transport matters. as well as their efforts to implement conventions when
ratified, could contribute to the strengthening of their co-operation in this field.
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declare themselves willing to encourage co-operation in this field notably by
promoting exchange of information on the subject of institutions, programmes and methods
of training and advanced training open to professional staff and technicians in the various
sectors of economic activity and especially in those of management, public planning,
agriculture and commercial and banking techniques;

Conscious of the importance of the training and advanced training of professional
staff and technicians for the economic development of every country,

The participating States,

Training of personnel

to regard with favour the efforts of the countries of origin to attract the savings of
migrant workers, with a view to increasing, within the framework of their economic
development, appropriate opportunities for employment, thereby facilitating the reintegration
of these workers on their return home.

to facilitate, as far as possible, the reuniting of migrant workers with their families;

to bear in mind that migrant workers, particularly those who have acquired
qualifications, can by returning to their countries after a certain period of time help to remedy
any deficiency of skilled labour in their country of origin;

to ensure that the children of migrant workers established in the host country have
access to the education usually given there, under the same conditions as the children of that
country and, furthermore, to permit them to receive supplementary education in their own
language, national culture, history and geography;

to confirm the right of migrant workers to receive, as far as possible, regular
information in their own language, covering both their country of origin and the host country;

to regard with favour the provision of vocational training to migrant workers and, as
far as possible, free instruction in the language of the host country, in the framework of their
employment;
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declare themselves in favour of examining, through appropriate channels, the
possibilities of cooperating on the organization and carrying out of vocational training on the
job, more particularly in professions involving modern techniques.

to ensure equality of rights between migrant workers and nationals of the host
countries with regard to conditions of employment and work and to social security, and to
endeavour to ensure that migrant workers may enjoy satisfactory living conditions, especially
housing conditions;

to endeavour to ensure, as far as possible, that migrant workers may enjoy the same
opportunities as nationals of the host countries of finding other suitable employment in the
event of unemployment;

consider that it is desirable to develop, under mutually acceptable conditions,
exchanges of professional staff and technicians, particularly through training activities, of
which it would be left to the competent and interested bodies in the participating States to
discuss the modalities - duration, financing, education and qualification levels of potential
participants;

to ensure, through collaboration between the host country and the country of origin,
the conditions under which the orderly movement of workers might take place, while at the
same time protecting their personal and social welfare and, if appropriate, to organize the
recruitment of migrant workers and the provision of elementary language and vocational
training;
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to contribute to a diversified development of the economies of the non-participating
Mediterranean countries, whilst taking due account of their national development

to encourage with the non-participating Mediterranean States the development of
mutually beneficial co-operation in the various fields of economic activity, especially by
expanding commercial exchanges, on the basis of a common awareness of the necessity for
stability and progress in trade relations, of their mutual economic interests, and of differences
in the levels of economic development, thereby promoting their economic advancement and
well-being;

to seek, by further improving their relations with the non-participating Mediterranean
States, to increase mutual confidence, so as to promote security and stability in the
Mediterranean area as a whole;

to promote the development of good-neighbourly relations with the non-participating
Mediterranean States in conformity with the purposes and principles of the Charter of the
United Nations, on which their relations are based, and with the United Nations Declaration
on Principles of International Law concerning Friendly Relations and Co-operation among
States and accordingly, in this context, to conduct their relations with the non-participating
Mediterranean States in the spirit of the principles set forth in the Declaration on Principles
Guiding Relations between Participating States;

Declare their intention:

Noting with appreciation the interest expressed by the non-participating
Mediterranean States in the Conference since its inception, and having duly taken their
contributions into account,

Recognizing the importance of their mutual economic relations with the
nonparticipating Mediterranean States, and conscious of their common interest in the further
development of co-operation,

Believing that the strengthening of security and the intensification of co-operation in
Europe would stimulate positive processes in the Mediterranean region, and expressing their
intention to contribute towards peace, security and justice in the region, in which ends the
participating States and the non-participating Mediterranean States have a common interest,

Convinced that security in Europe is to be considered in the broader context of world
security and is closely linked with security in the Mediterranean area as a whole, and that
accordingly the process of improving security should not be confined to Europe but should
extend to other parts of the world, and in particular to the Mediterranean area,

Conscious of the geographical, historical, cultural, economic and political aspects of
their relationship with the non-participating Mediterranean States,

The participating States,

Questions relating to Security and
Co-operation in the Mediterranean
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The participating States would seek, in the framework of their multilateral efforts, to
encourage progress and appropriate initiatives and to proceed to an exchange of views on the
attainment of the above purposes.

In order to advance the objectives set forth above, the participating States also declare
their intention of maintaining and amplifying the contacts and dialogue as initiated by the
CSCE with the non-participating Mediterranean States to include all the States of the
Mediterranean, with the purpose of contributing to peace, reducing armed forces in the
region, strengthening security, lessening tensions in the region, and widening the scope of cooperation, ends in which all share a common interest, as well as with the purpose of defining
further common objectives.

to promote further contacts and co-operation with the non-participating
Mediterranean States in other relevant fields.

to intensify their efforts and their co-operation on a bilateral and multilateral basis
with the non - participating Mediterranean States directed towards the improvement of the
environment of the Mediterranean, especially the safeguarding of the biological resources
and ecological balance of the sea, by appropriate measures including the prevention and
control of pollution; to this end, and in view of the present situation, to cooperate through
competent international organizations and in particular within the United Nations
Environment Programme (UNEP);

objectives, and to cooperate with them, especially in the sectors of industry, science and
technology, in their efforts to achieve a better utilization of their resources, thus promoting a
more harmonious development of economic relations;

1. Human Contacts
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Express their intention now to proceed to the implementation of the following:

Declare their readiness to these ends to take measures which they consider
appropriate and to conclude agreements or arrangements among themselves, as may be
needed, and

Make it their aim to facilitate freer movement and contacts, individually and
collectively, whether privately or officially, among persons, institutions and organizations of
the participating States, and to contribute to the solution of the humanitarian problems that
arise in that connexion,

And conscious that the questions relevant hereto must be settled by the States
concerned under mutually acceptable conditions,

Desiring in this spirit to develop, with the continuance of détente, further efforts to
achieve continuing progress in this field

Affirming, in relation to their present effort to improve conditions in this area, the
importance they attach to humanitarian considerations,

Considering the development of contacts to be an important element in the
strengthening of friendly relations and trust among peoples,

The participating States,

Have adopted the following:

Convinced that this co-operation should take place in full respect for the principles
guiding relations among participating States as set forth in the relevant document,

Determined therefore to cooperate among themselves, irrespective of their political,
economic and social systems, in order to create better conditions in the above fields, to
develop and strengthen existing forms of co-operation and to work out new ways and means
appropriate to these aims,

Conscious that increased cultural and educational exchanges, broader dissemination
of information, contacts between people, and the solution of humanitarian problems will
contribute to the attainment of these aims,

Desiring to contribute to the strengthening of peace and understanding among peoples
and to the spiritual enrichment of the human personality without distinction as to race, sex,
language or religion,

The participating States,

Co-operation in Humanitarian
and Other Fields
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They confirm that the presentation of an application concerning family reunification
will not modify the rights and obligations of the applicant or of members of his family.

The participating States will support the efforts of Red Cross and Red Crescent
Societies concerned with the problems of family reunification.

Until members of the same family are reunited meetings and contacts between them
may take place in accordance with the modalities for contacts on the basis of family ties.

Persons whose applications for family reunification are granted may bring with them
or ship their household and personal effects; to this end the participating States will use all
possibilities provided by existing regulations.

Applications for the purpose of family reunification which are not granted may be
renewed at the appropriate level and will be reconsidered at reasonably short intervals by the
authorities of the country of residence or destination, whichever is concerned-, under such
circumstances fees will be charged only when applications are granted.

They will lower where necessary the fees charged in connexion with these
applications to ensure that they are at a moderate level.

They will deal with applications in this field as expeditiously as possible

The participating States will deal in a positive and humanitarian spirit with the
applications of persons who wish to be reunited with members of their family, with special
attention being given to requests of an urgent character - such as requests submitted by
persons who are ill or old.

(b) Reunification of Families

They confirm that the presentation of an application concerning contacts on the basis
of family ties will not modify the rights and obligations of the applicant or of members of his
family.

Applications for temporary visits to meet members of their families will be dealt with
without distinction as to the country of origin or destination: existing requirements for travel
documents and visas will be applied in this spirit. The preparation and issue of such
documents and visas will be effected within reasonable time limits, cases of urgent necessity
- such as serious illness or death - will be given priority treatment. They will take such steps
as may be necessary to ensure that the fees for official travel documents and visas are
acceptable.

In order to promote further development of contacts on the basis of family ties the
participating States will favourably consider applications for travel with the purpose of
allowing persons to enter or leave their territory temporarily, and on a regular basis if desired,
in order to visit members of their families.

(a) Contacts and Regular Meetings on the Basis of Family Ties

In order to expand existing links and co-operation in the field of sport the
participating States will encourage contacts and exchanges of this kind, including sports
meetings and competitions of all sorts, on the basis of the established international rules,
regulations and practice.
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(g) Sport

awareness among youth of the importance of developing mutual understanding and of
strengthening friendly relations and confidence among peoples.

the development, where possible, of exchanges, contacts and co-operation on a
bilateral or multilateral basis between their organizations which represent wide circles of
young people working, training or undergoing education;

They confirm that religious faiths, institutions and organizations, practising within the
constitutional framework of the participating States, and their representatives can, in the field
of their activities, have contacts and meetings among themselves and exchange information.

***

They intend to consider, as necessary, means - including, in so far as appropriate, the
conclusion of multilateral or bilateral consular conventions or other relevant agreements or
understandings - for the improvement of arrangements to provide consular services, including
legal and consular assistance.

They will endeavour gradually to lower, where necessary, the fees for visas and
official travel documents.

to ease regulations concerning movement of citizens from the other participating
States in their territory, with due regard to security requirements.

the further development of youth tourism and the provision to this end of appropriate
facilities;

agreements or regular programmes relating to the organization of exchanges of
students, of international youth seminars, of courses of professional training and foreign
language study;

-

gradually to simplify and to administer flexibly the procedures for exit and entry;

study by their youth organizations of the question of possible agreements relating to
frameworks of multilateral youth co-operation;

increased exchanges and contacts on a short or long term basis among young people
working, training or undergoing education through bilateral or multilateral agreements or
regular programmes in all cases where it is possible;

The participating States intend to further the development of contacts and exchanges
among young people by encouraging:

(f) Meetings among Young People

to increase, on the basis of appropriate agreements or arrangements where necessary,
co-operation in the development of tourism, in particular by considering bilaterally possible
ways to increase information relating to travel to other countries and to the reception and
service of tourists, and other related questions of mutual interest.

to promote visits to their respective countries by encouraging the provision of
appropriate facilities and the simplification and expediting of necessary formalities relating to
such visits;

The participating States consider that tourism contributes to a fuller knowledge of the
life, culture and history of other countries, to the growth of understanding among peoples, to
the improvement of contacts and to the broader use of leisure. They intend to promote the
development of tourism, on an individual or collective basis, and, in particular, they intend:

(e) Improvement of Conditions for Tourism
on an Individual or Collective Basis

The participating States intend to facilitate wider travel by their citizens for personal
or professional reasons and to this end they intend in particular:

(d) Travel for Personal or Professional Reasons

In dealing with requests from couples from different participating States, once
married, to enable them and the minor children of their marriage to transfer their permanent
residence to a State in which either one is normally a resident, the participating States will
also apply the provisions accepted for family reunification.

The processing and issuing of the documents required for the above purposes and for
the marriage will be in accordance with the provisions accepted for family reunification.

The participating States will examine favourably and on the basis of humanitarian
considerations requests for exit or entry permits from persons who have decided to marry a
citizen from another participating State.

(c) Marriage between Citizens of Different States

The receiving participating State will take appropriate care with regard to
employment for persons from other participating States who take up permanent residence in
that State in connexion with family reunification with its citizens and see that they are
afforded opportunities equal to those enjoyed by its own citizens for education, medical
assistance and social security.

Oral Information

Printed Information
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To facilitate the improvement of the dissemination, on their territory, of newspapers
and printed publications, periodical and non-periodical, from the other participating States.
For this purpose:

(ii)

To facilitate the dissemination of oral information through the encouragement of
lectures and lecture tours by personalities and specialists from the other participating States,
as well as exchanges of opinions at round table meetings, seminars, symposia, summer
schools, congresses and other bilateral and multilateral meetings.

(i)

(a) Improvement of the Circulation of,
Access to, and Exchange of Information

Express their intention in particular:

Make it their aim to facilitate the freer and wider dissemination of information of all
kinds, to encourage co-operation in the field of information and the exchange of information
with other countries, and. to improve the conditions under which journalists from one
participating State exercise their profession in another participating State, and

Emphasizing therefore the essential and influential role of the press, radio, television,
cinema and news agencies and of the journalists working in these fields,

Recognizing the importance of the dissemination of information from the other
participating States and of a better acquaintance with such information,

Desiring, with the development of mutual understanding between the participating
States and with the further improvement of their relations, to continue further efforts towards
progress in this field,

Acknowledging the contribution of this process to the growth of confidence between
peoples,

Conscious of the need for an ever wider knowledge and understanding of the various
aspects of life in other participating States,

The participating States,

2. Information

By way of further developing contacts among governmental institutions and
non-governmental organizations and associations, including women's organizations, the
participating States will facilitate the convening of meetings as well as travel by
delegations, groups and individuals.

(h) Expansion of Contacts

Filmed and Broadcast Information

43

The participating States note the expansion in the dissemination of information
broadcast by radio, and express the hope for the continuation of this process, so as to meet
the interest of mutual understanding among peoples and the aims set forth by this
Conference.

they will facilitate the import by competent organizations and firms of recorded
audio-visual material from the other participating States.

they will encourage the wider showing and broadcasting of a greater variety of
recorded and filmed information from the other participating States, illustrating the various
aspects of life in their countries and received on the basis of such agreements or
arrangements as may be necessary between the organizations and firms directly concerned;

To promote the improvement of the dissemination of filmed and broadcast
information. To this end:

(iii)

They intend to improve the possibilities for acquaintance with bulletins of official
information issued by diplomatic missions and distributed by those missions on the basis of
arrangements acceptable to the interested parties.

they will improve the opportunities for reading and borrowing these publications In
large public libraries and their reading rooms as well as in university libraries.

they will develop the possibilities for taking out subscriptions according to the
modalities particular to each country;

they will facilitate the availability of these periodical publications during congresses,
conferences, official visits and other international events and to tourists during the season,

they will encourage an increase in the number of places where these publications are
on sale,

To contribute to the improvement of access by the public to periodical and nonperiodical printed publications imported on the bases indicated above. In particular:

where necessary, they will take appropriate measures to achieve the above objectives
and to implement the provisions contained in the agreements and contracts.

they will encourage their competent firms and organizations to conclude agreements
and contracts designed gradually to increase the quantities and the number of titles of
newspapers and publications imported from the other participating States. These agreements
and contracts should in particular mention the speediest conditions of delivery and the use of
the normal channels existing in each country for the distribution of its own publications and
newspapers, as well as forms and means of payment agreed between the parties making it
possible to achieve the objectives aimed at by these agreements and contracts;
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increase the opportunities for journalists of the participating States to communicate
personally with their sources, including organizations and official institutions;
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While recognizing that appropriate local personnel are employed by foreign journalists
in many instances, the participating States note that the above provisions would be applied,
subject to the observance of the appropriate rules, to persons from the other participating
States, who are regularly and professionally engaged as technicians, photographers or
cameramen of the press, radio, television or cinema.

Convinced that such a development of their mutual relations will contribute to the
enrichment of the respective cultures, while respecting the originality of each, as well as
to the reinforcement among them of a consciousness of common values, while
continuing to develop cultural co-operation with other countries of the world,

ease, on a basis of reciprocity, procedures for arranging travel by journalists of the
participating States in the country where they are exercising their profession, and to provide
progressively greater opportunities for such travel, subject to the observance of regulations
relating to the existence of areas closed for security reasons,
*)

Disposed in this spirit to increase substantially their cultural exchanges, with regard
both to persons and to cultural works, and to develop among them an active co-operation,
both at the bilateral and the multilateral level, in aft the fields of culture,

facilitate the issue to accredited journalists of the participating States of permits for
stay in their country of temporary residence and, if and when these are necessary, of other
official papers which it is appropriate for them to have;

ensure that requests by such journalists for such travel receive, in so far as possible,
an expeditious response, taking into account the time scale of the request;

Desiring, with the development of mutual confidence and the further improvement of
relations between the participating States, to continue further efforts toward progress in this
field,

Confirming the conclusions already formulated in this field at the multilateral level,
particularly at the Intergovernmental Conference on Cultural Policies in Europe, organized
by UNESCO in Helsinki in June 1972, where interest was manifested in the active
participation of the broadest possible social groups in an increasingly diversified cultural life,

Considering that cultural exchanges and co-operation contribute to a better
comprehension among people and among peoples, and thus promote a lasting understanding
among States,

The participating States

3. Co-operation and Exchanges in the Field of Culture

The participating States reaffirm that the legitimate pursuit of their professional
activity will neither render journalists liable to expulsion nor otherwise penalize them. If an
accredited journalist is expelled, he will be informed of the reasons for this act and may
submit an application for re-examination of his case.

enable journalists of the other participating States, whether permanently or
temporarily accredited, to transmit completely, normally and rapidly by means recognized by
the participating States to the information organs which they represent, the results of their
professional activity, including tape recordings and undeveloped film, for the purpose of
publication or of broadcasting on the radio or television.

grant to journalists of the participating States the right to import, subject only to its
being taken out again, the technical equipment (photographic, cinematographic, tape
recorder, radio and television) necessary for the exercise of their profession;*)

grant to permanently accredited journalists of the participating States, on the basis of
arrangements, multiple entry and exit visas for specified periods;

examine in a favourable spirit and within a suitable and reasonable time scale requests
from journalists for visas;

The participating States, desiring to improve the conditions under which journalists
from one participating State exercise their profession in another participating State, intend in
particular to:

(c) Improvement of Working Conditions for Journalists

they will encourage the exchange of technical information as well as the organization
of joint research and meetings devoted to the exchange of experience and views between
experts in the field of the press, radio and television.

they will view favourably the possibilities of arrangements between periodical
publications as well as between newspapers from the participating States, for the purpose of
exchanging and publishing articles;

they will encourage meetings and contacts both between journalists organizations and
between journalists from the participating States;

they will favour co-operation among public or private, national or international radio
and television organizations, in particular through the exchange of both live and recorded
radio and television programmes, and through the joint production and the broadcasting and
distribution of such programmes;

they will favour increased co-operation among mass media organizations. including
press agencies, as well as among publishing houses and organizations:

To encourage co-operation in the field of information on the basis of short or long
term agreements or arrangements. In particular:

(b) Co-operation in the Field of Information

to promote access by all to respective cultural achievements,

to seek new fields and forms of cultural co-operation,
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Within their competence to adopt, on a bilateral and multilateral level, appropriate
measures which would give their peoples a more comprehensive and complete mutual
knowledge of their achievements in the various fields of culture, and among them:
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promoting the loan and exchange of films among their film institutes and film
libraries;

encouraging meetings among representatives of competent organizations and relevant
firms to examine measures within their field of activity - such as the simplification of orders,
time limits for sending supplies and modalities of payment - which might facilitate
international commercial exchanges of books;

facilitating the formalities of customs clearance, in good time for programmes of
artistic events, of the works of art, materials and accessories appearing on lists agreed upon
by the organizers of these events;

studying the possibilities for harmonizing and reducing the charges relating to
international commercial exchanges of books and other cultural materials, and also for new
means of insuring works of art in foreign exhibitions and for reducing the risks of damage or
loss to which these works are exposed by their movement;

To contribute to the improvement of facilities for exchanges and the dissemination of
cultural property, by appropriate means, in particular by:

Exchanges and Dissemination

to consider, if necessary in conjunction with appropriate international organizations,
ways of compiling in Europe an inventory of documentary films of a cultural or scientific
nature from the participating States;
to encourage more frequent book exhibitions and to examine the possibility of
organizing periodically in Europe a large-scale exhibition of books from the participating
States;
to promote the systematic exchange, between the institutions concerned and
publishing houses, of catalogues of available books as well as of pre-publication material
which will include, as far as possible, all forthcoming publications; and also to promote the
exchange of material between firms publishing encyclopaedias, with a view to improving the
presentation of each country;
to examine jointly questions of expanding and improving exchanges of information in
the various fields of culture, such as theatre, music, library work as well as the conservation
and restoration of cultural property.

to examine jointly, if necessary with the assistance of appropriate international
organizations, the possible creation in Europe and the structure of a bank of cultural data,
which would collect information from the participating countries and make it available to its
correspondents on their request, and to convene for this purpose a meeting of experts from
interested States;

encouraging the exchange of information among interested parties concerning events
of a cultural character foreseen in the participating States, in fields where this is most
appropriate, such as music, theatre and the plastic and graphic arts, with a view to
contributing to the compilation and publication of a calendar of such events, with the
assistance, where necessary, of the appropriate international organizations;

Mutual Knowledge

encouraging direct contacts and communications among persons engaged in cultural
activities, including, where necessary, such contacts and communications carried out on the
basis of special agreements. and arrangements.

contributing to the development of direct communication and co-operation among
relevant State institutions and non-governmental organizations, including, where necessary,
such communication and co-operation carried out on the basis of special agreements and
arrangements;

concluding, where appropriate, agreements on a bilateral or multilateral basis,
providing for the extension of relations among competent State institutions and nongovernmental organizations in the field of culture, as well as among people engaged in
cultural activities, taking into account the need both for flexibility and the fullest possible use
of existing agreements, and bearing in mind that agreements and also other arrangements
constitute important means of developing cultural cooperation and exchanges;

To expand and improve at the various levels co-operation and links in the field of
culture, in particular by:

Extension of Relations

Express their intention now to proceed to the implementation of the following:

Thus give expression to their common will to take progressive, coherent and longterm action in order to achieve the objectives of the present declaration; and

(e)

(d)
to develop contacts and co-operation among persons active in the field of
culture,

(c)

(b)
to improve the facilities for the exchange and for the dissemination of cultural
property,

(a)
to develop the mutual exchange of information with a view to a better
knowledge of respective cultural achievements,

Declare that they jointly set themselves the following objectives:
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promoting, on a wider scale, the translation of works in the sphere of literature and
other fields of cultural activity, produced in the languages of the other participating
States, especially from the less widely-spoken languages, and the publication and
dissemination of the translated works by such measures as:

promoting, where deemed appropriate, an increase in the number of sales outlets
where books by authors from the other participating States, imported in the original
on the basis of agreements and contracts, and in translation, are for sale;

encouraging competent organizations and relevant firms to conclude agreements and
contracts and contributing, by this means, to a gradual increase in the number and
diversity of works by authors from the other participating States available in the
original and in translation in their libraries and bookshops;

recommending that, in determining the size of editions, publishing houses take into
account also the demand from the other participating States, and that rights of sale in
other participating States be granted, where possible, to several sales organizations of
the importing countries, by agreement between interested partners;

facilitating, while taking full account of the international copyright conventions to
which they are party, international contacts and communications between authors and
publishing houses as well as other cultural institutions, with a view to a more
complete mutual access to cultural achievements;

to promote wider dissemination of books and artistic works, in particular by such
means as:

To promote fuller mutual access by all to the achievements - works, experiences and
performing arts - in the various fields of culture of their countries, and to that end to make the
best possible efforts, in accordance with their competence, more particularly:

Access

endeavouring to ensure the full and effective application of the international
agreements and conventions on copyrights and on circulation of cultural property to which
they are party or to which they may decide in the future to become party.

encouraging, in the way they deem appropriate, within their cultural policies, the
further development of interest in the cultural heritage of the other participating States,
conscious of the merits and the value of each culture;

encouraging a study of the impact which the foreseeable development, and a possible
harmonization among interested parties, of the technical means used for the dissemination of
culture might have on the development of cultural co-operation and exchanges, while
keeping in view the preservation of the diversity and originality, of their respective cultures;
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To contribute, by appropriate means, to the development of contacts and co-operation
in the various fields of culture, especially among creative artists and people engaged in
cultural activities, in particular by making efforts to:

Contacts and Co-operation

to envisage other appropriate measures which would permit, where necessary by
mutual agreement among interested parties, the facilitation of access to their respective
cultural achievements, in particular in the field of books;
to contribute by appropriate means to the wider use of the mass media in order to
improve mutual acquaintance with the cultural fife of each;
to seek to develop the necessary conditions for migrant workers and their families to
preserve their links with their national culture, and also to adapt themselves to their new
cultural environment;
to encourage the competent bodies and enterprises to make a wider choice and effect
wider distribution of full-length and documentary films from the other participating States,
and to promote more frequent non-commercial showings, such as premières, film weeks and
festivals, giving due consideration to films from countries whose cinematographic works are
less well known;
to promote, by appropriate means, the extension of opportunities for specialists from
the other participating States to work with materials of a cultural character from film and
audio-visual archives, within the framework of the existing rules for work on such archival
materials;
to encourage a joint study by interested bodies, where appropriate with the assistance
of the competent international organizations, of the expediency and the conditions for the
establishment of a repertory of their recorded television programmes of a cultural nature, as
well as of the means of viewing them rapidly in order to facilitate their selection and possible
acquisition.

improving and expanding exchanges of books, bibliographies and catalogue
cards between libraries;

carrying out joint studies on ways of further promoting translations and their
dissemination;

promoting between their countries the professional activity and co-operation
of translators;

facilitating the exchange between publishers and interested institutions of lists
of books which might be translated;

encouraging, by appropriate means, the publishing houses of their countries to
publish translations;

developing their efforts in the basic and advanced training of translators;

encouraging more regular contacts between interested publishing houses;

-
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such forms of cultural co-operation and the development of such joint projects as:
international events in the fields of the plastic and graphic arts, cinema, theatre, ballet,
music, folklore, etc.; book fairs and exhibitions, joint performances of operatic and
dramatic works, as well as performances given by soloists, instrumental ensembles,

the exchange of information, and as may be appropriate, meetings of experts, the
elaboration and the execution of research programmes and projects, as well as their joint
evaluation, and the dissemination of the results, on the subjects indicated above;

the exchange of knowledge in the realm of cultural diversity, with a view to
contributing thus to a better understanding by interested parties of such diversity where it
occurs;

joint studies regarding cultural policies, in particular in their social aspects, and as
they relate to planning, town-planning, educational and environmental policies, and the
cultural aspects of tourism;

To encourage the search for new fields and forms of cultural co-operation, to these
ends contributing to the conclusion among interested parties, where necessary, of appropriate
agreements and arrangements, and in this context to promote:
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National minorities or regional cultures. The participating States, recognizing the
contribution that national minorities or regional cultures can make to co-operation among
them in various fields of culture, intend, when such minorities or cultures exist within their
territory, to facilitate this contribution, taking into account the legitimate interests of their
members.

***

the study of the possibilities for organizing international courses for the
training of specialists in different disciplines relating to restoration.

a joint study with a view to the improvement and possible harmonization of
the different systems used to inventory and catalogue the historical
monuments and places of cultural interest in their countries;

the publication in appropriate periodicals of articles designed to make known
and to compare, among the participating States, the most significant
achievements and innovations;

periodic meetings of experts of the interested parties to elaborate the necessary
proposals, while bearing in mind the need to consider these questions in a
wider social and economic context;

the implementation of joint projects for conserving, restoring and showing to
advantage works of art, historical and archaeological monuments and sites of cultural
interest, with the help, in appropriate cases, of international organizations of a
governmental or non-governmental character as well as of private institutions competent and active in these fields - envisaging for this purpose:

study other possibilities for developing exchanges and co-operation among persons
active in the field of culture, with a view to a better mutual knowledge of the cultural fife of
the participating States.

Fields and Forms of Co-operation

the organization of competitions for architects and town-planners, bearing in mind the
possible implementation of the best projects and the formation, where possible, of
international teams;

continue to encourage the organization of international meetings among creative
artists, especially young creative artists, on current questions of artistic and literary creation
which are of interest for joint study;

encourage the exchange of experience in the training of organizers of cultural
activities as well as of teachers and specialists in fields such as theatre, opera, ballet, music
and fine arts;

the co-production and the exchange of films and of radio and television programmes,
by promoting, in particular, meetings among producers, technicians and
representatives of the public authorities with a view to working out favourable
conditions for the execution of specific joint projects and by
encouraging, in
the field of co-production, the establishment of international filming teams;

the preparation, translation and publication of articles, studies and monographs, as
well as of low-cost books and of artistic and literary collections, suited to making
better known respective cultural achievements, envisaging for this purpose meetings
among experts and representatives of publishing houses;

the inclusion of works by writers and composers from the other participating States in
the repertoires of soloists and artistic ensembles;

encourage in this way contacts among creative and performing artists and artistic
groups with a view to their working together, making known their works in other
participating States or exchanging views on topics relevant to their common activity;

encourage, where necessary through appropriate arrangements, exchanges of trainee
and specialists and the granting of scholarships for basic and advanced training in various
fields of culture such as the arts and architecture, museums and libraries, literary studies and
translation, and contribute to the creation of favourable conditions of reception in their
respective institutions;

orchestras, choirs and other artistic groups, including those composed of amateurs,
paying due attention to the organization of international cultural youth events and the
exchange of young artists;

promote for persons active in the field of culture, travel and meetings including,
where necessary, those carried out on the basis of agreements, contracts or other special
arrangements and which are relevant to their cultural co-operation;
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To improve access, under mutually acceptable conditions, for students, teachers
and scholars of the participating States to each other's educational, cultural and scientific
institutions, and to intensify exchanges among these institutions in all areas of common
interest, in particular by:

(b) Access and Exchanges

encouraging among persons engaged in education and science direct contacts and
communications" including those based on special agreements or arrangements where these
are appropriate.

promoting the conclusion of direct arrangements between universities and other
institutions of higher education and research, in the framework of agreements between
governments where appropriate;

concluding, where appropriate, bilateral or multilateral agreements providing for cooperation and exchanges among State institutions, non-governmental bodies and persons
engaged in activities in education and science, bearing in mind the need both for flexibility
and the fuller use of existing agreements and arrangements;

To expand and improve at the various levels co-operation and links in the fields of
education and science, in particular by:

(a) Extension of Relations

Express to these ends their intention in particular:

Convinced that progress in these fields should be accompanied and supported by a
wider knowledge of foreign languages,

Desiring to strengthen the links among educational and scientific establishments and
also to encourage their co-operation in sectors of common interest, particularly where the
levels of knowledge and resources require efforts to be concerted internationally, and

Prepared to facilitate, between organizations, institutions and persons engaged in
education and science, the further development of exchanges of knowledge and experience as
well as of contacts, on the basis of special arrangements where these are necessary,

Conscious that the development of relations of an international character in the fields
of education and science contributes to a better mutual understanding and is to the advantage
of all peoples as well as to the benefit of future generations,

The participating States,

4. Co-operation and Exchanges in the Field of Education
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broadening and facilitating the exchange of samples and other scientific materials
used particularly for fundamental research in the fields of natural sciences and medicine;

making this information more widely available to scientists and research workers of
the other participating States through, for instance, participation in international informationsharing programmes or through other appropriate arrangements;

To increase, on a bilateral or multilateral basis, the exchange and dissemination of
scientific information and documentation by such means as:

Within their competence to broaden and improve co-operation and exchanges in the
field of science, in particular:

(c) Science

recommending, moreover, to the appropriate international organizations that they
should intensify their efforts to reach a generally acceptable solution to the problems of
comparison and equivalence between academic degrees and diplomas.

promoting a more exact assessment of the problems of comparison and equivalence of
academic degrees and diplomas by fostering the exchange of information on the organization,
duration and content of studies, the comparison of methods of assessing levels of knowledge,
and academic qualifications, and, where feasible, arriving at the mutual recognition of
academic degrees and diplomas either through governmental agreements, where necessary, or
direct arrangements between universities and other institutions of higher learning and
research;

promoting the efficient implementation of such arrangements and programmes by
providing scholars, teachers and students in good time with more detailed information about
their placing in universities and institutes and the programmes envisaged for them; by
granting them the opportunity to use relevant scholarly, scientific and open archival
materials; and by facilitating their travel within the receiving State for the purpose of study or
research as well as in the form of vacation tours on the basis of the usual procedures;

establishing, developing or encouraging programmes providing for the broader
exchange of scholars, teachers and students, including the organization of symposia, seminars
and collaborative projects, and the exchanges of educational and scholarly information such
as university publications and materials from libraries;

encouraging the award of scholarships for study, teaching and research in their
countries to scholars, teachers and students of other participating States;

facilitating travel between the participating States by scholars, teachers and students
for purposes of study, teaching and research as well as for improving knowledge of each
other's educational, cultural and scientific achievements;

increasing the exchange of information on facilities for study and courses open to
foreign participants, as well as on the conditions under which they will be admitted and
received;

to favour, in higher education, a wider choice in the languages offered to language
students and greater opportunities for other students to study various foreign languages; also
to facilitate, where desirable, the organization of courses in languages and civilizations, on
the basis of special arrangements as necessary to be given by foreign lecturers, particularly
from European countries having less widely-spread or studied languages;
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to promote the wider spread of foreign language study among the different types of
secondary education establishments and greater possibilities of choice between an increased
number of European languages; and in this context to consider, wherever appropriate, the
possibilities for developing the recruitment and training of teachers as well as the
organization of the student groups required;

to encourage co-operation among experts in the field of lexicography with the aim of
defining the necessary terminological equivalents, particularly in the scientific and technical
disciplines, in order to facilitate relations among scientific institutions and specialists;

to promote the exchange of information on the experience acquired in the training of
language teachers and to intensify exchanges on a bilateral basis of language teachers and
students as well as to facilitate their participation in summer courses in languages and
civilizations, wherever these are organized;

to encourage co-operation between institutions concerned, on a bilateral or
multilateral basis, aimed at exploiting more fully the resources of modem educational
technology in language teaching, for example through comparative studies by their specialists
and, where agreed, through exchanges or transfers of audio-visual materials, of materials
used for preparing textbooks, as well as of information about new types of technical
equipment used for teaching languages;

to intensify co-operation aimed at improving the teaching of foreign languages
through exchanges of information and experience concerning the development and
application of effective modem teaching methods and technical aids, adapted to the needs of
different categories of students, including methods of accelerated teaching; and to consider
the possibility of conducting, on a bilateral or multilateral basis, studies of new methods of
foreign language teaching;

To encourage the study of foreign languages and civilizations as an important means
of expanding communication among peoples for their better acquaintance with the culture of
each country, as well as for the strengthening of international co-operation; to this end to
stimulate, within their competence, the further development and improvement of foreign
language teaching and the diversification of choice of languages taught at various levels,
paying due attention to less widely-spread or studied languages, and in particular:

(d) Foreign Languages and Civilizations

the humanities and social sciences, such as history, geography, philosophy,
psychology, pedagogical research, linguistics, sociology, the legal, political and economic
sciences; comparative studies on social, socioeconomic and cultural phenomena which are of
common interest to the participating States, especially the problems of human environment
and urban development; and scientific studies on the methods of conserving and restoring
monuments and works of art.

medicine, in particular basic research into cancer and cardiovascular diseases, studies
on the diseases endemic in the developing countries, as well as medico-social research with
special emphasis on occupational diseases, the rehabilitation of the handicapped and the care
of mothers, children and the elderly;

exact and natural sciences, in particular fundamental research in such fields as
mathematics, physics, theoretical physics, geophysics, chemistry, biology, ecology and
astronomy;

To develop in the field of scientific research, on a bilateral or multilateral basis, the
co-ordination of programmes carried out in the participating States and the organization of
joint programmes, especially in the areas mentioned below, which may involve the combined
efforts of scientists and in certain cases the use of costly or unique equipment. The list of
subjects in these areas is illustrative; and specific projects would have to be determined
subsequently by the potential partners in the participating States, taking account of the
contribution which could be made by appropriate international organizations and scientific
institutions:

considering in due course what further steps might be taken with respect to the
"Scientific Forum".

foreseeing, at an early date, a meeting of experts representing the participating States
and their national scientific institutions, in order to prepare such a "Scientific Forum" in
consultation with appropriate international organizations, such as UNESCO and the ECE;

furthermore envisaging, in the near future, a "Scientific Forum" in the form of a
meeting of leading personalities in science from the participating States to discuss
interrelated problems of common interest concerning current and future developments in
science, and to promote the expansion of contacts, communications and the exchange of
information between scientific institutions and among scientists;

assisting the organization and successful functioning of international conferences and
seminars and participation in them by their scientists and research workers;

encouraging the creation of joint teams of scientists to pursue research projects under
arrangements made by the scientific institutions of several countries;

further developing exchanges of scientists and research workers and encouraging the
organization of preparatory meetings or working groups on research topics of common
interest;

To facilitate the extension of communications and direct contacts between
universities, scientific institutions and associations as well as among scientists and research
workers, including those based where necessary on special agreements or arrangements, by
such means as:

inviting scientific institutions and universities to keep each other more fully and
regularly informed about their current and contemplated research work in fields of common
interest.

Intending to implement the provisions of the Final Act of the Conference in order to
give full effect to its results and thus to further the process of improving security and
developing co-operation in Europe,

(e) Teaching Methods
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***
National minorities or regional cultures. The participating States, recognizing the
contribution that national minorities or regional cultures can make to co-operation among
them in various fields of education, intend, when such minorities or cultures exist within their
territory, to facilitate this contribution, taking into account the legitimate interests of their
members.

encouraging exchanges of teaching materials - including school textbooks, having in
mind the possibility of promoting mutual knowledge and facilitating the presentation of each
country in such books - as well as exchanges of information on technical innovations in the
field of education.

encouraging exchanges of experience in the education of youth and adults in
international understanding, with particular reference to those major problems of mankind
whose solution calls for a common approach and wider international co-operation;

facilitating exchanges of experience concerning the organization and functioning of
education intended for adults and recurrent education, the relationships between these and
other forms and levels of education, as well as concerning the means of adapting education,
including vocational and technical training, to the needs of economic and social development
in their countries;

intensifying exchanges of information on teaching methods used in various
educational systems and on results of research into the processes by which pupils and
students acquire knowledge, taking account of relevant experience in different types of
specialized education;

further developing various forms of contacts and co-operation in the different fields of
pedagogical science, for example through comparative or joint studies carried out by
interested institutions or through exchanges of information on the results of teaching
experiments;

bilaterally, by negotiations with other participating States;

(b)
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3.
The first of the meetings indicated above will be held at Belgrade in 1977. A
preparatory meeting to organize this meeting will be held at Belgrade on 15 June 1977. The
preparatory meeting will decide on the date, duration, agenda and other modalities of the
meeting of representatives appointed by the Ministers of Foreign Affairs;

(b)
by organizing to these ends meetings among their representatives, beginning with a
meeting at the level of representatives appointed by the Ministers of foreign Affairs. This
meeting will define the appropriate modalities for the holding of other meetings which could
include further similar meetings and the possibility of a new Conference;

(a)
by proceeding to a thorough exchange of views both on the implementation of the
provisions of the Final Act and of the tasks defined by the Conference, as well as, in the
context of the questions dealt with by the latter, on the deepening of their mutual relations,
the improvement of security and the development of co-operation in Europe, and the
development of the process of détente in the future;

2.
Declare furthermore their resolve to continue the multilateral process initiated by the
Conference:

(c)
multilaterally, by meetings of experts of the participating States, and also within the
framework of existing international organizations, such as the United Nations Economic
Commission for Europe and UNESCO, with regard to educational, scientific and cultural cooperation;

unilaterally, in all cases which lend themselves to such action;

(a)

1.
Declare their resolve, in the period following the Conference, to pay due regard to
and implement the provisions of the Final Act of the Conference:

Convinced that, in order to achieve the aims sought by the Conference, they should
make further unilateral, bilateral and multilateral efforts and continue, in the appropriate
forms set forth below, the multilateral process initiated by the Conference,

Considering further that, within the broader context of the world, the Conference is
an important part of the process of improving security and developing co-operation in Europe
and that its results will contribute significantly to this process,

to encourage the association, where appropriate, of the teaching of foreign languages
with the study of the corresponding civilizations and also to make further efforts to stimulate
interest in the study of foreign languages, including relevant out-of-class activities.

To promote the exchange of experience, on a bilateral or multilateral basis, in
teaching methods at all levels of education, including those used in permanent and adult
education, as well as the exchange of teaching materials, in particular by:

Having considered and evaluated the progress made at the Conference on Security
and Co-operation in Europe,

The participating States,

Follow-up to the Conference

to promote, within the framework of adult education, the further development of
specialized programmes, adapted to various needs and interests, for teaching foreign
languages to their own inhabitants and the languages of host countries to interested adults
from other countries; in this context to encourage interested institutions to cooperate, for
example, in the elaboration of programmes for teaching by radio and television and by
accelerated methods, and also, where desirable, in the definition of study objectives for such
programmes, with a view to arriving at comparable levels of language proficiency;
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4.
The rules of procedure, the working methods and the scale of distribution for the
expenses of the Conference will, mutatis mutandis, be applied to the meetings envisaged in
paragraphs 1 (c), 2 and 3 above. All the above-mentioned meetings will be held in the
participating States in rotation. The services of a technical secretariat will be provided by the
host country.

Done at Helsinki,
on 1st August
1975,
in the name of
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Wherefore, the undersigned High Representatives of the participating States, mindful
of the high political significance which they attach to the results of the Conference, and
declaring their determination to act in accordance with the provisions contained in the above
texts, have subscribed their signatures below:

The Government of the Republic of Finland is also requested to transmit the text of
this Final Act to the Director-General of UNESCO and to the Executive Secretary of the
United Nations Economic Commission for Europe.

The Government of the Republic of Finland is requested to transmit to the SecretaryGeneral of the United Nations the text of this Final Act, which is not eligible for registration
under Article 102 of the Charter of the United Nations, with a view to its circulation to all the
members of the Organization as an official document of the United Nations.

The text of this Final Act will be published in each participating State, which will
disseminate it and make it known as widely as possible.

The original of this Final Act, drawn up in English, French, German, Italian, Russian
and Spanish, will be transmitted to the Government of the Republic of Finland, which will
retain it in its archives. Each of the participating States will receive from the Government of
the Republic of Finland a true copy of this Final Act.
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independence to colonial countries and peoples for the effective
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Distr.
GENERAL

A

Importance of the universal realization of the right of
peoples to self-determination and of the speedy granting
of independence to colonial countries and peoples for
the effective guarantee and observance of human rights

1/
Report of the World Conference on Human Rights, Vienna,
14-25 June 1993 (A/CONF.157/24 (Part I)), chap. III.

__________

/...

Considering the urgent need of Namibia for assistance in its efforts to
reconstruct and strengthen its fledgling economic and social structures,

Recalling the Vienna Declaration and Programme of Action 1/ adopted at
the World Conference on Human Rights,

Reaffirming further the obligation of all Member States to comply with
the principles of the Charter of the United Nations and the resolutions of the
United Nations regarding the exercise of the right to self-determination by
peoples under colonial and foreign domination,

Reaffirming also the importance of the universal realization of the
right of peoples to self-determination, national sovereignty and territorial
integrity and of the speedy granting of independence to colonial countries and
peoples as imperatives for the full enjoyment of all human rights,

Reaffirming its faith in the importance of the implementation of the
Declaration on the Granting of Independence to Colonial Countries and Peoples
contained in its resolution 1514 (XV) of 14 December 1960,

The General Assembly,

48/94.

[on the report of the Third Committee (A/48/626)]

RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY

Forty-eighth session
Agenda item 108 (a)

UNITED
NATIONS

A/46/390, annex II.
A/48/461-S/26514, annex.
S/24635, annex.
See A/48/486-S/26560.

2/
3/
4/
5/

__________

/...

3.
Reaffirms also the inalienable right of the Palestinian people and
all peoples under foreign occupation and colonial domination to selfdetermination, independence and sovereignty;

2.
Reaffirms the legitimacy of the struggle of peoples for
independence, territorial integrity, national unity and liberation from
colonial domination, apartheid and foreign occupation, in all its forms and by
all available means;

1.
Calls upon all States to implement fully and faithfully all the
relevant resolutions of the United Nations regarding the exercise of the right
to self-determination and independence by peoples under colonial and foreign
domination;

Taking note of the recent positive evolution in the Middle East peace
process, in particular the signing on 13 September 1993 of the Declaration of
Principles on Interim Self-Government Arrangements 5/ by the Government of the
State of Israel and the Palestine Liberation Organization,

Bearing in mind United Nations resolutions related to the question of
Palestine,

Deeply concerned by Israel’s continuing occupation of parts of southern
Lebanon and its frequent attacks against Lebanese territory and people, as
well as its refusal to implement Security Council resolution 425 (1978) of 19
March 1978,

Reaffirming the national unity and territorial integrity of the Comoros,

Recalling the signing of the General Peace Agreement for Mozambique 4/
at Rome on 4 October 1992, which provides for the termination of the armed
conflict in that country,

Affirming the need to exercise vigilance with respect to developments in
South Africa to ensure that the common objective of the international
community and the peoples of South Africa is achieved by the establishment of
a united, democratic and non-racial South Africa without deviation or
obstruction,

Recalling the Abuja Declaration on South Africa, adopted by the Assembly
of Heads of State and Government of the Organization of African Unity at its
twenty-seventh ordinary session, held at Abuja from 3 to 5 June 1991, 2/ and
the statement on developments in South Africa, adopted by the Ad Hoc Committee
of the Organization of African Unity on Southern Africa at its extraordinary
session of the Ministers for Foreign Affairs, held on 29 September 1993, 3/
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Resolution S-16/1, annex.

See Centre against Apartheid, Notes and Documents, No. 23/91.

6/

7/

__________

/...

14.
Demands the full application of the mandatory arms embargo against
South Africa, imposed under Security Council resolution 418 (1977) of 4

13.
Requests the Secretary-General to act speedily to implement
Security Council resolution 772 (1992) of 17 August 1992 in its entirety,
including those parts pertaining to the investigation of criminal conduct and
the monitoring of all armed formations in the country;

12.
Demands that the Government of South Africa repeal the security
legislation that remains in force, which inhibits free and peaceful political
activity;

11.
Strongly condemns the establishment and use of armed groups with a
view to pitting them against the national liberation movements;

10.
Calls upon all signatories to the National Peace Accord to
manifest their commitment to peace by fully implementing its provisions, and
calls upon other parties to contribute to the attainment of its objectives;

9.
Calls upon all parties to refrain immediately from acts of
violence and calls upon the Government of South Africa to exercise its
responsibility to end the ongoing violence through, inter alia, strict
adherence to the National Peace Accord signed on 14 September 1991; 7/

8.
Strongly urges the Government of South Africa to take additional
steps to implement fully the provisions of the statement on developments in
South Africa, adopted on 29 September 1993 by the Ad Hoc Committee of the
Organization of African Unity on Southern Africa, 3/ in order to achieve the
objectives of the Declaration on Apartheid and its Destructive Consequences in
Southern Africa; 6/

7.
Urgently appeals to all States, the organizations of the United
Nations system and other international organizations to render assistance to
Namibia in order to enhance its efforts to promote democracy and economic
development;

8/

__________
See S/22609, annex.

/...

23.
Calls for a substantial increase in all forms of assistance given
by all States, United Nations organs, the specialized agencies and nongovernmental organizations to the victims of racism, racial discrimination and
apartheid through anti-apartheid organizations and national liberation
movements recognized by the Organization of African Unity;

22.
Strongly condemns the continued violation of the human rights of
the peoples still under colonial domination and alien subjugation;

21.
Notes the contacts between the Government of the Comoros and the
Government of France in the search for a just solution to the problem of the
integration of the Comorian island of Mayotte into the Comoros, in accordance
with the resolutions of the Organization of African Unity and the United
Nations on the question;

20.
Fully supports the Secretary-General in his efforts to implement
the plan for the settlement of the question of Western Sahara by organizing,
in cooperation with the Organization of African Unity, a referendum for the
self-determination of the people of Western Sahara;

19.
Calls upon the international community to continue to extend its
generous support to the ongoing efforts aimed at ensuring respect for and the
successful implementation of the General Peace Agreement for Mozambique 4/ and
at assisting the Government of Mozambique in the establishment of lasting
peace and democracy and in the promotion of an effective programme of national
reconstruction in that country;

18.
Demands also that the Government of South Africa pay full and
adequate compensation to Botswana for the loss of life and damage to property
resulting from the unprovoked and unwarranted military attacks of 14 June
1985, 19 May 1986 and 20 June 1988 on the capital of Botswana;

17.
Demands that the Government of South Africa pay compensation to
Angola for damages caused, in accordance with the relevant resolutions and
decisions of the Security Council;

16.
Pays tribute to the Government and people of Angola for their
noble contribution to the evolving climate of peace in southern Angola, and
addresses its strongest appeal to the National Union for the Total
Independence of Angola to undertake to commit itself to the peace process that
will lead to a comprehensive settlement in Angola on the basis of the Peace
Accords; 8/

15.
Appeals to the international community, pursuant to General
Assembly resolution 47/82 of 16 December 1992, to continue to extend
assistance to Lesotho to enable it to fulfil its international humanitarian
obligations towards refugees;

5.
Calls upon Israel to refrain from violation of the fundamental
rights of the Palestinian people and from denial of its right to selfdetermination;

6.
Urges all States, the specialized agencies and organizations of
the United Nations system, as well as other international organizations, to
extend their support to the Palestinian people through its sole and legitimate
representative, the Palestine Liberation Organization, in its struggle to
regain its right to self-determination and independence in accordance with the
Charter of the United Nations;

November 1977, by all countries and more particularly by those countries which
maintain military and nuclear cooperation with the Government of South Africa
and continue to supply it with related matériel;
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4.
Calls upon those Governments which do not recognize the right to
self-determination and independence of all peoples still under colonial
domination, alien subjugation and foreign occupation to do so;
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9/

__________

Resolution 217 A (III).

85th plenary meeting
20 December 1993

28.
Decides to consider this question at its forty-ninth session under
the item entitled "Right of peoples to self-determination".

27.
Urges all States, the specialized agencies and other competent
organizations of the United Nations system to do their utmost to ensure the
full implementation of the Declaration on the Granting of Independence to
Colonial Countries and Peoples and to intensify their efforts to support
peoples under colonial, foreign and racist domination in their just struggle
for self-determination and independence;

26.
Expresses its appreciation for the material and other forms of
assistance that peoples under colonial rule continue to receive from
Governments, organizations of the United Nations system and other
intergovernmental organizations, and calls for a substantial increase in that
assistance;

25.
Demands the immediate and unconditional release of all persons
detained or imprisoned as a result of their struggle for self-determination
and independence, full respect for their fundamental individual rights and
compliance with article 5 of the Universal Declaration of Human Rights, 9/
under which no one shall be subjected to torture or to cruel, inhuman or
degrading treatment;

24.
Reaffirms that the practice of using mercenaries against sovereign
States and national liberation movements constitutes a criminal act, and calls
upon the Governments of all countries to enact legislation declaring the
recruitment, financing and training of mercenaries in their territories and
the transit of mercenaries through their territories to be punishable offences
and prohibiting their nationals from serving as mercenaries, and to report on
such legislation to the Secretary-General;
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United Nations Declaration on the Rights of Indigenous
Peoples
United Nations General Assembly resolution 61/295 of
13 September 2007, annex

06-51207

Considering also that treaties, agreements and other constructive
arrangements, and the relationship they represent, are the basis for a strengthened
partnership between indigenous peoples and States,

Affirming that indigenous peoples are equal to all other peoples, while
recognizing the right of all peoples to be different, to consider themselves different,
and to be respected as such,

See Official Records of the General Assembly, Sixty-first Session, Supplement No. 53 (A/61/53), part one,
chap. II, sect. A.

1

_______________

Affirming also that all peoples contribute to the diversity and richness of
civilizations and cultures, which constitute the common heritage of humankind,

2

See resolution 2200 A (XXI), annex.

_______________

Acknowledging that the Charter of the United Nations, the International
Covenant on Economic, Social and Cultural Rights2 and the International Covenant
on Civil and Political Rights,2 as well as the Vienna Declaration and Programme of

Considering that the rights affirmed in treaties, agreements and other
constructive arrangements between States and indigenous peoples are, in some
situations, matters of international concern, interest, responsibility and character,

The General Assembly,

Guided by the purposes and principles of the Charter of the United Nations,
and good faith in the fulfilment of the obligations assumed by States in accordance
with the Charter,

Emphasizing the contribution of the demilitarization of the lands and
territories of indigenous peoples to peace, economic and social progress and
development, understanding and friendly relations among nations and peoples of the
world,

Recognizing that respect for indigenous knowledge, cultures and traditional
practices contributes to sustainable and equitable development and proper
management of the environment,

Convinced that control by indigenous peoples over developments affecting
them and their lands, territories and resources will enable them to maintain and
strengthen their institutions, cultures and traditions, and to promote their
development in accordance with their aspirations and needs,

Welcoming the fact that indigenous peoples are organizing themselves for
political, economic, social and cultural enhancement and in order to bring to an end
all forms of discrimination and oppression wherever they occur,

Recognizing also the urgent need to respect and promote the rights of
indigenous peoples affirmed in treaties, agreements and other constructive
arrangements with States,

Recognizing the urgent need to respect and promote the inherent rights of
indigenous peoples which derive from their political, economic and social structures
and from their cultures, spiritual traditions, histories and philosophies, especially
their rights to their lands, territories and resources,

Concerned that indigenous peoples have suffered from historic injustices as a
result of, inter alia, their colonization and dispossession of their lands, territories
and resources, thus preventing them from exercising, in particular, their right to
development in accordance with their own needs and interests,

Reaffirming that indigenous peoples, in the exercise of their rights, should be
free from discrimination of any kind,

Affirming further that all doctrines, policies and practices based on or
advocating superiority of peoples or individuals on the basis of national origin or
racial, religious, ethnic or cultural differences are racist, scientifically false, legally
invalid, morally condemnable and socially unjust,

Recognizing in particular the right of indigenous families and communities to
retain shared responsibility for the upbringing, training, education and well-being of
their children, consistent with the rights of the child,

2

A/RES/61/295

United Nations Declaration on the Rights of Indigenous Peoples

Annex

107th plenary meeting
13 September 2007

Adopts the United Nations Declaration on the Rights of Indigenous Peoples as
contained in the annex to the present resolution.

Recalling its resolution 61/178 of 20 December 2006, by which it decided to
defer consideration of and action on the Declaration to allow time for further
consultations thereon, and also decided to conclude its consideration before the end
of the sixty-first session of the General Assembly,

Taking note of the recommendation of the Human Rights Council contained in
its resolution 1/2 of 29 June 2006,1 by which the Council adopted the text of the
United Nations Declaration on the Rights of Indigenous Peoples,

The General Assembly,

61/295. United Nations Declaration on the Rights of
Indigenous Peoples

[without reference to a Main Committee (A/61/L.67 and Add.1)]

Resolution adopted by the General Assembly

Distr.: General
2 October 2007

General Assembly

Sixty-first session
Agenda item 68

A/RES/61/295

United Nations

A/CONF.157/24 (Part I), chap. III.
4
Resolution 217 A (III).

3

_______________

Indigenous peoples and individuals are free and equal to all other peoples and
individuals and have the right to be free from any kind of discrimination, in the
exercise of their rights, in particular that based on their indigenous origin or
identity.

Article 2

Indigenous peoples have the right to the full enjoyment, as a collective or as
individuals, of all human rights and fundamental freedoms as recognized in the
Charter of the United Nations, the Universal Declaration of Human Rights 4 and
international human rights law.

Article 1

Solemnly proclaims the following United Nations Declaration on the Rights of
Indigenous Peoples as a standard of achievement to be pursued in a spirit of
partnership and mutual respect:

Recognizing that the situation of indigenous peoples varies from region to
region and from country to country and that the significance of national and regional
particularities and various historical and cultural backgrounds should be taken into
consideration,

Recognizing and reaffirming that indigenous individuals are entitled without
discrimination to all human rights recognized in international law, and that
indigenous peoples possess collective rights which are indispensable for their
existence, well-being and integral development as peoples,

Believing that this Declaration is a further important step forward for the
recognition, promotion and protection of the rights and freedoms of indigenous
peoples and in the development of relevant activities of the United Nations system
in this field,

Emphasizing that the United Nations has an important and continuing role to
play in promoting and protecting the rights of indigenous peoples,

Encouraging States to comply with and effectively implement all their
obligations as they apply to indigenous peoples under international instruments, in
particular those related to human rights, in consultation and cooperation with the
peoples concerned,

Convinced that the recognition of the rights of indigenous peoples in this
Declaration will enhance harmonious and cooperative relations between the State
and indigenous peoples, based on principles of justice, democracy, respect for
human rights, non-discrimination and good faith,

Bearing in mind that nothing in this Declaration may be used to deny any
peoples their right to self-determination, exercised in conformity with international
law,

Action,3 affirm the fundamental importance of the right to self-determination of all
peoples, by virtue of which they freely determine their political status and freely
pursue their economic, social and cultural development,

3
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2.

States shall provide effective mechanisms for prevention of, and redress

Any form of forced assimilation or integration;

Indigenous peoples and individuals have the right to belong to an indigenous
community or nation, in accordance with the traditions and customs of the

Article 9

(e) Any form of propaganda designed to promote or incite racial or ethnic
discrimination directed against them.

(d)

(c) Any form of forced population transfer which has the aim or effect of
violating or undermining any of their rights;

(b) Any action which has the aim or effect of dispossessing them of their
lands, territories or resources;

(a) Any action which has the aim or effect of depriving them of their
integrity as distinct peoples, or of their cultural values or ethnic identities;

for:

1.
Indigenous peoples and individuals have the right not to be subjected to
forced assimilation or destruction of their culture.

Article 8

2.
Indigenous peoples have the collective right to live in freedom, peace
and security as distinct peoples and shall not be subjected to any act of genocide or
any other act of violence, including forcibly removing children of the group to
another group.

1.
Indigenous individuals have the rights to life, physical and mental
integrity, liberty and security of person.

Article 7

Every indigenous individual has the right to a nationality.

Article 6

Indigenous peoples have the right to maintain and strengthen their distinct
political, legal, economic, social and cultural institutions, while retaining their right
to participate fully, if they so choose, in the political, economic, social and cultural
life of the State.

Article 5

Indigenous peoples, in exercising their right to self-determination, have the
right to autonomy or self-government in matters relating to their internal and local
affairs, as well as ways and means for financing their autonomous functions.

Article 4

Indigenous peoples have the right to self-determination. By virtue of that right
they freely determine their political status and freely pursue their economic, social
and cultural development.

Article 3

2.
Indigenous individuals, particularly children, have the right to all levels
and forms of education of the State without discrimination.

1.
Indigenous peoples have the right to establish and control their
educational systems and institutions providing education in their own languages, in
a manner appropriate to their cultural methods of teaching and learning.

Article 14

2.
States shall take effective measures to ensure that this right is protected
and also to ensure that indigenous peoples can understand and be understood in
political, legal and administrative proceedings, where necessary through the
provision of interpretation or by other appropriate means.

1.
Indigenous peoples have the right to revitalize, use, develop and transmit
to future generations their histories, languages, oral traditions, philosophies, writing
systems and literatures, and to designate and retain their own names for
communities, places and persons.

Article 13

2.
States shall seek to enable the access and/or repatriation of ceremonial
objects and human remains in their possession through fair, transparent and
effective mechanisms developed in conjunction with indigenous peoples concerned.

1.
Indigenous peoples have the right to manifest, practise, develop and
teach their spiritual and religious traditions, customs and ceremonies; the right to
maintain, protect, and have access in privacy to their religious and cultural sites; the
right to the use and control of their ceremonial objects; and the right to the
repatriation of their human remains.

Article 12

2.
States shall provide redress through effective mechanisms, which may
include restitution, developed in conjunction with indigenous peoples, with respect
to their cultural, intellectual, religious and spiritual property taken without their
free, prior and informed consent or in violation of their laws, traditions and
customs.

1.
Indigenous peoples have the right to practise and revitalize their cultural
traditions and customs. This includes the right to maintain, protect and develop the
past, present and future manifestations of their cultures, such as archaeological and
historical sites, artefacts, designs, ceremonies, technologies and visual and
performing arts and literature.

Article 11

Indigenous peoples shall not be forcibly removed from their lands or
territories. No relocation shall take place without the free, prior and informed
consent of the indigenous peoples concerned and after agreement on just and fair
compensation and, where possible, with the option of return.

Article 10

community or nation concerned. No discrimination of any kind may arise from the
exercise of such a right.
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States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free,
prior and informed consent before adopting and implementing legislative or
administrative measures that may affect them.

Article 19

Indigenous peoples have the right to participate in decision-making in matters
which would affect their rights, through representatives chosen by themselves in
accordance with their own procedures, as well as to maintain and develop their own
indigenous decision-making institutions.

Article 18

3.
Indigenous individuals have the right not to be subjected to any
discriminatory conditions of labour and, inter alia, employment or salary.

2.
States shall in consultation and cooperation with indigenous peoples take
specific measures to protect indigenous children from economic exploitation and
from performing any work that is likely to be hazardous or to interfere with the
child’s education, or to be harmful to the child’s health or physical, mental,
spiritual, moral or social development, taking into account their special vulnerability
and the importance of education for their empowerment.

1.
Indigenous individuals and peoples have the right to enjoy fully all rights
established under applicable international and domestic labour law.

Article 17

2.
States shall take effective measures to ensure that State-owned media
duly reflect indigenous cultural diversity. States, without prejudice to ensuring full
freedom of expression, should encourage privately owned media to adequately
reflect indigenous cultural diversity.

1.
Indigenous peoples have the right to establish their own media in their
own languages and to have access to all forms of non-indigenous media without
discrimination.

Article 16

2.
States shall take effective measures, in consultation and cooperation with
the indigenous peoples concerned, to combat prejudice and eliminate discrimination
and to promote tolerance, understanding and good relations among indigenous
peoples and all other segments of society.

1.
Indigenous peoples have the right to the dignity and diversity of their
cultures, traditions, histories and aspirations which shall be appropriately reflected
in education and public information.

Article 15

3.
States shall, in conjunction with indigenous peoples, take effective
measures, in order for indigenous individuals, particularly children, including those
living outside their communities, to have access, when possible, to an education in
their own culture and provided in their own language.

Indigenous peoples have the right to maintain and strengthen their distinctive
spiritual relationship with their traditionally owned or otherwise occupied and used
lands, territories, waters and coastal seas and other resources and to uphold their
responsibilities to future generations in this regard.

Article 25

2.
Indigenous individuals have an equal right to the enjoyment of the
highest attainable standard of physical and mental health. States shall take the
necessary steps with a view to achieving progressively the full realization of this
right.

1.
Indigenous peoples have the right to their traditional medicines and to
maintain their health practices, including the conservation of their vital medicinal
plants, animals and minerals. Indigenous individuals also have the right to access,
without any discrimination, to all social and health services.

Article 24
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3.
States shall also take effective measures to ensure, as needed, that
programmes for monitoring, maintaining and restoring the health of indigenous
peoples, as developed and implemented by the peoples affected by such materials,
are duly implemented.

2.
States shall take effective measures to ensure that no storage or disposal
of hazardous materials shall take place in the lands or territories of indigenous
peoples without their free, prior and informed consent.

1.
Indigenous peoples have the right to the conservation and protection of
the environment and the productive capacity of their lands or territories and
resources. States shall establish and implement assistance programmes for
indigenous peoples for such conservation and protection, without discrimination.

Article 29

2.
Unless otherwise freely agreed upon by the peoples concerned,
compensation shall take the form of lands, territories and resources equal in quality,
size and legal status or of monetary compensation or other appropriate redress.

Article 23

Indigenous peoples have the right to determine and develop priorities and
strategies for exercising their right to development. In particular, indigenous peoples
have the right to be actively involved in developing and determining health, housing
and other economic and social programmes affecting them and, as far as possible, to
administer such programmes through their own institutions.

Article 28

States shall establish and implement, in conjunction with indigenous peoples
concerned, a fair, independent, impartial, open and transparent process, giving due
recognition to indigenous peoples’ laws, traditions, customs and land tenure
systems, to recognize and adjudicate the rights of indigenous peoples pertaining to
their lands, territories and resources, including those which were traditionally
owned or otherwise occupied or used. Indigenous peoples shall have the right to
participate in this process.

Article 27

3.
States shall give legal recognition and protection to these lands,
territories and resources. Such recognition shall be conducted with due respect to
the customs, traditions and land tenure systems of the indigenous peoples
concerned.

2.
Indigenous peoples have the right to own, use, develop and control the
lands, territories and resources that they possess by reason of traditional ownership
or other traditional occupation or use, as well as those which they have otherwise
acquired.

1.
Indigenous peoples have the right to the lands, territories and resources
which they have traditionally owned, occupied or otherwise used or acquired.

Article 26

1.
Indigenous peoples have the right to redress, by means that can include
restitution or, when this is not possible, just, fair and equitable compensation, for
the lands, territories and resources which they have traditionally owned or otherwise
occupied or used, and which have been confiscated, taken, occupied, used or
damaged without their free, prior and informed consent.
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2.
States shall take measures, in conjunction with indigenous peoples, to
ensure that indigenous women and children enjoy the full protection and guarantees
against all forms of violence and discrimination.

1.
Particular attention shall be paid to the rights and special needs of
indigenous elders, women, youth, children and persons with disabilities in the
implementation of this Declaration.

Article 22

2.
States shall take effective measures and, where appropriate, special
measures to ensure continuing improvement of their economic and social
conditions. Particular attention shall be paid to the rights and special needs of
indigenous elders, women, youth, children and persons with disabilities.

1.
Indigenous peoples have the right, without discrimination, to the
improvement of their economic and social conditions, including, inter alia, in the
areas of education, employment, vocational training and retraining, housing,
sanitation, health and social security.

Article 21

2.
Indigenous peoples deprived of their means of subsistence and
development are entitled to just and fair redress.

1.
Indigenous peoples have the right to maintain and develop their political,
economic and social systems or institutions, to be secure in the enjoyment of their
own means of subsistence and development, and to engage freely in all their
traditional and other economic activities.

Article 20
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Indigenous peoples have the right to promote, develop and maintain their
institutional structures and their distinctive customs, spirituality, traditions,
procedures, practices and, in the cases where they exist, juridical systems or
customs, in accordance with international human rights standards.

Article 34

2.
Indigenous peoples have the right to determine the structures and to
select the membership of their institutions in accordance with their own procedures.

1.
Indigenous peoples have the right to determine their own identity or
membership in accordance with their customs and traditions. This does not impair
the right of indigenous individuals to obtain citizenship of the States in which they
live.

Article 33

3.
States shall provide effective mechanisms for just and fair redress for any
such activities, and appropriate measures shall be taken to mitigate adverse
environmental, economic, social, cultural or spiritual impact.

2.
States shall consult and cooperate in good faith with the indigenous
peoples concerned through their own representative institutions in order to obtain
their free and informed consent prior to the approval of any project affecting their
lands or territories and other resources, particularly in connection with the
development, utilization or exploitation of mineral, water or other resources.

1.
Indigenous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories and other resources.

Article 32

2.
In conjunction with indigenous peoples, States shall take effective
measures to recognize and protect the exercise of these rights.

1.
Indigenous peoples have the right to maintain, control, protect and
develop their cultural heritage, traditional knowledge and traditional cultural
expressions, as well as the manifestations of their sciences, technologies and
cultures, including human and genetic resources, seeds, medicines, knowledge of
the properties of fauna and flora, oral traditions, literatures, designs, sports and
traditional games and visual and performing arts. They also have the right to
maintain, control, protect and develop their intellectual property over such cultural
heritage, traditional knowledge, and traditional cultural expressions.

Article 31

2.
States shall undertake effective consultations with the indigenous peoples
concerned, through appropriate procedures and in particular through their
representative institutions, prior to using their lands or territories for military
activities.

1.
Military activities shall not take place in the lands or territories of
indigenous peoples, unless justified by a relevant public interest or otherwise freely
agreed with or requested by the indigenous peoples concerned.

Article 30
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The organs and specialized agencies of the United Nations system and other
intergovernmental organizations shall contribute to the full realization of the
provisions of this Declaration through the mobilization, inter alia, of financial
cooperation and technical assistance. Ways and means of ensuring participation of
indigenous peoples on issues affecting them shall be established.

Article 41

Indigenous peoples have the right to access to and prompt decision through
just and fair procedures for the resolution of conflicts and disputes with States or
other parties, as well as to effective remedies for all infringements of their
individual and collective rights. Such a decision shall give due consideration to the
customs, traditions, rules and legal systems of the indigenous peoples concerned and
international human rights.

Article 40

Indigenous peoples have the right to have access to financial and technical
assistance from States and through international cooperation, for the enjoyment of
the rights contained in this Declaration.

Article 39

States in consultation and cooperation with indigenous peoples, shall take the
appropriate measures, including legislative measures, to achieve the ends of this
Declaration.

Article 38

2.
Nothing in this Declaration may be interpreted as diminishing or
eliminating the rights of indigenous peoples contained in treaties, agreements and
other constructive arrangements.

1.
Indigenous peoples have the right to the recognition, observance and
enforcement of treaties, agreements and other constructive arrangements concluded
with States or their successors and to have States honour and respect such treaties,
agreements and other constructive arrangements.

Article 37

2.
States, in consultation and cooperation with indigenous peoples, shall
take effective measures to facilitate the exercise and ensure the implementation of
this right.

1.
Indigenous peoples, in particular those divided by international borders,
have the right to maintain and develop contacts, relations and cooperation, including
activities for spiritual, cultural, political, economic and social purposes, with their
own members as well as other peoples across borders.

Article 36

Indigenous peoples have the right to determine the responsibilities of
individuals to their communities.

Article 35

3.
The provisions set forth in this Declaration shall be interpreted in
accordance with the principles of justice, democracy, respect for human rights,
equality, non-discrimination, good governance and good faith.

2.
In the exercise of the rights enunciated in the present Declaration, human
rights and fundamental freedoms of all shall be respected. The exercise of the rights
set forth in this Declaration shall be subject only to such limitations as are
determined by law and in accordance with international human rights obligations.
Any such limitations shall be non-discriminatory and strictly necessary solely for
the purpose of securing due recognition and respect for the rights and freedoms of
others and for meeting the just and most compelling requirements of a democratic
society.

1.
Nothing in this Declaration may be interpreted as implying for any State,
people, group or person any right to engage in any activity or to perform any act
contrary to the Charter of the United Nations or construed as authorizing or
encouraging any action which would dismember or impair, totally or in part, the
territorial integrity or political unity of sovereign and independent States.

Article 46

Nothing in this Declaration may be construed as diminishing or extinguishing
the rights indigenous peoples have now or may acquire in the future.

Article 45

All the rights and freedoms recognized herein are equally guaranteed to male
and female indigenous individuals.

Article 44

The rights recognized herein constitute the minimum standards for the
survival, dignity and well-being of the indigenous peoples of the world.

Article 43

The United Nations, its bodies, including the Permanent Forum on Indigenous
Issues, and specialized agencies, including at the country level, and States shall
promote respect for and full application of the provisions of this Declaration and
follow up the effectiveness of this Declaration.

Article 42
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Delimitation of the respective powers of the Security Council and the General

Discretion of the Court to decide whether it should give an opinion.
Integrity of the Court’s judicial function — Only “compelling reasons” should
lead the Court to decline to exercise its judicial function — The motives of individual States which sponsor a resolution requesting an advisory opinion are not
relevant to the Court’s exercise of its discretion — Requesting organ to assess
purpose, usefulness and political consequences of opinion.

*

Requirement that the question on which the Court is requested to give its
opinion is a “legal question” — Contention that the act of making a declaration
of independence is governed by domestic constitutional law — The Court can
respond to the question by reference to international law without the need to
address domestic law — The fact that a question has political aspects does not
deprive it of its character as a legal question — The Court is not concerned with
the political motives behind a request or the political implications which its
opinion may have.
The Court has jurisdiction to give the advisory opinion requested.

Jurisdiction of the Court to give the advisory opinion requested.
Article 65, paragraph 1, of the Statute — Article 96, paragraph 1, of the
Charter — Power of General Assembly to request advisory opinions — Articles 10 and 11 of the Charter — Contention that General Assembly acted outside its powers under the Charter — Article 12, paragraph 1, of the Charter —
Authorization to request an advisory opinion not limited by Article 12.

ACCORDANCE WITH INTERNATIONAL LAW
OF THE UNILATERAL
DECLARATION OF INDEPENDENCE
IN RESPECT OF KOSOVO
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Whether the declaration of independence is in accordance with international
law.
No prohibition of declarations of independence according to State practice —
Contention that prohibition of unilateral declarations of independence is implicit
in the principle of territorial integrity — Scope of the principle of territorial
integrity is conﬁned to the sphere of relations between States — No general prohibition may be inferred from the practice of the Security Council with regard to
declarations of independence — Issues relating to the extent of the right of self-

*

Factual background.
Framework for interim administration of Kosovo put in place by the Security
Council — Security Council resolution 1244 (1999) — Establishment of the
United Nations Interim Administration Mission in Kosovo (UNMIK) — Role
of Special Representative of the Secretary-General — “Four pillars” of the
UNMIK régime — Constitutional Framework for Provisional Self-Government — Relations between the Provisional Institutions of Self-Government and
the Special Representative of the Secretary-General.
Relevant events in the ﬁnal status process — Appointment by SecretaryGeneral of Special Envoy for the future status process for Kosovo — Guiding
Principles of the Contact Group — Failure of consultative process — Comprehensive Proposal for the Kosovo Status Settlement by Special Envoy — Failure
of negotiations on the future status of Kosovo under the auspices of the Troika —
Elections held for the Assembly of Kosovo on 17 November 2007 — Adoption of
the declaration of independence on 17 February 2008.

*

Scope and meaning of the question.
Text of the question in General Assembly resolution 63/3 — Power of the
Court to clarify the question — No need to reformulate the question posed by
the General Assembly — For the proper exercise of its judicial function, the
Court must establish the identity of the authors of the declaration of independence — No intention by the General Assembly to restrict the Court’s freedom to
determine that issue — The Court’s task is to determine whether or not the declaration was adopted in violation of international law.

*

Assembly — Nature of the Security Council’s involvement in relation to Kosovo — Article 12 of the Charter does not bar action by the General Assembly in
respect of threats to international peace and security which are before the Security Council — General Assembly has taken action with regard to the situation
in Kosovo.
No compelling reasons for Court to use its discretion not to give an advisory
opinion.
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2. By letters dated 10 October 2008, the Registrar, pursuant to Article 66,
paragraph 1, of the Statute, gave notice of the request for an advisory opinion
to all States entitled to appear before the Court.
3. By an Order dated 17 October 2008, in accordance with Article 66, paragraph 2, of the Statute, the Court decided that the United Nations and its
Member States were likely to be able to furnish information on the question.
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‘Is the unilateral declaration of independence by the Provisional Institutions of Self-Government of Kosovo in accordance with international
law ?’”

Aware that this act has been received with varied reactions by the Members of the United Nations as to its compatibility with the existing international legal order,
Decides, in accordance with Article 96 of the Charter of the United
Nations to request the International Court of Justice, pursuant to Article 65 of the Statute of the Court, to render an advisory opinion on the
following question :

“The General Assembly,
Mindful of the purposes and principles of the United Nations,
Bearing in mind its functions and powers under the Charter of the
United Nations,
Recalling that on 17 February 2008 the Provisional Institutions of SelfGovernment of Kosovo declared independence from Serbia,

Declaration of independence was not issued by the Provisional Institutions of
Self-Government — Declaration of independence did not violate the Constitutional Framework.
Adoption of the declaration of independence did not violate any applicable
rule of international law.

Whether or not the authors of the declaration of independence acted in violation of Security Council resolution 1244 (1999) — Resolution 1244 (1999)
addressed to United Nations Member States and organs of the United Nations —
No speciﬁc obligations addressed to other actors — The resolution did not contain any provision dealing with the ﬁnal status of Kosovo — Security Council
did not reserve for itself the ﬁnal determination of the situation in Kosovo —
Security Council resolution 1244 (1999) did not bar the authors of the declaration of 17 February 2008 from issuing a declaration of independence — Declaration of independence did not violate Security Council resolution 1244 (1999).

Identity of the authors of the declaration of independence — Whether the declaration of independence was an act of the Assembly of Kosovo — Authors of
the declaration did not seek to act within the framework of interim self-administration of Kosovo — Authors undertook to fulﬁl the international obligations
of Kosovo — No reference in original Albanian text to the declaration being the
work of the Assembly of Kosovo — Silence of the Special Representative of the
Secretary-General — Authors of the declaration of independence acted together
in their capacity as representatives of the people of Kosovo outside the framework of the interim administration.

1. The question on which the advisory opinion of the Court has been requested
is set forth in resolution 63/3 adopted by the General Assembly of the United
Nations (hereinafter the General Assembly) on 8 October 2008. By a letter
dated 9 October 2008 and received in the Registry by facsimile on 10 October 2008, the original of which was received in the Registry on 15 October 2008, the Secretary-General of the United Nations ofﬁcially communicated
to the Court the decision taken by the General Assembly to submit the question for an advisory opinion. Certiﬁed true copies of the English and French
versions of the resolution were enclosed with the letter. The resolution reads as
follows :

gives the following Advisory Opinion :

THE COURT,
composed as above,

On the accordance with international law of the unilateral declaration of
independence in respect of Kosovo,

Present : President OWADA ; Vice-President TOMKA ; Judges KOROMA,
AL-KHASAWNEH, BUERGENTHAL, SIMMA, ABRAHAM, KEITH, SEPÚLVEDAAMOR, BENNOUNA, SKOTNIKOV, CANÇADO TRINDADE, YUSUF, GREENWOOD ; Registrar COUVREUR.

UNILATERAL DECLARATION OF INDEPENDENCE (ADVISORY OPINION)

General international law contains no applicable prohibition of declarations
of independence — Declaration of independence of 17 February 2008 did not
violate general international law.
Security Council resolution 1244 and the Constitutional Framework — Resolution 1244 (1999) imposes international legal obligations and is part of the
applicable international law — Constitutional Framework possesses international legal character — Constitutional Framework is part of speciﬁc legal
order created pursuant to resolution 1244 (1999) — Constitutional Framework
regulates matters which are the subject of internal law — Supervisory powers of
the Special Representative of the Secretary-General — Security Council resolution 1244 (1999) and the Constitutional Framework were in force and applicable as at 17 February 2008 — Neither of them contains a clause providing for
termination and neither has been repealed — The Special Representative of the
Secretary-General continues to exercise his functions in Kosovo.
Security Council resolution 1244 (1999) and the Constitutional Framework
form part of the international law to be considered in replying to the question
before the Court.
Interpretation of Security Council resolutions — Resolution 1244 (1999)
established an international civil and security presence in Kosovo — Temporary
suspension of exercise of Serbia’s authority ﬂowing from its continuing sovereignty over the territory of Kosovo — Resolution 1244 (1999) created an
interim régime — Object and purpose of resolution 1244 (1999).
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determination and the existence of any right of “remedial secession” are beyond
the scope of the question posed by the General Assembly.
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By letter of the same date, the Registrar informed the authors of the unilateral declaration of independence of the Court’s decision to hold hearings,
inviting them to indicate, within the same time-limit, whether they intended to
take part in the oral proceedings.

The Court also decided that, taking account of the fact that the unilateral
declaration of independence of 17 February 2008 is the subject of the question
submitted to the Court for an advisory opinion, the authors of the above declaration were considered likely to be able to furnish information on the question. It therefore further decided to invite them to make written contributions
to the Court within the same time-limits.
4. By letters dated 20 October 2008, the Registrar informed the United
Nations and its Member States of the Court’s decisions and transmitted to
them a copy of the Order. By letter of the same date, the Registrar informed the
authors of the above-mentioned declaration of independence of the Court’s
decisions, and transmitted to them a copy of the Order.
5. Pursuant to Article 65, paragraph 2, of the Statute, on 30 January 2009
the Secretary-General of the United Nations communicated to the Court a
dossier of documents likely to throw light upon the question. The dossier was
subsequently placed on the Court’s website.
6. Within the time-limit ﬁxed by the Court for that purpose, written statements were ﬁled, in order of their receipt, by : Czech Republic, France, Cyprus,
China, Switzerland, Romania, Albania, Austria, Egypt, Germany, Slovakia,
Russian Federation, Finland, Poland, Luxembourg, Libyan Arab Jamahiriya,
United Kingdom, United States of America, Serbia, Spain, Islamic Republic of
Iran, Estonia, Norway, Netherlands, Slovenia, Latvia, Japan, Brazil, Ireland,
Denmark, Argentina, Azerbaijan, Maldives, Sierra Leone and Bolivia.
The authors of the unilateral declaration of independence ﬁled a written contribution. On 21 April 2009, the Registrar communicated copies of the written
statements and written contribution to all States having submitted a written
statement, as well as to the authors of the unilateral declaration of independence.
7. On 29 April 2009, the Court decided to accept the written statement ﬁled
by the Bolivarian Republic of Venezuela, submitted on 24 April 2009, after
expiry of the relevant time-limit. On 15 May 2009, the Registrar communicated
copies of this written statement to all States having submitted a written statement, as well as to the authors of the unilateral declaration of independence.
8. By letters dated 8 June 2009, the Registrar informed the United Nations
and its Member States that the Court had decided to hold hearings, opening on
1 December 2009, at which they could present oral statements and comments,
regardless of whether or not they had submitted written statements and, as the
case may be, written comments. The United Nations and its Member States
were invited to inform the Registry, by 15 September 2009, if they intended to
take part in the oral proceedings. The letters further indicated that the authors
of the unilateral declaration of independence could present an oral contribution.

By the same Order, the Court ﬁxed, respectively, 17 April 2009 as the time-limit
within which written statements might be submitted to it on the question, and
17 July 2009 as the time-limit within which States and organizations having
presented written statements might submit written comments on the other written statements in accordance with Article 66, paragraph 4, of the Statute.
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for the Republic
of Serbia :

Mr. Marcelo G. Kohen, Professor of International
Law, Graduate Institute of International and Development Studies, Geneva, Associate Member of the
Institut de droit international, Counsel and Advocate,
Mr. Saša Obradović, Inspector General in the Ministry
of Foreign Affairs, Deputy Head of Delegation ;

H.E. Mr. Dušan T. Bataković, Ph.D. in History, University of Paris-Sorbonne (Paris IV), Ambassador of
the Republic of Serbia to France, Vice-Director of
the Institute for Balkan Studies and Assistant Professor at the University of Belgrade, Head of Delegation,
Mr. Vladimir Djerić, S.J.D. (Michigan), Attorney at
Law, Mikijelj, Janković & Bogdanović, Belgrade,
Counsel and Advocate,
Mr. Andreas Zimmermann, LL.M. (Harvard), Professor of International Law, University of Potsdam,
Director of the Potsdam Center of Human Rights,
Member of the Permanent Court of Arbitration,
Counsel and Advocate,
Mr. Malcolm N. Shaw Q.C., Sir Robert Jennings Professor of International Law, University of Leicester,
United Kingdom, Counsel and Advocate,

9. Within the time-limit ﬁxed by the Court for that purpose, written comments were ﬁled, in order of their receipt, by : France, Norway, Cyprus, Serbia,
Argentina, Germany, Netherlands, Albania, Slovenia, Switzerland, Bolivia,
United Kingdom, United States of America and Spain. The authors of the unilateral declaration of independence submitted a written contribution regarding
the written statements.
10. Upon receipt of the above-mentioned written comments and written
contribution, the Registrar, on 24 July 2009, communicated copies thereof to
all States having submitted written statements, as well as to the authors of the
unilateral declaration of independence.
11. By letters dated 30 July 2009, the Registrar communicated to the United
Nations, and to all of its Member States that had not participated in the written proceedings, copies of all written statements and written comments, as well
as the written contributions of the authors of the unilateral declaration of independence.
12. By letters dated 29 September 2009, the Registry transmitted a detailed
timetable of the hearings to those who, within the time-limit ﬁxed for that purpose by the Court, had expressed their intention to take part in the aforementioned proceedings.
13. Pursuant to Article 106 of the Rules of Court, the Court decided to make
the written statements and written comments submitted to the Court, as well as
the written contributions of the authors of the unilateral declaration of
independence, accessible to the public, with effect from the opening of the oral
proceedings.
14. In the course of hearings held from 1 to 11 December 2009, the Court
heard oral statements, in the following order, by :
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H.E. Mr. Gazmend Barbullushi, Ambassador Extraordinary and Plenipotentiary of the Republic of Albania to the Kingdom of the Netherlands, Legal
Adviser,
Mr. Jochen A. Frowein, M.C.L., Director emeritus of
the Max Planck Institute for International Law, Professor emeritus of the University of Heidelberg,
Member of the Institute of International Law, Legal
Adviser,
Mr. Terry D. Gill, Professor of Military Law at the
University of Amsterdam and Associate Professor of
Public International Law at Utrecht University,
Legal Adviser ;

Ms Susanne Wasum-Rainer, Legal Adviser, Federal
Foreign Ofﬁce (Berlin) ;

H.E. Mr. Abdullah A. Alshaghrood, Ambassador of
the Kingdom of Saudi Arabia to the Kingdom of the
Netherlands, Head of Delegation ;

H.E. Madam Susana Ruiz Cerutti, Ambassador, Legal
Adviser to the Ministry of Foreign Affairs, International Trade and Worship, Head of Delegation ;

H.E. Mr. Helmut Tichy, Ambassador, Deputy Legal
Adviser, Federal Ministry of European and International Affairs ;

H.E. Mr. Agshin Mehdiyev, Ambassador and Permanent Representative of Azerbaijan to the United
Nations ;

H.E. Madam Elena Gritsenko, Ambassador of the
Republic of Belarus to the Kingdom of the Netherlands, Head of Delegation ;

H.E. Mr. Roberto Calzadilla Sarmiento, Ambassador
of the Plurinational State of Bolivia to the Kingdom
of the Netherlands ;

H.E. Mr. José Artur Denot Medeiros, Ambassador of
the Federative Republic of Brazil to the Kingdom of
the Netherlands ;

for the Republic
of Albania :

for the Federal
Republic of
Germany :

for the Kingdom of
Saudi Arabia :

for the Argentine
Republic :

for the Republic
of Austria :

for the Republic
of Azerbaijan :

for the Republic
of Belarus :

for the Plurinational
State of Bolivia :

for the Federative
Republic of Brazil :
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Mr. Skender Hyseni, Head of Delegation,
Sir Michael Wood, K.C.M.G., Member of the English
Bar Member of the International Law Commission,
Counsel,
Mr. Daniel Müller, Researcher at the Centre de droit
international de Nanterre (CEDIN), University of
Paris Ouest, Nanterre-La Défense, Counsel,
Mr. Sean D. Murphy, Patricia Roberts Harris Research
Professor of Law, George Washington University,
Counsel ;
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for the Hashemite
Kingdom of
Jordan :

for the French
Republic :

for the Republic
of Finland :

for the United States
of America :
for the Russian
Federation :

for the Kingdom
of Spain :

for the Kingdom
of Denmark :

for the Republic
of Croatia :

for the Republic
of Cyprus :

for the People’s
Republic of China :

for the Republic
of Burundi :

Mr. Martti Koskenniemi, Professor at the University
of Helsinki ;
Ms Edwige Belliard, Director of Legal Affairs, Ministry of Foreign and European Affairs,
Mr. Mathias Forteau, Professor at the University of
Paris Ouest, Nanterre-La Défense ;
H.R.H. Prince Zeid Raad Zeid Al Hussein, Ambassador of the Hashemite Kingdom of Jordan to the
United States of America, Head of Delegation ;

Mr. Polyvios G. Polyviou, Counsel and Advocate ;
H.E. Madam Andreja Metelko-Zgombić, Ambassador,
Chief Legal Adviser in the Ministry of Foreign
Affairs and European Integration ;
H.E. Mr. Thomas Winkler, Ambassador, UnderSecretary for Legal Affairs, Ministry of Foreign
Affairs, Head of Delegation ;
Ms Concepción Escobar Hernández, Legal Adviser,
Head of the International Law Department, Ministry of Foreign Affairs and Co-operation, Head of
Delegation and Advocate ;
Mr. Harold Hongju Koh, Legal Adviser, Department
of State, Head of Delegation and Advocate ;
H.E. Mr. Kirill Gevorgian, Ambassador, Head of the
Legal Department, Ministry of Foreign Affairs,
Head of Delegation ;
Ms Päivi Kaukoranta, Director General, Legal Service, Ministry of Foreign Affairs,

Mr. Zlatko Dimitroff, S.J.D., Director of the International Law Department, Ministry of Foreign Affairs,
Head of Delegation ;
Mr. Thomas Barankitse, Legal Attaché, Counsel,
Mr. Jean d’Aspremont, Associate Professor, University of Amsterdam, Chargé de cours invité, Catholic
University of Louvain, Counsel ;
H.E. Madam Xue Hanqin, Ambassador to the Association of Southeast Asian Nations (ASEAN), Legal
Counsel of the Ministry of Foreign Affairs, Member
of the International Law Commission, Member of
the Institut de droit international, Head of Delegation ;
H.E. Mr. James Droushiotis, Ambassador of the
Republic of Cyprus to the Kingdom of the Netherlands,
Mr. Vaughan Lowe Q.C., Member of the English Bar,
Chichele Professor of International Law, University
of Oxford, Counsel and Advocate,
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for the Republic
of Bulgaria :
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Mr. Bogdan Aurescu, Secretary of State, Ministry of
Foreign Affairs,
Mr. Cosmin Dinescu, Director-General for Legal
Affairs, Ministry of Foreign Affairs ;
Mr. Daniel Bethlehem Q.C., Legal Adviser to the Foreign and Commonwealth Ofﬁce, Representative of
the United Kingdom of Great Britain and Northern Ireland, Counsel and Advocate,
Mr. James Crawford, S.C., Whewell Professor of International Law, University of Cambridge, Member of
the Institut de droit international, Counsel and
Advocate ;
Mr. Alejandro Fleming, Deputy Minister for Europe
of the Ministry of the People’s Power for Foreign
Affairs ;
H.E. Madam Nguyen Thi Hoang Anh, Doctor of Law,
Director-General, Department of International
Law and Treaties, Ministry of Foreign Affairs.
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18. The Court will thus ﬁrst address the question whether it possesses

A. Jurisdiction

17. When seised of a request for an advisory opinion, the Court must
ﬁrst consider whether it has jurisdiction to give the opinion requested and
whether, should the answer be in the afﬁrmative, there is any reason why
the Court, in its discretion, should decline to exercise any such jurisdiction in the case before it (Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996 (I), p. 232, para. 10 ; Legal
Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, I.C.J. Reports 2004 (I), p. 144, para. 13).

I. JURISDICTION

* * *

15. Questions were put by Members of the Court to participants in the oral
proceedings ; several of them replied in writing, as requested, within the prescribed time-limit.
16. Judge Shi took part in the oral proceedings ; he subsequently resigned
from the Court with effect from 28 May 2010.

for the Bolivarian
Republic of
Venezuela :
for the Socialist
Republic of
Viet Nam :

for the United
Kingdom of Great
Britain and Northern Ireland :

for the Kingdom
of the Netherlands :
for Romania :

Mr. Rolf Einar Fife, Director General, Legal Affairs
Department, Ministry of Foreign Affairs, Head of
Delegation ;
Ms Liesbeth Lijnzaad, Legal Adviser, Ministry of Foreign Affairs ;
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“The General Assembly may discuss any questions or any matters
within the scope of the present Charter or relating to the powers and

21. While paragraph 1 of Article 96 confers on the General Assembly
the competence to request an advisory opinion on “any legal question”,
the Court has sometimes in the past given certain indications as to the
relationship between the question which is the subject of a request for an
advisory opinion and the activities of the General Assembly (Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First Phase,
Advisory Opinion, I.C.J. Reports 1950, p. 70 ; Legality of the Threat or
Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996 (I),
pp. 232-233, paras. 11-12 ; Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory, Advisory Opinion, I.C.J.
Reports 2004 (I), p. 145, paras. 16-17).
22. The Court observes that Article 10 of the Charter provides that :

“1. The General Assembly or the Security Council may request
the International Court of Justice to give an advisory opinion on any
legal question.
2. Other organs of the United Nations and specialized agencies,
which may at any time be so authorized by the General Assembly,
may also request advisory opinions of the Court on legal questions
arising within the scope of their activities.”

20. It is for the Court to satisfy itself that the request for an advisory
opinion comes from an organ of the United Nations or a specialized
agency having competence to make it. The General Assembly is authorized to request an advisory opinion by Article 96 of the Charter, which
provides that :

“It is . . . a precondition of the Court’s competence that the advisory opinion be requested by an organ duly authorized to seek it
under the Charter, that it be requested on a legal question, and that,
except in the case of the General Assembly or the Security Council,
that question should be one arising within the scope of the activities
of the requesting organ.” (Application for Review of Judgement
No. 273 of the United Nations Administrative Tribunal, Advisory
Opinion, I.C.J. Reports 1982, pp. 333-334, para. 21.)

19. In its application of this provision, the Court has indicated that :

“The Court may give an advisory opinion on any legal question at
the request of whatever body may be authorized by or in accordance
with the Charter of the United Nations to make such a request.”

jurisdiction to give the advisory opinion requested by the General Assembly on 8 October 2008. The power of the Court to give an advisory
opinion is based upon Article 65, paragraph 1, of its Statute, which provides that :
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24. In the present proceedings, it was suggested that, since the Security
Council was seised of the situation in Kosovo, the effect of Article 12,
paragraph 1, was that the General Assembly’s request for an advisory
opinion was outside its powers under the Charter and thus did not fall
within the authorization conferred by Article 96, paragraph 1. As the
Court has stated on an earlier occasion, however, “[a] request for an
advisory opinion is not in itself a ‘recommendation’ by the General
Assembly ‘with regard to [a] dispute or situation’” (Legal Consequences
of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004 (I), p. 148, para. 25). Accordingly,
while Article 12 may limit the scope of the action which the General
Assembly may take subsequent to its receipt of the Court’s opinion (a
matter on which it is unnecessary for the Court to decide in the present
context), it does not in itself limit the authorization to request an advisory opinion which is conferred upon the General Assembly by Article 96, paragraph 1. Whether the delimitation of the respective powers of
the Security Council and the General Assembly — of which Article 12 is
one aspect — should lead the Court, in the circumstances of the present
case, to decline to exercise its jurisdiction to render an advisory opinion is
another matter (which the Court will consider in paragraphs 29 to 48
below).
25. It is also for the Court to satisfy itself that the question on which
it is requested to give its opinion is a “legal question” within the meaning
of Article 96 of the Charter and Article 65 of the Statute. In the present
case, the question put to the Court by the General Assembly asks
whether the declaration of independence to which it refers is “in accordance with international law”. A question which expressly asks the Court
whether or not a particular action is compatible with international law

“While the Security Council is exercising in respect of any dispute
or situation the functions assigned to it in the present Charter, the
General Assembly shall not make any recommendation with regard
to that dispute or situation unless the Security Council so requests.”
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“The Court has recalled many times in the past that Article 65,
paragraph 1, of its Statute, which provides that ‘The Court may give
an advisory opinion . . .’ (emphasis added), should be interpreted to

29. The fact that the Court has jurisdiction does not mean, however,
that it is obliged to exercise it :

B. Discretion

certainly appears to be a legal question ; as the Court has remarked on a
previous occasion, questions “framed in terms of law and rais[ing] problems of international law . . . are by their very nature susceptible of a
reply based on law” (Western Sahara, Advisory Opinion, I.C.J. Reports
1975, p. 18, para. 15) and therefore appear to be questions of a legal
character for the purposes of Article 96 of the Charter and Article 65 of
the Statute.
26. Nevertheless, some of the participants in the present proceedings
have suggested that the question posed by the General Assembly is not,
in reality, a legal question. According to this submission, international
law does not regulate the act of making a declaration of independence,
which should be regarded as a political act ; only domestic constitutional
law governs the act of making such a declaration, while the Court’s jurisdiction to give an advisory opinion is conﬁned to questions of international law. In the present case, however, the Court has not been asked to
give an opinion on whether the declaration of independence is in accordance with any rule of domestic law but only whether it is in accordance
with international law. The Court can respond to that question by reference to international law without the need to enquire into any system of
domestic law.
27. Moreover, the Court has repeatedly stated that the fact that a
question has political aspects does not sufﬁce to deprive it of its character
as a legal question (Application for Review of Judgement No. 158 of the
United Nations Administrative Tribunal, Advisory Opinion, I.C.J. Reports
1973, p. 172, para. 14). Whatever its political aspects, the Court cannot
refuse to respond to the legal elements of a question which invites it to
discharge an essentially judicial task, namely, in the present case, an
assessment of an act by reference to international law. The Court has also
made clear that, in determining the jurisdictional issue of whether it is
confronted with a legal question, it is not concerned with the political
nature of the motives which may have inspired the request or the political
implications which its opinion might have (Conditions of Admission of a
State to Membership in the United Nations (Article 4 of the Charter),
Advisory Opinion, 1948, I.C.J. Reports 1947-1948, p. 61, and Legality of
the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports
1996 (I), p. 234, para. 13).
28. The Court therefore considers that it has jurisdiction to give an
advisory opinion in response to the request made by the General Assembly.

functions of any organs provided for in the present Charter, and,
except as provided in Article 12, may make recommendations to the
Members of the United Nations or to the Security Council or to
both on any such questions or matters.”
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Moreover, Article 11, paragraph 2, of the Charter has speciﬁcally provided the General Assembly with competence to discuss “any questions
relating to the maintenance of international peace and security brought
before it by any Member of the United Nations” and, subject again to
the limitation in Article 12, to make recommendations with respect
thereto.
23. Article 12, paragraph 1, of the Charter provides that :
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mean that the Court has a discretionary power to decline to give an
advisory opinion even if the conditions of jurisdiction are met.”
(Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004 (I),
p. 156, para. 44.)
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“the Court’s advisory opinion would provide politically neutral, yet
judicially authoritative, guidance to many countries still deliberating
how to approach unilateral declarations of independence in line with
international law.

The discretion whether or not to respond to a request for an advisory
opinion exists so as to protect the integrity of the Court’s judicial function and its nature as the principal judicial organ of the United Nations
(Status of Eastern Carelia, Advisory Opinion, 1923, P.C.I.J., Series B,
No. 5, p. 29 ; Application for Review of Judgement No. 158 of the United
Nations Administrative Tribunal, Advisory Opinion, I.C.J. Reports 1973,
p. 175, para. 24 ; Application for Review of Judgement No. 273 of the
United Nations Administrative Tribunal, Advisory Opinion, I.C.J. Reports
1982, p. 334, para. 22 ; and Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory, Advisory Opinion, I.C.J.
Reports 2004 (I), pp. 156-157, paras. 44-45).
30. The Court is, nevertheless, mindful of the fact that its answer to
a request for an advisory opinion “represents its participation in the
activities of the Organization, and, in principle, should not be refused”
(Interpretation of Peace Treaties with Bulgaria, Hungary and Romania,
First Phase, Advisory Opinion, I.C.J. Reports 1950, p. 71 ; Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on Human Rights, Advisory Opinion, I.C.J. Reports 1999 (I),
pp. 78-79, para. 29 ; Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory, Advisory Opinion, I.C.J. Reports
2004 (I), p. 156, para. 44). Accordingly, the consistent jurisprudence
of the Court has determined that only “compelling reasons” should lead
the Court to refuse its opinion in response to a request falling within its
jurisdiction (Judgments of the Administrative Tribunal of the ILO upon
Complaints Made against Unesco, I.C.J. Reports 1956, p. 86 ; Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, I.C.J. Reports 2004 (I), p. 156, para. 44).
31. The Court must satisfy itself as to the propriety of the exercise of
its judicial function in the present case. It has therefore given careful consideration as to whether, in the light of its previous jurisprudence, there
are compelling reasons for it to refuse to respond to the request from the
General Assembly.
32. One argument, advanced by a number of participants in the present
proceedings, concerns the motives behind the request. Those participants
drew attention to a statement made by the sole sponsor of the resolution
by which the General Assembly requested the Court’s opinion to the
effect that
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. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Supporting this draft resolution would also serve to reafﬁrm a
fundamental principle : the right of any Member State of the United
Nations to pose a simple, basic question on a matter it considers
vitally important to the Court. To vote against it would be in effect
a vote to deny the right of any country to seek — now or in the
future — judicial recourse through the United Nations system.”
(A/63/PV.22, p. 1.)
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34. It was also suggested by some of those participating in the proceedings that resolution 63/3 gave no indication of the purpose for which
the General Assembly needed the Court’s opinion and that there was
nothing to indicate that the opinion would have any useful legal effect.
This argument cannot be accepted. The Court has consistently made
clear that it is for the organ which requests the opinion, and not for the
Court, to determine whether it needs the opinion for the proper performance of its functions. In its Advisory Opinion on Legality of the Threat
or Use of Nuclear Weapons, the Court rejected an argument that it

“once the Assembly has asked, by adopting a resolution, for an advisory opinion on a legal question, the Court, in determining whether
there are any compelling reasons for it to refuse to give such an
opinion, will not have regard to the origins or to the political history
of the request, or to the distribution of votes in respect of the
adopted resolution” (I.C.J. Reports 1996 (I), p. 237, para. 16).

According to those participants, this statement demonstrated that the
opinion of the Court was being sought not in order to assist the General
Assembly but rather to serve the interests of one State and that the Court
should, therefore, decline to respond.
33. The advisory jurisdiction is not a form of judicial recourse for
States but the means by which the General Assembly and the Security
Council, as well as other organs of the United Nations and bodies speciﬁcally empowered to do so by the General Assembly in accordance with
Article 96, paragraph 2, of the Charter, may obtain the Court’s opinion
in order to assist them in their activities. The Court’s opinion is given not
to States but to the organ which has requested it (Interpretation of Peace
Treaties with Bulgaria, Hungary and Romania, First Phase, Advisory
Opinion, I.C.J. Reports 1950, p. 71). Nevertheless, precisely for that reason, the motives of individual States which sponsor, or vote in favour of,
a resolution requesting an advisory opinion are not relevant to the
Court’s exercise of its discretion whether or not to respond. As the Court
put it in its Advisory Opinion on Legality of the Threat or Use of
Nuclear Weapons,
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36. An important issue which the Court must consider is whether, in
view of the respective roles of the Security Council and the General
Assembly in relation to the situation in Kosovo, the Court, as the
principal judicial organ of the United Nations, should decline to answer
the question which has been put to it on the ground that the request for
the Court’s opinion has been made by the General Assembly rather than the
Security Council.
37. The situation in Kosovo had been the subject of action by the
Security Council, in the exercise of its responsibility for the maintenance
of international peace and security, for more than ten years prior to the
present request for an advisory opinion. The Council ﬁrst took action
speciﬁcally relating to the situation in Kosovo on 31 March 1998, when it

19

adopted resolution 1160 (1998). That was followed by resolutions
1199 (1998), 1203 (1998) and 1239 (1999). On 10 June 1999, the Council
adopted resolution 1244 (1999), which authorized the creation of an
international military presence (subsequently known as “KFOR”) and an
international civil presence (the United Nations Interim Administration
Mission in Kosovo, “UNMIK”) and laid down a framework for the
administration of Kosovo. By resolution 1367 (2001), the Security Council
decided to terminate the prohibitions on the sale or supply of arms established by paragraph 8 of resolution 1160 (1998). The Security Council
has received periodic reports from the Secretary-General on the activities
of UNMIK. The dossier submitted to the Court by the SecretaryGeneral records that the Security Council met to consider the situation in
Kosovo on 29 occasions between 2000 and the end of 2008. Although the
declaration of independence which is the subject of the present request
was discussed by the Security Council, the Council took no action in
respect of it (Security Council, provisional verbatim record, 18 February 2008, 3 p.m. (S/PV.5839) ; Security Council, provisional verbatim
record, 11 March 2008, 3 p.m. (S/PV.5850)).
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38. The General Assembly has also adopted resolutions relating to the
situation in Kosovo. Prior to the adoption by the Security Council of
resolution 1244 (1999), the General Assembly adopted ﬁve resolutions on
the situation of human rights in Kosovo (resolutions 49/204, 50/190,
51/111, 52/139 and 53/164). Following resolution 1244 (1999), the General Assembly adopted one further resolution on the situation of human
rights in Kosovo (resolution 54/183 of 17 December 1999) and 15 resolutions concerning the ﬁnancing of UNMIK (resolutions 53/241, 54/245A,
54/245B, 55/227A, 55/227B, 55/295, 57/326, 58/305, 59/286A, 59/286B,
60/275, 61/285, 62/262, 63/295 and 64/279). However, the broader situation in Kosovo was not part of the agenda of the General Assembly at
the time of the declaration of independence and it was therefore necessary in September 2008 to create a new agenda item for the consideration
of the proposal to request an opinion from the Court.
39. Against this background, it has been suggested that, given the
respective powers of the Security Council and the General Assembly, if
the Court’s opinion were to be sought regarding whether the declaration
of independence was in accordance with international law, the request
should rather have been made by the Security Council and that this fact
constitutes a compelling reason for the Court not to respond to the
request from the General Assembly. That conclusion is said to follow
both from the nature of the Security Council’s involvement and the fact
that, in order to answer the question posed, the Court will necessarily
have to interpret and apply Security Council resolution 1244 (1999) in
order to determine whether or not the declaration of independence is in
accordance with international law.
40. While the request put to the Court concerns one aspect of a situation which the Security Council has characterized as a threat to interna-

Similarly, in the Advisory Opinion on Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, the Court
commented that “[t]he Court cannot substitute its assessment of the
usefulness of the opinion requested for that of the organ that seeks
such opinion, namely the General Assembly” (I.C.J. Reports 2004 (I),
p. 163, para. 62).
35. Nor does the Court consider that it should refuse to respond to the
General Assembly’s request on the basis of suggestions, advanced by
some of those participating in the proceedings, that its opinion might
lead to adverse political consequences. Just as the Court cannot substitute its own assessment for that of the requesting organ in respect of
whether its opinion will be useful to that organ, it cannot — in particular
where there is no basis on which to make such an assessment — substitute its own view as to whether an opinion would be likely to have an
adverse effect. As the Court stated in its Advisory Opinion on Legality of
the Threat or Use of Nuclear Weapons, in response to a submission that
a reply from the Court might adversely affect disarmament negotiations,
faced with contrary positions on this issue “there are no evident criteria
by which it can prefer one assessment to another” (Legality of the Threat
or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996 (I),
p. 237, para. 17 ; see also Western Sahara, Advisory Opinion, I.C.J. Reports 1975, p. 37, para. 73 ; and Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion,
I.C.J. Reports 2004 (I), pp. 159-160, paras. 51-54).

“it is not for the Court itself to purport to decide whether or not an
advisory opinion is needed by the Assembly for the performance of
its functions. The General Assembly has the right to decide for itself
on the usefulness of an opinion in the light of its own needs.” (I.C.J.
Reports 1996 (I), p. 237, para. 16.)

should refuse to respond to the General Assembly’s request on the
ground that the General Assembly had not explained to the Court the
purposes for which it sought an opinion, stating that
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discussing that situation or, within the limits set by Article 12, making
recommendations with regard thereto. In addition, as the Court pointed
out in its 2004 Advisory Opinion, General Assembly resolution 377A (V)
(“Uniting for Peace”) provides for the General Assembly to make recommendations for collective measures to restore international peace and
security in any case where there appears to be a threat to the peace,
breach of the peace or act of aggression and the Security Council is
unable to act because of lack of unanimity of the permanent members
(Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004 (I), p. 150,
para. 30). These considerations are of relevance to the question whether
the delimitation of powers between the Security Council and the General
Assembly constitutes a compelling reason for the Court to decline to
respond to the General Assembly’s request for an opinion in the present
case.
43. It is true, of course, that the facts of the present case are quite
different from those of the Advisory Opinion on Legal Consequences of
the Construction of a Wall in the Occupied Palestinian Territory. The
situation in the occupied Palestinian territory had been under active consideration by the General Assembly for several decades prior to its decision to request an opinion from the Court and the General Assembly had
discussed the precise subject on which the Court’s opinion was sought. In
the present case, with regard to the situation in Kosovo, it was the Security Council which had been actively seised of the matter. In that context,
it discussed the future status of Kosovo and the declaration of independence (see paragraph 37 above).
44. However, the purpose of the advisory jurisdiction is to enable
organs of the United Nations and other authorized bodies to obtain
opinions from the Court which will assist them in the future exercise of
their functions. The Court cannot determine what steps the General
Assembly may wish to take after receiving the Court’s opinion or what
effect that opinion may have in relation to those steps. As the preceding
paragraphs demonstrate, the General Assembly is entitled to discuss the
declaration of independence and, within the limits considered in paragraph 42, above, to make recommendations in respect of that or other
aspects of the situation in Kosovo without trespassing on the powers of
the Security Council. That being the case, the fact that, hitherto, the declaration of independence has been discussed only in the Security Council
and that the Council has been the organ which has taken action with
regard to the situation in Kosovo does not constitute a compelling reason
for the Court to refuse to respond to the request from the General
Assembly.
45. Moreover, while it is the scope for future discussion and action
which is the determining factor in answering this objection to the Court
rendering an opinion, the Court also notes that the General Assembly
has taken action with regard to the situation in Kosovo in the past. As
stated in paragraph 38 above, between 1995 and 1999, the General
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tional peace and security and which continues to feature on the agenda of
the Council in that capacity, that does not mean that the General Assembly has no legitimate interest in the question. Articles 10 and 11 of the
Charter, to which the Court has already referred, confer upon the
General Assembly a very broad power to discuss matters within the scope
of the activities of the United Nations, including questions relating to
international peace and security. That power is not limited by the responsibility for the maintenance of international peace and security which
is conferred upon the Security Council by Article 24, paragraph 1. As the
Court has made clear in its Advisory Opinion on Legal Consequences of
the Construction of a Wall in the Occupied Palestinian Territory, paragraph 26, “Article 24 refers to a primary, but not necessarily exclusive,
competence”. The fact that the situation in Kosovo is before the Security
Council and the Council has exercised its Chapter VII powers in respect
of that situation does not preclude the General Assembly from discussing
any aspect of that situation, including the declaration of independence.
The limit which the Charter places upon the General Assembly to protect
the role of the Security Council is contained in Article 12 and restricts the
power of the General Assembly to make recommendations following a
discussion, not its power to engage in such a discussion.
41. Moreover, Article 12 does not bar all action by the General
Assembly in respect of threats to international peace and security which
are before the Security Council. The Court considered this question in
some detail in paragraphs 26 to 27 of its Advisory Opinion on Legal
Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, in which the Court noted that there has been an increasing tendency over time for the General Assembly and the Security Council to
deal in parallel with the same matter concerning the maintenance of
international peace and security and observed that it is often the case
that, while the Security Council has tended to focus on the aspects of
such matters related to international peace and security, the General
Assembly has taken a broader view, considering also their humanitarian,
social and economic aspects.
42. The Court’s examination of this subject in its Advisory Opinion on
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory was made in connection with an argument relating to
whether or not the Court possessed the jurisdiction to give an advisory
opinion, rather than whether it should exercise its discretion not to give
an opinion. In the present case, the Court has already held that Article 12
of the Charter does not deprive it of the jurisdiction conferred by Article 96, paragraph 1 (paragraphs 23 to 24 above). It considers, however,
that the analysis contained in the 2004 Advisory Opinion is also pertinent
to the issue of discretion in the present case. That analysis demonstrates
that the fact that a matter falls within the primary responsibility of the
Security Council for situations which may affect the maintenance of
international peace and security and that the Council has been exercising
its powers in that respect does not preclude the General Assembly from
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OF THE

QUESTION

24

MEANING

23

AND

“Is the unilateral declaration of independence by the Provisional
Institutions of Self-Government of Kosovo in accordance with international law ?”

49. The Court will now turn to the scope and meaning of the question
on which the General Assembly has requested that it give its opinion.
The General Assembly has formulated that question in the following
terms :

II. SCOPE

50. The Court recalls that in some previous cases it has departed from
the language of the question put to it where the question was not
adequately formulated (see for example, in Interpretation of the GrecoTurkish Agreement of 1 December 1926 (Final Protocol, Article IV),
Advisory Opinion, 1928, P.C.I.J., Series B, No. 16) or where the Court
determined, on the basis of its examination of the background to the
request, that the request did not reﬂect the “legal questions really in
issue” (Interpretation of the Agreement of 25 March 1951 between the
WHO and Egypt, Advisory Opinion, I.C.J. Reports 1980, p. 89, para. 35).
Similarly, where the question asked was unclear or vague, the Court has
clariﬁed the question before giving its opinion (Application for Review of
Judgement No. 273 of the United Nations Administrative Tribunal, Advisory Opinion, I.C.J. Reports 1982, p. 348, para. 46).
51. In the present case, the question posed by the General Assembly is
clearly formulated. The question is narrow and speciﬁc ; it asks for the
Court’s opinion on whether or not the declaration of independence is in
accordance with international law. It does not ask about the legal consequences of that declaration. In particular, it does not ask whether or not
Kosovo has achieved statehood. Nor does it ask about the validity or
legal effects of the recognition of Kosovo by those States which have recognized it as an independent State. The Court notes that, in past requests

Conditions of Admission of a State to Membership in the United Nations
(Article 4 of the Charter) (I.C.J. Reports 1947-1948, pp. 61-62), it
responded to a request from the General Assembly even though that
request referred to statements made in a meeting of the Security Council
and it had been submitted that the Court should therefore exercise its discretion to decline to reply (I.C.J. Pleadings, Conditions of Admission of
a State to Membership in the United Nations (Article 4 of the Charter),
p. 90). Where, as here, the General Assembly has a legitimate interest in
the answer to a question, the fact that that answer may turn, in part, on
a decision of the Security Council is not sufﬁcient to justify the Court in
declining to give its opinion to the General Assembly.
48. Accordingly, the Court considers that there are no compelling reasons for it to decline to exercise its jurisdiction in respect of the present
request.
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46. Further, in the view of the Court, the fact that it will necessarily
have to interpret and apply the provisions of Security Council resolution 1244 (1999) in the course of answering the question put by the General Assembly does not constitute a compelling reason not to respond to
that question. While the interpretation and application of a decision of
one of the political organs of the United Nations is, in the ﬁrst place, the
responsibility of the organ which took that decision, the Court, as the
principal judicial organ of the United Nations, has also frequently been
required to consider the interpretation and legal effects of such decisions.
It has done so both in the exercise of its advisory jurisdiction (see for
example, Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory Opinion, I.C.J. Reports 1962, p. 175 ;
and Legal Consequences for States of the Continued Presence of South
Africa in Namibia (South West Africa) notwithstanding Security Council
Resolution 276 (1970), Advisory Opinion, I.C.J. Reports 1971, pp. 51-54,
paras. 107-116), and in the exercise of its contentious jurisdiction (see for
example, Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan
Arab Jamahiriya v. United Kingdom), Provisional Measures, Order of
14 April 1992, I.C.J. Reports 1992, p. 15, paras. 39-41 ; Questions of
Interpretation and Application of the 1971 Montreal Convention arising
from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United
States of America), Provisional Measures, Order of 14 April 1992, I.C.J.
Reports 1992, pp. 126-127, paras. 42-44).
47. There is, therefore, nothing incompatible with the integrity of the
judicial function in the Court undertaking such a task. The question is,
rather, whether it should decline to undertake that task unless it is the
organ which has taken the decision that asks the Court to do so. In its
Advisory Opinion on Certain Expenses of the United Nations, however,
the Court responded to the question posed by the General Assembly,
even though this necessarily required it to interpret a number of Security
Council resolutions (namely, resolutions 143, 145 and 146 of 1960 and
161 and 169 of 1961) (Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory Opinion, I.C.J. Reports
1962, pp. 175-177). The Court also notes that, in its Advisory Opinion on

Assembly adopted six resolutions addressing the human rights situation
in Kosovo. The last of these, resolution 54/183, was adopted on 17 December 1999, some six months after the Security Council had adopted resolution 1244 (1999). While the focus of this resolution was on human rights
and humanitarian issues, it also addressed (in para. 7) the General
Assembly’s concern about a possible “cantonization” of Kosovo. In
addition, since 1999 the General Assembly has each year approved, in
accordance with Article 17, paragraph 1, of the Charter, the budget of
UNMIK (see paragraph 38 above). The Court observes therefore that
the General Assembly has exercised functions of its own in the situation
in Kosovo.
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56. The question put to the Supreme Court of Canada inquired whether
there was a right to “effect secession”, and whether there was a rule of
international law which conferred a positive entitlement on any of the
organs named. By contrast, the General Assembly has asked whether the
declaration of independence was “in accordance with” international law.
The answer to that question turns on whether or not the applicable international law prohibited the declaration of independence. If the Court
concludes that it did, then it must answer the question put by saying that
the declaration of independence was not in accordance with international
law. It follows that the task which the Court is called upon to perform is
26

25

“Does international law give the National Assembly, legislature or
government of Quebec the right to effect the secession of Quebec
from Canada unilaterally? In this regard, is there a right to selfdetermination under international law that would give the National
Assembly, legislature or government of Quebec the right to effect the
secession of Quebec from Canada unilaterally ?”

This consideration is applicable in the present case. In assessing whether
or not the declaration of independence is in accordance with international law, the Court must be free to examine the entire record and decide
for itself whether that declaration was promulgated by the Provisional
Institutions of Self-Government or some other entity.
55. While many of those participating in the present proceedings made
reference to the opinion of the Supreme Court of Canada in Reference by
the Governor in Council concerning Certain Questions relating to the
Secession of Quebec from Canada ([1998] 2 Supreme Court Reporter
(SCR) 217 ; 161 Dominion Law Reports (DLR) (4th) 385 ; 115 International Law Reports (ILR) 536), the Court observes that the question in
the present case is markedly different from that posed to the Supreme
Court of Canada.
The relevant question in that case was :

“It is not to be assumed that the General Assembly would . . . seek
to fetter or hamper the Court in the discharge of its judicial functions ; the Court must have full liberty to consider all relevant data
available to it in forming an opinion on a question posed to it for an
advisory opinion.” (Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory Opinion, I.C.J. Reports 1962, p. 157.)

title of the resolution itself is whether the declaration of independence is
in accordance with international law. Moreover, there was no discussion
of the identity of the authors of the declaration, or of the difference in
wording between the title of the resolution and the question which it
posed to the Court during the debate on the draft resolution (A/63/
PV.22).
54. As the Court has stated in a different context :
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53. Nor does the Court consider that the General Assembly intended
to restrict the Court’s freedom to determine this issue for itself. The
Court notes that the agenda item under which what became resolution 63/3 was discussed did not refer to the identity of the authors of the
declaration and was entitled simply “Request for an advisory opinion of
the International Court of Justice on whether the declaration of independence of Kosovo is in accordance with international law” (General
Assembly resolution 63/3 of 8 October 2008 ; emphasis added). The wording of this agenda item had been proposed by the Republic of Serbia, the
sole sponsor of resolution 63/3, when it requested the inclusion of a supplementary item on the agenda of the 63rd session of the General Assembly (Letter of the Permanent Representative of Serbia to the United
Nations addressed to the Secretary-General, 22 August 2008, A/63/195).
That agenda item then became the title of the draft resolution and, in
turn, of resolution 63/3. The common element in the agenda item and the

for advisory opinions, the General Assembly and the Security Council,
when they have wanted the Court’s opinion on the legal consequences of
an action, have framed the question in such a way that this aspect is
expressly stated (see, for example, Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970), Advisory
Opinion, I.C.J. Reports 1971, p. 16 and Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, I.C.J. Reports 2004 (I), p. 136). Accordingly, the Court does
not consider that it is necessary to address such issues as whether or not
the declaration has led to the creation of a State or the status of the
acts of recognition in order to answer the question put by the General Assembly. The Court accordingly sees no reason to reformulate the scope of the
question.
52. There are, however, two aspects of the question which require
comment. First, the question refers to “the unilateral declaration of independence by the Provisional Institutions of Self-Government of Kosovo”
(General Assembly resolution 63/3 of 8 October 2008, single operative
paragraph ; emphasis added). In addition, the third preambular paragraph of the General Assembly resolution “[r]ecall[s] that on
17 February 2008 the Provisional Institutions of Self-Government of
Kosovo declared independence from Serbia”. Whether it was indeed the
Provisional Institutions of Self-Government of Kosovo which promulgated
the declaration of independence was contested by a number of those
participating in the present proceedings. The identity of the authors of
the declaration of independence, as is demonstrated below (paragraphs 102
to 109), is a matter which is capable of affecting the answer to the question
whether that declaration was in accordance with international law. It
would be incompatible with the proper exercise of the judicial function
for the Court to treat that matter as having been determined by the General Assembly.
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Pursuant to paragraph 5 of the resolution, the Security Council decided

“in particular that the Federal Republic of Yugoslavia put an immediate and veriﬁable end to violence and repression in Kosovo, and
begin and complete veriﬁable phased withdrawal from Kosovo of all
military, police and paramilitary forces according to a rapid timetable”.

58. Resolution 1244 (1999) was adopted by the Security Council,
acting under Chapter VII of the United Nations Charter, on 10 June
1999. In this resolution, the Security Council, “determined to resolve the
grave humanitarian situation” which it had identiﬁed (see the fourth preambular paragraph) and to put an end to the armed conﬂict in
Kosovo, authorized the United Nations Secretary-General to establish an
international civil presence in Kosovo in order to provide “an interim
administration for Kosovo . . . which will provide transitional administration while establishing and overseeing the development of provisional
democratic self-governing institutions” (para. 10).
Paragraph 3 demanded

A. Security Council Resolution 1244 (1999) and the Relevant
UNMIK Regulations

57. The declaration of independence of 17 February 2008 must be considered within the factual context which led to its adoption. The Court
therefore will brieﬂy describe the relevant characteristics of the framework put in place by the Security Council to ensure the interim administration of Kosovo, namely, Security Council resolution 1244 (1999) and
the regulations promulgated thereunder by the United Nations Mission
in Kosovo. The Court will then proceed with a brief description of the
developments relating to the so-called “ﬁnal status process” in the years
preceding the adoption of the declaration of independence, before turning to the events of 17 February 2008.

III. FACTUAL BACKGROUND

to determine whether or not the declaration of independence was adopted
in violation of international law. The Court is not required by the question it has been asked to take a position on whether international law
conferred a positive entitlement on Kosovo unilaterally to declare its
independence or, a fortiori, on whether international law generally confers an entitlement on entities situated within a State unilaterally to break
away from it. Indeed, it is entirely possible for a particular act — such as
a unilateral declaration of independence — not to be in violation of international law without necessarily constituting the exercise of a right conferred by it. The Court has been asked for an opinion on the ﬁrst point,
not the second.
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(e) Facilitating a political process designed to determine Kosovo’s
future status, taking into account the Rambouillet accords
(S/1999/648) ;

“(a) Promoting the establishment, pending a ﬁnal settlement, of
substantial autonomy and self-government in Kosovo, taking
full account of annex 2 and of the Rambouillet accords (S/1999/
648) ;
(b) Performing basic civilian administrative functions where and
as long as required ;
(c) Organizing and overseeing the development of provisional
institutions for democratic and autonomous self-government
pending a political settlement, including the holding of elections ;
(d) Transferring, as these institutions are established, its administrative responsibilities while overseeing and supporting the
consolidation of Kosovo’s local provisional institutions and
other peace-building activities ;

The Military Technical Agreement also provided for the withdrawal of
FRY ground and air forces, save for “an agreed number of Yugoslav and
Serb military and police personnel” as foreseen in paragraph 4 of resolution 1244 (1999).
59. Paragraph 11 of the resolution described the principal responsibilities of the international civil presence in Kosovo as follows :

“operate without hindrance within Kosovo and with the authority to
take all necessary action to establish and maintain a secure environment for all citizens of Kosovo and otherwise carry out its mission”.

on the deployment in Kosovo, under the auspices of the United Nations,
of international civil and security presences and welcomed the agreement
of the Federal Republic of Yugoslavia to such presences. The powers and
responsibilities of the security presence were further clariﬁed in paragraphs 7 and 9. Paragraph 15 of resolution 1244 (1999) demanded that
the Kosovo Liberation Army (KLA) and other armed Kosovo Albanian
groups end immediately all offensive actions and comply with the requirements for demilitarization. Immediately preceding the adoption of Security Council resolution 1244 (1999), various implementing steps had
already been taken through a series of measures, including, inter alia,
those stipulated in the Military Technical Agreement of 9 June 1999,
whose Article I.2 provided for the deployment of KFOR, permitting
these to
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(f) In a ﬁnal stage, overseeing the transfer of authority from Kosovo’s provisional institutions to institutions established under
a political settlement . . . ” .
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“broad authority for my Special Representative to intervene and
correct any actions of the provisional institutions of self-government
that are inconsistent with Security Council resolution 1244 (1999),
including the power to veto Assembly legislation, where necessary”
(Report of the Secretary-General on the United Nations Interim

“All legal acts, including judicial decisions, and the legal effects of
events which occurred, during the period from 10 June 1999 up to
the date of the present regulation, pursuant to the laws in force during that period under section 3 of UNMIK Regulation No. 1999/1
of 25 July 1999, shall remain valid, insofar as they do not conﬂict
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In his periodical report to the Security Council of 7 June 2001, the
Secretary-General stated that the Constitutional Framework contained

“the exercise of the responsibilities of the Provisional Institutions of
Self-Government in Kosovo shall not in any way affect or diminish
the ultimate authority of the SRSG for the implementation of
UNSCR 1244 (1999)”.

Moreover, pursuant to Chapter 2 (a), “[t]he Provisional Institutions of
Self-Government and their ofﬁcials shall . . . [e]xercise their authorities
consistent with the provisions of UNSCR 1244 (1999) and the terms set
forth in this Constitutional Framework”. Similarly, according to the
ninth preambular paragraph of the Constitutional Framework,

“[t]he exercise of the responsibilities of the Provisional Institutions
of Self-Government under this Constitutional Framework shall not
affect or diminish the authority of the SRSG to ensure full implementation of UNSCR 1244 (1999), including overseeing the Provisional Institutions of Self-Government, its ofﬁcials and its agencies,
and taking appropriate measures whenever their actions are inconsistent with UNSCR 1244 (1999) or this Constitutional Framework”.

62. The powers and responsibilities thus laid out in Security Council
resolution 1244 (1999) were set out in more detail in UNMIK regulation
2001/9 of 15 May 2001 on a Constitutional Framework for Provisional
Self-Government (hereinafter “Constitutional Framework”), which
deﬁned the responsibilities relating to the administration of Kosovo
between the Special Representative of the Secretary-General and the Provisional Institutions of Self-Government of Kosovo. With regard to the
role entrusted to the Special Representative of the Secretary-General
under Chapter 12 of the Constitutional Framework,
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61. On 25 July 1999, the ﬁrst Special Representative of the SecretaryGeneral promulgated UNMIK regulation 1999/1, which provided in its
Section 1.1 that “[a]ll legislative and executive authority with respect to
Kosovo, including the administration of the judiciary, is vested in
UNMIK and is exercised by the Special Representative of the SecretaryGeneral”. Under Section 3 of UNMIK regulation 1999/1, the laws applicable in the territory of Kosovo prior to 24 March 1999 were to continue
to apply, but only to the extent that these did not conﬂict with internationally recognized human rights standards and non-discrimination or
the fulﬁlment of the mandate given to UNMIK under resolution 1244 (1999). Section 3 was repealed by UNMIK regulation 1999/25
promulgated by the Special Representative of the Secretary-General on
12 December 1999, with retroactive effect to 10 June 1999. Section 1.1 of
UNMIK regulation 1999/24 of 12 December 1999 provides that “[t]he
law applicable in Kosovo shall be : (a) the regulations promulgated by
the Special Representative of the Secretary-General and subsidiary instruments issued thereunder ; and (b) the law in force in Kosovo on 22 March
1989”. Section 4, entitled “Transitional Provision”, reads as follows :

60. On 12 June 1999, the Secretary-General presented to the Security
Council “a preliminary operational concept for the overall organization
of the civil presence, which will be known as the United Nations Interim
Administration Mission in Kosovo (UNMIK)”, pursuant to paragraph 10
of resolution 1244 (1999), according to which UNMIK would be headed
by a Special Representative of the Secretary-General, to be appointed by
the Secretary-General in consultation with the Security Council (Report
of the Secretary-General of 12 June 1999 (United Nations doc. S/1999/
672, 12 June 1999)). The Report of the Secretary-General provided that
there would be four Deputy Special Representatives working within
UNMIK, each responsible for one of four major components (the socalled “four pillars”) of the UNMIK régime (para. 5) : (a) interim civil
administration (with a lead role assigned to the United Nations) ;
(b) humanitarian affairs (with a lead role assigned to the Ofﬁce of the
United Nations High Commissioner for Refugees (UNHCR)) ; (c) institution building (with a lead role assigned to the Organization for Security
and Co-operation in Europe (OSCE)) ; and (d) reconstruction (with a
lead role assigned to the European Union).
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66. The Security Council did not comment on these Terms of Reference. Instead, the members of the Council attached to their approval of

65. In November 2005, the Secretary-General appointed Mr. Martti
Ahtisaari, former President of Finland, as his Special Envoy for the
future status process for Kosovo. This appointment was endorsed by the
Security Council (see Letter dated 10 November 2005 from the President
of the Security Council addressed to the Secretary-General, United
Nations doc. S/2005/709). Mr. Ahtisaari’s Letter of Appointment
included, as an annex to it, a document entitled “Terms of Reference”
which stated that the Special Envoy “is expected to revert to the Secretary-General at all stages of the process”. Furthermore, “[t]he pace and
duration of the future status process will be determined by the Special
Envoy on the basis of consultations with the Secretary-General, taking
into account the co-operation of the parties and the situation on the
ground” (Terms of Reference, dated 10 November 2005, as an appendix
to the Letter of the Secretary-General to Mr. Martti Ahtisaari of
14 November 2005, United Nations dossier No. 198).

“The Security Council agrees with Ambassador Eide’s overall
assessment that, notwithstanding the challenges still facing Kosovo
and the wider region, the time has come to move to the next phase of
the political process. The Council therefore supports the SecretaryGeneral’s intention to start a political process to determine Kosovo’s
Future Status, as foreseen in Security Council resolution 1244 (1999).” (Statement by the President of the Security Council of 24 October 2005, United Nations doc. S/PRST/2005/51.)

64. In June 2005, the Secretary-General appointed Kai Eide, Permanent Representative of Norway to the North Atlantic Treaty Organization, as his Special Envoy to carry out a comprehensive review of
Kosovo. In the wake of the Comprehensive Review report he submitted
to the Secretary-General (attached to United Nations doc. S/2005/635
(7 October 2005)), there was consensus within the Security Council that
the ﬁnal status process should be commenced :

B. The Relevant Events in the Final Status Process Prior to
17 February 2008
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68. On 2 February 2007, the Special Envoy of the Secretary-General
submitted a draft comprehensive proposal for the Kosovo status settlement to the parties and invited them to engage in a consultative process
(recalled in the Report of the Secretary-General on the United Nations
Interim Administration Mission in Kosovo, United Nations doc. S/2007/
134, 9 March 2007). On 10 March 2007, a ﬁnal round of negotiations was
held in Vienna to discuss the settlement proposal. As reported by the Secretary-General, “the parties were unable to make any additional progress”
at those negotiations (Report of the Secretary-General on the United

67. Between 20 February and 8 September 2006, several rounds of
negotiations were held, at which delegations of Serbia and Kosovo
addressed, in particular, the decentralization of Kosovo’s governmental
and administrative functions, cultural heritage and religious sites, economic issues, and community rights (Reports of the Secretary-General on
the United Nations Interim Administration Mission in Kosovo, United
Nations docs. S/2006/361, S/2006/707 and S/2006/906). According to the
Reports of the Secretary-General, “the parties remain[ed] far apart on
most issues” (Reports of the Secretary-General on the United Nations
Interim Administration Mission in Kosovo, S/2006/707 ; S/2006/906).

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
The Security Council will remain actively seized of the matter. The
ﬁnal decision on the status of Kosovo should be endorsed by the
Security Council.” (Guiding Principles of the Contact Group for a
Settlement of the Status of Kosovo, as Annexed to the Letter Dated
10 November 2005 from the President of the Security Council
addressed to the Secretary-General, United Nations doc. S/2005/
709.)

“[t]he Contact Group . . . welcomes the intention of the SecretaryGeneral to appoint a Special Envoy to lead this process . . .
A negotiated solution should be an international priority. Once
the process has started, it cannot be blocked and must be brought to
a conclusion. The Contact Group calls on the parties to engage in
good faith and constructively, to refrain from unilateral steps and to
reject any form of violence.

Mr. Ahtisaari’s appointment the Guiding Principles of the Contact Group
(an informal grouping of States formed in 1994 to address the situation
in the Balkans and composed of France, Germany, Italy, the Russian
Federation, the United Kingdom and the United States). Members of the
Security Council further indicated that the Guiding Principles were meant
for the Secretary-General’s (and therefore also for the Special Envoy’s)
“reference”. These Principles stated, inter alia, that

Administration Mission in Kosovo, United Nations doc. S/2001/
565, 7 June 2001).
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63. Having described the framework put in place by the Security
Council to ensure the interim administration of the territory of Kosovo,
the Court now turns to the relevant events in the ﬁnal status process
which preceded the declaration of independence of 17 February 2008.
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72. Between 9 August and 3 December 2007, further negotiations on
the future status of Kosovo were held under the auspices of a Troika
comprising representatives of the European Union, the Russian Federation and the United States. On 4 December 2007, the Troika submitted
its report to the Secretary-General, which came to the conclusion that,
despite intensive negotiations, “the parties were unable to reach an agreement on Kosovo’s status” and “[n]either side was willing to yield on the
basic question of sovereignty” (Report of the European Union/United
States/Russian Federation Troika on Kosovo, 4 December 2007, annexed
to S/2007/723).
73. On 17 November 2007, elections were held for the Assembly of
Kosovo, 30 municipal assemblies and their respective mayors (Report of

71. The Secretary-General “fully support[ed] both the recommendation made by [his] Special Envoy in his report on Kosovo’s future
status and the Comprehensive Proposal for the Kosovo Status Settlement”
(letter dated 26 March 2007 from the Secretary-General addressed to the
President of the Security Council, United Nations doc. S/2007/168). The
Security Council, for its part, decided to undertake a mission to Kosovo
(see Report of the Security Council mission on the Kosovo issue, United
Nations doc. S/2007/256, 4 May 2007), but was not able to reach a decision regarding the ﬁnal status of Kosovo. A draft resolution was circulated among the Council’s members (see draft resolution sponsored by
Belgium, France, Germany, Italy, the United Kingdom and the United
States, United Nations doc. S/2007/437 Prov., 17 July 2007) but was
withdrawn after some weeks when it had become clear that it would not
be adopted by the Security Council.

“[t]he mandate of the ICR shall be terminated when the International Steering Group [a body composed of France, Germany, Italy,
the Russian Federation, the United Kingdom, the United States, the
European Union, the European Commission and NATO] determine[d] that Kosovo ha[d] implemented the terms of [the] Settlement” (ibid., Art. 5.2).

of the Constitution (UN doc. S/2007/168/Add. 1, 26 March 2007,
Art. 11.1). The Court further notes that the Comprehensive Proposal for
the Kosovo Status Settlement provided for the appointment of an International Civilian Representative (ICR), who would have the ﬁnal authority in Kosovo regarding interpretation of the Settlement (ibid., Art. 12).
The Comprehensive Proposal also speciﬁed that the mandate of the ICR
would be reviewed “no later than two years after the entry into force of
[the] Settlement, with a view to gradually reducing the scope of the powers of the ICR and the frequency of intervention” (ibid., Ann. IX,
Art. 5.1) and that
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70. The Special Envoy’s conclusions were accompanied by his ﬁnalized Comprehensive Proposal for the Kosovo Status Settlement (United
Nations doc. S/2007/168/Add. 1, 26 March 2007), which, in his words, set
forth “international supervisory structures, [and] provide[d] the foundations for a future independent Kosovo” (United Nations doc. S/2007/168,
para. 5). The Comprehensive Proposal called for the immediate convening of a Constitutional Commission to draft a Constitution for Kosovo
(ibid., Add. 1, 26 March 2007, Art. 10.1), established guidelines concerning the membership of that Commission (ibid., Art. 10.2), set numerous
requirements concerning principles and provisions to be contained in that
Constitution (ibid., Art. 1.3 and Ann. I), and required that the Assembly
of Kosovo approve the Constitution by a two-thirds vote within 120 days
(ibid., Art. 10.4). Moreover, it called for the expiry of the UNMIK mandate after a 120-day transition period, after which “all legislative and
executive authority vested in UNMIK shall be transferred en bloc to the
governing authorities of Kosovo, unless otherwise provided for in this
Settlement” (ibid., Art. 15.1). It mandated the holding of general and
municipal elections no later than nine months from the entry into force

“It is my ﬁrm view that the negotiations’ potential to produce any
mutually agreeable outcome on Kosovo’s status is exhausted. No
amount of additional talks, whatever the format, will overcome this
impasse.
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
The time has come to resolve Kosovo’s status. Upon careful consideration of Kosovo’s recent history, the realities of Kosovo today
and taking into account the negotiations with the parties, I have
come to the conclusion that the only viable option for Kosovo is
independence, to be supervised for an initial period by the international community.” (Ibid., paras. 3 and 5.)

the Special Envoy concluded :

“mandate explicitly provides that [he] determine the pace and duration of the future status process on the basis of consultations with
the Secretary-General, taking into account the co-operation of the
parties and the situation on the ground” (ibid., para. 3),

Nations Interim Administration Mission in Kosovo, United Nations doc. S/
2007/395, 29 June 2007, p. 1).
69. On 26 March 2007, the Secretary-General submitted the report of
his Special Envoy to the Security Council. The Special Envoy stated that
“after more than one year of direct talks, bilateral negotiations and
expert consultations, it [had] become clear to [him] that the parties [were]
not able to reach an agreement on Kosovo’s future status” (Letter dated
26 March 2007 from the Secretary-General addressed to the President of
the Security Council attaching the Report of the Special Envoy of the
Secretary-General on Kosovo’s future status, United Nations doc. S/2007/
168, 26 March 2007). After emphasizing that his
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5. We welcome the international community’s continued support

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .

2. We declare Kosovo to be a democratic, secular and multiethnic republic, guided by the principles of non-discrimination
and equal protection under the law. We shall protect and promote
the rights of all communities in Kosovo and create the conditions
necessary for their effective participation in political and decisionmaking processes.

“1. We, the democratically-elected leaders of our people, hereby
declare Kosovo to be an independent and sovereign state. This declaration reﬂects the will of our people and it is in full accordance
with the recommendations of UN Special Envoy Martti Ahtisaari
and his Comprehensive Proposal for the Kosovo Status Settlement.

75. In its operative part, the declaration of independence of 17 February 2008 states :

74. It is against this background that the declaration of independence
was adopted on 17 February 2008. The Court observes that the original
language of the declaration is Albanian. For the purposes of the present
Opinion, when quoting from the text of the declaration, the Court has
used the translations into English and French included in the dossier submitted on behalf of the Secretary-General.
In its relevant passages, the declaration of independence states that its
authors were “[c]onvened in an extraordinary meeting on 17 February
2008, in Pristina, the capital of Kosovo” (ﬁrst preambular paragraph) ; it
“[r]ecall[ed] the years of internationally-sponsored negotiations between
Belgrade and Pristina over the question of [Kosovo’s] future political
status” and “[r]egrett[ed] that no mutually-acceptable status outcome
was possible” (tenth and eleventh preambular paragraphs). It further
declared that the authors were “[d]etermin[ed] to see [Kosovo’s] status
resolved in order to give [its] people clarity about their future, move
beyond the conﬂicts of the past and realise the full democratic potential
of [its] society” (thirteenth preambular paragraph).

C. The Events of 17 February 2008 and Thereafter

the Secretary-General on the United Nations Interim Administration
Mission in Kosovo, United Nations doc. S/2007/768). The Assembly of
Kosovo held its inaugural session on 4 and 9 January 2008 (Report of the
Secretary-General on the United Nations Interim Administration Mission in Kosovo, United Nations doc. S/2008/211).
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12. We hereby afﬁrm, clearly, speciﬁcally, and irrevocably, that
Kosovo shall be legally bound to comply with the provisions contained in this Declaration, including, especially, the obligations for it
under the Ahtisaari Plan . . . We declare publicly that all States are
entitled to rely upon this declaration . . .”

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .

9. We hereby undertake the international obligations of Kosovo,
including those concluded on our behalf by the United Nations
Interim Administration Mission in Kosovo (UNMIK) . . .

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .

of our democratic development through international presences
established in Kosovo on the basis of UN Security Council resolution 1244 (1999). We invite and welcome an international civilian
presence to supervise our implementation of the Ahtisaari Plan, and
a European Union-led rule of law mission.
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77. After the declaration of independence was issued, the Republic of
Serbia informed the Secretary-General that it had adopted a decision
stating that that declaration represented a forceful and unilateral secession of a part of the territory of Serbia, and did not produce legal effects
either in Serbia or in the international legal order (United Nations doc.
S/PV.5839 ; Report of the Secretary-General on the United Nations
Interim Administration Mission in Kosovo, United Nations doc. S/2008/
211). Further to a request from Serbia, an emergency public meeting of
the Security Council took place on 18 February 2008, in which Mr. Boris
Tadić, the President of the Republic of Serbia, participated and
denounced the declaration of independence as an unlawful act which had
been declared null and void by the National Assembly of Serbia (United
Nations doc. S/PV.5839).

76. The declaration of independence was adopted at a meeting held on
17 February 2008 by 109 out of the 120 members of the Assembly of
Kosovo, including the Prime Minister of Kosovo and by the President of
Kosovo (who was not a member of the Assembly). The ten members of
the Assembly representing the Kosovo Serb community and one member
representing the Kosovo Gorani community decided not to attend this
meeting. The declaration was written down on two sheets of papyrus and
read out, voted upon and then signed by all representatives present. It
was not transmitted to the Special Representative of the SecretaryGeneral and was not published in the Ofﬁcial Gazette of the Provisional Institutions of Self-Government of Kosovo.
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IV. THE QUESTION WHETHER THE DECLARATION OF INDEPENDENCE
IS IN ACCORDANCE WITH INTERNATIONAL LAW
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79. During the eighteenth, nineteenth and early twentieth centuries,
there were numerous instances of declarations of independence, often
strenuously opposed by the State from which independence was being
declared. Sometimes a declaration resulted in the creation of a new State,
at others it did not. In no case, however, does the practice of States as a
whole suggest that the act of promulgating the declaration was regarded
as contrary to international law. On the contrary, State practice during
this period points clearly to the conclusion that international law contained no prohibition of declarations of independence. During the second
half of the twentieth century, the international law of self-determination
developed in such a way as to create a right to independence for
the peoples of non-self-governing territories and peoples subject to alien
subjugation, domination and exploitation (cf. Legal Consequences for
States of the Continued Presence of South Africa in Namibia (South
West Africa) notwithstanding Security Council Resolution 276 (1970),
Advisory Opinion, I.C.J. Reports 1971, pp. 31-32, paras. 52-53 ; East
Timor (Portugal v. Australia), Judgment, I.C.J. Reports 1995, p. 102,
para. 29 ; Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004 (I),
pp. 171-172, para. 88). A great many new States have come into existence as
a result of the exercise of this right. There were, however, also instances of
declarations of independence outside this context. The practice of States
in these latter cases does not point to the emergence in international law
of a new rule prohibiting the making of a declaration of independence in
such cases.

A. General International Law

78. The Court now turns to the substance of the request submitted
by the General Assembly. The Court recalls that it has been asked by
the General Assembly to assess the accordance of the declaration of
independence of 17 February 2008 with “international law” (resolution
63/3 of the General Assembly, 8 October 2008). The Court will ﬁrst turn
its attention to certain questions concerning the lawfulness of declarations of independence under general international law, against the background of which the question posed falls to be considered, and Security
Council resolution 1244 (1999) is to be understood and applied. Once this
general framework has been determined, the Court will turn to the
legal relevance of Security Council resolution 1244 (1999), and determine
whether the resolution creates special rules, and ensuing obligations, under
international law applicable to the issues raised by the present request and
having a bearing on the lawfulness of the declaration of independence of
17 February 2008.
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81. Several participants have invoked resolutions of the Security
Council condemning particular declarations of independence : see, inter
alia, Security Council resolutions 216 (1965) and 217 (1965), concerning
Southern Rhodesia ; Security Council resolution 541 (1983), concerning
northern Cyprus ; and Security Council resolution 787 (1992), concerning
the Republika Srpska.
The Court notes, however, that in all of those instances the Security
Council was making a determination as regards the concrete situation
existing at the time that those declarations of independence were made ;
the illegality attached to the declarations of independence thus stemmed
not from the unilateral character of these declarations as such, but from
the fact that they were, or would have been, connected with the unlawful
use of force or other egregious violations of norms of general international law, in particular those of a peremptory character (jus cogens).
In the context of Kosovo, the Security Council has never taken this
position. The exceptional character of the resolutions enumerated above

In General Assembly resolution 2625 (XXV), entitled “Declaration on
Principles of International Law concerning Friendly Relations and
Co-operation among States in Accordance with the Charter of the
United Nations”, which reﬂects customary international law (Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States
of America), Merits, Judgment, I.C.J. Reports 1986, pp. 101-103,
paras. 191-193), the General Assembly reiterated “[t]he principle that
States shall refrain in their international relations from the threat or use
of force against the territorial integrity or political independence of any
State”. This resolution then enumerated various obligations incumbent
upon States to refrain from violating the territorial integrity of other sovereign States. In the same vein, the Final Act of the Helsinki Conference
on Security and Co-operation in Europe of 1 August 1975 (the Helsinki
Conference) stipulated that “[t]he participating States will respect the territorial integrity of each of the participating States” (Art. IV). Thus, the
scope of the principle of territorial integrity is conﬁned to the sphere of
relations between States.

“All Members shall refrain in their international relations from
the threat or use of force against the territorial integrity or political
independence of any State, or in any other manner inconsistent with
the Purposes of the United Nations.”

80. Several participants in the proceedings before the Court have contended that a prohibition of unilateral declarations of independence is
implicit in the principle of territorial integrity.
The Court recalls that the principle of territorial integrity is an important part of the international legal order and is enshrined in the Charter
of the United Nations, in particular in Article 2, paragraph 4, which provides that :
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84. For the reasons already given, the Court considers that general
international law contains no applicable prohibition of declarations
of independence. Accordingly, it concludes that the declaration of
independence of 17 February 2008 did not violate general international

*

86. The Court notes that there are a number of other Security Council
resolutions adopted on the question of Kosovo, notably Security Council
resolutions 1160 (1998), 1199 (1998), 1203 (1998) and 1239 (1999) ; however, the Court sees no need to pronounce speciﬁcally on resolutions of
the Security Council adopted prior to resolution 1244 (1999), which are,
in any case, recalled in the second preambular paragraph of the latter.

85. Within the legal framework of the United Nations Charter, notably on the basis of Articles 24, 25 and Chapter VII thereof, the Security
Council may adopt resolutions imposing obligations under international
law. The Court has had the occasion to interpret and apply such Security
Council resolutions on a number of occasions and has consistently treated
them as part of the framework of obligations under international law
(Legal Consequences for States of the Continued Presence of South
Africa in Namibia (South West Africa) notwithstanding Security Council
Resolution 276 (1970), Advisory Opinion, I.C.J. Reports 1971, p. 16 ;
Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab
Jamahiriya v. United Kingdom), Provisional Measures, Order of 14 April
1992, I.C.J. Reports 1992, p. 15, paras. 39-41 ; Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States
of America), Provisional Measures, Order of 14 April 1992, I.C.J. Reports
1992, pp. 126-127, paras. 42-44). Resolution 1244 (1999) was expressly
adopted by the Security Council on the basis of Chapter VII of the
United Nations Charter, and therefore clearly imposes international legal
obligations. The Court notes that none of the participants has questioned
the fact that resolution 1244 (1999), which speciﬁcally deals with the situation in Kosovo, is part of the law relevant in the present situation.

87. A certain number of participants have dealt with the question
whether regulations adopted on behalf of UNMIK by the Special Representative of the Secretary-General, notably the Constitutional Framework (see paragraph 62 above), also form part of the applicable international law within the meaning of the General Assembly’s request.
88. In particular, it has been argued before the Court that the Constitutional Framework is an act of an internal law rather than an interna-

83. The Court considers that it is not necessary to resolve these questions in the present case. The General Assembly has requested the Court’s
opinion only on whether or not the declaration of independence is in
accordance with international law. Debates regarding the extent of the
right of self-determination and the existence of any right of “remedial
secession”, however, concern the right to separate from a State. As the
Court has already noted (see paragraphs 49 to 56 above), and as almost
all participants agreed, that issue is beyond the scope of the question
posed by the General Assembly. To answer that question, the Court need
only determine whether the declaration of independence violated either
general international law or the lex specialis created by Security Council
resolution 1244 (1999).

82. A number of participants in the present proceedings have claimed,
although in almost every instance only as a secondary argument, that the
population of Kosovo has the right to create an independent State either
as a manifestation of a right to self-determination or pursuant to what
they described as a right of “remedial secession” in the face of the situation in Kosovo.
The Court has already noted (see paragraph 79 above) that one of the
major developments of international law during the second half of the
twentieth century has been the evolution of the right of self-determination. Whether, outside the context of non-self-governing territories and
peoples subject to alien subjugation, domination and exploitation, the
international law of self-determination confers upon part of the population of an existing State a right to separate from that State is, however, a
subject on which radically different views were expressed by those taking
part in the proceedings and expressing a position on the question. Similar
differences existed regarding whether international law provides for a
right of “remedial secession” and, if so, in what circumstances. There was
also a sharp difference of views as to whether the circumstances which
some participants maintained would give rise to a right of “remedial
secession” were actually present in Kosovo.

B. Security Council Resolution 1244 (1999) and the UNMIK
Constitutional Framework Created Thereunder
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law. Having arrived at that conclusion, the Court now turns to the legal
relevance of Security Council resolution 1244, adopted on 10 June 1999.
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appears to the Court to conﬁrm that no general prohibition against unilateral declarations of independence may be inferred from the practice of the
Security Council.
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92. In addition, the Special Representative of the Secretary-General
continues to exercise his functions in Kosovo. Moreover, the SecretaryGeneral has continued to submit periodic reports to the Security Council,
as required by paragraph 20 of Security Council resolution 1244 (1999)
(see the most recent quarterly Report of the Secretary-General on the
United Nations Interim Administration Mission in Kosovo, S/2010/169,
6 April 2010, as well as the preceding Reports S/2008/692 of 24 Novem42

41

91. The Court notes that Security Council resolution 1244 (1999) and
the Constitutional Framework were still in force and applicable as at
17 February 2008. Paragraph 19 of Security Council resolution 1244
(1999) expressly provides that “the international civil and security
presences are established for an initial period of 12 months, to continue
thereafter unless the Security Council decides otherwise”. No decision
amending resolution 1244 (1999) was taken by the Security Council
at its meeting held on 18 February 2008, when the declaration of independence was discussed for the ﬁrst time, or at any subsequent meeting. The
Presidential Statement of 26 November 2008 (S/PRST/2008/44) merely
“welcom[ed] the co-operation between the UN and other international actors,
within the framework of Security Council resolution 1244 (1999)” (emphasis added). In addition, pursuant to paragraph 21 of Security Council
resolution 1244 (1999), the Security Council decided “to remain actively
seized of the matter” and maintained the item “Security Council resolutions 1160 (1998), 1199 (1998), 1203 (1998), 1239 (1999) and 1244 (1999)”
on its agenda (see, most recently, Report of the Security Council, 1 August
2008-31 July 2009, General Assembly, Ofﬁcial Records, 64th session,
Supplement No. 2, pp. 39 ff. and 132 ff.). Furthermore, Chapter 14.3 of
the Constitutional Framework sets forth that “[t]he SRSG . . . may effect
amendments to this Constitutional Framework”. Minor amendments
were effected by virtue of UNMIK regulations UNMIK/REG/2002/9 of
3 May 2002, UNMIK/REG/2007/29 of 4 October 2007, UNMIK/REG/
2008/1 of 8 January 2008 and UNMIK/REG/2008/9 of 8 February 2008.
Finally, neither Security Council resolution 1244 (1999) nor the Constitutional Framework contains a clause providing for its termination and
neither has been repealed ; they therefore constituted the international
law applicable to the situation prevailing in Kosovo on 17 February
2008.

cratic and autonomous self-government pending a political settlement,
including the holding of elections” (paragraph 11 (c)). Similarly, as
described above (see paragraph 62), under the Constitutional Framework, the Provisional Institutions of Self-Government were to function
in conjunction with and subject to the direction of the Special Representative of the Secretary-General in the implementation of Security
Council resolution 1244 (1999).
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The Constitutional Framework therefore took effect as part of the
body of law adopted for the administration of Kosovo during the interim
phase. The institutions which it created were empowered by the Constitutional Framework to take decisions which took effect within that body
of law. In particular, the Assembly of Kosovo was empowered to adopt
legislation which would have the force of law within that legal order, subject always to the overriding authority of the Special Representative of
the Secretary-General.
90. The Court notes that both Security Council resolution 1244 (1999)
and the Constitutional Framework entrust the Special Representative of
the Secretary-General with considerable supervisory powers with regard
to the Provisional Institutions of Self-Government established under the
authority of the United Nations Interim Administration Mission in Kosovo. As noted above (see paragraph 58), Security Council resolution 1244
(1999) envisages “an interim administration for Kosovo . . . which will
provide transitional administration while establishing and overseeing the
development of provisional democratic self-governing institutions”
(para. 10). Resolution 1244 (1999) further states that “the main responsibilities of the international civil presence will include . . . [o]rganizing
and overseeing the development of provisional institutions for demo-

“[f]or the purposes of developing meaningful self-government in
Kosovo pending a ﬁnal settlement, and establishing provisional
institutions of self-government in the legislative, executive and judicial ﬁelds through the participation of the people of Kosovo in free
and fair elections”.

tional law character. According to that argument, the Constitutional
Framework would not be part of the international law applicable in the
present instance and the question of the compatibility of the declaration
of independence therewith would thus fall outside the scope of the General Assembly’s request.
The Court observes that UNMIK regulations, including regulation 2001/9, which promulgated the Constitutional Framework, are
adopted by the Special Representative of the Secretary-General on the
basis of the authority derived from Security Council resolution 1244
(1999), notably its paragraphs 6, 10, and 11, and thus ultimately from the
United Nations Charter. The Constitutional Framework derives its binding force from the binding character of resolution 1244 (1999) and thus
from international law. In that sense it therefore possesses an international legal character.
89. At the same time, the Court observes that the Constitutional
Framework functions as part of a speciﬁc legal order, created pursuant to
resolution 1244 (1999), which is applicable only in Kosovo and the purpose of which is to regulate, during the interim phase established by resolution 1244 (1999), matters which would ordinarily be the subject of
internal, rather than international, law. Regulation 2001/9 opens with the
statement that the Constitutional Framework was promulgated
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98. Secondly, the solution embodied in resolution 1244 (1999), namely,
the implementation of an interim international territorial administration,
was designed for humanitarian purposes ; to provide a means for the
stabilization of Kosovo and for the re-establishment of a basic public
order in an area beset by crisis. This becomes apparent in the text of resolution 1244 (1999) itself which, in its second preambular paragraph, recalls
Security Council resolution 1239, adopted on 14 May 1999, in which the
Security Council had expressed “grave concern at the humanitarian crisis
44

43

Further, it bears recalling that the tenth preambular paragraph of resolution 1244 (1999) also recalled the sovereignty and the territorial integrity
of the Federal Republic of Yugoslavia.
96. Having earlier outlined the principal characteristics of Security
Council resolution 1244 (1999) (see paragraphs 58 to 59), the Court next
observes that three distinct features of that resolution are relevant for discerning its object and purpose.
97. First, resolution 1244 (1999) establishes an international civil and
security presence in Kosovo with full civil and political authority and sole
responsibility for the governance of Kosovo. As described above (see
paragraph 60), on 12 June 1999, the Secretary-General presented to the
Security Council his preliminary operational concept for the overall
organization of the civil presence under UNMIK. On 25 July 1999, the
Special Representative of the Secretary-General promulgated UNMIK
regulation 1999/1, deemed to have entered into force as of 10 June 1999,
the date of adoption of Security Council resolution 1244 (1999). Under
this regulation, “[a]ll legislative and executive authority with respect to
Kosovo, including the administration of the judiciary”, was vested in
UNMIK and exercised by the Special Representative. Viewed together,
resolution 1244 (1999) and UNMIK regulation 1999/1 therefore had the
effect of superseding the legal order in force at that time in the territory
of Kosovo and setting up an international territorial administration. For
this reason, the establishment of civil and security presences in Kosovo
deployed on the basis of resolution 1244 (1999) must be understood as an
exceptional measure relating to civil, political and security aspects and
aimed at addressing the crisis existing in that territory in 1999.

“[a] political process towards the establishment of an interim
political framework agreement providing for a substantial selfgovernment for Kosovo, taking full account of the Rambouillet
accords and the principles of sovereignty and territorial integrity of
the Federal Republic of Yugoslavia and the other countries of the
region, and the demilitarization of the KLA” (Security Council
resolution 1244 (1999) of 10 June 1999, Ann. 1, sixth principle ;
ibid., Ann. 2, para. 8).

longer-term solution was also envisaged, in that resolution 1244 (1999)
was to initiate
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95. The Court ﬁrst notes that resolution 1244 (1999) must be read in
conjunction with the general principles set out in annexes 1 and 2 thereto,
since in the resolution itself, the Security Council : “1. Decide[d] that a
political solution to the Kosovo crisis shall be based on the general principles in annex 1 and as further elaborated in the principles and other
required elements in annex 2.” Those general principles sought to defuse
the Kosovo crisis ﬁrst by ensuring an end to the violence and repression
in Kosovo and by the establishment of an interim administration. A

*

94. Before continuing further, the Court must recall several factors relevant in the interpretation of resolutions of the Security Council. While
the rules on treaty interpretation embodied in Articles 31 and 32 of the
Vienna Convention on the Law of Treaties may provide guidance, differences between Security Council resolutions and treaties mean that the
interpretation of Security Council resolutions also require that other factors be taken into account. Security Council resolutions are issued by a
single, collective body and are drafted through a very different process
than that used for the conclusion of a treaty. Security Council resolutions
are the product of a voting process as provided for in Article 27 of the
Charter, and the ﬁnal text of such resolutions represents the view of the
Security Council as a body. Moreover, Security Council resolutions can
be binding on all Member States (Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, I.C.J. Reports 1971, p. 54, para. 116), irrespective of whether they
played any part in their formulation. The interpretation of Security
Council resolutions may require the Court to analyse statements by representatives of members of the Security Council made at the time of their
adoption, other resolutions of the Security Council on the same issue, as
well as the subsequent practice of relevant United Nations organs and of
States affected by those given resolutions.

1. Interpretation of Security Council resolution 1244 (1999)

93. From the foregoing, the Court concludes that Security Council
resolution 1244 (1999) and the Constitutional Framework form part of
the international law which is to be considered in replying to the question
posed by the General Assembly in its request for the advisory opinion.

ber 2008, S/2009/149 of 17 March 2009, S/2009/300 of 10 June 2009,
S/2009/497 of 30 September 2009 and S/2010/5 of 5 January 2010).
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102. The Court needs to determine whether the declaration of independence of 17 February 2008 was an act of the “Assembly of Kosovo”,
one of the Provisional Institutions of Self-Government, established under

(a) The identity of the authors of the declaration of independence

101. The Court will now turn to the question whether Security Council
resolution 1244 (1999), or the measures adopted thereunder, introduces a
speciﬁc prohibition on issuing a declaration of independence, applicable
to those who adopted the declaration of independence of 17 February
2008. In order to answer this question, it is ﬁrst necessary, as explained in
paragraph 52 above, for the Court to determine precisely who issued that
declaration.

2. The question whether the declaration of independence is in accordance
with Security Council resolution 1244 (1999) and the measures adopted
thereunder

99. Thirdly, resolution 1244 (1999) clearly establishes an interim
régime ; it cannot be understood as putting in place a permanent institutional framework in the territory of Kosovo. This resolution mandated UNMIK merely to facilitate the desired negotiated solution for
Kosovo’s future status, without prejudging the outcome of the negotiating process.
100. The Court thus concludes that the object and purpose of resolution 1244 (1999) was to establish a temporary, exceptional legal régime
which, save to the extent that it expressly preserved it, superseded the
Serbian legal order and which aimed at the stabilization of Kosovo, and
that it was designed to do so on an interim basis.

in and around Kosovo”. The priorities which are identiﬁed in
paragraph 11 of resolution 1244 (1999) were elaborated further in the
so-called “four pillars” relating to the governance of Kosovo described
in the Report of the Secretary-General of 12 June 1999 (paragraph 60
above). By placing an emphasis on these “four pillars”, namely, interim
civil administration, humanitarian affairs, institution building and reconstruction, and by assigning responsibility for these core components to
different international organizations and agencies, resolution 1244 (1999)
was clearly intended to bring about stabilization and reconstruction. The
interim administration in Kosovo was designed to suspend temporarily
Serbia’s exercise of its authority ﬂowing from its continuing sovereignty
over the territory of Kosovo. The purpose of the legal régime established
under resolution 1244 (1999) was to establish, organize and oversee the
development of local institutions of self-government in Kosovo under the
aegis of the interim international presence.
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105. The declaration of independence reﬂects the awareness of its
authors that the ﬁnal status negotiations had failed and that a critical
moment for the future of Kosovo had been reached. The preamble of the
declaration refers to the “years of internationally-sponsored negotiations
between Belgrade and Pristina over the question of our future political
status” and expressly puts the declaration in the context of the failure of
the ﬁnal status negotiations, inasmuch as it states that “no mutuallyacceptable status outcome was possible” (tenth and eleventh preambular
paragraphs). Proceeding from there, the authors of the declaration of
independence emphasize their determination to “resolve” the status of
Kosovo and to give the people of Kosovo “clarity about their future”

Chapter 9 of the Constitutional Framework, or whether those who
adopted the declaration were acting in a different capacity.
103. The Court notes that different views have been expressed regarding this question. On the one hand, it has been suggested in the proceedings before the Court that the meeting in which the declaration
was adopted was a session of the Assembly of Kosovo, operating as a
Provisional Institution of Self-Government within the limits of the
Constitutional Framework. Other participants have observed that both
the language of the document and the circumstances under which it was
adopted clearly indicate that the declaration of 17 February 2008 was
not the work of the Provisional Institutions of Self-Government and did
not take effect within the legal framework created for the Government of
Kosovo during the interim phase.
104. The Court notes that, when opening the meeting of 17 February
2008 at which the declaration of independence was adopted, the President of the Assembly and the Prime Minister of Kosovo made reference
to the Assembly of Kosovo and the Constitutional Framework. The
Court considers, however, that the declaration of independence must be
seen in its larger context, taking into account the events preceding its
adoption, notably relating to the so-called “ﬁnal status process” (see
paragraphs 64 to 73). Security Council resolution 1244 (1999) was mostly
concerned with setting up an interim framework of self-government
for Kosovo (see paragraph 58 above). Although, at the time of the adoption of the resolution, it was expected that the ﬁnal status of Kosovo
would ﬂow from, and be developed within, the framework set up by the
resolution, the speciﬁc contours, let alone the outcome, of the ﬁnal status
process were left open by Security Council resolution 1244 (1999).
Accordingly, its paragraph 11, especially in its subparagraphs (d), (e) and (f),
deals with ﬁnal status issues only in so far as it is made part of UNMIK’s
responsibilities to “[f]acilitat[e] a political process designed to determine
Kosovo’s future status, taking into account the Rambouillet accords”
and “[i]n a ﬁnal stage, [to oversee] the transfer of authority from Kosovo’s provisional institutions to institutions established under a political
settlement”.
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with the Special Representative of the Secretary-General only consulting
and co-operating with the Provisional Institutions of Self-Government in
these matters.
107. Certain features of the text of the declaration and the circumstances of its adoption also point to the same conclusion. Nowhere in the
original Albanian text of the declaration (which is the sole authentic text)
is any reference made to the declaration being the work of the Assembly
of Kosovo. The words “Assembly of Kosovo” appear at the head of the
declaration only in the English and French translations contained in the
dossier submitted on behalf of the Secretary-General. The language used
in the declaration differs from that employed in acts of the Assembly of
Kosovo in that the ﬁrst paragraph commences with the phrase “We, the
democratically-elected leaders of our people . . .”, whereas acts of the
Assembly of Kosovo employ the third person singular.

(n) overseeing the fulﬁlment of commitments in international
agreements entered into on behalf of UNMIK ;
(o) external relations, including with States and international
organizations . . .” (Chap. 8.1 of the Constitutional Framework, “Powers and Responsibilities Reserved to the SRSG”),

“(m) concluding agreements with states and international organizations in all matters within the scope of UNSCR 1244 (1999) ;
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The Court accepts that the Report of the Secretary-General on the
United Nations Interim Administration Mission in Kosovo, submitted to
the Security Council on 28 March 2008, stated that “the Assembly of
Kosovo held a session during which it adopted a ‘declaration of independence’, declaring Kosovo an independent and sovereign State”
(United Nations doc. S/2008/211, para. 3). This was the normal periodic
report on UNMIK activities, the purpose of which was to inform the
Security Council about developments in Kosovo ; it was not intended as
a legal analysis of the declaration or the capacity in which those who
adopted it had acted.
109. The Court thus arrives at the conclusion that, taking all factors
together, the authors of the declaration of independence of 17 February
2008 did not act as one of the Provisional Institutions of Self-Government within the Constitutional Framework, but rather as persons who

108. The reaction of the Special Representative of the SecretaryGeneral to the declaration of independence is also of some signiﬁcance.
The Constitutional Framework gave the Special Representative power
to oversee and, in certain circumstances, annul the acts of the Provisional
Institutions of Self-Government. On previous occasions, in particular in
the period between 2002 and 2005, when the Assembly of Kosovo took
initiatives to promote the independence of Kosovo, the Special Representative had qualiﬁed a number of acts as being incompatible with the
Constitutional Framework on the grounds that they were deemed to be
“beyond the scope of [the Assembly’s] competencies” (United Nations
dossier No. 189, 7 February 2003) and therefore outside the powers of
the Assembly of Kosovo.
The silence of the Special Representative of the Secretary-General in
the face of the declaration of independence of 17 February 2008 suggests
that he did not consider that the declaration was an act of the Provisional
Institutions of Self-Government designed to take effect within the legal
order for the supervision of which he was responsible. As the practice
shows, he would have been under a duty to take action with regard to
acts of the Assembly of Kosovo which he considered to be ultra vires.
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106. This conclusion is reinforced by the fact that the authors of the
declaration undertook to fulﬁl the international obligations of Kosovo,
notably those created for Kosovo by UNMIK (para. 9), and expressly
and solemnly declared Kosovo to be bound vis-à-vis third States by the
commitments made in the declaration (para. 12). By contrast, under the
régime of the Constitutional Framework, all matters relating to the management of the external relations of Kosovo were the exclusive prerogative of the Special Representative of the Secretary-General :
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Moreover, the procedure employed in relation to the declaration differed from that employed by the Assembly of Kosovo for the adoption of
legislation. In particular, the declaration was signed by all those present
when it was adopted, including the President of Kosovo, who (as noted
in paragraph 76 above) was not a member of the Assembly of Kosovo. In
fact, the self-reference of the persons adopting the declaration of independence as “the democratically-elected leaders of our people” immediately precedes the actual declaration of independence within the text
(“hereby declare Kosovo to be an independent and sovereign State” ;
para. 1). It is also noticeable that the declaration was not forwarded to
the Special Representative of the Secretary-General for publication in the
Ofﬁcial Gazette.
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(thirteenth preambular paragraph). This language indicates that the
authors of the declaration did not seek to act within the standard framework of interim self-administration of Kosovo, but aimed at establishing
Kosovo “as an independent and sovereign State” (para. 1). The declaration of independence, therefore, was not intended by those who adopted
it to take effect within the legal order created for the interim phase, nor
was it capable of doing so. On the contrary, the Court considers that the
authors of that declaration did not act, or intend to act, in the capacity of
an institution created by and empowered to act within that legal order
but, rather, set out to adopt a measure the signiﬁcance and effects of
which would lie outside that order.
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In this regard the Court notes that contemporaneous practice of the
Security Council shows that in situations where the Security Council has
decided to establish restrictive conditions for the permanent status of a
territory, those conditions are speciﬁed in the relevant resolution. For
example, although the factual circumstances differed from the situation
in Kosovo, only 19 days after the adoption of resolution 1244 (1999), the
Security Council, in its resolution 1251 of 29 June 1999, reafﬁrmed its
position that a “Cyprus settlement must be based on a State of Cyprus
with a single sovereignty and international personality and a single citizenship, with its independence and territorial integrity safeguarded”
(para. 11). The Security Council thus set out the speciﬁc conditions relating to the permanent status of Cyprus.
By contrast, under the terms of resolution 1244 (1999) the Security
Council did not reserve for itself the ﬁnal determination of the situation
in Kosovo and remained silent on the conditions for the ﬁnal status of
Kosovo.
Resolution 1244 (1999) thus does not preclude the issuance of the declaration of independence of 17 February 2008 because the two instruments operate on a different level : unlike resolution 1244 (1999), the
declaration of independence is an attempt to determine ﬁnally the status
of Kosovo.
115. Secondly, turning to the question of the addressees of Security
Council resolution 1244 (1999), as described above (see paragraph 58), it
sets out a general framework for the “deployment in Kosovo, under
United Nations auspices, of international civil and security presences”
(para. 5). It is mostly concerned with creating obligations and authorizations for United Nations Member States as well as for organs of the
United Nations such as the Secretary-General and his Special Representative (see notably paras. 3, 5, 6, 7, 9, 10 and 11 of Security Council
resolution 1244 (1999)). The only point at which resolution 1244 (1999)
50

112. Other participants have submitted to the Court that Security
Council resolution 1244 (1999) did not prevent or exclude the possibility
of Kosovo’s independence. They argued that the resolution only regulates the interim administration of Kosovo, but not its ﬁnal or permanent
status. In particular, the argument was put forward that Security Council
resolution 1244 (1999) does not create obligations under international
law prohibiting the issuance of a declaration of independence or making
it invalid, and does not make the authors of the declaration of independence its addressees. According to this position, if the Security Council
had wanted to preclude a declaration of independence, it would have
done so in clear and unequivocal terms in the text of the resolution, as it
did in resolution 787 (1992) concerning the Republika Srpska. In addition, it was argued that the references, in the annexes of Security Council
resolution 1244 (1999), to the Rambouillet accords and thus indirectly to
the “will of the people” (see Chapter 8.3 of the Rambouillet accords) of
Kosovo, support the view that Security Council resolution 1244 (1999)
not only did not oppose the declaration of independence, but indeed contemplated it. Other participants contended that at least once the negoti-
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113. The question whether resolution 1244 (1999) prohibits the authors
of the declaration of 17 February 2008 from declaring independence from
the Republic of Serbia can only be answered through a careful reading of
this resolution (see paras. 94 et seq.).
114. First, the Court observes that Security Council resolution 1244
(1999) was essentially designed to create an interim régime for Kosovo,
with a view to channelling the long-term political process to establish its
ﬁnal status. The resolution did not contain any provision dealing with the
ﬁnal status of Kosovo or with the conditions for its achievement.

*

ating process had been exhausted, Security Council resolution 1244 (1999)
was no longer an obstacle to a declaration of independence.
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110. Having established the identity of the authors of the declaration
of independence, the Court turns to the question whether their act in
promulgating the declaration was contrary to any prohibition contained
in Security Council resolution 1244 (1999) or the Constitutional Framework adopted thereunder.
111. The Court recalls that this question has been a matter of controversy in the present proceedings. Some participants to the proceedings
have contended that the declaration of independence of 17 February
2008 was a unilateral attempt to bring to an end the international presence established by Security Council resolution 1244 (1999), a result
which it is said could only be effectuated by a decision of the Security
Council itself. It has also been argued that a permanent settlement for
Kosovo could only be achieved either by agreement of all parties involved
(notably including the consent of the Republic of Serbia) or by a speciﬁc
Security Council resolution endorsing a speciﬁc ﬁnal status for Kosovo,
as provided for in the Guiding Principles of the Contact Group. According to this view, the unilateral action on the part of the authors of the
declaration of independence cannot be reconciled with Security Council
resolution 1244 (1999) and thus constitutes a violation of that resolution.

(b) The question whether the authors of the declaration of independence acted in violation of Security Council resolution 1244 (1999)
or the measures adopted thereunder

acted together in their capacity as representatives of the people of Kosovo outside the framework of the interim administration.
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117. Such reference to the Kosovo Albanian leadership or other actors,
notwithstanding the somewhat general reference to “all concerned”

expressly mentions other actors relates to the Security Council’s demand,
on the one hand, “that the KLA and other armed Kosovo Albanian
groups end immediately all offensive actions and comply with the requirements for demilitarization” (para. 15) and, on the other hand, for the
“full co-operation by all concerned, including the international security
presence, with the International Tribunal for the former Yugoslavia”
(para. 14). There is no indication, in the text of Security Council resolution 1244 (1999), that the Security Council intended to impose, beyond
that, a speciﬁc obligation to act or a prohibition from acting, addressed
to such other actors.
116. The Court recalls in this regard that it has not been uncommon
for the Security Council to make demands on actors other than United
Nations Member States and inter-governmental organizations. More speciﬁcally, a number of Security Council resolutions adopted on the subject
of Kosovo prior to Security Council resolution 1244 (1999) contained
demands addressed eo nomine to the Kosovo Albanian leadership. For
example, resolution 1160 (1998) “[c]all[ed] upon the authorities in Belgrade and the leadership of the Kosovar Albanian community urgently to
enter without preconditions into a meaningful dialogue on political status
issues” (resolution 1160 (1998), para. 4 ; emphasis added). Resolution 1199
(1998) included four separate demands on the Kosovo Albanian leadership, i.e., improving the humanitarian situation, entering into a dialogue
with the Federal Republic of Yugoslavia, pursuing their goals by peaceful
means only, and co-operating fully with the Prosecutor of the International Criminal Tribunal for the former Yugoslavia (resolution
1199 (1998), paras. 2, 3, 6 and 13). Resolution 1203 (1998) “[d]emand[ed] . . . that the Kosovo Albanian leadership and all other elements
of the Kosovo Albanian community comply fully and swiftly with resolutions 1160 (1998) and 1199 (1998) and co-operate fully with the OSCE
Veriﬁcation Mission in Kosovo” (resolution 1203 (1998), para. 4).
The same resolution also called upon the “Kosovo Albanian leadership
to enter immediately into a meaningful dialogue without preconditions
and with international involvement, and to a clear timetable, leading to
an end of the crisis and to a negotiated political solution to the issue of
Kosovo” ; demanded that “the Kosovo Albanian leadership and all
others concerned respect the freedom of movement of the OSCE Veriﬁcation
Mission and other international personnel” ; “[i]nsist[ed] that the Kosovo
Albanian leadership condemn all terrorist actions” ; and demanded that
the Kosovo Albanian leadership “co-operate with international efforts to
improve the humanitarian situation and to avert the impending humanitarian catastrophe” (resolution 1203 (1998), paras. 5, 6, 10 and 11).
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The phrase “political settlement”, often cited in the present proceedings,
does not modify this conclusion. First, that reference is made within the
context of enumerating the responsibilities of the international civil presence, i.e., the Special Representative of the Secretary-General in Kosovo
and UNMIK, and not of other actors. Secondly, as the diverging views
presented to the Court on this matter illustrate, the term “political settlement” is subject to various interpretations. The Court therefore con-

“main responsibilities of the international civil presence will
include . . . [o]rganizing and overseeing the development of provisional institutions for democratic and autonomous self-government
pending a political settlement” (para. 11 (c) of the resolution ;
emphasis added).

118. Bearing this in mind, the Court cannot accept the argument that
Security Council resolution 1244 (1999) contains a prohibition, binding
on the authors of the declaration of independence, against declaring independence ; nor can such a prohibition be derived from the language of the
resolution understood in its context and considering its object and purpose. The language of Security Council resolution 1244 (1999) is at best
ambiguous in this regard. The object and purpose of the resolution, as
has been explained in detail (see paragraphs 96 to 100), is the establishment of an interim administration for Kosovo, without making any
deﬁnitive determination on ﬁnal status issues. The text of the resolution
explains that the

“The language of a resolution of the Security Council should be
carefully analysed before a conclusion can be made as to its binding
effect. In view of the nature of the powers under Article 25, the question whether they have been in fact exercised is to be determined in
each case, having regard to the terms of the resolution to be interpreted, the discussions leading to it, the Charter provisions invoked
and, in general, all circumstances that might assist in determining
the legal consequences of the resolution of the Security Council.”
(Legal Consequences for States of the Continued Presence of South
Africa in Namibia (South West Africa) notwithstanding Security
Council Resolution 276 (1970), Advisory Opinion, I.C.J. Reports
1971, p. 53, para. 114.)

(para. 14), is missing from the text of Security Council resolution 1244
(1999). When interpreting Security Council resolutions, the Court must
establish, on a case-by-case basis, considering all relevant circumstances,
for whom the Security Council intended to create binding legal obligations. The language used by the resolution may serve as an important
indicator in this regard. The approach taken by the Court with regard to
the binding effect of Security Council resolutions in general is, mutatis
mutandis, also relevant here. In this context, the Court recalls its previous
statement that :
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(1) Unanimously,

THE COURT,

123. For these reasons,

* * *

122. The Court has concluded above that the adoption of the declaration of independence of 17 February 2008 did not violate general
international law, Security Council resolution 1244 (1999) or the Constitutional Framework. Consequently the adoption of that declaration did
not violate any applicable rule of international law.

V. GENERAL CONCLUSION

* * *

120. The Court therefore turns to the question whether the declaration
of independence of 17 February 2008 has violated the Constitutional
Framework established under the auspices of UNMIK. Chapter 5 of the
Constitutional Framework determines the powers of the Provisional
Institutions of Self-Government of Kosovo. It was argued by a number
of States which participated in the proceedings before the Court that the
promulgation of a declaration of independence is an act outside the
powers of the Provisional Institutions of Self-Government as set out in
the Constitutional Framework.
121. The Court has already held, however (see paragraphs 102 to 109
above), that the declaration of independence of 17 February 2008 was
not issued by the Provisional Institutions of Self-Government, nor was it
an act intended to take effect, or actually taking effect, within the legal
order in which those Provisional Institutions operated. It follows that the
authors of the declaration of independence were not bound by the framework of powers and responsibilities established to govern the conduct of
the Provisional Institutions of Self-Government. Accordingly, the Court
ﬁnds that the declaration of independence did not violate the Constitutional Framework.

*

119. The Court accordingly ﬁnds that Security Council resolution 1244 (1999) did not bar the authors of the declaration of 17 February 2008 from issuing a declaration of independence from the Republic
of Serbia. Hence, the declaration of independence did not violate Security
Council resolution 1244 (1999).

cludes that this part of Security Council resolution 1244 (1999) cannot be
construed to include a prohibition, addressed in particular to the authors
of the declaration of 17 February 2008, against declaring independence.
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(Signed) Philippe COUVREUR,
Registrar.

(Signed) Hisashi OWADA,
President.
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(Initialled) H.O.
(Initialled) Ph.C.

Vice-President TOMKA appends a declaration to the Advisory Opinion
of the Court ; Judge KOROMA appends a dissenting opinion to the Advisory Opinion of the Court ; Judge SIMMA appends a declaration to the
Advisory Opinion of the Court ; Judges KEITH and SEPÚLVEDA-AMOR
append separate opinions to the Advisory Opinion of the Court ;
Judges BENNOUNA and SKOTNIKOV append dissenting opinions to the
Advisory Opinion of the Court ; Judges CANÇADO TRINDADE and YUSUF
append separate opinions to the Advisory Opinion of the Court.

(Signed) President.

Done in English and in French, the English text being authoritative, at
the Peace Palace, The Hague, this twenty-second day of July, two thousand and ten, in two copies, one of which will be placed in the archives of
the Court and the other transmitted to the Secretary-General of the
United Nations.

President Owada ; Judges Al-Khasawneh, Buergenthal, Simma,
Abraham, Keith, Sepúlveda-Amor, Cançado Trindade, Yusuf, Greenwood ;
AGAINST : Vice-President Tomka ; Judges Koroma, Bennouna, Skotnikov.

IN FAVOUR :

Is of the opinion that the declaration of independence of Kosovo
adopted on 17 February 2008 did not violate international law.

(3) By ten votes to four,

President Owada ; Judges Al-Khasawneh, Buergenthal, Simma,
Abraham, Sepúlveda-Amor, Cançado Trindade, Yusuf, Greenwood ;
AGAINST : Vice-President Tomka ; Judges Koroma, Keith, Bennouna, Skotnikov ;

IN FAVOUR :

Decides to comply with the request for an advisory opinion ;

(2) By nine votes to ﬁve,

Finds that it has jurisdiction to give the advisory opinion requested ;
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International Court of Justice
East Timor
(Portugal v. Australia)
Judgment
I.C.J. Reports 1995, p. 90

International Court of Justice
Legal Consequences of the Construction of a Wall in the
Occupied Palestinian Territory
Advisory Opinion
I.C.J. Reports 2004, p. 136

International Court of Justice
Frontier Dispute
(Burkina Faso v. Republic of Mali)
Judgment
I.C.J. Reports 1986, p. 554

African Commission on Human and Peoples’ Rights
Katangese Peoples' Congress v. Zaire
Decision of 1992
Communication 75/92

75/92 Katangese Peoples' Congress v. Zaire
THE FACTS
1. The communication was submitted in 1992 by Mr. Gerard Moke, President of the
Katangese Peoples' Congress requesting the African Commission on Human and
Peoples' Rights:
- To recognise the Katangese Peoples' Congress as a liberation movement entitled to
support in the achievement of independence for Katanga.
- To recognise the independence of Katanga.
- To help secure the evacuation of Zaire from Katanga.
THE LAW
2. The claim is brought under Article 20(1) of the African Charter on Human Rights'.
There are no allegations of specific breaches of other human rights apart from the claim
of the denial of self-determination.
3. All peoples have a right to self-determination. There may however be controversy as to
the definition of peoples and the content of the right. The issue in the case is not selfdetermination for all Zaireoise as a people but specifically for the Katangese. Whether
The Katangese consist of one or more ethnic groups is, for this purpose immaterial and
no evidence has been adduced to that effect.
4. The Commission believes that self-determination may be exercised in any of the
following ways - independence, self-government, local government, federalism,
confederalism, unitarism or any other form of relations that accords with the wishes of
the people but fully cognisant of other recognised principles such as sovereignty and
territorial integrity.
5. The Commission is obligated to uphold the sovereignty and territorial integrity of Zaire,
a member of the OAU and a party to the African Charter on Human and Peoples' Rights.
6. In the absence of concrete evidence of violations of human rights to the point that the
territorial integrity of Zaire should be called to question and in the absence of evidence
that the people of Katanga are denied the right to participate in government as
guaranteed by Article 13(1) of the African Charter, the Commission holds the view that
Katanga is obliged to exercise a variant of self-determination that is compatible with the
sovereignty and territorial integrity of Zaire.
FOR THE ABOVE REASONS, THE COMMISSION
declares that the case holds no evidence of violations of any rights under the African
Charter. The request for independence for Katanga therefore has no merit under the African
Charter on Human and Peoples' Rights.

Supreme Court of Canada
Reference by the Governor-General concerning Certain
Questions relating to the Secession of Quebec from Canada
Opinion of 20 August 1998
[1998] 2 SCR 217

Pursuant to s. 53 of the Supreme Court Act, the Governor in Council referred the
following questions to this Court:

2. Under the Constitution of Canada, can the National Assembly, legislature or government of
Quebec effect the secession of Quebec from Canada unilaterally?
3. Does international law give the National Assembly, legislature or government of Quebec the
right to effect the secession of Quebec from Canada unilaterally? In this regard, is there a
right to self-determination under international law that would give the National Assembly,
legislature or government of Quebec the right to effect the secession of Quebec from Canada
unilaterally?

1.

International law -- Secession of province of Canadian federation -- Right of
self-determination -- Effectivity principle -- Whether international law gives Quebec right to secede
unilaterally from Canada.

Constitutional law -- Secession of province -- Unilateral secession -- Whether Quebec can
secede unilaterally from Canada under Constitution.

Courts -- Supreme Court of Canada -- Reference jurisdiction -- Governor in Council
referring to Supreme Court three questions relating to secession of Quebec from Canada -- Whether
questions submitted fall outside scope of reference provision of Supreme Court Act -- Whether
questions submitted justiciable -- Supreme Court Act, R.S.C., 1985, c. S-26, s. 53.

Constitutional law -- Supreme Court of Canada -- Reference jurisdiction -- Whether Supreme
Court's reference jurisdiction constitutional -- Constitution Act, 1867, s. 101 -- Supreme Court Act,
R.S.C., 1985, c. S-26, s. 53.

reference by governor in council

Present: Lamer C.J. and L’Heureux-Dubé, Gonthier, Cory, McLachlin, Iacobucci, Major,
Bastarache and Binnie JJ.

1998: February 16, 17, 18, 19; 1998: August 20.

File No.: 25506.

Indexed as: Reference re Secession of Quebec

AND IN THE MATTER OF a Reference by the Governor in Council concerning certain
questions relating to the secession of Quebec from Canada, as set out in Order in Council P.C.
1996-1497, dated the 30th day of September, 1996

IN THE MATTER OF Section 53 of the Supreme Court Act, R.S.C., 1985, c. S-26;

Reference re Secession of Quebec, [1998] 2 S.C.R. 217

The reference questions are justiciable and should be answered. They do not ask the Court to
usurp any democratic decision that the people of Quebec may be called upon to make. The
questions, as interpreted by the Court, are strictly limited to aspects of the legal framework in which

The reference questions are within the scope of s. 53 of the Supreme Court Act. Question 1
is directed, at least in part, to the interpretation of the Constitution Acts, which are referred to in
s. 53(1)(a). Both Questions 1 and 2 fall within s. 53(1)(d), since they relate to the powers of the
legislature or government of a Canadian province. Finally, all three questions are "important
questions of law or fact concerning any matter" and thus come within s. 53(2). In answering
Question 2, the Court is not exceeding its jurisdiction by purporting to act as an international
tribunal. The Court is providing an advisory opinion to the Governor in Council in its capacity as a
national court on legal questions touching and concerning the future of the Canadian federation.
Further, Question 2 is not beyond the competence of this Court, as a domestic court, because it
requires the Court to look at international law rather than domestic law. More importantly,
Question 2 does not ask an abstract question of "pure" international law but seeks to determine the
legal rights and obligations of the legislature or government of Quebec, institutions that exist as part
of the Canadian legal order. International law must be addressed since it has been invoked as a
consideration in the context of this Reference.

Section 101 of the Constitution Act, 1867 gives Parliament the authority to grant this Court
the reference jurisdiction provided for in s. 53 of the Supreme Court Act. The words "general court
of appeal" in s. 101 denote the status of the Court within the national court structure and should not
be taken as a restrictive definition of the Court's functions. While, in most instances, this Court acts
as the exclusive ultimate appellate court in the country, an appellate court can receive, on an
exceptional basis, original jurisdiction not incompatible with its appellate jurisdiction. Even if there
were any conflict between this Court's reference jurisdiction and the original jurisdiction of the
provincial superior courts, any such conflict must be resolved in favour of Parliament's exercise of
its plenary power to establish a "general court of appeal". A "general court of appeal" may also
properly undertake other legal functions, such as the rendering of advisory opinions. There is no
constitutional bar to this Court's receipt of jurisdiction to undertake an advisory role.

(1) Supreme Court's Reference Jurisdiction

Held: Section 53 of the Supreme Court Act is constitutional and the Court should answer the
reference questions.

Issues regarding the Court's reference jurisdiction were raised by the amicus curiae. He argued that
s. 53 of the Supreme Court Act was unconstitutional; that, even if the Court's reference jurisdiction
was constitutionally valid, the questions submitted were outside the scope of s. 53; and, finally, that
these questions were not justiciable.

4. In the event of a conflict between domestic and international law on the right of the National
Assembly, legislature or government of Quebec to effect the secession of Quebec from
Canada unilaterally, which would take precedence in Canada?

-2-

Quebec could not, despite a clear referendum result, purport to invoke a right of selfdetermination to dictate the terms of a proposed secession to the other parties to the federation. The
democratic vote, by however strong a majority, would have no legal effect on its own and could not
push aside the principles of federalism and the rule of law, the rights of individuals and minorities,
or the operation of democracy in the other provinces or in Canada as a whole. Democratic rights
under the Constitution cannot be divorced from constitutional obligations. Nor, however, can the

Our democratic institutions necessarily accommodate a continuous process of discussion and
evolution, which is reflected in the constitutional right of each participant in the federation to initiate
constitutional change. This right implies a reciprocal duty on the other participants to engage in
discussions to address any legitimate initiative to change the constitutional order. A clear majority
vote in Quebec on a clear question in favour of secession would confer democratic legitimacy on the
secession initiative which all of the other participants in Confederation would have to recognize.

The Court in this Reference is required to consider whether Quebec has a right to unilateral
secession. Arguments in support of the existence of such a right were primarily based on the
principle of democracy. Democracy, however, means more than simple majority rule.
Constitutional jurisprudence shows that democracy exists in the larger context of other constitutional
values. Since Confederation, the people of the provinces and territories have created close ties of
interdependence (economic, social, political and cultural) based on shared values that include
federalism, democracy, constitutionalism and the rule of law, and respect for minorities. A
democratic decision of Quebecers in favour of secession would put those relationships at risk. The
Constitution vouchsafes order and stability, and accordingly secession of a province "under the
Constitution" could not be achieved unilaterally, that is, without principled negotiation with other
participants in Confederation within the existing constitutional framework.

The Constitution is more than a written text. It embraces the entire global system of rules
and principles which govern the exercise of constitutional authority. A superficial reading of
selected provisions of the written constitutional enactment, without more, may be misleading. It is
necessary to make a more profound investigation of the underlying principles animating the whole
of the Constitution, including the principles of federalism, democracy, constitutionalism and the rule
of law, and respect for minorities. Those principles must inform our overall appreciation of the
constitutional rights and obligations that would come into play in the event that a clear majority of
Quebecers votes on a clear question in favour of secession.

(2) Question 1

that democratic decision is to be taken. Since the reference questions may clearly be interpreted as
directed to legal issues, the Court is in a position to answer them. The Court cannot exercise its
discretion to refuse to answer the questions on a pragmatic basis. The questions raise issues of
fundamental public importance and they are not too imprecise or ambiguous to permit a proper legal
answer. Nor has the Court been provided with insufficient information regarding the present context
in which the questions arise. Finally, the Court may deal on a reference with issues that might
otherwise be considered not yet "ripe" for decision.
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The Court was also required to consider whether a right to unilateral secession exists under
international law. Some supporting an affirmative answer did so on the basis of the recognized right
to self-determination that belongs to all "peoples". Although much of the Quebec population
certainly shares many of the characteristics of a people, it is not necessary to decide the "people"
issue because, whatever may be the correct determination of this issue in the context of Quebec, a
right to secession only arises under the principle of self-determination of people at international law
where "a people" is governed as part of a colonial empire; where "a people" is subject to alien
subjugation, domination or exploitation; and possibly where "a people" is denied any meaningful
exercise of its right to self-determination within the state of which it forms a part. In other
circumstances, peoples are expected to achieve self-determination within the framework of their
existing state. A state whose government represents the whole of the people or peoples resident
within its territory, on a basis of equality and without discrimination, and respects the principles of
self-determination in its internal arrangements, is entitled to maintain its territorial integrity under

(3) Question 2

The task of the Court has been to clarify the legal framework within which political decisions
are to be taken "under the Constitution" and not to usurp the prerogatives of the political forces that
operate within that framework. The obligations identified by the Court are binding obligations under
the Constitution. However, it will be for the political actors to determine what constitutes "a clear
majority on a clear question" in the circumstances under which a future referendum vote may be
taken. Equally, in the event of demonstrated majority support for Quebec secession, the content and
process of the negotiations will be for the political actors to settle. The reconciliation of the various
legitimate constitutional interests is necessarily committed to the political rather than the judicial
realm precisely because that reconciliation can only be achieved through the give and take of
political negotiations. To the extent issues addressed in the course of negotiation are political, the
courts, appreciating their proper role in the constitutional scheme, would have no supervisory role.

The negotiation process would require the reconciliation of various rights and obligations by
negotiation between two legitimate majorities, namely, the majority of the population of Quebec,
and that of Canada as a whole. A political majority at either level that does not act in accordance
with the underlying constitutional principles puts at risk the legitimacy of its exercise of its rights,
and the ultimate acceptance of the result by the international community.

reverse proposition be accepted: the continued existence and operation of the Canadian
constitutional order could not be indifferent to a clear expression of a clear majority of Quebecers
that they no longer wish to remain in Canada. The other provinces and the federal government
would have no basis to deny the right of the government of Quebec to pursue secession should a
clear majority of the people of Quebec choose that goal, so long as in doing so, Quebec respects the
rights of others. The negotiations that followed such a vote would address the potential act of
secession as well as its possible terms should in fact secession proceed. There would be no
conclusions predetermined by law on any issue. Negotiations would need to address the interests of
the other provinces, the federal government and Quebec and indeed the rights of all Canadians both
within and outside Quebec, and specifically the rights of minorities.
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Bill of Rights of 1689 (Eng.), 1 Will. & Mar. sess. 2, c. 2.

In view of the answers to Questions 1 and 2, there is no conflict between domestic and
international law to be addressed in the context of this Reference.

Referred to: Reference re Manitoba Language Rights, [1985] 1 S.C.R. 721; Re References
by Governor-General in Council (1910), 43 S.C.R. 536, aff'd [1912] A.C. 571; Quebec North Shore
Paper Co. v. Canadian Pacific Ltd., [1977] 2 S.C.R. 1054; De Demko v. Home Secretary, [1959]
A.C. 654; Re Forest and Registrar of Court of Appeal of Manitoba (1977), 77 D.L.R. (3d) 445;
Attorney-General for Ontario v. Attorney-General for Canada, [1947] A.C. 127; Muskrat v. United
States, 219 U.S. 346 (1911); Reference re Powers to Levy Rates on Foreign Legations and High
Commissioners' Residences, [1943] S.C.R. 208; Reference re Ownership of Offshore Mineral Rights
of British Columbia, [1967] S.C.R. 792; Reference re Newfoundland Continental Shelf, [1984] 1
S.C.R. 86; Reference re Canada Assistance Plan (B.C.), [1991] 2 S.C.R. 525; McEvoy v. Attorney
General for New Brunswick, [1983] 1 S.C.R. 704; Reference re Waters and Water-Powers, [1929]
S.C.R. 200; Reference re Goods and Services Tax, [1992] 2 S.C.R. 445; Reference re Remuneration
of Judges of the Provincial Court of Prince Edward Island, [1997] 3 S.C.R. 3; Reference re
Education System in Island of Montreal, [1926] S.C.R. 246; Reference re Authority of Parliament in
relation to the Upper House, [1980] 1 S.C.R. 54; Reference re Resolution to amend the Constitution,
[1981] 1 S.C.R. 753; Reference re Objection by Quebec to a Resolution to Amend the Constitution,
[1982] 2 S.C.R. 793; OPSEU v. Ontario (Attorney General), [1987] 2 S.C.R. 2; Edwards v.
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Although there is no right, under the Constitution or at international law, to unilateral
secession, the possibility of an unconstitutional declaration of secession leading to a de facto
secession is not ruled out. The ultimate success of such a secession would be dependent on
recognition by the international community, which is likely to consider the legality and legitimacy of
secession having regard to, amongst other facts, the conduct of Quebec and Canada, in determining
whether to grant or withhold recognition. Even if granted, such recognition would not, however,
provide any retroactive justification for the act of secession, either under the Constitution of Canada
or at international law.

international law and to have that territorial integrity recognized by other states. Quebec does not
meet the threshold of a colonial people or an oppressed people, nor can it be suggested that
Quebecers have been denied meaningful access to government to pursue their political, economic,
cultural and social development. In the circumstances, the "National Assembly, the legislature or
the government of Quebec" do not enjoy a right at international law to effect the secession of
Quebec from Canada unilaterally.
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2. Does international law give the National Assembly, legislature or government of
Quebec the right to effect the secession of Quebec from Canada unilaterally? In
this regard, is there a right to self-determination under international law that would
give the National Assembly, legislature or government of Quebec the right to effect
the secession of Quebec from Canada unilaterally?

1. Under the Constitution of Canada, can the National Assembly, legislature or
government of Quebec effect the secession of Quebec from Canada unilaterally?

2
The questions posed by the Governor in Council by way of Order in Council P.C. 19961497, dated September 30, 1996, read as follows:

1
This Reference requires us to consider momentous questions that go to the heart of our
system of constitutional government. The observation we made more than a decade ago in
Reference re Manitoba Language Rights, [1985] 1 S.C.R. 721 (Manitoba Language Rights
Reference), at p. 728, applies with equal force here: as in that case, the present one "combines legal
and constitutional questions of the utmost subtlety and complexity with political questions of great
sensitivity". In our view, it is not possible to answer the questions that have been put to us without a
consideration of a number of underlying principles. An exploration of the meaning and nature of
these underlying principles is not merely of academic interest. On the contrary, such an exploration
is of immense practical utility. Only once those underlying principles have been examined and
delineated may a considered response to the questions we are required to answer emerge.

I. Introduction

THE COURT --

The following is the judgment delivered by

//The Court//

Vincent Pouliot, on his own behalf.

Stephen A. Scott, for the interveners Roopnarine Singh, Keith Owen Henderson, Claude
Leclerc, Kenneth O’Donnell and Van Hoven Petteway.

Guy Bertrand and Patrick Monahan, for the intervener Guy Bertrand.

Mary Eberts and Anne Bayefsky, for the intervener the Ad Hoc Committee of Canadian
Women on the Constitution.

Raj Anand and M. Kate Stephenson, for the intervener the Minority Advocacy and
Rights Council.
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7
Section 3 of the Supreme Court Act establishes this Court both as a "general court of
appeal" for Canada and as an "additional court for the better administration of the laws of Canada".
These two roles reflect the two heads of power enumerated in s. 101 of the Constitution Act, 1867.
However, the "laws of Canada" referred to in s. 101 consist only of federal law and statute: see
Quebec North Shore Paper Co. v. Canadian Pacific Ltd., [1977] 2 S.C.R. 1054, at pp. 1065-66. As
a result, the phrase "additional courts" contained in s. 101 is an insufficient basis upon which to
ground the special jurisdiction established in s. 53 of the Supreme Court Act, which clearly exceeds
a consideration of federal law alone (see, e.g., s. 53(2)). Section 53 must therefore be taken as
enacted pursuant to Parliament's power to create a "general court of appeal" for Canada.

6
In Re References by Governor-General in Council (1910), 43 S.C.R. 536, affirmed on
appeal to the Privy Council, [1912] A.C. 571 (sub nom. Attorney-General for Ontario v. AttorneyGeneral for Canada), the constitutionality of this Court's special jurisdiction was twice upheld. The
Court is asked to revisit these decisions. In light of the significant changes in the role of this Court
since 1912, and the very important issues raised in this Reference, it is appropriate to reconsider
briefly the constitutional validity of the Court's reference jurisdiction.

A. The Constitutional Validity of Section 53 of the Supreme Court Act

5
Notwithstanding certain formal objections by the Attorney General of Canada, it is our
view that the amicus curiae was within his rights to make the preliminary objections, and that we
should deal with them.

4
The amicus curiae argued that s. 101 of the Constitution Act, 1867 does not give
Parliament the authority to grant this Court the jurisdiction provided for in s. 53 of the Supreme
Court Act, R.S.C., 1985, c. S-26. Alternatively, it is submitted that even if Parliament were entitled
to enact s. 53 of the Supreme Court Act, the scope of that section should be interpreted to exclude the
kinds of questions the Governor in Council has submitted in this Reference. In particular, it is
contended that this Court cannot answer Question 2, since it is a question of "pure" international law
over which this Court has no jurisdiction. Finally, even if this Court's reference jurisdiction is
constitutionally valid, and even if the questions are within the purview of s. 53 of the Supreme Court
Act, it is argued that the three questions referred to the Court are speculative, of a political nature,
and, in any event, are not ripe for judicial decision, and therefore are not justiciable.

II. The Preliminary Objections to the Court's Reference Jurisdiction

3
Before turning to Question 1, as a preliminary matter, it is necessary to deal with the
issues raised with regard to this Court's reference jurisdiction.

3. In the event of a conflict between domestic and international law on the right of the
National Assembly, legislature or government of Quebec to effect the secession of
Quebec from Canada unilaterally, which would take precedence in Canada?
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12

(a) the interpretation of the Constitution Acts;

53. (1) The Governor in Council may refer to the Court for hearing and
consideration important questions of law or fact concerning

Section 53 provides in its relevant parts as follows:

16

The amicus curiae submits that

15
Moreover, the Canadian Constitution does not insist on a strict separation of powers.
Parliament and the provincial legislatures may properly confer other legal functions on the courts,
and may confer certain judicial functions on bodies that are not courts. The exception to this rule
relates only to s. 96 courts. Thus, even though the rendering of advisory opinions is quite clearly
done outside the framework of adversarial litigation, and such opinions are traditionally obtained by
the executive from the law officers of the Crown, there is no constitutional bar to this Court's receipt
of jurisdiction to undertake such an advisory role. The legislative grant of reference jurisdiction
found in s. 53 of the Supreme Court Act is therefore constitutionally valid.

14
In addition, the judicial systems in several European countries (such as Germany,
France, Italy, Spain, Portugal and Belgium) include courts dedicated to the review of constitutional
claims; these tribunals do not require a concrete dispute involving individual rights to examine the
constitutionality of a new law -- an "abstract or objective question" is sufficient. See L. Favoreu,
"American and European Models of Constitutional Justice", in D. S. Clark, ed., Comparative and
Private International Law (1990), 105, at p. 113. The European Court of Justice, the European
Court of Human Rights, and the Inter-American Court of Human Rights also all enjoy explicit grants
of jurisdiction to render advisory opinions. See Treaty establishing the European Community,
Art. 228(6); Protocol No. 2 of the Convention for the Protection of Human Rights and Fundamental
Freedoms, Europ. T.S. No. 5, p. 36; Statute of the Inter-American Court of Human Rights, Art. 2.
There is no plausible basis on which to conclude that a court is, by its nature, inherently precluded
from undertaking another legal function in tandem with its judicial duties.

13
However, the U.S. Supreme Court did not conclude that it was unable to render advisory
opinions because no such express power was included in the United States Constitution. Quite the
contrary, it based this conclusion on the express limitation in art. III, § 2 restricting federal court
jurisdiction to actual "cases" or "controversies". See, e.g., Muskrat v. United States, 219 U.S. 346
(1911), at p. 362. This section reflects the strict separation of powers in the American federal
constitutional arrangement. Where the "case or controversy" limitation is missing from their
respective state constitutions, some American state courts do undertake advisory functions (e.g., in
at least two states -- Alabama and Delaware -- advisory opinions are authorized, in certain
circumstances, by statute: see Ala. Code 1975 § 12-2-10; Del. Code Ann. tit. 10, § 141 (1996
Supp.)).

B. The Court's Jurisdiction Under Section 53

[TRANSLATION] [e]ither this constitutional power [to give the highest court in the
federation jurisdiction to give advisory opinions] is expressly provided for by the
Constitution, as is the case in India (Constitution of India, art. 143), or it is not provided

- 12 for therein and so it simply does not exist. This is what the Supreme Court of the
United States has held. [Emphasis added.]

(2) May a Court of Appeal Undertake Advisory Functions?

11
It is also argued that this Court's original jurisdiction is unconstitutional because it
conflicts with the original jurisdiction of the provincial superior courts and usurps the normal
appellate process. However, Parliament's power to establish a general court of appeal pursuant to
s. 101 is plenary, and takes priority over the province's power to control the administration of justice
in s. 92(14). See Attorney-General for Ontario v. Attorney-General for Canada, [1947] A.C. 127
(P.C.). Thus, even if it could be said that there is any conflict between this Court's reference
jurisdiction and the original jurisdiction of the provincial superior courts, any such conflict must be
resolved in favour of Parliament's exercise of its plenary power to establish a "general court of
appeal" provided, as discussed below, advisory functions are not to be considered inconsistent with
the functions of a general court of appeal.

10
The English Court of Appeal, the U.S. Supreme Court and certain courts of appeal in
Canada exercise an original jurisdiction in addition to their appellate functions. See De Demko v.
Home Secretary, [1959] A.C. 654 (H.L.), at p. 660; Re Forest and Registrar of Court of Appeal of
Manitoba (1977), 77 D.L.R. (3d) 445 (Man. C.A.), at p. 453; United States Constitution, art. III, § 2.
Although these courts are not constituted under a head of power similar to s. 101, they certainly
provide examples which suggest that there is nothing inherently self-contradictory about an appellate
court exercising original jurisdiction on an exceptional basis.

9
The words "general court of appeal" in s. 101 denote the status of the Court within the
national court structure and should not be taken as a restrictive definition of the Court's functions. In
most instances, this Court acts as the exclusive ultimate appellate court in the country, and, as such,
is properly constituted as the "general court of appeal" for Canada. Moreover, it is clear that an
appellate court can receive, on an exceptional basis, original jurisdiction not incompatible with its
appellate jurisdiction.

(1) May a Court of Appeal Exercise an Original Jurisdiction?

8
Section 53 of the Supreme Court Act is intra vires Parliament's power under s. 101 if, in
"pith and substance", it is legislation in relation to the constitution or organization of a "general
court of appeal". Section 53 is defined by two leading characteristics -- it establishes an original
jurisdiction in this Court and imposes a duty on the Court to render advisory opinions. Section 53 is
therefore constitutionally valid only if (1) a "general court of appeal" may properly exercise an
original jurisdiction; and (2) a "general court of appeal" may properly undertake other legal
functions, such as the rendering of advisory opinions.
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21
Second, there is a concern that Question 2 is beyond the competence of this Court, as a
domestic court, because it requires the Court to look at international law rather than domestic law.

20
The first contention is that in answering Question 2, the Court would be exceeding its
jurisdiction by purporting to act as an international tribunal. The simple answer to this submission is
that this Court would not, in providing an advisory opinion in the context of a reference, be
purporting to "act as" or substitute itself for an international tribunal. In accordance with well
accepted principles of international law, this Court's answer to Question 2 would not purport to bind
any other state or international tribunal that might subsequently consider a similar question. The
Court nevertheless has jurisdiction to provide an advisory opinion to the Governor in Council in its
capacity as a national court on legal questions touching and concerning the future of the Canadian
federation.

19
However, the amicus curiae has also raised some specific concerns regarding this
Court's jurisdiction to answer Question 2. The question, on its face, falls within the scope of s. 53,
but the concern is a more general one with respect to the jurisdiction of this Court, as a domestic
tribunal, to answer what is described as a question of "pure" international law.

18
This submission cannot be accepted. Question 1 is directed, at least in part, to the
interpretation of the Constitution Acts, which are referred to in s. 53(1)(a). Both Question 1 and
Question 2 fall within s. 53(1)(d), since they relate to the powers of the legislature or government of
a Canadian province. Finally, all three questions are clearly "important questions of law or fact
concerning any matter" so that they must come within s. 53(2).

17
It is argued that even if Parliament were entitled to enact s. 53 of the Supreme Court Act,
the questions submitted by the Governor in Council fall outside the scope of that section.

(3) Any question concerning any of the matters mentioned in subsections (1) and
(2), and referred to the Court by the Governor in Council, shall be conclusively deemed
to be an important question.

(2) The Governor in Council may refer to the Court for hearing and consideration
important questions of law or fact concerning any matter, whether or not in the opinion
of the Court ejusdem generis with the enumerations contained in subsection (1), with
reference to which the Governor in Council sees fit to submit any such question.

(d) the powers of the Parliament of Canada, or of the legislatures of the provinces,
or of the respective governments thereof, whether or not the particular power in
question has been or is proposed to be exercised.

...
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26
Though a reference differs from the Court's usual adjudicative function, the Court should
not, even in the context of a reference, entertain questions that would be inappropriate to answer.
However, given the very different nature of a reference, the question of the appropriateness of
answering a question should not focus on whether the dispute is formally adversarial or whether it
disposes of cognizable rights. Rather, it should consider whether the dispute is appropriately

25
In the context of a reference, the Court, rather than acting in its traditional adjudicative
function, is acting in an advisory capacity. The very fact that the Court may be asked hypothetical
questions in a reference, such as the constitutionality of proposed legislation, engages the Court in
an exercise it would never entertain in the context of litigation. No matter how closely the procedure
on a reference may mirror the litigation process, a reference does not engage the Court in a
disposition of rights. For the same reason, the Court may deal on a reference with issues that might
otherwise be considered not yet "ripe" for decision.

(3) the questions are not yet ripe for judicial consideration.

(2) the questions are not justiciable because they are political in nature;

(1) the questions are not justiciable because they are too "theoretical" or speculative;

24
It is submitted that even if the Court has jurisdiction over the questions referred, the
questions themselves are not justiciable. Three main arguments are raised in this regard:

C. Justiciability

23
More importantly, Question 2 of this Reference does not ask an abstract question of
"pure" international law but seeks to determine the legal rights and obligations of the National
Assembly, legislature or government of Quebec, institutions that clearly exist as part of the Canadian
legal order. As will be seen, the amicus curiae himself submitted that the success of any initiative
on the part of Quebec to secede from the Canadian federation would be governed by international
law. In these circumstances, a consideration of international law in the context of this Reference
about the legal aspects of the unilateral secession of Quebec is not only permissible but unavoidable.

22
This concern is groundless. In a number of previous cases, it has been necessary for this
Court to look to international law to determine the rights or obligations of some actor within the
Canadian legal system. For example, in Reference re Powers to Levy Rates on Foreign Legations
and High Commissioners' Residences, [1943] S.C.R. 208, the Court was required to determine
whether, taking into account the principles of international law with respect to diplomatic immunity,
a municipal council had the power to levy rates on certain properties owned by foreign governments.
In two subsequent references, this Court used international law to determine whether the federal
government or a province possessed proprietary rights in certain portions of the territorial sea and
continental shelf (Reference re Ownership of Offshore Mineral Rights of British Columbia, [1967]
S.C.R. 792; Reference re Newfoundland Continental Shelf, [1984] 1 S.C.R. 86).
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29
Finally, we turn to the proposition that even though the questions referred to us are
justiciable in the "reference" sense, the Court must still determine whether it should exercise its
discretion to refuse to answer the questions on a pragmatic basis.

28
As to the "legal" nature of the questions posed, if the Court is of the opinion that it is
being asked a question with a significant extralegal component, it may interpret the question so as to
answer only its legal aspects; if this is not possible, the Court may decline to answer the question. In
the present Reference the questions may clearly be interpreted as directed to legal issues, and, so
interpreted, the Court is in a position to answer them.

27
As to the "proper role" of the Court, it is important to underline, contrary to the
submission of the amicus curiae, that the questions posed in this Reference do not ask the Court to
usurp any democratic decision that the people of Quebec may be called upon to make. The
questions posed by the Governor in Council, as we interpret them, are strictly limited to aspects of
the legal framework in which that democratic decision is to be taken. The attempted analogy to the
U.S. "political questions" doctrine therefore has no application. The legal framework having been
clarified, it will be for the population of Quebec, acting through the political process, to decide
whether or not to pursue secession. As will be seen, the legal framework involves the rights and
obligations of Canadians who live outside the province of Quebec, as well as those who live within
Quebec.

(ii) if the Court could not give an answer that lies within its area of expertise: the
interpretation of law.

(i) if to do so would take the Court beyond its own assessment of its proper role in the
constitutional framework of our democratic form of government or

Thus the circumstances in which the Court may decline to answer a reference question on the basis
of "non-justiciability" include:

While there may be many reasons why a question is non-justiciable, in this appeal
the Attorney General of Canada submitted that to answer the questions would draw the
Court into a political controversy and involve it in the legislative process. In exercising
its discretion whether to determine a matter that is alleged to be non-justiciable, the
Court's primary concern is to retain its proper role within the constitutional framework
of our democratic form of government. . . . In considering its appropriate role the Court
must determine whether the question is purely political in nature and should, therefore,
be determined in another forum or whether it has a sufficient legal component to
warrant the intervention of the judicial branch. [Emphasis added.]

addressed by a court of law. As we stated in Reference re Canada Assistance Plan (B.C.), [1991] 2
S.C.R. 525, at p. 545:
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32
As we confirmed in Reference re Objection by Quebec to a Resolution to amend the
Constitution, [1982] 2 S.C.R. 793, at p. 806, "The Constitution Act, 1982 is now in force. Its legality
is neither challenged nor assailable." The "Constitution of Canada" certainly includes the
constitutional texts enumerated in s. 52(2) of the Constitution Act, 1982. Although these texts have
a primary place in determining constitutional rules, they are not exhaustive. The Constitution also
"embraces unwritten, as well as written rules", as we recently observed in the Provincial Judges

(1) Introduction

Under the Constitution of Canada, can the National Assembly, legislature or
government of Quebec effect the secession of Quebec from Canada unilaterally?

A. Question 1

III. Reference Questions

The Reference questions raise issues of fundamental public importance. It cannot be said that the
questions are too imprecise or ambiguous to permit a proper legal answer. Nor can it be said that the
Court has been provided with insufficient information regarding the present context in which the
questions arise. Thus, the Court is duty bound in the circumstances to provide its answers.

If the questions are thought to be ambiguous, this Court should not, in a
constitutional reference, be in a worse position than that of a witness in a trial and feel
compelled simply to answer yes or no. Should it find that a question might be
misleading, or should it simply avoid the risk of misunderstanding, the Court is free
either to interpret the question . . . or it may qualify both the question and the answer. . .
.

31
There is no doubt that the questions posed in this Reference raise difficult issues and are
susceptible to varying interpretations. However, rather than refusing to answer at all, the Court is
guided by the approach advocated by the majority on the "conventions" issue in Reference re
Resolution to Amend the Constitution, [1981] 1 S.C.R. 753 (Patriation Reference), at pp. 875-76:

30
Generally, the instances in which the Court has exercised its discretion to refuse to
answer a reference question that is otherwise justiciable can be broadly divided into two categories.
First, where the question is too imprecise or ambiguous to permit a complete or accurate answer:
see, e.g., McEvoy v. Attorney General for New Brunswick, [1983] 1 S.C.R. 704; Reference re Waters
and Water-Powers, [1929] S.C.R. 200; Reference re Goods and Services Tax, [1992] 2 S.C.R. 445;
Reference re Remuneration of Judges of the Provincial Court of Prince Edward Island, [1997] 3
S.C.R. 3 (Provincial Judges Reference), at para. 256. Second, where the parties have not provided
sufficient information to allow the Court to provide a complete or accurate answer: see, e.g.,
Reference re Education System in Island of Montreal, [1926] S.C.R. 246; Reference re Authority of
Parliament in relation to the Upper House, [1980] 1 S.C.R. 54 (Senate Reference); Provincial
Judges Reference, at para. 257.
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35
Confederation was an initiative of elected representatives of the people then living in the
colonies scattered across part of what is now Canada. It was not initiated by Imperial fiat. In March
1864, a select committee of the Legislative Assembly of the Province of Canada, chaired by George
Brown, began to explore prospects for constitutional reform. The committee's report, released in
June 1864, recommended that a federal union encompassing Canada East and Canada West, and
perhaps the other British North American colonies, be pursued. A group of Reformers from Canada
West, led by Brown, joined with Γtienne P. Taché and John A. Macdonald in a coalition government
for the purpose of engaging in constitutional reform along the lines of the federal model proposed by
the committee's report.

34
Because this Reference deals with questions fundamental to the nature of Canada, it
should not be surprising that it is necessary to review the context in which the Canadian union has
evolved. To this end, we will briefly describe the legal evolution of the Constitution and the
foundational principles governing constitutional amendments. Our purpose is not to be exhaustive,
but to highlight the features most relevant in the context of this Reference.

33
In our constitutional tradition, legality and legitimacy are linked. The precise nature of
this link will be discussed below. However, at this stage, we wish to emphasize only that our
constitutional history demonstrates that our governing institutions have adapted and changed to
reflect changing social and political values. This has generally been accomplished by methods that
have ensured continuity, stability and legal order.

(2) Historical Context: The Significance of Confederation

These supporting principles and rules, which include constitutional conventions and the workings of
Parliament, are a necessary part of our Constitution because problems or situations may arise which
are not expressly dealt with by the text of the Constitution. In order to endure over time, a
constitution must contain a comprehensive set of rules and principles which are capable of providing
an exhaustive legal framework for our system of government. Such principles and rules emerge
from an understanding of the constitutional text itself, the historical context, and previous judicial
interpretations of constitutional meaning. In our view, there are four fundamental and organizing
principles of the Constitution which are relevant to addressing the question before us (although this
enumeration is by no means exhaustive): federalism; democracy; constitutionalism and the rule of
law; and respect for minorities. The foundation and substance of these principles are addressed in
the following paragraphs. We will then turn to their specific application to the first reference
question before us.

the global system of rules and principles which govern the exercise of constitutional
authority in the whole and in every part of the Canadian state.

Reference, supra, at para. 92. Finally, as was said in the Patriation Reference, supra, at p. 874, the
Constitution of Canada includes
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40
Confirmation of the Quebec Resolutions was achieved more smoothly in central Canada
than in the Maritimes. In February and March 1865, the Quebec Resolutions were the subject of
almost six weeks of sustained debate in both houses of the Canadian legislature. The Canadian
Legislative Assembly approved the Quebec Resolutions in March 1865 with the support of a
majority of members from both Canada East and Canada West. The governments of both Prince
Edward Island and Newfoundland chose, in accordance with popular sentiment in both colonies, not
to accede to the Quebec Resolutions. In New Brunswick, a general election was required before
Premier Tilley's pro-Confederation party prevailed. In Nova Scotia, Premier Tupper ultimately
obtained a resolution from the House of Assembly favouring Confederation.

39
Legally, there remained only the requirement to have the Quebec Resolutions put into
proper form and passed by the Imperial Parliament in London. However, politically, it was thought
that more was required. Indeed, Resolution 70 provided that "The Sanction of the Imperial and
Local Parliaments shall be sought for the Union of the Provinces, on the principles adopted by the
Conference." (Cited in J. Pope, ed., Confederation: Being a Series of Hitherto Unpublished
Documents Bearing on the British North America Act (1895), at p. 52 (emphasis added).)

38
Several matters remained to be resolved, and so the Charlottetown delegates agreed to
meet again at Quebec in October, and to invite Newfoundland to send a delegation to join them. The
Quebec Conference began on October 10, 1864. Thirty-three delegates (two from Newfoundland,
seven from New Brunswick, five from Nova Scotia, seven from Prince Edward Island, and twelve
from the Province of Canada) met over a two and a half week period. Precise consideration of each
aspect of the federal structure preoccupied the political agenda. The delegates approved
72 resolutions, addressing almost all of what subsequently made its way into the final text of the
Constitution Act, 1867. These included guarantees to protect French language and culture, both
directly (by making French an official language in Quebec and Canada as a whole) and indirectly
(by allocating jurisdiction over education and "Property and Civil Rights in the Province" to the
provinces). The protection of minorities was thus reaffirmed.

37
The salient aspects of the agreement may be briefly outlined. There was to be a federal
union featuring a bicameral central legislature. Representation in the Lower House was to be based
on population, whereas in the Upper House it was to be based on regional equality, the regions
comprising Canada East, Canada West and the Maritimes. The significance of the adoption of a
federal form of government cannot be exaggerated. Without it, neither the agreement of the
delegates from Canada East nor that of the delegates from the maritime colonies could have been
obtained.

36
An opening to pursue federal union soon arose. The leaders of the maritime colonies
had planned to meet at Charlottetown in the fall to discuss the perennial topic of maritime union.
The Province of Canada secured invitations to send a Canadian delegation. On September 1, 1864,
23 delegates (five from New Brunswick, five from Nova Scotia, five from Prince Edward Island, and
eight from the Province of Canada) met in Charlottetown. After five days of discussion, the
delegates reached agreement on a plan for federal union.
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Now, when we [are] united together, if union [is] attained, we [shall] form a political
nationality with which neither the national origin, nor the religion of any individual,
[will] interfere. It was lamented by some that we had this diversity of races, and hopes

43
Federalism was a legal response to the underlying political and cultural realities that
existed at Confederation and continue to exist today. At Confederation, political leaders told their
respective communities that the Canadian union would be able to reconcile diversity with unity. It is
pertinent, in the context of the present Reference, to mention the words of George-Γtienne Cartier
(cited in the Parliamentary Debates on the subject of the Confederation (1865), at p. 60):

The interdependence characterized by "vast obligations, political and commercial", referred to by the
Colonial Secretary in 1868, has, of course, multiplied immeasurably in the last 130 years.

(Quoted in H. Wade MacLauchlan, "Accounting for Democracy and the Rule of Law
in the Quebec Secession Reference" (1997), 76 Can. Bar Rev. 155, at p. 168.)

46
Canada's evolution from colony to fully independent state was gradual. The Imperial
Parliament's passage of the Statute of Westminster, 1931 (U.K.), 22 & 23 Geo. 5, c. 4, confirmed in
law what had earlier been confirmed in fact by the Balfour Declaration of 1926, namely, that Canada
was an independent country. Thereafter, Canadian law alone governed in Canada, except where
Canada expressly consented to the continued application of Imperial legislation. Canada's

45
After 1867, the Canadian federation continued to evolve both territorially and politically.
New territories were admitted to the union and new provinces were formed. In 1870, Rupert’s Land
and the Northwest Territories were admitted and Manitoba was formed as a province. British
Columbia was admitted in 1871, Prince Edward Island in 1873, and the Arctic Islands were added in
1880. In 1898, the Yukon Territory and in 1905, the provinces of Alberta and Saskatchewan were
formed from the Northwest Territories. Newfoundland was admitted in 1949 by an amendment to
the Constitution Act, 1867. The new territory of Nunavut was carved out of the Northwest
Territories in 1993 with the partition to become effective in April 1999.

44
A federal-provincial division of powers necessitated a written constitution which
circumscribed the powers of the new Dominion and Provinces of Canada. Despite its federal
structure, the new Dominion was to have "a Constitution similar in Principle to that of the United
Kingdom" (Constitution Act, 1867, preamble). Allowing for the obvious differences between the
governance of Canada and the United Kingdom, it was nevertheless thought important to thus
emphasize the continuity of constitutional principles, including democratic institutions and the rule
of law; and the continuity of the exercise of sovereign power transferred from Westminster to the
federal and provincial capitals of Canada.

The federal-provincial division of powers was a legal recognition of the diversity that existed among
the initial members of Confederation, and manifested a concern to accommodate that diversity
within a single nation by granting significant powers to provincial governments. The Constitution
Act, 1867 was an act of nation-building. It was the first step in the transition from colonies
separately dependent on the Imperial Parliament for their governance to a unified and independent
political state in which different peoples could resolve their disagreements and work together toward
common goals and a common interest. Federalism was the political mechanism by which diversity
could be reconciled with unity.

42
There was an early attempt at secession. In the first Dominion election in September
1867, Premier Tupper's forces were decimated: members opposed to Confederation won 18 of Nova
Scotia's 19 federal seats, and in the simultaneous provincial election, 36 of the 38 seats in the
provincial legislature. Newly-elected Premier Joseph Howe led a delegation to the Imperial
Parliament in London in an effort to undo the new constitutional arrangements, but it was too late.
The Colonial Office rejected Premier Howe's plea to permit Nova Scotia to withdraw from
Confederation. As the Colonial Secretary wrote in 1868:

The neighbouring province of New Brunswick has entered into the union in reliance
on having with it the sister province of Nova Scotia; and vast obligations, political
and commercial, have already been contracted on the faith of a measure so long
discussed and so solemnly adopted. . . . I trust that the Assembly and the people of
Nova Scotia will not be surprised that the Queen's government feel that they would
not be warranted in advising the reversal of a great measure of state, attended by so
many extensive consequences already in operation. . . .

were expressed that this distinctive feature would cease. The idea of unity of races [is]
utopian -- it [is] impossible. Distinctions of this kind [will] always exist. Dissimilarity,
in fact, appear[s] to be the order of the physical world and of the moral world, as well as
in the political world. But with regard to the objection based on this fact, to the effect
that a great nation [can]not be formed because Lower Canada [is] in great part French
and Catholic, and Upper Canada [is] British and Protestant, and the Lower Provinces
[are] mixed, it [is] futile and worthless in the extreme. . . . In our own Federation we
[will] have Catholic and Protestant, English, French, Irish and Scotch, and each by his
efforts and his success [will] increase the prosperity and glory of the new
Confederacy. . . . [W]e [are] of different races, not for the purpose of warring against
each other, but in order to compete and emulate for the general welfare.
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41
Sixteen delegates (five from New Brunswick, five from Nova Scotia, and six from the
Province of Canada) met in London in December 1866 to finalize the plan for Confederation. To
this end, they agreed to some slight modifications and additions to the Quebec Resolutions. Minor
changes were made to the distribution of powers, provision was made for the appointment of extra
senators in the event of a deadlock between the House of Commons and the Senate, and certain
religious minorities were given the right to appeal to the federal government where their
denominational school rights were adversely affected by provincial legislation. The British North
America Bill was drafted after the London Conference with the assistance of the Colonial Office,
and was introduced into the House of Lords in February 1867. The Act passed third reading in the
House of Commons on March 8, received royal assent on March 29, and was proclaimed on July 1,
1867. The Dominion of Canada thus became a reality.
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49
What are those underlying principles? Our Constitution is primarily a written one, the
product of 131 years of evolution. Behind the written word is an historical lineage stretching back
through the ages, which aids in the consideration of the underlying constitutional principles. These
principles inform and sustain the constitutional text: they are the vital unstated assumptions upon
which the text is based. The following discussion addresses the four foundational constitutional
principles that are most germane for resolution of this Reference: federalism, democracy,
constitutionalism and the rule of law, and respect for minority rights. These defining principles
function in symbiosis. No single principle can be defined in isolation from the others, nor does any
one principle trump or exclude the operation of any other.

(a) Nature of the Principles

(3) Analysis of the Constitutional Principles

48
We think it apparent from even this brief historical review that the evolution of our
constitutional arrangements has been characterized by adherence to the rule of law, respect for
democratic institutions, the accommodation of minorities, insistence that governments adhere to
constitutional conduct and a desire for continuity and stability. We now turn to a discussion of the
general constitutional principles that bear on the present Reference.

47
Legal continuity, which requires an orderly transfer of authority, necessitated that the
1982 amendments be made by the Westminster Parliament, but the legitimacy as distinguished from
the formal legality of the amendments derived from political decisions taken in Canada within a
legal framework which this Court, in the Patriation Reference, had ruled was in accordance with our
Constitution. It should be noted, parenthetically, that the 1982 amendments did not alter the basic
division of powers in ss. 91 and 92 of the Constitution Act, 1867, which is the primary textual
expression of the principle of federalism in our Constitution, agreed upon at Confederation. It did,
however, have the important effect that, despite the refusal of the government of Quebec to join in
its adoption, Quebec has become bound to the terms of a Constitution that is different from that
which prevailed previously, particularly as regards provisions governing its amendment, and the
Canadian Charter of Rights and Freedoms. As to the latter, to the extent that the scope of
legislative powers was thereafter to be constrained by the Charter, the constraint operated as much
against federal legislative powers as against provincial legislative powers. Moreover, it is to be
remembered that s. 33, the "notwithstanding clause", gives Parliament and the provincial legislatures
authority to legislate on matters within their jurisdiction in derogation of the fundamental freedoms
(s. 2), legal rights (ss. 7 to 14) and equality rights (s. 15) provisions of the Charter.

independence from Britain was achieved through legal and political evolution with an adherence to
the rule of law and stability. The proclamation of the Constitution Act, 1982 removed the last
vestige of British authority over the Canadian Constitution and re-affirmed Canada’s commitment to
the protection of its minority, aboriginal, equality, legal and language rights, and fundamental
freedoms as set out in the Canadian Charter of Rights and Freedoms.
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54
Underlying constitutional principles may in certain circumstances give rise to
substantive legal obligations (have "full legal force", as we described it in the Patriation Reference,
supra, at p. 845), which constitute substantive limitations upon government action. These principles
may give rise to very abstract and general obligations, or they may be more specific and precise in
nature. The principles are not merely descriptive, but are also invested with a powerful normative

53
Given the existence of these underlying constitutional principles, what use may the
Court make of them? In the Provincial Judges Reference, supra, at paras. 93 and 104, we cautioned
that the recognition of these constitutional principles (the majority opinion referred to them as
"organizing principles" and described one of them, judicial independence, as an "unwritten norm")
could not be taken as an invitation to dispense with the written text of the Constitution. On the
contrary, we confirmed that there are compelling reasons to insist upon the primacy of our written
constitution. A written constitution promotes legal certainty and predictability, and it provides a
foundation and a touchstone for the exercise of constitutional judicial review. However, we also
observed in the Provincial Judges Reference that the effect of the preamble to the Constitution Act,
1867 was to incorporate certain constitutional principles by reference, a point made earlier in Fraser
v. Public Service Staff Relations Board, [1985] 2 S.C.R. 455, at pp. 462-63. In the Provincial
Judges Reference, at para. 104, we determined that the preamble "invites the courts to turn those
principles into the premises of a constitutional argument that culminates in the filling of gaps in the
express terms of the constitutional text".

52
The principles assist in the interpretation of the text and the delineation of spheres of
jurisdiction, the scope of rights and obligations, and the role of our political institutions. Equally
important, observance of and respect for these principles is essential to the ongoing process of
constitutional development and evolution of our Constitution as a "living tree", to invoke the famous
description in Edwards v. Attorney-General for Canada, [1930] A.C. 124 (P.C.), at p. 136. As this
Court indicated in New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the House of
Assembly), [1993] 1 S.C.R. 319, Canadians have long recognized the existence and importance of
unwritten constitutional principles in our system of government.

51
Although these underlying principles are not explicitly made part of the Constitution by
any written provision, other than in some respects by the oblique reference in the preamble to the
Constitution Act, 1867, it would be impossible to conceive of our constitutional structure without
them. The principles dictate major elements of the architecture of the Constitution itself and are as
such its lifeblood.

50
Our Constitution has an internal architecture, or what the majority of this Court in
OPSEU v. Ontario (Attorney General), [1987] 2 S.C.R. 2, at p. 57, called a "basic constitutional
structure". The individual elements of the Constitution are linked to the others, and must be
interpreted by reference to the structure of the Constitution as a whole. As we recently emphasized
in the Provincial Judges Reference, certain underlying principles infuse our Constitution and breathe
life into it. Speaking of the rule of law principle in the Manitoba Language Rights Reference, supra,
at p. 750, we held that "the principle is clearly implicit in the very nature of a Constitution". The
same may be said of the other three constitutional principles we underscore today.
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58
The principle of federalism recognizes the diversity of the component parts of
Confederation, and the autonomy of provincial governments to develop their societies within their
respective spheres of jurisdiction. The federal structure of our country also facilitates democratic
participation by distributing power to the government thought to be most suited to achieving the

57
This underlying principle of federalism, then, has exercised a role of considerable
importance in the interpretation of the written provisions of our Constitution. In the Patriation
Reference, supra, at pp. 905-9, we confirmed that the principle of federalism runs through the
political and legal systems of Canada. Indeed, Martland and Ritchie JJ., dissenting in the Patriation
Reference, at p. 821, considered federalism to be "the dominant principle of Canadian constitutional
law". With the enactment of the Charter, that proposition may have less force than it once did, but
there can be little doubt that the principle of federalism remains a central organizational theme of our
Constitution. Less obviously, perhaps, but certainly of equal importance, federalism is a political
and legal response to underlying social and political realities.

56
In a federal system of government such as ours, political power is shared by two orders
of government: the federal government on the one hand, and the provinces on the other. Each is
assigned respective spheres of jurisdiction by the Constitution Act, 1867. See, e.g., Liquidators of
the Maritime Bank of Canada v. Receiver-General of New Brunswick, [1892] A.C. 437 (P.C.), at
pp. 441-42. It is up to the courts "to control the limits of the respective sovereignties": Northern
Telecom Canada Ltd. v. Communication Workers of Canada, [1983] 1 S.C.R. 733, at p. 741. In
interpreting our Constitution, the courts have always been concerned with the federalism principle,
inherent in the structure of our constitutional arrangements, which has from the beginning been the
lodestar by which the courts have been guided.

55
It is undisputed that Canada is a federal state. Yet many commentators have observed
that, according to the precise terms of the Constitution Act, 1867, the federal system was only
partial. See, e.g., K. C. Wheare, Federal Government (4th ed. 1963), at pp. 18-20. This was so
because, on paper, the federal government retained sweeping powers which threatened to undermine
the autonomy of the provinces. Here again, however, a review of the written provisions of the
Constitution does not provide the entire picture. Our political and constitutional practice has
adhered to an underlying principle of federalism, and has interpreted the written provisions of the
Constitution in this light. For example, although the federal power of disallowance was included in
the Constitution Act, 1867, the underlying principle of federalism triumphed early. Many
constitutional scholars contend that the federal power of disallowance has been abandoned (e.g.,
P. W. Hogg, Constitutional Law of Canada (4th ed. 1997), at p. 120).

(b) Federalism

force, and are binding upon both courts and governments. "In other words", as this Court confirmed
in the Manitoba Language Rights Reference, supra, at p. 752, "in the process of Constitutional
adjudication, the Court may have regard to unwritten postulates which form the very foundation of
the Constitution of Canada". It is to a discussion of those underlying constitutional principles that
we now turn.
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62
The principle of democracy has always informed the design of our constitutional
structure, and continues to act as an essential interpretive consideration to this day. A majority of
this Court in OPSEU v. Ontario, supra, at p. 57, confirmed that "the basic structure of our

61
Democracy is a fundamental value in our constitutional law and political culture. While
it has both an institutional and an individual aspect, the democratic principle was also argued before
us in the sense of the supremacy of the sovereign will of a people, in this case potentially to be
expressed by Quebecers in support of unilateral secession. It is useful to explore in a summary way
these different aspects of the democratic principle.

(c) Democracy

60
Federalism was also welcomed by Nova Scotia and New Brunswick, both of which also
affirmed their will to protect their individual cultures and their autonomy over local matters. All
new provinces joining the federation sought to achieve similar objectives, which are no less
vigorously pursued by the provinces and territories as we approach the new millennium.

59
The principle of federalism facilitates the pursuit of collective goals by cultural and
linguistic minorities which form the majority within a particular province. This is the case in
Quebec, where the majority of the population is French-speaking, and which possesses a distinct
culture. This is not merely the result of chance. The social and demographic reality of Quebec
explains the existence of the province of Quebec as a political unit and indeed, was one of the
essential reasons for establishing a federal structure for the Canadian union in 1867. The experience
of both Canada East and Canada West under the Union Act, 1840 (U.K.), 3-4 Vict., c. 35, had not
been satisfactory. The federal structure adopted at Confederation enabled French-speaking
Canadians to form a numerical majority in the province of Quebec, and so exercise the considerable
provincial powers conferred by the Constitution Act, 1867 in such a way as to promote their
language and culture. It also made provision for certain guaranteed representation within the federal
Parliament itself.

More recently, in Haig v. Canada, [1993] 2 S.C.R. 995, at p. 1047, the majority of this Court held
that differences between provinces "are a rational part of the political reality in the federal process".
It was referring to the differential application of federal law in individual provinces, but the point
applies more generally. A unanimous Court expressed similar views in R. v. S. (S.), [1990] 2 S.C.R.
254, at pp. 287-88.

not to weld the Provinces into one, nor to subordinate Provincial Governments to a
central authority, but to establish a central government in which these Provinces should
be represented, entrusted with exclusive authority only in affairs in which they had a
common interest. Subject to this each Province was to retain its independence and
autonomy and to be directly under the Crown as its head.

particular societal objective having regard to this diversity. The scheme of the Constitution Act,
1867, it was said in Re the Initiative and Referendum Act, [1919] A.C. 935 (P.C.), at p. 942, was
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In institutional terms, democracy means that each of the provincial legislatures and the
federal Parliament is elected by popular franchise. These legislatures, we have said, are "at the core
of the system of representative government": New Brunswick Broadcasting, supra, at p. 387. In
individual terms, the right to vote in elections to the House of Commons and the provincial

The Court must be guided by the values and principles essential to a free and democratic
society which I believe to embody, to name but a few, respect for the inherent dignity of
the human person, commitment to social justice and equality, accommodation of a wide
variety of beliefs, respect for cultural and group identity, and faith in social and political
institutions which enhance the participation of individuals and groups in society.

64
Democracy is not simply concerned with the process of government. On the contrary, as
suggested in Switzman v. Elbling, supra, at p. 306, democracy is fundamentally connected to
substantive goals, most importantly, the promotion of self-government. Democracy accommodates
cultural and group identities: Reference re Provincial Electoral Boundaries, at p. 188. Put another
way, a sovereign people exercises its right to self-government through the democratic process. In
considering the scope and purpose of the Charter, the Court in R. v. Oakes, [1986] 1 S.C.R. 103,
articulated some of the values inherent in the notion of democracy (at p. 136):

63
Democracy is commonly understood as being a political system of majority rule. It is
essential to be clear what this means. The evolution of our democratic tradition can be traced back
to the Magna Carta (1215) and before, through the long struggle for Parliamentary supremacy which
culminated in the English Bill of Rights of 1689, the emergence of representative political
institutions in the colonial era, the development of responsible government in the 19th century, and
eventually, the achievement of Confederation itself in 1867. "[T]he Canadian tradition", the
majority of this Court held in Reference re Provincial Electoral Boundaries (Sask.), [1991] 2 S.C.R.
158, at p. 186, is "one of evolutionary democracy moving in uneven steps toward the goal of
universal suffrage and more effective representation". Since Confederation, efforts to extend the
franchise to those unjustly excluded from participation in our political system — such as women,
minorities, and aboriginal peoples — have continued, with some success, to the present day.

Constitution, as established by the Constitution Act, 1867, contemplates the existence of certain
political institutions, including freely elected legislative bodies at the federal and provincial levels".
As is apparent from an earlier line of decisions emanating from this Court, including Switzman v.
Elbling, [1957] S.C.R. 285, Saumur v. City of Quebec, [1953] 2 S.C.R. 299, Boucher v. The King,
[1951] S.C.R. 265, and Reference re Alberta Statutes, [1938] S.C.R. 100, the democracy principle
can best be understood as a sort of baseline against which the framers of our Constitution, and
subsequently, our elected representatives under it, have always operated. It is perhaps for this reason
that the principle was not explicitly identified in the text of the Constitution Act, 1867 itself. To
have done so might have appeared redundant, even silly, to the framers. As explained in the
Provincial Judges Reference, supra, at para. 100, it is evident that our Constitution contemplates that
Canada shall be a constitutional democracy. Yet this merely demonstrates the importance of
underlying constitutional principles that are nowhere explicitly described in our constitutional texts.
The representative and democratic nature of our political institutions was simply assumed.

- 25 -

68
Finally, we highlight that a functioning democracy requires a continuous process of
discussion. The Constitution mandates government by democratic legislatures, and an executive
accountable to them, "resting ultimately on public opinion reached by discussion and the interplay of
ideas" (Saumur v. City of Quebec, supra, at p. 330). At both the federal and provincial level, by its
very nature, the need to build majorities necessitates compromise, negotiation, and deliberation. No
one has a monopoly on truth, and our system is predicated on the faith that in the marketplace of
ideas, the best solutions to public problems will rise to the top. Inevitably, there will be dissenting
voices. A democratic system of government is committed to considering those dissenting voices,

67
The consent of the governed is a value that is basic to our understanding of a free and
democratic society. Yet democracy in any real sense of the word cannot exist without the rule of
law. It is the law that creates the framework within which the "sovereign will" is to be ascertained
and implemented. To be accorded legitimacy, democratic institutions must rest, ultimately, on a
legal foundation. That is, they must allow for the participation of, and accountability to, the people,
through public institutions created under the Constitution. Equally, however, a system of
government cannot survive through adherence to the law alone. A political system must also
possess legitimacy, and in our political culture, that requires an interaction between the rule of law
and the democratic principle. The system must be capable of reflecting the aspirations of the people.
But there is more. Our law's claim to legitimacy also rests on an appeal to moral values, many of
which are imbedded in our constitutional structure. It would be a grave mistake to equate legitimacy
with the "sovereign will" or majority rule alone, to the exclusion of other constitutional values.

66
It is, of course, true that democracy expresses the sovereign will of the people. Yet this
expression, too, must be taken in the context of the other institutional values we have identified as
pertinent to this Reference. The relationship between democracy and federalism means, for
example, that in Canada there may be different and equally legitimate majorities in different
provinces and territories and at the federal level. No one majority is more or less "legitimate" than
the others as an expression of democratic opinion, although, of course, the consequences will vary
with the subject matter. A federal system of government enables different provinces to pursue
policies responsive to the particular concerns and interests of people in that province. At the same
time, Canada as a whole is also a democratic community in which citizens construct and achieve
goals on a national scale through a federal government acting within the limits of its jurisdiction.
The function of federalism is to enable citizens to participate concurrently in different collectivities
and to pursue goals at both a provincial and a federal level.

legislatures, and to be candidates in those elections, is guaranteed to "Every citizen of Canada" by
virtue of s. 3 of the Charter. Historically, this Court has interpreted democracy to mean the process
of representative and responsible government and the right of citizens to participate in the political
process as voters (Reference re Provincial Electoral Boundaries, supra) and as candidates (Harvey
v. New Brunswick (Attorney General), [1996] 2 S.C.R. 876). In addition, the effect of s. 4 of the
Charter is to oblige the House of Commons and the provincial legislatures to hold regular elections
and to permit citizens to elect representatives to their political institutions. The democratic principle
is affirmed with particular clarity in that s. 4 is not subject to the notwithstanding power contained in
s. 33.
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The constitutionalism principle bears considerable similarity to the rule of law, although
they are not identical. The essence of constitutionalism in Canada is embodied in s. 52(1) of the
Constitution Act, 1982, which provides that "[t]he Constitution of Canada is the supreme law of
Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of
the inconsistency, of no force or effect." Simply put, the constitutionalism principle requires that all
government action comply with the Constitution. The rule of law principle requires that all
government action must comply with the law, including the Constitution. This Court has noted on
several occasions that with the adoption of the Charter, the Canadian system of government was
transformed to a significant extent from a system of Parliamentary supremacy to one of
constitutional supremacy. The Constitution binds all governments, both federal and provincial,

71
In the Manitoba Language Rights Reference, supra, at pp. 747-52, this Court outlined
the elements of the rule of law. We emphasized, first, that the rule of law provides that the law is
supreme over the acts of both government and private persons. There is, in short, one law for all.
Second, we explained, at p. 749, that "the rule of law requires the creation and maintenance of an
actual order of positive laws which preserves and embodies the more general principle of normative
order". It was this second aspect of the rule of law that was primarily at issue in the Manitoba
Language Rights Reference itself. A third aspect of the rule of law is, as recently confirmed in the
Provincial Judges Reference, supra, at para. 10, that "the exercise of all public power must find its
ultimate source in a legal rule". Put another way, the relationship between the state and the
individual must be regulated by law. Taken together, these three considerations make up a principle
of profound constitutional and political significance.

70
The principles of constitutionalism and the rule of law lie at the root of our system of
government. The rule of law, as observed in Roncarelli v. Duplessis, [1959] S.C.R. 121, at p. 142, is
"a fundamental postulate of our constitutional structure". As we noted in the Patriation Reference,
supra, at pp. 805-6, "[t]he 'rule of law' is a highly textured expression, importing many things which
are beyond the need of these reasons to explore but conveying, for example, a sense of orderliness,
of subjection to known legal rules and of executive accountability to legal authority". At its most
basic level, the rule of law vouchsafes to the citizens and residents of the country a stable,
predictable and ordered society in which to conduct their affairs. It provides a shield for individuals
from arbitrary state action.

(d) Constitutionalism and the Rule of Law

69
The Constitution Act, 1982 gives expression to this principle, by conferring a right to
initiate constitutional change on each participant in Confederation. In our view, the existence of this
right imposes a corresponding duty on the participants in Confederation to engage in constitutional
discussions in order to acknowledge and address democratic expressions of a desire for change in
other provinces. This duty is inherent in the democratic principle which is a fundamental predicate
of our system of governance.

and seeking to acknowledge and address those voices in the laws by which all in the community
must live.
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Canadians have never accepted that ours is a system of simple majority rule. Our
principle of democracy, taken in conjunction with the other constitutional principles discussed here,
is richer. Constitutional government is necessarily predicated on the idea that the political
representatives of the people of a province have the capacity and the power to commit the province
to be bound into the future by the constitutional rules being adopted. These rules are “binding” not
in the sense of frustrating the will of a majority of a province, but as defining the majority which
must be consulted in order to alter the fundamental balances of political power (including the
spheres of autonomy guaranteed by the principle of federalism), individual rights, and minority
rights in our society. Of course, those constitutional rules are themselves amenable to amendment,
but only through a process of negotiation which ensures that there is an opportunity for the
constitutionally defined rights of all the parties to be respected and reconciled.

75
The argument that the Constitution may be legitimately circumvented by resort to a
majority vote in a province-wide referendum is superficially persuasive, in large measure because it
seems to appeal to some of the same principles that underlie the legitimacy of the Constitution itself,
namely, democracy and self-government. In short, it is suggested that as the notion of popular
sovereignty underlies the legitimacy of our existing constitutional arrangements, so the same popular
sovereignty that originally led to the present Constitution must (it is argued) also permit "the people"
in their exercise of popular sovereignty to secede by majority vote alone. However, closer analysis
reveals that this argument is unsound, because it misunderstands the meaning of popular sovereignty
and the essence of a constitutional democracy.
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First, a constitution may provide an added safeguard for fundamental human rights and
individual freedoms which might otherwise be susceptible to government interference. Although
democratic government is generally solicitous of those rights, there are occasions when the majority
will be tempted to ignore fundamental rights in order to accomplish collective goals more easily or
effectively. Constitutional entrenchment ensures that those rights will be given due regard and
protection. Second, a constitution may seek to ensure that vulnerable minority groups are endowed
with the institutions and rights necessary to maintain and promote their identities against the
assimilative pressures of the majority. And third, a constitution may provide for a division of
political power that allocates political power amongst different levels of government. That purpose
would be defeated if one of those democratically elected levels of government could usurp the
powers of the other simply by exercising its legislative power to allocate additional political power
to itself unilaterally.

73
An understanding of the scope and importance of the principles of the rule of law and
constitutionalism is aided by acknowledging explicitly why a constitution is entrenched beyond the
reach of simple majority rule. There are three overlapping reasons.

including the executive branch (Operation Dismantle Inc. v. The Queen, [1985] 1 S.C.R. 441, at
p. 455). They may not transgress its provisions: indeed, their sole claim to exercise lawful authority
rests in the powers allocated to them under the Constitution, and can come from no other source.
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The concern of our courts and governments to protect minorities has been prominent in
recent years, particularly following the enactment of the Charter. Undoubtedly, one of the key
considerations motivating the enactment of the Charter, and the process of constitutional judicial
review that it entails, is the protection of minorities. However, it should not be forgotten that the
protection of minority rights had a long history before the enactment of the Charter. Indeed, the
protection of minority rights was clearly an essential consideration in the design of our constitutional
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However, we highlight that even though those provisions were the product of
negotiation and political compromise, that does not render them unprincipled. Rather, such a
concern reflects a broader principle related to the protection of minority rights. Undoubtedly, the
three other constitutional principles inform the scope and operation of the specific provisions that
protect the rights of minorities. We emphasize that the protection of minority rights is itself an
independent principle underlying our constitutional order. The principle is clearly reflected in the
Charter's provisions for the protection of minority rights. See, e.g., Reference re Public Schools Act
(Man.), s. 79(3), (4) and (7), [1993] 1 S.C.R. 839, and Mahe v. Alberta, [1990] 1 S.C.R. 342.

(e) Protection of Minorities
79
The fourth underlying constitutional principle we address here concerns the protection of
minorities. There are a number of specific constitutional provisions protecting minority language,
religion and education rights. Some of those provisions are, as we have recognized on a number of
occasions, the product of historical compromises. As this Court observed in Reference re Bill 30, An
Act to amend the Education Act (Ont.), [1987] 1 S.C.R. 1148, at p. 1173, and in Reference re
Education Act (Que.), [1993] 2 S.C.R. 511, at pp. 529-30, the protection of minority religious
education rights was a central consideration in the negotiations leading to Confederation. In the
absence of such protection, it was felt that the minorities in what was then Canada East and Canada
West would be submerged and assimilated. See also Greater Montreal Protestant School Board v.
Quebec (Attorney General), [1989] 1 S.C.R. 377, at pp. 401-2, and Adler v. Ontario, [1996] 3 S.C.R.
609. Similar concerns animated the provisions protecting minority language rights, as noted in
Société des Acadiens du Nouveau-Brunswick Inc. v. Association of Parents for Fairness in
Education, [1986] 1 S.C.R. 549, at p. 564.

78
It might be objected, then, that constitutionalism is therefore incompatible with
democratic government. This would be an erroneous view. Constitutionalism facilitates — indeed,
makes possible — a democratic political system by creating an orderly framework within which
people may make political decisions. Viewed correctly, constitutionalism and the rule of law are not
in conflict with democracy; rather, they are essential to it. Without that relationship, the political
will upon which democratic decisions are taken would itself be undermined.

77
In this way, our belief in democracy may be harmonized with our belief in
constitutionalism. Constitutional amendment often requires some form of substantial consensus
precisely because the content of the underlying principles of our Constitution demand it. By
requiring broad support in the form of an "enhanced majority" to achieve constitutional change, the
Constitution ensures that minority interests must be addressed before proposed changes which would
affect them may be enacted.
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The Constitution is the expression of the sovereignty of the people of Canada. It lies
within the power of the people of Canada, acting through their various governments duly elected and
recognized under the Constitution, to effect whatever constitutional arrangements are desired within

84
The secession of a province from Canada must be considered, in legal terms, to require
an amendment to the Constitution, which perforce requires negotiation. The amendments necessary
to achieve a secession could be radical and extensive. Some commentators have suggested that
secession could be a change of such a magnitude that it could not be considered to be merely an
amendment to the Constitution. We are not persuaded by this contention. It is of course true that the
Constitution is silent as to the ability of a province to secede from Confederation but, although the
Constitution neither expressly authorizes nor prohibits secession, an act of secession would purport
to alter the governance of Canadian territory in a manner which undoubtedly is inconsistent with our
current constitutional arrangements. The fact that those changes would be profound, or that they
would purport to have a significance with respect to international law, does not negate their nature as
amendments to the Constitution of Canada.

83
Secession is the effort of a group or section of a state to withdraw itself from the
political and constitutional authority of that state, with a view to achieving statehood for a new
territorial unit on the international plane. In a federal state, secession typically takes the form of a
territorial unit seeking to withdraw from the federation. Secession is a legal act as much as a
political one. By the terms of Question 1 of this Reference, we are asked to rule on the legality of
unilateral secession "[u]nder the Constitution of Canada". This is an appropriate question, as the
legality of unilateral secession must be evaluated, at least in the first instance, from the perspective
of the domestic legal order of the state from which the unit seeks to withdraw. As we shall see
below, it is also argued that international law is a relevant standard by which the legality of a
purported act of secession may be measured.

(4) The Operation of the Constitutional Principles in the Secession Context

82
Consistent with this long tradition of respect for minorities, which is at least as old as
Canada itself, the framers of the Constitution Act, 1982 included in s. 35 explicit protection for
existing aboriginal and treaty rights, and in s. 25, a non-derogation clause in favour of the rights of
aboriginal peoples. The "promise" of s. 35, as it was termed in R. v. Sparrow, [1990] 1 S.C.R. 1075,
at p. 1083, recognized not only the ancient occupation of land by aboriginal peoples, but their
contribution to the building of Canada, and the special commitments made to them by successive
governments. The protection of these rights, so recently and arduously achieved, whether looked at
in their own right or as part of the larger concern with minorities, reflects an important underlying
constitutional value.

structure even at the time of Confederation: Senate Reference, supra, at p. 71. Although Canada's
record of upholding the rights of minorities is not a spotless one, that goal is one towards which
Canadians have been striving since Confederation, and the process has not been without successes.
The principle of protecting minority rights continues to exercise influence in the operation and
interpretation of our Constitution.

- 30 -

88
The federalism principle, in conjunction with the democratic principle, dictates that the
clear repudiation of the existing constitutional order and the clear expression of the desire to pursue
secession by the population of a province would give rise to a reciprocal obligation on all parties to
Confederation to negotiate constitutional changes to respond to that desire. The amendment of the
Constitution begins with a political process undertaken pursuant to the Constitution itself. In
Canada, the initiative for constitutional amendment is the responsibility of democratically elected
representatives of the participants in Confederation. Those representatives may, of course, take their

87
Although the Constitution does not itself address the use of a referendum procedure, and
the results of a referendum have no direct role or legal effect in our constitutional scheme, a
referendum undoubtedly may provide a democratic method of ascertaining the views of the
electorate on important political questions on a particular occasion. The democratic principle
identified above would demand that considerable weight be given to a clear expression by the people
of Quebec of their will to secede from Canada, even though a referendum, in itself and without
more, has no direct legal effect, and could not in itself bring about unilateral secession. Our political
institutions are premised on the democratic principle, and so an expression of the democratic will of
the people of a province carries weight, in that it would confer legitimacy on the efforts of the
government of Quebec to initiate the Constitution's amendment process in order to secede by
constitutional means. In this context, we refer to a "clear" majority as a qualitative evaluation. The
referendum result, if it is to be taken as an expression of the democratic will, must be free of
ambiguity both in terms of the question asked and in terms of the support it achieves.

86
The “unilateral” nature of the act is of cardinal importance and we must be clear as to
what is understood by this term. In one sense, any step towards a constitutional amendment initiated
by a single actor on the constitutional stage is “unilateral”. We do not believe that this is the
meaning contemplated by Question 1, nor is this the sense in which the term has been used in
argument before us. Rather, what is claimed by a right to secede “unilaterally” is the right to
effectuate secession without prior negotiations with the other provinces and the federal government.
At issue is not the legality of the first step but the legality of the final act of purported unilateral
secession. The supposed juridical basis for such an act is said to be a clear expression of democratic
will in a referendum in the province of Quebec. This claim requires us to examine the possible
juridical impact, if any, of such a referendum on the functioning of our Constitution, and on the
claimed legality of a unilateral act of secession.

Canadian territory, including, should it be so desired, the secession of Quebec from Canada. As this
Court held in the Manitoba Language Rights Reference, supra, at p. 745, "[t]he Constitution of a
country is a statement of the will of the people to be governed in accordance with certain principles
held as fundamental and certain prescriptions restrictive of the powers of the legislature and
government". The manner in which such a political will could be formed and mobilized is a
somewhat speculative exercise, though we are asked to assume the existence of such a political will
for the purpose of answering the question before us. By the terms of this Reference, we have been
asked to consider whether it would be constitutional in such a circumstance for the National
Assembly, legislature or government of Quebec to effect the secession of Quebec from Canada
unilaterally.
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However, we are equally unable to accept the reverse proposition, that a clear
expression of self-determination by the people of Quebec would impose no obligations upon the
other provinces or the federal government. The continued existence and operation of the Canadian
constitutional order cannot remain indifferent to the clear expression of a clear majority of
Quebecers that they no longer wish to remain in Canada. This would amount to the assertion that

91
For both theoretical and practical reasons, we cannot accept this view. We hold that
Quebec could not purport to invoke a right of self-determination such as to dictate the terms of a
proposed secession to the other parties: that would not be a negotiation at all. As well, it would be
naive to expect that the substantive goal of secession could readily be distinguished from the
practical details of secession. The devil would be in the details. The democracy principle, as we
have emphasized, cannot be invoked to trump the principles of federalism and rule of law, the rights
of individuals and minorities, or the operation of democracy in the other provinces or in Canada as a
whole. No negotiations could be effective if their ultimate outcome, secession, is cast as an absolute
legal entitlement based upon an obligation to give effect to that act of secession in the Constitution.
Such a foregone conclusion would actually undermine the obligation to negotiate and render it
hollow.

90
The conduct of the parties in such negotiations would be governed by the same
constitutional principles which give rise to the duty to negotiate: federalism, democracy,
constitutionalism and the rule of law, and the protection of minorities. Those principles lead us to
reject two absolutist propositions. One of those propositions is that there would be a legal obligation
on the other provinces and federal government to accede to the secession of a province, subject only
to negotiation of the logistical details of secession. This proposition is attributed either to the
supposed implications of the democratic principle of the Constitution, or to the international law
principle of self-determination of peoples.

89
What is the content of this obligation to negotiate? At this juncture, we confront the
difficult inter-relationship between substantive obligations flowing from the Constitution and
questions of judicial competence and restraint in supervising or enforcing those obligations. This is
mirrored by the distinction between the legality and the legitimacy of actions taken under the
Constitution. We propose to focus first on the substantive obligations flowing from this obligation
to negotiate; once the nature of those obligations has been described, it is easier to assess the
appropriate means of enforcement of those obligations, and to comment on the distinction between
legality and legitimacy.

cue from a referendum, but in legal terms, constitution-making in Canada, as in many countries, is
undertaken by the democratically elected representatives of the people. The corollary of a
legitimate attempt by one participant in Confederation to seek an amendment to the Constitution is
an obligation on all parties to come to the negotiating table. The clear repudiation by the people of
Quebec of the existing constitutional order would confer legitimacy on demands for secession, and
place an obligation on the other provinces and the federal government to acknowledge and respect
that expression of democratic will by entering into negotiations and conducting them in accordance
with the underlying constitutional principles already discussed.
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No one can predict the course that such negotiations might take. The possibility that
they might not lead to an agreement amongst the parties must be recognized. Negotiations following
a referendum vote in favour of seeking secession would inevitably address a wide range of issues,
many of great import. After 131 years of Confederation, there exists, inevitably, a high level of
integration in economic, political and social institutions across Canada. The vision of those who
brought about Confederation was to create a unified country, not a loose alliance of autonomous
provinces. Accordingly, while there are regional economic interests, which sometimes coincide with
provincial boundaries, there are also national interests and enterprises (both public and private) that
would face potential dismemberment. There is a national economy and a national debt. Arguments
were raised before us regarding boundary issues. There are linguistic and cultural minorities,

95
Refusal of a party to conduct negotiations in a manner consistent with constitutional
principles and values would seriously put at risk the legitimacy of that party's assertion of its rights,
and perhaps the negotiation process as a whole. Those who quite legitimately insist upon the
importance of upholding the rule of law cannot at the same time be oblivious to the need to act in
conformity with constitutional principles and values, and so do their part to contribute to the
maintenance and promotion of an environment in which the rule of law may flourish.

94
In such circumstances, the conduct of the parties assumes primary constitutional
significance. The negotiation process must be conducted with an eye to the constitutional principles
we have outlined, which must inform the actions of all the participants in the negotiation process.

93
Is the rejection of both of these propositions reconcilable? Yes, once it is realized that
none of the rights or principles under discussion is absolute to the exclusion of the others. This
observation suggests that other parties cannot exercise their rights in such a way as to amount to an
absolute denial of Quebec's rights, and similarly, that so long as Quebec exercises its rights while
respecting the rights of others, it may propose secession and seek to achieve it through negotiation.
The negotiation process precipitated by a decision of a clear majority of the population of Quebec on
a clear question to pursue secession would require the reconciliation of various rights and
obligations by the representatives of two legitimate majorities, namely, the clear majority of the
population of Quebec, and the clear majority of Canada as a whole, whatever that may be. There
can be no suggestion that either of these majorities "trumps" the other. A political majority that does
not act in accordance with the underlying constitutional principles we have identified puts at risk the
legitimacy of the exercise of its rights.

other constitutionally recognized principles necessarily trump the clearly expressed democratic will
of the people of Quebec. Such a proposition fails to give sufficient weight to the underlying
constitutional principles that must inform the amendment process, including the principles of
democracy and federalism. The rights of other provinces and the federal government cannot deny
the right of the government of Quebec to pursue secession, should a clear majority of the people of
Quebec choose that goal, so long as in doing so, Quebec respects the rights of others. Negotiations
would be necessary to address the interests of the federal government, of Quebec and the other
provinces, and other participants, as well as the rights of all Canadians both within and outside
Quebec.
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In Operation Dismantle, supra, at p. 459, it was pointed out that justiciability is a "doctrine . .
. founded upon a concern with the appropriate role of the courts as the forum for the resolution of

In exercising its discretion whether to determine a matter that is alleged to be nonjusticiable, the Court's primary concern is to retain its proper role within the
constitutional framework of our democratic form of government.

99
The notion of justiciability is, as we earlier pointed out in dealing with the preliminary
objection, linked to the notion of appropriate judicial restraint. We earlier made reference to the
discussion of justiciability in Reference re Canada Assistance Plan, supra, at p. 545:

98
The respective roles of the courts and political actors in discharging the constitutional
obligations we have identified follows ineluctably from the foregoing observations. In the
Patriation Reference, a distinction was drawn between the law of the Constitution, which, generally
speaking, will be enforced by the courts, and other constitutional rules, such as the conventions of
the Constitution, which carry only political sanctions. It is also the case, however, that judicial
intervention, even in relation to the law of the Constitution, is subject to the Court's appreciation of
its proper role in the constitutional scheme.

97
In the circumstances, negotiations following such a referendum would undoubtedly be
difficult. While the negotiators would have to contemplate the possibility of secession, there would
be no absolute legal entitlement to it and no assumption that an agreement reconciling all relevant
rights and obligations would actually be reached. It is foreseeable that even negotiations carried out
in conformity with the underlying constitutional principles could reach an impasse. We need not
speculate here as to what would then transpire. Under the Constitution, secession requires that an
amendment be negotiated.

A nation is built when the communities that comprise it make commitments to it,
when they forego choices and opportunities on behalf of a nation, . . . when the
communities that comprise it make compromises, when they offer each other
guarantees, when they make transfers and perhaps most pointedly, when they receive
from others the benefits of national solidarity. The threads of a thousand acts of
accommodation are the fabric of a nation. . . .

including aboriginal peoples, unevenly distributed across the country who look to the Constitution of
Canada for the protection of their rights. Of course, secession would give rise to many issues of
great complexity and difficulty. These would have to be resolved within the overall framework of
the rule of law, thereby assuring Canadians resident in Quebec and elsewhere a measure of stability
in what would likely be a period of considerable upheaval and uncertainty. Nobody seriously
suggests that our national existence, seamless in so many aspects, could be effortlessly separated
along what are now the provincial boundaries of Quebec. As the Attorney General of Saskatchewan
put it in his oral submission:
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To the extent that a breach of the constitutional duty to negotiate in accordance with the
principles described above undermines the legitimacy of a party's actions, it may have important

102
The non-justiciability of political issues that lack a legal component does not deprive the
surrounding constitutional framework of its binding status, nor does this mean that constitutional
obligations could be breached without incurring serious legal repercussions. Where there are legal
rights there are remedies, but as we explained in the Auditor General's case, supra, at p. 90, and
New Brunswick Broadcasting, supra, the appropriate recourse in some circumstances lies through
the workings of the political process rather than the courts.

101
If the circumstances giving rise to the duty to negotiate were to arise, the distinction
between the strong defence of legitimate interests and the taking of positions which, in fact, ignore
the legitimate interests of others is one that also defies legal analysis. The Court would not have
access to all of the information available to the political actors, and the methods appropriate for the
search for truth in a court of law are ill-suited to getting to the bottom of constitutional negotiations.
To the extent that the questions are political in nature, it is not the role of the judiciary to interpose
its own views on the different negotiating positions of the parties, even were it invited to do so.
Rather, it is the obligation of the elected representatives to give concrete form to the discharge of
their constitutional obligations which only they and their electors can ultimately assess. The
reconciliation of the various legitimate constitutional interests outlined above is necessarily
committed to the political rather than the judicial realm, precisely because that reconciliation can
only be achieved through the give and take of the negotiation process. Having established the legal
framework, it would be for the democratically elected leadership of the various participants to
resolve their differences.

100
The role of the Court in this Reference is limited to the identification of the relevant
aspects of the Constitution in their broadest sense. We have interpreted the questions as relating to
the constitutional framework within which political decisions may ultimately be made. Within that
framework, the workings of the political process are complex and can only be resolved by means of
political judgments and evaluations. The Court has no supervisory role over the political aspects of
constitutional negotiations. Equally, the initial impetus for negotiation, namely a clear majority on a
clear question in favour of secession, is subject only to political evaluation, and properly so. A right
and a corresponding duty to negotiate secession cannot be built on an alleged expression of
democratic will if the expression of democratic will is itself fraught with ambiguities. Only the
political actors would have the information and expertise to make the appropriate judgment as to the
point at which, and the circumstances in which, those ambiguities are resolved one way or the other.

There is an array of issues which calls for the exercise of judicial judgment on whether
the questions are properly cognizable by the courts. Ultimately, such judgment depends
on the appreciation by the judiciary of its own position in the constitutional scheme.

different types of disputes". An analogous doctrine of judicial restraint operates here. Also, as
observed in Canada (Auditor General) v. Canada (Minister of Energy, Mines and Resources),
[1989] 2 S.C.R. 49 (the Auditor General's case), at p. 91:
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(5) Suggested Principle of Effectivity

105
It will be noted that Question 1 does not ask how secession could be achieved in a
constitutional manner, but addresses one form of secession only, namely unilateral secession.
Although the applicability of various procedures to achieve lawful secession was raised in argument,
each option would require us to assume the existence of facts that at this stage are unknown. In
accordance with the usual rule of prudence in constitutional cases, we refrain from pronouncing on
the applicability of any particular constitutional procedure to effect secession unless and until
sufficiently clear facts exist to squarely raise an issue for judicial determination.

104
Accordingly, the secession of Quebec from Canada cannot be accomplished by the
National Assembly, the legislature or government of Quebec unilaterally, that is to say, without
principled negotiations, and be considered a lawful act. Any attempt to effect the secession of a
province from Canada must be undertaken pursuant to the Constitution of Canada, or else violate the
Canadian legal order. However, the continued existence and operation of the Canadian
constitutional order cannot remain unaffected by the unambiguous expression of a clear majority of
Quebecers that they no longer wish to remain in Canada. The primary means by which that
expression is given effect is the constitutional duty to negotiate in accordance with the constitutional
principles that we have described herein. In the event secession negotiations are initiated, our
Constitution, no less than our history, would call on the participants to work to reconcile the rights,
obligations and legitimate aspirations of all Canadians within a framework that emphasizes
constitutional responsibilities as much as it does constitutional rights.

ramifications at the international level. Thus, a failure of the duty to undertake negotiations and
pursue them according to constitutional principles may undermine that government's claim to
legitimacy which is generally a precondition for recognition by the international community.
Conversely, violations of those principles by the federal or other provincial governments responding
to the request for secession may undermine their legitimacy. Thus, a Quebec that had negotiated in
conformity with constitutional principles and values in the face of unreasonable intransigence on the
part of other participants at the federal or provincial level would be more likely to be recognized
than a Quebec which did not itself act according to constitutional principles in the negotiation
process. Both the legality of the acts of the parties to the negotiation process under Canadian law,
and the perceived legitimacy of such action, would be important considerations in the recognition
process. In this way, the adherence of the parties to the obligation to negotiate would be evaluated
in an indirect manner on the international plane.
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Does international law give the National Assembly, legislature or government of
Quebec the right to effect the secession of Quebec from Canada unilaterally? In this
regard, is there a right to self-determination under international law that would give the
National Assembly, legislature or government of Quebec the right to effect the
secession of Quebec from Canada unilaterally?

B. Question 2

108
Such a proposition is an assertion of fact, not a statement of law. It may or may not be
true; in any event it is irrelevant to the questions of law before us. If, on the other hand, it is put
forward as an assertion of law, then it simply amounts to the contention that the law may be broken
as long as it can be broken successfully. Such a notion is contrary to the rule of law, and must be
rejected.

107
In our view, the alleged principle of effectivity has no constitutional or legal status in the
sense that it does not provide an ex ante explanation or justification for an act. In essence,
acceptance of a principle of effectivity would be tantamount to accepting that the National
Assembly, legislature or government of Quebec may act without regard to the law, simply because it
asserts the power to do so. So viewed, the suggestion is that the National Assembly, legislature or
government of Quebec could purport to secede the province unilaterally from Canada in disregard of
Canadian and international law. It is further suggested that if the secession bid was successful, a
new legal order would be created in that province, which would then be considered an independent
state.

106
In the foregoing discussion we have not overlooked the principle of effectivity, which
was placed at the forefront in argument before us. For the reasons that follow, we do not think that
the principle of effectivity has any application to the issues raised by Question 1. A distinction must
be drawn between the right of a people to act, and their power to do so. They are not identical. A
right is recognized in law: mere physical ability is not necessarily given status as a right. The fact
that an individual or group can act in a certain way says nothing at all about the legal status or
consequences of the act. A power may be exercised even in the absence of a right to do so, but if it
is, then it is exercised without legal foundation. Our Constitution does not address powers in this
sense. On the contrary, the Constitution is concerned only with the rights and obligations of
individuals, groups and governments, and the structure of our institutions. It was suggested before
us that the National Assembly, legislature or government of Quebec could unilaterally effect the
secession of that province from Canada, but it was not suggested that they might do so as a matter of
law: rather, it was contended that they simply could do so as a matter of fact. Although under the
Constitution there is no right to pursue secession unilaterally, that is secession without principled
negotiation, this does not rule out the possibility of an unconstitutional declaration of secession
leading to a de facto secession. The ultimate success of such a secession would be dependent on
effective control of a territory and recognition by the international community. The principles
governing secession at international law are discussed in our answer to Question 2.
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(a) Absence of a Specific Prohibition

111
It is clear that international law does not specifically grant component parts of sovereign
states the legal right to secede unilaterally from their "parent" state. This is acknowledged by the
experts who provided their opinions on behalf of both the amicus curiae and the Attorney General of
Canada. Given the lack of specific authorization for unilateral secession, proponents of the
existence of such a right at international law are therefore left to attempt to found their argument (i)
on the proposition that unilateral secession is not specifically prohibited and that what is not
specifically prohibited is inferentially permitted; or (ii) on the implied duty of states to recognize the
legitimacy of secession brought about by the exercise of the well-established international law right
of "a people" to self-determination. The amicus curiae addressed the right of self-determination, but
submitted that it was not applicable to the circumstances of Quebec within the Canadian federation,
irrespective of the existence or non-existence of a referendum result in favour of secession. We
agree on this point with the amicus curiae, for reasons that we will briefly develop.

(1) Secession at International Law

110
The argument before the Court on Question 2 has focused largely on determining
whether, under international law, a positive legal right to unilateral secession exists in the factual
circumstances assumed for the purpose of our response to Question 1. Arguments were also
advanced to the effect that, regardless of the existence or non-existence of a positive right to
unilateral secession, international law will in the end recognize effective political realities -including the emergence of a new state -- as facts. While our response to Question 2 will address
considerations raised by this alternative argument of "effectivity", it should first be noted that the
existence of a positive legal entitlement is quite different from a prediction that the law will respond
after the fact to a then existing political reality. These two concepts examine different points in time.
The questions posed to the Court address legal rights in advance of a unilateral act of purported
secession. While we touch below on the practice governing the international recognition of
emerging states, the Court is as wary of entertaining speculation about the possible future conduct of
sovereign states on the international level as it was under Question 1 to speculate about the possible
future course of political negotiations among the participants in the Canadian federation. In both
cases, the Reference questions are directed only to the legal framework within which the political
actors discharge their various mandates.

109
For reasons already discussed, the Court does not accept the contention that Question 2
raises a question of "pure" international law which this Court has no jurisdiction to address.
Question 2 is posed in the context of a Reference to address the existence or non-existence of a right
of unilateral secession by a province of Canada. The amicus curiae argues that this question
ultimately falls to be determined under international law. In addressing this issue, the Court does not
purport to act as an arbiter between sovereign states or more generally within the international
community. The Court is engaged in rendering an advisory opinion on certain legal aspects of the
continued existence of the Canadian federation. International law has been invoked as a
consideration and it must therefore be addressed.
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117
This basic principle of self-determination has been carried forward and addressed in so
many U.N. conventions and resolutions that, as noted by Doehring, supra, at p. 60:

116
Article 55 of the U.N. Charter further states that the U.N. shall promote goals such as
higher standards of living, full employment and human rights "[w]ith a view to the creation of
conditions of stability and well-being which are necessary for peaceful and friendly relations among
nations based on respect for the principle of equal rights and self-determination of peoples".

2. To develop friendly relations among nations based on respect for the principle of
equal rights and self-determination of peoples, and to take other appropriate measures to
strengthen universal peace;

...

Article 1

115
Article 1 of the Charter of the United Nations, Can. T.S. 1945 No. 7, states in part that
one of the purposes of the United Nations (U.N.) is:

114
The existence of the right of a people to self-determination is now so widely recognized
in international conventions that the principle has acquired a status beyond "convention" and is
considered a general principle of international law. (A. Cassese, Self-determination of peoples: A
legal reappraisal (1995), at pp. 171-72; K. Doehring, "Self-Determination", in B. Simma, ed., The
Charter of the United Nations: A Commentary (1994), at p. 70.)

113
While international law generally regulates the conduct of nation states, it does, in some
specific circumstances, also recognize the "rights" of entities other than nation states -- such as the
right of a people to self-determination.

(b) The Right of a People to Self-determination

112
International law contains neither a right of unilateral secession nor the explicit denial of
such a right, although such a denial is, to some extent, implicit in the exceptional circumstances
required for secession to be permitted under the right of a people to self-determination, e.g., the right
of secession that arises in the exceptional situation of an oppressed or colonial people, discussed
below. As will be seen, international law places great importance on the territorial integrity of
nation states and, by and large, leaves the creation of a new state to be determined by the domestic
law of the existing state of which the seceding entity presently forms a part (R. Y. Jennings, The
Acquisition of Territory in International Law (1963), at pp. 8-9). Where, as here, unilateral
secession would be incompatible with the domestic Constitution, international law is likely to accept
that conclusion subject to the right of peoples to self-determination, a topic to which we now turn.
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Continue to reaffirm the right of self-determination of all peoples, taking into
account the particular situation of peoples under colonial or other forms of alien
domination or foreign occupation, and recognize the right of peoples to take
legitimate action in accordance with the Charter of the United Nations to realize
their inalienable right of self-determination. This shall not be construed as
authorizing or encouraging any action that would dismember or impair, totally or in
part, the territorial integrity or political unity of sovereign and independent States
conducting themselves in compliance with the principle of equal rights and selfdetermination of peoples and thus possessed of a Government representing the
whole people belonging to the territory without distinction of any kind. . . .
[Emphasis added.]

1. . . .

120
In 1993, the U.N. World Conference on Human Rights adopted the Vienna Declaration
and Programme of Action, A/CONF.157/24, 25 June 1993, that reaffirmed Article 1 of the two
above-mentioned covenants. The U.N. General Assembly's Declaration on the Occasion of the
Fiftieth Anniversary of the United Nations, GA Res. 50/6, 9 November 1995, also emphasizes the
right to self-determination by providing that the U.N.'s member states will:

By virtue of the principle of equal rights and self-determination of peoples
enshrined in the Charter of the United Nations, all peoples have the right freely to
determine, without external interference, their political status and to pursue their
economic, social and cultural development, and every State has the duty to respect this
right in accordance with the provisions of the Charter.

119
Similarly, the U.N. General Assembly's Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among States in accordance with the Charter of
the United Nations, GA Res. 2625 (XXV), 24 October 1970 (Declaration on Friendly Relations),
states:

1. All peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social and
cultural development.

118
For our purposes, reference to the following conventions and resolutions is sufficient.
Article 1 of both the U.N.'s International Covenant on Civil and Political Rights, 999 U.N.T.S. 171,
and its International Covenant on Economic, Social and Cultural Rights, 993 U.N.T.S. 3, states:

The sheer number of resolutions concerning the right of self-determination makes
their enumeration impossible.
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be construed as authorizing or encouraging any action that would dismember or impair,
totally or in part, the territorial integrity or political unity of sovereign and independent
States conducting themselves in compliance with the principle of equal rights and selfdetermination of peoples and thus possessed of a Government representing the whole
people belonging to the territory without distinction. . . . [Emphasis added.]

129
Similarly, while the concluding document of the Vienna Meeting in 1989 of the
Conference on Security and Co-operation in Europe on the follow-up to the Helsinki Final Act
again refers to peoples having the right to determine "their internal and external political status"
(emphasis added), that statement is immediately followed by express recognition that the

125
While much of the Quebec population certainly shares many of the characteristics (such
as a common language and culture) that would be considered in determining whether a specific
group is a "people", as do other groups within Quebec and/or Canada, it is not necessary to explore
this legal characterization to resolve Question 2 appropriately. Similarly, it is not necessary for the
Court to determine whether, should a Quebec people exist within the definition of public

128
The Declaration on Friendly Relations, the Vienna Declaration and the Declaration on
the Occasion of the Fiftieth Anniversary of the United Nations are specific. They state, immediately
after affirming a people's right to determine political, economic, social and cultural issues, that such
rights are not to

127
The international law principle of self-determination has evolved within a framework of
respect for the territorial integrity of existing states. The various international documents that
support the existence of a people's right to self-determination also contain parallel statements
supportive of the conclusion that the exercise of such a right must be sufficiently limited to prevent
threats to an existing state's territorial integrity or the stability of relations between sovereign states.

[t]he establishment of a sovereign and independent State, the free association or
integration with an independent State or the emergence into any other political status
freely determined by a people constitute modes of implementing the right of selfdetermination by that people. [Emphasis added.]

126
The recognized sources of international law establish that the right to self-determination
of a people is normally fulfilled through internal self-determination -- a people's pursuit of its
political, economic, social and cultural development within the framework of an existing state. A
right to external self-determination (which in this case potentially takes the form of the assertion of a
right to unilateral secession) arises in only the most extreme of cases and, even then, under carefully
defined circumstances. External self-determination can be defined as in the following statement
from the Declaration on Friendly Relations as

(ii) Scope of the Right to Self-determination

international law, such a people encompasses the entirety of the provincial population or just a
portion thereof. Nor is it necessary to examine the position of the aboriginal population within
Quebec. As the following discussion of the scope of the right to self-determination will make clear,
whatever be the correct application of the definition of people(s) in this context, their right of selfdetermination cannot in the present circumstances be said to ground a right to unilateral secession.

- 42 -

124
It is clear that "a people" may include only a portion of the population of an existing
state. The right to self-determination has developed largely as a human right, and is generally used in
documents that simultaneously contain references to "nation" and "state". The juxtaposition of these
terms is indicative that the reference to "people" does not necessarily mean the entirety of a state's
population. To restrict the definition of the term to the population of existing states would render the
granting of a right to self-determination largely duplicative, given the parallel emphasis within the
majority of the source documents on the need to protect the territorial integrity of existing states, and
would frustrate its remedial purpose.

123
International law grants the right to self-determination to "peoples". Accordingly,
access to the right requires the threshold step of characterizing as a people the group seeking selfdetermination. However, as the right to self-determination has developed by virtue of a combination
of international agreements and conventions, coupled with state practice, with little formal
elaboration of the definition of "peoples", the result has been that the precise meaning of the term
"people" remains somewhat uncertain.

(i) Defining "Peoples"

122
As will be seen, international law expects that the right to self-determination will be
exercised by peoples within the framework of existing sovereign states and consistently with the
maintenance of the territorial integrity of those states. Where this is not possible, in the exceptional
circumstances discussed below, a right of secession may arise.

By virtue of the principle of equal rights and self-determination of peoples, all
peoples always have the right, in full freedom, to determine, when and as they wish,
their internal and external political status, without external interference, and to pursue as
they wish their political, economic, social and cultural development. [Emphasis added.]

The participating States will respect the equal rights of peoples and their right to
self-determination, acting at all times in conformity with the purposes and principles of
the Charter of the United Nations and with the relevant norms of international law,
including those relating to territorial integrity of States.

121
The right to self-determination is also recognized in other international legal documents.
For example, the Final Act of the Conference on Security and Co-operation in Europe, 14 I.L.M.
1292 (1975) (Helsinki Final Act), states (in Part VIII):

- 41 -

. . . the right to external self-determination, which entails the possibility of choosing (or
restoring) independence, has only been bestowed upon two classes of peoples (those
under colonial rule or foreign occupation), based upon the assumption that both classes
make up entities that are inherently distinct from the colonialist Power and the occupant

131
Accordingly, the general state of international law with respect to the right to selfdetermination is that the right operates within the overriding protection granted to the territorial
integrity of "parent" states. However, as noted by Cassese, supra, at p. 334, there are certain defined
contexts within which the right to the self-determination of peoples does allow that right to be
exercised "externally", which, in the context of this Reference, would potentially mean secession:

(iii) Colonial and Oppressed Peoples

130
While the International Covenant on Economic, Social and Cultural Rights and the
International Covenant on Civil and Political Rights do not specifically refer to the protection of
territorial integrity, they both define the ambit of the right to self-determination in terms that are
normally attainable within the framework of an existing state. There is no necessary incompatibility
between the maintenance of the territorial integrity of existing states, including Canada, and the right
of a "people" to achieve a full measure of self-determination. A state whose government represents
the whole of the people or peoples resident within its territory, on a basis of equality and without
discrimination, and respects the principles of self-determination in its own internal arrangements, is
entitled to the protection under international law of its territorial integrity.

Accordingly, the reference in the Helsinki Final Act to a people determining its external political
status is interpreted to mean the expression of a people's external political status through the
government of the existing state, save in the exceptional circumstances discussed below. As noted
by Cassese, supra, at p. 287, given the history and textual structure of this document, its reference to
external self-determination simply means that "no territorial or other change can be brought about by
the central authorities of a State that is contrary to the will of the whole people of that State".

. . . confirm their commitment strictly and effectively to observe the principle of the
territorial integrity of States. They will refrain from any violation of this principle and
thus from any action aimed by direct or indirect means, in contravention of the purposes
and principles of the Charter of the United Nations, other obligations under international
law or the provisions of the [Helsinki] Final Act, at violating the territorial integrity,
political independence or the unity of a State. No actions or situations in contravention
of this principle will be recognized as legal by the participating States. [Emphasis
added.]

participating states will at all times act, as stated in the Helsinki Final Act, "in conformity with the
purposes and principles of the Charter of the United Nations and with the relevant norms of
international law, including those relating to territorial integrity of States" (emphasis added).
Principle 5 of the concluding document states that the participating states (including Canada):
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Clearly, such a circumstance parallels the other two recognized situations in that the
ability of a people to exercise its right to self-determination internally is somehow being totally
frustrated. While it remains unclear whether this third proposition actually reflects an established
international law standard, it is unnecessary for present purposes to make that determination. Even
assuming that the third circumstance is sufficient to create a right to unilateral secession under
international law, the current Quebec context cannot be said to approach such a threshold. As stated
by the amicus curiae, Addendum to the factum of the amicus curiae, at paras. 15-16:

134
A number of commentators have further asserted that the right to self-determination may
ground a right to unilateral secession in a third circumstance. Although this third circumstance has
been described in several ways, the underlying proposition is that, when a people is blocked from the
meaningful exercise of its right to self-determination internally, it is entitled, as a last resort, to
exercise it by secession. The Vienna Declaration requirement that governments represent "the whole
people belonging to the territory without distinction of any kind" adds credence to the assertion that
such a complete blockage may potentially give rise to a right of secession.

and bearing in mind that subjection of peoples to alien subjugation, domination and
exploitation constitutes a violation of the principle, as well as a denial of fundamental
human rights, and is contrary to the Charter.

(b) To bring a speedy end to colonialism, having due regard to the freely expressed
will of the peoples concerned;

(a) To promote friendly relations and co-operation among States; and

Every State has the duty to promote, through joint and separate action, realization of the
principle of equal rights and self-determination of peoples, in accordance with the
provisions of the Charter, and to render assistance to the United Nations in carrying out
the responsibilities entrusted to it by the Charter regarding the implementation of the
principle, in order:

133
The other clear case where a right to external self-determination accrues is where a
people is subject to alien subjugation, domination or exploitation outside a colonial context. This
recognition finds its roots in the Declaration on Friendly Relations:

132
The right of colonial peoples to exercise their right to self-determination by breaking
away from the "imperial" power is now undisputed, but is irrelevant to this Reference.

Power and that their 'territorial integrity', all but destroyed by the colonialist or
occupying Power, should be fully restored. . . .
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138
In summary, the international law right to self-determination only generates, at best,
a right to external self-determination in situations of former colonies; where a people is oppressed,
as for example under foreign military occupation; or where a definable group is denied meaningful
access to government to pursue their political, economic, social and cultural development. In all
three situations, the people in question are entitled to a right to external self-determination because
they have been denied the ability to exert internally their right to self-determination. Such
exceptional circumstances are manifestly inapplicable to Quebec under existing conditions.
Accordingly, neither the population of the province of Quebec, even if characterized in terms of
"people" or "peoples", nor its representative institutions, the National Assembly, the legislature or
government of Quebec, possess a right, under international law, to secede unilaterally from Canada.

137
The continuing failure to reach agreement on amendments to the Constitution, while a
matter of concern, does not amount to a denial of self-determination. In the absence of amendments
to the Canadian Constitution, we must look at the constitutional arrangements presently in effect,
and we cannot conclude under current circumstances that those arrangements place Quebecers in a
disadvantaged position within the scope of the international law rule.

136
The population of Quebec cannot plausibly be said to be denied access to government.
Quebecers occupy prominent positions within the government of Canada. Residents of the province
freely make political choices and pursue economic, social and cultural development within Quebec,
across Canada, and throughout the world. The population of Quebec is equitably represented in
legislative, executive and judicial institutions. In short, to reflect the phraseology of the
international documents that address the right to self-determination of peoples, Canada is a
"sovereign and independent state conducting itself in compliance with the principle of equal rights
and self-determination of peoples and thus possessed of a government representing the whole people
belonging to the territory without distinction".

16. For close to 40 of the last 50 years, the Prime Minister of Canada has been a
Quebecer. During this period, Quebecers have held from time to time all the most
important positions in the federal Cabinet. During the 8 years prior to June 1997, the
Prime Minister and the Leader of the Official Opposition in the House of Commons
were both Quebecers. At present, the Prime Minister of Canada, the Right Honourable
Chief Justice and two other members of the Court, the Chief of Staff of the Canadian
Armed Forces and the Canadian ambassador to the United States, not to mention the
Deputy Secretary-General of the United Nations, are all Quebecers. The international
achievements of Quebecers in most fields of human endeavour are too numerous to list.
Since the dynamism of the Quebec people has been directed toward the business sector,
it has been clearly successful in Quebec, the rest of Canada and abroad.

[TRANSLATION] 15. The Quebec people is not the victim of attacks on its physical
existence or integrity, or of a massive violation of its fundamental rights. The Quebec
people is manifestly not, in the opinion of the amicus curiae, an oppressed people.
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143
As indicated in responding to Question 1, one of the legal norms which may be
recognized by states in granting or withholding recognition of emergent states is the legitimacy of
the process by which the de facto secession is, or was, being pursued. The process of recognition,
once considered to be an exercise of pure sovereign discretion, has come to be associated with legal
norms. See, e.g., European Community Declaration on the Guidelines on the Recognition of New
States in Eastern Europe and in the Soviet Union, 31 I.L.M. 1486 (1992), at p. 1487. While national
interest and perceived political advantage to the recognizing state obviously play an important role,

142
No one doubts that legal consequences may flow from political facts, and that
"sovereignty is a political fact for which no purely legal authority can be constituted . . .",
H. W. R. Wade, "The Basis of Legal Sovereignty", [1955] Camb. L.J. 172, at p. 196. Secession of a
province from Canada, if successful in the streets, might well lead to the creation of a new state.
Although recognition by other states is not, at least as a matter of theory, necessary to achieve
statehood, the viability of a would-be state in the international community depends, as a practical
matter, upon recognition by other states. That process of recognition is guided by legal norms.
However, international recognition is not alone constitutive of statehood and, critically, does not
relate back to the date of secession to serve retroactively as a source of a "legal" right to secede in
the first place. Recognition occurs only after a territorial unit has been successful, as a political fact,
in achieving secession.

141
It is true that international law may well, depending on the circumstances, adapt to
recognize a political and/or factual reality, regardless of the legality of the steps leading to its
creation. However, as mentioned at the outset, effectivity, as such, does not have any real
applicability to Question 2, which asks whether a right to unilateral secession exists.

140
As stated, an argument advanced by the amicus curiae on this branch of the Reference
was that, while international law may not ground a positive right to unilateral secession in the
context of Quebec, international law equally does not prohibit secession and, in fact, international
recognition would be conferred on such a political reality if it emerged, for example, via effective
control of the territory of what is now the province of Quebec.

(2) Recognition of a Factual/Political Reality: the "Effectivity" Principle

139
We would not wish to leave this aspect of our answer to Question 2 without
acknowledging the importance of the submissions made to us respecting the rights and concerns of
aboriginal peoples in the event of a unilateral secession, as well as the appropriate means of defining
the boundaries of a seceding Quebec with particular regard to the northern lands occupied largely by
aboriginal peoples. However, the concern of aboriginal peoples is precipitated by the asserted right
of Quebec to unilateral secession. In light of our finding that there is no such right applicable to the
population of Quebec, either under the Constitution of Canada or at international law, but that on the
contrary a clear democratic expression of support for secession would lead under the Constitution to
negotiations in which aboriginal interests would be taken into account, it becomes unnecessary to
explore further the concerns of the aboriginal peoples in this Reference.
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146
The principle of effectivity operates very differently. It proclaims that an illegal act may
eventually acquire legal status if, as a matter of empirical fact, it is recognized on the international
plane. Our law has long recognized that through a combination of acquiescence and prescription, an
illegal act may at some later point be accorded some form of legal status. In the law of property, for
example, it is well known that a squatter on land may ultimately become the owner if the true owner
sleeps on his or her right to repossess the land. In this way, a change in the factual circumstances

145
An argument was made to analogize the principle of effectivity with the second aspect of
the rule of law identified by this Court in the Manitoba Language Rights Reference, supra, at p. 753,
namely, avoidance of a legal vacuum. In that Reference, it will be recalled, this Court declined to
strike down all of Manitoba's legislation for its failure to comply with constitutional dictates, out of
concern that this would leave the province in a state of chaos. In so doing, we recognized that the
rule of law is a constitutional principle which permits the courts to address the practical
consequences of their actions, particularly in constitutional cases. The similarity between that
principle and the principle of effectivity, it was argued, is that both attempt to refashion the law to
meet social reality. However, nothing of our concern in the Manitoba Language Rights Reference
about the severe practical consequences of unconstitutionality affected our conclusion that, as a
matter of law, all Manitoba legislation at issue in that case was unconstitutional. The Court's
declaration of unconstitutionality was clear and unambiguous. The Court's concern with
maintenance of the rule of law was directed in its relevant aspect to the appropriate remedy, which in
that case was to suspend the declaration of invalidity to permit appropriate rectification to take place.

144
As a court of law, we are ultimately concerned only with legal claims. If the principle of
"effectivity" is no more than that "successful revolution begets its own legality" (S. A. de Smith,
"Constitutional Lawyers in Revolutionary Situations" (1968), 7 West. Ont. L. Rev. 93, at p. 96), it
necessarily means that legality follows and does not precede the successful revolution. Ex
hypothesi, the successful revolution took place outside the constitutional framework of the
predecessor state, otherwise it would not be characterized as "a revolution". It may be that a
unilateral secession by Quebec would eventually be accorded legal status by Canada and other
states, and thus give rise to legal consequences; but this does not support the more radical contention
that subsequent recognition of a state of affairs brought about by a unilateral declaration of
independence could be taken to mean that secession was achieved under colour of a legal right.

foreign states may also take into account their view as to the existence of a right to selfdetermination on the part of the population of the putative state, and a counterpart domestic
evaluation, namely, an examination of the legality of the secession according to the law of the state
from which the territorial unit purports to have seceded. As we indicated in our answer to Question
1, an emergent state that has disregarded legitimate obligations arising out of its previous situation
can potentially expect to be hindered by that disregard in achieving international recognition, at least
with respect to the timing of that recognition. On the other hand, compliance by the seceding
province with such legitimate obligations would weigh in favour of international recognition. The
notion that what is not explicitly prohibited is implicitly permitted has little relevance where (as
here) international law refers the legality of secession to the domestic law of the seceding state and
the law of that state holds unilateral secession to be unconstitutional.
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The Constitution is not a straitjacket. Even a brief review of our constitutional history
demonstrates periods of momentous and dramatic change. Our democratic institutions necessarily
accommodate a continuous process of discussion and evolution, which is reflected in the
constitutional right of each participant in the federation to initiate constitutional change. This right

149
The Reference requires us to consider whether Quebec has a right to unilateral secession.
Those who support the existence of such a right found their case primarily on the principle of
democracy. Democracy, however, means more than simple majority rule. As reflected in our
constitutional jurisprudence, democracy exists in the larger context of other constitutional values
such as those already mentioned. In the 131 years since Confederation, the people of the provinces
and territories have created close ties of interdependence (economically, socially, politically and
culturally) based on shared values that include federalism, democracy, constitutionalism and the rule
of law, and respect for minorities. A democratic decision of Quebecers in favour of secession would
put those relationships at risk. The Constitution vouchsafes order and stability, and accordingly
secession of a province "under the Constitution" could not be achieved unilaterally, that is, without
principled negotiation with other participants in Confederation within the existing constitutional
framework.

148
As stated at the outset, this Reference has required us to consider momentous questions
that go to the heart of our system of constitutional government. We have emphasized that the
Constitution is more than a written text. It embraces the entire global system of rules and principles
which govern the exercise of constitutional authority. A superficial reading of selected provisions of
the written constitutional enactment, without more, may be misleading. It is necessary to make a
more profound investigation of the underlying principles that animate the whole of our Constitution,
including the principles of federalism, democracy, constitutionalism and the rule of law, and respect
for minorities. Those principles must inform our overall appreciation of the constitutional rights and
obligations that would come into play in the event a clear majority of Quebecers votes on a clear
question in favour of secession.

IV. Summary of Conclusions

147
In view of our answers to Questions 1 and 2, there is no conflict between domestic and
international law to be addressed in the context of this Reference.

In the event of a conflict between domestic and international law on the right of the
National Assembly, legislature or government of Quebec to effect the secession of
Quebec from Canada unilaterally, which would take precedence in Canada?

C. Question 3

may subsequently be reflected in a change in legal status. It is, however, quite another matter to
suggest that a subsequent condonation of an initially illegal act retroactively creates a legal right to
engage in the act in the first place. The broader contention is not supported by the international
principle of effectivity or otherwise and must be rejected.
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153
The task of the Court has been to clarify the legal framework within which political
decisions are to be taken "under the Constitution", not to usurp the prerogatives of the political
forces that operate within that framework. The obligations we have identified are binding
obligations under the Constitution of Canada. However, it will be for the political actors to
determine what constitutes "a clear majority on a clear question" in the circumstances under which a
future referendum vote may be taken. Equally, in the event of demonstrated majority support for
Quebec secession, the content and process of the negotiations will be for the political actors to settle.
The reconciliation of the various legitimate constitutional interests is necessarily committed to the
political rather than the judicial realm precisely because that reconciliation can only be achieved
through the give and take of political negotiations. To the extent issues addressed in the course of
negotiation are political, the courts, appreciating their proper role in the constitutional scheme,
would have no supervisory role.

152
The negotiation process would require the reconciliation of various rights and
obligations by negotiation between two legitimate majorities, namely, the majority of the population
of Quebec, and that of Canada as a whole. A political majority at either level that does not act in
accordance with the underlying constitutional principles we have mentioned puts at risk the
legitimacy of its exercise of its rights, and the ultimate acceptance of the result by the international
community.

151
Quebec could not, despite a clear referendum result, purport to invoke a right of selfdetermination to dictate the terms of a proposed secession to the other parties to the federation. The
democratic vote, by however strong a majority, would have no legal effect on its own and could not
push aside the principles of federalism and the rule of law, the rights of individuals and minorities,
or the operation of democracy in the other provinces or in Canada as a whole. Democratic rights
under the Constitution cannot be divorced from constitutional obligations. Nor, however, can the
reverse proposition be accepted. The continued existence and operation of the Canadian
constitutional order could not be indifferent to a clear expression of a clear majority of Quebecers
that they no longer wish to remain in Canada. The other provinces and the federal government
would have no basis to deny the right of the government of Quebec to pursue secession, should a
clear majority of the people of Quebec choose that goal, so long as in doing so, Quebec respects the
rights of others. The negotiations that followed such a vote would address the potential act of
secession as well as its possible terms should in fact secession proceed. There would be no
conclusions predetermined by law on any issue. Negotiations would need to address the interests of
the other provinces, the federal government, Quebec and indeed the rights of all Canadians both
within and outside Quebec, and specifically the rights of minorities. No one suggests that it would
be an easy set of negotiations.

implies a reciprocal duty on the other participants to engage in discussions to address any legitimate
initiative to change the constitutional order. While it is true that some attempts at constitutional
amendment in recent years have faltered, a clear majority vote in Quebec on a clear question in
favour of secession would confer democratic legitimacy on the secession initiative which all of the
other participants in Confederation would have to recognize.
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We have also considered whether a positive legal entitlement to secession exists under
international law in the factual circumstances contemplated by Question 1, i.e., a clear democratic
expression of support on a clear question for Quebec secession. Some of those who supported an
affirmative answer to this question did so on the basis of the recognized right to self-determination
that belongs to all "peoples". Although much of the Quebec population certainly shares many of the
characteristics of a people, it is not necessary to decide the "people" issue because, whatever may be
the correct determination of this issue in the context of Quebec, a right to secession only arises under
the principle of self-determination of peoples at international law where "a people" is governed as
part of a colonial empire; where "a people" is subject to alien subjugation, domination or
exploitation; and possibly where "a people" is denied any meaningful exercise of its right to selfdetermination within the state of which it forms a part. In other circumstances, peoples are expected
to achieve self-determination within the framework of their existing state. A state whose
government represents the whole of the people or peoples resident within its territory, on a basis of
equality and without discrimination, and respects the principles of self-determination in its internal
arrangements, is entitled to maintain its territorial integrity under international law and to have that
territorial integrity recognized by other states. Quebec does not meet the threshold of a colonial
people or an oppressed people, nor can it be suggested that Quebecers have been denied meaningful
access to government to pursue their political, economic, cultural and social development. In the
circumstances, the National Assembly, the legislature or the government of Quebec do not enjoy a
right at international law to effect the secession of Quebec from Canada unilaterally.
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Solicitor for the intervener the Minister of Justice for the Government of the Yukon
Territory: Stuart J. Whitley, Whitehorse.

Solicitor for the intervener the Minister of Justice of the Northwest
Territories: Bernard W. Funston, Gloucester.

Regina.

Solicitor for the intervener the Attorney General of Manitoba: The Department of
Justice, Winnipeg.

Solicitors appointed by the Court as amicus curiae: Joli-C{oe}ur Lacasse Lemieux
Simard St-Pierre, Sainte-Foy.

156

155
Although there is no right, under the Constitution or at international law, to unilateral
secession, that is secession without negotiation on the basis just discussed, this does not rule out the
possibility of an unconstitutional declaration of secession leading to a de facto secession. The
ultimate success of such a secession would be dependent on recognition by the international
community, which is likely to consider the legality and legitimacy of secession having regard to,
amongst other facts, the conduct of Quebec and Canada, in determining whether to grant or withhold
recognition. Such recognition, even if granted, would not, however, provide any retroactive
justification for the act of secession, either under the Constitution of Canada or at international law.
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Monahan, North York.

Solicitors for the intervener the Ad Hoc Committee of Canadian Women on the
Constitution: Eberts Symes Street & Corbett, Toronto; Centre for Refugee Studies, North York.
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 7KH 6RFLDO DQG (FRQRPLF 5LJKWV $FWLRQ &HQWHU DQG WKH &HQWHU IRU
(FRQRPLFDQG6RFLDO5LJKWV1LJHULD
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB

5DSSRUWHXU WK6HVVLRQ &RPPLVVLRQHU'DQNZD

VW6HVVLRQ &RPPLVVLRQHU'DQNZD


QG6HVVLRQ &RPPLVVLRQHU'DQNZD


UG6HVVLRQ &RPPLVVLRQHU'DQNZD


WK6HVVLRQ &RPPLVVLRQHU'DQNZD


WK6HVVLRQ &RPPLVVLRQHU'DQNZD


WK6HVVLRQ &RPPLVVLRQHU'DQNZD


WK6HVVLRQ &RPPLVVLRQHU'DQNZD


WK6HVVLRQ &RPPLVVLRQHU'DQNZD


WK6HVVLRQ &RPPLVVLRQHU'DQNZD


WK6HVVLRQ &RPPLVVLRQHU'DQNZD


6XPPDU\RI)DFWV


 7KH &RPPXQLFDWLRQ DOOHJHV WKDW WKH PLOLWDU\ JRYHUQPHQW RI 1LJHULD KDV EHHQ GLUHFWO\
LQYROYHG LQ RLO SURGXFWLRQ WKURXJK WKH 6WDWH RLO FRPSDQ\ WKH 1LJHULDQ 1DWLRQDO
3HWUROHXP &RPSDQ\ 113&  WKH PDMRULW\ VKDUHKROGHU LQ D FRQVRUWLXP ZLWK 6KHOO
3HWUROHXP 'HYHORSPHQW &RUSRUDWLRQ 63'&  DQG WKDW WKHVH RSHUDWLRQV KDYH FDXVHG
HQYLURQPHQWDOGHJUDGDWLRQDQGKHDOWKSUREOHPVUHVXOWLQJIURPWKHFRQWDPLQDWLRQRIWKH
HQYLURQPHQWDPRQJWKH2JRQL3HRSOH

 7KH &RPPXQLFDWLRQ DOOHJHV WKDW WKH RLO FRQVRUWLXP KDV H[SORLWHG RLO UHVHUYHV LQ
2JRQLODQG ZLWK QR UHJDUG IRU WKH KHDOWK RU HQYLURQPHQW RI WKH ORFDO FRPPXQLWLHV
GLVSRVLQJWR[LFZDVWHVLQWRWKHHQYLURQPHQWDQGORFDOZDWHUZD\VLQYLRODWLRQRIDSSOLFDEOH
LQWHUQDWLRQDO HQYLURQPHQWDO VWDQGDUGV 7KH FRQVRUWLXP DOVR QHJOHFWHG DQGRU IDLOHG WR
PDLQWDLQLWVIDFLOLWLHVFDXVLQJQXPHURXVDYRLGDEOHVSLOOVLQWKHSUR[LPLW\RIYLOODJHV7KH
UHVXOWLQJFRQWDPLQDWLRQRIZDWHUVRLODQGDLUKDVKDGVHULRXVVKRUWDQGORQJWHUPKHDOWK
LPSDFWVLQFOXGLQJVNLQLQIHFWLRQVJDVWURLQWHVWLQDODQGUHVSLUDWRU\DLOPHQWVDQGLQFUHDVHG
ULVNRIFDQFHUVDQGQHXURORJLFDODQGUHSURGXFWLYHSUREOHPV

 7KH&RPPXQLFDWLRQDOOHJHVWKDWWKH1LJHULDQ*RYHUQPHQWKDVFRQGRQHGDQGIDFLOLWDWHG
WKHVHYLRODWLRQVE\SODFLQJWKHOHJDODQGPLOLWDU\SRZHUVRIWKH6WDWHDWWKHGLVSRVDORIWKH
RLO FRPSDQLHV 7KH &RPPXQLFDWLRQ FRQWDLQV D PHPR IURP WKH 5LYHUV 6WDWH ,QWHUQDO
6HFXULW\7DVN)RUFHFDOOLQJIRUUXWKOHVVPLOLWDU\RSHUDWLRQV

 7KH &RPPXQLFDWLRQ DOOHJHV WKDW WKH *RYHUQPHQW KDV QHLWKHU PRQLWRUHG RSHUDWLRQV RI
WKH RLO FRPSDQLHV QRU UHTXLUHG VDIHW\ PHDVXUHV WKDW DUH VWDQGDUG SURFHGXUH ZLWKLQ WKH
LQGXVWU\ 7KH *RYHUQPHQW KDV ZLWKKHOG IURP 2JRQL &RPPXQLWLHV LQIRUPDWLRQ RQ WKH
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 7KH&RPPXQLFDWLRQDOOHJHVWKDWWKH1LJHULDQJRYHUQPHQWKDVGHVWUR\HGDQGWKUHDWHQHG
2JRQL IRRG VRXUFHV WKURXJK D YDULHW\ RI PHDQV 7KH JRYHUQPHQW KDV SDUWLFLSDWHG LQ
LUUHVSRQVLEOHRLOGHYHORSPHQWWKDWKDVSRLVRQHGPXFKRIWKHVRLODQGZDWHUXSRQZKLFK
2JRQLIDUPLQJDQGILVKLQJGHSHQGHG,QWKHLUUDLGVRQYLOODJHV1LJHULDQVHFXULW\IRUFHV
KDYHGHVWUR\HGFURSVDQGNLOOHGIDUPDQLPDOV7KHVHFXULW\IRUFHVKDYHFUHDWHGDVWDWHRI
WHUURU DQG LQVHFXULW\ WKDW KDV PDGH LW LPSRVVLEOH IRU PDQ\ 2JRQL YLOODJHUV WR UHWXUQ WR
WKHLU ILHOGV DQG DQLPDOV 7KH GHVWUXFWLRQ RI IDUPODQGV ULYHUV FURSV DQG DQLPDOV KDV
FUHDWHGPDOQXWULWLRQDQGVWDUYDWLRQDPRQJFHUWDLQ2JRQL&RPPXQLWLHV


 7KH 1LJHULDQ $UP\ KDV DGPLWWHG LWV UROH LQ WKH UXWKOHVV RSHUDWLRQV ZKLFK KDYH OHIW
WKRXVDQGVRIYLOODJHUVKRPHOHVV7KHDGPLVVLRQLVUHFRUGHGLQVHYHUDOPHPRVH[FKDQJHG
EHWZHHQRIILFLDOVRIWKH63'&DQGWKH5LYHUV6WDWH,QWHUQDO6HFXULW\7DVN)RUFHZKLFK
KDVGHYRWHGLWVHOIWRWKHVXSSUHVVLRQRIWKH2JRQLFDPSDLJQ2QHVXFKPHPRFDOOVIRU
UXWKOHVVPLOLWDU\RSHUDWLRQVDQGZDVWLQJRSHUDWLRQVFRXSOHGZLWKSV\FKRORJLFDOWDFWLFV
RIGLVSODFHPHQW$WDSXEOLFPHHWLQJUHFRUGHGRQYLGHR0DMRU2NXQWLPRKHDGRIWKH
7DVN )RUFH GHVFULEHG WKH UHSHDWHG LQYDVLRQ RI 2JRQL YLOODJHV E\ KLV WURRSV KRZ
XQDUPHG YLOODJHUV UXQQLQJ IURP WKH WURRSV ZHUH VKRW IURP EHKLQG DQG WKH KRPHV RI
VXVSHFWHG02623DFWLYLVWVZHUHUDQVDFNHGDQGGHVWUR\HG+HVWDWHGKLVFRPPLWPHQWWR
ULGWKHFRPPXQLWLHVRIPHPEHUVDQGVXSSRUWHUVRI02623

 7KH &RPPXQLFDWLRQ DOOHJHV WKDW LQ WKH FRXUVH RI WKH ODVW WKUHH \HDUV 1LJHULDQ VHFXULW\
IRUFHVKDYHDWWDFNHGEXUQHGDQGGHVWUR\HGVHYHUDO2JRQLYLOODJHVDQGKRPHVXQGHUWKH
SUHWH[WRIGLVORGJLQJRIILFLDOVDQGVXSSRUWHUVRIWKH0RYHPHQWRIWKH6XUYLYDORI2JRQL
3HRSOH 02623  7KHVH DWWDFNV KDYH FRPH LQ UHVSRQVH WR 02623 V QRQYLROHQW
FDPSDLJQLQRSSRVLWLRQWRWKHGHVWUXFWLRQRIWKHLUHQYLURQPHQWE\RLOFRPSDQLHV6RPH
RIWKHDWWDFNVKDYHLQYROYHGXQLIRUPHGFRPELQHGIRUFHVRIWKHSROLFHWKHDUP\WKHDLU
IRUFH DQG WKH QDY\ DUPHG ZLWK DUPRXUHG WDQNV DQG RWKHU VRSKLVWLFDWHG ZHDSRQV ,Q
RWKHULQVWDQFHVWKHDWWDFNVKDYHEHHQFRQGXFWHGE\XQLGHQWLILHGJXQPHQPRVWO\DWQLJKW
7KH PLOLWDU\W\SH PHWKRGV DQG WKH FDOLEUH RI ZHDSRQV XVHG LQ VXFK DWWDFNV VWURQJO\
VXJJHVW WKH LQYROYHPHQW RI WKH 1LJHULDQ VHFXULW\ IRUFHV 7KH FRPSOHWH IDLOXUH RI WKH
*RYHUQPHQW RI 1LJHULD WR LQYHVWLJDWH WKHVH DWWDFNV OHW DORQH SXQLVK WKH SHUSHWUDWRUV
IXUWKHULPSOLFDWHVWKH1LJHULDQDXWKRULWLHV

 7KH&RPPXQLFDWLRQDOOHJHVWKDWWKH1LJHULDQJRYHUQPHQWGRHVQRWUHTXLUHRLOFRPSDQLHV
WR FRQVXOW FRPPXQLWLHV EHIRUH EHJLQQLQJ RSHUDWLRQV HYHQ LI WKH RSHUDWLRQV SRVH GLUHFW
WKUHDWVWRFRPPXQLW\RULQGLYLGXDOODQGV

 7KH *RYHUQPHQW KDV QRW UHTXLUHG RLO FRPSDQLHV RU LWV RZQ DJHQFLHV WR SURGXFH EDVLF
KHDOWK DQG HQYLURQPHQWDO LPSDFW VWXGLHV UHJDUGLQJ KD]DUGRXV RSHUDWLRQV DQG PDWHULDOV
UHODWLQJ WR RLO SURGXFWLRQ GHVSLWH WKH REYLRXV KHDOWK DQG HQYLURQPHQWDO FULVLV LQ
2JRQLODQG 7KH JRYHUQPHQW KDV HYHQ UHIXVHG WR SHUPLW VFLHQWLVWV DQG HQYLURQPHQWDO
RUJDQLVDWLRQV IURP HQWHULQJ 2JRQLODQG WR XQGHUWDNH VXFK VWXGLHV 7KH JRYHUQPHQW KDV
DOVR LJQRUHG WKH FRQFHUQV RI 2JRQL &RPPXQLWLHV UHJDUGLQJ RLO GHYHORSPHQW DQG KDV
UHVSRQGHGWRSURWHVWVZLWKPDVVLYHYLROHQFHDQGH[HFXWLRQVRI2JRQLOHDGHUV

GDQJHUV FUHDWHG E\ RLO DFWLYLWLHV 2JRQL &RPPXQLWLHV KDYH QRW EHHQ LQYROYHG LQ WKH
GHFLVLRQVDIIHFWLQJWKHGHYHORSPHQWRI2JRQLODQG
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 $W WKH   2UGLQDU\ 6HVVLRQ RI WKH &RPPLVVLRQ KHOG LQ %XMXPEXUD %XUXQGL WKH
&RPPLVVLRQIXUWKHUSRVWSRQHGFRQVLGHUDWLRQRIWKLVFRPPXQLFDWLRQWRWKHWK2UGLQDU\
6HVVLRQ

WK

 2QWK1RYHPEHUWKHSDUWLHVZHUHLQIRUPHGRIWKH&RPPLVVLRQ·VGHFLVLRQ

 $W WKH WK 2UGLQDU\ 6HVVLRQ WKH &RPPLVVLRQ SRVWSRQHG FRQVLGHUDWLRQ RI WKH DERYH
&RPPXQLFDWLRQWRWKHQH[WVHVVLRQ

 2QWK-XQHWKH6HFUHWDULDWRIWKH&RPPLVVLRQVHQWOHWWHUVWRDOOSDUWLHVFRQFHUQHG
LQIRUPLQJWKHPRIWKHVWDWXVRIWKH&RPPXQLFDWLRQ

 $WWKHUG2UGLQDU\6HVVLRQKHOGLQ%DQMXO7KH*DPELDWKH&RPPLVVLRQSRVWSRQHG
FRQVLGHUDWLRQRIWKHFDVHWRWKHQH[WVHVVLRQGXHWRODFNRIWLPH

 $WWKHQG2UGLQDU\6HVVLRQWKH&RPPLVVLRQSRVWSRQHGWDNLQJDGHFLVLRQRQWKHFDVH
SHQGLQJWKHGLVFXVVLRQRIWKH1LJHULDQ0LVVLRQUHSRUW

 2QQG0D\WKH&RPSODLQDQWVZHUHLQIRUPHGRIWKH&RPPLVVLRQ·VGHFLVLRQZKLOH
WKH6WDWHZDVLQIRUPHGRQWK0D\

 $W LWV VW 2UGLQDU\ 6HVVLRQ KHOG LQ $SULO  WKH &RPPLVVLRQ SRVWSRQHG WDNLQJ
GHFLVLRQ RQ WKH PHULWV WR WKH QH[W VHVVLRQ SHQGLQJ WKH UHFHLSW RI ZULWWHQ VXEPLVVLRQV
IURP WKH &RPSODLQDQWV WR DVVLVW LW LQ LWV GHFLVLRQ 7KH &RPPLVVLRQ DOVR DZDLWV IXUWKHU
DQDO\VLVRILWVUHSRUWRIWKHPLVVLRQWR1LJHULD

 2QWK'HFHPEHUWKH6HFUHWDULDWVHQWD1RWH9HUEDOHDQGOHWWHUVWRWKLVHIIHFWWR
WKHJRYHUQPHQWDQGWKH&RPSODLQDQWVUHVSHFWLYHO\

 $W WKH   2UGLQDU\ 6HVVLRQ KHOG LQ *UDQG %D\ 0DXULWLXV LQ 2FWREHU  WKH
&RPPLVVLRQ GHFODUHG WKH &RPPXQLFDWLRQ DGPLVVLEOH DQG GHFLGHG WKDW LW ZRXOG EH
WDNHQXSZLWKWKHUHOHYDQWDXWKRULWLHVE\WKHSODQQHGPLVVLRQWR1LJHULD

WK

 2QWK$XJXVWDFRS\RIWKH&RPPXQLFDWLRQZDVVHQWWRWKH*RYHUQPHQWRI
1LJHULD

 7KH FRPPXQLFDWLRQ ZDV UHFHLYHG E\ WKH &RPPLVVLRQ RQ WK 0DUFK  7KH
GRFXPHQWVZHUHVHQWZLWKDYLGHR

 2QWK$XJXVWOHWWHUVDFNQRZOHGJLQJUHFHLSWRIWKH&RPPXQLFDWLRQZHUHVHQWWR
ERWK&RPSODLQDQWV

 7KH FRPPXQLFDWLRQ DOOHJHV YLRODWLRQV RI $UWLFOHV         DQG  RI WKH
$IULFDQ&KDUWHU

3URFHGXUH 

&RPSODLQW



















 7KHDERYHGHFLVLRQZDVFRPPXQLFDWHGWRWKHSDUWLHVRQWK-XQH
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 $WWKHWK2UGLQDU\6HVVLRQKHOGLQ7ULSROL/LE\DIURPUG$SULOWRWK0D\WKH
&RPPLVVLRQGHFLGHGWRGHIHUWKHILQDOFRQVLGHUDWLRQRIWKHFDVHWRWKHQH[WVHVVLRQWR
EHKHOGLQ%DQMXOWKH*DPELDLQ2FWREHU

 7KHDERYHGHFLVLRQZDVFRPPXQLFDWHGWRWKHSDUWLHVRQWK1RYHPEHU

 $W WKH WK 2UGLQDU\ 6HVVLRQ RI WKH &RPPLVVLRQ KHOG LQ &RWRQRX %HQLQ IURP WK
2FWREHUWRWK1RYHPEHUWKH&RPPLVVLRQGHIHUUHGIXUWKHUFRQVLGHUDWLRQRIWKH
FDVHWRWKHQH[WVHVVLRQ'XULQJWKDWVHVVLRQWKH5HVSRQGHQW6WDWHVXEPLWWHGD1RWH
9HUEDOH VWDWLQJ WKH DFWLRQV WDNHQ E\ WKH *RYHUQPHQW RI WKH )HGHUDO 5HSXEOLF RI
1LJHULDLQUHVSHFWRIDOOWKHFRPPXQLFDWLRQVILOHGDJDLQVWLWLQFOXGLQJWKHSUHVHQWRQH
,Q UHVSHFW RI WKH LQVWDQW FRPPXQLFDWLRQ WKH QRWH YHUEDOH DGPLWWHG WKH JUDYDPHQ RI
WKH FRPSODLQWV EXW ZHQW RQ WR VWDWH WKH UHPHGLDO PHDVXUHV EHLQJ WDNHQ E\ WKH QHZ
FLYLOLDQDGPLQLVWUDWLRQDQGWKH\LQFOXGHG

- (VWDEOLVKLQJ IRU WKH ILUVW WLPH LQ WKH KLVWRU\ RI 1LJHULD D )HGHUDO 0LQLVWU\ RI
(QYLURQPHQW ZLWK DGHTXDWH UHVRXUFHV WR DGGUHVV HQYLURPHQWDO UHODWHG LVVXHV
SUHYDOHQWLQ1LJHULDDQGDVDPDWWHURISULRULW\LQWKH1LJHUGHOWDDUHD
- (QDFWLQJ LQWR ODZ WKH HVWDEOLVKPHQW RI WKH 1LJHU 'HOWD 'HYHORSPHQW
&RPPLVVLRQ 1''& ZLWKDGHTXDWHIXQGLQJWRDGGUHVVWKHHQYLURQPHQWDODQG
VRFLDOUHODWHGSUREOHPVRIWKH1LJHUGHOWDDUHDDQGRWKHURLOSURGXFLQJDUHDVRI
1LJHULD
- ,QDXJXUDWLQJ WKH -XGLFLDO &RPPLVVLRQ RI ,QTXLU\ WR LQYHVWLJDWH WKH LVVXHV RI
KXPDQ ULJKWV YLRODWLRQV ,Q DGGLWLRQ WKH UHSUHVHQWDWLYHV RI WKH 2JRQL SHRSOH
KDYH VXEPLWWHG SHWLWLRQV WR WKH &RPPLVVLRQ RI ,QTXLU\ RQ WKHVH LVVXHV DQG
WKHVHDUHSUHVHQWO\EHLQJUHYLHZHGLQ1LJHULDDVDWRSSULRULW\PDWWHU

 7KHDERYHGHFLVLRQZDVFRPPXQLFDWHGWRWKHSDUWLHVRQWK-XO\

 $WWKHWK2UGLQDU\6HVVLRQRIWKH&RPPLVVLRQKHOGLQ$OJHULDIURPWK$SULOWRWK
0D\  WKH &RPPLVVLRQ GHIHUUHG IXUWKHU FRQVLGHUDWLRQ RI WKH FDVH WR WKH WK
2UGLQDU\6HVVLRQ

 7KLVGHFLVLRQZDVFRPPXQLFDWHGWRWKHSDUWLHVRQWK-DQXDU\
 )ROORZLQJ WKH UHTXHVW RI WKH 1LJHULDQ DXWKRULWLHV WKURXJK D 1RWH 9HUEDOH RI WK
)HEUXDU\RQWKHVWDWXVRISHQGLQJFRPPXQLFDWLRQVWKH6HFUHWDULDWDPRQJRWKHU
WKLQJVLQIRUPHGWKHJRYHUQPHQWWKDWWKLVFRPPXQLFDWLRQZDVVHWGRZQIRUDGHFLVLRQ
RQWKHPHULWVDWWKHQH[WVHVVLRQ

 7KHDERYHGHFLVLRQZDVFRQYH\HGWKURXJKVHSDUDWHOHWWHUVRIWK0D\WRWKHSDUWLHV
 $WLWVWK2UGLQDU\6HVVLRQKHOGLQ.LJDOL5ZDQGDWKH&RPPLVVLRQGHIHUUHGWDNLQJD
GHFLVLRQRQWKHPHULWVRIWKHFDVHWRWKHQH[WVHVVLRQ
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 7KH &RPPLVVLRQ WDNHV FRJQLVDQFH RI WKH IDFW WKDW WKH )HGHUDO 5HSXEOLF RI 1LJHULD KDV
LQFRUSRUDWHG WKH $IULFDQ &KDUWHU RQ +XPDQ DQG 3HRSOHV· 5LJKWV LQWR LWV GRPHVWLF ODZ
ZLWK WKH UHVXOW WKDW DOO WKH ULJKWV FRQWDLQHG WKHUHLQ FDQ EH LQYRNHG LQ 1LJHULDQ FRXUWV
LQFOXGLQJ WKRVH YLRODWLRQV DOOHJHG E\ WKH &RPSODLQDQWV +RZHYHU WKH &RPPLVVLRQ LV

6HH &RPPXQLFDWLRQV     :RUOG 2UJDQLVDWLRQ $JDLQVW
7RUWXUHHWDO=DLUH&RPPXQLFDWLRQ&RQVWLWXWLRQDO5LJKW3URMHFW1LJHULD
DQG&RPPXQLFDWLRQ&LYLO/LEHUWLHV2UJDQLVDWLRQ1LJHULD 

 7KHSUHVHQWFRPPXQLFDWLRQGRHVQRWFRQWDLQDQ\LQIRUPDWLRQRQGRPHVWLFFRXUWDFWLRQV
EURXJKWE\WKH&RPSODLQDQWVWRKDOWWKHYLRODWLRQVDOOHJHG+RZHYHUWKH&RPPLVVLRQRQ
QXPHURXV RFFDVLRQV EURXJKW WKLV FRPSODLQW WR WKH DWWHQWLRQ RI WKH JRYHUQPHQW DW WKH
WLPH EXW QR UHVSRQVH ZDV PDGH WR WKH &RPPLVVLRQ V UHTXHVWV ,Q VXFK FDVHV WKH
&RPPLVVLRQKDVKHOGWKDWLQWKHDEVHQFHRIDVXEVWDQWLYHUHVSRQVHIURPWKH5HVSRQGHQW
6WDWHLWPXVWGHFLGHRQWKHIDFWVSURYLGHGE\WKH&RPSODLQDQWVDQGWUHDWWKHPDVJLYHQ

GRHV QRW EHFRPH D WULEXQDO RI ILUVW LQVWDQFH IRU FDVHV IRU ZKLFK DQ HIIHFWLYH GRPHVWLF
UHPHG\H[LVWV

 5HTXLULQJ WKH H[KDXVWLRQ RI ORFDO UHPHGLHV DOVR HQVXUHV WKDW WKH $IULFDQ &RPPLVVLRQ

RI D KXPDQ ULJKWV YLRODWLRQ LQ RUGHU WR KDYH WKH RSSRUWXQLW\ WR UHPHG\ VXFK YLRODWLRQ
EHIRUH EHLQJ FDOOHG WR DFFRXQW E\ DQ LQWHUQDWLRQDO WULEXQDO 6HH WKH &RPPLVVLRQ V
GHFLVLRQRQ&RPPXQLFDWLRQVDQG:RUOG2UJDQLVDWLRQ
$JDLQVW 7RUWXUH HW DO=DLUH   7KH H[KDXVWLRQ RI GRPHVWLF UHPHGLHV UHTXLUHPHQW
VKRXOG EH SURSHUO\ XQGHUVWRRG DV HQVXULQJ WKDW WKH 6WDWH FRQFHUQHG KDV DPSOH
RSSRUWXQLW\WRUHPHG\WKHVLWXDWLRQRIZKLFKDSSOLFDQWVFRPSODLQ,WLVQRWQHFHVVDU\KHUH
WR UHFRXQW WKH LQWHUQDWLRQDO DWWHQWLRQ WKDW 2JRQLODQG KDV UHFHLYHG WR DUJXH WKDW WKH
1LJHULDQJRYHUQPHQWKDVKDGDPSOHQRWLFHDQGRYHUWKHSDVWVHYHUDOGHFDGHVPRUHWKDQ
VXIILFLHQWRSSRUWXQLW\WRJLYHGRPHVWLFUHPHGLHV

 $QRWKHUUDWLRQDOHIRUWKHH[KDXVWLRQUHTXLUHPHQWLVWKDWDJRYHUQPHQWVKRXOGKDYHQRWLFH

FRXUWV DQ RSSRUWXQLW\ WR GHFLGH XSRQ FDVHV EHIRUH WKH\ DUH EURXJKW WR DQ LQWHUQDWLRQDO
IRUXP WKXV DYRLGLQJ FRQWUDGLFWRU\ MXGJHPHQWV RI ODZ DW WKH QDWLRQDO DQG LQWHUQDWLRQDO
OHYHOV:KHUHDULJKWLVQRWZHOOSURYLGHGIRULQGRPHVWLFODZVXFKWKDWQRFDVHLVOLNHO\WR
EHKHDUGSRWHQWLDOFRQIOLFWGRHVQRWDULVH6LPLODUO\LIWKHULJKWLVQRWZHOOSURYLGHGIRU
WKHUHFDQQRWEHHIIHFWLYHUHPHGLHVRUDQ\UHPHGLHVDWDOO


 2QH SXUSRVH RI WKH H[KDXVWLRQ RI ORFDO UHPHGLHV UHTXLUHPHQW LV WR JLYH WKH GRPHVWLF


/$:
$GPLVVLELOLW\

 $UWLFOH  RI WKH $IULFDQ &KDUWHU JRYHUQV DGPLVVLELOLW\ $OO RI WKH FRQGLWLRQV RI WKLV
$UWLFOHDUHPHWE\WKHSUHVHQWFRPPXQLFDWLRQ2QO\WKHH[KDXVWLRQRIORFDOUHPHGLHV
UHTXLUHVFORVHVFUXWLQ\
 $UWLFOH    UHTXLUHV WKDW ORFDO UHPHGLHV LI DQ\ EH H[KDXVWHG XQOHVV WKHVH DUH XQGXO\
SURORQJHG

 $W LW WK VHVVLRQ KHOG LQ %DQMXO WKH *DPELD IURP WK WR WK 2FWREHU  WKH
$IULFDQ&RPPLVVLRQUHDFKHGDGHFLVLRQRQWKHPHULWVRIWKLVFRPPXQLFDWLRQ

 ,W VKRXOG DOVR EH QRWHG WKDW WKH QHZ JRYHUQPHQW LQ WKHLU 1RWH 9HUEDOH UHIHUHQFHG
 VXEPLWWHG DW WKH WK VHVVLRQ RI WKH &RPPLVVLRQ KHOG LQ &RWRQRX %HQLQ
DGPLWWHGWRWKHYLRODWLRQVFRPPLWWHGWKHQE\VWDWLQJWKHUHLVQRGHQ\LQJWKHIDFWWKDWD
ORWRIDWURFLWLHVZHUHDQGDUHVWLOOEHLQJFRPPLWWHGE\WKHRLOFRPSDQLHVLQ2JRQL/DQG
DQGLQGHHGLQWKH1LJHU'HOWDDUHD

See The Constitution (Suspension and Modification) Decree 1993

&DWDULQD.UDXVHDQG$OODQ5RVDV (GV (FRQRPLF6RFLDODQG&XOWXUDO5LJKW$7H[WERRN  33
.U]\V]WRI'U]HZLFNL´,QWHUQDWLRQDOL]DWLRQRI+XPDQ5LJKWVDQG7KHLU-XULGL]DWLRQµLQ5DLMD+DQVNLDQG
0DUNNX6XNVL (GV 6HFRQG5HYLVHG(GLWLRQ$Q,QWURGXFWLRQWRWKH,QWHUQDWLRQDO3URWHFWLRQRI+XPDQ5LJKWV$
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 6HH JHQHUDOO\ $VEM¡UQ (LGH ´(FRQRPLF 6RFLDO DQG &XOWXUDO 5LJKWV $V +XPDQ 5LJKWVµ LQ $VEM¡UQ (LGH

1


7KH&RPPLVVLRQWKHUHIRUHGHFODUHGWKHFRPPXQLFDWLRQDGPLVVLEOH

0HULWV
 7KHSUHVHQW&RPPXQLFDWLRQDOOHJHVDFRQFHUWHGYLRODWLRQRIDZLGHUDQJHRIULJKWV
JXDUDQWHHG XQGHU WKH $IULFDQ &KDUWHU IRU +XPDQ DQG 3HRSOHV· 5LJKWV %HIRUH ZH
YHQWXUH LQWR WKH LQTXLU\ ZKHWKHU WKH *RYHUQPHQW RI 1LJHULD KDV YLRODWHG WKH VDLG
ULJKWVDVDOOHJHGLQWKH&RPSODLQWLWZRXOGEHSURSHUWRHVWDEOLVKZKDWLVJHQHUDOO\
H[SHFWHGRIJRYHUQPHQWVXQGHUWKH&KDUWHUDQGPRUHVSHFLILFDOO\YLVjYLVWKHULJKWV
WKHPVHOYHV

 ,QWHUQDWLRQDOO\DFFHSWHGLGHDVRIWKHYDULRXVREOLJDWLRQVHQJHQGHUHGE\KXPDQULJKWV
LQGLFDWHWKDWDOOULJKWVERWKFLYLODQGSROLWLFDOULJKWVDQGVRFLDODQGHFRQRPLFJHQHUDWH
DWOHDVWIRXUOHYHOVRIGXWLHVIRUD6WDWHWKDWXQGHUWDNHVWRDGKHUHWRDULJKWVUHJLPH
QDPHO\ WKH GXW\ WR UHVSHFW SURWHFW SURPRWH DQG IXOILO WKHVH ULJKWV 7KHVH
REOLJDWLRQV XQLYHUVDOO\ DSSO\ WR DOO ULJKWV DQG HQWDLO D FRPELQDWLRQ RI QHJDWLYH DQG
SRVLWLYH GXWLHV $V D KXPDQ ULJKWV LQVWUXPHQW WKH $IULFDQ &KDUWHU LV QRW DOLHQ WR
WKHVHFRQFHSWVDQGWKHRUGHULQZKLFKWKH\DUHGHDOWZLWKKHUHLVFKRVHQDVDPDWWHU
RIFRQYHQLHQFHDQGLQQRZD\VKRXOGLWLPSO\WKHSULRULW\DFFRUGHGWRWKHP(DFK
OD\HURIREOLJDWLRQLVHTXDOO\UHOHYDQWWRWKHULJKWVLQTXHVWLRQ

 $WDSULPDU\OHYHOWKHREOLJDWLRQWRUHVSHFWHQWDLOVWKDWWKH6WDWHVKRXOGUHIUDLQIURP
LQWHUIHULQJLQWKHHQMR\PHQWRIDOOIXQGDPHQWDOULJKWVLWVKRXOGUHVSHFWULJKWKROGHUV
WKHLU IUHHGRPV DXWRQRP\ UHVRXUFHV DQG OLEHUW\ RI WKHLU DFWLRQ :LWK UHVSHFW WR
VRFLRHFRQRPLFULJKWVWKLVPHDQVWKDWWKH6WDWHLVREOLJHGWRUHVSHFWWKHIUHHXVHRI
UHVRXUFHV RZQHG RU DW WKH GLVSRVDO RI WKH LQGLYLGXDO DORQH RU LQ DQ\ IRUP RI
DVVRFLDWLRQ ZLWK RWKHUV LQFOXGLQJ WKH KRXVHKROG RU WKH IDPLO\ IRU WKH SXUSRVH RI



DZDUHWKDWDWWKHWLPHRIVXEPLWWLQJWKLVFRPPXQLFDWLRQWKHWKHQ0LOLWDU\JRYHUQPHQWRI
1LJHULD KDG HQDFWHG YDULRXV GHFUHHV RXVWLQJ WKH MXULVGLFWLRQ RI WKH FRXUWV DQG WKXV
GHSULYLQJ WKH SHRSOH LQ 1LJHULD RI WKH ULJKW WR VHHN UHGUHVV LQ WKH FRXUWV IRU DFWV RI
JRYHUQPHQWWKDWYLRODWHWKHLUIXQGDPHQWDOKXPDQULJKWV,QVXFKLQVWDQFHVDQGDVLQWKH
LQVWDQW FRPPXQLFDWLRQ WKH &RPPLVVLRQ LV RI WKH YLHZ WKDW QR DGHTXDWH GRPHVWLF
UHPHGLHV DUH H[LVWHQW 6HH &RPPXQLFDWLRQ  &LYLO /LEHUWLHV
2UJDQLVDWLRQ1LJHULD 

6HH(LGHLQ(LGH.UDXVHDQG5RVDVRSFLWS
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 7KXV6WDWHVDUHJHQHUDOO\EXUGHQHGZLWKWKHDERYHVHWRIGXWLHVZKHQWKH\FRPPLW
WKHPVHOYHV XQGHU KXPDQ ULJKWV LQVWUXPHQWV (PSKDVLVLQJ WKH DOO HPEUDFLQJ QDWXUH
RI WKHLU REOLJDWLRQV WKH ,QWHUQDWLRQDO &RYHQDQW RQ (FRQRPLF 6RFLDO DQG &XOWXUDO
5LJKWVIRULQVWDQFHXQGHU$UWLFOH  VWLSXODWHVH[HPSODULO\WKDW6WDWHV´XQGHUWDNHWR
WDNHVWHSV«E\DOODSSURSULDWHPHDQVLQFOXGLQJSDUWLFXODUO\WKHDGRSWLRQRIOHJLVODWLYHPHDVXUHVµ
'HSHQGLQJ RQ WKH W\SH RI ULJKWV XQGHU FRQVLGHUDWLRQ WKH OHYHO RI HPSKDVLV LQ WKH
DSSOLFDWLRQ RI WKHVH GXWLHV YDULHV %XW VRPHWLPHV WKH QHHG WR PHDQLQJIXOO\ HQMR\
VRPHRIWKHULJKWVGHPDQGVDFRQFHUWHGDFWLRQIURPWKH6WDWHLQWHUPVRIPRUHWKDQ
RQH RI WKH VDLG GXWLHV :KHWKHU WKH JRYHUQPHQW RI 1LJHULD KDV E\ LWV FRQGXFW
YLRODWHG WKH SURYLVLRQV RI WKH $IULFDQ &KDUWHU DV FODLPHG E\ WKH &RPSODLQDQWV LV
H[DPLQHGKHUHEHORZ

 ,Q DFFRUGDQFH ZLWK $UWLFOHV  DQG  RI WKH $IULFDQ &KDUWHU WKLV FRPPXQLFDWLRQ LV
H[DPLQHG LQ WKH OLJKW RI WKH SURYLVLRQV RI WKH $IULFDQ &KDUWHU DQG WKH UHOHYDQW
LQWHUQDWLRQDO DQG UHJLRQDO KXPDQ ULJKWV LQVWUXPHQWV DQG SULQFLSOHV 7KH &RPPLVVLRQ
WKDQNV WKH WZR KXPDQ ULJKWV 1*2V ZKR EURXJKW WKH PDWWHU XQGHU LWV SXUYLHZ WKH
6RFLDODQG(FRQRPLF5LJKWV$FWLRQ&HQWHU 1LJHULD DQGWKH&HQWHUIRU(FRQRPLFDQG
6RFLDO5LJKWV 86$ 6XFKLVDGHPRQVWUDWLRQRIWKHXVHIXOQHVVWRWKH&RPPLVVLRQDQG
LQGLYLGXDOVRIDFWLRSRSXODULVZKLFKLVZLVHO\DOORZHGXQGHUWKH$IULFDQ&KDUWHU,WLVD
PDWWHURIUHJUHWWKDWWKHRQO\ZULWWHQUHVSRQVHIURPWKHJRYHUQPHQWRI1LJHULDLVDQ
DGPLVVLRQRIWKHJUDYDPHQRIWKHFRPSODLQWVZKLFKLVFRQWDLQHGLQDQRWHYHUEDOHDQG
ZKLFK ZH KDYH UHSURGXFHG DERYH DW SDUDJUDSK  ,Q WKH FLUFXPVWDQFHV WKH

 $W D VHFRQGDU\ OHYHO WKH 6WDWH LV REOLJHG WR SURWHFW ULJKWKROGHUV DJDLQVW RWKHU
VXEMHFWVE\OHJLVODWLRQDQGSURYLVLRQRIHIIHFWLYHUHPHGLHV7KLVREOLJDWLRQUHTXLUHV
WKH 6WDWH WR WDNH PHDVXUHV WR SURWHFW EHQHILFLDULHV RI WKH SURWHFWHG ULJKWV DJDLQVW
SROLWLFDOHFRQRPLFDQGVRFLDOLQWHUIHUHQFHV3URWHFWLRQJHQHUDOO\HQWDLOVWKHFUHDWLRQ
DQG PDLQWHQDQFH RI DQ DWPRVSKHUH RU IUDPHZRUN E\ DQ HIIHFWLYH LQWHUSOD\ RI ODZV
DQG UHJXODWLRQV VR WKDW LQGLYLGXDOV ZLOO EH DEOH WR IUHHO\ UHDOL]H WKHLU ULJKWV DQG
IUHHGRPV7KLVLVYHU\PXFKLQWHUWZLQHGZLWKWKHWHUWLDU\REOLJDWLRQRIWKH6WDWHWR
SURPRWH WKH HQMR\PHQW RI DOO KXPDQ ULJKWV 7KH 6WDWH VKRXOG PDNH VXUH WKDW
LQGLYLGXDOVDUHDEOHWRH[HUFLVHWKHLUULJKWVDQGIUHHGRPVIRUH[DPSOHE\SURPRWLQJ
WROHUDQFHUDLVLQJDZDUHQHVVDQGHYHQEXLOGLQJLQIUDVWUXFWXUHV

 7KH ODVW OD\HU RI REOLJDWLRQ UHTXLUHV WKH 6WDWH WR IXOILO WKH ULJKWV DQG IUHHGRPV LW
IUHHO\ XQGHUWRRN XQGHU WKH YDULRXV KXPDQ ULJKWV UHJLPHV ,W LV PRUH RI D SRVLWLYH
H[SHFWDWLRQ RQ WKH SDUW RI WKH 6WDWH WR PRYH LWV PDFKLQHU\ WRZDUGV WKH DFWXDO
UHDOLVDWLRQRIWKHULJKWV7KLVLVDOVRYHU\PXFKLQWHUWZLQHGZLWKWKHGXW\WRSURPRWH
PHQWLRQHG LQ WKH SUHFHGLQJ SDUDJUDSK ,W FRXOG FRQVLVW LQ WKH GLUHFW SURYLVLRQ RI
EDVLFQHHGVVXFKDVIRRGRUUHVRXUFHVWKDWFDQEHXVHGIRUIRRG GLUHFWIRRGDLGRU
VRFLDOVHFXULW\ 

'U]HZLFNLLELG





ULJKWVUHODWHGQHHGV$QGZLWKUHJDUGWRDFROOHFWLYHJURXSWKHUHVRXUFHVEHORQJLQJ
WRLWVKRXOGEHUHVSHFWHGDVLWKDVWRXVHWKHVDPHUHVRXUFHVWRVDWLVI\LWVQHHGV
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 RIWKH&RPPLWWHHRQ(FRQRPLF6RFLDODQG&XOWXUDOULJKWV
+XPDQ5LJKWVLQWKH7ZHQW\ILUVW&HQWXU\$*OREDO&KDOOHQJH(GLWHGE\.DWKOHHQ(0DKRQH\DQG3DXO
0DKRQH\$UWLFOHE\$OH[DQGHU.LVV&RQFHSWDQG3RVVLEOH,PSOLFDWLRQVRIWKH5LJKWWR(QYLURQPHQWDWSDJH


 7KHVHULJKWVUHFRJQLVHWKHLPSRUWDQFHRIDFOHDQDQGVDIHHQYLURQPHQWWKDWLVFORVHO\
OLQNHGWRHFRQRPLFDQGVRFLDOULJKWVLQVRIDUDVWKHHQYLURQPHQWDIIHFWVWKHTXDOLW\RI
OLIHDQGVDIHW\RIWKHLQGLYLGXDO$VKDVEHHQULJKWO\REVHUYHGE\$OH[DQGHU.LVVDQ
HQYLURQPHQW GHJUDGHG E\ SROOXWLRQ DQG GHIDFHG E\ WKH GHVWUXFWLRQ RI DOO EHDXW\ DQG
YDULHW\ LV DV FRQWUDU\ WR VDWLVIDFWRU\ OLYLQJ FRQGLWLRQV DQG WKH GHYHORSPHQW DV WKH
EUHDNGRZQ RI WKH IXQGDPHQWDO HFRORJLF HTXLOLEULD LV KDUPIXO WR SK\VLFDO DQG PRUDO
KHDOWK

 7KHULJKWWRDJHQHUDOVDWLVIDFWRU\HQYLURQPHQWDVJXDUDQWHHGXQGHU$UWLFOHRIWKH
$IULFDQ&KDUWHURUWKHULJKWWRDKHDOWK\HQYLURQPHQWDVLWLVZLGHO\NQRZQWKHUHIRUH
LPSRVHVFOHDUREOLJDWLRQVXSRQDJRYHUQPHQW,WUHTXLUHVWKH6WDWHWRWDNHUHDVRQDEOH
DQG RWKHU PHDVXUHV WR SUHYHQW SROOXWLRQ DQG HFRORJLFDO GHJUDGDWLRQ WR SURPRWH
FRQVHUYDWLRQDQGWRVHFXUHDQHFRORJLFDOO\VXVWDLQDEOHGHYHORSPHQWDQGXVHRIQDWXUDO
UHVRXUFHV$UWLFOHRIWKH,QWHUQDWLRQDO&RYHQDQWRQ(FRQRPLF6RFLDODQG&XOWXUDO
5LJKWV ,&(6&5 WRZKLFK1LJHULDLVDSDUW\UHTXLUHVJRYHUQPHQWVWRWDNHQHFHVVDU\
VWHSVIRUWKHLPSURYHPHQWRIDOODVSHFWVRIHQYLURQPHQWDODQGLQGXVWULDOK\JLHQH7KH
ULJKW WR HQMR\ WKH EHVW DWWDLQDEOH VWDWH RI SK\VLFDO DQG PHQWDO KHDOWK HQXQFLDWHG LQ

$UWLFOHRIWKH$IULFDQ&KDUWHUUHDGV
$OO SHRSOHV VKDOO KDYH WKH ULJKW WR D JHQHUDO VDWLVIDFWRU\ HQYLURQPHQW
IDYRXUDEOHWRWKHLUGHYHORSPHQW

$UWLFOHRIWKH$IULFDQ&KDUWHUUHDGV
´  (YHU\LQGLYLGXDOVKDOOKDYHWKHULJKWWRHQMR\WKHEHVWDWWDLQDEOHVWDWH
RISK\VLFDODQGPHQWDOKHDOWK

 6WDWHV3DUWLHVWRWKHSUHVHQW&KDUWHUVKDOOWDNHWKHQHFHVVDU\PHDVXUHV
WRSURWHFWWKHKHDOWKRIWKHLUSHRSOHDQGWRHQVXUHWKDWWKH\UHFHLYHPHGLFDO
DWWHQWLRQZKHQWKH\DUHVLFN

6HHDOVR*HQHUDO&RPPHQW1R







&RPPLVVLRQLVFRPSHOOHGWRSURFHHGZLWKWKHH[DPLQDWLRQRIWKHPDWWHURQWKHEDVLV
RIWKHXQFRQWHVWHGDOOHJDWLRQVRIWKH&RPSODLQDQWVZKLFKDUHFRQVHTXHQWO\DFFHSWHG
E\WKH&RPPLVVLRQ
 7KH &RPSODLQDQWV DOOHJH WKDW WKH 1LJHULDQ JRYHUQPHQW YLRODWHG WKH ULJKW WR KHDOWK
DQG WKH ULJKW WR FOHDQ HQYLURQPHQW DV UHFRJQL]HG XQGHU $UWLFOHV  DQG  RI WKH
$IULFDQ&KDUWHUE\IDLOLQJWRIXOILOOWKHPLQLPXPGXWLHVUHTXLUHGE\WKHVHULJKWV7KLV
WKH&RPSODLQDQWVDOOHJHWKHJRYHUQPHQWKDVGRQHE\
- 'LUHFWO\SDUWLFLSDWLQJLQWKHFRQWDPLQDWLRQRIDLUZDWHUDQGVRLODQGWKHUHE\
KDUPLQJWKHKHDOWKRIWKH2JRQLSRSXODWLRQ
- )DLOLQJWRSURWHFWWKH2JRQLSRSXODWLRQIURPWKHKDUPFDXVHGE\WKH113&
6KHOO&RQVRUWLXPEXWLQVWHDGXVLQJLWVVHFXULW\IRUFHVWRIDFLOLWDWHWKHGDPDJH
- )DLOLQJWRSURYLGHRUSHUPLWVWXGLHVRISRWHQWLDORUDFWXDOHQYLURQPHQWDODQG
KHDOWKULVNVFDXVHGE\WKHRLORSHUDWLRQV

9

 7KH &RPSODLQDQWV DOVR DOOHJH D YLRODWLRQ RI $UWLFOH  RI WKH $IULFDQ &KDUWHU E\ WKH
JRYHUQPHQW RI 1LJHULD 7KH &RPSODLQDQWV DOOHJH WKDW WKH 0LOLWDU\ JRYHUQPHQW RI
1LJHULD ZDV LQYROYHG LQ RLO SURGXFWLRQ DQG WKXV GLG QRW PRQLWRU RU UHJXODWH WKH
RSHUDWLRQVRIWKHRLOFRPSDQLHVDQGLQVRGRLQJSDYHGDZD\IRUWKH2LO&RQVRUWLXPV
WR H[SORLW RLO UHVHUYHV LQ 2JRQLODQG )XUWKHUPRUH LQ DOO WKHLU GHDOLQJV ZLWK WKH 2LO
&RQVRUWLXPVWKHJRYHUQPHQWGLGQRWLQYROYHWKH2JRQL&RPPXQLWLHVLQWKHGHFLVLRQV
WKDWDIIHFWHGWKHGHYHORSPHQWRI2JRQLODQG7KHGHVWUXFWLYHDQGVHOILVKUROHSOD\HG
E\ RLO GHYHORSPHQW LQ 2JRQLODQG FORVHO\ WLHG ZLWK UHSUHVVLYH WDFWLFV RI WKH 1LJHULDQ
*RYHUQPHQWDQGWKHODFNRIPDWHULDOEHQHILWVDFFUXLQJWRWKHORFDOSRSXODWLRQPD\
ZHOOEHVDLGWRFRQVWLWXWHDYLRODWLRQRI$UWLFOH

$UWLFOHSURYLGHV
 $OOSHRSOHVVKDOOIUHHO\GLVSRVHRIWKHLUZHDOWKDQGQDWXUDOUHVRXUFHV7KLVULJKWVKDOO
EH H[HUFLVHG LQ WKH H[FOXVLYH LQWHUHVW RI WKH SHRSOH ,Q QR FDVH VKDOO D SHRSOH EH
GHSULYHGRILW
 ,QFDVHRIVSROLDWLRQWKHGLVSRVVHVVHGSHRSOHVKDOOKDYHWKHULJKWWRWKHODZIXOUHFRYHU\
RILWVSURSHUW\DVZHOODVWRDQDGHTXDWHFRPSHQVDWLRQ

 :HQRZH[DPLQHWKHFRQGXFWRIWKHJRYHUQPHQWRI1LJHULDLQUHODWLRQWR$UWLFOHV
DQG  RI WKH $IULFDQ &KDUWHU 8QGRXEWHGO\ DQG DGPLWWHGO\ WKH JRYHUQPHQW RI
1LJHULDWKURXJK113&KDVWKHULJKWWRSURGXFH RLOWKHLQFRPHIURPZKLFKZLOOEH
XVHGWRIXOILOWKHHFRQRPLFDQGVRFLDOULJKWVRI1LJHULDQV%XWWKHFDUHWKDWVKRXOGKDYH
EHHQWDNHQDVRXWOLQHGLQWKHSUHFHGLQJSDUDJUDSKDQGZKLFKZRXOGKDYHSURWHFWHGWKH
ULJKWVRIWKHYLFWLPVRIWKHYLRODWLRQVFRPSODLQHGRIZDVQRWWDNHQ7RH[DFHUEDWHWKH
VLWXDWLRQWKHVHFXULW\IRUFHVRIWKHJRYHUQPHQWHQJDJHGLQFRQGXFWLQYLRODWLRQRIWKH
ULJKWV RI WKH 2JRQLV E\ DWWDFNLQJ EXUQLQJ DQG GHVWUR\LQJ VHYHUDO 2JRQL YLOODJHV DQG
KRPHV

 *RYHUQPHQW FRPSOLDQFH ZLWK WKH VSLULW RI $UWLFOHV  DQG  RI WKH $IULFDQ &KDUWHU
PXVWDOVRLQFOXGHRUGHULQJRUDWOHDVWSHUPLWWLQJLQGHSHQGHQWVFLHQWLILFPRQLWRULQJRI
WKUHDWHQHG HQYLURQPHQWV UHTXLULQJ DQG SXEOLFLVLQJ HQYLURQPHQWDO DQG VRFLDO LPSDFW
VWXGLHVSULRUWRDQ\PDMRULQGXVWULDOGHYHORSPHQWXQGHUWDNLQJDSSURSULDWHPRQLWRULQJ
DQGSURYLGLQJLQIRUPDWLRQWRWKRVHFRPPXQLWLHVH[SRVHGWRKD]DUGRXVPDWHULDOVDQG
DFWLYLWLHV DQG SURYLGLQJ PHDQLQJIXO RSSRUWXQLWLHV IRU LQGLYLGXDOV WR EH KHDUG DQG WR
SDUWLFLSDWHLQWKHGHYHORSPHQWGHFLVLRQVDIIHFWLQJWKHLUFRPPXQLWLHV

See6FRWW/HFNLHWKH5LJKWWR+RXVLQJLQ(FRQRPLFVRFLDODQGFXOWXUDOULJKWV HG (LGH.UDXVHDQG
5RVDV0DUWLQXV1LMKRII3XEOLVKHUV
6HHDUHSRUWE\WKH,QGXVWU\DQG(QHUJ\2SHUDWLRQV'LYLVLRQ:HVW&HQWUDO$IULFD'HSDUWPHQW'HILQLQJDQ
(QYLURQPHQWDO'HYHORSPHQW6WUDWHJ\IRUWKH1LJHU'HOWD9ROXPH3DUDJUDSK%  DW3DJH
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$UWLFOH  RIWKH$IULFDQ&KDUWHUDQGWKHULJKWWRDJHQHUDOVDWLVIDFWRU\HQYLURQPHQW
IDYRXUDEOHWRGHYHORSPHQW $UWLFOH  DOUHDG\QRWHGREOLJDWHJRYHUQPHQWVWRGHVLVW
IURP GLUHFWO\ WKUHDWHQLQJ WKH KHDOWK DQG HQYLURQPHQW RI WKHLU FLWL]HQV 7KH 6WDWH LV
XQGHU DQ REOLJDWLRQ WR UHVSHFW WKH MXVW QRWHG ULJKWV DQG WKLV HQWDLOV ODUJHO\ QRQ
LQWHUYHQWLRQLVWFRQGXFWIURPWKH6WDWHIRUH[DPSOHQRWIURPFDUU\LQJRXWVSRQVRULQJRU
WROHUDWLQJDQ\SUDFWLFHSROLF\RUOHJDOPHDVXUHVYLRODWLQJWKHLQWHJULW\RIWKHLQGLYLGXDO

 7KHRULJLQRIWKLVSURYLVLRQPD\EHWUDFHGWRFRORQLDOLVPGXULQJZKLFKWKHKXPDQDQG
PDWHULDO UHVRXUFHV RI $IULFD ZHUH ODUJHO\ H[SORLWHG IRU WKH EHQHILW RI RXWVLGH SRZHUV
FUHDWLQJ WUDJHG\ IRU $IULFDQV WKHPVHOYHV GHSULYLQJ WKHP RI WKHLU ELUWKULJKW DQG
DOLHQDWLQJWKHPIURPWKHODQG7KHDIWHUPDWKRIFRORQLDOH[SORLWDWLRQKDVOHIW$IULFD V
SUHFLRXVUHVRXUFHVDQGSHRSOHVWLOOYXOQHUDEOHWRIRUHLJQPLVDSSURSULDWLRQ7KHGUDIWHUV
RI WKH &KDUWHU REYLRXVO\ ZDQWHG WR UHPLQG $IULFDQ JRYHUQPHQWV RI WKH FRQWLQHQW V
SDLQIXOOHJDF\DQGUHVWRUHFRRSHUDWLYHHFRQRPLFGHYHORSPHQWWRLWVWUDGLWLRQDOSODFHDW
WKHKHDUWRI$IULFDQ6RFLHW\

 *RYHUQPHQWV KDYH D GXW\ WR SURWHFW WKHLU FLWL]HQV QRW RQO\ WKURXJK DSSURSULDWH
OHJLVODWLRQDQGHIIHFWLYHHQIRUFHPHQWEXWDOVRE\SURWHFWLQJWKHPIURPGDPDJLQJDFWV
WKDWPD\EHSHUSHWUDWHGE\SULYDWHSDUWLHV 6HH8QLRQGHV-HXQHV$YRFDWV&KDG 
7KLVGXW\FDOOVIRUSRVLWLYHDFWLRQRQSDUWRIJRYHUQPHQWVLQIXOILOOLQJWKHLUREOLJDWLRQ
XQGHUKXPDQULJKWVLQVWUXPHQWV7KHSUDFWLFHEHIRUHRWKHUWULEXQDOVDOVRHQKDQFHVWKLV
UHTXLUHPHQWDVLVHYLGHQFHGLQWKHFDVH 9HOjVTXH]5RGUtJXH]Y+RQGXUDV,QWKLV
ODQGPDUNMXGJPHQWWKH,QWHU$PHULFDQ&RXUWRI+XPDQ5LJKWVKHOGWKDWZKHQD6WDWH
DOORZVSULYDWHSHUVRQVRUJURXSVWRDFWIUHHO\DQGZLWKLPSXQLW\WRWKHGHWULPHQWRIWKH
ULJKWVUHFRJQLVHGLWZRXOGEHLQFOHDUYLRODWLRQRILWVREOLJDWLRQVWRSURWHFWWKHKXPDQ
ULJKWVRILWVFLWL]HQV6LPLODUO\WKLVREOLJDWLRQRIWKH6WDWHLVIXUWKHUHPSKDVLVHGLQWKH
SUDFWLFH RI WKH (XURSHDQ &RXUW RI +XPDQ 5LJKWV LQ ;DQG<Y1HWKHUODQGV ,Q
WKDW FDVH WKH &RXUW SURQRXQFHG WKDW WKHUH ZDV DQ REOLJDWLRQ RQ DXWKRULWLHV WR WDNH
VWHSVWRPDNHVXUHWKDWWKHHQMR\PHQWRIWKHULJKWVLVQRWLQWHUIHUHGZLWKE\DQ\RWKHU
SULYDWHSHUVRQ

 7KH &RPPLVVLRQ QRWHV WKDW LQ WKH SUHVHQW FDVH GHVSLWH LWV REOLJDWLRQ WR SURWHFW
SHUVRQV DJDLQVW LQWHUIHUHQFHV LQ WKH HQMR\PHQW RI WKHLU ULJKWV WKH *RYHUQPHQW RI
1LJHULDIDFLOLWDWHGWKHGHVWUXFWLRQRIWKH2JRQLODQG&RQWUDU\WRLWV&KDUWHUREOLJDWLRQV
DQG GHVSLWH VXFK LQWHUQDWLRQDOO\ HVWDEOLVKHG SULQFLSOHV WKH 1LJHULDQ *RYHUQPHQW KDV
JLYHQ WKH JUHHQ OLJKW WR SULYDWH DFWRUV DQG WKH RLO &RPSDQLHV LQ SDUWLFXODU WR
GHYDVWDWLQJO\ DIIHFW WKH ZHOOEHLQJ RI WKH 2JRQLV %\ DQ\ PHDVXUH RI VWDQGDUGV LWV
SUDFWLFHIDOOVVKRUWRIWKHPLQLPXPFRQGXFWH[SHFWHGRIJRYHUQPHQWVDQGWKHUHIRUH
LVLQYLRODWLRQRI$UWLFOHRIWKH$IULFDQ&KDUWHU
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 6HH ,QWHU$PHULFDQ &RXUW RI +XPDQ 5LJKWV9HOjVTXH] 5RGUtJHX] &DVH -XGJPHQW RI -XO\
6HULHV&1R

(&+5   6HU$ DW

&RPPXQLFDWLRQ



 7KHIUHHGLVSRVDORIZHDOWKDQGQDWXUDOUHVRXUFHVVKDOOEHH[HUFLVHGZLWKRXWSUHMXGLFH
WRWKHREOLJDWLRQRISURPRWLQJLQWHUQDWLRQDOHFRQRPLFFRRSHUDWLRQEDVHGRQPXWXDO
UHVSHFWHTXLWDEOHH[FKDQJHDQGWKHSULQFLSOHVRILQWHUQDWLRQDOODZ
 6WDWHV SDUWLHV WR WKH SUHVHQW &KDUWHU VKDOOLQGLYLGXDOO\ DQG FROOHFWLYHO\ H[HUFLVH WKH
ULJKW WR IUHH GLVSRVDO RI WKHLU ZHDOWK DQG QDWXUDO UHVRXUFHV ZLWK D YLHZ WR
VWUHQJWKHQLQJ$IULFDQXQLW\DQGVROLGDULW\
 6WDWHV3DUWLHVWRWKHSUHVHQW&KDUWHUVKDOOXQGHUWDNHWRHOLPLQDWHDOOIRUPVRIIRUHLJQ
HFRQRPLFH[SORLWDWLRQSDUWLFXODUO\WKDWSUDFWLVHGE\LQWHUQDWLRQDOPRQRSROLHVVRDVWR
HQDEOHWKHLUSHRSOHVWRIXOO\EHQHILWIURPWKHDGYDQWDJHVGHULYHGIURPWKHLUQDWLRQDO
UHVRXUFHV

7KHIDPLO\VKDOOEHWKHQDWXUDOXQLWDQGEDVLVRIVRFLHW\,WVKDOOEHSURWHFWHGE\
WKH6WDWH

 $OWKRXJKWKHULJKWWRKRXVLQJRUVKHOWHULVQRWH[SOLFLWO\SURYLGHGIRUXQGHUWKH$IULFDQ
&KDUWHU WKH FRUROODU\ RI WKH FRPELQDWLRQ RI WKH SURYLVLRQV SURWHFWLQJ WKH ULJKW WR
HQMR\ WKH EHVW DWWDLQDEOH VWDWH RI PHQWDO DQG SK\VLFDO KHDOWK FLWHG XQGHU $UWLFOH 
DERYH WKH ULJKW WR SURSHUW\ DQG WKH SURWHFWLRQ DFFRUGHG WR WKH IDPLO\ IRUELGV WKH
ZDQWRQGHVWUXFWLRQRIVKHOWHUEHFDXVHZKHQKRXVLQJLVGHVWUR\HGSURSHUW\KHDOWKDQG
IDPLO\OLIHDUHDGYHUVHO\DIIHFWHG,WLVWKXVQRWHGWKDWWKHFRPELQHGHIIHFWRI$UWLFOHV
DQG  UHDGVLQWRWKH&KDUWHUDULJKWWRVKHOWHURUKRXVLQJZKLFKWKH1LJHULDQ
*RYHUQPHQWKDVDSSDUHQWO\YLRODWHG

 $WDYHU\PLQLPXPWKHULJKWWRVKHOWHUREOLJHVWKH1LJHULDQJRYHUQPHQWQRWWRGHVWUR\
WKHKRXVLQJRILWVFLWL]HQVDQGQRWWRREVWUXFWHIIRUWVE\LQGLYLGXDOVRUFRPPXQLWLHVWR
UHEXLOG ORVW KRPHV 7KH 6WDWH·V REOLJDWLRQ WR UHVSHFW KRXVLQJ ULJKWV UHTXLUHV LW DQG
WKHUHE\ DOO RI LWV RUJDQV DQG DJHQWV WR DEVWDLQ IURP FDUU\LQJ RXW VSRQVRULQJ RU
WROHUDWLQJDQ\SUDFWLFHSROLF\RUOHJDOPHDVXUHYLRODWLQJWKHLQWHJULW\RIWKHLQGLYLGXDO
RULQIULQJLQJXSRQKLVRUKHUIUHHGRPWRXVHWKRVHPDWHULDORURWKHUUHVRXUFHVDYDLODEOH
WRWKHPLQDZD\WKH\ILQGPRVWDSSURSULDWHWRVDWLVI\LQGLYLGXDOIDPLO\KRXVHKROGRU
FRPPXQLW\ KRXVLQJ QHHGV ,WV REOLJDWLRQV WR SURWHFW REOLJHV LW WR SUHYHQW WKH
YLRODWLRQRIDQ\LQGLYLGXDO·VULJKWWRKRXVLQJE\DQ\RWKHULQGLYLGXDORUQRQVWDWHDFWRUV
OLNH ODQGORUGV SURSHUW\ GHYHORSHUV DQG ODQG RZQHUV DQG ZKHUH VXFK LQIULQJHPHQWV
RFFXULWVKRXOGDFWWRSUHFOXGHIXUWKHUGHSULYDWLRQVDVZHOODVJXDUDQWHHLQJDFFHVVWR
OHJDOUHPHGLHV7KHULJKWWRVKHOWHUHYHQJRHVIXUWKHUWKDQDURRIRYHURQHVKHDG,W
H[WHQGVWRHPERG\WKHLQGLYLGXDO·VULJKWWREHOHWDORQHDQGWROLYHLQSHDFHZKHWKHU
XQGHUDURRIRUQRW

 7KHSURWHFWLRQRIWKHULJKWVJXDUDQWHHGLQ$UWLFOHVDQG  OHDGVWRWKHVDPH
FRQFOXVLRQ $V UHJDUGV WKH HDUOLHU ULJKW DQG LQ WKH FDVH RI WKH 2JRQL 3HRSOH WKH
*RYHUQPHQW RI 1LJHULD KDV IDLOHG WR IXOILO WKHVH WZR PLQLPXP REOLJDWLRQV 7KH


$UWLFOH  SURYLGHV

7KHULJKWWRSURSHUW\VKDOOEHJXDUDQWHHG,WPD\RQO\EHHQFURDFKHGXSRQLQWKH
LQWHUHVWRISXEOLFQHHGRULQWKHJHQHUDOLQWHUHVWRIWKHFRPPXQLW\DQGLQDFFRUGDQFH
ZLWKWKHSURYLVLRQVRIDSSURSULDWHODZV

 7KH &RPSODLQDQWV DOVR DVVHUW WKDW WKH 0LOLWDU\ JRYHUQPHQW RI 1LJHULD PDVVLYHO\ DQG
V\VWHPDWLFDOO\ YLRODWHG WKH ULJKW WR DGHTXDWH KRXVLQJ RI PHPEHUV RI WKH 2JRQL
FRPPXQLW\XQGHU$UWLFOHDQGLPSOLFLWO\UHFRJQLVHGE\$UWLFOHVDQG  RIWKH
$IULFDQ&KDUWHU

$UWLFOHRIWKH&KDUWHUUHDGV

,ELGSS
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Scott Leckie, “The Right to Housing” in Eide, Krause and Rosas, op cit., 107-123, at p.
113
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6HH*HQHUDO&RPPHQW1R  RQWKHULJKWWRDGHTXDWHKRXVLQJ $UWLFOH )RUFHG(YLFWLRQV
,ELGS
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 7KH JRYHUQPHQW V WUHDWPHQW RI WKH 2JRQLV KDV YLRODWHG DOO WKUHH PLQLPXP GXWLHV RI
WKH ULJKW WR IRRG 7KH JRYHUQPHQW KDV GHVWUR\HG IRRG VRXUFHV WKURXJK LWV VHFXULW\
IRUFHV DQG 6WDWH 2LO &RPSDQ\ KDV DOORZHG SULYDWH RLO FRPSDQLHV WR GHVWUR\ IRRG
VRXUFHV DQG WKURXJK WHUURU KDV FUHDWHG VLJQLILFDQW REVWDFOHV WR 2JRQL FRPPXQLWLHV
WU\LQJWRIHHGWKHPVHOYHV7KH1LJHULDQJRYHUQPHQWKDVDJDLQIDOOHQVKRUWRIZKDWLV

 7KHULJKWWRIRRGLVLQVHSDUDEO\OLQNHGWRWKHGLJQLW\RIKXPDQEHLQJVDQGLVWKHUHIRUH
HVVHQWLDO IRU WKH HQMR\PHQW DQG IXOILOPHQW RI VXFK RWKHU ULJKWV DV KHDOWK HGXFDWLRQ
ZRUNDQGSROLWLFDOSDUWLFLSDWLRQ7KH$IULFDQ&KDUWHUDQGLQWHUQDWLRQDOODZUHTXLUHDQG
ELQG 1LJHULD WR SURWHFW DQG LPSURYH H[LVWLQJ IRRG VRXUFHV DQG WR HQVXUH DFFHVV WR
DGHTXDWH IRRG IRU DOO FLWL]HQV :LWKRXW WRXFKLQJ RQ WKH GXW\ WR LPSURYH IRRG
SURGXFWLRQ DQG WR JXDUDQWHH DFFHVV WKH PLQLPXP FRUH RI WKH ULJKW WR IRRG UHTXLUHV
WKDW WKH 1LJHULDQ *RYHUQPHQW VKRXOG QRW GHVWUR\ RU FRQWDPLQDWH IRRG VRXUFHV ,W
VKRXOGQRWDOORZSULYDWHSDUWLHVWRGHVWUR\RUFRQWDPLQDWHIRRGVRXUFHVDQGSUHYHQW
SHRSOHV HIIRUWVWRIHHGWKHPVHOYHV

 7KHSDUWLFXODUYLRODWLRQE\WKH1LJHULDQ*RYHUQPHQWRIWKHULJKWWRDGHTXDWHKRXVLQJ
DVLPSOLFLWO\SURWHFWHGLQWKH&KDUWHUDOVRHQFRPSDVVHVWKHULJKWWRSURWHFWLRQDJDLQVW
IRUFHGHYLFWLRQV7KH$IULFDQ&RPPLVVLRQGUDZVLQVSLUDWLRQIURPWKHGHILQLWLRQRIWKH
WHUP IRUFHG HYLFWLRQV E\ WKH &RPPLWWHH RQ (FRQRPLF 6RFLDO DQG &XOWXUDO 5LJKWV
ZKLFK GHILQHV WKLV WHUP DV WKH SHUPDQHQW UHPRYDO DJDLQVW WKHLU ZLOO RI LQGLYLGXDOV
IDPLOLHVDQGRUFRPPXQLWLHVIURPWKHKRPHVDQGRUZKLFKWKH\RFFXS\ZLWKRXWWKH
SURYLVLRQ RI DQG DFFHVV WR DSSURSULDWH IRUPV RI OHJDO RU RWKHU SURWHFWLRQ
:KHUHYHU DQG ZKHQHYHU WKH\ RFFXU IRUFHG HYLFWLRQV DUH H[WUHPHO\ WUDXPDWLF 7KH\
FDXVH SK\VLFDO SV\FKRORJLFDO DQG HPRWLRQDO GLVWUHVV WKH\ HQWDLO ORVVHV RI PHDQV RI
HFRQRPLFVXVWHQDQFHDQGLQFUHDVHLPSRYHULVKPHQW7KH\FDQDOVRFDXVHSK\VLFDOLQMXU\
DQGLQVRPHFDVHVVSRUDGLFGHDWKV«(YLFWLRQVEUHDNXSIDPLOLHVDQGLQFUHDVHH[LVWLQJ
OHYHOV RI KRPHOHVVQHVV ,Q WKLV UHJDUG *HQHUDO &RPPHQW 1R    RI WKH
&RPPLWWHHRQ(FRQRPLF6RFLDODQG&XOWXUDO5LJKWVRQWKHULJKWWRDGHTXDWHKRXVLQJ
VWDWHVWKDWDOOSHUVRQVVKRXOGSRVVHVVDGHJUHHRIVHFXULW\RIWHQXUHZKLFKJXDUDQWHHV
OHJDO SURWHFWLRQ DJDLQVW IRUFHG HYLFWLRQ KDUDVVPHQW DQG RWKHU WKUHDWV (
DQQH[ ,,, 3DUDJUDSK  D  7KH FRQGXFW RI WKH 1LJHULDQ JRYHUQPHQW FOHDUO\
GHPRQVWUDWHVDYLRODWLRQRIWKLVULJKWHQMR\HGE\WKH2JRQLVDVDFROOHFWLYHULJKW
 7KH&RPPXQLFDWLRQDUJXHVWKDWWKHULJKWWRIRRGLVLPSOLFLWLQWKH$IULFDQ&KDUWHULQ
VXFKSURYLVLRQVDVWKHULJKWWROLIH $UW WKHULJKWWRKHDOWK $UW DQGWKHULJKWWR
HFRQRPLFVRFLDODQGFXOWXUDOGHYHORSPHQW $UW %\LWVYLRODWLRQRIWKHVHULJKWVWKH
1LJHULDQ*RYHUQPHQWWUDPSOHGXSRQQRWRQO\WKHH[SOLFLWO\SURWHFWHGULJKWVEXWDOVR
XSRQWKHULJKWWRIRRGLPSOLFLWO\JXDUDQWHHG

JRYHUQPHQW KDV GHVWUR\HG 2JRQL KRXVHV DQG YLOODJHV DQG WKHQ WKURXJK LWV VHFXULW\
IRUFHV REVWUXFWHG KDUDVVHG EHDWHQ DQG LQ VRPH FDVHV VKRW DQG NLOOHG LQQRFHQW
FLWL]HQV ZKR KDYH DWWHPSWHG WR UHWXUQ WR UHEXLOG WKHLU UXLQHG KRPHV 7KHVH DFWLRQV
FRQVWLWXWHPDVVLYHYLRODWLRQVRIWKHULJKWWRVKHOWHULQYLRODWLRQRI$UWLFOHVDQG
  RIWKH$IULFDQ&KDUWHU
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)RUWKHDERYHUHDVRQVWKH&RPPLVVLRQ

)LQGVWKH)HGHUDO5HSXEOLFRI1LJHULDLQYLRODWLRQRI$UWLFOHV  DQGRI
WKH$IULFDQ&KDUWHURQ+XPDQDQG3HRSOHV 5LJKWV

$SSHDOV WR WKH JRYHUQPHQW RI WKH )HGHUDO 5HSXEOLF RI 1LJHULD WR HQVXUH SURWHFWLRQ RI WKH
HQYLURQPHQWKHDOWKDQGOLYHOLKRRGRIWKHSHRSOHRI2JRQLODQGE\

H[SHFWHGRILWDVXQGHUWKHSURYLVLRQVRIWKH$IULFDQ&KDUWHUDQGLQWHUQDWLRQDOKXPDQ
ULJKWVVWDQGDUGVDQGKHQFHLVLQYLRODWLRQRIWKHULJKWWRIRRGRIWKH2JRQLV
 7KH&RPSODLQDQWVDOVRDOOHJHWKDWWKH1LJHULDQ*RYHUQPHQWKDVYLRODWHG$UWLFOHRI
WKH&KDUWHUZKLFKJXDUDQWHHVWKHLQYLRODELOLW\RIKXPDQEHLQJVDQGHYHU\RQH·VULJKWWR
OLIHDQGLQWHJULW\RIWKHSHUVRQUHVSHFWHG*LYHQWKHZLGHVSUHDGYLRODWLRQVSHUSHWUDWHG
E\WKH*RYHUQPHQWRI1LJHULDDQGE\SULYDWHDFWRUV EHLWIROORZLQJLWVFOHDUEOHVVLQJ
RUQRW WKHPRVWIXQGDPHQWDORIDOOKXPDQULJKWVWKHULJKWWROLIHKDVEHHQYLRODWHG
7KH6HFXULW\IRUFHVZHUHJLYHQWKHJUHHQOLJKWWRGHFLVLYHO\GHDOZLWKWKH2JRQLVZKLFK
ZDV LOOXVWUDWHG E\ WKH ZLGH VSUHDG WHUURULVDWLRQV DQG NLOOLQJV 7KH SROOXWLRQ DQG
HQYLURQPHQWDO GHJUDGDWLRQ WR D OHYHO KXPDQO\ XQDFFHSWDEOH KDV PDGH LW OLYLQJ LQ WKH
2JRQLODQGDQLJKWPDUH7KHVXUYLYDORIWKH2JRQLVGHSHQGHGRQWKHLUODQGDQGIDUPV
WKDWZHUHGHVWUR\HGE\WKHGLUHFWLQYROYHPHQWRIWKH*RYHUQPHQW7KHVHDQGVLPLODU
EUXWDOLWLHV QRW RQO\ SHUVHFXWHG LQGLYLGXDOV LQ 2JRQLODQG EXW DOVR WKH ZKROH RI WKH
2JRQL&RPPXQLW\DVDZKROH7KH\DIIHFWHGWKHOLIHRIWKH2JRQL6RFLHW\DVDZKROH
7KH&RPPLVVLRQFRQGXFWHGDPLVVLRQWR1LJHULDIURPWKHWK²WK0DUFKDQG
ZLWQHVVHGILUVWKDQGWKHGHSORUDEOHVLWXDWLRQLQ2JRQLODQGLQFOXGLQJWKHHQYLURQPHQWDO
GHJUDGDWLRQ

 7KHXQLTXHQHVVRIWKH$IULFDQVLWXDWLRQDQGWKHVSHFLDOTXDOLWLHVRIWKH$IULFDQ&KDUWHU
RQ +XPDQ DQG 3HRSOHV  5LJKWV LPSRVHV XSRQ WKH $IULFDQ &RPPLVVLRQ DQ LPSRUWDQW
WDVN,QWHUQDWLRQDOODZDQGKXPDQULJKWVPXVWEHUHVSRQVLYHWR$IULFDQFLUFXPVWDQFHV
&OHDUO\ FROOHFWLYH ULJKWV HQYLURQPHQWDO ULJKWV DQG HFRQRPLF DQG VRFLDO ULJKWV DUH
HVVHQWLDOHOHPHQWVRIKXPDQULJKWVLQ$IULFD7KH$IULFDQ&RPPLVVLRQZLOODSSO\DQ\
RIWKHGLYHUVHULJKWVFRQWDLQHGLQWKH$IULFDQ&KDUWHU,WZHOFRPHVWKLVRSSRUWXQLW\WR
PDNHFOHDUWKDWWKHUHLVQRULJKWLQWKH$IULFDQ&KDUWHUWKDWFDQQRWEHPDGHHIIHFWLYH
$VLQGLFDWHGLQWKHSUHFHGLQJSDUDJUDSKVKRZHYHUWKH1LJHULDQ*RYHUQPHQWGLGQRW
OLYHXSWRWKHPLQLPXPH[SHFWDWLRQVRIWKH$IULFDQ&KDUWHU
 7KH&RPPLVVLRQGRHVQRWZLVKWRIDXOWJRYHUQPHQWVWKDWDUHODERXULQJXQGHUGLIILFXOW
FLUFXPVWDQFHV WR LPSURYH WKH OLYHV RI WKHLU SHRSOH 7KH VLWXDWLRQ RI WKH SHRSOH RI
2JRQLODQGKRZHYHUUHTXLUHVLQWKHYLHZRIWKH&RPPLVVLRQDUHFRQVLGHUDWLRQRIWKH
*RYHUQPHQW·VDWWLWXGHWRWKHDOOHJDWLRQVFRQWDLQHGLQWKHLQVWDQWFRPPXQLFDWLRQ7KH
LQWHUYHQWLRQ RI PXOWLQDWLRQDO FRUSRUDWLRQV PD\ EH D SRWHQWLDOO\ SRVLWLYH IRUFH IRU
GHYHORSPHQWLIWKH6WDWH DQGWKHSHRSOHFRQFHUQHGDUHHYHUPLQGIXORIWKHFRPPRQ
JRRGDQGWKHVDFUHGULJKWVRILQGLYLGXDOVDQGFRPPXQLWLHV7KH&RPPLVVLRQKRZHYHU
WDNHVQRWHRIWKHHIIRUWVRIWKHSUHVHQWFLYLOLDQDGPLQLVWUDWLRQWRUHGUHVVWKHDWURFLWLHV
WKDWZHUHFRPPLWWHGE\WKHSUHYLRXVPLOLWDU\DGPLQLVWUDWLRQDVLOOXVWUDWHGLQWKH1RWH
9HUEDOHUHIHUUHGWRLQSDUDJUDSKRIWKLVGHFLVLRQ
-

-

3URYLGLQJ LQIRUPDWLRQ RQ KHDOWK DQG HQYLURQPHQWDO ULVNV DQG PHDQLQJIXO DFFHVV WR
UHJXODWRU\ DQG GHFLVLRQPDNLQJ ERGLHV WR FRPPXQLWLHV OLNHO\ WR EH DIIHFWHG E\ RLO
RSHUDWLRQV



'RQHDWWKHWK2UGLQDU\6HVVLRQKHOGLQ%DQMXO7KH*DPELD
IURPWKWRWK2FWREHU
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8UJHV WKH JRYHUQPHQW RI WKH )HGHUDO 5HSXEOLF RI 1LJHULD WR NHHS WKH $IULFDQ &RPPLVVLRQ
LQIRUPHGRIWKHRXWFRPHRIWKHZRUNRI


- 7KH)HGHUDO0LQLVWU\RI(QYLURQPHQWZKLFKZDVHVWDEOLVKHGWRDGGUHVVHQYLURQPHQWDO
DQGHQYLURQPHQWUHODWHGLVVXHVSUHYDOHQWLQ1LJHULDDQGDVDPDWWHURISULRULW\LQWKH
1LJHU'HOWDDUHDLQFOXGLQJWKH2JRQLODQG
- 7KH 1LJHU 'HOWD 'HYHORSPHQW &RPPLVVLRQ 1''&  HQDFWHG LQWR ODZ WR DGGUHVV WKH
HQYLURQPHQWDODQGRWKHUVRFLDOUHODWHGSUREOHPVLQWKH1LJHU'HOWDDUHDDQGRWKHURLO
SURGXFLQJDUHDVRI1LJHULDDQG

- 7KH -XGLFLDO &RPPLVVLRQ RI ,QTXLU\ LQDXJXUDWHG WR LQYHVWLJDWH WKH LVVXHV RI KXPDQ
ULJKWVYLRODWLRQV







KXPDQULJKWVYLRODWLRQV

SURVHFXWLQJRIILFLDOVRIWKHVHFXULW\IRUFHV113&DQGUHOHYDQWDJHQFLHVLQYROYHGLQ

&RQGXFWLQJ DQ LQYHVWLJDWLRQ LQWR WKH KXPDQ ULJKWV YLRODWLRQV GHVFULEHG DERYH DQG

DFFHVVWRWKHWHUULWRU\

6HFXULWLHV 7DVN )RUFH DQG SHUPLWWLQJ FLWL]HQV DQG LQGHSHQGHQW LQYHVWLJDWRUV IUHH

6WRSSLQJ DOO DWWDFNV RQ 2JRQL FRPPXQLWLHV DQG OHDGHUV E\ WKH 5LYHUV 6WDWH ,QWHUQDO

(QVXULQJ DGHTXDWH FRPSHQVDWLRQ WR YLFWLPV RI WKH KXPDQ ULJKWV YLRODWLRQV LQFOXGLQJ
UHOLHI DQG UHVHWWOHPHQW DVVLVWDQFH WR YLFWLPV RI JRYHUQPHQW VSRQVRUHG UDLGV DQG
XQGHUWDNLQJDFRPSUHKHQVLYHFOHDQXSRIODQGVDQGULYHUVGDPDJHGE\RLORSHUDWLRQV

- (QVXULQJ WKDW DSSURSULDWH HQYLURQPHQWDO DQG VRFLDO LPSDFW DVVHVVPHQWV DUH SUHSDUHG
IRU DQ\ IXWXUH RLO GHYHORSPHQW DQG WKDW WKH VDIH RSHUDWLRQ RI DQ\ IXUWKHU RLO
GHYHORSPHQWLVJXDUDQWHHGWKURXJKHIIHFWLYHDQGLQGHSHQGHQWRYHUVLJKWERGLHVIRUWKH
SHWUROHXPLQGXVWU\DQG

-

-

