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United Nations Security Council resolution 1970 (2011) of 26
February 2011 (Referral of situation in Libyan Arab
Jamahiriya to the International Criminal Court)

Expressing concern also at the reports of shortages of medical supplies to treat
the wounded,

Expressing concern at the plight of refugees forced to flee the violence in the
Libyan Arab Jamahiriya,

Considering that the widespread and systematic attacks currently taking place
in the Libyan Arab Jamahiriya against the civilian population may amount to crimes
against humanity,

Welcoming the Human Rights Council resolution A/HRC/RES/S-15/1 of
25 February 2011, including the decision to urgently dispatch an independent
international commission of inquiry to investigate all alleged violations of
international human rights law in the Libyan Arab Jamahiriya, to establish the facts
and circumstances of such violations and of the crimes perpetrated, and where
possible identify those responsible,

Taking note of the letter to the President of the Security Council from the
Permanent Representative of the Libyan Arab Jamahiriya dated 26 February 2011,

Welcoming the condemnation by the Arab League, the African Union, and the
Secretary General of the Organization of the Islamic Conference of the serious
violations of human rights and international humanitarian law that are being
committed in the Libyan Arab Jamahiriya,

Deploring the gross and systematic violation of human rights, including the
repression of peaceful demonstrators, expressing deep concern at the deaths of
civilians, and rejecting unequivocally the incitement to hostility and violence
against the civilian population made from the highest level of the Libyan
government,

Expressing grave concern at the situation in the Libyan Arab Jamahiriya and
condemning the violence and use of force against civilians,

The Security Council,
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Recalling the Libyan authorities’ responsibility to protect its population,

Urges the Libyan authorities to:

Immediately lift restrictions on all forms of media;

Decides that nationals, current or former officials or personnel from a
6.
State outside the Libyan Arab Jamahiriya which is not a party to the Rome Statute of
the International Criminal Court shall be subject to the exclusive jurisdiction of that
State for all alleged acts or omissions arising out of or related to operations in the

Decides that the Libyan authorities shall cooperate fully with and provide
5.
any necessary assistance to the Court and the Prosecutor pursuant to this resolution
and, while recognizing that States not party to the Rome Statute have no obligation
under the Statute, urges all States and concerned regional and other international
organizations to cooperate fully with the Court and the Prosecutor;

4.
Decides to refer the situation in the Libyan Arab Jamahiriya since
15 February 2011 to the Prosecutor of the International Criminal Court;

ICC referral

3.
Requests all Member States, to the extent possible, to cooperate in the
evacuation of those foreign nationals wishing to leave the country;

(d)

(c) Ensure the safe passage of humanitarian and medical supplies, and
humanitarian agencies and workers, into the country; and

(b) Ensure the safety of all foreign nationals and their assets and facilitate
the departure of those wishing to leave the country;

(a) Act with the utmost restraint, respect human rights and international
humanitarian law, and allow immediate access for international human rights
monitors;

2.

1.
Demands an immediate end to the violence and calls for steps to fulfil the
legitimate demands of the population;

Acting under Chapter VII of the Charter of the United Nations, and taking
measures under its Article 41,

Mindful of its primary responsibility for the maintenance of international peace
and security under the Charter of the United Nations,

Reaffirming its strong commitment to the sovereignty, independence, territorial
integrity and national unity of the Libyan Arab Jamahiriya.

Expressing concern for the safety of foreign nationals and their rights in the
Libyan Arab Jamahiriya,

Recalling article 16 of the Rome Statute under which no investigation or
prosecution may be commenced or proceeded with by the International Criminal
Court for a period of 12 months after a Security Council request to that effect,

Stressing the need to hold to account those responsible for attacks, including
by forces under their control, on civilians,

Underlining the need to respect the freedoms of peaceful assembly and of
expression, including freedom of the media,
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12. Decides to authorize all Member States to, and that all Member States
shall, upon discovery of items prohibited by paragraph 9 or 10 of this resolution,

11. Calls upon all States, in particular States neighbouring the Libyan Arab
Jamahiriya, to inspect, in accordance with their national authorities and legislation
and consistent with international law, in particular the law of the sea and relevant
international civil aviation agreements, all cargo to and from the Libyan Arab
Jamahiriya, in their territory, including seaports and airports, if the State concerned
has information that provides reasonable grounds to believe the cargo contains items
the supply, sale, transfer, or export of which is prohibited by paragraphs 9 or 10 of
this resolution for the purpose of ensuring strict implementation of those provisions;

3

4

(c) Where the Committee determines on a case-by-case basis that an
exemption would further the objectives of peace and national reconciliation in the
Libyan Arab Jamahiriya and stability in the region; or

10. Decides that the Libyan Arab Jamahiriya shall cease the export of all
arms and related materiel and that all Member States shall prohibit the procurement
of such items from the Libyan Arab Jamahiriya by their nationals, or using their
flagged vessels or aircraft, and whether or not originating in the territory of the
Libyan Arab Jamahiriya;

17. Decides that all Member States shall freeze without delay all funds, other
financial assets and economic resources which are on their territories, which are
owned or controlled, directly or indirectly, by the individuals or entities listed in
annex II of this resolution or designated by the Committee established pursuant to
paragraph 24 below, or by individuals or entities acting on their behalf or at their
direction, or by entities owned or controlled by them, and decides further that all

Asset freeze

(d) Where a State determines on a case-by-case basis that such entry or
transit is required to advance peace and stability in the Libyan Arab Jamahiriya and
the States subsequently notifies the Committee within forty-eight hours after making
such a determination;

Where entry or transit is necessary for the fulfilment of a judicial

(b)
process;

(c) Other sales or supply of arms and related materiel, or provision of
assistance or personnel, as approved in advance by the Committee;

Decides that the measures imposed by paragraph 15 above shall not

to
in
to
to

(a) Where the Committee determines on a case-by-case basis that such travel
is justified on the grounds of humanitarian need, including religious obligation;

16.
apply:

15. Decides that all Member States shall take the necessary measures
prevent the entry into or transit through their territories of individuals listed
Annex I of this resolution or designated by the Committee established pursuant
paragraph 24 below, provided that nothing in this paragraph shall oblige a State
refuse its own nationals entry into its territory;

Travel ban

14. Encourages Member States to take steps to strongly discourage their
nationals from travelling to the Libyan Arab Jamahiriya to participate in activities
on behalf of the Libyan authorities that could reasonably contribute to the violation
of human rights;

13. Requires any Member State when it undertakes an inspection pursuant to
paragraph 11 above, to submit promptly an initial written report to the Committee
containing, in particular, explanation of the grounds for the inspections, the results
of such inspections, and whether or not cooperation was provided, and, if prohibited
items for transfer are found, further requires such Member States to submit to the
Committee, at a later stage, a subsequent written report containing relevant details
on the inspection, seizure, and disposal, and relevant details of the transfer,
including a description of the items, their origin and intended destination, if this
information is not in the initial report;

seize and dispose (such as through destruction, rendering inoperable, storage or
transferring to a State other than the originating or destination States for disposal)
items the supply, sale, transfer or export of which is prohibited by paragraphs 9 or
10 of this resolution and decides further that all Member States shall cooperate in
such efforts;

S/RES/1970 (2011)

(b) Protective clothing, including flak jackets and military helmets,
temporarily exported to the Libyan Arab Jamahiriya by United Nations personnel,
representatives of the media and humanitarian and development workers and
associated personnel, for their personal use only; or

(a) Supplies of non-lethal military equipment intended solely for
humanitarian or protective use, and related technical assistance or training, as
approved in advance by the Committee established pursuant to paragraph 24 below;

9.
Decides that all Member States shall immediately take the necessary
measures to prevent the direct or indirect supply, sale or transfer to the Libyan Arab
Jamahiriya, from or through their territories or by their nationals, or using their flag
vessels or aircraft, of arms and related materiel of all types, including weapons and
ammunition, military vehicles and equipment, paramilitary equipment, and spare
parts for the aforementioned, and technical assistance, training, financial or other
assistance, related to military activities or the provision, maintenance or use of any
arms and related materiel, including the provision of armed mercenary personnel
whether or not originating in their territories, and decides further that this measure
shall not apply to:

Arms embargo

Recognizes that none of the expenses incurred in connection with the
8.
referral, including expenses related to investigations or prosecutions in connection
with that referral, shall be borne by the United Nations and that such costs shall be
borne by the parties to the Rome Statute and those States that wish to contribute
voluntarily;

7.
Invites the Prosecutor to address the Security Council within two months
of the adoption of this resolution and every six months thereafter on actions taken
pursuant to this resolution;

Libyan Arab Jamahiriya established or authorized by the Council, unless such
exclusive jurisdiction has been expressly waived by the State;
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21. Decides that the measures in paragraph 17 above shall not prevent a
designated person or entity from making payment due under a contract entered into
prior to the listing of such a person or entity, provided that the relevant States have
determined that the payment is not directly or indirectly received by a person or
entity designated pursuant to paragraph 17 above, and after notification by the
relevant States to the Committee of the intention to make or receive such payments
or to authorize, where appropriate, the unfreezing of funds, other financial assets or
economic resources for this purpose, 10 working days prior to such authorization;

20. Decides that Member States may permit the addition to the accounts
frozen pursuant to the provisions of paragraph 17 above of interests or other
earnings due on those accounts or payments due under contracts, agreements or
obligations that arose prior to the date on which those accounts became subject to
the provisions of this resolution, provided that any such interest, other earnings and
payments continue to be subject to these provisions and are frozen;

(c) To be the subject of a judicial, administrative or arbitral lien or judgment,
in which case the funds, other financial assets and economic resources may be used
to satisfy that lien or judgment provided that the lien or judgment was entered into
prior to the date of the present resolution, is not for the benefit of a person or entity
designated pursuant to paragraph 17 above, and has been notified by the relevant
State or Member States to the Committee;

(b) To be necessary for extraordinary expenses, provided that such
determination has been notified by the relevant State or Member States to the
Committee and has been approved by the Committee; or

(a) To be necessary for basic expenses, including payment for foodstuffs,
rent or mortgage, medicines and medical treatment, taxes, insurance premiums, and
public utility charges or exclusively for payment of reasonable professional fees and
reimbursement of incurred expenses associated with the provision of legal services
in accordance with national laws, or fees or service charges, in accordance with
national laws, for routine holding or maintenance of frozen funds, other financial
assets and economic resources, after notification by the relevant State to the
Committee of the intention to authorize, where appropriate, access to such funds,
other financial assets or economic resources and in the absence of a negative
decision by the Committee within five working days of such notification;

19. Decides that the measures imposed by paragraph 17 above do not apply
to funds, other financial assets or economic resources that have been determined by
relevant Member States:

18. Expresses its intention to ensure that assets frozen pursuant to
paragraph 17 shall at a later stage be made available to and for the benefit of the
people of the Libyan Arab Jamahiriya;

Member States shall ensure that any funds, financial assets or economic resources
are prevented from being made available by their nationals or by any individuals or
entities within their territories, to or for the benefit of the individuals or entities
listed in Annex II of this resolution or individuals designated by the Committee;

5
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25. Calls upon all Member States to report to the Committee within 120 days
of the adoption of this resolution on the steps they have taken with a view to
implementing effectively paragraphs 9, 10, 15 and 17 above;

(h) To examine and take appropriate action on information regarding alleged
violations or non-compliance with the measures contained in this resolution;

(g) To seek from all States whatever information it may consider useful
regarding the actions taken by them to implement effectively the measures imposed
above;

(f) To encourage a dialogue between the Committee and interested Member
States, in particular those in the region, including by inviting representatives of such
States to meet with the Committee to discuss implementation of the measures;

(e) To report within thirty days to the Security Council on its work for the
first report and thereafter to report as deemed necessary by the Committee;

(d) To establish such guidelines as may be necessary to facilitate the
implementation of the measures imposed above;

(c) To designate those individuals subject to the measures imposed by
paragraph 17 above and to consider requests for exemptions in accordance with
paragraphs 19 and 20 above;

(b) To designate those individuals subject to the measures imposed by
paragraphs 15 and to consider requests for exemptions in accordance with paragraph
16 above;

(a) To monitor implementation of the measures imposed in paragraphs 9, 10,
15, and 17;

24. Decides to establish, in accordance with rule 28 of its provisional rules of
procedure, a Committee of the Security Council consisting of all the members of the
Council (herein “the Committee”), to undertake to following tasks:

New Sanctions Committee

23. Strongly encourages Member States to submit to the Committee names of
individuals who meet the criteria set out in paragraph 22 above;

(b) Acting for or on behalf of or at the direction of individuals or entities
identified in subparagraph (a).

(a) Involved in or complicit in ordering, controlling, or otherwise directing,
the commission of serious human rights abuses against persons in the Libyan Arab
Jamahiriya, including by being involved in or complicit in planning, commanding,
ordering or conducting attacks, in violation of international law, including aerial
bombardments, on civilian populations and facilities; or

22. Decides that the measures contained in paragraphs 15 and 17 shall apply
to the individuals and entities designated by the Committee, pursuant to paragraph
24 (b) and (c), respectively;

Designation criteria
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28.

Decides to remain actively seized of the matter.

27. Affirms that it shall keep the Libyan authorities’ actions under continuous
review and that it shall be prepared to review the appropriateness of the measures
contained in this resolution, including the strengthening, modification, suspension
or lifting of the measures, as may be needed at any time in light of the Libyan
authorities’ compliance with relevant provisions of this resolution;

Commitment to review

26. Calls upon all Member States, working together and acting in
cooperation with the Secretary General, to facilitate and support the return of
humanitarian agencies and make available humanitarian and related assistance in the
Libyan Arab Jamahiriya, and requests the States concerned to keep the Security
Council regularly informed on the progress of actions undertaken pursuant to this
paragraph, and expresses its readiness to consider taking additional appropriate
measures, as necessary, to achieve this;

Humanitarian assistance

7
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Annex I

9.

8.

7.

6.

5.

4.

3.

2.

1.

Son of Muammar Qadhafi. Closeness of association with regime. Command of
military units involved in repression of demonstrations.

Date of birth: 1978. Place of birth: Tripoli, Libya.

Qadhafi, Khamis Muammar

Passport number: B/002210. Date of birth: 20/09/1975. Place of birth: Tripoli,
Libya. Son of Muammar Qadhafi. Closeness of association with regime.

Qadhafi, Hannibal Muammar

Daughter of Muammar Qadhafi. Closeness of association with regime.

Date of birth: 1978. Place of birth: Tripoli, Libya.

Qadhafi, Aisha Muammar

Cousin of Muammar Qadhafi. In the 1980s, Sayyid was involved in the
dissident assassination campaign and allegedly responsible for several deaths
in Europe. He is also thought to have been involved in arms procurement.

Date of birth: 1948. Place of birth: Sirte, Libya.

Qadhaf Al-dam, Sayyid Mohammed

Secretary for Utilities. Senior member of regime. Involvement with
Revolutionary Committees. Past history of involvement in suppression of
dissent and violence.

Date of birth: 1956. Place of birth: Khoms.

Matuq, Matuq Mohammed

Defence Minister. Overall responsibility for actions of armed forces.

Date of birth: 1952. Place of birth: Jalo, Libya.

Jabir, Major General Abu Bakr Yunis

Director, External Security Organisation. Regime loyalist. Head of external
intelligence agency.

Dorda, Abu Zayd Umar

Head of Muammar Qadhafi’s personal security. Responsibility for regime
security. History of directing violence against dissidents.

Date of birth: 1946. Place of birth: Houn, Libya.

Dibri, Abdulqader Yusef

Head of the Liaison Office of the Revolutionary Committees. Revolutionary
Committees involved in violence against demonstrators.

Passport number: B010574. Date of birth: 01/07/1950.

Al-Baghdadi, Dr Abdulqader Mohammed

Travel ban
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16.

15.

14.

13.

12.

11.

10.

Qadhafi, Mohammed Muammar

Director Military Intelligence. Military Intelligence involvement in
suppression of demonstrations. Past history includes suspicion of involvement
in Abu Selim prison massacre. Convicted in absentia for bombing of UTA
flight. Brother-in-law of Muammar Qadhafi.

Date of birth: 1949. Place of birth: Sudan.

Al-Senussi, Colonel Abdullah

Director, Qadhafi Foundation. Son of Muammar Qadhafi. Closeness of
association with regime. Inflammatory public statements encouraging violence
against demonstrators.

Passport number: B014995. Date of birth: 25/06/1972. Place of birth: Tripoli,
Libya.

Qadhafi, Saif al-Islam
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6.

Director, Qadhafi Foundation. Son of Muammar Qadhafi. Closeness of
association with regime. Inflammatory public statements encouraging violence
against demonstrators.

Passport number: B014995. Date of birth: 25/06/1972. Place of birth: Tripoli,
Libya.

Qadhafi, Saif al-Islam

National Security Adviser. Son of Muammar Qadhafi. Closeness of association
with regime.

Qadhafi, Mutassim

Leader of the Revolution, Supreme Commander of Armed Forces.
Responsibility for ordering repression of demonstrations, human rights abuses.

Date of birth: 1942. Place of birth: Sirte, Libya.

Qadhafi, Muammar Mohammed Abu Minyar

Son of Muammar Qadhafi. Closeness of association with regime. Command of
military units involved in repression of demonstrations.

Date of birth: 1978. Place of birth: Tripoli, Libya.

Qadhafi, Khamis Muammar

Passport number: B/002210. Date of birth: 20/09/1975. Place of birth: Tripoli,
Libya. Son of Muammar Qadhafi. Closeness of association with regime.

Qadhafi, Hannibal Muammar

Daughter of Muammar Qadhafi. Closeness of association with regime.

Date of birth: 1978. Place of birth: Tripoli, Libya.

Qadhafi, Aisha Muammar

Son of Muammar Qadhafi. Closeness of association with regime.

5.

4.

3.

2.

1.

Asset freeze

Date of birth: 1976. Place of birth: Tripoli, Libya.
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Date of birth: 1982. Place of birth: Tripoli, Libya.

Qadhafi, Saif al-Arab

Commander Special Forces. Son of Muammar Qadhafi. Closeness of
association with regime. Command of military units involved in repression of
demonstrations.

Passport number: 014797. Date of birth: 25/05/1973. Place of birth: Tripoli,
Libya.

Qadhafi, Saadi

National Security Adviser. Son of Muammar Qadhafi. Closeness of association
with regime.

Date of birth: 1976. Place of birth: Tripoli, Libya.

Qadhafi, Mutassim

Leader of the Revolution, Supreme Commander of Armed Forces.
Responsibility for ordering repression of demonstrations, human rights abuses.

Date of birth: 1942. Place of birth: Sirte, Libya.

Qadhafi, Muammar Mohammed Abu Minyar

Son of Muammar Qadhafi. Closeness of association with regime.

Date of birth: 1970. Place of birth: Tripoli, Libya.
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Recalling the condemnation by the League of Arab States, the African Union,
and the Secretary General of the Organization of the Islamic Conference of the
serious violations of human rights and international humanitarian law that have been
and are being committed in the Libyan Arab Jamahiriya,

Expressing its determination to ensure the protection of civilians and civilian
populated areas and the rapid and unimpeded passage of humanitarian assistance
and the safety of humanitarian personnel,

Recalling paragraph 26 of resolution 1970 (2011) in which the Council
expressed its readiness to consider taking additional appropriate measures, as
necessary, to facilitate and support the return of humanitarian agencies and make
available humanitarian and related assistance in the Libyan Arab Jamahiriya,

2

2.
Stresses the need to intensify efforts to find a solution to the crisis which
responds to the legitimate demands of the Libyan people and notes the decisions of
the Secretary-General to send his Special Envoy to Libya and of the Peace and
Security Council of the African Union to send its ad hoc High Level Committee to
Libya with the aim of facilitating dialogue to lead to the political reforms necessary
to find a peaceful and sustainable solution;

1.
Demands the immediate establishment of a cease-fire and a complete end
to violence and all attacks against, and abuses of, civilians;

Acting under Chapter VII of the Charter of the United Nations,

Determining that the situation in the Libyan Arab Jamahiriya continues to
constitute a threat to international peace and security,

Reaffirming its strong commitment to the sovereignty, independence, territorial
integrity and national unity of the Libyan Arab Jamahiriya,

Welcoming the appointment by the Secretary General of his Special Envoy to
Libya, Mr. Abdel-Elah Mohamed Al-Khatib and supporting his efforts to find a
sustainable and peaceful solution to the crisis in the Libyan Arab Jamahiriya,

Further condemning acts of violence and intimidation committed by the
Libyan authorities against journalists, media professionals and associated personnel
and urging these authorities to comply with their obligations under international
humanitarian law as outlined in resolution 1738 (2006),

Considering that the widespread and systematic attacks currently taking place
in the Libyan Arab Jamahiriya against the civilian population may amount to crimes
against humanity,

Expressing concern also for the safety of foreign nationals and their rights in
the Libyan Arab Jamahiriya,

Considering that the establishment of a ban on all flights in the airspace of the
Libyan Arab Jamahiriya constitutes an important element for the protection of
civilians as well as the safety of the delivery of humanitarian assistance and a
decisive step for the cessation of hostilities in Libya,

Deploring the continuing use of mercenaries by the Libyan authorities,

Reiterating its concern at the plight of refugees and foreign workers forced to
flee the violence in the Libyan Arab Jamahiriya, welcoming the response of
neighbouring States, in particular Tunisia and Egypt, to address the needs of those
refugees and foreign workers, and calling on the international community to support
those efforts,

Recalling its decision to refer the situation in the Libyan Arab Jamahiriya
since 15 February 2011 to the Prosecutor of the International Criminal Court, and
stressing that those responsible for or complicit in attacks targeting the civilian
population, including aerial and naval attacks, must be held to account,

Taking note further of the Secretary-General’s call on 16 March 2011 for an
immediate cease-fire,

Taking note also of the decision of the Council of the League of Arab States of
12 March 2011 to call for the imposition of a no-fly zone on Libyan military
aviation, and to establish safe areas in places exposed to shelling as a precautionary
measure that allows the protection of the Libyan people and foreign nationals
residing in the Libyan Arab Jamahiriya,

Taking note of the final communiqué of the Organisation of the Islamic
Conference of 8 March 2011, and the communiqué of the Peace and Security
Council of the African Union of 10 March 2011 which established an ad hoc High
Level Committee on Libya,

S/RES/1973 (2011)

Condemning the gross and systematic violation of human rights, including
arbitrary detentions, enforced disappearances, torture and summary executions,

Reiterating the responsibility of the Libyan authorities to protect the Libyan
population and reaffirming that parties to armed conflicts bear the primary
responsibility to take all feasible steps to ensure the protection of civilians,

Expressing grave concern at the deteriorating situation, the escalation of
violence, and the heavy civilian casualties,

Deploring the failure of the Libyan authorities to comply with resolution 1970
(2011),

Recalling its resolution 1970 (2011) of 26 February 2011,

The Security Council,

Adopted by the Security Council at its 6498th meeting, on
17 March 2011

Resolution 1973 (2011)
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10. Requests the Member States concerned to coordinate closely with each
other and the Secretary-General on the measures they are taking to implement

Calls upon all Member States, acting nationally or through regional
9.
organizations or arrangements, to provide assistance, including any necessary overflight approvals, for the purposes of implementing paragraphs 4, 6, 7 and 8 above;

Authorizes Member States that have notified the Secretary-General and
8.
the Secretary-General of the League of Arab States, acting nationally or through
regional organizations or arrangements, to take all necessary measures to enforce
compliance with the ban on flights imposed by paragraph 6 above, as necessary, and
requests the States concerned in cooperation with the League of Arab States to
coordinate closely with the Secretary General on the measures they are taking to
implement this ban, including by establishing an appropriate mechanism for
implementing the provisions of paragraphs 6 and 7 above,

7.
Decides further that the ban imposed by paragraph 6 shall not apply to
flights whose sole purpose is humanitarian, such as delivering or facilitating the
delivery of assistance, including medical supplies, food, humanitarian workers and
related assistance, or evacuating foreign nationals from the Libyan Arab Jamahiriya,
nor shall it apply to flights authorised by paragraphs 4 or 8, nor other flights which
are deemed necessary by States acting under the authorisation conferred in
paragraph 8 to be for the benefit of the Libyan people, and that these flights shall be
coordinated with any mechanism established under paragraph 8;

6.
Decides to establish a ban on all flights in the airspace of the Libyan
Arab Jamahiriya in order to help protect civilians;

No Fly Zone

Recognizes the important role of the League of Arab States in matters
5.
relating to the maintenance of international peace and security in the region, and
bearing in mind Chapter VIII of the Charter of the United Nations, requests the
Member States of the League of Arab States to cooperate with other Member States
in the implementation of paragraph 4;

4.
Authorizes Member States that have notified the Secretary-General,
acting nationally or through regional organizations or arrangements, and acting in
cooperation with the Secretary-General, to take all necessary measures,
notwithstanding paragraph 9 of resolution 1970 (2011), to protect civilians and
civilian populated areas under threat of attack in the Libyan Arab Jamahiriya,
including Benghazi, while excluding a foreign occupation force of any form on any
part of Libyan territory, and requests the Member States concerned to inform the
Secretary-General immediately of the measures they take pursuant to the
authorization conferred by this paragraph which shall be immediately reported to
the Security Council;

Protection of civilians

3.
Demands that the Libyan authorities comply with their obligations under
international law, including international humanitarian law, human rights and
refugee law and take all measures to protect civilians and meet their basic needs,
and to ensure the rapid and unimpeded passage of humanitarian assistance;

3
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16. Deplores the continuing flows of mercenaries into the Libyan Arab
Jamahiriya and calls upon all Member States to comply strictly with their
obligations under paragraph 9 of resolution 1970 (2011) to prevent the provision of
armed mercenary personnel to the Libyan Arab Jamahiriya;

15. Requires any Member State whether acting nationally or through regional
organisations or arrangements, when it undertakes an inspection pursuant to
paragraph 13 above, to submit promptly an initial written report to the Committee
containing, in particular, explanation of the grounds for the inspection, the results of
such inspection, and whether or not cooperation was provided, and, if prohibited
items for transfer are found, further requires such Member States to submit to the
Committee, at a later stage, a subsequent written report containing relevant details
on the inspection, seizure, and disposal, and relevant details of the transfer,
including a description of the items, their origin and intended destination, if this
information is not in the initial report;

14. Requests Member States which are taking action under paragraph 13
above on the high seas to coordinate closely with each other and the SecretaryGeneral and further requests the States concerned to inform the Secretary-General
and the Committee established pursuant to paragraph 24 of resolution 1970 (2011)
(“the Committee”) immediately of measures taken in the exercise of the authority
conferred by paragraph 13 above;

13. Decides that paragraph 11 of resolution 1970 (2011) shall be replaced by
the following paragraph : “Calls upon all Member States, in particular States of the
region, acting nationally or through regional organisations or arrangements, in order
to ensure strict implementation of the arms embargo established by paragraphs 9 and
10 of resolution 1970 (2011), to inspect in their territory, including seaports and
airports, and on the high seas, vessels and aircraft bound to or from the Libyan Arab
Jamahiriya, if the State concerned has information that provides reasonable grounds
to believe that the cargo contains items the supply, sale, transfer or export of which
is prohibited by paragraphs 9 or 10 of resolution 1970 (2011) as modified by this
resolution, including the provision of armed mercenary personnel, calls upon all
flag States of such vessels and aircraft to cooperate with such inspections and
authorises Member States to use all measures commensurate to the specific
circumstances to carry out such inspections”;

Enforcement of the arms embargo

12. Requests the Secretary-General to inform the Council immediately of any
actions taken by the Member States concerned in exercise of the authority conferred
by paragraph 8 above and to report to the Council within 7 days and every month
thereafter on the implementation of this resolution, including information on any
violations of the flight ban imposed by paragraph 6 above;

11. Decides that the Member States concerned shall inform the SecretaryGeneral and the Secretary-General of the League of Arab States immediately of
measures taken in exercise of the authority conferred by paragraph 8 above,
including to supply a concept of operations;

paragraphs 4, 6, 7 and 8 above, including practical measures for the monitoring and
approval of authorised humanitarian or evacuation flights;
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23. Decides that the measures specified in paragraphs 15, 16, 17, 19, 20 and
21 of resolution 1970 (2011) shall apply also to individuals and entities determined
by the Council or the Committee to have violated the provisions of resolution 1970

22. Decides that the individuals listed in Annex I shall be subject to the
travel restrictions imposed in paragraphs 15 and 16 of resolution 1970 (2011), and
decides further that the individuals and entities listed in Annex II shall be subject to
the asset freeze imposed in paragraphs 17, 19, 20 and 21 of resolution 1970 (2011);

Designations

21. Decides that all States shall require their nationals, persons subject to
their jurisdiction and firms incorporated in their territory or subject to their
jurisdiction to exercise vigilance when doing business with entities incorporated in
the Libyan Arab Jamahiriya or subject to its jurisdiction, and any individuals or
entities acting on their behalf or at their direction, and entities owned or controlled
by them, if the States have information that provides reasonable grounds to believe
that such business could contribute to violence and use of force against civilians;

20. Affirms its determination to ensure that assets frozen pursuant to
paragraph 17 of resolution 1970 (2011) shall, at a later stage, as soon as possible be
made available to and for the benefit of the people of the Libyan Arab Jamahiriya;

19. Decides that the asset freeze imposed by paragraph 17, 19, 20 and 21 of
resolution 1970 (2011) shall apply to all funds, other financial assets and economic
resources which are on their territories, which are owned or controlled, directly or
indirectly, by the Libyan authorities, as designated by the Committee, or by
individuals or entities acting on their behalf or at their direction, or by entities
owned or controlled by them, as designated by the Committee, and decides further
that all States shall ensure that any funds, financial assets or economic resources are
prevented from being made available by their nationals or by any individuals or
entities within their territories, to or for the benefit of the Libyan authorities, as
designated by the Committee, or individuals or entities acting on their behalf or at
their direction, or entities owned or controlled by them, as designated by the
Committee, and directs the Committee to designate such Libyan authorities,
individuals or entities within 30 days of the date of the adoption of this resolution
and as appropriate thereafter;

Asset freeze

18. Decides that all States shall deny permission to any aircraft to take off
from, land in or overfly their territory, if they have information that provides
reasonable grounds to believe that the aircraft contains items the supply, sale,
transfer, or export of which is prohibited by paragraphs 9 and 10 of resolution 1970
(2011) as modified by this resolution, including the provision of armed mercenary
personnel, except in the case of an emergency landing;

17. Decides that all States shall deny permission to any aircraft registered in
the Libyan Arab Jamahiriya or owned or operated by Libyan nationals or companies
to take off from, land in or overfly their territory unless the particular flight has
been approved in advance by the Committee, or in the case of an emergency
landing;

Ban on flights
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29.

Decides to remain actively seized of the matter.

28. Reaffirms its intention to keep the actions of the Libyan authorities under
continuous review and underlines its readiness to review at any time the measures
imposed by this resolution and resolution 1970 (2011), including by strengthening,
suspending or lifting those measures, as appropriate, based on compliance by the
Libyan authorities with this resolution and resolution 1970 (2011).

27. Decides that all States, including the Libyan Arab Jamahiriya, shall take
the necessary measures to ensure that no claim shall lie at the instance of the Libyan
authorities, or of any person or body in the Libyan Arab Jamahiriya, or of any
person claiming through or for the benefit of any such person or body, in connection
with any contract or other transaction where its performance was affected by reason
of the measures taken by the Security Council in resolution 1970 (2011), this
resolution and related resolutions;

26. Decides that the mandate of the Committee as set out in paragraph 24 of
resolution 1970 (2011) shall also apply to the measures decided in this resolution;

25. Urges all States, relevant United Nations bodies and other interested
parties, to cooperate fully with the Committee and the Panel of Experts, in particular
by supplying any information at their disposal on the implementation of the
measures decided in resolution 1970 (2011) and this resolution, in particular
incidents of non-compliance;

(d) Provide to the Council an interim report on its work no later than 90 days
after the Panel’s appointment, and a final report to the Council no later than 30 days
prior to the termination of its mandate with its findings and recommendations;

(c) Make recommendations on actions the Council, or the Committee or
State, may consider to improve implementation of the relevant measures;

(b) Gather, examine and analyse information from States, relevant United
Nations bodies, regional organisations and other interested parties regarding the
implementation of the measures decided in resolution 1970 (2011) and this
resolution, in particular incidents of non-compliance;

(a) Assist the Committee in carrying out its mandate as specified in
paragraph 24 of resolution 1970 (2011) and this resolution;

24. Requests the Secretary-General to create for an initial period of one year,
in consultation with the Committee, a group of up to eight experts (“Panel of
Experts”), under the direction of the Committee to carry out the following tasks:

Panel of Experts

(2011), particularly paragraphs 9 and 10 thereof, or to have assisted others in doing
so;
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Jabir, Major General Abu
Bakr Yunis

Matuq, Matuq
Mohammed

Qadhafi, Mohammed
Muammar

Qadhafi, Saadi

Qadhafi, Saif al-Arab

Al-Senussi, Colonel
Abdullah
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3

4

5

6
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Entities

Central Bank of Libya

Dorda, Abu Zayd Umar

1

Annex II: Asset Freeze

Name

Colonel AMID HUSAIN
AL KUNI

2

Number

QUREN SALIH QUREN
AL QADHAFI

1

Annex I: Travel Ban

Under control of Muammar
Qadhafi and his family, and
potential source of funding for
his regime.

Position: Director Military
Intelligence

Son of Muammar Qadhafi.
Closeness of association with
regime

Commander Special Forces. Son
of Muammar Qadhafi. Closeness
of association with regime.
Command of military units
involved in repression of
demonstrations

Son of Muammar Qadhafi.
Closeness of association with
regime

Position: Secretary for Utilities

Position: Defence Minister

Position: Director, External
Security Organisation

Justification

Governor of Ghat (South Libya).
Directly involved in recruiting
mercenaries.

Libyan Ambassador to Chad. Has
left Chad for Sabha. Involved
directly in recruiting and
coordinating mercenaries for the
regime.

Title: Colonel DOB: --/--/1949.
POB: Sudan

DOB: --/--/1982. POB: Tripoli, Libya

DOB: 25/05/1973. POB: Tripoli, Libya

DOB: --/--/1970. POB: Tripoli, Libya

DOB: --/--/1956. POB: Khoms

Title: Major General DOB: --/--/1952.
POB: Jalo, Libya

Identifiers

7

Libyan Africa
Investment Portfolio

Libyan National Oil
Corporation

4

5

8

Libyan Foreign Bank

3

Libyan Investment
Authority

2

Identifiers

Number Name

Justification

Name
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Under control of Muammar
Qadhafi and his family, and
potential source of funding for
his regime.

Under control of Muammar
Qadhafi and his family, and
potential source of funding for
his regime.

Under control of Muammar
Qadhafi and his family and a
potential source of funding for
his regime.

Under control of Muammar
Qadhafi and his family, and
potential source of funding for
his regime.

Justification
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Address: Bashir Saadwi Street, Tripoli,
Tarabulus, Libya

Address: Jamahiriya Street, LAP
Building, PO Box 91330, Tripoli, Libya

a.k.a: Libyan Arab Foreign Investment
Company (LAFICO) Address: 1 Fateh
Tower Office, No 99 22nd Floor,
Borgaida Street, Tripoli, Libya, 1103

Identifiers

United Nations Security Council resolution 1975 (2011) of
30 March 2011 (On targeted sanctions against individuals in
Côte d'Ivoire)

Distr.: General
30 March 2011

S/RES/1975 (2011)

Expressing grave concern about the recent escalation of violence in Côte
d’Ivoire and the risk of relapse into civil war and urging all parties to show utmost
restraint to prevent such outcome and to resolve their differences peacefully,

Welcoming the political initiatives and noting the communiqué and the
resolution on Côte d’Ivoire adopted by the Authority of Heads of State and
Government of ECOWAS on 24 March 2011,

Welcoming the decision of the Peace and Security Council of the African
Union adopted at its 265th meeting at the level of Heads of State and Government,
held on 10 March 2011 in Addis Ababa, which reaffirms all its previous decisions on
the rapidly deteriorating post-electoral crisis facing Côte d’Ivoire since the second
round of the presidential election, on 28 November 2010, which recognize the
election of Mr Alassane Dramane Ouattara as the President of the Republic of Côte
d’Ivoire,

Commending the constructive efforts of the African Union High-level Panel
for the resolution of the crisis in Côte d’Ivoire and reiterating its support to the
African Union and the Economic Community of West African States (ECOWAS) for
their commitment to resolve the crisis in Côte d’Ivoire,

Reiterating its strong desire that the post-electoral crisis in Côte d’Ivoire be
resolved peacefully and require an overall political solution that preserves
democracy and peace and promotes lasting reconciliation among Ivorians,

Reaffirming its strong commitment to the sovereignty, independence, territorial
integrity and unity of Côte d’Ivoire, and recalling the importance of the principles
of good-neighbourliness, non-interference and regional cooperation,

Recalling its previous resolutions, in particular resolutions 1572 (2004), 1893
(2009), 1911 (2010), 1924 (2010), 1933 (2010), 1942 (2010), 1946 (2010), 1951
(2010), 1962 (2010), 1967 (2011), 1968 (2011) and the statements of its President
relating to the situation in Côte d’Ivoire, and resolution 1938 (2010) on the situation
in Liberia,

The Security Council,

Adopted by the Security Council at its 6508th meeting,
on 30 March 2011

Resolution 1975 (2011)

Security Council
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2

Calls upon all parties to pursue the overall political solution of the
2.
African Union and, in this regard, welcomes the decision of the African Union Peace
and Security Council Summit of 10 March to appoint a High Representative for the
implementation of the overall political solution and calls upon all parties to fully
cooperate with him;

1.
Urges all the Ivorian parties and other stakeholders to respect the will of
the people and the election of Alassane Dramane Ouattara as President of Côte
d’Ivoire, as recognized by ECOWAS, the African Union and the rest of the
international community, expresses its concern at the recent escalation of violence
and demands an immediate end to the violence against civilians, including women,
children and Internally displaced persons;

Acting under Chapter VII of the Charter of the United Nations,

Determining that the situation in Côte d’Ivoire continues to constitute a threat
to international peace and security,

Considering that the attacks currently taking place in Côte d’Ivoire against the
civilian population could amount to crimes against humanity and that perpetrators of
such crimes must be held accountable under international law and noting that the
International Criminal Court may decide on its jurisdiction over the situation in
Côte d’Ivoire on the basis of article 12, paragraph 3 of the Rome Statute,

Reaffirming that it is the responsibility of Côte d’Ivoire to promote and protect
all human rights and fundamental freedoms, to investigate alleged violations of
human rights and international law and to bring to justice those responsible for such
acts,

Stressing that those responsible for such serious abuses and violations,
including by forces under their control, must be held accountable,

Welcoming the Human Rights Council resolution A/HRC/16/25 of 25 March
2011, including the decision to dispatch an independent international commission of
inquiry to investigate the facts and circumstances surrounding the allegations of
serious abuses and violations of human rights committed in Côte d’Ivoire following
the presidential elections of 28 November 2010,

Condemning the serious abuses and violations of international law in Côte
d’Ivoire, including humanitarian, human rights and refugee law, reaffirming the
primary responsibility of each State to protect civilians and reiterating that parties
to armed conflicts bear the primary responsibility to take all feasible steps to ensure
the protection of civilians and facilitate the rapid and unimpeded passage of
humanitarian assistance and the safety of humanitarian personnel, recalling its
resolutions 1325 (2000), 1820 (2008), 1888 (2009) and 1889 (2009) on women,
peace and security, its resolution 1612 (2005) and 1882 (2009) on children and
armed conflict and its resolution 1674 (2006) and 1894 (2009) on the protection of
civilians in armed conflicts,

Condemning unequivocally all provocative action and statements that
constitute incitement to discrimination, hostility, hatred and violence made by any
party,
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10. Expresses deep concern about the increasing number of internally
displaced persons and Ivorian refugees, especially in Liberia, caused by the crisis in
Côte d’Ivoire, and calls on all Ivorian parties to cooperate fully with United Nations
agencies and other actors working to enhance access to humanitarian aid to refugees
and internally displaced persons;

Condemns the use of Radiodiffusion Télévision Ivoirienne (RTI) and
9.
other media to incite discrimination, hostility, hatred and violence, including against
UNOCI, as well as acts of intimidation and violence against journalists, and calls
for the lifting of all restrictions placed on the exercise of the right of freedom of
expression in Côte d’Ivoire;

Calls upon all parties to fully cooperate with the independent
8.
international commission of inquiry put in place by the Human Rights Council on
25 March 2011 to investigate the facts and circumstances surrounding the
allegations of serious abuses and violations of human rights committed in Côte
d’Ivoire following the presidential elections of 28 November 2010, and requests the
Secretary-General to transmit this report to the Security Council and other relevant
international bodies;

Calls upon all parties to cooperate fully in the operation of UNOCI and
7.
French forces which support it, in particular by guaranteeing their safety, security
and freedom of movement with unhindered and immediate access throughout the
territory of Côte d’Ivoire, to enable them to fully carry out their mandate;

Recalls its authorization and stresses its full support given to the UNOCI,
6.
while impartially implementing its mandate, to use all necessary means to carry out
its mandate to protect civilians under imminent threat of physical violence, within
its capabilities and its areas of deployment, including to prevent the use of heavy
weapons against the civilian population and requests the Secretary-General to keep
it urgently informed of measures taken and efforts made in this regard;

Reiterates its firm condemnation of all violence committed against
5.
civilians, including women, children, internally displaced persons and foreign
nationals, and other violations and abuses of human rights, in particular enforced
disappearances, extrajudicial killings, killing and maiming of children and rapes and
other forms of sexual violence;

4.
Urges all Ivorian State institutions, including the Defence and Security
Forces of Côte d’Ivoire (FDSCI), to yield to the authority vested by the Ivorian
people in President Alassane Dramane Ouattara, condemns the attacks, threats, acts
of obstructions and violence perpetrated by FDSCI, militias and mercenaries against
United Nations personnel, obstructing them from protecting civilians, monitoring
and helping investigate human rights violations and abuses, stresses that those
responsible for such crimes under international law must be held accountable and
calls upon all parties, in particular Mr. Laurent Gbagbo’s supporters and forces, to
fully cooperate with the United Nations Operation in Côte d’Ivoire (UNOCI) and
cease interfering with UNOCI’s activities in implementation of its mandate;

3.
Condemns the decision of Mr. Laurent Gbagbo not to accept the overall
political solution proposed by the High-Level panel put in place by the African
Union, and urges him to immediately step aside;

3
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13.

Decides to remain actively seized of the matter.

12. Decides to adopt targeted sanctions against those individuals who meet
the criteria set out in resolution 1572 (2004) and subsequent resolutions, including
those individuals who obstruct peace and reconciliation in Côte d’Ivoire, obstruct
the work of UNOCI and other international actors in Côte d’Ivoire and commit
serious violations of human rights and international humanitarian law, and therefore
decides that the individuals listed in Annex I of this resolution shall be subject to the
financial and travel measures imposed by paragraphs 9 to 11 of resolution 1572
(2004), and reaffirms its intention to consider further measures, as appropriate,
including targeted sanctions against media actors who meet the relevant sanctions
criteria, including by inciting publicly hatred and violence;

11. Reiterates its longstanding demand that Mr. Laurent Gbagbo lift the siege
of Golf Hotel without delay;
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Laurent Gbagbo

Place of birth: Gagnoa, Côte d’Ivoire

Date of birth: 31 May 1945

Place of birth: Moossou, Grand-Bassam, Côte d’Ivoire

Date of birth: 20 June 1949

Simone Gbagbo

Place of birth: Issia, Côte d’Ivoire

Date of birth: 27 January 1959

Passport number: PD – AE 065FH08

Désiré Tagro

Pascal Affi N’Guessan

Place of birth: Bouadriko, Côte d’Ivoire

Date of birth: 1 January 1953

Passport number: PD-AE 09DD00013.

Alcide Djédjé

Place of birth: Abidjan, Côte d’Ivoire

Date of birth: 20 October 1956

Close advisor to Mr. Gbagbo: participation in the illegitimate government of
Mr. Gbagbo, obstruction of the peace and reconciliation process, public incitement
to hatred and violence.

5.

Chairman of the Ivorian Popular Front (FPI): obstruction of the peace and
reconciliation process, incitement to hatred and violence.

4.

Secretary-General in the so-called “presidency” of Mr. Gbagbo: participation
in the illegitimate government of Mr. Gbagbo, obstruction of the peace and
reconciliation process, rejection of the results of the presidential election,
participation in violent repressions of popular movements.

3.

Chairperson of the Parliamentary Group of the Ivorian Popular Front (FPI):
obstruction of the peace and reconciliation process, public incitement to hatred and
violence.

2.

Former President of Côte d’Ivoire: obstruction of the peace and reconciliation
process, rejection of the results of the presidential election.

1.

Targeted sanctions

5
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Decision on the Operationalisation of the African Capacity for
Immediate Response to Crises
Assembly of the African Union, Assembly/AU/Dec.515 (XXII),
January 2014

Assembly/AU/Dec.515(XXII)

DECISION ON THE OPERATIONALISATION OF THE AFRICAN CAPACITY FOR
IMMEDIATE RESPONSE TO CRISES
Doc. Assembly/AU/4(XXII)
The Assembly,
1.

RECALLS its Decision Assembly/AU/Dec.489(XXI) on the establishment of the
African Capacity for Immediate Response to Crises (ACIRC), adopted by the
21st Ordinary Session of the Assembly of the Union, held in Addis Ababa, from
26 to 27 May 2013;

2.

TAKES NOTE of the decision by the following African Union (AU) Member States
to be the initial participating countries in the ACIRC: Algeria, Angola, Chad,
Ethiopia, Guinea, Mauritania, Niger, South Africa, Senegal, Guinea, Sudan,
Tanzania and Uganda, and HEREBY OPERATIONALISES the ACIRC as a
transitional arrangement;

3.

FURTHER RECALLS that the ACIRC is based on voluntarism and the capacities
of the participating countries;

4.

FURTHER DECIDES as follows:
(i)

More Member States should be encouraged to volunteer capabilities to
ACIRC in the spirit of inclusivity and solidarity;

(ii)

Upon a request by AU Member State(s), the AU Peace and Security Council
(PSC) shall authorize the deployment of a force in accordance with the
provisions of the AU Constitutive Act, especially Articles 4(h) and 4(j);

(iii)

The implementation of the mandate shall be coordinated by the PSC;

(iv)

An Operations Co-ordination Strategic Centre shall be established at the AU
Commission Headquarters in Addis Ababa under the leadership of the Peace
and Security Department, to work on the modalities for activating ACIRC;

(v)

An Operational Command Centre will be located in any of the participating
countries near the Mission Area.
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The Security Council even adopted a Presidential Statement welcoming the fact that “Osama
bin Laden will never again be able to perpetrate such acts of terrorism. . .”. See SC Presidential Statement 9 (2011), para.3. The pre-ﬁnal draft of this Presidential Statement actually
welcomed “the killing” of bin Laden.

1. While the death of Osama bin Laden on 1 May 2011 was greeted with joy and
celebration from most quarters of the world,1 the ﬁght against terrorism is far from
over. The attacks in Pakistan a week following the killing of bin Laden are evidence
of the threat posed by Al Qaida even after the death of bin Laden.

I. Background

The Al Qaida/Taliban sanctions regime established under Resolution 1267
of the UN Security Council has been under severe strain due to lack of
adherence to due process standards. Over the years, the Security Council
has incrementally adopted measures to try to alleviate some of the concerns,
including through the creation of an ombudsperson to receive petitions
from listed individuals requesting to be de-listed. In June 2011, the Security
Council adopted two resolutions further strengthening the due process standards. This paper considers whether the new measures adopted are sufﬁcient
to respond to some of the concerns raised. While the new initiatives are a
signiﬁcant improvement, as a matter of law, the due process objections
remain.
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The term “1267 regime” is used here to indicate the sanctions regime established by Resolution 1267, prior to the recent adoption of Security Council Resolutions 1988 and 1989,
on 17 June 2011. While the 1267 regime was established in Resolution 1267, the nuts
and bolts of the regime have been built over time and can be found in a number of resolutions
including, most importantly, SC Res 1267 (1999); SC Res 1333 (2000); SC Res 1390
(2002); SC Res 1455 (2003); SC Res 1526 (2004); SC Res 1617 (2005); SC Res 1735
(2006); SC Res 1822 (2008) and SC Res 1904 (2009).
SC Res 733 (1992), para.5, “for the purposes of establishing peace and stability in Somalia”,
imposes an embargo on “deliveries of weapons and military equipment to Somalia”. See also,
e.g., SC Res 1521 (2003) on Liberia. For a more recent example of the Security Council’s
country-speciﬁc approach, see generally the provisions of SC Res 1970 (2011) on Libya.
See, e.g., Albert Posch, The Kadi Case: Rethinking the Relationship between EU Law and
International Law? 15 Columbia JEL (2009), Online 1; and Johannes Reich, Due Process
and Sanctions Targeted against Individuals Pursuant to Resolution 1267 (1999), 33 Yale
JIL (2008), 505. See also The United Nations Global Counter Terrorism Strategy, GA
Res 288 (2006), para.15, Annex II.
See, e.g., Case T-315/01, Kadi v. Council & Comm’n, 2005 E.C.R. II-3649, Joined Cases
C-402/05 P & C-415/05 P, Kadi & Al Barakaat v. Council of the European Union, [2008]
E.C.R. I-6351 (hereinafter “Kadi”), Case T- 85/09 Kadi v. Commission, 2010 (hereinafter
“Kadi II”) and joined cases C-584/10 P, C-593/10 P and C-595/10 P, judgment currently
pending. See also Nada v. SECO, Bundesgericht, 14 November 2007, 133 Entscheidungen
des Schweizerischen Bundesgerichts II 450 (Switzerland), and Nada v. Switzerland,
Eur.Ct.H.R, Application no. 10593/08, hearing held on 23 March 2011, decision
pending (hereinafter “Nada”); and Nabil Sayadi and Patricia Vinck v. Belgium, CCPR/
C/94/D/1472/2006 (29 December 2008) (hereinafter “Sayadi”).

2. Part of the United Nations’ response to the threat posed by Al Qaida is the
regime established under UN Security Council Resolution 1267 (hereinafter the
“1267 regime” or “Al Qaida/Taliban sanctions regime”).2 The 1267 regime is
innovative in many ways. UN sanctions regimes, for example, are generally of
limited geographical scope.3 The 1267 regime is, neither in terms of application
or purpose, limited to any one territory. Because of their geographically limited
scope, UN sanctions regimes also tend to be implicitly time-limited. This is to
say, once a situation in a speciﬁc country ceases to be a threat to international
peace and security, it can be accepted that the regime should cease to be relevant
and should thus fall away. However, since it may be assumed that international
terrorism will always be a threat to international peace and security, it is difﬁcult
to imagine the 1267 regime becoming obsolete.
3. The Al Qaida/Taliban sanctions regime has, however, come under severe criticism (and consequently strain) for its lack of fairness, especially with regard to its
listing and de-listing procedures. The criticism has come from different quarters,
including Member States of the United Nations and academic writers.4 Even
more important, the regime has been faced with legal challenges in the courts of
different States and regional organizations.5 Needless to say, such legal challenges,
unlike academic criticism, have an impact on the effectiveness of the 1267
regime. In recent years, in response to the criticism and legal challenges, the Security
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SC Res 1988 (2011), and SC Res 1989 (2011) (reissued for technical reasons on 1 July
2011).
A number of academic publications on the 1267 sanctions regime and which are cited herein
undertake a detailed consideration of the legal validity of the Council’s counter-terrorism
measures and in particular whether there are any legal constraints on the powers of the
Council. For a broader consideration of the limits of the powers of the Security Council,
see Erika de Wet, The Chapter VII Powers of the Security Council (2004); Dire Tladi,
Reﬂections on the Rule of Law in International Law: The Security Council, International
Law and the Limits of Power, 31 South African YIL (2006), 231; and Daniel Halberstam
and Eric Stein, The United Nations, the European Union and the King of Sweden: Economic Sanctions and Individual Rights in Plural World Order, 46 Common Market LR (2009),
13.
See Jose Alvarez, Judging the Security Council, 90 American JIL (1996), 8; Bernd Martenczuk, The Security Council, the International Court and Judicial Review: What Lessons from
Lockerbie, 10 European JIL (1999), 520. A related question is whether domestic (or even
regional) courts can review the decisions of the Council, although this is concerned with vertical review.
This has been the focus of many academic publications to date. For a detailed discussion of this
topic, see, e.g., Daniel Halberstam and Eric Stein, above n.7; Gráinne de Búrca, The EU, the
European Court of Justice and the International Legal Order after Kadi, 51 Harvard ILJ
(2010), 1; and P. Takis Tridimas and Jose A. Gutierrez-Fons, EU Law, International Law
and Economic Sanctions against Terrorism: The Judiciary in Distress? 32 Fordham ILJ
(2009), 901.

Council has adopted a number of measures to try to make the sanctions regime
more compatible with fairness requirements. The Council’s most recent opportunity to address some of the challenges against the regime came with the negotiation
and adoption of Security Council Resolutions 1988 and 1989 of 2011.6
4. The purpose of this paper is to consider the extent to which these newly
adopted resolutions address the fairness and due process challenges directed at the
1267 regime. The focus of the paper falls squarely on the question of whether Resolutions 1988 and 1989 are adequate to address some of the criticisms levelled against
the Al Qaida/Taliban sanctions regime. Thus, questions relating to the legal limits
of the powers of the Council fall outside the scope of this paper.7 Closely linked to
the question of the limits of the powers of the Security Council is the institutional
issue of whether the decisions of the Council can be reviewed by courts.8 Similarly,
given the critical role that European Union courts have played in the discourse, it is
tempting to focus attention on the institutional question of the relationship between
EU law and UN law.9 While we will refer to recent EU jurisprudence in order to
highlight and to categorize some of the challenges faced by the 1267 regime (and
to which the Security Council was attempting to respond), the discussion of such
institutional issues falls outside the focus of the analysis in this paper. In Section
II, we examine the context within which these two new resolutions were adopted.
In particular, we describe the nuts and bolts that make up the 1267 regime as
well as some of the criticism and legal challenges facing the regime. In Section
III, we provide an evaluation of the two new resolutions, including an examination
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10 Other resolutions that are integral to the 1267 regime include: SC Res 1333, above n.2; SC
Res 1363 (2001); SC Res 1390, above n.2; SC Res 1452 (2002); SC Res 1526, above n.2; SC
Res 1617, above n.2; SC Res 1699 (2006); SC Res 1735, above n.2; SC Res 1822, above n.2
and SC Res 1904, above n.2.
11 While many of the Security Council resolutions mentioned in notes 2 and 7 above express
respect for humanitarian concerns, including SC Res 1267, above n.2, paras.4 and 6; SC
Res 1333, above n.2, paras.6 and 12; and SC Res1452, above n.7, this speciﬁc wording
can be found in the more recent resolutions in the 1267 regime: see SC Res 1822, above
n.2, preambular para.3 and SC Res 1904, above n.2, preambular para.3.
12 SC Res 1267, above n.2, para.6.

II.A. An overview of the 1267 regime
5. The 1267 regime is a UN Security Council sanctions regime obliging UN
Member States to impose certain speciﬁed sanctions against the Taliban, Al
Qaida and individuals and entities associated with them. The 1267 regime is
predicated on the assumption that terrorism is a threat to international peace and
security and thus requires the UN Security Council to respond under Chapter
VII of the Charter of the United Nations.
6. The Al Qaida/Taliban sanctions regime is established under a series of Security
Council resolutions, including Resolution 1267 from which the regime takes its
name.10 The context of the regime is set forth in the preamble of Resolution
1267, which, inter alia, reafﬁrms Afghanistan’s territorial integrity and sovereignty,
while at the same time expressing concerns relating to terrorism in that part of the
world. This quite clearly is meant to justify the Al Qaida and the Taliban linkage.
Another contextual aspect necessary to understand the regime and tensions reﬂected
in the various resolutions under the regime is the afﬁrmation that terrorism needs to
be combated “by all means, in accordance with the Charter of the United Nations
and international law, including applicable international human rights, refugee and
humanitarian law”.11 Quite clearly, this text balances the need to take action
with the recognition of limitations that may be imposed by other provisions of
international law.
7. The regime imposes, and requires States to implement, three measures against Al
Qaida, the Taliban and individuals and entities associated with them, namely, an
assets freeze, a travel ban and a prohibition on the supply of arms. The sanctions
are administered with reference to a list (hereinafter the “Consolidated List”) that is
regulated by a Committee of the Security Council (hereinafter the “1267 Committee”
or the “Committee”) established by the founding resolution and composed of all
members of the Security Council.12 The 1267 Committee is broadly tasked with

II. A regime at odds with general international law

of issues arising during the negotiation process. Finally, in Section IV, we offer some
concluding remarks.
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13 Ibid.
14 SC Res 1526, above n.2, paras.6 and 7, with responsibilities enumerated in the Annex
thereto.
15 See Andrew Hudson, Not a Great Asset: The UN Security Council’s Counter-terrorism
Regime: Violating Human Rights, 25 Berkeley JIL (2007), 101; Daniel Halberstam and
Eric Stein, above n.7; Craig Forcese and Kent Roach, Limping into the Future: The UN
1267 Terrorism Listing Process at the Crossroads, 42 George Washington ILR (2010), 217.
16 Rene Uruena, International Law as Administration: The UN’s 1267 Sanctions Committee
and the Making of the War on Terror, 4 International Organisations LR (2007), 321. An
approach which she states “leads nowhere useful”, at 328. For further discussion regarding
the possible limits to the powers of the Security Council, see, among others, Andrea
Bianchi, Assessing the Effectiveness of the UN Security Council’s Anti-terrorism Measures:
The Quest for Legitimacy and Cohesion, 5 European JIL (2007), 881, particularly at note 19
thereof.

II.B. The 1267 regime under scrutiny
10. The major criticism of the 1267 regime has been the discord it strikes with
human rights standards. A number of authors frame the question in terms of the
“legality” of the sanctions regime in the light of its potential inconsistency with
human rights law.15 Such an approach to the analysis invariably leads to a discussion
of the limits of the powers of the Council—what Uruena refers to as the “dichotomic approach”.16 It is by now a well-established principle that the Council’s power

seeking and considering information from Member States regarding implementation
of the measures to be imposed via this resolution, reporting to the Security Council its
ﬁndings in that regard, identifying humanitarian exceptions to those measures as well
as considering requests for exemption from the measures to be imposed.13
8. An important function of the Committee is the consideration of the requests to
add individuals and entities to the Consolidated List. The Committee also considers
the possible de-listing of individuals and entities who purportedly no longer meet
the requirements for listing. Through this process, the Committee exercises a signiﬁcant amount of power. The process of listing and de-listing bestows on each member
of the Committee a de facto veto. Thus, any proposal to list an individual or entity
will be defeated if it is objected to by a single member. Similarly, a proposal or
request for de-listing which is objected to by a single member of the Committee
will not be successful.
9. The “Analytical Support and Sanctions Monitoring Team” (hereinafter the
“Monitoring Team”) was established for an initial period of 18 months14 to
provide support to the Committee. The Monitoring Team’s core functions
include: to report on and make recommendations regarding implementation of the
measures; to engage in case studies and to conduct in-depth explorations of issues
as required by the 1267 Committee; to submit a programme of work to the 1267
Committee and to travel to States as approved; to report to the 1267 Committee regularly and to assist the Committee in preparing its reports to the Security Council.
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17 The purposes and principles of the United Nations are outlined in Articles 1 and 2 of the
Charter of the United Nations, respectively, and Article 24(2) of the Charter of the
United Nations requires that the Security Council act in accordance with such purposes
and principles when discharging its duties in the maintenance of peace and security. This
line of reasoning is expounded by Daniel Halberstam and Eric Stein, above n.7, at 4.
18 See, e.g., de Wet, above n.7; Tladi, above n.7, 234 –236.
19 See generally sources cited in note 15 above; and Grant L. Willis, Security Council Targeted
Sanctions, Due Process and the 1267 Ombudsperson, 42 Georgetown JIL (2011), 673, at
730, Part III, Section G, where he advances some conclusions regarding the “[ p]ossible
legal bases for an obligation on the Security Council to comply with due process”.
20 See, e.g., Johannes Reich, above n.4, at 510, where he questions whether a European Court of
Human Rights ﬁnding to the effect that it would only uphold national acts implementing
Security Council resolutions if such mechanisms met certain standards under the European
Convention was “consistent with the ‘supremacy clause’ of the UN”. While Reich was concerned here more with the vertical coherence (i.e. review of Security Council decisions by
regional courts), the argument applies equally to horizontal coherence (i.e. invalidation of
Council decisions on the basis of international human rights standards). See also Forcese
and Roach, above n.15, at 235, who concede that “the applicability of human rights due
process norms to the Security Council remains an uncertain area”; and Willis, above n.19.
21 This was a constant theme raised by some delegations pressing for improvements in the 1267
regime while negotiating Resolutions 1988 and 1989. The explanation of vote by the French
delegation on the adoption of this resolution was explicit: “The improvements made to and
the guarantees included in the sanctions regime against Al Qaida allow us to respond to the
criticism that have been made, including by the judicial authorities in Europe and elsewhere.”
See, Security Council Document, S/PV.6557, 4. Forcese and Roach, above n.15, at 261,
have referred to the potential “national-level repudiation of the 1267 system”. If such a
“national-level repudiation” is sufﬁciently widespread, the system would more than likely
not be able to survive.

can be limited by the principles and purposes of the UN as provided for in the
Charter17 and jus cogens—although the precise practical implications of this principle are not particularly clear or concrete. 18 With reference to either the concept
of jus cogens or the purposes and principles of the United Nations, writers often
extract an obligation on the Council to respect human rights, including due
process rights.19 Whether the assertion that the Council is bound by due process
is legally correct is, at least, open to question.20 In any event, academic discussion
of the fact that the 1267 regime exceeds the mandate of the Council because of
the due process deﬁcit, assuming this to be the case, is unlikely to have a direct
impact on the Council. Rather, what the Council has been responding to when
adopting improvements to the 1267 regime has been the legal challenges and
their adverse effects, as these have the potential to disrupt the effectiveness of the
regime, i.e. the effectiveness of the regime would be seriously threatened if countries
were unable to implement the regime due to domestic legal challenges.21
11. As it is principally the legal challenges that the Council was responding to,
and not the potential illegality of the 1267 regime, our analysis deals with the
legal challenges faced by the regime and examines whether the resolutions
adopted on 17 June have adequately addressed those challenges. In summary, the

776 Chinese JIL (2011)

51

22 See, e.g., Nada v. Switzerland, Eur.Ct.H.R, Application no. 10593/08, above n.5. See also
the ECJ’s judgment in Kadi, joined cases C-402/05 P and C-415/05 P, above n.5, at
para.371, where the Court ﬁnds “the plea raised by Mr Kadi that his fundamental right to
respect for property has been infringed [] well founded”. Machiko Kanetake, Enhacing Community Accountability of the Security Council through Pluralistic Structure: The Case of the
1267 Committee, 12 Max Planck YUNL (2008), 113, notes that an assets freeze has a signiﬁcant impact on the listed individual’s rights, including their right to property, their right
not to be subjected to arbitrary or unlawful interference and their right to dignity.
23 Erika de Wet, Human Rights Considerations and the Enforcement of Targeted Sanctions in
Europe: The Emergence of Core Standards of Judicial Review, in: Bardo Fassbender (ed.),
Securing Human Rights? Achievements and Challenges of the UN Security Council (forthcoming, on ﬁle with author), who stresses that (under European Law) “the right to fair
hearing applies to all decisions that can culminate in a measure adversely affecting” a person.
24 Forcese and Roach, above n.15, at 237. In a similar vein, Uruena, above n.16, at 327,
observes that the regime has “the power to negatively affect lives in ways that were formerly
available only to national police powers, which were subject to strict due process regulations.
It is, therefore, dangerous for individuals’ rights for [the organs of the regime] to lack appropriate limits, such as those protected by international human rights law”. See also Bardo
Fassbender, Targeted Sanctions and Due Process: The Responsibility of the UN Security
Council to Ensure that Fair and Clear Procedures Are Made Available to Individuals and
Entities Targeted with Sanctions under Chapter VII of the UN Charter, 20 March 2006
(untreaty.un.org/ola/media/info_from_lc/Fassbender_study.pdf ). This study was commissioned by the Ofﬁce of Legal Affairs, in response to the World Summit Outcome Document
(GA Res 1 (2005), para.109), which “call[ed] upon the Security Council with the support of
the Secretary-General to ensure that fair and clear procedures exist for placing individuals and
entities on sanctions lists and for removing them, as well as for granting humanitarian exemptions”. Fassbender says, at page 6, that “a trend can be perceived widening the scope of
customary law in regard to due process to include direct ‘governmental’ action of international organizations vis-à-vis individuals”, i.e. when international institutions pursue actions formerly reserved for governmental bodies, they would subject themselves to review in terms of
due process standards.

1267 regime has been criticized for, and the judicial challenges against it have been
based on, its lack of adherence to due process. Again, because our primary objective
is to test whether Resolutions 1988 and 1989 have adequately addressed these challenges, our limited intention in this section is to distil the core elements of the challenges and criticisms.
12. The 1267 regime and its conformity with international human rights standards have been under scrutiny for some time. In particular, questions have been
asked about the compatibility of the regime with human rights standards and due
process. The demands for due process stem from the invasive nature of the measures
which could, potentially, result in the violation of numerous human rights, including freedom of movement, the right to property and the right to dignity, among
others.22 Given the 1267 regime’s invasiveness and potential to violate an array
of human rights, the call for due process protection becomes even more urgent.23
As Forcese and Roach have observed, “listing has a consequence for the individual
that, while short of being truly penal, is dire in its economic impact and the stigma it
imparts”.24
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25 De Wet, above n.23.
26 Ibid. These rights can also be gleaned from a myriad of international instruments including
The Universal Declaration of Human Rights (art. 10), and The International Covenant on
Civil and Political Rights (art. 14).
27 Gavin Sullivan and Ben Hayes, Blacklisted: Targeted Sanctions, Preemptive Security and
Human Rights (2000), 27, declare that “at a minimum”, the rights to be accorded to an
individual should include the right to be informed, the right to be heard and the right to
judicial review and an effective remedy. See also Hudson above n.15, at 102.
28 De Wet, above n.23; Sullivan and Hayes, above n.27, at 31. These rights are guaranteed
under Article 28 of The Universal Declaration of Human Rights and Article 2 of The International Covenant on Civil and Political Rights.
29 Martin Scheinin, Report of the Special Rapporteur on the Promotion and Protection of
Human Rights and Fundamental Freedoms while Countering Terrorism, para.20, delivered
to the Human Rights Council of the General Assembly, GA HRC 51 (2010). He lists as
examples of such oversight mechanisms ombudspersons and human rights commissions or
other human rights institutions.
30 The United Nations Global Counter Terrorism Strategy, above n.4.

13. The calls for due process standards to be built into the regime include calls for
greater information and transparency and the opportunity for those listed to have
their cause heard—both of these, important elements of the basic due process
rule, audi alterem partem. De Wet, in her study on the core standards of protection
necessary for the 1267 regime, identiﬁes a number of factors that have emerged as
necessary.25 She argues that the right to a hearing, in principle, requires that the
listed individual or entity is notiﬁed of the evidence against them, provided with
a statement of reasons for the decision to list and provided with an opportunity
to state their case.26 The standards identiﬁed by de Wet correspond to a 2010
report of the European Centre for Constitutional and Human Rights (hereinafter
“the ECCHR”).27 Clear from both de Wet and the ECCHR report is the absolute
necessity of providing the listed individual with sufﬁcient information to be able to
adequately state their case.
14. The right to review and for effective remedies also features prominently in
the literature.28 The Special Rapporteur on the Promotion and Protection of
Human Rights and Fundamental Freedoms While Countering Terrorism,
Martin Scheinen, as recently as December 2010 raised concerns about the compatibility of counter-terrorism measures with international human rights standards. Among other issues, the Special Rapporteur’s report proclaims that it is
vital that listed individuals have access to effective remedies by being able to
bring “a complaint to a court or oversight institution”.29 Similarly, the General
Assembly in 2006 called upon the 1267 Committee to “to ensure, as a matter
of priority, that fair and transparent procedures exist for placing individuals
and entities on its lists, for removing them and for granting humanitarian exceptions”.30 In her analysis, Uruena bluntly but correctly states that the “factual issue
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35

Uruena, above n.15, at 327.
Sullivan and Hayes, above n.27, at 32.
Ibid.
See cases referred to above n.5.
Kadi, above n.5; see most importantly the judgment of the General Court of the European
Union, Seventh Chamber, in Kadi II, above n.5. The Court of First Instance of the European
Union has recently become known as the General Court or the “EGC” for “European General
Court”—we refer to it throughout as the “Court of First Instance” or the “CFI”.
Forcese and Roach, above n.15, at 261. For an explanation, see above n.21.
See, e.g., Halberstam and Stein, above n.7; de Wet, above n.23; Kanetake, above n.22.
Council Regulation 881/2002, imposing certain speciﬁc restrictive measures directed against
certain persons and entities associated with Usama bin Laden, the Al-Qaida network and the
Taliban, and repealing Council Regulation (EC) No. 467/2001 prohibiting the export of
certain goods and services to Afghanistan, strengthening the ﬂight ban and extending the
freeze of funds and other ﬁnancial resources in respect of the Taliban of Afghanistan,
2002, O.J. (L 139) 9.
Case T-315/01, Kadi v. Council & Comm’n, above n.5, paras.221–225.

here is fairly straightforward: it is clear that the Committee is not providing an
effective remedy, and it is clear that it should”.31
15. Sullivan and Hayes are of the opinion that the right to an effective remedy can
be satisﬁed by a non-judicial body such an Ombudsperson.32 To be effective, the
relevant body must contain due process safeguards (opportunity to present case
and provision of sufﬁcient information), and importantly, the body must possess
the power to grant appropriate relief.33
16. The principles elucidated above have been gleaned from cases in international, regional and domestic tribunals.34 Of course, the most famous case is a complaint brought in the Courts of the European Union, Kadi v. Council and
Commission. 35 Kadi has assumed a seminal importance in the literature, not only
because it was far-reaching, but also because it threatened (and still does) to
shake the effectiveness of the system through what Forcese and Roach referred to
as “national-level repudiation”, and it is this concern over “national-level repudiation” that has led the Security Council to respond.36 The larger-than-life status
of Kadi has resulted in a plethora of publications dedicated to its study. Many of
these publications have focused on the implications of Kadi for the relationship
between European courts (both domestic and EU courts) and the Security
Council.37 For our purposes, it is sufﬁcient only to illuminate the normative
issues relating to due process as identiﬁed in the Kadi decisions.
17. The facts in Kadi are now well known—Kadi alleged that European Union
legislation implementing the 1267 regime measures was a violation of his right to be
heard, his property rights and his right to effective judicial review.38 The Court of
First Instance decided that it had no authority to review the lawfulness of Security
Council Resolutions,39 that appropriate avenues did exist for redress within the
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40 Ibid. paras.262–265.
41 Ibid. paras.237–238, 242 –243 and 285 –286.
42 Joined Cases C-402/05 P & C-415/05 P, Kadi & Al Barakaat v. Council of the European
Union, above n.5.
43 Ibid. para.334.
44 Kadi II, above n.5, para.174.
45 Ibid., para.157
46 Sayadi, above n.5.
47 Marko Milanovic, The Human Rights Committee’s Views in Sayadi v. Belgium: A Missed
Opportunity, 3 Goettingen JIL (2009), 519 (ssrn.com/abstract=1525806).
48 De Wet, above n.23.
49 For a consideration of further cases in Europe and other jurisdictions, including Pakistan, the
United Kingdom and the United States, see The Eleventh Report of the Analytical Support
and Sanctions Implementation Monitoring Team established pursuant to Security Council
Resolution 1526 (2004) and extended by resolution 1904 (2009), UN Doc S/2011/245

United Nations System40 and that the rights alleged to have been violated did not
rise to a violation of a jus cogens norm,41 and consequently dismissed the action. As
is now common knowledge, this decision was set aside on appeal and the Community Regulation implementing the 1267 sanctions regime was annulled.42 The ECJ,
on appeal, found that the implementing legislation violated the right to be heard of
those listed in that, under the scheme, listed individuals were not afforded the
opportunity to present their side of the case in a meaningful way.43 The Court
also expressed concern about the fact that under the regime the Committee is not
obliged to provide “reasons and evidence” or relevant information. The General
Court in Kadi II similarly ruled that the system did not allow a listed individual
to effectively challenge allegations against him.44 Key to the General Court’s decision was the lack of sufﬁcient information available to the listed person which the
Court described as “general, unsubstantiated, vague and unparticularised”.45
18. While the ECJ decision in Kadi received critical acclaim, the Human Rights
Committee decision in Sayadi v. Belgium was regarded as slightly disappointing. 46
In that communication, the applicants claimed that their listing constituted violations of several of their rights. While the Committee did emphasize the need to
respect human rights in the ﬁght against international terrorism, Marko Milanovic
severely criticizes the Human Rights Committee’s approach, in particular for the
dearth in reasoning, describing it as a “missed opportunity”.47 Also expressing
disappointment with Sayadi, was de Wet, noting that the Human Rights Committee “passed up on the opportunity” to contribute to the body of jurisprudence,
especially insofar as it relates to the Covenant on Civil and Political Rights.48
19. These are only a sample of the cases and literature on the compatibility of the
1267 regime with human rights standards in general, and due process requirements
in particular.49 The Security Council has not been oblivious to these calls and has,
with time, introduced reﬁnements in response to the criticisms.
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(2011) (www.un.org/sc/committees/1267/monitoringteam.shtml), especially the Annex
thereto.
SC Res 1617, above n.2, para.4.
Ibid. para.5.
Regarding the requirement to provide background information and the increasing importance placed on the transparency of the 1267 regime, see these Security Council resolutions:
SC Res 1526, above n.2, para.17; SC Res 1617, above n.2, paras.4 and 5; SC Res 1735, above
n.2, paras.9 –11; SC Res 1822, above n.2, paras.13 and 24 –26; and SC Res 1904, above n.2,
preambular para.9.
See SC Res 1735, above n.2, preambular para.10; SC Res 1822, above n.2, preambular
para.13; and SC Res 1904, above n.2, preambular para.10.
SC Res 1730 (2006).
Joined Cases C-402/05 P & C-415/05 P, Kadi & Al Barakaat v. Council of the European
Union, above n.5.

20. An important reﬁnement to the 1267 regime came in Resolution 1617
(2005), which required States proposing names to provide a “statement of case”
indicating the reasons for the proposal of such names.50 The resolution further
required States to inform listed individuals of listing and de-listing procedures.51
The obligation to provide a “statement of case” is consistent with a gradual emphasis
on transparency.52 It has to be emphasized that statements of case remain vague, at
best, amounting to sets of allegations without any proof of actual involvement in
terrorist activities. To justify the lack of proof required, the resolutions adopted
under the 1267 regime continue to reiterate the preventative nature of the regime
and the inapplicability of criminal standards.53 Moreover, the requirement to
provide information is never obligatory. The criticisms in terms of lack of due
process, thus, remain relevant.
21. Without question, the most signiﬁcant advancements have come in the
process for de-listing. The ﬁrst step in the direction of improving the de-listing
process came in December 2006, when the Security Council adopted Resolution
1730,54 outside the 1267 regime, on “General Issues Relating to Sanctions” in
which the Secretary-General is requested to establish a Focal Point within the secretariat to receive de-listing requests in connection with Security Council sanctions
regimes including the 1267 regime. For the most part, the institution of the Focal
Point amounted to little more than the creation of a post ofﬁce which did little to
change the decision-making process in the Committee. The Focal Point would
receive requests for de-listing and simply transmit these to the respective sanctions
committees. The ECJ in the Kadi appeal made a statement in passing to the effect
that the Focal Point innovation would not be sufﬁcient to relieve the regime of the
challenges against it as the process remains “in essence diplomatic and intergovernmental” and the listed persons remain, essentially, without an avenue for asserting
their rights.55
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SC Res 1904, above n.2, paras.20 and 21, with duties enumerated in Annex II thereto.
Kadi II, above n.5, para.128.
Ibid. para.151.
Above n.14.

III.A. Key issues in the negotiations
23. The Security Council had barely a week and a half to negotiate the latest Al
Qaida and Taliban resolutions. In truth, owing to the political realities (and inequities) of the Security Council, private negotiations between the Permanent Members
(also known as the “P5”) of the Council had been going on for some time with the
aim of reaching a consensus. Any consensus among the P5 would make meaningful
negotiations with the rest of the members of the Council virtually impossible. The
Permanent Members were, however, unable to reach consensus on a number of
critical issues related to due process, thus necessitating full negotiations with the
rest of the Council.
24. The ﬁrst draft text, presented by the United States, was remarkable in the
steps that it sought to take not only to bring the regime closer to conformity
with due process standards, but also to reﬂect some of the changed political realities.
It is worth noting that the proposals for improvements were based on the recommendations of the Monitoring Team.59 The text advanced by the United States,

III. The latest Al Qaida and Taliban sanctions resolution

22. Perhaps, the biggest reﬁnement to the 1267 regime was the institution of the
Ombudsperson in Resolution 1904 of 2009 to replace the Focal Point with respect
to the 1267 regime.56 Under the 1904 framework, the Ombudsperson is empowered to receive petitions from individuals listed in the 1267 Consolidated List
and collect information necessary to assist the Committee to reach its decision.
The Ombudsperson does this by receiving information from petitioners and relevant States, analysing the information and providing “observations” to the Committee to enable the Committee to make a decision on listing and de-listing. The
Ombudsperson innovation would, taking into account the remarks in passing by
the Court in the Kadi appeal about the Focal Point process being essentially diplomatic, not be sufﬁcient. Even after the introduction of the Ombudsperson, the
ultimate decision for de-listing remains essentially “diplomatic and intergovernmental” and the listed person or entity remains without an “opportunity to assert their
rights”. As the General Court noted in relation to the Ombudsperson, the decisionmaking process is still not one of “an independent and impartial body” for determining the facts and law in respect of the listing of an individual.57 From this
remark in passing, it is not clear that anything short of a “full and rigorous judicial
review” would be sufﬁcient to placate the European Courts.58
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60 See The Eleventh Report of the Analytical Support and Sanctions Implementation Monitoring Team, above n.49, especially at para.16 and further.
61 The Kabul Communiqué of 20 July 2010 was the outcome of a conference between the
Afghan government and a number of countries, including the P5, referred to in the Kabul
Communiqué as the “international community”.
62 Ibid. paras.13 and 14.

and supported by France and the United Kingdom in the P5 negotiations, proposed
three major changes to the 1267 framework. Firstly, the text proposed splitting the
resolution into two separate regimes, one for Al Qaida and the other for the Taliban.
Secondly, and perhaps most far-reaching, the text proposed linking sunset clauses to
the de-listing procedures—this was advanced as a response to some of the due
process challenges faced by the regime outlined above. Finally, the text circulated
by the United States proposed to make explicit the right of the Ombudsperson
to make recommendations to the Committee on de-listing requests.
25. While the proposal to split the Taliban regime from the Al Qaida regime is
not directly related to due process, it is still necessary to say a few words about the
proposed split for the sake of completeness. Moreover, the proposed split did have
some indirect implications with regard to due process, as questions were raised about
whether the advancements made in the Al Qaida resolution would also be
applicable to the new Taliban regime. The proposal to split the regime was based
on the assumption that the threat posed by the Taliban is qualitatively different
from the threat posed by Al Qaida.60 Originally, the link between Al Qaida and
the Taliban was made because the Taliban was harbouring Osama bin Laden.
However, given the change in the political situation in Afghanistan and the fact
that the Taliban no longer harbours bin Laden, the question whether there is any
sense in linking Al Qaida and the Taliban became relevant. Moreover, the proponents for the split also made the argument that the political dialogue between the
Taliban and the Afghan government would be enhanced by treating the Taliban
differently from Al Qaida.
26. The proposal presented by the United States thus created a completely different sanctions regime for the Taliban (hereinafter the “Taliban regime”). This proposed Taliban regime was modelled on many country-speciﬁc sanctions regimes
and, in particular, would apply to individuals or entities that posed a threat to
the peace, stability and security of Afghanistan. Moreover, the “reconciliation conditions” contained in the Kabul Communiqué would, under the US proposed text,
be taken into account during the de-listing process.61 The Kabul Communiqué,
among other things, endorsed the Afghan government’s Peace and Re-integration
Programme, which encouraged members of the Taliban to renounce violence,
renounce any links with international terrorist organizations, respect the Afghan
Constitution and respect the rights of women.62 The proposed Taliban regime
would more overtly be directed at promoting the Afghan peace process and the
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focus would be less on Al Qaida or international terrorism. In addition, the views of
the Afghan government would, under the new framework, have an inﬂuence on
decision-making in respect of de-listing while the procedures of the Ombudsperson
described above would not be applicable. The de-linking of the Taliban regime from
the Al Qaida regime was pushed strongly by the United States, France and the
United Kingdom, while Russia and China were opposed to the de-linking
process. Of the non-permanent members, only India supported the Russian and
Chinese view. The rest of the membership either supported the de-linking or
were willing to acquiesce to it.
27. The sunset clause proposals contained in the Al Qaida text were the most
important of the proposals advanced by the United States. The negotiating text
proposed two types of sunset clauses: ﬁrstly, one linked to the Ombudsperson
process and, secondly, another more general sunset clause. The Ombudspersonlinked sunset clause would be triggered by a recommendation of the Ombudsperson
to the Committee that a person be de-listed. However, under the US proposal, such
recommendation by the Ombudsperson would not result in an immediate delisting. Rather, there would be a probationary period during which the Ombudsperson could receive further information. Only after this probationary period
would the listed person or entity be de-listed, subject to an afﬁrmative decision
by the Committee to retain the listing. In other words, the effect of the sunset
clause would be to reverse the decision-making process of the Committee, such
that all members of the Committee would have to agree to the continued listing,
as opposed to the previous approach where all members have to agree to the delisting. To this proposal, the United Kingdom offered an amendment, the effect
of which would be to dispense with the probationary period.
28. The US proposal, augmented by the UK amendment, would go some way to
addressing some of the concerns identiﬁed above. Firstly, the Ombudsperson-linked
sunset clause proposal would enhance the effectiveness of the Ombudsperson
process and make it meaningful—in a sense, this process could provide a remedy
to the “right to be heard” challenge. With this sunset clause proposal, the Committee cannot, as it can under the Resolution 1904 procedure, simply ignore the
observations of the Ombudsperson.
29. The second sunset clause proposal in the Al Qaida text, the general sunset
clause, would ensure that listings, and the invasive violation of rights they
impose, are not maintained perpetually and without reason. Importantly, by requiring a positive decision to continue listing, the sunset clause proposals force any State
insisting on retaining a listing to justify their contentions, at least to the other
members of the Committee.
30. The sunset clauses alone, however, cannot address all the due process deﬁciencies of the 1267 regime. Even with the Ombudsperson and related sunset clauses,
the possibility of listing persons and entities without justiﬁcation remains.
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63 See SC Res 1988, above n.6, para.1.
64 See, e.g., SC Res 1988, above n.6, paras.1, 6 and 21.
65 See SC Res 1988, above n.6, para.20, which provides that listed individuals and entities “are
eligible to submit [requests for delisting] to the Focal Point mechanism. . .”. The text had
originally provided that such individuals “may only” submit requests to the Focal Point,

III.B. The Al Qaida/Taliban sanctions regime reborn
32. The Security Council adopted, on 17 June 2011, two resolutions effectively
splitting up the Taliban sanctions regime from the Al Qaida sanctions regime.
To address the human rights/due process concerns, the Al Qaida resolution
adopts the sunset clauses described above, although in a somewhat diluted
fashion. In this section, we describe, and provide some observations on, the
treatment of due process/human rights issues in these two resolutions.
33. In Resolution 1988, a new sanctions regime related to the Taliban is created,
complete with a new committee. The measures that States are to take against such
individuals and entities are exactly the same as those required under the 1267
regime.63 Operative paragraph 1 of the resolution creates a new list, the “Taliban
List”, while operative paragraph 2 removes Taliban individuals and entities from
the Consolidated List. The criterion for listing on the Taliban List is no longer
“terrorism” but rather the nebulous concept of a “threat to the peace, stability
and security of Afghanistan”.64
34. Resolution 1988 does not include any of the sunset clauses provided for in the
Al Qaida sanctions regime. In fact, from a due process perspective, Resolution 1988
takes a signiﬁcant step back from Resolution 1904, in that the Ombudsperson
process is not made available to individuals and entities listed in the new Taliban
List—including those who were previously listed in the 1267 regime and thus
who would have had this process available to them.65 The argument for not

The text provided by the United States did not require the provision of “adequate”
reasons for listing, let alone evidence that the person being listed is involved in terrorism, beyond the “statement of case”. The negotiating text, further, did not
require the provision of sufﬁcient identiﬁers as a precondition for listing (or even
for proposing a listing).
31. The 1267 Committee negotiations towards the adoption of an updated resolution took place on two tracks. The ﬁrst track took place in the open and involved
all 15 members of the Council. In this track, delegations fretted about such issues as
to whether to use “urge”, “request” or “decide” to qualify the actions that should be
taken. In the second track, the real process of negotiations, the “P3” (the United
States, United Kingdom and France) negotiated with Russia and China in order
to achieve possible compromises on (i) splitting the regimes, (ii) the sunset
clauses and (iii) strengthening the role of the Ombudsperson. The outcome of
these two tracks is the adoption of Resolutions 1988 and 1989 on 17 June 2011.
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but to appease delegations that wanted similar due process protection to individuals on the
new list, this new, softer language was accepted.
66 For examples of other targeted, country-speciﬁc sanctions regimes based on sanctioning individuals who constitute a threat to “peace, stability and security”, see, among others, the
Security Council sanctions regime concerning Somalia and Eritrea, pursuant to SC Res
751 (1992); see also the regime of sanctions concerning Liberia, pursuant to SC Res 1521
(2003); see also the Security Council sanctions regime concerning the situation in the
Libyan Arab Jamahiriya, pursuant to SC Res 1970 (2011) [Second reissue for technical
reasons (10 March 2011)], subsequently expanded by SC Res 1973 (2011).
67 SC Res 1988, above n.6, para.18.

providing either the Ombudsperson process or the sunset clauses in the Taliban
resolution was that the new Taliban regime had to take on the character of other
country-speciﬁc regimes and since these other regimes did not have the Ombudsperson process (or sunset clauses), it would be inappropriate to include such in
the Taliban regime. However, and this point was argued forcefully but unsuccessfully by both South Africa and Portugal with some support from Brazil, this was
simply a formal argument and no substantive argument was made for why these
protections could not be included for the Taliban regime. Moreover, it is somewhat
strange that individuals who were previously listed on the Consolidated List would,
on the day that Resolution 1988 was adopted, suddenly lose the rights that they had.
35. This regression, in terms of the due process protection, was not the only
eyebrow-raising element of the new Taliban regime. The very listing criteria,
“threat to peace, stability and security”, could conceivably be used to sanction individuals who sought change, or individuals who expressed views different from the
views of the Afghan government—the very basis of the freedoms that democracies
seek to promote. Again, the argument from the proponents of the text—the
United States, United Kingdom and France—was that this was consistent with
other country-speciﬁc sanctions regimes. While this may be true,66 this cannot be
a reason to perpetuate a practice that cannot be justiﬁed other than by precedence.
Furthermore, the resolution directs the new Committee, in considering de-listing
requests, to consider “reconciliation conditions” set forth in the Kabul Communiqué, which include, inter alia, “respect for the Afghan Constitution, including the
rights of women and persons belonging to minorities”.67 These may well be values
that the majority of us can accept as laudable but the respect for human rights and
the promotion of free expression requires precisely the protection of views with
which we may not agree. These de-listing requirements may suggest that, notwithstanding the lack of involvement in any actions that may threaten international peace
and security—the Security Council’s sole mandate—sanctions may attach solely
because of an individual’s unpopular views on the Afghan constitution, women
and/or minorities. There is a potential, slight though it may be, that the regression
in due process rights accorded to those on the Taliban List could become a fertile
ground for legal challenge in the future.
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68 SC Res 1989, above n.6, para.23.

[P]rovided that, in cases where consensus does not exist, the Chair shall, on the
request of a Committee Member, submit the question of whether [to delist

37. Simply put, as described in the previous section, once the Ombudsperson
recommends de-listing, a listed person would be de-listed unless all members of
the Committee disagreed with the Ombudsperson’s recommendation. This satisﬁes
some of the due process objections in a number of ways. Firstly, it provides some
recourse and the right to be heard to listed individuals in that the Ombudsperson
person’s recommendations have some effect and cannot simply be ignored by the
Committee. And, with this framework, the Ombudsperson almost becomes an “independent and impartial” decision-maker. Secondly, by reversing the onus and
placing it on those seeking to retain a listing, the process would ensure, or at least
encourage, a situation in which only those who truly belonged on the Al Qaida
Sanctions List remained there. In an indirect way, this second implication would
also encourage the provision of reasons because, presumably, any member
wishing to retain an individual or entity on the list would have to provide
reasons, at least to the other members of the Committee.
38. The second sunset clause, contained in operative paragraph 27 of Resolution
1989, creates a similar avenue for de-listing, with the trigger being the submission of
a de-listing request by the designating State, i.e. where a designating State submits a
request to de-list an individual or entity that it had submitted, such an individual
would, at the expiry of a similar 60-day period, cease to be listed unless all
members of the Committee agreed to retain the person or entity on the Al Qaida
Sanctions List.
39. While the sunset clauses established in operative paragraphs 23 and 27 of the
new Al Qaida resolution are quite innovative and reﬂect important steps towards
due process protection, both sunset clauses are subject to the following severe caveat:

[T]he requirement for States to take measures described in paragraph 1 [of the
resolution] shall terminate . . . 60 days after the Committee completes consideration of the [report of the Ombudsperson] where the Ombudsperson
recommends that the Committee considers delisting, unless the Committee
decides by consensus . . . that the requirement shall remain in place . . . .68

36. While there was little improvement in terms of due process and human rights
in the Taliban regime, the new Al Qaida resolution, Resolution 1989, contains a few
provisions meant to promote due process protection for listed individuals. The most
far-reaching concept introduced in Resolution 1989 is that of the sunset clause. The
ﬁrst sunset clause instituted by Resolution 1989 is linked to the Ombudsperson
process. In operative paragraph 23, the Security Council decides that, with
respect to a speciﬁc individual or entity,
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69 Joined Cases C-402/05 P & C-415/05 P, Kadi & Al Barakaat v. Council of the European
Union, above n.5, para.323.
70 Kadi II, above n.5, para.151.

40. This caveat, in effect, allows a State seeking to maintain a de-listing to effectively
block the setting of the sun contemplated by operative paragraphs 23 and 27. In
theory, the new sunset clauses are, without question, an improvement. Under the
old 1267 process, 1 out of 15 members of the Committee would be sufﬁcient to
block a de-listing, while under Resolution 1989 at least 6 members or at least 1
veto-carrying member would be required to retain the listing. The reality,
however, is that, aside from the extra-procedural layer, things would remain the
same: traditionally, it is the veto-carrying members that block de-listing and they
would effectively retain this veto through the Security Council decision-making
process in Article 27 of the Charter. The real progress made in Resolution 1989,
therefore, lies not so much in normative development or substantive development
of due process requirements. Rather, the real achievement of Resolution 1989
could lie in the political pressure brought upon States not to escalate issues to the
Security Council—it is politically much easier for a State to single-handedly
block a decision at the more secretive Committee level than to escalate a decision
to the political Council level and there, to veto a decision.
41. But these are still political considerations and whether these political considerations are sufﬁcient to assuage some of the legal concerns raised in the cases above,
notably Kadi, remains to be seen. In assessing whether this change would be sufﬁcient to meet the requirements laid down in Kadi, it has to be recalled that both the
Court of Justice and the General Court, in the Kadi appeal and Kadi II, respectively,
were not convinced by a system that still left decision-making to the whims of diplomacy and inter-governmental politics. The Court of Justice speciﬁcally mentioned
a decision-making process that gave individual countries a veto as being problematic.69 The General Court emphasized the need for a “full and rigorous judicial
review”.70 With the sunset clauses as they are currently conﬁgured, the same decision-making structure is retained in that an individual or entity could remain
listed on account of one veto-wielding country or six non-veto-wielding
members. Moreover, there remains no obligation on the Committee to provide
reasons for its decisions.
42. Whatever real effect the sunset clauses may have on the de-listing process, they
will not be sufﬁcient to ease the concerns regarding the lack of information and

the individual seeking delisting] to the Security Council for a decision within
60 days; and provided further that, in the event of such a request, the requirement for States to take [sanctions measures] shall remain in place [against the
said individual or entity] until the question is decided by the Security
Council.
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71 See SC Res 1988, above n.6, para.12, with regard to the equivalent requirement in the
Taliban resolution.
72 SC Res 1988, above n.6, para.11, and SC Res 1989, above n.6, para.15.

43. The introduction of sunset clauses in Resolution 1989, particularly the
Ombudsperson-linked sunset clause, represents a major but limited milestone in
the direction of improving the due process standards in the Al Qaida regime.
Whether the institution of the sunset clauses is sufﬁcient to appease those that
have questioned the consistency of the regime with international human rights standards remains to be seen. Moreover, the failure to extend the Ombudsperson process
or the sunset clauses to the new Taliban regime is, without question, a regression.
44. Whether the Security Council will undertake further remodelling of the Al
Qaida and Taliban regimes in particular, and the sanction regimes in general,
will depend largely on the amount of pressure being brought to bear on the
regime by legal challenges. The innovations that have so far been adopted have
been adopted largely because of these legal challenges which have constituted a
threat to the enforceability and credibility, and therefore the sustainability, of the
regime.

IV. Concluding remarks

reasons for listing. Paragraph 13 of Resolution 1989 reafﬁrms the obligation to
provide a “detailed statement of case” found in Resolution 1735 but does little to
take that forward.71 Moreover, the requirement to provide information, in both
regimes, is subject to the qualiﬁer “as much relevant information as possible”.72
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(2012).
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Id. at 775, princ. 1.
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In a recent issue of this Journal, Daniel Bethlehem proposed a set of principles on the scope
of a state’s right of self-defense against an imminent or actual armed attack by nonstate actors.1
In response, this essay seeks to assess Bethlehem’s proposition in principle 12 that a state may
use force against nonstate actors on the territory of another state without the consent of the
territorial state when the territorial state is not responsible for the initial attack and when the
attack cannot be imputed to the territorial state. This description might be termed the nonconsenting innocent state problem.
The dilemma that I take on here arises when Bethlehem’s principles are applied to the use
of force against nonstate actors without the consent of the territorial state. Principle 1 indicates
that “[s]tates have a right of self-defense against an imminent or actual armed attack by nonstate
actors.”2 Principle 10 provides that, as a general rule, the consent of the territorial state is
required whenever force is used against nonstate actors.3 Yet principle 11 states that consent
is not required when the territorial state colludes with or is “unwilling to effectively restrain the
armed activities of the nonstate actor” carrying out armed attacks against another state.4 While
this proposition should be fairly uncontroversial, it is unclear what is meant by that quoted
phrase. To the extent that this choice of language—in particular, the term effectively—is meant
to suggest that consent may be dispensed with even in those instances where the territorial state
takes reasonable but ineffective measures to prevent its territory from being used to launch
attacks, problems arise that parallel those that I discuss in relation to principle 12. Principle 12,
the second exception and the focus of this paper, provides that consent can be dispensed with

By Dire Tladi*

THE NONCONSENTING INNOCENT STATE: THE PROBLEM WITH
BETHLEHEM’S PRINCIPLE 12

concerns that stem from the general law of self-defense. However, it may be that a set of principles that are designed, explicitly, not just to state the existing law but rather to “formulate
principles that reﬂect, as well as shape, the conduct of states”26 should strive for a higher degree
of precision. Bethlehem is right to lament the “paucity of considered and authoritative guidance on the parameters and application” of the right of self-defense against imminent or actual
armed and to stress the need for legal principles that are “capable of objective application.”27
However, more attention needs to be paid to what necessity, imminence, and proportionality
actually require.
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Id., princ. 12 (emphasis added) (footnote omitted).
UN Charter, Art. 51.
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See, e.g., Sean D. Murphy, Self-Defense and the Israeli Wall Advisory Opinion: An Ipse Dixit from the ICJ?, 99
AJIL 62, 64 (2005); Jordan J. Paust, Self-Defense Targetings of Non-state Actors and Permissibility of U.S. Use of
Drones in Pakistan, 19 J. TRANSNAT’L L. & POL. 237, 241 (2010); JOHN DUGARD, INTERNATIONAL LAW: A
SOUTH AFRICAN PERSPECTIVE 512 (3d ed. 2005).
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See, e.g., Paust, supra note 7, at 241– 44; Murphy, supra note 7, at 64 – 67.
9
Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 1155 UNTS 331.
10
Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), 1986 ICJ REP. 14, para. 195
( June 27) [hereinafter Military and Paramilitary Activities].
6

5

The decisions of the International Court of Justice (ICJ) interpreting Article 51 provide an
appropriate starting point. In the Military and Paramilitary Activities case, the ICJ explained
that “an armed attack must be understood as including not merely action by regular armed
forces across an international border, but also ‘the sending by or on behalf of a State of armed
bands, groups, irregulars or mercenaries, which carry out acts of armed force . . . .’”10 This ruling seems to imply that, to qualify as an armed attack justifying use of force in self-defense, an
act performed by a nonstate actor must be imputable to the authorities of the state where the

The Line of Reasoning of the International Court of Justice

The starting point for determining the law on self-defense is, of course, Article 51 of the
United Nations Charter. In part, it provides: “Nothing in the present Charter shall impair the
inherent right of individual or collective self-defence if an armed attack occurs against a Member of the United Nations, until the Security Council has taken measures necessary to maintain
international peace and security.”6 Those arguing for the right of a state to use force in selfdefense on the territory of an innocent state make two points with respect to Article 51. First,
nothing in the language of Article 51 limits the right of self-defense to situations of armed
attacks by states.7 Second, Article 51 expressly refers to an “inherent right” of a state to selfdefense grounded in customary international law.8 Both points are valid, but they are not
answers in themselves. What is called for is a good-faith and contextual interpretation of Article
51, in accordance with the Vienna Convention on the Law of Treaties.9

The Use of Force Against Nonstate Actors in International Law

where “there is a reasonable and objective basis for concluding that the third state [the territorial state] is unable to effectively restrain the armed activities of the nonstate actor” operating
in or from its territory.5 Presumably, this principle is intended to convey that the fault of the
territorial state is irrelevant or at least not determinative; otherwise, principle 11 would be
applicable. In essence, under principle 12, force may be used on the territory of an innocent
state without its consent.
Leaving aside the policy, political, and practical implications, principle 12 raises important
questions about the interaction between the law on self-defense and the law relevant to territorial integrity and sovereignty. At the heart of the issue appears to be the basic proposition that
a state may lawfully use force in self-defense against nonstate actors on the territory of a nonconsenting innocent state.
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See Paust, supra note 7, at 241– 44; Murphy, supra note 7, at 65; see also Bethlehem, supra note 1, at 771. See
generally Raphaël van Steenberghe, Self-Defence in Response to Attacks by Non-state Actors in the Light of Recent Practice: A Step Forward?, 23 LEIDEN J. INT’L L. 183,185 (2010).
16
Military and Paramilitary Activities, supra note 10, para. 176.
17
Id.
18
For a description of the facts, see Paust, supra note 7, at 241– 43. For a fuller discussion, see Abraham D. Sofaer,
On the Necessity of Pre-emption, 14 EUR. J. INT’L L. 209, 214 –20 (2003).
19
See Paust, supra note 7, at 241– 44; Murphy, supra note 7, at 65. The exchange of diplomatic notes between
the United Kingdom and the United States is reprinted in 2 JOHN BASSETT MOORE, A DIGEST OF INTERNATIONAL LAW 409 –13 (1906).

Adherents of the view that an armed attack for purposes of self-defense includes an armed
attack from nonstate actors often point to Article 51’s reference to an “inherent right” of selfdefense, which suggests that the right exists independent of Article 51.15 In particular, they
argue that Article 51 preserves a right already existing under customary international law and
that, to determine the content of this right, recourse must be had to customary international
law. In the Military and Paramilitary Activities case, the ICJ not only noted that Article 51
referred to an “inherent right” of self-defense but also declared that “nothing in the present
Charter shall impair” such a right.16 It went on to say that the “areas governed by the two
sources of law thus do not overlap exactly, and the rules do not have the same content.”17
The Caroline incident of 1837 is often referred to as authority for the view that customary
international law permits the use of force against nonstate actors on the territory of one state
by another without the consent of the former.18 On the basis of an exchange of letters in 1842
between Lord Ashburton of the United Kingdom and Secretary of State Daniel Webster of the
United States, it has been argued that the two powers viewed self-defense against nonstate
actors on the territory of another state without the consent of the latter as permissible under
international law.19 Offering an explanation for the British attack in U.S. waters on the

Customary International Law and Self-Defense Against Nonstate Actors

alleged act of self-defense is exercised.11 The ICJ was much more explicit on this issue in Armed
Activities on the Territory of the Congo.12 Assessing the arguments of self-defense advanced by
Uganda for its actions in the Democratic Republic of Congo (DRC), the Court determined
that there was “no satisfactory proof of the involvement in [the attacks by the Allied Democratic Forces], direct or indirect, of the Government of the DRC,” noting that these attacks
were not sent by or on behalf of the DRC.13 As such, the ICJ concluded that the attacks were
not attributable to the DRC and thus could not justify a claim of self-defense.14
Given the very clear line of reasoning by the Court that an attack by a nonstate actor without
attribution to a state cannot justify the use of force against the territory of another state, any
assertion that a state can exercise force in self-defense against nonstate actors, on the territory
of an innocent state without the latter’s consent, must be properly probed.
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Whether self-defense against nonstate actors on the territory of an innocent state without
the latter’s consent is permissible in international law ultimately depends on a good-faith interpretation of the words in Article 51, in their context and in light of the object and purpose of

Interpreting Article 51

Caroline, Ashburton wrote that there are “possible cases in the relations of nations, as of individuals, where necessity . . . may be pleaded.”20 In response, Webster noted that such necessity
is “conﬁned to cases in which the ‘necessity of that self-defence is instant, overwhelming, and
leaving no choice of means, and no moment for deliberation.’”21 Neither questioned that the
initial attack to which the United Kingdom had responded was committed by nonstate actors.
For this reason, some commentators have concluded that customary international law accepts
a state’s use of force against nonstate actors on the territory of another state for acts not attributable to the territorial state.22
At the time of the Caroline incident, international law did not prohibit the use of force.23
Even those who suggest that there were legal constraints on the resort to force at the time of
the incident concede that, until the twentieth century, “war itself remained legal and appropriate when undertaken to defend rights in international law.”24 But the usefulness of the Caroline incident as a standard should be assessed in the context of the developments of international law in the twentieth and twenty-ﬁrst centuries. That international law did not prohibit
the use of force at the time of the Caroline incident means that justiﬁcation for the use of force,
in particular on the grounds of self-defense, was often advanced for “political expediency”
and “to secure the moral high ground,” rather than to provide a shield against legal wrongfulness.25 This perspective seems to be borne out by Ashburton’s statement that it should not be
lightly assumed that the United Kingdom would “provoke a great and powerful neighbor.”26
Ian Brownlie makes the following important observation: “The formula used by Webster has
proved valuable as a careful formulation of anticipatory self-defence but the correspondence
made no difference to the legal doctrine, such as it was, of the time.”27
Brownlie also notes that “[t]he reference to the period of 1838 to 1842 [following the Caroline incident] as the critical date for the customary international law said to lie behind the
United Nations Charter, drafted in 1945, is anachronistic and indefensible.”28 Moreover, even
if the Ashburton-Webster exchange did reﬂect customary international law in 1842, customary international law continually evolves. It is better to look to post-Charter state practice when
interpreting Article 51, rather than attempting to fashion a competing vision of the right of
self-defense, whether based on events in 1837 or more recent events.
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the Charter.29 Any interpretation of Article 51 must take into account that self-defense is an
exception to a general rule, namely the prohibition on the use of force against the territorial
integrity of another state. Its parameters should be strictly construed and should not have the
effect of overwhelming the general rule, namely the prohibition on the use of force.30 Also, the
right of self-defense must be construed in the context of other principles of international law,
namely territorial integrity, sovereign equality of states, and the prohibition of the use of force.
The use of self-defense against nonstate actors on the territory of an innocent state without the
latter’s consent would violate each and every one of these foundational principles of international law. Primarily for this reason, an “armed attack” considered under Article 51 should be
seen as an armed attack by a state or at least attributable to the state in the manner suggested
by the ICJ.31 Real-world practice is only an aid to interpretation and should not be regarded
as determinative of the content of Article 51.32 Nonetheless, practice is important for interpretation and, of course, for the analysis of customary international law.
Some argue that recent state practice supports the view that the use of force against nonstate
actors on the territory of an innocent state without the consent of such a state is permissible
under international law on self-defense.33 Space does not permit an assessment of all the examples of state practice since 1945 that have been adduced to support this proposition. I therefore
limit myself to two distinct, but related, examples of practice that have been presented most
frequently in support of this argument. The ﬁrst is the U.S. invasion of Afghanistan following
the September 2001 attacks that were carried out not by Afghanistan but, rather, by Al Qaeda,
a nonstate entity.34 It is claimed that the decision of the United States to use force in self-defense
in Afghanistan after an attack by Al Qaeda and the lack of any signiﬁcant objection from other
states suggest the permissibility under international law of the use of force in self-defense
against nonstate actors on the territory of another state. The second example, directly linked
to the ﬁrst, relates to UN Security Council Resolutions 1368 and 137335 adopted in response
to the 2001 attacks and, it is argued, recognizes the right of a state to take measures in self-defense against nonstate actors on the territory of another state.36
An important consideration is that the U.S. invasion of Afghanistan in the aftermath of 9/11
was not widely questioned.37 Given the horriﬁc nature of the attacks on 9/11 and the solidarity
that many pledged to the United States, few were willing to openly criticize any U.S. action
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While Bethlehem asserts that his principles, including principle 12, are “not intended to be
enabling of the use of force” and are meant to “work with the grain of the UN Charter,” the
effect of principle 12 is precisely to be “enabling of the use of force” beyond what the Charter

Conclusion

in response, and many were content to give the United States some leeway.38 In other words,
9/11 and the responses thereto may be exceptional. It is, moreover, inaccurate to present the
U.S. attack on Afghanistan, irrespective of its legality, as an illustration of the use of force in
self-defense against nonstate actors. The U.S. attacks on Afghanistan were not attacks on Al
Qaeda, but attacks on Afghanistan. That the United States was attacking Afghanistan and not
differentiating between the Taliban government and Al Qaeda is clear from President George
W. Bush’s speeches immediately following the attacks and announcing the war in Afghanistan.
He said that the United States “will make no distinction between the terrorists who committed
these acts and those who harbor them,”39 that by “aiding and abetting murder, the Taliban
regime is committing murder,”40 and that the “Taliban must act and act immediately [and] . . .
hand over the terrorists, or they will share in their fate.”41
Thus, the war in Afghanistan cannot be advanced for the proposition that a state can use
force against nonstate actors on the territory of another state without the latter’s consent. The
basis for U.S. action in Afghanistan seems to be some kind of attribution of blameworthiness
on the government of the state on which the use of force was to be carried out. Whether or not
the international law standard for attribution is met is a different question and not at issue
here, but that the rationale advanced was some kind of attribution is a fact not to be taken
lightly.
Nothing in Security Council Resolutions 1368 and 1373 supports the proposition that a
state may use force in self-defense against nonstate actors on the territory of an otherwise blameless state without that state’s consent. Yet, admittedly, both resolutions include a preambular
paragraph recognizing the “inherent right of individual or collective self-defence,”42 and Sean
Murphy correctly states that “[n]o language in these resolutions indicates that the Security
Council believes that terrorist acts must ﬁrst be imputed to a state so as to trigger the right of
self-defense under Article 51.”43 However, no language in either resolution suggests that the
use of force on the territory of an innocent state is permissible under Article 51 without the
consent of that state. The resolutions condemn the terrorist attacks and reafﬁrm the right of
self-defense but say nothing more relevant to an innocent state.

2013]

69

THE AMERICAN JOURNAL OF INTERNATIONAL LAW

[Vol. 107:576

44
Bethlehem, supra note 1, at 773.
* Member, International Law Commission.

Daniel Bethlehem’s note on self-defense principles is intended to stimulate debate on one
of the most contentious issues facing the international community today, namely, the legal
response to imminent or actual terrorist attacks by nonstate actors. The note contains a set of
principles that are sensitive to the practical realities of the circumstances that it addresses. But
it is also intended to take up a legal policy matter—to create or amend principles of international law related to the use of armed force in dealing with threats from nonstate actors. To
create or amend these principles, there must be clear evidence and sufﬁcient state practice, or
at least opinio juris, pointing toward the change of existing rules or the creation of new rules
to “ﬁll the gap.” The whole balance in international law among the various rights, obligations,
and interests of international actors will be compromised if the notion of self-defense is to be
expanded beyond its legitimate limitations. As illustrated below by some basic examples drawn
from the existing law of self-defense, there is sufﬁcient ﬂexibility in the current legal order to
allow for the lawful exercise of self-defense in response to most situations of armed terrorist
attacks.
While the conditions for attribution, such as direction and control over the conduct, must
be fulﬁlled for an attack by a terrorist group to fall under the international responsibility of a
state, that does not mean that for other purposes—namely, the law on the use of force—the
attack would not trigger the right of the victim state to use self-defense if the attack is launched
from the territory of the host state. The state from whose territory the attack occurs is estopped
from claiming that its sovereignty and territorial integrity have been violated, and the use of
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permits.44 The proposition contained in principle 12 is based on an erroneous assessment of
customary international law and state practice and on an acontextual interpretation of Article
51. The use of force by a state against nonstate actors for acts not attributable at all to another
state falls to be considered under the paradigm of the law enforcement (in which the consent
of the territorial state would be required) and not the law of self-defense.
In assessing what is permissible and what is not permissible under the international law principle of self-defense, other principles such as territorial integrity, the prohibition on the use of
force, and sovereignty must be respected. Such an assessment requires that, before force is used
against nonstate actors on the territory of another state, either the consent of the territorial state
is obtained or a reasonable basis exists for attributing responsibility for the initial attack to the
territorial state. To hold otherwise would imply that self-defense takes priority over these foundational principles of international law, a proposition that has no basis in international law.
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