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Under these circumstances, such as described by Mr. Ali himself, the Tribunal has no

Kenya submits that as a matter of international public policy, as well as Kenyan and

The concept of public policy (“ordre public”) is rooted in most, if not all, legal systems.

International Public Policy

should apply to foreign awards. This narrow concept is often referred to as “international public

respect, a number of legislatures and courts have decided that a narrow concept of public policy

recommended by the General Assembly of the United Nations on 11 December 1985. In this

New York Convention of 10 June 1958 and Article 36 of the UNCITRAL Model Law

enforcement of foreign judgments and awards. The principle is enshrined in Article V.2 of the

Violation of the enforcing State’s public policy is grounds for refusing recognition or

138.

1.

Duty Free’s claims must therefore be dismissed.

English law, the 1989 Agreement thus obtained “does not have force of law” and that World

137.

B – The Consequences of the Bribe

regarded as a bribe made in order to obtain the conclusion of the 1989 Agreement.

President on the contemplated investment. The Tribunal considers that those payments must be

submitted by the Claimant), but above all to obtain during that audience the agreement of the

Those payments were made not only in order to obtain an audience with President Moi (as

President Moi and Mr. Sajjad could not be considered as a personal donation for public purposes.

doubt that the concealed payments made by Mr. Ali on behalf of the House of Perfume to

136.

documented it fully”.

behalf of House of Perfume, treating it as part of the consideration for the agreement and

did not have a choice if he wanted the investment contract, and that he paid “the money on

handing over this “personal donation” which appeared to him to be a bribe”. But he adds that he

been replaced with fresh corn”. Mr. Ali says that he was “uncomfortable with the idea of

was “left in a brown briefcase by the wall”. After the meeting, Mr. Ali “saw that the money had

visited with the President at his residence in Kabarak, and on this occasion US$500,000 in cash

was transferred by Mr. Ali to Mr. Sajjad’s account in London in February 1989. Mr. Ali then

41

conventions were concluded during the last decade. The first was adopted within the framework
of the Organisation of American States on 29 March 1996.5 A convention on combating the
bribery of foreign public officials in international business transactions was then concluded
within the Organisation for Economic Cooperation and Development on 21 November 1997.6 It
has thus far been ratified by 36 States. Afterwards, two conventions on corruption—one relating
to criminal law and one dealing with civil law—were adopted by the Council of Europe on 27

to “transnational public policy” or “truly international public policy” (see, for example, P. Lalive

– “Transnational (or Truly International) Public Policy and International Arbitration”, ICCA

Congress Series n°3, 1986 p. 257; see also the report of the International Law Association on

“International Commercial Arbitration on Public Policy as a Bar to Enforcement of International

Arbitral Awards”, Report of the Seventieth Conference, New Delhi, 2002).

ratified by 31 countries; the second has been signed by 39 countries and ratified by 25 countries.

nonetheless mention some judgments in which reference has been made, in one way or another,

and Combating Corruption10, which has been signed by 39 African States (including Kenya) and
has already been ratified by 11 of these 39 States. In this Convention, the Member States of the

1993 - Revue de l’arbitrage 1994 p. 359; the decision of the Swiss Federal Tribunal in W. –v- F.

and V dated 30 December 1994 (1995) Bull. ASA 217).

public affairs as well as socio-economic development in the continent”. Article 4 of the
Convention lists the acts of corruption to which it applies and covers in particular “the
solicitation or acceptance, directly or indirectly, by a public official or any other person, of any

Commercial Arbitration – Kluwer Law International 2004). But it has been rightly stressed that

Tribunals must be very cautious in this respect and must carefully check the objective existence

of a particular transnational public policy rule in identifying it through international conventions,

Journal du droit international 1995 p. 5).

Mercatoria – Pour une application sélective de la méthode des principes généraux de droit –

6

Inter-American Convention against Corruption, March 29, 1996, 35 Int’l Legal Materials 724 (1996).
Convention on Combating Bribery of Foreign Public Officials in International Business Transactions,
November 21, 1997, 37 Int’l Legal Materials 4 (1998).
7
Criminal Law Convention on Corruption, January 27, 1999, 38 Int’l Legal Materials 505 (1999).
8
See http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=174&CM=8&DF=5/5/2006&CL=ENG.
9
See http://conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=191&CM=8&DF=5/5/2006&CL=ENG.
10
African Union Convention on Preventing and Combating Corruption, July 11, 2003, 43 Int’l Legal Materials 5
(2004).

“acknowledge that corruption undermines accountability and transparency in the management of

“transnational public policy” (see Abdulhay Sayed – Corruption in International Trade and

5

devastating effects on the economic and social development of the African peoples”. They

various formulations such as “good morals”, “bonas mores”, “ethics of international trade” or

comparative law and arbitral awards. (See, for example, Emmanuel Gaillard – Trente ans de Lex

impunity on the political, economic, social and cultural stability of African States and its

Arbitral tribunals have more often based their decisions on universal values in using

African Union declare themselves “concerned about the negative effects of corruption and

Heads of States and Governments of the African Union approved a Convention on Preventing

Paris Court of Appeal in European Gas Turbines SA v. Westman International – 30 September

141.

144.

dated 4 December 1992, reported in (1997) XXII Yearbook Com. Arb. 725; the judgment of the

to a universal conception of public policy (see, for example, the Milan Court of Appeal decision
The same trend can be observed in Africa: on 11 July 2003, in Maputo, Mozambique, the

2003.9 Those three instruments are in force. The first has been signed by 45 countries and

140.

Domestic courts generally refer to their own international public policy. One should

January 19997 and 4 November 1999.8 The first has been supplemented by a Protocol of 15 May

143.

conduct that must be applied in all fora. It has been proposed to cover that concept in referring

In order to render more effective this general condemnation, a number of international

1956, and is still the case under the Anti-Corruption and Economic Crimes Act of 2003.

meaning, signifying an international consensus as to universal standards and accepted norms of

The term “international public policy”, however, is sometimes used with another

was the case in Kenya in particular in 1989, under the Kenyan Prevention of Corruption Act of

awards and its content and application remains subjective to each State.

139.

active and passive corruption, are sanctioned by criminal law in most, if not all, countries. This

In this respect, the Tribunal first notes that bribery or influence peddling, as well as both

142.

supra-national principle, it is in fact no more than domestic public policy applied to foreign

43

policy” (“ordre public international”). Although this name suggests that it is in some way a

42

businessman of a 10% commission for an energy project also covered the sale of equipment by
the same undertaking in Argentina in 1958 for a similar project. The arbitrator observed that the
commissions to be paid involved enormous amounts of money. He added in para. 20 of the
award that: “[a]lthough these commissions were not to be used exclusively for bribes, a very
substantial part of them must have been intended for such use. Whether one is taking the point
of view of good government or that of commercial ethics it is impossible to close one’s eyes to
the probable destination of amounts of this magnitude, and to the destructive effect thereof on the
business pattern with consequent impairment of industrial progress. Such corruption is an

(Resolution 58/4).12 It has been signed by 140 States and has already been ratified by 46 States

(including Kenya). It entered into force on 14 December 2005. It should be noted that, in this

Convention, the State Parties declared themselves “concerned about the seriousness of problems

and threats posed by corruption to the stability and security of societies, undermining the

institutions and values of democracy, ethical values and justice and jeopardizing sustainable

development and the rule of law”. In order “to prevent and combat corruption effectively”, each

State party to the Convention must adopt a number of legislative and other measures and it must

in particular establish bribery of foreign public officials as a criminal offence (Article 16).

Domestic courts also had occasion to judge that bribery is contrary to public policy.

11
United Nations Declaration against Corruption and Bribery in International Commercial Transactions, December
16, 1996, 36 Int’l Legal Materials 1043 (1997).
12
United Nations Convention against Corruption, October 31, 2003, 43 Int’l Legal Materials 37 (2004).

September 1993, that “a contract having influence-peddling or bribery as its motives or object is,

European Gas Turbines v. Westman case, the French Court of Appeal of Paris ruled, on 30

had been some cases in which Courts also referred to transnational public policy. Thus, in the

They did so in most cases by referring to their own international public policy. However, there

147.

“After weighing all the evidence I am convinced that a case such as this,
involving such gross violation of good morals and international public policy, can
have no countenance in any court either in the Argentine or in France, or, for that
matter, in any other civilised country, nor in any arbitral tribunal. Thus,
jurisdiction must be declined in this case. It follows from the foregoing, that in
concluding that I have no jurisdiction, guidance has been sought from general
principles denying arbitrators to entertain disputes of this nature rather than from
any national rules on arbitrability. Parties who ally themselves in an enterprise of
the present nature must realise that they have forfeited any right to ask for
assistance of the machinery of justice (national courts or arbitral tribunals) in
settling their disputes.”

Lagergren concluded:

doing so, States not only reached a new stage in the fight against corruption, but also solidly

confirmed their prior condemnation of it.

Then, after having verified that no party had, in that particular case, been enabled “to reap

the community of nations.”

the fruits of his own dishonest conduct by enriching himself at the expense of the other”, Judge

In

through national legislation, as they did before, but also through international cooperation. In

They deal mainly—and sometimes exclusively—with criminal law.

concluding these Conventions, States have shown their common will to fight corruption, not only

become parties.

international evil; it is contrary to good morals and to an international public policy common to

1959 between an undertaking and an Argentine businessman, for the payment to that

convention was later finalised and was approved by the General Assembly on 31 October 2003

These various Conventions only bind State parties and do so only from the date States

case n° 1110. In that case, Judge Lagergren had to decide whether an agreement, entered into in

established an ad hoc Committee for the preparation of a convention against corruption. This

146.

which has often been commented on was rendered in Paris in 1963 by Judge Lagergren in ICC

a Declaration against Corruption and Bribery in International Commercial Transactions.11 It also

A number of arbitral tribunals had to consider cases involving corruption. A first award

148.

145.

For its part, the General Assembly of the United Nations adopted, on 16 December 1996,

(Abdulhay Sayed – Corruption in International Trade and Commercial Arbitration – Kluwer
Law International – 2004 – page 307).

must be taken to establish such acts as offences.

business as conceived by the largest part of the members of the international community

of his or her public functions”. Under Article 5 of the Convention, legislative and other measures

therefore, contrary to French international public policy as well as to the ethics of international

or herself or for another person or entity, in exchange of any act or omission in the performance

45

goods of monetary value or other benefit, such as a gift, favour, promise or advantage for himself

44

149.

de-vin”16, but that the claimant had performed its activity in violation of an Algerian law relating
to international trade. The arbitrator considered that “la violation d’une telle loi s’inscrivant dans
l’ordre public international doit être jugée comme contraire à la notion de bonnes mœurs de l’art.
20 al. 1 CO faisant partie de l’ordre public suisse”17 (Revue de l’arbitrage – 1993 n°2 – p. 334).
For this reason, the arbitrator considered the commission contract “nul pour contrariété aux
bonnes mœurs”18 and rejected the application (Revue de l’arbitrage – 1993 n°2 – p. 341). The

ICC case n° 6401 – Westinghouse and Burns v. National Power Corporation – Republic of the

Philippines – in Mealey’s International Arbitration Report – Vol. 7 – (1) 1992; ICC case n° 7664

– Frontier AG and Brunner Sociedade v. Thomson CSF – reported in Abdulhay Sayed –

Corruption in International Trade and Commercial Arbitration – Kluwer Law International - p.

119), or that corruption was proven and refused to apply the contract, referring themselves to

international or transnational public policy.

arbitrator and the English Courts which had later knowledge of the case all admitted—in the
words of the Commercial Court in London—that “a finding of fact of corrupt practices”, if
established—which it was not in this particular case—“would give rise to obvious public policy
considerations” (OTV v. Hilmarton [1999] 2 Lloyd’s Rep 224).

et à une certaine époque, la corruption de fonctionnaires est une méthode généralement acceptée

dans les relations d’affaires, on ne peut du point de vue d’une bonne administration ni de celui de

la moralité dans les affaires, clore ses yeux devant l’effet destructif de telles pratiques nocives”13

“consultancy” contract, the Arbitral Tribunal recognised that legal provisions to fight corruption
and bribery are part of the “ordre public international” (Bulletin de l’Association suisse

international public policy and to “ce qui est considéré être la moralité dans les affaires

internationales”14 (see Journal du droit international – 1984 – p. 934).

Arbitration” (Westacre v. Jugoimport – [1998] 2 Lloyd’s Rep. 131).

13
Courtesy translation: “[e]ven if, in a certain country and at a certain time, the corruption of civil servants is a
generally accepted practice in business dealings, one cannot from the point of view of good administration nor that
of morality in business, close one’s eyes to the destructive effect of such harmful practices”.
14
Courtesy translation: “morality in international affairs”.

constatées dans certains pays, il est patent, néanmoins, que la communauté internationale des

international tel que la plupart des nations le reconnaît. Si de telles pratiques ont pu être
Courtesy translation: “[t]his solution is not only in conformity with domestic French law, it also results from the
conception of public international law such as the majority of nations understand it. If such practices could be
observed in certain countries, it is nevertheless obvious that the international business community and the majority
of governments oppose any corruptive practices”.
16
Courtesy translation: “as such the payment of bribes could, nonetheless, not thus be established with certainty”.
17
Courtesy translation: “[t]his is why the violation of this Law, which falls within the framework of international
public policy, must be considered as contrary to the notion of morality as set forth in Art. 20(1) CO, which is part of
Swiss public policy”.
18
Courtesy translation: “null and void on the ground of violation of morality”.

that case left the “issue of illegality by reason of corruption to be determined by the ICC

l’ordre public français interne, elle résulte également de la conception de l’ordre public

15

Federal Tribunal, the Commercial Court in London and the English Court of Appeal, which in

undertaking, the arbitrator also found that “[c]ette solution n’est pas seulement conforme à

151.

In a similar case (ICC case n° 3913) concerning a commission claimed by a British

d’arbitrage 1995 p. 332). This was not denied in the subsequent proceedings with the Swiss

153.

arbitrator concluded that the contract invoked was contrary to both French and Iranian

(see Yves Derains – Collection of ICC Awards 1974-1985 – Kluwer 1990 – p. 507-511). The
In ICC case n° 7047 (Westacre v. Jugoimport) which related to the implementation of a

qualification of the Algerian law and the award was annulled. However, the Courts, the second

arbitrator referred to Judge Lagergren’s award and added that: “[m]ême si, dans un certain pays

150.

In ICC case n° 3916 (Loewe), which related to the payment of commissions, the

Geneva Court of Justice and the Swiss Federal Tribunal did not share the arbitrator’s

l’occurrence, il n’a toutefois pu ainsi être établi avec certitude l’existence de versements de pots-

corruption. They either decided that corruption was not established and applied the contract (see

In Hilmarton v. OTV, ICC case n° 5622, the first Arbitral Tribunal decided “[e]n

152.

Meaning of Judge Gunnar Lagergren’s 1963 Award in ICC Case n° 1110)”.

Since 1968, a number of Arbitral Tribunals have had to consider other cases of alleged

Derains – Collection of ICC Awards – 1974-1985 Kluwer 1990 – p. 497-498; see also Journal de
droit international 1985 p. 989).

“Issues of Corruption before International Arbitral Tribunals: The Authentic Text and True

affaires et la plupart des gouvernements s’opposent à toute pratique corruptive”15 (see Yves

47

(See the award in [1994] Arbitration International 277, with a note by Dr. J. Gillis Wetter –

46

In ICC case n° 7664 (Frontier AG and Brunner Sociedade v. Thomson CSF, the Arbitral

Finally, in ICC case n° 8891 the Arbitral Tribunal stated that: “[s]ur la base des

The Tribunal notes that, in some of these cases, it was alleged that corruption is

In light of domestic laws and international conventions relating to corruption, and in light

19
Translation by Abdulhay Sayed: “a contract having influence-peddling or bribery as its motive or object is,
therefore, contrary to French international policy as well as to the ethics of international business as conceived by
the largest part of the members of the international community”.
20
Courtesy translation: “[o]n the basis of the preceding considerations, the Arbitral Tribunal estimates that a
contract inciting or favouring the corruption of civil servants goes against the transnational public policy and that, if
such proves to be the object of the consultancy contract, it has no option other than to declare its nullity”.

on contracts obtained by corruption cannot be upheld by this Arbitral Tribunal.

another formula, to transnational public policy. Thus, claims based on contracts of corruption or

that bribery is contrary to the international public policy of most, if not all, States or, to use

of the decisions taken in this matter by courts and arbitral tribunals, this Tribunal is convinced
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Tribunal agrees with such conclusion.

difficult—or even impossible—but they always refused to condone such practices. The present

sectors of activities, corruption is a common practice without which the award of a contract is

– Journal du droit international 2000 n°4 p. 1083). They recognised that in some countries or

Yves Derains – Collection of ICC awards 1974-1985 – Kluwer 1990 – p. 509; ICC case n° 8891

dictated by the prohibition of corruption (see ICC case n° 1110 paras. 19-20; ICC case n° 3916,

all arbitral tribunals concluded that such facts do no alter in any way the legal consequences

widespread either within the purchasing country or in the particular sector of activity. However,
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droit international (2000 p. 1080).

l’objet du contrat de consultance, il n’a d’autre option que d’en constater la nullité”20 (Journal du

corruption des fonctionnaires est contraire à l’ordre public transnational et que, si tel s’avère être

considerations qui précèdent, le tribunal arbitral estime qu’un contrat incitant ou favorisant la

155.

Commercial Arbitration – Kluwer Law International 2004 p. 307 – Note 947).

communauté internationale”19 (Abdulhay Sayed – Corruption in International Trade and

l’éthique des affaires internationales telle que conçue par la plus grande partie des Etats de la

par le versement de pots-de-vin est […] contraire à l’ordre public international français ainsi qu’à

Tribunal decided that “un contrat ayant pour cause et pour objet l’exercice d’un trafic d’influence
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79. During the eighteenth, nineteenth and early twentieth centuries,
there were numerous instances of declarations of independence, often
strenuously opposed by the State from which independence was being
declared. Sometimes a declaration resulted in the creation of a new State,
at others it did not. In no case, however, does the practice of States as a
whole suggest that the act of promulgating the declaration was regarded
as contrary to international law. On the contrary, State practice during
this period points clearly to the conclusion that international law contained no prohibition of declarations of independence. During the second
half of the twentieth century, the international law of self-determination
developed in such a way as to create a right to independence for
the peoples of non-self-governing territories and peoples subject to alien
subjugation, domination and exploitation (cf. Legal Consequences for
States of the Continued Presence of South Africa in Namibia (South
West Africa) notwithstanding Security Council Resolution 276 (1970),
Advisory Opinion, I.C.J. Reports 1971, pp. 31-32, paras. 52-53 ; East
Timor (Portugal v. Australia), Judgment, I.C.J. Reports 1995, p. 102,
para. 29 ; Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004 (I),
pp. 171-172, para. 88). A great many new States have come into existence as
a result of the exercise of this right. There were, however, also instances of
declarations of independence outside this context. The practice of States
in these latter cases does not point to the emergence in international law
of a new rule prohibiting the making of a declaration of independence in
such cases.

A. General International Law

78. The Court now turns to the substance of the request submitted
by the General Assembly. The Court recalls that it has been asked by
the General Assembly to assess the accordance of the declaration of
independence of 17 February 2008 with “international law” (resolution
63/3 of the General Assembly, 8 October 2008). The Court will ﬁrst turn
its attention to certain questions concerning the lawfulness of declarations of independence under general international law, against the background of which the question posed falls to be considered, and Security
Council resolution 1244 (1999) is to be understood and applied. Once this
general framework has been determined, the Court will turn to the
legal relevance of Security Council resolution 1244 (1999), and determine
whether the resolution creates special rules, and ensuing obligations, under
international law applicable to the issues raised by the present request and
having a bearing on the lawfulness of the declaration of independence of
17 February 2008.
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84. For the reasons already given, the Court considers that general
international law contains no applicable prohibition of declarations
of independence. Accordingly, it concludes that the declaration of
independence of 17 February 2008 did not violate general international

83. The Court considers that it is not necessary to resolve these questions in the present case. The General Assembly has requested the Court’s
opinion only on whether or not the declaration of independence is in
accordance with international law. Debates regarding the extent of the
right of self-determination and the existence of any right of “remedial
secession”, however, concern the right to separate from a State. As the
Court has already noted (see paragraphs 49 to 56 above), and as almost
all participants agreed, that issue is beyond the scope of the question
posed by the General Assembly. To answer that question, the Court need
only determine whether the declaration of independence violated either
general international law or the lex specialis created by Security Council
resolution 1244 (1999).

82. A number of participants in the present proceedings have claimed,
although in almost every instance only as a secondary argument, that the
population of Kosovo has the right to create an independent State either
as a manifestation of a right to self-determination or pursuant to what
they described as a right of “remedial secession” in the face of the situation in Kosovo.
The Court has already noted (see paragraph 79 above) that one of the
major developments of international law during the second half of the
twentieth century has been the evolution of the right of self-determination. Whether, outside the context of non-self-governing territories and
peoples subject to alien subjugation, domination and exploitation, the
international law of self-determination confers upon part of the population of an existing State a right to separate from that State is, however, a
subject on which radically different views were expressed by those taking
part in the proceedings and expressing a position on the question. Similar
differences existed regarding whether international law provides for a
right of “remedial secession” and, if so, in what circumstances. There was
also a sharp difference of views as to whether the circumstances which
some participants maintained would give rise to a right of “remedial
secession” were actually present in Kosovo.

*

appears to the Court to conﬁrm that no general prohibition against unilateral declarations of independence may be inferred from the practice of the
Security Council.
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81. Several participants have invoked resolutions of the Security
Council condemning particular declarations of independence : see, inter
alia, Security Council resolutions 216 (1965) and 217 (1965), concerning
Southern Rhodesia ; Security Council resolution 541 (1983), concerning
northern Cyprus ; and Security Council resolution 787 (1992), concerning
the Republika Srpska.
The Court notes, however, that in all of those instances the Security
Council was making a determination as regards the concrete situation
existing at the time that those declarations of independence were made ;
the illegality attached to the declarations of independence thus stemmed
not from the unilateral character of these declarations as such, but from
the fact that they were, or would have been, connected with the unlawful
use of force or other egregious violations of norms of general international law, in particular those of a peremptory character (jus cogens).
In the context of Kosovo, the Security Council has never taken this
position. The exceptional character of the resolutions enumerated above

In General Assembly resolution 2625 (XXV), entitled “Declaration on
Principles of International Law concerning Friendly Relations and
Co-operation among States in Accordance with the Charter of the
United Nations”, which reﬂects customary international law (Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States
of America), Merits, Judgment, I.C.J. Reports 1986, pp. 101-103,
paras. 191-193), the General Assembly reiterated “[t]he principle that
States shall refrain in their international relations from the threat or use
of force against the territorial integrity or political independence of any
State”. This resolution then enumerated various obligations incumbent
upon States to refrain from violating the territorial integrity of other sovereign States. In the same vein, the Final Act of the Helsinki Conference
on Security and Co-operation in Europe of 1 August 1975 (the Helsinki
Conference) stipulated that “[t]he participating States will respect the territorial integrity of each of the participating States” (Art. IV). Thus, the
scope of the principle of territorial integrity is conﬁned to the sphere of
relations between States.

“All Members shall refrain in their international relations from
the threat or use of force against the territorial integrity or political
independence of any State, or in any other manner inconsistent with
the Purposes of the United Nations.”

80. Several participants in the proceedings before the Court have contended that a prohibition of unilateral declarations of independence is
implicit in the principle of territorial integrity.
The Court recalls that the principle of territorial integrity is an important part of the international legal order and is enshrined in the Charter
of the United Nations, in particular in Article 2, paragraph 4, which provides that :
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87. A certain number of participants have dealt with the question
whether regulations adopted on behalf of UNMIK by the Special Representative of the Secretary-General, notably the Constitutional Framework (see paragraph 62 above), also form part of the applicable international law within the meaning of the General Assembly’s request.
88. In particular, it has been argued before the Court that the Constitutional Framework is an act of an internal law rather than an interna-

*

86. The Court notes that there are a number of other Security Council
resolutions adopted on the question of Kosovo, notably Security Council
resolutions 1160 (1998), 1199 (1998), 1203 (1998) and 1239 (1999) ; however, the Court sees no need to pronounce speciﬁcally on resolutions of
the Security Council adopted prior to resolution 1244 (1999), which are,
in any case, recalled in the second preambular paragraph of the latter.

85. Within the legal framework of the United Nations Charter, notably on the basis of Articles 24, 25 and Chapter VII thereof, the Security
Council may adopt resolutions imposing obligations under international
law. The Court has had the occasion to interpret and apply such Security
Council resolutions on a number of occasions and has consistently treated
them as part of the framework of obligations under international law
(Legal Consequences for States of the Continued Presence of South
Africa in Namibia (South West Africa) notwithstanding Security Council
Resolution 276 (1970), Advisory Opinion, I.C.J. Reports 1971, p. 16 ;
Questions of Interpretation and Application of the 1971 Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab
Jamahiriya v. United Kingdom), Provisional Measures, Order of 14 April
1992, I.C.J. Reports 1992, p. 15, paras. 39-41 ; Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States
of America), Provisional Measures, Order of 14 April 1992, I.C.J. Reports
1992, pp. 126-127, paras. 42-44). Resolution 1244 (1999) was expressly
adopted by the Security Council on the basis of Chapter VII of the
United Nations Charter, and therefore clearly imposes international legal
obligations. The Court notes that none of the participants has questioned
the fact that resolution 1244 (1999), which speciﬁcally deals with the situation in Kosovo, is part of the law relevant in the present situation.

B. Security Council Resolution 1244 (1999) and the UNMIK
Constitutional Framework Created Thereunder

law. Having arrived at that conclusion, the Court now turns to the legal
relevance of Security Council resolution 1244, adopted on 10 June 1999.
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94. In the present case, the violation of the rules prohibiting murder,
deportation and slave labour took place in the period 1943-1945. The
illegality of these acts is openly acknowledged by all concerned. The
application of rules of State immunity to determine whether or not the
Italian courts have jurisdiction to hear claims arising out of those violations cannot involve any conﬂict with the rules which were violated. Nor
is the argument strengthened by focusing upon the duty of the wrongdoing State to make reparation, rather than upon the original wrongful act.
The duty to make reparation is a rule which exists independently of those
rules which concern the means by which it is to be eﬀected. The law of

92. The Court now turns to the second strand in Italy’s argument,
which emphasizes the jus cogens status of the rules which were violated by
Germany during the period 1943-1945. This strand of the argument rests
on the premise that there is a conﬂict between jus cogens rules forming
part of the law of armed conﬂict and according immunity to Germany.
Since jus cogens rules always prevail over any inconsistent rule of international law, whether contained in a treaty or in customary international
law, so the argument runs, and since the rule which accords one State
immunity before the courts of another does not have the status of jus
cogens, the rule of immunity must give way.
93. This argument therefore depends upon the existence of a conﬂict
between a rule, or rules, of jus cogens, and the rule of customary law
which requires one State to accord immunity to another. In the opinion
of the Court, however, no such conﬂict exists. Assuming for this purpose
that the rules of the law of armed conﬂict which prohibit the murder of
civilians in occupied territory, the deportation of civilian inhabitants to
slave labour and the deportation of prisoners of war to slave labour are
rules of jus cogens, there is no conﬂict between those rules and the rules
on State immunity. The two sets of rules address diﬀerent matters. The
rules of State immunity are procedural in character and are conﬁned to
determining whether or not the courts of one State may exercise jurisdiction in respect of another State. They do not bear upon the question
whether or not the conduct in respect of which the proceedings are
brought was lawful or unlawful. That is why the application of the contemporary law of State immunity to proceedings concerning events which
occurred in 1943-1945 does not infringe the principle that law should not
be applied retrospectively to determine matters of legality and responsibility (as the Court has explained in paragraph 58 above). For the same
reason, recognizing the immunity of a foreign State in accordance with
customary international law does not amount to recognizing as lawful a
situation created by the breach of a jus cogens rule, or rendering aid and
assistance in maintaining that situation, and so cannot contravene the
principle in Article 41 of the International Law Commission’s Articles on
State Responsibility.

B. The relationship between jus cogens and the rule of State immunity

jurisdictional immunities of the state (judgment)
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99. The Court notes that Germany has taken signiﬁcant steps to ensure

98. The third and ﬁnal strand of the Italian argument is that the Italian
courts were justiﬁed in denying Germany the immunity to which it would
otherwise have been entitled, because all other attempts to secure compensation for the various groups of victims involved in the Italian proceedings had failed. Germany’s response is that in the aftermath of the
Second World War it made considerable ﬁnancial and other sacriﬁces by
way of reparation in the context of a complex series of inter-State arrangements under which, reﬂecting the economic realities of the time, no Allied
State received compensation for the full extent of the losses which its
people had suﬀered. It also points to the payments which it made to Italy
under the terms of the two 1961 Agreements and to the payments made
more recently under the 2000 Federal Law to various Italians who had
been unlawfully deported to forced labour in Germany. Italy maintains,
however, that large numbers of Italian victims were nevertheless left without any compensation.

C. The “last resort” argument

97. Accordingly, the Court concludes that even on the assumption that
the proceedings in the Italian courts involved violations of jus cogens
rules, the applicability of the customary international law on State immunity was not aﬀected.

los, Special Supreme Court, ILR, Vol. 129, p. 525), as well as by the
European Court of Human Rights in Al-Adsani v. United Kingdom and
Kalogeropoulou and Others v. Greece and Germany (which are discussed in
paragraph 90 above), in each case after careful consideration. The Court
does not consider the judgment of the French Cour de cassation of
9 March 2011 in La Réunion aérienne v. Libyan Arab Jamahiriya (case
No. 09-14743, 9 March 2011, Bull. civ., March 2011, No. 49, p. 49) as
supporting a diﬀerent conclusion. The Cour de cassation in that case
stated only that, even if a jus cogens norm could constitute a legitimate
restriction on State immunity, such a restriction could not be justiﬁed on
the facts of that case. It follows, therefore, that the judgments of the Italian courts which are the subject of the present proceedings are the only
decisions of national courts to have accepted the reasoning on which this
part of Italy’s second argument is based. Moreover, none of the national
legislation on State immunity considered in paragraphs 70-71 above, has
limited immunity in cases where violations of jus cogens are alleged.

jurisdictional immunities of the state (judgment)

96. In addition, this argument about the eﬀect of jus cogens displacing
the law of State immunity has been rejected by the national courts of the
United Kingdom (Jones v. Saudi Arabia, House of Lords, [2007] 1 AC
270 ; ILR, Vol. 129, p. 629), Canada (Bouzari v. Islamic Republic of Iran,
Court of Appeal of Ontario, DLR, 4th Series, Vol. 243, p. 406 ; ILR,
Vol. 128, p. 586), Poland (Natoniewski, Supreme Court, Polish Yearbook
of International Law, Vol. XXX, 2010, p. 299), Slovenia (case No. Up-13/99,
Constitutional Court of Slovenia), New Zealand (Fang v. Jiang, High
Court, [2007] NZAR, p. 420 ; ILR, Vol. 141, p. 702) and Greece (Margel-

State immunity concerns only the latter ; a decision that a foreign State is
immune no more conﬂicts with the duty to make reparation than it does
with the rule prohibiting the original wrongful act. Moreover, against the
background of a century of practice in which almost every peace treaty or
post-war settlement has involved either a decision not to require the payment of reparations or the use of lump sum settlements and set-oﬀs, it is
diﬃcult to see that international law contains a rule requiring the payment of full compensation to each and every individual victim as a rule
accepted by the international community of States as a whole as one from
which no derogation is permitted.
95. To the extent that it is argued that no rule which is not of the status
of jus cogens may be applied if to do so would hinder the enforcement of
a jus cogens rule, even in the absence of a direct conﬂict, the Court sees no
basis for such a proposition. A jus cogens rule is one from which no derogation is permitted but the rules which determine the scope and extent of
jurisdiction and when that jurisdiction may be exercised do not derogate
from those substantive rules which possess jus cogens status, nor is there
anything inherent in the concept of jus cogens which would require their
modiﬁcation or would displace their application. The Court has taken
that approach in two cases, notwithstanding that the eﬀect was that a
means by which a jus cogens rule might be enforced was rendered unavailable. In Armed Activities, it held that the fact that a rule has the status of
jus cogens does not confer upon the Court a jurisdiction which it would
not otherwise possess (Armed Activities on the Territory of the Congo
(New Application : 2002) (Democratic Republic of the Congo v. Rwanda),
Jurisdiction and Admissibility, Judgment, I.C.J. Reports 2006, p. 32,
para. 64, and p. 52, para. 125). In Arrest Warrant, the Court held, albeit
without express reference to the concept of jus cogens, that the fact that a
Minister for Foreign Aﬀairs was accused of criminal violations of rules
which undoubtedly possess the character of jus cogens did not deprive the
Democratic Republic of the Congo of the entitlement which it possessed
as a matter of customary international law to demand immunity on his
behalf (Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo
v. Belgium), Judgment, I.C.J. Reports 2002, p. 24, para. 58, and p. 33,
para. 78). The Court considers that the same reasoning is applicable
to the application of the customary international law regarding the immunity of one State from proceedings in the courts of another.

jurisdictional immunities of the state (judgment)

European Court of Justice
Yassin Abdullah Kadi and Al Barakaat International
Foundation v. Council of the European Union and
Commission of the European Communities
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paras. 73-106, 278-330
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On this point, the Court of First Instance considered that account had to be taken of the bridge,
explicitly established at the time of the revision caused by the Maastricht Treaty, between
Community actions imposing economic sanctions under Articles 60 EC and 301 EC and the
objectives of the Treaty on European Union in the sphere of external relations (Kadi, paragraph
123, and Yusuf and Al Barakaat, paragraph 159).

According to the Court of First Instance, Articles 60 EC and 301 EC are wholly special provisions
of the EC Treaty, in that they expressly contemplate situations in which action by the Community
may prove to be necessary in order to achieve not one of the objects of the Community as fixed by
the EC Treaty but rather one of the objectives specifically assigned to the European Union by
Article 2 EU, namely, the implementation of a common foreign and security policy (‘CFSP’)
(Kadi, paragraph 124, and Yusuf and Al Barakaat, paragraph 160).

Under Articles 60 EC and 301 EC, action by the Community is in actual fact, according to the
Court of First Instance, action by the Union, the implementation of which finds its basis in the
Community pillar after the Council has adopted a common position or a joint action under the
CFSP (Kadi, paragraph 125, and Yusuf and Al Barakaat, paragraph 161).
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In paragraph 186 of that judgment, it held that the contested regulation unarguably had general
application within the meaning of the second paragraph of Article 249 EC, since it prohibits anyone
to make available funds or economic resources to certain persons.

The Court of First Instance added that the fact that those persons are expressly named in Annex I
to the regulation, so that they appear to be directly and individually concerned by it, within the
meaning of the fourth paragraph of Article 230 EC, in no way affects the general nature of that
prohibition which is effective erga omnes, as is made clear, in particular, by Article 11 of the
regulation.
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11/51

As regards, last, the pleas alleging, in both cases, breach of the applicants’ fundamental rights, the
Court of First Instance considered it appropriate to consider, in the first place, the relationship
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In paragraphs 184 to 188 of that judgment the Court of First Instance rejected that plea.

70

Concerning respect of certain fundamental rights

In Yusuf and Al Barakaat, the Court of First Instance then went on to examine a plea raised only in
the case giving rise to that judgment, alleging that the contested regulation, in so far as it directly
prejudiced the rights of individuals and prescribed the imposition of individual sanctions, had no
general application and therefore contravened Article 249 EC. That regulation could not, as a
result, be understood to be a regulation, but rather a bundle of individual decisions.

69

Observance of Article 249 EC

The Court of First Instance held, thirdly, that the Council was competent to adopt the contested
regulation which sets in motion in the Community the economic and financial sanctions provided
for by Common Position 2002/402, on the joint basis of Articles 60 EC, 301 EC and 308 EC (Kadi,
paragraph 135, and Yusuf and Al Barakaat, paragraph 170).

competition in the internal market is not distorted (Article 3(1)(g) EC) be validly relied on, for in
any event the elements presented to the Court of First Instance provided no grounds for considering
that the contested regulation actually helps to avoid the risk of impediments to the free movement
of capital or of appreciable distortion of competition.
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The Court of First Instance concluded that resolutions adopted by the Security Council under
Chapter VII of the Charter of the United Nations are binding on all the Member States of the
Community which must therefore, in that capacity, take all measures necessary to ensure that those
resolutions are put into effect and may, and indeed must, leave unapplied any provision of
Community law, whether a provision of primary law or a general principle of Community law, that
raises any impediment to the proper performance of their obligations under that Charter (Kadi,
paragraphs 189 and 190, and Yusuf and Al Barakaat, paragraphs 239 and 240).
However, according to the Court of First Instance, the mandatory nature of those resolutions
stemming from an obligation under international law does not bind the Community, for the latter is
not, as such, directly bound by the Charter of the United Nations, not being a Member of the
United Nations, or an addressee of the resolutions of the Security Council, or the successor to the
rights and obligations of the Member States for the purposes of public international law (Kadi,
paragraph 192, and Yusuf and Al Barakaat, paragraph 242).
Nevertheless, that mandatory force binds the Community by virtue of Community law (Kadi,
paragraph 193, and Yusuf and Al Barakaat, paragraph 243).
In that regard, the Court of First Instance referring, by analogy, to Joined Cases 21/72 to 24/72
International Fruit Company and Others [1972] ECR 1219, paragraph 18, in particular, held that,
in so far as under the EC Treaty the Community has assumed powers previously exercised by
Member States in the area governed by the Charter of the United Nations, the provisions of that
Charter have the effect of binding the Community (Kadi, paragraph 203, and Yusuf and Al
Barakaat, paragraph 253).
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According to the Court of First Instance, that obligation of the Member States to respect the
principle of the primacy of obligations undertaken by virtue of the Charter of the United Nations is
not affected by the EC Treaty, for it is an obligation arising from an agreement concluded before
the Treaty, and so falling within the scope of Article 307 EC. What is more, Article 297 EC is
intended to ensure that that principle is observed (Kadi, paragraphs 185 to 188, and Yusuf and Al
Barakaat, paragraphs 235 to 238).

75
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Examining first the relationship between the international legal order under the United Nations and
the domestic legal orders or the Community legal order, the Court of First Instance ruled that, from
the standpoint of international law, the Member States, as Members of the United Nations, are
bound to respect the principle of the primacy of their obligations ‘under the Charter’ of the United
Nations, enshrined in Article 103 thereof, which means, in particular, that the obligation, laid down
in Article 25 of the Charter, to carry out the decisions of the Security Council prevails over any
other obligation they may have entered into under an international agreement (Kadi, paragraphs
181 to 184, and Yusuf and Al Barakaat, paragraphs 231 to 234).

between the international legal order under the United Nations and the domestic or Community
legal order, and also the extent to which the exercise by the Community and its Member States of
their powers is bound by resolutions of the Security Council adopted under Chapter VII of the
Charter of the United Nations. This consideration would effectively determine the scope of the
review of lawfulness, particularly having regard to fundamental rights, which that court must carry
out in respect of the Community acts giving effect to such resolutions. It is only if it should find
that they fall within the scope of its judicial review and that they are capable of leading to
annulment of the contested regulation that the Court of First Instance would have to rule on those
alleged breaches (Kadi, paragraphs 178 to 180, and Yusuf and Al Barakaat, paragraphs 228 to 230).
74
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In Kadi, paragraph 212, and Yusuf and Al Barakaat, paragraph 263, the Court of First Instance
considered, however, that the question arising in the cases before it was whether there exist any
structural limits, imposed by general international law or by the EC Treaty itself, on that judicial
review.

In that connection the Court of First Instance recalled, in Kadi, paragraph 213, and Yusuf and Al
Barakaat, paragraph 264, that the contested regulation, adopted in the light of Common Position
2002/402, constitutes the implementation at Community level of the obligation placed on the
Member States of the Community, as Members of the United Nations, to give effect, if appropriate
by means of a Community act, to the sanctions against Usama bin Laden, members of the AlQaeda network and the Taliban and other associated individuals, groups, undertakings and entities,
which have been decided and later strengthened by several resolutions of the Security Council
adopted under Chapter VII of the Charter of the United Nations.

In that situation, the Community acted, according to the Court of First Instance, under
circumscribed powers leaving it no autonomous discretion in their exercise, so that it could, in
particular, neither directly alter the content of the resolutions at issue nor set up any mechanism
capable of giving rise to such alteration (Kadi, paragraph 214, and Yusuf and Al Barakaat,
paragraph 265).

The Court of First Instance inferred therefrom that the applicants’ challenging of the internal
lawfulness of the contested regulation implied that the Court of First Instance should undertake a
review, direct or indirect, of the lawfulness of the resolutions put into effect by that regulation in
the light of fundamental rights as protected by the Community legal order (Kadi, paragraphs 215
and 216, and Yusuf and Al Barakaat, paragraphs 266 and 267).

In paragraphs 217 to 225 of Kadi, drawn up in terms identical to those of paragraphs 268 to 276 of
Yusuf and Al Barakaat, the Court of First Instance held as follows:

81
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The institutions and the United Kingdom ask the Court as a matter of principle to decline
all jurisdiction to undertake such indirect review of the lawfulness of those resolutions which,
as rules of international law binding on the Member States of the Community, are mandatory
for the Court as they are for all the Community institutions. Those parties are of the view,
essentially, that the Court’s review ought to be confined, on the one hand, to ascertaining
whether the rules on formal and procedural requirements and jurisdiction imposed in this case

Being thus called upon, in the second place, to determine the scope of the review of legality,
especially in the light of fundamental rights, that it must carry out concerning Community
measures giving effect to resolutions of the Security Council, such as the contested regulation, the
Court of First Instance first recalled, in Kadi, paragraph 209, and Yusuf and Al Barakaat, paragraph
260, that, according to case-law, the European Community is based on the rule of law, inasmuch as
neither its Member States nor its institutions can avoid review of the question whether their acts are
in conformity with the basic constitutional charter, the EC Treaty, which established a complete
system of legal remedies and procedures designed to enable the Court of Justice to review the
legality of acts of the institutions.

80
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In the following paragraph in those judgments, the Court of First Instance concluded, first, that the
Community may not infringe the obligations imposed on its Member States by the Charter of the
United Nations or impede their performance and, second, that in the exercise of its powers it is
bound, by the very Treaty by which it was established, to adopt all the measures necessary to
enable its Member States to fulfil those obligations.
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Where, acting pursuant to Chapter VII of the Charter of the United Nations, the Security
Council, through its Sanctions Committee, decides that the funds of certain individuals or
entities must be frozen, its decision is binding on the members of the United Nations, in
accordance with Article 48 of the Charter.
In light of the considerations set out in paragraphs 193 to 204 above, the claim that the
Court of First Instance has jurisdiction to review indirectly the lawfulness of such a decision
according to the standard of protection of fundamental rights as recognised by the
Community legal order, cannot be justified either on the basis of international law or on the
basis of Community law.
First, such jurisdiction would be incompatible with the undertakings of the Member States
under the Charter of the United Nations, especially Articles 25, 48 and 103 thereof, and also
with Article 27 of the Vienna Convention on the Law of Treaties [concluded in Vienna on 25
May 1969].

220

221

222

It must therefore be considered that the resolutions of the Security Council at issue fall, in
principle, outside the ambit of the Court’s judicial review and that the Court has no authority

225
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It has to be added that, with particular regard to Article 307 EC and to Article 103 of the
Charter of the United Nations, reference to infringements either of fundamental rights as
protected by the Community legal order or of the principles of that legal order cannot affect
the validity of a Security Council measure or its effect in the territory of the Community (see,
by analogy, Case 11/70 Internationale Handelsgesellschaft [1970] ECR 1125, paragraph 3;
Case 234/85 Keller [1986] ECR 2897, paragraph 7, and Joined Cases 97/87 to 99/87 Dow
Chemical Ibérica and Others v Commission [1989] ECR 3165, paragraph 38).

224

Racke [1998] ECR I‑3655, paragraph 45).

Second, such jurisdiction would be contrary to provisions both of the EC Treaty, especially
Articles 5 EC, 10 EC, 297 EC and the first paragraph of Article 307 EC, and of the Treaty on
European Union, in particular Article 5 EU, in accordance with which the Community
judicature is to exercise its powers on the conditions and for the purposes provided for by the
provisions of the EC Treaty and the Treaty on European Union. It would, what is more, be
incompatible with the principle that the Community’s powers and, therefore, those of the
Court of First Instance, must be exercised in compliance with international law (Case
C‑286/90 Poulsen and Diva Navigation [1992] ECR I‑6019, paragraph 9, and Case C‑162/96

As has already been explained, the resolutions of the Security Council at issue were adopted
under Chapter VII of the Charter of the United Nations. In these circumstances, determining
what constitutes a threat to international peace and security and the measures required to
maintain or re-establish them is the responsibility of the Security Council alone and, as such,
escapes the jurisdiction of national or Community authorities and courts, subject only to the
inherent right of individual or collective self-defence mentioned in Article 51 of the Charter.

219

223

It must be recognised that such a limitation of jurisdiction is necessary as a corollary to the
principles identified above, in the Court’s examination of the relationship between the
international legal order under the United Nations and the Community legal order.

218

on the Community institutions were observed and, on the other hand, to ascertaining whether
the Community measures at issue were appropriate and proportionate in relation to the
resolutions of the Security Council which they put into effect.
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Those principles are binding on the Members of the United Nations as well as on its bodies.
Thus, under Article 24(2) of the Charter of the United Nations, the Security Council, in
discharging its duties under its primary responsibility for the maintenance of international
peace and security, is to act “in accordance with the Purposes and Principles of the United
Nations”. The Security Council’s powers of sanction in the exercise of that responsibility
must therefore be wielded in compliance with international law, particularly with the
purposes and principles of the United Nations.

International law thus permits the inference that there exists one limit to the principle that
resolutions of the Security Council have binding effect: namely, that they must observe the
fundamental peremptory provisions of jus cogens. If they fail to do so, however improbable
that may be, they would bind neither the Member States of the United Nations nor, in
consequence, the Community.

The indirect judicial review carried out by the Court in connection with an action for
annulment of a Community act adopted, where no discretion whatsoever may be exercised,
with a view to putting into effect a resolution of the Security Council may therefore, highly

229

230

231
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Furthermore, the Charter of the United Nations itself presupposes the existence of
mandatory principles of international law, in particular, the protection of the fundamental
rights of the human person. In the preamble to the Charter, the peoples of the United Nations
declared themselves determined to “reaffirm faith in fundamental human rights, in the dignity
and worth of the human person”. In addition, it is apparent from Chapter I of the Charter,
headed “Purposes and Principles”, that one of the purposes of the United Nations is to
encourage respect for human rights and for fundamental freedoms.

228
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In this connection, it must be noted that the Vienna Convention on the Law of Treaties,
which consolidates the customary international law and Article 5 of which provides that it is
to apply “to any treaty which is the constituent instrument of an international organisation
and to any treaty adopted within an international organisation”, provides in Article 53 for a
treaty to be void if it conflicts with a peremptory norm of general international law (jus
cogens), defined as “a norm accepted and recognised by the international community of
States as a whole as a norm from which no derogation is permitted and which can be
modified only by a subsequent norm of general international law having the same character”.
Similarly, Article 64 of the Vienna Convention provides that: “If a new peremptory norm of
general international law emerges, any existing treaty which is in conflict with that norm
becomes void and terminates”.

In paragraphs 227 to 231 of Kadi, drawn up in terms identical to those of paragraphs 278 to 282 of
Yusuf and Al Barakaat, the Court of First Instance held as follows:

88

‘227

In Kadi, paragraph 226, and Yusuf and Al Barakaat, paragraph 277, the Court of First Instance
found that it was, none the less, empowered to check, indirectly, the lawfulness of the resolutions
of the Security Council in question with regard to jus cogens, understood as a body of higher rules
of public international law binding on all subjects of international law, including the bodies of the
United Nations, and from which no derogation is possible.

to call in question, even indirectly, their lawfulness in the light of Community law. On the
contrary, the Court is bound, so far as possible, to interpret and apply that law in a manner
compatible with the obligations of the Member States under the Charter of the United
Nations.’
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In Kadi, paragraphs 239 and 240, and Yusuf and Al Barakaat, paragraphs 290 and 291, the Court
of First Instance held that the exemptions to and derogations from the obligation to freeze funds
provided for in the contested regulation as a result of its amendment by Regulation No 561/2003,
itself putting into effect Resolution 1452 (2002), show that it is neither the purpose nor the effect of
that measure to submit the persons entered in the summary list to inhuman or degrading treatment.

91

the resolutions of the Security Council at issue provide for a means of reviewing, after
certain periods, the overall system of sanctions;
those resolutions set up a procedure enabling the persons concerned to present their case at
any time to the Sanctions Committee for review, through the Member State of their
nationality or that of their residence.

–
–

16/
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As regards, secondly, the alleged breach of the right to be heard, and more particularly, first, the
applicants’ alleged right to be heard by the Community institutions before the contested regulation
had been adopted, the Court of First Instance held as follows in paragraph 258 of Kadi, to which

freezing of funds is a temporary precautionary measure which, unlike confiscation, does not
affect the very substance of the right of the persons concerned to property in their financial
assets but only the use thereof;

–
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93

the measures in question pursue an objective of fundamental public interest for the
international community, that is to say, the campaign against international terrorism, and the
United Nations are entitled to undertake protective action against the activities of terrorist
organisations;

–

In Kadi, paragraphs 243 to 251, and Yusuf and Al Barakaat, paragraphs 294 to 302, the Court of
First Instance held, in addition, that the freezing of funds did not constitute an arbitrary,
inappropriate or disproportionate interference with the right to private property of the persons
concerned and could not, therefore, be regarded as contrary to jus cogens, having regard to the
following facts:

In Kadi, paragraph 238, and Yusuf and Al Barakaat, paragraph 289, the Court of First Instance
decided that such was not the case, measured by the standard of universal protection of the
fundamental rights of the human person covered by jus cogens.

90

92

Firstly, with particular regard to the alleged breach of the fundamental right to respect for property,
the Court of First Instance considered, in Kadi, paragraph 237, and Yusuf and Al Barakaat,
paragraph 288, that it fell to be assessed whether the freezing of funds provided for by the
contested regulation, as amended by Regulation No 561/2003, and, indirectly, by the resolutions of
the Security Council put into effect by those regulations, infringed the applicant’s fundamental
rights.

exceptionally, extend to determining whether the superior rules of international law falling
within the ambit of jus cogens have been observed, in particular, the mandatory provisions
concerning the universal protection of human rights, from which neither the Member States
nor the bodies of the United Nations may derogate because they constitute “intransgressible
principles of international customary law” (Advisory Opinion of the International Court of
Justice of 8 July 1996, The Legality of the Threat or Use of Nuclear Weapons, Reports 1996,
p. 226, paragraph 79; see also, to that effect, Advocate General Jacobs’s Opinion in Case
C‑84/95 Bosphorus [1996] ECR I‑3953, paragraph 65).’
89
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It further held in Yusuf and Al Barakaat, paragraph 307, that no mandatory rule of public
international law requires a prior hearing for the persons concerned in circumstances such as those
of the case in point.

The Court of First Instance observed, moreover, that although the resolutions of the Security
Council concerned and the subsequent regulations that put them into effect in the Community do
not provide for any right of audience for individual persons, they nevertheless set up a mechanism
for the re-examination of individual cases, by providing that the persons concerned may address a
request to the Sanctions Committee, through their national authorities, in order either to be
removed from the summary list or to obtain exemption from the freezing of funds (Kadi, paragraph
262, and Yusuf and Al Barakaat, paragraph 309).

Referring, in Kadi, paragraph 264, and in Yusuf and Al Barakaat, paragraph 311, to the
‘Guidelines of the [Sanctions] Committee for the conduct of its work’, as adopted by that
committee on 7 November 2002 and amended on 10 April 2003 (‘the Sanctions Committee’s
Guidelines’), and, in Kadi, paragraph 266, and Yusuf and Al Barakaat, paragraph 313, to various
resolutions of the Security Council, the Court of First Instance noted, in those paragraphs, the
importance attached by the Security Council, in so far as possible, to the fundamental rights of the
persons entered in the list, and especially to their right to be heard.

In Kadi, paragraph 268, and in Yusuf and Al Barakaat, paragraph 315, the Court of First Instance
found that the fact, noted in the previous paragraph of both judgments, that the re-examination
procedure confers no right directly on the persons concerned themselves to be heard by the
Sanctions Committee ‑ the only authority competent to give a decision, on a State’s petition, on the

96
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With regard, second, to breach of the applicants’ alleged right to be heard by the Sanctions
Committee in connection with their inclusion in the summary list, the Court of First Instance held
in paragraph 261 of Kadi and paragraph 306 of Yusuf and Al Barakaat that no such right was
provided for by the Security Council’s resolutions at issue.

95
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The Court of First Instance concluded in Kadi, paragraph 259, that the Council was not obliged to
hear the applicant on the subject of his inclusion in the list of persons and entities affected by the
sanctions, in the context of the adoption and implementation of the contested regulation and, in
Yusuf and Al Barakaat, paragraph 329, that the Council was not obliged to hear the applicants
before the contested regulation was adopted.

‘In this instance, as is apparent from the preliminary observations above on the relationship
between the international legal order under the United Nations and the Community legal order, the
Community institutions were required to transpose into the Community legal order resolutions of
the Security Council and decisions of the Sanctions Committee that in no way authorised them, at
the time of actual implementation, to provide for any Community mechanism whatsoever for the
examination or re-examination of individual situations, since both the substance of the measures in
question and the mechanisms for re-examination (see paragraphs 262 et seq. …) fell wholly within
the purview of the Security Council and its Sanctions Committee. As a result, the Community
institutions had no power of investigation, no opportunity to check the matters taken to be facts by
the Security Council and the Sanctions Committee, no discretion with regard to those matters and
no discretion either as to whether it was appropriate to adopt sanctions vis-à-vis the applicants. The
principle of Community law relating to the right to be heard cannot apply in such circumstances,
where to hear the person concerned could not in any case lead the institution to review its position.’

paragraph 328 of Yusuf and Al Barakaat corresponds, mutatis mutandis:

94
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Having regard to those considerations, the Court of First Instance held in Kadi, paragraph 276, and
Yusuf and Al Barakaat, paragraph 330, that the applicants’ plea alleging breach of the right to be
heard must be rejected.

102
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On the other hand, as has already been observed in paragraph 225 above, it is not for the
Court to review indirectly whether the Security Council’s resolutions in question are

283
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In this action for annulment, the Court has moreover held that it has jurisdiction to review
the lawfulness of the contested regulation and, indirectly, the lawfulness of the resolutions of
the Security Council at issue, in the light of the higher rules of international law falling within
the ambit of jus cogens, in particular the mandatory prescriptions concerning the universal
protection of the rights of the human person.

282

The Court also reviews the lawfulness of the contested regulation having regard to the
Security Council’s regulations which that act is supposed to put into effect, in particular from
the viewpoints of procedural and substantive appropriateness, internal consistency and
whether the regulation is proportionate to the resolutions.

280

Giving a decision pursuant to that review, the Court finds that it is not disputed that the
applicant is indeed one of the natural persons entered in the summary list on 19 October
2001.

In dealing with that action, the Court carries out a complete review of the lawfulness of the
contested regulation with regard to observance by the institutions of the rules of jurisdiction
and the rules of external lawfulness and the essential procedural requirements which bind
their actions.

279

281

In the circumstances of this case, the applicant has been able to bring an action for
annulment before the Court of First Instance under Article 230 EC.

‘278

Lastly, with regard to the plea alleging breach of the right to effective judicial review, the Court of
First Instance found as follows in paragraphs 278 to 285 of Kadi, drawn up in terms essentially
identical to those of paragraphs 333 to 340 of Yusuf and Al Barakaat:

The Court of First Instance held, in addition, that in circumstances such as those of the cases in
point, in which what is at issue is a temporary precautionary measure restricting the availability of
the applicants’ property, observance of the fundamental rights of the persons concerned does not
require the facts and evidence adduced against them to be communicated to them, once the Security
Council or its Sanctions Committee is of the view that there are grounds concerning the
international community’s security that militate against it (Kadi, paragraph 274, and Yusuf and Al
Barakaat, paragraph 320).

101

103

The Court of First Instance added that it is open to the persons involved to bring an action for
judicial review based on domestic law, indeed even directly on the contested regulation and the
relevant resolutions of the Security Council which it puts into effect, against any wrongful refusal
by the competent national authority to submit their cases to the Sanctions Committee for reexamination (Kadi, paragraph 270, and Yusuf and Al Barakaat, paragraph 317).

re-examination of their case ‑ with the result that those persons are dependent, essentially, on the
diplomatic protection afforded by the States to their nationals, is not to be deemed improper in the
light of the mandatory prescriptions of the public international order.
100
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Last, the Court considers that, in the absence of an international court having jurisdiction to
ascertain whether acts of the Security Council are lawful, the setting-up of a body such as the
Sanctions Committee and the opportunity, provided for by the legislation, of applying at any
time to that committee in order to have any individual case re-examined, by means of a
procedure involving both the “petitioned government” and the “designating government” …,

290
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Such a limitation is justified both by the nature of the decisions that the Security Council is
led to take under Chapter VII of the Charter of the United Nations and by the legitimate
objective pursued. In the circumstances of this case, the applicant’s interest in having a court
hear his case on its merits is not enough to outweigh the essential public interest in the
maintenance of international peace and security in the face of a threat clearly identified by the
Security Council in accordance with the Charter of the United Nations. In this regard, special
significance must attach to the fact that, far from providing for measures for an unlimited
period of application, the resolutions successively adopted by the Security Council have
always provided a mechanism for re-examining whether it is appropriate to maintain those
measures after 12 or 18 months at most have elapsed …

289
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In this instance, the Court considers that the limitation of the applicant’s right of access to
a court, as a result of the immunity from jurisdiction enjoyed as a rule, in the domestic legal
order of the Member States of the United Nations, by resolutions of the Security Council
adopted under Chapter VII of the Charter of the United Nations, in accordance with the
relevant principles of international law (in particular Articles 25 and 103 of [that] Charter), is
inherent in that right as it is guaranteed by jus cogens.

‘288

In this respect, the Court of First Instance found as follows in paragraphs 288 to 290 of Kadi,
drawn up in terms essentially identical to those of paragraphs 343 to 345 of Yusuf and Al Barakaat:

105

It must thus be concluded that, to the extent set out in paragraph 284 above, there is no
judicial remedy available to the applicant, the Security Council not having thought it
advisable to establish an independent international court responsible for ruling, in law and on
the facts, in actions brought against individual decisions taken by the Sanctions Committee.’

285

In Kadi, paragraph 268, and Yusuf and Al Barakaat, paragraph 315, the Court of First Instance
held that any such lacuna in the judicial protection available to the applicant is not in itself contrary
to jus cogens.

Nor does it fall to the Court to verify that there has been no error of assessment of the facts
and evidence relied on by the Security Council in support of the measures it has taken or,
subject to the limited extent defined in paragraph 282 above, to check indirectly the
appropriateness and proportionality of those measures. It would be impossible to carry out
such a check without trespassing on the Security Council’s prerogatives under Chapter VII of
the Charter of the United Nations in relation to determining, first, whether there exists a
threat to international peace and security and, second, the appropriate measures for
confronting or settling such a threat. Moreover, the question whether an individual or
organisation poses a threat to international peace and security, like the question of what
measures must be adopted vis-à-vis the persons concerned in order to frustrate that threat,
entails a political assessment and value judgments which in principle fall within the exclusive
competence of the authority to which the international community has entrusted primary
responsibility for the maintenance of international peace and security.

284

themselves compatible with fundamental rights as protected by the Community legal order.

104
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declare the contested regulation null and void, and
order the Council and/or the Commission to pay the costs in this appeal and those incurred in
the proceedings before the Court of First Instance.

–
–

order the appellant to pay the costs.

–

set aside that part of the judgments under appeal which deal with the question of jus cogens,
that is to say, paragraphs 226 to 231 of Kadi and paragraphs 277 to 281 of Yusuf and Al
Barakaat.

–

20/
0 51

dismiss the appeals, and

–

The United Kingdom has brought a cross-appeal contending that the Court should:

reject the appeal in its entirety, and

–

In Case C-415/05 P the Commission contends that the Court should:

order the appellant to pay the costs.

–
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111

in consequence, reject the appeal; and

declare that none of the grounds of appeal put forward by the appellant is capable of
impugning the operative part of the judgment in Kadi, and replace the grounds of that
judgment with those proposed in its response;
–

–

In Case C-402/05 P the Commission contends that the Court should:

110

order the Council and the Commission to pay the costs relating to the present appeal and to
the proceedings before the Court of First Instance.

–

The Council contends in both cases that the Court should reject the appeal and order the appellant
to pay the costs.

declare the contested regulation null and void, and

set aside the judgment in Yusuf and Al Barakaat;

–

–

By its appeal, Al Barakaat claims that the Court should:

set aside in whole the judgment in Kadi;

–

By his appeal, Mr Kadi claims that the Court should:

Forms of order sought by the parties to the appeal

Consequently the Court of First Instance dismissed the pleas alleging breach of the right to
effective judicial review and, as a result, the actions in their entirety.

constitute another reasonable method of affording adequate protection of the applicant’s
fundamental rights as recognised by jus cogens.’

109
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107
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In point of fact, as Mr Kadi has stated, that is an additional argument supplementing the ground of
appeal set out earlier, at least implicitly, in the notice of appeal and closely connected to that
ground, to the effect that the Community, when giving effect to a resolution of the Security
Council, was bound to ensure, as a condition of the lawfulness of the legislation it intended thus to
introduce, that that legislation should observe the minimum criteria in the field of human rights
(see, to that effect, inter alia, the order in Case C‑430/00 P Dürbeck v Commission [2001] ECR

279

It is also to be recalled that an international agreement cannot affect the allocation of powers fixed
by the Treaties or, consequently, the autonomy of the Community legal system, observance of
which is ensured by the Court by virtue of the exclusive jurisdiction conferred on it by Article 220
EC, jurisdiction that the Court has, moreover, already held to form part of the very foundations of
the Community (see, to that effect, Opinion 1/91 [1991] ECR I‑6079, paragraphs 35 and 71, and

282

39/
9 51

It is also clear from the case-law that respect for human rights is a condition of the lawfulness of

and Others [2007] ECR I‑5305, paragraph 29 and case-law cited).

In addition, according to settled case-law, fundamental rights form an integral part of the general
principles of law whose observance the Court ensures. For that purpose, the Court draws
inspiration from the constitutional traditions common to the Member States and from the guidelines
supplied by international instruments for the protection of human rights on which the Member
States have collaborated or to which they are signatories. In that regard, the ECHR has special
significance (see, inter alia, Case C‑305/05 Ordre des barreaux francophones et germanophone
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In this connection it is to be borne in mind that the Community is based on the rule of law,
inasmuch as neither its Member States nor its institutions can avoid review of the conformity of
their acts with the basic constitutional charter, the EC Treaty, which established a complete system
of legal remedies and procedures designed to enable the Court of Justice to review the legality of
acts of the institutions (Case 294/83 Les Verts v Parliament [1986] ECR 1339, paragraph 23).
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Case C-459/03 Commission v Ireland [2006] ECR I‑4635, paragraph 123 and case-law cited).

The Court will now consider the heads of claim in which the appellants complain that the Court of
First Instance, in essence, held that it followed from the principles governing the relationship
between the international legal order under the United Nations and the Community legal order that
the contested regulation, since it is designed to give effect to a resolution adopted by the Security
Council under Chapter VII of the Charter of the United Nations affording no latitude in that
respect, could not be subject to judicial review of its internal lawfulness, save with regard to its
compatibility with the norms of jus cogens, and therefore to that extent enjoyed immunity from
jurisdiction.

280

I‑8547, paragraph 17).

Before addressing the substance of the question, the Court finds it necessary to reject the objection
of inadmissibility raised by the United Kingdom in respect of the line of argument put forward by
Mr Kadi in his reply, to the effect that the lawfulness of any legislation adopted by the Community
institutions, including an act intended to give effect to a resolution of the Security Council remains
subject, by virtue of Community law, to full review by the Court, regardless of its origin.

Findings of the Court

Republic essentially agrees with that interpretation of Bosphorus.
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However, any judgment given by the Community judicature deciding that a Community measure
intended to give effect to such a resolution is contrary to a higher rule of law in the Community
legal order would not entail any challenge to the primacy of that resolution in international law.
The Court has thus previously annulled a decision of the Council approving an international
agreement after considering the internal lawfulness of the decision in the light of the agreement in
question and finding a breach of a general principle of Community law, in that instance the general
principle of non-discrimination (Case C‑122/95 Germany v Council [1998] ECR I‑973).
It must therefore be considered whether, as the Court of First Instance held, as a result of the
principles governing the relationship between the international legal order under the United Nations
and the Community legal order, any judicial review of the internal lawfulness of the contested
regulation in the light of fundamental freedoms is in principle excluded, notwithstanding the fact
that, as is clear from the decisions referred to in paragraphs 281 to 284 above, such review is a
constitutional guarantee forming part of the very foundations of the Community.
In this respect it is first to be borne in mind that the European Community must respect
international law in the exercise of its powers (Poulsen and Diva Navigation, paragraph 9, and
Racke, paragraph 45), the Court having in addition stated, in the same paragraph of the first of
those judgments, that a measure adopted by virtue of those powers must be interpreted, and its
scope limited, in the light of the relevant rules of international law.
Moreover, the Court has held that the powers of the Community provided for by Articles 177 EC
to 181 EC in the sphere of cooperation and development must be exercised in observance of the
undertakings given in the context of the United Nations and other international organisations (Case
C‑91/05 Commission v Council [2008] ECR I‑0000, paragraph 65 and case-law cited).
Observance of the undertakings given in the context of the United Nations is required just as much
in the sphere of the maintenance of international peace and security when the Community gives
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With more particular regard to a Community act which, like the contested regulation, is intended
to give effect to a resolution adopted by the Security Council under Chapter VII of the Charter of
the United Nations, it is not, therefore, for the Community judicature, under the exclusive
jurisdiction provided for by Article 220 EC, to review the lawfulness of such a resolution adopted
by an international body, even if that review were to be limited to examination of the compatibility
of that resolution with jus cogens.

287

htt
t p://
/ curia.europa.eu/j/uris/document/
t document_p
_ rint.jsf?
f doclang=EN&t
& ex
e t=&pageIndex
e =0&part=1&mode=lst&docid=67611&occ=first&dir=&cid=374452

In this regard it must be emphasised that, in circumstances such as those of these cases, the review
of lawfulness thus to be ensured by the Community judicature applies to the Community act
intended to give effect to the international agreement at issue, and not to the latter as such.

It follows from all those considerations that the obligations imposed by an international agreement
cannot have the effect of prejudicing the constitutional principles of the EC Treaty, which include
the principle that all Community acts must respect fundamental rights, that respect constituting a
condition of their lawfulness which it is for the Court to review in the framework of the complete
system of legal remedies established by the Treaty.

I‑5659, paragraph 73 and case-law cited).

Community acts (Opinion 2/94, paragraph 34) and that measures incompatible with respect for
human rights are not acceptable in the Community (Case C‑112/00 Schmidberger [2003] ECR
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Although, because of the adoption of such an act, the Community is bound to take, under the EC
Treaty, the measures necessitated by that act, that obligation means, when the object is to
implement a resolution of the Security Council adopted under Chapter VII of the Charter of the
United Nations, that in drawing up those measures the Community is to take due account of the
terms and objectives of the resolution concerned and of the relevant obligations under the Charter
of the United Nations relating to such implementation.

Furthermore, the Court has previously held that, for the purposes of the interpretation of the
contested regulation, account must also be taken of the wording and purpose of Resolution
1390 (2002) which that regulation, according to the fourth recital in the preamble thereto, is
designed to implement (Möllendorf and Möllendorf-Niehuus, paragraph 54 and case-law cited).

It must however be noted that the Charter of the United Nations does not impose the choice of a
particular model for the implementation of resolutions adopted by the Security Council under
Chapter VII of the Charter, since they are to be given effect in accordance with the procedure
applicable in that respect in the domestic legal order of each Member of the United Nations. The
Charter of the United Nations leaves the Members of the United Nations a free choice among the
various possible models for transposition of those resolutions into their domestic legal order.

It follows from all those considerations that it is not a consequence of the principles governing the
international legal order under the United Nations that any judicial review of the internal
lawfulness of the contested regulation in the light of fundamental freedoms is excluded by virtue of
the fact that that measure is intended to give effect to a resolution of the Security Council adopted
under Chapter VII of the Charter of the United Nations.

What is more, such immunity from jurisdiction for a Community measure like the contested
regulation, as a corollary of the principle of the primacy at the level of international law of
obligations under the Charter of the United Nations, especially those relating to the implementation
of resolutions of the Security Council adopted under Chapter VII of the Charter, cannot find a basis
in the EC Treaty.

Admittedly, the Court has previously recognised that Article 234 of the EC Treaty (now, after
amendment, Article 307 EC) could, if the conditions for application have been satisfied, allow
derogations even from primary law, for example from Article 113 of the EC Treaty on the common
commercial policy (see, to that effect, Centro-Com, paragraphs 56 to 61).

296

297

298

299

300

301

41/51

Next, it is to be noted that the powers provided for in Articles 60 EC and 301 EC may be exercised
only in pursuance of the adoption of a common position or joint action by virtue of the provisions
of the EC Treaty relating to the CFSP which provides for action by the Community.
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In the exercise of that latter power it is necessary for the Community to attach special importance
to the fact that, in accordance with Article 24 of the Charter of the United Nations, the adoption by
the Security Council of resolutions under Chapter VII of the Charter constitutes the exercise of the
primary responsibility with which that international body is invested for the maintenance of peace
and security at the global level, a responsibility which, under Chapter VII, includes the power to
determine what and who poses a threat to international peace and security and to take the measures
necessary to maintain or restore them.

effect, by means of the adoption of Community measures taken on the basis of Articles 60 EC and
301 EC, to resolutions adopted by the Security Council under Chapter VII of the Charter of the
United Nations.
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Thus, by virtue of that provision, supposing it to be applicable to the Charter of the United
Nations, the latter would have primacy over acts of secondary Community law (see, to that effect,
Case C‑308/06 Intertanko and Others [2008] ECR I‑0000, paragraph 42 and case-law cited).
That primacy at the level of Community law would not, however, extend to primary law, in
particular to the general principles of which fundamental rights form part.
That interpretation is supported by Article 300(6) EC, which provides that an international
agreement may not enter into force if the Court has delivered an adverse opinion on its
compatibility with the EC Treaty, unless the latter has previously been amended.
It has however been maintained before the Court, in particular at the hearing, that the Community
judicature ought, like the European Court of Human Rights, which in several recent decisions has
declined jurisdiction to review the compatibility of certain measures taken in the implementing of
resolutions adopted by the Security Council under Chapter VII of the Charter of the United
Nations, to refrain from reviewing the lawfulness of the contested regulation in the light of
fundamental freedoms, because that regulation is also intended to give effect to such resolutions.
In this respect, it is to be found that, as the European Court of Human Rights itself has noted, there
exists a fundamental difference between the nature of the measures concerned by those decisions,
with regard to which that court declined jurisdiction to carry out a review of consistency with the
ECHR, and the nature of other measures with regard to which its jurisdiction would seem to be
unquestionable (see Behrami and Behrami v. France and Saramati v. France, Germany and
Norway of 2 May 2007, not yet published in the Reports of Judgments and Decisions, §151).
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While, in certain cases before it the European Court of Human Rights has declined jurisdiction
ratione personae, those cases involved actions directly attributable to the United Nations as an
organisation of universal jurisdiction fulfilling its imperative collective security objective, in
particular actions of a subsidiary organ of the UN created under Chapter VII of the Charter of the

Article 300(7) EC provides that agreements concluded under the conditions set out in that article
are to be binding on the institutions of the Community and on Member States.

306

312

Nor can an immunity from jurisdiction for the contested regulation with regard to the review of its
compatibility with fundamental rights, arising from the alleged absolute primacy of the resolutions
of the Security Council to which that measure is designed to give effect, find any basis in the place
that obligations under the Charter of the United Nations would occupy in the hierarchy of norms
within the Community legal order if those obligations were to be classified in that hierarchy.

Article 307 EC may in no circumstances permit any challenge to the principles that form part of
the very foundations of the Community legal order, one of which is the protection of fundamental
rights, including the review by the Community judicature of the lawfulness of Community
measures as regards their consistency with those fundamental rights.

304

305

Those provisions cannot, however, be understood to authorise any derogation from the principles
of liberty, democracy and respect for human rights and fundamental freedoms enshrined in Article
6(1) EU as a foundation of the Union.

It is true also that Article 297 EC implicitly permits obstacles to the operation of the common
market when they are caused by measures taken by a Member State to carry out the international
obligations it has accepted for the purpose of maintaining international peace and security.
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In addition and in any event, the question of the Court’s jurisdiction to rule on the lawfulness of
the contested regulation has arisen in fundamentally different circumstances.

As noted above in paragraphs 281 to 284, the review by the Court of the validity of any
Community measure in the light of fundamental rights must be considered to be the expression, in
a community based on the rule of law, of a constitutional guarantee stemming from the EC Treaty
as an autonomous legal system which is not to be prejudiced by an international agreement.

The question of the Court’s jurisdiction arises in the context of the internal and autonomous legal
order of the Community, within whose ambit the contested regulation falls and in which the Court
has jurisdiction to review the validity of Community measures in the light of fundamental rights.

It has in addition been maintained that, having regard to the deference required of the Community
institutions vis-à-vis the institutions of the United Nations, the Court must forgo the exercise of any
review of the lawfulness of the contested regulation in the light of fundamental rights, even if such
review were possible, given that, under the system of sanctions set up by the United Nations,
having particular regard to the re-examination procedure which has recently been significantly
improved by various resolutions of the Security Council, fundamental rights are adequately
protected.

According to the Commission, so long as under that system of sanctions the individuals or entities
concerned have an acceptable opportunity to be heard through a mechanism of administrative
review forming part of the United Nations legal system, the Court must not intervene in any way
whatsoever.

In this connection it may be observed, first of all, that if in fact, as a result of the Security
Council’s adoption of various resolutions, amendments have been made to the system of restrictive
measures set up by the United Nations with regard both to entry in the summary list and to removal
from it [see, in particular, Resolutions 1730 (2006) of 19 December 2006, and 1735 (2006) of 22
December 2006], those amendments were made after the contested regulation had been adopted so
that, in principle, they cannot be taken into consideration in these appeals.

In any event, the existence, within that United Nations system, of the re-examination procedure
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In the instant case it must be declared that the contested regulation cannot be considered to be an
act directly attributable to the United Nations as an action of one of its subsidiary organs created
under Chapter VII of the Charter of the United Nations or an action falling within the exercise of
powers lawfully delegated by the Security Council pursuant to that chapter.
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By contrast, in paragraph 151 of Behrami and Behrami v. France and Saramati v. France,
Germany and Norway, the European Court of Human Rights stated that in the case leading to its
judgment in Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v. Ireland, concerning a
seizure measure carried out by the authorities of the respondent State on its territory following a
decision by one of its ministers, it had recognised its competence, notably ratione personae, vis-àvis the respondent State, despite the fact that the source of the contested measure was a Community
regulation taken, in its turn, pursuant to a resolution of the Security Council.

United Nations or actions falling within the exercise of powers lawfully delegated by the Security
Council pursuant to that chapter, and not actions ascribable to the respondent States before that
court, those actions not, moreover, having taken place in the territory of those States and not
resulting from any decision of the authorities of those States.
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The Guidelines of the Sanctions Committee, as last amended on 12 February 2007, make it plain
that an applicant submitting a request for removal from the list may in no way assert his rights
himself during the procedure before the Sanctions Committee or be represented for that purpose,
the Government of his State of residence or of citizenship alone having the right to submit
observations on that request.

324

The appellants’ grounds of appeal are therefore well founded on that point, with the result that the
judgments under appeal must be set aside in this respect.
It follows that there is no longer any need to examine the heads of claim directed against that part
of the judgments under appeal relating to review of the contested regulation in the light of the rules
of international law falling within the ambit of jus cogens and that it is, therefore, no longer
necessary to examine the United Kingdom’s cross-appeal on this point either.
Furthermore, given that in the latter part of the judgments under appeal, relating to the specific
fundamental rights invoked by the appellants, the Court of First Instance confined itself to

328
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The Court of First Instance erred in law, therefore, when it held, in paragraphs 212 to 231 of Kadi
and 263 to 282 of Yusuf and Al Barakaat, that it followed from the principles governing the
relationship between the international legal order under the United Nations and the Community
legal order that the contested regulation, since it is designed to give effect to a resolution adopted
by the Security Council under Chapter VII of the Charter of the United Nations affording no
latitude in that respect, must enjoy immunity from jurisdiction so far as concerns its internal
lawfulness save with regard to its compatibility with the norms of jus cogens.
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It follows from the foregoing that the Community judicature must, in accordance with the powers
conferred on it by the EC Treaty, ensure the review, in principle the full review, of the lawfulness
of all Community acts in the light of the fundamental rights forming an integral part of the general
principles of Community law, including review of Community measures which, like the contested
regulation, are designed to give effect to the resolutions adopted by the Security Council under
Chapter VII of the Charter of the United Nations.

326

Moreover, those Guidelines do not require the Sanctions Committee to communicate to the
applicant the reasons and evidence justifying his appearance in the summary list or to give him
access, even restricted, to that information. Last, if that Committee rejects the request for removal
from the list, it is under no obligation to give reasons.

In that regard, although it is now open to any person or entity to approach the Sanctions
Committee directly, submitting a request to be removed from the summary list at what is called the
‘focal’ point, the fact remains that the procedure before that Committee is still in essence
diplomatic and intergovernmental, the persons or entities concerned having no real opportunity of
asserting their rights and that committee taking its decisions by consensus, each of its members
having a right of veto.

323
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Indeed, such immunity, constituting a significant derogation from the scheme of judicial protection
of fundamental rights laid down by the EC Treaty, appears unjustified, for clearly that reexamination procedure does not offer the guarantees of judicial protection.

before the Sanctions Committee, even having regard to the amendments recently made to it, cannot
give rise to generalised immunity from jurisdiction within the internal legal order of the
Community.
322
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It is appropriate to examine, first, the claims made by Mr Kadi and Al Barakaat with regard to the
breach of the rights of the defence, in particular the right to be heard, and of the right to effective
judicial review, caused by the measures for the freezing of funds as they were imposed on the
appellants by the contested regulation.

In this regard, in the light of the actual circumstances surrounding the inclusion of the appellants’
names in the list of persons and entities covered by the restrictive measures contained in Annex I to
the contested regulation, it must be held that the rights of the defence, in particular the right to be
heard, and the right to effective judicial review of those rights, were patently not respected.

According to settled case-law, the principle of effective judicial protection is a general principle of
Community law stemming from the constitutional traditions common to the Member States, which
has been enshrined in Articles 6 and 13 of the ECHR, this principle having furthermore been
reaffirmed by Article 47 of the Charter of fundamental rights of the European Union, proclaimed
on 7 December 2000 in Nice (OJ 2000 C 364, p. 1) (see, to this effect, Case C‑432/05 Unibet
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Observance of that obligation to communicate the grounds is necessary both to enable the persons
to whom restrictive measures are addressed to defend their rights in the best possible conditions
and to decide, with full knowledge of the relevant facts, whether there is any point in their applying
to the Community judicature (see, to that effect, Heylens and Others, paragraph 15), and to put the
latter fully in a position in which it may carry out the review of the lawfulness of the Community

ECR I‑5425, paragraphs 462 and 463), it must be held in this instance that the effectiveness of
judicial review, which it must be possible to apply to the lawfulness of the grounds on which, in
these cases, the name of a person or entity is included in the list forming Annex I to the contested
regulation and leading to the imposition on those persons or entities of a body of restrictive
measures, means that the Community authority in question is bound to communicate those grounds
to the person or entity concerned, so far as possible, either when that inclusion is decided on or, at
the very least, as swiftly as possible after that decision in order to enable those persons or entities to
exercise, within the periods prescribed, their right to bring an action.

C‑205/02 P to C‑208/02 P and C‑213/02 P Dansk Rørindustri and Others v Commission [2005]

In addition, having regard to the Court’s case-law in other fields (see, inter alia, Case 222/86
Heylens and Others [1987] ECR 4097, paragraph 15, and Joined Cases C‑189/02 P, C‑202/02 P,
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In the circumstances, the Court considers that the actions for annulment of the contested regulation
brought by the appellants are ready for judgment and that it is necessary to give final judgment in
them.

332

[2007] ECR I‑2271, paragraph 37).

As provided in the second sentence of the first paragraph of Article 61 of the Statute of the Court
of Justice, the latter, when it quashes the decision of the Court of First Instance, may give final
judgment in the matter where the state of proceedings so permits.

Concerning the actions before the Court of First Instance

examining the lawfulness of the contested regulation in the light of those rules alone, when it was
its duty to carry out an examination, in principle a full examination, in the light of the fundamental
rights forming part of the general principles of Community law, the latter part of those judgments
must also be set aside.
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I.C.J. Reports 1997, pp. 38-46, 55-57, 63 and 65, paras. 47-59,
82-88, 101 and 106

International Court of Justice
Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America)
Merits, Judgment
I.C.J. Reports 1986, pp. 48-50, 61-65, paras. 80-85, 105-116

International Criminal Tribunal for the former Yugoslavia
Prosecutor v. Duško Tadić a/k/a "Dule"
Decision on the Defence Motion for Interlocutory Appeal
on Jurisdiction of 2 October 1995 [Appeals Chamber]
Case No. IT-94-1-A, p. 5, para. 11
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A. The Judgement Under Appeal

I. INTRODUCTION
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2. Before the Trial Chamber, Appellant had launched a three-pronged attack:
1/55

1. The Appeals Chamber of the International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the Territory of Former Yugoslavia
since 1991 (hereinafter "International Tribunal") is seized of an appeal lodged by Appellant the Defence
against a judgement rendered by the Trial Chamber II on 10 August 1995. By that judgement, Appellant's
motion challenging the jurisdiction of the International Tribunal was denied.

Mr. Michail Wladimiroff
Mr. Alphons Orie
Mr. Milan Vujin
Mr. Krstan Simic

Counsel for the Accused:

Mr. Richard Goldstone, Prosecutor
Mr. Grant Niemann
Mr. Alan Tieger
Mr. Michael Keegan
Ms. Brenda Hollis

_______________________________

DECISION ON THE DEFENCE MOTION FOR
INTERLOCUTORY APPEAL ON JURISDICTION

The Office of the Prosecutor:

Decision of:
2 octobre 1995

Registrar:
Mrs. Dorothee de Sampayo Garrido-Nijgh

Before:
Judge Cassese, Presiding
Judge Li
Judge Deschênes
Judge Abi-Saab Judge Sidhwa
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"[I]t is one thing for the Security Council to have taken every care to ensure that a structure

14. In its decision, the Trial Chamber declares:

1. Does The International Tribunal Have Jurisdiction?

The Trial Chamber approved this line of argument.
This position comprises two arguments: one relating to the power of the International Tribunal to
consider such a plea; and another relating to the classification of the subject-matter of the plea as a
"political question" and, as such, "non-justiciable", i.e.", regardless of whether or not it falls within its
jurisdiction.

(1) the International Tribunal lacks authority to review its establishment by the Security Council
(Prosecutor Trial Brief, at 10-12); and that in any case
(2) the question whether the Security Council in establishing the International Tribunal complied
with the United Nations Charter raises "political questions" which are "non-justiciable" (id. at 1214).

13. Before the Trial Chamber, the Prosecutor maintained that:

B. Admissibility Of Plea Based On The Invalidity Of
The Establishment Of The International Tribunal

12. In sum, if the International Tribunal were not validly constituted, it would lack the legitimate power
to decide in time or space or over any person or subject-matter. The plea based on the invalidity of
constitution of the International Tribunal goes to the very essence of jurisdiction as a power to exercise
the judicial function within any ambit. It is more radical than, in the sense that it goes beyond and
subsumes, all the other pleas concerning the scope of jurisdiction. This issue is a preliminary to and
conditions all other aspects of jurisdiction.

5 55
5/

11. A narrow concept of jurisdiction may, perhaps, be warranted in a national context but not in
international law. International law, because it lacks a centralized structure, does not provide for an
integrated judicial system operating an orderly division of labour among a number of tribunals, where
certain aspects or components of jurisdiction as a power could be centralized or vested in one of them but
not the others. In international law, every tribunal is a self-contained system (unless otherwise provided).
This is incompatible with a narrow concept of jurisdiction, which presupposes a certain division of
labour. Of course, the constitutive instrument of an international tribunal can limit some of its
jurisdictional powers, but only to the extent to which such limitation does not jeopardize its "judicial
character", as shall be discussed later on. Such limitations cannot, however, be presumed and, in any
case, they cannot be deduced from the concept of jurisdiction itself.

"[Jurisdiction] is the power of a court to decide a matter in controversy and presupposes the
existence of a duly constituted court with control over the subject matter and the parties." Black's
Law Dictionary, 712 (6th ed. 1990) (citing Pinner v. Pinner, 33 N.C. App. 204, 234 S.E.2d 633).)

The same concept is found even in current dictionary definitions:

"jurisdiction' is a dignity which a man hath by a power to do justice in causes of complaint made
before him." (Stroud's Judicial Dictionary, 1379 (5th ed. 1986).)

This is the meaning which it carries in all legal systems. Thus, historically, in common law, the Termes
de la ley provide the following definition:
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Judgment, I.C.J. Reports 2007, p. 43
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384. Having thus explained the interrelationship among the three issues
set out above (paragraph 379), the Court will now proceed to consider
the ﬁrst of them. This is the question whether the massacres committed at
Srebrenica during the period in question, which constitute the crime of
genocide within the meaning of Articles II and III, paragraph (a), of the
Convention, are attributable, in whole or in part, to the Respondent.
This question has in fact two aspects, which the Court must consider
separately. First, it should be ascertained whether the acts committed at
Srebrenica were perpetrated by organs of the Respondent, i.e., by persons or entities whose conduct is necessarily attributable to it, because
they are in fact the instruments of its action. Next, if the preceding question is answered in the negative, it should be ascertained whether the acts
in question were committed by persons who, while not organs of the
Respondent, did nevertheless act on the instructions of, or under the
direction or control of, the Respondent.

383. Finally, it should be made clear that, while, as noted above, a
State’s responsibility deriving from any of those acts renders moot the
question whether it satisﬁed its obligation of prevention in respect of the
same conduct, it does not necessarily render superﬂuous the question
whether the State complied with its obligation to punish the perpetrators
of the acts in question. It is perfectly possible for a State to incur responsibility at once for an act of genocide (or complicity in genocide, incitement to commit genocide, or any of the other acts enumerated in
Article III) committed by a person or organ whose conduct is attributable to it, and for the breach by the State of its obligation to punish the
perpetrator of the act : these are two distinct internationally wrongful acts attributable to the State, and both can be asserted against it as
bases for its international responsibility.

vention, in relation to the whole accumulation of facts constituting genocide. If a State is held responsible for an act of genocide (because it was
committed by a person or organ whose conduct is attributable to the
State), or for one of the other acts referred to in Article III of the Convention (for the same reason), then there is no point in asking whether it
complied with its obligation of prevention in respect of the same acts,
because logic dictates that a State cannot have satisﬁed an obligation to
prevent genocide in which it actively participated. On the other hand, it is
self-evident, as the Parties recognize, that if a State is not responsible for
any of the acts referred to in Article III, paragraphs (a) to (e), of the
Convention, this does not mean that its responsibility cannot be sought
for a violation of the obligation to prevent genocide and the other acts
referred to in Article III.
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387. The Applicant has however claimed that all ofﬁcers in the VRS,
including General Mladić, remained under FRY military administration,
and that their salaries were paid from Belgrade right up to 2002, and

386. When applied to the present case, this rule ﬁrst calls for a determination whether the acts of genocide committed in Srebrenica were perpetrated by “persons or entities” having the status of organs of the Federal Republic of Yugoslavia (as the Respondent was known at the time)
under its internal law, as then in force. It must be said that there is nothing which could justify an afﬁrmative response to this question. It has not
been shown that the FRY army took part in the massacres, nor that the
political leaders of the FRY had a hand in preparing, planning or in any
way carrying out the massacres. It is true that there is much evidence of
direct or indirect participation by the ofﬁcial army of the FRY, along
with the Bosnian Serb armed forces, in military operations in Bosnia and
Herzegovina in the years prior to the events at Srebrenica. That participation was repeatedly condemned by the political organs of the United
Nations, which demanded that the FRY put an end to it (see, for
example, Security Council resolutions 752 (1992), 757 (1992), 762
(1992), 819 (1993), 838 (1993)). It has however not been shown that
there was any such participation in relation to the massacres committed at Srebrenica (see also paragraphs 278 to 297 above). Further,
neither the Republika Srpska, nor the VRS were de jure organs of the
FRY, since none of them had the status of organ of that State under its
internal law.

“Article 4
Conduct of organs of a State
1. The conduct of any State organ shall be considered an act of
that State under international law, whether the organ exercises
legislative, executive, judicial or any other functions, whatever
position it holds in the organization of the State, and whatever its
character as an organ of the central Government or of a territorial
unit of the State.
2. An organ includes any person or entity which has that status in
accordance with the internal law of the State.”

385. The ﬁrst of these two questions relates to the well-established
rule, one of the cornerstones of the law of State responsibility, that the
conduct of any State organ is to be considered an act of the State under
international law, and therefore gives rise to the responsibility of the
State if it constitutes a breach of an international obligation of the State.
This rule, which is one of customary international law, is reﬂected in
Article 4 of the ILC Articles on State Responsibility as follows :
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388. The Court notes ﬁrst that no evidence has been presented that
either General Mladić or any of the other ofﬁcers whose affairs were
handled by the 30th Personnel Centre were, according to the internal law
of the Respondent, ofﬁcers of the army of the Respondent — a de jure
organ of the Respondent. Nor has it been conclusively established that
General Mladić was one of those ofﬁcers ; and even on the basis that he
might have been, the Court does not consider that he would, for that reason alone, have to be treated as an organ of the FRY for the purposes of
the application of the rules of State responsibility. There is no doubt that
the FRY was providing substantial support, inter alia, ﬁnancial support,
to the Republika Srpska (cf. paragraph 241 above), and that one of the
forms that support took was payment of salaries and other beneﬁts to
some ofﬁcers of the VRS, but this did not automatically make them
organs of the FRY. Those ofﬁcers were appointed to their commands by
the President of the Republika Srpska, and were subordinated to the
political leadership of the Republika Srpska. In the absence of evidence
to the contrary, those ofﬁcers must be taken to have received their orders
from the Republika Srpska or the VRS, not from the FRY. The expression “State organ”, as used in customary international law and in
Article 4 of the ILC Articles, applies to one or other of the individual or
collective entities which make up the organization of the State and act on
its behalf (cf. ILC Commentary to Art. 4, para. (1)). The functions of the
VRS ofﬁcers, including General Mladić, were however to act on behalf of
the Bosnian Serb authorities, in particular the Republika Srpska, not on
behalf of the FRY ; they exercised elements of the public authority of
the Republika Srpska. The particular situation of General Mladić, or
of any other VRS ofﬁcer present at Srebrenica who may have been being
“administered” from Belgrade, is not therefore such as to lead the
Court to modify the conclusion reached in the previous paragraph.

accordingly contends that these ofﬁcers “were de jure organs of [the
FRY], intended by their superiors to serve in Bosnia and Herzegovina
with the VRS”. On this basis it has been alleged by the Applicant that
those ofﬁcers, in addition to being ofﬁcers of the VRS, remained ofﬁcers
of the VJ, and were thus de jure organs of the Respondent (paragraph 238 above). The Respondent however asserts that only some of the
VRS ofﬁcers were being “administered” by the 30th Personnel Centre in
Belgrade, so that matters like their payment, promotion, pension, etc.,
were being handled from the FRY (paragraph 238 above) ; and that it has
not been clearly established whether General Mladić was one of them.
The Applicant has shown that the promotion of Mladić to the rank of
Colonel General on 24 June 1994 was handled in Belgrade, but the
Respondent emphasizes that this was merely a veriﬁcation for administrative purposes of a promotion decided by the authorities of the Republika Srpska.
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relevant time, July 1995, neither the Republika Srpska nor the VRS could
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393. However, so to equate persons or entities with State organs when
they do not have that status under internal law must be exceptional, for
it requires proof of a particularly great degree of State control over them,
a relationship which the Court’s Judgment quoted above expressly
described as “complete dependence”. It remains to be determined in the
present case whether, at the time in question, the persons or entities that
committed the acts of genocide at Srebrenica had such ties with the FRY
that they can be deemed to have been completely dependent on it ; it is
only if this condition is met that they can be equated with organs of the
Respondent for the purposes of its international responsibility.

Then, examining the facts in the light of the information in its possession,
the Court observed that “there is no clear evidence of the United States
having actually exercised such a degree of control in all ﬁelds as to justify
treating the contras as acting on its behalf” (para. 109), and went on to
conclude that “the evidence available to the Court . . . is insufﬁcient to
demonstrate [the contras’] complete dependence on United States aid”, so
that the Court was “unable to determine that the contra force may be
equated for legal purposes with the forces of the United States” (pp. 6263, para. 110).
392. The passages quoted show that, according to the Court’s jurisprudence, persons, groups of persons or entities may, for purposes of
international responsibility, be equated with State organs even if that
status does not follow from internal law, provided that in fact the persons, groups or entities act in “complete dependence” on the State, of
which they are ultimately merely the instrument. In such a case, it is
appropriate to look beyond legal status alone, in order to grasp the
reality of the relationship between the person taking action, and the
State to which he is so closely attached as to appear to be nothing more
than its agent : any other solution would allow States to escape their international responsibility by choosing to act through persons or entities
whose supposed independence would be purely ﬁctitious.

“determine . . . whether or not the relationship of the contras to the
United States Government was so much one of dependence on the
one side and control on the other that it would be right to equate
the contras, for legal purposes, with an organ of the United States
Government, or as acting on behalf of that Government” (p. 62).

its Judgment of 27 June 1986 in the case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States
of America) (Merits, Judgment, I.C.J. Reports 1986, pp. 62-64). In paragraph 109 of that Judgment the Court stated that it had to
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391. The ﬁrst issue raised by this argument is whether it is possible in
principle to attribute to a State conduct of persons — or groups of persons — who, while they do not have the legal status of State organs, in
fact act under such strict control by the State that they must be treated as
its organs for purposes of the necessary attribution leading to the State’s
responsibility for an internationally wrongful act. The Court has in fact
already addressed this question, and given an answer to it in principle, in

390. The argument of the Applicant however goes beyond mere
contemplation of the status, under the Respondent’s internal law, of the
persons who committed the acts of genocide ; it argues that Republika
Srpska and the VRS, as well as the paramilitary militias known as
the “Scorpions”, the “Red Berets”, the “Tigers” and the “White Eagles”
must be deemed, notwithstanding their apparent status, to have been
“de facto organs” of the FRY, in particular at the time in question, so
that all of their acts, and speciﬁcally the massacres at Srebrenica, must be
considered attributable to the FRY, just as if they had been organs of
that State under its internal law ; reality must prevail over appearances.
The Respondent rejects this contention, and maintains that these were
not de facto organs of the FRY.

389. The issue also arises as to whether the Respondent might bear
responsibility for the acts of the “Scorpions” in the Srebrenica area. In
this connection, the Court will consider whether it has been proved that
the Scorpions were a de jure organ of the Respondent. It is in dispute
between the Parties as to when the “Scorpions” became incorporated into
the forces of the Respondent. The Applicant has claimed that incorporation occurred by a decree of 1991 (which has not been produced as an
Annex). The Respondent states that “these regulations [were] relevant
exclusively for the war in Croatia in 1991” and that there is no evidence
that they remained in force in 1992 in Bosnia and Herzegovina. The
Court observes that, while the single State of Yugoslavia was disintegrating at that time, it is the status of the “Scorpions” in mid-1995 that
is of relevance to the present case. In two of the intercepted documents
presented by the Applicant (the authenticity of which was queried — see
paragraph 289 above), there is reference to the “Scorpions” as “MUP of
Serbia” and “a unit of Ministry of Interiors of Serbia”. The Respondent
identiﬁed the senders of these communications, Ljubiša Borovčanin and
Savo Cvjetinović, as being “ofﬁcials of the police forces of Republika
Srpska”. The Court observes that neither of these communications was
addressed to Belgrade. Judging on the basis of these materials, the Court
is unable to ﬁnd that the “Scorpions” were, in mid-1995, de jure organs
of the Respondent. Furthermore, the Court notes that in any event the
act of an organ placed by a State at the disposal of another public
authority shall not be considered an act of that State if the organ was
acting on behalf of the public authority at whose disposal it had been
placed.
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396. As noted above (paragraph 384), the Court must now determine
whether the massacres at Srebrenica were committed by persons who,

(4) The Question of Attribution of the Srebrenica Genocide to
the Respondent on the Basis of Direction or Control

*

395. The Court now turns to the question whether the “Scorpions”
were in fact acting in complete dependence on the Respondent. The
Court has not been presented with materials to indicate this. The Court
also notes that, in giving his evidence, General Dannatt, when asked
under whose control or whose authority the paramilitary groups coming
from Serbia were operating, replied, “they would have been under the
command of Mladić and part of the chain of the command of the VRS”.
The Parties referred the Court to the Stanišić and Simatović case (IT-0369, pending) ; notwithstanding that the defendants are not charged with
genocide in that case, it could have its relevance for illuminating the
status of the “Scorpions” as Serbian MUP or otherwise. However, the
Court cannot draw further conclusions as this case remains at the indictment stage. In this respect, the Court recalls that it can only form its
opinion on the basis of the information which has been brought to its
notice at the time when it gives its decision, and which emerges from the
pleadings and documents in the case ﬁle, and the arguments of the Parties
made during the oral exchanges.
The Court therefore ﬁnds that the acts of genocide at Srebrenica cannot be attributed to the Respondent as having been committed by its
organs or by persons or entities wholly dependent upon it, and thus do
not on this basis entail the Respondent’s international responsibility.

be regarded as mere instruments through which the FRY was acting, and
as lacking any real autonomy. While the political, military and logistical
relations between the federal authorities in Belgrade and the authorities
in Pale, between the Yugoslav army and the VRS, had been strong and
close in previous years (see paragraph 238 above), and these ties undoubtedly remained powerful, they were, at least at the relevant time, not
such that the Bosnian Serbs’ political and military organizations should
be equated with organs of the FRY. It is even true that differences over
strategic options emerged at the time between Yugoslav authorities and
Bosnian Serb leaders ; at the very least, these are evidence that the latter
had some qualiﬁed, but real, margin of independence. Nor, notwithstanding the very important support given by the Respondent to the
Republika Srpska, without which it could not have “conduct[ed] its
crucial or most signiﬁcant military and paramilitary activities” (I.C.J.
Reports 1986, p. 63, para. 111), did this signify a total dependence of the
Republika Srpska upon the Respondent.
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“Article 8
Conduct directed or controlled by a State
The conduct of a person or group of persons shall be considered
an act of a State under international law if the person or group of

398. On this subject the applicable rule, which is one of customary
law of international responsibility, is laid down in Article 8 of the ILC
Articles on State Responsibility as follows :

though not having the status of organs of the Respondent, nevertheless
acted on its instructions or under its direction or control, as the Applicant argues in the alternative ; the Respondent denies that such was the
case.
397. The Court must emphasize, at this stage in its reasoning, that the
question just stated is not the same as those dealt with thus far. It is obvious that it is different from the question whether the persons who committed the acts of genocide had the status of organs of the Respondent
under its internal law ; nor however, and despite some appearance to the
contrary, is it the same as the question whether those persons should be
equated with State organs de facto, even though not enjoying that status
under internal law. The answer to the latter question depends, as previously explained, on whether those persons were in a relationship of such
complete dependence on the State that they cannot be considered otherwise than as organs of the State, so that all their actions performed in
such capacity would be attributable to the State for purposes of international responsibility. Having answered that question in the negative, the
Court now addresses a completely separate issue : whether, in the speciﬁc
circumstances surrounding the events at Srebrenica the perpetrators of
genocide were acting on the Respondent’s instructions, or under its direction or control. An afﬁrmative answer to this question would in no way
imply that the perpetrators should be characterized as organs of the
FRY, or equated with such organs. It would merely mean that the FRY’s
international responsibility would be incurred owing to the conduct of
those of its own organs which gave the instructions or exercised the control resulting in the commission of acts in breach of its international obligations. In other words, it is no longer a question of ascertaining whether
the persons who directly committed the genocide were acting as organs of
the FRY, or could be equated with those organs — this question having
already been answered in the negative. What must be determined is
whether FRY organs — incontestably having that status under the
FRY’s internal law — originated the genocide by issuing instructions to
the perpetrators or exercising direction or control, and whether, as a
result, the conduct of organs of the Respondent, having been the cause of
the commission of acts in breach of its international obligations, constituted a violation of those obligations.
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401. The Applicant has, it is true, contended that the crime of genocide has a particular nature, in that it may be composed of a considerable
number of speciﬁc acts separate, to a greater or lesser extent, in time and
space. According to the Applicant, this particular nature would justify,
among other consequences, assessing the “effective control” of the State
allegedly responsible, not in relation to each of these speciﬁc acts, but in
relation to the whole body of operations carried out by the direct perpetrators of the genocide. The Court is however of the view that the particular characteristics of genocide do not justify the Court in departing
from the criterion elaborated in the Judgment in the case concerning
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) (see paragraph 399 above). The rules

400. The test thus formulated differs in two respects from the test —
described above — to determine whether a person or entity may be
equated with a State organ even if not having that status under internal
law. First, in this context it is not necessary to show that the persons who
performed the acts alleged to have violated international law were in general in a relationship of “complete dependence” on the respondent State ;
it has to be proved that they acted in accordance with that State’s instructions or under its “effective control”. It must however be shown that this
“effective control” was exercised, or that the State’s instructions were
given, in respect of each operation in which the alleged violations
occurred, not generally in respect of the overall actions taken by the persons or groups of persons having committed the violations.

“For this conduct to give rise to legal responsibility of the United
States, it would in principle have to be proved that that State had
effective control of the military or paramilitary operations in the
course of which the alleged violations were committed.” (Ibid., p. 65.)

399. This provision must be understood in the light of the Court’s
jurisprudence on the subject, particularly that of the 1986 Judgment in
the case concerning Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America) referred to above
(paragraph 391). In that Judgment the Court, as noted above, after
having rejected the argument that the contras were to be equated with
organs of the United States because they were “completely dependent”
on it, added that the responsibility of the Respondent could still arise if
it were proved that it had itself “directed or enforced the perpetration of
the acts contrary to human rights and humanitarian law alleged by the
applicant State” (I.C.J. Reports 1986, p. 64, para. 115) ; this led to the
following signiﬁcant conclusion :
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for attributing alleged internationally wrongful conduct to a State do not
vary with the nature of the wrongful act in question in the absence of a
clearly expressed lex specialis. Genocide will be considered as attributable to a State if and to the extent that the physical acts constitutive of
genocide that have been committed by organs or persons other than the
State’s own agents were carried out, wholly or in part, on the instructions
or directions of the State, or under its effective control. This is the state
of customary international law, as reﬂected in the ILC Articles on State
Responsibility.
402. The Court notes however that the Applicant has further questioned the validity of applying, in the present case, the criterion adopted
in the Military and Paramilitary Activities Judgment. It has drawn attention to the Judgment of the ICTY Appeals Chamber in the Tadić case
(IT-94-1-A, Judgment, 15 July 1999). In that case the Chamber did not
follow the jurisprudence of the Court in the Military and Paramilitary
Activities case : it held that the appropriate criterion, applicable in its
view both to the characterization of the armed conﬂict in Bosnia and
Herzegovina as international, and to imputing the acts committed by
Bosnian Serbs to the FRY under the law of State responsibility, was that
of the “overall control” exercised over the Bosnian Serbs by the FRY ;
and further that that criterion was satisﬁed in the case (on this point,
ibid., para. 145). In other words, the Appeals Chamber took the view that
acts committed by Bosnian Serbs could give rise to international responsibility of the FRY on the basis of the overall control exercised by the
FRY over the Republika Srpska and the VRS, without there being any
need to prove that each operation during which acts were committed in
breach of international law was carried out on the FRY’s instructions, or
under its effective control.
403. The Court has given careful consideration to the Appeals Chamber’s reasoning in support of the foregoing conclusion, but ﬁnds itself
unable to subscribe to the Chamber’s view. First, the Court observes that
the ICTY was not called upon in the Tadić case, nor is it in general called
upon, to rule on questions of State responsibility, since its jurisdiction is
criminal and extends over persons only. Thus, in that Judgment the Tribunal addressed an issue which was not indispensable for the exercise of
its jurisdiction. As stated above, the Court attaches the utmost importance to the factual and legal ﬁndings made by the ICTY in ruling on the
criminal liability of the accused before it and, in the present case, the
Court takes fullest account of the ICTY’s trial and appellate judgments
dealing with the events underlying the dispute. The situation is not the
same for positions adopted by the ICTY on issues of general international law which do not lie within the speciﬁc purview of its jurisdiction and, moreover, the resolution of which is not always necessary for
deciding the criminal cases before it.
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407. Thus it is on the basis of its settled jurisprudence that the Court
will determine whether the Respondent has incurred responsibility under

406. It must next be noted that the “overall control” test has the major
drawback of broadening the scope of State responsibility well beyond the
fundamental principle governing the law of international responsibility : a
State is responsible only for its own conduct, that is to say the conduct of
persons acting, on whatever basis, on its behalf. That is true of acts carried out by its ofﬁcial organs, and also by persons or entities which are
not formally recognized as ofﬁcial organs under internal law but which
must nevertheless be equated with State organs because they are in a relationship of complete dependence on the State. Apart from these cases, a
State’s responsibility can be incurred for acts committed by persons or
groups of persons — neither State organs nor to be equated with such
organs — only if, assuming those acts to be internationally wrongful,
they are attributable to it under the rule of customary international law
reﬂected in Article 8 cited above (paragraph 398). This is so where an
organ of the State gave the instructions or provided the direction pursuant to which the perpetrators of the wrongful act acted or where it
exercised effective control over the action during which the wrong was
committed. In this regard the “overall control” test is unsuitable, for it
stretches too far, almost to breaking point, the connection which must
exist between the conduct of a State’s organs and its international
responsibility.

405. It should ﬁrst be observed that logic does not require the same
test to be adopted in resolving the two issues, which are very different in
nature : the degree and nature of a State’s involvement in an armed conﬂict on another State’s territory which is required for the conﬂict to be
characterized as international, can very well, and without logical inconsistency, differ from the degree and nature of involvement required to
give rise to that State’s responsibility for a speciﬁc act committed in the
course of the conﬂict.

404. This is the case of the doctrine laid down in the Tadić Judgment.
Insofar as the “overall control” test is employed to determine whether or
not an armed conﬂict is international, which was the sole question which
the Appeals Chamber was called upon to decide, it may well be that the
test is applicable and suitable ; the Court does not however think it
appropriate to take a position on the point in the present case, as there is
no need to resolve it for purposes of the present Judgment. On the other
hand, the ICTY presented the “overall control” test as equally applicable
under the law of State responsibility for the purpose of determining — as
the Court is required to do in the present case — when a State is responsible for acts committed by paramilitary units, armed forces which are
not among its ofﬁcial organs. In this context, the argument in favour of
that test is unpersuasive.
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A few hours into the meeting, General Mladić arrived at Dobanovci. Mr. Bildt noted that General Mladić readily agreed to most
of the demands on Srebrenica, but remained opposed to some of the
arrangements pertaining to the other enclaves, Sarajevo in particular. Eventually, with President Milošević’s intervention, it appeared
that an agreement in principle had been reached. It was decided that

“the European Union negotiator, Mr. Bildt, travelled to Belgrade to
meet with President Milošević. The meeting took place at Dobanovci, the hunting lodge outside Belgrade, where Mr. Bildt had met
President Milošević and General Mladić one week earlier. According
to Mr. Bildt’s public account of that second meeting, he pressed the
President to arrange immediate access for UNHCR to assist the
people of Srebrenica, and for ICRC to start to register those who
were being treated by the BSA as prisoners of war. He also insisted
that the Netherlands soldiers be allowed to leave at will. Mr. Bildt
added that the international community would not tolerate an attack
on Goražde, and that a ‘green light’ would have to be secured for
free and unimpeded access to the enclaves. He also demanded that
the road between Kiseljak and Sarajevo (‘Route Swan’) be opened to
all non-military transport. President Milošević apparently acceded
to the various demands, but also claimed that he did not have control over the matter. Milošević had also apparently explained, earlier
in the meeting, that the whole incident had been provoked by
escalating Muslim attacks from the enclave, in violation of the
1993 demilitarization agreement.

408. The Respondent has emphasized that in the ﬁnal judgments of
the Chambers of the ICTY relating to genocide in Srebrenica, none of its
leaders have been found to have been implicated. The Applicant does not
challenge that reading, but makes the point that that issue has not been
before the ICTY for decision. The Court observes that the ICTY has
indeed not up to the present been directly concerned in ﬁnal judgments
with the question whether those leaders might bear responsibility in that
respect. The Court notes the fact that the report of the United Nations
Secretary-General does not establish any direct involvement by President Milošević with the massacre. The Court has already recorded the
contacts between Milošević and the United Nations on 10 and 11 July
(paragraph 285). On 14 July, as recorded in the Secretary-General’s
Report,

*

the rule of customary international law set out in Article 8 of the ILC
Articles on State Responsibility.
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another meeting would be held the next day in order to conﬁrm the
arrangements. Mr. Bildt had already arranged with Mr. Stoltenberg
and Mr. Akashi [the Special Representative of the SecretaryGeneral] that they would join him in Belgrade. He also requested
that the UNPROFOR Commander also come to Belgrade in order
to ﬁnalize some of the military details with Mladić.” (A/54/549,
paras. 372-373.)
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410. The Court was referred to other evidence supporting or denying
the Respondent’s effective control over, participation in, involvement in,
or inﬂuence over the events in and around Srebrenica in July 1995. The
Respondent quotes two substantial reports prepared seven years after the
events, both of which are in the public domain, and readily accessible.
The ﬁrst, Srebrenica — a “Safe” Area, published in 2002 by the Netherlands Institute for War Documentation was prepared over a lengthy
period by an expert team. The Respondent has drawn attention to the
fact that this report contains no suggestion that the FRY leadership was
involved in planning the attack or inciting the killing of non-Serbs ; nor

UNHCR and humanitarian aid convoys to be given access to
Srebrenica ;
The evacuation of wounded from Potočari, as well as the hospital
in Bratunac ;
The return of Dutchbat weapons and equipment taken by the
BSA ;
The transfer of Dutchbat out of the enclave commencing on the
afternoon of 21 July, following the evacuation of the remaining
women, children and elderly who wished to leave.
Subsequent to the signing of this agreement, the Special Representative wrote to President Milošević, reminding him of the agreement, that had not yet been honoured, to allow ICRC access to
Srebrenica. The Special Representative later also telephoned President Milošević to reiterate the same point.” (Ibid., para. 392.)

“ICRC access to all ‘reception centres’ where the men and boys of
Srebrenica were being held, by the next day ;

409. By 19 July, on the basis of the Belgrade meeting, Mr. Akashi was
hopeful that both President Milošević and General Mladić might show
some ﬂexibility. The UNPROFOR Commander met with Mladić on
19 July and throughout the meeting kept in touch with Mr. Bildt who
was holding parallel negotiations with President Milošević in Belgrade.
Mladić gave his version of the events of the preceding days (his troops
had “‘ﬁnished [it] in a correct way’” ; some “‘unfortunate small incidents’
had occurred”). The UNPROFOR Commander and Mladić then signed
an agreement which provided for
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“No basis has been established to implicate Belgrade’s military or
security forces in the post-Srebrenica atrocities. While there are indications that the VJ or RDB [the Serbian State Security Department]
may have contributed elements to the Srebrenica battle, there is no
similar evidence that Belgrade-directed forces were involved in any
of the subsequent massacres. Eyewitness accounts by survivors may
be imperfect recollections of events, and details may have been overlooked. Narrations and other available evidence suggest that only
Bosnian Serb troops were employed in the atrocities and executions
that followed the military conquest of Srebrenica.” (Balkan Battlegrounds, p. 353.)

412. The second report is Balkan Battlegrounds, prepared by the
United States Central Intelligence Agency, also published in 2002. The
ﬁrst volume under the heading “The Possibility of Yugoslav involvement” arrives at the following conclusion :

411. The Court observes, in respect of the Respondent’s submissions,
that the authors of the Report do conclude that Belgrade was aware of
the intended attack on Srebrenica. They record that the Dutch Military
Intelligence Service and another Western intelligence service concluded
that the July 1995 operations were co-ordinated with Belgrade (Part III,
Chap. 7, Sect. 7). More signiﬁcantly for present purposes, however, the
authors state that “there is no evidence to suggest participation in the
preparations for executions on the part of Yugoslav military personnel or
the security agency (RDB). In fact there is some evidence to support the
opposite view . . .” (Part IV, Chap. 2, Sect. 20). That supports the passage
from point 10 of the Epilogue quoted by the Respondent, which was preceded by the following sentence : “Everything points to a central decision
by the General Staff of the VRS.”

any hard evidence of assistance by the Yugoslav army to the armed
forces of the Republika Srpska before the attack ; nor any suggestion that
the Belgrade Government had advance knowledge of the attack. The
Respondent also quotes this passage from point 10 of the Epilogue to the
Report relating to the “mass slaughter” and “the executions” following
the fall of Srebrenica : “There is no evidence to suggest any political or
military liaison with Belgrade, and in the case of this mass murder such a
liaison is highly improbable.” The Respondent further observes that the
Applicant’s only response to this submission is to point out that “the
report, by its own admission, is not exhaustive”, and that this Court has
been referred to evidence not used by the authors.
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FOR

VIII. THE QUESTION OF RESPONSIBILITY, IN RESPECT OF SREBRENICA,
ACTS ENUMERATED IN ARTICLE III, PARAGRAPHS (b) TO (e), OF
THE GENOCIDE CONVENTION

* * *

416. The Court now comes to the second of the questions set out in
paragraph 379 above, namely, that relating to the Respondent’s possible
responsibility on the ground of one of the acts related to genocide
enumerated in Article III of the Convention. These are : conspiracy to

415. The Court concludes from the foregoing that the acts of those
who committed genocide at Srebrenica cannot be attributed to the
Respondent under the rules of international law of State responsibility :
thus, the international responsibility of the Respondent is not engaged on
this basis.

As for the killings committed by the “Scorpions” paramilitary militias,
notably at Trnovo (paragraph 289 above), even if it were accepted that
they were an element of the genocide committed in the Srebrenica area,
which is not clearly established by the decisions thus far rendered by the
ICTY (see, in particular, the Trial Chamber’s decision of 12 April 2006 in
the Stanišić and Simatović case, IT-03-69), it has not been proved that
they took place either on the instructions or under the control of organs
of the FRY.
414. Finally, the Court observes that none of the situations, other
than those referred to in Articles 4 and 8 of the ILC’s Articles on State
Responsibility, in which speciﬁc conduct may be attributed to a State,
matches the circumstances of the present case in regard to the possibility
of attributing the genocide at Srebrenica to the Respondent. The Court
does not see itself required to decide at this stage whether the ILC’s
Articles dealing with attribution, apart from Articles 4 and 8, express
present customary international law, it being clear that none of them
apply in this case. The acts constituting genocide were not committed
by persons or entities which, while not being organs of the FRY, were
empowered by it to exercise elements of the governmental authority
(Art. 5), nor by organs placed at the Respondent’s disposal by another
State (Art. 6), nor by persons in fact exercising elements of the governmental authority in the absence or default of the ofﬁcial authorities of
the Respondent (Art. 9) ; ﬁnally, the Respondent has not acknowledged
and adopted the conduct of the perpetrators of the acts of genocide as
its own (Art. 11).

decision to kill the adult male population of the Muslim community in
Srebrenica was taken by some members of the VRS Main Staff, but without instructions from or effective control by the FRY.
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413. In the light of the information available to it, the Court ﬁnds, as
indicated above, that it has not been established that the massacres at
Srebrenica were committed by persons or entities ranking as organs of
the Respondent (see paragraph 395 above). It ﬁnds also that it has not
been established that those massacres were committed on the instructions
or under the direction of organs of the respondent State, nor that the
Respondent exercised effective control over the operations in the course
of which those massacres, which, as indicated in paragraph 297 above,
constituted the crime of genocide, were perpetrated.
The Applicant has not proved that instructions were issued by the
federal authorities in Belgrade, or by any other organ of the FRY, to
commit the massacres, still less that any such instructions were given with
the speciﬁc intent (dolus specialis) characterizing the crime of genocide,
which would have had to be present in order for the Respondent to be
held responsible on this basis. All indications are to the contrary : that the

(5) Conclusion as to Responsibility for Events at Srebrenica under
Article III, Paragraph (a), of the Genocide Convention

*

The other evidence on which the Applicant relied relates to the inﬂuence, rather than the control, that President Milošević had or did not
have over the authorities in Pale. It mainly consists of the evidence given
at the Milošević trial by Lord Owen and General Wesley Clark and also
Lord Owen’s publications. It does not establish a factual basis for ﬁnding
the Respondent responsible on a basis of direction or control.

“At least for me, I did not have any evidence that it was launched
in co-operation with Belgrade. And again, I read all kinds of reports
and opinions and papers where all kinds of scenarios were analysed,
and so forth. Again, I do not have any proof that the action, being
the attack on the enclave, was launched in co-operation with Belgrade.”

The response of the Applicant was to quote an earlier passage which
refers to reports which “suggest” that VJ troops and possibly elements of
the Serbian State Security Department may have been engaged in the
battle in Srebrenica — as indeed the second sentence of the passage
quoted by the Respondent indicates. It is a cautious passage, and signiﬁcantly gives no indication of any involvement by the Respondent in the
post-conﬂict atrocities which are the subject of genocide-related convictions. Counsel for the Respondent also quoted from the evidence of the
Deputy Commander of Dutchbat, given in the Milošević trial, in which
the accused put to the ofﬁcer the point quoted earlier from the Epilogue
to the Netherlands report. The ofﬁcer responded :
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418. A more delicate question is whether it can be accepted that acts
which could be characterized as “complicity in genocide”, within the
meaning of Article III, paragraph (e), can be attributed to organs of the
Respondent or to persons acting under its instructions or under its effective control.
This question calls for some preliminary comment.
419. First, the question of “complicity” is to be distinguished from the
question, already considered and answered in the negative, whether the
perpetrators of the acts of genocide committed in Srebrenica acted on the
instructions of or under the direction or effective control of the organs of
the FRY. It is true that in certain national systems of criminal law, giving
instructions or orders to persons to commit a criminal act is considered
as the mark of complicity in the commission of that act. However, in the
particular context of the application of the law of international responsibility in the domain of genocide, if it were established that a genocidal
act had been committed on the instructions or under the direction of a

417. It is clear from an examination of the facts of the case that subparagraphs (b) and (c) of Article III are irrelevant in the present case. It
has not been proved that organs of the FRY, or persons acting on the
instructions or under the effective control of that State, committed acts
that could be characterized as “[c]onspiracy to commit genocide”(Art. III,
para. (b)), or as “[d]irect and public incitement to commit genocide”
(Art. III, para. (c)), if one considers, as is appropriate, only the events in
Srebrenica. As regards paragraph (b), what was said above regarding the
attribution to the Respondent of acts of genocide, namely that the massacres were perpetrated by persons and groups of persons (the VRS in
particular) who did not have the character of organs of the Respondent,
and did not act on the instructions or under the effective control of the
Respondent, is sufﬁcient to exclude the latter’s responsibility in this
regard. As regards subparagraph (c), none of the information brought to
the attention of the Court is sufﬁcient to establish that organs of the
Respondent, or persons acting on its instructions or under its effective
control, directly and publicly incited the commission of the genocide in
Srebrenica ; nor is it proven, for that matter, that such organs or persons
incited the commission of acts of genocide anywhere else on the territory
of Bosnia and Herzegovina. In this respect, the Court must only accept
precise and incontrovertible evidence, of which there is clearly none.

commit genocide (Art. III, para. (b)), direct and public incitement to commit genocide (Art. III, para. (c)), attempt to commit genocide (Art. III,
para. (d)) — though no claim is made under this head in the Applicant’s
ﬁnal submissions in the present case — and complicity in genocide
(Art. III, para. (e)). For the reasons already stated (paragraph 380
above), the Court must make a ﬁnding on this matter inasmuch as it has
replied in the negative to the previous question, that of the Respondent’s
responsibility in the commission of the genocide itself.
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Although this provision, because it concerns a situation characterized by
a relationship between two States, is not directly relevant to the present
case, it nevertheless merits consideration. The Court sees no reason to
make any distinction of substance between “complicity in genocide”,
within the meaning of Article III, paragraph (e), of the Convention, and
the “aid or assistance” of a State in the commission of a wrongful act by
another State within the meaning of the aforementioned Article 16 —
setting aside the hypothesis of the issue of instructions or directions or
the exercise of effective control, the effects of which, in the law of international responsibility, extend beyond complicity. In other words, to ascertain whether the Respondent is responsible for “complicity in genocide”
within the meaning of Article III, paragraph (e), which is what the Court
now has to do, it must examine whether organs of the respondent State,
or persons acting on its instructions or under its direction or effective
control, furnished “aid or assistance” in the commission of the genocide
in Srebrenica, in a sense not signiﬁcantly different from that of those concepts in the general law of international responsibility.

“Article 16
Aid or assistance in the commission of an internationally wrongful
act
A State which aids or assists another State in the commission of
an internationally wrongful act by the latter is internationally responsible for doing so if :
(a) That State does so with knowledge of the circumstances of the
internationally wrongful act ; and
(b) The act would be internationally wrongful if committed by that
State.”

State, the necessary conclusion would be that the genocide was attributable to the State, which would be directly responsible for it, pursuant to
the rule referred to above (paragraph 398), and no question of complicity
would arise. But, as already stated, that is not the situation in the present
case.
However there is no doubt that “complicity”, in the sense of
Article III, paragraph (e), of the Convention, includes the provision
of means to enable or facilitate the commission of the crime ; it is thus on
this aspect that the Court must focus. In this respect, it is noteworthy
that, although “complicity”, as such, is not a notion which exists in the
current terminology of the law of international responsibility, it is similar
to a category found among the customary rules constituting the law of
State responsibility, that of the “aid or assistance” furnished by one State
for the commission of a wrongful act by another State.
420. In this connection, reference should be made to Article 16 of the
ILC’s Articles on State Responsibility, reﬂecting a customary rule, which
reads as follows :
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THE

OBLIGATIONS

427. However, it is not the case that the obligation to prevent has no
separate legal existence of its own ; that it is, as it were, absorbed by the
180
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“Any Contracting Party may call upon the competent organs of
the United Nations to take such action under the Charter of the
United Nations as they consider appropriate for the prevention and
suppression of acts of genocide or any of the other acts enumerated
in article III.”

425. The Court now turns to the third and last of the questions set out
in paragraph 379 above : has the respondent State complied with its obligations to prevent and punish genocide under Article I of the Convention?
Despite the clear links between the duty to prevent genocide and the
duty to punish its perpetrators, these are, in the view of the Court, two
distinct yet connected obligations, each of which must be considered in
turn.
426. It is true that, simply by its wording, Article I of the Convention
brings out the close link between prevention and punishment : “The Contracting Parties conﬁrm that genocide, whether committed in time of
peace or in time of war, is a crime under international law which they
undertake to prevent and to punish.” It is also true that one of the most
effective ways of preventing criminal acts, in general, is to provide penalties for persons committing such acts, and to impose those penalties
effectively on those who commit the acts one is trying to prevent. Lastly,
it is true that, although in the subsequent Articles, the Convention
includes fairly detailed provisions concerning the duty to punish
(Articles III to VII), it reverts to the obligation of prevention, stated as
a principle in Article I, only in Article VIII :

RESPONSIBILITY FOR BREACH OF
PREVENT AND PUNISH GENOCIDE

OF

TO

IX. THE QUESTION

* * *

424. The Court concludes from the above that the international responsibility of the Respondent is not engaged for acts of complicity in genocide mentioned in Article III, paragraph (e), of the Convention. In the
light of this ﬁnding, and of the ﬁndings above relating to the other paragraphs of Article III, the international responsibility of the Respondent is
not engaged under Article III as a whole.

that, at the crucial time, the FRY supplied aid to the perpetrators of the
genocide in full awareness that the aid supplied would be used to commit
genocide.
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423. A point which is clearly decisive in this connection is that it was
not conclusively shown that the decision to eliminate physically the adult
male population of the Muslim community from Srebrenica was brought
to the attention of the Belgrade authorities when it was taken ; the Court
has found (paragraph 295 above) that that decision was taken shortly
before it was actually carried out, a process which took a very short time
(essentially between 13 and 16 July 1995), despite the exceptionally high
number of victims. It has therefore not been conclusively established

422. The Court is not convinced by the evidence furnished by the
Applicant that the above conditions were met. Undoubtedly, the quite
substantial aid of a political, military and ﬁnancial nature provided by
the FRY to the Republika Srpska and the VRS, beginning long before
the tragic events of Srebrenica, continued during those events. There is
thus little doubt that the atrocities in Srebrenica were committed, at least
in part, with the resources which the perpetrators of those acts possessed
as a result of the general policy of aid and assistance pursued towards
them by the FRY. However, the sole task of the Court is to establish the
legal responsibility of the Respondent, a responsibility which is subject to
very speciﬁc conditions. One of those conditions is not fulﬁlled, because
it is not established beyond any doubt in the argument between the
Parties whether the authorities of the FRY supplied — and continued to
supply — the VRS leaders who decided upon and carried out those acts
of genocide with their aid and assistance, at a time when those authorities
were clearly aware that genocide was about to take place or was under
way; in other words that not only were massacres about to be carried out
or already under way, but that their perpetrators had the speciﬁc intent
characterizing genocide, namely, the intent to destroy, in whole or in
part, a human group, as such.

421. Before the Court turns to an examination of the facts, one further
comment is required. It concerns the link between the speciﬁc intent
(dolus specialis) which characterizes the crime of genocide and the
motives which inspire the actions of an accomplice (meaning a person
providing aid or assistance to the direct perpetrators of the crime) : the
question arises whether complicity presupposes that the accomplice shares
the speciﬁc intent (dolus specialis) of the principal perpetrator. But
whatever the reply to this question, there is no doubt that the conduct of
an organ or a person furnishing aid or assistance to a perpetrator of the
crime of genocide cannot be treated as complicity in genocide unless at
the least that organ or person acted knowingly, that is to say, in particular, was aware of the speciﬁc intent (dolus specialis) of the principal perpetrator. If that condition is not fulﬁlled, that is sufﬁcient to exclude
categorization as complicity. The Court will thus ﬁrst consider whether
this latter condition is met in the present case. It is only if it replies to that
question of fact in the afﬁrmative that it will need to determine the legal
point referred to above.
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431. Thirdly, a State can be held responsible for breaching the obligation to prevent genocide only if genocide was actually committed. It is at
the time when commission of the prohibited act (genocide or any of the
other acts listed in Article III of the Convention) begins that the breach
182

181

430. Secondly, it is clear that the obligation in question is one of conduct and not one of result, in the sense that a State cannot be under an
obligation to succeed, whatever the circumstances, in preventing the commission of genocide : the obligation of States parties is rather to employ
all means reasonably available to them, so as to prevent genocide so far
as possible. A State does not incur responsibility simply because the
desired result is not achieved ; responsibility is however incurred if the
State manifestly failed to take all measures to prevent genocide which
were within its power, and which might have contributed to preventing
the genocide. In this area the notion of “due diligence”, which calls for an
assessment in concreto, is of critical importance. Various parameters
operate when assessing whether a State has duly discharged the obligation concerned. The ﬁrst, which varies greatly from one State to another,
is clearly the capacity to inﬂuence effectively the action of persons likely
to commit, or already committing, genocide. This capacity itself depends,
among other things, on the geographical distance of the State concerned
from the scene of the events, and on the strength of the political links, as
well as links of all other kinds, between the authorities of that State and
the main actors in the events. The State’s capacity to inﬂuence must also
be assessed by legal criteria, since it is clear that every State may only act
within the limits permitted by international law ; seen thus, a State’s
capacity to inﬂuence may vary depending on its particular legal position
vis-à-vis the situations and persons facing the danger, or the reality, of
genocide. On the other hand, it is irrelevant whether the State whose
responsibility is in issue claims, or even proves, that even if it had
employed all means reasonably at its disposal, they would not have sufﬁced to prevent the commission of genocide. As well as being generally
difﬁcult to prove, this is irrelevant to the breach of the obligation of conduct in question, the more so since the possibility remains that the combined efforts of several States, each complying with its obligation to
prevent, might have achieved the result — averting the commission
of genocide — which the efforts of only one State were insufﬁcient to
produce.

determination is necessary to the decision to be given on the dispute
before it. This will, of course, not absolve it of the need to refer, if need
be, to the rules of law whose scope extends beyond the speciﬁc ﬁeld
covered by the Convention.
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The decision of the Court does not, in this case, purport to establish a
general jurisprudence applicable to all cases where a treaty instrument, or
other binding legal norm, includes an obligation for States to prevent certain acts. Still less does the decision of the Court purport to ﬁnd whether,
apart from the texts applicable to speciﬁc ﬁelds, there is a general obligation on States to prevent the commission by other persons or entities of
acts contrary to certain norms of general international law. The Court
will therefore conﬁne itself to determining the speciﬁc scope of the duty
to prevent in the Genocide Convention, and to the extent that such a

428. As regards the obligation to prevent genocide, the Court thinks it
necessary to begin with the following introductory remarks and clariﬁcations, amplifying the observations already made above.
429. First, the Genocide Convention is not the only international
instrument providing for an obligation on the States parties to it to take
certain steps to prevent the acts it seeks to prohibit. Many other instruments include a similar obligation, in various forms : see, for example, the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment of 10 December 1984 (Art. 2) ; the Convention
on the Prevention and Punishment of Crimes against Internationally Protected Persons, Including Diplomatic Agents, of 14 December 1973
(Art. 4) ; the Convention on the Safety of United Nations and Associated
Personnel of 9 December 1994 (Art. 11) ; the International Convention
on the Suppression of Terrorist Bombings of 15 December 1997 (Art. 15).
The content of the duty to prevent varies from one instrument to another,
according to the wording of the relevant provisions, and depending on
the nature of the acts to be prevented.

(1) The Obligation to Prevent Genocide

This is the reason why the Court will ﬁrst consider the manner in
which the Respondent has performed its obligation to prevent before
examining the situation as regards the obligation to punish.

obligation to punish, which is therefore the only duty the performance of
which may be subject to review by the Court. The obligation on each
contracting State to prevent genocide is both normative and compelling.
It is not merged in the duty to punish, nor can it be regarded as simply a
component of that duty. It has its own scope, which extends beyond the
particular case envisaged in Article VIII, namely reference to the competent organs of the United Nations, for them to take such action as they
deem appropriate. Even if and when these organs have been called upon,
this does not mean that the States parties to the Convention are relieved
of the obligation to take such action as they can to prevent genocide from
occurring, while respecting the United Nations Charter and any decisions
that may have been taken by its competent organs.
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In the ﬁrst place, as noted above, complicity always requires that some
positive action has been taken to furnish aid or assistance to the perpetrators of the genocide, while a violation of the obligation to prevent

In consequence, in the present case the Court will have to consider the
Respondent’s conduct, in the light of its duty to prevent, solely in connection with the massacres at Srebrenica, because these are the only acts
in respect of which the Court has concluded in this case that genocide
was committed.
432. Fourth and ﬁnally, the Court believes it especially important to
lay stress on the differences between the requirements to be met before a
State can be held to have violated the obligation to prevent genocide —
within the meaning of Article I of the Convention — and those to be
satisﬁed in order for a State to be held responsible for “complicity in
genocide” — within the meaning of Article III, paragraph (e) — as
previously discussed. There are two main differences ; they are so signiﬁcant as to make it impossible to treat the two types of violation in the
same way.

This obviously does not mean that the obligation to prevent genocide
only comes into being when perpetration of genocide commences ; that
would be absurd, since the whole point of the obligation is to prevent, or
attempt to prevent, the occurrence of the act. In fact, a State’s obligation
to prevent, and the corresponding duty to act, arise at the instant that the
State learns of, or should normally have learned of, the existence of a
serious risk that genocide will be committed. From that moment onwards,
if the State has available to it means likely to have a deterrent effect on
those suspected of preparing genocide, or reasonably suspected of harbouring speciﬁc intent (dolus specialis), it is under a duty to make such
use of these means as the circumstances permit. However, if neither genocide nor any of the other acts listed in Article III of the Convention are
ultimately carried out, then a State that omitted to act when it could have
done so cannot be held responsible a posteriori, since the event did not
happen which, under the rule set out above, must occur for there to be a
violation of the obligation to prevent.

“. . . . . . . . . . . . . . . . . . . . . . . . . . . .
3. The breach of an international obligation requiring a State to
prevent a given event occurs when the event occurs and extends over
the entire period during which the event continues and remains not
in conformity with that obligation.”

of an obligation of prevention occurs. In this respect, the Court refers
to a general rule of the law of State responsibility, stated by the ILC in
Article 14, paragraph 3, of its Articles on State Responsibility :
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434. The Court would ﬁrst note that, during the period under consideration, the FRY was in a position of inﬂuence over the Bosnian Serbs
who devised and implemented the genocide in Srebrenica, unlike that of
any of the other States parties to the Genocide Convention owing to the
strength of the political, military and ﬁnancial links between the FRY on
the one hand and the Republika Srpska and the VRS on the other,
which, though somewhat weaker than in the preceding period, nonetheless remained very close.
435. Secondly, the Court cannot but note that, on the relevant date,
the FRY was bound by very speciﬁc obligations by virtue of the two
Orders indicating provisional measures delivered by the Court in 1993. In
particular, in its Order of 8 April 1993, the Court stated, inter alia, that
although not able, at that early stage in the proceedings, to make “deﬁnitive ﬁndings of fact or of imputability” (I.C.J. Reports 1993, p. 22,
para. 44) the FRY was required to ensure :

433. In light of the foregoing, the Court will now consider the facts of
the case. For the reasons stated above (paragraph 431), it will conﬁne
itself to the FRY’s conduct vis-à-vis the Srebrenica massacres.

In the second place, as also noted above, there cannot be a ﬁnding of
complicity against a State unless at the least its organs were aware that
genocide was about to be committed or was under way, and if the aid
and assistance supplied, from the moment they became so aware onwards,
to the perpetrators of the criminal acts or to those who were on the point
of committing them, enabled or facilitated the commission of the acts. In
other words, an accomplice must have given support in perpetrating the
genocide with full knowledge of the facts. By contrast, a State may be
found to have violated its obligation to prevent even though it had no
certainty, at the time when it should have acted, but failed to do so, that
genocide was about to be committed or was under way ; for it to incur
responsibility on this basis it is enough that the State was aware, or
should normally have been aware, of the serious danger that acts of
genocide would be committed. As will be seen below, this latter difference
could prove decisive in the present case in determining the responsibility
incurred by the Respondent.

results from mere failure to adopt and implement suitable measures to
prevent genocide from being committed. In other words, while complicity
results from commission, violation of the obligation to prevent results
from omission ; this is merely the reﬂection of the notion that the ban on
genocide and the other acts listed in Article III, including complicity,
places States under a negative obligation, the obligation not to commit
the prohibited acts, while the duty to prevent places States under positive
obligations, to do their best to ensure that such acts do not occur.
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“that any military, paramilitary or irregular armed units which may
be directed or supported by it, as well as any organizations and persons which may be subject to its control, direction or inﬂuence, do
not commit any acts of genocide, of conspiracy to commit genocide,
of direct and public incitement to commit genocide, or of complicity
in genocide . . .” (I.C.J. Reports 1993, p. 24, para. 52 A (2)).
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“I went to Milošević and I asked him. I said, ‘If you have so much
inﬂuence over these [Bosnian] Serbs, how could you have allowed

437. The Applicant has drawn attention to certain evidence given by
General Wesley Clark before the ICTY in the Milošević case.
General Clark referred to a conversation that he had had with Milošević
during the negotiation of the Dayton Agreement. He stated that

“pressed the President to arrange immediate access for the UNHCR
to assist the people of Srebrenica, and for the ICRC to start to
register those who were being treated by the BSA [Bosnian Serb
Army] as prisoners of war”.

436. Thirdly, the Court recalls that although it has not found that the
information available to the Belgrade authorities indicated, as a matter of
certainty, that genocide was imminent (which is why complicity in genocide was not upheld above : paragraph 424), they could hardly have been
unaware of the serious risk of it once the VRS forces had decided to
occupy the Srebrenica enclave. Among the documents containing information clearly suggesting that such an awareness existed, mention should
be made of the above-mentioned report (see paragraphs 283 and 285
above) of the United Nations Secretary-General prepared pursuant to
General Assembly resolution 53/35 on the “fall of Srebrenica” (United
Nations doc. A/54/549), which recounts the visit to Belgrade on
14 July 1995 of the European Union negotiator Mr. Bildt to meet
Mr. Milošević. Mr. Bildt, in substance, informed Mr. Milošević of his
serious concern and

The Court’s use, in the above passage, of the term “inﬂuence” is particularly revealing of the fact that the Order concerned not only the persons
or entities whose conduct was attributable to the FRY, but also all those
with whom the Respondent maintained close links and on which it could
exert a certain inﬂuence. Although in principle the two issues are separate, and the second will be examined below, it is not possible, when considering the way the Respondent discharged its obligation of prevention
under the Convention, to fail to take account of the obligation incumbent upon it, albeit on a different basis, to implement the provisional
measures indicated by the Court.
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General Mladić to have killed all those people at Srebrenica ?’ And
he looked to me — at me. His expression was very grave. He paused
before he answered, and he said, ‘Well, General Clark, I warned him
not to do this, but he didn’t listen to me.’ And it was in the context
of all the publicity at the time about the Srebrenica massacre.”
(Milošević, IT-02-54-T, Transcript, 16 December 2003, pp. 3049430495).
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General Clark gave it as his opinion, in his evidence before the ICTY,
that the circumstances indicated that Milošević had foreknowledge of
what was to be “a military operation combined with a massacre” (ibid.,
p. 30497). The ICTY record shows that Milošević denied ever making the
statement to which General Clark referred, but the Trial Chamber
nevertheless relied on General Clark’s testimony in its Decision of
16 June 2004 when rejecting the Motion for Judgment of Acquittal
(Milošević, IT-02-54-T, Decision on Motion for Judgment of Acquittal,
16 June 2004, para. 280).
438. In view of their undeniable inﬂuence and of the information,
voicing serious concern, in their possession, the Yugoslav federal authorities should, in the view of the Court, have made the best efforts within
their power to try and prevent the tragic events then taking shape, whose
scale, though it could not have been foreseen with certainty, might at
least have been surmised. The FRY leadership, and President Milošević
above all, were fully aware of the climate of deep-seated hatred which
reigned between the Bosnian Serbs and the Muslims in the Srebrenica
region. As the Court has noted in paragraph 423 above, it has not been
shown that the decision to eliminate physically the whole of the adult
male population of the Muslim community of Srebrenica was brought to
the attention of the Belgrade authorities. Nevertheless, given all the international concern about what looked likely to happen at Srebrenica, given
Milošević’s own observations to Mladić, which made it clear that the
dangers were known and that these dangers seemed to be of an order that
could suggest intent to commit genocide, unless brought under control, it
must have been clear that there was a serious risk of genocide in Srebrenica. Yet the Respondent has not shown that it took any initiative to
prevent what happened, or any action on its part to avert the atrocities
which were committed. It must therefore be concluded that the organs of
the Respondent did nothing to prevent the Srebrenica massacres, claiming that they were powerless to do so, which hardly tallies with their
known inﬂuence over the VRS. As indicated above, for a State to be held
responsible for breaching its obligation of prevention, it does not need to
be proven that the State concerned deﬁnitely had the power to prevent
the genocide ; it is sufﬁcient that it had the means to do so and that it
manifestly refrained from using them.
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446. The question whether the Respondent must be regarded as having
“accepted the jurisdiction” of the ICTY within the meaning of Article VI
must consequently be formulated as follows : is the Respondent obliged
to accept the jurisdiction of the ICTY, and to co-operate with the Tribunal by virtue of the Security Council resolution which established it, or of
188

442. The Court would ﬁrst recall that the genocide in Srebrenica, the
commission of which it has established above, was not carried out in the
Respondent’s territory. It concludes from this that the Respondent cannot be charged with not having tried before its own courts those accused
of having participated in the Srebrenica genocide, either as principal perpetrators or as accomplices, or of having committed one of the other acts
mentioned in Article III of the Convention in connection with the Srebrenica genocide. Even if Serbian domestic law granted jurisdiction to its
criminal courts to try those accused, and even supposing such proceedings were compatible with Serbia’s other international obligations,
inter alia its obligation to co-operate with the ICTY, to which the Court
will revert below, an obligation to try the perpetrators of the Srebrenica
massacre in Serbia’s domestic courts cannot be deduced from Article VI.
Article VI only obliges the Contracting Parties to institute and exercise
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“Persons charged with genocide or any of the other acts enumerated in article III shall be tried by a competent tribunal of the State
in the territory of which the act was committed, or by such international penal tribunal as may have jurisdiction with respect to those
Contracting Parties which shall have accepted its jurisdiction.”

441. This submission implicitly refers to Article VI of the Convention,
according to which :

“5. That Serbia and Montenegro has violated and is violating its
obligations under the Convention on the Prevention and Punishment of the Crime of Genocide for having failed and for failing to
punish acts of genocide or any other act prohibited by the Convention on the Prevention and Punishment of the Crime of Genocide,
and for having failed and for failing to transfer individuals accused
of genocide or any other act prohibited by the Convention to the
International Criminal Tribunal for the former Yugoslavia and to
fully co-operate with this Tribunal.”

439. The Court now turns to the question of the Respondent’s compliance with its obligation to punish the crime of genocide stemming
from Article I and the other relevant provisions of the Convention.
440. In its ﬁfth ﬁnal submission, Bosnia and Herzegovina requests the
Court to adjudge and declare :

*

443. It is thus to the obligation for States parties to co-operate with
the “international penal tribunal” mentioned in the above provision that
the Court must now turn its attention. For it is certain that once such a
court has been established, Article VI obliges the Contracting Parties
“which shall have accepted its jurisdiction” to co-operate with it, which
implies that they will arrest persons accused of genocide who are in their
territory — even if the crime of which they are accused was committed
outside it — and, failing prosecution of them in the parties’ own courts,
that they will hand them over for trial by the competent international
tribunal.
444. In order to determine whether the Respondent has fulﬁlled its
obligations in this respect, the Court must ﬁrst answer two preliminary
questions : does the ICTY constitute an “international penal tribunal”
within the meaning of Article VI ? And must the Respondent be regarded
as having “accepted the jurisdiction” of the tribunal within the meaning
of that provision?
445. As regards the ﬁrst question, the Court considers that the reply
must deﬁnitely be in the afﬁrmative. The notion of an “international
penal tribunal” within the meaning of Article VI must at least cover all
international criminal courts created after the adoption of the Convention (at which date no such court existed) of potentially universal scope,
and competent to try the perpetrators of genocide or any of the other acts
enumerated in Article III. The nature of the legal instrument by which
such a court is established is without importance in this respect. When
drafting the Genocide Convention, its authors probably thought that
such a court would be created by treaty : a clear pointer to this lies in the
reference to “those Contracting Parties which shall have accepted [the]
jurisdiction” of the international penal tribunal. Yet, it would be contrary to the object of the provision to interpret the notion of “international penal tribunal” restrictively in order to exclude from it a court
which, as in the case of the ICTY, was created pursuant to a United
Nations Security Council resolution adopted under Chapter VII of the
Charter. The Court has found nothing to suggest that such a possibility
was considered by the authors of the Convention, but no intention of
seeking to exclude it can be imputed to them.
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territorial criminal jurisdiction ; while it certainly does not prohibit States,
with respect to genocide, from conferring jurisdiction on their criminal
courts based on criteria other than where the crime was committed which
are compatible with international law, in particular the nationality of the
accused, it does not oblige them to do so.
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Such is the case here. In view of the foregoing, the Court concludes
that the Respondent violated its obligation to prevent the Srebrenica
genocide in such a manner as to engage its international responsibility.
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448. Turning now to the facts of the case, the question the Court must
answer is whether the Respondent has fully co-operated with the ICTY,
in particular by arresting and handing over to the Tribunal any persons
accused of genocide as a result of the Srebrenica genocide and ﬁnding
themselves on its territory. In this connection, the Court would ﬁrst
observe that, during the oral proceedings, the Respondent asserted that
the duty to co-operate had been complied with following the régime
change in Belgrade in the year 2000, thus implicitly admitting that such
had not been the case during the preceding period. The conduct of the

some other rule of international law ? If so, it would have to be concluded
that, for the Respondent, co-operation with the ICTY constitutes both
an obligation stemming from the resolution concerned and from the
United Nations Charter, or from another norm of international law
obliging the Respondent to co-operate, and an obligation arising from its
status as a party to the Genocide Convention, this last clearly being the
only one of direct relevance in the present case.
447. For the purposes of the present case, the Court only has to determine whether the FRY was under an obligation to co-operate with the
ICTY, and if so, on what basis, from when the Srebrenica genocide was
committed in July 1995. To that end, sufﬁce it to note that the FRY was
under an obligation to co-operate with the ICTY from 14 December 1995
at the latest, the date of the signing and entry into force of the Dayton
Agreement between Bosnia and Herzegovina, Croatia and the FRY.
Annex 1A of that treaty, made binding on the parties by virtue of its
Article II, provides that they must fully co-operate, notably with the
ICTY. Thus, from 14 December 1995 at the latest, and at least on the
basis of the Dayton Agreement, the FRY must be regarded as having
“accepted [the] jurisdiction” of the ICTY within the meaning of
Article VI of the Convention. This fact is sufﬁcient for the Court in
its consideration of the present case, since its task is to rule upon the
Respondent’s compliance with the obligation resulting from Article VI
of the Convention in relation to the Srebrenica genocide, from when it
was perpetrated to the present day, and since the Applicant has not
invoked any failure to respect the obligation to co-operate alleged to
have occurred speciﬁcally between July and December 1995. Similarly,
the Court is not required to decide whether, between 1995 and 2000, the
FRY’s obligation to co-operate had any legal basis besides the Dayton
Agreement. Needless to say, the admission of the FRY to the United
Nations in 2000 provided a further basis for its obligation to co-operate :
but while the legal basis concerned was thereby conﬁrmed, that did not
change the scope of the obligation. There is therefore no need, for the
purposes of assessing how the Respondent has complied with its obligation under Article VI of the Convention, to distinguish between the
period before and the period after its admission as a Member of the
United Nations, at any event from 14 December 1995 onwards.
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* * *

450. It follows from the foregoing considerations that the Respondent
failed to comply both with its obligation to prevent and its obligation to
punish genocide deriving from the Convention, and that its international
responsibility is thereby engaged.

449. It therefore appears to the Court sufﬁciently established that the
Respondent failed in its duty to co-operate fully with the ICTY. This failure constitutes a violation by the Respondent of its duties as a party to
the Dayton Agreement, and as a Member of the United Nations, and
accordingly a violation of its obligations under Article VI of the Genocide Convention. The Court is of course without jurisdiction in the
present case to declare that the Respondent has breached any obligations
other than those under the Convention. But as the Court has jurisdiction
to declare a breach of Article VI insofar as it obliges States to co-operate
with the “international penal tribunal”, the Court may ﬁnd for that purpose that the requirements for the existence of such a breach have been
met. One of those requirements is that the State whose responsibility is in
issue must have “accepted [the] jurisdiction” of that “international penal
tribunal” ; the Court thus ﬁnds that the Respondent was under a duty to
co-operate with the tribunal concerned pursuant to international instruments other than the Convention, and failed in that duty. On this point,
the Applicant’s submissions relating to the violation by the Respondent
of Articles I and VI of the Convention must therefore be upheld.

organs of the FRY before the régime change however engages the Respondent’s international responsibility just as much as it does that of its State
authorities from that date. Further, the Court cannot but attach a certain
weight to the plentiful, and mutually corroborative, information suggesting that General Mladić, indicted by the ICTY for genocide, as one of
those principally responsible for the Srebrenica massacres, was on the
territory of the Respondent at least on several occasions and for substantial periods during the last few years and is still there now, without the
Serb authorities doing what they could and can reasonably do to ascertain exactly where he is living and arrest him. In particular, counsel for
the Applicant referred during the hearings to recent statements made by
the Respondent’s Minister for Foreign Affairs, reproduced in the national
press in April 2006, and according to which the intelligence services of
that State knew where Mladić was living in Serbia, but refrained from
informing the authorities competent to order his arrest because certain
members of those services had allegedly remained loyal to the fugitive.
The authenticity and accuracy of those statements has not been disputed
by the Respondent at any time.
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The Tribunal will now deal with the issue of liability of an international

The Tribunal emphasizes that the third question is not to be understood as

In accordance with its articles 305, paragraph 1(f), and 306 as well as its

At present, the only such organization party to the Convention is the

160.

2. An international organization shall be a Party to this Convention to
the extent that it has competence in accordance with the declarations,
communications of information or notifications referred to in article 5 of
this Annex.

1. The instrument of formal confirmation or of accession of an
international organization shall contain an undertaking to accept the rights
and obligations of States under this Convention in respect of matters
relating to which competence has been transferred to it by its member
States which are Parties to this Convention.

According to article 4, paragraphs 1, 2 and 3, of Annex IX to the Convention:

Union (TEU), Official Journal of the European Union, C 326, 26 October 2012, p. 16).

replaced the EC (see article 1, Consolidated Version of the Treaty on European

European Union (hereinafter “the EU”), which, on 1 December 2009, succeeded and

159.

following the deposit of its instrument of formal confirmation.

Community (hereinafter “the EC”) became a party to the Convention on 1 May 1998,

an instrument of formal confirmation or of accession. On that basis, the European

international organization may become a party to the Convention upon the deposit of

Annex IX, the Convention is open for participation by international organizations. An

158.

present case the matter in question is fisheries.

the Convention, have transferred competence over matters governed by it; in the

and Annex IX to the Convention, to which their member States, which are parties to

organizations, referred to in articles 305, paragraph 1(f), and 306 of the Convention,

relating to international organizations in general, but only to international

157.

access agreement between the SRFC Member States and the organization.

organization where fishing licences are issued within the framework of a fisheries

156.
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In depositing its instrument of formal confirmation, the EC declared “its

The Tribunal notes that the declaration by the EC concerning competence

In this declaration, the EC specified certain matters of exclusive competence,

The Community points out that its Member States have transferred
competence to it with regard to the conservation and management of sea
fishing resources. Hence in this field it is for the Community to adopt the
relevant rules and regulations (which are enforced by the Member States)
and, within its competence, to enter into external undertakings with third
States or competent international organizations. This competence applies
to waters under national fisheries jurisdiction and to the high seas.
Nevertheless, in respect of measures relating to the exercise of
jurisdiction over vessels, flagging and registration of vessels and the
enforcement of penal and administrative sanctions, competence rests
with the Member States whilst respecting Community law. Community law
also provides for administrative sanctions.
…

1. Matters for which the Community has exclusive competence:

parts of the declaration are reproduced below:

as well as matters of shared competence with its member States. The respective

163.

which are parties to the Convention.

competence has been transferred to the organization by its member States, all of

confirmation, specifies the matters governed by the Convention in respect of which

under article 5, paragraph 1, of Annex IX, attached to the instrument of formal

162.

necessary, in accordance with article 5(4) of Annex IX to the Convention.”

development, and the Community will complete or amend this declaration, if

such Community competences are, by their nature, subject to continuous

implementation of Part XI. The EC also stated that “[t]he scope and the exercise of

obligations laid down for States in the Convention and the Agreement” relating to the

those of its member States which are parties to the Convention, of the rights and

acceptance, in respect of matters for which competence has been transferred to it by

161.

3. Such an international organization shall exercise the rights and
perform the obligations which its member States which are Parties would
otherwise have under this Convention, on matters relating to which
competence has been transferred to it by those member States. The
member States of that international organization shall not exercise
competence which they have transferred to it.
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The Tribunal notes that in the present case, pursuant to the declaration of the

The Tribunal observes that the Common Fisheries Policy of the EU contains a

The Tribunal is of the view that the issue of liability in respect of vessels that

The Tribunal takes note of the statement made by the EU in the course of the

The Tribunal wishes to point out that, in the present case, the liability of an
international organization for an internationally wrongful act is linked to its

168.

agreements.”

liable under international law for violations of the obligations under these

that “[i]t follows from that that it is only the EU – the organization – that is potentially

the coastal State, exercising competence in respect of the EU member States” and

“[a]s envisaged in question 3, the European Union is the only contracting party with

by the EU are binding on its institutions and its member States.” The EU added that

oral proceedings that “[i]n the European Union, international agreements concluded

167.

international organization is beyond the scope of the third question.

organization and which are flying the flag of a State that is not a member of that

are owned or operated by a national of a member State of an international

166.

(EC) No 639/2004 and Council Decision 2004/585/EC).

and (EC) No 1224/2009 and repealing Council Regulations (EC) No 2371/2002 and

on the Common Fisheries Policy, amending Council Regulations (EC) No 1954/2003

No 1380/2013 of the European Parliament and of the Council of 11 December 2013

Member State and registered in the Union” (see article 4, para.5, Regulation (EU)

definition of “Union fishing vessel”, that is a “fishing vessel flying the flag of a

165.

only the exclusive competence of the EU that is relevant.

EU with regard to “the conservation and management of sea fishing resources”, it is

164.

With regard to fisheries, for a certain number of matters that are not
directly related to the conservation and management of sea fishing
resources, for example research and technological development and
development cooperation, there is shared competence.

2. Matters for which the Community shares competence with its Member
States:
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Agreement and the legislation governing fisheries’”, and that “[o]n that basis the EU
would investigate alleged violations of such legislation by the Union vessels and take
additional measures, as necessary, in line with both the content of the agreement
and with the due-diligence obligation”.

violation of the Convention. It follows that an international organization which in a

matter of its competence undertakes an obligation, in respect of which compliance

depends on the conduct of its member States, may be held liable if a member State

fails to comply with such obligation and the organization did not meet its obligation of

international organization. The international organization, as the only contracting
party to the fisheries access agreement with the SRFC Member State, must

obligations stemming from the agreement, it is still the Union which is internationally

liable.”

diligence” obligations, the SRFC Member States may hold the international

the EU expressed a similar view during the proceedings, stating:

The activities of fishing vessels of the EU operating in the exclusive economic

course of the oral proceedings that “[f]ishing operations need to be authorized and

State. In this regard, the Tribunal takes note of the statement made by the EU in the

according to these agreements, subject to the fisheries laws and regulations of that

zone of an SRFC Member State under a fisheries access agreement with the EU are,

171.

member States. Therefore, if the international organization does not meet its “due

the agreement, the general rules of international law apply. The Tribunal notes that

The SRFC Member States may, pursuant to article 6, paragraph 2, of

States concerned must provide this information. Failure to do so within a reasonable

responsibility in respect of any specific matter. The organization and the member

States which are parties to the Convention for information as to who has

Annex IX to the Convention, request an international organization or its member

174.

access agreement between that organization and such Member States.

economic zones of the SRFC Member States within the framework of a fisheries

flying the flag of a member State of that organization and fishing in the exclusive

organization liable for the violation of their fisheries laws and regulations by a vessel

breach of its obligations arising from the fisheries access agreement, and not its

provisions regarding liability for such violation. In the absence of such provisions in

The liability of the flag State or the international agency for the violation of
the fisheries legislation of the coastal State depends on the content of the
international agreement applicable to it, possibly including specific
provisions regarding liability of the flag State. In the absence of specific
provisions, the general rules of international law on State responsibility for
a breach by the State of its international obligations are applicable.

173.

Accordingly, only the international organization may be held liable for any

fishing activities within the exclusive economic zone of that State.

fisheries laws and regulations of the SRFC Member State and do not conduct IUU

access agreement depends on whether the relevant agreement contains specific

member State holding a fishing license issued within the framework of a fisheries

violation of the fisheries legislation of the coastal State by a vessel flying the flag of a

The Tribunal considers that the liability of an international organization for a

that State, the obligations of the flag State become the obligations of the

authorities” and that “[i]f a member State of the European Union fails to fulfil the

170.

vessels flying the flag of its member States to fish in the exclusive economic zone of

therefore ensure that vessels flying the flag of a member State comply with the

access agreement with an SRFC Member State, which provides for access by

exercise of its exclusive competence in fisheries matters, concludes a fisheries

legal order and ... are implemented within the Union by the Member States’

The Tribunal further notes that the EU stated in the course of the oral

proceedings that the fisheries access agreements “are an integral part of the EU

169.

The Tribunal holds that in cases where an international organization, in the

Union ‘[t]o take appropriate steps required to ensure that its vessels comply with the

that Annex have responsibility for failure to comply with obligations or for any other

172.

by the European Union consistently provide”, that “[t]hese agreements commit the

Convention, which provides that parties which have competence under article 5 of

“due diligence”.

conducted in conformity with the law of coastal States, as the agreements concluded
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competence. This is clearly spelled out in article 6, paragraph 1, of Annex IX to the
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In its written submission, the SRFC gives the following details as to the

especially the small pelagic species and tuna?

sustainable management of shared stocks and stocks of common interest,

The SRFC adds that “some Member States continue to act in isolation,

Before addressing the rights and obligations of the coastal State, certain

management” as used in this question mean?

do the expressions “shared stocks”, “stocks of common interest” and “sustainable

reference to the coastal State; what is the scope of the rights and obligations; what

preliminary issues need to be clarified, namely: which States are covered by the

178.

managing sustainably the stocks of common interest or shared stocks.”

“[t]oday, the practice shows the lack of cooperation among SRFC Member States in

of neighbouring States and the initiatives of the SRFC.” The SRFC concludes that

issuing fishing licenses on the shared resources, thereby undermining the interests

177.

It has to be highlighted that, in general, the concerned States do not
consult each other when setting up management measures on those
resources. In fact, these pelagic resources are subject to fishing
authorization through fishing agreement signed between the coastal State
and foreign companies without consultation with neighbouring coastal
States that are along the migration routes of those resources.

Small pelagic species and tuna are migratory species that concentrate
seasonally, depending on the environmental conditions, in the waters
under national jurisdiction of several coastal States. Accordingly, the
concerned States should take concerted action for their sustainable
management.

background of this question posed to the Tribunal:

176.

The fourth question submitted to the Tribunal is as follows:

175.

What are the rights and obligations of the coastal State in ensuring the

Question 4

VIII.

the international organization and the member States concerned.

time or the provision of contradictory information results in joint and several liability of
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• The translation for the French terms "fait illicite international" and ufait internationalement illicite",
provisionally established by the Secretariat, was " international illicit act". However, during the discussion
of this report at the twenty-second session of the International Law Commission the English-speaking members
of the Commission expressed their preference for the term " internationally wrongful act", already used in
previous reports. Accordingly, the term "internationally wrongful act" has been used throughout in the final
edition of the present report.

Introduction

1. When presenting to the International Law Commission, at its twenty-first session,1 his first report on the
international
responsibility of States (A/CN.4/217 and
Add. I),2 containing a review of previous work on the
1
See Yearbook of the International Law Commission, 1969,
vol.
I, p. 104, 1011th meeting.
2
Ibid., vol. II, p. 125. The Special Rapporteur also submitted,
as an annex to this report, the main texts drafted during the
previous work on codification. The Commission also had before
it two documents relating to the topic of State responsibility
published by the Secretariat in 1964: (a) a working paper containing a summary of the discussions in various United Nations
organs and the resulting decisions ( Yearbook of the International
Law Commission, 1964, vol. II, p. 125, document A/CN.4/165);
(b) a digest of the decisions of international tribunals relating
to State responsibility (ibid., p. 132, document A/CN.4/169).

codification of this topic, the Special Rapporteur stated
that his intention was to provide the Commission with
a general conspectus of that work so that it could study
the past and derive from it some useful guidance for
its future work. The main aim was to avoid, in the future,
the obstacles which in the past had prevented the codification of this branch of international law.
2. In this context the Special Rapporteur was concerned
to illustrate some of the most serious difficulties encountered when dealing with the topic of international responsibility and to bring out the reasons for those difficulties
as they emerge from an examination of the various
Each of these documents was accompanied by a supplement
bringing it up to date: see Yearbook of the International Law
Commission, 1969, vol. II, p. 114, document A/CN.4/209 and
p. 101, document A/CN.4/208, respectively.
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attempts at codification made hitherto under the auspices
of official bodies, in particular the League of Nations
and the United Nations itself. On concluding this review
the Special Rapporteur drew attention to the ideas
which had guided the International Law Commission
since the time when, having had to recognize that its
previous efforts had reached a deadlock, it had decided
to resume the study of the topic of responsibility from
a new viewpoint; in particular, he summarized the
methodological conclusions reached by the Sub-Committee on State Responsibility, created in 1962, and later
by the Commission itself at its fifteenth (1963) and nineteenth (1967) sessions, on the basis of which the Commission decided to take up the work of codification again and
try to achieve some positive results.
3. After this introduction, the International Law Commission discussed
the Special Rapporteur's first report
in detail.8 All the members of the Commission present
at the twenty-first session participated fully in the discussion. Replying to comments and summing up the
debate, the Special Rapporteur gave an account of the
views of members and in doing so was able to note that
there was a great identity of ideas in the Commission as
to the most appropriate way of continuing the work on
State responsibility and as to the criteria that should
govern the preparation of the different parts of the draft
articles which the Commission proposes to draw up. The
Commission's conclusions were subsequently set4out in
chapter IV of the report on its twenty-first session, which
was devoted to State responsibility. The summary records
show that these conclusions were in the main favourably
received by the members of the Sixth Committee of the
General Assembly, who referred to the problem of State
responsibility in their comments
on the International
Law Commission's report.5
4. The criteria laid down by the Commission, on the
basis of which the draft articles contained in this report
have been prepared, and by which future reports will
also be guided, may be summarized as follows.
5. (A) Adhering to the system it has always adopted
hitherto for all the topics it has undertaken to codify,
the Commission intends to confine its study of international responsibility for the time being to the responsibility
of States. Nevertheless, it does not underrate the importance of studying questions relating to the responsibility
of subjects of international law other than States; but
the overriding need to ensure clarity in the examination
of the topic, and the organic nature of the draft, are
obvious reasons for deferring consideration of these
other questions.
6. (B) While recognizing the importance, alongside
that of responsibility for internationally wrongful acts,
of questions relating to responsibility arising out of
the performance of certain lawful activities—such as
spatial and nuclear activities—the Commission believes
that questions in this latter category should not be dealt
s
4

Ibid., vol. I, 1011th, 1012th, 1013th and 1036th] meetings.
Ibid., 1969, vol. II, p. 233, document A/7610/Rev.l, paras.
80-84.
6
See Official Records of the General Assembly, Twenty-fourth

Session, Sixth Committee, 1103rd-llllth and 1119th meetings.

with simultaneously with those in the former category.
Owing to the entirely different basis of the so-called
responsibility for risk, the different nature of the rules
governing it, its content and the forms it may assume,
a simultaneous examination of the two subjects could
only make both of them more difficult to grasp. The
Commission will therefore proceed first to consider the
topic of the responsibility of States for internationally
wrongful acts. It intends to consider separately the topic
of responsibility arising from lawful activities, as soon as
progress with its programme of work permits.
7. (C) The Commission agreed on the need to concentrate its study on the determination of the principles
which govern the responsibility of States for internationally wrongful acts, maintaining a strict distinction
between this task and the task of defining the rules that
place obligations on States, the violation of which may
generate responsibility. A consideration of the various
kinds of obligation placed on States in international law,
and in particular a grading of such obligations according
to their importance to the international community, may
have to be regarded as a necessary element for assessing
the gravity of an internationally wrongful act and as a
criterion for determining the consequences it should
have. But this must not obscure the essential fact that
it is one thing to define a rule and the content of the
obligation it imposes and another to determine whether
that obligation has been violated and what should be
the consequences of the violation. Only the second aspect
comes within the sphere of responsibility proper; to
encourage any confusion on this point would be to raise
an obstacle which might once again frustrate the hope
of successful codification.
8. (D) The study of the international responsibility of
States to which the Commission is to devote itself
comprises two broad, separate phases, the first covering
the origin of international responsibility and the second
the content of that responsibility. The first task is to
determine what facts and what circumstances must be
established in order to impute to a State the existence
of an internationally wrongful act which, as such, is a
source of international responsibility. The second task
is to determine the consequences attached by international
law to an internationally wrongful act in various cases,
in order to arrive on this basis at a definition of the
content, forms and degrees of responsibility. Once these
two essential tasks have been accomplished, the Commission will be able to decide whether a third should be
added in the same context, namely, the consideration of
certain problems concerning what has been termed the
"implementation" of the international responsibility of
States and of questions concerning the settlement of
disputes arising out of the application of rules relating
to responsibility.
9. Having laid down these directives, the Commission
is now in a position to consider, in succession, the many
and diverse questions raised by the topic as a whole. The
Special Rapporteur therefore proposes, in the first phase
of the work, to focus his examination on the subjective
and objective conditions for the existence of an internationally wrongful act. The first task, which may seem
limited in scope, but which is particularly delicate because
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of its possible implications, consists in formulating the
basic general principles; it is to this specific issue that the
present report is devoted. Once these principles have
been established, the next step will be to deal with all
the questions relating to the imputability of the State,
as a subject of international law, of the conduct (action
or omission) in particular circumstances, of certain
persons, certain groups or certain entities. It will also
be necessary to determine in what conditions the action
or omission thus imputed to the State can be regarded
as constituting a violation of an international legal
obligation and thus having the constituent elements of
an internationally wrongful act which, as such, generates
State responsibility at the inter-State level. All this would
by followed by an examination of the questions arising
in connexion with the various circumstances which, may
possibly result in the conduct imputed to the State not
being wrongful: force majeure and act of God, consent
of the injured State, legitimate application of a sanction,
self-defence and state of necessity. After that, it will be
possible to go on to the second phase of the work, that
covering the content, forms and degrees of international
responsibility.
10. In accordance with the decisions taken at the twentyfirst session, the successive reports on this subject will
be so conceived as to provide the Commission with a
basis for the preparation of draft articles, with a view to
the eventual conclusion of an international codification
convention. It seemed advisable as from this report to
adopt the following method: to specify the questions
arising in connexion with each of the points successively
considered and then to state the diflFerences of opinion
which have appeared regarding them and the ways in
which they have in fact been settled in international
life. Reference will therefore be made to the most important cases which have arisen in diplomatic practice and
international jurisprudence. Here, a certain disparity
may be noted between the different questions, owing to
the fact that there are a great many precedents in some
cases, but relatively few in others. In each case, too, the
positions taken by international law writers will be mentioned, having particular regard to the most recent trends
in different countries. In order to avoid overburdening
the report, however, the references will generally be
confined to the views of the very numerous writers who
have dealt specifically with the points in question.6 On
the basis of this material the Special Rapporteur will
indicate the reasons which, in his opinion, militate in
favour of a particular solution, and conclude with the
text of the draft article he proposes to the Commission
as a basis for discussion. To make the work which will
have to be completed during the first phase of the study
more easily understandable, all the draft articles proposed
will be reproduced together at the end.
11. One final remark seems appropriate. Responsibility
differs widely, in its aspects, from the other subjects which
the Commission has previously set out to codify. In its
previous drafts, the Commission has generally concentrated on defining the rules of international law which,
6
The Special Rapporteur intends to supply the Commission
with a separate document containing as complete and up-to-date
a bibliography as possible on international responsibility.

in one sector of inter-State relations or another, impose
particular obligations on States, and which may, in a
certain sense, be termed "primary", as opposed to the
other rules—precisely those covering the field of responsibility—which may be termed "secondary", inasmuch as
they are concerned with determining the consequences
of failure to fulfil obligations established by the primary
rules. Now the statement of primary rules often calls for
the drafting of a great many articles, not all of which
necessarily require very extensive commentaries. Responsibility, on the other hand, comprises relatively few
principles, which often need to be formulated very
concisely. But the possible brevity of the formulation
is by no means indicative of simplicity in the subjectmatter. On the contrary, on every point there may be
a whole host of complex questions, which must all be
examined, since they affect the formulation to be adopted.
It should come as no surprise, therefore, that the present
report contains very long passages dealing with a whole
series of problems, followed by a few short articles.

Chapter I
General rules
I.

THE INTERNATIONALLY WRONGFUL ACT
AS A SOURCE OF RESPONSIBILITY

12. One of the principles most deeply rooted in the
theory of international law and most strongly upheld by
State practice and judicial decisions is the principle that
any conduct of a State which international law classifies
as a legally wrongful act entails the responsibility of that
State in international law. In other words, whenever a
State is guilty of an internationally wrongful act against
another State, international responsibility is established
"immediately as between the two States", as was held
by the Permanent Court of International
Justice in the
Phosphates in Morocco case.7 Moreover, as stated by the
Italian-United States Conciliation Commission set up
under8 article 83 of the Treaty of Peace of 10 February
1947, no State may "escape the responsibility arising
out of the exercise of an illicit action from the 9viewpoint
of the general principles of international law".
13. A justification for the existence of this fundamental
rule has usually been found in the actual existence of an
international legal order and in the 10
legal nature of the
obligations it imposes on its subjects. For it is obvious
that if one attempts, as certain advocates of State absolutism have done in the past, to deny the idea of State
responsibility because it allegedly conflicts with the idea
7
Phosphates in Morocco case (Preliminary Objections), 14 June
1938, P.C.U., series A/B, No. 74, p. 28.
8
United Nations, Treaty Series, vol. 49, p. 167.
9
Armstrong Cork Company Case, 22 October 1953 (United
Nations, Reports of International Arbitral Awards, vol. XIV
(United Nations publication, Sales No.: 65.V.4), p. 163.
10
Among the authors of classic works on the subject, see
D. Anzilotti, Teoria generate della responsabilita dello Stato nel
diritto internazionale (Florence, F. Lumachi, 1902), reprinted in
Scritti di diritto internazionale pubblico (Padua, CEDAM, 1956),
vol. II, t. 1, pp. 25 and 62, and Corso di diritto internazionale,

