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Report of the United Nations High Commissioner for Human Rights
on Colombia
E/CN.4/1997/11, 24 January 1997, pp. 1-4

"The Commission on Human Rights is, however, deeply concerned about violations of the right to life, as
extensively evidenced in the report of the Special Rapporteur on extrajudicial, summary or arbitrary executions.
Thousands of lives are lost every year as a result of various acts of violence, especially in the context of the armed
conflict between the Government and the guerrillas, as well as by the action of paramilitary groups. Such conflict

"The Commission on Human Rights acknowledges the efforts carried out by the Government in the field of human
rights and its willingness to cooperate with the special rapporteurs and working groups; welcomes the collaboration
provided by the Government of Colombia to the United Nations High Commissioner for Human Rights during the
visit he paid to the country last year; and notes the establishment of a follow-up commission in charge of analysing
and promoting the fulfilment of recommendations of the United Nations thematic rapporteurs and working groups,
as well as of other international and regional organizations.

"The Commission on Human Rights is deeply concerned that the situation of endemic violence affecting many parts
of the country and the confrontation between government and guerrilla groups have resulted in serious consequences
for human rights in the country.

3. It will be recalled that, at the 60th meeting of the Commission on Human Rights, held on 23 April 1996 in the
course of its fifty-second session, the Chairman of the Commission made the following statement on the situation of
human rights in Colombia:

I. STATEMENT BY THE CHAIRMAN OF THE COMMISSION ON HUMAN RIGHTS ON THE
SITUATION IN COLOMBIA

2. In accordance with the statement made by the Chairman on 23 April 1996, the High Commissioner has the honour
to submit to the Commission this report on the intensive negotiations leading to the successful conclusion and
signing, on 29 November 1996, of the Agreement on the establishment of an Office of the United Nations High
Commissioner for Human Rights in Colombia

1. This report has been prepared pursuant to the statement made by the Chairman of the Commission on Human
Rights at its fifty-second session on the situation of human rights in Colombia, in which the Commission requested
the High Commissioner to report to it at its fifty-third session on the setting up of a human rights office in Colombia
and on the activities carried out by it in implementing its mandate.
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4. The process of negotiating the recently signed Agreement on the establishment of an Office of the High
Commissioner in Colombia began almost two years ago, on 13 December 1994, when the High Commissioner met

II. NEGOTIATION AND CONCLUSION OF THE AGREEMENT ON THE ESTABLISHMENT OF AN
OFFICE OF THE HIGH COMMISSIONER IN COLOMBIA

"The Commission on Human Rights requests the United Nations High Commissioner for Human Rights to proceed,
upon the initiative of the Government of Colombia and the identification of adequate sources of financing, to
establish at the earliest possible date a permanent office in Colombia with the mandate to assist the Colombian
authorities in developing policies and programmes for the promotion and protection of human rights and to observe
violations of human rights in the country, making analytical reports to the High Commissioner; it requests the High
Commissioner to report to the Commission at its fifty-third session on the setting up of the office and on the
activities carried out by it in implementing the above mandate."

"The Commission on Human Rights - while encouraging the work of the special commission set up by the
Government of Colombia for the follow-up and implementation of the recommendations of the thematic rapporteurs
- considers that the implementation of such recommendations and those of working groups is still not sufficient and
that the human rights situation has not improved significantly, and recalls the resolution adopted by the SubCommission on Prevention of Discrimination and Protection of Minorities in August 1995.

"The Commission on Human Rights urges the Government of Colombia to continue strengthening ordinary justice
versus special systems of justice, the misuse of which can lead to serious violations of human rights. The
competence of the courts of regional jurisdiction should be limited, and should in no instance be applied to acts of
legitimate political dissent and social protest. In no instance should defendants before regional courts be denied a
fair trial.

"The Commission on Human Rights is deeply concerned also about the persistence of the practice of torture. The
report of the Special Rapporteur on the question of torture shows that the steps taken by the Government of
Colombia have not resulted in a tangible improvement of the overall situation, and that the crime of torture is hardly
punished. The information before the Committee against Torture indicates that the law in Colombia is not yet in
accordance with several obligations under the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment.

"The Commission on Human Rights remains concerned about the alarming level of impunity, in particular
concerning abuses by State agents that presently fall under the jurisdiction of military courts; it encourages the
Government of Colombia to continue and conclude the process of reform of the military penal code in accordance
with the recommendations made by the thematic rapporteur, in particular as far as the exclusion from the jurisdiction
of military courts of crimes against humanity is concerned. It takes note of the establishment of a human rights unit
in the Office of the National Prosecutor with competence to investigate and indict State agents, guerrillas and
members of paramilitary groups responsible for violations of human rights or humanitarian law.

"The Commission on Human Rights, while taking note of the intention manifested by the Government of Colombia
to undertake efforts in order to enhance the rule of law, calls for the urgent adoption of more effective legislative,
administrative, judicial or other measures to prevent and terminate acts of enforced disappearance in accordance
with article 3 of the Declaration.

"The Commission on Human Rights acknowledges that the Government of Colombia has taken steps for the
application of humanitarian standards in the conflict, inter alia by an agreement with the International Committee of
the Red Cross to facilitate its humanitarian activities in the country.
"The Commission on Human Rights remains deeply preoccupied by the large number of cases of disappearances, as
shown in the report of the Working Group on Enforced or Involuntary Disappearances. The application at the
national level of the Declaration on the Protection of All Persons from Enforced Disappearance faces several
obstacles, generating impunity.

entails serious and continuous abuses and violations of humanitarian law by both State agents and guerrilla groups,
the latter persisting in prohibited practices such as the taking of civilian hostages.

The Government of the Republic of Colombia, represented by the Minister for Foreign Affairs, Mrs. María Emma

Agreement on the establishment of an Office of the United Nations High Commissioner for Human Rights in
Colombia

Annex

14. The High Commissioner estimates that the office in Santafé de Bogotá will be open to the Colombian public by
mid-March 1997.

13. The High Commissioner is at present holding consultations on the appointment of a Director of the office in
Colombia. Then, in consultation with the European Union and representatives of the International Commission of
Jurists, work will begin on selecting five international staff whom the European Union has offered to finance. Local
support staff will then be recruited and, in consultation with the Government, the most suitable premises in terms of
neutrality, security and accessibility, will be selected.

12. Following these consultations, further negotiations were held with the representatives of the Government,
culminating in the signing of the Agreement on the establishment of an Office of the United Nations High
Commissioner for Human Rights in Colombia on 29 November 1996. The Agreement, which was signed in Geneva
by the High Commissioner and the Minister for Foreign Affairs of Colombia, is accompanied by a letter, signed at
the same time, concerning the selection of the premises for the High Commissioner's office in Colombia. The text of
the Agreement is annexed to this report.

11. The draft was the subject of extensive consultations between the Office of the High Commissioner and
representatives of the Office of Legal Affairs and the Department of Political Affairs at United Nations
Headquarters in New York.

10. Following the statement by the Chairman of the Commission on the situation of human rights in Colombia,
representatives of the High Commissioner and the Government held further rounds of consultations which resulted
in the adoption of a second preliminary draft agreement in August 1996.

9. In March and April 1996, during the fifty-second session of the Commission on Human Rights, at the request of
the Government, representatives of the High Commissioner held meetings with senior representatives of the
Government of Colombia to work out a preliminary draft agreement on the establishment of an Office of the High
Commissioner in Colombia.

8. The office would also facilitate access to United Nations protection mechanisms for all sectors of society affected
by grave human rights violations. It would also set up machinery to enable the parties to a conflict to fully observe
international humanitarian law, particularly in areas seriously affected by violence.

7. One of the recommendations made by the evaluation mission in its report concerned the setting up of an office of
the High Commissioner in Santafé de Bogotá to advise the Government and State institutions concerned with the
protection of human rights (Public Prosecutor, Government Procurator, People's Advocate, courts) in order to
strengthen their role in protecting human rights through the implementation of international instruments and relevant
recommendations of United Nations human rights bodies.

6. As a follow-up to his proposal, the High Commissioner sent an evaluation mission to visit Colombia from 21
August to 4 September 1995 in order to ascertain the country's needs and priorities regarding technical cooperation
in the field of human rights.

5. The President received this idea favourably and undertook to consider a more detailed proposal.

the President of the Republic in Santafé de Bogotá. On that occasion, the High Commissioner suggested that the
President of the Republic might wish to consider the appointment of an expert, based in Colombia, who could
provide the technical assistance needed, particularly in the areas of legislative reform and the administration of
justice.

(c) "The Government" means the Government of the Republic of Colombia; for the purposes of this Agreement, the
Government is understood to represent the Colombian State;

(b) "Premises" means the physical premises of the Office in Santafé de Bogotá and other locations used by the
Office to conduct its activities in accordance with the provisions of this Agreement;

(a) "The Office of the High Commissioner" (hereinafter: the Office) means the Office opened in Santafé de Bogotá
by the High Commissioner, following the request made to him by the Commission on Human Rights and the
initiative of the Government of Colombia;

1. For the purposes of this Agreement:

I. DEFINITIONS

HAVE AGREED AS FOLLOWS:

BEARING IN MIND the entry into force for Colombia of Additional Protocol II to the Geneva Conventions of 1949
and the conclusion in 1996 of the agreement between the Government of Colombia and the International Committee
of the Red Cross (ICRC) setting out the parameters enabling ICRC to continue its humanitarian task and facilitating
its work regarding the promotion, dissemination, implementation and observance of international humanitarian law,
WHEREAS the office which is the subject of this Agreement affords important opportunities for the promotion and
protection of the life, integrity, freedom and other fundamental rights of the individual in the climate of violence and
internal armed conflict prevailing in Colombia,

WHEREAS the establishment of the office is based on the mandate vested in the High Commissioner by the General
Assembly of the United Nations in its resolution 48/141 of 20 December 1993,

BEARING IN MIND the statement made by the Chairman of the United Nations Commission on Human Rights on
23 April 1996, at the Commission's fifty-second session, in which the Commission requests the High Commissioner
to proceed, upon the initiative of the Government of Colombia and the identification of adequate sources of
financing, to establish at the earliest possible date a permanent office in Colombia with the mandate to assist the
Colombian authorities in developing policies and programmes for the promotion and protection of human rights and
to observe violations of human rights in the country, making analytical reports to the High Commissioner; the
Commission also requests the High Commissioner to report to it at its fifty-third session on the setting up of the
office and on the activities carried out by it in implementing its mandate,

CONSIDERING the invitation extended by the President of the Republic of Colombia to the United Nations High
Commissioner for Human Rights (hereinafter: the High Commissioner) during their meeting in December 1994, and
reiterated in a written communication dated 2 April 1996, to open an office of the High Commissioner in Colombia,

RECOGNIZING the importance of observance of the Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights, the International Covenant on Economic,
Social and Cultural Rights and other international human rights instruments, as well as respect for international
humanitarian law applicable to armed conflicts, and bearing in mind the complementarity between human rights and
international humanitarian law in improving protection of the individual and respect for his dignity in situations of
armed conflict,

REAFFIRMING the purposes and principles of the Charter of the United Nations, in particular international
cooperation in promoting and encouraging respect for human rights,

Mejía Vélez, and the United Nations, represented by the High Commissioner for Human Rights, Mr. Jose Ayala
Lasso, in accordance with the obligation undertaken by States in ratifying the Charter of the United Nations,
particularly those concerning the duty to promote universal respect for human rights and fundamental freedoms for
all and the pledge contained in Article 56 to take joint and separate action in cooperation with the Organization for
the achievement of the purposes set forth in Article 55 of the Charter,

7. The functions of the Office, which are set out in its mandate and shall be performed under the authority of the
High Commissioner, shall be the following:

(f) "The Director of the Office" means the United Nations official responsible for conducting and overseeing, on
behalf of and under the authority of the High Commissioner, the activities of the Office, including the necessary
logistical and administrative arrangements, and for ensuring coordination of the activities of the Office with the
Government and the representatives of the competent international agencies present in Colombia;

(c) The Office shall act with discretion and, in its relations with all sectors involved in matters within its

(b) In view of the complexity of the situation in Colombia, the Office shall act, subject to the provisions of this
Agreement, as a focal point, with a view to promoting a climate of trust with all sectors involved in and concerned
with human rights problems and shall maintain contact and coordinate its activities with the national Government;

(a) All activities of the Office shall be directed towards the discharge of its mandate and attainment of its objectives;

6. The activities of the Office shall be guided by the following criteria:

5. In accordance with the mandate described in the preamble to this Agreement, the Office shall observe the human
rights situation with a view to advising the Colombian authorities on the formulation and implementation of policies,
programmes and measures to promote and protect human rights in the climate of violence and internal armed
conflict prevailing in Colombia, and to enable the High Commissioner to make analytical reports to the Commission
on Human Rights. In carrying out its mandate, the Office will focus its activities on cooperation with the
Government of Colombia in order to assist in improving the human rights situation and, in conjunction with ICRC,
to promote, within the limits of their respective mandates, respect for and observance of human rights and
international humanitarian law in Colombia. The Office shall also advise the representatives of civil society, nongovernmental human rights organizations and individuals on matters within its competence.

IV. GENERAL AIMS AND CRITERIA FOR THE ACTIVITIES OF THE OFFICE

4. The Office, its staff, property, funds and assets shall enjoy the privileges and immunities specified in the present
Agreement, as well as those provided for in the Convention, to which Colombia is a Party.

III. APPLICATION OF THE CONVENTION

3. Unless stipulated otherwise, the provisions of this Agreement and any obligation undertaken by the Government,
or any privilege, immunity, facility or concession granted to the Office or to any member of its staff shall apply
throughout the territory of Colombia and any other area under its jurisdiction.

2. The purpose of this Agreement is to establish the Office of the High Commissioner in Colombia and to define the
aims, criteria, functions and status of the Office and its staff.

II. PURPOSE AND GEOGRAPHICAL SCOPE OF THE AGREEMENT

(j) "Local Office staff" means persons recruited locally and paid hourly rates.

(i) "Staff of the Office" means officials of the United Nations and experts on mission assigned to the Office;

(h) "Experts on mission" means individuals other than officials of the United Nations coming within the scope of
article VI of the Convention;

(g) "Officials of the United Nations" means the staff members of the United Nations employed under the Staff
Regulations and Rules of the United Nations, with the exception of persons who are recruited locally and paid
hourly rates, as provided for in United Nations General Assembly resolution 76 (1) of 7 December 1946;

V. FUNCTIONS OF THE OFFICE

(e) "The parties" means the United Nations and the Government of the Republic of Colombia;

9. The Office shall report exclusively to the High Commissioner on the activities carried out within its mandate and
its functions, on conditions which have facilitated or impeded them, on action-oriented commitments by the

8. The Office shall report to the Government regularly on its concerns and assessments regarding matters within its
mandate, with a view to promoting dialogue on them and obtaining relevant observations. The Office shall make
public announcements only in the form of reports and statements by the High Commissioner and the Director of the
Office.

(g) Maintaining continuous contact with all competent civil and military government and State agencies and with
civil organizations for the promotion and protection of human rights, with a view to observing and maintaining
independent and impartial surveillance of the human rights situation, with due regard to the climate of violence and
internal armed conflict prevailing in the country. To these ends, the Office shall agree with the Government and
competent State agencies on the form and establishment of permanent mechanisms for communication, consultation
and cooperation with the above-mentioned sectors, without prejudice to the freedom of the Office to establish any
contacts it deems necessary for the conduct of its activities. When it is necessary to make contact with persons
deprived of their freedom, the Office shall coordinate such contacts with the competent authorities.

(f) Receiving complaints on human rights violations and other abuses, including breaches of humanitarian law
applicable in armed conflicts. The Office shall transmit such complaints promptly to the competent national
authorities in order to expedite action on them in accordance with domestic legal procedures. When, in the opinion
of the Office, such procedures are not compatible with the provisions of international instruments, it shall so notify
the competent authorities and may make recommendations regarding the possibility of adopting corrective
measures. When the Office deems that circumstances so require, it shall keep the identity of authors of complaints
secret. The Office may also recommend and promote measures for the protection of authors of the complaints which
it receives, and of victims of and witnesses to the acts in question. The Office shall urge and encourage complainants
to lodge their complaints with the competent authorities as quickly as possible. In considering the complaints which
it receives, the Office shall not assume the functions of national and intergovernmental bodies which, under
Colombian law or international treaties to which Colombia is a party, have powers of inspection, investigation and
judgement. In particular, the Office shall refrain from issuing categorical statements identifying individuals or
organizations as legally responsible for having committed the acts of which they are accused;

(e) Ensuring that the recommendations and decisions of United Nations bodies are duly taken into account by
government agencies with related duties and responsibilities, and advising them on the adoption of specific
implementation measures;

(d) Advising State and non-governmental bodies on public education programmes and on programmes for the
training of law-enforcement officials, lawyers and members of the judiciary;

(c) Advising existing and any future national institutions concerned with the promotion and protection of human
rights, in particular, the Office of the Procurator-General and the Office of the People's Advocate, as well as the
Office of the Public Prosecutor and members of the judiciary, with a view to strengthening their action;

(b) Advising representatives of civil society and individuals on any matter concerning the promotion and protection
of human rights, including the use of international protection mechanisms;

(a) Advising the Executive Power on the overall formulation and implementation of human rights policies. In this
context, it may advise the security forces. It shall also advise the Legislative Power and ensure that all draft human
rights legislation is consistent with international human rights instruments;

competence, be guided by the principles of the United Nations, such as impartiality, independence, objectivity and
transparency.

(d) "The Convention" means the Convention on the Privileges and Immunities of the United Nations adopted by the
General Assembly of the United Nations on 13 February 1946;

VII. STATUS OF THE STAFF OF THE OFFICE

11. The Government may express its views on the above-mentioned High Commissioner's reports and make any
observations it deems necessary on their content, and may request the High Commissioner to transmit such
observations to the Commission on Human Rights, without prejudice to the right of the Government to address the
Commission itself when it deems necessary.

(c) Be exempt from Customs duties and prohibitions and restrictions on imports and exports in respect of its

(b) Be exempt from Customs duties and prohibitions and restrictions on articles imported or exported for its official
use. It is understood, however, that articles imported free of duty shall not be sold on Colombian territory, except
under conditions agreed upon with the Government;

(a) Be exempt from all direct taxes and value added tax under the terms of section 8 of the Convention; it is
understood, however, that the Office may not claim exemption from taxes which are in fact no more than charges for
public utility services;

18. The Office, its assets, income and other property shall:

17. The archives of the Office and in general all documents belonging to it or in its possession, wherever they are
located and by whomsoever they are held, shall be inviolable.

(b) The appropriate local authorities shall not enter the premises of the Office except with the express consent of the
Director of the Office and under conditions agreed to by him.

(a) All premises used by the Office shall be inviolable. The property and assets of the Office and its sub-offices,
wherever located and by whomsoever they are held, shall be immune from search, requisition, confiscation,
expropriation and any other form of interference, whether by executive, administrative, judicial or legislative action;

16. The Office and any sub-offices, their property, funds and assets, wherever located and by whomsoever they are
held, shall enjoy immunity except in so far as, in any particular case, the United Nations has expressly waived
immunity. Such waiver shall not, however, extend to measures of execution.

15. The Office and its staff shall refrain from any activity incompatible with the international and impartial nature of
their functions or contrary to the spirit of this Agreement or Colombian law. The Director of the Office shall take all
necessary measures to ensure compliance with these obligations. The Government shall undertake to respect the
exclusively international status of the Office.

14. The Office shall be open to the public.

13. The Office shall comprise six (6) professionals appointed by the High Commissioner, and such local staff as
may be deemed necessary. The Director of the Office shall be an individual of recognized relevant expertise. The
number of professionals may be increased with the agreement of the Government.

12. The Office shall have its headquarters in Santafé de Bogotá. It may also set up sub-offices, where necessary and
feasible, with the agreement of the Government.

VI. STATUS AND COMPOSITION OF THE OFFICE

19. The Office shall enjoy the facilities in respect of communications provided for in article III of the Convention.
Accordingly, no censorship shall be applied to the official correspondence and other official communications of the
Office. Such immunity shall extend to printed matter, photographic and electronic data and other forms of
communication. The Office shall be entitled to use codes and to dispatch and receive correspondence either by
courier or in sealed pouches, all of which shall be inviolable and not subject to censorship. The staff of the Office
shall be entitled to communicate with their headquarters in Geneva and with staff members in the field by radio,
telephone, fax, satellite or any other means of communication.

10. The High Commissioner shall present publicly to the United Nations Commission on Human Rights detailed
analytical reports on the activities of the Office and on other matters referred to in the foregoing paragraph, as well
as on the human rights situation in Colombia, bearing in mind the climate of violence and internal armed conflict.
He shall also make any observations and recommendations he deems necessary. For the discharge of their respective
mandates, the High Commissioner shall make the relevant information gathered by the Office available to the
various bodies established under human rights treaties to which Colombia is a party, as well as to other United
Nations human rights mechanisms and programmes.

26. The Office may display the United Nations flag and/or emblems on its premises, official vehicles and otherwise
as agreed between the Parties. Vehicles of the Office shall carry a distinctive United Nations emblem or marking
which shall be notified to the Government.

IX. FLAGS, EMBLEMS AND MARKINGS

(d) Access to all official documentary material necessary for the proper conduct of the activities of the Office, with
the exception of documents which are confidential.

(c) Direct contacts with private individuals, representatives of non-governmental organizations, private institutions,
hospitals and medical centres and the media;

(b) Access to central and local authorities in all branches of Government, including the police and armed forces;

(a) Access to all prisons, detention centres and places of interrogation. The staff of the Office shall have the
possibility of speaking in private with any person detained or present in such places, in accordance with the
provisions of article V, paragraph 7 (g);

25. The staff of the Office shall enjoy unrestricted freedom of movement throughout the territory of Colombia. The
Government shall facilitate freedom of movement in restricted areas, in coordination with the competent authorities.
Freedom of movement shall include the following prerogatives, to be exercised in accordance with the mandate of
the Office:

24. The staff and officials of the Office shall enjoy unrestricted freedom of entry into and exit from Colombia,
without delay or hindrance, of its members, property, supplies, equipment, spare parts and means of transport, in
accordance with the Convention.

VIII. ENTRY INTO, EXIT FROM AND MOVEMENT WITHIN COLOMBIA

23. Such privileges and immunities shall be accorded to officials in the interest of the United Nations and not for the
benefit of the individuals themselves. The Secretary-General of the United Nations shall have the right and duty to
waive the immunity of any official in any case in which, in his view, such immunity impedes the course of justice
and may be waived without prejudice to the interests of the United Nations. The Office shall cooperate with the
competent Colombian authorities in facilitating the proper administration of justice, ensuring compliance with
public regulations and preventing any abuses in connection with such privileges, immunities and facilities.

22. Experts on mission for the United Nations shall enjoy the privileges and immunities provided for in article VI of
the Convention.

21. Officials of the United Nations assigned to the Office shall enjoy the privileges and immunities provided in
articles V and VII of the Convention.

20. The Director of the Office shall enjoy in Colombia the privileges and immunities provided for in the
Convention.

publications.

Government and on any resulting measures, as well as recommendations for future action.

38. This Agreement shall be valid for 17 months. The Parties may extend it for periods of one year by an exchange
of written communications expressing their wish to do so. Such communications shall be sent not less than 90 days
before the expiration of the 17-month period referred to in this paragraph or the expiration of the current one-year

37. This Agreement shall enter into force on the date of signature.

36. The Office and its staff and the Government undertake to abide by the provisions of this Agreement.

XV. FINAL PROVISIONS

35. The High Commissioner and the Government may conclude supplementary agreements to this Agreement.

XIV. SUPPLEMENTARY AGREEMENTS

34. The Government shall designate a high-level liaison body with decision-making power, to ensure
communication with the Office regarding all matters relating to its activities.

XIII. LIAISON WITH THE GOVERNMENT

33. Any dispute between the Office and the Government regarding the interpretation and application of this
Agreement, or any other supplementary agreement, which is not settled by negotiation or another agreed mode of
settlement shall be submitted to arbitration at the request of either Party. Each Party shall appoint one arbitrator and
the two arbitrators so appointed shall appoint a third who shall be the chairman. If within thirty (30) days of the
request for arbitration either Party has not appointed an arbitrator, or if within fifteen (15) days of the appointment
of two arbitrators the third arbitrator has not been appointed, either Party may request the President of the
International Court of Justice to appoint an arbitrator. The arbitration procedure shall be determined by the
arbitrators and the costs of the arbitration shall be borne by the Parties as assessed by the arbitrators. The arbitral
award, duly substantiated, shall be accepted by the Parties as final.

XII. SETTLEMENT OF DISPUTES

32. Wherever this Agreement refers to the privileges, immunities and rights of the Office and its staff and to the
facilities the Government undertakes to provide, the Government shall have the responsibility of ensuring that the
competent local authorities respect those privileges, immunities and rights and provide the facilities in question.

31. The Government undertakes to respect the status of the Office and its staff and to ensure that no person who has
had contact with the Office is subjected to abuse, threats, reprisals or legal proceedings on those grounds alone.

30. The Government shall afford the Office and its staff the necessary security throughout Colombia for the
effective conduct of its activities. To this end, the Office shall notify the designated government authority in good
time of any proposed travel arrangements which might entail a risk to the safety of its staff.

XI. GOVERNMENT GUARANTEES

29. The Office shall, upon termination of employment or reassignment of any member of its staff, ensure that all
identity documents are returned promptly to the Government.

28. At the request of an authorized government official, members of the staff of the Office shall produce, but not
surrender, their identity documents.

27. The Government shall, at the request of the Director of the Office, issue to the staff of the Office the necessary
identity documents stating that, as members of the staff of the Office, they enjoy privileges and immunities, in
particular with regard to freedom of movement.

X. IDENTIFICATION

José Ayala Lasso

For the United Nations High
Commissioner for Human Rights

María Emma Mjía Vélez
Minister for Foreign Affairs

José Ayala Lasso
United Nations High Commissioner for Human
Rights

2. This letter is signed in Geneva simultaneously with the signature of the Agreement for the establishment of an
Office of the United Nations High Commissioner for Human Rights in Colombia.

(c) The Government of Colombia shall bear the cost of renting the premises in question through monthly payments.

(b) The selected premises shall be rented for the duration of the existence of the Office of the High Commissioner in
Colombia;

(a) The High Commissioner, with the agreement of the Government of Colombia, shall select the premises which he
considers suitable in terms of neutrality, security and accessibility and as being of a standard equivalent to that of
other United Nations offices in Colombia;

To this end, the following procedure shall be adopted:

1. The United Nations thanks the Government of Colombia for its generous offer to provide premises for the High
Commissioner's Office in Colombia.

Mrs. María Emma Mejía Vélez, Minister for Foreign Affairs (on behalf of the Government of Colombia), and Mr.
José Ayala Lasso, United Nations High Commissioner for Human Rights (representing the United Nations), have
agreed as follows:

Geneva, 29 November 1996

For the Government of the
Republic of Colombia
María Emma Mjía Vélez
Minister for Foreign Affairs

(Signature):

Done in Geneva, on the twenty-ninth day of November one thousand nine hundred and ninety six, in two copies in
Spanish, both texts being equally authentic.

39. While the Agreement is in force, either of the Parties may terminate it by so notifying the other Party in writing.
The termination shall take effect 90 days after the receipt of such notification.

extension.

Report of the Independent Expert on the situation of human rights
in Guatemala
E/CN.4/1995/15, 20 December 1994, paras. 207-213

208. As shown in the present report, the human rights situation in Guatemala in 1994
continues to require close observation by the Commission on Human Rights. The

Action by the Commission on Human Rights

207. There is no doubt that the decision to resume the peace negotiations has given a
positive character to the situation in Guatemala and raised hopes of practical progress.
The basic progress made in the peace negotiations in 1994 is therefore to be welcomed,
particularly the Comprehensive Agreement on Human Rights, which permitted the
establishment, on 21 November 1994, of the United Nations Human Rights Verification
Mission in Guatemala (MINUGUA). Both parties must decisively facilitate the work of
MINUGUA, since there will be a marked improvement in the human rights situation if
MINUGUA can carry out its functions effectively. For the same reasons, we believe
that MINUGUA's operational presence in the country will be an element in enabling the
ongoing negotiations to move, as soon as possible, to a firm and lasting peace.

Peace process
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211. The means and methods of work provided for in the mandates of the Commission
on Human Rights and MINUGUA are also different, but complementary. The
Independent Expert's mandate is to examine the human rights situation in Guatemala
and evaluate the measures adopted by the Government in accordance with the
recommendations made to it by the Expert and to provide assistance in the field of
human rights. The former is not part of the specific mandate of MINUGUA, which is,
however, empowered to follow up complaints; this the Expert cannot do, because she is
not in the field, and so the mandate complements the overall examination referred to
above. With regard to assistance, the recommendations made in the report submitted to
the Commission are the result of the preceding evaluation and contain overall
assessments whose degree of detail and practical implementation may be the subject of

210. MINUGUA, for its part, is the result of an agreement between the Government of
Guatemala and URNG, and constitutes one of the key elements of the peace
negotiations which are continuing and whose positive results are desired by
Guatemalans and backed by the international community. The functions and
competence of the Mission are defined in the instrument calling for its establishment, in
which the parties wanted to place emphasis on certain civil and political rights. Its
presence in the country, as accepted by the Government in a headquarters agreement to
be concluded shortly, is based on the need for the direct verification of possible
violations of human rights resulting from incidents and situations occurring after its
establishment through the acceptance of complaints and their assessment and follow-up
in order to decide whether or not violations have occurred and, accordingly, help to
strengthen the institutions of the Office of the Human Rights Procurator, the Judiciary
and the Public Prosecutor's Office.

209. The Commission and MINUGUA have not been present in the country at the same
time or as a result of the same sources and mandates, but they have the same objective
of improving conditions for the enjoyment and exercise of the human rights protected
by the international provisions that are binding on Guatemala. The Commission's
consideration of human rights in Guatemala began in 1979; since then, various
mandates have been granted for the investigation of violations of human rights and for
the provision of assistance to the Government. The mandates must be seen in the
broader context of the goal of international cooperation for the promotion and
encouragement of respect for the human rights and fundamental freedoms of all without
discrimination, as stated in Article 1, paragraph 3, of the Charter of the United Nations.
In accordance with this guideline, in carrying out its work the Commission on Human
Rights focuses on the universality, interdependence and indivisibility of human rights,
as confirmed by the World Conference on Human Rights. The legal parameters of the
reports submitted annually to the Commission are those contained in the Universal
Declaration of Human Rights, customary international human rights law, and all the
universal, regional, general and particular treaties by which Guatemala has expressed its
consent to be bound. It is thus the institutionalized international community that
supports the Commission's action.

Expert is aware that this statement will be read in a context in which MINUGUA will
have been working for at least three months by the time the Commission comes to take
a decision. The aim is precisely to strengthen the means and methods of work of
MINUGUA and of the Commission on Human Rights in order to provide greater
assistance in the improvement of the human rights situation in Guatemala.

213. The day when Guatemala will be able to walk alone on the path of human rights
unaccompanied by agencies of the international community is undoubtedly less far off
than before. In any event, in the hope that this day will arrive in the best possible
conditions, the United Nations should not fail in its responsibility of assisting it in the
task of improving the human rights situation. This is the challenge from which the
coordinated and complementary work of MINUGUA and the Commission on Human
Rights must not shrink.

212. The two mandates require reports to different bodies. The Expert's reports are thus
submitted to the Commission as public documents, while MINUGUA's are, in
accordance with the Comprehensive Agreement, submitted to the Secretary-General of
the United Nations, to the parties and, possibly, to the General Assembly through the
Secretary-General.

technical cooperation; the substantiated opinions of MINUGUA and the Expert will
undoubtedly influence any decision on this question.

Communication N°2/2003, Ms A.T. v. Hungary
Views adopted by the Committee on the Elimination of Discrimination
against Women on 26 January 2005, on its thirty-second session
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VKHKDVQRWEHHQSULY\WRWKHFRXUWGRFXPHQWVDVDYLFWLPDQGWKHUHIRUHFDQQRWVXEPLW
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VDIHSODFHIRUKHUDQGKHUFKLOGUHQWROLYHDQGWKDWWKH6WDWHSDUW\HQVXUHWKDWWKHDXWKRU
UHFHLYHDGHTXDWHILQDQFLDODVVLVWDQFHLIQHHGHG7KH6WDWHSDUW\ZDVLQYLWHGWRLQIRUPWKH
:RUNLQJ*URXSDVVRRQDVSRVVLEOHRIDQ\FRQFUHWHDFWLRQWDNHQLQUHVSRQVHWRWKH
UHTXHVW


2Q)HEUXDU\WKH2IILFHVHQWDOHWWHUWRWKH1RWDU\RI)HUHQFYiURVORFDO
*RYHUQPHQWFRQWDLQLQJDGHWDLOHGGHVFULSWLRQRIWKHDXWKRU VDQGKHUFKLOGUHQ VVLWXDWLRQ
7KH2IILFHUHTXHVWHGWKH1RWDU\WRFRQYHQHDVRFDOOHG³FDVHFRQIHUHQFH´ZLWKWKHDLP
RIGHWHUPLQLQJWKHIXUWKHUQHFHVVDU\PHDVXUHVIRUSURPRWLQJHIIHFWLYHSURWHFWLRQRIWKH
DXWKRUDQGKHUFKLOGUHQ$VDW$SULOWKH2IILFHKDGQRWKDGDUHSO\WRWKDWOHWWHU


7KH6WDWHSDUW\IXUWKHULQIRUPHGWKH&RPPLWWHHWKDWRQ-DQXDU\WKH
2IILFHVHWXSFRQWDFWZLWKWKHFRPSHWHQWIDPLO\DQGFKLOGFDUHVHUYLFHDWWKH
)HUHQFYiURVORFDO*RYHUQPHQWLQRUGHUWRKDOWWKHGRPHVWLFYLRODWLRQVDJDLQVWWKHDXWKRU
DQGKHUFKLOGUHQ7KH6WDWHSDUW\VWDWHGWKDWXUJHQWPHDVXUHVZHUHHQIRUFHGIRUVHFXULQJ
WKHVDIHW\DQGWKHSHUVRQDOGHYHORSPHQWRIWKHFKLOGUHQ

 %\VXEPLVVLRQRI$SULOWKH6WDWHSDUW\LQIRUPHGWKH&RPPLWWHHWKDWWKH
*RYHUQPHQWDO2IILFHIRU(TXDO2SSRUWXQLWLHV KHUHLQDIWHU 2IILFH HVWDEOLVKHGFRQWDFW
ZLWKWKHDXWKRULQ-DQXDU\LQRUGHUWRLQTXLUHDERXWKHUVLWXDWLRQ,WWXUQHGRXWWKDW
DWWKDWWLPHWKHDXWKRUKDGKDGQROHJDOUHSUHVHQWDWLYHLQWKHSURFHHGLQJVDQGWKXVWKH
2IILFHUHWDLQHGDODZ\HUZLWKSURIHVVLRQDOH[SHULHQFHDQGSUDFWLFHLQFDVHVRIGRPHVWLF
YLROHQFHIRUKHU

WKURXJKZKLFKWKH\ZRXOGSURYLGHKHUZLWKLPPHGLDWHDQGHIIHFWLYHSURWHFWLRQLQ
DFFRUGDQFHZLWKWKH&RPPLWWHH¶VUHTXHVW

$GYDQFH8QHGLWHG9HUVLRQ





 7KH6WDWHSDUW\PDLQWDLQVWKDWDOWKRXJKWKHDXWKRUGLGQRWPDNHHIIHFWLYHXVHRI
WKHGRPHVWLFUHPHGLHVDYDLODEOHWRKHUDQGDOWKRXJKVRPHGRPHVWLFSURFHHGLQJVDUHVWLOO
SHQGLQJWKH6WDWHSDUW\GRHVQRWZLVKWRUDLVHDQ\SUHOLPLQDU\REMHFWLRQVDVWRWKH

 7KH6WDWHSDUW\VWDWHVWKDWWKHWZRVHWVRIFULPLQDOSURFHHGLQJV LHWKHFULPLQDO
SURFHHGLQJVUHJDUGLQJWKHVHSDUDWHLQFLGHQWVRIDVVDXOWDOOHJHGO\FRPPLWWHGRQ
-DQXDU\DQG-XO\ KDYHEHHQMRLQHG7KH3HVW&HQWUDO'LVWULFW&RXUW 3HVWL
.|]SRQWL.HUOHWL%tUyViJ KDVKHOGKHDULQJVRQ1RYHPEHU-DQXDU\DQG
)HEUXDU\WKHQH[WKHDULQJLVVFKHGXOHGIRU$SULO

 $SURFHHGLQJZDVEURXJKWDJDLQVW/)RQFKDUJHVRIDQDVVDXOWDOOHJHGO\
FRPPLWWHGRQ-XO\FDXVLQJEUXLVHVWRWKHDXWKRU¶VNLGQH\V7KRXJKWKH
LQYHVWLJDWLRQVZHUHWZLFHGLVFRQWLQXHGE\WKHSROLFH RQ'HFHPEHUDQG
'HFHPEHU WKH\ZHUHUHVXPHGE\RUGHURIWKHSXEOLFSURVHFXWRU¶VRIILFH:LWQHVVHV
DQGH[SHUWVZHUHKHDUGDQGDELOORILQGLFWPHQWZDVEURXJKWDJDLQVW/)RQ$XJXVW
EHIRUHWKH3HVW&HQWUDO'LVWULFW&RXUW 3HVWL.|]SRQWL.HUOHWL%tUyViJ 

 7KH6WDWHSDUW\VWDWHVWKDWVHYHUDOVHWVRIFULPLQDOSURFHHGLQJVZHUHLQVWLWXWHG
DJDLQVW/)RQFKDUJHVRIDVVDXOWDQGEDWWHU\2Q2FWREHUWKH3HVW&HQWUDO
'LVWULFW&RXUW 3HVWL.|]SRQWL.HUOHWL%tUyViJ FRQYLFWHG/)RQRQHFRXQWRIDVVDXOW
FRPPLWWHGRQ$SULODQGVHQWHQFHGKLPWRDILQHRI+8)7KH'LVWULFW
&RXUW 3HVWL.|]SRQWL.HUOHWL%tUyViJ DFTXLWWHG/)RQDQRWKHUFRXQWRIDVVDXOW
DOOHJHGO\FRPPLWWHGRQ-DQXDU\IRUODFNRIVXIILFLHQWHYLGHQFH7KHSXEOLF
SURVHFXWRU¶VRIILFHDSSHDOHGEXWWKHFDVHILOHZDVORVWRQLWVZD\WRWKH%XGDSHVW
5HJLRQDO&RXUW )ĘUYăURVL%tUyViJ 2Q$SULOWKH%XGDSHVW5HJLRQDO&RXUW
)ĘUYăURVL%tUyViJ RUGHUHGDQHZWULDO7KHSURFHHGLQJVZHUHUHVXPHGEHIRUHWKH3HVW
&HQWUDO'LVWULFW&RXUW 3HVWL.|]SRQWL.HUOHWL%tUyViJ DQGZHUHMRLQHGWRDQRWKHUVHWRI
FULPLQDOSURFHHGLQJVSHQGLQJDJDLQVW/)EHIRUHWKHVDPHFRXUW


2Q0D\WKHDXWKRUEURXJKWDQDFWLRQDJDLQVW/)EHIRUHWKH3HVW&HQWUDO
'LVWULFW&RXUW 3HVWL.|]SRQWL.HUOHWL%tUyViJ UHTXHVWLQJVHSDUDWLRQRIWKHLUFRPPRQ
SURSHUW\2Q-XO\WKH'LVWULFW&RXUW 3HVWL.|]SRQWL.HUOHWL%tUyViJ GLVPLVVHG
WKHDXWKRU¶VUHTXHVWIRULQWHULPPHDVXUHVRQWKHXVHDQGSRVVHVVLRQRIWKHFRPPRQIODW
RQJURXQGVWKDWWKHRWKHUVHWRISURFHHGLQJV WKH³WUHVSDVV´SURFHHGLQJV ZHUHSHQGLQJ
FRQFHUQLQJWKDWLVVXHDQGWKDWLWZDVQRWFRPSHWHQWWRGHFLGHWKHTXHVWLRQLQWKH
SURFHHGLQJVFRQFHUQLQJWKHGLYLVLRQRIWKHSURSHUW\7KH6WDWHSDUW\FRQWHQGVWKDWWKH
SURJUHVVRIWKHSURFHHGLQJVZDVFRQVLGHUDEO\KLQGHUHGE\WKHDXWKRU¶VODFNRIFR
RSHUDWLRQZLWKKHUWKHQFRXQVHODQGIDLOXUHWRVXEPLWWKHUHTXHVWHGGRFXPHQWV
)XUWKHUPRUHLWWXUQHGRXWWKDWWKHFRXSOH¶VRZQHUVKLSRIWKHIODWKDGQRWEHHQUHJLVWHUHG
DQGWKHFLYLOSURFHHGLQJVZHUHVXVSHQGHGLQWKLVFRQQHFWLRQ

KDGUHVRUWHGWR,QDVXSSOHPHQWDU\MXGJPHQWRI6HSWHPEHUWKH'LVWULFW&RXUW
3HVWL.|]SRQWL.HUOHWL%tUyViJ HVWDEOLVKHGWKDWWKHDXWKRUZDVHQWLWOHGWRXVHWKHIODW
EXWLWZDVQRWFRPSHWHQWWRHVWDEOLVKWKDWVKHZDVHQWLWOHGWRWKHH[FOXVLYHXVHRIWKHIODW
EHFDXVHVKHKDGQRWVXEPLWWHGDUHTXHVWWRWKDWHIIHFW7KHMXGJPHQWRI6HSWHPEHU
RIWKH%XGDSHVW5HJLRQDO&RXUW )ĘUYăURVL%tUyViJ FRQILUPHGWKH'LVWULFW&RXUW 3HVWL
.|]SRQWL.HUOHWL%tUyViJ ¶VGHFLVLRQ7KHDXWKRUVXEPLWWHGDSHWLWLRQIRUUHYLHZE\WKH
6XSUHPH&RXUWRQ'HFHPEHUDQGWKHVHSURFHHGLQJVZHUHWKXVVWLOOSHQGLQJDVDW
$SULOWKHGDWHRIWKHVXEPLVVLRQRIWKH6WDWHSDUW\¶VREVHUYDWLRQV

$GYDQFH8QHGLWHG9HUVLRQ









 7KHDXWKRUUHSRUWVWKDWKHUVLWXDWLRQKDVQRWFKDQJHGDQGVKHVWLOOOLYHVLQFRQVWDQW
IHDUDVUHJDUGVKHUIRUPHUSDUWQHU)URPWLPHWRWLPH/)KDVKDUDVVHGKHUDQG
WKUHDWHQHGWRPRYHEDFNLQWRWKHDSDUWPHQW

7KHDXWKRUVXEPLWVWKDWWKHORFDOFKLOGSURWHFWLRQDXWKRULW\PLQXWHVRIWKHRIILFLDO
FDVHFRQIHUHQFHRI0D\UHJDUGLQJKHUFDVHVWDWHWKDWLWFDQQRWSXWDQHQGWRKHU
WKUHDWHQLQJVLWXDWLRQXVLQJRIILFLDOPHDVXUHV,WUHFRPPHQGVWKDWVKHFRQWLQXHWRDVNIRU
KHOSIURPWKHSROLFHDVNIRUPHGLFDOGRFXPHQWDWLRQRILQMXULHVDVNIRUKHOSIURPKHU
H[WHQGHGIDPLO\DQGNHHSWKHDXWKRULW\LQIRUPHG7KHFKLOGSURWHFWLRQDXWKRULW\DOVR

 7KHDXWKRUIXUWKHUVWDWHVWKDWWKHSDUOLDPHQWDU\GHEDWHRQWKHGUDIWODZRQ
UHVWUDLQLQJRUGHUVKDVEHHQSRVWSRQHGXQWLOWKHDXWXPQ5HVLVWDQFHWRFKDQJHLVVDLGWR
EHVWURQJDQGGHFLVLRQPDNHUVDOOHJHGO\VWLOOGRQRWIXOO\XQGHUVWDQGZK\WKH\VKRXOG
LQWHUIHUHLQZKDWWKH\FRQVLGHUWREHWKHSULYDWHDIIDLUVRIIDPLOLHV7KHDXWKRUVXJJHVWV
WKDWDWLPHO\GHFLVLRQLQKHUFDVHPD\KHOSGHFLVLRQPDNHUVXQGHUVWDQGWKDWWKHHIIHFWLYH
SUHYHQWLRQRIDQGUHVSRQVHWRGRPHVWLFYLROHQFHDUHQRWRQO\GHPDQGVRIYLFWLPVDQG
³UDGLFDO´1*2VEXWDOVRRIWKHLQWHUQDWLRQDOKXPDQULJKWVFRPPXQLW\

 %\KHUVXEPLVVLRQRI-XQHWKHDXWKRUVWDWHVWKDWLQVSLWHRISURPLVHVWKH
RQO\VWHSWKDWKDVEHHQWDNHQXQGHUWKH'HFUHH'HFLVLRQRI3DUOLDPHQWRQWKH3UHYHQWLRQ
RIDQG5HVSRQVHWR'RPHVWLF9LROHQFHLVWKHHQWU\LQWRIRUFHRIWKHQHZSURWRFRORIWKH
SROLFHZKRQRZUHVSRQGWRGRPHVWLFYLROHQFHFDVHVEXWVWLOOQRWLQOLQHZLWKWKH
&RQYHQWLRQEDWWHUHUVDUHQRWWDNHQLQWRFXVWRG\DVWKLVZRXOGEHFRQVLGHUHGDYLRODWLRQ
RIWKHLUKXPDQULJKWV,QVWHDGDFFRUGLQJWRWKHPHGLDWKHSROLFHPRVWO\PHGLDWHRQWKH
VSRW

7KHDXWKRU¶VFRPPHQWVRQWKH6WDWHSDUW\¶VREVHUYDWLRQVRQDGPLVVLELOLW\DQGPHULWV



 $GGLWLRQDOO\WKH6WDWHSDUW\VWDWHVWKDWVSHFLDOHPSKDVLVKDVEHHQSXWRQWKH
KDQGOLQJRIFDVHVRIGRPHVWLFYLROHQFHE\WKHSROLFH7KH6WDWHSDUW\REVHUYHVWKDWWKH
HIIRUWVPDGHLQWKLVILHOGKDYHDOUHDG\EURXJKWDERXWVLJQLILFDQWUHVXOWVZKLFKZHUH
VXPPHGXSE\WKH1DWLRQDO+HDGTXDUWHUVRIWKH3ROLFHLQD3UHVV&RPPXQLFDWLRQLQ
'HFHPEHU1*2VKDYHDOVREHHQLQYROYHGLQWKHHODERUDWLRQRIWKHJRYHUQPHQWDO
SROLF\WRFRPEDWGRPHVWLFYLROHQFH

 7KH6WDWHSDUW\IXUWKHUVWDWHVWKDWLWKDVLPSOHPHQWHGYDULRXVPHDVXUHVWR
HOLPLQDWHGRPHVWLFYLROHQFH7KHVHPHDVXUHVLQFOXGHUHJLVWUDWLRQRIFULPLQDOSURFHHGLQJV
52%27=6$58 LQDPDQQHUWKDWZLOOIDFLOLWDWHWKHLGHQWLILFDWLRQRIWUHQGVLQRIIHQFHV
UHODWHGWRYLROHQFHZLWKLQWKHIDPLO\DVZHOODVWKHFROOHFWLRQRIGDWDWKHH[SDQGHG
RSHUDWLRQRIIDPLO\SURWHFWLRQVHUYLFHVE\-XO\LQFOXGLQJXQLWVIRULOOWUHDWHG
ZRPHQZLWKRXWFKLOGUHQLQ%XGDSHVWZKLFKLVWREHIROORZHGE\VHYHQUHJLRQDOFHQWUHV
7KHILUVWVKHOWHULVSODQQHGWREHVHWXSLQ7KH*RYHUQPHQWKDVSUHSDUHGD'UDIW
/DZWKDWZLOOHQWHULQWRIRUFHRQ-XO\SURYLGLQJIRUDQHZSURWHFWLYHUHPHG\IRU
YLFWLPVRIGRPHVWLFYLROHQFHQDPHO\DWHPSRUDU\UHVWUDLQLQJRUGHUWREHLVVXHGE\WKH
SROLFHDQGDUHVWUDLQLQJRUGHUWREHLVVXHGE\WKH&RXUWVDFFRPSDQLHGE\ILQHVLI
LQWHQWLRQDOO\GLVUHJDUGHGDQGKDVGHFLGHGWRLPSURYHWKHVXSSRUWVHUYLFHVDYDLODEOHWR
VXFKYLFWLPV

$GYDQFH8QHGLWHG9HUVLRQ

 ,QDVHFRQGUHVROXWLRQWKH3DUOLDPHQWKDVDOVRVWDWHGWKDWSUHYHQWLRQRIYLROHQFH
ZLWKLQWKHIDPLO\LVDKLJKSULRULW\LQWKHQDWLRQDOVWUDWHJ\RIFULPHSUHYHQWLRQDQG
GHVFULEHVWKHWDVNVRIYDULRXVDFWRUVRIWKH6WDWHDQGRIWKHVRFLHW\7KHVHLQFOXGHSURPSW
DQGHIIHFWLYHLQWHUYHQWLRQE\WKHSROLFHDQGRWKHULQYHVWLJDWLQJDXWKRULWLHVPHGLFDO
WUHDWPHQWRISDWKRORJLFDOO\DJJUHVVLYHSHUVRQVDQGDSSOLFDWLRQRISURWHFWLYHPHDVXUHVIRU
WKRVHZKROLYHLQWKHLUHQYLURQPHQWRSHUDWLRQRIKRXU³626´OLQHVRUJDQL]DWLRQRI
UHKDELOLWDWLRQSURJUDPPHVRUJDQL]DWLRQRIVSRUWDQGOHLVXUHWLPHDFWLYLWLHVIRU\RXWKVDQG
FKLOGUHQIURPYLROHQFHSURQHIDPLOLHVLQWHJUDWLRQRIQRQYLROHQWFRQIOLFWUHVROXWLRQ
WHFKQLTXHVDQGIDPLO\OLIHHGXFDWLRQLQWRWKHSXEOLFHGXFDWLRQDOV\VWHPHVWDEOLVKPHQW
DQGRSHUDWLRQRIFULVLVLQWHUYHQWLRQKRXVHVDVZHOODVPRWKHUDQGFKLOGFDUHFHQWUHVDQG
VXSSRUWIRUWKHDFFUHGLWDWLRQRIFLYLORUJDQL]DWLRQVE\PXQLFLSDOLWLHVDQGODXQFKLQJRID
PHGLDFDPSDLJQDJDLQVWYLROHQFHZLWKLQWKHIDPLO\

 +DYLQJUHDOL]HGWKDWWKHV\VWHPRIUHPHGLHVDJDLQVWGRPHVWLFYLROHQFHLV
LQFRPSOHWHLQ+XQJDULDQODZDQGWKDWWKHHIIHFWLYHQHVVRIWKHH[LVWLQJSURFHGXUHVLVQRW
VXIILFLHQWWKH6WDWHSDUW\VWDWHVWKDWLWKDVLQVWLWXWHGDFRPSUHKHQVLYHDFWLRQSURJUDPPH
DJDLQVWGRPHVWLFYLROHQFHLQ2Q$SULOWKH+XQJDULDQ3DUOLDPHQWDGRSWHGD
UHVROXWLRQRQWKHQDWLRQDOVWUDWHJ\IRUWKHSUHYHQWLRQDQGHIIHFWLYHWUHDWPHQWRIYLROHQFH
ZLWKLQWKHIDPLO\VHWWLQJIRUWKDQXPEHURIOHJLVODWLYHDQGRWKHUDFWLRQVWREHWDNHQLQWKH
ILHOGE\WKH6WDWHSDUW\7KHVHDFWLRQVLQFOXGHLQWURGXFLQJDUHVWUDLQLQJRUGHULQWR
OHJLVODWLRQHQVXULQJWKDWSURFHHGLQJVEHIRUHWKH&RXUWVRURWKHUDXWKRULWLHVLQGRPHVWLF
YLROHQFHFDVHVDUHJLYHQSULRULW\UHLQIRUFLQJH[LVWLQJZLWQHVVSURWHFWLRQUXOHVDQG
LQWURGXFLQJQHZUXOHVDLPHGDWHQVXULQJDGHTXDWHOHJDOSURWHFWLRQIRUWKHSHUVRQDO
VHFXULW\RIYLFWLPVRIYLROHQFHZLWKLQWKHIDPLO\HODERUDWLQJFOHDUSURWRFROVIRUWKH
SROLFHFKLOGFDUHRUJDQVDQGVRFLDODQGPHGLFDOLQVWLWXWLRQVH[WHQGLQJDQGPRGHUQL]LQJ
WKHQHWZRUNRIVKHOWHUVDQGVHWWLQJXSYLFWLPSURWHFWLRQFULVLVFHQWUHVSURYLGLQJIUHHOHJDO
DLGLQFHUWDLQFLUFXPVWDQFHVZRUNLQJRXWDFRPSOH[QDWLRQZLGHDFWLRQSURJUDPPHWR
HOLPLQDWHYLROHQFHZLWKLQWKHIDPLO\WKDWDSSOLHVVDQFWLRQVDQGSURWHFWLYHPHDVXUHV
WUDLQLQJRISURIHVVLRQDOVHQVXULQJGDWDFROOHFWLRQRQYLROHQFHZLWKLQWKHIDPLO\
UHTXHVWLQJWKHMXGLFLDU\WRRUJDQL]HWUDLQLQJIRUMXGJHVDQGWRILQGDZD\WRHQVXUHWKDW
FDVHVUHODWLQJWRYLROHQFHZLWKLQWKHIDPLO\DUHJLYHQSULRULW\DQGODXQFKLQJDQDWLRQZLGH
FDPSDLJQWRDGGUHVVLQGLIIHUHQFHWRYLROHQFHZLWKLQWKHIDPLO\DQGWKHSHUFHSWLRQRI
GRPHVWLFYLROHQFHDVDSULYDWHPDWWHUDQGWRUDLVHDZDUHQHVVRI6WDWHPXQLFLSDODQG
VRFLDORUJDQVDQGMRXUQDOLVWV,QWKHUHVROXWLRQRI$SULOE\WKH3DUOLDPHQWD
UHTXHVWZLWKGXHUHJDUGWRWKHVHSDUDWLRQRISRZHUVKDVEHHQDOVRSXWIRUZDUGWRWKH
1DWLRQDO&RXQFLORIWKH-XGLFLDU\WRRUJDQL]HWUDLQLQJIRUMXGJHVDQGWRILQGDZD\WR
HQVXUHWKDWFDVHVUHODWLQJWRYLROHQFHZLWKLQWKHIDPLO\DUHJLYHQSULRULW\,QWKH
UHVROXWLRQUHIHUHQFHLVPDGHDPRQJRWKHUVWRWKH&RQYHQWLRQRQWKH(OLPLQDWLRQRI$OO
)RUPVRI'LVFULPLQDWLRQDJDLQVW:RPHQWKHFRQFOXGLQJFRPPHQWVRIWKH&RPPLWWHHRQ
WKHFRPELQHGIRXUWKDQGILIWKSHULRGLFUHSRUWRI+XQJDU\DGRSWHGDWLWV([FHSWLRQDO
6HVVLRQLQ$XJXVWDQGWKH'HFODUDWLRQRQWKH(OLPLQDWLRQRI9LROHQFHDJDLQVW
:RPHQ

DGPLVVLELOLW\RIWKHFRPPXQLFDWLRQ$WWKHVDPHWLPHWKH6WDWHSDUW\DGPLWVWKDWWKHVH
UHPHGLHVZHUHQRWFDSDEOHRISURYLGLQJLPPHGLDWHSURWHFWLRQWRWKHDXWKRUIURPLOO
WUHDWPHQWE\KHUIRUPHUSDUWQHU

$GYDQFH8QHGLWHG9HUVLRQ









 %\KHUVXEPLVVLRQRI2FWREHUWKHDXWKRULQIRUPVWKH&RPPLWWHHWKDWWKH
3HVW&HQWUDO'LVWULFW&RXUW 3HVWL.|]SRQWL.HUOHWL%tUyViJ FRQYLFWHG/)RIWZR
FRXQWVRIFDXVLQJJULHYRXVERGLO\KDUPWRKHUDQGILQHGKLPIRUWKHHTXLYDOHQWRI
DSSUR[LPDWHO\86

 :LWKUHJDUGWRDUWLFOHSDUDJUDSKRIWKH2SWLRQDO3URWRFROWKH&RPPLWWHH
REVHUYHVWKDWWKH6WDWHSDUW\GRHVQRWZLVKWRUDLVHDQ\SUHOLPLQDU\REMHFWLRQVDVWRWKH
DGPLVVLELOLW\RIWKHFRPPXQLFDWLRQDQGIXUWKHUPRUHFRQFHGHVWKDWWKHFXUUHQWO\H[LVWLQJ
UHPHGLHVLQ+XQJDU\KDYHQRWEHHQFDSDEOHRISURYLGLQJLPPHGLDWHSURWHFWLRQWRWKH
DXWKRUIURPLOOWUHDWPHQWIURP/)7KH&RPPLWWHHDJUHHVZLWKWKLVDVVHVVPHQWDQG
FRQVLGHUVWKDWLWLVQRWSUHFOXGHGE\DUWLFOHSDUDJUDSKIURPFRQVLGHULQJWKH
FRPPXQLFDWLRQ


7KH&RPPLWWHHKDVDVFHUWDLQHGWKDWWKHPDWWHUKDVQRWDOUHDG\EHHQRULVEHLQJ
H[DPLQHGXQGHUDQRWKHUSURFHGXUHRILQWHUQDWLRQDOLQYHVWLJDWLRQRUVHWWOHPHQW

 ,QDFFRUGDQFHZLWKUXOHRILWVUXOHVRISURFHGXUHWKH&RPPLWWHHVKDOOGHFLGH
ZKHWKHUWKHFRPPXQLFDWLRQLVDGPLVVLEOHRULQDGPLVVLEOHXQGHUWKH2SWLRQDO3URWRFROWR
WKH&RQYHQWLRQ3XUVXDQWWRUXOHSDUDJUDSKRILWVUXOHVRISURFHGXUHLWVKDOOGRVR
EHIRUHFRQVLGHULQJWKHPHULWVRIWKHFRPPXQLFDWLRQ

,VVXHVDQGSURFHHGLQJVEHIRUHWKH&RPPLWWHH
&RQVLGHUDWLRQRIDGPLVVLELOLW\



 %DVHGRQWKHH[SHULHQFHRIWKH2IILFHLQWKHSUHVHQWFDVHDVZHOODVLQJHQHUDOLW
LVFRQFHGHGWKDWWKHOHJDODQGLQVWLWXWLRQDOV\VWHPLQ+XQJDU\LVQRWUHDG\\HWWRHQVXUH
WKHLQWHUQDWLRQDOO\H[SHFWHGFRRUGLQDWHGFRPSUHKHQVLYHDQGHIIHFWLYHSURWHFWLRQDQG
VXSSRUWIRUWKHYLFWLPVRIGRPHVWLFYLROHQFH


7KH6WDWHSDUW\DGPLWVWKDWWKHH[SHULHQFHRIWKH2IILFHDQGWKHLQIRUPDWLRQLWKDV
VKRZVWKDWGRPHVWLFYLROHQFHFDVHVDVVXFKGRQRWHQMR\KLJKSULRULW\LQFRXUW
SURFHHGLQJV

 7KH6WDWHSDUW\FRQILUPVWKDWWKH'UDIW$FWRQ5HVWUDLQLQJ2UGHUVWKDWDSSOLHVWR
FDVHVRIYLROHQFHZLWKLQWKHIDPLO\KDVEHHQSRVWSRQHGWRWKHDXWXPQVHVVLRQRI
3DUOLDPHQW

 %\QRWHGDWHG$XJXVWWKH6WDWHSDUW\DUJXHVWKDWDOWKRXJKDOOWDVNVWKDW
WKH'HFUHH'HFLVLRQRI3DUOLDPHQWRQWKH3UHYHQWLRQRIDQG5HVSRQVHWR'RPHVWLF
9LROHQFHSUHVFULEHVKDYHQRW\HWEHHQFRPSOHWHO\LPSOHPHQWHGVRPHSRVLWLYHVWHSV
LQFOXGLQJQHZQRUPVLQWKHILHOGRIFULPHSUHYHQWLRQDQG$FW/;;;  RQWKH
FRQGLWLRQVXQGHUZKLFKOHJDODVVLVWDQFHLVJLYHQWRWKRVHLQQHHGKDYHEHHQWDNHQ7KHVH
GRFXPHQWVDUHVDLGWRSURYLGHDQRSSRUWXQLW\WRHVWDEOLVKDQDWLRQDOQHWZRUNRI
FRPSUHKHQVLYHOHJDODQGVRFLDOVXSSRUWIRUIXWXUHYLFWLPVRIGRPHVWLFYLROHQFH

6XSSOHPHQWDU\REVHUYDWLRQVRIWKH6WDWHSDUW\



$GYDQFH8QHGLWHG9HUVLRQ


7KH&RPPLWWHHQHYHUWKHOHVVZLVKHVWRPDNHVRPHREVHUYDWLRQVDVWRWKH6WDWH
SDUW\¶VFRPPHQWLQLWVVXEPLVVLRQRI$SULOWKDWVRPHGRPHVWLFSURFHHGLQJVDUH
VWLOOSHQGLQJ,QWKHFLYLOPDWWHURI/)¶VDFFHVVWRWKHIDPLO\¶VDSDUWPHQWDFFRUGLQJWR
WKHDXWKRU¶VVXEPLVVLRQRI-XQHWKHSHWLWLRQIRUUHYLHZE\WKH6XSUHPH&RXUW
ZDVGLVPLVVHGRQ0DUFK7KHFLYLOPDWWHURQWKHGLVWULEXWLRQRIWKHFRPPRQ
SURSHUW\RQWKHRWKHUKDQGKDVEHHQVXVSHQGHGRYHUWKHLVVXHRIUHJLVWUDWLRQIRUDQ

 %\KHUVXEPLVVLRQRI-XQHWKHDXWKRULQIRUPVWKH&RPPLWWHHWKDWWKH
FULPLQDOSURFHHGLQJDJDLQVW/)KDYHEHHQSRVWSRQHGXQWLO2FWREHULQRUGHUWR
KHDUWKHWHVWLPRQ\RIDSROLFHPDQEHFDXVHWKHMXGJHWKLQNVWKDWWKHUHLVDVOLJKW
GLVFUHSDQF\EHWZHHQWZRSROLFHUHSRUWV

 7KHDXWKRUUHTXHVWVWKDWWKH&RPPLWWHHGHFODUHKHUFRPPXQLFDWLRQDGPLVVLEOH
ZLWKRXWGHOD\DQGGHFLGHRQWKHPHULWVWKDWWKHULJKWVXQGHUWKH&RQYHQWLRQKDYHEHHQ
YLRODWHGE\WKH6WDWHSDUW\6KHUHTXHVWVWKDWWKH&RPPLWWHHUHFRPPHQGWRWKH6WDWHSDUW\
WRXUJHQWO\LQWURGXFHHIIHFWLYHODZVDQGPHDVXUHVWRZDUGVWKHSUHYHQWLRQRIDQG
HIIHFWLYHUHVSRQVHWRGRPHVWLFYLROHQFHLQKHUVSHFLILFFDVHDQGJHQHUDOO\7KHDXWKRU
IXUWKHUPRUHVHHNVFRPSHQVDWLRQIRUORQJ\HDUVRIVXIIHULQJWKDWKDYHEHHQGLUHFWO\
UHODWHGWRWKHVHYHUHDQGVHULRXVYLRODWLRQVRIWKH&RQYHQWLRQ7KHDXWKRUEHOLHYHVWKDW
WKHPRVWHIIHFWLYHZD\ZRXOGEHWRSURYLGHKHUZLWKDVDIHKRPHZKHUHVKHFRXOGOLYHLQ
VDIHW\DQGSHDFHZLWKKHUFKLOGUHQZLWKRXWFRQVWDQWIHDURIKHUEDWWHUHU¶V³ODZIXO´UHWXUQ
DQGRUVXEVWDQWLDOILQDQFLDOFRPSHQVDWLRQ

 7KHDXWKRUUHIXWHVWKH6WDWHSDUW\¶VDUJXPHQWWKDWVKHGLGQRWVXEPLWDUHTXHVWIRU
WKHH[FOXVLYHXVHRIWKHDSDUWPHQW7KHFRXUWRIWKHVHFRQGLQVWDQFH )ĘUYăURVL%tUyViJ 
RUGHUHGWKHFRXUWRIWKHILUVWLQVWDQFH 3HVWL.|]SRQWL.HUOHWL%tUyViJ WRUHWU\WKHFDVH
QDPHO\EHFDXVHLWKDGIDLOHGWRGHFLGHRQWKHPHULWVRIWKHUHTXHVW6KHEHOLHYHVWKDWLWLV
FOHDUIURPWKHFRQWH[WDQGIURPKHUFRXUWGRFXPHQWVLQFOXGLQJGHFLVLRQVWKDWVKHKDG
UHTXHVWHGVROHSRVVHVVLRQRIWKHDSDUWPHQWWRDYRLGDFRQWLQXDWLRQRIWKHYLROHQFH
+RZHYHUVKHVWDWHVWKDWXQGHUWKHHVWDEOLVKHGODZDQGMXULVSUXGHQFHLQWKH6WDWHSDUW\
EDWWHUHGLQGLYLGXDOVKDYHQRULJKWWRWKHH[FOXVLYHXVHRIWKHMRLQWO\RZQHGOHDVHG
DSDUWPHQWVRQJURXQGVRIGRPHVWLFYLROHQFH

 2Q0DUFKWKH6XSUHPH&RXUWGLVPLVVHGWKHSHWLWLRQDUJXLQJDPRQJ
RWKHUWKLQJVWKDWWKHMXULVSUXGHQFHLVHVWDEOLVKHGZLWKUHJDUGWRWKHOHJDOLVVXHUDLVHGLQ
WKHSHWLWLRQ

 7KHDXWKRUUHIHUVWRWKHFLYLOSURFHHGLQJVLQSDUWLFXODUWRWKHSHWLWLRQIRUUHYLHZ
E\WKH6XSUHPH&RXUWWKDWVKHFRQVLGHUVWREHDQH[WUDRUGLQDU\UHPHG\EXWVXEPLWWHG
QRQHWKHOHVV6KHVWDWHVWKDWLQUHVSRQVHWRWKH&RPPLWWHH¶VLQWHUYHQWLRQWKH6WDWHSDUW\
FRYHUHGWKHOHJDOFRVWVRIVXSSOHPHQWLQJKHUSHWLWLRQZLWKDGGLWLRQDODUJXPHQWV

 $VDW-XQHDFFRUGLQJWRWKHDXWKRUWKHFULPLQDOSURFHHGLQJDJDLQVW/)
ZHUHVWLOORQJRLQJ$KHDULQJVFKHGXOHGIRU$SULOZDVSRVWSRQHGWR0D\DQGDVWKH
MXGJHZDVUHSRUWHGO\WRREXV\WRKHDUWKHFDVHWKHFULPLQDOSURFHHGLQJVZHUHDJDLQ
SRVWSRQHGXQWLO-XQH7KHDXWKRUEHOLHYHVWKDWZKDWHYHUWKHRXWFRPHWKH
FULPLQDOSURFHHGLQJVKDYHEHHQVROHQJWK\DQGKHUVDIHW\VRVHYHUHO\QHJOHFWHGWKDWVKH
KDVQRWUHFHLYHGWKHWLPHO\DQGHIIHFWLYHSURWHFWLRQDQGWKHUHPHG\WRZKLFKVKHLV
HQWLWOHGXQGHUWKH&RQYHQWLRQDQG*HQHUDO5HFRPPHQGDWLRQ1RRIWKH&RPPLWWHH

UHSRUWHGO\VWDWHVWKDWLWZRXOGVXPPRQ/)DQGJLYHKLPDZDUQLQJLQFDVHWKHEDWWHULQJ
FRQWLQXHV

$GYDQFH8QHGLWHG9HUVLRQ







 7KH&RPPLWWHHUHFDOOVLWVJHQHUDOUHFRPPHQGDWLRQ1RRQYLROHQFHDJDLQVW
ZRPHQZKLFKVWDWHVWKDW³«>7@KHGHILQLWLRQRIGLVFULPLQDWLRQLQFOXGHVJHQGHUEDVHG
YLROHQFH´DQGWKDW³>*@HQGHUEDVHGYLROHQFHPD\EUHDFKVSHFLILFSURYLVLRQVRIWKH
&RQYHQWLRQUHJDUGOHVVRIZKHWKHUWKRVHSURYLVLRQVH[SUHVVO\PHQWLRQYLROHQFH´
)XUWKHUPRUHWKHJHQHUDOUHFRPPHQGDWLRQDGGUHVVHVWKHTXHVWLRQRIZKHWKHU6WDWHV
SDUWLHVFDQEHKHOGDFFRXQWDEOHIRUWKHFRQGXFWRIQRQ6WDWHDFWRUVLQVWDWLQJWKDW
³«GLVFULPLQDWLRQXQGHUWKH&RQYHQWLRQLVQRWUHVWULFWHGWRDFWLRQE\RURQEHKDOIRI
*RYHUQPHQWV«´DQG³>8@QGHUJHQHUDOLQWHUQDWLRQDOODZDQGVSHFLILFKXPDQULJKWV
FRYHQDQWV6WDWHVPD\DOVREHUHVSRQVLEOHIRUSULYDWHDFWVLIWKH\IDLOWRDFWZLWKGXH



7KH&RPPLWWHHDGGUHVVHGDUWLFOHVDQGWRJHWKHULQLWVJHQHUDO
UHFRPPHQGDWLRQ1RLQGHDOLQJZLWKIDPLO\YLROHQFH,QLWVJHQHUDOUHFRPPHQGDWLRQ
1RWKH&RPPLWWHHVWUHVVHGWKDW³WKHSURYLVLRQVRI*HQHUDO5HFRPPHQGDWLRQ«
FRQFHUQLQJYLROHQFHDJDLQVWZRPHQKDYHJUHDWVLJQLILFDQFHIRUZRPHQ VDELOLWLHVWRHQMR\
ULJKWVDQGIUHHGRPVRQDQHTXDOEDVLVZLWKPHQ´,WKDVVWDWHGRQPDQ\RFFDVLRQVWKDW
WUDGLWLRQDODWWLWXGHVE\ZKLFKZRPHQDUHUHJDUGHGDVVXERUGLQDWHWRPHQFRQWULEXWHWR
YLROHQFHDJDLQVWWKHP7KH&RPPLWWHHUHFRJQL]HGWKRVHYHU\DWWLWXGHVZKHQLWFRQVLGHUHG
WKHFRPELQHGIRXUWKDQGILIWKSHULRGLFUHSRUWRI+XQJDU\LQDQGZDVFRQFHUQHG
DERXWWKH³SHUVLVWHQFHRIHQWUHQFKHGWUDGLWLRQDOVWHUHRW\SHVUHJDUGLQJWKHUROHDQG
UHVSRQVLELOLWLHVRIZRPHQDQGPHQLQWKHIDPLO\«´,QUHVSHFWRIWKHLQVWDQWFDVHEHIRUH
WKH&RPPLWWHHWKHIDFWVRIWKHFRPPXQLFDWLRQUHYHDODVSHFWVRIWKHUHODWLRQVKLSV

 7KH&RPPLWWHHKDVFRQVLGHUHGWKHSUHVHQWFRPPXQLFDWLRQLQOLJKWRIDOOWKH
LQIRUPDWLRQPDGHDYDLODEOHWRLWE\WKHDXWKRUDQGE\WKH6WDWHSDUW\DVSURYLGHGLQ
DUWLFOHSDUDJUDSKRIWKH2SWLRQDO3URWRFRO

&RQVLGHUDWLRQRIWKHPHULWV



 7KH&RPPLWWHHKDVQRUHDVRQWRILQGWKHFRPPXQLFDWLRQLQDGPLVVLEOHRQDQ\
RWKHUJURXQGVDQGWKXVILQGVWKHFRPPXQLFDWLRQDGPLVVLEOH

 $VWRWKHIDFWVWKDWDUHWKHVXEMHFWRIWKHFRPPXQLFDWLRQWKH&RPPLWWHHREVHUYHV
WKDWWKHDXWKRUSRLQWVRXWWKDWPRVWRIWKHLQFLGHQWVFRPSODLQHGRIWRRNSODFHSULRUWR
0DUFKZKHQWKH2SWLRQDO3URWRFROHQWHUHGLQWRIRUFHIRU+XQJDU\6KHDUJXHV
KRZHYHUWKDWWKHLQFLGHQWVRIVHYHUHSK\VLFDOYLROHQFHWKDWDUHPHGLFDOO\GRFXPHQWHG
DQGZKLFKDUHSDUWRIDQDOOHJHGO\ODUJHUQXPEHUFRQVWLWXWHHOHPHQWVRIDFOHDUFRQWLQXXP
RIUHJXODUGRPHVWLFYLROHQFHDQGWKDWKHUOLIHZDVVWLOOLQGDQJHUDVGRFXPHQWHGE\WKH
EDWWHULQJZKLFKWRRNSODFH-XO\WKDWLVDIWHUWKH2SWLRQDO3URWRFROFDPHLQWR
IRUFHIRU+XQJDU\7KH&RPPLWWHHLVSHUVXDGHGWKDWLWLVFRPSHWHQWUDWLRQHWHPSRULVWR
FRQVLGHUWKHFRPPXQLFDWLRQLQLWVHQWLUHW\EHFDXVHWKHIDFWVWKDWDUHWKHVXEMHFWRIWKH
FRPPXQLFDWLRQFRYHUWKHDOOHJHGODFNRISURWHFWLRQDOOHJHGFXOSDEOHLQDFWLRQRQWKHSDUW
RIWKH6WDWHSDUW\IRUWKHVHULHVRIVHYHUHLQFLGHQWVRIEDWWHULQJDQGWKUHDWVRIIXUWKHU
YLROHQFHWKDWKDVXQLQWHUUXSWHGO\FKDUDFWHUL]HGWKHSHULRGEHJLQQLQJLQWRWKH
SUHVHQW

GLOLJHQFHWRSUHYHQWYLRODWLRQVRIULJKWVRUWRLQYHVWLJDWHDQGSXQLVKDFWVRIYLROHQFHDQG
IRUSURYLGLQJFRPSHQVDWLRQ´$JDLQVWWKLVEDFNGURSWKHLPPHGLDWHLVVXHIDFLQJWKH
&RPPLWWHHLVZKHWKHUWKHDXWKRURIWKHFRPPXQLFDWLRQLVWKHYLFWLPRIDYLRODWLRQRI
DUWLFOHV D  E DQG H  D DQGRIWKH&RQYHQWLRQEHFDXVHDVVKHDOOHJHVIRUWKH
SDVWIRXU\HDUVWKH6WDWHSDUW\KDVIDLOHGLQLWVGXW\WRSURYLGHKHUZLWKHIIHFWLYH
SURWHFWLRQIURPWKHVHULRXVULVNWRKHUSK\VLFDOLQWHJULW\SK\VLFDODQGPHQWDOKHDOWKDQG
OLIHE\KHUIRUPHUFRPPRQODZKXVEDQG

XQGLVFORVHGSHULRGRIWLPH7KH&RPPLWWHHFRQVLGHUVKRZHYHUWKDWWKHHYHQWXDO
RXWFRPHRIWKLVSURFHHGLQJLVQRWOLNHO\WREULQJHIIHFWLYHUHOLHIYLVjYLVWKHFXUUHQWOLIH
WKUHDWHQLQJYLRODWLRQRIWKH&RQYHQWLRQRIZKLFKWKHDXWKRUKDVFRPSODLQHG,QDGGLWLRQ
WKH&RPPLWWHHQRWHVWKDWWZRVHWVRIFULPLQDOSURFHHGLQJVDJDLQVW/)RQFKDUJHVRI
DVVDXOWDQGEDWWHU\DOOHJHGO\FRPPLWWHGRQ-DQXDU\DQG-XO\ZHUH
MRLQHGDQGDFFRUGLQJWRWKHDXWKRUZHUHGHFLGHGRQ2FWREHUE\FRQYLFWLQJ/)
DQGLPSRVLQJDILQHHTXLYDOHQWWRDSSUR[LPDWHO\867KH&RPPLWWHHKDVQRWEHHQ
LQIRUPHGDVWRZKHWKHUWKHFRQYLFWLRQDQGRUVHQWHQFHPD\RUZLOOEHDSSHDOHG
1RQHWKHOHVVWKH&RPPLWWHHLVRIWKHYLHZWKDWVXFKDGHOD\RIRYHUWKUHH\HDUVIURPWKH
GDWHVRIWKHLQFLGHQWVLQTXHVWLRQZRXOGDPRXQWWRDQXQUHDVRQDEO\SURORQJHGGHOD\
ZLWKLQWKHPHDQLQJRIDUWLFOHSDUDJUDSKRIWKH2SWLRQDO3URWRFROSDUWLFXODUO\
FRQVLGHULQJWKDWWKHDXWKRUKDVEHHQDWULVNRILUUHSDUDEOHKDUPDQGWKUHDWVWRKHUOLIH
GXULQJWKDWSHULRG$GGLWLRQDOO\WKH&RPPLWWHHWDNHVDFFRXQWRIWKHIDFWWKDWVKHKDGQR
SRVVLELOLW\RIREWDLQLQJWHPSRUDU\SURWHFWLRQZKLOHFULPLQDOSURFHHGLQJVZHUHLQSURJUHVV
DQGWKDWWKHGHIHQGDQWKDGDWQRWLPHEHHQGHWDLQHG


:LWKUHJDUGWRDUWLFOH D  E DQG H WKH&RPPLWWHHQRWHVWKDWWKH6WDWHSDUW\
KDVDGPLWWHGWKDWWKHUHPHGLHVSXUVXHGE\WKHDXWKRUZHUHQRWFDSDEOHRISURYLGLQJ
LPPHGLDWHSURWHFWLRQWRKHUDJDLQVWLOOWUHDWPHQWE\KHUIRUPHUSDUWQHUDQGIXUWKHUPRUH
WKDWOHJDODQGLQVWLWXWLRQDODUUDQJHPHQWVLQWKH6WDWHSDUW\DUHQRW\HWUHDG\WRHQVXUHWKH
LQWHUQDWLRQDOO\H[SHFWHGFRRUGLQDWHGFRPSUHKHQVLYHDQGHIIHFWLYHSURWHFWLRQDQG
VXSSRUWIRUWKHYLFWLPVRIGRPHVWLFYLROHQFH:KLOHDSSUHFLDWLQJWKH6WDWHSDUW\¶VHIIRUWV
DWLQVWLWXWLQJDFRPSUHKHQVLYHDFWLRQSURJUDPPHDJDLQVWGRPHVWLFYLROHQFHDQGWKHOHJDO
DQGRWKHUPHDVXUHVHQYLVDJHGWKH&RPPLWWHHEHOLHYHVWKDWWKHVHKDYH\HWWREHQHILWWKH
DXWKRUDQGDGGUHVVKHUSHUVLVWHQWVLWXDWLRQRILQVHFXULW\7KH&RPPLWWHHIXUWKHUQRWHVWKH
6WDWHSDUW\¶VJHQHUDODVVHVVPHQWWKDWGRPHVWLFYLROHQFHFDVHVDVVXFKGRQRWHQMR\KLJK
SULRULW\LQFRXUWSURFHHGLQJV7KH&RPPLWWHHLVRIWKHRSLQLRQWKDWWKHGHVFULSWLRQ
SURYLGHGRIWKHSURFHHGLQJVUHVRUWHGWRLQWKHSUHVHQWFDVHERWKWKHFLYLODQGFULPLQDO
SURFHHGLQJVFRLQFLGHVZLWKWKLVJHQHUDODVVHVVPHQW:RPHQ¶VKXPDQULJKWVWROLIHDQG
WRSK\VLFDODQGPHQWDOLQWHJULW\FDQQRWEHVXSHUVHGHGE\RWKHUULJKWVLQFOXGLQJWKHULJKW
WRSURSHUW\DQGWKHULJKWWRSULYDF\7KH&RPPLWWHHDOVRWDNHVQRWHWKDWWKH6WDWHSDUW\
GRHVQRWRIIHULQIRUPDWLRQDVWRWKHH[LVWHQFHRIDOWHUQDWLYHDYHQXHVWKDWWKHDXWKRUPD\
KDYHSXUVXHGWKDWZRXOGKDYHSURYLGHGVXIILFLHQWSURWHFWLRQRUVHFXULW\IURPWKHGDQJHU
RIFRQWLQXHGYLROHQFH,QWKLVFRQQHFWLRQWKH&RPPLWWHHUHFDOOVLWVFRQFOXGLQJ
FRPPHQWVIURP$XJXVWRQWKH6WDWHSDUW\¶VFRPELQHGIRXUWKDQGILIWKSHULRGLF
UHSRUWWKDWVWDWHV³«>7@KH&RPPLWWHHLVFRQFHUQHGDERXWWKHSUHYDOHQFHRIYLROHQFH
DJDLQVWZRPHQDQGJLUOVLQFOXGLQJGRPHVWLFYLROHQFH,WLVSDUWLFXODUO\FRQFHUQHGWKDWQR
VSHFLILFOHJLVODWLRQKDVEHHQHQDFWHGWRFRPEDWGRPHVWLFYLROHQFHDQGVH[XDOKDUDVVPHQW
DQGWKDWQRSURWHFWLRQRUH[FOXVLRQRUGHUVRUVKHOWHUVH[LVWIRUWKHLPPHGLDWHSURWHFWLRQRI
ZRPHQYLFWLPVRIGRPHVWLFYLROHQFH´%HDULQJWKLVLQPLQGWKH&RPPLWWHHFRQFOXGHV
WKDWWKHREOLJDWLRQVRIWKH6WDWHSDUW\WKDWDUHVHWRXWLQDUWLFOH D  E DQG H RIWKH
&RQYHQWLRQH[WHQGWRWKHSUHYHQWLRQRIDQGSURWHFWLRQIURPYLROHQFHDJDLQVWZRPHQDQG
LQWKHLQVWDQWFDVHUHPDLQXQIXOILOOHGDQGFRQVWLWXWHDYLRODWLRQRIWKHDXWKRU¶VKXPDQ
ULJKWVDQGIXQGDPHQWDOIUHHGRPVSDUWLFXODUO\KHUULJKWWRVHFXULW\RISHUVRQ

$GYDQFH8QHGLWHG9HUVLRQ

$GYDQFH8QHGLWHG9HUVLRQ

FRQFHUQLQJWKHDXWKRURIWKHFRPPXQLFDWLRQ

JHQHUDO





LLL
WDNHDOOQHFHVVDU\PHDVXUHVWRHQVXUHWKDWWKHQDWLRQDOVWUDWHJ\IRUWKHSUHYHQWLRQ
DQGHIIHFWLYHWUHDWPHQWRIYLROHQFHZLWKLQWKHIDPLO\LVSURPSWO\LPSOHPHQWHGDQG
HYDOXDWHG

LL
DVVXUHYLFWLPVRIGRPHVWLFYLROHQFHWKHPD[LPXPSURWHFWLRQRIWKHODZE\DFWLQJ
ZLWKGXHGLOLJHQFHWRSUHYHQWDQGUHVSRQGWRVXFKYLROHQFHDJDLQVWZRPHQ

L
UHVSHFWSURWHFWSURPRWHDQGIXOILOOZRPHQ¶VKXPDQULJKWVLQFOXGLQJWKHLUULJKW
WREHIUHHIURPDOOIRUPVRIGRPHVWLFYLROHQFHLQFOXGLQJLQWLPLGDWLRQDQGWKUHDWVRI
YLROHQFH

,,



LL
HQVXUHWKDW$7LVJLYHQDVDIHKRPHLQZKLFKWROLYHZLWKKHUFKLOGUHQUHFHLYHV
DSSURSULDWHFKLOGVXSSRUWDQGOHJDODVVLVWDQFHDQGWKDWVKHUHFHLYHVUHSDUDWLRQ
SURSRUWLRQDWHWRWKHSK\VLFDODQGPHQWDOKDUPXQGHUJRQHDQGWRWKHJUDYLW\RIWKH
YLRODWLRQVRIKHUULJKWV



L
WDNHLPPHGLDWHDQGHIIHFWLYHPHDVXUHVWRJXDUDQWHHWKHSK\VLFDODQGPHQWDO
LQWHJULW\RI$7DQGKHUIDPLO\DQG

,

 $FWLQJXQGHUDUWLFOHSDUDJUDSKRIWKH2SWLRQDO3URWRFROWRWKH&RQYHQWLRQRQ
WKH(OLPLQDWLRQRI$OO)RUPVRI'LVFULPLQDWLRQDJDLQVW:RPHQWKH&RPPLWWHHLVRIWKH
YLHZWKDWWKH6WDWHSDUW\KDVIDLOHGWRIXOILOOLWVREOLJDWLRQVDQGKDVWKHUHE\YLRODWHGWKH
ULJKWVRIWKHDXWKRUXQGHUDUWLFOH D  E DQG H DQGDUWLFOH D LQFRQMXQFWLRQZLWK
DUWLFOHRIWKH&RQYHQWLRQRQWKH(OLPLQDWLRQRI$OO)RUPVRI'LVFULPLQDWLRQDJDLQVW
:RPHQDQGPDNHVWKHIROORZLQJUHFRPPHQGDWLRQVWRWKH6WDWHSDUW\

 7KH&RPPLWWHHDOVRQRWHVWKDWWKHODFNRIHIIHFWLYHOHJDODQGRWKHUPHDVXUHV
SUHYHQWHGWKH6WDWHSDUW\IURPGHDOLQJLQDVDWLVIDFWRU\PDQQHUZLWKWKH&RPPLWWHH¶V
UHTXHVWIRULQWHULPPHDVXUHV

LY
WDNHDOOQHFHVVDU\PHDVXUHVWRSURYLGHUHJXODUWUDLQLQJRQWKH&RQYHQWLRQRQWKH
(OLPLQDWLRQRI$OO)RUPVRI'LVFULPLQDWLRQDJDLQVW:RPHQDQGWKH2SWLRQDO3URWRFRO
WKHUHWRWRMXGJHVODZ\HUVDQGODZHQIRUFHPHQWRIILFLDOV

EHWZHHQWKHVH[HVDQGDWWLWXGHVWRZDUGVZRPHQWKDWWKH&RPPLWWHHUHFRJQL]HGYLVjYLV
WKHFRXQWU\DVDZKROH)RUIRXU\HDUVDQGFRQWLQXLQJWRWKHSUHVHQWGD\WKHDXWKRUKDV
IHOWWKUHDWHQHGE\KHUIRUPHUFRPPRQODZKXVEDQG±WKHIDWKHURIKHUWZRFKLOGUHQ7KH
DXWKRUKDVEHHQEDWWHUHGE\WKHVDPHPDQLHKHUIRUPHUFRPPRQODZKXVEDQG6KHKDV
EHHQXQVXFFHVVIXOHLWKHUWKURXJKFLYLORUFULPLQDOSURFHHGLQJVWRWHPSRUDULO\RU
SHUPDQHQWO\EDU/)IURPWKHDSDUWPHQWZKHUHVKHDQGKHUFKLOGUHQKDYHFRQWLQXHGWR
UHVLGH7KHDXWKRUFRXOGQRWKDYHDVNHGIRUDUHVWUDLQLQJRUSURWHFWLRQRUGHUVLQFHQHLWKHU
RSWLRQFXUUHQWO\H[LVWVLQWKH6WDWHSDUW\6KHKDVEHHQXQDEOHWRIOHHWRDVKHOWHUEHFDXVH
QRQHDUHHTXLSSHGWRWDNHKHULQWRJHWKHUZLWKKHUFKLOGUHQRQHRIZKRPLVIXOO\
GLVDEOHG1RQHRIWKHVHIDFWVKDYHEHHQGLVSXWHGE\WKH6WDWHSDUW\DQGFRQVLGHUHG
WRJHWKHUWKH\LQGLFDWHWKDWWKHULJKWVRIWKHDXWKRUXQGHUDUWLFOHV D DQGRIWKH
&RQYHQWLRQKDYHEHHQYLRODWHG





 ,QDFFRUGDQFHZLWKDUWLFOHSDUDJUDSKRIWKH2SWLRQDO3URWRFROWKH6WDWHSDUW\
VKDOOJLYHGXHFRQVLGHUDWLRQWRWKHYLHZVRIWKH&RPPLWWHHWRJHWKHUZLWKLWV
UHFRPPHQGDWLRQVDQGVKDOOVXEPLWWRWKH&RPPLWWHHZLWKLQVL[PRQWKVDZULWWHQ
UHVSRQVHLQFOXGLQJDQ\LQIRUPDWLRQRQDQ\DFWLRQWDNHQLQWKHOLJKWRIWKHYLHZVDQG
UHFRPPHQGDWLRQVRIWKH&RPPLWWHH7KH6WDWHSDUW\LVDOVRUHTXHVWHGWRSXEOLVKWKH
&RPPLWWHH¶VYLHZVDQGUHFRPPHQGDWLRQVDQGWRKDYHWKHPWUDQVODWHGLQWRWKH+XQJDULDQ
ODQJXDJHDQGZLGHO\GLVWULEXWHGLQRUGHUWRUHDFKDOOUHOHYDQWVHFWRUVRIVRFLHW\



YLLL SURYLGHRIIHQGHUVZLWKUHKDELOLWDWLRQSURJUDPPHVDQGSURJUDPPHVRQQRQYLROHQW
FRQIOLFWUHVROXWLRQPHWKRGV

YLL
SURYLGHYLFWLPVRIGRPHVWLFYLROHQFHZLWKVDIHDQGSURPSWDFFHVVWRMXVWLFH
LQFOXGLQJIUHHOHJDODLGZKHUHQHFHVVDU\WRHQVXUHWKHPDYDLODEOHHIIHFWLYHDQG
VXIILFLHQWUHPHGLHVDQGUHKDELOLWDWLRQDQG

YL
LQYHVWLJDWHSURPSWO\WKRURXJKO\LPSDUWLDOO\DQGVHULRXVO\DOODOOHJDWLRQVRI
GRPHVWLFYLROHQFHDQGEULQJWKHRIIHQGHUVWRMXVWLFHLQDFFRUGDQFHZLWKLQWHUQDWLRQDO
VWDQGDUGV

Y
LPSOHPHQWH[SHGLWLRXVO\DQGZLWKRXWGHOD\WKH&RPPLWWHH¶VFRQFOXGLQJ
FRPPHQWVRI$XJXVWRQWKHFRPELQHGIRXUWKDQGILIWKSHULRGLFUHSRUWRI+XQJDU\LQ
UHVSHFWRIYLROHQFHDJDLQVWZRPHQDQGJLUOVLQSDUWLFXODUWKH&RPPLWWHH¶V
UHFRPPHQGDWLRQWKDWDVSHFLILFODZEHLQWURGXFHGSURKLELWLQJGRPHVWLFYLROHQFHDJDLQVW
ZRPHQZKLFKZRXOGSURYLGHIRUSURWHFWLRQDQGH[FOXVLRQRUGHUVDVZHOODVVXSSRUW
VHUYLFHVLQFOXGLQJVKHOWHUV
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U.S. Court of Appeals, Second Circuit
Filartiga v. Peña Irala
630 F.2d 876, 30 June 1980

630 F.2d 876
(Cite as: 630 F.2d 876)

Alien Tort Statute provides federal jurisdiction. 28
U.S.C.A. § 1350.
[2] International Law
221k2

United States Court of Appeals,
Second Circuit.
Dolly M. E. FILARTIGA and Joel Filartiga,
Plaintiffs-Appellants,
v.
Americo Norberto PENA-IRALA, DefendantAppellee.
No. 191, Docket 79-6090.
Argued Oct. 16, 1979.
Decided June 30, 1980.

Citizens of the Republic of Paraguay, who had
applied for permanent political asylum in the United
States, brought action against one also a citizen of
Paraguay, who was in United States on a visitor's
visa, for wrongfully causing the death of their son
allegedly by the use of torture. The United States
District Court for the Eastern District of New York,
Eugene H. Nickerson, J., dismissed the action for
want of subject matter jurisdiction and appeal was
taken. The Court of Appeals, Irving R. Kaufman,
Circuit Judge, held that deliberate torture perpetrated
under the color of official authority violates
universally accepted norms of international law of
human rights regardless of the nationality of the
parties, and, thus, whenever an alleged torturer is
found and served with process by an alien within the
borders of the United States, the Alien Tort Statute
provides federal jurisdiction.
Reversed.

Law of nations may be ascertained by consulting the
works of jurists, writing professedly on public law;
or by the general usage and practice of nations; or by
judicial decisions recognizing and enforcing such
law.
[3] International Law
221k1

[1] Federal Courts 192.10
170Bk192.10
(Formerly 170Bk192)
Deliberate torture perpetrated under color of official
authority violates universally accepted norms of
international law of human rights, regardless of the
nationality of the parties, and, thus, whenever an
alleged torturer is found and served with process by
an alien within the borders of the United States, the

1

Courts must interpret international law not as it was in
1789, but as it has evolved and exists among the
nations of the world today. U.S.C.A.Const. Art. 2, §
2; Art. 6, cl. 2.
[4] International Law
221k1

1

Official torture is prohibited by the law of nations:
the prohibition is clear and unambiguous and admits
of no distinction between treatment of aliens and
citizens.
[5] Federal Courts 76
170Bk76
(Formerly 106k12(2))
Where in personam jurisdiction had been obtained
over Paraguayan defendant, who was in United States
on a visitor's visa, parties agreed that the acts alleged
against defendant would violate Paraguayan law, and
policies of the forum were consistent with the foreign
law, state court jurisdiction would have been proper.
[6] Federal Courts
170Bk191

West Headnotes

2

191

A case properly arises under the laws of the United
States if grounded upon statutes enacted by Congress
or upon the common law of the United States.
U.S.C.A.Const. Art. 3, § 1 et seq.
[7] Federal Courts 192.10
170Bk192.10
(Formerly 170Bk192)
Enactment of Alien Tort Statute, providing that
district courts have original jurisdiction of any civil
action by an alien for a tort only, committed in
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violation of the law of nations or a treaty of the
United States, was authorized by Article III, of the
Constitution dealing with jurisdiction of federal
courts. 28 U.S.C.A. § 1350; U.S.C.A.Const. Art. 3,
§ 1 et seq.
[8] International Law
221k2

[13] International Law
221k1

1

2

Law of nations forms a part of the laws of the United
States, even in absence of congressional enactment.
U.S.C.A.Const. Art. 1, § 8, cl. 10.
[9] Federal Courts 192.10
170Bk192.10
(Formerly 170Bk192)
Alien tort statute opens the federal courts for
adjudication of rights already
recognized by
international law. 28 U.S.C.A. § 1350.
[10] Federal Courts
170Bk247

decision; its choice of law inquiry would be
primarily concerned with fairness. 28 U.S.C.A. §
1350.

247

Requirement of alien tort statute of alleging a
"violation of the law of nations" requires more
searching review of the merits at the jurisdictional
threshold than does the more flexible "arising under"
formulation. 28 U.S.C.A. § 1350.
[11] Federal Courts 192.10
170Bk192.10
(Formerly 170Bk192)
It is only where the nations of world have
demonstrated that the wrong is of mutual, and not
merely several, concern, by means of express
international accords, that a wrong generally
recognized becomes an international law violation
within the meaning of the Alien Tort Statute. 28
U.S.C.A. § 1350.
[12] Federal Courts 192.10
170Bk192.10
(Formerly 170Bk192)
Where federal court had subject matter jurisdiction
over action by citizens of Paraguay, who applied for
permanent political asylum in the United States,
against a citizen of Paraguay who was in the United
States on a visitor's visa, for wrongfully causing the
death of their son, allegedly by the use of torture,
such jurisdiction would not be affected by the court's
subsequent decision to apply foreign law as a rule of

Foreign nation's renunciation of torture as a legitimate
instrument of state policy, did not strip the tort of its
character as an international law violation, if it in fact
occurred under color of government authority.
[14] International Law
221k10.33

10.33

Act of State Doctrine probably does not apply to acts
of a foreign government official that are wholly
unauthorized and expressly forbidden by the foreign
sovereign.
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Constitutional Rights, New York City, and Michael
Maggio, Goren & Maggio, Washington, D. C., of
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Murry D. Brochin, Newark, N. J. (Lowenstein,
Sandler, Brochin, Kohl, Fisher & Boylan, P. C.,
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Irving Gornstein, Atty., Dept. of Justice,
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Before FEINBERG, Chief Judge, KAUFMAN and
KEARSE [FN*], Circuit Judges.
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FN* The late Judge Smith was a member of
the original panel in this case. After his
unfortunate death, Judge Kearse was
designated to fill his place pursuant to Local
Rule s 0.14(b).

IRVING R. KAUFMAN, Circuit Judge:
Upon ratification of the Constitution, the thirteen
former colonies were fused into a single nation, one
which, in its relations with foreign states, is bound
both to observe and construe the accepted norms of
international law, formerly known as the law of
nations. Under the Articles of Confederation, the
several states had interpreted and applied this body of
doctrine as a *878 part of their common law, but with
the founding of the "more perfect Union" of 1789, the
law of nations became preeminently a federal
concern.
Implementing the constitutional mandate for national
control over foreign relations, the First Congress
established original district court jurisdiction over "all
causes where an alien sues for a tort only (committed)
in violation of the law of nations." Judiciary Act of
1789, ch. 20, s 9(b), 1 Stat. 73, 77 (1789), codified at
28 U.S.C. s 1350. Construing this rarely-invoked
provision, we hold that deliberate torture perpetrated
under color of official authority violates universally
accepted norms of the international law of human
rights, regardless of the nationality of the parties.
Thus, whenever an alleged torturer is found and
served with process by an alien within our borders, s
1350 provides federal jurisdiction. Accordingly, we
reverse the judgment of the district court dismissing
the complaint for want of federal jurisdiction.
I
The appellants, plaintiffs below, are citizens of the
Republic of Paraguay. Dr. Joel Filartiga, a physician,
describes himself as a longstanding opponent of the
government of President Alfredo Stroessner, which
has held power in Paraguay since 1954. His
daughter, Dolly Filartiga, arrived in the United States
in 1978 under a visitor's visa, and has since applied
for permanent political asylum.
The Filartigas
brought this action in the Eastern District of New
York against Americo Norberto Pena-Irala (Pena),
also a citizen of Paraguay, for wrongfully causing the
death of Dr. Filartiga's seventeen-year old son,
Joelito. Because the district court dismissed the

action for want of subject matter jurisdiction, we must
accept as true the allegations contained in the
Filartigas' complaint and affidavits for purposes of
this appeal.
The appellants contend that on March 29, 1976,
Joelito Filartiga was kidnapped and tortured to death
by Pena, who was then Inspector General of Police in
Asuncion, Paraguay. Later that day, the police
brought Dolly Filartiga to Pena's home where she was
confronted with the body of her brother, which
evidenced marks of severe torture. As she fled,
horrified, from the house, Pena followed after her
shouting, "Here you have what you have been looking
for for so long and what you deserve. Now shut up."
The Filartigas claim that Joelito was tortured and
killed in retaliation for his father's political activities
and beliefs.
Shortly thereafter, Dr. Filartiga commenced a
criminal action in the Paraguayan courts against Pena
and the police for the murder of his son. As a result,
Dr. Filartiga's attorney was arrested and brought to
police headquarters where, shackled to a wall, Pena
threatened him with death. This attorney, it is
alleged, has since been disbarred without just cause.
During the course of the Paraguayan criminal
proceeding, which is apparently still pending after
four years, another man, Hugo Duarte, confessed to
the murder. Duarte, who was a member of the Pena
household,[FN1] claimed that he had discovered his
wife and Joelito in flagrante delicto, and that the
crime was one of passion. The Filartigas have
submitted a photograph of Joelito's corpse showing
injuries they believe refute this claim.
Dolly
Filartiga, moreover, has stated that she will offer
evidence
of
three
independent
autopsies
demonstrating that her brother's death "was the result
of professional methods of torture." Despite his
confession, Duarte, we are told, has never been
convicted or sentenced in connection with the crime.

FN1. Duarte is the son of Pena's companion,
Juana Bautista Fernandez Villalba, who later
accompanied Pena to the United States.

In July of 1978, Pena sold his house in Paraguay and
entered the United States under a visitor's visa. He
was accompanied by Juana Bautista Fernandez
Villalba, who had lived with him in Paraguay. The
couple remained in the United States beyond the term
of their visas, and were living in *879 Brooklyn, New
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York, when Dolly Filartiga, who was then living in
Washington, D. C., learned of their presence. Acting
on information provided by Dolly the Immigration
and Naturalization Service arrested Pena and his
companion, both of whom were subsequently ordered
deported on April 5, 1979 following a hearing. They
had then resided in the United States for more than
nine months.
Almost immediately, Dolly caused Pena to be served
with a summons and civil complaint at the Brooklyn
Navy Yard, where he was being held pending
deportation. The complaint alleged that Pena had
wrongfully caused Joelito's death by torture and
sought compensatory and punitive damages of
$10,000,000. The Filartigas also sought to enjoin
Pena's deportation to ensure his availability for
testimony at trial.[FN2] The cause of action is stated
as arising under "wrongful death statutes; the U. N.
Charter; the Universal Declaration on Human Rights;
the U. N. Declaration Against Torture; the American
Declaration of the Rights and Duties of Man; and
other pertinent declarations, documents and practices
constituting the customary international law of human
rights and the law of nations," as well as 28 U.S.C. s
1350, Article II, sec. 2 and the Supremacy Clause of
the U. S. Constitution. Jurisdiction is claimed under
the general federal question provision, 28 U.S.C. s
1331 and, principally on this appeal, under the Alien
Tort Statute, 28 U.S.C. s 1350.[FN3]

FN2. Several officials of the Immigration
and Naturalization Service were named as
defendants in connection with this portion of
the action. Because Pena has now been
deported, the federal defendants are no
longer parties to this suit, and the claims
against them are not before us on this
appeal.

FN3. Jurisdiction was also invoked pursuant
to 28 U.S.C. ss 1651, 2201 & 2202,
presumably in connection with appellants'
attempt to delay Pena's return to Paraguay.

Judge Nickerson stayed the order of deportation, and
Pena immediately moved to dismiss the complaint on
the grounds that subject matter jurisdiction was
absent and for forum non conveniens. On the
jurisdictional issue, there has been no suggestion that
Pena claims diplomatic immunity from suit. The
Filartigas submitted the affidavits of a number of

distinguished international legal scholars, who stated
unanimously that the law of nations prohibits
absolutely the use of torture as alleged in the
complaint.[FN4] Pena, in support of his motion to
dismiss on the ground of forum non conveniens,
submitted the affidavit of his Paraguayan counsel,
Jose Emilio Gorostiaga, who averred that Paraguayan
law provides a full and adequate civil remedy for the
wrong alleged.[FN5] Dr. Filartiga has not *880
commenced such an action, however, believing that
further resort to the courts of his own country would
be futile.

FN4. Richard Falk, the Albert G. Milbank
Professor of International Law and Practice
at Princeton University, and a former Vice
President of the American Society of
International Law, avers that, in his
judgment, "it is now beyond reasonable
doubt that torture of a person held in
detention that results in severe harm or death
is a violation of the law of nations." Thomas
Franck, professor of international law at
New York University and Director of the
New
York
University
Center
for
International Studies offers his opinion that
torture has now been rejected by virtually all
nations, although it was once commonly
used to extract confessions. Richard Lillich,
the Howard W. Smith Professor of Law at
the University of Virginia School of Law,
concludes, after a lengthy review of the
authorities, that officially perpetrated torture
is "a violation of international law (formerly
called the law of nations)." Finally, Myres
MacDougal, a former Sterling Professor of
Law at the Yale Law School, and a past
President of the American Society of
International Law, states that torture is an
offense against the law of nations, and that
"it has long been recognized that such
offenses vitally affect relations between
states."

FN5. The Gorostiaga affidavit states that
a father whose son has been wrongfully
killed may in addition to commencing a
criminal proceeding bring a civil action for
damages against the person responsible.
Accordingly, Mr. Filartiga has the right to
commence a civil action against Mr. Duarte
and Mr. Pena-Irala since he accuses them
both of responsibility for his son's death. He
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may commence such a civil action either
simultaneously with the commencement of
the criminal proceeding, during the time that
the criminal proceeding lasts, or within a
year after the criminal proceeding has
terminated. In either event, however, the
civil action may not proceed to judgment
until the criminal proceeding has been
disposed of. If the defendant is found not
guilty because he was not the author of the
case under investigation in the criminal
proceeding, no civil action for indemnity for
damages based upon the same deed
investigated in the criminal proceeding, can
prosper or succeed.

Judge Nickerson heard argument on the motion to
dismiss on May 14, 1979, and on May 15 dismissed
the complaint on jurisdictional grounds.[FN6] The
district judge recognized the strength of appellants'
argument that official torture violates an emerging
norm of customary international law. Nonetheless, he
felt constrained by dicta contained in two recent
opinions of this Court, Dreyfus v. von Finck, 534
F.2d 24 (2d Cir.), cert. denied, 429 U.S. 835, 97 S.Ct.
102, 50 L.Ed.2d 101 (1976); IIT v. Vencap, Ltd., 519
F.2d 1001 (2d Cir. 1975), to construe narrowly "the
law of nations," as employed in s 1350, as excluding
that law which governs a state's treatment of its own
citizens.

FN6. The court below accordingly did not
consider the motion to dismiss on forum non
conveniens grounds, which is not before us
on this appeal.

The district court continued the stay of deportation
for forty-eight hours while appellants applied for
further stays. These applications were denied by a
panel of this Court on May 22, 1979, and by the
Supreme Court two days later. Shortly thereafter,
Pena and his companion returned to Paraguay.
II
[1] Appellants rest their principal argument in
support of federal jurisdiction upon the Alien Tort
Statute, 28 U.S.C. s 1350, which provides: "The
district courts shall have original jurisdiction of any
civil action by an alien for a tort only, committed in
violation of the law of nations or a treaty of the
United States." Since appellants do not contend that

their action arises directly under a treaty of the United
States,[FN7] a threshold question on the jurisdictional
issue is whether the conduct alleged violates the law
of nations. In light of the universal condemnation of
torture in numerous international agreements, and the
renunciation of torture as an instrument of official
policy by virtually all of the nations of the world (in
principle if not in practice), we find that an act of
torture committed by a state official against one held
in detention violates established norms of the
international law of human rights, and hence the law
of nations.

FN7. Appellants "associate themselves with"
the argument of some of the amici curiae
that their claim arises directly under a treaty
of the United States, Brief for Appellants at
23 n.*, but nonetheless primarily rely upon
treaties and other international instruments
as evidence of an emerging norm of
customary international law, rather then
independent sources of law.

[2] The Supreme Court has enumerated the
appropriate sources of international law. The law of
nations "may be ascertained by consulting the works
of jurists, writing professedly on public law; or by the
general usage and practice of nations; or by judicial
decisions recognizing and enforcing that law."
United States v. Smith, 18 U.S. (5 Wheat.) 153, 16061, 5 L.Ed. 57 (1820); Lopes v. Reederei Richard
Schroder, 225 F.Supp. 292, 295 (E.D.Pa.1963). In
Smith, a statute proscribing "the crime of piracy (on
the high seas) as defined by the law of nations," 3
Stat. 510(a) (1819), was held sufficiently determinate
in meaning to afford the basis for a death sentence.
The Smith Court discovered among the works of
Lord Bacon, Grotius, Bochard and other
commentators a genuine consensus that rendered the
crime "sufficiently and constitutionally defined."
Smith, supra, 18 U.S. (5 Wheat.) at 162, 5 L.Ed. 57.
The Paquete Habana, 175 U.S. 677, 20 S.Ct. 290, 44
L.Ed. 320 (1900), reaffirmed that
where there is no treaty, and no controlling
executive or legislative act or judicial decision,
resort must be had to the customs and usages of
civilized nations; and, as evidence of these, to the
works of jurists and commentators, who by years of
labor, research and experience, have made
themselves peculiarly well acquainted with the
subjects of which they *881 treat. Such works are
resorted to by judicial tribunals, not for the
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speculations of their authors concerning what the
law ought to be, but for trustworthy evidence of
what the law really is.
Id. at 700, 20 S.Ct. at 299. Modern international
sources
confirm the propriety of this
approach.[FN8]

FN8. The Statute of the International Court
of Justice, Arts. 38 & 59, June 26, 1945, 59
Stat. 1055, 1060 (1945) provides: Art. 38
1. The Court, whose function is to decide in
accordance with international law such
disputes as are submitted to it, shall apply:
(a) international conventions, whether
general or particular, establishing rules
expressly recognized by the contesting
states;
(b) international custom, as evidence of a
general practice accepted as law;
(c) the general principles of law recognized
by civilized nations;
(d) subject to the provisions of Article 59,
judicial decisions and the teachings of the
most highly qualified publicists of the
various nations, as subsidiary means for the
determination of the rules of law.
2. This provision shall not prejudice the
power of the Court to decide a case ex aequo
et bono, if the parties agree thereto.
Art. 59
The decision of the Court has no binding
force except between the parties and in
respect of that particular case.

[3] Habana is particularly instructive for present
purposes, for it held that the traditional prohibition
against seizure of an enemy's coastal fishing vessels
during wartime, a standard that began as one of
comity only, had ripened over the preceding century
into "a settled rule of international law" by "the
general assent of civilized nations." Id. at 694, 20
S.Ct. at 297; accord, id. at 686, 20 S.Ct. at 297. Thus
it is clear that courts must interpret international law
not as it was in 1789, but as it has evolved and exists
among the nations of the world today. See Ware v.
Hylton, 3 U.S. (3 Dall.) 198, 1 L.Ed. 568 (1796)
(distinguishing between "ancient" and "modern" law
of nations).
The requirement that a rule command the "general
assent of civilized nations" to become binding upon
them all is a stringent one. Were this not so, the

courts of one nation might feel free to impose
idiosyncratic legal rules upon others, in the name of
applying international law. Thus, in Banco Nacional
de Cuba v. Sabbatino, 376 U.S. 398, 84 S.Ct. 923, 11
L.Ed.2d 804 (1964), the Court declined to pass on the
validity of the Cuban government's expropriation of a
foreign-owned corporation's assets, noting the sharply
conflicting views on the issue propounded by the
capital-exporting, capital-importing, socialist and
capitalist nations. Id. at 428-30, 84 S.Ct. at 940-41.
The case at bar presents us with a situation
diametrically opposed to the conflicted state of law
that confronted the Sabbatino Court. Indeed, to
paraphrase that Court's statement, id. at 428, 84 S.Ct.
at 940, there are few, if any, issues in international
law today on which opinion seems to be so united as
the limitations on a state's power to torture persons
held in its custody.
The United Nations Charter (a treaty of the United
States, see 59 Stat. 1033 (1945)) makes it clear that
in this modern age a state's treatment of its own
citizens is a matter of international concern. It
provides:
With a view to the creation of conditions of
stability and well-being which are necessary for
peaceful and friendly relations among nations . . .
the United Nations shall promote . . . universal
respect for, and observance of, human rights and
fundamental freedoms for all without distinctions
as to race, sex, language or religion.
Id. Art. 55. And further:
All members pledge themselves to take joint and
separate action in cooperation with the
Organization for the achievement of the purposes
set forth in Article 55.
Id. Art. 56.
While this broad mandate has been held not to be
wholly self-executing, Hitai v. Immigration and
Naturalization Service, 343 F.2d 466, 468 (2d Cir.
1965), this observation *882 alone does not end
our inquiry.[FN9]
For although there is no
universal agreement as to the precise extent of the
"human rights and fundamental freedoms"
guaranteed to all by the Charter, there is at present
no dissent from the view that the guaranties
include, at a bare minimum, the right to be free
from torture. This prohibition has become part of
customary international law, as evidenced and
defined by the Universal Declaration of Human
Rights, General Assembly Resolution 217 (III)(A)
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(Dec. 10, 1948) which states, in the plainest of
terms, "no one shall be subjected to torture."
[FN10] The General Assembly has declared that
the Charter precepts embodied in this Universal
Declaration "constitute basic principles of
international law." G.A.Res. 2625 (XXV) (Oct. 24,
1970).

FN9. We observe that this Court has
previously utilized the U.N. Charter and the
Charter of the Organization of American
States,
another
non-self-executing
agreement, as evidence of binding principles
United States v.
of international law.
Toscanino, 500 F.2d 267 (2d Cir. 1974). In
that case, our government's duty under
international law to refrain from kidnapping
a criminal defendant from within the borders
of another nation, where formal extradition
procedures existed, infringed the personal
rights of the defendant, whose international
law claims were thereupon remanded for a
hearing in the district court.

FN10. Eighteen nations have incorporated
the Universal Declaration into their own
constitutions. 48 Revue Internationale de
Droit Penal Nos. 3 & 4, at 211 (1977).

Particularly relevant is the Declaration on
the Protection of All Persons from Being
Subjected to Torture, General Assembly
Resolution 3452, 30 U.N. GAOR Supp. (No.
34) 91, U.N.Doc. A/1034 (1975), which is
set out in full in the margin.[FN11] The
Declaration *883 expressly prohibits any
state from permitting the dastardly and
totally inhuman act of torture. Torture, in
turn, is defined as "any act by which severe
pain and suffering, whether physical or
mental, is intentionally inflicted by or at the
instigation of a public official on a person
for such purposes as . . . intimidating him or
other persons." The Declaration goes on to
provide that "(w)here it is proved that an act
of torture or other cruel, inhuman or
degrading treatment or punishment has been
committed by or at the instigation of a public
official, the victim shall be afforded redress
and compensation, in accordance with
national law." This Declaration, like the
Declaration of Human Rights before it, was

adopted without dissent by the General
Assembly. Nayar, "Human Rights: The
United Nations and United States Foreign
Policy," 19 Harv.Int'l L.J. 813, 816 n.18
(1978). Article 1
1. For the purpose of this Declaration,
torture means any act by which severe pain
or suffering, whether physical or mental, is
intentionally inflicted by or at the instigation
of a public official on a person for such
purposes as obtaining from him or a third
person information or confession, punishing
him for an act he has committed or is
suspected of having committed, or
intimidating him or other persons. It does
not include pain or suffering arising only
from, inherent or incidental to lawful
sanctions to the extent consistent with the
Standard Minimum Rules for the Treatment
of Prisoners. 2. Torture constitutes an
aggravated and deliberate form of cruel,
inhuman or degrading treatment or
punishment.
Article 2
Any act of torture or other cruel, inhuman or
degrading treatment or punishment is an
offense to human dignity and shall be
condemned as a denial of the purposes of the
Charter of the United Nations and as a
violation of human rights and fundamental
freedoms proclaimed in the Universal
Declaration of Human Rights.
Article 3
No state may permit or tolerate torture or
other cruel, inhuman or degrading treatment
or punishment. Exceptional circumstances
such as a state of war or a threat of war,
internal political instability or any other
public emergency may not be invoked as a
justification of torture or other cruel,
inhuman or degrading treatment or
punishment.
Article 4
Each state shall, in accordance with the
provisions of this Declaration, take effective
measures to prevent torture and other cruel,
inhuman or degrading treatment or
punishment from being practiced within its
jurisdiction. Article 5
The training of law enforcement personnel
and of other public officials who may be
responsible for persons deprived of their
liberty shall ensure that full account is taken
of the prohibition against torture and other
cruel, inhuman or degrading treatment or
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punishment. This prohibition shall also,
where appropriate, be included in such
general rules or instructions as are issued in
regard to the duties and functions of anyone
who may be involved in the custody or
treatment of such persons.
Article 6
Each state shall keep under systematic
review interrogation methods and practices
as well as arrangements for the custody and
treatment of persons deprived of their liberty
in its territory, with a view to preventing any
cases of torture or other cruel, inhuman or
degrading treatment or punishment.
Article 7
Each state shall ensure that all acts of torture
as defined in Article I are offenses under its
criminal law. The same shall apply in regard
to acts which constitute participation in,
complicity in, incitement to or an attempt to
commit torture. Article 8
Any person who alleges he has been
subjected to torture or other cruel, inhuman
or degrading treatment or punishment by or
at the instigation of a public official shall
have the right to complain to, and to have his
case impartially examined by, the competent
authorities of the state concerned.
Article 9
Wherever there is reasonable ground to
believe that an act of torture as defined in
Article I has been committed, the competent
authorities of the state concerned shall
promptly proceed to an impartial
investigation even if there has been no
formal complaint.
Article 10
If an investigation under Article 8 or Article
9 establishes that an act of torture as defined
in Article I appears to have been committed,
criminal proceedings shall be instituted
against the alleged offender or offenders in
accordance with national law.
If an
allegation of other forms of cruel, inhuman
or degrading treatment or punishment is
considered to be well founded, the alleged
offender or offenders shall be subject to
criminal, disciplinary or other appropriate
proceedings.
Article 11
Where it is proved that an act of torture or
other cruel, inhuman or degrading treatment
or punishment has been committed by or at
the instigation of a public official, the victim
shall be afforded redress and compensation,

in accordance with national law. Article 12
Any statement which is established to have
been made as a result of torture or other
cruel, inhuman or degrading treatment or
punishment may not be invoked as evidence
against the person concerned or against any
other person in any proceeding.

These U.N. declarations are significant because they
specify with great precision the obligations of
member nations under the Charter. Since their
adoption, "(m)embers can no longer contend that they
do not know what human rights they promised in the
Charter to promote." Sohn, "A Short History of
United Nations Documents on Human Rights," in The
United Nations and Human Rights, 18th Report of the
Commission (Commission to Study the Organization
of Peace ed. 1968). Moreover, a U.N. Declaration is,
according to one authoritative definition, "a formal
and solemn instrument, suitable for rare occasions
when principles of great and lasting importance are
being enunciated." 34 U.N. ESCOR, Supp. (No. 8)
15, U.N. Doc. E/cn.4/1/610 (1962) (memorandum of
Office of Legal Affairs, U.N. Secretariat).
Accordingly, it has been observed that the Universal
Declaration of Human Rights "no longer fits into the
dichotomy of 'binding treaty' against 'non-binding
pronouncement,' but is rather an authoritative
statement of the international community."
E.
Schwelb, Human Rights and the International
Community 70 (1964). Thus, a Declaration creates an
expectation of adherence, and "insofar as the
expectation is gradually justified by State practice, a
declaration may by custom become recognized as
laying down rules binding upon the States." 34 U.N.
ESCOR, supra. Indeed, several commentators have
concluded that the Universal Declaration has become,
in toto, a part of binding, customary international law.
Nayar, supra, at 816-17; Waldlock, "Human Rights in
Contemporary International Law and the Significance
of the European Convention," Int'l & Comp. L.Q.,
Supp. Publ. No. 11 at 15 (1965).
Turning to the act of torture, we have little difficulty
discerning its universal renunciation in the modern
usage and practice of nations. Smith, supra, 18 U.S.
(5 Wheat.) at 160-61, 5 L.Ed. 57. The international
consensus surrounding torture has found expression
in numerous international treaties and accords. E. g.,
American Convention on Human Rights, Art. 5, OAS
*884 Treaty Series No. 36 at 1, OAS Off. Rec.
OEA/Ser 4 v/II 23, doc. 21, rev. 2 (English ed., 1975)
("No one shall be subjected to torture or to cruel,
inhuman or degrading punishment or treatment");
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International Covenant on Civil and Political Rights,
U.N. General Assembly Res. 2200 (XXI)A, U.N.
Doc. A/6316 (Dec. 16, 1966) (identical language);
European Convention for the Protection of Human
Rights and Fundamental Freedoms, Art. 3, Council of
Europe, European Treaty Series No. 5 (1968), 213
U.N.T.S. 211 (semble ). The substance of these
international agreements is reflected in modern
municipal i. e. national law as well. Although torture
was once a routine concomitant of criminal
interrogations in many nations, during the modern
and hopefully more enlightened era it has been
universally renounced. According to one survey,
torture is prohibited, expressly or implicitly, by the
constitutions of over fifty-five nations,[FN12]
including both the United States [FN13] and
Paraguay. [FN14] Our State Department reports a
general recognition of this principle:

reports of torture elicit some credence, a state
usually responds by denial or, less frequently, by
asserting that the conduct was unauthorized or
constituted rough treatment short of torture.[FN15]

FN15. The fact that the prohibition of torture
is often honored in the breach does not
diminish its binding effect as a norm of
international law. As one commentator has
put it, "The best evidence for the existence
of international law is that every actual State
recognizes that it does exist and that it is
itself under an obligation to observe it.
States often violate international law, just as
individuals often violate municipal law; but
no more than individuals do States defend
their violations by claiming that they are
above the law." J. Brierly, The Outlook for
International Law 4-5 (Oxford 1944).

FN12. 48 Revue Internationale de Droit
Penal Nos. 3 & 4 at 208 (1977).
Memorandum of the United States as Amicus Curiae
at 16 n.34.
FN13. U.S.Const., Amend. VIII ("cruel and
unusual punishments" prohibited); id.
Amend. XIV.

FN14. Constitution of Paraguay, Art. 45
(prohibiting torture and other cruel
treatment).
There now exists an international consensus that
recognizes basic human rights and obligations
owed by all governments to their citizens . . . .
There is no doubt that these rights are often
violated;
but
virtually
all
governments
acknowledge their validity.
Department of State, Country Reports on Human
Rights for 1979, published as Joint Comm. Print,
House Comm. on Foreign Affairs, and Senate
Comm. on Foreign Relations, 96th Cong. 2d Sess.
(Feb. 4, 1980), Introduction at 1. We have been
directed to no assertion by any contemporary state
of a right to torture its own or another nation's
citizens. Indeed, United States diplomatic contacts
confirm the universal abhorrence with which
torture is viewed:
In exchanges between United States embassies and
all foreign states with which the United States
maintains relations, it has been the Department of
State's general experience that no government has
asserted a right to torture its own nationals. Where

[4] Having examined the sources from which
customary international law is derived the usage of
nations, judicial opinions and the works of jurists
[FN16] we conclude that official torture is now
prohibited by the law of nations. The prohibition is
clear and unambiguous, and admits of no distinction
between treatment of aliens and citizens.
Accordingly, we must conclude that the dictum in
Dreyfus v. von Finck, supra, 534 F.2d at 31, to the
effect that "violations of international law do not
occur when the aggrieved parties are nationals of the
acting state," is clearly out of tune with the current
usage and practice of international law. The treaties
and accords cited above, as well as the express
foreign policy *885 of our own government,[FN17]
all make it clear that international law confers
fundamental rights upon all people vis-a-vis their own
governments. While the ultimate scope of those
rights will be a subject for continuing refinement and
elaboration, we hold that the right to be free from
torture is now among them. We therefore turn to the
question whether the other requirements for
jurisdiction are met.

FN16. See note 4, supra: see also Ireland v.
United Kingdom, Judgment of Jan. 18, 1978
(European Court of Human Rights),
summarized in (1978) Yearbook, European
Convention on Human Rights 602 (Council
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of Europe) (holding that Britain's subjection
of prisoners to sleep deprivation, hooding,
exposure to hissing noise, reduced diet and
standing against a wall for hours was
"inhuman and degrading," but not "torture"
within meaning of European Convention on
Human Rights).

FN17. E. g., 22 U.S.C. s 2304(a)(2)
("Except under circumstances specified in
this section, no security assistance may be
provided to any country the government of
which engages in a consistent pattern of
gross
violations
of
internationally
recognized human rights."); 22 U.S.C. s
2151(a) ("The Congress finds that
fundamental political, economic, and
technological changes have resulted in the
interdependence of nations. The Congress
declares that the individual liberties,
economic prosperity, and security of the
people of the United States are best
sustained and enhanced in a community of
nations which respect individual civil and
economic rights and freedoms").

III
Appellee submits that even if the tort alleged is a
violation of modern international law, federal
jurisdiction may not be exercised consistent with the
dictates of Article III of the Constitution. The claim is
without merit. Common law courts of general
jurisdiction regularly adjudicate transitory tort claims
between individuals over whom they exercise
personal jurisdiction, wherever the tort occurred.
Moreover, as part of an articulated scheme of federal
control over external affairs, Congress provided, in
the first Judiciary Act, s 9(b), 1 Stat. 73, 77 (1789),
for federal jurisdiction over suits by aliens where
principles of international law are in issue. The
constitutional basis for the Alien Tort Statute is the
law of nations, which has always been part of the
federal common law.
[5] It is not extraordinary for a court to adjudicate a
tort claim arising outside of its territorial jurisdiction.
A state or nation has a legitimate interest in the
orderly resolution of disputes among those within its
borders, and where the lex loci delicti commissi is
applied, it is an expression of comity to give effect to
the laws of the state where the wrong occurred. Thus,
Lord Mansfield in Mostyn v. Fabrigas, 1 Cowp. 161

(1774), quoted in McKenna v. Fisk, 42 U.S. (1 How.)
241, 248, 11 L.Ed. 117 (1843) said:
(I)f A becomes indebted to B, or commits a tort
upon his person or upon his personal property in
Paris, an action in either case may be maintained
against A in England, if he is there found . . . . (A)s
to transitory actions, there is not a colour of doubt
but that any action which is transitory may be laid
in any county in England, though the matter arises
beyond the seas.
Mostyn came into our law as the original basis for
state court jurisdiction over out-of-state torts,
McKenna v. Fisk, supra, 42 U.S. (1 How.) 241, 11
L.Ed. 117 (personal injury suits held transitory);
Dennick v. Railroad Co., 103 U.S. 11, 26 L.Ed.
439 (1880) (wrongful death action held transitory),
and it has not lost its force in suits to recover for a
wrongful deathoccurring upon foreign soil, Slater
v. Mexican National Railroad Co., 194 U.S. 120,
24 S.Ct. 581, 48 L.Ed. 900 (1904), as long as the
conduct complained of was unlawful where
Restatement (Second) of Foreign
performed.
Relations Law of the United States s 19 (1965).
Here, where in personam jurisdiction has been
obtained over the defendant, the parties agree that
the acts alleged would violate Paraguayan law, and
the policies of the forum are consistent with the
foreign law,[FN18] state court jurisdiction would
be proper. Indeed, appellees conceded as much at
oral argument.

FN18. Conduct of the type alleged here
would be actionable under 42 U.S.C. s 1983
or, undoubtedly, the Constitution, if
performed by a government official.

[6][7] Recalling that Mostyn was freshly decided at
the time the Constitution was ratified, we proceed to
consider whether the First Congress acted
constitutionally in vesting jurisdiction over "foreign
suits," Slater, supra, 194 U.S. at 124, 24 S.Ct. at 582,
alleging torts committed in violation of *886 the law
of nations. A case properly "aris(es) under the . . .
laws of the United States" for Article III purposes if
grounded upon statutes enacted by Congress or upon
the common law of the United States. See Illinois v.
City of Milwaukee, 406 U.S. 91, 99-100, 92 S.Ct.
1385, 1390-91, 31 L.Ed.2d 712 (1972); Ivy
Broadcasting Co., Inc. v. American Tel. & Tel. Co.,
391 F.2d 486, 492 (2d Cir. 1968). The law of nations
forms an integral part of the common law, and a
review of the history surrounding the adoption of the
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Constitution demonstrates that it became a part of the
common law of the United States upon the adoption
of the Constitution. Therefore, the enactment of the
Alien Tort Statute was authorized by Article III.
During the eighteenth century, it was taken for
granted on both sides of the Atlantic that the law of
nations forms a part of the common law. 1
Blackstone, Commentaries 263-64 (1st Ed. 1765-69);
Under the Articles of
4 id. at 67.[FN19]
Confederation, the Pennsylvania Court of Oyer and
Terminer at Philadelphia, per McKean, Chief Justice,
applied the law of nations to the criminal prosecution
of the Chevalier de Longchamps for his assault upon
the person of the French Consul-General to the
United States, noting that "(t)his law, in its full extent,
is a part of the law of this state . . . ." Respublica v.
DeLongchamps, 1 U.S. (1 Dall.) 113, 119, 1 L.Ed. 59
(1784). Thus, a leading commentator has written:

FN19. As Lord Stowell said in The Maria,
165 Eng.Rep. 955, 958 (Adm.1807): "In the
first place it is to be recollected, that this is a
Court of the Law of Nations, though sitting
here under the authority of the King of Great
Britain. It belongs to other nations as well
as to our own; and what foreigners have a
right to demand from it, is the administration
of the law of nations, simply, and
exclusively of the introduction of principles
borrowed from our own municipal
jurisprudence, to which it is well known,
they have at all times expressed no
inconsiderable repugnance."
It is an ancient and a salutary feature of the AngloAmerican legal tradition that the Law of Nations is
a part of the law of the land to be ascertained and
administered, like any other, in the appropriate
case. This doctrine was originally conceived and
formulated inEngland in response to the demands
of an expanding commerce and under the influence
of theories widely accepted in the late sixteenth, the
seventeenth and the eighteenth centuries. It was
brought to America in the colonial years as part of
the legal heritage from England. It was well
understood by men of legal learning in America in
the eighteenth century when the United Colonies
broke away from England to unite effectively, a
little later, in the United States of America.
Dickenson, "The Law of Nations as Part of the
National Law of the United States," 101
U.Pa.L.Rev. 26, 27 (1952).

Indeed, Dickenson goes on to demonstrate, id. at
34-41, that one of the principal defects of the
Confederation that our Constitution was intended to
remedy was the central government's inability to
"cause infractions of treaties or of the law of
nations, to be punished." 1 Farrand, Records of the
Federal Convention 19 (Rev. ed. 1937) (Notes of
James Madison). And, in Jefferson's words, the
very purpose of the proposed Union was "(t)o make
us one nation as to foreign concerns, and keep us
distinct in domestic ones." Dickenson, supra, at 36
n. 28.
[8] As ratified, the judiciary article contained no
express reference to cases arising under the law of
nations. Indeed, the only express reference to that
body of law is contained in Article I, sec. 8, cl. 10,
which grants to the Congress the power to "define
and punish . . . offenses against the law of
nations." Appellees seize upon this circumstance
and advance the proposition that the law of nations
forms a part of the laws of the United States only to
the extent that Congress has acted to define it. This
extravagant claim is amply refuted by the numerous
decisions applying rules of international law
uncodified in any act of Congress. E. g., Ware v.
Hylton, 3 U.S. (3 Dall.) 198, 1 L.Ed. 568 (1796);
The Paquete Habana, supra, 175 U.S. 677, 20 S.Ct.
290, 44 L.Ed. 320; *887Sabbatino, supra, 376 U.S.
398, 84 S.Ct. 923, 11 L.Ed.2d 804 (1964). A
similar argument was offered to and rejected by the
Supreme Court in United States v. Smith, supra, 18
U.S. (5 Wheat.) 153, 158- 60, 5 L.Ed. 57 and we
reject it today. As John Jay wrote in The Federalist
No. 3, at 22 (1 Bourne ed. 1901), "Under the
national government, treaties and articles of
treaties, as well as the laws of nations, will always
be expounded in one sense and executed in the
same manner, whereas adjudications on the same
points and questions in the thirteen states will not
always accord or be consistent."
Federal
jurisdiction over cases involving international law
is clear.
Thus, it was hardly a radical initiative for Chief
Justice Marshall to state in The Nereide, 13 U.S. (9
Cranch) 388, 422, 3 L.Ed. 769 (1815), that in the
absence of a congressional enactment,[FN20]
United States courts are "bound by the law of
nations, which is a part of the law of the land."
These words were echoed in The Paquete Habana,
supra, 175 U.S. at 700, 20 S.Ct. at 299: "(i)
nternational law is part of our law, and must be
ascertained and administered by the courts of
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justice of appropriate jurisdiction, as often as
questions of right depending upon it are duly
presented for their determination."

FN20. The plainest evidence that
international law has an existence in the
federal courts independent of acts of
Congress is the long-standing rule of
construction first enunciated by Chief Justice
Marshall: "an act of congress ought never to
be construed to violate the law of nations, if
any other possible construction remains . . .
." The Charming Betsy, 6 U.S. (2 Cranch),
34, 67, 2 L.Ed. 208 (1804), quoted in
Lauritzen v. Larsen, 345 U.S. 571, 578, 73
S.Ct. 921, 926, 97 L.Ed. 1254 (1953).

[9] The Filartigas urge that 28 U.S.C. s 1350 be
treated as an exercise of Congress's power to define
offenses against the law of nations. While such a
reading is possible, see Lincoln Mills v. Textile
Workers, 353 U.S. 488, 77 S.Ct. 912, 1 L.Ed.2d 972
(1957) (jurisdictional statute authorizes judicial
explication of federal common law), we believe it is
sufficient here to construe the Alien Tort Statute, not
as granting new rights to aliens, but simply as
opening the federal courts for adjudication of the
rights already recognized by international law. The
statute nonetheless does inform our analysis of
Article III, for we recognize that questions of
jurisdiction "must be considered part of an organic
growth part of an evolutionary process," and that the
history of the judiciary article gives meaning to its
pithy phrases. Romero v. International Terminal
Operating Co., 358 U.S. 354, 360, 79 S.Ct. 468, 473,
3 L.Ed.2d 368 (1959). The Framers' overarching
concern that control over international affairs be
vested in the new national government to safeguard
the standing of the United States among the nations of
the world therefore reinforces the result we reach
today.
[10] Although the Alien Tort Statute has rarely been
the basis for jurisdiction during its long
history,[FN21] in light of the foregoing discussion,
there can be little doubt that this action is properly
brought in federal court.[FN22] This is undeniably
an action by an alien, for a tort only, committed in
violation of the law of nations. The paucity of suits
successfully maintained under the section is readily
attributable to the statute's requirement of alleging a
"violation of the law of nations" (emphasis supplied)
at the jurisdictional threshold.
Courts have,

accordingly, engaged in a more searching preliminary
review of the merits than is required, for example,
under the more flexible "arising under" formulation.
*888 Compare O'Reilly de Camara v. Brooke, 209
U.S. 45, 52, 28 S.Ct. 439, 441, 52 L.Ed. 676 (1907)
(question of Alien Tort Statute jurisdiction disposed
of "on the merits") (Holmes, J.), with Bell v. Hood,
327 U.S. 678, 66 S.Ct. 773, 90 L.Ed. 939 (1946)
(general federal question jurisdiction not defeated by
the possibility that the averments in the complaint
may fail to state a cause of action). Thus, the
narrowing construction that the Alien Tort Statute has
previously received reflects the fact that earlier cases
did not involve such well-established, universally
recognized norms of international law that are here at
issue.

FN21. Section 1350 afforded the basis for
jurisdiction over a child custody suit
between aliens in Adra v. Clift, 195 F.Supp.
857 (D.Md.1961), with a falsified passport
supplying the requisite international law
violation. In Bolchos v. Darrell, 3 Fed.Cas.
810 (D.S.C.1795), the Alien Tort Statute
provided an alternative basis of jurisdiction
over a suit to determine title to slaves on
board an enemy vessel taken on the high
seas.

FN22. We recognize that our reasoning
might also sustain jurisdiction under the
general federal question provision, 28
U.S.C. s 1331. We prefer, however, to rest
our decision upon the Alien Tort Statute, in
light of that provision's close coincidence
with the jurisdictional facts presented in this
case. See Romero v. International Terminal
Operating Co., 358 U.S. 354, 79 S.Ct. 468, 3
L.Ed.2d 368 (1959).

[11] For example, the statute does not confer
jurisdiction over an action by a Luxembourgeois
international investment trust's suit for fraud,
conversion and corporate waste. IIT v. Vencap, 519
F.2d 1001, 1015 (1975). In IIT, Judge Friendly
astutely noted that the mere fact that every nation's
municipal law may prohibit theft does not incorporate
"the Eighth Commandment, 'Thou Shalt not steal' . . .
(into) the law of nations." It is only where the nations
of the world have demonstrated that the wrong is of
mutual, and not merely several, concern, by means of
express international accords, that a wrong generally
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recognized becomes an international law violation
within the meaning of the statute. Other recent s
1350 cases are similarly distinguishable.[FN23]

FN23. Dreyfus v. von Finck, 534 F.2d 24
(2d Cir.), cert. denied, 429 U.S. 835, 97
S.Ct. 102, 50 L.Ed.2d 101 (1976),
concerned a forced sale of property, and thus
sought to invoke international law in an area
in which no consensus view existed. See
Sabbatino, supra, 376 U.S. at 428, 84 S.Ct.
at 940. Similarly, Benjamins v. British
European Airways, 572 F.2d 913 (2d Cir.
1978), cert. denied, 439 U.S. 1114, 99 S.Ct.
1016, 59 L.Ed.2d 72 (1979), held only that
an air disaster, even if caused by "wilful"
negligence, does not constitute a law of
nations violation. Id. at 916. In Khedivial
Line, S. A. E. v. Seafarers' International
Union, 278 F.2d 49 (2d Cir. 1960), we
found that the "right" to free access to the
ports of a foreign nation was at best a rule of
comity, and not a binding rule of
international law.
The cases from other circuits are
distinguishable in like manner. The court in
Huynh Thi Anh v. Levi, 586 F.2d 625 (6th
Cir. 1978), was unable to discern from the
traditional sources of the law of nations "a
universal or generally accepted substantive
rule or principle" governing child custody,
id. at 629, and therefore held jurisdiction to
be lacking. Cf. Nguyen Da Yen v. Kissinger,
528 F.2d 1194, 1201 n.13 (9th Cir. 1975)
("the illegal seizure, removal and detention
of an alien against his will in a foreign
country would appear to be a tort . . . and it
may well be a tort in violation of the 'law of
nations' ") (s 1350 question not reached due
to inadequate briefing). Finally, the district
court in Lopes v. Reederei Richard
Schroder, 225 F.Supp. 292 (E.D.Pa.1963)
simply found that the doctrine of
seaworthiness, upon which the plaintiff
relied, was a uniquely American concept,
and therefore not a part of the law of nations.

IIT adopted a dictum from Lopes v. Reederei
Richard Schroder, 225 F.Supp. 292 (E.D.Pa.1963) to
the effect that "a violation of the law of nations arises
only when there has been 'a violation by one or more
individuals of those standards, rules or customs (a)
affecting the relationship between states or between

an individual and a foreign state and (b) used by those
states for their common good and/or in dealings inter
se.' " IIT, supra, 519 F.2d at 1015, quoting Lopes,
supra, 225 F.Supp. at 297. We have no quarrel with
this formulation so long as it be understood that the
courts are not to prejudge the scope of the issues that
the nations of the world may deem important to their
interrelationships, and thus to their common good.
As one commentator has noted:
the sphere of domestic jurisdiction is not an
irreducible sphere of rights which are somehow
inherent, natural, or fundamental. It does not create
an impenetrable barrier to the development of
international law. Matters of domestic jurisdiction
are not those which are unregulated by international
law, but those which are left by international law
for regulation by States. There are, therefore, no
matters which are domestic by their 'nature.' All
are susceptible of international legal regulation and
may become the subjects of new rules of customary
law of treaty obligations.
*889 Preuss, "Article 2, Paragraph 7 of the Charter
of the United Nations and Matters of Domestic
Jurisdiction," Hague Receuil (Extract, 149) at 8,
reprinted in H. Briggs, The Law of Nations 24
(1952). Here, the nations have made it their
business, both through international accords and
unilateral action,[FN24] to be concerned with
domestic human rights violations of this magnitude.
The case before us therefore falls within the
Lopes/IIT rule.

FN24. As President Carter stated in his
address to the United Nations on March 17,
1977: All the signatories of the United
Nations Charter have pledged themselves to
observe and to respect basic human rights.
Thus, no member of the United Nations can
claim that mistreatment of the citizens is
solely its own business. Equally, no member
can avoid its responsibilities to review and
to speak when torture or unwarranted
deprivation occurs in any part of the world.
Reprinted in 78 Department of State Bull.
322 (1977); see note 17, supra.

Since federal jurisdiction may properly be exercised
over the Filartigas' claim, the action must be
remanded for further proceedings. Appellee Pena,
however, advances several additional points that lie
beyond the scope of our holding on jurisdiction. Both
to emphasize the boundaries of our holding, and to
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clarify some of the issues reserved for the district
court on remand, we will address these contentions
briefly.
IV
[12] Pena argues that the customary law of nations,
as reflected in treaties and declarations that are not
self-executing, should not be applied as rules of
decision in this case. In doing so, he confuses the
question of federal jurisdiction under the Alien Tort
Statute, which requires consideration of the law of
nations, with the issue of the choice of law to be
applied, which will be addressed at a later stage in the
proceedings. The two issues are distinct. Our
holding on subject matter jurisdiction decides only
whether Congress intended to confer judicial power,
and whether it is authorized to do so by Article III.
The choice of law inquiry is a much broader one,
primarily concerned with fairness, see Home
Insurance Co. v. Dick, 281 U.S. 397, 50 S.Ct. 338, 74
L.Ed. 926 (1930); consequently, it looks to wholly
different considerations. See Lauritzen v. Larsen, 345
U.S. 571, 73 S.Ct. 921, 97 L.Ed. 1254 (1954).
Should the district court decide that the Lauritzen
analysis requires it to apply Paraguayan law, our
courts will not have occasion to consider what law
would govern a suit under the Alien Tort Statute
where the challenged conduct is actionable under the
law of the forum and the law of nations, but not the
law of the jurisdiction in which the tort occurred.
[FN25]

FN25. In taking that broad range of factors
into account, the district court may well
decide that fairness requires it to apply
Paraguayan law to the instant case. See
Slater v. Mexican National Railway Co., 194
U.S. 120, 24 S.Ct. 581, 48 L.Ed. 900 (1904).
Such a decision would not retroactively oust
the federal court of subject matter
jurisdiction, even though plaintiff's cause of
action would no longer properly be
"created" by a law of the United States. See
American Well Works Co. v. Layne &
Bowler Co., 241 U.S. 257, 260, 36 S.Ct.
585, 586, 60 L.Ed. 987 (1916) (Holmes, J.).
Once federal jurisdiction is established by a
colorable claim under federal law at a
preliminary stage of the proceeding,
subsequent dismissal of that claim (here, the
claim under the general international
proscription of torture) does not deprive the
court of jurisdiction previously established.

See Hagans v. Lavine, 415 U.S. 528, 94
S.Ct. 1372, 39 L.Ed.2d 577 (1974); Romero
v. International Terminal Operating Co., 358
U.S. 354, 79 S.Ct. 468, 3 L.Ed.2d 368
(1959); Bell v. Hood, 327 U.S. 678, 66 S.Ct.
773, 90 L.Ed. 939 (1946). Cf. Huynh Thi
Ahn, supra, 586 F.2d at 633 (choice of
municipal law ousts s 1350 jurisdiction when
no international norms exist).

[13][14] Pena also argues that "(i)f the conduct
complained of is alleged to be the act of the
Paraguayan government, the suit is barred by the Act
of State doctrine." This argument was not advanced
below, and is therefore not before us on this appeal.
We note in passing, however, that we doubt whether
action by a state official in violation of the
Constitution and laws of the Republic of Paraguay,
and wholly unratified by that nation's government,
could properly be characterized as an act of state.
See *890Banco Nacionale de Cuba v. Sabbatino,
supra, 376 U.S. 398, 84 S.Ct. 923, 11 L.Ed.2d 804;
Underhill v. Hernandez, 168 U.S. 250, 18 S.Ct. 83,
42 L.Ed. 456 (1897). Paraguay's renunciation of
torture as a legitimate instrument of state policy,
however, does not strip the tort of its character as an
international law violation, if it in fact occurred under
color of government authority. See Declaration on
the Protection of All Persons from Being Subjected to
Torture, supra note 11; cf. Ex parte Young, 209 U.S.
123, 28 S.Ct. 441, 52 L.Ed. 714 (1908) (state official
subject to suit for constitutional violations despite
immunity of state).
Finally, we have already stated that we do not reach
the critical question of forum non conveniens, since it
was not considered below. In closing, however, we
note that the foreign relations implications of this and
other issues the district court will be required to
adjudicate on remand underscores the wisdom of the
First Congress in vesting jurisdiction over such
claims in the federal district courts through the Alien
Tort Statute. Questions of this nature are fraught with
implications for the nation as a whole, and therefore
should not be left to the potentially varying
adjudications of the courts of the fifty states.
In the twentieth century the international community
has come to recognize the common danger posed by
the flagrant disregard of basic human rights and
particularly the right to be free of torture. Spurred
first by the Great War, and then the Second, civilized
nations have banded together to prescribe acceptable
norms of international behavior. From the ashes of
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the Second World War arose the United Nations
Organization, amid hopes that an era of peace and
cooperation had at last begun. Though many of these
aspirations have remained elusive goals, that
circumstance cannot diminish the true progress that
has been made. In the modern age, humanitarian and
practical considerations have combined to lead the
nations of the world to recognize that respect for
fundamental human rights is in their individual and
collective interest. Among the rights universally
proclaimed by all nations, as we have noted, is the
right to be free of physical torture. Indeed, for
purposes of civil liability, the torturer has become
like the pirate and slave trader before him hostis
humani generis, an enemy of all mankind. Our
holding today, giving effect to a jurisdictional
provision enacted by our First Congress, is a small
but important step in the fulfillment of the ageless
dream to free all people from brutal violence.
END OF DOCUMENT
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147.

ii.
The arms employed were reserved for the official use of the military and
police, and the vehicles used had tinted glass, which requires special official

i.
The victims were usually persons whom Honduran officials considered
dangerous to State security (testimony of Miguel Angel Pavón Salazar, Ramón
Custodio López, Efraín Díaz Arrivillaga, Florencio Caballero, Virgilio Carías,
Milton Jiménez Puerto, René Velásquez Díaz, Inés Consuelo Murillo, José
Gonzalo Flores Trejo, Zenaida Velásquez, César Augusto Murillo and press
clippings). In addition, the victims had usually been under surveillance for long
periods of time (testimony of Ramón Custodio López and Florencio Caballero);

d.
The disappearances were carried out in a systematic manner, regarding which the
Court considers the following circumstances particularly relevant:

c.
It was public and notorious knowledge in Honduras that the kidnappings were
carried out by military personnel or the police, or persons acting under their orders
(testimony of Miguel Angel Pavón Salazar, Ramón Custodio López, Efraín Díaz
Arrivillaga, Florencio Caballero and press clippings).

b.
Those disappearances followed a similar pattern, beginning with the kidnapping
of the victims by force, often in broad daylight and in public places, by armed men in
civilian clothes and disguises, who acted with apparent impunity and who used vehicles
without any official identification, with tinted windows and with false license plates or no
plates (testimony of Miguel Angel Pavón Salazar, Ramón Custodio López, Efraín Díaz
Arrivillaga, Florencio Caballero and press clippings).

a.
During the period 1981 to 1984, 100 to 150 persons disappeared in the Republic
of Honduras, and many were never heard from again (testimony of Miguel Angel Pavón
Salazar, Ramón Custodio López, Efraín Díaz Arrivillaga, Florencio Caballero and press
clippings).

The Court now turns to the relevant facts that it finds to have been proven. They are as follows:

The Inter-American Court of Human Rights, (…………)delivers the following judgment pursuant to
Article 44 (1) of its Rules of Procedure (hereinafter "the Rules of Procedure") in the instant case submitted
by the Inter-American Commission on Human Rights against the State of Honduras.
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f.
Persons connected with the Armed Forces or under its direction carried out that
kidnapping (testimony of Ramón Custodio López, Zenaida Velásquez, Florencio
Caballero, Leopoldo Aguilar Villalobos and press clippings).

e.
On September 12, 1981, between 4:30 and 5:00 p.m., several heavily-armed men
in civilian clothes driving a white Ford without license plates kidnapped Manfredo
Velásquez from a parking lot in downtown Tegucigalpa. Today, nearly seven years later,
he remains disappeared, which creates a reasonable presumption that he is dead
(testimony of Miguel Angel Pavón Salazar, Ramón Custodio López, Zenaida Velásquez,
Florencio Caballero, Leopoldo Aguilar Villalobos and press clippings).

v.
Military and police officials as well as those from the Executive and
Judicial Branches either denied the disappearances or were incapable of
preventing or investigating them, punishing those responsible, or helping those
interested discover the whereabouts and fate of the victims or the location of
their remains. The investigative committees created by the Government and the
Armed Forces did not produce any results. The judicial proceedings brought
were processed slowly with a clear lack of interest and some were ultimately
dismissed (testimony of Inés Consuelo Murillo, José Gonzalo Flores Trejo, Efraín
Díaz Arrivillaga, Florencio Caballero, Virgilio Carías, Milton Jiménez Puerto,
René Velásquez Díaz, Zenaida Velásquez, César Augusto Murillo and press
clippings);

iv.
When queried by relatives, lawyers and persons or entities interested in
the protection of human rights, or by judges charged with executing writs of
habeas corpus, the authorities systematically denied any knowledge of the
detentions or the whereabouts or fate of the victims. That attitude was seen even
in the cases of persons who later reappeared in the hands of the same authorities
who had systematically denied holding them or knowing their fate (testimony of
Inés Consuelo Murillo, José Gonzalo Flores Trejo, Efraín Díaz Arrivillaga,
Florencio Caballero, Virgilio Carías, Milton Jiménez Puerto, René Velásquez
Díaz, Zenaida Velásquez, César Augusto Murillo and press clippings);

iii.
The kidnappers blindfolded the victims, took them to secret, unofficial
detention centers and moved them from one center to another. They
interrogated the victims and subjected them to cruel and humiliating treatment
and torture. Some were ultimately murdered and their bodies were buried in
clandestine cemeteries (testimony of Miguel Angel Pavón Salazar, Ramón
Custodio López, Florencio Caballero, René Velásquez Díaz, Inés Consuelo
Murillo and José Gonzalo Flores Trejo);

authorization. In some cases, Government agents carried out the detentions
openly and without any pretense or disguise; in others, government agents had
cleared the areas where the kidnappings were to take place and, on at least one
occasion, when government agents stopped the kidnappers they were allowed to
continue freely on their way after showing their identification (testimony of
Miguel Angel Pavón Salazar, Ramón Custodio López and Florencio Caballero);
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151. The establishment of a Working Group on Enforced or Involuntary Disappearances of the United
Nations Commission on Human Rights, by Resolution 20 (XXXVI) of February 29, 1980, is a clear
demonstration of general censure and repudiation of the practice of disappearances, which had already

150. The phenomenon of disappearances is a complex form of human rights violation that must be
understood and confronted in an integral fashion.

149. Disappearances are not new in the history of human rights violations. However, their systematic
and repeated nature and their use not only for causing certain individuals to disappear, either briefly or
permanently, but also as a means of creating a general state of anguish, insecurity and fear, is a recent
phenomenon. Although this practice exists virtually worldwide, it has occurred with exceptional intensity
in Latin American in the last few years.

X

148. Based upon the above, the Court finds that the following facts have been proven in this
proceeding: (1) a practice of disappearances carried out or tolerated by Honduran officials existed between
1981 and 1984; (2) Manfredo Velásquez disappeared at the hands of or with the acquiescence of those
officials within the framework of that practice; and (3) the Government of Honduras failed to guarantee
the human rights affected by that practice.

h.
There is no evidence in the record that Manfredo Velásquez had disappeared in
order to join subversive groups, other than a letter from the Mayor of Langue, which
contained rumors to that effect. The letter itself shows that the Government associated
him with activities it considered a threat to national security. However, the Government
did not corroborate the view expressed in the letter with any other evidence. Nor is
there any evidence that he was kidnapped by common criminals or other persons
unrelated to the practice of disappearances existing at that time.

iii.
In the case of Manfredo Velásquez, there were the same type of denials
by his captors and the Armed Forces, the same omissions of the latter and of the
Government in investigating and revealing his whereabouts, and the same
ineffectiveness of the courts where three writs of habeas corpus and two criminal
complaints were brought (testimony of Miguel Angel Pavón Salazar, Ramón
Custodio López, Zenaida Velásquez, press clippings and documentary evidence).

ii.
The kidnapping of Manfredo Velásquez was carried out in broad daylight
by men in civilian clothes who used a vehicle without license plates.

i.
Manfredo Velásquez was a student who was involved in activities the
authorities considered "dangerous" to national security (testimony of Miguel
Angel Pavón Salazar, Ramón Custodio López and Zenaida Velásquez).

g.
The kidnapping and disappearance of Manfredo Velásquez falls within the
systematic practice of disappearances referred to by the facts deemed proved in
paragraphs a-d. To wit:
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Every person has the right to personal liberty and security.

No one shall be subject to arbitrary arrest or imprisonment.

5.
Any person detained shall be brought promptly before a judge or other officer
authorized by law to exercise judicial power and shall be entitled to trial within a

4.
Anyone who is detained shall be informed of the reasons for his detention and
shall be promptly notified of the charge or charges against him.

3.

2.
No one shall be deprived of his physical liberty except for the reasons and under
the conditions established beforehand by the constitution of the State Party concerned or
by a law established pursuant thereto.

1.

155. The forced disappearance of human beings is a multiple and continuous violation of many rights
under the Convention that the States Parties are obligated to respect and guarantee. The kidnapping of a
person is an arbitrary deprivation of liberty, an infringement of a detainee's right to be taken without delay
before a judge and to invoke the appropriate procedures to review the legality of the arrest, all in violation
of Article 7 of the Convention which recognizes the right to personal liberty by providing that:

154. Without question, the State has the right and duty to guarantee its security. It is also indisputable
that all societies suffer some deficiencies in their legal orders. However, regardless of the seriousness of
certain actions and the culpability of the perpetrators of certain crimes, the power of the State is not
unlimited, nor may the State resort to any means to attain its ends. The State is subject to law and morality.
Disrespect for human dignity cannot serve as the basis for any State action.

153. International practice and doctrine have often categorized disappearances as a crime against
humanity, although there is no treaty in force which is applicable to the States Parties to the Convention
and which uses this terminology (Inter-American Yearbook on Human Rights, 1985, pp. 368, 686 and
1102). The General Assembly of the OAS has resolved that it "is an affront to the conscience of the
hemisphere and constitutes a crime against humanity" (AG/RES. 666, supra) and that "this practice is
cruel and inhuman, mocks the rule of law, and undermines those norms which guarantee protection against
arbitrary detention and the right to personal security and safety" (AG/RES. 742, supra).

152. Within the inter-American system, the General Assembly of the Organization of American States
(OAS) and the Commission have repeatedly referred to the practice of disappearances and have urged that
disappearances be investigated and that the practice be stopped (AG/RES. 443 (IX-0/79) of October 31,
1979; AG/RES.510 (X-0/80) of November 27, 1980; AG/RES. 618 (XII-0/82) of November 20, 1982;
AG/RES. 666 (XIII-0/83) of November 18, 1983; AG/RES. 742 (XIV-0/84) of November 17, 1984 and
AG/RES. 890 (XVII-0/87) of November 14, 1987; Inter-American Commission on Human Rights:
Annual Report 1978, pp. 24-27; Annual Report, 1980-1981, pp. 113-114; Annual Report, 1982-1983, pp.
46-67; Annual Report, 1985-1986, pp. 37-40; Annual Report, 1986-1987, pp. 277-284 and in many of its
Country Reports, such as OEA/Ser. L/V/II.49, doc. 19, 1980 (Argentina); OEA/Ser. L/V/II.66, doc. 17,
1985 (Chile) and OEA/Ser. L/V/II.66, doc. 16, 1985 (Guatemala)).

received world attention at the UN General Assembly (Resolution 33/173 of December 20, 1978), the
Economic and Social Council (Resolution 1979/38 of May 10, 1979) and the Subcommission for the
Prevention of Discrimination and Protection of Minorities (Resolution 5B (XXXII) of September 5, 1979).
The reports of the rapporteurs or special envoys of the Commission on Human Rights show concern that
the practice of disappearances be stopped, the victims reappear and that those responsible be punished.
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158. The practice of disappearances, in addition to directly violating many provisions of the Convention,
such as those noted above, constitutes a radical breach of the treaty in that it shows a crass abandonment
of the values which emanate from the concept of human dignity and of the most basic principles of the
inter-American system and the Convention. The existence of this practice, moreover, evinces a disregard
of the duty to organize the State in such a manner as to guarantee the rights recognized in the Convention,
as set out below.

1.
Every person has the right to have his life respected. This right shall be protected
by law and, in general, from the moment of conception. No one shall be arbitrarily
deprived of his life.

157. The practice of disappearances often involves secret execution without trial, followed by
concealment of the body to eliminate any material evidence of the crime and to ensure the impunity of
those responsible. This is a flagrant violation of the right to life, recognized in Article 4 of the Convention,
the first clause of which reads as follows:

In addition, investigations into the practice of disappearances and the testimony of victims who have
regained their liberty show that those who are disappeared are often subjected to merciless treatment,
including all types of indignities, torture and other cruel, inhuman and degrading treatment, in violation of
the right to physical integrity recognized in Article 5 of the Convention.

2.
No one shall be subjected to torture or to cruel, inhuman, or degrading
punishment or treatment. All persons deprived of their liberty shall be treated with
respect for the inherent dignity of the human person.

1.
Every person has the right to have his physical, mental, and moral integrity
respected.

156. Moreover, prolonged isolation and deprivation of communication are in themselves cruel and
inhuman treatment, harmful to the psychological and moral integrity of the person and a violation of the
right of any detainee to respect for his inherent dignity as a human being. Such treatment, therefore,
violates Article 5 of the Convention, which recognizes the right to the integrity of the person by providing
that:

6.
Anyone who is deprived of his liberty shall be entitled to recourse to a competent
court, in order that the court may decide without delay on the lawfulness of his arrest or
detention and order his release if the arrest or detention is unlawful. In States Parties
whose laws provide that anyone who believes himself to be threatened with deprivation
of his liberty is entitled to recourse to a competent court in order that it may decide on
the lawfulness of such threat, this remedy may not be restricted or abolished. The
interested party or another person in his behalf is entitled to seek these remedies.

reasonable time or to be released without prejudice to the continuation of the
proceedings. His release may be subject to guarantees to assure his appearance for trial.

1.
The States Parties to this Convention undertake to respect the rights and
freedoms recognized herein and to ensure to all persons subject to their jurisdiction the
free and full exercise of those rights and freedoms, without any discrimination for reasons
of race, color, sex, language, religion, political or other opinion, national or social origin,
economic status, birth, or any other social condition.

Article 1. Obligation to Respect Rights

Article 1 (1) of the Convention provides:

The protection of human rights, particularly the civil and political rights set forth in the
Convention, is in effect based on the affirmation of the existence of certain inviolable
attributes of the individual that cannot be legitimately restricted through the exercise of
governmental power. There are individual domains that are beyond the reach of the

165. The first obligation assumed by the States Parties under Article 1 (1) is "to respect the rights and
freedoms" recognized by the Convention. The exercise of public authority has certain limits which derive
from the fact that human rights are inherent attributes of human dignity and are, therefore, superior to the
power of the State. On another occasion, this court stated:

164. Article 1 (1) is essential in determining whether a violation of the human rights recognized by the
Convention can be imputed to a State Party. In effect, that article charges the States Parties with the
fundamental duty to respect and guarantee the rights recognized in the Convention. Any impairment of
those rights which can be attributed under the rules of international law to the action or omission of any
public authority constitutes an act imputable to the State, which assumes responsibility in the terms
provided by the Convention.

163. The Commission did not specifically allege the violation of Article 1 (1) of the Convention, but that
does not preclude the Court from applying it. The precept contained therein constitutes the generic basis
of the protection of the rights recognized by the Convention and would be applicable, in any case, by
virtue of a general principle of law, iura novit curia, on which international jurisprudence has repeatedly
relied and under which a court has the power and the duty to apply the juridical provisions relevant to a
proceeding, even when the parties do not expressly invoke them ("Lotus", Judgment No. 9, 1927, P.C.I.J.,
Series A No. 10, p. 31 and Eur. Court H.R., Handyside Case, Judgment of 7 December 1976, Series A
No. 24, para. 41).

162. This article specifies the obligation assumed by the States Parties in relation to each of the rights
protected. Each claim alleging that one of those rights has been infringed necessarily implies that Article 1
(1) of the Convention has also been violated.

161.

160. This requires the Court to examine the conditions under which a particular act, which violates one
of the rights recognized by the Convention, can be imputed to a State Party thereby establishing its
international responsibility.

159. The Commission has asked the Court to find that Honduras has violated the rights guaranteed to
Manfredo Velásquez by Articles 4, 5 and 7 of the Convention. The Government has denied the charges
and seeks to be absolved.
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172. Thus, in principle, any violation of rights recognized by the Convention carried out by an act of
public authority or by persons who use their position of authority is imputable to the State. However, this
does not define all the circumstances in which a State is obligated to prevent, investigate and punish human
rights violations, nor all the cases in which the State might be found responsible for an infringement of
those rights. An illegal act which violates human rights and which is initially not directly imputable to a
State (for example, because it is the act of a private person or because the person responsible has not been

171. This principle suits perfectly the nature of the Convention, which is violated whenever public
power is used to infringe the rights recognized therein. If acts of public power that exceed the State's
authority or are illegal under its own laws were not considered to compromise that State's obligations under
the treaty, the system of protection provided for in the Convention would be illusory.

170. This conclusion is independent of whether the organ or official has contravened provisions of
internal law or overstepped the limits of his authority: under international law a State is responsible for the
acts of its agents undertaken in their official capacity and for their omissions, even when those agents act
outside the sphere of their authority or violate internal law.

169. According to Article 1 (1), any exercise of public power that violates the rights recognized by the
Convention is illegal. Whenever a State organ, official or public entity violates one of those rights, this
constitutes a failure of the duty to respect the rights and freedoms set forth in the Convention.

Where the exercise of any of the rights or freedoms referred to in Article 1 is not already
ensured by legislative or other provisions, the States Parties undertake to adopt, in
accordance with their constitutional processes and the provisions of this Convention,
such legislative or other measures as may be necessary to give effect to those rights or
freedoms.

Article 2. Domestic Legal Effects

168. The obligation of the States is, thus, much more direct than that contained in Article 2, which
reads:

167. The obligation to ensure the free and full exercise of human rights is not fulfilled by the existence
of a legal system designed to make it possible to comply with this obligation --it also requires the
government to conduct itself so as to effectively ensure the free and full exercise of human rights.

166. The second obligation of the States Parties is to "ensure" the free and full exercise of the rights
recognized by the Convention to every person subject to its jurisdiction. This obligation implies the duty
of States Parties to organize the governmental apparatus and, in general, all the structures through which
public power is exercised, so that they are capable of juridically ensuring the free and full enjoyment of
human rights. As a consequence of this obligation, the States must prevent, investigate and punish any
violation of the rights recognized by the Convention and, moreover, if possible attempt to restore the right
violated and provide compensation as warranted for damages resulting from the violation.

State or to which the State has but limited access. Thus, the protection of human rights
must necessarily comprise the concept of the restriction of the exercise of state power
(The Word "Laws" in Article 30 of the American Convention on Human Rights,
Advisory Opinion OC-6/86 of May 9, 1986. Series A No. 6, para 21).
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178. In the instant case, the evidence shows a complete inability of the procedures of the State of
Honduras, which were theoretically adequate, to carry out an investigation into the disappearance of
Manfredo Velásquez, and of the fulfillment of its duties to pay compensation and punish those responsible,
as set out in Article 1 (1) of the Convention.

177. In certain circumstances, it may be difficult to investigate acts that violate an individual's rights.
The duty to investigate, like the duty to prevent, is not breached merely because the investigation does not
produce a satisfactory result. Nevertheless, it must be undertaken in a serious manner and not as a mere
formality preordained to be ineffective. An investigation must have an objective and be assumed by the
State as its own legal duty, not as a step taken by private interests that depends upon the initiative of the
victim or his family or upon their offer of proof, without an effective search for the truth by the
government. This is true regardless of what agent is eventually found responsible for the violation. Where
the acts of private parties that violate the Convention are not seriously investigated, those parties are aided
in a sense by the government, thereby making the State responsible on the international plane.

176. The State is obligated to investigate every situation involving a violation of the rights protected by
the Convention. If the State apparatus acts in such a way that the violation goes unpunished and the
victim's full enjoyment of such rights is not restored as soon as possible, the State has failed to comply with
its duty to ensure the free and full exercise of those rights to the persons within its jurisdiction. The same
is true when the State allows private persons or groups to act freely and with impunity to the detriment of
the rights recognized by the Convention.

175. This duty to prevent includes all those means of a legal, political, administrative and cultural nature
that promote the protection of human rights and ensure that any violations are considered and treated as
illegal acts, which, as such, may lead to the punishment of those responsible and the obligation to
indemnify the victims for damages. It is not possible to make a detailed list of all such measures, since they
vary with the law and the conditions of each State Party. Of course, while the State is obligated to prevent
human rights abuses, the existence of a particular violation does not, in itself, prove the failure to take
preventive measures. On the other hand, subjecting a person to official, repressive bodies that practice
torture and assassination with impunity is itself a breach of the duty to prevent violations of the rights to
life and physical integrity of the person, even if that particular person is not tortured or assassinated, or if
those facts cannot be proven in a concrete case.

174. The State has a legal duty to take reasonable steps to prevent human rights violations and to use the
means at its disposal to carry out a serious investigation of violations committed within its jurisdiction, to
identify those responsible, to impose the appropriate punishment and to ensure the victim adequate
compensation.

173. Violations of the Convention cannot be founded upon rules that take psychological factors into
account in establishing individual culpability. For the purposes of analysis, the intent or motivation of the
agent who has violated the rights recognized by the Convention is irrelevant --the violation can be
established even if the identity of the individual perpetrator is unknown. What is decisive is whether a
violation of the rights recognized by the Convention has occurred with the support or the acquiescence of
the government, or whether the State has allowed the act to take place without taking measures to prevent
it or to punish those responsible. Thus, the Court's task is to determine whether the violation is the result
of a State's failure to fulfill its duty to respect and guarantee those rights, as required by Article 1 (1) of the
Convention.

identified) can lead to international responsibility of the State, not because of the act itself, but because of
the lack of due diligence to prevent the violation or to respond to it as required by the Convention.

184. According to the principle of the continuity of the State in international law, responsibility exists
both independently of changes of government over a period of time and continuously from the time of the
act that creates responsibility to the time when the act is declared illegal. The foregoing is also valid in the
area of human rights although, from an ethical or political point of view, the attitude of the new
government may be much more respectful of those rights than that of the government in power when the
violations occurred.

183. The Court notes that the legal order of Honduras does not authorize such acts and that internal law
defines them as crimes. The Court also recognizes that not all levels of the Government of Honduras were
necessarily aware of those acts, nor is there any evidence that such acts were the result of official orders.
Nevertheless, those circumstances are irrelevant for the purposes of establishing whether Honduras is
responsible under international law for the violations of human rights perpetrated within the practice of
disappearances.

182. The Court is convinced, and has so found, that the disappearance of Manfredo Velásquez was
carried out by agents who acted under cover of public authority. However, even had that fact not been
proven, the failure of the State apparatus to act, which is clearly proven, is a failure on the part of
Honduras to fulfill the duties it assumed under Article 1 (1) of the Convention, which obligated it to ensure
Manfredo Velásquez the free and full exercise of his human rights.

181. The duty to investigate facts of this type continues as long as there is uncertainty about the fate of
the person who has disappeared. Even in the hypothetical case that those individually responsible for
crimes of this type cannot be legally punished under certain circumstances, the State is obligated to use the
means at its disposal to inform the relatives of the fate of the victims and, if they have been killed, the
location of their remains.

180. Nor did the organs of the Executive Branch carry out a serious investigation to establish the fate of
Manfredo Velásquez. There was no investigation of public allegations of a practice of disappearances nor a
determination of whether Manfredo Velásquez had been a victim of that practice. The Commission's
requests for information were ignored to the point that the Commission had to presume, under Article 42
of its Regulations, that the allegations were true. The offer of an investigation in accord with Resolution
30/83 of the Commission resulted in an investigation by the Armed Forces, the same body accused of
direct responsibility for the disappearances. This raises grave questions regarding the seriousness of the
investigation. The Government often resorted to asking relatives of the victims to present conclusive
proof of their allegations even though those allegations, because they involved crimes against the person,
should have been investigated on the Government's own initiative in fulfillment of the State's duty to
ensure public order. This is especially true when the allegations refer to a practice carried out within the
Armed Forces, which, because of its nature, is not subject to private investigations. No proceeding was
initiated to establish responsibility for the disappearance of Manfredo Velásquez and apply punishment
under internal law. All of the above leads to the conclusion that the Honduran authorities did not take
effective action to ensure respect for human rights within the jurisdiction of that State as required by
Article 1 (1) of the Convention.

179
As the Court has verified above, the failure of the judicial system to act upon the writs brought
before various tribunals in the instant case has been proven. Not one writ of habeas corpus was processed.
No judge has access to the places where Manfredo Velásquez might have been detained. The criminal
complaint was dismissed.
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THEREFORE,

Unanimously

Unanimously
2.
Declares that Honduras has violated, in the case of Angel Manfredo Velásquez Rodríguez, its
obligations to respect and to ensure the right to personal liberty set forth in Article 7 of the Convention,
read in conjunction with Article 1 (1) thereof.

Unanimously
1.
Rejects the preliminary objection interposed by the Government of Honduras alleging the
inadmissibility of the case for the failure to exhaust domestic legal remedies.

THE COURT:

194.

(………………..)

188. The above reasoning is applicable to the right to life recognized by Article 4 of the Convention
(supra 157). The context in which the disappearance of Manfredo Velásquez occurred and the lack of
knowledge seven years later about his fate create a reasonable presumption that he was killed. Even if
there is a minimal margin of doubt in this respect, it must be presumed that his fate was decided by
authorities who systematically executed detainees without trial and concealed their bodies in order to avoid
punishment. This, together with the failure to investigate, is a violation by Honduras of a legal duty under
Article 1 (1) of the Convention to ensure the rights recognized by Article 4 (1). That duty is to ensure
every person subject to its jurisdiction the inviolability of the right to life and the right not to have one's life
taken arbitrarily. These rights imply an obligation on the part of States Parties to take reasonable steps to
prevent situations that could result in the violation of that right.

187. The disappearance of Manfredo Velásquez violates the right to personal integrity recognized by
Article 5 of the Convention (supra 156). First, the mere subjection of an individual to prolonged isolation
and deprivation of communication is in itself cruel and inhuman treatment which harms the psychological
and moral integrity of the person, and violates the right of every detainee under Article 5 (1) and 5 (2) to
treatment respectful of his dignity. Second, although it has not been directly shown that Manfredo
Velásquez was physically tortured, his kidnapping and imprisonment by governmental authorities, who
have been shown to subject detainees to indignities, cruelty and torture, constitute a failure of Honduras to
fulfill the duty imposed by Article 1 (1) to ensure the rights under Article 5 (1) and 5 (2) of the Convention.
The guarantee of physical integrity and the right of detainees to treatment respectful of their human dignity
require States Parties to take reasonable steps to prevent situations which are truly harmful to the rights
protected.

186. As a result of the disappearance, Manfredo Velásquez was the victim of an arbitrary detention,
which deprived him of his physical liberty without legal cause and without a determination of the
lawfulness of his detention by a judge or competent tribunal. Those acts directly violate the right to
personal liberty recognized by Article 7 of the Convention (supra 155) and are a violation imputable to
Honduras of the duties to respect and ensure that right under Article 1 (1).

185. The Court, therefore, concludes that the facts found in this proceeding show that the State of
Honduras is responsible for the involuntary disappearance of Angel Manfredo Velásquez Rodríguez.
Thus, Honduras has violated Articles 7, 5 and 4 of the Convention.
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Done in Spanish and in English, the Spanish text being authentic, at the seat of the Court in San José,
Costa Rica, this twenty-ninth day of July, 1988.

Unanimously
8.
Does not find it necessary to render a decision concerning costs.

Unanimously
7.
Decides that the agreement on the form and amount of the compensation shall be approved by the
Court.

By six votes to one
6.
Decides that the form and amount of such compensation, failing agreement between Honduras
and the Commission within six months of the date of this judgment, shall be settled by the Court and, for
that purpose, retains jurisdiction of the case.
Judge Rodolfo E. Piza E. dissenting.

Unanimously
5.
Decides that Honduras is hereby required to pay fair compensation to the next-of-kin of the victim.

Unanimously
4.
Declares that Honduras has violated, in the case of Angel Manfredo Velásquez Rodríguez, its
obligation to ensure the right to life set forth in Article 4 of the Convention, read in conjunction with
Article 1 (1) thereof.

3.
Declares that Honduras has violated, in the case of Angel Manfredo Velásquez Rodríguez, its
obligations to respect and to ensure the right to humane treatment set forth in Article 5 of the Convention,
read in conjunction with Article 1 (1) thereof.

Certiorari to the Court of Criminal Appeals of Texas
Medellín v. Texas
No.06-984, 25 March 2008

Syllabus

OCTOBER TERM, 2007
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Argued October 10, 2007—Decided March 25, 2008

Held: Neither Avena nor the President’s Memorandum constitutes directly enforceable federal law that pre-empts state limitations on the
filing of successive habeas petitions. Pp. 8–37.

In the Case Concerning Avena and Other Mexican Nationals (Mex. v.
U. S.), 2004 I. C. J. 12 (Avena), the International Court of Justice
(ICJ) held that the United States had violated Article 36(1)(b) of the
Vienna Convention on Consular Relations (Vienna Convention or
Convention) by failing to inform 51 named Mexican nationals, including petitioner Medellín, of their Vienna Convention rights. The ICJ
found that those named individuals were entitled to review and reconsideration of their U. S. state-court convictions and sentences regardless of their failure to comply with generally applicable state
rules governing challenges to criminal convictions. In SanchezLlamas v. Oregon, 548 U. S. 331—issued after Avena but involving
individuals who were not named in the Avena judgment—this Court
held, contrary to the ICJ’s determination, that the Convention did
not preclude the application of state default rules. The President
then issued a memorandum (President’s Memorandum or Memorandum) stating that the United States would “discharge its international obligations” under Avena “by having State courts give effect to
the decision.”
Relying on Avena and the President’s Memorandum, Medellín filed
a second Texas state-court habeas application challenging his state
capital murder conviction and death sentence on the ground that he
had not been informed of his Vienna Convention rights. The Texas
Court of Criminal Appeals dismissed Medellín’s application as an
abuse of the writ, concluding that neither Avena nor the President’s
Memorandum was binding federal law that could displace the State’s
limitations on filing successive habeas applications.
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1. The Avena judgment is not directly enforceable as domestic law
in state court. Pp. 8–27.
(a) While a treaty may constitute an international commitment,
it is not binding domestic law unless Congress has enacted statutes
implementing it or the treaty itself conveys an intention that it be
“self-executing” and is ratified on that basis. See, e.g., Foster v. Neilson, 2 Pet. 253, 314. The Avena judgment creates an international
law obligation on the part of the United States, but it is not automatically binding domestic law because none of the relevant treaty
sources—the Optional Protocol, the U. N. Charter, or the ICJ Statute—creates binding federal law in the absence of implementing legislation, and no such legislation has been enacted.
The most natural reading of the Optional Protocol is that it is a
bare grant of jurisdiction. The Protocol says nothing about the effect
of an ICJ decision, does not commit signatories to comply therewith,
and is silent as to any enforcement mechanism. The obligation to
comply with ICJ judgments is derived from Article 94 of the U. N.
Charter, which provides that “[e]ach . . . Member . . . undertakes to
comply with the [ICJ’s] decision . . . in any case to which it is a
party.” The phrase “undertakes to comply” is simply a commitment
by member states to take future action through their political
branches. That language does not indicate that the Senate, in ratifying the Optional Protocol, intended to vest ICJ decisions with immediate legal effect in domestic courts.
This reading is confirmed by Article 94(2)—the enforcement provision—which provides the sole remedy for noncompliance: referral to
the U. N. Security Council by an aggrieved state. The provision of an
express diplomatic rather than judicial remedy is itself evidence that
ICJ judgments were not meant to be enforceable in domestic courts.
See Sanchez-Llamas, 548 U. S., at 347. Even this “quintessentially
international remed[y],” id., at 355, is not absolute. It requires a Security Council resolution, and the President and Senate were undoubtedly aware that the United States retained the unqualified
right to exercise its veto of any such resolution. Medellín’s construction would eliminate the option of noncompliance contemplated by
Article 94(2), undermining the ability of the political branches to determine whether and how to comply with an ICJ judgment.
The ICJ Statute, by limiting disputes to those involving nations,
not individuals, and by specifying that ICJ decisions have no binding
force except between those nations, provides further evidence that
the Avena judgment does not automatically constitute federal law enforceable in U. S. courts. Medellín, an individual, cannot be considered a party to the Avena decision. Finally, the United States’ interpretation of a treaty “is entitled to great weight,” Sumitomo Shoji
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America, Inc. v. Avagliano, 457 U. S., at 184–185, and the Executive
Branch has unfailingly adhered to its view that the relevant treaties
do not create domestically enforceable federal law. Pp. 8–17.
(b) The foregoing interpretive approach—parsing a treaty’s text
to determine if it is self-executing—is hardly novel. This Court has
long looked to the language of a treaty to determine whether the
President who negotiated it and the Senate that ratified it intended
for the treaty to automatically create domestically enforceable federal
law. See, e.g., Foster, supra. Pp. 18–20.
(c) The Court’s conclusion that Avena does not by itself constitute
binding federal law is confirmed by the “postratification understanding” of signatory countries. See Zicherman v. Korean Air Lines Co.,
516 U. S. 217, 226. There are currently 47 nations that are parties to
the Optional Protocol and 171 nations that are parties to the Vienna
Convention. Yet neither Medellín nor his amici have identified a
single nation that treats ICJ judgments as binding in domestic
courts. The lack of any basis for supposing that any other country
would treat ICJ judgments as directly enforceable as a matter of
their domestic law strongly suggests that the treaty should not be so
viewed in our courts. See Sanchez-Llamas, 548 U. S., at 343–344,
and n. 3.
The Court’s conclusion is further supported by general principles of
interpretation. Given that the forum state’s procedural rules govern
a treaty’s implementation absent a clear and express statement to
the contrary, see e.g., id., at 351, one would expect the ratifying parties to the relevant treaties to have clearly stated any intent to give
ICJ judgments such effect. There is no statement in the Optional
Protocol, the U. N. Charter, or the ICJ Statute that supports this notion. Moreover, the consequences of Medellín’s argument give pause:
neither Texas nor this Court may look behind an ICJ decision and
quarrel with its reasoning or result, despite this Court’s holding in
Sanchez-Llamas that “[n]othing in the [ICJ’s] structure or purpose
. . . suggests that its interpretations were intended to be conclusive
on our courts.” id., at 354. Pp. 20–24.
(d) The Court’s holding does not call into question the ordinary
enforcement of foreign judgments. An agreement to abide by the result of an international adjudication can be a treaty obligation like
any other, so long as the agreement is consistent with the Constitution. In addition, Congress is up to the task of implementing nonself-executing treaties, even those involving complex commercial disputes. Medellín contends that domestic courts generally give effect to
foreign judgments, but the judgment Medellín asks us to enforce is
hardly typical: It would enjoin the operation of state law and force
the State to take action to “review and reconside[r]” his case. Foreign
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judgments awarding injunctive relief against private parties, let
alone sovereign States, “are not generally entitled to enforcement.”
Restatement (Third) of Foreign Relations Law of the United States
§481, Comment b, p. 595 (1986). Pp. 24–27.
2. The President’s Memorandum does not independently require
the States to provide review and reconsideration of the claims of the
51 Mexican nationals named in Avena without regard to state procedural default rules. Pp. 27–37.
(a) The President seeks to vindicate plainly compelling interests
in ensuring the reciprocal observance of the Vienna Convention, protecting relations with foreign governments, and demonstrating commitment to the role of international law. But those interests do not
allow the Court to set aside first principles. The President’s authority to act, as with the exercise of any governmental power, “must
stem either from an act of Congress or from the Constitution itself.”
Youngstown Sheet & Tube Co. v. Sawyer, 343 U. S. 579, 585.
Justice Jackson’s familiar tripartite scheme provides the accepted
framework for evaluating executive action in this area. First,
“[w]hen the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum, for it includes all
that he possesses in his own right plus all that Congress can delegate.” Youngstown, 343 U. S., at 635 (Jackson, J., concurring). Second, “[w]hen the President acts in absence of either a congressional
grant or denial of authority, he can only rely upon his own independent powers, but there is a zone of twilight in which he and Congress
may have concurrent authority, or in which its distribution is uncertain.” Id., at 637. In such a circumstance, Presidential authority can
derive support from “congressional inertia, indifference or quiescence.” Ibid. Finally, “[w]hen the President takes measures incompatible with the expressed or implied will of Congress, his power is at
its lowest ebb,” and the Court can sustain his actions “only by disabling the Congress from acting upon the subject.” Id., at 637–638.
Pp. 28–29.
(b) The United States marshals two principal arguments in favor
of the President’s authority to establish binding rules of decision that
preempt contrary state law. The United States argues that the relevant treaties give the President the authority to implement the
Avena judgment and that Congress has acquiesced in the exercise of
such authority. The United States also relies upon an “independent”
international dispute-resolution power. We find these arguments, as
well as Medellín’s additional argument that the President’s Memorandum is a valid exercise of his “Take Care” power, unpersuasive.
Pp. 29–37.
(i) The United States maintains that the President’s Memo-
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randum is implicitly authorized by the Optional Protocol and the
U. N. Charter. But the responsibility for transforming an international obligation arising from a non-self-executing treaty into domestic law falls to Congress, not the Executive. Foster, 2 Pet., at 315. It
is a fundamental constitutional principle that “ ‘[t]he power to make
the necessary laws is in Congress; the power to execute in the President.’ ” Hamdan v. Rumsfeld, 548 U. S. 557, 591. A non-selfexecuting treaty, by definition, is one that was ratified with the understanding that it is not to have domestic effect of its own force.
That understanding precludes the assertion that Congress has implicitly authorized the President—acting on his own—to achieve precisely the same result. Accordingly, the President’s Memorandum
does not fall within the first category of the Youngstown framework.
Indeed, because the non-self-executing character of the relevant treaties not only refutes the notion that the ratifying parties vested the
President with the authority to unilaterally make treaty obligations
binding on domestic courts, but also implicitly prohibits him from doing so, the President’s assertion of authority is within Youngstown’s
third category, not the first or even the second.
The United States maintains that congressional acquiescence requires that the President’s Memorandum be given effect as domestic
law. But such acquiescence is pertinent when the President’s action
falls within the second Youngstown category, not the third. In any
event, congressional acquiescence does not exist here. Congress’ failure to act following the President’s resolution of prior ICJ controversies does not demonstrate acquiescence because in none of those prior
controversies did the President assert the authority to transform an
international obligation into domestic law and thereby displace state
law. The United States’ reliance on the President’s “related” statutory responsibilities and on his “established role” in litigating foreign
policy concerns is also misplaced. The President’s statutory authorization to represent the United States before the U. N., the ICJ, and
the U. N. Security Council speaks to his international responsibilities, not to any unilateral authority to create domestic law.
The combination of a non-self-executing treaty and the lack of implementing legislation does not preclude the President from acting to
comply with an international treaty obligation by other means, so
long as those means are consistent with the Constitution. But the
President may not rely upon a non-self-executing treaty to establish
binding rules of decision that pre-empt contrary state law. Pp. 30–
35.
(ii) The United States also claims that—independent of the
United States’ treaty obligations—the Memorandum is a valid exercise of the President’s foreign affairs authority to resolve claims dis-
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putes. See, e.g., American Ins. Assn. v. Garamendi, 539 U. S. 396,
415. This Court’s claims-settlement cases involve a narrow set of circumstances: the making of executive agreements to settle civil claims
between American citizens and foreign governments or foreign nationals. They are based on the view that “a systematic, unbroken,
executive practice, long pursued to the knowledge of the Congress
and never before questioned,” can “raise a presumption that the [action] had been [taken] in pursuance of its consent.” Dames & Moore
v. Regan, 453 U. S. 654, 668. But “[p]ast practice does not, by itself,
create power.” Ibid. The President’s Memorandum—a directive issued to state courts that would compel those courts to reopen final
criminal judgments and set aside neutrally applicable state laws—is
not supported by a “particularly longstanding practice.” The Executive’s limited authority to settle international claims disputes pursuant to an executive agreement cannot stretch so far. Pp. 35–37.
(iii) Medellín’s argument that the President’s Memorandum is
a valid exercise of his power to “Take Care” that the laws be faithfully executed, U. S. Const., Art. II, §3, fails because the ICJ’s decision in Avena is not domestic law. P. 37.
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ROBERTS, C. J., delivered the opinion of the Court, in which SCALIA,
KENNEDY, THOMAS, and ALITO, JJ., joined. STEVENS, J., filed an opinion
concurring in the judgment. BREYER, J., filed a dissenting opinion, in
which SOUTER and GINSBURG, JJ., joined.

223 S. W. 3d 315, affirmed.
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39.
Consequently, the Court considers that the facts referred to in paragraph 2 of this
judgment have been admitted. The Court also considers that, as the State has expressly
recognized, it incurred international responsibility for violating Article 4 (Right to Life) of
the American Convention with regard to Placentina Marcela Chumbipuma Aguirre, Luis
Alberto Díaz Astovilca, Octavio Benigno Huamanyauri Nolazco, Luis Antonio León Borja,
Filomeno León León, Máximo León León, Lucio Quispe Huanaco, Tito Ricardo Ramírez
Alberto, Teobaldo Ríos Lira, Manuel Isaías Ríos Pérez, Javier Manuel Ríos Rojas, Alejandro
Rosales Alejandro, Nelly María Rubina Arquiñigo, Odar Mender Sifuentes Nuñez and
Benedicta Yanque Churo, and for violating Article 5 (Right to Humane Treatment) with

38.
Based on the statements of the parties at the public hearing of March 14, 2001, and
in view of the acquiescence to the facts and the recognition of international responsibility by
Peru, the Court considers that the dispute between the State and the Commission has ceased
with regard to the facts that gave rise to the instant case.1

If the respondent informs the Court of its acquiescence in the claims of the party that has brought the
case, the Court shall decide, after hearing the opinions of the latter and the representatives of
the victims or their next of kin, whether such acquiescence and its juridical effects are
acceptable. In that event, the Court shall determine the appropriate reparations and
indemnities.

37.

The considerations of the Court

(……………….)
*
*
*

the Inter-American Court of Human Rights (hereinafter “the Court” or the “Inter-American
Court”),
in accordance with Articles 29, 55 and 57 of the Rules of Procedure of the Court (hereinafter
“the Rules of Procedure”), delivers this judgment.

In the Barrios Altos case,
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43.
The Court considers that it should be emphasized that, in the light of the general
obligations established in Articles 1(1) and 2 of the American Convention, the States Parties
are obliged to take all measures to ensure that no one is deprived of judicial protection and
the exercise of the right to a simple and effective recourse, in the terms of Articles 8 and 25
of the Convention. Consequently, States Parties to the Convention which adopt laws that
have the opposite effect, such as self-amnesty laws, violate Articles 8 and 25, in relation to
Articles 1(1) and 2 of the Convention. Self-amnesty laws lead to the defenselessness of
victims and perpetuate impunity; therefore, they are manifestly incompatible with the aims
and spirit of the Convention. This type of law precludes the identification of the individuals
who are responsible for human rights violations, because it obstructs the investigation and
access to justice and prevents the victims and their next of kin from knowing the truth and
receiving the corresponding reparation.

42.
The Court, in accordance with the arguments put forward by the Commission and
not contested by the State, considers that the amnesty laws adopted by Peru prevented the
victims’ next of kin and the surviving victims in this case from being heard by a judge, as
established in Article 8(1) of the Convention; they violated the right to judicial protection
embodied in Article 25 of the Convention; they prevented the investigation, capture,
prosecution and conviction of those responsible for the events that occurred in Barrios
Altos, thus failing to comply with Article 1(1) of the Convention, and they obstructed
clarification of the facts of this case. Finally, the adoption of self-amnesty laws that are
incompatible with the Convention meant that Peru failed to comply with the obligation to
adapt internal legislation that is embodied in Article 2 of the Convention.

41.
This Court considers that all amnesty provisions, provisions on prescription and the
establishment of measures designed to eliminate responsibility are inadmissible, because they
are intended to prevent the investigation and punishment of those responsible for serious
human rights violations such as torture, extrajudicial, summary or arbitrary execution and
forced disappearance, all of them prohibited because they violate non-derogable rights
recognized by international human rights law.

VII
THE INCOMPATIBILITY OF AMNESTY LAWS
WITH THE CONVENTION

40.
The Court recognizes that Peru’s acquiescence makes a positive contribution to this
proceeding and to the exercise of the principles that inspire the American Convention on
Human Rights.

regard to Natividad Condorcahuana Chicaña, Felipe León León, Tomás Livias Ortega and
Alfonso Rodas Alvítez. In addition, the State is responsible for violating Article 8 (Right to
a Fair Trial) and Article 25 (Judicial Protection) of the American Convention as a result of
the promulgation and application of Amnesty Laws No. 26479 and No. 26492. Finally, the
State is responsible for failing to comply with Article 1(1) (Obligation to Respect Rights) and
Article 2 (Domestic Legal Effects) of the American Convention on Human Rights as a result
of the promulgation and application of Amnesty Laws No. 26479 and No. 26492 and the
violation of the articles of the Convention mentioned above.

*
*
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48.
Despite this, in the circumstances of the instant case, the right to the truth is
subsumed in the right of the victim or his next of kin to obtain clarification of the events
that violated human rights and the corresponding responsibilities from the competent organs
of the State, through the investigation and prosecution that are established in Articles 8 and
25 of the Convention. 2

47.
In this case, it is evident that the surviving victims, their next of kin and the next of kin of
the victims who died were prevented from knowing the truth about the events that occurred in
Barrios Altos.

The considerations of the Court

*

46.
The State did not contest the Commission’s arguments in this respect and indicated
that its human rights strategy was based on “recognizing responsibilities, but, above all,
proposing integrated procedures for attending to the victims based on three fundamental
elements: the right to truth, the right to justice and the right to obtain fair reparation”.

The State’s arguments

45.
The Commission alleged that the right to truth is founded in Articles 8 and 25 of the
Convention, insofar as they are both “instrumental” in the judicial establishment of the facts
and circumstances that surrounded the violation of a fundamental right. It also indicated
that this right has its roots in Article 13(1) of the Convention, because that article recognizes
the right to seek and receive information. With regard to that article, the Commission added
that the State has the positive obligation to guarantee essential information to preserve the
rights of the victims, to ensure transparency in public administration and the protection of
human rights.

The Commission’s arguments

VIII
RIGHT TO THE TRUTH AND JUDICIAL GUARANTEES
IN THE RULE OF LAW

44.
Owing to the manifest incompatibility of self-amnesty laws and the American
Convention on Human Rights, the said laws lack legal effect and may not continue to
obstruct the investigation of the grounds on which this case is based or the identification
and punishment of those responsible, nor can they have the same or a similar impact with
regard to other cases that have occurred in Peru, where the rights established in the
American Convention have been violated.

3.
To find, in accordance with the terms of the State’s recognition of international
responsibility, that the State failed to comply with Articles 1(1) and 2 of the American
Convention on Human Rights as a result of the promulgation and application of Amnesty
Laws No. 26479 and No. 26492 and the violation of the articles of the Convention
mentioned in operative paragraph 2 of this judgment.

the right to a fair trial and judicial protection embodied in Articles 8 and 25
of the American Convention on Human Rights, with regard to the next of
kin of Placentina Marcela Chumbipuma Aguirre, Luis Alberto Díaz
Astovilca, Octavio Benigno Huamanyauri Nolazco, Luis Antonio León
Borja, Filomeno León León, Máximo León León, Lucio Quispe Huanaco,
Tito Ricardo Ramírez Alberto, Teobaldo Ríos Lira, Manuel Isaías Ríos Pérez,
Javier Manuel Ríos Rojas, Alejandro Rosales Alejandro, Nelly María Rubina
Arquiñigo, Odar Mender Sifuentes Nuñez, Benedicta Yanque Churo, and
with regard to Natividad Condorcahuana Chicaña, Felipe León León, Tomás
Livias Ortega and Alfonso Rodas Alvítez, as a result of the promulgation and
application of Amnesty Laws No. 26479 and No. 26492.

the right to humane treatment embodied in Article 5 of the American
Convention on Human Rights, with regard to Natividad Condorcahuana
Chicaña, Felipe León León, Tomás Livias Ortega and Alfonso Rodas Alvítez;
and

b)

c)

the right to life embodied in Article 4 of the American Convention on
Human Rights, with regard to Placentina Marcela Chumbipuma Aguirre, Luis
Alberto Díaz Astovilca, Octavio Benigno Huamanyauri Nolazco, Luis
Antonio León Borja, Filomeno León León, Máximo León León, Lucio
Quispe Huanaco, Tito Ricardo Ramírez Alberto, Teobaldo Ríos Lira, Manuel
Isaías Ríos Pérez, Javier Manuel Ríos Rojas, Alejandro Rosales Alejandro,
Nelly María Rubina Arquiñigo, Odar Mender Sifuentes Nuñez and Benedicta
Yanque Churo;

a)

2.
To find, in accordance with the terms of the State’s recognition of international
responsibility, that it violated:

51.
Therefore,
THE COURT,
DECIDES:
unanimously,
1.
To admit the State’s recognition of international responsibility.

49.
Therefore, this matter has been resolved, since it has been indicated (supra para. 39)
that Peru violated Articles 8 and 25 of the Convention, with regard to judicial guarantees and
judicial protection.
(………………)
X

Done at San Jose, Costa Rica, on March 14, 2001, in the Spanish and English languages, the
Spanish text being authentic.

Judge Cançado Trindade and Judge García Ramírez informed the Court of their Concurring
Opinions, which accompany this judgment.

7.
To reserve the authority to review and approve the agreement mentioned in the previous
operative paragraph and, should no agreement be reached, to continue the reparations procedure.

6.
To order that reparations shall be established by mutual agreement between the
defendant State, the Inter-American Commission and the victims, their next of kin or their
duly accredited legal representatives, within three months of the notification of this
judgment.

5.
To find that the State of Peru should investigate the facts to determine the identity of those
responsible for the human rights violations referred to in this judgment, and also publish the results
of this investigation and punish those responsible.

4.
To find that Amnesty Laws No. 26479 and No. 26492 are incompatible with the
American Convention on Human Rights and, consequently, lack legal effect.
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