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SETTLEMENT OF INTERNATIONAL DISPUTES

1907 CONVENTION FOR THE PACIFIC

17

19

* The text of the Convention reproduced here is a translation of the French text adopted at the 1907
Peace Conference. The French-language version is authoritative.

His Majesty the German Emperor, King of Prussia; the President of the United States
of America; the President of the Argentine Republic; His Majesty the Emperor of
Austria, King of Bohemia, etc., and Apostolic King of Hungary; His Majesty the King
of the Belgians; the President of the Republic of Bolivia; the President of the Republic
of the United States of Brazil; His Royal Highness the Prince of Bulgaria; the President
of the Republic of Chile; His Majesty the Emperor of China; the President of the
Republic of Colombia; the Provisional Governor of the Republic of Cuba; His Majesty
the King of Denmark; the President of the Dominican Republic; the President of the
Republic of Ecuador; His Majesty the King of Spain; the President of the French
Republic; His Majesty the King of the United Kingdom of Great Britain and Ireland and
of the British Dominions beyond the Seas, Emperor of India; His Majesty the King of
the Hellenes; the President of the Republic of Guatemala; the President of the Republic
of Haiti; His Majesty the King of Italy; His Majesty the Emperor of Japan; His Royal
Highness the Grand Duke of Luxembourg, Duke of Nassau; the President of the United
States of Mexico; His Royal Highness the Prince of Montenegro; the President of the
Republic of Nicaragua; His Majesty the King of Norway; the President of the Republic
of Panama; the President of the Republic of Paraguay; Her Majesty the Queen of the
Netherlands; the President of the Republic of Peru; His Imperial Majesty the Shah of
Persia; His Majesty the King of Roumania; His Majesty the Emperor of All the Russias;
the President of the Republic of Salvador; His Majesty the King of Servia; His Majesty
the King of Siam; His Majesty the King of Sweden; the Swiss Federal Council; His
Majesty the Emperor of the Ottomans; the President of the Oriental Republic of
Uruguay; the President of the United States of Venezuela;
Animated by the sincere desire to work for the maintenance of general peace;
Resolved to promote by all the efforts in their power the friendly settlement of
international disputes;
Recognizing the solidarity uniting the members of the society of civilized nations;
Desirous of extending the empire of law and of strengthening the appreciation of
international justice;
Convinced that the permanent institution of a Tribunal of Arbitration accessible to all,
in the midst of independent Powers, will contribute effectively to this result;
Having regard to the advantages attending the general and regular organization of the
procedure of arbitration;
Sharing the opinion of the august initiator of the International Peace Conference that
it is expedient to record in an International Agreement the principles of equity and right
on which are based the security of States and the welfare of peoples;

for the Pacific Settlement of International Disputes*

CONVENTION
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Independently of this recourse, the Contracting Powers deem it expedient and
desirable that one or more Powers, strangers to the dispute, should, on their own initiative and as far as circumstances may allow, offer their good offices or mediation to the
States at variance.
Powers strangers to the dispute have the right to offer good offices or mediation even
during the course of hostilities.
The exercise of this right can never be regarded by either of the parties in dispute as
an unfriendly act.

21

The Contracting Powers are agreed in recommending the application, when circumstances allow, of special mediation in the following form:
In case of a serious difference endangering peace, the States at variance choose
respectively a Power, to which they intrust the mission of entering into direct communication with the Power chosen on the other side, with the object of preventing the
rupture of pacific relations.
For the period of this mandate, the term of which, unless otherwise stipulated, cannot
exceed thirty days, the States in dispute cease from all direct communication on the
subject of the dispute, which is regarded as referred exclusively to the mediating Powers,
which must use their best efforts to settle it.
In case of a definite rupture of pacific relations, these Powers are charged with the
joint task of taking advantage of any opportunity to restore peace.

In case of serious disagreement or dispute, before an appeal to arms, the Contracting
Powers agree to have recourse, as far as circumstances allow, to the good offices or
mediation of one or more friendly Powers.

Article 3

Article 8

The acceptance of mediation cannot, unless there be an agreement to the contrary,
have the effect of interrupting, delaying, or hindering mobilization or other measures of
preparation for war.
If it takes place after the commencement of hostilities, the military operations in
progress are not interrupted in the absence of an agreement to the contrary.

Article 7

Good offices and mediation undertaken either at the request of the parties in dispute
or on the initiative of Powers strangers to the dispute have exclusively the character of
advice, and never have binding force.

Article 6

The functions of the mediator are at an end when once it is declared, either by one of
the parties to the dispute or by the mediator himself, that the means of reconciliation
proposed by him are not accepted.

Article 5

The part of the mediator consists in reconciling the opposing claims and appeasing
the feelings of resentment which may have arisen between the States at variance.

Article 4

1907 CONVENTION FOR THE PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES

Article 2

PART II. GOOD OFFICES AND MEDIATION

With a view to obviating as far as possible recourse to force in the relations between
States, the Contracting Powers agree to use their best efforts to ensure the pacific settlement of international differences.

Article 1

PART I. THE MAINTENANCE OF GENERAL PEACE

Who, after having deposited their full powers, found in good and due form, have
agreed upon the following:

(Here follow the names of Plenipotentiaries.)

Being desirous, with this object, of insuring the better working in practice of
Commissions of Inquiry and Tribunals of Arbitration, and of facilitating recourse to
arbitration in cases which allow of a summary procedure;
Have deemed it necessary to revise in certain particulars and to complete the work of
the First Peace Conference for the pacific settlement of international disputes;
The High Contracting Parties have resolved to conclude a new Convention for this
purpose, and have appointed the following as their Plenipotentiaries:

PERMANENT COURT OF ARBITRATION – BASIC DOCUMENTS
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On the inquiry both sides must be heard.
At the dates fixed, each party communicates to the Commission and to the other party
the statements of facts, if any, and, in all cases, the instruments, papers, and documents
which it considers useful for ascertaining the truth, as well as the list of witnesses and
experts whose evidence it wishes to be heard.

Unless an undertaking is made to the contrary, Commissions of Inquiry shall be
formed in the manner determined by Articles 45 and 57 of the present Convention.

22

Should one of the Commissioners or one of the Assessors, should there be any, either
die, or resign, or be unable for any reason whatever to discharge his functions, the same
procedure is followed for filling the vacancy as was followed for appointing him.
23

Article 19

Article 12

Article 13

The Commission shall settle the details of the procedure not covered by the special
Inquiry Convention or the present Convention, and shall arrange all the formalities
required for dealing with the evidence.

Article 18

In order to facilitate the constitution and working of Commissions of Inquiry, the
Contracting Powers recommend the following rules, which shall be applicable to the
inquiry procedure in so far as the parties do not adopt other rules.

Article 17

If the Commission meets elsewhere than at The Hague, it appoints a SecretaryGeneral, whose office serves as registry.
It is the function of the registry, under the control of the President, to make the
necessary arrangements for the sittings of the Commission, the preparation of the
Minutes, and, while the inquiry lasts, for the charge of the archives, which shall
subsequently be transferred to the International Bureau at The Hague.

Article 16

The International Bureau of the Permanent Court of Arbitration acts as registry for the
Commissions which sit at The Hague, and shall place its offices and staff at the disposal
of the Contracting Powers for the use of the Commission of Inquiry.

If the Inquiry Convention has not determined where the Commission is to sit, it will
sit at The Hague.
The place of meeting, once fixed, cannot be altered by the Commission except with
the assent of the parties.
If the Inquiry Convention has not determined what languages are to be employed, the
question shall be decided by the Commission.

Article 11

International Commissions of Inquiry are constituted by special agreement between
the parties in dispute.
The Inquiry Convention defines the facts to be examined; it determines the mode and
time in which the Commission is to be formed and the extent of the powers of the
Commissioners.
It also determines, if there is need, where the Commission is to sit, and whether it may
remove to another place, the language the Commission shall use and the languages the
use of which shall be authorized before it, as well as the date on which each party must
deposit its statement of facts, and, generally speaking, all the conditions upon which the
parties have agreed.
If the parties consider it necessary to appoint Assessors, the Convention of Inquiry
shall determine the mode of their selection and the extent of their powers.

Article 10

Article 15

The parties are entitled to appoint special agents to attend the Commission of Inquiry,
whose duty it is to represent them and to act as intermediaries between them and the
Commission.
They are further authorized to engage counsel or advocates, appointed by themselves,
to state their case and uphold their interests before the Commission.

Article 9

In disputes of an international nature involving neither honour nor vital interests, and
arising from a difference of opinion on points of facts, the Contracting Powers deem it
expedient and desirable that the parties who have not been able to come to an agreement
by means of diplomacy, should, as far as circumstances allow, institute an International
Commission of Inquiry, to facilitate a solution of these disputes by elucidating the facts
by means of an impartial and conscientious investigation.

Article 14

1907 CONVENTION FOR THE PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES

PART III. INTERNATIONAL COMMISSIONS OF INQUIRY
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For all notices to be served by the Commission in the territory of a third Contracting
Power, the Commission shall apply direct to the Government of the said Power. The
same rule applies in the case of steps being taken on the spot to procure evidence.
The requests for this purpose are to be executed so far as the means at the disposal of
the Power applied to under its municipal law allow. They cannot be rejected unless the
Power in question considers they are calculated to impair its sovereign rights or its
safety.
The Commission will equally be always entitled to act through the Power on whose
territory it sits.

Article 24

The parties undertake to supply the Commission of Inquiry, as fully as they may think
possible, with all means and facilities necessary to enable it to become completely
acquainted with, and to accurately understand, the facts in question.
They undertake to make use of the means at their disposal, under their municipal law,
to insure the appearance of the witnesses or experts who are in their territory and have
been summoned before the Commission.
If the witnesses or experts are unable to appear before the Commission, the parties
will arrange for their evidence to be taken before the qualified officials of their own
country.

Article 23

The Commission is entitled to ask from either party for such explanations and
information as it considers necessary.

Article 22

Every investigation, and every examination of a locality, must be made in the
presence of the agents and counsel of the parties or after they have been duly summoned.

25

The Commission considers its decisions in private and the proceedings are secret.
All questions are decided by a majority of the members of the Commission.
If a member declines to vote, the fact must be recorded in the Minutes.

Article 30

The agents are authorized, in the course of or at the close of the inquiry, to present in
writing to the Commission and to the other party such statements, requisitions, or
summaries of the facts as they consider useful for ascertaining the truth.

Article 29

A Minute of the evidence of the witness is drawn up forthwith and read to the witness.
The latter may make such alterations and additions as he thinks necessary, which will
be recorded at the end of his statement.
When the whole of his statement has been read to the witness, he is asked to sign it.

Article 28

The witness must give his evidence without being allowed to read any written draft.
He may, however, be permitted by the President to consult notes or documents if the
nature of the facts referred to necessitates their employment.

Article 27

The examination of witnesses is conducted by the President.
The members of the Commission may however put to each witness questions which
they consider likely to throw light on and complete his evidence, or get information on
any point concerning the witness within the limits of what is necessary in order to get
at the truth.
The agents and counsel of the parties may not interrupt the witness when he is making
his statement, nor put any direct question to him, but they may ask the President to put
such additional questions to the witness as they think expedient.

Article 26

The witnesses and experts are summoned on the request of the parties or by the
Commission of its own motion, and, in every case, through the Government of the State
in whose territory they are.
The witnesses are heard in succession and separately in the presence of the agents and
counsel, and in the order fixed by the Commission.

The Commission is entitled, with the assent of the Powers, to move temporarily to any
place where it considers it may be useful to have recourse to this means of inquiry or to
send one or more of its members. Permission must be obtained from the State on whose
territory it is proposed to hold the inquiry.

Article 21

Article 25

1907 CONVENTION FOR THE PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES

Article 20
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Article 41

The Report of the Commission is limited to a statement of facts, and has in no way
the character of an Award. It leaves to the parties entire freedom as to the effect to be
given to the statement.

26

International arbitration has for its object the settlement of disputes between States by
Judges of their own choice and on the basis of respect for law.
Recourse to arbitration implies an engagement to submit in good faith to the Award.

Article 37

Chapter I. The System of Arbitration

PART IV. INTERNATIONAL ARBITRATION

Each party pays its own expenses and an equal share of the expenses incurred by the
Commission.

Article 36

27

The Permanent Court is competent for all arbitration cases, unless the parties agree
to institute a special Tribunal.

Article 42

With the object of facilitating an immediate recourse to arbitration for international
differences, which it has not been possible to settle by diplomacy, the Contracting
Powers undertake to maintain the Permanent Court of Arbitration, as established by the
First Peace Conference, accessible at all times, and operating, unless otherwise stipulated
by the parties, in accordance with the rules of procedure inserted in the present
Convention.

Chapter II. The Permanent Court of Arbitration

Article 35

Article 34

The Report of the Commission is read at a public sitting, the agents and counsel of the
parties being present or duly summoned.
A copy of the Report is given to each party.

Article 40

The Arbitration Convention is concluded for questions already existing or for
questions which may arise eventually.
It may embrace any dispute or only disputes of a certain category.

Independently of general or private Treaties expressly stipulating recourse to
arbitration as obligatory on the Contracting Powers, the said Powers reserve to themselves the right of concluding new Agreements, general or particular, with a view to
extending compulsory arbitration to all cases which they may consider it possible to
submit to it.

The Report is signed by all the members of the Commission.
If one of the members refuses to sign, the fact is mentioned; but the validity of the
Report is not affected.

Article 33

After the parties have presented all the explanations and evidence, and the witnesses
have all been heard, the President declares the inquiry terminated, and the Commission
adjourns to deliberate and to draw up its Report.
Article 39

In questions of a legal nature, and especially in the interpretation or application of
International Conventions, arbitration is recognized by the Contracting Powers as the
most effective, and, at the same time, the most equitable means of settling disputes
which diplomacy has failed to settle.
Consequently, it would be desirable that, in disputes about the above-mentioned
questions, the Contracting Powers should, if the case arose, have recourse to arbitration,
in so far as circumstances permit.

The sittings of the Commission are not public, nor the Minutes and documents
connected with the inquiry published except in virtue of a decision of the Commission
taken with the consent of the parties.

Article 32

Article 38

1907 CONVENTION FOR THE PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES

Article 31
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When the Contracting Powers wish to have recourse to the Permanent Court for the
settlement of a difference which has arisen between them, the Arbitrators called upon
to form the Tribunal with jurisdiction to decide this difference must be chosen from the
general list of Members of the Court.
Failing the direct agreement of the parties on the composition of the Arbitration
Tribunal, the following course shall be pursued:
Each party appoints two Arbitrators, of whom one only can be its national or chosen
from among the persons selected by it as Members of the Permanent Court. These
Arbitrators together choose an Umpire.
If the votes are equally divided, the choice of the Umpire is intrusted to a third Power,
selected by the parties by common accord.
If an agreement is not arrived at on this subject each party selects a different Power,
and the choice of the Umpire is made in concert by the Powers thus selected.
If, within two months’ time, these two Powers cannot come to an agreement, each of
them presents two candidates taken from the list of Members of the Permanent Court,

Article 45

Each Contracting Power selects four persons at the most, of known competency in
questions of international law, of the highest moral reputation, and disposed to accept
the duties of Arbitrator.
The persons thus elected are inscribed, as Members of the Court, in a list which shall
be notified to all the Contracting Powers by the Bureau.
Any alteration in the list of Arbitrators is brought by the Bureau to the knowledge of
the Contracting Powers.
Two or more Powers may agree on the selection in common of one or more Members.
The same person can be selected by different Powers. The Members of the Court are
appointed for a term of six years. These appointments are renewable.
Should a Member of the Court die or resign, the same procedure is followed for filling
the vacancy as was followed for appointing him. In this case the appointment is made
for a fresh period of six years.

Article 44

The Permanent Court sits at The Hague.
An International Bureau serves as registry for the Court. It is the channel for
communications relative to the meetings of the Court; it has charge of the archives and
conducts all the administrative business.
The Contracting Powers undertake to communicate to the Bureau, as soon as possible,
a certified copy of any conditions of arbitration arrived at between them and of any
Award concerning them delivered by a special Tribunal.
They likewise undertake to communicate to the Bureau the laws, regulations, and
documents eventually showing the execution of the Awards given by the Court.

Article 43

PERMANENT COURT OF ARBITRATION – BASIC DOCUMENTS
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The Permanent Administrative Council, composed of the Diplomatic Representatives
of the Contracting Powers accredited to The Hague and of the Netherlands Minister for
Foreign Affairs, who will act as President, is charged with the direction and control of
the International Bureau.
The Council settles its rules of procedure and all other necessary regulations.

Article 49

The Contracting Powers consider it their duty, if a serious dispute threatens to break
out between two or more of them, to remind these latter that the Permanent Court is open
to them.
Consequently, they declare that the fact of reminding the parties at variance of the
provisions of the present Convention, and the advice given to them, in the highest
interests of peace, to have recourse to the Permanent Court, can only be regarded as
friendly actions.
In case of dispute between two Powers, one of them can always address to the
International Bureau a note containing a declaration that it would be ready to submit the
dispute to arbitration.
The Bureau must at once inform the other Power of the declaration.

Article 48

The Bureau is authorized to place its offices and staff at the disposal of the
Contracting Powers for the use of any special Board of Arbitration.
The jurisdiction of the Permanent Court may, within the conditions laid down in the
regulations, be extended to disputes between non-Contracting Powers or between
Contracting Powers and non-Contracting Powers, if the parties are agreed on recourse
to this Tribunal.

Article 47

The Tribunal being thus composed, the parties notify to the Bureau their determination to have recourse to the Court, the text of their ‘Compromis’, and the names of the
Arbitrators.
The Bureau communicates without delay to each Arbitrator the ‘Compromis’, and the
names of the other members of the Tribunal.
The Tribunal assembles at the date fixed by the parties. The Bureau makes the
necessary arrangements for the meeting.
The members of the Tribunal, in the exercise of their duties and out of their own
country, enjoy diplomatic privileges and immunities.

Article 46

exclusive of the members selected by the parties and not being nationals of either of
them. Drawing lots determines which of the candidates thus presented shall be Umpire.
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The Permanent Court is competent to settle the ‘Compromis’, if the parties are agreed
to have recourse to it for the purpose.

Article 53

The Powers which have recourse to arbitration sign a ‘Compromis’, in which the
subject of the dispute is clearly defined, the time allowed for appointing Arbitrators, the
form, order, and time in which the communication referred to in Article 63 must be
made, and the amount of the sum which each party must deposit in advance to defray the
expenses.
The ‘Compromis’ likewise defines, if there is occasion, the manner of appointing
Arbitrators, any special powers which may eventually belong to the Tribunal, where it
shall meet, the language it shall use, and the languages the employment of which shall
be authorized before it, and, generally speaking, all the conditions on which the parties
are agreed.

Article 52

With a view to encouraging the development of arbitration, the Contracting Powers
have agreed on the following rules, which are applicable to arbitration procedure, unless
other rules have been agreed on by the parties.

Article 51

Chapter III. Arbitration Procedure

The expenses of the Bureau shall be borne by the Contracting Powers in the
proportion fixed for the International Bureau of the Universal Postal Union.
The expenses to be charged to the adhering Powers shall be reckoned from the date
on which their adhesion comes into force.

The Umpire is President of the Tribunal ex officio.
When the Tribunal does not include an Umpire, it appoints its own President.

Article 57

31

When a Sovereign or the Chief of a State is chosen as Arbitrator, the arbitration
procedure is settled by him.

Article 56

The duties of Arbitrator may be conferred on one Arbitrator alone or on several
Arbitrators selected by the parties as they please, or chosen by them from the Members
of the Permanent Court of Arbitration established by the present Convention.
Failing the constitution of the Tribunal by direct agreement between the parties, the
course referred to in Article 45, paragraphs 3 to 6, is followed.

Article 55

In the cases contemplated in the preceding Article, the ‘Compromis’ shall be settled
by a Commission consisting of five members selected in the manner arranged for in
Article 45, paragraphs 3 to 6.
The fifth member is President of the Commission ex officio.

Article 54

It is similarly competent, even if the request is only made by one of the parties, when
all attempts to reach an understanding through the diplomatic channel have failed, in the
case of:
1. A dispute covered by a general Treaty of Arbitration concluded or renewed after
the present Convention has come into force, and providing for a ‘Compromis’ in all
disputes and not either explicitly or implicitly excluding the settlement of the ‘Compromis’ from the competence of the Court. Recourse cannot, however, be had to the
Court if the other party declares that in its opinion the dispute does not belong to the
category of disputes which can be submitted to compulsory arbitration, unless the Treaty
of Arbitration confers upon the Arbitration Tribunal the power of deciding this
preliminary question.
2. A dispute arising from contract debts claimed from one Power by another Power
as due to its nationals, and for the settlement of which the offer of arbitration has been
accepted. This arrangement is not applicable if acceptance is subject to the condition that
the ‘Compromis’ should be settled in some other way.

It decides all questions of administration which may arise with regard to the
operations of the Court.
It has entire control over the appointment, suspension, or dismissal of the officials and
employees of the Bureau.
It fixes the payments and salaries, and controls the general expenditure.
At meetings duly summoned the presence of nine members is sufficient to render
valid the discussions of the Council. The decisions are taken by a majority of votes.
The Council communicates to the Contracting Powers without delay the regulations
adopted by it. It furnishes them with an annual Report on the labours of the Court, the
working of the administration, and the expenditure. The Report likewise contains a
résumé of what is important in the documents communicated to the Bureau by the
Powers in virtue of Article 43, paragraphs 3 and 4.

Article 50
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As a general rule, arbitration procedure comprises two distinct phases: pleadings and
oral discussions.
The pleadings consist in the communication by the respective agents to the members
of the Tribunal and the opposite party of cases, counter-cases, and, if necessary, of
replies; the parties annex thereto all papers and documents called for in the case. This
communication shall be made either directly or through the intermediary of the International Bureau, in the order and within the time fixed by the ‘Compromis’.
The time fixed by the ‘Compromis’ may be extended by mutual agreement by the
parties, or by the Tribunal when the latter considers it necessary for the purpose of
reaching a just decision.

Article 63

The parties are entitled to appoint special agents to attend the Tribunal to act as
intermediaries between themselves and the Tribunal.
They are further authorized to retain for the defence of their rights and interests before
the Tribunal counsel or advocates appointed by themselves for this purpose.
The Members of the Permanent Court may not act as agents, counsel, or advocates
except on behalf of the Power which appointed them Members of the Court.

Article 62

If the question as to what languages are to be used has not been settled by the
‘Compromis’, it shall be decided by the Tribunal.

Article 61

The Tribunal sits at The Hague, unless some other place is selected by the parties.
The Tribunal can only sit in the territory of a third Power with the latter’s consent.
The place of meeting once fixed cannot be altered by the Tribunal, except with the
consent of the parties.

Article 60

Should one of the Arbitrators either die, retire, or be unable for any reason whatever
to discharge his functions, the same procedure is followed for filling the vacancy as was
followed for appointing him.

Article 59

When the ‘Compromis’ is settled by a Commission, as contemplated in Article 54,
and in the absence of an agreement to the contrary, the Commission itself shall form the
Arbitration Tribunal.

Article 58
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The agents and the counsel of the parties are authorized to present orally to the
Tribunal all the arguments they may consider expedient in defence of their case.

Article 70

The Tribunal can, besides, require from the agents of the parties the production of all
papers, and can demand all necessary explanations. In case of refusal the Tribunal takes
note of it.

Article 69

The Tribunal is free to take into consideration new papers or documents to which its
attention may be drawn by the agents or counsel of the parties.
In this case, the Tribunal has the right to require the production of these papers or
documents, but is obliged to make them known to the opposite party.

Article 68

After the close of the pleadings, the Tribunal is entitled to refuse discussion of all new
papers or documents which one of the parties may wish to submit to it without the
consent of the other party.

Article 67

The discussions are under the control of the President. They are only public if it be
so decided by the Tribunal, with the assent of the parties.
They are recorded in minutes drawn up by the Secretaries appointed by the President.
These minutes are signed by the President and by one of the Secretaries and alone have
an authentic character.

Article 66

Unless special circumstances arise, the Tribunal does not meet until the pleadings are
closed.

Article 65

A certified copy of every document produced by one party must be communicated to
the other party.

Article 64

The discussions consist in the oral development before the Tribunal of the arguments
of the parties.
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Article 78

Article 72

34

For all notices which the Tribunal has to serve in the territory of a third Contracting
Power, the Tribunal shall apply direct to the Government of that Power. The same rule
applies in the case of steps being taken to procure evidence on the spot.
The requests for this purpose are to be executed as far as the means at the disposal of
the Power applied to under its municipal law allow. They cannot be rejected unless the
Power in question considers them calculated to impair its own sovereign rights or its
safety.
The Court will equally be always entitled to act through the Power on whose territory
it sits.

Article 76

The parties undertake to supply the Tribunal, as fully as they consider possible, with
all the information required for deciding the case.

Article 75

The Tribunal is entitled to issue rules of procedure for the conduct of the case, to
decide the forms, order, and time in which each party must conclude its arguments, and
to arrange all the formalities required for dealing with the evidence.

35

The parties can reserve in the ‘Compromis’ the right to demand the revision of the
Award.
In this case and unless there be an Agreement to the contrary, the demand must be
addressed to the Tribunal which pronounced the Award. It can only be made on the
ground of the discovery of some new fact calculated to exercise a decisive influence
upon the Award and which was unknown to the Tribunal and to the party which
demanded the revision at the time the discussion was closed.
Proceedings for revision can only be instituted by a decision of the Tribunal expressly
recording the existence of the new fact, recognizing in it the character described in the
preceding paragraph, and declaring the demand admissible on this ground.

Article 83

Any dispute arising between the parties as to the interpretation and execution of the
Award shall, in the absence of an Agreement to the contrary, be submitted to the
Tribunal which pronounced it.

Article 82

The Award, duly pronounced and notified to the agents of the parties, settles the
dispute definitively and without appeal.

Article 81

The Award is read out in public sitting, the agents and counsel of the parties being
present or duly summoned to attend.

Article 80

The Tribunal is authorized to declare its competence in interpreting the ‘Compromis’,
as well as the other Treaties which may be invoked, and in applying the principles of
law.

Article 74

The Award must give the reasons on which it is based. It contains the names of the
Arbitrators; it is signed by the President and Registrar or by the Secretary acting as
Registrar.

Article 73

Article 79

The Tribunal considers its decisions in private and the proceedings remain secret.
All questions are decided by a majority of the members of the Tribunal.

When the agents and counsel of the parties have submitted all the explanations and
evidence in support of their case the President shall declare the discussion closed.

They are entitled to raise objections and points. The decisions of the Tribunal on these
points are final and cannot form the subject of any subsequent discussion.

The members of the Tribunal are entitled to put questions to the agents and counsel
of the parties, and to ask them for explanations on doubtful points.
Neither the questions put, nor the remarks made by members of the Tribunal in the
course of the discussions, can be regarded as an expression of opinion by the Tribunal
in general or by its members in particular.

Article 77
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Each party is represented before the Tribunal by an agent, who serves as intermediary
between the Tribunal and the Government who appointed him.

Article 89

In the absence of any previous agreement the Tribunal, as soon as it is formed, settles
the time within which the two parties must submit their respective cases to it.

Article 88

Each of the parties in dispute appoints an Arbitrator. The two Arbitrators thus selected
choose an Umpire. If they do not agree on this point, each of them proposes two
candidates taken from the general list of the Members of the Permanent Court exclusive
of the members appointed by either of the parties and not being nationals of either of
them; which of the candidates thus proposed shall be the Umpire is determined by lot.
The Umpire presides over the Tribunal, which gives its decisions by a majority of
votes.

Article 87

With a view to facilitating the working of the system of arbitration in disputes
admitting of a summary procedure, the Contracting Powers adopt the following rules,
which shall be observed in the absence of other arrangements and subject to the
reservation that the provisions of Chapter III apply so far as may be.

Article 86

Chapter IV. Arbitration by Summary Procedure

Each party pays its own expenses and an equal share of the expenses of the Tribunal.

Article 85

The Award is not binding except on the parties in dispute.
When it concerns the interpretation of a Convention to which Powers other than those
in dispute are parties, they shall inform all the Signatory Powers in good time. Each of
these Powers is entitled to intervene in the case. If one or more avail themselves of this
right, the interpretation contained in the Award is equally binding on them.

Article 84

The ‘Compromis’ fixes the period within which the demand for revision must be
made.
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Non-Signatory Powers which have been invited to the Second Peace Conference may
adhere to the present Convention.
The Power which desires to adhere notifies its intention in writing to the Netherlands
Government, forwarding to it the act of adhesion, which shall be deposited in the
archives of the said Government.
This Government shall immediately forward to all the other Powers invited to the
Second Peace Conference a duly certified copy of the notification as well as of the act
of adhesion, mentioning the date on which it received the notification.

Article 93

The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at The Hague.
The first deposit of ratifications shall be recorded in a procès-verbal signed by the
Representatives of the Powers which take part therein and by the Netherlands Minister
for Foreign Affairs.
The subsequent deposits of ratifications shall be made by means of a written notification, addressed to the Netherlands Government and accompanied by the instrument
of ratification.
A duly certified copy of the procès-verbal relative to the first deposit of ratifications,
of the notifications mentioned in the preceding paragraph, and of the instruments of
ratification, shall be immediately sent by the Netherlands Government, through the
diplomatic channel, to the Powers invited to the Second Peace Conference, as well as to
those Powers which have adhered to the Convention. In the cases contemplated in the
preceding paragraph, the said Government shall at the same time inform the Powers of
the date on which it received the notification.

Article 92

The present Convention, duly ratified, shall replace, as between the Contracting
Powers, the Convention for the Pacific Settlement of International Disputes of the 29th
July, 1899.

Article 91

PART V. FINAL PROVISIONS

The proceedings are conducted exclusively in writing. Each party, however, is entitled
to ask that witnesses and experts should be called. The Tribunal has, for its part, the right
to demand oral explanations from the agents of the two parties, as well as from the
experts and witnesses whose appearance in Court it may consider useful.

Article 90
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Done at The Hague, the 18th October, 1907, in a single copy, which shall remain
deposited in the archives of the Netherlands Government, and duly certified copies of
which shall be sent, through the diplomatic channel, to the Contracting Powers.

In faith whereof the Plenipotentiaries have appended their signatures to the present
Convention.

A register kept by the Netherlands Minister for Foreign Affairs shall give the date of
the deposit of ratifications effected in virtue of Article 92, paragraphs 3 and 4, as well
as the date on which the notifications of adhesion (Article 93, paragraph 2) or of
denunciation (Article 96, paragraph 1) have been received.
Each Contracting Power is entitled to have access to this register and to be supplied
with duly certified extracts from it.

Article 97

In the event of one of the Contracting Parties wishing to denounce the present
Convention, the denunciation shall be notified in writing to the Netherlands Government,
which shall immediately communicate a duly certified copy of the notification to all the
other Powers informing them of the date on which it was received.
The denunciation shall only have effect in regard to the notifying Power, and one year
after the notification has reached the Netherlands Government.

Article 96

The present Convention shall take effect, in the case of the Powers which were not
a party to the first deposit of ratifications, sixty days after the date of the procès-verbal
of this deposit, and, in the case of the Powers which ratify subsequently or which adhere,
sixty days after the notification of their ratification or of their adhesion has been received
by the Netherlands Government.

Article 95

The conditions on which the Powers which have not been invited to the Second Peace
Conference may adhere to the present Convention shall form the subject of a subsequent
Agreement between the Contracting Powers.

Article 94
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Declaration on Principles of International Law concerning
Friendly Relations and Co-operation among States in
accordance with the Charter of the United Nations
(United Nations General Assembly resolution 2625 (XXV)
of 24 October 1970, annex)
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Manila Declaration on the Peaceful Settlement of International
Disputes (United Nations General Assembly resolution 37/10 of
15 November 1982, annex)
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2005 World Summit Outcome
(United Nations General Assembly resolution 60/1
of 16 September 2005)

05-48760

Values and principles

5.
We are determined to establish a just and lasting peace all over the world in
accordance with the purposes and principles of the Charter. We rededicate ourselves
to support all efforts to uphold the sovereign equality of all States, respect their
territorial integrity and political independence, to refrain in our international
relations from the threat or use of force in any manner inconsistent with the
purposes and principles of the United Nations, to uphold resolution of disputes by

4.
We reaffirm that our common fundamental values, including freedom, equality,
solidarity, tolerance, respect for all human rights, respect for nature and shared
responsibility, are essential to international relations.

3.
We reaffirm the United Nations Millennium Declaration,1 which we adopted at
the dawn of the twenty-first century. We recognize the valuable role of the major
United Nations conferences and summits in the economic, social and related fields,
including the Millennium Summit, in mobilizing the international community at the
local, national, regional and global levels and in guiding the work of the United
Nations.

2.
We reaffirm our faith in the United Nations and our commitment to the
purposes and principles of the Charter of the United Nations and international law,
which are indispensable foundations of a more peaceful, prosperous and just world,
and reiterate our determination to foster strict respect for them.

1

See resolution 55/2.

_______________

A/RES/60/1
Distr.: General
24 October 2005

1.
We, Heads of State and Government, have gathered at United Nations
Headquarters in New York from 14 to 16 September 2005.

I.

2005 World Summit Outcome

Adopts the following 2005 World Summit Outcome:

The General Assembly

60/1. 2005 World Summit Outcome

[without reference to a Main Committee (A/60/L.1)]

Resolution adopted by the General Assembly

General Assembly

United Nations

Sixtieth session
Agenda items 46 and 120
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14. Acknowledging the diversity of the world, we recognize that all cultures and
civilizations contribute to the enrichment of humankind. We acknowledge the
importance of respect and understanding for religious and cultural diversity
throughout the world. In order to promote international peace and security, we
commit ourselves to advancing human welfare, freedom and progress everywhere,
as well as to encouraging tolerance, respect, dialogue and cooperation among
different cultures, civilizations and peoples.

13. We reaffirm the universality, indivisibility, interdependence and interrelatedness of
all human rights.

12. We reaffirm that gender equality and the promotion and protection of the full
enjoyment of all human rights and fundamental freedoms for all are essential to
advance development and peace and security. We are committed to creating a world
fit for future generations, which takes into account the best interests of the child.

11. We acknowledge that good governance and the rule of law at the national and
international levels are essential for sustained economic growth, sustainable
development and the eradication of poverty and hunger.

10. We reaffirm that development is a central goal in itself and that sustainable
development in its economic, social and environmental aspects constitutes a key
element of the overarching framework of United Nations activities.

9.
We acknowledge that peace and security, development and human rights are
the pillars of the United Nations system and the foundations for collective security
and well-being. We recognize that development, peace and security and human
rights are interlinked and mutually reinforcing.

8.
We recognize that current developments and circumstances require that we
urgently build consensus on major threats and challenges. We commit ourselves to
translating that consensus into concrete action, including addressing the root causes
of those threats and challenges with resolve and determination.

7.
We believe that today, more than ever before, we live in a global and
interdependent world. No State can stand wholly alone. We acknowledge that
collective security depends on effective cooperation, in accordance with
international law, against transnational threats.

6.
We reaffirm the vital importance of an effective multilateral system, in
accordance with international law, in order to better address the multifaceted and
interconnected challenges and threats confronting our world and to achieve progress
in the areas of peace and security, development and human rights, underlining the
central role of the United Nations, and commit ourselves to promoting and
strengthening the effectiveness of the Organization through the implementation of
its decisions and resolutions.

peaceful means and in conformity with the principles of justice and international
law, the right to self-determination of peoples which remain under colonial
domination and foreign occupation, non-interference in the internal affairs of States,
respect for human rights and fundamental freedoms, respect for the equal rights of
all without distinction as to race, sex, language or religion, international cooperation
in solving international problems of an economic, social, cultural or humanitarian
character and the fulfilment in good faith of the obligations assumed in accordance
with the Charter.

49

Development

2

Monterrey Consensus of the International Conference on Financing for Development (Report of the
International Conference on Financing for Development, Monterrey, Mexico, 18-22 March 2002 (United
Nations publication, Sales No. E.02.II.A.7), chap. I, resolution 1, annex).
3
Plan of Implementation of the World Summit on Sustainable Development (Report of the World Summit
on Sustainable Development, Johannesburg, South Africa, 26 August-4 September 2002 (United Nations
publication, Sales No. E.03.II. A.1 and corrigendum), chap I, resolution 2, annex).

_______________

21. We further reaffirm our commitment to sound policies, good governance at all
levels and the rule of law, and to mobilize domestic resources, attract international

20. We reaffirm our commitment to the global partnership for development set out
in the Millennium Declaration,1 the Monterrey Consensus 2 and the Johannesburg
Plan of Implementation.3

Global partnership for development

19. We reaffirm our commitment to eradicate poverty and promote sustained
economic growth, sustainable development and global prosperity for all. We are
encouraged by reductions in poverty in some countries in the recent past and are
determined to reinforce and extend this trend to benefit people worldwide. We
remain concerned, however, about the slow and uneven progress towards poverty
eradication and the realization of other development goals in some regions. We
commit ourselves to promoting the development of the productive sectors in
developing countries to enable them to participate more effectively in and benefit
from the process of globalization. We underline the need for urgent action on all
sides, including more ambitious national development strategies and efforts backed
by increased international support.

18. We emphasize the vital role played by the major United Nations conferences
and summits in the economic, social and related fields in shaping a broad
development vision and in identifying commonly agreed objectives, which have
contributed to improving human life in different parts of the world.

17. We strongly reiterate our determination to ensure the timely and full
realization of the development goals and objectives agreed at the major United
Nations conferences and summits, including those agreed at the Millennium Summit
that are described as the Millennium Development Goals, which have helped to
galvanize efforts towards poverty eradication.

II.

• Strengthening of the United Nations

• Human rights and the rule of law

• Peace and collective security

• Development

16. We therefore resolve to create a more peaceful, prosperous and democratic
world and to undertake concrete measures to continue finding ways to implement
the outcome of the Millennium Summit and the other major United Nations
conferences and summits so as to provide multilateral solutions to problems in the
four following areas:

15. We pledge to enhance the relevance, effectiveness, efficiency, accountability
and credibility of the United Nations system. This is our shared responsibility and
interest.

3
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(g)

To protect our natural resource base in support of development.

(f) To ensure that the United Nations funds and programmes and the
specialized agencies support the efforts of developing countries through the
common country assessment and United Nations Development Assistance
Framework process, enhancing their support for capacity-building;

(e) To enhance the contribution of non-governmental organizations, civil
society, the private sector and other stakeholders in national development efforts, as
well as in the promotion of the global partnership for development;

(d) That the increasing interdependence of national economies in a
globalizing world and the emergence of rule-based regimes for international
economic relations have meant that the space for national economic policy, that is,
the scope for domestic policies, especially in the areas of trade, investment and
industrial development, is now often framed by international disciplines,
commitments and global market considerations. It is for each Government to
evaluate the trade-off between the benefits of accepting international rules and
commitments and the constraints posed by the loss of policy space. It is particularly
important for developing countries, bearing in mind development goals and
objectives, that all countries take into account the need for appropriate balance
between national policy space and international disciplines and commitments;

(c) To support efforts by developing countries to adopt and implement
national development policies and strategies through increased development
assistance, the promotion of international trade as an engine for development, the
transfer of technology on mutually agreed terms, increased investment flows and
wider and deeper debt relief, and to support developing countries by providing a
substantial increase in aid of sufficient quality and arriving in a timely manner to
assist them in achieving the internationally agreed development goals, including the
Millennium Development Goals;

(b) To manage public finances effectively to achieve and maintain
macroeconomic stability and long-term growth and to make effective and
transparent use of public funds and ensure that development assistance is used to
build national capacities;

(a) To adopt, by 2006, and implement comprehensive national development
strategies to achieve the internationally agreed development goals and objectives,
including the Millennium Development Goals;

22. We reaffirm that each country must take primary responsibility for its own
development and that the role of national policies and development strategies cannot
be overemphasized in the achievement of sustainable development. We also
recognize that national efforts should be complemented by supportive global
programmes, measures and policies aimed at expanding the development
opportunities of developing countries, while taking into account national conditions
and ensuring respect for national ownership, strategies and sovereignty. To this end,
we resolve:

flows, promote international trade as an engine for development and increase
international financial and technical cooperation for development, sustainable debt
financing and external debt relief and to enhance the coherence and consistency of
the international monetary, financial and trading systems.
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Resolution 58/4, annex.

5

A/CONF.191/13, chap. II.

_______________

(d) To channel private capabilities and resources into stimulating the private
sector in developing countries through actions in the public, public/private and

(c) To make the fight against corruption a priority at all levels and we
welcome all actions taken in this regard at the national and international levels,
including the adoption of policies that emphasize accountability, transparent public
sector management and corporate responsibility and accountability, including efforts
to return assets transferred through corruption, consistent with the United Nations
Convention against Corruption.5 We urge all States that have not done so to consider
signing, ratifying and implementing the Convention;

(b) To reaffirm that good governance is essential for sustainable
development; that sound economic policies, solid democratic institutions responsive
to the needs of the people and improved infrastructure are the basis for sustained
economic growth, poverty eradication and employment creation; and that freedom,
peace and security, domestic stability, respect for human rights, including the right
to development, the rule of law, gender equality and market-oriented policies and an
overall commitment to just and democratic societies are also essential and mutually
reinforcing;

(a) To pursue good governance and sound macroeconomic policies at all
levels and support developing countries in their efforts to put in place the policies
and investments to drive sustained economic growth, promote small and mediumsized enterprises, promote employment generation and stimulate the private sector;

24. In our common pursuit of growth, poverty eradication and sustainable
development, a critical challenge is to ensure the necessary internal conditions for
mobilizing domestic savings, both public and private, sustaining adequate levels of
productive investment, increasing human capacity, reducing capital flight, curbing
the illicit transfer of funds and enhancing international cooperation for creating an
enabling domestic environment. We undertake to support the efforts of developing
countries to create a domestic enabling environment for mobilizing domestic
resources. To this end, we therefore resolve:

Domestic resource mobilization

(i) We recognize the need for access to financial services, in particular for
the poor, including through microfinance and microcredit.

(h) We resolve to operationalize the World Solidarity Fund established by the
General Assembly and invite those countries in a position to do so to make
voluntary contributions to the Fund;

(g) We resolve to continue to support the development efforts of middleincome developing countries by working, in competent multilateral and
international forums and also through bilateral arrangements, on measures to help
them meet, inter alia, their financial, technical and technological requirements;

(f) We resolve to address the development needs of low-income developing
countries by working in competent multilateral and international forums, to help
them meet, inter alia, their financial, technical and technological requirements;

(e) We acknowledge the vital role the private sector can play in generating
new investments, employment and financing for development;

4
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(d) We recognize the value of developing innovative sources of financing,
provided those sources do not unduly burden developing countries. In that regard,
we take note with interest of the international efforts, contributions and discussions,
such as the Action against Hunger and Poverty, aimed at identifying innovative and
additional sources of financing for development on a public, private, domestic or
external basis to increase and supplement traditional sources of financing. Some
countries will implement the International Finance Facility. Some countries have
launched the International Finance Facility for immunization. Some countries will
implement in the near future, utilizing their national authorities, a contribution on
airline tickets to enable the financing of development projects, in particular in the
health sector, directly or through financing of the International Finance Facility.
Other countries are considering whether and to what extent they will participate in
these initiatives;

(c) We further welcome recent efforts and initiatives to enhance the quality
of aid and to increase its impact, including the Paris Declaration on Aid
Effectiveness, and resolve to take concrete, effective and timely action in
implementing all agreed commitments on aid effectiveness, with clear monitoring
and deadlines, including through further aligning assistance with countries’
strategies, building institutional capacities, reducing transaction costs and
eliminating bureaucratic procedures, making progress on untying aid, enhancing the
absorptive capacity and financial management of recipient countries and
strengthening the focus on development results;

(b) We welcome the increased resources that will become available as a
result of the establishment of timetables by many developed countries to achieve the
target of 0.7 per cent of gross national product for official development assistance
by 2015 and to reach at least 0.5 per cent of gross national product for official
development assistance by 2010 as well as, pursuant to the Brussels Programme of
Action for the Least Developed Countries for the Decade 2001-2010,4 0.15 per cent
to 0.20 per cent for the least developed countries no later than 2010, and urge those
developed countries that have not yet done so to make concrete efforts in this regard
in accordance with their commitments;

(a) We are encouraged by recent commitments to substantial increases in
official development assistance and the Organization for Economic Cooperation and
Development estimate that official development assistance to all developing
countries will now increase by around 50 billion United States dollars a year by
2010, while recognizing that a substantial increase in such assistance is required to
achieve the internationally agreed goals, including the Millennium Development
Goals, within their respective time frames;

23. We reaffirm the Monterrey Consensus and recognize that mobilizing financial
resources for development and the effective use of those resources in developing
countries and countries with economies in transition are central to a global
partnership for development in support of the achievement of the internationally
agreed development goals, including the Millennium Development Goals. In this
regard:

Financing for development
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(a) We welcome the recent proposals of the Group of Eight to cancel 100 per
cent of the outstanding debt of eligible heavily indebted poor countries owed to the
International Monetary Fund, the International Development Association and
African Development Fund and to provide additional resources to ensure that the
financing capacity of the international financial institutions is not reduced;

26. We emphasize the high importance of a timely, effective, comprehensive and
durable solution to the debt problems of developing countries, since debt financing
and relief can be an important source of capital for development. To this end:

Debt

(e) We underscore the need to sustain sufficient and stable private financial
flows to developing countries and countries with economies in transition. It is
important to promote measures in source and destination countries to improve
transparency and the information about financial flows to developing countries,
particularly countries in Africa, the least developed countries, small island
developing States and landlocked developing countries. Measures that mitigate the
impact of excessive volatility of short-term capital flows are important and must be
considered.

(d) We call upon international financial and banking institutions to consider
enhancing the transparency of risk rating mechanisms. Sovereign risk assessments,
made by the private sector should maximize the use of strict, objective and
transparent parameters, which can be facilitated by high-quality data and analysis;

(c) We invite national Governments seeking to develop infrastructure
projects and generate foreign direct investment to pursue strategies with the
involvement of both the public and private sectors and, where appropriate,
international donors;

(b) We will put into place policies to ensure adequate investment in a
sustainable manner in health, clean water and sanitation, housing and education and
in the provision of public goods and social safety nets to protect vulnerable and
disadvantaged sectors of society;

(a) We continue to support efforts by developing countries and countries
with economies in transition to create a domestic environment conducive to
attracting investments through, inter alia, achieving a transparent, stable and
predictable investment climate with proper contract enforcement and respect for
property rights and the rule of law and pursuing appropriate policy and regulatory
frameworks that encourage business formation;

25. We resolve to encourage greater direct investment, including foreign
investment, in developing countries and countries with economies in transition to
support their development activities and to enhance the benefits they can derive
from such investments. In this regard:
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31. We will work to accelerate and facilitate the accession of developing countries
and countries with economies in transition to the World Trade Organization
consistent with its criteria, recognizing the importance of universal integration in
the rules-based global trading system.

30. We are committed to supporting and promoting increased aid to build
productive and trade capacities of developing countries and to taking further steps in
that regard, while welcoming the substantial support already provided.

29. We will work towards the objective, in accordance with the Brussels
Programme of Action,4 of duty-free and quota-free market access for all least
developed countries’ products to the markets of developed countries, as well as to
the markets of developing countries in a position to do so, and support their efforts
to overcome their supply-side constraints.

28. We are committed to efforts designed to ensure that developing countries,
especially the least-developed countries, participate fully in the world trading
system in order to meet their economic development needs, and reaffirm our
commitment to enhanced and predictable market access for the exports of
developing countries.

27. A universal, rule-based, open, non-discriminatory and equitable multilateral
trading system, as well as meaningful trade liberalization, can substantially
stimulate development worldwide, benefiting countries at all stages of development.
In that regard, we reaffirm our commitment to trade liberalization and to ensure that
trade plays its full part in promoting economic growth, employment and
development for all.

Trade

(c) We further stress the need to consider additional measures and initiatives
aimed at ensuring long-term debt sustainability through increased grant-based
financing, cancellation of 100 per cent of the official multilateral and bilateral debt
of heavily indebted poor countries and, where appropriate, and on a case-by-case
basis, to consider significant debt relief or restructuring for low- and middle-income
developing countries with an unsustainable debt burden that are not part of the
Heavily Indebted Poor Countries Initiative, as well as the exploration of
mechanisms to comprehensively address the debt problems of those countries. Such
mechanisms may include debt for sustainable development swaps or multicreditor
debt swap arrangements, as appropriate. These initiatives could include further
efforts by the International Monetary Fund and the World Bank to develop the debt
sustainability framework for low-income countries. This should be achieved in a
fashion that does not detract from official development assistance resources, while
maintaining the financial integrity of the multilateral financial institutions.

Investment

(e) To support efforts to reduce capital flight and measures to curb the illicit
transfer of funds.

(b) We emphasize that debt sustainability is essential for underpinning
growth and underline the importance of debt sustainability to the efforts to achieve
national development goals, including the Millennium Development Goals,
recognizing the key role that debt relief can play in liberating resources that can be
directed towards activities consistent with poverty eradication, sustained economic
growth and sustainable development;
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private spheres to create an enabling environment for partnership and innovation
that contributes to accelerated economic development and hunger and poverty
eradication;
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39. Good governance at the international level is fundamental for achieving
sustainable development. In order to ensure a dynamic and enabling international

38. We further reaffirm the need for the United Nations to play a fundamental role
in the promotion of international cooperation for development and the coherence,
coordination and implementation of development goals and actions agreed upon by
the international community, and we resolve to strengthen coordination within the
United Nations system in close cooperation with all other multilateral financial,
trade and development institutions in order to support sustained economic growth,
poverty eradication and sustainable development.

37. We also underscore our commitment to sound domestic financial sectors,
which make a vital contribution to national development efforts, as an important
component of an international financial architecture that is supportive of
development.

36. We reaffirm our commitment to governance, equity and transparency in the
financial, monetary and trading systems. We are also committed to open, equitable,
rule-based, predictable and non-discriminatory multilateral trading and financial
systems.

35. We reaffirm the commitment to broaden and strengthen the participation of
developing countries and countries with economies in transition in international
economic decision-making and norm-setting, and to that end stress the importance
of continuing efforts to reform the international financial architecture, noting that
enhancing the voice and participation of developing countries and countries with
economies in transition in the Bretton Woods institutions remains a continuous
concern.

Systemic issues and global economic decision-making

34. Given the need to accelerate progress immediately in countries where current
trends make the achievement of the internationally agreed development goals
unlikely, we resolve to urgently identify and implement country-led initiatives with
adequate international support, consistent with long-term national development
strategies, that promise immediate and durable improvements in the lives of people
and renewed hope for the achievement of the development goals. In this regard, we
will take such actions as the distribution of malaria bed nets, including free
distribution, where appropriate, and effective anti-malarial treatments, the expansion
of local school meal programmes, using home-grown foods where possible, and the
elimination of user fees for primary education and, where appropriate, health-care
services.

Quick-impact initiatives

33. We emphasize the need to address the impact of weak and volatile commodity
prices and support the efforts of commodity-dependent countries to restructure,
diversify and strengthen the competitiveness of their commodity sectors.

Commodities

32. We will work expeditiously towards
dimensions of the Doha work programme.6
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43. We emphasize the critical role of both formal and informal education in the
achievement of poverty eradication and other development goals as envisaged in the
Millennium Declaration,1 in particular basic education and training for eradicating
illiteracy, and strive for expanded secondary and higher education as well as
vocational education and technical training, especially for girls and women, the
creation of human resources and infrastructure capabilities and the empowerment of
those living in poverty. In this context, we reaffirm the Dakar Framework for Action
adopted at the World Education Forum in 20009 and recognize the importance of the
United Nations Educational, Scientific and Cultural Organization strategy for the
eradication of poverty, especially extreme poverty, in supporting the Education for

Education

42. We recognize the considerable contribution of arrangements such as the
Organization of Petroleum Exporting Countries Fund initiated by a group of
developing countries, as well as the potential contribution of the South Fund for
Development and Humanitarian Assistance, to development activities in developing
countries.

41. We welcome the work of the United Nations High-Level Committee on SouthSouth Cooperation and invite countries to consider supporting the Special Unit for
South-South Cooperation within the United Nations Development Programme in
order to respond effectively to the development needs of developing countries.

40. We recognize the achievements and great potential of South-South cooperation
and encourage the promotion of such cooperation, which complements North-South
cooperation as an effective contribution to development and as a means to share best
practices and provide enhanced technical cooperation. In this context, we note the
recent decision of the leaders of the South, adopted at the Second South Summit and
contained in the Doha Declaration7 and the Doha Plan of Action,8 to intensify their
efforts at South-South cooperation, including through the establishment of the New
Asian-African Strategic Partnership and other regional cooperation mechanisms,
and encourage the international community, including the international financial
institutions, to support the efforts of developing countries, inter alia, through
triangular cooperation. We also take note with appreciation of the launching of the
third round of negotiations on the Global System of Trade Preferences among
Developing Countries as an important instrument to stimulate South-South
cooperation.

South-South cooperation

economic environment, it is important to promote global economic governance
through addressing the international finance, trade, technology and investment
patterns that have an impact on the development prospects of developing countries.
To this effect, the international community should take all necessary and appropriate
measures, including ensuring support for structural and macroeconomic reform, a
comprehensive solution to the external debt problem and increasing the market
access of developing countries.
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48. We reaffirm our commitment to achieve the goal of sustainable development,
including through the implementation of Agenda 2110 and the Johannesburg Plan of
Implementation.3 To this end, we commit ourselves to undertaking concrete actions
and measures at all levels and to enhancing international cooperation, taking into
account the Rio principles.11 These efforts will also promote the integration of the

Sustainable development: managing and protecting our common environment

47. We strongly support fair globalization and resolve to make the goals of full
and productive employment and decent work for all, including for women and
young people, a central objective of our relevant national and international policies
as well as our national development strategies, including poverty reduction
strategies, as part of our efforts to achieve the Millennium Development Goals.
These measures should also encompass the elimination of the worst forms of child
labour, as defined in International Labour Organization Convention No. 182, and
forced labour. We also resolve to ensure full respect for the fundamental principles
and rights at work.

Employment

46. We reaffirm that food security and rural and agricultural development must be
adequately and urgently addressed in the context of national development and
response strategies and, in this context, will enhance the contributions of indigenous
and local communities, as appropriate. We are convinced that the eradication of
poverty, hunger and malnutrition, particularly as they affect children, is crucial for
the achievement of the Millennium Development Goals. Rural and agricultural
development should be an integral part of national and international development
policies. We deem it necessary to increase productive investment in rural and
agricultural development to achieve food security. We commit ourselves to
increasing support for agricultural development and trade capacity-building in the
agricultural sector in developing countries. Support for commodity development
projects, especially market-based projects, and for their preparation under the
Second Account of the Common Fund for Commodities should be encouraged.

Rural and agricultural development

45. We commit ourselves to promoting education for peace and human
development.

44. We reaffirm our commitment to support developing country efforts to ensure
that all children have access to and complete free and compulsory primary education
of good quality, to eliminate gender inequality and imbalance and to renew efforts to
improve girls’ education. We also commit ourselves to continuing to support the
efforts of developing countries in the implementation of the Education for All
initiative, including with enhanced resources of all types through the Education for
All fast-track initiative in support of country-led national education plans.

All programmes as a tool to achieve the millennium development goal of universal
primary education by 2015.
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(c) To assist developing countries to improve their resilience and integrate
adaptation goals into their sustainable development strategies, given that adaptation
to the effects of climate change due to both natural and human factors is a high

(b) To enhance private investment, transfer of technologies and capacitybuilding to developing countries, as called for in the Johannesburg Plan of
Implementation, taking into account their own energy needs and priorities;

(a) To promote innovation, clean energy and energy efficiency and
conservation; improve policy, regulatory and financing frameworks; and accelerate
the deployment of cleaner technologies;

55. We are committed to taking further action through practical international
cooperation, inter alia:

54. We acknowledge various partnerships that are under way to advance action on
clean energy and climate change, including bilateral, regional and multilateral
initiatives.

53. We acknowledge that the global nature of climate change calls for the widest
possible cooperation and participation in an effective and appropriate international
response, in accordance with the principles of the Convention. We are committed to
moving forward the global discussion on long-term cooperative action to address
climate change, in accordance with these principles. We stress the importance of the
eleventh session of the Conference of the Parties to the Convention, to be held in
Montreal in November 2005.

52. We reaffirm our commitment to the ultimate objective of the Convention: to
stabilize greenhouse gas concentrations in the atmosphere at a level that prevents
dangerous anthropogenic interference with the climate system.

51. We recognize that climate change is a serious and long-term challenge that has
the potential to affect every part of the globe. We emphasize the need to meet all the
commitments and obligations we have undertaken in the United Nations Framework
Convention on Climate Change 12 and other relevant international agreements,
including, for many of us, the Kyoto Protocol.13 The Convention is the appropriate
framework for addressing future action on climate change at the global level.

50. We face serious and multiple challenges in tackling climate change, promoting
clean energy, meeting energy needs and achieving sustainable development, and we
will act with resolve and urgency in this regard.

49. We will promote sustainable consumption and production patterns, with the
developed countries taking the lead and all countries benefiting from the process, as
called for in the Johannesburg Plan of Implementation. In that context, we support
developing countries in their efforts to promote a recycling economy.

three components of sustainable development – economic development, social
development and environmental protection – as interdependent and mutually
reinforcing pillars. Poverty eradication, changing unsustainable patterns of
production and consumption and protecting and managing the natural resource base
of economic and social development are overarching objectives of and essential
requirements for sustainable development.
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(f) To work expeditiously towards the establishment of a worldwide early
warning system for all natural hazards with regional nodes, building on existing
national and regional capacity such as the newly established Indian Ocean Tsunami
Warning and Mitigation System;

(e) To reaffirm our commitment, subject to national legislation, to respect,
preserve and maintain the knowledge, innovations and practices of indigenous and
local communities embodying traditional lifestyles relevant to the conservation and
sustainable use of biological diversity, promote their wider application with the
approval and involvement of the holders of such knowledge, innovations and
practices and encourage the equitable sharing of the benefits arising from their
utilization;

(d) To recognize that the sustainable development of indigenous peoples and
their communities is crucial in our fight against hunger and poverty;

(c) That the States parties to the Convention on Biological Diversity15 and
the Cartagena Protocol on Biosafety 16 should support the implementation of the
Convention and the Protocol, as well as other biodiversity-related agreements and
the Johannesburg commitment for a significant reduction in the rate of loss of
biodiversity by 2010. The States parties will continue to negotiate within the
framework of the Convention on Biological Diversity, bearing in mind the Bonn
Guidelines, 17 an international regime to promote and safeguard the fair and
equitable sharing of benefits arising out of the utilization of genetic resources. All
States will fulfil commitments and significantly reduce the rate of loss of
biodiversity by 2010 and continue ongoing efforts towards elaborating and
negotiating an international regime on access to genetic resources and benefitsharing;

(b) To support and strengthen the implementation of the United Nations
Convention to Combat Desertification in Those Countries Experiencing Serious
Drought and/or Desertification, Particularly in Africa, 14 to address causes of
desertification and land degradation, as well as poverty resulting from land
degradation, through, inter alia, the mobilization of adequate and predictable
financial resources, the transfer of technology and capacity-building at all levels;

(a) To promote the United Nations Decade of Education for Sustainable
Development and the International Decade for Action, “Water for Life”;

56. In pursuance of our commitment to achieve sustainable development, we
further resolve:

(d) To continue to assist developing countries, in particular small island
developing States, least developed countries and African countries, including those
that are particularly vulnerable to climate change, in addressing their adaptation
needs relating to the adverse effects of climate change.

priority for all nations, particularly those most vulnerable, namely, those referred to
in article 4.8 of the Convention;
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(m) To achieve significant improvement in the lives of at least 100 million
slum-dwellers by 2020, recognizing the urgent need for the provision of increased
resources for affordable housing and housing-related infrastructure, prioritizing
slum prevention and slum upgrading, and to encourage support for the United
Nations Habitat and Human Settlements Foundation and its Slum Upgrading
Facility;

(l) To improve cooperation and coordination at all levels in order to address
issues related to oceans and seas in an integrated manner and promote integrated
management and sustainable development of the oceans and seas;

(k) To promote the sound management of chemicals and hazardous wastes
throughout their life cycle, in accordance with Agenda 21 and the Johannesburg
Plan of Implementation, aiming to achieve that by 2020 chemicals are used and
produced in ways that lead to the minimization of significant adverse effects on
human health and the environment using transparent and science-based risk
assessment and risk management procedures, by adopting and implementing a
voluntary strategic approach to international management of chemicals, and to
support developing countries in strengthening their capacity for the sound
management of chemicals and hazardous wastes by providing technical and
financial assistance, as appropriate;

(j) To strengthen the conservation, sustainable management and
development of all types of forests for the benefit of current and future generations,
including through enhanced international cooperation, so that trees and forests may
contribute fully to the achievement of the internationally agreed development goals,
including those contained in the Millennium Declaration, taking full account of the
linkages between the forest sector and other sectors. We look forward to the
discussions at the sixth session of the United Nations Forum on Forests;

(i) To accelerate the development and dissemination of affordable and
cleaner energy efficiency and energy conservation technologies, as well as the
transfer of such technologies, in particular to developing countries, on favourable
terms, including on concessional and preferential terms, as mutually agreed, bearing
in mind that access to energy facilitates the eradication of poverty;

(h) To assist developing countries’ efforts to prepare integrated water
resources management and water efficiency plans as part of their national
development strategies and to provide access to safe drinking water and basic
sanitation in accordance with the Millennium Declaration1 and the Johannesburg
Plan of Implementation,3 including halving by 2015 the proportion of people who
are unable to reach or afford safe drinking water and who do not have access to
basic sanitation;

(g) To fully implement the Hyogo Declaration18 and the Hyogo Framework
for Action 2005–201519 adopted at the World Conference on Disaster Reduction, in
particular those commitments related to assistance for developing countries that are
prone to natural disasters and disaster-stricken States in the transition phase towards
sustainable physical, social and economic recovery, for risk-reduction activities in
post-disaster recovery and for rehabilitation processes;
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(d) Developing and implementing a package for HIV prevention, treatment
and care with the aim of coming as close as possible to the goal of universal access
to treatment by 2010 for all those who need it, including through increased
resources, and working towards the elimination of stigma and discrimination,
enhanced access to affordable medicines and the reduction of vulnerability of

(c) Fully implementing all commitments established by the Declaration of
Commitment on HIV/AIDS 20 through stronger leadership, the scaling up of a
comprehensive response to achieve broad multisectoral coverage for prevention,
care, treatment and support, the mobilization of additional resources from national,
bilateral, multilateral and private sources and the substantial funding of the Global
Fund to Fight AIDS, Tuberculosis and Malaria as well as of the HIV/AIDS
component of the work programmes of the United Nations system agencies and
programmes engaged in the fight against HIV/AIDS;

(b) Implementing measures to increase the capacity of adults and adolescents
to protect themselves from the risk of HIV infection;

(a) Increasing investment, building on existing mechanisms and through
partnership, to improve health systems in developing countries and those with
economies in transition with the aim of providing sufficient health workers,
infrastructure, management systems and supplies to achieve the health-related
Millennium Development Goals by 2015;

57. We recognize that HIV/AIDS, malaria, tuberculosis and other infectious
diseases pose severe risks for the entire world and serious challenges to the
achievement of development goals. We acknowledge the substantial efforts and
financial contributions made by the international community, while recognizing that
these diseases and other emerging health challenges require a sustained international
response. To this end, we commit ourselves to:

HIV/AIDS, malaria, tuberculosis and other health issues

(o) To note that cessation of the transport of radioactive materials through
the regions of small island developing States is an ultimate desired goal of small
island developing States and some other countries and recognize the right of
freedom of navigation in accordance with international law. States should maintain
dialogue and consultation, in particular under the aegis of the International Atomic
Energy Agency and the International Maritime Organization, with the aim of
improved mutual understanding, confidence-building and enhanced communication
in relation to the safe maritime transport of radioactive materials. States involved in
the transport of such materials are urged to continue to engage in dialogue with
small island developing States and other States to address their concerns. These
concerns include the further development and strengthening, within the appropriate
forums, of international regulatory regimes to enhance safety, disclosure, liability,
security and compensation in relation to such transport.

(n) To acknowledge the invaluable role of the Global Environment Facility
in facilitating cooperation with developing countries; we look forward to a
successful replenishment this year along with the successful conclusion of all
outstanding commitments from the third replenishment;
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(b) Guaranteeing the free and equal right of women to own and inherit
property and ensuring secure tenure of property and housing by women;

(a) Eliminating gender inequalities in primary and secondary education by
the earliest possible date and at all educational levels by 2015;

58. We remain convinced that progress for women is progress for all. We reaffirm
that the full and effective implementation of the goals and objectives of the Beijing
Declaration and Platform for Action22 and the outcome of the twenty-third special
session of the General Assembly is an essential contribution to achieving the
internationally agreed development goals, including those contained in the
Millennium Declaration, and we resolve to promote gender equality and eliminate
pervasive gender discrimination by:

Gender equality and empowerment of women

(i) Stressing the need to urgently address malaria and tuberculosis, in
particular in the most affected countries, and welcoming the scaling up, in this
regard, of bilateral and multilateral initiatives.

(h) Promoting long-term funding, including public-private partnerships
where appropriate, for academic and industrial research as well as for the
development of new vaccines and microbicides, diagnostic kits, drugs and
treatments to address major pandemics, tropical diseases and other diseases, such as
avian flu and severe acute respiratory syndrome, and taking forward work on market
incentives, where appropriate through such mechanisms as advance purchase
commitments;

(g) Achieving universal access to reproductive health by 2015, as set out at
the International Conference on Population and Development, integrating this goal
in strategies to attain the internationally agreed development goals, including those
contained in the Millennium Declaration, aimed at reducing maternal mortality,
improving maternal health, reducing child mortality, promoting gender equality,
combating HIV/AIDS and eradicating poverty;

(f) Working actively to implement the “Three Ones” principles in all
countries, including by ensuring that multiple institutions and international partners
all work under one agreed HIV/AIDS framework that provides the basis for
coordinating the work of all partners, with one national AIDS coordinating authority
having a broad-based multisectoral mandate, and under one agreed country-level
monitoring and evaluation system. We welcome and support the important
recommendations of the Global Task Team on Improving AIDS Coordination among
Multilateral Institutions and International Donors;

(e) Ensuring the full implementation of our obligations under the
International Health Regulations adopted by the fifty-eighth World Health Assembly
in May 2005, 21 including the need to support the Global Outbreak Alert and
Response Network of the World Health Organization;

persons affected by HIV/AIDS and other health issues, in particular orphaned and
vulnerable children and older persons;
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Ensuring equal access to reproductive health;

(f) Supporting the efforts of developing countries, individually and
collectively, to harness new agricultural technologies in order to increase
agricultural productivity through environmentally sustainable means;

(e) Implementing policies at the national and international levels to attract
both public and private investment, domestic and foreign, that enhances knowledge,
transfers technology on mutually agreed terms and raises productivity;

(d) Promoting and supporting greater efforts to develop renewable sources of
energy, such as solar, wind and geothermal;

(c) Assisting developing countries in their efforts to promote and develop
national strategies for human resources and science and technology, which are
primary drivers of national capacity-building for development;

(b) Promoting and facilitating, as appropriate, access to and the
development, transfer and diffusion of technologies, including environmentally
sound technologies and corresponding know-how, to developing countries;

(a) Strengthening and enhancing existing mechanisms and supporting
initiatives for research and development, including through voluntary partnerships
between the public and private sectors, to address the special needs of developing
countries in the areas of health, agriculture, conservation, sustainable use of natural
resources and environmental management, energy, forestry and the impact of
climate change;

60. We recognize that science and technology, including information and
communication technology, are vital for the achievement of the development goals
and that international support can help developing countries to benefit from
technological advancements and enhance their productive capacity. We therefore
commit ourselves to:

Science and technology for development

59. We recognize the importance of gender mainstreaming as a tool for achieving
gender equality. To that end, we undertake to actively promote the mainstreaming of
a gender perspective in the design, implementation, monitoring and evaluation of
policies and programmes in all political, economic and social spheres, and further
undertake to strengthen the capabilities of the United Nations system in the area of
gender.

(g) Promoting increased representation of women in Government decisionmaking bodies, including through ensuring their equal opportunity to participate
fully in the political process.

(f) Eliminating all forms of discrimination and violence against women and
the girl child, including by ending impunity and by ensuring the protection of
civilians, in particular women and the girl child, during and after armed conflicts in
accordance with the obligations of States under international humanitarian law and
international human rights law;

(e) Ensuring equal access of women to productive assets and resources,
including land, credit and technology;

(d) Promoting women’s equal access to labour markets, sustainable
employment and adequate labour protection;

(c)
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65. We recognize the special needs of and challenges faced by landlocked
developing countries and therefore reaffirm our commitment to urgently address
those needs and challenges through the full, timely and effective implementation of
the Almaty Programme of Action: Addressing the Special Needs of Landlocked
Developing Countries within a New Global Framework for Transit Transport
Cooperation for Landlocked and Transit Developing Countries 23 and the São Paulo
Consensus adopted at the eleventh session of the United Nations Conference on
Trade and Development. 24 We encourage the work undertaken by United Nations
regional commissions and organizations towards establishing a time-cost
methodology for indicators to measure the progress in implementation of the Almaty
Programme of Action. We also recognize the special difficulties and concerns of
landlocked developing countries in their efforts to integrate their economies into the

64. We reaffirm our commitment to address the special needs of the least
developed countries and urge all countries and all relevant organizations of the
United Nations system, including the Bretton Woods institutions, to make concerted
efforts and adopt speedy measures for meeting in a timely manner the goals and
targets of the Brussels Programme of Action for the Least Developed Countries for
the Decade 2001–2010.4

Countries with special needs

63. We reaffirm the need to adopt policies and undertake measures to reduce the
cost of transferring migrant remittances to developing countries and welcome efforts
by Governments and stakeholders in this regard.

62. We reaffirm our resolve to take measures to ensure respect for and protection
of the human rights of migrants, migrant workers and members of their families.

61. We acknowledge the important nexus between international migration and
development and the need to deal with the challenges and opportunities that
migration presents to countries of origin, destination and transit. We recognize that
international migration brings benefits as well as challenges to the global
community. We look forward to the high-level dialogue of the General Assembly on
international migration and development to be held in 2006, which will offer an
opportunity to discuss the multidimensional aspects of international migration and
development in order to identify appropriate ways and means to maximize their
development benefits and minimize their negative impacts.

Migration and development

(g) Building a people-centred and inclusive information society so as to
enhance digital opportunities for all people in order to help bridge the digital divide,
putting the potential of information and communication technologies at the service
of development and addressing new challenges of the information society by
implementing the outcomes of the Geneva phase of the World Summit on the
Information Society and ensuring the success of the second phase of the Summit, to
be held in Tunis in November 2005; in this regard, we welcome the establishment of
the Digital Solidarity Fund and encourage voluntary contributions to its financing.
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(a) To strengthen cooperation with the New Partnership for Africa’s
Development by providing coherent support for the programmes drawn up by
African leaders within that framework, including by mobilizing internal and

68. We welcome the substantial progress made by the African countries in
fulfilling their commitments and emphasize the need to carry forward the
implementation of the New Partnership for Africa’s Development 29 to promote
sustainable growth and development and deepen democracy, human rights, good
governance and sound economic management and gender equality and encourage
African countries, with the participation of civil society and the private sector, to
continue their efforts in this regard by developing and strengthening institutions for
governance and the development of the region, and also welcome the recent
decisions taken by Africa’s partners, including the Group of Eight and the European
Union, in support of Africa’s development efforts, including commitments that will
lead to an increase in official development assistance to Africa of 25 billion dollars
per year by 2010. We reaffirm our commitment to address the special needs of
Africa, which is the only continent not on track to meet any of the goals of the
Millennium Declaration by 2015, to enable it to enter the mainstream of the world
economy, and resolve:

Meeting the special needs of Africa

67. We emphasize the need for continued, coordinated and effective international
support for achieving the development goals in countries emerging from conflict
and in those recovering from natural disasters.

66. We recognize the special needs and vulnerabilities of small island developing
States and reaffirm our commitment to take urgent and concrete action to address
those needs and vulnerabilities through the full and effective implementation of the
Mauritius Strategy adopted by the International Meeting to Review the
Implementation of the Programme of Action for the Sustainable Development of
Small Island Developing States, 26 the Barbados Programme of Action 27 and the
outcome of the twenty-second special session of the General Assembly.28 We further
undertake to promote greater international cooperation and partnership for the
implementation of the Mauritius Strategy through, inter alia, the mobilization of
domestic and international resources, the promotion of international trade as an
engine for development and increased international financial and technical
cooperation.

multilateral trading system. In this regard, priority should be given to the full and
timely implementation of the Almaty Declaration25 and the Almaty Programme of
Action.23
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71. We acknowledge that we are living in an interdependent and global world and
that many of today’s threats recognize no national boundaries, are interlinked and

70. We also recognize that, in accordance with the Charter, addressing such threats
requires cooperation among all the principal organs of the United Nations within
their respective mandates.

69. We recognize that we are facing a whole range of threats that require our
urgent, collective and more determined response.

III. Peace and collective security

(i) To provide, with the aim of an AIDS-, malaria- and tuberculosis-free
generation in Africa, assistance for prevention and care and to come as close as
possible to achieving the goal of universal access by 2010 to HIV/AIDS treatment
in African countries, to encourage pharmaceutical companies to make drugs,
including antiretroviral drugs, affordable and accessible in Africa and to ensure
increased bilateral and multilateral assistance, where possible on a grant basis, to
combat malaria, tuberculosis and other infectious diseases in Africa through the
strengthening of health systems.

(h) To encourage and support the initiatives of the African Union and
subregional organizations to prevent, mediate and resolve conflicts with the
assistance of the United Nations, and in this regard welcomes the proposals from the
Group of Eight countries to provide support for African peacekeeping;

(g) To supplement the efforts of African countries, individually and
collectively, to increase agricultural productivity, in a sustainable way, as set out in
the Comprehensive Africa Agriculture Development Programme of the New
Partnership for Africa’s Development as part of an African “Green Revolution”;

(f) To support the efforts of commodity-dependent African countries to
restructure, diversify and strengthen the competitiveness of their commodity sectors
and decide to work towards market-based arrangements with the participation of the
private sector for commodity price-risk management;

(e) To make efforts to fully integrate African countries in the international
trading system, including through targeted trade capacity-building programmes;

(d) To promote a comprehensive and durable solution to the external debt
problems of African countries, including through the cancellation of 100 per cent of
multilateral debt consistent with the recent Group of Eight proposal for the heavily
indebted poor countries, and, on a case-by-case basis, where appropriate, significant
debt relief, including, inter alia, cancellation or restructuring for heavily indebted
African countries not part of the Heavily Indebted Poor Countries Initiative that
have unsustainable debt burdens;

(c) To support the building of an international infrastructure consortium
involving the African Union, the World Bank and the African Development Bank,
with the New Partnership for Africa’s Development as the main framework, to
facilitate public and private infrastructure investment in Africa;

(b) To support the African commitment to ensure that by 2015 all children
have access to complete, free and compulsory primary education of good quality, as
well as to basic health care;

external financial resources and facilitating approval of such programmes by the
multilateral financial institutions;
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78. We reiterate the importance of promoting and strengthening the multilateral
process and of addressing international challenges and problems by strictly abiding

77. We reiterate the obligation of all Member States to refrain in their international
relations from the threat or use of force in any manner inconsistent with the Charter.
We reaffirm that the purposes and principles guiding the United Nations are, inter
alia, to maintain international peace and security, to develop friendly relations
among nations based on respect for the principles of equal rights and selfdetermination of peoples and to take other appropriate measures to strengthen
universal peace, and to that end we are determined to take effective collective
measures for the prevention and removal of threats to the peace and for the
suppression of acts of aggression or other breaches of the peace, and to bring about
by peaceful means, in conformity with the principles of justice and international
law, the adjustment or settlement of international disputes or situations that might
lead to a breach of the peace.

Use of force under the Charter of the United Nations

76. Recognizing the important role of the good offices of the Secretary-General,
including in the mediation of disputes, we support the Secretary-General’s efforts to
strengthen his capacity in this area.

75. We further stress the importance of a coherent and integrated approach to the
prevention of armed conflicts and the settlement of disputes and the need for the
Security Council, the General Assembly, the Economic and Social Council and the
Secretary-General to coordinate their activities within their respective Charter
mandates.

74. We stress the importance of prevention of armed conflict in accordance with
the purposes and principles of the Charter and solemnly renew our commitment to
promote a culture of prevention of armed conflict as a means of effectively
addressing the interconnected security and development challenges faced by peoples
throughout the world, as well as to strengthen the capacity of the United Nations for
the prevention of armed conflict.

73. We emphasize the obligation of States to settle their disputes by peaceful
means in accordance with Chapter VI of the Charter, including, when appropriate,
by the use of the International Court of Justice. All States should act in accordance
with the Declaration on Principles of International Law concerning Friendly
Relations and Cooperation among States in accordance with the Charter of the
United Nations.30
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88. We urge the international community, including the United Nations, to assist
States in building national and regional capacity to combat terrorism. We invite the
Secretary-General to submit proposals to the General Assembly and the Security
Council, within their respective mandates, to strengthen the capacity of the United

87. We acknowledge the important role played by the United Nations in combating
terrorism and also stress the vital contribution of regional and bilateral cooperation,
particularly at the practical level of law enforcement cooperation and technical
exchange.

86. We reiterate our call upon States to refrain from organizing, financing,
encouraging, providing training for or otherwise supporting terrorist activities and
to take appropriate measures to ensure that their territories are not used for such
activities.

85. We recognize that international cooperation to fight terrorism must be
conducted in conformity with international law, including the Charter and relevant
international conventions and protocols. States must ensure that any measures taken
to combat terrorism comply with their obligations under international law, in
particular human rights law, refugee law and international humanitarian law.

84. We acknowledge that the question of convening a high-level conference under
the auspices of the United Nations to formulate an international response to
terrorism in all its forms and manifestations could be considered.

83. We stress the need to make every effort to reach an agreement on and conclude
a comprehensive convention on international terrorism during the sixtieth session of
the General Assembly.

82. We welcome the Secretary-General’s identification of elements of a counterterrorism strategy. These elements should be developed by the General Assembly
without delay with a view to adopting and implementing a strategy to promote
comprehensive, coordinated and consistent responses, at the national, regional and
international levels, to counter terrorism, which also takes into account the
conditions conducive to the spread of terrorism. In this context, we commend the
various initiatives to promote dialogue, tolerance and understanding among
civilizations.

81. We strongly condemn terrorism in all its forms and manifestations, committed
by whomever, wherever and for whatever purposes, as it constitutes one of the most
serious threats to international peace and security.

Terrorism

80. We also reaffirm that the Security Council has primary responsibility in the
maintenance of international peace and security. We also note the role of the
General Assembly relating to the maintenance of international peace and security in
accordance with the relevant provisions of the Charter.

79. We reaffirm that the relevant provisions of the Charter are sufficient to address
the full range of threats to international peace and security. We further reaffirm the
authority of the Security Council to mandate coercive action to maintain and restore
international peace and security. We stress the importance of acting in accordance
with the purposes and principles of the Charter.

72. We therefore reaffirm our commitment to work towards a security consensus
based on the recognition that many threats are interlinked, that development, peace,
security and human rights are mutually reinforcing, that no State can best protect
itself by acting entirely alone and that all States need an effective and efficient
collective security system pursuant to the purposes and principles of the Charter.

Pacific settlement of disputes

by the Charter and the principles of international law, and further stress our
commitment to multilateralism.
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must be tackled at the global, regional and national levels in accordance with the
Charter and international law.
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(b) We support the development and implementation of a ten-year plan for
capacity-building with the African Union.

(a) We support the efforts of the European Union and other regional entities
to develop capacities such as for rapid deployment, standby and bridging
arrangements;

93. Recognizing the important contribution to peace and security by regional
organizations as provided for under Chapter VIII of the Charter and the importance
of forging predictable partnerships and arrangements between the United Nations
and regional organizations, and noting in particular, given the special needs of
Africa, the importance of a strong African Union:

92. Recognizing that United Nations peacekeeping plays a vital role in helping
parties to conflict end hostilities and commending the contribution of United
Nations peacekeepers in that regard, noting improvements made in recent years in
United Nations peacekeeping, including the deployment of integrated missions in
complex situations, and stressing the need to mount operations with adequate
capacity to counter hostilities and fulfil effectively their mandates, we urge further
development of proposals for enhanced rapidly deployable capacities to reinforce
peacekeeping operations in crises. We endorse the creation of an initial operating
capability for a standing police capacity to provide coherent, effective and
responsive start-up capability for the policing component of the United Nations
peacekeeping missions and to assist existing missions through the provision of
advice and expertise.

Peacekeeping

91. We support efforts for the early entry into force of the International
Convention for the Suppression of Acts of Nuclear Terrorism 31 and strongly
encourage States to consider becoming parties to it expeditiously and acceding
without delay to the twelve other international conventions and protocols against
terrorism and implementing them.

90. We encourage the Security Council to consider ways to strengthen its
monitoring and enforcement role in counter-terrorism, including by consolidating
State reporting requirements, taking into account and respecting the different
mandates of its counter-terrorism subsidiary bodies. We are committed to
cooperating fully with the three competent subsidiary bodies in the fulfilment of
their tasks, recognizing that many States continue to require assistance in
implementing relevant Security Council resolutions.

89. We stress the importance of assisting victims of terrorism and of providing
them and their families with support to cope with their loss and their grief.

Nations system to assist States in combating terrorism and to enhance the
coordination of United Nations activities in this regard.
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100. The Peacebuilding Commission should meet in various configurations.
Country-specific meetings of the Commission, upon invitation of the Organizational

99. The Peacebuilding Commission should make the outcome of its discussions
and recommendations publicly available as United Nations documents to all
relevant bodies and actors, including the international financial institutions. The
Peacebuilding Commission should submit an annual report to the General Assembly.

98. The main purpose of the Peacebuilding Commission is to bring together all
relevant actors to marshal resources and to advise on and propose integrated
strategies for post-conflict peacebuilding and recovery. The Commission should
focus attention on the reconstruction and institution-building efforts necessary for
recovery from conflict and support the development of integrated strategies in order
to lay the foundation for sustainable development. In addition, it should provide
recommendations and information to improve the coordination of all relevant actors
within and outside the United Nations, develop best practices, help to ensure
predictable financing for early recovery activities and extend the period of attention
by the international community to post-conflict recovery. The Commission should
act in all matters on the basis of consensus of its members.

97. Emphasizing the need for a coordinated, coherent and integrated approach to
post-conflict peacebuilding and reconciliation with a view to achieving sustainable
peace, recognizing the need for a dedicated institutional mechanism to address the
special needs of countries emerging from conflict towards recovery, reintegration
and reconstruction and to assist them in laying the foundation for sustainable
development, and recognizing the vital role of the United Nations in that regard, we
decide to establish a Peacebuilding Commission as an intergovernmental advisory
body.

Peacebuilding

96. We underscore the importance of the recommendations of the Adviser to the
Secretary-General on Sexual Exploitation and Abuse by United Nations
Peacekeeping Personnel, 35 and urge that those measures adopted in the relevant
General Assembly resolutions based upon the recommendations be fully
implemented without delay.

95. We urge States parties to the Anti-Personnel Mine Ban Convention 33 and
Amended Protocol II to the Convention on Certain Conventional Weapons34 to fully
implement their respective obligations. We call upon States in a position to do so to
provide greater technical assistance to mine-affected States.

94. We support implementation of the 2001 Programme of Action to Prevent,
Combat and Eradicate the Illicit Trade in Small Arms and Light Weapons in All Its
Aspects.32
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The country under consideration;

Such regional and international financial institutions as may be relevant.

Members of the Security Council, including permanent members;

106. We underscore that sanctions remain an important tool under the Charter in our
efforts to maintain international peace and security without recourse to the use of
force, and resolve to ensure that sanctions are carefully targeted in support of clear

Sanctions
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116. We stress the important role of women in the prevention and resolution of
conflicts and in peacebuilding. We reaffirm our commitment to the full and effective
implementation of Security Council resolution 1325 (2000) of 31 October 2000 on

Women in the prevention and resolution of conflicts

115. We resolve to strengthen the capacity of the United Nations Office on Drugs
and Crime, within its existing mandates, to provide assistance to Member States in
those tasks upon request.

105. The Peacebuilding Commission should begin its work no later than
31 December 2005.

113. We urge all States that have not yet done so to consider becoming parties to
the relevant international conventions on organized crime and corruption and,
following their entry into force, to implement them effectively, including by
incorporating the provisions of those conventions into national legislation and by
strengthening criminal justice systems.

112. We recognize that trafficking in persons continues to pose a serious challenge
to humanity and requires a concerted international response. To that end, we urge all
States to devise, enforce and strengthen effective measures to combat and eliminate
all forms of trafficking in persons to counter the demand for trafficked victims and
to protect the victims.

111. We express our grave concern at the negative effects on development, peace
and security and human rights posed by transnational crime, including the
smuggling of and trafficking in human beings, the world narcotic drug problem and
the illicit trade in small arms and light weapons, and at the increasing vulnerability
of States to such crime. We reaffirm the need to work collectively to combat
transnational crime.

Transnational crime

110. We support efforts through the United Nations to strengthen State capacity to
implement sanctions provisions.

109. We also call upon the Security Council, with the support of the SecretaryGeneral, to ensure that fair and clear procedures exist for placing individuals and
entities on sanctions lists and for removing them, as well as for granting
humanitarian exemptions.

108. We call upon the Security Council, with the support of the Secretary-General,
to improve its monitoring of the implementation and effects of sanctions, to ensure
that sanctions are implemented in an accountable manner, to review regularly the
results of such monitoring and to develop a mechanism to address special economic
problems arising from the application of sanctions in accordance with the Charter.

107. Sanctions should be implemented and monitored effectively with clear
benchmarks and should be periodically reviewed, as appropriate, and remain for as
limited a period as necessary to achieve their objectives and should be terminated
once the objectives have been achieved.

objectives, to comply with sanctions established by the Security Council and to
ensure that sanctions are implemented in ways that balance effectiveness to achieve
the desired results against the possible adverse consequences, including socioeconomic and humanitarian consequences, for populations and third States.

114. We reaffirm our unwavering determination and commitment to overcome the
world narcotic drug problem through international cooperation and national
strategies to eliminate both the illicit supply of and demand for illicit drugs.
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104. We also request the Secretary-General to establish, within the Secretariat and
from within existing resources, a small peacebuilding support office staffed by
qualified experts to assist and support the Peacebuilding Commission. The office
should draw on the best expertise available.

103. We request the Secretary-General to establish a multi-year standing
Peacebuilding Fund for post-conflict peacebuilding, funded by voluntary
contributions and taking due account of existing instruments. The objectives of the
Peacebuilding Fund will include ensuring the immediate release of resources needed
to launch peacebuilding activities and the availability of appropriate financing for
recovery.

102. Representatives from the World Bank, the International Monetary Fund and
other institutional donors should be invited to participate in all meetings of the
Peacebuilding Commission in a manner suitable to their governing arrangements, in
addition to a representative of the Secretary-General.

(d) Top providers of military personnel and civilian police to United Nations
missions that are not among those selected in (a), (b) or (c) above.

(c) Top providers of assessed contributions to the United Nations budgets
and voluntary contributions to the United Nations funds, programmes and agencies,
including the standing Peacebuilding Fund, that are not among those selected in (a)
or (b) above;

(b) Members of the Economic and Social Council, elected from regional
groups, giving due consideration to those countries that have experienced postconflict recovery;

(a)

101. The Peacebuilding Commission should have a standing Organizational
Committee, responsible for developing its procedures and organizational matters,
comprising:

(e)

(d) The senior United Nations representative in the field and other relevant
United Nations representatives;

(c) The major financial, troop and civilian police contributors involved in
the recovery effort;

(b) Countries in the region engaged in the post-conflict process and other
countries that are involved in relief efforts and/or political dialogue, as well as
relevant regional and subregional organizations;

(a)

Committee referred to in paragraph 101 below, should include as members, in
addition to members of the Organizational Committee, representatives from:
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Human rights and the rule of law
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121. We reaffirm that all human rights are universal, indivisible, interrelated,
interdependent and mutually reinforcing and that all human rights must be treated in
a fair and equal manner, on the same footing and with the same emphasis. While the
significance of national and regional particularities and various historical, cultural
and religious backgrounds must be borne in mind, all States, regardless of their

Human rights

120. We reaffirm the solemn commitment of our States to fulfil their obligations to
promote universal respect for and the observance and protection of all human rights
and fundamental freedoms for all in accordance with the Charter, the Universal
Declaration of Human Rights38 and other instruments relating to human rights and
international law. The universal nature of these rights and freedoms is beyond
question.

119. We recommit ourselves to actively protecting and promoting all human rights,
the rule of law and democracy and recognize that they are interlinked and mutually
reinforcing and that they belong to the universal and indivisible core values and
principles of the United Nations, and call upon all parts of the United Nations to
promote human rights and fundamental freedoms in accordance with their mandates.

IV.

118. We therefore call upon all States concerned to take concrete measures to
ensure accountability and compliance by those responsible for grave abuses against
children. We also reaffirm our commitment to ensure that children in armed
conflicts receive timely and effective humanitarian assistance, including education,
for their rehabilitation and reintegration into society.

117. We reaffirm our commitment to promote and protect the rights and welfare of
children in armed conflicts. We welcome the significant advances and innovations
that have been achieved over the past several years. We welcome in particular the
adoption of Security Council resolution 1612 (2005) of 26 July 2005. We call upon
States to consider ratifying the Convention on the Rights of the Child 36 and the
Optional Protocol to the Convention on the Rights of the Child on the involvement
of children in armed conflict.37 We also call upon States to take effective measures,
as appropriate, to prevent the recruitment and use of children in armed conflict,
contrary to international law, by armed forces and groups, and to prohibit and
criminalize such practices.

Protecting children in situations of armed conflict

women and peace and security. We also underline the importance of integrating a
gender perspective and of women having the opportunity for equal participation and
full involvement in all efforts to maintain and promote peace and security, as well as
the need to increase their role in decision-making at all levels. We strongly condemn
all violations of the human rights of women and girls in situations of armed conflict
and the use of sexual exploitation, violence and abuse, and we commit ourselves to
elaborating and implementing strategies to report on, prevent and punish genderbased violence.
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131. We support the promotion of human rights education and learning at all levels,
including through the implementation of the World Programme for Human Rights
Education, as appropriate, and encourage all States to develop initiatives in this
regard.

130. We note that the promotion and protection of the rights of persons belonging to
national or ethnic, religious and linguistic minorities contribute to political and
social stability and peace and enrich the cultural diversity and heritage of society.

129. We recognize the need for persons with disabilities to be guaranteed full
enjoyment of their rights without discrimination. We also affirm the need to finalize
a comprehensive draft convention on the rights of persons with disabilities.

128. We recognize the need to pay special attention to the human rights of women
and children and undertake to advance them in every possible way, including by
bringing gender and child-protection perspectives into the human rights agenda.

127. We reaffirm our commitment to continue making progress in the advancement
of the human rights of the world’s indigenous peoples at the local, national, regional
and international levels, including through consultation and collaboration with them,
and to present for adoption a final draft United Nations declaration on the rights of
indigenous peoples as soon as possible.

126. We resolve to integrate the promotion and protection of human rights into
national policies and to support the further mainstreaming of human rights
throughout the United Nations system, as well as closer cooperation between the
Office of the United Nations High Commissioner for Human Rights and all relevant
United Nations bodies.

125. We resolve to improve the effectiveness of the human rights treaty bodies,
including through more timely reporting, improved and streamlined reporting
procedures and technical assistance to States to enhance their reporting capacities
and further enhance the implementation of their recommendations.

124. We resolve to strengthen the Office of the United Nations High Commissioner
for Human Rights, taking note of the High Commissioner’s plan of action, to enable
it to effectively carry out its mandate to respond to the broad range of human rights
challenges facing the international community, particularly in the areas of technical
assistance and capacity-building, through the doubling of its regular budget
resources over the next five years with a view to progressively setting a balance
between regular budget and voluntary contributions to its resources, keeping in
mind other priority programmes for developing countries and the recruitment of
highly competent staff on a broad geographical basis and with gender balance, under
the regular budget, and we support its closer cooperation with all relevant United
Nations bodies, including the General Assembly, the Economic and Social Council
and the Security Council.

123. We resolve further to strengthen the United Nations human rights machinery
with the aim of ensuring effective enjoyment by all of all human rights and civil,
political, economic, social and cultural rights, including the right to development.

122. We emphasize the responsibilities of all States, in conformity with the Charter,
to respect human rights and fundamental freedoms for all, without distinction of any
kind as to race, colour, sex, language or religion, political or other opinion, national
or social origin, property, birth or other status.

political, economic and cultural systems, have the duty to promote and protect all
human rights and fundamental freedoms.
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(f) Recognize the important role of the International Court of Justice, the
principal judicial organ of the United Nations, in adjudicating disputes among States
and the value of its work, call upon States that have not yet done so to consider
accepting the jurisdiction of the Court in accordance with its Statute and consider
means of strengthening the Court’s work, including by supporting the SecretaryGeneral’s Trust Fund to Assist States in the Settlement of Disputes through the
International Court of Justice on a voluntary basis.

(e) Support the idea of establishing a rule of law assistance unit within the
Secretariat, in accordance with existing relevant procedures, subject to a report by
the Secretary-General to the General Assembly, so as to strengthen United Nations
activities to promote the rule of law, including through technical assistance and
capacity-building;

(d) Call upon States to continue their efforts to eradicate policies and
practices that discriminate against women and to adopt laws and promote practices
that protect the rights of women and promote gender equality;

(c) Encourage States that have not yet done so to consider becoming parties
to all treaties that relate to the protection of civilians;

(b)

(a) Reaffirm our commitment to the purposes and principles of the Charter
and international law and to an international order based on the rule of law and
international law, which is essential for peaceful coexistence and cooperation among
States;

134. Recognizing the need for universal adherence to and implementation of the
rule of law at both the national and international levels, we:

Rule of law

133. We commit ourselves to safeguarding the principle of refugee protection and
to upholding our responsibility in resolving the plight of refugees, including through
the support of efforts aimed at addressing the causes of refugee movement, bringing
about the safe and sustainable return of those populations, finding durable solutions
for refugees in protracted situations and preventing refugee movement from
becoming a source of tension among States. We reaffirm the principle of solidarity
and burden-sharing and resolve to support nations in assisting refugee populations
and their host communities.

Refugee protection and assistance

132. We recognize the Guiding Principles on Internal Displacement
as an
important international framework for the protection of internally displaced persons
and resolve to take effective measures to increase the protection of internally
displaced persons.

Internally displaced persons
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140. We fully support the mission of the Special Adviser of the Secretary-General
on the Prevention of Genocide.

139. The international community, through the United Nations, also has the
responsibility to use appropriate diplomatic, humanitarian and other peaceful means,
in accordance with Chapters VI and VIII of the Charter, to help to protect
populations from genocide, war crimes, ethnic cleansing and crimes against
humanity. In this context, we are prepared to take collective action, in a timely and
decisive manner, through the Security Council, in accordance with the Charter,
including Chapter VII, on a case-by-case basis and in cooperation with relevant
regional organizations as appropriate, should peaceful means be inadequate and
national authorities are manifestly failing to protect their populations from
genocide, war crimes, ethnic cleansing and crimes against humanity. We stress the
need for the General Assembly to continue consideration of the responsibility to
protect populations from genocide, war crimes, ethnic cleansing and crimes against
humanity and its implications, bearing in mind the principles of the Charter and
international law. We also intend to commit ourselves, as necessary and appropriate,
to helping States build capacity to protect their populations from genocide, war
crimes, ethnic cleansing and crimes against humanity and to assisting those which
are under stress before crises and conflicts break out.

138. Each individual State has the responsibility to protect its populations from
genocide, war crimes, ethnic cleansing and crimes against humanity. This
responsibility entails the prevention of such crimes, including their incitement,
through appropriate and necessary means. We accept that responsibility and will act
in accordance with it. The international community should, as appropriate,
encourage and help States to exercise this responsibility and support the United
Nations in establishing an early warning capability.

Responsibility to protect populations from genocide, war crimes, ethnic cleansing
and crimes against humanity

137. We invite interested Member States to give serious consideration to
contributing to the Fund.

136. We renew our commitment to support democracy by strengthening countries’
capacity to implement the principles and practices of democracy and resolve to
strengthen the capacity of the United Nations to assist Member States upon their
request. We welcome the establishment of a Democracy Fund at the United Nations.
We note that the advisory board to be established should reflect diverse
geographical representation. We invite the Secretary-General to help to ensure that
practical arrangements for the Democracy Fund take proper account of existing
United Nations activity in this field.

135. We reaffirm that democracy is a universal value based on the freely expressed
will of people to determine their own political, economic, social and cultural
systems and their full participation in all aspects of their lives. We also reaffirm that
while democracies share common features, there is no single model of democracy,
that it does not belong to any country or region, and reaffirm the necessity of due
respect for sovereignty and the right of self-determination. We stress that
democracy, development and respect for all human rights and fundamental freedoms
are interdependent and mutually reinforcing.

Democracy
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See resolution 56/6.
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146. We reaffirm our commitment to strengthen the United Nations with a view to
enhancing its authority and efficiency, as well as its capacity to address effectively,
and in accordance with the purposes and principles of the Charter, the full range of
challenges of our time. We are determined to reinvigorate the intergovernmental
organs of the United Nations and to adapt them to the needs of the twenty-first
century.
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(a) Promote global dialogue and partnership on global policies and trends in
the economic, social, environmental and humanitarian fields. For this purpose, the
Council should serve as a quality platform for high-level engagement among

155. We reaffirm the role that the Charter and the General Assembly have vested in
the Economic and Social Council and recognize the need for a more effective
Economic and Social Council as a principal body for coordination, policy review,
policy dialogue and recommendations on issues of economic and social
development, as well as for implementation of the international development goals
agreed at the major United Nations conferences and summits, including the
Millennium Development Goals. To achieve these objectives, the Council should:

Economic and Social Council

V.

Strengthening the United Nations

154. We recommend that the Security Council continue to adapt its working
methods so as to increase the involvement of States not members of the Council in
its work, as appropriate, enhance its accountability to the membership and increase
the transparency of its work.

145. We underline that sports can foster peace and development and can contribute
to an atmosphere of tolerance and understanding, and we encourage discussions in
the General Assembly for proposals leading to a plan of action on sport and
development.

152. We reaffirm that Member States have conferred on the Security Council
primary responsibility for the maintenance of international peace and security,
acting on their behalf, as provided for by the Charter.

Security Council

151. We call for strengthening the relationship between the General Assembly and
the other principal organs to ensure better coordination on topical issues that require
coordinated action by the United Nations, in accordance with their respective
mandates.

150. We welcome the measures adopted by the General Assembly with a view to
strengthening its role and authority and the role and leadership of the President of
the Assembly and, to that end, we call for their full and speedy implementation.

149. We reaffirm the central position of the General Assembly as the chief
deliberative, policymaking and representative organ of the United Nations, as well
as the role of the Assembly in the process of standard-setting and the codification of
international law.

General Assembly

148. We emphasize the need to provide the United Nations with adequate and
timely resources with a view to enabling it to carry out its mandates. A reformed
United Nations must be responsive to the entire membership, faithful to its founding
principles and adapted to carrying out its mandate.

147. We stress that, in order to efficiently perform their respective mandates as
provided under the Charter, United Nations bodies should develop good cooperation
and coordination in the common endeavour of building a more effective United
Nations.

153. We support early reform of the Security Council - an essential element of our
overall effort to reform the United Nations - in order to make it more broadly
representative, efficient and transparent and thus to further enhance its effectiveness
and the legitimacy and implementation of its decisions. We commit ourselves to
continuing our efforts to achieve a decision to this end and request the General
Assembly to review progress on the reform set out above by the end of 2005.

31

A/RES/60/1

144. We reaffirm the Declaration and Programme of Action on a Culture of Peace40
as well as the Global Agenda for Dialogue among Civilizations and its Programme
of Action41 adopted by the General Assembly and the value of different initiatives
on dialogue among cultures and civilizations, including the dialogue on interfaith
cooperation. We commit ourselves to taking action to promote a culture of peace
and dialogue at the local, national, regional and international levels and request the
Secretary-General to explore enhancing implementation mechanisms and to follow
up on those initiatives. In this regard, we also welcome the Alliance of Civilizations
initiative announced by the Secretary-General on 14 July 2005.

Culture of peace and initiatives on dialogue among cultures, civilizations
and religions

143. We stress the right of people to live in freedom and dignity, free from poverty
and despair. We recognize that all individuals, in particular vulnerable people, are
entitled to freedom from fear and freedom from want, with an equal opportunity to
enjoy all their rights and fully develop their human potential. To this end, we
commit ourselves to discussing and defining the notion of human security in the
General Assembly.

Human security

142. We commit ourselves to respecting and ensuring the rights of each child
without discrimination of any kind, irrespective of the race, colour, sex, language,
religion, political or other opinion, national, ethnic or social origin, property,
disability, birth or other status of the child or his or her parent(s) or legal
guardian(s). We call upon States to consider as a priority becoming a party to the
Convention on the Rights of the Child.36

141. We express dismay at the increasing number of children involved in and
affected by armed conflict, as well as all other forms of violence, including
domestic violence, sexual abuse and exploitation and trafficking. We support
cooperation policies aimed at strengthening national capacities to improve the
situation of those children and to assist in their rehabilitation and reintegration into
society.

Children’s rights
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(a) Recognize the ongoing reform measures carried out by the SecretaryGeneral to strengthen accountability and oversight, improve management

161. We recognize that in order to effectively comply with the principles and
objectives of the Charter, we need an efficient, effective and accountable
Secretariat. Its staff shall act in accordance with Article 100 of the Charter, in a
culture of organizational accountability, transparency and integrity. Consequently
we:

Secretariat and management reform

160. We request the President of the General Assembly to conduct open, transparent
and inclusive negotiations, to be completed as soon as possible during the sixtieth
session, with the aim of establishing the mandate, modalities, functions, size,
composition, membership, working methods and procedures of the Council.

159. The Council should address situations of violations of human rights, including
gross and systematic violations, and make recommendations thereon. It should also
promote effective coordination and the mainstreaming of human rights within the
United Nations system.

158. The Council will be responsible for promoting universal respect for the
protection of all human rights and fundamental freedoms for all, without distinction
of any kind and in a fair and equal manner.

157. Pursuant to our commitment to further strengthen the United Nations human
rights machinery, we resolve to create a Human Rights Council.

Human Rights Council

156. We stress that in order to fully perform the above functions, the organization
of work, the agenda and the current methods of work of the Economic and Social
Council should be adapted.

(e) Play a major role in the overall coordination of funds, programmes and
agencies, ensuring coherence among them and avoiding duplication of mandates and
activities.

(d) Support and complement international efforts aimed at addressing
humanitarian emergencies, including natural disasters, in order to promote an
improved, coordinated response from the United Nations;

(c) Ensure follow-up of the outcomes of the major United Nations
conferences and summits, including the internationally agreed development goals,
and hold annual ministerial-level substantive reviews to assess progress, drawing on
its functional and regional commissions and other international institutions, in
accordance with their respective mandates;

(b) Hold a biennial high-level Development Cooperation Forum to review
trends in international development cooperation, including strategies, policies and
financing, promote greater coherence among the development activities of different
development partners and strengthen the links between the normative and
operational work of the United Nations;

Member States and with the international financial institutions, the private sector
and civil society on emerging global trends, policies and action and develop its
ability to respond better and more rapidly to developments in the international
economic, environmental and social fields;

33

A/RES/60/1

34

A/RES/60/1

(a) We will ensure that the United Nations budgetary, financial and human
resource policies, regulations and rules respond to the current needs of the
Organization and enable the efficient and effective conduct of its work, and request
the Secretary-General to provide an assessment and recommendations to the General
Assembly for decision during the first quarter of 2006. The assessment and
recommendations of the Secretary-General should take account of the measures
already under way for the reform of human resources management and the budget
process;

163. We commend the Secretary-General’s previous and ongoing efforts to enhance
the effective management of the United Nations and his commitment to update the
Organization. Bearing in mind our responsibility as Member States, we emphasize
the need to decide on additional reforms in order to make more efficient use of the
financial and human resources available to the Organization and thus better comply
with its principles, objectives and mandates. We call on the Secretary-General to
submit proposals for implementing management reforms to the General Assembly
for consideration and decision in the first quarter of 2006, which will include the
following elements:

162. We reaffirm the role of the Secretary-General as the chief administrative
officer of the Organization, in accordance with Article 97 of the Charter. We request
the Secretary-General to make proposals to the General Assembly for its
consideration on the conditions and measures necessary for him to carry out his
managerial responsibilities effectively.

(f) Strongly urge the Secretary-General to make the best and most efficient
use of resources in accordance with clear rules and procedures agreed by the
General Assembly, in the interest of all Member States, by adopting the best
management practices, including effective use of information and communication
technologies, with a view to increasing efficiency and enhancing organizational
capacity, concentrating on those tasks that reflect the agreed priorities of the
Organization.

(e) Pledge to provide the United Nations with adequate resources, on a
timely basis, to enable the Organization to implement its mandates and achieve its
objectives, having regard to the priorities agreed by the General Assembly and the
need to respect budget discipline. We stress that all Member States should meet their
obligations with regard to the expenses of the Organization;

(d) Welcome the Secretary-General’s efforts to ensure ethical conduct, more
extensive financial disclosure for United Nations officials and enhanced protection
for those who reveal wrongdoing within the Organization. We urge the SecretaryGeneral to scrupulously apply the existing standards of conduct and develop a
system-wide code of ethics for all United Nations personnel. In this regard, we
request the Secretary-General to submit details on an ethics office with independent
status, which he intends to create, to the General Assembly at its sixtieth session;

(c) Urge the Secretary-General to ensure that the highest standards of
efficiency, competence, and integrity shall be the paramount consideration in the
employment of the staff, with due regard to the principle of equitable geographical
distribution, in accordance with Article 101 of the Charter;

(b) Emphasize the importance of establishing effective and efficient
mechanisms for responsibility and accountability of the Secretariat;

performance and transparency and reinforce ethical conduct, and invite him to
report to the General Assembly on the progress made in their implementation;
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166. We encourage the Secretary-General and all decision-making bodies to take
further steps in mainstreaming a gender perspective in the policies and decisions of
the Organization.

165. We insist on the highest standards of behaviour from all United Nations
personnel and support the considerable efforts under way with respect to the
implementation of the Secretary-General’s policy of zero tolerance regarding sexual
exploitation and abuse by United Nations personnel, both at Headquarters and in the
field. We encourage the Secretary-General to submit proposals to the General
Assembly leading to a comprehensive approach to victims’ assistance by
31 December 2005.

(d) We authorize the Office of Internal Oversight Services to examine the
feasibility of expanding its services to provide internal oversight to United Nations
agencies that request such services in such a way as to ensure that the provision of
internal oversight services to the Secretariat will not be compromised.

(c) We recognize that additional measures are needed to enhance the
independence of the oversight structures. We therefore request the SecretaryGeneral to submit detailed proposals to the General Assembly at its sixtieth session
for its early consideration on the creation of an independent oversight advisory
committee, including its mandate, composition, selection process and qualification
of experts;

(b) We request the Secretary-General to submit an independent external
evaluation of the auditing and oversight system of the United Nations, including the
specialized agencies, including the roles and responsibilities of management, with
due regard to the nature of the auditing and oversight bodies in question. This
evaluation will take place within the context of the comprehensive review of the
governance arrangements. We ask the General Assembly to adopt measures during
its sixtieth session at the earliest possible stage, based on the consideration of
recommendations of the evaluation and those made by the Secretary-General;

(a) The expertise, capacity and resources of the Office of Internal Oversight
Services in respect of audit and investigations will be significantly strengthened as a
matter of urgency;

164. We recognize the urgent need to substantially improve the United Nations
oversight and management processes. We emphasize the importance of ensuring the
operational independence of the Office of Internal Oversight Services. Therefore:

(c) A detailed proposal on the framework for a one-time staff buyout to
improve personnel structure and quality, including an indication of costs involved
and mechanisms to ensure that it achieves its intended purpose.

(b) We resolve to strengthen and update the programme of work of the
United Nations so that it responds to the contemporary requirements of Member
States. To this end, the General Assembly and other relevant organs will review all
mandates older than five years originating from resolutions of the General Assembly
and other organs, which would be complementary to the existing periodic reviews of
activities. The General Assembly and the other organs should complete and take the
necessary decisions arising from this review during 2006. We request the SecretaryGeneral to facilitate this review with analysis and recommendations, including on
the opportunities for programmatic shifts that could be considered for early General
Assembly consideration;
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• Inviting the Secretary-General to launch work to further strengthen the
management and coordination of United Nations operational activities so that
they can make an even more effective contribution to the achievement of the
internationally agreed development goals, including the Millennium
Development Goals, including proposals for consideration by Member States
for more tightly managed entities in the fields of development, humanitarian
assistance and the environment

• Implementing current reforms aimed at a more effective, efficient, coherent,
coordinated and better-performing United Nations country presence with a
strengthened role for the senior resident official, whether special
representative, resident coordinator or humanitarian coordinator, including
appropriate authority, resources and accountability, and a common
management, programming and monitoring framework

Operational activities

• Ensuring that the main horizontal policy themes, such as sustainable
development, human rights and gender, are taken into account in decisionmaking throughout the United Nations

• Coordinating our representation on the governing boards of the various
development and humanitarian agencies so as to ensure that they pursue a
coherent policy in assigning mandates and allocating resources throughout the
system

• Strengthening linkages between the normative work of the United Nations
system and its operational activities

Policy

169. We support stronger system-wide coherence by implementing the following
measures:

168. We recognize that the United Nations brings together a unique wealth of
expertise and resources on global issues. We commend the extensive experience and
expertise of the various development-related organizations, agencies, funds and
programmes of the United Nations system in their diverse and complementary fields
of activity and their important contributions to the achievement of the Millennium
Development Goals and the other development objectives established by various
United Nations conferences.

System-wide coherence

167. We strongly condemn all attacks against the safety and security of personnel
engaged in United Nations activities. We call upon States to consider becoming
parties to the Convention on the Safety of United Nations and Associated
Personnel42 and stress the need to conclude negotiations on a protocol expanding the
scope of legal protection during the sixtieth session of the General Assembly.
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To strengthen cooperation in the economic, social and cultural fields.

171. We call for strengthened cooperation between the United Nations and national
and regional parliaments, in particular through the Inter-Parliamentary Union, with a
view to furthering all aspects of the Millennium Declaration in all fields of the work
of the United Nations and ensuring the effective implementation of United Nations
reform.

Cooperation between the United Nations and parliaments

(c)

(b) To ensure that regional organizations that have a capacity for the
prevention of armed conflict or peacekeeping consider the option of placing such
capacity in the framework of the United Nations Standby Arrangements System;

(a) To expand consultation and cooperation between the United Nations and
regional and subregional organizations through formalized agreements between the
respective secretariats and, as appropriate, involvement of regional organizations in
the work of the Security Council;

170. We support a stronger relationship between the United Nations and regional
and subregional organizations, pursuant to Chapter VIII of the Charter, and
therefore resolve:

Regional organizations

• Recognizing the need for more efficient environmental activities in the United
Nations system, with enhanced coordination, improved policy advice and
guidance, strengthened scientific knowledge, assessment and cooperation,
better treaty compliance, while respecting the legal autonomy of the treaties,
and better integration of environmental activities in the broader sustainable
development framework at the operational level, including through capacitybuilding, we agree to explore the possibility of a more coherent institutional
framework to address this need, including a more integrated structure, building
on existing institutions and internationally agreed instruments, as well as the
treaty bodies and the specialized agencies

Environmental activities

• Further developing and improving, as required, mechanisms for the use of
emergency standby capacities, under the auspices of the United Nations, for a
timely response to humanitarian emergencies

• Strengthening the effectiveness of the United Nations humanitarian response,
inter alia, by improving the timeliness and predictability of humanitarian
funding, in part by improving the Central Emergency Revolving Fund

• Supporting the efforts of countries, in particular developing countries, to
strengthen their capacities at all levels in order to prepare for and respond
rapidly to natural disasters and mitigate their impact

• Upholding and respecting the humanitarian principles of humanity, neutrality,
impartiality and independence and ensuring that humanitarian actors have safe
and unhindered access to populations in need in conformity with the relevant
provisions of international law and national laws

Humanitarian assistance
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178. We request the Security Council to consider the composition, mandate and
working methods of the Military Staff Committee.

177. Taking into account General Assembly resolution 50/52 of 11 December 1995
and recalling the related discussions conducted in the General Assembly, bearing in
mind the profound cause for the founding of the United Nations and looking to our
common future, we resolve to delete references to “enemy States” in Articles 53, 77
and 107 of the Charter.

176. Considering that the Trusteeship Council no longer meets and has no
remaining functions, we should delete Chapter XIII of the Charter and references to
the Council in Chapter XII.

Charter of the United Nations

175. We encourage responsible business practices, such as those promoted by the
Global Compact.

174. We underline the important role of local authorities in contributing to the
achievement of the internationally agreed development goals, including the
Millennium Development Goals.

173. We welcome the dialogue between those organizations and Member States, as
reflected in the first informal interactive hearings of the General Assembly with
representatives of non-governmental organizations, civil society and the private
sector.

172. We welcome the positive contributions of the private sector and civil society,
including non-governmental organizations, in the promotion and implementation of
development and human rights programmes and stress the importance of their
continued engagement with Governments, the United Nations and other
international organizations in these key areas.

Participation of local authorities, the private sector and civil society, including
non-governmental organizations
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Note

The text of the draft articles with commentaries thereto adopted by the Commission at its

2. Text of the draft articles with commentaries thereto

The drafting of articles on diplomatic protection was originally seen as belonging to the

the articles on Responsibility of States for internationally wrongful acts are relevant to

internationally wrongful acts and the present draft articles. Many of the principles contained in

Nevertheless, there is a close connection between the articles on Responsibility of States for

remedies - would be dealt with more extensively by the Commission in a separate undertaking.17

the two topics central to diplomatic protection - nationality of claims and the exhaustion of local

attention to diplomatic protection and the final draft articles on this subject expressly state that

presented from 1956 to 1961.16 The subsequent codification of State Responsibility paid little

Mr. F.V. Garcia Amador, included a number of draft articles on this subject in his reports

study on State Responsibility. Indeed the first Rapporteur on State Responsibility,

(1)
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fifty-eighth session are reproduced below.

50.

The claim is not brought in accordance with any applicable rule relating to

The claim is one to which the rule of exhaustion of local remedies applies

Diplomatic protection is traditionally a mechanism designed to secure reparation for injury to the
national of a State premised largely on the principle that an injury to a national is an injury to the
State itself. Functional protection, on the other hand, is an institution for promoting the efficient
functioning of an international organization by ensuring respect for its agents and their

and to make full reparation for the injury caused by the internationally wrongful act. This

reparation may take the form of restitution, compensation or satisfaction, either singly or in

combination. All these matters are dealt with in the articles on Responsibility of States for

internationally wrongful acts. 18

22

18
Articles 28, 30, 31, 34-37. Much of the commentary on compensation (art. 36) is devoted to a consideration of
the principles applicable to claims concerning diplomatic protection.

Ibid., Official Records of the General Assembly Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 77,
commentary on article 44, footnotes 722 and 726.

17

Yearbook 1956, vol. II, pp. 173-231, Yearbook 1957, vol. II, pp. 104--30, Yearbook 1958, vol. II,
pp. 47-73, Yearbook 1959, vol. II, pp. 1-36, Yearbook 1960, vol. II, pp. 41-68, and Yearbook 1961, vol. II,
pp. 1-54.

16

made, however, to deal with the primary rules on this subject - that is, the rules governing the

which assigns priority to the one or to the other, or which compels either the State or the

Court of Justice in the Reparation for Injuries case: In such a case, there is no rule of law

national who is an agent of an international organization was answered by the International

protection. The question whether a State may exercise diplomatic protection in respect of a

23

an agent by an international organization does not belong in a set of draft articles on diplomatic

independence. Differences of this kind have led the Commission to conclude that protection of

between functional protection and diplomatic protection, there are also important differences.

act. A State responsible for injuring a foreign national is obliged to cease the wrongful conduct

Diplomatic protection belongs to the subject of Treatment of Aliens. No attempt is

organization, generally described as functional protection. Although there are similarities

(2)

(3)

particular to the provisions dealing with the legal consequences of an internationally wrongful

The present draft articles do not deal with the protection of an agent by an international

nationality of claims and the exhaustion of local remedies.

The present draft articles give content to this provision by elaborating on the rules relating to the

and any available and effective local remedy has not been exhausted.

(b)

the nationality of claims;

(a)

The responsibility of a State may not be invoked if:

wrongful acts provides:

admissibility of claims. Article 44 of the articles on Responsibility of States for internationally

bringing of a claim for diplomatic protection. By and large this means rules governing the

secondary rules only - that is, the rules that relate to the conditions that must be met for the

State of nationality of the injured person. Instead the present draft articles are confined to

treatment of the person and property of aliens, breach of which gives rise to responsibility to the

diplomatic protection and are therefore not repeated in the present draft articles. This applies in

401

Draft article 1 makes no attempt to provide a complete and comprehensive definition of

In the early years of international law the individual had no place, no rights in the

of the rights of an injured national. Today the situation has changed dramatically. The
individual is the subject of many primary rules of international law, both under custom and
treaty, which protect him at home, against his own Government, and abroad, against foreign

the internationally wrongful act inflicted. The present draft articles are concerned only with the

rules governing the circumstances in which diplomatic protection may be exercised and the

conditions that must be met before it may be exercised. They do not seek to define or describe

24

See Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 77,
general commentary, paras. (1) to (3).

20

Reparation for Injuries suffered in the Service of the United Nations, Advisory Opinion, I.C.J. Reports 1949,
p. 174 at pp. 185-186.

19

latter.

acts,20 maintain the distinction between primary and secondary rules and deal only with the

alien. The draft articles, like those on the Responsibility of States for internationally wrongful

23
J.L. Brierly, The Law of Nations: An Introduction to the International Law of Peace, 6th edition (Oxford:
Clarendon Press, 1963), Sir H. Waldock (ed), pp. 276-7.

25

Mavrommatis Palestine Concessions (Greece v. U.K.) P.C.I.J. Reports, 1924, Series A, No. 2, p. 12. This dictum
was repeated by the Permanent Court of International Justice in the Panevezys Saldutiskis Railway case (Estonia v.
Lithuania) P.C.I.J. Reports, 1939, Series A/B, No. 76, p. 16.

22

21
E. de Vattel, The Law of Nations or the Principles of Natural Law Applied to the Conduct and to the Affairs of
Nations and Sovereigns, vol. III (1758, English translation by C.G. Fenwick, Carnegie Institution,
Washington 1916), chap. VI, p. 136.

itself. This fiction was, however, no more than a means to an end, the end being the protection

nationality of the injured persons to secure protection of that person and to obtain reparation for

the internationally wrongful acts that give rise to the responsibility of the State for injury to an

could be done only by means of a fiction - that an injury to the national was an injury to the State

international legal order. Consequently if a national injured abroad was to be protected this

(4)

right of its injured national.

not in reality - to quote Mavrommatis - assert its own right only. In reality it also asserts the

national after the injury itself and up to the date of the presentation of the claim. A State does

continuous nationality which requires a State to prove that the injured national remained its

rules of diplomatic protection contradict the correctness of this fiction, notably the rule of

an exaggeration23 - to say that an injury to a national is an injury to the State itself. Many of the

person of its subjects, respect for the rules of international law.22 Obviously it is a fiction - and

proceedings on his behalf, a State is in reality asserting its own right, the right to ensure, in the

the case of one of its subjects and by resorting to diplomatic action or international judicial

wrongful act or omission. Diplomatic protection is the procedure employed by the State of

(2)

Under international law, a State is responsible for injury to an alien caused by its

sense in which the term is used in the present draft articles.

diplomatic protection. Instead it describes the salient features of diplomatic protection in the

(1)

Commentary

For the purposes of the present draft articles, diplomatic protection consists of the
invocation by a State, through diplomatic action or other means of peaceful settlement, of
the responsibility of another State for an injury caused by an internationally wrongful act
of that State to a natural or legal person that is a national of the former State with a view
to the implementation of such responsibility.

Definition and scope

International Justice in 1924 in the Mavrommatis Palestine Concessions case that by taking up

Article 1

Swiss jurist Emmerich de Vattel in 1758 that whoever ill-treats a citizen indirectly injures the

deemed to be an injury to the State itself. This approach has its roots, first in a statement by the

that a State exercises diplomatic protection in its own right because an injury to a national is

Diplomatic protection has traditionally been seen as an exclusive State right in the sense

State, which must protect that citizen,21 and, secondly in a dictum of the Permanent Court of



(3)

GENERAL PROVISIONS

PART ONE

parties concerned should not find solutions inspired by goodwill and common sense.

19

Organization to refrain from bringing an international claim. The Court sees no reason why the
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employed by a State to inform another State of its views and concerns, including protest, request
for an inquiry or for negotiations aimed at the settlement of disputes. Other means of peaceful
settlement embraces all forms of lawful dispute settlement, from negotiation, mediation

The individual has rights under international law but remedies are few. Diplomatic protection

conducted by a State at inter-State level remains an important remedy for the protection of

persons whose human rights have been violated abroad.

Draft article 1 deliberately follows the language of the articles on Responsibility of States

national of another State, by the State of which that person is a national, with a view to

responsibility of a State that has committed an internationally wrongful act in respect of a

for internationally wrongful acts.26 It describes diplomatic protection as the invocation of the

(6)

internationally wrongful act.

procedure for securing the responsibility of the State for injury to the national flowing from an

diplomatic protection through the prism of State responsibility and emphasizes that it is a

exercising diplomatic protection does so in its own right or that of its national - or both. It views

As draft article 1 is definitional by nature it does not cover exceptions. Thus no mention

Diplomatic protection must be exercised by lawful and peaceful means. Several judicial

La Grand case (Germany v. United States of America) I.C.J. Reports 2001, p. 466 at paras. 76-77.

26

See Chapter 1 of Part Three titled Invocation of the Responsibility of a State (articles. 42-48). Part Three itself
is titled The implementation of the International Responsibility of a State.

26

Case concerning Avena and Other Mexican Nationals (Mexico v. United States of America) I.C.J. Reports, 2004,
p. 12 at para. 40.

25

24

decisions draw a distinction between diplomatic action and judicial proceedings when

(8)

such persons.

article 3 does, however, make it clear that diplomatic protection may be exercised in respect of

is made of stateless persons and refugees referred to in draft article 8 in this provision. Draft

(7)

national under international law.

an inter-State claim, although it may result in the assertion of rights enjoyed by the injured

implementing responsibility. As a claim brought within the context of State responsibility it is

Diplomatic protection may be exercised through diplomatic action or other means of

Although it is in theory possible to distinguish between diplomatic protection and

27
Mavrommatis Palestine Concessions, op. cit., Panevezy!-Saldutiskis Railway case, op. cit., p. 4 at p. 16;
Nottebohm case (Liechtenstein v. Guatemala), Second Phase Judgment, I.C.J. Reports 1955, p. 4 at p. 24.

subject to the exceptions described in draft article 15.

internationally wrongful act, it would seem that local remedies must always be exhausted,

wrongful act. Logically, as diplomatic protection arises only after the commission of an

27

of consular assistance as this assistance takes place before the commission of an internationally

the exhaustion of local remedies. Clearly there is no need to exhaust local remedies in the case

consular assistance, in practice this task is difficult. This is illustrated by the requirement of

(10)

wrongful act.

preventive and mainly aims at preventing the national from being subjected to an internationally

an internationally wrongful act that has been committed; while consular assistance is largely

on Consular Relations. Diplomatic protection is essentially remedial and is designed to remedy

officers, who represent the interests of the individual, acting in terms of the Vienna Convention

international law, whereas consular assistance is, in most instances, carried out by consular

representatives of the State acting in the interest of the State in terms of a rule of general

peaceful settlement. It differs from consular assistance in that it is conducted by the

(9)

responsibility of another State, such as informal requests for corrective action.

demarches or other diplomatic action that do not involve the invocation of the legal

enforcement of the right of diplomatic protection. Diplomatic protection does not include

Article 2, paragraph 4, of the Charter of the United Nations, is not a permissible method for the

and conciliation to arbitral and judicial dispute settlement. The use of force, prohibited by

other means of peaceful settlement. Diplomatic action covers all the lawful procedures

confer rights and protection on both legal and natural persons in respect of their property rights.

Draft article 1 is formulated in such a way as to leave open the question whether the State

Draft article 1 retains this distinction but goes further by subsuming judicial proceedings under

and Avena cases.25 This protection is not limited to personal rights. Bilateral investment treaties

(5)

describing the action that may be taken by a State when it resorts to diplomatic protection.27

Governments. This has been recognized by the International Court of Justice in the La Grand24
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In these circumstances draft article 1 makes no attempt to distinguish between diplomatic

Draft article 1 makes clear the point, already raised in the general commentary, that the

28

31

Where, however,

without compensation of property privately owned by a diplomatic official in the country to

by the rules relating to diplomatic protection, as, for instance, in the case of the expropriation

diplomats or consuls are injured in respect of activities outside their functions they are covered

of 1961 and the Vienna Convention on Consular Relations of 1963.

30

(3)

A State has the right to exercise diplomatic protection in accordance with the
present draft articles.

Right to exercise diplomatic protection

United Nations, Treaty Series, vol. 596, p. 261.

United Nations, Treaty Series, vol. 500, p. 95.

Reparation for Injuries, I.C.J. Reports 1949, p. 174.

See general commentary, para. (3).

28

31

30

29

28

which may be determined by considerations of a political or other nature, unrelated to the

and, where necessary, the two concepts are treated separately.

See commentary to article 1, paras. (3) to (5).

See the First Report of the Special Rapporteur on Diplomatic Protection, document A/CN.4/506, paras. 80-87.

29

Rudolf Hess case, ILR vol. 90, p. 387; Abbasi v. Secretary of State for Foreign and Commonwealth
Affairs [2003] EWCA Civ. 1598; Kaunda v. President of the Republic of South Africa 2005 (4) South African Law
Reports 235 (CC), ILM vol. 44 (2005), p. 173.

35

34

Case concerning the Barcelona Traction Light and Power Company Limited (Belgium v. Spain), Second Phase,
Judgment, I.C.J. Reports 1970, p. 4 at p. 44.

33

32

there is some obligation, however limited, either under national law or international law, on the

Today there is support in domestic legislation34 and judicial decisions35 for the view that

particular case.33

and when it will cease. It retains in this respect a discretionary power the exercise of

in the draft articles a distinction is drawn between the rules governing natural and legal persons,

Article 2

sole judge to decide whether its protection will be granted, to what extent it is granted,

articles 4 and 9. The term national in this article covers both natural and legal persons. Later

The State must be viewed as the

international law. All they can do is resort to municipal law, if means are available, with
a view to furthering their cause or obtaining redress

In most circumstances it is the link of nationality between the State and the injured

consider that their rights are not adequately protected, they have no remedy in

that the State is asserting. Should the natural or legal person on whose behalf it is acting

person that gives rise to the exercise of diplomatic protection, a matter that is dealt with in draft

(14)

which he or she is accredited.

within the limits prescribed by international law, a State may exercise diplomatic

protection by whatever means and to whatever extent it thinks fit, for it is its own right



position was clearly stated by the International Court of Justice in the Barcelona Traction case:

diplomatic protection to a national, but international law imposes no such obligation. The

A State has the right to exercise diplomatic protection on behalf of a national. It is under

no duty or obligation to do so. The internal law of a State may oblige a State to extend

(2)

whose behalf it acts. Like article 132 it is neutral on this subject.

the State seeks to assert in the process, that is its own right or the rights of the injured national on

in which the right to bring a claim vests. It is without prejudice to the question of whose rights

recognizes that it is the State that initiates and exercises diplomatic protection; that it is the entity

caused by an internationally wrongful act of that State to a national of the former State. It

international law and instruments such as the Vienna Convention on Diplomatic Relations

Diplomatic protection mainly covers the protection of nationals not engaged in official

Draft article 2 is founded on the notion that diplomatic protection involves an

invocation - at the State level - by a State of the responsibility of another State for an injury

(1)

Commentary

international business on behalf of the State. These officials are protected by other rules of

(13)

the protection afforded to its agent by an international organization.

29

present draft articles deal only with the exercise of diplomatic protection by a State and not with

(12)

protection or consular assistance.

circumstances of each case must be considered in order to decide whether it involves diplomatic

diplomatic protection which are not applicable to consular assistance. This means that the

protection and consular assistance. The draft articles prescribe conditions for the exercise of

(11)
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Whereas draft article 2 affirms the discretionary right of the State to exercise diplomatic

Commentary

30

different types of persons.

of natural persons and legal persons. Consequently separate chapters are devoted to these

national which entitles the State to exercise diplomatic protection. This bond differs in the cases

person. The emphasis in this draft article is on the bond of nationality between State and

person that is entitled, but not obliged, to exercise diplomatic protection on behalf of such a

protection, draft article 3 asserts the principle that it is the State of nationality of the injured

(1)

The State entitled to exercise diplomatic protection is the State of nationality.

Protection by the State of nationality

Article 3

GENERAL PRINCIPLES

CHAPTER I

NATIONALITY

PART TWO

2.
Notwithstanding paragraph 1, diplomatic protection may be exercised by a State
in respect of a person that is not its national in accordance with draft article 8.

1.

however, to be implied.

assertion of diplomatic protection by a State in accordance with the present articles. This is,

no attempt to describe the corresponding obligation on the respondent State to consider the

Draft article 2 deals with the right of the State to exercise diplomatic protection. It makes

(1)

The principle that it is for each State to decide in accordance with its law who

in principle

Nationality Decrees issued in Tunis and Morocco (French Zone), advisory opinion. P.C.I.J. Reports, Series B,
No. 4, 1923, at p. 24.

36

Relating to the Conflict of Nationality Laws:

This principle was confirmed by article 1 of the 1930 Hague Convention on Certain Questions

within the reserved domain.

36

in the present state of international law, questions of nationality are

case that:

31

Permanent Court of International Justice stated in the Nationality Decrees in Tunis and Morocco

are its nationals is backed by both judicial decisions and treaties. In 1923, the

(2)

constitute good grounds for the grant of nationality.

nationality. Draft article 4 also provides a non-exhaustive list of connecting factors that usually

nationality; secondly, that there are limits imposed by international law on the grant of

nationality to determine, in accordance with its municipal law, who is to qualify for its

natural persons. This definition is premised on two principles: first, that it is for the State of

Draft article 4 defines the State of nationality for the purposes of diplomatic protection of

Commentary

For the purposes of the diplomatic protection of a natural person, a State of
nationality means a State whose nationality that person has acquired, in accordance with
the law of that State, by birth, descent, naturalization, succession of States, or in any
other manner, not inconsistent with international law.

State of nationality of a natural person

Article 4

article 19 which recommends to States that they should exercise that right in appropriate cases.

(4)

NATURAL PERSONS

CHAPTER II

discretionary right of a State to exercise diplomatic protection should therefore be read with draft

protection, especially when a significant injury has occurred (emphasis added). The

give due consideration to the possibility of exercising diplomatic

diplomatic protection in the case of stateless persons and refugees.

protection should

human rights. Consequently, draft article 19 declares that a State entitled to exercise diplomatic

Paragraph 2 refers to the exception contained in draft article 8 which provides for

(2)

State to protect its nationals abroad when they have been subjected to serious violation of their

405

It is for each State to determine under its own law who are its nationals.37

in order to permit it to claim on his behalf against Guatemala with whom he had extremely close

problems may arise in respect of the consistency of such an acquisition of nationality with

The connecting factors listed in draft article 4 are those most frequently used by States to

difficult to prove nationality. In such cases residence could provide proof of nationality although

establish nationality. In some countries, where there are no clear birth records, it may be

(4)

Nationality may also be acquired as a result of the succession of States.

Draft article 4 does not require a State to prove an effective or genuine link between itself

United Nations, Treaty Series, vol. 2135, p. 213, article 3.

League of Nations, Treaty Series, vol. 179, p. 89.

1999,

32

41
In the Nottebohm case the International Court of Justice stated: According to the practice of States, to arbitral
and judicial decisions and to the opinion of writers, nationality is the legal bond having as its basis a social fact of
attachment, a genuine connection of existence, interests and sentiments, together with the existence of reciprocal
rights and duties. It may be said to constitute the juridical expression of the fact that the individual upon whom it is
conferred, either directly by the law or as the result of an act of the authorities, is in fact more closely connected
with the population of the State conferring nationality than with that of any other State. Conferred by a State, it only
entitles that State to exercise protection vis-à-vis another State, if it constitutes a translation into juridical terms of
the individuals connection which has made him its national, op. cit. at p. 23.

See Draft Articles on Nationality of Natural Persons in Relation to the Succession of States, Yearbook
vol. II (Part Two), para. 47.

40

See, e.g., article 9 (1) of the Convention on the Elimination of All Forms of Discrimination against Women,
United Nations, Treaty Series, vol. 1249, p. 13, and article 1 of the Convention on the Nationality of Married
Women, ibid., vol. 309, p. 65, which prohibit the acquisition of nationality in such circumstances. See para. (6)
below.

39

38

37

and its national, along the lines suggested in the Nottebohm case,41 as an additional factor for the

(5)

such persons by means of naturalization.

it may not constitute a basis for nationality itself. A State may, however, confer nationality on

The final phrase in draft article 4 stresses that the acquisition of nationality must not be

Ibid., p. 25.
Ibid., p. 26.

45

See also article 3 (2) of the 1997 European Convention on Nationality.

This interpretation was placed on the Nottebohm case by the Italian-United States Conciliation Commission in
the Flegenheimer case, ILR vol. 25 (1958), p. 148.

44

43

42

with regard to nationality.45 Today, conventions, particularly in the field of human rights,

international conventions, international custom and the principles of law generally recognized

the proviso [t]his law shall be recognized by other States insofar as it is consistent with

provision that it is for each State to determine under its own law who are its nationals with

Questions Relating to the Conflict of Nationality Laws confirmed this by qualifying the

nationals, this right is not absolute. Article 1 of the 1930 Hague Convention on Certain

inconsistent with international law. Although a State has the right to decide who are its

(6)

or descent from States with which they have a tenuous connection.

their lives in States whose nationality they never acquire or have acquired nationality by birth

there are millions of persons who have moved away from their State of nationality and made

benefit of diplomatic protection as in todays world of economic globalization and migration

proposed by Nottebohm was strictly applied it would exclude millions of persons from the

33

Liechtensteins position was required to show a genuine link between itself and Mr. Nottebohm

national automatically results in the acquisition by a spouse of the nationality of the other spouse

ties. Moreover, it is necessary to be mindful of the fact that if the genuine link requirement

general rule44 applicable to all States but only a relative rule according to which a State in

residence, following which nationality is conferred by naturalization. Where marriage to a

international law.

to Nottebohm vis-à-vis Guatemala.43 This suggests that the Court did not intend to expound a

marriage per se is insufficient for the grant of nationality: it requires in addition a period of

40

Court of Justice to repeatedly assert that Liechtenstein was not entitled to extend its protection

naturalization. Marriage to a national is not included in this list as in most circumstances

39

Guatemala (the Respondent State) for a period of over 34 years, which led the International

employed by States for the grant of nationality: birth (jus soli), descent (jus sanguinis) and

particularly the fact that the ties between Mr. Nottebohm and Liechtenstein (the Applicant State)
were extremely tenuous42 compared with the close ties between Mr. Nottebohm and

The connecting factors for the conferment of nationality listed in draft article 4 are

there were certain factors that served to limit Nottebohm to the facts of the case in question,

Despite divergent views as to the interpretation of the case, the Commission took the view that

exercise of diplomatic protection, even where the national possesses only one nationality.

illustrative and not exhaustive. Nevertheless they include the connecting factors most commonly

(3)

More recently it has been endorsed by the 1997 European Convention on Nationality.38
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Draft article 4 recognizes that a State against which a claim is made on behalf of an

of the wife, render her stateless or force upon her the nationality of the husband.47

of nationality by the husband during marriage shall automatically change the nationality

nationality. They shall ensure in particular that neither marriage to an alien nor change

that the State conferring nationality must be given a margin of appreciation in deciding upon

That the burden of proof falls upon the State challenging nationality follows from the recognition

violation of international law is upon the State challenging the nationality of the injured person.

negative emphasizes the fact that the burden of proving that nationality has been acquired in

nationality should be acquired in a manner not inconsistent with international law. The double

nationality has been acquired contrary to international law. Draft article 4 requires that

injured foreign national may challenge the nationality of such a person where his or her

(7)

new State of nationality be entitled to exercise diplomatic protection. This would accord with

Where a person acquires nationality involuntarily in a manner inconsistent with

34

R.Y. Jennings and A. Watts (eds.), Oppenheims International Law, 9th ed. (London and New York:
Longman, 1992), p. 856.

49

48
See the advisory opinion of the Inter-American Court of Human Rights in the Proposed Amendments to the
Naturalization Provisions of the Political Constitution of Costa Rica, paras. 62-63.

See also article 20 of the American Convention on Human Rights, United Nations, Treaty Series, vol. 1144,
p. 123; article 5 (d) (iii) of the International Convention on the Elimination of All Forms of Racial Discrimination,
United Nations, Treaty Series, vol. 660, p. 195; and article 1 of the Convention on the Nationality of Married
Women.

47

46
This was stressed by the Inter-American Court of Human Rights in its advisory opinion on Proposed
Amendments to the Naturalization Provisions of the Political Constitution of Costa Rica, Advisory Opinion
OC-4/84 of 19 January 1984, Series A, No. 4, in which it held that it was necessary to reconcile the principle that the
conferment of nationality falls within the domestic jurisdiction of a State with the further principle that
international law imposes certain limits on the States power, which limits are linked to the demands imposed by the
international system for the protection of human rights, at para. 35. See also ILR vol. 79, p. 296.

marriage, that person should in principle be allowed to be protected diplomatically by her or his

international law, as where a woman automatically acquires the nationality of her husband on

(8)

States conferment of nationality.49

the conferment of nationality48 and that there is a presumption in favour of the validity of a

See article 2 of the Convention on the Nationality of Married Women.

35

4.
A State is no longer entitled to exercise diplomatic protection in respect of a
person who acquires the nationality of the State against which the claim is brought after
the date of the official presentation of the claim.

3.
Diplomatic protection shall not be exercised by the present State of nationality in
respect of a person against a former State of nationality of that person for an injury
caused when that person was a national of the former State of nationality and not of the
present State of nationality.

2.
Notwithstanding paragraph 1, a State may exercise diplomatic protection in
respect of a person who is its national at the date of the official presentation of the claim
but was not a national at the date of injury, provided that the person had the nationality
of a predecessor State or lost his or her previous nationality and acquired, for a reason
unrelated to the bringing of the claim, the nationality of the former State in a manner not
inconsistent with international law.

Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
Notwithstanding Security Council resolution 276 (1970), Advisory Opinion, I.C.J. Reports 1971, p. 16 at p. 56,
para. 125.

51

50

Continuous nationality of a natural person

Article 5

1.
A State is entitled to exercise diplomatic protection in respect of a person who
was a national of that State continuously from the date of injury to the date of the official
presentation of the claim. Continuity is presumed if that nationality existed at both these
dates.

associated.

rights should not be affected by an illegal act on the part of the State with which the individual is

the ruling of the International Court of Justice in its 1971 Opinion on Namibia51 that individual

results in the loss of the individuals former nationality, equitable considerations require that the

example, article 9, paragraph 1, of the Convention on the Elimination of All Forms of

Discrimination against Women provides that:

States parties shall grant women equal rights to men to acquire, change or retain their

former State of nationality.50 If, however, the acquisition of nationality in such circumstances

require States to comply with international standards in the granting of nationality.46 For
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Although the continuous nationality rule is well established,52 it has been subjected to

Commentary

The second temporal requirement contained in paragraph 1 is the date of the official

Paragraph 1 asserts the traditional principle that a State is entitled to exercise diplomatic

presentation of the claim. There is, however, support for the view that if the individual should
change his nationality between this date and the making of an award or a judgment he ceases to
be a national for the purposes of diplomatic protection.58 In 2003 in Loewen Group Inc. v. USA59
an ICSID arbitral tribunal held that there must be continuous material identity from the date of
the events giving rise to the claim, which date is known as the dies a quo, through to the date of
the resolution of the claim, which date is known as the dies ad quem. On the facts, the Loewen

date of injury and at the date of the official presentation of the claim without requiring it to

continue between these two dates. Thus, in an exercise in progressive development of the law,

the rule has been drafted to require that the injured person be a national continuously from the

date of the injury to the date of the official presentation of the claim. Given the difficulty of

providing evidence of continuity, it is presumed if the same nationality existed at both these

dates. This presumption is of course rebuttable.
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56

ICSID Reports, vol. 7 (2005), p. 442 at para. 225.

58
R.Y. Jennings and A. Watts, Oppenheims International Law, op. cit. at p. 512. Eschauzier claim (Great Britain
v. Mexico) UNRIAA vol. V, p. 207.

55
H. Briggs, La protection diplomatique des individus en droit international: La nationalité des Réclamations,
Annuaire de lInstitut de Droit International, vol. 51 (1965-I), p. 5 at pp. 72-73.

Warsaw Session, 1965, Annuaire de lInstitut de Droit International, vol. 51 (1965-II), pp. 260-262.

57
See the dictum of Umpire Parker in Administrative Decisions No. V (United States v. Germany), UNRIAA
vol. VII, p. 119 at p. 143.

However, the Commission was not prepared to follow the Loewen tribunal in adopting a blanket

diplomatic protection can clearly not be upheld, as is made clear in draft article 5, paragraph (4).

the presentation of the claim to that of the respondent State, in which circumstances a claim for

See the statement of Umpire Parker in Administrative Decision No. V (United States v. Germany), UNRIAA
vol. VII, p. 119 at p. 141 (1925): Any other rule would open wide the door for abuses and might result in
converting a strong nation into a claim agency in behalf of those who after suffering injuries should assign their
claims to its nationals or avail themselves of its naturalization laws for the purpose of procuring its espousal for their
claims.
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See the comment of Judge Sir Gerald Fitzmaurice in the Barcelona Traction case, at pp. 101-102; see, too,
E. Wyler, La Règle Dite de la Continuité de la Nationalité dans le Contentieux International (Paris: PUF, 1990).
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52
See, for instance, the decision of the United States, International Claims Commission 1951-1954 in the
Kren claim, ILR vol. 20, p. 233 at p. 234.

case dealt with the situation in which the person sought to be protected changed nationality after

(5)

The dies ad quem for the exercise of diplomatic protection is the date of the official

contrast to informal diplomatic contacts and enquiries on this subject.

which the first official or formal demand is made by the State exercising diplomatic protection in

added to this formulation to indicate that the date of the presentation of the claim is that on

dies ad quem required for the exercise of diplomatic protection. The word official has been

most frequently used in treaties, judicial decisions and doctrine to indicate the outer date or

language to identify the date of the claim.57 The phrase presentation of the claim is that

two dates.56 It is, however, incongruous to require that the same nationality be shown both at the

Law in 1965 left open the question whether continuity of nationality was required between the

because in practice this issue seldom arises.55 For these reasons the Institute of International

the national must retain the nationality of the claimant State between these two dates, largely

date of the official presentation of the claim. State practice and doctrine are unclear on whether

protection in respect of a person who was its national both at the time of the injury and at the

(2)

the fact that conventions establishing mixed claims commissions have employed different

in which unfairness might otherwise result.

presentation of the claim. There is some disagreement in judicial opinion over the date until

(4)

time.

period of time if the injury consists of several acts or a continuing act committed over a period of

which the continuous nationality of the claim is required. This uncertainty stems largely from

For this reason

The first requirement is that the injured national be a national of the claimant State at the

date of the injury. The date of the injury need not be a precise date but could extend over a

(3)

draft article 5 retains the continuous nationality rule but allows exceptions to accommodate cases

and lead to nationality shopping for the purpose of diplomatic protection.

54

claim. Suggestions that it be abandoned have been resisted out of fear that this might be abused

individual changes his or her nationality for reasons unrelated to the bringing of a diplomatic

considerable criticism53 on the ground that it may produce great hardship in cases in which an

(1)

408

The word claim in paragraphs 1, 2 and 4 includes both a claim submitted through

As stated above,61 fear that a person may deliberately change his or her nationality in

Paragraph 2 is concerned with cases in which the injured person has lost his or her

38

For criticism of the Loewen case, see J. Paulsson, Denial of Justice in International Law (New York: Cambridge
University Press, 2005), pp. 183-4.

60

and, possibly, adoption and marriage when a change of nationality is compulsory, nationality

previous nationality, either voluntarily or involuntarily. In the case of the succession of States,

(8)

61

See para. (1) of commentary to the present draft article.

nationality.

when that person was a national of the former State of nationality and not the present State of

against a former State of nationality of the injured person in respect of an injury incurred

nationality rule. Diplomatic protection may not be exercised by the new State of nationality

Paragraph 3 adds another safeguard against abuse of the lifting of the continuous

(12)

international law.

This condition must be read in conjunction with draft article 4.

that the new nationality has been acquired in a manner not inconsistent with international law.

39

The third condition that must be met for the rule of continuous nationality not to apply is

the acquisition of the new nationality has taken place in a manner not inconsistent with

the nationality of another State for a reason unrelated to the bringing of the claim; and thirdly,

predecessor State or has lost his or her previous nationality; secondly, that person has acquired

conditions are met: first, the person seeking diplomatic protection had the nationality of a

(11)

with the bringing of the claim.

that a State may exercise diplomatic protection in respect of a person who was a national at the

date of the official presentation of the claim but not at the time of the injury provided that three

not apply where the person has acquired a new nationality for commercial reasons connected

factors such as marriage, adoption or the succession of States. The exception in paragraph 2 will

those in which the person has acquired a new nationality as a necessary consequence of

nationality rule mainly to cases involving compulsory imposition of nationality, such as

the bringing of the claim. This condition is designed to limit exceptions to the continuous

protection is exercised must have acquired his or her new nationality for a reason unrelated to

paragraph 2 addresses this fear by providing that the person in respect of whom diplomatic

her behalf is the basis for the rule of continuous nationality. The second condition contained in

order to acquire a State of nationality more willing and able to bring a diplomatic claim on his or

(10)

Natural Persons in relation to the Succession of States.

succession to nationality, a subject that is covered by the Commissions articles on Nationality of

continuity of nationality for purposes of diplomatic protection. It makes no attempt to regulate

In the case of the succession of States this paragraph is limited to the question of the

rule it agreed that there was a need for exceptions to this rule. Paragraph 2 accordingly provides

(7)

While the Commission decided that it was necessary to retain the continuous nationality

commentary thereto.

of the articles on the Responsibility of States for Internationally Wrongful Acts of 2001 and the

continuing, and the form reparation should take. This matter is dealt with more fully in article 43

conduct that the responsible State should take in order to cease the wrongful act, if it is

diplomatic channels and a claim filed before a judicial body. Such a claim may specify the

(6)

later date of the resolution of the claim, the making of the award.

which the admissibility of the claim must be judged. This determination could not be left to the

exercise diplomatic protection - a fact that was hitherto uncertain. Moreover, it is the date on

date is significant as it is the date on which the State of nationality shows its clear intention to

preference is given to the date of the official presentation of the claim as the dies ad quem. This

(9)

involuntary.

for changing nationality, through marriage or naturalization, during this period. Instead,

so clear. For reasons of this kind, paragraph 2 does not require the loss of nationality to be

could be contrary to the interests of the individual, as many years may pass between the

will be lost involuntarily. In the case of other changes of nationality the element of will is not

presentation of the claim and its final resolution and it could be unfair to penalize the individual

rule that nationality must be maintained to the date of resolution of the claim.60 Such a rule

409

occasion been repudiated.67 The inconclusiveness of the authorities make it unwise to propose a
rule on this subject.

national of the respondent State after the presentation of the claim, the applicant State loses its

right to proceed with the claim as in such a case the respondent State would in effect be required

(14)

See commentary to art. 1, para. (3).

40

Stevenson claim (Great Britain v. Venezuela), 9 U.N.R.I.A.A. p. 494; Bogovic claim, ILR vol. 21, p. 156;
Executors of F. Lederer (deceased) v. German Government.

65

Eschauzier claim, UNRIAA vol. IV, p. 207; Kren claim; Gleadell claim (Great Britain v. Mexico) UNRIAA
vol. V, p. 44; Sed contra, Straub claim, ILR vol. 20, p. 228.

64

63

Ebenezer Barston in G.H. Hackworth, Digest of International Law, vol. 5 (1943), p. 805; Executors of F. Lederer
in Recueil des Décisions des Tribunaux Arbitraux Mixtes, vol. 3, p. 763; Hawaiian Claims in F.K. Nielson, America
and British Claims Arbitration (1926), p. 30; Chopin in French and American Claims Commission, 1880-1884;
vol. 60, Records of Claims; Gribble, Report of Robert S. Hale Esq. [1873, Part II, vol. III], U.S. Foreign
Relations 14 (1874).

62

official presentation of the claim, the claim may be continued because it has assumed a national

67

Eschauzier claim (Great Britain v. Mexico), at p. 209.

E.M. Borchard, The Diplomatic Protection of Citizens Abroad or the Law of International Claims (New York:
The Banks Low Publishing Co., 1915), p. 628; Straub claim.

66

exercise of diplomatic protection by one or all of the States of which the injured person is a

41

by a State of nationality in respect of a dual or multiple national. Draft article 6 is limited to the

It is therefore necessary to address the question of the exercise of diplomatic protection

the States whose nationality he possesses.

a person having two or more nationalities may be regarded as its national by each of



brought.65 There is some support for the view that where the injured national dies before the

Conflict of Nationality Laws, which provides:

given approval by article 3 of the 1930 Hague Convention on Certain Questions Relating to the

international law does not prohibit dual or multiple nationality: indeed such nationality was

Although the laws of some States do not permit their nationals to be nationals of other States,

envisaged in draft article 4, which does not result in the renunciation of a prior nationality.

Where the heir has the nationality of the respondent State it is clear that no such claim may be

by the State of nationality of the deceased person if the heir has the nationality of a third State.64

interpretation of particular treaties, tend to support the position that no claim may be brought

another State. Judicial decisions on this subject, while inconclusive as most deal with the

be protected by the State of nationality of the injured person if he or she has the nationality of

as a consequence of the injury or thereafter, but before the official presentation of the claim, may

Draft article 5 leaves open the question whether the heirs of an injured national, who dies

more than one nationality as a result of the parallel operation of the principles of jus soli and
jus sanguinis or of the conferment of nationality by naturalization or any other manner as

Dual or multiple nationality is a fact of international life. An individual may acquire

(1)

State.

Commentary

2.
Two or more States of nationality may jointly exercise diplomatic protection in
respect of a dual or multiple national.

1.
Any State of which a dual or multiple national is a national may exercise
diplomatic protection in respect of that national against a State of which that person is
not a national.

Multiple nationality and claim against a third State

would require that the claim be terminated, but the burden of proof will be upon the respondent

until the date of presentation and thereafter acquired the nationality of a third State, equity

the claim. If the injured person has in bad faith retained the nationality of the claimant State

its claim when the injured person becomes a national of a third State after the presentation of

itself through the person of its national.63 The applicant State may likewise decide to withdraw

claim is that of the State and the purpose of the claim is to seek reparation for injury caused to

withdraw its claim, despite the fact that in terms of the fiction proclaimed in Mavrommatis the

held to preclude its continuation. In practice, in most cases of this kind, the applicant State will

a number of other cases62 in which a change in nationality after presentation of the claim was

to pay compensation to its own national. This was the situation in Loewen Group Inc v. USA and
Article 6

character.66 Although considerations of equity might seem to endorse such a position, it has on

Paragraph 4 provides that if a person in respect of whom a claim is brought becomes a

(13)
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Award of 8 June 1932, UNRIAA vol. II, p. 1165 at p. 1188.

See Dallal v. Iran, Iran-U.S. C.T.R., vol. 3 (1983), p. 23.

42

72

See the decisions of the Italian-United States Conciliation Commission in the Mergé claim of 10 June 1955,
ILR vol. 22 (1955), p. 443 at p. 456; the Vereano claim, decision No. 172 of 17 May 1957, ILR vol. 24 (1957),
pp. 464-465; and the Stankovic claim of 26 July 1963, ILR vol. 40 (1963), p. 153 at p. 155.

71

70

69
See article 5 of the 1930 Hague Convention on Certain Questions Relating to the Conflict of Nationality Laws;
resolution on Le Caractère national dune réclamation internationale présentée par un Etat en raison dun
dommage subi par un individu adopted by the Institute of International Law at its Warsaw Session in 1965:
Résolutions de lInstitut de Droit International, 1957-1991 (1992), p. 56 (art. 4 (b)); 1960 Harvard Draft Convention
on the International Responsibility of States for Injuries to Aliens, article 23 (3), in L.B. Sohn and R.R. Baxter,
Responsibility of States for Injuries to the Economic Interests of Aliens, AJIL, vol. 55 (1961), p. 548;
Garcia Amador, Third Report on State Responsibility, in Yearbook
1958, vol. II, p. 61, document A/CN.4/111
(art. 21 (3)).

68
See the decision of the Yugoslav-Hungarian Mixed Arbitral Tribunal in the de Born case, Annual Digest of
Public International Law Cases, vol. 3, 1925-1926, case No. 205 of 12 July 1926.

Iran-United States Claim Tribunal.72 The decision not to require a genuine or effective link in

This rule has been followed in other cases71 and has more recently been upheld by the

case by referring to the nationality of the other power.70

entitled to contest the claim of one of the two powers whose national is interested in the

the rule of International Law [is] that in a case of dual nationality a third Power is not

another State of nationality. It stated that:

injured individual had effective Persian nationality against a claim from the United States,

condition. In the Salem case an arbitral tribunal held that Egypt could not raise the fact that the

decisions68 and codification endeavours,69 the weight of authority does not require such a

protection against a State of which the injured person is not a national, in both arbitral

State of nationality and a dual or multiple national in the case of the exercise of diplomatic

Draft article 7 deals with the exercise of diplomatic protection by one State of nationality

the official presentation of the claim.

43

State to show that its nationality is predominant, both at the time of the injury and at the date of

require an effective link between claimant State and national, draft article 7 requires the claimant

dual or multiple national against a State of which the injured person is not a national, does not

against another State of nationality. Whereas draft article 6, dealing with a claim in respect of a

(1)

Commentary

A State of nationality may not exercise diplomatic protection in respect of a
person against a State of which that person is also a national unless the nationality of the
former State is predominant, both at the date of injury and at the date of the official
presentation of the claim.

Multiple nationality and claim against a State of nationality

Article 7

international and national tribunals governing the satisfaction of joint claims.

They should be dealt with in accordance with the general principles of law recognized by

continues with its claim. It is difficult to codify rules governing varied situations of this kind.

State of nationality waives the right to diplomatic protection while another State of nationality

has already received satisfaction in respect to that claim. Problems may also arise where one

different forums or where one State of nationality brings a claim after another State of nationality

raise objections where the claimant States bring separate claims either before the same forum or

object to such a claim made by two or more States acting simultaneously and in concert, it may

national against a State of which that person is not a national. While the responsible State cannot

States of nationality may jointly exercise diplomatic protection in respect of a dual or multiple

diplomatic protection.

Although there is support for the requirement of a genuine or effective link between the

right that attaches to each State of nationality. Paragraph 2 therefore recognizes that two or more

it does not require a genuine or effective link between the national and the State exercising

(3)

(4)

its national even where that person is a national of one or more other States. Like draft article 4,

In principle, there is no reason why two States of nationality may not jointly exercise a

third State.

over nationality where one State of nationality seeks to protect a dual national against a

article 7.

Paragraph 1 allows a State of nationality to exercise diplomatic protection in respect of

claims from another State of nationality in respect of a dual national, there is no conflict

protection by one State of nationality against another State of nationality is covered in draft

(2)

such circumstances accords with reason. Unlike the situation in which one State of nationality

national against a State of which that person is not a national. The exercise of diplomatic

Even before 1930 there was, however, support in arbitral decisions for another position,

national against another State of nationality.77 This jurisprudence was relied on by the

namely that the State of dominant or effective nationality might bring proceedings in respect of a

(3)

nationals against another State of nationality as the ordinary practice.76

for Injuries, the International Court of Justice described the practice of States not to protect their

position in arbitral awards.75 In 1949 in its advisory opinion in the case concerning Reparation

Later codification proposals adopted a similar approach74 and there was also support for this

whose nationality such person also possesses.

73

A State may not afford diplomatic protection to one of its nationals against a State

Nationality Laws declares in article 4 that:

I.C.J. Reports 1949, p. 186.
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James Louis Drummond case 2 Knapp, P.C. Rep., p. 295, 12 Eng. Rep., p. 492; Brignone, Milani, Stevenson and
Mathinson cases (British-Venezuelan Mixed Claim Commission) reported in Ralston, Venezuelan Arbitrations of
1903, pp. 710, 754-761, 438-455 and 429-438 respectively; Carnevaro case (Permanent Court of Arbitration, 1912)
reported in Scott, The Hague Court Reports, vol. 1, at p. 284; Hein case of 26 April and 10 May 1922
(Anglo-German Mixed Arbitral Tribunal), Annual Digest of Public International Law cases, vol. 1, 1919-1922, case
No. 148, p. 216; Blumenthal case (French-German Mixed Tribunal), Recueil des Décisions des Tribunaux Mixtes,
vol. 3 (1924), p. 616; de Montfort case of 10 July 1926 (French-German Mixed Tribunal), Annual Digest of Public
International Law Cases, vol. 3, 1925-1926, case No. 206, p. 279; Pinson case (French-Mexican Mixed
Claims Commission), Annual Digest of Public International Law Cases, vol. 4, 1927-1928, case Nos. 194 and 195
of 19 October 1928, pp. 297-301; Tellech case of 25 May 1928 (United States-Austria and Hungary Tripartite Claim
Commission), 6 UNRIAA, vol. VI, p. 248.

77

76

See Alexander case (1898) 3 Moore, International Arbitrations, p. 2529 (United States-British Claims
Commission); Oldenbourg case, Decisions and Opinions of Commissioners, 5 October 1929 to 15 February 1930,
p. 97, Honey case, Further Decisions and Opinions of the Commissioners, subsequent to 15 February 1930, p. 13
(British-Mexican Claims Commission), cited in Z.R. Rode Dual Nationals and the Doctrine of Dominant
Nationality AJIL, vol. 53 (1959), p. 139 at pp. 140-141; Adams and Blackmore case, decision No. 64
of 3 July 1931, UNRIAA vol. V, pp. 216-217 (British-Mexican Claims Commission).

75

See art. 23 (5) of the 1960 Harvard Draft Convention reproduced in AJIL, vol. 55 on the International
Responsibility of States for Injuries to Aliens, reproduced in AJIL, vol. 55 (1961), p. 548; article 4 (a) of the
resolution on Le Caractère national dune réclamation internationale présentée par un Etat en raison dun
dommage subi par un individu adopted by the Institute of International Law at its 1965 Warsaw Session.

74

See, too, art. 16 (a) of the 1929 Harvard Draft Convention of Responsibility of States for Damage Done in Their
Territory to the Person or Property of Foreigners, AJIL, vol. 23, Special Supplement (1929), pp. 133-139.

73

81
See, in particular, Esphahanian v. Bank Tejarat, Iran-U.S.C.T.R., vol. 2 (1983), p. 166; case No. A/18,
Iran-U.S.C.T.R, vol. 5 (1984), p. 251; Ataollah Golpira v. Government of the Islamic Republic of Iran,
Iran-U.S.C.T.R, vol. 2 (1983), p. 174 and ILR, vol. 72, p. 493.

45

See, for example, Spaulding claim, decision No. 149, ILR, vol. 24 (1957), p. 452; Zangrilli claim
of 21 December 1956, ILR, vol. 24 (1957), p. 454; Cestra claim, decision No. 165 of 28 February 1957, ILR,
vol. 24 (1956), p. 454; Puccini claim, decision No. 173 of 17 May 1957, ILR, vol. 24 (1957), p. 454; Salvoni Estate
claim, decision No. 169 of 9 May 1957, ILR, vol. 24 (1957), p. 455; Ruspoli claim, decision No. 170 of
15 May 1957, ILR, vol. 24 (1957), p. 457; Ganapini claim, decision No. 196 of 30 April 1959, ILR, vol. 30 (1959),
p. 366; Turri claim, decision No. 209 of 14 June 1960, ILR, vol. 30 (1960), p. 371; Graniero claim, decision
No. 186 of 20 January 1959, ILR, vol. 30 (1959), p. 451; Di Cicio claim, decision No. 226 of 9 November 1962,
ILR, vol. 40 (1962), p. 148.
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79
ILR, vol. 22 (1955), p. 443 at p. 455 (para. V.5). See also de Leon case Nos. 218 and 227 of 15 May 1962
and 8 April 1963, UNRIAA, vol. XVI, p. 239 at p. 247.

I.C.J. Reports 1955, pp. 22-23. Nottebohm was not concerned with dual nationality but the Court found support
for its finding that Nottebohm had no effective link with Liechtenstein in cases dealing with dual nationality. See
also the judicial decisions referred to in footnote 65.
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the Commission, Garcia Amador proposed that:

proposals have given approval to this approach. In his Third Report on State Responsibility to

the principle of dominant and effective nationality in a number of cases.81 Codification

dual nationals.80 Relying on these cases, the Iran-United States Claims Tribunal has applied

adopted was applied by the Conciliation Commission in over 50 subsequent cases concerning

the concept of dominant nationality were simply two sides of the same coin. The rule thus

In its opinion, the Conciliation Commission held that the principle of effective nationality and

elimination of any possible uncertainty.79

generally recognized and may constitute a criterion of practical application for the

when such predominance is not proved, because the first of these two principles is

nationality whenever such nationality is that of the claiming State. But it must not yield

protection in the case of dual nationality, must yield before the principle of effective

The principle, based on the sovereign equality of States, which excludes diplomatic

approval by Italian-United States Conciliation Commission in the Mergé claim in 1955. Here
the Conciliation Commission stated that:

International Court of Justice in another context in the Nottebohm case78 and was given explicit

of nationality. The 1930 Hague Convention on Certain Questions Relating to the Conflict of

In the past there was strong support for the rule of non-responsibility according to which

one State of nationality might not bring a claim in respect of a dual national against another State

(2)
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ties.82

Even though the two concepts are different the authorities use the term effective or

Conciliation Commission in the Mergé claim which may be seen as the starting point for the

either effective or dominant. It is moreover the term used by the Italian-United States

exercise is more accurately captured by the term predominant when applied to nationality than

question is required to balance the strengths of competing nationalities and the essence of this

individual has stronger ties with one State rather than another. A tribunal considering this

instead uses the term predominant as it conveys the element of relativity and indicates that the

nationality. Draft article 7 does not use either of these words to describe the required link but

national in situations in which one State of nationality brings a claim against another State of

dominant without distinction to describe the required link between the claimant State and its

(4)

Association in 2000.83

No attempt is made to describe the factors to be taken into account in deciding which

Document A/CN.4/111, in Yearbook

1958, vol. II, p. 61, draft art. 21, para. 4.

ILR, vol. 22 (1955), p. 455.

46

84

Interim Report on the The Changing Law of Nationality of Claims in International Law Association (ILA)
Report of the 69th Conference (2000), pp. 646 (para. 11); confirmed in the final report adopted at the 2006 ILA
Conference in Toronto.

83

82

to each factor will vary according to the circumstances of each case.

the other State; and military service. None of these factors is decisive and the weight attributed

social security insurance; visits to the other State of nationality; possession and use of passport of

each country; participation in social and public life; use of language; taxation, bank account,

language of education; employment and financial interests; place of family life; family ties in

the period spent as a national of the protecting State before the claim arose); place, curricula and

the amount of time spent in each country of nationality, date of naturalization (i.e., the length of

nationality is predominant. The authorities indicate that such factors include habitual residence,

(5)

development of the present customary rule.84

The main objection to a claim brought by one State of nationality against another State

3.
Paragraph 2 does not apply in respect of an injury caused by an internationally
wrongful act of the State of nationality of the refugee.

2.
A State may exercise diplomatic protection in respect of a person who is
recognized as a refugee by that State, in accordance with internationally accepted
standards, when that person, at the date of injury and at the date of the official
presentation of the claim, is lawfully and habitually resident in that State.

47

1.
A State may exercise diplomatic protection in respect of a stateless person who, at
the date of injury and at the date of the official presentation of the claim, is lawfully and
habitually resident in that State.

Stateless persons and refugees

Article 8

person contemplated in draft article 7 will not have lost his or her other nationality.

contained in draft article 5, paragraph 2, is not applicable here as the injured

explained in the commentary on draft article 5. The exception to the continuous nationality rule

The phrases at the date of injury and at the date of the official presentation of the claim are

necessary in this case to prove continuity of predominant nationality between these two dates.

affirmed in draft article 5, paragraph 1, on the subject of continuous nationality, it is not

the date of the official presentation of the claim. Although this requirement echoes the principle

nationality of the claimant State must be predominant both at the date of the injury and at

bring a claim against that State. This objection is overcome by the requirement that the

predominant nationality subsequent to an injury inflicted by the other State of nationality, to

of nationality is that this might permit a State, with which the individual has established a

(7)

clear that the burden of proof is on the claimant State to prove that its nationality is predominant.

unless its nationality is predominant. This is intended to show that the

diplomatic protection

circumstances envisaged by draft article 7 are to be regarded as exceptional. This also makes it

only by the State with which the alien has the stronger and more genuine legal or other

Draft article 7 is framed in negative language: A State of nationality may not exercise

(6)

In cases of dual or multiple nationality, the right to bring a claim shall be exercisable

A similar view was advanced by Orrego Vicuña in his report to the International Law

413

The general rule was that a State might exercise diplomatic protection on behalf of its

Commentary

does not commit an international delinquency in inflicting an injury upon an

(2)

Paragraph 1 deals with the diplomatic protection of stateless persons. It gives no

Ibid., vol. 189, p. 150.

United Nations, Treaty Series, vol. 989, p. 175.

UNRIAA, vol. IV, p. 669 at p. 678.

United Nations, Treaty Series, vol. 360, p. 117.

48

89

88
In Al Rawi & Others, R (on the Application of) v. Secretary of State for Foreign Affairs and Another [2006]
EWHC (Admin) an English court held that draft article 8 was to be considered lex ferenda and not yet part of
international law (para. 63).

87

86

85

Relating to the Status of Stateless Persons of 195489 which defines a stateless person as a person

definition of stateless persons. Such a definition is, however, to be found in the Convention

(3)

protection of such persons.

status of such persons. It is concerned only with the issue of the exercise of the diplomatic

of the rules governing statelessness and refugees, it has made no attempt to pronounce on the

either a stateless person or a refugee. Although draft article 8 is to be seen within the framework

allows a State to exercise diplomatic protection in respect of a non-national where that person is

traditional rule that only nationals may benefit from the exercise of diplomatic protection and

Draft article 8, an exercise in progressive development of the law,88 departs from the

of 1951.87

Reduction of Statelessness of 196186 and the Convention Relating to the Status of Refugees

categories of persons. This is evidenced by such conventions as the Convention on the

persons and refugees. Contemporary international law reflects a concern for the status of both

This dictum no longer reflects the accurate position of international law for both stateless

complain on his behalf either before or after the injury.85

individual lacking nationality, and consequently, no State is empowered to intervene or

A State

diplomatic protection when it stated:

Company v. United Mexican States held that a stateless person could not be the beneficiary of

nationals only. In 1931 the United States-Mexican Claims Commission in Dickson Car Wheel

(1)
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The requirement of both lawful residence and habitual residence sets a high threshold.91

The temporal requirements for the bringing of a claim are contained in paragraph 1. The

Paragraph 2 deals with the diplomatic protection of refugees by their State of residence.

Lawful residence and habitual residence are required as preconditions for the exercise of

Article 1.

93

92

Habitual residence in this context connotes continuous residence.

Article 1 (A) (2) of the Convention Relating to the Status of Refugees.

49

The terms lawful and habitual residence are based on the 1997 European Convention on Nationality,
article 6 (4) (g), where they are used in connection with the acquisition of nationality. See, too, the 1960 Harvard
Draft Convention on the International Responsibility of States for Injuries to Aliens, which includes for the purpose
of protection under this Convention a stateless person having his habitual residence in that State, article 21 (3) (c).

91

90

the Convention Relating to the Status of Refugees sets the lower threshold of lawfully

diplomatic protection of refugees, as with stateless persons,93 despite the fact that article 28 of

(7)

allocated to each category.

persons and refugees, as evidenced by paragraph 3, explain why a separate paragraph has been

Paragraph 2 mirrors the language of paragraph 1. Important differences between stateless

Nationality]92 and, if they do so, run the risk of losing refugee status in the State of residence.

as they are unable or unwilling to avail [themselves] of the protection of [the State of

Diplomatic protection by the State of residence is particularly important in the case of refugees

(6)

the injury and at the date of the official presentation of the claim.

stateless person must be a lawful and habitual resident of the claimant State both at the time of

(5)

exceptional measure introduced de lege ferenda.

the combination of lawful residence and habitual residence is justified in the case of an

Although this threshold is high and leads to a lack of effective protection for some individuals,

(4)

is intended to convey continuous residence.

injury and at the date of the official presentation of the claim. Habitual residence in this context

provided that he or she was lawfully and habitually resident in that State both at the time of

diplomatic protection in respect of such a person, regardless of how he or she became stateless,

can no doubt be considered as having acquired a customary nature. A State may exercise

who is not considered as a national by any State under the operation of its law.90 This definition

is the predominant basis for the exercise of diplomatic protection. The paragraph is also justified
on policy grounds. Most refugees have serious complaints about their treatment at the hand of

considered using the term recognized refugees, which appears in the 1997 European

diplomatic protection to any person that it recognized and treated as a refugee.101 Such

However, the Commission preferred to set no limit to the term in order to allow a State to extend

Refugees in Central America, approved by the General Assembly of the O.A.S. in 1985.100

protection of refugees, and the 1984 Cartagena Declaration on the International Protection of

99

Aspects of Refugee Problems in Africa, widely seen as the model for the international

Article 6 (4) (g).

See para. (4) of the commentary to this draft article.

See para. 16 of the Schedule to the Convention.

The travaux préparatoires of the Convention make it clear that stay means less than habitual residence.

O.A.S. General Assembly, XV Regular Session (1985).
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For instance, it may be possible for a State to exercise diplomatic protection on behalf of a person granted
political asylum in terms of the 1954 Caracas Convention on Territorial Asylum, United Nations, Treaty Series,
vol. 1438, p. 129.

101

100

Note on International Protection submitted by the United Nations High Commissioner for Refugees,
document A/AC.96/830, p. 17, para. 35.

99

United Nations, Treaty Series, vol. 1001, p. 45. This Convention extends the definition of refugee to include
every person who, owing to external aggression, occupation, foreign domination or events seriously disturbing
public order in either part or whole of his country of origin or nationality, is compelled to leave his place of habitual
residence in order to seek refuge in another place outside his country of origin or nationality.
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97

96

95

94

of diplomatic protection in respect of a stateless person or refugee cannot and should not be seen

102

See draft articles 2 and 19 and commentaries thereto.

person.

stateless person, should in no way be construed as affecting the nationality of the protected

the holder. A fortiori the exercise of diplomatic protection in respect of a refugee, or a

makes it clear that the issue of a travel document to a refugee does not affect the nationality of

51

the 1951 Convention Relating to the Status of Refugees, read with paragraph 15 of its Schedule,

as giving rise to a legitimate expectation of the conferment of nationality. Draft article 28 of

refugees. It is not concerned with the conferment of nationality upon such persons. The exercise

in the 1951 Convention Relating to the Status of Refugees and its 1967 Protocol.

Draft article 8 is concerned only with the diplomatic protection of stateless persons and

(12)

conventions and other international instruments are to apply as well as the legal rules contained

A fortiori it has a discretion whether to extend such protection to a stateless person or refugee.

under international law whether to exercise diplomatic protection in respect of a national.102

recognition of refugees. This term emphasizes that the standards expounded in different

recognition must, however, be based on internationally accepted standards relating to the

Both paragraphs 1 and 2 provide that a State of refuge may exercise diplomatic

protection. This emphasizes the discretionary nature of the right. A State has a discretion

(11)

the fear of demands for such action by refugees might deter States from accepting refugees.

protection in such cases would be to open the floodgates for international litigation. Moreover,

recognized by regional instruments, such as the 1969 O.A.U. Convention Governing the Specific

98

their State of nationality, from which they have fled to avoid persecution. To allow diplomatic

Convention on Nationality, which would have extended the concept to include refugees

97

have contradicted the basic approach of the present draft articles, according to which nationality

respect of a refugee against the State of nationality of the refugee. To have permitted this would

cover, in addition, persons who do not strictly conform to this definition. The Commission

The term refugee in paragraph 2 is not limited to refugees as defined in

Paragraph 3 provides that the State of refuge may not exercise diplomatic protection in

the 1951 Convention Relating to the Status of Refugees and its 1967 Protocol but is intended to

(8)

high threshold when introducing an exception to a traditional rule, de lege ferenda.
(10)

and at the date of the official presentation of the claim.

does not in any way entitle the holder to diplomatic protection.95 Secondly, the necessity to set a
96

refugee must be a lawful and habitual resident of the claimant State both at the time of the injury

justify this position. First, the fact that the issue of travel documents, in terms of the Convention,

The temporal requirements for the bringing of a claim are repeated in paragraph 2. The

(9)

staying94 for Contracting States in the issuing of travel documents to refugees. Two factors
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Draft article 9 recognizes that diplomatic protection may be extended to corporations.

Commentary

For the purposes of the diplomatic protection of a corporation, the State of
nationality means the State under whose law the corporation was incorporated. However,
when the corporation is controlled by nationals of another State or States and has no
substantial business activities in the State of incorporation, and the seat of management
and the financial control of the corporation are both located in another State, that State
shall be regarded as the State of nationality.

State of nationality of a corporation

Article 9

LEGAL PERSONS

CHAPTER III

conditions must be met, as is the case with the diplomatic protection of natural persons.

as the State of nationality for the purposes of diplomatic protection of a corporation certain

the diplomatic protection of natural persons. The provision makes it clear that in order to qualify

The first part of the article follows the same formula adopted in draft article 4 on the subject of

(1)

protection of corporate entities, no absolute test of the genuine connection has found general
acceptance,107 it suggested that in addition to incorporation and a registered office, there was a

concerned with the diplomatic protection of corporations and shareholders in corporations. Draft

article 13 is devoted to the position of legal persons other than corporations.
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103

As the International Court of Justice stated in the

international law has to recognize the corporate entity as an institution created by

103

Nationality Decrees issued in Tunis and Morocco case.

States in a domain essentially within their domestic jurisdiction. This in turn requires



Barcelona Traction case:

reserved domain of a State.

(3)

108

107

106

105

104

Ibid., p. 42, para. 71.

I.C.J. Reports 1970, p. 42, para. 70.

Ibid., p. 42, para. 70. Nottebohm case.

Ibid., p. 42, para. 70.

Barcelona Traction case, at pp. 33-34, para. 38.
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listing in the records of the Canadian tax authorities and the general recognition by other States

office, accounts and share register there, the holding of board meetings there for many years, its

the incorporation of the company in Canada for over 50 years, the maintenance of its registered

protection and the corporation.108 On the facts of this case the Court found such a connection in

need for some permanent and close connection between the State exercising diplomatic

the Nottebohm case,106 and acknowledged that in the particular field of the diplomatic

and not other legal persons. This explains why the present article, and those that follow, are

As with natural persons, the granting of nationality to a corporation is within the

protection. Although it did not reiterate the requirement of a genuine connection as applied in

profit-making enterprises with limited liability whose capital is generally represented by shares,

(2)

was not, however, satisfied with incorporation as the sole criterion for the exercise of diplomatic

important criterion for the purposes of diplomatic protection. The Court in Barcelona Traction

maintain a registered office in its territory, even if this is a mere fiction, incorporation is the most

incorporation. As the laws of most States require a company incorporated under its laws to

incorporation and the presence of the registered office of the company in the State of

acquisition of nationality by a corporation for the purposes of diplomatic protection:

whose territory it has its registered office.105 Here the Court set two conditions for the

protection of a corporate entity to the State under the laws of which it is incorporated and in

in Barcelona Traction when it stated that international law attributes the right of diplomatic

a corporation or its shareholders. This matter was addressed by the International Court of Justice

to determine the circumstances in which a State may exercise diplomatic protection on behalf of

must consequently turn to municipal law for guidance on this subject, it is for international law

of a corporation or for the rights of shareholders and their relationship with the corporation, and

Although international law has no rules of its own for the creation, management and dissolution

established its own rules, it has to refer to the relevant rules of municipal law.104

treatment of companies and shareholders, as to which rights international law has not

that, whenever legal issues arise concerning the rights of States with regard to the

State practice is largely concerned with the diplomatic protection of corporations, that is

416

right to exercise diplomatic protection to several States with which a corporation enjoys a link or

have decided in such a situation. Draft article 9 does, however, provide for such cases.

(5)

54
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Ibid., p. 42, para. 71.

Ibid., pp. 42-43, paras. 71-76.

financially controlled qualify as the State of nationality for the purposes of diplomatic protection.

fulfilled does the State in which the corporation has its seat of management and in which it is

the corporation must be located in another State. Only where these conditions are cumulatively

in the State of incorporation. Thirdly, both the seat of management and the financial control of

controlled by nationals of another State. Secondly, it must have no substantial business activities

conditions must, however, be fulfilled before this occurs. First, the corporation must be

be regarded as the State of nationality with the right to exercise diplomatic protection. Certain

State, a State in which the seat of management and financial control are situated, that State shall

however, the circumstances indicate that the corporation has a closer connection with another

incorporated is the State of nationality entitled to exercise diplomatic protection. When,

Draft article 9 provides that in the first instance the State in which a corporation is

such a State will seldom be prepared to protect such a corporation.

protection in a State with which the corporation has the most tenuous connection as in practice

such a solution. It is wrong to place the sole and exclusive right to exercise diplomatic

as the State of nationality for the purpose of diplomatic protection. Policy and fairness dictate

significant connections exist with another State, in which case that other State is to be regarded

connection between the State of incorporation and the corporation itself, and where certain

provides an exception in a particular situation where there is no other significant link or

that confers nationality on a corporation for the purposes of diplomatic protection. However, it

The general principles relating to the requirement of continuous nationality are discussed

111

Ibid., p. 49, para. 96.

generally change nationality only by being re-formed or reincorporated in another State, in

easily as a result of naturalization, marriage or adoption, and State succession, corporations
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the case of corporations than with natural persons. Whereas natural persons change nationality

in the commentary to draft article 5. In practice problems of continuous nationality arise less in

(1)

Commentary

3.
Notwithstanding paragraph 1, a State continues to be entitled to exercise
diplomatic protection in respect of a corporation which was its national at the date of
injury and which, as the result of the injury, has ceased to exist according to the law of
the State of incorporation.

2.
A State is no longer entitled to exercise diplomatic protection in respect of a
corporation that acquires the nationality of the State against which the claim is brought
after the presentation of the claim.

1.
A State is entitled to exercise diplomatic protection in respect of a corporation
that was a national of that State, or its predecessor State, continuously from the date of
injury to the date of the official presentation of the claim. Continuity is presumed if that
nationality existed at both these dates.

Continuous nationality of a corporation

Article 10

State of incorporation remains the State entitled to exercise diplomatic protection.

If the seat of management and the place of financial control are located in different States, the

conditions are met, the State of the seat of management and financial control of the corporation.

the right to exercise diplomatic protection is either the State of incorporation or, if the required

connection. Draft article 9 does not allow such multiple actions. The State of nationality with

international economic relations.111 The same confusion might result from the granting of the

and permanent connection with another State. One can only speculate what the Court might

Draft article 9 accepts the basic premise of Barcelona Traction that it is incorporation

multiplicity of actions which could create an atmosphere of confusion and insecurity in

(4)

right of diplomatic protection to the States of nationality of shareholders might result in a

In Barcelona Traction the International Court of Justice warned that the granting of the

In Barcelona Traction the Court was not

Tractions links with Canada are thus manifold.

(6)

confronted with a situation in which a company was incorporated in one State but had a close

110

of the Canadian nationality of the company.109 All of this meant, said the Court, that Barcelona
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The most frequent instance in which a corporation may change

Paragraph 1 asserts the traditional principle that a State is entitled to exercise diplomatic

In terms of paragraph 2, a State is not entitled to exercise diplomatic protection in respect

not bring a claim as the corporation no longer exists at the time of presentation of the claim, then
no State may exercise diplomatic protection in respect of an injury to the corporation. A State
could not avail itself of the nationality of the shareholders in order to bring such a claim as it

reasons explained in the commentary to draft article 5. An exception is, however, made in

paragraph 2 to cover cases in which the Corporation acquires the nationality of the State against

which the claim is brought after the presentation of the claim.

the continuity of nationality rule. This matter is covered by the reference to predecessor State

change of nationality as a result of the succession of States.113 In effect, this is an exception to

56

See, further, article 43 of the draft articles on the Responsibility of States for Internationally Wrongful Acts and
the commentary thereto.
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See further on this subject the Panevezys-Saldutiskis Railway case, at p. 18. See also Fourth Report on
Nationality in relation to the Succession of States, document A/CN.4/489, which highlights the difficulties
surrounding the nationality of legal persons in relation to the succession of States.

113

See Mixed Claims Commission, United States-Venezuela constituted under the Protocol of 17 February 1903,
the Orinoco Steamship Company Case, UNRIAA, vol. IX., p. 180. Here a company incorporated in the
United Kingdom transferred its claim against the Venezuelan Government to a successor company incorporated in
the United States. As the treaty establishing the Commission permitted the United States to bring a claim on behalf
of its national in such circumstances, the claim was allowed. However, Umpire Barge made it clear that, but for the
treaty, the claim would not have been allowed; ibid., at p. 192. See too Loewen Group Inc v. U.S.A., at
paragraph 220.

112

reparation should take.114

Paragraphs (5) and (13).

Op. cit. at para. 220.

57
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Judges Jessup, I.C.J. Reports 1970, at p. 193, Gros, ibid., at p. 277, and Fitzmaurice, ibid., at pp. 101-102, and
Judge ad hoc Riphagen, ibid., at p. 345.

117

116

115

brought that the corporation has ceased to exist. Paragraph 3 must be read in conjunction with

responsible State should take in order to cease the wrongful act, if it is continuing, and the form

exist - and therefore ceased to be its national - as a result of the injury. In order to qualify, the
claimant State must prove that it was because of the injury in respect of which the claim is

The word claim in paragraph 1 includes both a claim submitted through diplomatic

respect of an injury suffered by the corporation when it was its national and has ceased to

approach and allows the State of nationality of a corporation to exercise diplomatic protection in

channels and a claim filed before a judicial body. Such a claim may specify the conduct that the

(4)

in paragraph 1.

troubled certain courts and arbitral tribunals118 and scholars.119 Paragraph 3 adopts a pragmatic

corporation. This matter troubled several judges in the Barcelona Traction case117 and it has

could not show that it had the necessary interest at the time the injury occurred to the

was a national. If one takes the position that the State of nationality of such a corporation may

date of the official presentation of the claim is preferred to that of the date of the award, for

The requirement of continuity of nationality is met where a corporation undergoes a

has ceased to exist according to the law of the State in which it was incorporated and of which it

which apply to natural persons as well, are examined in the commentary to draft article 5. The

(3)

(6)

Difficulties arise in respect of the exercise of diplomatic protection of a corporation that

matter is further considered in the commentary to draft article 5.116

was initiated (Canada) and was reorganized in the respondent State (the United States). This

arose in the Loewen case115 in which a corporation ceased to exist in the State in which the claim

the presentation of the claim. This paragraph is designed to cater for the type of situation that

of a corporation that acquires the nationality of the State against which the claim is brought after

(5)

the date of the injury and the date of the official presentation of the claim. These requirements,

date of the official presentation of the claim. It also requires continuity of nationality between

protection in respect of a corporation that was its national both at the time of the injury and at the

(2)

nationality without changing legal personality is in the case of State succession.

nationality of the corporation.

112

which case the corporation assumes a new personality, thereby breaking the continuity of
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(1)
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infringed.122 Only where the act complained of is aimed at the direct rights of the shareholders

entities may have suffered from the same wrong, it is only one entity whose rights have been

is to the company that the shareholder must look to take action, for although two separate

shareholders.121 Whenever a shareholders interests are harmed by an injury to the company, it

shares.120 Such companies are characterized by a clear distinction between company and

protection of shareholders in a limited liability company whose capital is represented by

Court emphasized at the outset that it was concerned only with the question of the diplomatic
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international level was through their State(s) of nationality130 - which was not the case with

inflicting injury on the company and the foreign shareholders sole means of protection on the

the Barcelona Traction; secondly, where the State of incorporation was itself responsible for

company had ceased to exist in its place of incorporation129 - which was not the case with
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The Court in Barcelona Traction accepted that the State(s) of nationality of shareholders

might exercise diplomatic protection on their behalf in two situations: first, where the

(3)

protection.128

or States of nationality of the shareholders in a corporation. This principle was strongly

reaffirmed by the International Court of Justice in the Barcelona Traction case. In this case the

and shareholders and to allow the States of nationality of both to exercise diplomatic

Court was reluctant to apply by way of analogy rules relating to dual nationality to corporations

was no reason why every individual shareholder should not enjoy such a right.127 Thirdly, the

indicated that if the shareholders State of nationality was empowered to act on his behalf there

corporations comprise shareholders of many nationalities.126 In this connection the Court

protection, this might lead to a multiplicity of claims by different States, as frequently large

Secondly, if the State of nationality of shareholders is permitted to exercise diplomatic

may in the exercise of its discretion decline to exercise diplomatic protection on their behalf.125

abroad they undertake risks, including the risk that the State of nationality of the corporation

number of policy considerations. First, when shareholders invest in a corporation doing business

protection in the event of injury to a company, the Court in Barcelona Traction was guided by a

of nationality of the shareholders in the company is the appropriate State to exercise diplomatic

corporation is to be protected by the State of nationality of the corporation and not by the State

The most fundamental principle of the diplomatic protection of corporations is that a

Commentary

(b)
The corporation had, at the date of injury, the nationality of the State
alleged to be responsible for causing the injury, and incorporation in that State was
required by it as a precondition for doing business there.

(a)
The corporation has ceased to exist according to the law of the State of
incorporation for a reason unrelated to the injury; or

The State of nationality of shareholders in a corporation shall not be entitled to
exercise diplomatic protection in respect of such shareholders in the case of an injury to
the corporation unless:

Protection of shareholders

In reaching its decision that the State of incorporation of a company and not the State(s)

led to its demise.
(2)

distinction between company and shareholders, said the Court, are derived from municipal law
and not international law.124

will not be entitled to exercise diplomatic protection in respect of an injury to a corporation that

Article 11

does a shareholder have an independent right of action.123 Such principles governing the

draft article 11, paragraph (a), which makes it clear that the State of nationality of shareholders

419

Court of Human Rights.136

different States, several States of nationality may be able to exercise diplomatic protection in

country of incorporation. Far from implying the demise of the entity or of its rights, this much
rather denotes that those rights are preserved for so long as no liquidation has ensued. Though

however, there would seem to be no good reason why the State of nationality should not protect

such persons.131

before the State of nationality of the shareholders shall be entitled to intervene on their behalf.

article 10, is the continuing right of the State of nationality of the corporation. The State of

Court stated: Only in the event of the legal demise of the company are the shareholders

60
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to the corporation that is the cause of the corporations demise. This, according to draft

lacks all legal precision.134 Only the companys status in law was considered relevant. The

Agrotexim case, ECHR., Series A (1995), No. 330-A, p. 25, para. 68.
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137

136

135

respect of shareholders who have suffered as a result of injuries sustained by the corporation

nationality of the shareholders will therefore only be able to exercise diplomatic protection in

nationality of the shareholders will not be permitted to bring proceedings in respect of the injury

The final phrase for a reason unrelated to the injury aims to ensure that the State of

(7)

dismissed as inadequate.133 The test of practically defunct was likewise rejected as one which

corporate entity, must be determined by the law of the State in which it is incorporated.

the question whether a company has ceased to exist, and is no longer able to function as a

in its State of incorporation, the State which gave it its existence. It therefore seems logical that

the demise of a company. The paralysis or precarious financial situation of a company was

defunct.132 The Court in Barcelona Traction, however, set a higher threshold for determining

that permitted intervention on behalf of shareholders when the company was practically

Before the Barcelona Traction case the weight of authority favoured a less stringent test, one

incorporation when it is formed or incorporated there. Conversely, it dies when it is wound up

in receivership, the company continues to exist.138 A company is born in the State of

the State of incorporation: In the present case, the Barcelona Traction is in receivership in the

investors other than shareholders, such as debenture holders, nominees and trustees. In principle,

Draft article 11, paragraph (a) requires that the corporation shall have ceased to exist

destroyed in Spain137 but emphasized that this did not affect its continued existence in Canada,

(5)

which the company was injured. The Court was prepared to accept that the company was

that the company should have ceased to exist in the State of incorporation and not in the State in

shareholders. There is no clear authority on the right of the State of nationality to protect

Draft article 11 is restricted to the interests of shareholders in a corporation as judicial

Nevertheless it seems clear in the context of the proceedings before it that the Court intended

ceased to exist in the place of incorporation as a precondition to shareholders intervention.

decisions on this subject, including Barcelona Traction, have mainly addressed the question of

(4)

claimants.

and make sure that States whose nationals hold the bulk of the share capital are involved as

The Court in Barcelona Traction did not expressly state that the company must have

Government could arise.135 Subsequent support has been given to this test by the European

paragraphs (a) and (b) of draft article 11. As the shareholders in a company may be nationals of

(6)

deprived of all such possibility that an independent right of action for them and their

Court in Barcelona Traction because they were not relevant to the case, are recognized in

terms of these exceptions. In practice, however, States will, and should, coordinate their claims

deprived of the possibility of a remedy available through the company; it is only if they became

Barcelona Traction. These two exceptions, which were not thoroughly examined by the

420

international law to protect the commercial interests of their nationals abroad.143
In Barcelona Traction, Spain, the respondent State, was not the State of nationality of the

shareholders may intervene on behalf of such shareholders for injury to the corporation.

(8)

and

While there is no suggestion in the language of these claims that intervention is to

Mexican Eagle

141

most needed. As the Government of the United Kingdom replied to the Mexican argument in

be limited to such circumstances, there is no doubt that it is in such cases that intervention is

El Triunfo.

142

incorporate in the wrongdoing State: Delagoa Bay Railway,

140

then plead such incorporation as the justification for rejecting foreign diplomatic
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If the doctrine were admitted that a Government can first make the operation of

foreign interests in its territories depend upon their incorporation under local law, and

company:

Mexican Eagle that a State might not intervene on behalf of its shareholders in a Mexican

I.C.J. Reports 1970, p. 48, para. 92.

Ibid., pp. 191-193.

Ibid., p. 134.

Ibid., pp. 72-75.

150

149

Ibid., pp. 191-192.

I.C.J. Reports 1970, p. 73, paras. 15 and 16.

Judge Wellington Koo likewise supported this position in the Case concerning the Barcelona Traction, Light
and Power Company Limited, Preliminary Objections, I.C.J. Reports 1964, p. 58, para. 20.

148

147

146

145

144

M. Whiteman, Digest of International Law, vol. 8 (Washington D.C.: USA Department of State, 1967),
pp. 1273-1274.

143

strong where incorporation was required as a precondition for doing business in the State of

63

While both Fitzmaurice149 and Jessup150 conceded that the need for such a rule was particularly

intervene when the company was injured by the State of incorporation.148

opinions in Barcelona Traction for the right of the State of nationality of the shareholders to

Judges Fitzmaurice,145 Tanaka146 and Jessup147 expressed full support in their separate

Traction.144

applicable to the present case, since Spain is not the national State of Barcelona

of the company. Whatever the validity of this theory may be, it is certainly not

diplomatic protection when the State whose responsibility is invoked is the national State

a company which has been the victim of a violation of international law. Thus a theory
has been developed to the effect that the State of the shareholders has a right of

and doctrine.

should be able, in certain cases, to take up the protection of its nationals, shareholders in

Significantly the strongest support for intervention on the part of the State of nationality of the

There is support for such an exception in State practice, arbitral awards

139

shareholders comes from three claims in which the injured corporation had been compelled to

(9)

on the corporation as a precondition for doing business there.

It is quite true that it has been maintained that, for reasons of equity, a State

Nevertheless, the Court did make passing reference to this exception:

where the State of incorporation is itself responsible for inflicting injury on the corporation. The

exception is limited to cases where incorporation was required by the State inflicting the injury

injured company. Consequently, the exception under discussion was not before the Court.

nationality of the shareholders in a corporation to exercise diplomatic protection on their behalf

(10)

Governments could be prevented from exercising their undoubted right under

of this qualification is to limit the circumstances in which the State of nationality of the

Draft article 11, paragraph (b), gives effect to the exception allowing the State of

intervention, it is clear that the means would never be wanting whereby foreign

unrelated to the injury that might have given rise to the demise of the corporation. The purpose

421

Morelli

and Ammoun,

153

on the other hand, were vigorously opposed to the

Before Barcelona Traction there was support for the proposed exception, but opinions

sustain a general exception on the basis of judicial opinion. However, draft article 11, paragraph
(b), does not go this far. Instead it limits the exception to what has been described as a Calvo
corporation, a corporation whose incorporation, like the Calvo Clause, is designed to protect it
from the rules of international law relating to diplomatic protection. It limits the exception to the

United States sought to protect the rights of shareholders in the company.156 This silence might

be explained on the ground that the Chamber was not concerned with the evaluation of

interpretation, have confirmed this trend.160 In these circumstances it would be possible to

avoided pronouncing on the compatibility of its finding with that of Barcelona Traction or on the

proposed exception left open in Barcelona Traction despite the fact that Italy objected that the

authority in favour of the exception. Subsequent developments, albeit in the context of treaty

company whose rights were alleged to have been violated was incorporated in Italy and that the

opinions of Judges Fitzmaurice, Jessup and Tanaka have undoubtedly added to the weight of

customary international law.159 The obiter dictum in Barcelona Traction and the separate

Italian company whose shares were wholly owned by two American companies. The Court

a Chamber of the International Court of Justice

allowed the United States to bring a claim against Italy in respect of damages suffered by an

Concerning Elettronica Sicula S.p.A. (ELSI)

compensation and, as a consequence, were not necessarily indicative of a general rule of

the company when it has been responsible for causing injury to the company. 154 In the Case

155

were often based on special agreements between States granting a right to shareholders to claim

notion that the shareholders of a company may intervene against the State of incorporation of

were divided over whether, or to what extent, State practice and arbitral decisions recognized it.

(12)

injury to the corporation.158

corporation to intervene against the State of incorporation when it is responsible for causing

Although arbitral decisions affirmed the principle contained in the exception these decisions

Developments relating to the proposed exception in the post-Barcelona Traction period

152

have occurred mainly in the context of treaties. Nevertheless they do indicate support for the

(11)

exception.

Nervo,

151

incorporation, neither was prepared to limit the rule to such circumstances. Judges Padilla

It is thus

Ibid., p. 318.

Ibid., pp. 240-241.

Ibid., pp. 257-259.

Ibid., pp. 64 (para. 106), 79 (para. 132).

I.C.J. Reports, 1989, p. 15.

64

This is clear from an exchange of opinions between Judges Oda, ibid., pp. 87-88 and Schwebel, ibid., p. 94 on
the subject.

157

156

155

See SEDCO Inc. v. National Iranian Oil Company and the Islamic Republic of Iran case No. 129,
of 24 October 1985, ILR, vol. 84, pp. 484, 496 (interpreting article VII (2) of the Algiers Claims Settlement
Declaration); Liberian Eastern Timber Corporation (LETCO) v. The Government of the Republic of Liberia ICSID
Reports, vol. 2 (1994), p. 346 (interpreting art. 25 of the Convention on the Settlement of Investment Disputes
between States and Nationals of Other States, United Nations, Treaty Series, vol. 575, p. 159).

154

153

152

151

possible to infer support for the exception in favour of the right of the State of shareholders in a

abroad. On the other hand, the proposed exception was clearly before the Chamber.

See the submission to this effect by the United States in A/CN.4/561, pp. 34-35.

65

According to the United Kingdoms 1985 Rules Applying to International Claims, where a United Kingdom
national has an interest, as a shareholder or otherwise, in a company incorporated in another State and of which it is
therefore a national, and that State injures the company, Her Majestys Government may intervene to protect the
interests of the United Kingdom national (Rule VI), reprinted in ICLQ, vol. 37 (1988), p. 1007 and reproduced
in document A/CN.4/561/Add.1, Annex.

160

159

This view is expressed by Yoram Dinstein in Diplomatic Protection of Companies under International Law, in
K. Wellens (ed.), International Law: Theory and Practice, Essays in Honour of Eric Suy (The Hague: Martinus
Nijhoff Publishers, 1998), p. 505 at p. 512.

158

corporation being required to incorporate in that State.

law of that State require incorporation. Other forms of compulsion might also result in a

State was required by it as a precondition for doing business there. It is not necessary that the

nationality of the State alleged to be responsible for causing the injury and incorporation in that

Commerce and Navigation which provided for the protection of United States shareholders
157

situation in which the corporation had, at the date of the injury (a further restrictive feature), the

customary international law but with the interpretation of a bilateral Treaty of Friendship,

422

That shareholders qualify for diplomatic protection when their own rights are affected

Commentary

To the extent that an internationally wrongful act of a State causes direct injury to
the rights of shareholders as such, as distinct from those of the corporation itself, the
State of nationality of any such shareholders is entitled to exercise diplomatic protection
in respect of its nationals.

Direct injury to shareholders

Article 12

The issue of the protection of the direct rights of shareholders came before the Chamber

66

162

161

I.C.J. Reports 1989, p. 15.

I.C.J. Reports 1970, p. 36, paras. 46-47.

called on to interpret and the Chamber failed to expound on the rules of customary international

were to be found in the Treaty of Friendship, Commerce and Navigation that the Chamber was

question, such as the rights of the shareholders to organize, control and manage the company,

of the International Court of Justice in the ELSI case.162 However, in that case, the rights in

(2)

shareholders.

made it clear that it did not base its claim on an infringement of the direct rights of the

The Court was not, however, called upon to consider this matter any further because Belgium

shareholder has an independent right of action.161

assets of the company on liquidation. Whenever one of his direct rights is infringed, the

dividend, the right to attend and vote at general meetings, the right to share in the residual

upon the latter distinct from those of the company, including the right to any declared

shareholder as such. It is well known that there are rights which municipal law confers

situation is different if the act complained of is aimed at the direct rights of the

The

an act directed against and infringing only the companys rights does not involve

responsibility towards the shareholders, even if their interests are affected.



was recognized by the Court in Barcelona Traction when it stated:

(1)

423

Draft article 12 makes no attempt to provide an exhaustive list of the rights of

Draft article 12 does not specify the legal order that must determine which rights belong

Series A, No. 330-A.
Ibid., p. 23, para. 62.
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165
In his separate opinion in ELSI, Judge Oda spoke of the general principles of law concerning companies in the
context of shareholders rights; I.C.J. Reports 1989, at pp. 87-88.

164

163

Other legal persons

Article 13

The principles contained in this chapter shall be applicable, as appropriate, to the
diplomatic protection of legal persons other than corporations.

discriminatory treatment.165

company law in order to ensure that the rights of foreign shareholders are not subjected to

wrongdoing State, however, there may be a case for the invocation of general principles of

by the municipal law of the State of incorporation. Where the company is incorporated in the

to the shareholder as distinct from the corporation. In most cases this is a matter to be decided

(4)

itself.

the rights of the shareholders as such and rights as distinct from those of the corporation

corporations. That draft article 12 is to be interpreted restrictively is emphasized by the phrases

corporate rights, particularly in respect of the right to participate in the management of

rights. Care will, however, have to be taken to draw clear lines between shareholders rights and

means that it is left to courts to determine, on the facts of individual cases, the limits of such

assets of the company on liquidation - but made it clear that this list is not exhaustive. This

dividend, the right to attend and vote at general meetings and the right to share in the residual

International Court mentioned the most obvious rights of shareholders - the right to a declared

shareholders as distinct from those of the corporation itself. In Barcelona Traction the

(3)

violation of their rights, but held that in casu no such violation had occurred.164

Barcelona Traction, acknowledged the right of shareholders to protection in respect of the direct

law on this subject. In Agrotexim,163 the European Court of Human Rights, like the Court in

The provisions of this Chapter have hitherto focused on a particular species of legal

Commentary

non-profit-making associations, non-governmental organizations and even partnerships (in some
countries). The impossibility of finding common, uniform features in all these legal persons
provides one explanation for the fact that writers on both public and private international law
largely confine their consideration of legal persons in the context of international law to the
corporation. Despite this, regard must be had to legal persons other than corporations in the
context of diplomatic protection. The case law of the Permanent Court of International Justice

municipality, the foundation and other such legal persons, that engages in foreign trade and

investment and whose activities fuel not only the engines of international economic life but also

the machinery of international dispute settlement. Diplomatic protection in respect of legal

persons is mainly about the protection of foreign investment. This is why the corporation is the

legal person that occupies centre stage in the field of diplomatic protection and why the present

set of draft articles do - and should - concern themselves largely with this entity.

however, a person is any being, object, association or institution which the law endows with

There is jurisprudential debate about the legal nature of juristic personality and, in

68

body acts in fact as a separate legal entity, it becomes a juristic person, with all its attributes,

corporate existence is a reality and does not depend on State recognition. If an association or

such limitations as the law may impose. According to the realist theory, on the other hand,

personality by an act of State, which by a fiction of law equates it to a natural person, subject to

the State. This means that a body other than a natural person may obtain the privileges of

maintains that no juristic person can come into being without a formal act of incorporation by

particular, about the manner in which a legal person comes into being. The fiction theory

(3)

among legal systems in the conferment of legal personality.

personality on whatever object or association it pleases. There is no consistency or uniformity

the capacity of acquiring rights and incurring duties. A legal system may confer legal

Barcelona Traction Case (Judgment), at pp. 34-35, para. 38.

69

As diplomatic protection is a process reserved for the protection of natural or legal persons not forming part of
the State, it follows that in most instances the municipality, as a local branch of government, and the university,
funded and, in the final resort, controlled by the State, will not qualify for diplomatic protection, although it may be
protected by other rules dealing with the problem of State organs. Private universities would, however, qualify for
diplomatic protection; as would private schools, if they enjoyed legal personality under municipal law.

170

In Appeal from a Judgment of the Hungaro-Czechoslovak Mixed Arbitral Tribunal (The Peter Pázmány
University v. The State of Czechoslovakia Judgment) the Permanent Court held that the Peter Pázmány University
was a Hungarian national in terms of art. 250 of the Treaty of Trianon and therefore entitled to the restitution of
property belonging to it, P.C.I.J. Reports, Series A/B, No. 61, pp. 208, 227-232.

169

In Certain German Interests in Polish Upper Silesia case (Merits) the Permanent Court held that the commune
of Ratibor fell within the category of German national within the meaning of the German-Polish Convention
concerning Upper Silesia of 1922, P.C.I.J. Reports, Series A, No. 7, pp. 73-75.

168

167

The Queen v. Treasury and Commissioners of Inland Revenue, ex parte Daily Mail and General Trust ECJ,
Case 81/87 [1988] ECR 5483, at para. 19.

166

such a legal person be subjected to an internationally wrongful act by the host State, it is

welfare, womens rights, human rights and the environment in developing countries. Should

persons without members. Today many foundations fund projects abroad to promote health,

comprising assets set aside by a donor or testator for a charitable purpose, constitute legal

not forming part of the apparatus of the protecting State.170 Non-profit-making foundations,

qualify for diplomatic protection if injured abroad, provided that they are autonomous entities

legal persons and as nationals of a State. There is no reason why such legal persons should not

shows that a commune168 (municipality) or university169 may in certain circumstances qualify as

public enterprises, universities, schools, foundations, churches, municipalities,

latter. Secondly, it is mainly the corporation, unlike the public enterprise, the university, the

In the ordinary sense of the word, person is a human being. In the legal sense,

are today a wide range of legal persons with different characteristics, including corporations,

separate entity of the corporation and the shareholders, with limited liability attaching to the

(2)

(4)

Given the fact that legal persons are the creatures of municipal law, it follows that there

and the International Court of Justice.167

some municipal law system. This has been stressed by both the European Court of Justice166

theory, it is clear that, to exist, a legal person must have some recognition by law, that is, by

without requiring grant of legal personality by the State. Whatever the merits of the realist

capital is generally represented by shares, in which there is a firm distinction between the

legal persons, have certain common, uniform features: they are profit-making enterprises whose

person, the corporation. There are two explanations for this. First, corporations, unlike other

(1)

424

The diversity of goals and structures in legal persons other than corporations makes it

to it. Most legal persons other than corporations do not have shareholders so only draft articles 9

to decide whether it would be appropriate to apply any of the provisions of the present Chapter

authorities or courts to examine the nature and functions of the legal person in question in order

protection of legal persons other than corporations. This will require the necessary competent

corporations, contained in the present Chapter, will apply, as appropriate, to the diplomatic

nationality of corporations and the application of the principle of continuous nationality to

proposed provision seeks to achieve this. It provides that the principles governing the State of

the changes necessary to take account of the different features of each legal person. The

the principles of diplomatic protection adopted for corporations to other legal persons - subject to

kinds of legal persons. The wisest, and only realistic, course is to draft a provision that extends

impossible to draft separate and distinct provisions to cover the diplomatic protection of different

(5)

into the same category as foundations.171

been created. Non-governmental organizations engaged in causes abroad would appear to fall

probable that it would be granted diplomatic protection by the State under whose laws it has

Draft article 14 seeks to codify the rule of customary international law requiring the

70

172
This would apply to the limited liability company known in civil law countries which is a hybrid between a
corporation and a partnership.

See, further, K. Doehring, Diplomatic Protection of Non-Governmental Organizations, in M. Rama-Montaldo
(ed), El derecho internacional en un mundo en transformación: liber amicorum: en homenaje al professor
Eduardo Jiménez de Aréchaga (Montevideo: fundaciöndecuitwa universitaria, 1994), pp. 571-580.

171

2.
Local remedies means legal remedies which are open to the injured person
before the judicial or administrative courts or bodies, whether ordinary or special, of the
State alleged to be responsible for causing the injury.

1.
A State may not present an international claim in respect of an injury to a national
or other person referred to in draft article 8 before the injured person has, subject to draft
article 15, exhausted all local remedies.

Exhaustion of local remedies

Article 14

LOCAL REMEDIES

The phrase all local remedies must be read subject to draft article 15 which describes

I.C.J. Reports 1989, p. 15 at p. 42, para. 50.
Interhandel case, at p. 27.

71

176
Article 22 on First Reading, see Official Records of the General Assembly, Fifty-first Session, Supplement No. 10
and corrigendum (A/51/10 and Corr.1), chap. III D 1; Yearbook 1977, vol. II (Part Two), pp. 30-50; commentary
to art. 44 on Second Reading, Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10
(A/56/10) pp. 304-307.

175

174

Interhandel case (Switzerland v. United States of America) Preliminary objections, I.C.J. Reports 1959, p. 6
at p. 27.

173

the exceptional circumstances in which local remedies need not be exhausted.

(3)

remedies.

exceptional circumstances provided for in draft article 8, are also required to exhaust local

Non-nationals of the State exercising protection, entitled to diplomatic protection in the

company financed partly or mainly by public capital is also required to exhaust local remedies.

PART THREE

(2)

shareholders draft articles 11 and 12 may also be applied to it.172

Both natural and legal persons are required to exhaust local remedies. A foreign

treaties and the writings of jurists.176

it is a principle of general international law supported by judicial decisions, State practice,

exhaustion of local remedies in the context of its work on State responsibility and concluded that

own domestic system.175 The International Law Commission has previously considered the

occurred should have an opportunity to redress it by its own means, within the framework of its

law.174 The exhaustion of local remedies rule ensures that the State where the violation

Court in the Elettronica Sicula (ELSI) case as an important principle of customary international

well-established rule of customary international law173 and by a Chamber of the International

rule was recognized by the International Court of Justice in the Interhandel case as a

exhaustion of local remedies as a prerequisite for the exercise of diplomatic protection. This

(1)

Commentary

3.
Local remedies shall be exhausted where an international claim, or request for a
declaratory judgment related to the claim, is brought preponderantly on the basis of an
injury to a national or other person referred to in draft article 8.

and 10 may appropriately be applied to them. If, however, such a legal person does have

425

In the first instance it is clear

Administrative remedies must also be exhausted. The injured alien is, however, only

unless they constitute an essential prerequisite for the

This would include the certiorari process before the United States Supreme Court.

72

182

See Avena and Other Mexican Nationals (Mexico v. United States of America), at paras. 135-143.

Claim of Finnish Shipowners against Great Britain in respect of the Use of Certain Finnish Vessels During the
War (Finnish Ships Arbitration) 1934, UNRIAA, vol. III, p. 1479.

181

De Becker v. Belgium, Application No. 214/56, 1958-1959, Yearbook of the European Convention on
Human Rights, vol. 2, p. 214 at 238.

180

B. Schouw Nielsen v. Denmark, Application No. 343/57 (European Commission of Human Rights) (1958-1959),
Yearbook of the European Convention on Human Rights, vol. 2, p. 412 at p. 438 (referring to the views of the
Institute of International Law in its resolution of 1954 (Annuaire, 1956, vol. 46, p. 364)). See also Lawless case,
Application No. 332/57 (European Commission of Human Rights) (1958-1959), Yearbook of the European
Convention on Human Rights, vol. 2, p. 308 at pp. 318-322.

179

178

In the Ambatielos Claim of 6 March 1956 the arbitral tribunal declared that [I]t is the whole system of legal
protection, as provided by municipal law, which must have been put to the test, UNRIAA, vol. XII, p. 83 at p. 120.
See further on this subject, C.F. Amerasinghe, Local Remedies in International Law, 2nd ed. (Cambridge:
Cambridge University Press, 2004), pp. 182-192.

177

ombudsman generally fall into this category.

182

admissibility of subsequent contentious proceedings. Requests for clemency and resort to an

they include remedies of grace

181

not include remedies whose purpose is to obtain a favour and not to vindicate a right180 nor do

approach the executive for relief in the exercise of its discretionary powers. Local remedies do

required to exhaust such remedies which may result in a binding decision. He is not required to

(5)

it gives the possibility of an effective and sufficient means of redress.179

the crucial question is not the ordinary or extraordinary character of a legal remedy but whether

appeal to that court.178 Courts in this connection include both ordinary and special courts since

court has a discretion to grant leave to appeal, the foreign national must still apply for leave to

a final decision in the matter. Even if there is no appeal as of right to a higher court, but such a

circumstances of the case to the highest court, such an appeal must be brought in order to secure

municipal law of the respondent State. If the municipal law in question permits an appeal in the

that the foreign national must exhaust all the available judicial remedies provided for in the

terms, the main kind of legal remedies that must be exhausted.

177

The claimant State must therefore produce the evidence available to it to support

must have been investigated and adjudicated upon by the

Draft article 14 does not take cognizance of the Calvo Clause,187 a device employed

Named after a distinguished Argentine jurist, Carlos Calvo (1824-1906).

D.P. OConnell, International Law, vol. 2 (London: Stevens and Sons, 1970), p. 1059.

Ambatielos Claim, at p. 120.

UNRIAA, vol. III., at p. 1502.

I.C.J. Reports 1989, p. 15 at para. 59.

188
See, generally, D.R. Shea The Calvo Clause: A Problem of Inter-American and International Law and
Diplomacy (Minneapolis: University of Minnesota Press, 1955).

187

186

185

184

183
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the State and not its national. Despite this, the Calvo Clause was viewed as a regional custom

alien has no right, in accordance with the rule in Mavrommatis, to waive a right that belongs to

such a clause has been vigorously disputed by capital-exporting States188 on the ground that the

in respect of disputes arising out of a contract entered into with the host State. The validity of

confine an alien to local remedies by compelling him to waive recourse to international remedies

mainly by Latin-American States in the late nineteenth century and early twentieth century, to

(8)

of the claim at the municipal level.186

afforded by diplomatic protection cannot be used to overcome faulty preparation or presentation

the essence of its claim in the process of exhausting local remedies.185 The international remedy

(7)

municipal courts.184

claimant Government

all the contentions of fact and propositions of law which are brought forward by the

This test is preferable to the stricter test enunciated in the Finnish Ships Arbitration that:

and procedures, and without success.183

been brought before the competent tribunals and pursued as far as permitted by local law

for an international claim to be admissible, it is sufficient if the essence of the claim has

Chamber of the International Court of Justice stated that:

intends to raise in international proceedings in the municipal proceedings. In the ELSI case the

In order to satisfactorily lay the foundation for an international claim on the ground that

local remedies have been exhausted, the foreign litigant must raise the basic arguments he

(6)

in providing an absolute rule governing all situations. Paragraph 2 seeks to describe, in broad

The remedies available to an alien that must be exhausted before diplomatic protection

can be exercised will, inevitably, vary from State to State. No codification can therefore succeed

(4)

426

In practice it is difficult to decide whether the claim is direct or indirect where it is

nationals of the State. Many disputes before the International Court of Justice have presented the

mixed, in the sense that it contains elements of both injury to the State and injury to the

(10)

the State has a distinct reason of its own for bringing an international claim.

See generally on this subject, C.F. Amerasinghe, Local Remedies in International Law, op. cit., pp. 145-168.

See paragraph (5) of commentary to draft article 1.
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Case concerning United States Diplomatic and Consular Staff in Tehran (United States of America v. Iran),
Judgment, I.C.J. Reports 1980, p. 3.

192

191

190

North American Dredging Company (U.S.A. v. Mexico), UNRIAA, vol. IV, p. 26.

195

194

I.C.J. Reports 1989, p. 15 at p. 43, para. 52. See, also, the Interhandel case, I.C.J. Reports 1959, at p. 28.

I.C.J. Reports 2004, p. 12, para. 40.

193
Case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of Congo v. Belgium), Judgment,
I.C.J. Reports 2002, p. 3 at p. 18, para. 40.

for the injury to the national. The principal factors to be considered in making this assessment

75

in favour of a direct or an indirect claim or whether the claim would not have been brought but

189

tests as factors that must be considered in deciding whether the claim is preponderantly weighted

held that the claim was not brought within the context of the protection of a national so it was

Other tests invoked to establish whether the claim is direct or indirect are not so much

(12)

Democratic Republic of the Congo (DRC) and its national (the Foreign Minister) but the Court

provided for in paragraph 3, that of preponderance.

have been brought but for the injury to the national. In these circumstances one test only is

preponderantly based on injury to a national this is evidence of the fact that the claim would not

however, little to distinguish the preponderance test from the but for test. If a claim is

negatively, the claim is an indirect one and local remedies must be exhausted. There is,

brought were it not for the claim on behalf of the injured national. If this question is answered

whether the claim comprising elements of both direct and indirect injury would have been

Closely related to the preponderance test is the sine qua non or but for test, which asks

remedies. In the Arrest Warrant of 11 August 2000 case there was a direct injury to the

that the claim was preponderantly indirect and that Interhandel had failed to exhaust local

the claim as a direct violation of international law; and in the Interhandel case the Court found

wrong resulting from an injury to a national corporation. In the Hostages case the Court treated

Switzerland relating to a direct wrong to itself arising out of breach of a treaty and to an indirect

(diplomats and consuls) held hostage; and in the Interhandel case, there were claims brought by

diplomats and consuls, but at the same time there was injury to the person of the nationals

of the Islamic Republic of Iran of the duty it owed to the United States of America to protect its

phenomenon of the mixed claim. In the Hostages case,192 there was a direct violation on the part

corporations].195

claim as a whole, is the alleged damage to Raytheon and Machlett [United States

the Chamber has no doubt that the matter which colours and pervades the United States

therefore unnecessary to exhaust local remedies, holding that:

191

apply where the claimant State is directly injured by the wrongful act of another State, as here

In the ELSI case a Chamber of the International Court of Justice rejected the argument of the
United States that part of its claim was premised on the violation of a treaty and that it was

Paragraph 3 provides that the exhaustion of local remedies rule applies only to cases in

In the case of a mixed claim it is incumbent upon the tribunal to examine the different

elements of the claim and to decide whether the direct or the indirect element is preponderant.

(11)

interdependence of the rights of the State and individual rights.194

which the claimant State has been injured indirectly, that is, through its national. It does not

(9)

individual protected and not those of the protecting State.190

accepts that the right protected within the framework of diplomatic protection are those of the

Calvo Clause in respect of general international law are certainly less convincing if one

article 36 (1) of the Convention. The Court upheld this argument because of the

nationals as a result of the United States failure to grant consular access to its nationals under

internationally wrongful act (such as denial of justice) or where the injury to the alien was
The objection to the validity of the

Convention on Consular Relations, arguing that it had itself suffered, directly and through its

recourse to international protection in respect of an action by the host State constituting an

of direct concern to the State of nationality of the alien.

protect its nationals on death row in the United States through the medium of the Vienna

difficult to reconcile with international law if it is to be interpreted as a complete waiver of

189

not necessary for the DRC to exhaust local remedies.193 In the Avena case Mexico sought to

in Latin-America and formed part of the national identity of many States. The Calvo Clause is

427

diplomatic official

197

or State property

198

the

Paragraph 3 makes it clear that local remedies are to be exhausted not only in respect

Draft article 14 requires that the injured person must himself have exhausted all local

remedies. This does not preclude the possibility that the exhaustion of local remedies may result

(14)

unlawful treatment of a national.200

alleged to have been violated by the respondent State in the course of, or incidental to, its

they have sought a declaratory judgment relating to the interpretation and application of a treaty

exhausted,199 there are cases in which States have been required to exhaust local remedies where

decision on the interpretation and application of a treaty, there is no need for local remedies to be

that where a State makes no claim for damages for an injured national, but simply requests a

preponderantly on the basis of an injury to a national. Although there is support for the view

of an international claim but also in respect of a request for a declaratory judgment brought

(13)

as a private individual the claim will be indirect.

claim will normally be direct, and where the State seeks monetary relief on behalf of its national

subject of the dispute is a Government official,

196

are the subject of the dispute, the nature of the claim and the remedy claimed. Thus where the

The Corfu Channel case (United Kingdom v. Albania) Merits, I.C.J. Reports 1949, p. 4.

Hostages case, I.C.J. Reports 1980, p. 3.

Arrest Warrant of 11 August 2000, I.C.J. Reports 2000, p. 3, para. 40.

(a)
There are no reasonably available local remedies to provide effective
redress, or the local remedies provide no reasonable possibility of such redress;

76

201

200

See ELSI case, at 46, para. 59.

See The Interhandel, at pp. 28-29; ELSI case, at p. 43.

Case concerning the Air Services Agreement of 27 March 1946 between the United States of America and
France, decision of 9 December 1978, UNRIAA, vol. XVIII, p. 415; Applicability of the Obligation to Arbitrate
under Section 21 of the United Nations Headquarters Agreement, of 26 June 1947, Advisory Opinion,
I.C.J. Reports 1988, p. 11 at p. 29, para. 41.

199

198

197

196

Exceptions to the local remedies rule

Article 15

Local remedies do not need to be exhausted where:

the respondent State.201

from the fact that another person has submitted the substance of the same claim before a court of

428

The injured person is manifestly precluded from pursuing local remedies;

Draft article 15 deals with the exceptions to the exhaustion of local remedies rule.

Commentary

Paragraph (a) deals with the exception to the exhaustion of local remedies rule sometimes

The obvious futility test, expounded by Arbitrator Bagge in the Finnish Ships

77

Arbitration, sets too high a threshold. On the other hand, the test of no reasonable prospect of

(3)

All three of these options enjoy some support among the authorities.

the local remedies provide no reasonable possibility of effective redress.

the local remedies offer no reasonable prospect of success;

(ii)
(iii)

the local remedies are obviously futile;

(i)

need not be exhausted because of failures in the administration of justice:

consideration for the formulation of a rule describing the circumstances in which local remedies

described, in broad terms, as the futility or ineffectiveness exception. Three options require

(2)

Paragraph (a)

waived compliance with the local remedies rule.

Paragraph (e) deals with a different situation - that which arises where the respondent State has

for the bringing of a claim, are clear exceptions to the exhaustion of local remedies rule.

unreasonable that an injured alien should be required to exhaust local remedies as a precondition

redress, and paragraphs (c) to (d), which deal with circumstances which make it unfair or

Paragraphs (a) to (b), which cover circumstances in which local courts offer no prospect of

(1)

(d)

(e)
The State alleged to be responsible has waived the requirement that local
remedies be exhausted.

or

(c)
There was no relevant connection between the injured person and the State
alleged to be responsible at the date of injury;

(b)
There is undue delay in the remedial process which is attributable to the
State alleged to be responsible;

respondent State does not have an adequate system of judicial protection.213

he prove that in the circumstances of the case, and having regard to the legal system of the

question;208 the national legislation justifying the acts of which the alien complains will not be

remedies need not be exhausted where the local court has no jurisdiction over the dispute in

redress. In this form the test is supported by judicial decisions which have held that local

provide effective redress or that the local remedies provide no reasonable possibility of such

paragraph (a) is expanded to require that there are no reasonably available local remedies to

considered as a component of this rule by courts206 and writers.207 For this reason the test in

in its articles on Responsibility of States for Internationally Wrongful Acts205 and is sometimes

to include the element of availability of local remedies which was endorsed by the Commission

Norwegian Loans case203 and is supported by the writings of jurists.204 The test, however, fails

remedies. This test has its origin in a separate opinion of Sir Hersch Lauterpacht in the

Case of certain Norwegian Loans (France v. Norway), Judgment, I.C.J. Reports 1957, at p. 39.

Article 44 requires local remedies to be available and effective.

C.F. Amerasinghe, Local Remedies in International Law, op. cit., pp. 181-2, 203-4.

78

Panevezys-Saldutiskis Railway case, at p. 18, Arbitration under Article 181 of the Treaty of Neuilly, reported in
AJIL, vol.28. (1934), p. 760 at p. 789; Claims of R. Gelbtrunk and Salvador Commercial Co. et al., UNRIAA,
vol. XV, p. 467 at pp. 476-477; The Lottie May Incident, Arbitration between Honduras and the United Kingdom,
of 18 April 1899, UNRIAA, vol. XV, p. 29 at p. 31; Judge Lauterpachts separate opinion in the Norwegian Loans
case, I.C.J. Reports 1957, at pp. 39-40; Finnish Ships Arbitration, UNRIAA, vol. III, p. 1535.

208

207

In Loewen Group Inc v. USA, the tribunal stated that the exhaustion of local remedies rule obliges the injured
person to exhaust remedies which are effective and adequate and are reasonably available to him (at para. 168).

206

205

G. Fitzmaurice Hersch Lauterpacht - The Scholar a Judge, BYBIL, vol. 37 (1961), p. 1 at pp. 60-61;
M. Herdegen, Diplomatischer Schutz und die Erschöpfung von Rechtsbehelfen in G. Ress and T. Stein,
Der diplomatische Schutz im Völker - und Europarecht: Aktuelle Probleme und Entwicklungstendenzen (1966),
p. 63 at P. 70.

204

203

202
Retimag S.A. v. Federal Republic of Germany, Application No. 712/60, Yearbook of the European
Convention on Human Rights, vol. 4, p. 385 at p. 400; X, Y and Z v. UK, Application Nos. 8022/77, 8027/77,
European Commission of Human Rights, Decisions and Reports, vol. 18, p. 66 at p. 74. See, too, the commentary to
art. 22 of the draft articles on State Responsibility adopted by the Commission on first reading: Yearbook 1977,
vol. II (Part Two), para. 48.

That the requirement of exhaustion of local remedies may be dispensed with in cases in

214

Finnish Ships Arbitration, at p. 1504; Ambatielos Claim, at pp. 119-120.

213
Mushikiwabo and others v. Barayagwiza, 9 April 1996, ILR, vol. 107, p. 457 at 460. During the military
dictatorship in Chile the Inter-American Commission on Human Rights resolved that the irregularities inherent in
legal proceedings under military justice obviated the need to exhaust local remedies; resolution 1a/88, case 9755,
Ann.Rep Int. Am. Com HR 1987/88.

79

212
Finnish Ships Arbitration, at pp. 1496-1497, Vélasquez Rodríguez case; Ya"ci and Sargin v. Turkey, Judgment
of 8 June 1995, European Court of Human Rights, Reports and Decisions, No. 319, p. 3 at p. 17, para. 42; Hornsby
v. Greece, Judgment of 19 March 1997, European Court of Human Rights, Reports and Decisions, 1997-11, No. 33,
p. 495 at p. 509, para. 37.

Panevezys-Saldutiskis Railway case, at p. 18; S.S. Lisman, UNRIAA, vol. III, p. 1769 at p. 1773;
S.S. Seguranca, UNRIAA, vol. III, p. 1861 at p. 1868; Finnish Ships Arbitration, at p. 1495; X. v. Federal
Republic of Germany, 1956, Yearbook of the European Convention on Human Rights, vol. I, p. 138; X. v. Federal
Republic of Germany, Yearbook of the European Convention on Human Rights, vol 2, p. 342 at p. 344; X. v. Austria,
Yearbook of the European Convention on Human Rights, vol. 3, p. 196 at p. 202.

211

Robert E. Brown Claim of 23 November 1923, UNRIAA, vol. VI, p. 120; Vélasquez Rodríguez case,
Inter-American Court of Human Rights, Series C, No. 4, paras. 56-78, p. 291 at pp. 304-309.

210

Arbitration under Article 181 of the Treaty of Neuilly, AJIL, vol. 28 (1934), p. 789. See also Affaire des Forêts
du Rhodope Central (Fond) 1933, UNRIAA, vol. III, p. 1405; Ambatielos claim, UNRIAA, vol XII, p. 119;
Interhandel case, I.C.J. Reports 1959, at p. 28.

209

which the respondent State is responsible for an unreasonable delay in allowing a local remedy

(5)

Paragraph (b)

on the assumption that the claim is meritorious.214

question whether local remedies have been exhausted. The decision on this matter must be made

be decided by the competent international tribunal charged with the task of examining the

determined in the context of the local law and the prevailing circumstances. This is a question to

system of the respondent State is reasonably capable of providing effective relief. This must be

The test is not whether a successful outcome is likely or possible but whether the municipal

person to show that the possibility of success is low or that further appeals are difficult or costly.

In order to meet the requirements of paragraph (a) it is not sufficient for the injured

have the competence to grant as appropriate and adequate remedy to the alien;212 or the

of obvious futility but nevertheless imposes a heavy burden on the claimant by requiring that

(4)

consistent and well-established line of precedents adverse to the alien;211 the local courts do not

generous to the claimant. This leaves the third option which avoids the stringent language

respondent State, there is no reasonable possibility of effective redress offered by the local

reviewed by local courts;209 the local courts are notoriously lacking in independence;210 there is a

success, accepted by the European Commission of Human Rights in several decisions,202 is too

429

Paragraph (b) makes it clear that the delay in the remedial process is attributable to the

80

218

Ibid., at p. 198.

El Oro Mining and Railway Company (Limited) (Great Britain v. United Mexican States), decision No. 55
of 18 June 1931, UNRIAA, vol. V, p. 191 at p. 198. See also Case concerning the Administration of the Prince von
Pless, Preliminary objections, P.C.I.J. Series A/B, 1933, No. 52, p. 4.

217

International Covenant on Civil and Political Rights, United Nations, Treaty Series, vol. 999, p. 171,
article (1) (c)); American Convention on Human Rights (article 46 (2) (c)); Weinberger v. Uruguay,
Communication 28/1978, Human Rights Committee, Selected Decisions, vol. 1, p. 57 at p. 59; Las Palmeras,
American Court of Human Rights, Series C, Decisions and Judgments, No. 67, para. 38 (4 February 2000);
Erdo"an v. Turkey, Application No. 19807/92, No. 84 A, European Commission of Human Rights (1996), Decisions
and Reports, p. 5 at p. 15.

216

215
See the discussion of early codifications attempts by F.V. Garcia-Amador in First Report, Yearbook 1956,
vol. II, p. 173 at 223-226; art. 19 (2) of 1960 Draft Convention on the International Responsibility of States for
Injuries to Aliens prepared by the Harvard Research on International Law, reproduced in AJIL, vol. 55 (1961),
p. 545 at p. 577.

exhaust local remedies. For instance, even where effective local remedies exist, it would be

effective redress but it would be unreasonable or cause great hardship to the injured alien to

situations where local remedies are available and might offer the reasonable possibility of

reasonably available or provide no reasonable possibility of effective redress, does not cover

paragraph (a), to the effect that local remedies do not need to be exhausted where they are not

(7)

The exception to the exhaustion of local remedies rule contained in draft article 15,

Paragraph (c)

remedies are invoked and implemented and through which local remedies are channelled.

preferred to that of local remedies as it is meant to cover the entire process by which local

State alleged to be responsible for an injury to an alien. The phrase remedial process is

(6)

thorough examination of the case, in other words, upon the magnitude of the latter.

Neither judicial authority nor State practice provide clear guidance on the existence of

See Amerasinghe, Local Remedies in International Law, p. 169; T. Meron, The Incidence of the Rule of
Exhaustion of Local Remedies, BYBIL, vol. 35, 1959, p. 83 at p. 94.

219

such an exception to the exhaustion of local remedies rule. While there are tentative dicta in

(9)

respondent State that he would be expected to exhaust local remedies.

State. It is only where the alien has subjected himself voluntarily to the jurisdiction of the

a voluntary link or territorial connection rule is the assumption of risk by the alien in a foreign

81

Bulgaria shot down an El Al flight that had accidentally entered its airspace). The basis for such

that has accidentally strayed into a States airspace (as illustrated by the Aerial Incident in which

radioactive fallout as far away as Japan and Scandinavia) and the shooting down of an aircraft

the explosion at the Chernobyl nuclear plant near Kiev in the Ukraine in 1986, which caused

territory. Examples of this are afforded by transboundary environmental harm (for example,

some act within its territory in circumstances in which the individual has no connection with the

wrong, an individual may today be injured by the act of a foreign State outside its territory or by

obliged to accept the local law as he finds it, including the means afforded for the redress of

remedies in accordance with the philosophy that the national going abroad should normally be

State was injured by the action of that State and could therefore be expected to exhaust local

characterized by situations in which a foreign national resident and doing business in a foreign

major changes in recent times. Whereas the early history of diplomatic protection was

maintain that the nature of diplomatic protection and the local remedies rule has undergone

of property or a contractual relationship with the respondent State.219 Proponents of this view

individual and the respondent State, such as voluntary physical presence, residence, ownership

exhaustion of local remedies has been required there has been some link between the injured

circumstances, foremost amongst them upon the volume of the work involved by a
218

(8)

There is support in the literature for the proposition that in all cases in which the

voluntary link or territorial connection between the injured individual and the respondent State.

a tribunal may be expected to render judgment. This will depend upon several

The Commission will not attempt to lay down with precision just within what period

it has been suggested that local remedies need not be exhausted because of the absence of a

Mexican Claims Commission stated in the El Oro Mining case:

property has suffered environmental harm caused by pollution, radioactive fallout or a fallen

board an aircraft that is shot down while in overflight of another States territory. In such cases

and scholarly opinion. It is difficult to give an objective content

remedies are to be implemented. Each case must be judged on its own facts. As the British

judicial decisions

unreasonable and unfair to require an injured person to exhaust local remedies where his

space object emanating from a State in which his property is not situated; or where he is on

practice,

217

or meaning to undue delay, or to attempt to prescribe a fixed time limit within which local

216

to be implemented is confirmed by codification attempts,215 human rights instruments and

430

cases

tribunals have upheld the applicability of the local remedies rule despite the absence of

in which local remedies

Finnish Ships Arbitration, at p. 1504; Ambatielos Claim, at p. 99.

UNRIAA, vol. III, p. 1905.

82

Virginius case, reported in J.B. Moore, A Digest of International Law, vol. 2 (1906), p. 895 at p. 903; Jessie
case, reported in AJIL, vol. 16 (1922), pp. 114-116.

226

225

Case concerning the Aerial Incident of 27 July 1955 (Israel v. Bulgaria) (Preliminary objections), Oral
Pleadings of Israel, I.C.J. Pleadings 1959, pp. 531-532.

224

223
Case of certain Norwegian Loans (France v. Norway), Oral Pleadings of France, I.C.J. Pleadings 1957, vol. I,
p. 408.

222

In the Salem case an arbitral tribunal declared that [a]s a rule, a foreigner must acknowledge as applicable to
himself the kind of justice instituted in the country in which he did choose his residence, UNRIAA, vol. II, p. 1165
at p. 1202.

221

Here the International Court stated: it has been considered necessary that the State where the violation
occurred should also have an opportunity to redress it by its own means, I.C.J. Reports 1959, at p. 27. Emphasis
added.

220

to the injury suffered. A tribunal will be required to examine not only the question whether the

voluntary link. This connection must be relevant in the sense that it must relate in some way

existence of a relevant connection between the injured alien and the host State and not a

would be difficult to prove such a subjective criterion. Hence paragraph (c) requires the

objectively determinable connection between the individual and the host State. In practice it

emphasizes the subjective intention of the injured individual rather than the absence of an

227
On the implications of costs for the exhaustion of local remedies, see Loewen Group Inc. v. United States of
America, at para. 166.

83

A State may be prepared to waive the requirement that local remedies be exhausted. As
the purpose of the rule is to protect the interests of the State accused of mistreating an alien, it

(12)

Paragraph (e)

compliance with the exhaustion of local remedies rule.227

there may be circumstances in which such costs are prohibitively high and manifestly preclude

person is expected to bear the costs of legal proceedings before the courts of the respondent State

in the respondent State obstruct him from bringing such proceedings. Although the injured

denying him the opportunity to bring proceedings in local courts. Or where criminal syndicates

from entering its territory, either by law or by threats to his or her personal safety, and thereby

possibly include the situation in which the injured person is prevented by the respondent State

exception. Circumstances that may manifestly preclude the exhaustion of local remedies

No attempt is made to provide a comprehensive list of factors that might qualify for this

exhausting local remedies but that he is manifestly precluded from pursuing such remedies.

person to show not merely that there are serious obstacles and difficulties in the way of

progressive development, must be narrowly construed, with the burden of proof on the injured

agreement in question did not require local remedies to be exhausted.

Paragraph (c) does not use the term voluntary link to describe this exception as this

unreasonable to expect compliance with the rule. This paragraph, which is an exercise in

in which local remedies do not need to be exhausted, or on the basis that the arbitration

(10)

exhaustion of local remedies where, in all the circumstances of the case, it would be manifestly

Paragraph (d) is designed to give a tribunal the power to dispense with the requirement of

(11)

these cases can, however, be explained on the basis that they provide examples of direct injury,

Paragraph (d)

of the injury.

of the local remedies rule. The failure to insist on the application of the local remedies rule in

to the requirements of voluntary submission to jurisdiction as a precondition for the application

were dispensed with where there was no voluntary link have been interpreted as lending support

by Canada on the exhaustion of local remedies. This case and others

relevant connection between the injured individual and the respondent State at the date

pollution in which there was no voluntary link or territorial connection, there was no insistence
226

there had been an assumption of risk on the part of the injured alien. There must be no

allows a tribunal to consider the essential elements governing the relationship between
the injured alien and the host State in the context of the injury in order to determine whether

arguments in favour of the

suffered an injury it would be subject to adjudication in the host State. The word relevant best

voluntary link requirement were forcefully advanced, but in neither case did the International

and the Aerial Incident case (Israel v. Bulgaria)

224

whether, in the circumstances, the individual by his conduct, had assumed the risk that if he

injured individual was present, resided or did business in the territory of the host State but

Court make a decision on this matter. In the Trail Smelter case,225 involving transboundary

Loans case

223

a voluntary link between the injured alien and the respondent State. In both the Norwegian

222

support of the existence of such an exception in the Interhandel220 and Salem221 cases, in other

431

Waiver of local remedies may take many different forms. It may appear in a bilateral or

(14)

Where, however, the intention of the parties to waive the local remedies is clear,

waiver of local remedies may be more easily implied from an arbitration agreement entered into
after the dispute in question has arisen. In such a case it may be contended that such a waiver
may be implied if the respondent State entered into an arbitration agreement with the applicant

contemporary State practice and many arbitration agreements contain waiver clauses. Probably

the best-known example is to be found in article 26 of the Convention on the Settlement of

Investment Disputes, which provides:

as a condition of its consent to arbitration under this Convention.

contracting State may require the exhaustion of local administrative or judicial remedies

be deemed consent to such arbitration to the exclusion of any other remedy. A

84

Government of Costa Rica case (In the matter of Viviana Gallardo et al.) of 13 November 1981, Inter-American
Court of Human Rights, ILR, vol. 67, p. 578 at p. 587, para. 26. See also ILM, vol. 20 (1981), p. 1057. See also
ELSI case, ILR, vol. 67, at p. 42, para. 50; De Wilde, Ooms and Versyp cases (Belgian Vagrancy Cases),
European Court of Human Rights, 1971, ILR, vol. 56, p. 337 at p. 370, para. 55.

228

was confirmed by the Chamber of the International Court of Justice in the ELSI case.234 A

that an express waiver of the local remedies is valid. Waivers are a common feature of

I.C.J. Reports 1989, at p. 42, para. 50.

F.A. Mann, State contracts and international arbitration, BYBIL, vol. 42 (1967), p. 1 at p. 32.

85

I.C.J. Reports 1989, p. 15. In the Panevezys-Saldutiskis Railway case, the Permanent Court of International
Justice held that acceptance of the Optional Clause under art. 36, para. 2, of the Statute of the Court did not
constitute implied waiver of the local remedies rule, P.C.I.J. Series A/B, 1939, No. 76, p.19 (as had been argued by
Judge van Eysinga in a dissenting opinion, ibid., pp. 35-36).

234

233

See, for example, S. Schwebel International Arbitration: Three Salient Problems (Cambridge: Grotius
Publishers, 1987), pp. 117-121.

232

231
See, for example, Steiner and Gross v. Polish State 30 March 1928, 1927-1928, Annual Digest of Public
International Law Cases, vol. 4, p. 472; American International Group Inc. v. Iran, Award No. 93-2-3,
Iran-U.S.-C.T.R., vol. IV (1983), p. 96.

230

Government of Costa Rica case, at p. 587, para. 26; Belgian Vagrancy cases, at p. 370, para. 55.

national.233 That there is a strong presumption against implied or tacit waiver in such a case

may also be included in a contract between a State and an alien. There is a general agreement

229

all local remedies in cases in which one of the Contracting Parties espouses the claim of its

future are to be settled by arbitration or some other form of international dispute settlement. It

Consent of the parties to arbitration under this Convention shall, unless otherwise stated,

for the view that such an agreement does not involve the abandonment of the claim to exhaust

to submit disputes to arbitration that may arise in future with the applicant State, there is support

of the instrument and the circumstances of its adoption. Where the respondent State has agreed

waive local remedies may be implied. Each case must be determined in the light of the language

jurists232support such a conclusion. No general rule can be laid down as to when an intention to

effect must be given to this intention. Both judicial decisions231 and the writings of

(16)

intention to do so.230

held to have been tacitly dispensed with, in the absence of any words making clear an

resolve an already existing dispute or in a general treaty providing that disputes arising in the

An express waiver may be included in an ad hoc arbitration agreement concluded to

estoppel or forfeiture.

from the conduct of the respondent State in circumstances in which it can be described as

between the alien and the respondent State; it may be express or implied; or it may be inferred

multilateral treaty entered into before or after the dispute arises; it may appear in a contract

(13)

thus considered a means of defence and, as such, waivable, even tacitly.228

before it has had the opportunity to remedy them by internal means. The requirement is

unable to accept that an important principle of customary international law should be

International Court of Justice stated in this connection that it was:

is designed for the benefit of the State, for that rule seeks to excuse the State from having

to respond to charges before an international body for acts which have been imputed to it

(16)

international practice, the rule which requires the prior exhaustion of domestic remedies

Waiver of local remedies must not be readily implied. In the ELSI case a Chamber of the

of the host State.229

in a contract between State and alien are irrevocable, even if the contract is governed by the law

has stated:

In cases of this type, under the generally recognized principles of international law and

It is generally agreed that express waivers, whether contained in an agreement between States or

follows that a State may waive this protection itself. The Inter-American Court of Human Rights

432

paragraph (e) does not refer to estoppel in its formulation of the rule

86

See ELSI case, at p. 44, para. 54; United States-United Kingdom Arbitration concerning Heathrow Airport User
Charges award of 30 November 1992 (Arbitration Tribunal), ILR, vol. 102, p. 216 at p. 285, para. 6.33; Foti and
others, Judgment of 10 December 1982, Merits, ILR, vol. 71, p. 366 at p. 380, para. 46.

235

result of an internationally wrongful act.

actions or procedures other than diplomatic protection to secure redress for injury suffered as a

other entities, involved in the protection of human rights, to resort under international law to

treaty. They are also not intended to interfere with the rights of natural and legal persons or

either customary international law or a multilateral or bilateral human rights treaty or other

United Nations, Treaty Series, vol. 999, p. 171, art. 41.

Commentary to article 48, footnote 766.

Second Phase, Judgment, I.C.J. Reports 1966, p. 6.

United Nations, Treaty Series, vol. 1520, p. 217, arts. 47-54.

Article 45.

Article 24.

United Nations, Treaty Series, vol. 1465, p. 85, art. 21.

Article 11.

87

Article 48 (1) (b) is not subject to article 44 of the articles on Responsibility of States for internationally
wrongful acts which requires a State invoking the responsibility of another State to comply with the rules relating to
the nationality of claims and to exhaust local remedies. Nor is it subject to the present draft articles (cf. E. Milano
Diplomatic Protection and Human Rights before the International Court of Justice: Re-Fashioning Tradition,
Netherlands Yearbook of International Law, vol. 35 (2005), p. 85 at pp. 103-108).

245

See further the separate opinion of Judge Simma in the Case concerning Armed Activities on the Territory of the
Congo (Democratic Republic of Congo v. Uganda), I.C.J. Reports 2005, paras. 35-41.

244

243

242

241

240

239

238

236

intended to exclude or to trump the rights of States, including both the State of nationality and

States other than the State of nationality of an injured individual, to protect the individual under

The individual is also endowed with rights and remedies to protect him or herself against

the injuring State, whether the individuals State of nationality or another State, in terms of

(3)

with the requirements for the exercise of diplomatic protection.245

obligation breached is owed to the international community as a whole,244 without complying

permits a State other than the injured State to invoke the responsibility of another State if the

Article 48 (1) (b) of the articles on Responsibility of States for Internationally Wrongful Acts

237

The customary international law rules on diplomatic protection and the rules governing

Commentary

The rights of States, natural persons, legal persons or other entities to resort under
international law to actions or procedures other than diplomatic protection to secure
redress for injury suffered as a result of an internationally wrongful act, are not affected
by the present draft articles.

Actions or procedures other than diplomatic protection

Article 16

the light of the articles on Responsibility of States for internationally wrongful acts.243

State may not bring legal proceedings to protect the rights of non-nationals has to be qualified in

taken by the International Court of Justice in the 1966 South West Africa cases242 holding that a

protest, negotiation and, if a jurisdictional instrument so permits, legal proceedings. The view

Moreover, customary international law allows States to protect the rights of non-nationals by

same conventions allow a State to protect its own nationals in inter-State proceedings.

Convention on Human Rights,240 and the African Charter on Human and Peoples Rights.241 The

Treatment or Punishment,238 the European Convention on Human Rights,239 the American

Discrimination,237 the Convention against Torture and Other Cruel, Inhuman or Degrading

the protection of human rights are complementary. The present draft articles are therefore not

(1)

PART FOUR

MISCELLANEOUS PROVISIONS

inferred to be treated as implied waiver.

international law. It is wiser to allow conduct from which a waiver of local remedies might be

governing waiver on account of the uncertainty surrounding the doctrine of estoppel in

remedies be exhausted,

235

during international proceedings may result in that State being estopped from requiring that local

Although there is support for the proposition that the conduct of the respondent State

and Political Rights,236 the International Convention on the Elimination of All Forms of Racial

rule.

(17)

individual or a third State in inter-State proceedings under the International Covenant on Civil

is the subject of the dispute and the agreement is silent on the retention of the local remedies

A State may protect a non-national against the State of nationality of an injured

(2)

State covering disputes relating to the treatment of nationals after the injury to the national who

433

Individual rights under international law may also arise outside the framework of

suffered as a result of an internationally wrongful act by procedures other than diplomatic
protection. Where, however, a State resorts to such procedures it does not necessarily abandon
its right to exercise diplomatic protection in respect of a person if that person should be a
national or person referred to in draft article 8.

detained person;247 and in the Avena case the Court further observed that violations of the

rights of the individual under article 36 may entail a violation of the rights of the sending

State, and that violations of the rights of the latter may entail a violation of the rights of the

individual.248 A saving clause was inserted in the articles on Responsibility of States for

The actions or procedures referred to in draft article 16 include those available under both

the exercise of diplomatic protection, particularly the rules relating to the nationality of claims
and the exhaustion of local remedies. Bilateral investment treaties (BITs) and the multilateral

enjoying legal personality that may be endowed with the right to bring claims for injuries

suffered as a result of an internationally wrongful act. Loosely-formed victims associations

Case concerning Avena and Other Mexican Nationals (Mexico v. United States of America), at p. 26, para. 40.

La Grand (Germany v. United States of America), at p. 494, para. 77.

88

This article reads: This part is without prejudice to any right, arising from the international responsibility of a
State, which may accrue directly to any person or entity other than a State.

249

248

247

See, for example, the Optional Protocol to the International Covenant on Civil and Political Rights,
United Nations, Treaty Series, vol. 999, p. 171; article 14 of the International Convention on the Elimination of All
Forms of Racial Discrimination; articles 22 of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, United Nations, Treaty Series, vol. 1465, p. 85; Optional Protocol to the
Convention on the Elimination of All Forms of Discrimination against Women, United Nations, Treaty Series,
vol. 2131, p. 83.

246

rules governing diplomatic protection. Such treaties abandon or relax the conditions relating to

Today foreign investment is largely regulated and protected by BITs).250 The number of

250

89

This was acknowledged by the International Court of Justice in the Barcelona Traction case, at p. 47, para. 90.

between the investor and the host State, before either an ad hoc tribunal or a tribunal established

of investment disputes. Some BITs provide for the direct settlement of the investment dispute

such agreements in existence. An important feature of the BIT is its procedure for the settlement

BITs has grown considerably in recent years and it is today estimated that there are nearly 2,000

(2)

States are the primary examples of such treaties.

Convention on the Settlement of Investment Disputes between States and Nationals of Other

contain special rules on the settlement of disputes which exclude or depart substantially from the

the kind contemplated in draft article 13. However, there may be other legal entities not

Some treaties, particularly those dealing with the protection of foreign investment,

(1)

legal person, with the term legal person including both corporations and other legal persons of

Commentary

The present draft articles do not apply to the extent that they are inconsistent with
special rules of international law, such as treaty provisions for the protection of
investments.

Special rules of international law

suffered as a result of an internationally wrongful act will normally vest in a State, natural or

(6)

The right to assert remedies other than diplomatic protection to secure redress for injury

does not, however, deal with domestic remedies.

universal and regional human rights treaties as well as any other relevant treaty. Draft article 16

(5)

law.249

Article 17

rights that States, natural and legal persons or other entities may have to secure redress for injury

Article 1 of the Optional Protocol, may be invoked in this Court by the national State of the

internationally wrongful acts - article 33 - to take account of this development in international

(7)

Draft article 16 makes it clear that the present draft articles are without prejudice to the

movements.

may also in certain circumstances belong to this category; so too may national liberation

international bodies charged with the enforcement of human rights. Intergovernmental bodies

provide an example of such another entity which have on occasion been given standing before

of the Vienna Convention on Consular Relations creates individual rights, which by virtue of

human rights. In the La Grand case the International Court of Justice held that article 36

(4)

an international human rights monitoring body.

246

international human rights conventions. This is most frequently achieved by the right to petition
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90

Article 27 (1) of the ICSID Convention provides: No contracting State shall give diplomatic protection, or
bring an international claim, in respect of a dispute which one of its nationals and another Contracting State shall
have consented to submit or shall have submitted to arbitration under this Convention, unless such other Contracting
State shall have failed to abide by and comply with the award rendered in such dispute.

251

The right of the State of nationality of the members of the crew of a ship to
exercise diplomatic protection is not affected by the right of the State of nationality of a
ship to seek redress on behalf of such crew members, irrespective of their nationality,
when they have been injured in connection with an injury to the vessel resulting from an
internationally wrongful act.

Protection of ships crews

Article 18

investments, such as treaties of Friendship, Commerce and Navigation.

those specifically designed for the protection of investments may regulate the protection of

(4)

Draft article 17 refers to treaty provisions rather than to treaties as treaties other than

articles remain consistent with the BIT in question, they continue to apply.

There is support in the practice of States, in judicial decisions and in the writings of

The early practice of the United States, in particular, lends support to such a custom.

253

Ross v. McIntyre, 140 U.S. 453 (1891).

91

252
H. Myers, The Nationality of Ships (1967), pp. 90-108; R. Dolzer, Diplomatic Protection of Foreign Nationals
in Encyclopaedia of Public International Law (1992), vol. 1, p. 1068; I. Brownlie, Principles of Public International
Law, 6th ed. (Oxford: Oxford University Press 2003), p. 460.

of foreigners serving on American vessels was traditionally reaffirmed in diplomatic

enlisted on a ship, the only relevant nationality was that of the flag State.253 This unique status

United States while serving on American vessels. The American view was that once a seaman

Under American law foreign seamen were traditionally entitled to the protection of the

(3)

policy considerations in favour of such an approach.

redress for members of the crew of the ship who do not have its nationality. There are also

publicists,252 for the position that the State of nationality of a ship (the flag State) may seek

(2)

is nevertheless a close resemblance between this type of protection and diplomatic protection.

extent that they are inconsistent with the provisions of a BIT. To the extent that the draft

the bond of nationality between the flag State of a ship and the members of a ships crew, there

ships crew. Although this cannot be characterized as diplomatic protection in the absence of

right of the State of nationality of the ship to seek redress in respect of the members of the

by that of the State of nationality of the ship. At the same time it is necessary to recognize the

members of a ships crew in order to preclude any suggestion that this right has been replaced

affirm the right of the State of nationality to exercise diplomatic protection on behalf of the

injury to a vessel resulting from an internationally wrongful act. It has become necessary to

their behalf, irrespective of their nationality, when they have been injured in the course of an

acknowledging that the State of nationality of the ship also has a right to seek redress on

investment treaties. The provision is formulated so that the draft articles do not apply to the

Draft article 17 makes it clear that the present draft articles do not apply to the alternative

The purpose of draft article 18 is to affirm the right of the State or States of nationality

of a ships crew to exercise diplomatic protection on their behalf, while at the same time

(1)

Commentary

special regime for the protection of foreign investors provided for in bilateral and multilateral

(3)

protection.251

nature of diplomatic protection and dispense with the conditions for the exercise of diplomatic

access to international arbitration, avoid the political uncertainty inherent in the discretionary

the customary international law system of diplomatic protection, as they give the investor direct

procedures provided for in BITs and ICSID offer greater advantages to the foreign investor than

interpretation or application of the relevant provision of the BIT. The dispute settlement

of nationality of the investor (corporation or shareholder) and the host State over the

BITs provide for the settlement of investment disputes by means of arbitration between the State

on the Settlement of Investment Disputes between States and Nationals of Other States. Other

by the International Centre for Settlement of Investment Disputes (ICSID) under the Convention
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drew no distinction between nationals and non-nationals of the flag State.265 It stressed that the
ship, every thing on it, and every person involved or interested in its operations are treated as an

Injuries advisory opinion two judges, in their separate opinions, accepted the right of a State to

exercise protection on behalf of alien crew members.259

obliged to look for protection from the State of which such a person is a national, undue hardship
would ensue.267 Practical considerations relating to the bringing of claims should not be

and the Grenadines (St. Vincent) and its master and crew were Ukrainian nationals. There

were also three Senegalese workers on board at the time of the arrest. Following the arrest,

92

260

259

258

Judgment, ITLOS Reports 1999, p. 10.

I.C.J. Reports 1949, p. 174 at pp. 202-203, Judge Hackworth and pp. 206-207, Judge Badawi Pasha.

AJIL vol. 29 (1935), 326.

J.B. Moore, International Arbitrations, vol. 3, p. 2536.

See Arthur Watts, The Protection of Alien Seamen, ICLQ vol. 7 (1958), p. 691.

267

266

265

264

263

256

257

262

G.H. Hackworth, Digest of International Law (1942), vol. 3, p. 418, vol. 4, pp. 883-884.

Communication dated 20 May 2003 to the International Law Commission (on file with the Codification Division
of the Office of Legal Affairs of the United Nations).

255

254

of the Sea, Guinea objected to the admissibility of St. Vincents claim, inter alia, on the ground

Ibid., para. 107.

Ibid., para. 106.

Judgment, ITLOS Reports 1999, para. 105.

United Nations, Treaty Series, vol. 1833, p. 3.

Ibid., para. 104.

Ibid., para. 103.
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have a crew comprising persons of several nationalities. If each person sustaining damage were

supplying oil to fishing vessels off the coast of Guinea. The Saiga was registered in St. Vincent

Ibid., para. 98.

the transient and multinational composition of ships crews and stated that large ships could

dispute in this case arose out of the arrest and detention of the Saiga by Guinea, while it was

261

crew. This was recognized by the Law of the Sea Tribunal in Saiga when it called attention to

support for the right of the flag State to seek redress for non-national crew members. The

Guinea detained the ship and crew. In proceedings before the International Tribunal for the Law

(7)

The M/V Saiga (No. 2) case (Saint Vincent and the Grenadines v. Guinea)260 which provides

There are cogent policy reasons for allowing the flag State to seek redress for the ships

entity linked to the flag State. The nationalities of these persons are not relevant.266

Convention on the Law of the Sea264 in a number of relevant provisions, including article 292,

for the purposes of the claim, to be of the same nationality as the vessel. In the Reparation for

In 1999, the International Tribunal for the Law of the Sea handed down its decision in

nationality.263 In dismissing Guineas objection the Tribunal stated that the United Nations

asserting that where a claim was on behalf of a vessel, members of the crew were to be deemed,

(5)

insisted that it had the right to protect the crew of a ship flying its flag irrespective of their

the admissibility of the claim in respect of the crew on the ground that it constituted a claim for

Government successfully claimed compensation on behalf of three non-national crew members,

which arose

diplomatic protection in respect of non-nationals of St. Vincent.262 St. Vincent, equally clearly,

In the Im Alone case,

from the sinking of a Canadian vessel by a United States coast guard ship, the Canadian

to the protection of the flag under which they serve.

the crew something akin to, but different from, diplomatic protection. Guinea clearly objected to

258

naval or mercantile marine under a flag not their own are entitled, for the duration of that service,
257

the Tribunals reasoning suggests that it also saw the matter as a case involving the protection of

McCready (US) v. Mexico the umpire, Sir Edward Thornton, held that seamen serving in the

Although the Tribunal treated the dispute mainly as one of direct injury to St. Vincent,261

compensation to St. Vincent for damages to the Saiga and for injury to the crew.

St. Vincent by arresting and detaining the ship and its crew. It ordered Guinea to pay

challenges to the admissibility of the claim and held that Guinea had violated the rights of

(6)

International arbitral awards are inconclusive on the right of a State to extend protection

as to whether this practice provides evidence of a

that the injured crew members were not nationals of St. Vincent. The Tribunal dismissed these

to non-national seamen, but tend to lean in favour of such right rather than against it. In

(4)

customary rule.256

raised, including by the United States,

255

communications and consular regulations of the United States.254 Doubts have, however, been
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act, that is as a consequence of the injury to the vessel. Thus such a right would arise where

sustained in connection with an injury to the vessel resulting from an internationally wrongful

injuries sustained during or in the course of an injury to the vessel but extends also to injuries

There are certain practices on the part of States in the field of diplomatic protection

Commentary

(c)
Transfer to the injured person any compensation obtained for the injury
from the responsible State subject to any reasonable deductions.

(b)
Take into account, wherever feasible, the views of injured persons with
regard to resort to diplomatic protection and the reparation to be sought; and

(a)
Give due consideration to the possibility of exercising diplomatic
protection, especially when a significant injury has occurred;

A State entitled to exercise diplomatic protection according to the present draft
articles, should:

Recommended practice

Article 19

94

which have not yet acquired the status of customary rules and which are not susceptible to

(1)

itself.

members of the ships crew are illegally arrested and detained after the illegal arrest of the ship

A State is not under international law obliged to exercise diplomatic protection on behalf

269

A/RES/60/1, paras. 119-120, 138-140.

95

Article 36 (3) of the Charter of the United Nations, for instance, provides that in recommending appropriate
procedures for the settlement of disputes, the Security Council should also take into consideration that legal
disputes should as a general rule be referred by the parties to the International Court of Justice in accordance with
the provisions of the Statute of the Court (emphasis added). Conventions on the law of the sea also employ the
term should rather than shall. Article 3 of the 1958 Geneva Convention on the High Seas, United Nations,
Treaty Series, vol. 450, p. 11, provides that in order to enjoy freedom of the seas on equal terms with coastal States,
States having no sea coast should have free access to the sea (emphasis added). See, too, articles 27, 28, 43
and 123 of the 1982 United Nations Convention on the Law of the Sea.

268

of a national who has been injured as a result of an internationally wrongful act attributable to

(3)

remedial procedure.

serves as a reminder to States that they should consider the possibility of resorting to this

longest history and has a proven record of effectiveness. Draft article 19, subparagraph (a),

remedy to which States should give serious consideration. After all it is the remedy with the

case. When the protection of foreign nationals is in issue, diplomatic protection is an obvious

achieve the goal of effective protection will, inevitably, depend on the circumstances of each

international bodies - and diplomatic protection. Which procedure or remedy is most likely to

rights treaties mechanisms, criminal prosecution or action by the Security Council or other

may be achieved by many means, including consular protection, resort to international human

Outcome resolution adopted by the General Assembly on 24 October 2005.269 This protection

principal goals of the international legal order, as was reaffirmed by the 2005 World Summit

injury. The protection of human beings by means of international law is today one of the

law can offer.

The right of the flag State to seek redress for the ships crew is not limited to redress for

possibility of exercising diplomatic protection on behalf of a national who suffers significant

(9)

(2)

arrested. In these circumstances they should receive the maximum protection that international

Subparagraph (a), recommends to States that they should give consideration to the

treaties.268

this kind is not unknown to treaties, although it cannot be described as a common feature of

should follow certain practices. The use of recommendatory, and not prescriptive, language of

in the exercise of diplomatic protection in draft article 19, which recommends that States

State, in the form of poor working conditions, or from third States, in the event of the ship being

being accorded to either. Ships crews are often exposed to hardships emanating from the flag

and the right of the flag State to seek redress for the crew should be recognized, without priority

having replaced diplomatic protection. Both diplomatic protection by the State of nationality

justified. It cannot, however, be categorized as diplomatic protection. Nor should it be seen as

rights and foreign investment. These practices are recommended to States for their consideration

protection, that add strength to diplomatic protection as a means for the protection of human

claims on behalf of their nationals.

Support for the right of the flag State to seek redress for the ships crew is substantial and

Nevertheless they are desirable practices, constituting necessary features of diplomatic

crew members than to require the States of nationality of all crew members to bring separate

(8)

transformation into rules of law in the exercise of progressive development of the law.

overlooked. It is much easier and more efficient for one State to seek redress on behalf of all

437

Subparagraph (c) provides that States should transfer any compensation received from

Barcelona Traction case, at p. 44.

See First Report of the Special Rapporteur on Diplomatic Protection, document A/CN.4/506, p. 30.
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2005 (4) South African Law Reports 235 (CC); ILM vol. 44 (2005), p. 173, para. 69.

Rudolf Hess case ILR vol. 90 p. 387 at pp. 392, 396; Abbasi v. Secretary of State for Foreign
and Commonwealth Affairs, [2002] EWCA Civ. 1598 and ILR vol. 125 p. 685, paras. 69, 79, 80, 82-83, 107-8. See,
generally, A. Vermeer-Künzli Restricting Discretion: Judicial Review of Diplomatic Protection Nordic Journal of
International Law vol. 75 (2006), p.93.
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See, for example, Abbasi v. Secretary of State for Foreign and Commonwealth Affairs, [2002] EWCA Civ. 1598;
Kaunda v. President of the Republic of South Africa 2005 (4) South African Law Reports 235 (CC), ILM, vol. 44
(2005), p. 173.
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270

the State, in the interests of the individual, in the settlement of the claim or the payment of any

the existence of some obligation on the part of a State to consider the possibility of exercising

278

277

I.C.J. Reports 1970, p. 3 at p. 44.

P.C.I.J. Reports 1924, Series A, No. 2, p. 2.
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B. Bollecker-Stern Le Préjudice dans la Théorie de la Responsabilité Internationale (Paris: A. Pedone, 1973),
p. 98; L. Dubois La distinction entre le droit de lÉtat réclamant et le droit au ressortissant dans la protection
diplomatique Revue critique de Droit International Privé, (1978) pp. 615, 624.

275
Chorzow Factory case (Merits), P.C.I.J. Reports, Series A, No. 17, p. 28; separate opinion of Judge Morelli in
Barcelona Traction case, I.C.J. Reports 1970, p. 223.

logic of Mavrommatis is undermined by the practice of calculating the amount of damages

diplomatic protection is confirmed by the Barcelona Traction case.278 Despite the fact that the

compensation received. That the State has complete freedom of action in its exercise of

and becomes the sole claimant.277 Consequently, logic dictates that no restraints are placed on

Palestine Concessions dictum a State asserts its own right in exercising diplomatic protection

Mavrommatis rule and a number of judicial pronouncements. In terms of the Mavrommatis

based on diplomatic protection to the injured national. This perception has its roots in the

discretion in such matters and are under no obligation to transfer moneys received for a claim

recommendation is designed to encourage the widespread perception that States have an absolute

the responsible State in respect of an injury to a national to the injured national. This

(5)

development.

If it is not, draft article 19, subparagraph (b), must also be seen as an exercise in progressive

contained in draft article 19, subparagraph (b), is already a rule of customary international law.276

compensation by way of reparation. This has led some scholars to contend that the admonition

with the injured person. So, too, with the decision whether to demand satisfaction, restitution or

assessing the damages to be claimed.275 In order to do this it is obviously necessary to consult

protection do have regard to the moral and material consequences of an injury to an alien in

diplomatic protection and the reparation to be sought. In practice States exercising diplomatic

take into account, wherever feasible, the views of injured persons with regard to resort to

In these circumstances it is possible to seriously suggest that international law already recognizes

appropriate action.274

were, the decision would be justiciable and a court would order the government to take

to refuse. It is unlikely that such a request would ever be refused by government, but if it

where the evidence is clear would be difficult, and in extreme cases possibly impossible

human rights norms. A request to government for assistance in such circumstances

law, to take action to protect one of its citizens against a gross abuse of international

There may be a duty on government, consistent with its obligations under international

President of the Republic of South Africa the South Africa Constitutional Court stated that:

consideration to the possibility of exercising diplomatic protection.273 In Kaunda and Others v.

review, to do something to assist its nationals, which may include an obligation to give due

exercise diplomatic protection or not, there is an obligation on that State, subject to judicial

number of national court decisions indicate that although a State has a discretion whether to

must carry with it the corresponding duty of the State to exercise protection. Moreover, a

the right of the individual to receive diplomatic protection for injuries suffered abroad,272 which

are subjected to significant human rights violations. The Constitutions of many States recognize

States, either under international law or national law, to protect their nationals abroad when they

Subparagraph (b), provides that a State should, in the exercise of diplomatic protection,

subparagraph (a), must be seen as an exercise in progressive development.

Court of Justice270 and national courts,271 as shown in the commentary to draft article 2. Despite
(4)

customary international law has not yet reached this stage of development then draft article 19,

affirmed by draft article 2 of the present draft articles and has been asserted by the International

this there is growing support for the view that there is some obligation, however imperfect, on

diplomatic protection on behalf of a national who has suffered a significant injury abroad. If

another State. The discretionary nature of the States right to exercise diplomatic protection is

438

the view persists that the State has an absolute discretion in the

construction are found in cases where lump-sum awards and payments have been made to
the demanding nation covering numerous claims put forward by it and where the tribunal
making the award did not undertake to adjudicate each claim or to allocate any specified

bound by the action taken. Even if payment is made to the espousing nation in pursuance

of the award, it has complete control over the fund so paid to and held by it and may, to

prevent fraud, correct a mistake or protect the national honour, at its election return the

UNRIAA vol. VII., p. 119 at p. 152 (Emphasis added).

See the authors cited in footnote 276 above.
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W.K. Geck Diplomatic Protection in Encyclopaedia of Public International Law (1992), vol. 1 at p. 1058;
D. Bederman Interim Report on Lump Sum Agreements and Diplomatic Protection International Law
Association, Report of the Seventieth Conference, New Delhi (2002), p. 230; R. Lillich The United
States-Hungarian Claims Agreement of 1973 (1975), AJIL vol. 69, p. 534; R. Lillich & B. Weston International
Claims: Their Settlement by Lump-Sum Agreements (Charlottesville: University Press of Virginia 1975).
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American Law Institute, Restatement of the Law, Third, Foreign Law of the United States (1987) at §902,
pp. 348-9; Distribution of the Aslop Award, Opinion of J. Reuben Clark, Department of State, cited in Hackworth,
Digest of International Law, vol. 5, p. 766; B. Bollecker-Stern Le Préjudice dans la Théorie de la Responsabilité
Internationale, p. 108.

Civilian War Claimants Association v. R [1932] AC p. 14; Lonrho Exports Ltd. v. Export Credits Guarantee
Department [1996] 4 A11 E.R., p. 673; at p. 687.
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Chorzow Factory case (Merits) P.C.I.J. Reports 1928, Series A, No. 17, at p. 28.

or others.285

some States have enacted legislation to ensure that compensation awards are fairly distributed to

279

nation in satisfaction of specific claims as held in trust for citizens of the United States

result in individual claims receiving considerably less than was claimed.284 On the other hand,

UNRIAA, vol. VII, p. 119, at p. 152.
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Case No. 15287/89; [1994] ECHR 40.

See B. Bollecker-Stern, Le Préjudice dans la Théorie de la Responsabilité Internationale, p. 109.
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W.K. Geck Diplomatic Protection in Encyclopedia of Public International Law (1992), vol. 1 at p. 1057;
F.V. Garcia-Amador, Louis B. Sohn & R.R. Baxter, Recent Codification of the Law of the State Responsibility for
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286

285

could give rise to an enforceable right on the part of the injured persons to compensation.

in Beaumartin v. France288 that an international agreement making provision for compensation

the award is to be divided.287 Moreover in 1994 the European Court of Human Rights decided

the States discretion is to be found in the decisions of arbitral tribunals which prescribe how

That this is the practice of States is confirmed by scholars.286 Further evidence of the erosion of

United States is concerned it would seem that the Congress has treated funds paid the

those claiming under him, for the full amount of the award received. So far as the

has, in the absence of fraud or mistake, hesitated to account to the national designated, or

behalf of its designated national in which the nation receiving payment of such award

award has been made by an international tribunal in favour of the demanding nation on

States agree to lump sum settlements in respect of multiple individual claims which in practice

(6)

It is by no means clear that State practice accords with the above view. On the one hand,

by some to be an accurate statement of international law.283

Similar statements are to be found in a number of English judicial decisions,282 which are seen

amount to any designated claim. It is not believed that any case can be cited in which an

who is the real owner thereof. Broad and misleading statements susceptible of this

presented and pressed, or withdrawn or compromised and the private owner will be

fund to the nation paying it or otherwise dispose of it.

account to the private claimant, on whose behalf the claim was asserted and paid and

exercise an untrammelled discretion in determining when and how the claim will be

281

sense that the title vests in the nation receiving it entirely free from any obligation to

particular claimant but by the larger interests of the whole people of the nation and must

But where a demand is made on behalf of a designated national, and an award and

payment is made on that specific demand, the fund so paid is not a national fund in the



Umpire Parker stated:

received in diplomatic claims to their injured nationals. In Administrative Decision V,

individual claimants. Moreover, there is clear evidence that in practice States do pay moneys

In exercising such control [the nation] is governed not only by the interest of the

US-German Mixed Claims Commission in Administrative Decision V:

disposal of compensation received. This is illustrated by the dictum of Umpire Parker in the

customary international law,

280

claimed on the basis of the injury suffered by the individual,279 which is claimed to be a rule of

439

Subparagraph (c) acknowledges that it would not be inappropriate for a State to make

Although there is some support for curtailing the absolute right of the State to withhold

progressive development it is supported by State practice and equity.

background that draft article 19, subparagraph (c), has been adopted. While it is an exercise in

curtailment of the States discretion in the disbursement of compensation. It is against this

awards. On the other hand, public policy, equity and respect for human rights support the

sense of obligation on the part of States to limit their freedom of disposal of compensation

decisions and doctrine, this probably does not constitute a settled practice. Nor is there any

payment of compensation received to the injured national in national legislation, judicial

(8)

to them.

compensation for its nationals, or to recover the cost of goods or services provided by the State

justification for such deductions would be to recoup the costs of State efforts to obtain

reasonable deductions from the compensation transferred to injured persons. The most obvious

(7)
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Iran-United States Claims Tribunal
Sedco Inc. v. National Iranian Oil Company and the Islamic
Republic of Iran (Case No. 129)
Award of 24 October 1985

On 3 May 1984 Claimant submitted its memorial concerning the valuation of expropriated
warehouse stock and SEDIRAN fixed assets. NIOC submitted its counter-memorial concerning
the valuation of warehouse stock and fixed assets on 23 July 1984.

Appearances:

For the Claimant: Mr. Robert B. Davidson, Attorney for Claimant; Mr. Carl F. Thorne, President
SEDCO International, S.A;. Mr. Paul Franzetti, Associate Counsel; Mr. Walter W. Cardwell,
Special Counsel; Mr. Herman E. Malone, Representative of Claimant.

INTERLOCUTORY AWARD

CASE NO. 129
CHAMBER THREE
AWARD NO. ITL 55-129-3
Iran - United States Claims Tribunal
Filed October 28, 1985

PROCEDURAL HISTORY

On 30 April 1982 a preliminary Statement of Defense was filed by NIOC and Iran arguing that

Claimant, SEDCO, INC. (“SEDCO”), filed its Statement of Claim on 19 November 1981.
SEDCO brought claims for itself and on behalf of SEDCO INTERNATIONAL, S.A. (“SISA”)
and SEDIRAN DRILLING COMPANY (“SEDIRAN”) against the NATIONAL IRANIAN OIL
COMPANY (“NIOC”) and the ISLAMIC REPUBLIC OF IRAN (“Iran”). These claims were
based on contract, some of which were concluded with the Oil Service Company of Iran
(“OSCO”), the expropriation of drilling rigs, the expropriation of warehouse stocks, and
additionally, in the case of SEDIRAN, the expropriation of fixed assets. SEDCO also brings
contractual claims against NIOC allegedly assigned to it by IRAN MARINE INDUSTRIAL
COMPANY (“IMICO”).

I.

Also present: Mr. John R. Crook, Agent of the United States of America; Mr. Jose Alvarez
Assistant to the Agent.

For the Respondents: Mr. Alahyar Mouri, Attorney for and Representative of the National
Iranian Oil Company; Mr. Nozar Dabiran, Legal Adviser to the Agent; Mr. Khosrow Arya,
Financial Expert; Mr. Abdolhamid Bigdeli, Financial Representative; Mr. Mehdi Sadri,
Technical Representative; Mr. Mohsen Shahrestani, Financial Representative; Mr. Mostafa
Zaynoldin, Representative of the National Iranian Oil Company; Mr. Hossein Piran, Assistant to
the Agent; Mr. Salimi Mr. Shenyani, Representatives of Social Insurance Organization.

Under the scheduling proposal agreed to by the parties and set forth in the Tribunal’s Order of 11
April 1984 two further Hearings were to be held in this case on 25 and 26 July 1984 and on 11
and 12 March 1985. Because of a death in the family of the United States-appointed Member of
Chamber 3, the Hearing set for 25 and 26 July 1984 was cancelled and rescheduled for 11 and 12
September 1984. “In implementation of the Presidential Order No. 27 of 5 September 1984,” the
Tribunal by its order of 6 September 1984 cancelled the Hearing scheduled for 11 and 12
September 1984. By its Order dated 31 December 1984 the Tribunal rescheduled the Hearing
originally set for 25 and 26 July 1984 for 11 and 12 March 1985; the Final Hearing was
rescheduled to be held on 15 and 16 April 1985. On 10 March 1985 the Iran-appointed member
of Chamber Three informed the Chamber that for personal reasons he would not be available
until 15 March 1985. With the agreement of the Parties the hearing to be held on 11 and 12
March 1985 was rescheduled for 14 and 15 May 1985 and the Final Hearing was set for 18 and
19 June 1985. On 14 and 15 May 1985 Respondents Iran and NIOC did not appear for the

On 31 July 1984 Claimant filed its memorial addressing its invoice claims and the counterclaims
of Respondents. Respondent NIOC submitted a memorandum concerning its tax counterclaim on
25 May 1984. Respondent NIOC filed its counter-memorial concerning Claimants’ invoice
claims and its counterclaims in part on 15 May 1985, with further filings on 10 June 1985.
Claimant filed its rebuttal memorial and conclusion on 12 June 1985.

Respondents submitted their memorial and evidence concerning the allegedly expropriated
drilling rigs on 5 March 1985. Claimant submitted an additional expert opinion by Mr. William
Whitney on the valuation of the expropriated rigs on 10 May 1985. Likewise on 10 June 1985
Respondents filed an additional expert opinion by Mr. Harvey A. Davis relating to the valuation
of SISA and SEDIRAN drilling rigs.

Claimant filed its submission in support of its claim relating to expropriation of drilling rigs on
31 August 1983. Respondent NIOC submitted a counter-memorial relating to “appropriation of
properties” on 20 February 1984. The Parties were ordered to file any rebuttal submission
relating to the issue of the expropriation of drilling rigs by 15 March 1984. Claimant filed its
rebuttal submission on 19 March 1984. A Hearing to address the claims for expropriation of
drilling rigs was held on 29 and 30 March 1984. In the course of the Hearing, the Parties agreed
that that Hearing should be limited to the presentation of a claim relating to expropriation of
SISA drilling rigs, and jointly proposed a schedule for further proceedings in the Case. The
proposal included filing dates for further memorials and envisaged two further hearings. The
proposal was adopted by the Tribunal in its Order of 11 April 1984.

NATIONAL IRANIAN OIL COMPANY and THE ISLAMIC REPUBLIC OF
IRAN, Respondents.

v.

NIOC is not liable for the obligations of OSCO. Following the Full Tribunal’s decision on this
issue in Oil Fields of Texas and The Islamic Republic of Iran, Interlocutory Award No. 10-43-FT
(9 December 1982), reprinted in 1 Iran-U.S. C.T.R. 347, the Tribunal ordered full Statements of
Defense to be filed by the Respondents. Respondents filed their Statements of Defense and
Counterclaim on 1 August 1983.

SEDCO, Inc., for itself and on behalf of SEDCO
INTERNATIONAL, S.A., and SEDIRAN DRILLING COMPANY,
Claimant,
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JURISDICTION

Claimant asserts that it is a national of the United States within the meaning of Articles II(1) and
VII(1) of the Claims Settlement Declaration, a position consistently contested by Respondent.
Claimant has submitted to the Tribunal evidence in support of its contention that it is a
corporation duly established and existing at all relevant times under the law of the State of Texas
and owned more than 50% by United States citizens.

A. Nationality of Claimant

II.

Following the Final Hearing limited post-hearing submissions were authorized. On 30 July 1985
Respondent NIOC filed the final portion of its counter-memorial relating to invoices and
counterclaims. On 31 July 1985 Claimant filed the “Rebuttal Affidavit of Lee A. Drake and
Secretary’s Supplemental Certificate of Robert S. Browning.” A final rebuttal to the other
Party’s post-hearing submission was filed by the Claimant on 17 October 1985 and by the
Respondents on 21 October 1985.

scheduled Hearing. Moreover, the Iran-appointed Member of Chamber Three was not present.
The Tribunal proceeded on 15 May 1985 for the limited purpose of hearing Claimant’s expert
witness Mr. Whitney. The testimony and the simultaneous translation of such testimony,
including all questions and answers, was tape recorded for use by the Tribunal and the Parties in
this Case. At that Hearing Claimant requested that it receive in an Interlocutory Award its
unnecessary costs of attending the 14 and 15 May 1985 Hearing. All remaining issues in the
Case were scheduled for a Final Hearing to be held on 18 and 19 June 1985 with a possible
continuation on 21 June 1985. The Final Hearing actually was held on 21, 22 and 23 June 1985
in the presence of all members of Chamber Three. All Parties appeared and presented oral
argument.

As to the requirement that 50% or more of the capital stock of Claimant be owned by U.S.
citizens, Claimant submits the proxy statements issued by the company for the annual meetings
held in the years 1978, 1979, 1980 and 1981. Each of these proxy statements indicates that
holders of 5% or more of the stock of SEDCO did not collectively hold 40% or more of the
shares entitled to vote at any of the annual meetings mentioned. As stated in the Tribunal’s Order
of 15 December 1982 in Flexi-Van Leasing and The Islamic Republic of Iran, reprinted in 1
Iran-U.S. C.T.R. 455, the Tribunal on the basis of the above described proxy statements may
draw the inference that more than 50% of the stockholders of SEDCO are citizens of the United
States “because even if as much as 40% of all voting stock were owned by large shareholders
[i.e., holding 5% or more of such stock] who are not citizens, the remaining shares held as
‘portfolio investments’ by small [non-U.S.] shareholders could not reasonably be expected to
exceed 10%.” In addition, the Tribunal notes that Claimant SEDCO has filed an affidavit of
Walter W. Cardwell, III, Secretary of SEDCO, dated 6 June 1985 in which it is stated that as of

In particular, Claimant submits a Certificate of the Secretary of State of the State of Texas dated
13 September 1982 which indicates that Claimant was incorporated on 21 July 1950 and was still
so incorporated as of the date of the Certificate. Respondents do not contest the Texas
incorporation of Claimant.
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The same considerations apply even more in the instant case. Withholding decisions on interest
would not prevent the rendering of awards on the merits (exclusive of interest at that time) but
suspension of jurisdictional determinations would for an indeterminate time bring the work of
the Tribunal to a halt as such determinations are necessary in every case. For these reasons, the
three Chambers have consistently made determinations of corporate nationality notwithstanding
the pendency of Case A20. Respondent’s request is therefore denied.

Finally, the argument that interest must not be allowed pending the Full Tribunal decision
in Case No. A19 should not affect the above conclusions.... When the issue of interest
was previously raised informally in the Full Tribunal, the prevailing opinion was that
pending an eventual decision on the subject by the Full Tribunal, each Chamber shall
resolve issues of interest in cases before it according to its own best judgment. The three
chambers have consistently done so. To act otherwise would have meant blocking the
work of the Tribunal for an unforeseeable length of time, as interest is claimed in
practically every case.

The argument that the determinations of nationality should not be made (and necessarily no
awards made) pending the decision of the Full Tribunal in Case No. A20 is analogous to the
request discussed in R. J. Reynolds and The Islamic Republic of Iran, Award No. 145-35-3 at 21
(6 August 1984) in which this Chamber held:

Respondent NIOC also requests that the Tribunal stay proceedings involving material proof of
corporate nationality pending the Full Tribunal’s decision in Case No. A20, a case specifically
addressing the issue of proof of corporate nationality.

Following 19 January 1981 Claimant SEDCO merged into Schlumberger Technology
Corporation (“Schlumberger”). At the Final Hearing in this Case Respondent NIOC’s
representative objected to the jurisdiction of the Tribunal on the basis that Claimant had not
established the U.S. nationality of SEDCO following its merger with Schlumberger. Claimant
has filed evidence allegedly establishing that SEDCO, following its merger into Schlumberger,
continues to be owned more than 50% or more by U.S. nationals. The Tribunal need not examine
this evidence. Article VII(2) of the Claims Settlement Declaration requires only that a claim be
owned by the relevant nationals “from the date on which the claim arose to the date on which
this Agreement [the Claims Settlement Declaration] enters into force.” As stated in Gruen
Associates and The Islamic Republic of Iran, Award No. 61-188-2 at 12 (27 July 1983),
reprinted in 3 Iran-U.S. C.T.R. 97 at 103, the only relevant period for the purpose of jurisdiction
is the period from the time the claim arose until 19 January 1981.”

12 January 1981 “98% of SEDCO’s voting stock was held by stockholders of record with
addresses in the United States who were not registered aliens” and that as of 2 October 1978
97% of SEDCO’s voting stock was so held. The Tribunal therefore concludes that Claimant
SEDCO is a national of the United States within the meaning of Article VII(1) of the Claims
Settlement Declaration.

Respondents argue fundamentally, however, that Article VII(2) of the Claims Settlement
Declaration may not be used in a case such as this in order to allow a U.S. corporation to bring as
its indirect claim a claim of a non-American corporation. Instead it is contended that Article
VII(2) read in combination with Article VII(1) reveals that the intention of Article VII(2) is to
allow the claims of “U.S. nationals in the companies which although American they cannot
themselves bring a claim before the Tribunal.” Respondents argue that their conclusion is
supported by (1) the fact that the United States may not diplomatically espouse claims for nonU.S. corporations; (2) the application of the rule of restrictive interpretation, allegedly applied by
the Tribunal in Case No. A2, and the rule of contra proferentem; (3) the statements in Principle B
of the General Declaration and in Article II of the Claims Settlement Declaration that the work of
the Tribunal relates to claims of nationals of the United States or of Iran and not of any other
country; and (4) the fact that any broader interpretation would subject Iran to multiple litigation
on the same matter.

Claimant submits a certificate dated 22 February 1983 from the General Director of the Public
Registry of Panama certifying that SISA is a Panamanian corporation which was organized
under the laws of Panama on 9 November 1957 and that SISA remained so incorporated as of the
date of the certificate. A letter from Deloitte, Haskins and Sells, a firm of certified public
accountants, dated 1 September 1982 states that for the five years ending 30 June 1982 SEDCO
owned 100% of the stock of SISA. This evidence is not rebutted by Respondents. The Tribunal
therefore agrees with Claimant’s conclusion that “SEDCO, as the 100% shareholder of SISA,
obviously controls that company ... [and] is, therefore, entitled to present indirectly the claim of
SISA under Art. VII(2) because SISA, a Panamanian corporation, is not entitled to bring a claim
in its own behalf.”

Claimant SEDCO has filed indirect claims relating to SISA under Article VII(2) of the Claims
Settlement Declaration. This Article provides that claims of nationals include claims which are
“owned indirectly by such nationals [i.e., nationals of the United States or Iran as the case may
be] through ownership of capital stock or other proprietary interests in judicial persons, provided
that the ownership interests of such nationals, collectively, were sufficient at the time the claim
arose to control the corporation or other entity, and provided, further, that the corporation or
other entity is not itself entitled to bring a claim under the terms of this agreement.”

B. Jurisdiction Over the Claims Relating to SISA.

The Tribunal does not accept Respondents’ interpretation of Article VII(2). Preliminarily, the
Tribunal notes that it can conceive of no situation such as Respondents argument supposes, e.g.,
a U.S. parent corporation not jurisdictionally banned from pursuing a claim which its U.S.
subsidiary is precluded from asserting. This very impossibility of practical application renders
the proposition immediately dubious. Indeed, the Tribunal already has repeatedly allowed
indirect claims to be filed relating to foreign subsidiaries. In R.N. Pomeroy and The Islamic
Republic of Iran, Award No. 50-40-3 at 12 (8 June 1983), reprinted in 2 Iran-U.S. C.T.R. 372 at
377-78, this Chamber held that the Claimants, as owners of all the stock of a Liberian company,
“indirectly ...also own the claims of this corporation and are proper parties to assert them before
the Tribunal under Article VII, paragraph 2 of the Claims Settlement Declaration.” This
Chamber held similarly in American International Group and The Islamic Republic of Iran,
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The Islamic Republic of Iran on 10 September 1985 filed an interpretative request, Case No. A22, with the
Tribunal seeking an interpretation of the Claims Settlement Declaration provisions concerning indirect claims and
requesting a suspension of proceedings in all cases involving indirect claims pending an interpretation by the Full
Tribunal. No internal decision has been taken to stay proceedings as requested. Moreover, the Case No. A22 request
is not per se before the Tribunal in this Case. Even if a request were made in this Case, the Tribunal sees no
distinction between this issue and the issue presented by Case No. A20 discussed supra. The Tribunal therefore does
not find suspension of its proceedings in this Case appropriate. The present decision is taken, however, without
prejudice to any decision of the Full Tribunal in Case No. A22.

1

The claims filed are within the scope of Article II(1) of the Claims Settlement Declaration and
are brought against Respondents within the meaning of Article VII(3) of the Claims Settlement
Declaration. The Tribunal therefore concludes that it has jurisdiction over Claimant SEDCO’s
indirect claim relating to SISA. 1

Nor are Respondents’ arguments supporting their interpretation persuasive. The work of the
Tribunal, at least in the jurisdictional category of claim involved in this Case, does not involve
diplomatic espousal. See, The Islamic Republic of Iran and The United States of America,
Decision No. 32-A18-FT at 18-19 (6 April 1984). Moreover, as has repeatedly been held, the
task of the Tribunal is to interpret the relevant provisions of the Algiers Accords on the basis of
the Vienna Convention on the Law of Treaties, i.e., “in accordance with the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its object and purpose.” See,
e.g., The United States of America and The Islamic Republic of Iran, Decision No. 12-A1-FT at
3 and 5 (3 August 1982), reprinted in 1 Iran-U.S. C.T.R. 189 at 190-91; The Islamic Republic of
Iran and The United States of America, Decision No. 32-A18-FT at 14 (6 April 1984); The
United States of America and The Islamic Republic of Iran, Award No. 108-A16/582/591-FT at
15 (25 January 1984); and The United States of America and The Islamic Republic of Iran,
Decision No. 37-A17-FT at 16 (18 June 1985). The Tribunal’s practice concerning indirect
claims does not contradict Principle B of the General Declaration or Article II of the Claims
Settlement Declaration because the claim adjudicated is the claim of a U.S. national; Article
VII(2) merely serves to define what are “claims of nationals.” Lastly, Respondents’ argument
that they may be exposed simultaneously to litigation in various forums appears not to be a real
danger. Indeed, this Tribunal is not aware of any simultaneous litigation relating to an indirect
claim. Certainly an award of this Tribunal to a U.S. claimant filing an indirect claim would be
considered as total or partial satisfaction, as the case may be, of any claim of the foreign
corporation in a different forum.

Award No. 93-2-3 (19 December 1983) (wholly owned Bermudian subsidiaries), reprinted in 4
Iran-U.S. C.T.R. 96; Dames & Moore and The Islamic Republic of Iran, Award No. 97-54-3 (20
December 1983) (a Venezuelan subsidiary owned 90% by Claimant with the remaining 10%
held by two individuals (one American and one Venezuelan) each owning 5% as nominees of the
Claimant), reprinted at 4 Iran-U.S. C.T.R. 212; Schering Corporation and The Islamic Republic
of Iran, Award No. 122-38-3 (16 April 1984) (wholly owned Swiss subsidiaries); R. J. Reynolds
and The Islamic Republic of Iran, Award No. 145-35-3 (6 August 1984) (wholly owned Swiss
subsidiary); and Hyatt International Corporation et al and The Islamic Republic of Iran, Award
No. ITL 54-134-1 (17 Sept. 1985) (wholly owned Hong Kong subsidiary).

The Tribunal first of all reiterates that the indirect claim involved in this case is the claim of a
U.S. national, SEDCO. That claim arises from the indirect ownership interest of that U.S.
national in a foreign corporation, which in this case was established under the law of Iran. It is
true that in effect the direct owner of the claim being adjudicated is an entity established under
Iranian law. However, as this Tribunal has held, the place of incorporation is not, in itself,
determinative of corporate nationality. Indeed the test for indirect claims set forth in Article
VII(2) requires the ownership interest of U.S. nationals in the Iranian corporation to be very
significant.

Article VII of the Algiers Claims Settlement Declaration in no circumstances whatsoever
permits bringing of claim by an Iranian firm or company against the Government of Iran
or Iranian Governmental Agencies or instrumentalities.

Respondents argue that even if Article VII(2) may be used in a case such as this to file as indirect
claims the claims of foreign corporations, its use cannot be extended to authorize indirect claims
for corporations established under Iranian law (as is SEDIRAN):

1. Indirect Claims Relating to Corporations Organized under the Laws of Iran

Claimant SEDCO has also filed indirect claims relating to SEDIRAN under Article VII(2) of the
Claims Settlement Declaration. Respondents present additional objections to these indirect
claims. Alternatively, Claimant presents a direct claim for its shareholder interest in SEDIRAN.

C. Jurisdiction Over the Claims Relating to SEDIRAN

It may be shown that, at the appropriate time, such shareholders controlled the
corporation in fact, regardless of the total proportion of their shares. Also it may be
shown that such shareholders had sufficient voting strength or other rights to assert

Respondents argue that “control should be a financial one exercised through ownership of shares
and stock or similar proprietary interests but not administrative control.” The Tribunal, however,
has taken a slightly broader view of interests sufficient to control and indicated that such a right
of control may be demonstrated in various ways. In The Management of Alcan Aluminium
Limited, on Behalf of its Shareholders who are United States Nationals and Ircable Corporation,
Award No. 41-91-3 at 6 (3 May 1983), reprinted in 2 Iran-U.S. C.T.R. 294 at 297, it was stated,
inter alia, that

The Parties agree that SEDIRAN is an Iranian joint stock company and is not itself entitled to
bring a claim before this Tribunal. Therefore in order to take jurisdiction over SEDCO’s indirect
claim relating to SEDIRAN the Tribunal must satisfy itself that, in accordance with Article VII
(2) of the Claims Settlement Declaration, SEDCO’s “ownership interest” in SEDIRAN was
“sufficient at the time the claim arose to control” the latter corporation. The Parties disagree as to
the extent of the ownership interest of SEDCO in SEDIRAN and as to whether such interest was
sufficient at the time the claim arose to control the corporation.

2. SEDCO’s Ownership Interest in and Control of SEDIRAN
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SEDCO claims further that at the relevant jurisdictional times it had also become the legal owner
of 50 per cent of the shares, as Messrs. Carter and Thorne allegedly assigned their two shares to

There is further evidence that in 1975 SEDIRAN was recapitalized to reflect 1000 instead of 100
shares, whereby SEDCO came to own 498 shares or 49.8 per cent of the whole stock. This fact
has been confirmed indirectly also by Respondent NIOC, which submitted as evidence a Letter
No. 621/32 dated 3 December 1981 from the Ministry of Finance and Economic Affairs to
Discussing Committee of the Algerian Declaration in which SEDCO is referred to as the owner
of 498 out of the total of 1000 shares in SEDIRAN.

As to the shareholding, the evidence before the Tribunal shows that following SEDIRAN’s
founding in 1973 SEDCO directly owned 48 out of SEDIRAN’s 100 shares of equal value, two
further shares being owned by Messrs. Amos L. Carter, the first Managing Director of
SEDIRAN and a member of its Board of Directors designated by SEDCO, and Carl F. Thorne,
likewise a SEDCO-designated member of the Board of Directors of SEDIRAN and later the
successor to Mr. Carter as Managing Director. In Article 4 of SEDIRAN’s Articles of
Association this 50 per cent of the shares subscribed by non-Iranian parties are referred to as
Class A shares. Article 3 of the Protocol of Agreement signed 19 May 1973 by SEDCO, the
Pahlavi Foundation and Bank Bazargani, which defined their respective rights in regard to the
SEDIRAN joint venture, states that the Class A shares are to be “subscribed [to] by Sedco”.
Class B, comprised of the other 50 per cent, was subscribed to by the Iranian parties: 20 per cent
by the Pahlavi Foundation and 30 per cent by Bank Bazargani.

59 Int’l L. Rep. 406, 420 (Field, Sommers and Vagts, arbs., Award of 17 July 1975).
Article VII(2) seeks to determine when the ownership or other proprietary interests of a national
are great enough to characterize a claim owned indirectly as a claim of a national. Therefore it is
not de facto control as such which is important but rather the existence of ownership interests
sufficient to control. Actual control may be evidence of such ownership interests, but care must
be taken in evaluating factual control to distinguish between whether such control exists as a
matter of right or as a result of the sufferance of another party which itself has sufficient interests
to control. Claimant in the present case has based its control contention on a combination of
alleged 50 per cent ownership and alleged managerial control by SEDCO over SEDIRAN.

In general, “control” as applied to corporate operations is an elusive term, dealing as it
sometimes does with the degree of influence in fact or potentially exerted by some
persons within a complex structure over a multitude of actions taken by many others. In
differing legal contexts different aspects of that influence can assume greater or lesser
importance; sometimes actually exercised present control is more important than
potential but dormant control and sometimes the reverse is true.

The requirements necessary to establish “control” depend upon the context in which the
examination is made. As stated in Anaconda Company v. OPIC:

control; this would generally require ownership of 50 per cent or more of the shares.

On the other hand, the Tribunal is of the view that even a 49.8 percent of shareholding may be
enough for the purposes of Article VII (2), provided SEDCO can show that it had the right to
control SEDIRAN. Therefore attention has to be turned to SEDCO’s allegation concerning its
managerial control over SEDIRAN’s affairs.

The Tribunal does not believe, however, that in this Case it makes any difference whether
SEDCO’s ownership interest amounted to 49.8 or 50 percent. Even the latter degree of
shareholding by Class A owners, without proof of further indicia of control, would not in itself
be enough to fulfill the requirements of Article VII (2) of the Claims Settlement Declaration, as
also the Class B owners had the same 50 percent amount of the shares. Although the Class B
shares were divided between the Iranian entities - thereby making SEDCO by far the largest
single shareholder - there is no indication of such a division of interest between the two Iranian
groups as to make it possible for SEDCO to exercise control solely by virtue of its voting power.

The Tribunal finds particularly noteworthy the fact that the Iranian Class B shareholders likewise
granted one share to each of their two members of the Board of Directors and that Article 107 of
the Iranian Commercial Code requires that the members of the Board of Directors be
shareholders. In this sense, it can be seen that discounting from both the Class A and Class B
shareholders two shares, each category of shareholder owned fifty percent of the remaining
shares.

SEDCO on 12 April 1977. 2 Claimant submits a certification from Deloitte, Haskins and Sells
stating that for the five year period ending 30 June 1982 SEDCO owned 50% of SEDIRAN
stock. NIOC disputes the existence of a valid assignment, inter alia, on the ground that there is
no evidence that the permission of the Board of Directors was sought for the assignment, as
required by Article 11 of the Articles of Association.

The alleged assignments, copies of both of which have been submitted to the Tribunal, are virtually identicla and
read as follows: “FOR VALUE RECEIVED, the undersigned hereby sells and transfers to SEDCO, INC. his one
Registered Share in SEDIRAN DRILLING COMPANY represented by Certificate No. ...”

2

Article 5 of the Protocol of Agreement states:

agreed with a view toward the formation of SEDIRAN, a Private Joint-Stock Company,
under Iranian law .... [that] the Company shall be to secure contracts from oil companies
...for the drilling, completing, and working over of oil and gas wells ....

In the 19 May 1973 Protocol of Agreement, the basic constitutive instrument of SEDIRAN and
in which the shareholders contractually define their respective rights, SEDCO and its Iranian
partners

SEDCO argues that all of its business activity depends upon the maintenance of its reputation
and that consequently SEDCO demanded and received the contractual right to control the
operations of SEDIRAN and did in fact control such operations. Respondent NIOC replies that
the documents establishing SEDIRAN clearly demonstrate that the Iranian and United States
joint venturers had the right only to control jointly SEDIRAN and indeed did so.

594

The Board of Directors is authorized to delegate, partly or wholly, its powers to one or
several Directors, or to one or several representatives, shareholders or not; but they shall

Article 36

The relevant portions of Articles 36 and 39 of the Articles of Association, which evidently were
agreed to contemporaneously with execution of the Protocol of Agreement, provide:

The President [i.e., Managing Director] has, under supervision of the Board of Directors
all the authority of the Board of Directors, as mentioned in the Company Foundation
Issue.

The Iranian Ministry of Justice Notice of the Foundation of SEDIRAN Drilling Company on 30
May 1973 states in paragraph 10:

The Company shall initially open banking accounts with two banks, namely the Bank
Bazargani Iran, Teheran, Iran, and the First National Bank in Dallas, Texas, U.S.A. The
Company’s initial authorized capital shall be deposited into the Company’s account with
the Bank Bazargani Iran. It is the expressed intent of the Iran Group and Sedco that,
whenever possible, payments for work undertaken by the Company shall be made by the
oil company in U.S. Dollars into the account of the Company with the First National
Bank in Dallas. The Managing Director shall delegate signatory power to two senior
officials of Sedco in Dallas, Texas. The purpose of this delegation will be to allow the
said officials to operate the Company’s banking account with the First National Bank in
Dallas on behalf of the Managing Director ....

BANKING ARRANGEMENTS

Article 9 of that same Protocol provides:

The Managing Director of the Company shall be nominated by SEDCO, and the Deputy
Managing Director shall be nominated by the Iran Group. In accord with Article 36 of the
Articles of Association, the Board of Directors shall delegate to the Managing Director
all of the powers of the Board of Directors as more specifically defined in Article 39 of
the said Articles of Association. The Managing Director shall not, however, take any
decision involving, or resulting in, a capital expenditure of in excess of U.S. $250,000
without first securing the approval of the Board of Directors. (Emphasis added.)

The Board of Directors of the Company shall be composed of four members, two of
whom shall be nominated by the Iran Group [Class B shareholders], and two of whom
shall be nominated by SEDCO [Class A shareholders]. The Directors nominated by the
Iran Group shall nominate a Chairman of the Board of Directors, and the Directors
nominated by SEDCO shall nominate a Deputy Chairman.

BOARD OF DIRECTORS

The powers specified above are not limited and the Company’s Board of Directors or the
Managing Director within his powers, shall have unlimited authority to act on the
Company’s behalf in all matters relating thereto, ....

The Company’s Board of Directors shall be vested with fullest powers authorizing it to
handle the Company’s affairs, such as: ....

Article 39

fix in this event the term and the limits of each one’s powers.

NIOC also argues that the Board of Directors at its meeting on 22 May 1973 specifically limited
its grant of powers to the Managing Director by requiring that all “contracts, deeds and
documents committing the company” be signed jointly by the Managing Director and either Mr.
Sadr, Chairman of the Board of Directors, or Mr. Dehghan, Deputy Managing Director. The
Minutes of the Board Meeting dated 28 April 1975, which among other things record the election

Respondent NIOC notes that Article 5 of the Protocol of Agreement states that the Managing
Director shall not take any decision involving, or resulting in; a capital expenditure of in excess
of US$ 250,000 without first securing the approval of the Board of Directors.

According to Claimant, the documents described clearly indicate that the Managing Director of
SEDIRAN, an individual nominated by SEDCO, was delegated as required by Article 5 of the
Protocol of Agreement “all the powers of the Board of Directors stipulated in the Articles of
Association.” Although it might appear theoretically possible that the Board of Directors could
revoke the delegation of powers, it is argued that such an act would contradict the mandatory
delegation language of Article 5 of the Protocol Agreement. Moreover, as a practical matter
SEDCO, holding two of the four seats on the Board, had the power to block any such attempt.
Respondents argue, however, that the documents nonetheless indicate two limitations on
SEDCO’s power to control SEDIRAN.

Mr. Amos L. Carter was named as Managing Director at the Board meeting held 22 May 1973,
and Carl F. Thorne was named his successor as Managing Director at a Board meeting held 28
April 1975.

All contracts, deeds and documents committing the company shall be signed jointly by
Mr. Amos L. Carter, company’s Managing Director, and Mr. Djavad Sadr, Chairman of
the Board of Directors or Mr. Modjtaba Mahmoud Dehghan, Deputy Managing Director.

The Board at the same meeting also decided that,

The company’s Managing Director, under the supervision of the Board of Directors, shall
have all the powers of the Board of Directors stipulated in the Articles of Association.

The Board of Directors of SEDIRAN, as mandated by Article 5 of the Protocol of Agreement
and consistent with the Ministry of Justice Notice, resolved at a meeting held 22 May 1973 that
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3
As to the application of the continuous nationality requirement in the case of direct claims, see Lianosoff and The
Islamic Republic of Iran, Award No. 104-183-2 (20 January 1984); and Marks & Umann and The Islamic Republic
of Iran, Interlocutory Award No. 53-458-3 (26 June 1985).
4
This holding is without prejudice to the possibility of a case where a claim is held directly by the nationals of one
State Party but then, during the relevant jurisdictional period, is transferred to the foreign subsidiary of that national.
5
The transfer of shares and not the taking per se is of prime jurisdictional significance for it is the loss of
shareholder status that breaks the Claimant’s ownership of the indirect claim. In this regard, the Tribunal notes that
the shares of a company need not be transferred for expropriation to be found. In American International Group and
The Islamic Republic of Iran, Award No. 93-2-3 (19 December 1983), reprinted in 4 Iran-U.S. C.T.R. 96, de jure
expropriation was involved in a situation where “all insurance companies operating in Iran .... were proclaimed
nationalized .... by the Law of Nationalization of Insurance Corporations.” The Law of Nationalization of Insurance
Corporations did not cause the transfer of the shares of the insurance companies but rather ordered the liquidation of
such companies. Likewise, in Tippetts, Abbett, McCarthy, Stratton and The Islamic Republic of Iran, Award No.
141-7-2 (29 June 1984), de facto expropriation of Claimants’ interest in an Iranian entity was found despite the fact
that their shares in the entity were not officially transferred. As stated by the Tribunal, “[a] deprivation or taking of
property may occur .... even where legal title to the property is not affected.” Tippetts at 10-11. “[T]he form of the
measures of control or interference [with property] is less important than the reality of their impact.” Id. Lastly, it

The Tribunal concludes, infra, that the Government of Iran became the owner of all the
“ownership interests” in SEDIRAN by the application of Clause C of the Law for Protection and
Development of Iranian Industry to SEDIRAN on 2 August 1980. 5 By assuming ownership of

Article VII(2) of the Claims Settlement Declaration requires that claims be “owned continuously,
from the date on which the claim arose to the date on which this Agreement enters into force, by
nationals of that State.” The Tribunal has not previously addressed the continuous ownership
requirement in the context of an indirect claim. 3 It is apparent, however, that Article VII(2)
requires in such cases that the claim be owned indirectly and continuously, from the date on
which the claim arose to the date on which the Claims Settlement Declaration entered into force,
by nationals of the relevant State Party. 4

Respondent also objects to Claimant’s right to bring an indirect claim in view of the fact that “as
the shares [of SEDIRAN] were taken over by the Government, SEDIRAN’s claim on behalf of
SEDIRAN ...was not owned continuously by SEDCO.”

3. Continuous Ownership of the Indirect Claim

It may be true, in the light of the evidence submitted to the Tribunal, that SEDCO through the
Managing Director in fact controlled SEDIRAN at the time the claim arose. Moreover, it is
arguable that the Protocol of Agreement and the Articles of Association can be interpreted as
entitling SEDCO to such control. Given, however, the Tribunal’s holding infra as to the
continuous ownership of these indirect claims, the Tribunal need not decide whether SEDCO
possessed sufficient interests to control SEDIRAN at the time the claim arose in accordance with
Article VII(2) of the Claims Settlement Declaration.

of Mr. Thorne as the Managing Director, also provide for similar joint signing of contracts and
other commitments by the Managing Director and one of the two Iranian Board Members as was
the case earlier. Mr. Thorne testified at the March 1984 Hearing that this joint signature
requirement was later dispensed with by the Board of Directors. This position, however, is
disputed by Respondents.

The claims filed are within the scope of Article II(1) of the Claims Settlement Declaration and
are brought against Respondents within the meaning of Article VII(3) of the Claims Settlement
Declaration. The Tribunal therefore concludes that it has jurisdiction over SEDCO’s direct claim
for its shareholder interest in SEDIRAN.

must be seen that the shares also are not transferred when the assets of a company are taken, but not the company
itself. See Dames & Moore and The Islamic Republic of Iran, Award No. 97-54-3 at 22 (20 December 1983),
reprinted in 4 Iran-U.S. C.T.R. 212 at 223. The Tribunal’s decision in this Case is without prejudice to the
possibility that it might in other circumstances review the validity or lawfulness of an alleged share transfer. As
previously stated in American International Group and The Islamic Republic of Iran, Award No, 93-2-3 at 9 (19
December 1983), reprinted in 4 Iran-U.S. C.T.R. 96 at 102, the act of state doctrine present in many municipal
courts is not applicable before this Tribunal. Consequently the Tribunal may examine the validity of a transfer of
ownership by the Government of either State Party. As to states refusing to recognize extraterritorial attempts of
“public temporary administrators” to dispose of property of the administered corporation in third countries, see I.
Seidl-Hohenveldern, “The Impact of Public International Law on Conflict of Law Rules on Corporations,” 123
Recueil des Cours 1, 60-61 (1968).
6
The Tribunal’s jurisdictional conclusion does not foreclose the possibility as is the case here, see infra, that a de
facto expropriation may be found to have occurred at a date earlier than that resulting from the transfer of shares.

In the fall of 1978 SEDIRAN was operating ten land drilling rigs in Iran under two contracts and

1. Events to the End of 1978

A. Facts and Contentions of the Parties

III. EXPROPRIATION OF SEDIRAN

The Tribunal will examine its jurisdiction over the counterclaims asserted by Respondents along
with the merits of the claims to which they relate.

D. Jurisdiction Over Counterclaims.

Claimant alleges NIOC continued to refuse SEDIRAN’s demands for payment.
As to the eight rigs assigned to the OSCO contract during this same period, the number of rigs
provided under the contract was reduced to seven at the request on OSCO in a telex dated 27
February 1979. The Head of Drilling for the National Iranian Drilling Company in a letter on
OSCO stationary dated 28 March 1979 advised SEDCO “that this company desires for all
drilling rigs stipulated under contract No. 359-270-75-3 to be equipped to start operations as
soon as possible.” Claimant alleges that by 31 March 1979 three of the eight SEDIRAN rigs
under contract were restarted and that additional expatriate personnel were required to operate
the two remaining rigs. On 31 March 1979 Mr. Dehgahn, the Deputy Managing Director of
SEDIRAN, replied to the 28 March 1979 request stating,

OUR STATEMENT OF ACCOUNT AT FEBRUARY 29, 1979 SHOWS AN
ACCOUNT RECEIVABLE FROM SEGIRAN OF DOLLARS 4,054,204.

AS YOU ARE AWARE, RIGS 10 AND 11 ARE COMPLETELY STAFFED .... WE
AGAIN COMMENCED OPERATIONS FOR OSCO ON FEBRUARY 24/25 AND WE
WOULD SUBMIT FOR YOUR CONSIDERATION THAT IF A FORCE MAJEURE
SITUATION DID EXIST, IT ENDED WHEN DRILLING OPERATIONS AGAIN
STARTED IN IRAN.

On 18 March 1979 SEDIRAN telexed NIOC and Segiran, inter alia, that:

As regards the rigs under contract to NIOC, NIOC’s agent Segiran advised SEDIRAN via telex
on 4 January 1979 that “NIOC HAS DECIDED TO SUSPEND DRILLING OPERATIONS
...FOR A PERIOD OF FIFTEEN DAYS. YOU ARE THEREFORE REQUESTED TO
REMAIN ON STAND-BY ‘WITHOUT CREW’.” Subsequently Segiran in a letter dated 18
January 1979 advised SEDCO that “NIOC has decided that a Force Majeure situation has existed
as from (January 4th 1979) ....”

2. Events from January 1979 through June 1979

By 31 December 1978 SEDIRAN’s expatriate personnel had departed Iran. Claimant contends
that as a consequence of growing unrest OSCO ordered drilling activity suspended and requested
the evacuation of expatriate personnel from Iran. Respondent disputes that OSCO made such a
request and instead alleges that SEDCO abandoned its responsibilities to SEDIRAN.

Eight of the ten rigs were carrying out drilling activities for OSCO under Contract No. 3-75-270359. The remaining two rigs were working under Contract No. 3P/D-1 concluded with NIOC and
with Segiran acting as agent for NIOC. Claimant alleges that payments under these two contracts
essentially ceased in November of 1978.

Therefore, SEDCO did not continuously own the indirect claim relating to SEDIRAN as required
by Article VII(2) of the Claims Settlement Declaration. When a Claimant’s indirect ownership of
a claim directly owned by an foreign entity is interrupted by the taking of Claimant’s property
rights in that entity, the Claimant’s indirect claim is superseded by its direct claim as shareholder
for its expropriated interest. 6

Respondents object to the Tribunal’s jurisdiction over a direct claim by SEDCO for its
shareholder interest in SEDIRAN on the ground that it involves “the presentation of a new
statement of claim.” The Tribunal finds that the claims of SEDCO, whether considered
jurisdictionally as direct or indirect claims, rest essentially on the same facts, allegations and
legal theories. It is also noted that the Tribunal accepted a change from an indirect to direct claim
in a similar pleading context in Tippetts, Abbett, McCarthy, Stratton and The Islamic Republic
of Iran, Award No. 41-7-2 (29 June 1984). Respondents’ objection is therefore denied.

employed approximately 1900 people. SEDIRAN owned and operated a large support facility for
its operations in Ahwaz. This facility also housed an industry training school operated by
SEDIRAN.

SEDIRAN, Iran succeeded to all assets and liabilities, one such asset being the claims of
SEDIRAN against NIOC and Iran. This transfer of ownership of SEDIRAN to Iran necessarily
interrupted SEDCO’s indirect ownership of the claim of SEDIRAN.
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For the continuation of the work of eight drilling rigs ...which have already started, there
is an importunate necessity of two expatriate electricians.... In order to start operations of
all SEDCO [i.e., SISA] and Sediran rigs which are 14 altogether, we would need the
following expatriates. We would also like to add that none of these expatriates are
American.

“OILSERVCO AHWAZ (NIOC)” telexed SISA via “IROS LONDON” on 5 July 1979 stating
that the operation of SISA rigs under Contract 3-75-322-339 “CANNOT CONTINUE
WITHOUT PRESENCE OF YOUR AUTHORIZED REPRESENTATIVE IN AHWAZ. WE
...RECOMMEND THAT YOU NOMINATE AND INTRODUCE YOUR REPRESENTATIVE
TO THE COMPANY AS SOON AS POSSIBLE.” On 7 July 1979, Mr. Thorne, as President of
SISA and Managing Director of SEDIRAN, telexed OSCO stating that the “MANAGEMENT
OF SEDIRAN DRILLING COMPANY CONTINUED TO LOOK AFTER THE INTERESTS
OF BOTH SEDCO INTERNATIONAL [SISA] AND SEDIRAN DRILLING CO.”

3. Events from July 1979 to August 1980

Allegedly without Claimant’s knowledge, Mr. F. Farshtchi, Deputy Head of Drilling Operations
for SEDIRAN, wrote to Mr. S. Fakhraie, Manager of Drilling for NIOC, on 6 May 1979 noting
the need “to pay the salaries of our more than 1800 Iranian employees as well as other relevant
expenses” and requested NIOC “to pay in Rials 100 oercent [sic] of the payable amounts, for
Sedco and Sediran rigs which were operating during the month of Farvardin 1359.”

Claimant alleges that on 13 April 1979, NIOC cancelled the contract with respect to the five of
the original eight rigs that had not recommenced operations but that NIOC nonetheless
subsequently operated all eight rigs.

Allegedly without Claimant’s knowledge, Mr. M. Dehghan, Deputy Managing Director of
SEDIRAN in Iran, wrote to Dr. Nabegh, Esq. of NIOC on 4 August 1979:

AS YOU ARE AWARE OUR COMPANIES CONTINUE TO CARRY SOME 1900
PERSONNEL ON THE PAYROLL ....

SEDIRAN DOLLARS 9,521,801

WE SHOW ACCOUNTS RECEIVABLE FROM OSCO AT JULY 9, 1977 AS
FOLLOWS:

WE HAVE BEEN UNABLE TO SECURE ANY DEFINITIVE INFORMATION FROM
NIOC OR OSCO CONCERNING THE NUMBER OF RIGS WHICH YOU WILL
CONTINUE TO REQUIRE.... WE MUST ...BE ALLOWED TO EXPORT ANY RIGS
NOT REQUIRED ....

On 24 July 1979 SEDIRAN telexed NIOC concerning all ten SEDIRAN rigs inter alia stating.:
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Having allegedly received no satisfactory response to his telex of 24 July 1979, Mr. Thorne for
SEDIRAN formally terminated the OSCO contract via telex on 8 November 1979. As Managing
Director of SEDIRAN he also telexed Bank Barzargani Iran on 8 November 1979 stating:

Mr. Dehghan explained about the National Iranian Drilling Company, which is under
consideration and the formation of which was requested by the employees of all the
drilling companies. Its preliminaries and programme is being followed up by the National
Iranian Oil Company authorities. He further stated that after the National Iranian Drilling
Company is formed, all drilling activities in Iran will be taken over by this Company and
therefore, there will be no job in Iran for Sediran. He added that coincidently with the
formation of National Iranian Drilling Company, decisions will be made by NIOC with
regard to Sediran.

The above facts could be considered as the main reasons for the deterioration of
relationship between Sediran management and its employees.

Furthermore, Sedco exported two of their rigs from Iran ...during the most critical period
of revolution, without informing the Iranian Directors of the date and details of export....

Mr. Amir Hossein Jalali, the Alavi Foundation representative, criticising strongly against
Sedco’s non-cooperation and the indifferent attitude of the American directors with
respect to the Company’s problems difficulties and complexities, stated that: during the
past eight months, despite continuous requests by the Iranian members of the Board and
the Deputy Managing Director, for holding a Board Meeting, the American Directors
refused to come to Iran, and did not even give their proxies to other persons who could
attend the Board Meetings .... Furthermore, they not only did not cooperate technically
and financially, but were also asking for money to send the spare parts which were badly
and immediately required, whereas they had full knowledge that the Company was so
short of liquidity that it could not pay salaries and wages to its employees. No doubt the
American directors of the Company were in contact by telephone and telex, but
unfortunately, their contact was merely in order to obtain information and money if
possible ....

The shareholders or their representatives (representing 91% of the shares) were present as
indicated in the enclosed list [not attached to submission].

The Minutes of the Ordinary Annual General Meeting of SEDIRAN held on 15 October 1979
state:

Further to discussions held in meeting of 1.8.1979 and as it was explained in your
presence, Mr. Moosavi, Supervisor of Sediran Drilling Company and Sedco in Ahwaz
has resigned .... Consequently operation of the company in Ahwaz are left without
supervisor .... We, therefore, request you to assign a Superintendent on behalf of N.I.O.C.
to manage the affairs of the Company in Ahwaz to prevent ths [sic] shut-down of the
drilling operations.

IT HAS COME TO OUR ATTENTION THAT YOU HAVE BEEN PAYING OUT
FUNDS FROM ONE OR MORE OF THE ABOVE [bank] ACCOUNTS OF OUR
COMPANY WITHOUT THE AUTHORITY OF PERSONS AUTHORIZED TO SIGN
ON BEHALF OF OUR COMPANY .... YOU ARE HEREBY INSTRUCTED TO
MAKE NO FURTHER PAYMENTS WHATSOEVER FROM THE ABOVE
ACCOUNTS ....

Legal Bill No. 6738 dated 26/3/1358 (16 June 1979), Official Gazette No. 10012 dated 17/4/1358 (8 July 1979),
replaced Islamic Revolutionary Council Decree No. 2326 dated 29/1/1358 (18 April 1979), Official Gazette No.
9950 dated 5/2/1358 (25 April 1979).

7

THE DIRECTORS OF SEDIRAN HAVE NEVER ABANDONED THE COMPANY,
NOR ARE THEY UNABLE TO MANAGE THE COMPANY. THE DEPUTY

AS THE MANAGING DIRECTOR SEDIRAN AND AS REPRESENTATIVE OF THE
LARGEST SHAREHOLDER I HEREBY REJECT THIS ALLEGED
“APPOINTMENT”.

Claimant alleges it shortly thereafter learned of the appointment of provisional directors on 22
November 1979 and in a 12 December 1979 telex to NIOC stated:

IN VIEW OF YOUR FAILURE TO EXPORT OUR RIGS, YOUR FAILURE TO PAY
RECEIVABLES, AND OTHER BREACH OF CONTRACT, WE HAVE FOUND IT
NECESSARY TO FILE A COMPLAINT AGAINST YOU IN UNITED STATES
DISTRICT COURT....

CARL F. THORNE CONTINUES TO BE MANAGING DIRECTOR OF SEDIRAN
DRILLING COMPANY.

Mr. Thorne, as Managing Director of SEDIRAN, telexed on 4 December 1979, inter alia:

WE ARE IN RECEIPT OF TELEX [of 8 November 1979 whereby the OSCO Contract
was terminated by Carl F. Thorne] SIGNED BY EX-MANAGING DIRECTOR OF
YOUR COMPANY .... THE CONTENT OF THE TELEX DUE TO THE LACK OF
INFORMATION OF THE SEHDER [sic] IS COMPLETELY UNREALISTIC .... AS A
MATTER OF FACT YOU ARE AWARE THAT AMOUNTS COVERED BY
SEDIRAN APPROVED INVOICES ARE ALREADY REMITTED TO YOUR LOCAL
BANK ACCOUNT.

The Iranian Ministry of Industry and Mines by three letters dated 22 November 1979 named
respectively Mr. K. Mahdavi, Mr. F. Nazarnia and Mr. A. Sarrafi as provisional directors of
SEDIRAN pursuant to Legal Bill No. 6738, entitled “Legal Bill Concerning the Appointment of
Provisional Directors or Directors for Supervising Production, Industrial, Commercial,
Agricultural and Service Units Whether in Public or Private Sector” [“Legal Bill Appointing
Provisional Directors”], and Legal Bill No. 8780 dated 16/4/58. 7 On 29 November 1979 NIOC
telexed “SEDIRAN TEHRAN STATUARY [sic] DIRECTORS OF SEDIRAN” with a copy to
“SEDIRAN LONDON MR. CARL F. THORNE” stating:
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See, infra note 20.

Claimant notes that a copy of such an official act has never been submitted to it or the Tribunal
and argues that even if such an act occurred the clause was prima facie not applicable to
SEDIRAN. 8 Respondents further allege that “after [SEDIRAN] was taken over by the
Government, [the then government-controlled] SEDIRAN decided to exercise its right to

National Industries Organization of Iran Coordinating Council for Mines and Industries
Affairs

In the execution of paragraph (C) Article 1 of the Law for Protection and Development of
Industries in Iran as well as Article 4 of Bylaws for enforcement of the said Law a photo
copy of the order concerning application of paragraph (C) to SEDIRAN is forwarded
herewith for information and action.

On 2 August 1980 Clause C of the Protection and Development of Iranian Industries Act is
alleged by Respondents to have been applied to SEDIRAN and ownership of the shares of
SEDIRAN was thus transferred to Iran. Respondents allege that the 2 August order read:

Respondents state that “Mr. Dehghan [the Deputy Managing Director of SEDIRAN], left Iran
towards the end of 1979 ....”

WE VIEW THIS APPOINTMENT OF “TEMPORARY DIRECTORS” AS SIMPLY
ANOTHER STEP BY NIOC TO IMPROPERLY GAIN CONTROL OF SEDIRAN’S
ASSETS.

IT MUST ALSO BE NOTED THAT IT IS DOUBTFUL WHETHER THE VERY
DECREE [Legal Bill Appointing Provisional Directors] WHICH PURPORTS TO
AUTHORIZE THE APPOINTMENT OF DIRECTORS IS AT ALL VALID UNDER
IRANIAN OR INTERNATIONAL LAW, OR THAT, EVEN IF THE DECREE IS
OTHERWISE VALID, THAT THE “TEMPORARY DIRECTORS” WERE
PROPERLY APPOINTED IN ACCORDANCE WITH ITS TERMS. WE POINT OUT
THAT THE DECREE SPECIFICALLY REQUIRES THE APPROVAL OF THE
REVOLUTIONARY COUNCIL BEFORE IT BECOMES EFFECTIVE. FURTHER,
BEFORE TEMPORARY DIRECTORS MAY BE APPOINTED, THERE MUST BE A
SPECIFIC FINDING AND DETERMINATION BY THE APPROPRIATE MINISTRY
THAT THE CIRCUMSTANCES JUSTIFY THAT ACTION. NO EVIDENCE OF
REVOLUTIONARY COUNCIL APPROVAL OF THIS DECREE, NOR EVIDENCE
OF ANY MINISTRY DETERMINATION, HAS EVER BEEN PRESENTED TO
SEDIRAN.

MANAGING DIRECTOR OF THE COMPANY, AS WELL AS THE IRANIAN
BOARD MEMBERS, HAVE ALWAYS BEEN IN IRAN PERFORMING THEIR
DUTIES. INDEED, AS RECENTLY AS NOVEMBER OF 1979, A SHAREHOLDERS
MEETING WAS HELD. ATTENDED BY THE HOLDERS OF 91 PERCENT OF THE
SHARES INCLUDING ALL OF THE NON-IRANIAN OWNED SHARES.

As the Tribunal thus finds that the Treaty of Amity on the particular issue of what constitutes a
taking incorporates the rules of customary international law, the Tribunal decides to defer its
considerations regarding the Treaty to a later award, where the standard applicable to the
compensation payable for a taking will be dealt with, and where the validity and applicability of
the Treaty may be relevant issues.

The Tribunal notes that in a previous case (Sea-Land Service and the Islamic Republic of Iran,
Award No. 135-33-1 at 26 (22 June 1984), the Tribunal has found that “[t]here is nothing in ....
the Treaty [of Amity] which extends the scope of either State’s international responsibility
beyond those categories of acts already recognized by international law as giving rise to liability
for a taking.” The Tribunal in its present composition agrees.

Respondents argue that the Treaty of Amity is not applicable as a result of (1) the changes in
U.S.-Iranian relations since the revolution, (2) the signing of the Claims Settlement Declaration
and (3) the fact that the Treaty of Amity’s protections allegedly do not extend to non-U.S.
nationals.

Claimant contends that its claims of expropriation are governed by the Treaty of Amity between
the United States and Iran (“Treaty of Amity”) 9 or alternatively by customary international law.

1. The Applicable Law

B. Conclusions of the Tribunal

purchase the equipment [i.e., the rigs].”

Treaty of Amity, Economic Relations, and Consular Rights Between the United States of America and Iran, signed
15 August 1955, entered into force 16 June 1957, 284 U.N.T.S. 93, T.I.A.S. No. 3853, 8 U.S.T. 899.

9

It must be seen preliminarily that Clause C is not per se a formal decree of nationalization or
expropriation. The relevant portion of the Law for the Protection and Development of Iranian
Industries, Article 1, provides:

Noting Respondents’ assertions that Clause C of the Law for the Protection and Development of
Iranian Industries (“Clause C”) was applied to SEDIRAN, resulting in the transfer of the shares
of SEDIRAN to Iran, Claimant argues that its shareholder interest in SEDIRAN must be
regarded as having been expropriated at least by the date of the alleged application of that clause,
i.e., 2 August 1980. Respondents contend that the application of Clause C cannot be regarded as
a taking, expropriation or measure affecting property rights because (1) SEDIRAN was an
Iranian legal entity “with nothing but large amounts of debt” and that Clause C “is somehow to
be assimilated to a law that is enacted to cover Iranian companies in a state of bankruptcy ...,”
and (2) SEDCO abandoned SEDIRAN, thereby forfeiting any rights in SEDIRAN.

2. The 1980 Application of Clause C as a Taking
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The intent of the government is less important than the effects of the measures on the
owner, and the form of the measures of control or interference is less important than the

It is an established principle of international law that an act of expropriation does not require a
formal decree of nationalization. As this Tribunal stated in Tippets, Abbett, McCarthy, Stratton
and The Islamic Republic of Iran, Award No. 141-7-2 at 11 (29 June 1984):

In other words, it is argued, the Government of Iran as the representative of the nationalized
banks and the people (i.e., the “ultimate” creditor) would take possession of the property of
debtors in poor financial condition.

the reason for government’s intervention in the affairs of companies and units subject to
Clause (c) is that these companies and units had obtained substantial loans from banks for
construction or development purposes (like SEDIRAN), and in certain cases their net
assets were not sufficient to pay for their total debts. As the banks were nationalized, the
government intervened on behalf of the banks and the people and acted as their locum
tenens.

Clause A presents a classic formal decree of nationalization. Such a formal decree was present in
American International Group and The Islamic Republic of Iran, Award 93-2-3 at 14 (19
December 1983) (“all insurance companies operating in Iran, including Iran America, were
proclaimed nationalized effective June 25, 1979 by the Law of Nationalization of Insurance
Companies”), reprinted in 4 Iran-U.S. C.T.R. 96 at 105. In contrast to Clause A, Respondents
argue that:

a) In addition to oil, gas, railway, electricity and fisheries which have already been
nationalized, the following industries will be nationalized:
a1) Industries manufacturing metals with great consumption in industry ....
a2) Manufacturers and assembly of ships, airplanes and automobiles.
b) Large scale industry and mines whose owners (some of whom have fled the country)
have amassed great wealth through illegal relations with the past regime, unlawful abuse
of position and trampling of public rights, and whose management the government, by
Legal Bill No. 6738 dated 26/3/1358 (16/6/1979), has taken over. The shares of such
individuals will revert to government ownership....
c) Factories and institutions who have received substantial loans from banks for
establishment or expansion, will be owned by the government in the event that their total
debt exceeds net assets....
d) Factories and manufacturing institutions owned by the private sector, whose financial
and economic status is good and which are not covered by Paragraph (b), Article 1.
Based upon acceptance of lawful conditional ownership, their ownership will be legally
recognized by the government and will be placed under protection of the law.

Existing industry will be divided into four categories according to conditions, and each
category will be dealt with in a specific manner:

Article 1

reality of their impact.

When an action, as is the case with the application of Clause C, results in an outright transfer of
title rather than incidental economic injury, however, a taking must be presumed to have
occurred. The one exception to this rule, forfeiture for crime, is distinguishable because in such
cases the person(s) effected do not rightfully possess title to the property in question. 10 In the
present case Respondents concede, indeed forcefully argue, that the application of Clause C
resulted in the transfer of SEDCO’s shares in SEDIRAN to Iran. In this sense, SEDCO’s
property interest clearly was taken. 11 Respondents’ arguments concerning the financial condition
of SEDIRAN, although not relevant to the issue of whether a taking occurred, may yet bear on
the question of the value of what was taken.

It is also an accepted principle of international law that a State is not liable for economic injury
which is a consequence of bona fide “regulation” within the accepted police power of states. See
American Law Institute, Tentative Final Draft-Restatement, Foreign Relations Law of the United
States (Revised), Comment G to | 712 (15 July 1985) (“A state is not responsible for loss of
property or for other economic injury that is due to bona fide general taxations, to regulation,
forfeiture for crime, or other action of the kind that is commonly accepted as within the police
power of states, that does not discriminate against aliens....”); Kugele v. Polish State, [1931-32]
Ann. Dig. 69 (Upper Silesian Arbitral Tribunal) (series of license fees forcing closure of brewery
held not to be taking). See also Weston, “‘Constructive Takings’ under International Law: A
Modest Foray into the Problem of ‘Creeping Expropriation’,” 16 Vir. J. Int’l L. 103 (1975).

See also Harza Engineering and The Islamic of Iran, Award No. 19-98-2 at 9 (30 December
1982) (“[A] taking of property may occur under international law, even in the absence of a
formal nationalization or expropriation”), reprinted in 1 Iran-U.S. C.T.R. 499 at 504; Christie,
“What Constitutes a Taking of Property Under International Law?,” 38 Brit. Y.B. Int’l L. 307,
311 (1962) (“[A] State may expropriate property, where it interferes with it, even though the
State expressly disclaims any such intention”).

10
Other possible bases for determining whether an act should be regarded as a "taking" or as "regulation" include
inter alia (1) examining whether the "regulating" agency is acting more as an enterpriser than as a mediator, see, e.g.
Sax, "Takings and Police Power," 74 Yale L. J. 36, 61-67 (1964); and (2) ascertaining whether the "regulation" has
damaged the property to a substantial or excessive degree - sometimes called the "dimunition of value" or "gravity
of loss" test, see, e.g., Michelman, "Property, Utility and Fairness: Comments on the Ethical Foundations of 'Just
Compensation' Law," 80 Harv. L. Rev. 1165, 1201 (1967).
11
Claimant argues extensively that under the implementing Iranian regulations Clause C was not applied "bona fide"
to SEDIRAN. Claimant contends that this point "has certain important implications with respect to the proper
measure of damages due SEDCO under international law." The Tribunal will consider this argument, if appropriate,
when it considers the standard of compensation required.

As to Respondents’ argument that their actions may not be regarded as expropriatory because
SEDCO in December of 1978 abandoned SEDIRAN and SEDCO thereby lost its property
interest in SEDIRAN, the evidence simply does not support a finding of abandonment. Claimant
submits a letter from SEDIRAN to OSCO stating in part that the “Company [OSCO] suspended
Contractor operations during the last week of December, 1978, and verbally instructed
Contractor to remain on Standby Rate and be ready to recommence operations at any time.” This
letter was “[a]cknowledged and agreed” to on behalf of OSCO on 17 January 1979 by Mr. H.
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In addition, the Tribunal has regarded the appointment of such managers as an important factor
in finding a taking. See Starrett Housing and The Islamic Republic of Iran, Interlocutory Award

The Tribunal previously has held on numerous occasions that the appointment by Iran of
temporary managers is prima facie evidence that the entity involved is an Iranian controlled
entity within the meaning of Article VII(3) of the Claims Settlement Declaration. See Raygo
Wagner Equipment and Star Line Iran, Award No. 20-17-3 at 6 (15 December 1982), reprinted
in 1 Iran-U.S. C.T.R. 411 at 413; Rexnord and The Islamic Republic of Iran, Award No. 21-1323 at 8 (10 January 1983), reprinted in 2 Iran-U.S. C.T.R. 6 at 9-10; Cal-Maine Foods and The
Islamic Republic of Iran, Award No. 133-340-3 at 9-11 (11 June 1984); and Kimberly-Clark
Corp. and Bank Markazi Iran, Award No. 46-57-2 at 9 (25 May 1983), reprinted in 2 Iran-U.S.
C.T.R. 334 at 338.

Article 2 of this law provides that through the appointment of government directors “the earlier
directors and persons in charge will be stripped of their competence” and that unless the
appointments are nullified the shareholders have no right “in any way to appoint directors in
their stead.” According to Article 3, the government appointed directors “shall have all the
authorities necessary for managing the current and routine affairs.”

The circumstance focused upon by the Tribunal, however, occurred on 22 November 1979 when
Iran appointed, by identical letters, Messrs. Mahdavi, Nazarnia and Sarrafi as “provisional
director[s]” of SEDIRAN pursuant to “legal bill nos. 6738, dated 26/3/58 and 8780, dated
16/4/58.”

The evidence before the Tribunal suggests that during the summer and early fall of 1979
SEDCO, contrary to the Protocol of Agreement, was denied access to SEDIRAN funds and
deprived of its ability to participate in the management and control of SEDIRAN, circumstances
potentially evidencing a taking.

Claimant argues that although “[t]he respondents have admitted that the Iranian government has
‘taken over’ Sediran under the ostensible authority of the Act Concerning the Protection and
Expansion of Industries.... SEDCO would date the actual ‘taking’ somewhat earlier, as the actual
letters of appointment of Sediran’s ‘temporary directors’ are dated in late November of 1979.”
The Tribunal agrees that by 22 November 1979 SEDCO’s shareholder interest in SEDIRAN had
been taken by Iran.

3. The Events of Fall 1979 as a Taking

Bush. The Tribunal also can not help but take note of the grave political unrest present in Iran in
December of 1978, the assassination of Paul Grimm (the American Managing Director of
OSCO) on 24 December 1978 and the anti-Americanism then present generally and in the
Iranian oil industry specifically. In such circumstances giving rise to a reasonable apprehension
of danger, the departure of expatriate personnel and their families was legally justified regardless
of OSCO authorization. In addition, the Tribunal finds that SEDCO did all that reasonably could
be expected to resume SEDIRAN’s drilling operations in the first half of 1979 and throughout
1979 did not abandon its position within SEDIRAN.

When, as in the instant case, the seizure of control by appointment of “temporary” managers
clearly ripens into an outright taking of title, the date of appointment presumptively should be
regarded as the date of taking. The choice of the date of taking is not without significance
because the value of the shareholders’ expropriated interest may change dramatically during the
surrounding time. Selection of the earlier date of the appointment of government managers as the
time of taking is equitably most appropriate given that the Government of Iran and not SEDCO
became the chief architect of SEDIRAN’s fortunes at that point. For similar reasons, when
Germany sequestered property during the First World War and that property was mismanaged it
was held that such mismanagement constituted a “liquidation of the business” for which claimant
was entitled to compensation. See 2 M. Whiteman, Damages in International Law 1526-28
(1937) (relying upon Stanislas-Alfred de Montebello (France v. Germany), II Recueil des
decisions des tribunaux arbitraux mixtes 463 (1923), and Lallier, van Cassel et Cie (France v.
Germany), III Recueil des decisions des tribunaux arbitraux mixtes 124 (1924)). It is legally the
most appropriate date because valuation must discount the effect of expropriatory acts. See
American International Group and The Islamic Republic of Iran, Award No. 93-2-3 at 17-18 (19
December 1983), reprinted in 4 Iran-U.S. C.T.R. 96 at 107.

No. 32-24-1 at 52 (21 December 1983) (“There can be little doubt that at least at the end of
January 1980 the Claimants had been deprived of the effective use, control and benefits of their
property rights.... . [b]y that time the Ministry of Housing had appointed [a] Temporary
Manager....”), reprinted in 4 Iran-U.S. C.T.R. 122 at 154; see also Tippetts Abbett, McCarthy,
Stratton and The Islamic Republic of Iran, Award No. 141-7-2 at 8-10 (29 June 1984). The
appointment of conservators, managers or inspectors, often has been regarded as a highly
significant indication of expropriation because of the attendent denial of the owner’s right to
manage the enterprise. See Sohn & Baxter, “Responsibility of States for Injuries to Aliens,” 55
Am. J. Int’l L. 545, 558-59 (1961) (Harvard Draft Convention on the International Responsibility
of States for Injuries to Aliens, Comments on paragraph 3(a)); American Law Institute, supra,
Reporters’ Note 6 to | 712; OECD Draft Convention on the Protection of Foreign Property,
Comments to Article 3, reprinted in Haight, “International Organizations OECD Resolution on
the Protection of Foreign Property,” 2 Int’l Law. 326 (1968); Board of Editors, “The Measures
Taken by the Indonesian Government Against Netherlands Enterprises,” 5 Nederland Tijdschrift
voor International Recht 227, 242 (1958) (“Thus the taking over of the rights of control over the
property from the owners of the enterprises in itself constitutes confiscation”); Christie, supra at
337 (“the most fundamental right that an owner of property has is the right to participate in its
control and management”).

When, as in the instant case, it also is found that on the date of the government appointment of
“temporary” managers there is no reasonable prospect of return of control, a taking should
conclusively be found to have occurred as of that date. Christie, supra at 337. The Tribunal notes
that Legal Bill No. 6738 does not prescribe the length of government control and does not detail
“provisions calling for judicial or administrative determination of whether the property should be
returned to its original owners.” Id. As stated by this Tribunal in Starrett Housing and The
Islamic Republic of Iran, Interlocutory Award No. 32-24-1 at 53 (21 December 1983), reprinted
in 4 Iran-U.S. C.T.R. 122 at 155, “it is notorious that at least after 4 November 1979, the date
when the hostage crisis began, all American companies with projects in Iran were forced to leave
their projects and had to evacuate their personnel.” Furthermore, as noted by the Deputy
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AWARD OF THE TRIBUNAL.

12
The finding of the Tribunal as to the date of taking of SEDIRAN does not preclude the possibility that during the
Tribunal's valuation of SEDIRAN, assets of SEDIRAN may be found to have been taken at an even earlier date.

Parviz Ansari Moin
Dissenting Opinion

Charles N. Brower
Concurring Opinion

Nils Mangard
Chairman Chamber Three

Dated, The Hague 24 October 1985

SEDCO, Inc.’s shareholder interest in SEDIRAN Drilling Company was expropriated by the
Islamic Republic of Iran on 22 November 1979.

SEDCO, Inc.’s indirect claims relating to SEDIRAN Drilling Company are dismissed for lack of
jurisdiction.

The Tribunal possesses jurisdiction over the indirect claims of SEDCO, Inc. relating to SEDCO
International, S.A. and the direct claim of SEDCO, Inc. for its shareholder interest in SEDIRAN
Drilling Company.

SEDCO, Inc. is a national of the United States of America within the meaning of Articles II(1)
and VII(1) of the Claims Settlement Declaration.

THE TRIBUNAL HEREBY AWARDS AS FOLLOWS:

For the foregoing reasons,

III.

The Tribunal thus concludes that Claimant was deprived of its shareholder interest in SEDIRAN
by the Government of Iran on 22 November 1979. 12

Managing Director of SEDIRAN at its Ordinary Annual General Meeting on 15 October 1979,
Iran’s intention to form the National Iranian Drilling Company necessarily meant that “all
drilling activities in Iran will be taken over” and that “there will be no job in Iran for Sediran.”
The appointed managers were thus “temporary” not in the sense that control would be returned
to SEDCO but only in the eventuality of SEDIRAN becoming utterly defunct.
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delivers the following Judgment:

as Deputy Agent and Counsel;

and

as Counsel and Advocates,

Guinea,

and

Mr. Yérim Thiam, Advocate, President of the Senegalese Bar, Dakar, Senegal,
Mr. Nicholas Howe, Solicitor, Howe & Co., London, United Kingdom,

2.
On 13 January 1998, the Registrar was notified of the appointment of Mr. Bozo Dabinovic,
Commissioner for Maritime Affairs of Saint Vincent and the Grenadines, as Agent of Saint

1.
On 13 January 1998, the Agent of Saint Vincent and the Grenadines filed in the Registry of
the Tribunal a Request for the prescription of provisional measures in accordance with
article 290, paragraph 5, of the United Nations Convention on the Law of the Sea (hereinafter
“the Convention”) concerning the arrest and detention of the vessel M/V Saiga (hereinafter “the
Saiga”). The Request was accompanied by a copy of the Notification submitted by Saint
Vincent and the Grenadines to the Republic of Guinea on 22 December 1997 (hereinafter “the
Notification of 22 December 1997”) instituting arbitral proceedings in accordance with
Annex VII to the Convention in respect of a dispute relating to the Saiga. A certified copy of the
Request was sent on the same day by the Registrar of the Tribunal to the Minister for Foreign
Affairs of Guinea in Conakry and also in care of the Ambassador of Guinea to Germany.

Introduction

after deliberation,

Mr. Richard Plender, Q.C., Barrister, London, United Kingdom,

Mr. Carl Joseph, Attorney General and Minister of Justice of Saint Vincent and the
Grenadines,

composed as above,

THE TRIBUNAL,

as Counsel,

Mr. Namankoumba Kouyate, Chargé d’Affaires, Embassy of Guinea, Bonn, Germany,
Mr. Rainer Lagoni, Professor at the University of Hamburg and Director of the Institute
for Maritime Law and Law of the Sea, Hamburg, Germany,
Mr. Mamadi Askia Camara, Director of the Division of Customs Legislation and
Regulation, Conakry, Guinea,
Mr. André Saféla Leno, Judge of the Court of Appeal, Conakry, Guinea,

and

Mr. Maurice Zogbélémou Togba, Minister of Justice and Garde des Sceaux of Guinea,

as Agent and Counsel;

Mr. Hartmut von Brevern, Attorney at Law, Röhreke, Boye, Remé, von Werder,
Hamburg, Germany,

represented by

as Agent;

Mr. Carlyle D. Dougan, Q.C., High Commissioner of Saint Vincent and the Grenadines
to the United Kingdom,

Saint Vincent and the Grenadines,

between

In the M/V “SAIGA” (No.2) case

President MENSAH; Vice-President WOLFRUM; Judges ZHAO, CAMINOS,
MAROTTA RANGEL, YANKOV, KOLODKIN, PARK, BAMELA ENGO,
NELSON, CHANDRASEKHARA RAO, AKL, ANDERSON, VUKAS,
WARIOBA, LAING, TREVES, MARSIT, EIRIKSSON, NDIAYE; Registrar
CHITTY.

represented by

Present:
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2.
the written and oral proceedings before the International Tribunal for the Law of
the Sea shall comprise a single phase dealing with all aspects of the merits (including
damages and costs) and the objection as to jurisdiction raised in the Government of
Guinea’s Statement of Response dated 30 January 1998;

1.
the dispute shall be deemed to have been submitted to the International Tribunal
for the Law of the Sea on the 22 December 1997, the date of the Notification by St.
Vincent and the Grenadines;

Further to the recent exchange of views between the two Governments, including
through the good offices of the President of the International Tribunal for the Law of the
Sea, the Government of Guinea agrees that submission of the dispute to the International
Tribunal for the Law of the Sea shall include the following conditions:

Mr. Bozo Dabinovic
Agent and Maritime Commissioner of
St. Vincent and the Grenadines
…
Hamburg, 20.02.1998
…
Upon the instruction of the Government of the Republic of Guinea I am writing to inform
you that the Government has agreed to submit to the jurisdiction of the International
Tribunal for the Law of the Sea in Hamburg the dispute between the two States relating
to the MV “SAIGA”. The Government therefore agrees to the transfer to the
International Tribunal for the Law of the Sea of the arbitration proceedings instituted by
St. Vincent and the Grenadines by Notification of 22 December 1997. You will find
attached hereto written instructions from the Minister of Justice to that effect.

4.
By a letter dated 20 February 1998, the Agent of Guinea notified the Tribunal of the
Exchange of Letters of the same date (hereinafter “the 1998 Agreement”) constituting an
agreement between Guinea and Saint Vincent and the Grenadines, both of which are parties to
the Convention, to transfer the arbitration proceedings, instituted by Saint Vincent and the
Grenadines by the Notification of 22 December 1997, to the International Tribunal for the Law
of the Sea. The 1998 Agreement is as follows:

4.
the International Tribunal for the Law of the Sea shall address all claims for
damages and costs referred to in paragraph 24 of the Notification of 22 December 1997
and shall be entitled to make an award on the legal and other costs incurred by the
successful party in the proceedings before the International Tribunal;

3.
In accordance with article 24, paragraph 3, of the Statute of the Tribunal (hereinafter “the
Statute”), States Parties to the Convention were notified of the Request for the prescription of
provisional measures by a note verbale from the Registrar dated 20 February 1998. Pursuant to
the Agreement on Cooperation and Relationship between the United Nations and the Tribunal,
the Registrar notified the Secretary-General of the United Nations of the Request on
20 February 1998.

Annex

AGREED TIMETABLE FOR PROCEEDINGS BEFORE THE
INTERNATIONAL TRIBUNAL FOR THE LAW OF THE SEA

In re: m/v Saiga
(St. Vincent and the Grenadines v. Republic of Guinea)

(Signed)
Hartmut von Brevern
Agent of the Republic of Guinea
…

I look forward to receiving your early response.
Yours sincerely,

The agreement of the Government of St. Vincent and the Grenadines to the submission
of the dispute to the International Tribunal on these conditions may be indicated by your
written response to this letter. The two letters shall constitute a legally binding
Agreement (“Agreement by Exchange of Letters”) between the two States to submit the
dispute to the International Tribunal for the Law of the Sea, and shall become effective
immediately. The Republic of Guinea shall submit the Agreement by Exchange of
Letters to the President of the International Tribunal for the Law of the Sea immediately
after its conclusion. Upon confirmation by the President that he has received the
Agreement and that the International Tribunal is prepared to hear the dispute the
arbitration proceedings instituted by the Notification dated 22 December 1997 shall be
considered to have been transferred to the jurisdiction of the International Tribunal for
the Law of the Sea.

5.
the Request for the Prescription of Provisional Measures submitted to the
International Tribunal for the Law of the Sea by St. Vincent and the Grenadines on
13 January 1998, the Statement of Response of the Government of Guinea dated
30 January 1998, and all subsequent documentation submitted by the parties in
connection with the Request shall be considered by the Tribunal as having been
submitted under Article 290, paragraph 1, of the Convention on the Law of the Sea and
Article 89, paragraph 1, of the Rules of the Tribunal.

3.
the written and oral proceedings shall follow the timetable set out in the Annex
hereto;

Vincent and the Grenadines. On 20 January 1998, the appointment of Mr. Hartmut von Brevern,
Attorney at Law, Hamburg, as Agent of Guinea, was notified to the Registrar.
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_________________________

Memorial to be filed by St. Vincent and the Grenadines
Counter-Memorial to be filed by Republic of Guinea
Reply to be filed by St. Vincent and the Grenadines
Rejoinder to be filed by Republic of Guinea
Oral arguments

(Signed)
Carl L. Joseph
Attorney General.
…

Yours sincerely,

I remain Sir,

On behalf of the Government of St. Vincent and the Grenadines I have the honour to
confirm that my Government agrees to the submission of the dispute to the International
Tribunal for the Law of the Sea subject to the conditions set out in your letter of
20th February 1998. A copy of this letter is attached hereto.

Mr. Hartmut von Brevern,
…
Hamburg
…
20th February 1998
…
I am in receipt of your letter of 20th February 1998 addressed to Mr. Bozo Dabinovic,
Agent and Maritime Commissioner of St. Vincent and the Grenadines, in relation to the
Arbitration proceedings concerning the M/V “Saiga” as well as the request for
provisional measures.

19 June 1998
18 September 1998
30 October 1998
11 December 1998
February 1999

6.
In accordance with articles 59 and 60 of the Rules, the Tribunal, having ascertained the
views of the parties, fixed by Order dated 23 February 1998 the following time-limits for the
filing of pleadings in the case: 19 June 1998 for the Memorial of Saint Vincent and the

5.
By Order dated 20 February 1998, the Tribunal decided that “the Notification submitted by
Saint Vincent and the Grenadines on 22 December 1997 instituting proceedings against Guinea
in respect of the M/V ‘Saiga’ shall be deemed to have been duly submitted to the Tribunal on
that date” and that “the request for the prescription of provisional measures … be considered as
having been duly submitted to the Tribunal under article 290, paragraph 1, of the Convention and
article 89, paragraph 1, of the Rules of the Tribunal” (hereinafter “the Rules”). By the same
Order, the case was entered in the List of cases as: The M/V “SAIGA” (No. 2) case.
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Unanimously,

Unanimously,

Unanimously,

Unanimously,

10. States Parties to the Convention were notified of the 1998 Agreement and of the Orders of
20 and 23 February and 11 March 1998, by a note verbale from the Registrar dated
14 April 1998. The Secretary-General of the United Nations was also notified on the same date.

9.
A copy of the Order was transmitted to the parties on 11 March 1998 in accordance with
article 94 of the Rules.

Reserves for consideration in its final decision the submission made by Guinea for
costs in the present proceedings.

4.

Decides that Saint Vincent and the Grenadines and Guinea shall each submit the
initial report referred to in article 95, paragraph 1, of the Rules as soon as possible and
not later than 30 April 1998, and authorizes the President to request such further reports
and information as he may consider appropriate after that date.

3.

Recommends that Saint Vincent and the Grenadines and Guinea endeavour to find
an arrangement to be applied pending the final decision, and to this end the two States
should ensure that no action is taken by their respective authorities or vessels flying their
flag which might aggravate or extend the dispute submitted to the Tribunal.

2.

Guinea shall refrain from taking or enforcing any judicial or administrative measure
against the M/V Saiga, its Master and the other members of the crew, its owners or
operators, in connection with the incidents leading to the arrest and detention of the
vessel on 28 October 1997 and to the subsequent prosecution and conviction of the
Master.

Prescribes the following provisional measure under article 290, paragraph 1, of the
Convention:

1.

8.
By Order dated 11 March 1998, the Tribunal decided upon the Request for the prescription
of provisional measures as follows:

7. Notice of the Orders of 20 and 23 February 1998 was communicated to the parties and
copies thereof were subsequently transmitted to them by the Registrar.

Grenadines, 18 September 1998 for the Counter-Memorial of Guinea, 30 October 1998 for the
Reply of Saint Vincent and the Grenadines and 11 December 1998 for the Rejoinder of Guinea.

14. By Order of 18 January 1999, the President fixed 8 March 1999 as the date for the opening
of the oral proceedings.

13. On 16 October 1998, Guinea submitted its Counter-Memorial to the Tribunal, a copy of
which was transmitted to the Agent of Saint Vincent and the Grenadines on 19 October 1998.
The Reply of Saint Vincent and the Grenadines was filed in the Registry on 20 November 1998.
A copy of the Reply was communicated to the Agent of Guinea on 24 November 1998. The
Rejoinder of Guinea was filed in the Registry on 28 December 1998. A copy of the Rejoinder
was sent to the Agent of Saint Vincent and the Grenadines on 29 December 1998.

12. By a letter dated 8 September 1998, the Agent of Guinea requested an extension of the
time-limit fixed for the submission of its Counter-Memorial. The President, having ascertained
the views of the parties, by Order of 16 September 1998, extended the time-limit for the
submission of the Counter-Memorial of Guinea to 16 October 1998. Subsequently, after having
ascertained the views of the parties, the Tribunal, by Order of 6 October 1998, extended to
20 November 1998 the time-limit for the filing of the Reply of Saint Vincent and the Grenadines
and to 28 December 1998 the time-limit for the filing of the Rejoinder of Guinea.

11. On 19 June 1998, Saint Vincent and the Grenadines transmitted its Memorial by facsimile
to the Tribunal. A copy of the Memorial was sent on 22 June 1998 to the Agent of Guinea. The
original of the Memorial and documents in support were filed in the Registry on 22 June 1998
and on 1 July 1998.

19. At a meeting with representatives of the parties on 2 March 1999, the President ascertained
the views of the parties regarding the procedure for the oral proceedings and the order and timing
of presentation by each of the parties. In accordance with article 76 of the Rules, the President
also indicated to the parties the points or issues which the Tribunal would like them specially to
address.

18. After the closure of the written proceedings and prior to the opening of the oral
proceedings, the Tribunal held initial deliberations on 1, 2 and 5 March 1999 in accordance with
article 68 of the Rules.

17. On 1 March 1999, the Registrar was informed of the death of the Agent of Saint Vincent
and the Grenadines, Mr. Bozo Dabinovic, and of the appointment of Mr. Carlyle D. Dougan,
High Commissioner of Saint Vincent and the Grenadines to the United Kingdom, as the Agent of
Saint Vincent and the Grenadines.

16. Pursuant to article 72 of the Rules, information regarding witnesses and experts was
submitted by the parties to the Tribunal on 19 February 1999, and on 1 and 4 March 1999.

15. At a meeting with the representatives of the parties on 4 February 1999, the President
ascertained the views of the parties regarding issues to be addressed by evidence or submissions
during the oral proceedings and requested the parties to complete the documentation in
accordance with article 63, paragraphs 1 and 2, and article 64, paragraph 3, of the Rules.

608

23. On 10 March 1999, after the re-examination of Mr. Stewart by Mr. Plender, the Agent of
Guinea requested permission to address a further question to the witness. The request was
denied by the President, who ruled that further cross-examination was not permitted except
where new matters had been introduced in re-examination.

Mr. Orlov gave evidence in Russian and Mr. Niasse in Wolof. The necessary arrangements were
made for the statements of those witnesses to be interpreted into the official languages of the
Tribunal. In the course of their testimony, Mr. Niasse and Mr. Stewart responded to questions
put to them by the President.

Mr. Mikhaylo Alexandrovich Orlov, Master of the Saiga (examined by
Mr. Plender, cross-examined by Mr. von Brevern and Mr. Lagoni, re-examined by Mr. Plender);
Mr. Laszlo Merenyi, Superintendent of Seascot Shipmanagement Ltd. (examined by
Mr. Plender, cross-examined by Mr. von Brevern and Mr. Lagoni, re-examined by Mr. Plender);
Mr. Djibril Niasse, painter on board the Saiga (examined by Mr. Thiam, cross-examined
by Mr. von Brevern and Mr. Lagoni, re-examined by Mr. Thiam);
Mr. Allan Stewart, Managing Director of Seascot Shipmanagement Ltd. (examined by
Mr. Plender, cross-examined by Mr. von Brevern and Mr. Lagoni, re-examined by Mr. Plender).

22. At public sittings held on 8, 9 and 10 March 1999, the following witnesses were called by
Saint Vincent and the Grenadines:

For Guinea:
Mr. Hartmut von Brevern,
Mr. Maurice Zogbélémou Togba,
Mr. Rainer Lagoni,
Mr. Mamadi Askia Camara.

Mr. Carlyle D. Dougan,
Mr. Richard Plender,
Mr. Carl Joseph,
Mr. Yérim Thiam,
Mr. Nicholas Howe.

For Saint Vincent and the Grenadines:

21. From 8 to 20 March 1999, the Tribunal held 18 public sittings. At these sittings the
Tribunal was addressed by the following:

20. Prior to the opening of the oral proceedings, the parties submitted documents required
under paragraph 14 of the Guidelines concerning the Preparation and Presentation of Cases
before the Tribunal. The parties also transmitted further documents, in conformity with
article 71 of the Rules. Copies of the documents of each party were communicated to the other
party.

photographs of Mr. Sergey Klyuyev, Second Officer of the Saiga, and Mr. Niasse, painter
employed on the ship, showing injuries alleged to have been suffered by them as a result of
the force used to arrest the Saiga;

a nautical chart showing areas off the coast of Guinea;

a nautical chart showing the courses said to have been taken by the Saiga and the Guinean
patrol boats, respectively;

a radiograph said to be that of Mr. Niasse;

a handwritten statement said to be a report by the Chief of the Guinean joint mission of
Customs and Navy patrol vessels.

-

-

-

-

-

27. Pursuant to article 67, paragraph 2, of the Rules, copies of the pleadings and documents
annexed thereto, the Notification of 22 December 1997 and the 1998 Agreement were made
accessible to the public from the date of opening of the oral proceedings. In accordance with
article 86 of the Rules, a transcript of the verbatim record of each public sitting of the hearing
was prepared and circulated to the judges sitting in the case. Copies of the transcripts were also
circulated to the parties and made available to the public in printed and electronic form.

The original or a certified copy of each exhibit was delivered to the Registrar and duly
registered.

photographs said to show damage to the Saiga and equipment on board as a result of the
attack by the Guinean authorities;

-

26. In the course of the testimony of witnesses a number of exhibits were presented, including
the following:

25. A written and signed statement of each of the witnesses was submitted by the party calling
the witness.

On behalf of Saint Vincent and the Grenadines,
in the Memorial:

Mr. Léonard Bangoura, Commander, Deputy to the Chief of the National Mobile
Customs Brigade (examined by Mr. von Brevern and Mr. Lagoni, cross-examined by
Mr. Plender and Mr. Thiam, re-examined by Mr. Lagoni);
Mr. Mangué Camara, Sub-Lieutenant, Customs Inspection Officer (examined by Mr. von
Brevern, cross-examined by Mr. Thiam, re-examined by Mr. M. A. Camara and Mr. von
Brevern);
Mr. Ahmadou Sow, Lieutenant, Naval Staff Officer (examined by Mr. Lagoni, crossexamined by Mr. Thiam, re-examined by Mr. Lagoni).

As in the original.

(8) Guinea is liable for damages as a result of the aforesaid violations with interest
thereon; and

(7) Guinea immediately return the equivalent in United States Dollars of the discharged
oil and return the Bank Guarantee;

[...]

(5) the citing of St. Vincent and the Grenadines as the flag state of the m/v “Saiga” in the
criminal courts and proceedings instituted by Guinea violates the rights of St Vincent and
the Grenadines under the 1982 Convention;

(4) Guinea has violated Articles 292(4) and 296 of the Convention in not releasing the
m/v “Saiga” and her crew immediately upon the posting of the guarantee of US$400,000
on 10 December 1997 or the subsequent clarification from Crédit Suisse on
11 December;

(3) Guinea did not lawfully exercise the right of hot pursuit under Article 111 of the
Convention in respect of the m/v “Saiga” and is liable to compensate the m/v “Saiga”
pursuant to Article 111(8) of the Convention;

(2) subject to the limited exceptions as to enforcement provided by Article 33(1)(a) of the
Convention, the customs and contraband laws of Guinea, namely inter alia Articles 1 and
8 of Law 94/007/CTRN of 15 March 1994, Articles 316 and 317 of the Code des
Douanes, and Articles 361 and 363 of the Penal Code, may in no circumstances be
applied or enforced in the exclusive economic zone of Guinea;

(1) the actions of Guinea (inter alia the attack on the m/v “Saiga” and its crew in the
exclusive economic zone of Sierra Leone, its subsequent arrest, its detention and the
removal of the cargo of gasoil, its filing of charges against St. Vincent and the
Grenadines and its subsequently issuing a judgment against them) violate the right of St.
Vincent and the Grenadines and vessels flying its flag to enjoy freedom of navigation
and/or other internationally lawful uses of the sea related to the freedom of navigation, as
set forth in Articles 56(2) and 58 and related provisions of the Convention;

the Government of St. Vincent and the Grenadines asks the International Tribunal to
adjudge and declare that:

28. In the Memorial and in the Counter-Memorial, the following submissions were presented
by the parties:

24. At public sittings held on 12 and 13 March 1999, the following witnesses were called by
Guinea:
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(9) Guinea shall pay the costs of the Arbitral proceedings and the costs incurred by
St. Vincent and the Grenadines.

In the Reply and in the Rejoinder, the following submissions were presented by the parties:

As in the original.

[(vi)...]

(v)
the citing of St. Vincent and the Grenadines in proceedings instituted by the
Guinean authorities in the criminal courts of the Republic of Guinea in relation to the
M.V. Saiga violated the rights of St. Vincent and the Grenadines under UNCLOS;

(iv) the Republic of Guinea has violated Articles 292(4) and 296 of UNCLOS in not
releasing the M.V. Saiga and her crew immediately upon the posting of the guarantee of
US$400,000 on 10th December 1997 or the subsequent clarification from Crédit Suisse
on 11th December 1997;

(iii) Guinea did not lawfully exercise the right of hot pursuit under Article 111 of
UNCLOS in respect of the M.V. Saiga and is liable to compensate the M.V. Saiga
according to Article 111(8) of UNCLOS;

(ii)
subject to the limited exceptions as to enforcement provided by Article 33(1)(a)
of UNCLOS, the customs and contraband laws of the Republic Guinea may in no
circumstances be applied or enforced in the exclusive economic zone of the Republic of
Guinea;

(i)
the actions of the Republic of Guinea violated the right of St. Vincent and the
Grenadines and of vessels flying her flag to enjoy freedom of navigation and/or other
internationally lawful uses of the sea, as set forth in Articles 56(2) and 58 and related
provisions of UNCLOS;

St. Vincent and the Grenadines adheres to her request that the International Tribunal
should adjudge and declare that:

On behalf of Saint Vincent and the Grenadines,
in the Reply:

29.

the Government of the Republic of Guinea asks the International Tribunal to dismiss the
Submissions of St. Vincent and the Grenadines in total and to adjudge and declare that
St. Vincent and the Grenadines shall pay all legal and other costs the Republic of Guinea
has incurred in the M/V “SAIGA” cases nos.1 and 2.

On behalf of Guinea,
in the Counter-Memorial:
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(3) Guinea did not lawfully exercise the right of hot pursuit under Article 111 of the
Convention in respect of the m/v “Saiga” and is liable to compensate the
m/v “Saiga” pursuant to Article 111(8) of the Convention;

(2) subject to the limited exceptions as to enforcement provided by Article 33(1)(a) of
the Convention, the customs and contraband laws of Guinea, namely inter alia
Articles 1 and 8 of Law 94/007/CTRN of 15 March 1994, Articles 316 and 317 of
the Code des Douanes, and Articles 361 and 363 of the Penal Code, may in no
circumstances be applied or enforced in the exclusive economic zone of Guinea;

(1) the actions of Guinea (inter alia the attack on the m/v “Saiga” and her crew in the
exclusive economic zone of Sierra Leone, its subsequent arrest, its detention and the
removal of the cargo of gasoil, its filing of charges against St. Vincent & the
Grenadines and its subsequently issuing a judgment against them) violate the right of
St. Vincent & the Grenadines and vessels flying its flag to enjoy freedom of
navigation and/or other internationally lawful uses of the sea related to the freedom
of navigation, as set forth in Articles 56(2) and 58 and related provisions of the
Convention;

the Government of St. Vincent & the Grenadines asks the International Tribunal to
adjudge and declare that:

On behalf of Saint Vincent and the Grenadines:

30. In accordance with article 75, paragraph 2, of the Rules, the following final submissions
were presented by the parties at the end of the hearing:

the Republic of Guinea adheres to her request that the International Tribunal should
dismiss the Submissions of St. Vincent and the Grenadines in total and declare that St.
Vincent and the Grenadines shall pay all legal and other costs the Republic of Guinea has
incurred in the M/V “SAIGA” Cases nos.1 and 2.

On behalf of Guinea,
in the Rejoinder:

(ix)
the Republic of Guinea shall pay the costs of the Arbitral proceedings and the
costs incurred by St. Vincent and the Grenadines.

(viii) the Republic of Guinea shall pay damages as a result of such violations with
interest thereon;

(vii) the Republic of Guinea shall immediately repay to St. Vincent and the
Grenadines the sum realized on the sale of the cargo of the M.V. Saiga and return the
bank guarantee provided by St. Vincent and the Grenadines;

(8) Guinea shall pay the costs of the proceedings and the costs incurred by St. Vincent &
the Grenadines.

(7) Guinea is liable for damages as a result of the aforesaid violations with interest
thereon; and

(6) Guinea immediately return the equivalent in United States Dollars of the discharged
gasoil;

(5) the citing of St. Vincent & the Grenadines as the Flag State of the m/v “Saiga” in the
criminal courts and proceedings instituted by Guinea violates the rights of
St. Vincent & the Grenadines under the 1982 Convention;

(4) Guinea has violated Articles 292(4) and 296 of the Convention in not releasing the
m/v “Saiga” and her crew immediately upon the posting of the guarantee of
US$400,000 on 10 December 1997 or the subsequent clarification from Crédit
Suisse on 11 December;

the Republic of Guinea has not violated article 292(4) and 296 of UNCLOS;

(6) The mentioning of St. Vincent and the Grenadines in the “Cédule de Citation” of
the Tribunal de Première Instance de Conakry of 12 December 1997 under the heading

(5)

(4) Guinea did lawfully exercise the right of Hot Pursuit under Article 111 of
UNCLOS in respect to the MV “SAIGA” and is not liable to compensate the M/V Saiga
according to article 111(8) of UNCLOS;

(3) Guinean laws can be applied for the purpose of controlling and suppressing the sale
of gasoil to fishing vessels in the customs radius (“rayon des douanes”) according to
Article 34 of the Customs Code of Guinea;

(2) the actions of the Republic of Guinea did not violate the right of St. Vincent and
the Grenadines and of vessels flying her flag to enjoy freedom of navigation and/or other
internationally lawful uses of the sea, as set forth in Articles 56(2) and 58 and related
provisions of UNCLOS;

Alternatively, that:

(1) the claims of St. Vincent and the Grenadines are dismissed as non-admissible.
St. Vincent and the Grenadines shall pay the costs of the proceedings and the costs
incurred by the Republic of Guinea.

the Government of the Republic of Guinea asks the International Tribunal to adjudge and
declare that:

On behalf of Guinea:
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33. At 0800 hours on 28 October 1997, the Saiga, according to its log book, was at a point
09°00'01"N and 14°58'58"W. It had been drifting since 0420 hours while awaiting the arrival of
fishing vessels to which it was to supply gas oil. This point was south of the southern limit of the
exclusive economic zone of Guinea. At about 0900 hours the Saiga was attacked by a Guinean
patrol boat (P35). Officers from that boat and another Guinean patrol boat (P328) subsequently
boarded the ship and arrested it. On the same day, the ship and its crew were brought to Conakry,
Guinea, where its Master was detained. The travel documents of the members of the crew were
taken from them by the authorities of Guinea and armed guards were placed on board the ship. On
1 November 1997, two injured persons from the Saiga, Mr. Sergey Klyuyev and Mr. Djibril Niasse,
were permitted to leave Conakry for Dakar for medical treatment. Between 10 and 12 November
1997, the cargo of gas oil on board the ship, amounting to 4,941.322 metric tons, was discharged on

32. Under the command of Captain Orlov, the Saiga left Dakar, Senegal, on 24 October 1997
fully laden with approximately 5,400 metric tons of gas oil. On 27 October 1997, between 0400
and 1400 hours and at a point 10°25'03"N and 15°42'06"W, the Saiga supplied gas oil to three
fishing vessels, the Giuseppe Primo and the Kriti, both flying the flag of Senegal, and the Eleni S,
flying the flag of Greece. This point was approximately 22 nautical miles from Guinea’s island of
Alcatraz. All three fishing vessels were licensed by Guinea to fish in its exclusive economic zone.
The Saiga then sailed in a southerly direction to supply gas oil to other fishing vessels at a prearranged place. Upon instructions from the owner of the cargo in Geneva, it later changed course
and sailed towards another location beyond the southern border of the exclusive economic zone of
Guinea.

31. The Saiga is an oil tanker. At the time of its arrest on 28 October 1997, it was owned by
Tabona Shipping Company Ltd. of Nicosia, Cyprus, and managed by Seascot Shipmanagement
Ltd. of Glasgow, Scotland. The ship was chartered to Lemania Shipping Group Ltd. of Geneva,
Switzerland. The Saiga was provisionally registered in Saint Vincent and the Grenadines on
12 March 1997. The Master and crew of the ship were all of Ukrainian nationality. There were
also three Senegalese nationals who were employed as painters. The Saiga was engaged in
selling gas oil as bunker and occasionally water to fishing and other vessels off the coast of West
Africa. The owner of the cargo of gas oil on board was Addax BV of Geneva, Switzerland.

Factual background

(9) St. Vincent and the Grenadines shall pay the costs of the proceedings and the costs
incurred by the Republic of Guinea.

(8) The Republic of Guinea has no obligation to pay damages to St. Vincent and the
Grenadines;

(7) There is no obligation of the Republic of Guinea to immediately return to
St. Vincent and the Grenadines the equivalent in United States Dollars of the discharged
gasoil;

“CIVILEMENT ... RESPONSABLE À CITER” did not violate the rights of St. Vincent
and the Grenadines under UNCLOS;

35. On 13 November 1997, Saint Vincent and the Grenadines submitted to this Tribunal a
Request for the prompt release of the Saiga and its crew under article 292 of the Convention. On
4 December 1997, the Tribunal delivered Judgment on the Request. The Judgment ordered that
Guinea promptly release the Saiga and its crew upon the posting of a reasonable bond or security by
Saint Vincent and the Grenadines. The security consisted of the gas oil discharged from the Saiga
by the authorities of Guinea plus an amount of US$ 400,000 to be posted in the form of a letter of
credit or bank guarantee or, if agreed by the parties, in any other form.

34. An account of the circumstances of the arrest of the Saiga was drawn up by Guinean
Customs authorities in a “Procès-Verbal” bearing the designation “PV29” (hereinafter “PV29”).
PV29 contains a statement of the Master obtained by interrogation by the Guinean authorities. A
document, “Conclusions présentées au nom de l’Administration des Douanes par le Chef de la
Brigade Mobile Nationale des Douanes” (Conclusions presented in the name of the Customs
administration by the Head of the National Mobile Customs Brigade), issued on
14 November 1997 under the signature of the Chief of the National Mobile Customs Brigade, set
out the basis of the action against the Master. The criminal charges against the Master were
specified in a schedule of summons (cédule de citation), issued on 10 December 1997 under the
authority of the Public Prosecutor (Procureur de la République), which additionally named the
State of Saint Vincent and the Grenadines as civilly responsible to be summoned (civilement
responsable à citer). Criminal proceedings were subsequently instituted by the Guinean
authorities against the Master before the Tribunal of First Instance (tribunal de première
instance) in Conakry.

the orders of the Guinean authorities. Seven members of the crew and two painters left Conakry on
17 November 1997, one crew member left on 14 December 1997 and six on 12 January 1998. The
Master and six crew members remained in Conakry until the ship was released on
28 February 1998.

38. The Master appealed to the Court of Appeal (cour d'appel) in Conakry against his conviction
by the Tribunal of First Instance. On 3 February 1998, judgment was rendered by the Court of

37. The Tribunal of First Instance in Conakry found the Master guilty as charged and imposed on
him a fine of 15,354,024,040 Guinean francs. It also ordered the confiscation of the vessel and its
cargo as a guarantee for payment of the penalty.

36. On 17 December 1997, judgment was rendered by the Tribunal of First Instance in Conakry
against the Master. The Tribunal of First Instance cited, as the basis of the charges against the
Master, articles 111 and 242 of the Convention, articles 361 and 363 of the Penal Code of Guinea
(hereinafter “the Penal Code”), article 40 of the Merchant Marine Code of Guinea (hereinafter the
“Merchant Marine Code”), articles 34, 316 and 317 of the Customs Code of Guinea (hereinafter
“the Customs Code”) and articles 1 and 8 of Law L/94/007/CTRN of 15 March 1994 concerning the
fight against fraud covering the import, purchase and sale of fuel in the Republic of Guinea
(hereinafter “Law L/94/007”). The charge against the Master was that he had “imported, without
declaring it, merchandise that is taxable on entering national Guinean territory, in this case diesel
oil, and that he refused to comply with injunctions by Agents of the Guinean Navy, thus committing
the crimes of contraband, fraud and tax evasion”.

612

44. Paragraph 2 of the 1998 Agreement provides that the Tribunal may consider “the objection as
to jurisdiction raised in the Government of Guinea’s Statement of Response dated
30 January 1998”. That objection, based on article 297, paragraph 3, of the Convention, was raised
in the phase of the present proceedings relating to the Request for the prescription of provisional
measures. In the Order of 11 March 1998, the Tribunal stated that “article 297, paragraph 1, of the
Convention, invoked by the Applicant, appears prima facie to afford a basis for the jurisdiction of
the Tribunal”. In the current phase of the proceedings, Guinea did not reiterate the objection
based on article 297, paragraph 3, of the Convention. On the contrary, it confirmed that, in its
view, “the basis for the International Tribunal’s jurisdiction on the merits of the dispute is the
1998 Agreement of the parties”. The Tribunal, therefore, finds that the reference, in the
1998 Agreement, to the “objection as to jurisdiction” does not affect its jurisdiction to deal with the

43. The Tribunal finds that the basis of its jurisdiction in this case is the 1998 Agreement,
which transferred the dispute to the Tribunal, together with articles 286, 287 and 288 of the
Convention.

42. The Tribunal, in its Order dated 20 February 1998, stated that, having regard to the
1998 Agreement and article 287 of the Convention, it was “satisfied that Saint Vincent and the
Grenadines and Guinea have agreed to submit the dispute to it”.

41. As stated in paragraph 1, the dispute was originally submitted by the Notification of
22 December 1997 to an arbitral tribunal to be constituted in accordance with Annex VII to the
Convention. The parties subsequently agreed, by the 1998 Agreement, to transfer the dispute to
the Tribunal. The 1998 Agreement provides, in paragraph 1, that “[t]he dispute shall be deemed
to have been submitted to the International Tribunal for the Law of the Sea on the
22 December 1997, the date of the Notification by St. Vincent and the Grenadines”.

40. There is no disagreement between the parties regarding the jurisdiction of the Tribunal in
the present case. Nevertheless, the Tribunal must satisfy itself that it has jurisdiction to deal with
the case as submitted.

Jurisdiction

39. On 11 March 1998, the Tribunal delivered the Order prescribing provisional measures,
referred to in paragraph 8. Prior to the issue of its Order, the Tribunal was informed, by a letter
dated 4 March 1998 sent on behalf of the Agent of Saint Vincent and the Grenadines, that the Saiga
had been released from detention and had arrived safely in Dakar, Senegal. According to the Deed
of Release signed by the Guinean authorities and the Master, the release was in execution of the
Judgment of the Tribunal of 4 December 1997.

Appeal. The Court of Appeal found the Master guilty of the offence of “illegal import, buying and
selling of fuel in the Republic of Guinea” which it stated was punishable under Law L/94/007. The
Court of Appeal imposed a suspended sentence of six months imprisonment on the Master, a fine of
15,354,040,000 Guinean francs and ordered that all fees and expenses be at his expense. It also
ordered the confiscation of the cargo and the seizure of the vessel as a guarantee for payment of the
fine.

Accordingly, the Tribunal finds that it has jurisdiction over the dispute as submitted to it.

48. Saint Vincent and the Grenadines asserts that this provision permits Guinea to raise only
the objection to jurisdiction and precludes objections to admissibility. According to Saint
Vincent and the Grenadines, reservation of the specific objection to jurisdiction implies that all
other objections to jurisdiction or admissibility were ruled out by the parties.

The written and oral proceedings before the International Tribunal for the Law of the Sea
shall comprise a single phase dealing with all aspects of the merits (including damages
and costs) and the objection as to jurisdiction raised in the Government of Guinea’s
Statement of Response dated 30 January 1998.

47. With respect to the 1998 Agreement, Saint Vincent and the Grenadines refers to
paragraph 2 which states:

46. Guinea raises a number of objections to the admissibility of the claims set out in the
application. Saint Vincent and the Grenadines contends that Guinea does not have the right to
raise any objections to admissibility in this case. In support of its contentions, Saint Vincent and
the Grenadines relies on the terms of the 1998 Agreement and on article 97, paragraph 1, of the
Rules.

Objections to challenges to admissibility

45.

dispute.

51. In the view of the Tribunal, the object and purpose of the 1998 Agreement was to transfer to
the Tribunal the same dispute that would have been the subject of the proceedings before the arbitral
tribunal. Before the arbitral tribunal, each party would have retained the general right to present
its contentions. The Tribunal considers that the parties have the same general right in the present
proceedings, subject only to the restrictions that are clearly imposed by the terms of the
1998 Agreement and the Rules. In the present case, the Tribunal finds that the reservation of
Guinea’s right in respect of the specific objection as to jurisdiction did not deprive it of its
general right to raise objections to admissibility, provided that it did so in accordance with the

50. Guinea replies that by agreeing to paragraph 2 of the 1998 Agreement it did not give up its
right to raise objections to admissibility. It also contends that article 97 of the Rules does not
apply to its objections to admissibility. Guinea submits that, in any case, its objections were
made within the time-limit specified in article 97 of the Rules, because, in its opinion, the
proceedings were actually instituted by the submission of the Memorial filed by Saint Vincent
and the Grenadines on 19 June 1998.

49. Saint Vincent and the Grenadines further argues that Guinea has lost the right to raise
objections to admissibility because it failed to meet the time-limit of 90 days specified by
article 97 of the Rules for making such objections. It points out that Guinea’s objections to
admissibility were made in the Counter-Memorial submitted on 16 October 1998, more than
90 days after the institution of the proceedings on 22 December 1997.
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(a)

The Saiga was registered provisionally on 12 March 1997 as a Saint Vincent and the

57. The facts relating to the registration of the Saiga, as they emerge from the evidence
adduced before the Tribunal, are as follows:

56. This contention of Guinea is challenged by Saint Vincent and the Grenadines on several
grounds.

55. The first objection raised by Guinea to the admissibility of the claims set out in the
application is that Saint Vincent and the Grenadines does not have legal standing to bring claims
in connection with the measures taken by Guinea against the Saiga. The reason given by Guinea
for its contention is that on the day of its arrest the ship was “not validly registered under the flag
of Saint Vincent and the Grenadines” and that, consequently, Saint Vincent and the Grenadines
is not legally competent to present claims either on its behalf or in respect of the ship, its Master
and the other members of the crew, its owners or its operators.

Challenges to admissibility
Registration of the Saiga

54. For the above reasons, the Tribunal finds that the objections to admissibility raised by
Guinea are receivable and may, therefore, be considered.

53. The Tribunal observes that, as stated in its Order of 20 February 1998, the proceedings
were instituted on 22 December 1997 and not on 19 June 1998, as claimed by Guinea. Article 97
deals with objections to jurisdiction or admissibility that are raised as preliminary questions to be
dealt with in incidental proceedings. As stated therein, the article applies to an objection “the
decision upon which is requested before any further proceedings on the merits”. Accordingly,
the time-limit in the article does not apply to objections to jurisdiction or admissibility which are
not requested to be considered before any further proceedings on the merits. In the present case,
this is confirmed by the fact that the parties agreed that the proceedings before the Tribunal
“shall comprise a single phase dealing with all aspects of the merits (including damages and
costs) and the objection as to jurisdiction …”. The Tribunal, therefore, concludes that article 97
of the Rules does not preclude the raising of objections to admissibility in this case.

Any objection to the jurisdiction of the Tribunal or to the admissibility of the application,
or other objection the decision upon which is requested before any further proceedings
on the merits, shall be made in writing within 90 days from the institution of
proceedings.

52. The Tribunal must now consider the contention of Saint Vincent and the Grenadines that
the objections of Guinea are not receivable because they were raised after the expiry of the timelimit specified in article 97, paragraph 1, of the Rules. This paragraph states:

Rules and consistently with the agreement between the parties that the proceedings be conducted
in a single phase. The Tribunal, therefore, concludes that the 1998 Agreement does not preclude
the raising of objections to admissibility by Guinea.

58. Guinea contends that the ship was unregistered between 12 September 1997 and
28 November 1997 because the Provisional Certificate of Registration expired on
12 September 1997 and the Permanent Certificate of Registration was issued on
28 November 1997. From this Guinea concludes: “It is thus very clear that the MV ‘SAIGA was
not validly registered’ in the time period between 12 September 1997 and 28 November 1997.
For this reason, the MV ‘SAIGA’ may [be] qualified to be a ship without nationality at the time
of its attack.” Guinea also questioned whether the ship had been deleted from the Maltese
Register where it was previously registered.

(c) A Permanent Certificate of Registration was issued on 28 November 1997 by the
Commissioner for Maritime Affairs of Saint Vincent and the Grenadines on behalf of that State.
The Certificate stated: “This Certificate is permanent.”

(b) The registration of the ship was recorded in the Registry Book of Saint Vincent and the
Grenadines on 26 March 1997. The entry stated: “Valid thru: 12/09/1997”.

Grenadines ship under section 36 of the Merchant Shipping Act of 1982 of Saint Vincent and the
Grenadines (hereinafter “the Merchant Shipping Act”). The Provisional Certificate of
Registration issued to the ship on 14 April 1997 stated that it was issued by the Commissioner
for Maritime Affairs of Saint Vincent and the Grenadines on behalf of the Government of Saint
Vincent and the Grenadines under the terms of the Merchant Shipping Act. The Certificate
stated: “This Certificate expires on 12 September 1997.”

60. Saint Vincent and the Grenadines further contends that, under the Merchant Shipping Act,
a ship does not lose Vincentian nationality because of the expiry of its provisional certificate of
registration. In support of its contentions, Saint Vincent and the Grenadines refers to
section 36(2) of the Merchant Shipping Act which states that a provisional certificate “shall have
the same effect as the ordinary certificate of registration until the expiry of one year from the
date of its issue”. Saint Vincent and the Grenadines argues that, pursuant to this provision, a
provisional certificate of registration remains in force until the expiry of one year from the date
of its issue. In further support for this contention, Saint Vincent and the Grenadines points out
that, under section 36(3)(d) of the Merchant Shipping Act, payment of “the annual fee for one
year” is required when an application is made for provisional registration. It further maintains
that, just as a person would not lose nationality when his or her passport expires, a vessel would
not cease to be registered merely because of the expiry of a provisional certificate. According to

59. Saint Vincent and the Grenadines controverts Guinea’s assertion that the expiry of the
Provisional Certificate of Registration implies that the ship was not registered or that it lost the
nationality of Saint Vincent and the Grenadines. It argues that when a vessel is registered under
its flag “it remains so registered until deleted from the registry”. It notes that the conditions and
procedures for deletion of ships from its Registry are set out in Part I, sections 9 to 42 and 59 to
61, of the Merchant Shipping Act, and emphasizes that none of these procedures was at any time
applied to the Saiga. In support of its claim, Saint Vincent and the Grenadines refers to the
declaration dated 27 October 1998 by the Commissioner for Maritime Affairs of Saint Vincent
and the Grenadines which states that the ship was registered under the Saint Vincent and the
Grenadines flag on 12 March 1997 “and is still today validly registered”.
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63. Article 91 leaves to each State exclusive jurisdiction over the granting of its nationality to
ships. In this respect, article 91 codifies a well-established rule of general international law.

2.
Every State shall issue to ships to which it has granted the right to fly its flag
documents to that effect.

1.
Every State shall fix the conditions for the grant of its nationality to ships, for the
registration of ships in its territory, and for the right to fly its flag. Ships have the
nationality of the State whose flag they are entitled to fly. There must exist a genuine
link between the State and the ship.

Article 91
Nationality of ships

62. The question for consideration is whether the Saiga had the nationality of Saint Vincent
and the Grenadines at the time of its arrest. The relevant provision of the Convention is article
91, which reads as follows:

61. Guinea argues that automatic extension of a provisional certificate of registration is neither
provided for nor envisaged under the Merchant Shipping Act. In this connection, it argues that
the declarations by the Commissioner for Maritime Affairs of 27 October 1998 and the Deputy
Commissioner for Maritime Affairs of 1 March 1999, to the effect that the Saiga “remained
validly registered in the Register of Ships of Saint Vincent & the Grenadines as at
27th October 1997” do not suffice to fill the gap in registration between 12 September 1997 and
28 November 1997, when the Permanent Certificate of Registration of the Saiga was issued. It
further argues that these declarations on the registration status cannot be accepted as independent
documentary evidence in the context of the present proceedings. According to Guinea, the
Saiga’s registration could only have continued after the expiry of its Provisional Certificate if the
Provisional Certificate had been replaced with another provisional certificate or its expiry date
had been extended. Guinea points out that there is no evidence that any such action was taken
after the Provisional Certificate expired. It states that a comparison of a provisional certificate of
registration of a ship with a person’s passport is misplaced, since a ship acquires nationality by
registration and is required to have a certificate, while a person’s nationality does not depend on
the acquisition or retention of a passport. For these reasons, Guinea maintains that the Saiga did
not have the nationality of Saint Vincent and the Grenadines during the period between the
expiry of the Provisional Certificate on 12 September 1997 and the issue of the Permanent
Certificate on 28 November 1997.

Saint Vincent and the Grenadines, the provisional certificate, like a passport, is evidence, but not
the source, of national status. For these reasons, Saint Vincent and the Grenadines contends that
the Provisional Certificate in this case remained in force after 12 September 1997 and at all times
material to the present dispute. With regard to the question raised by Guinea concerning the
previous registration of the ship, Saint Vincent and the Grenadines stated that its authorities had
received from the owner of the ship “satisfactory evidence that the ship’s registration in the
country of last registration had been closed” as required by section 37 of the Merchant Shipping
Act.

67. Saint Vincent and the Grenadines has produced evidence before the Tribunal to support its
assertion that the Saiga was a ship entitled to fly its flag at the time of the incident giving rise to
the dispute. In addition to making references to the relevant provisions of the Merchant Shipping
Act, Saint Vincent and the Grenadines has drawn attention to several indications of Vincentian
nationality on the ship or carried on board. These include the inscription of “Kingstown” as the
port of registry on the stern of the vessel, the documents on board and the ship’s seal which
contained the words “SAIGA Kingstown” and the then current charter-party which recorded the
flag of the vessel as “Saint Vincent and the Grenadines”.

66. The Tribunal considers that the nationality of a ship is a question of fact to be determined,
like other facts in dispute before it, on the basis of evidence adduced by the parties.

65. Determination of the criteria and establishment of the procedures for granting and
withdrawing nationality to ships are matters within the exclusive jurisdiction of the flag State.
Nevertheless, disputes concerning such matters may be subject to the procedures under Part XV
of the Convention, especially in cases where issues of interpretation or application of provisions
of the Convention are involved.

64. International law recognizes several modalities for the grant of nationality to different types
of ships. In the case of merchant ships, the normal procedure used by States to grant nationality
is registration in accordance with domestic legislation adopted for that purpose. This procedure
is adopted by Saint Vincent and the Grenadines in the Merchant Shipping Act.

Under this article, it is for Saint Vincent and the Grenadines to fix the conditions for the grant of
its nationality to ships, for the registration of ships in its territory and for the right to fly its flag.
These matters are regulated by a State in its domestic law. Pursuant to article 91, paragraph 2,
Saint Vincent and the Grenadines is under an obligation to issue to ships to which it has granted
the right to fly its flag documents to that effect. The issue of such documents is regulated by
domestic law.

69. As far as Guinea is concerned, the Tribunal cannot fail to note that it did not challenge or
raise any doubts about the registration or nationality of the ship at any time until the submission
of its Counter-Memorial in October 1998. Prior to this, it was open to Guinea to make inquiries
regarding the registration of the Saiga or documentation relating to it. For example, Guinea
could have inspected the Register of Ships of Saint Vincent and the Grenadines. Opportunities
for raising doubts about the registration or nationality of the ship were available during the
proceedings for prompt release in November 1997 and for the prescription of provisional
measures in February 1998. It is also pertinent to note that the authorities of Guinea named Saint

68. The evidence adduced by Saint Vincent and the Grenadines has been reinforced by its
conduct. Saint Vincent and the Grenadines has at all times material to the dispute operated on
the basis that the Saiga was a ship of its nationality. It has acted as the flag State of the ship
during all phases of the proceedings. It was in that capacity that it invoked the jurisdiction of the
Tribunal in its Application for the prompt release of the Saiga and its crew under article 292 of
the Convention and in its Request for the prescription of provisional measures under article 290
of the Convention.
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The Tribunal concludes:

74. For the above reasons, the Tribunal rejects Guinea’s objection to the admissibility of the
claims of Saint Vincent and the Grenadines based on the ground that the Saiga was not registered
in Saint Vincent and the Grenadines at the time of its arrest and that, consequently, the Saiga did
not have Vincentian nationality at that time.

(d) in the particular circumstances of this case, it would not be consistent with justice if the
Tribunal were to decline to deal with the merits of the dispute.

(c) in view of Guinea’s failure to question the assertion of Saint Vincent and the Grenadines that
it is the flag State of the Saiga when it had every reasonable opportunity to do so and its other
conduct in the case, Guinea cannot successfully challenge the registration and nationality of the
Saiga at this stage;

(b) in the particular circumstances of this case, the consistent conduct of Saint Vincent and the
Grenadines provides sufficient support for the conclusion that the Saiga retained the registration
and nationality of Saint Vincent and the Grenadines at all times material to the dispute;

(a) it has not been established that the Vincentian registration or nationality of the Saiga was
extinguished in the period between the date on which the Provisional Certificate of Registration was
stated to expire and the date of issue of the Permanent Certificate of Registration;

73.

72. On the basis of the evidence before it, the Tribunal finds that Saint Vincent and the
Grenadines has discharged the initial burden of establishing that the Saiga had Vincentian
nationality at the time it was arrested by Guinea. Guinea had therefore to prove its contention
that the ship was not registered in or did not have the nationality of Saint Vincent and the
Grenadines at that time. The Tribunal considers that the burden has not been discharged and that
it has not been established that the Saiga was not registered in or did not have the nationality of
Saint Vincent and the Grenadines at the time of the arrest.

71. The Tribunal recalls that, in its Judgment of 4 December 1997 and in its Order of
11 March 1998, the Saiga is described as a ship flying the flag of Saint Vincent and the
Grenadines.

70. With regard to the previous registration of the Saiga, the Tribunal notes the statement made
by Saint Vincent and the Grenadines in paragraph 60. It considers this statement to be sufficient.

Vincent and the Grenadines as civilly responsible to be summoned in the schedule of summons
by which the Master was charged before the Tribunal of First Instance in Conakry. In the ruling
of the Court of Appeal, Saint Vincent and the Grenadines was stated to be the flag State of the
Saiga.

Genuine link

77. Saint Vincent and the Grenadines maintains that there is nothing in the Convention to
support the contention that the existence of a genuine link between a ship and a State is a
necessary precondition for the grant of nationality to the ship, or that the absence of such a
genuine link deprives a flag State of the right to bring an international claim against another State
in respect of illegal measures taken against the ship.

76. Guinea further argues that a State cannot fulfil its obligations as a flag State under the
Convention with regard to a ship unless it exercises prescriptive and enforcement jurisdiction
over the owner or, as the case may be, the operator of the ship. Guinea contends that, in the
absence of such jurisdiction, there is no genuine link between the ship and Saint Vincent and the
Grenadines and that, accordingly, it is not obliged to recognize the claims of Saint Vincent and the
Grenadines in relation to the ship.

75. The next objection to admissibility raised by Guinea is that there was no genuine link
between the Saiga and Saint Vincent and the Grenadines. Guinea contends that “[w]ithout a
genuine link between Saint Vincent and the Grenadines and the M/V ‘Saiga’, [Saint Vincent and
the Grenadines’] claim concerning a violation of its right of navigation and the status of the ship
is not admissible before the Tribunal vis-à-vis Guinea, because Guinea is not bound to recognise
the Vincentian nationality of the M/V ‘Saiga’, which forms a prerequisite for the mentioned
claim in international law”.

79. Article 91, paragraph 1, of the Convention provides: “There must exist a genuine link
between the State and the ship.” Two questions need to be addressed in this connection. The
first is whether the absence of a genuine link between a flag State and a ship entitles another
State to refuse to recognize the nationality of the ship. The second question is whether or not a

78. Saint Vincent and the Grenadines also challenges the assertion of Guinea that there was no
genuine link between the Saiga and Saint Vincent and the Grenadines. It claims that the
requisite genuine link existed between it and the ship. Saint Vincent and the Grenadines calls
attention to various facts which, according to it, provide evidence of this link. These include the
fact that the owner of the Saiga is represented in Saint Vincent and the Grenadines by a company
formed and established in that State and the fact that the Saiga is subject to the supervision of the
Vincentian authorities to secure compliance with the International Convention for the Safety of
Life at Sea (SOLAS), 1960 and 1974, the International Convention for the Prevention of
Pollution from Ships, 1973, as modified by the Protocol of 1978 relating thereto (MARPOL
73/78), and other conventions of the International Maritime Organization to which Saint Vincent
and the Grenadines is a party. In addition, Saint Vincent and the Grenadines maintains that
arrangements have been made to secure regular supervision of the vessel’s seaworthiness
through surveys, on at least an annual basis, conducted by reputable classification societies
authorized for that purpose by Saint Vincent and the Grenadines. Saint Vincent and the
Grenadines also points out that, under its laws, preference is given to Vincentian nationals in the
manning of ships flying its flag. It further draws attention to the vigorous efforts made by its
authorities to secure the protection of the Saiga on the international plane before and throughout
the present dispute.
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83. The conclusion of the Tribunal is that the purpose of the provisions of the Convention on
the need for a genuine link between a ship and its flag State is to secure more effective
implementation of the duties of the flag State, and not to establish criteria by reference to which
the validity of the registration of ships in a flag State may be challenged by other States.

82. Paragraphs 2 to 5 of article 94 of the Convention outline the measures that a flag State is
required to take to exercise effective jurisdiction as envisaged in paragraph 1. Paragraph 6 sets
out the procedure to be followed where another State has “clear grounds to believe that proper
jurisdiction and control with respect to a ship have not been exercised”. That State is entitled to
report the facts to the flag State which is then obliged to “investigate the matter and, if
appropriate, take any action necessary to remedy the situation”. There is nothing in article 94 to
permit a State which discovers evidence indicating the absence of proper jurisdiction and control
by a flag State over a ship to refuse to recognize the right of the ship to fly the flag of the flag
State.

81. The Convention follows the approach of the 1958 Convention. Article 91 retains the part
of the third sentence of article 5, paragraph 1, of the 1958 Convention which provides that there
must be a genuine link between the State and the ship. The other part of that sentence, stating
that the flag State shall effectively exercise its jurisdiction and control in administrative,
technical and social matters over ships flying its flag, is reflected in article 94 of the Convention,
dealing with the duties of the flag State.

Thus, while the obligation regarding a genuine link was maintained in the 1958 Convention, the
proposal that the existence of a genuine link should be a basis for the recognition of nationality
was not adopted.

There must exist a genuine link between the State and the ship; in particular, the State
must effectively exercise its jurisdiction and control in administrative, technical and
social matters over ships flying its flag.

80. With regard to the first question, the Tribunal notes that the provision in article 91,
paragraph 1, of the Convention, requiring a genuine link between the State and the ship, does not
provide the answer. Nor do articles 92 and 94 of the Convention, which together with article 91
constitute the context of the provision, provide the answer. The Tribunal, however, recalls that
the International Law Commission, in article 29 of the Draft Articles on the Law of the Sea
adopted by it in 1956, proposed the concept of a “genuine link” as a criterion not only for the
attribution of nationality to a ship but also for the recognition by other States of such nationality.
After providing that “[s]hips have the nationality of the State whose flag they are entitled to fly”,
the draft article continued: “Nevertheless, for purposes of recognition of the national character of
the ship by other States, there must exist a genuine link between the State and the ship”. This
sentence was not included in article 5, paragraph 1, of the Convention on the High Seas of
29 April 1958 (hereinafter “the 1958 Convention”), which reads, in part, as follows:

genuine link existed between the Saiga and Saint Vincent and the Grenadines at the time of the
incident.

87. With regard to the second question, the Tribunal finds that, in any case, the evidence
adduced by Guinea is not sufficient to justify its contention that there was no genuine link
between the ship and Saint Vincent and the Grenadines at the material time.

86. In the light of the above considerations, the Tribunal concludes that there is no legal basis
for the claim of Guinea that it can refuse to recognize the right of the Saiga to fly the flag of
Saint Vincent and the Grenadines on the ground that there was no genuine link between the ship
and Saint Vincent and the Grenadines.

85. The conclusion is further strengthened by the Agreement for the Implementation of the
Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982
Relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory
Fish Stocks opened for signature on 4 December 1995 and the Agreement to Promote
Compliance with International Conservation and Management Measures by Fishing Vessels on
the High Seas of 24 November 1993. These Agreements, neither of which is in force, set out,
inter alia, detailed obligations to be discharged by the flag States of fishing vessels but do not
deal with the conditions to be satisfied for the registration of fishing vessels.

84. This conclusion is not put into question by the United Nations Convention on Conditions
for Registration of Ships of 7 February 1986 invoked by Guinea. This Convention (which is not
in force) sets out as one of its principal objectives the strengthening of “the genuine link between
a State and ships flying its flag”. In any case, the Tribunal observes that Guinea has not cited
any provision in that Convention which lends support to its contention that “a basic condition for
the registration of a ship is that also the owner or operator of the ship is under the jurisdiction of
the flag State”.

90. In particular, Guinea claims that the Master did not exhaust the remedies available to him
under Guinean law by failing to have recourse to the Supreme Court (cour suprême) against the
Judgment of 3 February 1998 of the Criminal Chamber (chambre correctionnelle) of the Court
of Appeal of Conakry. Similarly, the owners of the Saiga, as well as the owners of the
confiscated cargo of gas oil, had the right to institute legal proceedings to challenge the seizure
of the ship and the confiscation of the cargo, but neither of them exercised this right. Guinea
also states that the Master and owners of the ship as well as the owners of the cargo could have
availed themselves of article 251 of the Customs Code which makes provision for a compromise
settlement.

89. Guinea further objects to the admissibility of certain claims advanced by Saint Vincent and
the Grenadines in respect of damage suffered by natural and juridical persons as a result of the
measures taken by Guinea against the Saiga. It contends that these claims are inadmissible
because the persons concerned did not exhaust local remedies, as required by article 295 of the
Convention.

Exhaustion of local remedies

88. For the above reasons, the Tribunal rejects the objection to admissibility based on the
absence of a genuine link between the Saiga and Saint Vincent and the Grenadines.
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94. Finally, Saint Vincent and the Grenadines argues that there were no local remedies which
could have been exhausted by the persons who suffered damages as a result of the measures
taken by Guinea against the Saiga. It maintains that, in any case, the remedies, if any, were not
effective. Saint Vincent and the Grenadines claims that, “having regard to all the circumstances
of the present case, including … the manner in which the Guinean authorities and courts dealt
with the master, vessel, cargo and crew; the manner in which St. Vincent and the Grenadines
were added to the cédule de citation; the speed with which the master was summonsed once the
guarantee of US$ 400,000 had been posted; the speed and manner with which the tribunal de
première instance and cour d’appel proceeded to judgment thereafter; and the errors contained in
those judgments, … the master, owners and owners or consignees of the cargo were not, in any
event, bound to exercise any right of appeal that they might have had”.

93. Saint Vincent and the Grenadines rejects Guinea’s submission that the voluntary presence
of the Saiga in its exclusive economic zone to supply gas oil to fishing vessels established the
jurisdictional connection between the ship and the State of Guinea needed for the application of
the rule on the exhaustion of local remedies. It argues that the activity engaged in by the Saiga
did not affect matters over which Guinea has sovereign rights or jurisdiction within the exclusive
economic zone, pursuant to article 56 of the Convention. Accordingly, the presence of the ship
in the exclusive economic zone did not establish a jurisdictional connection with Guinea.

92. Saint Vincent and the Grenadines further contends that the rule that local remedies must be
exhausted applies only where there is a jurisdictional connection between the State against which
a claim is brought and the person in respect of whom the claim is advanced. It argues that this
connection was absent in the present case because the arrest of the ship took place outside the
territorial jurisdiction of Guinea and the ship was brought within the jurisdiction of Guinea by
force. According to Saint Vincent and the Grenadines, this is further reinforced by the fact that
the arrest was in contravention of the Convention and took place after an alleged hot pursuit that
did not satisfy the requirements set out in the Convention.

91. Saint Vincent and the Grenadines challenges this objection of Guinea. It argues that the
rule on the exhaustion of local remedies does not apply in the present case since the actions of
Guinea against the Saiga, a ship flying its flag, violated its rights as a flag State under the
Convention, including the right to have its vessels enjoy the freedom of navigation and other
internationally lawful uses of the sea related to that freedom, as set out in articles 56 and 58 and
other provisions of the Convention. It points out that the actions of Guinea complained of
include: the attack on the Saiga and its crew outside the limits of the exclusive economic zone of
Guinea in circumstances that did not justify hot pursuit in accordance with article 111 of the
Convention; the illegal arrest of the ship by the use of excessive and unreasonable force; the
escort of the ship to Conakry and its detention there; the discharge of the cargo; the criminal
prosecution and conviction of the Master and the imposition of a penal sentence and fine on him,
as well as the confiscation of the cargo and the seizure of the ship as security for the fine. Saint
Vincent and the Grenadines’ other complaints are that Guinea violated articles 292, paragraph 4,
and 296 of the Convention by failing to comply with the Judgment of the Tribunal of
4 December 1997; and that the rights of Saint Vincent and the Grenadines were violated by
Guinea when it was cited as the flag State of the M/V Saiga in the criminal courts and
proceedings instituted by Guinea.

97. The Tribunal considers that in this case the rights which Saint Vincent and the Grenadines
claims have been violated by Guinea are all rights that belong to Saint Vincent and the
Grenadines under the Convention (articles 33, 56, 58, 111 and 292) or under international law.
The rights claimed by Saint Vincent and the Grenadines are listed in its submissions and may be
enumerated as follows:

96. It follows that the question whether local remedies must be exhausted is answered by
international law. The Tribunal must, therefore, refer to international law in order to ascertain
the requirements for the application of this rule and to determine whether or not those
requirements are satisfied in the present case.

Any dispute between States Parties concerning the interpretation or application of this
Convention may be submitted to the procedures provided for in [section 2 of Part XV]
only after local remedies have been exhausted where this is required by international law.

Article 295
Exhaustion of local remedies

95. Before dealing with the arguments of the parties, it is necessary to consider whether the
rule that local remedies must be exhausted is applicable in the present case. Article 295 of the
Convention reads as follows:

98. As stated in article 22 of the Draft Articles on State Responsibility adopted on first reading
by the International Law Commission, the rule that local remedies must be exhausted is
applicable when “the conduct of a State has created a situation not in conformity with the result
required of it by an international obligation concerning the treatment to be accorded to aliens
…”. None of the violations of rights claimed by Saint Vincent and the Grenadines, as listed in
paragraph 97, can be described as breaches of obligations concerning the treatment to be
accorded to aliens. They are all direct violations of the rights of Saint Vincent and the
Grenadines. Damage to the persons involved in the operation of the ship arises from those
violations. Accordingly, the claims in respect of such damage are not subject to the rule that
local remedies must be exhausted.

(e) the right not to be cited before the criminal courts of Guinea.

(d) the right to obtain prompt compliance with the Judgment of the Tribunal of
4 December 1997;

(c) the right not to be subjected to unlawful hot pursuit;

(b) the right not to be subjected to the customs and contraband laws of Guinea;

(a) the right of freedom of navigation and other internationally lawful uses of the seas;
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103. In its last objection to admissibility, Guinea argues that certain claims of Saint Vincent
and the Grenadines cannot be entertained by the Tribunal because they relate to violations of the
rights of persons who are not nationals of Saint Vincent and the Grenadines. According to
Guinea, the claims of Saint Vincent and the Grenadines in respect of loss or damage sustained by
the ship, its owners, the Master and other members of the crew and other persons, including the
owners of the cargo, are clearly claims of diplomatic protection. In its view, Saint Vincent and
the Grenadines is not competent to institute these claims on behalf of the persons concerned
since none of them is a national of Saint Vincent and the Grenadines. During the oral
proceedings, Guinea withdrew its objection as far as it relates to the shipowners, but maintained
it in respect of the other persons.

Nationality of claims

102. The Tribunal, therefore, rejects the objection of Guinea to admissibility based on the nonexhaustion of local remedies.

101. In the light of its conclusion that the rule that local remedies must be exhausted does not
apply in this case, the Tribunal does not consider it necessary to deal with the arguments of the
parties on the question whether local remedies were available and, if so, whether they were
effective.

100. In the opinion of the Tribunal, whether there was a necessary jurisdictional connection
between Guinea and the natural or juridical persons in respect of whom Saint Vincent and the
Grenadines made claims must be determined in the light of the findings of the Tribunal on the
question whether Guinea’s application of its customs laws in a customs radius was permitted
under the Convention. If the Tribunal were to decide that Guinea was entitled to apply its
customs laws in its customs radius, the activities of the Saiga could be deemed to have been
within Guinea’s jurisdiction. If, on the other hand, Guinea’s application of its customs laws in
its customs radius were found to be contrary to the Convention, it would follow that no
jurisdictional connection existed. The question whether Guinea was entitled to apply its customs
laws is dealt with in paragraphs 110 to 136. For reasons set out in those paragraphs, the Tribunal
concludes that there was no jurisdictional connection between Guinea and the natural and
juridical persons in respect of whom Saint Vincent and the Grenadines made claims.
Accordingly, on this ground also, the rule that local remedies must be exhausted does not apply
in the present case.

99. But even if the Tribunal accepts Guinea’s contention that some of the claims made by Saint
Vincent and the Grenadines in respect of natural or juridical persons did not arise from direct
violations of the rights of Saint Vincent and the Grenadines, the question remains whether the
rule that local remedies must be exhausted applies to any of these claims. The parties agree that
a prerequisite for the application of the rule is that there must be a jurisdictional connection
between the person suffering damage and the State responsible for the wrongful act which
caused the damage. Saint Vincent and the Grenadines argues that no such jurisdictional
connection existed in this case, while Guinea contends that the presence and activities of the
Saiga in its customs radius were enough to establish such connection.

105. In dealing with this question, the Tribunal finds sufficient guidance in the Convention.
The Convention contains detailed provisions concerning the duties of flag States regarding ships
flying their flag. Articles 94 and 217, in particular, set out the obligations of the flag State which
can be discharged only through the exercise of appropriate jurisdiction and control over natural
and juridical persons such as the Master and other members of the crew, the owners or operators
and other persons involved in the activities of the ship. No distinction is made in these
provisions between nationals and non-nationals of a flag State. Additionally, articles 106, 110,
paragraph 3, and 111, paragraph 8, of the Convention contain provisions applicable to cases in
which measures have been taken by a State against a foreign ship. These measures are,
respectively, seizure of a ship on suspicion of piracy, exercise of the right of visit on board the
ship, and arrest of a ship in exercise of the right of hot pursuit. In these cases, the Convention
provides that, if the measures are found not to be justified, the State taking the measures shall be
obliged to pay compensation “for any loss or damage” sustained. In these cases, the Convention
does not relate the right to compensation to the nationality of persons suffering loss or damage.
Furthermore, in relation to proceedings for prompt release under article 292 of the Convention,
no significance is attached to the nationalities of persons involved in the operations of an arrested
ship.

104. In opposing this objection, Saint Vincent and the Grenadines maintains that the rule of
international law that a State is entitled to claim protection only for its nationals does not apply
to claims in respect of persons and things on board a ship flying its flag. In such cases, the flag
State has the right to bring claims in respect of violations against the ship and all persons on
board or interested in its operation. Saint Vincent and the Grenadines, therefore, asserts that it
has the right to protect the ship flying its flag and those who serve on board, irrespective of their
nationality.

108. The Tribunal is, therefore, unable to accept Guinea’s contention that Saint Vincent and
the Grenadines is not entitled to present claims for damages in respect of natural and juridical
persons who are not nationals of Saint Vincent and the Grenadines.

107. The Tribunal must also call attention to an aspect of the matter which is not without
significance in this case. This relates to two basic characteristics of modern maritime transport:
the transient and multinational composition of ships’ crews and the multiplicity of interests that
may be involved in the cargo on board a single ship. A container vessel carries a large number
of containers, and the persons with interests in them may be of many different nationalities. This
may also be true in relation to cargo on board a break-bulk carrier. Any of these ships could
have a crew comprising persons of several nationalities. If each person sustaining damage were
obliged to look for protection from the State of which such person is a national, undue hardship
would ensue.

106. The provisions referred to in the preceding paragraph indicate that the Convention
considers a ship as a unit, as regards the obligations of the flag State with respect to the ship and
the right of a flag State to seek reparation for loss or damage caused to the ship by acts of other
States and to institute proceedings under article 292 of the Convention. Thus the ship, every
thing on it, and every person involved or interested in its operations are treated as an entity
linked to the flag State. The nationalities of these persons are not relevant.
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112.

(a)
(b)
(c)
(d)

Article 8:
Where the misdemeanor referred to in article 6 of this Law has been committed by a group
of more than 6 individuals, whether or not they are in possession of the subject of the illegal
importation, the offenders will be subject to a sentence of imprisonment from 2 to 5 years, a
fine equal to four times the value of the confiscated items in addition to the additional
penalties provided for under article 6 of this Law.

Article 6:
Whoever illegally imports fuel into the national territory will be subject to 6 months to
2 years imprisonment, the confiscation of the means of transport, the confiscation of the
items used to conceal the illegal importation and a joint and several fine equal to double the
value of the subject of the illegal importation where this offence is committed by less than
three individuals.

Article 4:
Any owner of a fishing boat, the holder of a fishing licence issued by the Guinean
competent authority who refuels or attempts to be refuelled by means other than those
legally authorised, will be punished by 1 to 3 years imprisonment and a fine equal to twice
the value of the quantity of fuel purchased.

Article 1:
The import, transport, storage and distribution of fuel by any natural person or corporate
body not legally authorized are prohibited in the Republic of Guinea.

Articles 1, 4, 6 and 8 of Law L/94/007 read (in translation) as follows:

Law L/94/007;
The Merchant Marine Code;
The Customs Code;
The Penal Code.

111. The laws invoked by Guinea as the basis for the arrest of the Saiga and the prosecution and
conviction of its Master are the following:

110. Saint Vincent and the Grenadines asserts that the arrest of the Saiga and the subsequent
actions of Guinea were illegal. It contends that the arrest of the Saiga was unlawful because the
ship did not violate any laws or regulations of Guinea that were applicable to it. It further maintains
that, if the laws cited by Guinea did apply to the activities of the Saiga, those laws, as applied by
Guinea, were incompatible with the Convention.

Arrest of the Saiga

109. In the light of the above considerations, the Tribunal rejects the objection to admissibility
based on nationality of claims.

The Republic of Guinea exercises, within the exclusive economic zone which extends
from the limit of the territorial sea to 188 nautical miles beyond that limit, sovereign
rights concerning the exploration and exploitation, conservation and management of the
natural resources, biological or non-biological, of the sea beds and their sub-soils, of the
waters lying underneath, as well as the rights concerning other activities bearing on the
exploration and exploitation of the zone for economic purposes.

Article 40 of the Merchant Marine Code reads (in translation) as follows:

Article 363
The killing or injuring by law-enforcement officers of offenders who are found in flagrante
delicto smuggling at the border and who fail to obey customary summons shall be neither a
felony nor a misdemeanor.

1. any fraudulent import or export of currency which is legal tender in Guinea, of Guinean
agricultural and industrial products and of merchandise of all kinds;
2. any illegal possession of foreign currency and any exchange of such currency otherwise
than through legally authorized agents;
3. any fraudulent export of masks, figurines and the like which are products of Guinean
handicraft or industry.

Article 361
Persons who commit or who conceal or abet in the commission of the following offences
shall be punished by a term of imprisonment of 5 to 10 years and the forfeiture of all their
property:

Articles 361 and 363 of the Penal Code read (in translation) as follows:

116. The main charge against the Saiga was that it violated article 1 of Law L/94/007 by
importing gas oil into the customs radius (rayon des douanes) of Guinea. Guinea justifies this
action by maintaining that the prohibition in article 1 of Law L/94/007 “can be applied for the
purpose of controlling and suppressing the sale of gas oil to fishing vessels in the customs radius

115.

Article 34
1. The customs radius includes a marine area and a terrestrial area.
2. The marine area lies between the coastline and an outer limit located at sea
250 kilometres from the coast.

Article 1
The customs territory includes the whole of the national territory, the islands located
along the coastline and the Guinea territorial waters.
However, free zones, exempt from all or some of the customs legislation and regulations,
may be created within the customs territory.

114. Articles 1 and 34, paragraphs 1 and 2, of the Customs Code read (in translation) as
follows:

113.
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From the standpoint of International Law and of the Court which is its organ, municipal
laws are merely facts which express the will and constitute the activities of States, in the
same manner as do legal decisions or administrative measures. The Court is certainly not
called upon to interpret the Polish law as such; but there is nothing to prevent the Court’s
giving judgment on the question whether or not, in applying that law, Poland is acting in
conformity with its obligations towards Germany under the Geneva Convention.

120. In the view of the Tribunal, there is nothing to prevent it from considering the question
whether or not, in applying its laws to the Saiga in the present case, Guinea was acting in
conformity with its obligations towards Saint Vincent and the Grenadines under the Convention and
general international law. In its Judgment in the Case Concerning Certain German Interests in
Polish Upper Silesia, the Permanent Court of International Justice stated:

119. In the alternative, Saint Vincent and the Grenadines contends that the extension of the
customs laws of Guinea to the exclusive economic zone is contrary to the Convention. It argues
that article 56 of the Convention does not give the right to Guinea to extend the application of its
customs laws and regulations to that zone. It therefore contends that Guinea’s customs laws
cannot be applied to ships flying its flag in the exclusive economic zone. Consequently, the
measures taken by Guinea against the Saiga were unlawful.

118. For these reasons, Saint Vincent and the Grenadines maintains that, on a correct
interpretation of Law L/94/007 read with articles 1 and 34 of the Customs Code, the Saiga did
not violate any laws of Guinea when it supplied gas oil to the fishing vessels in the exclusive
economic zone of Guinea.

117. Saint Vincent and the Grenadines contends that the Saiga did not violate Law L/94/007
because it did not import oil into Guinea, as alleged by the authorities of Guinea. It points out
that article 1 of the Customs Code defines the “customs territory” of Guinea as including “the
whole of the national territory, the islands located along the coastline and the Guinean territorial
waters”. It notes also that, according to articles 33 and 34 of the Customs Code, the customs
radius is not part of the customs territory of Guinea but only a “special area of surveillance” and
that Guinea is not entitled to enforce its customs laws in it. Saint Vincent and the Grenadines,
therefore, argues that the Saiga could not have contravened Law L/94/007 since it did not at any
time enter the territorial sea of Guinea or introduce, directly or indirectly, any gas oil into the
customs territory of Guinea, as defined by the Customs Code.

according to article 34 of the Customs Code of Guinea”. In support of this contention, Guinea
declares that it is the consistent practice and the settled view of the courts of Guinea that the term
“Guinea”, referred to in article 1 of the Law L/94/007, includes the customs radius, and that,
consequently, the prohibition of the import of gas oil into Guinea extends to the importation of
such oil into any part of the customs radius. According to Guinea, the fact that the Saiga
violated the laws of Guinea has been authoritatively established by the Court of Appeal. In its
view, that decision cannot be questioned in this case because the Tribunal is not competent to
consider the question whether the internal legislation of Guinea has been properly applied by the
Guinean authorities or its courts.

(Certain German Interests in Polish Upper Silesia, Merits, Judgment No. 7, 1926, P.C.I.J.,
Series A, No. 7, p. 19)

122. The Tribunal notes that Guinea produces no evidence in support of its contention that the
laws cited by it provide a basis for the action taken against the Saiga beyond the assertion that it
reflects the consistent practice of its authorities, supported by its courts. Even if it is conceded
that the laws of Guinea which the Saiga is alleged to have violated are applicable in the manner that
is claimed by Guinea, the question remains whether these laws, as interpreted and applied by
Guinea, are compatible with the Convention.

Under this provision, the rights and obligations of coastal and other States under the Convention
arise not just from the provisions of the Convention but also from national laws and regulations
“adopted by the coastal State in accordance with the provisions of this Convention”. Thus, the
Tribunal is competent to determine the compatibility of such laws and regulations with the
Convention.

In exercising their rights and performing their duties under this Convention in the
exclusive economic zone, States shall have due regard to the rights and duties of the
coastal State and shall comply with the laws and regulations adopted by the coastal State
in accordance with the provisions of this Convention and other rules of international law
in so far as they are not incompatible with this Part.

121. A denial of the competence of the Tribunal to examine the applicability and scope of
national law is even less acceptable in the framework of certain provisions of the Convention.
One such provision, which is also relied upon by Guinea, is article 58, paragraph 3, which reads
as follows:

124. Guinea denies that the application of its customs and contraband laws in its customs
radius is contrary to the Convention or in violation of any rights of Saint Vincent and the
Grenadines. It maintains that it is entitled to apply its customs and contraband laws to prevent
the unauthorized sale of gas oil to fishing vessels operating in its exclusive economic zone. It
further maintains that such supply is not part of the freedom of navigation under the Convention
or an internationally lawful use of the sea related to the freedom of navigation but a commercial
activity and that it does not, therefore, fall within the scope of article 58 of the Convention. For
that reason, it asserts that the Guinean action against the Saiga was taken not because the ship
was navigating in the exclusive economic zone of Guinea but because it was engaged in
“unwarranted commercial activities”.

123. Saint Vincent and the Grenadines claims that, in applying its customs laws to the Saiga in
its customs radius, which includes parts of the exclusive economic zone, Guinea acted contrary
to the Convention. It contends that in the exclusive economic zone Guinea is not entitled to
exercise powers which go beyond those provided for in articles 56 and 58 of the Convention. It
further asserts that Guinea violated its rights to enjoy the freedom of navigation or other
internationally lawful uses of the sea in the exclusive economic zone, since the supply of gas oil
by the Saiga falls within the exercise of those rights.
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130. The main public interest which Guinea claims to be protecting by applying its customs laws
to the exclusive economic zone is said to be the “considerable fiscal losses a developing country like

129. The Tribunal finds it necessary to distinguish between the two main concepts referred to
in the submissions of Guinea. The first is a broad notion of “public interest” or “self-protection”
which Guinea invokes to expand the scope of its jurisdiction in the exclusive economic zone, and
the second is “state of necessity” which it relies on to justify measures that would otherwise be
wrongful under the Convention.

128. Guinea further argues that the legal basis of its law prohibiting the supply of gas oil to
fishing vessels in the customs radius is to be found in article 58 of the Convention. It relies on
the reference, contained in paragraph 3 of that article, to the “other rules of international law” to
justify the application and enforcement of its customs and contraband laws to the customs radius.
These “other rules of international law” are variously described by Guinea as “the inherent right
to protect itself against unwarranted economic activities in its exclusive economic zone that
considerably affect its public interest”, or as the “doctrine of necessity”, or as “the customary
principle of self-protection in case of grave and imminent perils which endanger essential aspects
of its public interest”.

In the exclusive economic zone, the coastal State has jurisdiction to apply customs laws and
regulations in respect of artificial islands, installations and structures (article 60, paragraph 2). In
the view of the Tribunal, the Convention does not empower a coastal State to apply its customs
laws in respect of any other parts of the exclusive economic zone not mentioned above.

may exercise the control necessary to:
(a) prevent infringement of its customs, fiscal, immigration or sanitary laws and
regulations within its territory or territorial sea;
(b) punish infringement of the above laws and regulations committed within its territory
or territorial sea.
(article 33, paragraph 1)

127. The Tribunal notes that, under the Convention, a coastal State is entitled to apply customs
laws and regulations in its territorial sea (articles 2 and 21). In the contiguous zone, a coastal
State

126. The Tribunal needs to determine whether the laws applied or the measures taken by
Guinea against the Saiga are compatible with the Convention. In other words, the question is
whether, under the Convention, there was justification for Guinea to apply its customs laws in
the exclusive economic zone within a customs radius extending to a distance of 250 kilometres
from the coast.

125. Guinea further argues that the exclusive economic zone is not part of the high seas or of
the territorial sea, but a zone with its own legal status (a sui generis zone). From this it
concludes that rights or jurisdiction in the exclusive economic zone, which the Convention does
not expressly attribute to the coastal States, do not automatically fall under the freedom of the
high seas.

136. The Tribunal, therefore, finds that, by applying its customs laws to a customs radius
which includes parts of the exclusive economic zone, Guinea acted in a manner contrary to the
Convention. Accordingly, the arrest and detention of the Saiga, the prosecution and conviction
of its Master, the confiscation of the cargo and the seizure of the ship were contrary to the
Convention.

135. No evidence has been produced by Guinea to show that its essential interests were in
grave and imminent peril. But, however essential Guinea’s interest in maximizing its tax
revenue from the sale of gas oil to fishing vessels, it cannot be suggested that the only means of
safeguarding that interest was to extend its customs laws to parts of the exclusive economic zone.

134. In endorsing these conditions, the Court stated that they “must be cumulatively satisfied”
and that they “reflect customary international law”.

(b) the act did not seriously impair an essential interest of the State towards which the
obligation existed.

(a) the act was the only means of safeguarding an essential interest of the State against
a grave and imminent peril; and

133. In the Case Concerning the Gabþíkovo-Nagymaros Project (Gabþíkovo-Nagymaros
Project (Hungary/Slovakia), Judgment, I.C.J. Reports 1997, pp. 40 and 41, paragraphs 51
and 52), the International Court of Justice noted with approval two conditions for the defence
based on “state of necessity” which in general international law justifies an otherwise wrongful
act. These conditions, as set out in article 33, paragraph 1, of the International Law
Commission’s Draft Articles on State Responsibility, are:

132. It remains for the Tribunal to consider whether the otherwise wrongful application by
Guinea of its customs laws to the exclusive economic zone can be justified under general
international law by Guinea’s appeal to “state of necessity”.

131. According to article 58, paragraph 3, of the Convention, the “other rules of international
law” which a coastal State is entitled to apply in the exclusive economic zone are those which are
not incompatible with Part V of the Convention. In the view of the Tribunal, recourse to the
principle of “public interest”, as invoked by Guinea, would entitle a coastal State to prohibit any
activities in the exclusive economic zone which it decides to characterize as activities which affect
its economic “public interest” or entail “fiscal losses” for it. This would curtail the rights of other
States in the exclusive economic zone. The Tribunal is satisfied that this would be incompatible
with the provisions of articles 56 and 58 of the Convention regarding the rights of the coastal State
in the exclusive economic zone.

Guinea is suffering from illegal off-shore bunkering in its exclusive economic zone”. Guinea
makes references also to fisheries and environmental interests. In effect, Guinea’s contention is that
the customary international law principle of “public interest” gives it the power to impede
“economic activities that are undertaken [in its exclusive economic zone] under the guise of
navigation but are different from communication”.
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141. Saint Vincent and the Grenadines further asserts that, wherever and whenever the pursuit
was commenced, it was interrupted. It also contends that no visual and auditory signals were
given to the ship prior to the commencement of the pursuit, as required by article 111 of the

140. Saint Vincent and the Grenadines asserts that, even if the Saiga violated the laws and
regulations of Guinea as claimed, its arrest on 28 October 1997 did not satisfy the other
conditions for hot pursuit under article 111 of the Convention. It notes that the alleged pursuit
was commenced while the ship was well outside the contiguous zone of Guinea. The Saiga was
first detected (by radar) in the morning of 28 October 1997 when the ship was either outside the
exclusive economic zone of Guinea or about to leave that zone. The arrest took place after the
ship had crossed the southern border of the exclusive economic zone of Guinea.

139. Saint Vincent and the Grenadines contends that, in arresting the Saiga, Guinea did not
lawfully exercise the right of hot pursuit under article 111 of the Convention. It argues that since
the Saiga did not violate the laws and regulations of Guinea applicable in accordance with the
Convention, there was no legal basis for the arrest. Consequently, the authorities of Guinea did
not have “good reason” to believe that the Saiga had committed an offence that justified hot
pursuit in accordance with the Convention.

Hot pursuit

138. The Tribunal considers that the issue that needed to be decided was whether the actions
taken by Guinea were consistent with the applicable provisions of the Convention. The Tribunal
has reached a decision on that issue on the basis of the law applicable to the particular
circumstances of the case, without having to address the broader question of the rights of coastal
States and other States with regard to bunkering in the exclusive economic zone. Consequently,
it does not make any findings on that question.

137. In their submissions, both parties requested the Tribunal to make declarations regarding
the rights of coastal States and of other States in connection with offshore bunkering, i.e. the sale
of gas oil to vessels at sea. The Tribunal notes that there is no specific provision on the subject
in the Convention. Both parties appear to agree that, while the Convention attributes certain
rights to coastal States and other States in the exclusive economic zone, it does not follow
automatically that rights not expressly attributed to the coastal State belong to other States or,
alternatively, that rights not specifically attributed to other States belong as of right to the coastal
State. Saint Vincent and the Grenadines asks the Tribunal to adjudge and declare that bunkering
in the exclusive economic zone by ships flying its flag constitutes the exercise of the freedom of
navigation and other internationally lawful uses of the sea related to the freedom of navigation,
as provided for in articles 56 and 58 of the Convention. On the other hand, Guinea maintains
that “bunkering” is not an exercise of the freedom of navigation or any of the internationally
lawful uses of the sea related to freedom of navigation, as provided for in the Convention, but a
commercial activity. Guinea further maintains that bunkering in the exclusive economic zone
may not have the same status in all cases and suggests that different considerations might apply,
for example, to bunkering of ships operating in the zone, as opposed to the supply of oil to ships
that are in transit.

2. The right of hot pursuit shall apply mutatis mutandis to violations in the exclusive
economic zone or on the continental shelf, including safety zones around continental
shelf installations, of the laws and regulations of the coastal State applicable in
accordance with this Convention to the exclusive economic zone or the continental shelf,
including such safety zones.

1. The hot pursuit of a foreign ship may be undertaken when the competent authorities of
the coastal State have good reason to believe that the ship has violated the laws and
regulations of that State. Such pursuit must be commenced when the foreign ship or one
of its boats is within the internal waters, the archipelagic waters, the territorial sea or the
contiguous zone of the pursuing State, and may only be continued outside the territorial
sea or the contiguous zone if the pursuit has not been interrupted. It is not necessary that,
at the time when the foreign ship within the territorial sea or the contiguous zone receives
the order to stop, the ship giving the order should likewise be within the territorial sea or
the contiguous zone. If the foreign ship is within a contiguous zone, as defined in
article 33, the pursuit may only be undertaken if there has been a violation of the rights
for the protection of which the zone was established.

Article 111
Right of hot pursuit

145. The relevant provisions of article 111 of the Convention which have been invoked by the
parties are as follows:

144. Guinea admits that the arrest took place outside the exclusive economic zone of Guinea.
However, it points out that since the place of arrest was not in the territorial sea either of the
ship’s flag State or of another State, there was no breach of article 111 of the Convention.

143. Guinea states that at about 0400 hours on 28 October 1997 the large patrol boat P328 sent
out radio messages to the Saiga ordering it to stop and that they were ignored. It also claims that
the small patrol boat P35 gave auditory and visual signals to the Saiga when it came within sight
and hearing of the ship. The Guinean officers who arrested the ship testified that the patrol boat
sounded its siren and switched on its blue revolving light signals.

142. Guinea denies that the pursuit was vitiated by any irregularity and maintains that the
officers engaged in the pursuit complied with all the requirements set out in article 111 of the
Convention. In some of its assertions, Guinea contends that the pursuit was commenced on
27 October 1997 soon after the authorities of Guinea had information that the Saiga had
committed or was about to commit violations of the customs and contraband laws of Guinea and
that the pursuit was continued throughout the period until the ship was spotted and arrested in the
morning of 28 October 1997. In other assertions, Guinea contends that the pursuit commenced
in the early morning of 28 October 1997 when the Saiga was still in the exclusive economic zone
of Guinea. In its assertions, Guinea relies on article 111, paragraph 2, of the Convention.

Convention.
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150. For these reasons, the Tribunal finds that Guinea stopped and arrested the Saiga on
28 October 1997 in circumstances which did not justify the exercise of the right of hot pursuit in
accordance with the Convention.

149. The Tribunal has already concluded that no laws or regulations of Guinea applicable in
accordance with the Convention were violated by the Saiga. It follows that there was no legal
basis for the exercise of the right of hot pursuit by Guinea in this case.

148. As far as the pursuit alleged to have commenced on 28 October 1998 is concerned, the
evidence adduced by Guinea does not support its claim that the necessary auditory or visual
signals to stop were given to the Saiga prior to the commencement of the alleged pursuit, as
required by article 111, paragraph 4, of the Convention. Although Guinea claims that the small
patrol boat (P35) sounded its siren and turned on its blue revolving light signals when it came within
visual and hearing range of the Saiga, both the Master who was on the bridge at the time and
Mr. Niasse who was on the deck, categorically denied that any such signals were given. In any
case, any signals given at the time claimed by Guinea cannot be said to have been given at the
commencement of the alleged pursuit.

147. With regard to the pursuit alleged to have commenced on 27 October 1997, the evidence
before the Tribunal indicates that, at the time the Order for the Joint Mission of the Customs and
Navy of Guinea was issued, the authorities of Guinea, on the basis of information available to
them, could have had no more than a suspicion that a tanker had violated the laws of Guinea in
the exclusive economic zone. The Tribunal also notes that, in the circumstances, no visual or
auditory signals to stop could have been given to the Saiga. Furthermore, the alleged pursuit was
interrupted. According to the evidence given by Guinea, the small patrol boat P35 that was sent
out on 26 October 1997 on a northward course to search for the Saiga was recalled when
information was received that the Saiga had changed course. This recall constituted a clear
interruption of any pursuit, whatever legal basis might have existed for its commencement in the
first place.

146. The Tribunal notes that the conditions for the exercise of the right of hot pursuit under
article 111 of the Convention are cumulative; each of them has to be satisfied for the pursuit to
be legitimate under the Convention. In this case, the Tribunal finds that several of these
conditions were not fulfilled.

4. Hot pursuit is not deemed to have begun unless the pursuing ship has satisfied itself by
such practicable means as may be available that the ship pursued or one of its boats or
other craft working as a team and using the ship pursued as a mother ship is within the
limits of the teritorial sea, or, as the case may be, within the contiguous zone or the
exclusive economic zone or above the continental shelf. The pursuit may only be
commenced after a visual or auditory signal to stop has been given at a distance which
enables it to be seen or heard by the foreign ship.

3. The right of hot pursuit ceases as soon as the ship pursued enters the territorial sea of
its own State or of a third State.

Use of force

152. The Tribunal has not based its consideration of the question of the legality of the pursuit
of the Saiga on the suggestion of Guinea that a violation of its customs laws occurred in the
contiguous zone. The Tribunal would, however, note that its conclusion on this question would
have been the same if Guinea had based its action against the Saiga solely on the ground of an
infringement of its customs laws in the contiguous zone. For, even in that case, the conditions
for the exercise of the right of hot pursuit, as required under article 111 of the Convention, would
not have been satisfied for the reasons given in paragraphs 147 and 148.

[T]he bunkering operation of the ship in the Guinean contiguous zone is also of no
relevance in this context, although it may be relevant to the application of the criminal
law. The relevant area here is the customs radius. This is a functional zone established
by Guinean customs law within the realm of the contiguous zone and a part of the
Guinean exclusive economic zone. One can describe it as a limited customs protection
zone based on the principles of customary international law which are included in the
exclusive economic zone but which are not a part of the territory of Guinea.

151. The Tribunal notes that Guinea, in its pleadings and submissions, suggests that the
actions against the Saiga could, at least in part, be justified on the ground that the Saiga supplied
gas oil to the fishing vessels in the contiguous zone of the Guinean island of Alcatraz. However,
in the course of the oral proceedings, Guinea stated:

156. These principles have been followed over the years in law enforcement operations at sea.
The normal practice used to stop a ship at sea is first to give an auditory or visual signal to stop,

155. In considering the force used by Guinea in the arrest of the Saiga, the Tribunal must take
into account the circumstances of the arrest in the context of the applicable rules of international
law. Although the Convention does not contain express provisions on the use of force in the arrest
of ships, international law, which is applicable by virtue of article 293 of the Convention, requires
that the use of force must be avoided as far as possible and, where force is unavoidable, it must
not go beyond what is reasonable and necessary in the circumstances. Considerations of
humanity must apply in the law of the sea, as they do in other areas of international law.

154. Guinea denies that the force used in boarding, stopping and arresting the Saiga was either
excessive or unreasonable. It contends that the arresting officers had no alternative but to use
gunfire because the Saiga refused to stop after repeated radio messages to it to stop and in spite of
visual and auditory signals from the patrol boat P35. Guinea maintains that gunfire was used as a
last resort, and denies that large-calibre ammunition was used. Guinea places the responsibility for
any damage resulting from the use of force on the Master and crew of the ship.

153. Saint Vincent and the Grenadines claims that Guinea used excessive and unreasonable
force in stopping and arresting the Saiga. It notes that the Saiga was an unarmed tanker almost
fully laden with gas oil, with a maximum speed of 10 knots. It also notes that the authorities of
Guinea fired at the ship with live ammunition, using solid shots from large-calibre automatic
guns.
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160. Saint Vincent and the Grenadines requests the Tribunal to find that Guinea violated its
rights under international law by citing Saint Vincent and the Grenadines as “civilly liable” in
the schedule of summons issued in connection with the criminal proceedings against the Master

Schedule of summons

159. For these reasons, the Tribunal finds that Guinea used excessive force and endangered
human life before and after boarding the Saiga, and thereby violated the rights of Saint Vincent
and the Grenadines under international law.

158. The Guinean officers also used excessive force on board the Saiga. Having boarded the
ship without resistance, and although there is no evidence of the use or threat of force from the
crew, they fired indiscriminately while on the deck and used gunfire to stop the engine of the ship.
In using firearms in this way, the Guinean officers appeared to have attached little or no importance
to the safety of the ship and the persons on board. In the process, considerable damage was done to
the ship and to vital equipment in the engine and radio rooms. And, more seriously, the
indiscriminate use of gunfire caused severe injuries to two of the persons on board.

157. In the present case, the Tribunal notes that the Saiga was almost fully laden and was low in
the water at the time it was approached by the patrol vessel. Its maximum speed was 10 knots.
Therefore it could be boarded without much difficulty by the Guinean officers. At one stage in the
proceedings Guinea sought to justify the use of gunfire with the claim that the Saiga had attempted
to sink the patrol boat. During the hearing, the allegation was modified to the effect that the danger
of sinking to the patrol boat was from the wake of the Saiga and not the result of a deliberate
attempt by the ship. But whatever the circumstances, there is no excuse for the fact that the officers
fired at the ship itself with live ammunition from a fast-moving patrol boat without issuing any of
the signals and warnings required by international law and practice.

1. The inspecting State shall ensure that its duly authorized inspectors:
...
(f) avoid the use of force except when and to the degree necessary to ensure the
safety of the inspectors and where the inspectors are obstructed in the execution
of their duties. The degree of force used shall not exceed that reasonably required
in the circumstances.

using internationally recognized signals. Where this does not succeed, a variety of actions may be
taken, including the firing of shots across the bows of the ship. It is only after the appropriate
actions fail that the pursuing vessel may, as a last resort, use force. Even then, appropriate warning
must be issued to the ship and all efforts should be made to ensure that life is not endangered (S.S.
“I’m Alone” case (Canada/United States, 1935), U.N.R.I.A.A., Vol. III, p. 1609; The Red Crusader
case (Commission of Enquiry, Denmark - United Kingdom, 1962), I.L.R., Vol. 35, p. 485). The
basic principle concerning the use of force in the arrest of a ship at sea has been reaffirmed by the
Agreement for the Implementation of the Provisions of the United Nations Convention on the
Law of the Sea of 10 December 1982 Relating to the Conservation and Management of
Straddling Fish Stocks and Highly Migratory Fish Stocks. Article 22, paragraph 1(f), of the
Agreement states:

164. It is common ground between the parties that the bank guarantee was communicated to
the Agent of Guinea on 10 December 1997, six days after the delivery of the Judgment of the
Tribunal on 4 December 1997. It is also not contested that the Saiga was not able to leave
Conakry until 28 February 1998. There was, therefore, a delay of at least 80 days between the
date on which the bank guarantee was communicated by Saint Vincent and the Grenadines to
Guinea and the release of the ship and its crew.

163. Saint Vincent and the Grenadines requests the Tribunal to find that Guinea violated
articles 292, paragraph 4, and 296 of the Convention by failing to release the Saiga promptly
after the posting of the security, in the form of a bank guarantee, in compliance with the
Judgment of the Tribunal of 4 December 1997.

Compliance with the Judgment of 4 December 1997

162. While the Tribunal considers that the naming of Saint Vincent and the Grenadines in
connection with the criminal proceedings against the Master of the Saiga was inappropriate, it
does not find that this action by itself constitutes a violation of any right of Saint Vincent and the
Grenadines under international law.

161. The Tribunal notes Guinea’s explanation that the citation of Saint Vincent and the
Grenadines in the schedule of summons did not have any legal significance under the law of
Guinea. Moreover, the schedule of summons did not feature in the judicial proceedings against
the Master and there is no evidence that it was served on any officials of Saint Vincent and the
Grenadines.

of the Saiga before the Tribunal of First Instance of Conakry.

168. Saint Vincent and the Grenadines claims compensation for material damage in respect of
natural and juridical persons. Compensation is claimed in respect of damage to the ship,

167. Saint Vincent and the Grenadines requests the Tribunal to declare that Guinea is liable,
under article 111, paragraph 8, of the Convention and under international law which applies by
virtue of article 304 of the Convention, for damages for violation of its rights under the
Convention.

Reparation

166. Accordingly, the Tribunal does not find that Guinea failed to comply with articles 292,
paragraph 4, and 296 of the Convention.

165. The Tribunal notes that the ship was released on 28 February 1998. The release was
expressly stated in the Deed of Release to be in execution of the Judgment of 4 December 1997.
A release of the ship 80 days after the posting of the bond cannot be considered as a prompt
release. However, a number of factors contributed to the delay in releasing the ship and not all of
them can be said to be due to the fault of Guinea. Therefore, the Tribunal does not find that, in
the circumstances of this case, Guinea failed to comply with the Judgment of 4 December 1997.
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Where a ship has been stopped or arrested outside the territorial sea in circumstances
which do not justify the exercise of the right of hot pursuit, it shall be compensated for
any loss or damage that may have been thereby sustained.

Article 111, paragraph 8, of the Convention provides:

173. The Tribunal considers it generally fair and reasonable that interest is paid in respect of
monetary losses, property damage and other economic losses. However, it is not necessary to
apply a uniform rate of interest in all instances. In the present case, the Tribunal has set an
interest rate of 6% in respect of award of compensation. In determining this rate, account has

172. In the view of the Tribunal, Saint Vincent and the Grenadines is entitled to reparation for
damage suffered directly by it as well as for damage or other loss suffered by the Saiga,
including all persons involved or interested in its operation. Damage or other loss suffered by
the Saiga and all persons involved or interested in its operation comprises injury to persons,
unlawful arrest, detention or other forms of ill-treatment, damage to or seizure of property and
other economic losses, including loss of profit.

171. Reparation may be in the form of “restitution in kind, compensation, satisfaction and
assurances and guarantees of non-repetition, either singly or in combination” (article 42,
paragraph 1, of the Draft Articles of the International Law Commission on State Responsibility).
Reparation may take the form of monetary compensation for economically quantifiable damage
as well as for non-material damage, depending on the circumstances of the case. The
circumstances include such factors as the conduct of the State which committed the wrongful act
and the manner in which the violation occurred. Reparation in the form of satisfaction may be
provided by a judicial declaration that there has been a violation of a right.

170. It is a well-established rule of international law that a State which suffers damage as a
result of an internationally wrongful act by another State is entitled to obtain reparation for the
damage suffered from the State which committed the wrongful act and that “reparation must, as
far as possible, wipe out all the consequences of the illegal act and reestablish the situation which
would, in all probability, have existed if that act had not been committed” (Factory at Chorzów,
Merits, Judgment No.13, 1928, P.C.I.J., Series A, No. 17, p. 47).

The provisions of this Convention regarding responsibility and liability for damage are
without prejudice to the application of existing rules and the development of further rules
regarding responsibility and liability under international law.

Reparation may also be due under international law as provided for in article 304 of the
Convention, which provides:

169.

financial losses of the shipowners, the operators of the Saiga, the owners of the cargo, and the
Master, members of the crew and other persons on board the ship. Compensation is also claimed
in respect of loss of liberty and personal injuries, including pain and suffering. Saint Vincent and
the Grenadines requests that interest be given at the rate of 8% on the damages awarded for
material damage.

(c) Costs related to the detention of the Saiga in Conakry, in the sum of US$ 256,892; with interest
at the rate of 6%, payable from 1 January 1998;

(b) Loss with respect to charter hire of the Saiga, in the sum of US$ 650,250; with interest at the
rate of 6%, payable from 1 January 1998;

(a) Damage to the Saiga, including costs of repairs, in the sum of US$ 202,764; with interest at the
rate of 6%, payable from 31 March 1998;

175. After a careful scrutiny of invoices and other documents submitted, the Tribunal decides
to award compensation in the total amount of US$ 2,123,357 (United States Dollars Two Million
One Hundred and Twenty-Three Thousand Three Hundred and Fifty-Seven) with interest, as
indicated below:

174. With regard to the amounts of compensation to be awarded, Saint Vincent and the
Grenadines has submitted substantial documentation. Guinea challenges the validity of some
claims and the reasonableness of the amounts presented. It also questions the evidence
submitted in respect of some of the claims.

been taken, inter alia, of commercial conditions prevailing in the countries where the expenses
were incurred or the principal operations of the party being compensated are located. A higher
rate of 8% is adopted in respect of the value of the gas oil to include loss of profit. A lower rate
of interest of 3% is adopted for compensation for detention and for injury, pain and suffering,
disability and psychological damage, payable from three months after the date of the Judgment.

(j) Injury, pain, suffering, disability and psychological damage of Mr. Djibril Niasse, in the sum of
US$ 25,000; with interest at the rate of 3%, payable from 1 October 1999.

(i) Injury, pain and suffering of Second Officer Klyuyev, in the sum of US$ 10,000; with interest at
the rate of 3%, payable from 1 October 1999;

(h) Medical expenses of Mr. Djibril Niasse, in the sum of US$ 6,315; with interest at the rate of
6%, payable from 1 January 1998;

(g) Medical expenses of Second Officer Klyuyev, in the sum of US$ 3,130; with interest at the rate
of 6%, payable from 1 January 1998;

(f) Detention of members of the crew and other persons on board the Saiga, in the sum of
US$ 76,000, computed as specified in the Annex; with interest at the rate of 3%, payable from 1
October 1999;

(e) Detention of Captain Orlov, the Master, in the sum of US$ 17,750; with interest at the rate of
3%, payable from 1 October 1999;

(d) Value of 4,941.322 metric tons of gas oil discharged in Conakry, in the sum of US$ 875,256;
with interest at the rate of 8%, payable from 28 October 1997;
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180. The Tribunal must emphasize that the M/V “SAIGA” (No. 2) case is distinct from the
prompt release proceedings and that the Judgment of 4 December 1997 is not in issue in the
present case. However, Saint Vincent and the Grenadines has identified the security provided by
it as one of the losses for which it seeks reparation. The Tribunal has awarded damages for the
part of the loss which is due to the discharge of the gas oil in Conakry. It deems it necessary also
to take appropriate action with respect to the bank guarantee. The Tribunal considers that the
bank guarantee provided by Saint Vincent and the Grenadines as part of the security is to be
treated as no longer effective. Accordingly, the relevant document should be returned by Guinea
forthwith to Saint Vincent and the Grenadines.

179. When it ordered Guinea to release the Saiga and its crew from detention in its Judgment
of 4 December 1997, the Tribunal stated that the release should be “upon the posting of a
reasonable bond or security”. The Judgment further ordered that the “security shall consist of:
(1) the amount of gasoil discharged from the M/V Saiga; and (2) the amount of 400,000 United
States dollars, to be posted in the form of a letter of credit or bank guarantee or, if agreed by the
parties, in any other form”. Thus, the gas oil discharged from the Saiga and the bank guarantee
provided by Saint Vincent and the Grenadines were two elements of the “reasonable bond or
other financial security” that Saint Vincent and the Grenadines was to provide for the release of
the ship and its crew, as required by article 292, paragraph 4, of the Convention.

178. The submissions of the parties raise the question of action to be taken in respect of the
security provided by Saint Vincent and the Grenadines as the condition for the release of the
Saiga and her crew, pursuant to the Judgment of the Tribunal of 4 December 1997. In its Reply,
Saint Vincent and the Grenadines requests that Guinea be ordered to “repay to St. Vincent and
the Grenadines the sum realized on the sale of the cargo of the M.V. Saiga”. In its submissions
in the Memorial and Reply, Saint Vincent and the Grenadines requested that the bank guarantee
it had provided to Guinea as part of the security ordered by the Tribunal be returned.

Financial security

177. Saint Vincent and the Grenadines requests the Tribunal to award compensation for the
loss of registration revenue resulting from the illegal arrest of the Saiga by Guinea, and for the
expenses resulting from the time lost by its officials in dealing with the arrest and detention of
the ship and its crew. The Tribunal notes that no evidence has been produced by Saint Vincent
and the Grenadines that the arrest of the Saiga caused a decrease in registration activity under its
flag, with resulting loss of revenue. The Tribunal considers that any expenses incurred by Saint
Vincent and the Grenadines in respect of its officials must be borne by it as having been incurred
in the normal functions of a flag State. For these reasons, the Tribunal does not accede to these
requests for compensation made by Saint Vincent and the Grenadines.

176. With regard to the claims of Saint Vincent and the Grenadines for compensation for
violation of its rights in respect of ships flying its flag, the Tribunal has declared in paragraphs
136 and 159 that Guinea acted wrongfully and violated the rights of Saint Vincent and the
Grenadines in arresting the Saiga in the circumstances of this case and in using excessive force.
The Tribunal considers that these declarations constitute adequate reparation.

For the above reasons, the Tribunal

Judges WARIOBA, NDIAYE.

AGAINST:

Judges WARIOBA, NDIAYE.

AGAINST:

Judges WARIOBA, NDIAYE.

AGAINST:

President MENSAH; Vice-President WOLFRUM; Judges ZHAO,
CAMINOS, MAROTTA RANGEL, YANKOV, KOLODKIN, PARK,
BAMELA ENGO, NELSON, CHANDRASEKHARA RAO, AKL,
ANDERSON, VUKAS, LAING, TREVES, MARSIT, EIRIKSSON;

President MENSAH; Vice-President WOLFRUM; Judges ZHAO,
CAMINOS, MAROTTA RANGEL, YANKOV, KOLODKIN, PARK,
BAMELA ENGO, NELSON, CHANDRASEKHARA RAO, AKL,
ANDERSON, VUKAS, LAING, TREVES, MARSIT, EIRIKSSON;

IN FAVOUR:

Rejects the objection to the admissibility of the claims of Saint Vincent and the Grenadines
based on Guinea’s contention that the Saiga was not registered in Saint Vincent and the Grenadines
at the time of its arrest;

IN FAVOUR:

Rejects the objection to the admissibility of certain of the claims of Saint Vincent and the
Grenadines based on Guinea’s contention that the persons in respect of whom Saint Vincent and the
Grenadines brought the claims were not its nationals;

(3) By 18 votes to 2,

(6) By 18 votes to 2,

Finds that Guinea is not debarred from raising objections to the admissibility of the claims
of Saint Vincent and the Grenadines.

Judges WARIOBA, NDIAYE.

President MENSAH; Vice-President WOLFRUM; Judges ZHAO,
CAMINOS, MAROTTA RANGEL, YANKOV, KOLODKIN, PARK,
BAMELA ENGO, NELSON, CHANDRASEKHARA RAO, AKL,
ANDERSON, VUKAS, LAING, TREVES, MARSIT, EIRIKSSON;

AGAINST:

IN FAVOUR:

Rejects the objection to the admissibility of certain of the claims of Saint Vincent and the
Grenadines based on Guinea’s contention that local remedies were not exhausted;

(5) By 18 votes to 2,

President MENSAH; Vice-President WOLFRUM; Judges ZHAO,
CAMINOS, MAROTTA RANGEL, YANKOV, KOLODKIN, PARK,
BAMELA ENGO, NELSON, CHANDRASEKHARA RAO, AKL,
ANDERSON, VUKAS, LAING, TREVES, MARSIT, EIRIKSSON;

IN FAVOUR:

Rejects the objection to the admissibility of the claims of Saint Vincent and the Grenadines
based on Guinea’s contention that there was no genuine link between Saint Vincent and the
Grenadines and the Saiga at the time of its arrest;

(4) By 18 votes to 2,

(2) Unanimously,

Finds that it has jurisdiction over the dispute.

(1) Unanimously,

183.

Operative provisions

182. The rule in respect of costs in proceedings before the Tribunal, as set out in article 34 of
its Statute, is that each party shall bear its own costs, unless the Tribunal decides otherwise. In
the present case, the Tribunal sees no need to depart from the general rule that each party shall
bear its own costs. Accordingly, with respect to both phases of the present proceedings, it
decides that each party shall bear its own costs.

181. In the 1998 Agreement, the parties agreed that the Tribunal “shall be entitled to make an
award on the legal and other costs incurred by the successful party in the proceedings before the
International Tribunal”. In the written pleadings and final submissions, each party has requested
the Tribunal to award legal and other costs to it. In addition, in its final submissions in the
proceedings on the Request for provisional measures, Guinea requested the Tribunal to award
costs to it in respect of those proceedings.

Costs
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Judges WARIOBA, NDIAYE.

AGAINST:

President MENSAH; Vice-President WOLFRUM; Judges ZHAO,
CAMINOS, MAROTTA RANGEL, YANKOV, KOLODKIN, PARK,
BAMELA ENGO, NELSON, CHANDRASEKHARA RAO, AKL,
ANDERSON, VUKAS, LAING, TREVES, MARSIT, EIRIKSSON;

Judges WARIOBA, NDIAYE.

IN FAVOUR:

AGAINST:

Decides that in arresting the Saiga Guinea acted in contravention of the provisions of the
Convention on the exercise of the right of hot pursuit and thereby violated the rights of Saint
Vincent and the Grenadines;

(8) By 18 votes to 2,

President MENSAH; Vice-President WOLFRUM; Judges ZHAO,
CAMINOS, MAROTTA RANGEL, YANKOV, KOLODKIN, PARK,
BAMELA ENGO, NELSON, CHANDRASEKHARA RAO, AKL,
ANDERSON, VUKAS, LAING, TREVES, MARSIT, EIRIKSSON;

IN FAVOUR:

Decides that Guinea violated the rights of Saint Vincent and the Grenadines under the
Convention in arresting the Saiga, and in detaining the Saiga and members of its crew, in
prosecuting and convicting its Master and in seizing the Saiga and confiscating its cargo;

(7) By 18 votes to 2,

Judges WARIOBA, NDIAYE.

AGAINST:

Rejects the claim by Saint Vincent and the Grenadines that Guinea violated its rights under
international law by naming it as civilly responsible to be summoned in a schedule of summons;

(10) By 18 votes to 2,

President MENSAH; Vice-President WOLFRUM; Judges ZHAO,
CAMINOS, MAROTTA RANGEL, YANKOV, KOLODKIN, PARK,
BAMELA ENGO, NELSON, CHANDRASEKHARA RAO, AKL,
ANDERSON, VUKAS, LAING, TREVES, MARSIT, EIRIKSSON;

IN FAVOUR:

Decides that while stopping and arresting the Saiga Guinea used excessive force contrary to
international law and thereby violated the rights of Saint Vincent and the Grenadines;

(9) By 18 votes to 2,
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Judges WARIOBA, NDIAYE.

AGAINST:

Judges VUKAS, WARIOBA, NDIAYE.

AGAINST:

Judges WARIOBA, NDIAYE.

AGAINST:

President MENSAH; Vice-President WOLFRUM; Judges ZHAO,
MAROTTA RANGEL, KOLODKIN, PARK, BAMELA ENGO,
NELSON, CHANDRASEKHARA RAO, WARIOBA, LAING, MARSIT,
NDIAYE;
Judges CAMINOS, YANKOV, AKL, ANDERSON, VUKAS,

IN FAVOUR:

AGAINST:

Decides that each party shall bear its own costs;

(13) By 13 votes to 7,

President MENSAH; Vice-President WOLFRUM; Judges ZHAO,
CAMINOS, MAROTTA RANGEL, YANKOV, KOLODKIN, PARK,
BAMELA ENGO, NELSON, CHANDRASEKHARA RAO, AKL,
ANDERSON, VUKAS, LAING, TREVES, MARSIT, EIRIKSSON;

IN FAVOUR:

Decides that Guinea shall pay compensation to Saint Vincent and the Grenadines in the sum
of US$ 2,123,357 (United States Dollars Two Million One Hundred and Twenty-Three Thousand
Three Hundred and Fifty-Seven) with interest, as indicated in paragraph 175;

(12) By 18 votes to 2,

President MENSAH; Vice-President WOLFRUM; Judges ZHAO,
CAMINOS, MAROTTA RANGEL, YANKOV, KOLODKIN, PARK,
BAMELA ENGO, NELSON, CHANDRASEKHARA RAO, AKL,
ANDERSON, LAING, TREVES, MARSIT, EIRIKSSON;

IN FAVOUR:

Rejects the claim by Saint Vincent and the Grenadines that Guinea violated its rights under
the Convention by failing to release promptly the Saiga and members of its crew in compliance with
the Judgment of the Tribunal of 4 December 1997;

(11) By 17 votes to 3,

President MENSAH; Vice-President WOLFRUM; Judges ZHAO,
CAMINOS, MAROTTA RANGEL, YANKOV, KOLODKIN, PARK,
BAMELA ENGO, NELSON, CHANDRASEKHARA RAO, AKL,
ANDERSON, VUKAS, LAING, TREVES, MARSIT, EIRIKSSON;

IN FAVOUR:
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TREVES, EIRIKSSON.

3,300
1,700
3,300
76,000

Painter
Painter
Painter
Total

Fall, Lat Soukabe
Niasse, Djibril
Sene, Abdulaye

3,300
3,300
3,300
3,300
3,300
3,300
3,300
3,300
3,300
3,300
3,300
3,300
3,300
3,300
3,300
3,300
3,300
3,300
3,300
3,300

Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member
Crew member

Bilonozhko, Mykola
Bobrovnik, Oleksandr
Gaponenko, Oleksandr
Ivanov, Oleksandr
Komanych, Yevgeniy
Krivenko, Vadim
Kutovy, Volodymyr
Lashchyonyk, Yevhen
Lymar, Volodymyr
Maslov, Sergiy
Nezdiyminoha, Vyacheslav
Popov, Nikolay
Shevchenko, Volodymyr
Soltys, Vasyl
Stanislavsky, Denys
Svintsov, Yevgeniy
Tatun, Sergiy
Vadym, Baranov
Volynets, Konstantin
Vyshnevsky, Oleksandr

1,700

Amount of
Compensation
in US$

Crew member

Crew members/
other persons

Klyuyev, Sergey

Name

ANNEX
(Paragraph 175 (f))

Gritakumar E. CHITTY,
Registrar.

(Signed)

H.C.
A.Y.
J.A.
D.H.A.
B.V.
T.T.
G.E.

Vice-President WOLFRUM, availing himself of the right conferred on him by article 30,
paragraph 3, of the Statute of the Tribunal, appends his separate opinion to the Judgment of the
Tribunal.
R.W.
(Initialled)

President MENSAH, availing himself of the right conferred on him by article 30,
paragraph 3, of the Statute of the Tribunal, appends his separate opinion to the Judgment of the
Tribunal.
T.A.M.
(Initialled)

(Initialled)
(Initialled)
(Initialled)
(Initialled)
(Initialled)
(Initialled)
(Initialled)

Judges CAMINOS, YANKOV, AKL, ANDERSON, VUKAS, TREVES and EIRIKSSON,
availing themselves of the right conferred on them by article 125, paragraph 2, of the Rules of the
Tribunal, append their joint declaration to the Judgment of the Tribunal.

Thomas A. MENSAH,
President.

(Signed)

Done in English and French, both texts being equally authoritative, in the Free and
Hanseatic City of Hamburg, this first day of July, one thousand nine hundred and ninety-nine, in
three copies, one of which will be placed in the archives of the Tribunal and the others
transmitted to the Government of Saint Vincent and the Grenadines and the Government of
Guinea, respectively.
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L.Z.

B.V.

E.A.L.

Judge NDIAYE, availing himself of the right conferred on him by article 30, paragraph 3, of
the Statute of the Tribunal, appends his dissenting opinion to the Judgment of the Tribunal.
T.M.N.
(Initialled)

Judge WARIOBA, availing himself of the right conferred on him by article 30, paragraph 3,
of the Statute of the Tribunal, appends his dissenting opinion to the Judgment of the Tribunal.
J.S.W.
(Initialled)

(Initialled)

Judge LAING, availing himself of the right conferred on him by article 30, paragraph 3, of
the Statute of the Tribunal, appends his separate opinion to the Judgment of the Tribunal.

(Initialled)

Judge VUKAS, availing himself of the right conferred on him by article 30, paragraph 3, of
the Statute of the Tribunal, appends his separate opinion to the Judgment of the Tribunal.

Judge ANDERSON, availing himself of the right conferred on him by article 30,
paragraph 3, of the Statute of the Tribunal, appends his separate opinion to the Judgment of the
Tribunal.
D.H.A.
(Initialled)

Judge CHANDRASEKHARA RAO, availing himself of the right conferred on him by
article 30, paragraph 3, of the Statute of the Tribunal, appends his separate opinion to the Judgment
of the Tribunal.
P.C.R.
(Initialled)

Judge NELSON, availing himself of the right conferred on him by article 30, paragraph 3,
of the Statute of the Tribunal, appends his separate opinion to the Judgment of the Tribunal.
L.D.M.N.
(Initialled)

(Initialled)

Judge ZHAO, availing himself of the right conferred on him by article 30, paragraph 3, of
the Statute of the Tribunal, appends his separate opinion to the Judgment of the Tribunal.
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Case No. ARB(AF)/98/3

United States of America
(Respondent)

and

The Loewen Group, Inc. and Raymond L. Loewen
(Claimants)

In the proceeding between

International Centre for Settlement of Investment Disputes
Washington, D.C.

Date of dispatch to the Parties: June 26, 2003

4.

3.

2.

This is an important and extremely difficult case. Ultimately it turns on a question of

1.

the outcome of a seven-week trial in which, according to Claimants, the trial judge

damages for emotional distress and $400 million punitive damages. The verdict was

The Mississippi jury awarded O’Keefe $500 million damages, including $75 million

jurors, eight were African-American.

was heard by Judge Graves (an African-American judge) and a jury. Of the twelve

million for a Loewen insurance company worth $4 million approximately. The action

$980,000 and an exchange of two O’Keefe funeral homes said to be worth $2.5

three contracts between O’Keefe and Loewen said to be valued by O’Keefe at

funeral home and funeral insurance business in Mississippi. The dispute concerned

commercial dispute between O’Keefe and Loewen which were competitors in the

O’Keefe family (collectively called “O’Keefe”). The litigation arose out of a

Jeremiah O’Keefe Sr. (Jerry O’Keefe), his son and various companies owned by the

“Loewen”), its principal United States subsidiary, in Mississippi State Court by

Inc (“TLGI”) and the Loewen Group International, Inc (“LGII”) (collectively called

This dispute arises out of litigation brought against first Claimant, the Loewen Group,

alleged to be violations of NAFTA.

States municipal law in respect of the matters of which it complains, being matters

show that Loewen had no reasonably available and adequate remedy under United

this conclusion. As will appear, the conclusion rests on the Claimants’ failure to

claims should be dismissed on the merits, we include in this Award our reasons for

filed this motion to dismiss and as we reached the conclusion that Claimants’ NAFTA

As our consideration of the merits of the case was well advanced when Respondent

this Award we uphold the motion and dismiss Claimants’ NAFTA claims.

motion to dismiss for lack of jurisdiction filed after the oral hearing on the merits. In

controlled by a United States corporation. This question was raised by Respondent's

Loewen Group, Inc. of its NAFTA claims to a Canadian corporation owned and

between a claimant and the respondent government, and (b) the assignment by the

jurisdiction arising from (a) the NAFTA requirement of diversity of nationality as

INTRODUCTION

I.

2
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8.

7.

6.

5.

1116 and on behalf of LGII under Article 1117. Likewise, Raymond Loewen submits
claims as “the investor of a party” on behalf of TLGI under NAFTA, Article 1117.

references, the trial judge refused to give an instruction to the jury stating clearly that

nationality-based, racial and class-based discrimination was impermissible.

determined by the Decision. The Decision is attached to this Award.

pursue its appeal without facing immediate execution of the judgment. According to

for October 15, 2001. The Tribunal made orders –

scheduled to start the next day, Loewen entered into a settlement with O’Keefe under

In this claim Claimants seek compensation for damage inflicted upon TLGI and LGII

committed primarily by the State of Mississippi in the course of the litigation.

of Chapter Eleven of the North American Free Trade Agreement (“NAFTA”)

and for damage to second Claimant’s interests as a direct result of alleged violations

Claimants to file their replies within 60 days of the time limited for the

the filing of Claimants’ replies.

Respondent to file its rejoinder within 60 days of the time limited for

filing of Respondent’s counter-memorial on the merits.

1
Sir Robert Jennings in his Third Opinion misstates the Tribunal’s Decision when he says that the
Tribunal rejected Respondent’s argument that the decisions of the Mississippi courts were not
“measures’ because they were not “final’ acts of the United States court system.

3.

2.

of the date of this Decision.

Respondent to file its counter-memorial on the merits within 60 days

objection and joined that further hearing to the hearing on the merits which was fixed

unavailable. On January 29, 1996, with execution against their Mississippi assets

1.

objection1 and adjourned the further hearing of Respondent’s other grounds of

which they agreed to pay $175 million.

objection to competence and jurisdiction so far as it related to the first ground of

Claimants allege that Loewen was then forced to settle the case “under extreme

duress”. Other alternatives to settlement were said to be catastrophic and/or

By that Decision dated January 5, 2001, the Tribunal dismissed Respondent’s

be necessary to refer later to the grounds of that objection because they were not fully

all and required Loewen to post a $625 million bond within seven days in order to

12.

competence and jurisdiction. The Decision fully recites that history. It will, however,

Claimants, that decision effectively foreclosed Loewen’s appeal rights.

Tribunal delivered its Decision dated January 5, 2001, on Respondent’s objection to

There is no occasion to set out the procedural history of this arbitration before the

Despite Claimants’ claim that there was good cause to reduce the appeal bond, both

11.

III. HISTORY OF PROCEEDINGS IN THIS ARBITRATION

the trial court and the Mississippi Supreme Court refused to reduce the appeal bond at

judgment, but allows the bond to be reduced or dispensed with for “good cause”.

appeal bond for 125% of the judgment as a condition of staying execution on the

with the application of an appellate bond requirement. Mississippi law requires an

The Respondent is the Federal Government of the United States of America.

TLGI submits claims as "investor of a Party" on its own behalf under NAFTA, Article

family-owned businesses). Further, according to Claimants, after permitting those

10.

was the founder of TLGI and its principal shareholder and chief executive officer.

Loewen sought to appeal the $500 million verdict and judgment but were confronted

and the United States. Second Claimant is Raymond Loewen, a Canadian citizen who

First Claimant TLGI is a Canadian corporation which carries on business in Canada

THE PARTIES

portrayed as large wealthy corporations) and O’Keefe (who was portrayed as running

9.

II.

4

Loewen; and (iii) class-based distinctions between Loewen (which O’Keefe counsel

O’Keefe’s Mississippi roots); (ii) race-based distinctions between O’Keefe and

prejudicial references (i) to Claimants’ foreign nationality (which was contrasted to

repeatedly allowed O’Keefe’s attorneys to make extensive irrelevant and highly

3
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Jones, Day, Reavis & Pogue

Mr James A. Wilderotter

Mr Gregory A. Castanias

Ottawa, Canada

Department of Foreign Affairs and International Trade

Ottawa, Canada

Department of Foreign Affairs and International Trade

Secretaría de Comercio y Fomento Industrial

extension of time granted on January 31, 2001.

Respondent’s Counter-Memorial was filed on March 30, 2001, pursuant to an

18.

(SECOFI), Mexico City, Mexico

HISTORY OF THE PROCEEDINGS SINCE THE DECISION ON
COMPETENCE AND JURISDICTION

Mr Hugo Perezcano Díaz

Mexico has been represented by –

Ms Sheila Mann

Mr Fulvio Fracassi

Canada has been represented by –

gave written notice of their intention to attend the hearing on the merits.

27.

26.

25.

24.

23.

United States Department of State

Mr Barton Legum

On October 10, 2001, the Government of Canada and the Government of Mexico

United States Department of State

Mr Mark A. Clodfelter

6

On November 9, 2001, Canada and Mexico filed written submissions.

to the Parties to file written submissions in reply.

Canada and Mexico to file written submissions pursuant to NAFTA Article 1128 and

At the conclusion of the oral hearing, the Tribunal made orders granting leave to

and 19, 2001.

competence and jurisdiction, took place in Washington DC on October 15, 16, 17, 18

The oral hearing on the merits, incorporating the joined unresolved objections to

of the Tribunal in place of Mr Fortier.

On September 14, 2001, Lord Mustill was duly appointed by Claimants as a member

resignation.

15(3) of the ICSID Arbitration (Additional Facility) Rules consented to Mr Fortier’s

On September 13, 2001, Sir Anthony Mason and Judge Mikva, pursuant to Article

Tribunal.

On September 10, 2001, Mr Fortier resigned from his office as a member of the

United States Department of Justice (from July 8, 2002)

Mr Jonathan B. New
22.

States Bankruptcy Code.

United States Department of Justice (until July 8, 2002)

Mr Kenneth L. Doroshow

merger of Mr Fortier’s firm with a firm which had previously acted for Claimants in

Fortier, QC as a member of the Tribunal in circumstances arising out of the proposed

On August 9, 2001, Respondent filed a motion for the disqualification of Yves

time granted on August 17, 2001.

Respondent’s Rejoinder was filed on August 27, 2001, pursuant to an extension of

granted on May 15, 2001.

Claimants’ Joint Reply was filed on June 8, 2001, pursuant to an extension of time

connection with their bankruptcy reorganisation under Chapter Eleven of the United

Fasken Martineau DuMoulin (from October 11, 2001)

D. Geoffrey Cowper, QC

21.

20.

19.

Respondent has been represented by –

Montgomery, McCracken, Walker & Rhoads

Mr John H. Lewis, Jr.

Second Claimant has been represented by –

Jones, Day, Reavis & Pogue (until March 10, 2003)

Jones, Day, Reavis & Pogue

Mr Christopher F. Dugan

First Claimant has been represented by –

V.

17.

16.

15.

14.

13.

IV. REPRESENTATION
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32.

31.

30.

33.

advertise itself as locally owned – “we haven’t sold out: we just have a new partner,

encourage support for the O’Keefe local business as against foreign-owned and
foreign financed competition.

reorganization was the assignment by TLGI of its NAFTA claims to a newly created

Canadian corporation, Nafcanco, which was owned and controlled by LGII (re-named

breach of contract.

north of Jackson, Mississippi.

the state regulatory authority. There was evidence that Loewen was aware of
O’Keefe’s difficulties with the regulatory authority and of the adverse consequences
for O’Keefe if the agreement were not completed in the 120 days. Moreover, the

O’Keefe owned and operated funeral homes and funeral insurance companies. Gulf

National Life Insurance Company (“Gulf”) was one such funeral insurance company

owned and operated by O’Keefe.

remaining 10%. Loewen retained the previous owners and managers as salaried

Inc.”, of which LGII became owner as to 90%, the Riemann interests holding the

businesses were restructured into a holding company known as “Riemann Holdings,

North America, purchased the Riemann businesses in January, 1990. The Riemann

Loewen, which had embarked on a grand strategy of acquiring funeral homes across

Prompt completion was important to O’Keefe because O’Keefe was under review by

and operated funeral homes and funeral insurance companies. In the Biloxi area,

were negotiating about that agreement the US Federal Bureau of Investigation seized

There was a dispute over the 1991 agreement and its legal effect. While the parties

the deal would not close without their approval.

Riemanns objected strongly to the agreement, so much so that Loewen told them that

agreement provided for completion within 120 days, time being of the essence.

Gulf Coast region of Mississippi. In the Gulfport area, the Riemann brothers owned

36.

in any agreement. Subsequently O’Keefe began a lawsuit in connection with the

homes, and to assign to Loewen an option which O’Keefe held on a cemetery tract

It was then that the settlement agreement of August 19, 1991 was reached. The

experiencing, led to negotiations between O’Keefe and Loewen which failed to result

against Loewen relating to the three contracts, to sell to Loewen two O’Keefe funeral

35.

breach of the contract, along with financial difficulties that O’Keefe was

settlement agreement, for its part O’Keefe agreed to dismiss an action it had brought

The origin of the dispute lay in competition between two funeral companies in the

Gulf’s exclusive right under the 1974 contract. O’Keefe’s complaints about this

provide certain insurance policies sold through Loewen funeral homes. By the

a related trust fund to O’Keefe and to provide O’Keefe with the exclusive right to

Loewen began to sell insurance through Wright & Ferguson Funeral Homes, despite

through the Wright & Ferguson Funeral Home.

contracts between O’Keefe and the Loewen companies and a settlement agreement

made on August 19, 1991 whereby Loewen agreed to sell an insurance company and

1974, when O’Keefe purchased the exclusive right to sell Gulf funeral insurance

home in Jackson. Wright & Ferguson had an association with O’Keefe dating back to

the State, by purchasing the Wright & Ferguson Funeral Home, the largest funeral

The dispute which gave rise to the litigation in Mississippi State Court related to three

34.

financed by an Asian Bank. This was part of an advertising campaign designed to

Chapter Eleven of the United States Bankruptcy Code. An element in that

Loewen extended its Mississippi interests to Jackson, the largest metropolitan area in

asserting that Riemann was really owned by Loewen which was a Canadian company

"Alderwoods, Inc", a United States corporation).

locally owned. O’Keefe published advertisements in the Gulf Coast community,

Subsequently, on January 25, 2002 Respondent filed the motion to dismiss Claimants'

8

NAFTA claims for lack of jurisdiction, based on the reorganization of TLGI under

The Loewen Group International”. O’Keefe challenged Riemann’s claim that it was

employees of Loewen. Despite the change in ownership, Riemann continued to

On December 7, 2001, Claimants filed a joint reply and Respondent filed a response

to the written submissions of Canada and Mexico.

VI. THE CIRCUMSTANCES GIVING RISE TO CLAIMANTS’ CLAIM

29.

28.

7
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investors.

Mississippi anti-trust law. That complaint sought actual damages of $5 million.

measures are taken to give effect to the provisions of the Agreement, including their
observance by State and provincial governments. Claimants also allege that, by
tolerating the misconduct which occurred during the O’Keefe litigation, Respondent

administrative supervision. O’Keefe’s complaint was further amended to include

claims for consequential damages allegedly suffered as a result of administrative

supervision.

39.

Claimants’ case is that the verdict for $500,000,000 and the decisions refusing to

within the meaning of NAFTA, Article 1101.1.

(b)

violated Article 1105;

(4) the excessive verdict and judgment (even apart from the discrimination)

right to “fair and equitable treatment” of foreign investors;

foreign investors, including a duty of “full protection and security” and a

NAFTA which imposes a minimum standard of treatment for investments of

and class-based testimony and counsel comments, violated Article 1105 of

verdict for $260,000,000, by permitting extensive nationality-based, racial

conduct of the voir dire and its irregular reformation of the initial jury

(3) the trial court, by the way in which it conducted the trial, in particular by its

(2) the discrimination tainted the inexplicably large verdict;

investments;

NAFTA which bars discrimination against foreign investors and their

testimony and prejudicial counsel comment, violated Article 1102 of

(1) the trial court, by admitting extensive anti-Canadian and pro-American

Claimants argue that

investors of another Party;

(a)

relating to:

relax the bonding requirements are “measures adopted or maintained by a Party”

41.

does not “own or control” the enterprise at issue.

(5) Raymond Loewen’s Article 1117 claims should be dismissed because he

never objected to such references during the trial; and

racial and class-based references cannot be a “measure” because Loewen

(4) the Mississippi trial court’s alleged failure to protect against the alien-based,

government “measure” within the scope of NAFTA Chapter Eleven;

(3) a private agreement to settle a litigation matter out of court is not a

system;

a matter of law because they were not final acts of the United States judicial

maintained by a Party” and cannot give rise to a breach of Chapter Eleven as

(2) the Mississippi court judgments complained of are not “measures adopted or

within the scope of NAFTA Chapter Eleven;

purely private disputes are not “measures adopted or maintained by a Party”

(1) the claim is not arbitrable because the judgments of domestic courts in

competence and jurisdiction of this Tribunal on the following grounds:

By its Memorial on Competence and Jurisdiction, Respondent objected to the

VIII. THE GROUNDS OF RESPONDENT’S OBJECTION TO COMPETENCE AND
JURISDICTION

“full protection and security” against third-party misconduct.

provide “full protection and security” to investments of foreign investors, including

directly breached Article 1105, which imposes affirmative duties on Respondent to

Article 105, which requires that the Parties to NAFTA shall ensure that all necessary

In May 1992, the Mississippi Insurance Commissioner placed Gulf under

Claimants allege that Respondent is liable for Mississippi’s NAFTA breaches under

which bars the uncompensated appropriation of investments of foreign

40.

right to appeal and the coerced settlement violated Article 1110 of NAFTA,

After the negotiations broke down, O’Keefe filed an amended complaint alleging

(6) the discriminatory conduct, the excessive verdict, the denial of Loewen’s

violated Article 1105; and

(5) the Mississippi courts’ arbitrary application of the bonding requirement

10

breach of the 1991 agreement and fresh claims of common law fraud and violations of

VII. THE NATURE OF CLAIMANT’S CLAIM

38.

37.

companies.

the Mississippi Insurance Commissioner’s records relating to the O’Keefe insurance

9
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45.

44.

43.

42.

the Parties, may be expressed as follows:

The issues of fact which arise for determination, in the light of the cases presented by

Mississippi State Court to be a “measure adopted or maintained by a Party

violations disentitle Claimants from relying upon them?

(2) Did Claimants’ failure to object at the trial to conduct constituting NAFTA

within the scope of NAFTA Chapter Eleven”?

1105 and 1110 or any of them, assuming the verdict and judgment of

the verdict.

(1) Was the conduct of the trial so flawed as to violate NAFTA Articles 1102,

law arise for determination:

Ultimately, so far as the conduct of the trial is concerned, the following questions of

O’Keefe’s antitrust and oppression claims.

flawed decisions taken at trial by Loewen, not NAFTA violations, were the cause of

they did not object to that conduct at the trial. Respondent further contends that

entitled to rely on the conduct constituting the alleged NAFTA violations because

substantive defences to the claim. Respondent argues also that Claimants are not

upon grounds (2), (3) and (4) of its objection to competence and jurisdiction as

exaggerated and that they do not constitute NAFTA violations. Respondent relies

other hand, contends that Claimants’ complaints about the trial are grossly

involved violations of NAFTA Articles 1102, 1105 and 1110. Respondent, on the

emotional damages.

economic damages;

punitive damages;

(2) A separate question is whether there was any legal or evidentiary basis for

(c)

counsel, notably Mr Gary, which was allowed by the trial judge. Claimants contend

that the conduct of the trial, for which Respondent is responsible under NAFTA,

(b)

trial resulted in a grossly excessive verdict, brought about by conduct of O’Keefe’s

for

taken at the trial by Loewen and for an examination of the amounts awarded

excessive verdict. These questions calls for consideration of the decisions

complain tainted the verdict and whether that conduct contributed to an

(1) The next question is whether the conduct of which Claimants, if established,

kind described in (1), (2) and (3) above, or to protect themselves from it?

(6) What steps, if any, did Loewen take at the trial to object to conduct of the

in manifest injustice?

(a)

47.

46.

12

(5) Was the trial flawed by other major irregularities of a kind that could result

Loewen?

(4) Does the conduct of the trial court give rise to an inference of bias against

animus?

(3) Did the trial court allow O’Keefe to engage in class-based

antagonism?

(2) Did the trial court allow O’Keefe to engage in a strategy of racial

Canadian, pro-Mississippi animus?

(1) Did the trial court allow O’Keefe to engage in a strategy of exciting anti-

Mississippi State Court before Judge Graves and a jury. According to Claimants, the

Issues of fact and issues of law arise in connection with the trial of the action in

(a) Issues concerning the Trial

we shall direct our attention in the first instance to the substantive issues.

cover much of the subject matter dealt with by the unresolved grounds of objection,

competence and jurisdiction. As Respondent’s substantive submissions on the merits

Respondent maintains grounds (2) to (4) inclusive of its grounds of objection to

violations of NAFTA for which Respondent is liable.

judgment and orders made by the Mississippi Courts against Loewen amounted to

arguments are designed to elucidate the one substantial question, namely whether the

presentation of the arguments in that form, we emphasise that those particular

particular arguments presented by counsel. Without in any way criticizing the

In stating the issues and in dealing with them, we have addressed the sectional and

IX. THE ISSUES

11
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49.

48.

Claimants complain. The Tribunal cannot under the guise of a NAFTA claim
entertain what is in substance an appeal from a domestic judgment.

no suggestion that Loewen seeks to rescind or set aside that agreement. The claim of

economic duress may, however, be relevant in establishing that entry into the

responsible under NAFTA for the conduct of O’Keefe and its counsel in the

agreement are:

judgment or decision on the part of Loewen?

(3) Was Loewen’s decision to enter into the settlement agreement a business

otherwise the verdict entered by the trial court?

was fairly conducted in this respect.

the part of the trial judge in failing to take control of the trial so as to ensure that it

part of O’Keefe’s counsel and witnesses. Respondent is responsible for any failure on

options otherwise available to Loewen to challenge by way of appeal or

As will appear hereafter, Judge Graves failed in his duty to take control of the trial by
permitting the jury to be exposed to persistent and flagrant appeals to prejudice on the

(2) Did the refusals to relax the bonding requirement effectively foreclose the

Loewen by virtue of Loewen’s nationality?

institutional or other bias on the part of the Mississippi judiciary against

Mississippi courts.

Mississippi litigation, unless responsibility for that conduct can be attributed to the

NAFTA, Respondent is responsible (NAFTA Article 105). Respondent is not

(1) Were the refusals to relax the bonding requirement the result of an

the Mississippi Supreme Court for whose acts, if they constitute a violation of

The issues of fact in relation to the decisions of the Mississippi courts refusing

relaxation of the bonding requirement and Loewen’s entry into the settlement

53.

issues in dispute and provides domestic avenues of redress for matters of which

agreement under which Loewen agreed to pay to O’Keefe $175 million. Yet there is

The claim before the Tribunal relates to the conduct of the Mississippi trial court and

Tribunal is concerned with domestic law only to the extent that it throws light on the

duress, if soundly based, would lead to a challenge to set aside the settlement

52.

NAFTA and applicable rules of international law. NAFTA Article 1131.1. The

execution on its assets subjected Loewen to economic duress. The claim of economic

agreement was consequential upon violation of one or more of the NAFTA articles.

NAFTA. It is for the Tribunal to decide the issues in dispute in accordance with

bonding requirement in a situation in which Loewen was exposed to immediate

decision of a trial court. Claimants also contend that the decisions not to relax the

The claim before the Tribunal is a claim under international law for violations of

violations?

(3) If entry into the settlement agreement was the result of a business decision

to hold Respondent responsible for NAFTA violations at the trial?

(2) Did the refusals satisfy the principle of finality, thereby enabling Claimants

combination with the jury’s verdict?

(1) Did the refusals constitute a violation of the NAFTA articles on its own or in

by Loewen, does that preclude Claimants from relying on NAFTA

of finality, if such a principle is applicable to a claim under NAFTA based on the

14
The principal questions of law which arise in consequence of the refusals to relax the
bonding requirement and the entry into the settlement agreement are:

Claimants assert that the deprivation of the prospect of appeal satisfied the principle

51.

50.

of the prospect of appealing the verdict entered by the trial court. In this respect

argue that the refusal to relax the bonding requirement effectively deprived Loewen

requirement constituted independent violations of NAFTA provisions. Claimants also

bonding requirement itself. Claimants argue that the refusals to relax the bonding

Mississippi courts to relax the requirement. Claimants make no challenge to the

Other issues concern the supersedeas bonding requirement and the refusal of the

(b) Issues concerning the supersedeas bonding requirement

13
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56.

55.

Having read the transcript and having considered the submissions of the parties with

54.

Group is from Canada. He’s not here to-day. Do you think that every person should
be responsible and should step up to the plate and face their own actions? Let me see
a show of hands if you feel that everybody in America should have the responsibility

depends upon the resolution of Respondent’s submissions still to be considered, in

particular the submission that State responsibility arises only when final action is

taken by the State’s judicial system as a whole.

time” in Mississippi and questioned him about foreign and local funeral home
ownership. Jerry O’Keefe, in his evidence, pointed out that Loewen was a foreign
corporation, its “payroll checks come out of Canada” and “their invoices are printed
in Canada”.

Shanghai Bank, an English and Hong Kong bank which was erroneously described by

Jerry O’Keefe in evidence as the “Shanghai Bank”. Indeed, Jerry O’Keefe,

endeavouring to justify an earlier advertising campaign in which O’Keefe had

depicted its business under American and Mississippi flags and Loewen under

evidence of the good character of Jerry O’Keefe, spoke of his (Espy’s) experience in
protecting “the American market” from Canadian wheat farmers who exported low

against the Japanese and the exhortation in the closing address of Mr Gary (lead

counsel for O’Keefe) to the jury to do their duty as Americans and Mississippians.

priced wheat into the American market with which American producers could not

Espy, former United States Secretary of State for Agriculture who, called to give

presenting the case in this way was linked to Jerry O’Keefe’s fighting for his country

“Shanghai Bank” and Loewen but he did not know that. O’Keefe’s strategy of

An extreme example of appeals to anti-Canadian prejudice was evidence given by Mr

Loewen, repeatedly referred to his Canadian nationality, noted that he had not “spent

being based on the fact that Loewen was partly financed by the Hong Kong and

Canadian and Japanese flags, stated that the Japanese may well control both the

O’Keefe’s witnesses. By way of contrast Mr Gary, in cross-examination of Raymond

O’Keefe witnesses said that Loewen was financed by Asian money, these statements

nationality of Loewen (“Ray Loewen and his group from Canada”). Likewise,

60.

Mississippi antecedents and Loewen’s “descent on the State of Mississippi”.

interests, was the victim of a ruthless foreign (Canadian) corporate predator. There

Emphasis was constantly given to the Mississippi antecedents and connections of

to award massive damages. O’Keefe’s counsel drew a contrast between O’Keefe’s

were many references on the part of O’Keefe’s counsel and witnesses to the Canadian

O’Keefe’s counsel urged the jury to exercise “the power of the people of Mississippi”

O’Keefe’s case at trial was conducted from beginning to end on the basis that Jerry

would be willing to award heavy damages. Once again, in their opening statements,

O’Keefe, a war hero and “fighter for his country”, who epitomised local business

59.

materials in the minds of the jury set the tone for the trial when it actually began.

case must be rejected.

In the voir dire O’Keefe’s counsel sought an assurance from potential jurors that they

counsel for Claimants of the opportunity to implant inflammatory and prejudicial

(a) O’Keefe’s nationality strategy

conspicuously out of line with practice in Mississippi State courts, the skilful use by

In the succeeding paragraphs we set out the reasons for the conclusion stated in para.

54 above as well as the reasons why we conclude that, in other respects, Claimants’

58.

“The Loewen Group, Ray Loewen, Ray Loewen is not here to-day. The Loewen

international law. Whether this conclusion results in a violation of Article 1105

to do that”. Whilst the conduct of the voir dire may not in itself have been

“to represent one of your own, Jerry O’Keefe and his family”. Mr Gary also stated

justice amounting to a manifest injustice as that expression is understood in

Several additional examples will serve to illustrate this strategy. In the voir dire and
opening statements, Mr Gary stated that he had “teamed up” with Mississippi lawyers

57.

interests as against the wealthy and powerful foreign competitor.

This strategy was calculated to appeal to the jury’s sympathy for local home-town

16

conduct of the trial by the trial judge was so flawed that it constituted a miscarriage of

respect to the conduct of the trial, we have reached the firm conclusion that the

THE TRIAL

X.

15
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62.

61.

63.

way to make it clear that they had no quarrel with Mr John Wright and David
Riemann who were Mississippians, notwithstanding that Wright and Ferguson was a
defendant in the action, Mr Wright was a director of LGII and the Riemanns held

By way of contrast, Mr Gary characterized Loewen’s case as “Excuse me, I’m from

Canada”. Indeed, Mr Gary commenced his closing address by emphasizing

nationalism:

Mississippi” (Transcript at 5588). Mr Gary continued on a similar theme when he

funeral home and “no sooner than they got it, they jacked up the prices down here in

Loewen to the Canadian wheat farmers. Loewen would “come in” and purchase a

evidence given by Mr Espy about the Canadian wheat farmers. Mr Gary likened

sweeping through …” (Transcript at 5548). Mr Gary even repeated the prejudicial

Loewen as a foreign invader who “came to town like gang busters. Ray came

(Transcript at 5576,5578, 5589, 5591). On the other hand, Mr Gary characterized

Mr Gary reminded the jury that many of O’Keefe’s witnesses were Mississippians

“ [O’Keefe] fought and some died for the laws of this nation, and they’re
[Loewen] going to put him down for being American” (Transcript at
5588).

Mr Gary returned to the same theme at the end of his closing address:

“they [Loewen] didn’t know that this man didn’t come home just as an ace
who fought for his country – he’s a fighter … He’ll stand up for America
and he has” (Transcript at 5544).

Mr Gary said

“fought for and some died for” (Transcript at 5540-41).

He described the American jury system as one that O’Keefe

65.

local interests. In conformity with this strategy, O’Keefe’s counsel went out of their

asserting that he was motivated by “pride in America” and “love for your country”.

64.

were an element in a strategy calculated to appeal to the jury’s sentiment in favour of

O’Keefe’s struggle against Loewen with his war-time exploits against the Japanese,

a prominent African-American lawyer, Mr Gary for O’Keefe, Mr Sinkfield for

legal teams prominent African-American lawyers. The lead counsel on each side was

ingratiate themselves with the African-American jurors. Both parties added to their

Claimants’ case must be seen in a context in which both parties were endeavoring to

people alike whereas Loewen did business with white people. This aspect of

on the efforts of O’Keefe to suggest that O’Keefe did business with black and white

Claimants’ case that O’Keefe engaged in a strategy of racial politics is largely based

(b) O’Keefe’s racial politics strategy

Loewen’s plan based on the advertising campaign.

pursuit by O’Keefe of the nationality strategy went far beyond a response to

to the advertising campaign in their opening statements. In any event, the persistent

embarked on their nationality strategy before Loewen’s counsel made any reference

O’Keefe’s counsel in the voir dire and in their opening statement had already

O’Keefe’s advertising campaign. But the answer to Respondent’s argument is that

pursued that plan. It misfired. The jury appears not to have been concerned by

business away from Riemann Holdings. Respondent is correct in saying that Loewen

who had engaged in an anti-foreigner advertising campaign” with a view to taking

was caused by Loewen’s plan to portray O’Keefe as “a biased and unfair competitor

Respondent also argues that the introduction of evidence with an anti-Canadian basis

10% of the share capital of the Riemann companies.

disputed events. This argument is without substance. The references to nationality

Canadian origins reached a peak in Mr Gary’s closing address. He likened Jerry

“[Y]our service on this case is higher than any honor that a citizen of this
country can have, short of going to war and dying for your country.”
(Transcript at 5539).

were made in a context in which O’Keefe was seeking to identify the location of

18

The strategy of emphasizing O’Keefe’s American nationality as against Loewen’s

Respondent argues that the vast majority of references to nationality during the trial

Mississippians.

thrusting prejudicial comment on to the cross-examiner was not confined to Mr Espy.

It was a feature of Jerry O’Keefe’s answers in cross-examination.

urged the jury to award substantial damages in doing their duty as Americans and

compete and later, having secured a market, then jacked up the price. The tactic of

17
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68.

67.

66.

Gary said:

incited the jury to put a stop to Loewen’s activities. Speaking of Jerry O’Keefe, Mr

this contrast. These references culminated in Mr Gary’s closing address in which he

businessman. There were a number of references by O’Keefe’s counsel emphasizing

wealthy foreign corporation and contrasted Jerry O’Keefe as a small, local, family

Claimants further complain that Mr Gary repeatedly portrayed Loewen as a large,

(c) O’Keefe’s appeal to class-based prejudice

markets.

In any event, the O’Keefe racial politics strategy went well beyond defining relevant

case was that O’Keefe and Loewen competed only in predominantly white markets.

American funeral homes with which they did not compete. Yet O’Keefe’s anti-trust

comparison included white funeral homes owed by Loewen and excluded African-

Loewen’s market power, it was necessary to establish that the relevant markets for

relevant to the O’Keefe anti-trust case. Respondent argues that, in order to define

Respondent seeks to justify O’Keefe’s racial politics strategy by arguing that it was

who were members of the Convention.

was racially exploiting the National Baptist Convention and the many black people

development of the black community. O’Keefe countered by claiming that Loewen

Convention in order to show that Loewen was contributing to the economic

black community. Loewen called evidence of its contract with the National Baptist

Loewen sought to counter this strategy by showing that it also did business with the

rear” in that contest.

acknowledged that Loewen did not start this strategy and “was going to bring up the

on”. In allowing an O’Keefe witness to give racially based evidence, Judge Graves

Significantly, Judge Graves remarked “and I know that the jury knows what’s going

reached, Judge Graves observed that “the race card has already been played”.

were African-American lawyers. After the midway point of the trial had been

American members of the Mississippi state legislature. Two other O’Keefe lawyers

Loewen. Two of the remaining four Loewen lawyers were well-known African-

19

70.

69.

the jury to discriminate against Loewen as an outsider.

as Loewen received is no answer to a claim that the O’Keefe case as presented invited

state, say New York, would or might receive the same treatment in a Mississippi court

was simply to identify Loewen as an outsider. The fact that an investor from another

who had fought for his country in World War II. Describing ‘Loewen’ as a Canadian

foreign multi-national corporation seeking to crush the small independent competitor

local party against an outsider. To that appeal was added the element of the powerful

was presented by counsel against an appeal to home-town sentiment, favouring the

from the voir dire to counsel’s closing address, it can be seen that the O’Keefe case

race and class-based strategies. When the trial is viewed as a whole right through

It is artificial to split the O’Keefe strategy into three segments of nationality-based,

Graves to the jury.

O’Keefe’s oppression claim which, as will appear, was not submitted by Judge

rhetoric of O’Keefe’s counsel went well beyond any legitimate exercise in ventilating

Loewen exploited “its unequal financial means to oppress the Plaintiffs”. The

Respondent seeks to justify these tactics on the basis that O’Keefe complained that

“He doesn’t have the money that they have nor the power, but he has heart
and character, and he refused to let them shoot him down.”
“You know your job as jurors gives you a lot of power … You have the
power to bring major corporations to their knees when they are wrong.
You can see wrong, make it right. Suffering and stop it.”
“Ray comes down here, he’s got his yacht up there, he can go to cocktail
parties and all that, but do you know how he’s financing that? By 80 and
90 year old people who go to get to a funeral, who go to pay their life
savings, goes into this here, and it doesn’t mean anything to him. Now,
they’ve got to be stopped … Do it, stop them so in years to come anybody
should mention your service for some 50 odd days on this trial, you can
say ‘Yes, I was there’, and you can talk proud about it.”
“1 billion dollars, ladies and gentlemen of the jury. You’ve got to put
your foot down, and you may never get this chance again. And you’re not
just helping the people of Mississippi but you’re helping poor people,
grieving families everywhere. I urge you to put your foot down. Don’t let
them get away with it. Thank you, and may God bless you all.”

20
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74.

73.

72.

71.

by Claimants.

matters is a matter that calls for consideration in the light of the claims now pursued

unable to point to any such objection. The silence of Loewen’s counsel on these

foment prejudice on the grounds of nationality, race or class. Claimants have been

any objections to evidence or comments on the ground that they were calculated to

A reading of the transcript reveals that Loewen’s counsel at the trial did not make

trial judge was aware of the problem and should have taken action himself.

sufficiently brought their objections to the attention of the trial judge and whether the

inadmissible evidence was given. The question is whether Loewen’s counsel

would object on every occasion when objectionable comment was made or

they are relying on technicalities. So it is not to be expected that Loewen’s counsel

continuously objecting, that they are seeking to suppress relevant evidence or that

In a jury trial, however, counsel are naturally reluctant to create the impression, by

reference to Canadian wheat farmers was an example.

deleted from the record on the ground that they were non-responsive. Mr Espy’s

there were occasions when they might have moved to have witness’ comments

comments or evidence on these matters when they could have done so. Likewise,

The transcript discloses many occasions when Loewen’s counsel did not object to

conduct of the Mississippi courts.

counsel and witnesses. Respondent is only responsible in international law for the

take steps (which he should have taken) to prevent the alleged conduct of O’Keefe’s

succeed in their claim, they must establish that the trial judge permitted or failed to

part of the trial judge in failing to intervene of his own motion. For Claimants to

Loewen’s counsel did not object, then, so the argument runs, there was no error on the

responsibility for allowing O’Keefe to engage in these strategies and appeals. If

point of this argument is to avoid attributing to the trial judge any part of the

O’Keefe’s nationality and racial politics strategy and appeals to class prejudice. The

Respondent also argues that Loewen’s counsel were at fault in failing to object to

XI. LOEWEN’S FAILURE TO OBJECT TO O’KEEFE’S PREJUDICIAL
CONDUCT AT THE TRIAL AND ITS CONSEQUENCES

21

appropriate jury instruction would be the best answer to the difficulty.

which Loewen enjoyed over O’Keefe in both wealth and power. So the giving of an

Further, the making of an objection would only serve to highlight the advantage

jury is that Loewen’s counsel regarded the problem as inherent in the litigation.

The probable explanation for the absence of objection to class-based appeals to the

objections to O’Keefe’s conduct would appear inconsistent and hypocritical.

with the predominantly African-American jury, considered that the making of

well be that Loewen’s counsel, conscious of their own efforts to ingratiate themselves

With respect to the issue of race, the explanation for the absence of any objection may

prejudice to Loewen in the eyes of the jury.

them to make the judgment that objections would be rejected and would result in

objections during the voir dire, reinforced by similar responses during the trial, led

It may well be that the trial judge’s unfavourable, dismissive, abrupt responses to their

risk of local favouritism. They explored that risk with potential jurors in the voir dire.

matter to which we shall come shortly. Loewen’s counsel were certainly aware of the

happened, Judge Graves did not give the jury the instruction sought by Loewen, a

campaign and rely on an instruction to the jury eliminating local favouritism. As it

handling the problem was to nail O’Keefe with his unfair and misleading advertising

reflecting local favouritism was inherent in the litigation and that the best way of

objection is obscure. Loewen’s counsel may have considered that the risk of a verdict

With respect to O’Keefe’s nationality strategy, the explanation for the absence of

78.

Judge Graves.

damages, including the emotional distress claim. This motion was also dismissed by

dismissed this motion. Loewen also moved pre-trial to exclude evidence of special

generated at the trial many of the appeals to prejudice. Judge Graves peremptorily

and oppression claims on the ground that they were frivolous. These claims

In pre-trial proceedings, Loewen moved to dismiss the anti-trust, unfair competition

XII. STEPS TAKEN BY LOEWEN TO PROTECT ITS POSITION

77.

76.

75.
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82.

81.

80.

79.

“You should not be influenced by bias, sympathy or prejudice.”

The warning was in these terms:

in general, which made no reference to nationality-based or racial bias in particular.

counsel’s argument. Included in “C-1” was a short one-sentence warning against bias

addresses such general topics as the role of the jury, the court, the evidence and

his instructions to the jury with instruction “C-1”, which is given in every case and

refused on the basis that it duplicated standard instruction “C-1”. Judge Graves began

swayed by bias, prejudice, favour or other improper motive. This instruction was

Loewen’s counsel. The proposed instruction told the jury that they were not to be

Judge Graves, at the conclusion of the trial, rejected a jury instruction proposed by

military service.

picture of all the members of the O’Keefe family and pictures of Jerry O’Keefe’s

trial judge overruled objections to the placing before the jury panel an enlarged

mistrial based on the character evidence. And, prior to the opening statements, the

from the jury. At the end of the trial, Judge Graves dismissed two motions for

counsel stated that the purpose of such evidence was to attract “sympathy and favor”

Loewen’s counsel that character evidence would be admitted generally. Loewen

On the first day of the trial, Judge Graves ruled in response to two objections by

that question was overruled.

85.

created by the way in which O’Keefe’s case had been presented.

was, in the light of the circumstances of this case, inadequate to counter the prejudice

that the proposed instruction went far beyond the one-sentence warning in C-1 which

warning. This objection was summarily upheld by Judge Graves, notwithstanding

O’Keefe’s counsel objected to this instruction as “cumulative” of the one-sentence

The Loewen Group, Inc. is a corporation organized and having its
principal place of business in Vancouver, British Columbia, Canada.
Loewen Group International, Inc. is a corporation having its principal
place of business in Covington, Kentucky, just across the Ohio River from
Cincinnati. These parties are entitled to the same fair trial at your hands as
are other parties who are residents of Mississippi such as the O’Keefes and
the eight separate O’Keefe corporations that are Plaintiffs in this case. All
persons and parties stand equal before the law and are to be dealt with as
equals in this court of justice.”

This case should be considered and decided by you as a matter between
parties of equal standing in the community, between persons or businesses
of equal standing and holding the same or similar stations in life. A
corporation or other business entity is entitled to the same fair trial at your
hands as a private individual.

In deciding the issues presented in this case, you must not be swayed by
bias or prejudice or favor or any other improper motive. The parties, the
court and the public expect that you will carefully and impartially consider
all of the evidence in the case, follow the law as stated by the court, and
reach a just verdict based on these two things alone, regardless of the
consequences.

“The law is a respecter of no persons. All are equal in the eyes of the law
without regard to race, ethnicity, national origin, wealth or social status.

A2231-32):

Loewen and his group and render a verdict for over $600 million?” An objection to

nationality-based, racial and class bias. The proposed instruction provided (App. at

asked whether potential jurors would be willing “to render a verdict against Ray

Later Loewen’s counsel submitted a specific instruction to address the risk of

Loewen and his group from Canada”. The objection was overruled. Mr Gary then

the jury panel in relation to their treatment of Loewen which he had described as “Ray
84.

was clear that Claimant’s counsel was seeking an expanded direction to fit the

on prejudicial conduct and evidence.
particular circumstances of the case.

acknowledged that there was nothing wrong with the Judge’s proposed direction, it

filing of these motions preserved Loewen’s position in so far as their claim is based

In the voir dire, Loewen’s counsel objected to Mr Gary seeking commitments from

topic. Although Judge Graves summarily rejected this objection when counsel

When Judge Graves asked if there were any objections to the instructions (including

arguments of counsel based on these claims. It does not follow, however, that the

83.

C-1) which he had prepared, Loewen counsel sought a more elaborate direction on the

Claimants now submit that the denial of the two motions effectively preserved the

24

issues that prejudicial error was committed at trial by allowing evidence and
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des Cours” (1978) at p 282), Claimants’ grounds were sufficiently raised at trial.

Jiménez de Aréchaga, “International Law in the Past Third of a Century”159 “Recueil

grounds, which were not previously raised before the municipal courts” (Judge

90.

89.

88.

jurors that there was a claim for punitive damages. O’Keefe’s counsel asked the

In the jury voir dire, however, O’Keefe’s counsel informed the panel of potential

give the jury any instructions about punitive damages.

argument on punitive damages in the first stage of the trial. Nor did Judge Graves

and compensatory damages issues. The parties did not adduce evidence or present

In conformity with this provision, Judge Graves instructed the jury only on liability

65(b-c).

consider liability and punitive damages at the same time. Miss. Code Ann. §11-1-

stage, the jury considers whether to award punitive damages. The jury cannot

the first stage, the jury determines liability and compensatory damages; at the second

In punitive damages cases, Mississippi law requires a bifurcated trial procedure. At

93.

$

300,000,000

18,200,000

18,200,000

36,400,000

54,600,000

54,600,000

punitive damages.

individual amounts or in the total amount of the verdict as between compensatory and

verdict brought in by the jury) not $300,000,000. There was no allocation in the

The individual amounts listed in the previous paragraph total $260,000,000 (the

Common law fraud

State anti-monopoly law breaches

(1991 Agreement)
Wilful and malicious breach of the 1991 Agreement
Tortious (wilful and intentional) breach of the
1991 Agreement
Breach of an implied covenant of good faith and
Fair dealing in the 1991 Agreement

15,600,000

23,400,000

7,800,000

31,200,000

(Wright and Ferguson contracts)
Breach of three of the Wright and Ferguson contracts
Tortious interference with one or more of the three
Wright and Ferguson contracts
Tortious (wilful, intentional) breach of a Wright and
Ferguson contract
Breach of implied covenants of good faith and
Fair dealing in a Wright and Ferguson contract

process and to the grounds on which it now complains. Although “a State cannot

base the charges made before an international court or tribunal … on objections or

This amount was said to be made up as follows (App. at A651-658):

objections to those tactics and that Loewen waived its objections to the lack of due

suggest that Loewen’s counsel by their conduct made an election not to pursue their

On November 1, 1995, the jury returned a verdict for O’Keefe of $260,000,000.

if they found for O’Keefe on liability.

from the tactics employed by O’Keefe and its counsel. It defies common sense to

understand that they were to award both compensatory and punitive damages together

on the part of the trial judge to afford the due process due to Loewen in protecting it

The matters mentioned in paras. 89 and 90 may well have induced the jury to

no instruction to the jury in response to the objection.

the conduct of the trial constituted a violation of NAFTA. There was a gross failure

counsel amounted to a waiver of the grounds on which Claimants now contend that

Judge Graves, we do not consider that failures to object on the part of Loewen’s

92.

jury was overruled. In the early stages of the trial, O’Keefe’s counsel made reference

would be served by objecting.

91.

counsel’s objection that this question amounted to seeking a commitment from the

instruction that had been sought, they may well have concluded that no purpose

Having regard to the history of the trial, and the way in which it was conducted by

million damages if the plaintiffs’ case was proved according to law. Loewen’s

to the claim for punitive damages. Loewen’s counsel objected but the trial judge gave

panel whether they would have any hesitation in awarding a verdict for over $600

Loewen’s counsel did not object to the prejudicial and extravagant appeals in Mr

26

Gary’s closing address to the jury. In the light of the trial judge’s refusal of the jury

XIII. THE REFORM OF THE INITIAL JURY VERDICT

87.

86.

25
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98.

97.

99.

when they charge grieving families in Corinth, Mississippi”(Transcript at 5796).

damages remains a complete mystery. The way in which the verdict was constructed,

address concluded with the exhortation:

it covered punitive damages. Judge Graves denied the motion without discussion

interpreted the rejection of this award as an indication that it was inadequate.

accept the award of $160,000,000 punitive damages. The jury may well have

jury that he accepted the verdict of $100,000,000 compensatory damages but did not

reflected in filings with the US Securities and Exchange Commission was between

On the other hand Loewen presented expert evidence that its entire net worth, as

at 5762).

“future value” of Loewen’s contract with the National Baptist Convention (Transcript

explained the difference by saying that the market had failed to take into account the

capitalization, based on the current value of its shares, was less than $1.8 billion. He

net worth of Loewen was almost $3.2 billion, though he conceded that its market

place on November 2, 1995. Bernard Pettingill, an O’Keefe witness, testified that the

Judge Graves then directed that the trial enter the punitive damages stage. It took

103. On November 20, 1995, Judge Graves denied Loewen’s post trial motions.

award was excessive.

and prejudice against Loewen and on the ground that each element in the damage’s

remittitur (App. at A660) on the ground that the jury’s verdict exhibited bias, passion

another motion for judgment notwithstanding the verdict, or for a new trial, or for

bias and excessiveness (App. at A1196). On November 15, 1995, Loewen filed

102. On that day Loewen filed a motion to reduce the punitive damages on the grounds of

1995, judgment for a total verdict of $500,000,000 was entered.

101. The jury returned a verdict for $400,000,000 punitive damages. On November 6,

“1 billion dollars, 1 billion dollars … You’ve got to put your foot down,
and you may not ever get this chance again. And you’re not just helping
people of Mississippi, but you’re helping … families
everywhere.”(Transcript at 5809).

homes for burial. Again this assertion was unsupported by evidence. The closing

contending that the verdict was biased, excessive and procedurally defective because

(Transcript at 5739). Judge Graves purported to reform the verdict. He informed the

“just selling vaults” because Loewen would not admit black people to Loewen funeral

unsupported by evidence. He further asserted that this profit would be made from

make “over $7.9 billion” off the National Baptist Convention Contract, an assertion

Immediately after announcement of the verdict, Loewen moved for a mistrial,

damages.

a failure adequately to instruct the jury to limit their initial award to compensatory

100. As he had done in his earlier closing address, Mr Gary asserted that Loewen would

(Transcript at 5794-5795). Mr Gary claimed that Loewen officials were “smiling

was divided into $100,000,000 compensatory damages and $160,000,000 punitive

including, as it did, compensatory and punitive damages, demonstrates that there was

O’Keefe … and to the consumers of this stage, and he can deal with it in this fashion”

ultimate arrogance for him to think that he can do what he’s doing to people like Jerry

here to-day. He’s not here and I think that’s the ultimate arrogance … That’s the

28

How, in the light of the way the amount of $260,000,000 was calculated, the verdict

A659).

compromise” between a low of $100,000,000 and a high of $300,000,000 (App. at

In his closing address, Mr Gary returned to his earlier themes: “Ray Loewen is not

approximately $1.7 billion (Transcript at 5777).

punitive damages of $160 million, and that the $260,000,000 was a “negotiated

$600 and $700 million (Transcript at 5771-5772) and that its market value was

A note written by the jury foreman to Judge Graves, after the verdict was announced,

stated that the $260 million covered both compensatory damages of $100 million and

XIV. THE PUNITIVE DAMAGES HEARING AND VERDICT

96.

95.

94.

27
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the jury initially awarded $145,600,000 damages for the claims on the 1991
agreement. The amount of $30 to $35 million sought by Mr Gary included $20
million in lost “future revenue” from the Family Care Company (Transcript at 48484864), $6 million in lost “future revenue” from Riemann Trust Funds (Transcript at
1400-1401) and $4.5 million in lost “future revenue” from the Family Care Trust
Rollover (Transcript at 2366, 5566-5568). Under Mississippi law, lost future profits
are recoverable as damages but lost future revenue is not recoverable (Fred’s Stores
of Mississippi v M & H Drugs Inc. 725 So. 2d 902, 914-915 (1998)).

jury was then to confine itself to issues of liability and compensatory damages,

indicates that the jury was minded to award punitive damages against Loewen without

instructions from the trial judge and without evidence to support the amount of an

award. Further, the initial award of damages included amounts for anti-trust

oppression breaches and the fraud claim, although Mr Gary, in his closing address,

had not asked for damages on those claims. The award of $100,000,000

compensatory damages was very close to the total amount of $105,852,000 which

was the amount sought by Mr Gary from the jury for all claims, though it was

agreement was enforceable, claims for breaches of the Wright and Ferguson contracts
could not be maintained.

(Transcript at 5711-5712). The total amount initially awarded in respect of the

various claims made in relation to these contracts, $78,000,000, allowing for what

nature of the claim. It was not, as Claimants seem to suggest, confined to a claim
based on loss sustained as a result of impermissible pricing below cost. The O’Keefe

O’Keefe and his son (App. at A202). This amount was mentioned by O’Keefe’s

111. Claimants’ challenge to the award on the anti-trust claims appears to misconceive the

the other claims made in respect of the 1991 agreement is by no means apparent.

Why the fraud claim would result in damages additional to the damages awarded on

claim involved alleged misstatements about the 1991 agreement and its performance.

excessive. As already noted, Mr Gary did not ask for these damages. The only fraud

Supplemental Complaint” sought $625,000 only in emotional damages for Jerry

distress and the remainder in economic damages, yet in the O’Keefe “Amended and

for the claims based on the 1991 agreement, made up of $74,500,000 for emotional

be grossly excessive. In his closing address, Mr Gary sought a total of $104,852,000

107. Likewise, the damages awarded in relation to the 1991 settlement agreement appear to

conclusion that there was a multiplication of damages on claims which overlapped.

relationship to the apparent value of the contracts. It is difficult to avoid the

110. Again, Claimants had a strong ground for claiming that the fraud damages were

included claims for breach of the Wright and Ferguson contracts. If the 1991

was at that stage of the case an impermissible punitive component, bore no

of the then existing litigation between O’Keefe and Loewen. The pending lawsuit

(Transcript at 2367), which was the amount sought from the jury by Mr Gary

agreement is an obvious problem. That agreement extinguished all claims arising out

value placed on those contracts in evidence by the O’Keefe witness, $980,000

106. The award on the breach of the Wright and Ferguson contracts greatly exceeds the

109. The duplication of awards on the Wright and Ferguson contracts and the 1991

1991 agreement. Yet, allowing for an impermissible element of punitive damages,

The initial award of punitive damages, despite the trial judge’s instruction that the

calculated by reference to the contract and tort claims.

million in economic damages (Transcript at 5713-5715), resulting from breach of the

108. Mr Gary sought from the jury, at least by implication, an amount of $30 to $35

relating to the son.

treatment, medication, physical manifestation of distress and no evidence whatsoever

and stress. There was no expert evidence, no evidence of medical or psychiatric

by Jerry O’Keefe and his daughter Susan. They spoke of his sleepless nights, worry

counsel in the opening statement. The only evidence of emotional distress was given

30

to invite the inference that the jury was swayed by prejudice, passion or sympathy.

compensatory and punitive, were excessive, and that the amounts were so inflated as

105. Claimants had a very strong case for arguing that the damages awarded, both

Mississippi.

104. The total damages award of $500 million was by far the largest ever awarded in

XV. THE CLAIM THAT THE $500 MILLION VERDICT WAS EXCESSIVE
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overcharging of grief-stricken consumers of funeral services”. Granted that a

dispute but by reference to Loewen’s “monopolization of funeral home markets and

seeks to justify the award of $500 million not by reference to the substance of the

dollars. $6 million to $8 million I’d say was right …” (App. at A3079). Respondent

approximately $4 million. The jury foreman said “May be O’Keefe lost $1 million

approximately $2.5 million for a Loewen funeral insurance company valued at

contracts valued at $980,000 and an exchange of two funeral homes worth

disproportionate to the damage suffered by O’Keefe. The dispute involved three

113. The total award (even the award of compensatory damages) appears to be grossly

immaterial.

claim. That O’Keefe pleaded “oppression” as a separate count is therefore

was submitted by Judge Graves to the jury and no verdict was rendered on such a

112. There is no occasion to deal with the so-called “oppression” claim. No such claim

there was no legal basis for the anti-trust claim appears to be without substance.

testimony was not challenged in cross-examination. So Claimants’ argument that

O’Keefe from the largest Mississippi market – Jackson. (Transcript at 1867). This

dominate markets (Transcript at 1845-1846) and Loewen’s success in excluding

(Transcript at 1837-1840), its tendency to cluster its purchases of funeral homes to

markets, its persistent practice in raising prices, particularly in dominated markets

monopolistic practices. He described Loewen’s domination of various Mississippi

credible expert Mr Dale Espich whose testimony dealt in detail with Loewen’s

substantiate the monopolization claims. That evidence included the testimony of a

Mississippi anti-monopoly laws. And evidence was presented at the trial to

that O’Keefe’s allegations were more than sufficient to state a claim for a violation of

32

letters to Loewen complaining about the business methods of Loewen.

evident breach of contract (Transcript at 1217-1223). The Riemann brothers wrote

given misleading information or in which material information was withheld in

1228,1240). The same witness described communications in which O’Keefe was

policy of constant and aggressive price increases for funeral services (Transcript at

which was very critical of Loewen’s business practices. One of them testified to a

unwise. Further, four individuals who had been employed by Loewen gave evidence

decisions taken by Loewen’s counsel, viewed with the advantage of hindsight, were

damages stage of the trial. There is much to be said for the view that a number of

Loewen’s counsel during the course of the trial, particularly in relation to the punitive

Landsmann who has pointed to a number of strategical or tactical decisions taken by

116. Respondent’s argument on this point is based on the Opinion of Professor Stephan

bias, prejudice, passion or sympathy.

themselves. The magnitude of the verdict suggests that the verdict was influenced by

part in the verdict, even if there was an absence of actual bias on the part of the jurors

sentiment, racial or class-based prejudice. These influences may well have played a

interviews as establishing that the verdict was uninfluenced by appeals to local

trial interviews with the jurors, including the foreman. We do not regard these

to impute anti-Canadian bias to the jury. This argument is based very largely on post-

said that because the foreman of the jury was formerly a Canadian, it would be wrong

to prejudice and local favouritism but by Loewen’s flawed trial strategy. First, it is

115. Respondent argues that the excessive verdict was not caused by inadmissible appeals

XVI. RESPONDENT’S CASE THAT EXCESSIVE VERDICT WAS CAUSED BY
LOEWEN’S FLAWED TRIAL STRATEGY

were excessive.

of a broader practice of destroying or excluding smaller competitors by unfair means.

There is expert evidence before us in the form of a declaration by Mr Jack Dunbar

prospects of successfully appealing the damages awarded on the ground that they

competition. It was also O’Keefe’s case that Loewen’s treatment of O’Keefe was part

funeral home markets, thereby enabling Loewen to raise prices without fear of

114. Notwithstanding the viability of the anti-trust claim, Claimants had very strong

very strong grounds for arguing that verdict of $500,000,000 was excessive.

monopoly power. It was O’Keefe’s case that Loewen violated the anti-monopoly

laws by manipulating the 1991 agreement in bad faith in order to drive O’Keefe out of

substantial award of damages on this claim might well be justified, Claimants had

case was mainly based on the unfair means by which Loewen attempted to attain its
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applying the provisions of a treaty and of international law is even more constrained

invoked to sustain the results of less than perfect trials. Clearly, an arbitral tribunal

invited error, and waiver of the right to object to prejudicial conduct are commonly

recognized that “perfect trials” are not to be expected. Doctrines of harmless error,

courts in the United States, and indeed, in most countries in the world, have

judge will not be able to entirely preclude appeals to the jury’s passions. Appellate

of adversarial behavior, mistakes and errors will occur; even the most even-handed

120. The trial before Judge Graves lasted some 50 days. During such a protracted period

afford Loewen the process that was due.

Mr Gary, were impermissible. By any standard of evaluation, the trial judge failed to

disgrace. By any standard of review, the tactics of O’Keefe’s lawyers, particularly

119. By any standard of measurement, the trial involving O’Keefe and Loewen was a

XVII. EVALUATION OF THE TRIAL

constructed by the judge and the jury. As has previously been detailed, the jury

part or eliminate the influence it was calculated to have on the jury.

State, to provide a fair trial of a case to which a foreign investor is a party. It is the

responsibility of the State under international law and, consequently, of the courts of a

123. In reaching the conclusion stated in the previous paragraph, we take it to be the

repeat this is only one instance of many.

by the jury and countenanced by the judge were the antithesis of due process. But we

results compounded the excessiveness of the original verdict. The methods employed

interpreted Judge Graves’ procedure as an invitation to increase the verdict or not, the

total verdict of $500,000,000 the largest in Mississippi history. Whether the jury

back with the much enhanced punitive damages award of $400,000,000, making the

hearing of evidence on the punitive damages question. The jury subsequently came

compensatory damages portion of the verdict, but conducted a further, and minimal,

damages (which had not occurred), the judge accepted the $100,000,000

$160,000,000. Since Mississippi law required a separate prove up of punitive

included compensatory damages of $100,000,000 and punitive damages of

originally came in with a verdict of $260,000,000, which the foreman indicated

need be cited, it would be the manner in which the large and excessive verdict was

122. If a single instance of the unfair treatment that was accorded Loewen at the trial level

conduct. But these matters do not erase the prejudicial conduct at trial on O’Keefe’s

the O’Keefe case against Loewen and highlighted Loewen’s predatory and aggressive

118. The matters referred to in the two preceding paragraphs unquestionably strengthened

States pledged in Article 1105 of NAFTA. This question is addressed in paras. 124137.

“fair and equitable treatment and full protection and security” that the Contracting

damages stage of the trial.

trial, and its resultant verdict, satisfied minimum standards of international law, or the

particular instruction which it sought as to bias. The question is whether the whole

counsel’s statements about the net worth of Loewen during the punitive

(4) the contradiction by Loewen witnesses and by documents of Loewen’s

examination, a matter commented upon by Judge Graves; and

which arose at the trial such as the question whether Loewen was entitled to the

were the most egregious. We need not resolve the domestic procedural disputes

sequestration order with respect to his pre-trial preparation;

(3) frequent claims of memory failure by Raymond Loewen in direct and cross-

doctrines mentioned above precluded the tribunal from relying on specific flaws that

inadequacy previously referred to. Instead it argued that some of the appellate

121. Respondent obviously could not defend some of the lawyer conduct and trial judge

cannot be countenanced.

those limitations are applied most rigorously, the trial and its $500,000,000 verdict

to avoid nitpicking a trial record and the rulings of a trial judge. Even when all of

34

was revealed that Loewen’s counsel had not complied with the court’s

(2) the striking by the Court of the testimony of a Loewen witness, Ellis, after it

allegations;

mentioned) which appear to support a number of significant O’Keefe

(1) the belated disclosure and production of the Riemann letters (already

O’Keefe charges against Loewen. They were:

117. Professor Landsmann points also to four matters which would have strengthened the
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afforded to investments of investors of another Party.

of aliens.

closing argument was pervaded with inflammatory comment and personal opinion of

at the oral hearing. The oral argument presented by Mr Cowper QC on behalf of
Claimants was consistent with the Commission’s interpretation of Article 1105(1).

Condominium Association 963 F 2d 534 539, 540; Koufakis v Carvel 425 F 2d 892,

900).

Likewise, a breach of Article 1105(1) is not established by a breach of another
provision of NAFTA. To the extent, if at all, that NAFTA Tribunals in Metalclad

controversy.

Myers, Inc. v Government of Canada (Nov 13, 2000) and Pope & Talbot, Inc. v

Corp v United Mexican States ICSID Case No. ARB(AF)/97/1 (Aug 30, 2000), S.D.

obligations only to the extent that they are recognized by customary international law.

“international law” and the effect of the inclusory clause has been the subject of

and “full protection and security” are not free-standing obligations. They constitute

128. The effect of the Commission’s interpretation is that “fair and equitable treatment”

treatment of Loewen by the Mississippi courts violated that minimum standard.

of treatment to be afforded to investments of an investor of another Party, the

customary international law standard of treatment of aliens as the minimum standard

The precise content of this provision, particularly the meaning of the reference to

“1.
Each party shall accord to investments of investors of another party
treatment in accordance with international law, including fair and
equitable treatment and full protection and security.”

124. Article 1105 which is headed “Minimum Standard of Treatment” provides:

XVIII. NAFTA ARTICLE 1105

an unauthorized amendment to NAFTA, Claimants did not maintain that submission

improper tactics which will result in an unfair trial (Pappas v Middle Earth

Mr Cowper QC submitted that, accepting that Article 1105(1) prescribes the

interpretation adopted on July 31, 2001 went beyond interpretation and amounted to

127. Although Claimants, in their written materials, submitted that the Commission’s

Article 1131(2).

such circumstances the trial judge comes under an affirmative duty to prevent

appealed to jurors’ self-interest, despite plaintiff’s counsel’s failure to object). In

1016,1021,1023 (new trial ordered where defense counsel in closing remarks

comments were not objected to); Norma v Gloria Farms Inc. 668 So 2d

status as a Mississippi resident, despite the fact that most of the objectionable

126. An interpretation issued by the Commission is binding on the Tribunal by virtue of

there has been a breach of Article 1105(1).”

on the ground that plaintiffs’ counsel repeatedly “reminded the jury that [defendant]

Kmart is a national … corporation … [and] contrasted that with” his and his client’s

NAFTA, or of a separate international agreement, does not establish that

Food Max of Mississippi Inc. 163 F 3d 265, 276-278 (where a new trial was ordered

(3) A determination that there has been a breach of another provision of the

required by the customary international law minimum standard of treatment

Walt Disney World Co. v Blalock 640So 2d 1156,1158, a new trial was ordered where

counsel, although the offensive comments were not objected to. See also Whitehead v

security” do not require treatment in addition to or beyond that which is

36

310, 319 (1929); Le Blanc v American Honda Motor Co. Inc. 688 A 2d 556, 559). In

(2) The concepts of “fair and equitable treatment” and “full protection and

and is a ground for holding that there has been a mistrial, at least where the conduct

amounts to an irreparable injustice (New York Central R.R. Co. v Johnson 279 US

standard of treatment of aliens as the minimum standard of treatment to be

because it appeals to sectional or local prejudice, has been consistently condemned

(1) Article 1105(1) prescribes the customary international law minimum

“Minimum Standard of Treatment in Accordance with International Law

become the victim of sectional or local prejudice. In the United States and in other

jurisdictions, advocacy which tends to create an atmosphere of hostility to a party

1105(1). The Commission’s interpretation is in these terms:

125. On July 31, 2001, the Free Trade Commission adopted an interpretation of Article

discrimination against a foreign litigant and that the foreign litigant should not

responsibility of the courts of a State to ensure that litigation is free from
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“Arbitrariness is not so much something opposed to a rule of law, as
something opposed to the rule of law … It is wilful disregard of due
process of law, an act which shocks, or at least surprises a sense of judicial
propriety.”

United States v Italy (1989) ICJ 15 at 76:

formulation by the International Court of Justice in Elettronica Sicula SpA (ELSI)

been negotiated. Nevertheless the Tribunal did not find it necessary to go beyond the

law is now represented by more than 1800 bilateral investment treaties which have

Tribunal concluded (para. 62 of its Award) that the content of custom in international

NAFTA Tribunal considered the effect of the Interpretation of July 31, 2001. The

131. In Pope & Talbot Inc. v Canada, Award in respect of damages, May 31, 2002 a

“the awards and texts make clear that error on the part of the national court
is not enough, what is required is “manifest injustice” or “gross
unfairness” (Garner, “International Responsibility of States for Judgments
of Courts and Verdicts of Juries amounting to Denial of Justice”, 10 BYIL
(1929), p 181 at p 183), “flagrant and inexcusable violation” (Arechaga,
[“International Law in the Past Third of a Century”, 159 “Recueil des
Cours” (1978) at p 282]) or “palpable violation” in which “bad faith not
judicial error seems to be the heart of the matter” (O’Connell,
International Law, 2nd ed, 1970) p 498). As Baxter and Sohn put it (in the
Commentary to their Draft Convention on the Responsibility of States for
Injuries to Aliens) “the alien must sustain a heavy burden of proving that
there was an undoubted mistake of substantive or procedural law operating
to his prejudice”.

Opinion:

courts constituted a manifest injustice. Professor Greenwood states in his Second

international law, it is for Loewen to establish that the decisions of the Mississippi

130. Respondent submits that, in conformity with the accepted standards of customary

effective system of justice” (Second Opinion, para. 79).

appeals to local favouritism as against a foreign litigant.

136. In the present case, the trial court permitted the jury to be influenced by persistent

amounts to manifest injustice according to international law.

which is in breach of municipal law and is discriminatory against the foreign litigant

cannot be allowed to establish legal obligations for the alien litigant”). A decision

Law 91 (“a … decision which is clearly at variance with the law and discriminatory

Meaning of Denial of Justice under International Law, XIV Can YB International

foreigners as such or as citizens of a particular states”); Adede, A Fresh Look at the

[which] is manifestly unjust, especially if it has been inspired by ill-will towards

American Journal of International Law 133, 174 (Special Supp. 1929) (“a judgment

Territory to the Persons or Property of Foreigners (“1929 Draft Convention”) 23

Draft Convention on the Law of Responsibility of States for Damage Done in Their

violations of municipal law (Harvard Law School, Research in International Law,

135. International law does, however, attach special importance to discriminatory

converted into an appeal against the decisions of municipal courts.

as well as international law is not for us to determine. A NAFTA claim cannot be

established. Whether the conduct of the trial amounted to a breach of municipal law

134. If that question be answered in the affirmative, then a breach of Article 1105 is

“the question is whether, at an international level and having regard to
generally accepted standards of the administration of justice, a tribunal can
conclude in the light of all the facts that the impugned decision was clearly
improper and discreditable, with the result that the investment has been
subjected to ‘unfair and inequitable treatment’.”

America ICSID Case No. ARB (AF)/99/2 , Award dated October 11, 2002,

133. In the words of the NAFTA Tribunal in Mondev International Ltd v United States of

one applies the Interpretation according to its terms.

expert, Professor Greenwood QC, acknowledges that customary international law

of international justice. Manifest injustice in the sense of a lack of due process
leading to an outcome which offends a sense of judicial propriety is enough, even if

imposes on States an obligation “to maintain and make available to aliens, a fair and

38

element of unfair and inequitable treatment or denial of justice amounting to a breach

commentators support the view that bad faith or malicious intention is an essential

132. Neither State practice, the decisions of international tribunals nor the opinion of

with denials of justice in litigation between private parties. Indeed, Respondent’s

129. It is not in dispute between the parties that customary international law is concerned

views, those views must be disregarded.

Canada, Award on the Merits, Phase 2, (Apr 10, 2001) may have expressed contrary
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Canadian nationality, than it would to an investor involved in similar activities and in
a similar lawsuit from another state in the United States or from another location in
Mississippi itself. We agree also with Professor Bilder when he says that Article
1102 is direct only to nationality-based discrimination and that it proscribes only

process that is available to the parties, the rest of the process, and its availability to

Loewen, must be examined before a violation of Article 1105 is established. We

address this question in paras. 142-157 (inclusive), 165-171 (inclusive) and 207-217

(inclusive).

States. Claimants submit that the treatment accorded O’Keefe is an appropriate
comparator, that Loewen and O’Keefe were “in like circumstances” because they
were litigants in the same case. But their circumstances as litigants were very
different and it is not possible to apply Article 1102(3) by reference to the treatment
accorded to O’Keefe. What Article 1102(3) requires is a comparison between the
standard of treatment accorded to a claimant and the most favourable standard of
treatment accorded to a person in like situation to that claimant. There are no
materials before us which enable such a comparison to be made.

on evidence which included testimony of Loewen employees and former employees.

Nor does the evidence warrant the drawing of an inference of bias against the jury,

though there is strong reason for thinking that the jury were affected by the persistent

and extravagant O’Keefe appeals to prejudice. Although the trial judge’s conduct of

the trial is explicable by reference to bias, the evidence does not support a finding that

he was biased against Loewen. We take the view that the judge, for reasons which do

not clearly appear, failed to discharge his paramount duty to ensure that Loewen

received a fair trial.

Article 1110 can succeed only if Loewen establishes a denial of justice under Article
1105.

another Party “treatment no less favorable than it accords in like circumstances to its

own investors” or their investments. With respect to a state or province Article

1102(3) requires

In the circumstances of this case, a claim alleging an appropriation in violation of

141. Claimants’ reliance on Article 1110 adds nothing to the claim based on Article 1105.

Article 1102(1) and (2) requires each Party to accord investors and investments of

139. Article 1102 bars discrimination against foreign investors and their investments.

XXI. NAFTA ARTICLE 1110

circumstances” by a Mississippi court to investors and investments of the United

XX. NAFTA ARTICLE 1102

do not have an example of “the most favorable treatment accorded, in like

The interviews reveal that the jury took an adverse view of Loewen’s conduct based

140. A critical problem in the application of Article 1102 to the facts of this case is that we

trial.

nationality, of a nature and consequence likely to have affected the outcome of the

Graves or the jury. Nor do the jury interviews demonstrate that the jury was biased.

Loewen is not made out. There is no direct evidence of bias on the part of Judge

138. Claimants’ argument that Judge Graves and the jury were actually biased against

XIX. THE CLAIM OF BIAS

Mississippi court shall not conduct itself less favourably to Loewen, by reason of its

demonstrable and significant indications of bias and prejudice on the basis of

The effect of these provisions, as Respondent’s expert Professor Bilder states, is that a

treatment. However, because the trial court proceedings are only part of the judicial

“treatment no less favorable than the most favorable treatment accorded,
in like circumstances, by that state or province to investors, and to
investments of investors, of the Party of which it forms part.”
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cannot be squared with minimum standards of international law and fair and equitable

whole trial and its resultant verdict were clearly improper and discreditable and

137. In the light of the conclusions reached in paras. 119-123 (inclusive) and 136, the
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Sepulveda Amor, International Law and International Sovereignty: The NAFTA and

January 5, 2001.

have reviewed the decisions of inferior municipal courts where the exhaustion
requirement has been waived or is otherwise inapplicable.

responsibility only arises when there is final action by the State’s judicial system as a

process be pursued to the highest court where a judicial act constitutes the breach of
international law. Respondent appears to acknowledge, however, that the Article
relaxes the local remedies rule to a partial but limited extent, without defining or
otherwise indicating what that extent is or may be.

when the decision has not been appealed to the court of last resort. Respondent

distinguishes this substantive requirement of customary international law for a final

non-appealable judicial action, when an international claim is brought to challenge

judicial action as a breach of international law, from international law’s procedural

(c)

terms of Article 1101, “adopted or maintained by a Party”, incorporate the substantive

of finality that justifies the description “adopted or maintained”.

appeals have been exhausted, so the argument runs, can be said to possess that degree

that have been accepted or upheld by the judicial system as a whole, after all available

because the court is an organ of the State. This proposition was acknowledged in the

imputable to Respondent. A decision of a court of a State is imputable to the State

148. In this case, we are not concerned with the question whether there is an act which is

international proceedings until local remedies have been exhausted.

whether that act is contrary to international law; and
whether the respondent State can be held responsible for that act in

(b)

action is the basis of the claim for violation of NAFTA. Respondent argues that the

rule of international law and require finality of action. Only those judicial decisions

whether there is an act which is imputable to the respondent State;

(a)

separate issues to be considered:

intended to derogate from this substantive rule of international law when judicial

144. Respondent submits that there is nothing to show that in Chapter Eleven the Parties

147. As Professor Greenwood points out in his First Opinion, usually there are three

not waive the local remedies rule or for that matter the requirement that the judicial

exhausted. In other words, the State is not responsible for the errors of its courts

requirement of exhaustion of local remedies (“the local remedies rule”).

146. Respondent argues that Article 1121(2)(b) is not a waiver provision and that it does

from beginning to end so that the State has not spoken until all appeals have been

whole. This proposition is based on the notion that judicial action is a single action

finality is no different from the local remedies rule and that international tribunals

when a claim of injury is based upon judicial action in a particular case, State

574 (1997)). Claimants submit, secondly, that the so-called substantive principle of

must be understood in the light of the principle of customary international law that,

143. Respondent argues that the expression “measures adopted or maintained by a Party”

remedies provided by the host country’s administrative or judicial courts”. (B.

covers much of the same ground and was not resolved in the Tribunal’s Decision of

the Claims of Mexican Jurisdiction, 19 Houston Journal of International Law 565 at

Claimants submit, first, that “the Article eliminates the necessity to exhaust local

“the investor and the enterprise waive their right to initiate or continue
before any administrative tribunal or court under the law of any Party, or
other dispute settlement procedures, any proceedings with respect to the
measure of the disputing Party that is alleged to be a breach referred to in
Article 1116 …”.

authorizes the filing of a Chapter Eleven claim only if

arbitral claimant to waive its local remedies, not exhaust them. This Article

145. Claimants’ response to this argument is that Article 1121(1)(b) of NAFTA requires an

42

Respondent’s second ground of objection to competence and jurisdiction which

proceedings amounted to an international wrong. We take up at this point the

proceedings, the trial and the verdict alone or in combination with the subsequent

treatment, we must now consider the question whether, in the light of subsequent

be squared with minimum standards of fair international law and fair and equitable

142. Having reached the conclusion that the trial and the verdict were improper and cannot

XXII. THE NECESSITY FOR FINALITY OF ACTION ON THE PART OF THE
STATE’S LEGAL SYSTEM
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Denial of Justice, (1938) pp 291-292, 311-312), although Freeman regards the rule as
linked to the local remedies rule (at p 415).

Sicula SpA (ELSI) United States v Italy (1989) ICJ 15 at para. 50. See Second

Opinion of Professor Greenwood, paras 52-54).

efficient system of justice. Professor James Crawford SC, rapporteur to the ILC, has
stated:

Sohn and Baxter, Recent Codification of the Law of State Responsibility for Injuries

to Aliens (1974) pp 143, 129-132; see also García-Amador’s Draft Articles on State

James Crawford SC, rapporteur on State Responsibility of the ILC has stated “the

7(b) and Commentary (OECD Publication No. 23081 (1967) pp 36-41. Professor

See also OECD Draft Convention on the Protection of Foreign Property, 1967, Article

“Article 21 of the draft sets forth the basis of a procedure which would
enable the alien himself, once local remedies have been exhausted, to
submit an international claim to obtain reparation for injury suffered by
him.”

comment at p. 79:

(“International Law in the Past Third of a Century”, 159 Recueil des Cours (1978) at

must be a decision of a court of last resort, all remedies having been exhausted

held responsible for a judicial decision in breach of municipal law that the decision

the State’s responsibility, stating that it was an essential condition of a State being

(UN Doc. A/CN 4/498, para. 75). Judge Jiménez de Aréchaga took the same view of

“There are also cases where the obligation is to have a system of a certain
kind, e.g. the obligation to provide a fair and efficient system of justice.
There systematic considerations enter into the question of breach, and an
aberrant decision by an official lower in the hierarchy, which is capable of
being reconsidered, does not of itself amount to an unlawful act”.

linked to the duty imposed upon a State by international law to provide a fair and

that view does not coincide with that of other commentators. See García-Amador,

Responsibility prepared in 1960 for the International Law Commission, noting his

process does not amount to a denial of justice at the international level has been

that the local remedies rule is essentially confined to cases of diplomatic protection,

153. The principle that a court decision which can be challenged through the judicial

ed, 1992, vol I, pp 543-545; Freeman, International Responsibility of States for

governments (most notably the United Kingdom) and was not followed in Elettronica

150. Although Loewen submits, in accordance with an Opinion of Sir Robert Jennings,

152. Text writers also give support to the principle (Oppenheim’s International Law, 9th

prepared in 1975, embodied a substantive approach which was strongly criticized by

Decision of January 5, 2001, para. 67). Article 22 of the earlier draft, which had been

4/L 602. Article 44 is identical to Article 45 of the 2000 draft referred to in the

“The Umpire does not conceive that any government can thus be made
responsible for the conduct of a judicial officer when no attempt has been
made to obtain justice from a higher court.”

3218). In the first of these decisions, Umpire Thornton observed (at p 3136):

of a claim in international law, not whether the claim arises from a violation or breach

of international law (Text provisionally adopted on 31 May, 2001, UN Doc. A/CN

Burn v Mexico (ibid at 3140); The Ada (ibid at 3143); Smith v Mexico (ibid at 3146);
Blumhardt v Mexico (ibid at 3146); The Mechanic (Corwin v Venezuela) (ibid 3210 at

Responsibility demonstrates that the local remedies rule deals with the admissibility

Moore, International Arbitrations (1898) p 3135); Green v Mexico (ibid, at p 3139);

can raise the complaint at the level of international law is procedural in character.

Article 44 of the latest International Law Commission (ILC) Draft Articles on State

Mexican Claims Tribunal (Jennings, Laughland & Co v Mexico (Case No. 374, 3

justice”. The principle is supported by a number of decisions of the United States-

which can be challenged through the judicial process does not amount to a denial of

international law by a State to exhaust the local remedies in that State before the party

149. The local remedies rule which requires a party complaining of a breach of

international law is constituted by a non-judicial act or decision.

44

151. Professor Greenwood in his First Opinion refers to “the principle that a court decision

A/CN 4/517, p 33).

question whether the relevant decisions of the Mississippi courts constitute violations

of international law because this is not a case where the alleged violation of

exhaustion of local remedies rule is not limited to diplomatic protection” (UN Doc.

Tribunal’s Decision of January 5, 2001. We are, of course, concerned with the
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to deal with Article 1121 and the problem of waiver.

remedy are questions which remain to be considered. It is convenient, first, however,

available to Loewen and whether Loewen took sufficient steps to pursue such a

157. The questions whether there was an adequate and effective municipal remedy

and 1110 as well as Article 1105.

lower court decision. The requirement has application to breaches of Articles 1102

through its legal system the inchoate breach of international law occasioned by the

constituted by judicial decision is to afford the State the opportunity of redressing

the judicial process before the State is responsible for a breach of international law

156. The purpose of the requirement that a decision of a lower court be challenged through

to have that effect, it would encourage resort to NAFTA tribunals rather than resort to

domestic avenues of appeal are not pursued, let alone exhausted. If Article 1121 were

international law committed by its magistrate or low-ranking judicial officer when

would be very strange if a State were to be confronted with liability for a breach of

strange indeed if sub silentio the international rule were to be swept away. And it

162. Nor is there any basis for implying any dispensation of that requirement. It would be

continued to the highest level.

that, in the context of a judicial violation of international law, the judicial process be

about Article 1121 and that is that it says nothing expressly about the requirement

1121 “is not about the local remedies rule”. One thing is, however, reasonably clear

NAFTA tribunal. Professor Greenwood and Sir Robert Jennings agree that Article

requires a waiver of domestic proceedings as a condition of making a claim to a

161. Although the precise purpose of NAFTA Article 1121 is not altogether clear, it

variance with the continued operation of the relevant principle of international law.

at 42). Such an intention may be exhibited by express provisions which are at

intention to do so (Elettronica Sicula SpA (ELSI) United States v Italy (1989) ICJ 15

Court amounted to a permanent deprivation of use. The Tribunal said (at p 319):

“In these circumstances, and taking into account the Claimant’s
impossibility to challenge the Court order in Iran, there was a taking of the
three blowout preventers for which the Government is responsible” (p
319).

dispensed with by international agreement, in the absence of words making clear an

160. An important principle of international law should not be held to have been tacitly

content, serve two different purposes.

that this requirement and the local remedies rule, though they may be similar in

which appears to have been a lower court. The Tribunal held that the order of the

measure of appropriation. The decision was that of the Islamic Court of Ahwaz,

318-319. The question there was whether a judicial decision could amount to a

the Iran-United States Claims Tribunal in Oil Fields of Texas 12 Iran-US CTR 308 at

155. That there is a difference in the purposes served by this principle was recognized by

a lower court be challenged through the judicial process before the State is
responsible for a breach of international law constituted by judicial decision means

1105, denial of justice and the local remedies rule. The requirement that a decision of

legal system.

159. This statement requires qualification in light of the preceding discussion of Article

decision when there was available an effective and adequate appeal within the State’s

held a State responsible for a breach of international law constituted by a lower court

redress it by its own means, within the framework of its own judicial system”.

to ensure that the State where the violation occurred should have an opportunity to

154. No instance has been drawn to our attention in which an international tribunal has

“the rule of judicial finality is no different from the local remedies rule. Its purpose is

raised before the municipal courts”

158. In para. 71 of the Decision of January 5, 2001, the Tribunal expressed the view that

XXIII. ARTICLE 1121 AND WAIVER
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international court or tribunal … on objections or grounds which were not previously

a corollary of the requirement is that “a State cannot base the charges made before an

provide remedies to correct the natural fallibility of their judges). He considered that

p 282, where the judge expressed the reason for the requirement as being that States
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case where it is highly unlikely that resort to further remedies will be favourable to a
claimant, the correct conclusion may be that local remedies have been exhausted “if
the cost involved in the proceeding further considerably outweighs the possibility of
any satisfaction resulting”' (Mummery, “The Content of the Duty to Exhaust Local
Remedies” (1964) 58 Am. Jo. Intl. Law 389 at 401). The same commentator favours
formulation of the issue in terms of whether the local remedy “may reasonably be
regarded as incapable of producing satisfactory reparation” (ibid). Although this

Parties. Such an outcome would have the effect of making a State potentially liable

for NAFTA violations when domestic appeal or review, if pursued, might have

avoided any liability on the part of the State. Further, it is unlikely that the Parties to

NAFTA would have wished to encourage recourse to NAFTA arbitration at the

expense of domestic appeal or review when, in the general run of cases, domestic

appeal or review would offer more wide-ranging review as they are not confined to

breaches of international law.

considerable degree of elasticity” (Norwegian Loans Case (1957) ICJR 9 at 39 per

technical or rigid rule” and one “which international tribunals have applied with a

166. On the other hand, the requirement has been described as one “which is not a purely

remedy is not “obviously futile” (The Finnish Ships Arbitration Award at 1503-1505).

European Commission on Human Rights, 412 at 436, 438, 440, 444) so long as the

9, 1934, 3 RIAA, 1480 at 1495; Nielsen v Denmark [1958-1959] Yearbook of the

remedy which is adequate and effective (The Finnish Ships Arbitration Award, May

of opinion which supports the view that the complainant is bound to exhaust any

ground of complaint that there has been a breach of international law. There is a body

a judicial act. In such a case the pursuit of local remedies plays a part in creating the

remedies in a case in which the alleged violation of international law is founded upon

165. The question then is as to the scope and content of the obligation to pursue local

“The subparagraph is intended to preclude a respondent State from
maintaining that a local remedy exists when in fact resort to that remedy is
a practical impossibility and to permit a claimant to introduce evidence of
the practical workings of justice, as distinct from the theoretical state of
the law as reflected in code, statute, decision and learned writing. (…) It
may be that an alien in fact finds it difficult to employ an existing local
remedy by reason of the existence of some other procedural barrier in the
law, such as a requirement of posting excessive security for costs, or
where the law leaves to the discretion of a court official the amount of
security for costs to be posted, an order for the posting of a prohibitive
amount (…). Since the purpose of the Article as a whole is to require
exhaustion of a remedy only if it is reasonably available, it is important to
provide not only for the case where a remedy is unavailable as a matter of
law, but also for the case where a theoretically available remedy cannot in
fact be utilized.”

commentary on Article 19, sub-paragraph 2(b), state:

Responsibility of States for Injuries to Aliens”, 12th Draft (1961) 168 in their

practical limitations. Thus, Sohn and Baxter, “Convention on the International

the court below, by taking the matter to a higher court, is subject to reasonable

international law, to afford the host State the opportunity of remedying the default in

obligation of the claimant, who complains that a judicial act is a violation of

act.

XXIV. THE SCOPE AND CONTENT OF THE OBLIGATION TO PURSUE LOCAL
REMEDIES

Mississippi Supreme Court. It was an adequate and fully effective appeal. The

adequacy or even its effectiveness. At least that is true of the appeal to the

167. Here, however, the question concerns the availability of the remedy rather than its

obtaining redress as to producing reparation.

antecedent breach of international law, the formulation is equally appropriate to

remedies in its application to a breach of international law constituted by a judicial

164. For the reasons given, Article 1121 involves no waiver of the duty to pursue local

here.

international law not constituted by a judicial act. That is not a matter which arises

163. Article 1121 may have consequences where a claimant complains of a violation of

that the result in any particular case will depend upon a balancing of factors. So in a

formulation appears to be directed to a case in which the claim is based on an

Lauterpacht J). In conformity with this approach, one commentator has suggested

seem surprising, having regard to the sophisticated legal systems of the NAFTA

48

the appellate courts and review processes of the host State, an outcome which would
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the surety companies.

any conditions relating to the exercise of any local remedy.

verdict both as to liability and as to the damages awarded (compensatory and

local remedies must be considered in the light of these considerations.

of $625,000,000, this being the amount of the bond required by Miss. R. App. P.8(a).

November 22, 1995, it was arranged that surety companies would underwrite a total

in civil lawsuits, began to assemble a package of parties willing to furnish a bond. By

day, Marsh & McLellan, a firm experienced in placing supersedeas bonds in appeals

173. On November 6, 1995, final judgment was entered in favour of O’Keefe. On that

an appeal to the United States District Court, if necessary.

take six months to two years before it was finalized. Loewen’s counsel contemplated

They proposed an appeal to the Supreme Court of Mississippi which was expected to

172. On November 5, 1995, Loewen’s counsel set out a timetable for future procedures.

XXV. LOEWEN’S APPEAL, THE COURT DECISIONS ON THE BONDING
REQUIREMENT AND THE SETTLEMENT AGREEMENT

subsequent to the trial, events to which we now turn.

thirty day period for perfecting the appeal. The assurance was not forthcoming.

assurance from O’Keefe’s lawyers that they would not seek enforcement during the

corporate jet and their yacht”. On November 21, 1995, Loewen’s lawyers sought an

every funeral home they own, every insurance company, every cemetery, their

cash bond. If they don’t, my client will proceed to take over their assets. That’s

178. On the same day, Mr Gary was reported as saying “They have ten days to post the

court denied all six Loewen motions, without giving reasons.

Loewen would be allowed a further ten minutes for rebuttal. After argument, the

court announced that each side would be given fifteen minutes for argument and

177. On November 20, 1995, the motions came on for hearing before Judge Graves. The

compensatory and punitive damages awarded.

punitive). On the following day Loewen filed motions seeking a reduction of the

numerous grounds, including grounds discussed in this Award, for challenging the

171. Whether it has been satisfied in this case depends upon an examination of events

and/or for a new trial and for remittitur. In these motions Loewen advanced

opportunity of redressing the matter of complaint. The scope of the need to exhaust

176. On November 15, 1995, Loewen moved for judgment notwithstanding the verdict,

the counties of Mississippi, enrolment being a condition precedent to execution.

has by its own actions disabled the complainant from affording the State the

expose the complainant to severe financial consequences, it may well be that the State

Likewise, if a State burdens the exercise of the right directly or indirectly so as to

impractical, the exercise of the right is neither available nor effective nor adequate.

175. Meantime, immediately after judgment was entered, O’Keefe began to enrol it within

in the amount, form and conditions required by the Mississippi Supreme Court and

financial and economic circumstances as a foreign investor, as they are affected by

170. If a State attaches conditions to a right of appeal which render exercise of the right

filed an affidavit stating that it was unable to provide an appeal bond with supersedeas

that Loewen’s bankers would not promise such letters. On November 25, Loewen

100% of their risk be supported by collateral in the form of bank letters of credit and

174. By about November 20, 1995, it became clear that the sureties would all require that

enforcing the judgment while Loewen’s appeal was pending.

By posting a bond in that amount, Loewen would have prevented O’Keefe from

50

reasonably available to the complainant in the light of its situation, including its

169. Availability is not a standard to be determined or applied in the abstract. It means

circumstances in which it is situated.

are effective and adequate and are reasonably available to the complainant in the

relating to exhaustion of local remedies. It is an obligation to exhaust remedies which

168. This passage, in our view, correctly expresses the scope and content of the principle
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might not be more prudent to maintain the status quo. O’Keefe’s counsel responded

appeal without posting a bond.

without supersedeas”. Loewen made no response on the Chapter Eleven argument
even though it had that option under consideration. In argument, Judge Graves
discussed other alternatives with Loewen’s counsel and finally asked whether security
could be given in an amount between $125,000,000 and $625,000,000. Nothing came
of this after some discussion between the parties.

financial strength and net worth. By this motion Loewen asked the trial court to

reduce the bond to $125,000,000 – 125 per cent of the compensatory damages

component of the judgment. The Mississippi Court Rules empower the court, for

“good cause shown” and in an “appropriate” case, to grant a stay of enforcement upon

a bond or upon conditions less than or other than a bond in an amount of 125 per cent

considered, in the light of the Mississippi Supreme Court decision in In re Estate of
Taylor 539 So 2d 1029, that the general purpose of a supersedeas bond was to give
absolute security to the party affected by the appeal and that the security was to cover
the entire verdict, including the amount of punitive damages. Judge Graves
concluded that, although it was arguable that a stay would not result in harm to
O’Keefe,

damages), that its net worth was sufficient to make the judgment fully collectible.

Loewen also argued that denial of the stay would cause it and innocent third parties

irreparable harm and deprive it of appellate review. Loewen further argued that the

appeal had strong prospects of success, in particular that the damages were grossly

excessive. Loewen also stated that its major credit agreements all had cross-default

clauses and agreed that an uncured default in any of their long term credit agreements

Graves applied himself to the issues. He questioned O’Keefe’s counsel about the

the “error-infested” trial. A reading of the transcript, however, reveals that Judge

were “stunned” by the time limits fixed for argument on the earlier motion and about

exhibited resentment at statements made by Loewen’s counsel in their brief that they

minutes for oral argument on each side with ten minutes for rebuttal. In doing so, he

Graves in the trial court. The hearing began with Judge Graves again fixing fifteen

182. On November 29, 1995, the motions for a stay came on for hearing before Judge

the court of the motion for a stay.

181. On the same day, Loewen filed a motion in seeking a stay pending consideration by

“The Court … finds that there exists no viable alternative for securing this
Plaintiff’s interest absent the requirement of a [$625 million] bond
pursuant to Rule 8.”

the shares had plummeted. The critical finding in the judgment was:

pendency of other lawsuits, that investors were looking to get out and that the price of

O’Keefe’s counsel – the financial inability of Loewen to obtain the bond, the

In reaching this conclusion, Judge Graves referred to matters relied upon by

“the Court has no reason to believe that there are assets [of Loewen] in
this case which would not dissipate or that the same assets which are
subject to levy right now would still be there and subject to levy a year
from now or eighteen months from now if there were an appeal allowed
without the bond”.

“good cause shown”, an expression which was not defined. However, Judge Graves

claiming it had the financial ability to satisfy the judgment to make for punitive

would operate to vacate the stay.

that the court had a discretion under Rule 8(b) to reduce the amount of the bond for

was unable to provide more than a bond for $125,000,000 at the time, (though

compensatory damages component was all that O’Keefe was entitled to, that Loewen

183. Judge Graves then delivered judgment on the motions, dismissing them. He accepted

[of the Bankruptcy Code] and in the meantime pursue us” and “[t]hey can appeal

penal sum of $125,000,000 and providing covenants that Loewen would maintain its

of the judgment (Miss. R. App. P. Rule 8(b)). Loewen argued that security for the

O’Keefe judgment. O’Keefe’s counsel also said “they would go into Chapter Eleven

enforcement of its judgment on Loewen filing a conventional supersedeas bond in the

other lawsuits pending against Loewen and the judgments might be bigger than the

that there was no assurance that the status quo could be maintained, that there were

followed, yet on appeal the judgment was set aside or reduced. He asked whether it

180. On November 28, 1995, Loewen filed a motion asking the trial court to stay

problem that would arise if execution on the judgment was not stayed and execution

Mississippi Supreme Court. Under Mississippi law, a party may pursue such an

52

179. On November 27, 1995, Loewen filed an appeal of the trial court judgment with the
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denial of fair and equitable treatment and a denial of full protection and security.
Notwithstanding the criticisms already made of Judge Graves’ decision, that decision
does not transgress the minimum standard of treatment mandated by Article 1105. It
was at worst an erroneous or mistaken decision.

of the Rules, and Judge Graves was bound by the interpretation, his decision did not

reflect an error in principle. Further he took into consideration the various factors

relied upon by the parties and, after weighing them, came up with a decision in favour

of O’Keefe.

indefinitely, pending further order of the court.

was a strong case for regarding the verdict as excessive and one which should be set

proceeds of the offering would be deposited with a trustee for the funding of

by Rule 8(b) more liberally than it was construed by the Mississippi courts.

“… the Supreme Court in Mississippi has already given us one stay, and
we are now waiting for the permanent stay, and the permanent reduction
of the bond, and there is every reason to believe that in fact we will get
that. In addition to that, our company we believe is – we are quite

convertible preferred shares. In response to questions, Raymond Loewen stated that

execution, if it did not pursue the Chapter Eleven Bankruptcy option.

with financial institutions in Canada concerning an offer of some $200 million

Loewen, at least in theory, could proceed with its appeal, albeit subject to the risk of

194. On December 17, 1995, Raymond Loewen and others conducted a conference call

raise an additional $200 million in a debt offering.

stock in the Canadian equity market to fund new acquisitions and was preparing to

193. While the appeal to the Mississippi Supreme Court was pending Loewen issued new

benefit O’Keefe by increasing Loewen’s underlying value.

Here the refusal to relax the bonding requirement was not a denial of the appeal.

law which requires a State to provide a right of appeal from a decision of its courts.

188. It was common ground between the parties that there is no principle of international

Rule 8(a); it is to the way Rule 8 was applied.

in an extreme way so as to produce an unjust result. But the challenge here is not to

later what happened on appeal. The changes acknowledge that Rule 8 could operate

particular Rule 8, which would preclude what happened before Judge Graves, and

available to fund a supersedeas bond, the use of the funds for acquisitions would

acquisitions of funeral homes, cemeteries and related businesses. Although not

prospectus for an offering of preferred securities to the public in Canada. The

That operation constitutes a very good reason for interpreting the discretion conferred

187. After this case, the Mississippi Supreme Court made changes to its Rules, in

to their motion for a stay, informing the court of their intention to file a preliminary

requirement in Rule 8(a) notwithstanding the potential harshness of its operation.

192. On December 12, 1995, Loewen filed in the Mississippi Supreme Court an addendum

appreciation of its ability to post a $625,000,000 bond.

likely by the sheer size of the bond stipulated by Rule 8(a).

186. We repeat what we said earlier, that Claimants make no challenge to the bonding

debt. Loewen’s lawyers were examining the effect of an equity, raising on the court’s

probability foreclose the possibility of an appeal, eventualities rendered the more

and (c) the prosecution of an appeal without a stay would work an injustice and in all

191. At this time Loewen was considering raising further capital by way of equity and

$125,000,000. On December 20, 1995, the Supreme Court extended the stay

securing absolute security for the verdict awarded, more particularly when (a) there

aside, (b) the provision of absolute security was beyond the capacity of the appellant

execution on the judgment, conditional on the posting of a bond in the sum of

Graves. That is because we would not read the Rules as having the purpose of

190. On November 30, 1995, the Supreme Court of Mississippi granted an interim stay of

violation of Article 1105, because there was a procedural denial of justice, there was a

185. It is not a decision which we would have reached on the materials before Judge

189. Claimants submit that the decisions refusing to relax the bonding requirements were a

absolute security to the party affected by the appeal. If one accepts this interpretation
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184. Judge Graves stressed that the Rule required that the amount of the bond was to give
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“Obviously, we don’t think that a 500 million liquidity thing will ever
come, but being a responsible corporation we have the contingency plan
for every possible contingency, and we’ve looked at that, discussed it with
our bankers, and we have a plan which we believe would address that
without any major long-term harm on liquidity after a brief to adjust that.”

potential liability for damages it would face if, ultimately, the judgment was set aside.
In our view, Loewen was entitled to treat the threat of prompt execution on some of
its assets in Mississippi as real and as having adverse consequences for market

by the lawyers was to get Loewen to the point where it could post the $625 million,

ask the Court to be relieved of that burden and point out to O’Keefe the need for them

to settle before the court acted or the bond was posted.

the court to take up a question unresolved in Pennzoil v Texaco, Inc. 481 U.S.1 (1987)

decision. The Court’s formal order simply recited:

(1) securing funds to finance the bond;

the Group was currently pursuing three alternative avenues:

reporting the decision of the Mississippi Supreme Court, and informing readers that

198. On January 25, 1996, a memorandum was circulated within the Loewen Group

ruling did not transgress the minimum standard of treatment under Article 1105.

the same position as Judge Graves’ decision under appeal. The Supreme Court's

197. Whether the Supreme Court’s ruling on this point was appropriate or not, it stands in

“We are confident of a successful appeal, but it would have meant several
years of financial uncertainty at significant cost to the Company … After
analysing the financial and other alternatives we determined that, at this
time, a settlement is in the best interests of the Company and its
shareholders.”

1996. On January 29, 1996, Loewen announced the settlement in a press release:

recorded, in a handwritten document, which was not signed formally until February 1,

201. During the night of January 27/28, 1996, an informal agreement was reached and

irreparable harm before the defendant has the chance to obtain appellate review.

bond, and where the defendant’s inability to post the bond could result in severe,

posting of a bond that serves no purpose where the defendant cannot obtain such a

whether it comports with due process of law to condition a stay on execution on the

of execution pending the filing of a petition for writ of certiorari. The petition invited

“The Court finds that the question before it is whether the trial court
abused its discretion in refusing to lower the amount of the supersedeas
bond at Appellants’ request. The Court finds no abuse of discretion in the
trial court’s refusal to lower the amount of the supersedeas bond, and that
the trial court properly followed M.R.A.P.8.”

application to the Hon Justice Scalia, as Circuit Justice for the Fifth Circuit, for a stay

effect from 1200 pm on January 31, 1996. The Court did not give reasons for its

200. On January 27 and 28, 1996, Loewen’s lawyers were drafting and redrafting an

entered on November 30 and extended on December 20, 1995 be dissolved with

dismissed defendants’ motion for stay of execution, and ordered that the interim stay

perceptions of Loewen.

execution on the judgment because O’Keefe would have been deterred by the

196. On January 24, 1996, the Supreme Court of Mississippi with two dissentients

Respondent suggests that Loewen would have discounted O’Keefe’s threats to levy

credibility and could result in loss of the stay. The current settlement strategy advised

“… we are willing to give you a second chance to resolve this case and
avoid bankruptcy. However, I am renewing my offer to resolve this case
for four hundred and seventy-five million dollars”.

noon on January 31, adding:

they would start execution on all Loewen’s property in Mississippi and other states at

199. On January 25, 1996, plaintiffs’ lawyers wrote to defendants’ lawyers advising that

absolutely necessary.

Chapter Eleven was considered to be by far the least desirable but would be utilised if

(3) filing for Chapter Eleven Bankruptcy protection without posting a bond.

(2) negotiating a reasonable settlement;
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Loewen’s Mississippi counsel thought that this course would result in loss of

money to fund the existing acquisition obligations, but not the bond. They noted that

195. On January 23, 1996, Loewen’s lawyers pointed out the tactical dangers of raising

said:

And, in response to a question about the punitive damages owed Raymond Loewen

confident that with our banks and with our investment bankers we will be
able to deal with the very worst case scenario”.
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when the settlement agreement and the release are read in their entirety and in
context, we do not regard them as releasing Loewen’s NAFTA claims. They lie
outside the ambit of the claims dealt with.

terms described in the parties’ joint motion to dismiss. The order of January 24, 1996

was vacated and dissolved, nunc pro tunc, so that the amount of the required bond

reverted to $125 million. The order was conditional on the performance of the

governed by the law of Mississippi.

that the release extends and applies to future claims. The release is expressed to be

corporations having any liability in the premises”. The instrument further provides

and causes of action as against the Releases and all other persons, firms, and/or

O’Keefe interests. The release incorporates the accord and satisfaction of “all claims

that Loewen may have against the O’Keefe interests and persons affiliated with the

settlement agreement. The release is a release by Loewen of all claims whatsoever

executed by Loewen which forms part and is exhibited as “Exhibit C” to the

Respondent is not a party to the agreement. The argument is based on the release

NAFTA claims in issue in this arbitration, against Respondent, notwithstanding that

the settlement agreement operated to release all claims by Loewen, including the

for by the settlement agreement. Respondent submitted that, on its true construction,

205. It is convenient to deal here with an argument based on a release of claims provided

XXVI. DOES THE SETTLEMENT AGREEMENT OPERATE TO RELEASE ALL
CLAIMS AGAINST RESPONDENT?

should have pursued before it could establish that the verdict and judgment at trial

we reject Respondent’s contention that the risk of execution was remote and

the inevitable consequence that Loewen’s share price would collapse. In this respect,

Mississippi, to be followed by execution against Loewen’s assets in other States, with

be exercised only at the risk of sustaining immediate execution on Loewen’s assets in

Loewen’s right of appeal. Without posting the bond, Loewen’s right of appeal could

distinction, the practical impact of the requirement had severe consequences for

attached, not to the right of appeal, but to the stay of execution. Granted the

Loewen’s assets if the bond was not posted. Here, the bonding requirement is

is “a reasonably available remedy”, having regard to the risk of execution against

208. The first alternative suggested by Respondent raises the question whether the appeal

stay of execution in the Supreme Court of the United States.

execution against Loewen’s assets; or (iii) filed a petition for certiorari and sought a

Chapter Eleven of the Bankruptcy Code which would have resulted in a stay of

appeal despite the risk of execution on its assets; or (ii) sought protection under

decision by the Mississippi Supreme Court, Loewen should have (i) pursued its

violation of Art. 1105. Respondent argues that confronted with the adverse bonding

constituted a measure “adopted or maintained” by Respondent amounting to a

appeal to the Mississippi Supreme Court was an available remedy which Loewen

that (subject to performance of the settlement agreement) the judgment

of 6 November 1996 was satisfied and cancelled.

(ii)

207. In the light of the conclusions reached in para 156, the next question is whether the

that the bond be released and discharged; and

(i)

204. On February 2, 1996, Judge Graves ordered:

XXVII. DID LOEWEN PURSUE AVAILABLE LOCAL REMEDIES?

orders as requested by the parties. The answer to Respondent’s submission is that

with jurisdiction to consummate a release, settlement and dismissal of the suit on the

monetary part of the agreed settlement.

stranger and gave consideration in that it dismissed the appeal and made judicial

Mississippi dismissed Loewen’s appeal with prejudice, revesting the Circuit Court

has given consideration. Respondent submits that the State of Mississippi was not a

factor to be taken into account is that the person is not a stranger to the agreement and

falls within the class of persons intended to take the benefit of a release, a relevant

Covenants.

203. On February 2, 1996, on the joint motion of all parties, the Supreme Court of

Respondent’s argument is that, according to this rule in determining whether a person

206. Respondent relies on the “intent” rule of construction in force in Mississippi.
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day the parties executed an Absolute Release with Indemnity Agreement and

202. On February 1, 1996, the formal settlement agreement was executed. On the same
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unlikely to review a fact-intensive case. Secondly, there was a dispute between the
parties as to whether the bonding requirement precluded judicial review of the
judgment. The Mississippi Supreme Court did not make such a finding and did not
adopt Loewen’s version of the facts. Thirdly, the presence of a substantial punitive
damages award was irrelevant to the issues which the Supreme Court would have

by reason of executions which could not be justified. But this possibility does not

persuade us that the risk of immediate execution was other than real. In these

circumstances, if exercising the right of appeal, at the risk of immediate execution on

Loewen’s Mississippi assets, was the only alternative available to Loewen, it would

not have been, “a reasonably available remedy” to Loewen.

whether collateral review was available in the Federal District Court. But the
Tribunal notes that Professor Days does not assert that either the Supreme Court or
the Federal Court would grant the relief suggested. It is fair to say that, on his view,
there was a prospect, at most a reasonable prospect or possibility, of such relief being
granted.

company can continue to conduct its business under Court supervision. Although

Court supervision would not necessarily bring to an end Loewen’s acquisitions

program, Court supervision could be expected to restrict and moderate the program.

Quite apart from that consequence, a Chapter Eleven filing may have had an effect on

the public market perception of Loewen with a detrimental impact on its share price.

certiorari petition or the collateral review option a reasonably available and adequate
remedy? The pursuit of either remedy, more particularly the Supreme Court remedy,
if it resulted in a failure to obtain a stay, would worsen Loewen’s position and
reinforce adverse market perceptions about Loewen. So, the absence of any certainty
about the outcome of either option is a significant consideration in deciding whether

claimant to file under Chapter Eleven in order to exercise an available right of appeal.

Whether it was reasonable to expect Loewen to file under Chapter Eleven depends at

least in part on the reasons why Loewen elected to enter into the settlement agreement

in preference to exercising other options, a matter examined in paras. 214-216

(inclusive).

all probability because it provided certainty. Other alternatives involved financial
consequences which would not have been easy to predict.

have had “a reasonable opportunity” of obtaining review by the Supreme Court of the

United States of the application of the Mississippi bonding requirement on the ground

that it prevented, inconsistently with due process, appellate review of the Mississippi

Loewen that, of the various options then open, settlement was the most attractive, in

213. Entry into the settlement agreement no doubt reflected a business judgment by

General) and Professor Tribe. Professor Days is of the opinion that Loewen would

application between Professor Drew S. Days III (former United States Solicitor-

stay. There is a conflict of opinion about the prospects of success of such an

Loewen.

either option involved an adequate remedy which was reasonably available to

attendant detrimental consequences for Loewen. In this situation, was either the

there are some situations in which it would be reasonable to expect an impecunious

210. The third alternative is the petition for certiorari coupled with the application for a

responsible in international law, generated the risk of immediate execution with its

ensure that a right of appeal remains effective and reasonably available. No doubt

remedies extends to requiring a claimant to file under Chapter Eleven in order to

212. The decision not to relax the bonding requirement, an act for which Respondent is

which of their conflicting opinions is to be preferred on a related question, namely

execution. Chapter Eleven results in re-organization not in liquidation, so that a

The question then is whether, in these circumstances, the need to pursue local

that of Professor Tribe is to be preferred. Nor is the Tribunal in a position to decide

211. This Tribunal is not in a position to decide whether the opinion of Professor Days or
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proceed without generating all the consequences that would have flowed from

execution. In this respect, Chapter Eleven would have enabled Loewen’s appeal to

209. Filing under Chapter Eleven of the Bankruptcy Code would have resulted in a stay of

on a number of grounds. First, the case was fact-intensive and the Court is very

to execution lest it might ultimately lose the appeal and suffer financial consequences

been called upon to decide.

trial court judgment. Professor Tribe is of a contrary opinion. He bases his opinion

theoretical. It is possible that O’Keefe may have exercised some restraint in relation
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Claimants’ case is that these judicial acts are the relevant government measures
within NAFTA Chapter Eleven, not that the settlement is such a measure. This
ground of objection is overruled.

question were reasonably available and adequate. If they were not, it is not to the

point that Loewen entered into the settlement, even as a matter of business judgment.

It may be that the business judgment was inevitable or the natural outcome of adverse

“government measure” within the scope of NAFTA Chapter Eleven (ground 3 of

218. Respondent argues that a private agreement to settle litigation out of court is not a

XXVIII. A PRIVATE AGREEMENT IS NOT A GOVERNMENT MEASURE WITHIN
THE SCOPE OF NAFTA CHAPTER ELEVEN

Respondent is responsible.

violation of customary international law and a violation of NAFTA for which

notably the Supreme Court option and that, in consequence, Loewen has not shown a

217. Accordingly, our conclusion is that Loewen failed to pursue its domestic remedies,

expected to take.

which it can be said that it was the only course which Loewen could reasonably be

decision to adopt that course rather than to pursue other options. It is not a case in

for Loewen to take, we are simply left to speculate on the reasons which led to the

216. Although entry into the settlement agreement may well have been a reasonable course

Loewen had no reasonably available and adequate remedy.

expected to take, that would be enough to justify an inference or conclusion that

settlement agreement was the only course which Loewen could reasonably be

not just a matter of onus of proof. If, in all the circumstances, entry into the

reached. It is a matter on which the onus of proof rested with Loewen. It is, however,

had under active consideration and preparation until the settlement agreement was

preference to pursuing other options, in particular the Supreme Court option which it

evidence disclosing its reasons for entering into the settlement agreement in

215. Here we encounter the central difficulty in Loewen’s case. Loewen failed to present

and Mexico again submitted their views on the issues that were raised at the hearing.

both sides and on June 6, 2002, the Tribunal held a hearing on the objection. Canada

221. Following the filing of Respondent’s objection, appropriate pleadings were filed by

business.

NAFTA claim is the only asset of Nafcanco, and the pursuit of the claim its only

Nafcanco - a play on the words NAFTA and Canada). It would appear that the

interest to the NAFTA claim to a newly created corporation (discreetly called

TLGI, immediately prior to its going out of business, assigned all of its right, title and

a United States entity pursuing a claim against the United States under NAFTA,

corporation. In apparent recognition of the obvious problem that would be caused by

business entity. All of its business operations were reorganized as a United States

courts of the United States and Canada. Under that plan, TLGI ceased to exist as a

States Bankruptcy Code, and a reorganization plan was approved by the bankruptcy

2002. TLGI had filed a voluntary petition for relief under Chapter 11 of the United

Respondent filing a further objection to competence and jurisdiction on January 25,

questions about TLGI’s capacity to pursue its NAFTA claims and gave rise to

220. Subsequent to the October 2001 hearings on the merits, events occurred which raised

XXX. RESPONDENT’S ADDITIONAL OBJECTION TO COMPETENCE AND
JURISDICTION

competence and jurisdiction.

219. This objection is dealt with together with the Respondent’s additional objection to

XXIX. THE JURISDICTIONAL OBJECTION TO MR RAYMOND LOEWEN’S
CLAIMS

judicial orders made by the Mississippi trial court and the Mississippi Supreme Court.

submission does not dispose of the point. The question is whether the remedies in

consequences generated by the impugned court decision.

correct as a general proposition. But the Claimants’ case rests on the judgment and

Respondent’s objection to competence and jurisdiction). The argument may well be
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business judgment, Loewen voluntarily decided not to pursue its local remedies. That

214. Respondent argues that, because entry into the settlement agreement was a matter of
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is no language in those articles, or anywhere else in the treaty, which deals with the
question of whether nationality must continue to the time of resolution of the claim.

United States seized the assets of Iranian nationals during the hostage crisis of the

1970s, Iran and the United States worked out a settlement as sovereign nations.

implicated other sections of NAFTA, namely Articles 1105 and 1110. The
investment in Mondev, some Boston real estate, had been foreclosed on by an
American mortgage holder. Even though it denied Mondev’s claim on the merits, the
Tribunal appropriately found that the loss of the investment through foreclosure of the
mortgage could not be the basis for denying Mondev’s right to pursue its remedies
under NAFTA. It pointed out that such a set of events could occur quite often to

to and could not affect the rights of American investors in relation to practices of the

United States that adversely affect such American investors. Claims of that nature

can only be pursued under domestic law and it is inconceivable that sovereign nations

would negotiate treaties to supplement or modify domestic law as it applies to their

own residents. Such a collateral effect on the domestic laws of the NAFTA Parties

was clearly not within their contemplation when the treaty was negotiated.

fail. In international law parlance, there must be continuous national identity from the

Both as a matter of historical and current international precedent, this argument must

the present real party in interest - the beneficiary of the claim - is an American citizen.

arose, and, antedate the time that the claim was submitted, it is of no consequence that

225. Claimant TLGI urges that since it had the requisite nationality at the time the claim

governmental units.

political or other avenues by which to seek relief from nefarious practices of

earlier, the object of NAFTA is to protect outsiders who do not have access to the

courts, by definition a unit of the United States government. As was pointed out

case, it would in effect create a collateral appeal from the decision of the Mississippi

224. If NAFTA could be used to assert the rights of an American investor in the instant

remain of the claimant’s identity. Significantly, the reasoning of the Tribunal

unfair practices occurring in one of the other Contracting Parties. It was not intended

“Secondly the Tribunal would again observe that Article 1105, and even
more so Article 1110, will frequently have to be applied after the
investment in question has failed. In most cases, the dispute submitted to
arbitration will concern precisely the question of responsibility for that
failure. To require the claimant to maintain a continuing status as an
investor under the law of the host State at the time the arbitration is
commenced would tend to frustrate the very purpose of Chapter 11, which
is to provide protection to investors against wrongful conduct including
uncompensated expropriation of their investment and to do so throughout
the lifetime of an investment up to the moment of its "sale or other
disposition" (Article 1101(2)). On that basis, the Tribunal concludes that
NAFTA should be interpreted broadly to cover any legal claims arising
out of the treatment of an investment as defined in Article 1139, whether
or not the investment subsists as such at the time of the treatment which is
complained of. Otherwise issues of the effective protection of investment
at the international level will be overshadowed by technical questions of

such disputes could not be pursued. It said:

indenters and that the whole purpose of NAFTA’s protection would be frustrated if

In that case, the Tribunal dealt with the issue of whether the investment itself had to

227. Nor does the recent arbitral decision in the Mondev case help Claimants in any way.

law to resolve the question of the need for continuous national identity.

NAFTA is clearly intended to protect the investors of one Contracting Party against

claim to international arbitration, as TLGI has done in the instant case. The format of

whereby the individual investor may make a claim on its own behalf and submit the

223. Chapter Eleven of NAFTA represents a progressive development in international law

with nationality requirements at the dies a quo, the beginning date of the claim. There

It is that silence in the Treaty that requires the application of customary international

require nationality only to the date of submission. However, those articles deal only

American companies were pursued by American diplomatic authorities. When the

226. Claimants’ first argument strand is that NAFTA itself, in Articles 1116 and 1117,
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investment of some American oil companies many years ago, the claims of the

implemented and pursued by the States themselves. When Mexico expropriated the

for persons engaging in such investment. Until fairly recently, such protection was

quem.

private sector, investment treaties frequently seek to provide some kind of protection

date of the events giving rise to the claim, which date is known as the dies a quo,
through the date of the resolution of the claim, which date is known as the dies ad

Mexico and the United States. Since most international investment occurs in the

222. NAFTA is a treaty intending to promote trade and investment between Canada,
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in the proprietorship of the claims, intervene after the proceedings to enforce the
claim have commenced. Insolvency or judicial administration or a moratorium may

Tribunal to decide the issues in dispute in accordance with “applicable rules of

international law”.

enforcing a liability after a voluntary transfer to a third party, when the right to pursue
the complaint may be enforceable only by the transferee, or only in the name of the
transferor for the benefit of the transferee; and he could well foresee that particular
difficulties could arise when, under an arbitration agreement between A and B, the
former begins an arbitration, and afterwards transfers the right to C, a stranger to the
arbitration agreement. These are no more than examples. These procedural
difficulties are of a kind which many domestic systems of law have confronted.

claimant defeated the only reason for the negotiations to continue. The claiming

government no longer had a citizen to protect. This history has changed as the nature

of the claim process has changed. As claimants have been allowed to prosecute

claims in their own right more often, provision has been made for amelioration of the

strict requirement of continuous nationality. But those provisions have been

specifically spelled out in the various treaties that TLGI cites as proof that

international law has changed. Thus, in the claims settlement agreement between Iran

ceases to exist, together with the breach of obligation or delict which have brought it

hinder TLGI’s contentions, since NAFTA has no such specific provision.

jurisdiction under its domestic rules of procedure. This is not the present case. If the
submissions of the United States are right, the fatal objection to success by the
Claimants is that a NAFTA claim cannot exist or cannot any longer exist, once the
diversity of nationality has come to an end, so that the Tribunal cannot continue with
the resolution of the original dispute, there being no dispute left to resolve. The
private lawyer might well exclaim that the uncovenanted benefit to the defendant
would produce a result so unjust that it could be sustained only by irrefutable logic or
compelling precedent, and neither exists. The spontaneous disappearance of a vested

be interfering into the manner in which another nation handled its internal commerce.

Such interference would be justified only to protect the interests of one of its own

nationals. If that tie were ended, so was the justification. As international law

relaxed to allow aggrieved parties to pursue remedies directly, rather than through

diplomatic channels, the need for a rigid rule of dies ad quem also was relaxed. But

as was previously noted, such relaxations came about specifically in the language of

the treaties. There is no such language in the NAFTA document and there are

change of nationality by the enforcing party might deprive a tribunal of territorial

nationality was grounded in comity. It was not normally the business of one nation to

230. As with most hoary international rules of law, the requirement of continuous

indicated above, a vested claim, already the subject of valid proceedings, simply

requirement. But such specific provisions in other treaties and agreements only

into being. True, it is possible to imagine that a change of identity with a consequent

outcome in the quite different situation where, through subsequent events of the kind

investment treaties, the so-called “BITs”, contain specific modifications of the

nationality was specifically altered in the agreement. Many of the bilateral

232. The same lawyer might well, however, have much more difficulty in visualising the

winding up. Equally, the lawyer would recognise the potential for difficulties in

negotiated and resolved only at a governmental level, any change in nationality of the

and the United States arising out of the hostage crisis, the requirement of continuous

changes its juristic character, or may become a right to share in the proceedings of a

nationality to the end of any international proceeding. When investment claims were

be enforceable for a while, or is compulsorily transferred to a third party, or entirely

affect one of the parties so that under the relevant domestic law the liability ceases to

stand in the way of the enforcement of liabilities when changes in corporate status, or

resolution of the claim. Respondent correctly contends that Article 1131 requires the

229. There is only limited dispute as to the history of the requirement of continuous

lawyer. Such a lawyer would of course be familiar with the inhibitions which can

231. We address at this stage an aspect of the problem which might well puzzle a private

such a change.

substantial reasons why the Tribunal should not stretch the existing language to affect
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answers the question as to whether continuous nationality is required until the

228. In sum, neither the language of the Treaty, nor any of the cases decided under it

the application of local property laws and the classification of local
property interests affected by foreclosure or other action subsequent to the
failure of the investment.”
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The only relevance of ICSID to this proceeding is that the Parties have elected to
function under its structure. That election cannot be used to change or supplement the
substance of the Treaty that the three nations have entered into. Whatever specificity
ICSID has on the requirement of continuous nationality through the resolution of the
dispute only points up the absence of such provisions in NAFTA. Claimants have not
shown that international law has evolved to the position where continuous nationality
to the time of resolution is no longer required.

through domestic tribunals and courts. NAFTA claims have a quite different

character, stemming from a corner of public international law in which, by treaty, the

power of States under that law to take international measures for the correction of

wrongs done to its nationals has been replaced by an ad hoc definition of certain kinds

of wrong, coupled with specialist means of compensation. These means are both

distinct from and exclusive of the remedies for wrongful acts under private law: see

Articles 1121, 1131, 2021 and 2022. It is true that some aspects of the resolution of

investors. The report itself met with criticism in many quarters and from many points
of view. In any event, the ILC is far from approving any recodification based on the
report.

familiar kind of process. But this apparent resemblance is misleading. The two forms

of process, and the rights which they enforce, have nothing in common. There is no

warrant for transferring rules derived from private law into a field of international law

By the terms of the assignment, the only item being assigned was this NAFTA claim.

out to achieve.

American corporation. Such a naked entity as Nafcanco, even with its catchy name,
cannot qualify as a continuing national for the purposes of this proceeding. Claimants
also urge that TLGI remains in existence, since its charter remains in existence. The
Tribunal is being asked to look at form rather than substance to resolve a complicated
claim under an international treaty. Even if TLGI has some kind of ethereal
existence, it sought to place any remaining NAFTA marbles in the Nafcanco ring.
Claimants insist that Respondent is asking the Tribunal to “pierce” the corporate veil

place. We have already rehearsed our view of the inequities that befell TLGI in that

litigation, and a chancery court would certainly take such claims into account in

assessing damages. But this is an international tribunal whose jurisdiction stems

from and is limited to the words of the NAFTA treaty. Whatever the reasons for

TLGI’s decision to follow the bankruptcy route it chose, the consequences broke the

chain of nationality that the Treaty requires.

American corporation. All of the benefits of any award would clearly inure to the

Mississippi litigation which brought about the need for it to file bankruptcy in the first

234. TLGI urges some equitable consideration be given because it was the underlying

from TLGI to Nafcanco is not being challenged, except as to what is being assigned.

Eleven, read in the context of the Treaty as a whole, and of the purpose which it sets

All of the assets and business of TLGI have been reorganized under the mantle of an

such provision for free assignment somehow strengthens its position. The assignment

do so, not by inapt analogies with private law rules, but from the words of Chapter

of Party states. If the effects of a change of ownership are to be ascertained we must

237. Article 1109 fully authorizes transfers of property by an investor. TLGI contends that

protection, a field that would seem more nationality oriented than the protection of

arbitrations has tended in practice to make a NAFTA arbitration look like the more

where claimants are permitted for convenience to enforce what are in origin the rights

proposed eliminating the continuous nationality rule even in cases of diplomatic

system by professionals experienced in the handling of major international

NAFTA system via Article 1120.1(c), and that the handling of disputes within that

236. TLGI further contends that the International Law Commission issued a report which

would be most strange to apply provisions of that Convention to a NAFTA dispute.

owed by or to a State) brought into existence by domestic law and enforceable

disputes arising in relation to private international commerce are imported into the

First, it must be noted that neither Canada nor Mexico are signatories of ICSID and it

under ICSID, there are different nationality rules that should be applied in this case.

International Centre for Settlement of Investment Disputes (ICSID). It claims that

235. Claimants also seek to rely on provisions of the Convention establishing the
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Rights of action under private law arise from personal obligations (albeit they may be

233. Such a reaction, though understandable, in our opinion, would be, wholly misplaced.

in the present context.

cause of action must be the rarest of incidents, and no warrant has been shown for it
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under Chapter 11 of the United States Bankruptcy Code.

remaining Canadian entity capable of pursuing the NAFTA claim.

here towards the foreign investor. Why not use the weapons at hand to put it right?
What clearer case than the present could there be for the ideals of NAFTA to be given
some teeth?

Tribunal allowed Raymond Loewen to continue in the proceeding to determine

whether he in fact continued any stock holding in the company. No evidence was

adduced to establish his interest and he certainly was not a party in interest at the time

separation between the international obligations of the State under NAFTA, of which

Tribunal therefore makes no award of costs.

courts of the host nation. In the last resort, a failure by that nation to provide adequate

by a United States corporation.

NAFTA concerning decisions of the United States courts on the ground that

The line may be hard to draw, but it is real. Too great a readiness to step from outside

means of remedy may amount to an international wrong but only in the last resort.

exercise by this Tribunal of an appellate function parallel to that which belongs to the

(2) That it lacks jurisdiction to determine Raymond L. Loewen’s claims under

of justice. As we have sought to make clear, we find nothing in NAFTA to justify the

assignment of those claims to a Canadian corporation owned and controlled

each individual state to regulate according to its own chosen appreciation of the ends

agreement permitting external control or review, these latter responsibilities are for

origin who appear before its national courts. Subject to explicit international

much broader domestic responsibilities of every nation towards litigants of whatever

concerning the decisions of United States courts in consequence of TLGI’s

(1) That it lacks jurisdiction to determine TLGI’s claims under NAFTA

For the foregoing reasons the Tribunal unanimously decides -

ORDERS

NAFTA, an intervention on our part would compromise them by obscuring the crucial

difficult and novel questions of far-reaching importance for each party, and the

the fair treatment of foreign investors in the judicial sphere is but one aspect, and the

guard against allowing it to control our decision. Far from fulfilling the purposes of

240. In regard to the question of costs the Tribunal is of the view that the dispute raised

242. This human reaction has been present in our minds throughout but we must be on

criticised the Mississippi proceedings in the strongest terms. There was unfairness

of the reorganization of TLGI.

may in principle be brought home to the State Party under Chapter Eleven, and have

no longer had control over his stock at the commencement of the proceeding. The

costly proceedings with no remedy at all. After all, we have held that judicial wrongs

Mississippi could well be troubled to find that they emerge from the present long and

injustices which were suffered by Loewen and Mr. Raymond Loewen in the Courts of

241. We think it right to add one final word. A reader following our account of the

XXXI. CONCLUSION

of the Tribunal and the Secretariat.

(4) That each party shall bear its own costs, and shall bear equally the expenses

Respondent originally objected to Raymond Loewen’s claims on the ground that he

239. Raymond Loewen argues that his claims under NAFTA survive the reorganization.

international law.

as a substitute for its jurisdictional requirements under its provisions and under

first commenced doing business. NAFTA does not recognize such business choices

compelling reasons for the Loewen interests to choose a United States mantle when it

made clearly had consequences under the Treaty. There might have been equally

The Tribunal has no reasons to doubt the legitimacy of those reasons but the choices

under an American corporate character including pressure from TLGI’s creditors.

entirety.

(3) TLGI’s claims and Raymond L. Loewen’s are hereby dismissed in their

when the claims were submitted to arbitration or after TLGI was reorganized

238. Claimants state that there were good and sufficient business reasons for reorganizing

it was not shown that he owned or controlled directly or indirectly TLGI

Tribunal sees no need to enter into that thicket. The question is whether there is any

70

of Nafcanco and point out the legal complications involved in such a piercing. The
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(signed)
……………………
Lord Mustill
Arbitrator
Date: 17.06.03

(signed)
……………….
Sir Anthony Mason
President of the Tribunal
Date: 19.06.03

(signed)
……………………
Judge Abner J. Mikva
Arbitrator
Date: June 25, 2003

Done at Washington, D.C.

principles which we have been appointed to apply, and stay our hands.

interests of the international investing community demand that we must observe the

someone observes a miscarriage of justice, is to step in and try to put it right, but the

judicial system and the viability of NAFTA itself. The natural instinct, when

really a local error (however serious), will damage both the integrity of the domestic

into the domestic arena, attributing the shape of an international wrong to what is
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