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United Nations Convention on Jurisdictional Immunities of States and
Their Property

Having in mind the principles of international law embodied in the Charter of the United

Article 1
Scope of the present Convention

PART I
INTRODUCTION

(i)

any commercial contract or transaction for the sale of goods or supply of services;

“commercial transaction” means:

representatives of the State acting in that capacity;

2. In determining whether a contract or transaction is a “commercial transaction” under
paragraph 1 (c), reference should be made primarily to the nature of the contract or transaction, but its

(iii)
any other contract or transaction of a commercial, industrial, trading or professional
nature, but not including a contract of employment of persons.

(ii)
any contract for a loan or other transaction of a financial nature, including any
obligation of guarantee or of indemnity in respect of any such loan or transaction;

(c)

(iv)

(iii)
agencies or instrumentalities of the State or other entities, to the extent that they are
entitled to perform and are actually performing acts in the exercise of sovereign authority of the State;

(ii)
constituent units of a federal State or political subdivisions of the State, which are
entitled to perform acts in the exercise of sovereign authority, and are acting in that capacity;

the State and its various organs of government;

“State” means:

(b)

(i)

“court” means any organ of a State, however named, entitled to exercise judicial functions;

(a)

1. For the purposes of the present Convention:

Article 2
Use of terms

The present Convention applies to the immunity of a State and its property from the jurisdiction
of the courts of another State.

Have agreed as follows:

Affirming that the rules of customary international law continue to govern matters not regulated
by the provisions of the present Convention,

Taking into account developments in State practice with regard to the jurisdictional immunities
of States and their property,

Believing that an international convention on the jurisdictional immunities of States and their
property would enhance the rule of law and legal certainty, particularly in dealings of States with natural
or juridical persons, and would contribute to the codification and development of international law and
the harmonization of practice in this area,

Nations,

Considering that the jurisdictional immunities of States and their property are generally
accepted as a principle of customary international law,

The States Parties to the present Convention,

United Nations Convention on Jurisdictional Immunities of States and Their Property
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persons connected with them.

is named as a party to that proceeding; or

(b)
is not named as a party to the proceeding but the proceeding in effect seeks to affect the
property, rights, interests or activities of that other State.

(a)

2. A proceeding before a court of a State shall be considered to have been instituted against
another State if that other State:

1. A State shall give effect to State immunity under article 5 by refraining from exercising
jurisdiction in a proceeding before its courts against another State and to that end shall ensure that its
courts determine on their own initiative that the immunity of that other State under article 5 is respected.

Article 6
Modalities for giving effect to State immunity

A State enjoys immunity, in respect of itself and its property, from the jurisdiction of the courts
of another State subject to the provisions of the present Convention.

Article 5
State immunity

GENERAL PRINCIPLES

PART II

Without prejudice to the application of any rules set forth in the present Convention to which
jurisdictional immunities of States and their property are subject under international law independently
of the present Convention, the present Convention shall not apply to any question of jurisdictional
immunities of States or their property arising in a proceeding instituted against a State before a court of
another State prior to the entry into force of the present Convention for the States concerned.

Article 4
Non-retroactivity of the present Convention

3. The present Convention is without prejudice to the immunities enjoyed by a State under
international law with respect to aircraft or space objects owned or operated by a State.

2. The present Convention is without prejudice to privileges and immunities accorded under
international law to heads of State ratione personae.

(b)

(a)
its diplomatic missions, consular posts, special missions, missions to international organizations
or delegations to organs of international organizations or to international conferences; and

1. The present Convention is without prejudice to the privileges and immunities enjoyed by a
State under international law in relation to the exercise of the functions of:

Article 3
Privileges and immunities not affected by the present Convention

3. The provisions of paragraphs 1 and 2 regarding the use of terms in the present Convention are
without prejudice to the use of those terms or to the meanings which may be given to them in other
international instruments or in the internal law of any State.

purpose should also be taken into account if the parties to the contract or transaction have so agreed, or
if, in the practice of the State of the forum, that purpose is relevant to determining the non-commercial
character of the contract or transaction.

by a declaration before the court or by a written communication in a specific proceeding.

(c)

itself instituted the proceeding; or

asserting a right or interest in property at issue in the proceeding.

(b)

PART III
PROCEEDINGS IN WHICH STATE IMMUNITY CANNOT BE INVOKED

3. A State making a counterclaim in a proceeding instituted against it before a court of another
State cannot invoke immunity from the jurisdiction of the court in respect of the principal claim.

2. A State intervening to present a claim in a proceeding before a court of another State cannot
invoke immunity from the jurisdiction of the court in respect of any counterclaim arising out of the same
legal relationship or facts as the claim presented by the State.

1. A State instituting a proceeding before a court of another State cannot invoke immunity from
the jurisdiction of the court in respect of any counterclaim arising out of the same legal relationship or
facts as the principal claim.

Article 9
Counterclaims

4. Failure on the part of a State to enter an appearance in a proceeding before a court of another
State shall not be interpreted as consent by the former State to the exercise of jurisdiction by the court.

3. The appearance of a representative of a State before a court of another State as a witness shall
not be interpreted as consent by the former State to the exercise of jurisdiction by the court.

invoking immunity; or

(a)

2. A State shall not be considered to have consented to the exercise of jurisdiction by a court of
another State if it intervenes in a proceeding or takes any other step for the sole purpose of:

(b)
intervened in the proceeding or taken any other step relating to the merits. However, if the State
satisfies the court that it could not have acquired knowledge of facts on which a claim to immunity can
be based until after it took such a step, it can claim immunity based on those facts, provided it does so at
the earliest possible moment.

(a)

1. A State cannot invoke immunity from jurisdiction in a proceeding before a court of another
State if it has:

Article 8
Effect of participation in a proceeding before a court

2. Agreement by a State for the application of the law of another State shall not be interpreted as
consent to the exercise of jurisdiction by the courts of that other State.

in a written contract; or

by international agreement;

(b)

(a)

1. A State cannot invoke immunity from jurisdiction in a proceeding before a court of another
State with regard to a matter or case if it has expressly consented to the exercise of jurisdiction by the
court with regard to the matter or case:

Article 7
Express consent to exercise of jurisdiction
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if the parties to the commercial transaction have expressly agreed otherwise.

(b)

suing or being sued; and

(ii)

(i)

a consular officer, as defined in the Vienna Convention on Consular Relations of 1963;

a diplomatic agent, as defined in the Vienna Convention on Diplomatic Relations of

the employee is:

any other person enjoying diplomatic immunity;

(f)
the employer State and the employee have otherwise agreed in writing, subject to any
considerations of public policy conferring on the courts of the State of the forum exclusive jurisdiction
by reason of the subject-matter of the proceeding.

the employee is a national of the employer State at the time when the proceeding is instituted,
(e)
unless this person has the permanent residence in the State of the forum; or

the subject-matter of the proceeding is the dismissal or termination of employment of an
(d)
individual and, as determined by the head of State, the head of Government or the Minister for Foreign
Affairs of the employer State, such a proceeding would interfere with the security interests of that State;

(c)
the subject-matter of the proceeding is the recruitment, renewal of employment or reinstatement
of an individual;

(iv)

(iii)
a member of the diplomatic staff of a permanent mission to an international
organization or of a special mission, or is recruited to represent a State at an international conference; or

1961;

(b)

the employee has been recruited to perform particular functions in the exercise of governmental
(a)
authority;

2. Paragraph 1 does not apply if:

1. Unless otherwise agreed between the States concerned, a State cannot invoke immunity from
jurisdiction before a court of another State which is otherwise competent in a proceeding which relates
to a contract of employment between the State and an individual for work performed or to be performed,
in whole or in part, in the territory of that other State.

Article 11
Contracts of employment

is involved in a proceeding which relates to a commercial transaction in which that entity is engaged, the
immunity from jurisdiction enjoyed by that State shall not be affected.

(b)
acquiring, owning or possessing and disposing of property, including property which that State
has authorized it to operate or manage,

(a)

3. Where a State enterprise or other entity established by a State which has an independent legal
personality and is capable of:

in the case of a commercial transaction between States; or

(a)

2. Paragraph 1 does not apply:

1. If a State engages in a commercial transaction with a foreign natural or juridical person and,
by virtue of the applicable rules of private international law, differences relating to the commercial
transaction fall within the jurisdiction of a court of another State, the State cannot invoke immunity from
that jurisdiction in a proceeding arising out of that commercial transaction.

Article 10
Commercial transactions

has participants other than States or international organizations; and

2. A State can, however, invoke immunity from jurisdiction in such a proceeding if the States
concerned have so agreed or if the parties to the dispute have so provided by an agreement in writing or
if the instrument establishing or regulating the body in question contains provisions to that effect.

is incorporated or constituted under the law of the State of the forum or has its seat or principal
(b)
place of business in that State.

(a)

1. A State cannot invoke immunity from jurisdiction before a court of another State which is
otherwise competent in a proceeding which relates to its participation in a company or other collective
body, whether incorporated or unincorporated, being a proceeding concerning the relationship between
the State and the body or the other participants therein, provided that the body:

Article 15
Participation in companies or other collective bodies

(b)
an alleged infringement by the State, in the territory of the State of the forum, of a right of the
nature mentioned in subparagraph (a) which belongs to a third person and is protected in the State of the
forum.

(a)
the determination of any right of the State in a patent, industrial design, trade name or business
name, trademark, copyright or any other form of intellectual or industrial property which enjoys a
measure of legal protection, even if provisional, in the State of the forum; or

Unless otherwise agreed between the States concerned, a State cannot invoke immunity from
jurisdiction before a court of another State which is otherwise competent in a proceeding which relates
to:

Article 14
Intellectual and industrial property

(c)
any right or interest of the State in the administration of property, such as trust property, the
estate of a bankrupt or the property of a company in the event of its winding up.

(b)
any right or interest of the State in movable or immovable property arising by way of
succession, gift or bona vacantia; or

any right or interest of the State in, or its possession or use of, or any obligation of the State
(a)
arising out of its interest in, or its possession or use of, immovable property situated in the State of the
forum;

Unless otherwise agreed between the States concerned, a State cannot invoke immunity from
jurisdiction before a court of another State which is otherwise competent in a proceeding which relates
to the determination of:

Article 13
Ownership, possession and use of property

Unless otherwise agreed between the States concerned, a State cannot invoke immunity from
jurisdiction before a court of another State which is otherwise competent in a proceeding which relates
to pecuniary compensation for death or injury to the person, or damage to or loss of tangible property,
caused by an act or omission which is alleged to be attributable to the State, if the act or omission
occurred in whole or in part in the territory of that other State and if the author of the act or omission
was present in that territory at the time of the act or omission.

Article 12
Personal injuries and damage to property
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the arbitration procedure; or

the confirmation or the setting aside of the award,

(b)

(c)

(a)

by international agreement;

by an arbitration agreement or in a written contract; or

(i)

(ii)

the State has expressly consented to the taking of such measures as indicated:

No pre-judgment measures of constraint, such as attachment or arrest, against property of a
State may be taken in connection with a proceeding before a court of another State unless and except to
the extent that:

Article 18
State immunity from pre-judgment measures of constraint

PART IV
STATE IMMUNITY FROM MEASURES OF CONSTRAINT IN CONNECTION WITH PROCEEDINGS BEFORE A COURT

unless the arbitration agreement otherwise provides.

the validity, interpretation or application of the arbitration agreement;

(a)

If a State enters into an agreement in writing with a foreign natural or juridical person to submit
to arbitration differences relating to a commercial transaction, that State cannot invoke immunity from
jurisdiction before a court of another State which is otherwise competent in a proceeding which relates
to:

Article 17
Effect of an arbitration agreement

6. If in a proceeding there arises a question relating to the government and non-commercial
character of a ship owned or operated by a State or cargo owned by a State, a certificate signed by a
diplomatic representative or other competent authority of that State and communicated to the court shall
serve as evidence of the character of that ship or cargo.

5. States may plead all measures of defence, prescription and limitation of liability which are
available to private ships and cargoes and their owners.

4. Paragraph 3 does not apply to any cargo carried on board the ships referred to in paragraph 2,
nor does it apply to any cargo owned by a State and used or intended for use exclusively for government
non-commercial purposes.

3. Unless otherwise agreed between the States concerned, a State cannot invoke immunity from
jurisdiction before a court of another State which is otherwise competent in a proceeding which relates
to the carriage of cargo on board a ship owned or operated by that State if, at the time the cause of action
arose, the ship was used for other than government non-commercial purposes.

2. Paragraph 1 does not apply to warships, or naval auxiliaries, nor does it apply to other vessels
owned or operated by a State and used, for the time being, only on government non-commercial service.

(b)
the State has allocated or earmarked property for the satisfaction of the claim which is the
object of that proceeding.

1. Unless otherwise agreed between the States concerned, a State which owns or operates a ship
cannot invoke immunity from jurisdiction before a court of another State which is otherwise competent
in a proceeding which relates to the operation of that ship if, at the time the cause of action arose, the
ship was used for other than government non-commercial purposes.

(ii)

by an arbitration agreement or in a written contract; or

by international agreement;

the State has expressly consented to the taking of such measures as indicated:
(i)

property of the central bank or other monetary authority of the State;

2. Paragraph 1 is without prejudice to article 18 and article 19, subparagraphs (a) and (b).

(e)
property forming part of an exhibition of objects of scientific, cultural or historical interest and
not placed or intended to be placed on sale.

(d)
property forming part of the cultural heritage of the State or part of its archives and not placed
or intended to be placed on sale;

(c)

(b)
property of a military character or used or intended for use in the performance of military
functions;

(a)
property, including any bank account, which is used or intended for use in the performance of
the functions of the diplomatic mission of the State or its consular posts, special missions, missions to
international organizations or delegations to organs of international organizations or to international
conferences;

1. The following categories, in particular, of property of a State shall not be considered as
property specifically in use or intended for use by the State for other than government non-commercial
purposes under article 19, subparagraph (c):

Article 21
Specific categories of property

Where consent to the measures of constraint is required under articles 18 and 19, consent to the
exercise of jurisdiction under article 7 shall not imply consent to the taking of measures of constraint.

Article 20
Effect of consent to jurisdiction to measures of constraint

(c)
it has been established that the property is specifically in use or intended for use by the State for
other than government non-commercial purposes and is in the territory of the State of the forum,
provided that post-judgment measures of constraint may only be taken against property that has a
connection with the entity against which the proceeding was directed.

(b)
the State has allocated or earmarked property for the satisfaction of the claim which is the
object of that proceeding; or

(iii)
by a declaration before the court or by a written communication after a dispute
between the parties has arisen; or

(a)

No post-judgment measures of constraint, such as attachment, arrest or execution, against
property of a State may be taken in connection with a proceeding before a court of another State unless
and except to the extent that:

Article 19
State immunity from post-judgment measures of constraint

(iii)
by a declaration before the court or by a written communication after a dispute
between the parties has arisen; or

Article 16
Ships owned or operated by a State
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1. Service of process by writ or other document instituting a proceeding against a State shall be

in the absence of such a convention or special arrangement:

the requirements laid down in article 22, paragraphs 1 and 3, have been complied with;

the present Convention does not preclude it from exercising jurisdiction.

1. Any failure or refusal by a State to comply with an order of a court of another State enjoining
it to perform or refrain from performing a specific act or to produce any document or disclose any other
information for the purposes of a proceeding shall entail no consequences other than those which may

Article 24
Privileges and immunities during court proceedings

3. The time-limit for applying to have a default judgment set aside shall not be less than four
months and shall begin to run from the date on which the copy of the judgment is received or is deemed
to have been received by the State concerned.

2. A copy of any default judgment rendered against a State, accompanied if necessary by a
translation into the official language or one of the official languages of the State concerned, shall be
transmitted to it through one of the means specified in article 22, paragraph 1, and in accordance with
the provisions of that paragraph.

(c)

a period of not less than four months has expired from the date on which the service of the writ
(b)
or other document instituting a proceeding has been effected or deemed to have been effected in
accordance with article 22, paragraphs 1 and 2; and

(a)

1. A default judgment shall not be rendered against a State unless the court has found that:

Article 23
Default judgment

4. Any State that enters an appearance on the merits in a proceeding instituted against it may not
thereafter assert that service of process did not comply with the provisions of paragraphs 1 and 3.

3. These documents shall be accompanied, if necessary, by a translation into the official
language, or one of the official languages, of the State concerned.

2. Service of process referred to in paragraph 1 (c) (i) is deemed to have been effected by
receipt of the documents by the Ministry of Foreign Affairs.

(ii)
by any other means accepted by the State concerned, if not precluded by the law of the
State of the forum.

(i)
by transmission through diplomatic channels to the Ministry of Foreign Affairs of the
State concerned; or

(c)

(b)
in accordance with any special arrangement for service between the claimant and the State
concerned, if not precluded by the law of the State of the forum; or

3. The instruments of ratification, acceptance, approval or accession shall be deposited with the
Secretary-General of the United Nations.

2. The present Convention shall remain open for accession by any State.

1. The present Convention shall be subject to ratification, acceptance or approval.

Article 29
Ratification, acceptance, approval or accession

The present Convention shall be open for signature by all States until 17 January 2007, at
United Nations Headquarters, New York.

Article 28
Signature

4. Any State Party that has made a declaration in accordance with paragraph 3 may at any time
withdraw that declaration by notification to the Secretary-General of the United Nations.

3. Each State Party may, at the time of signature, ratification, acceptance or approval of, or
accession to, the present Convention, declare that it does not consider itself bound by paragraph 2. The
other States Parties shall not be bound by paragraph 2 with respect to any State Party which has made
such a declaration.

2. Any dispute between two or more States Parties concerning the interpretation or application
of the present Convention which cannot be settled through negotiation within six months shall, at the
request of any of those States Parties, be submitted to arbitration. If, six months after the date of the
request for arbitration, those States Parties are unable to agree on the organization of the arbitration, any
of those States Parties may refer the dispute to the International Court of Justice by request in
accordance with the Statute of the Court.

1. States Parties shall endeavour to settle disputes concerning the interpretation or application of
the present Convention through negotiation.

Article 27
Settlement of disputes

Nothing in the present Convention shall affect the rights and obligations of States Parties under
existing international agreements which relate to matters dealt with in the present Convention as
between the parties to those agreements.

Article 26
Other international agreements

The annex to the present Convention forms an integral part of the Convention.

Article 25
Annex

PART VI
FINAL CLAUSES

2. A State shall not be required to provide any security, bond or deposit, however described, to
guarantee the payment of judicial costs or expenses in any proceeding to which it is a respondent party
before a court of another State.

Article 22
Service of process

in accordance with any applicable international convention binding on the State of the forum
(a)
and the State concerned; or

effected:

result from such conduct in relation to the merits of the case. In particular, no fine or penalty shall be
imposed on the State by reason of such failure or refusal.

PART V
M ISCELLANEOUS PROVISIONS
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(c)

IN WITNESS WHEREOF, the undersigned, being duly authorized thereto by their respective
Governments, have signed this Convention opened for signature at United Nations Headquarters in
New York on 17 January 2005.

The Arabic, Chinese, English, French, Russian and Spanish texts of the present Convention are
equally authentic.

Article 33
Authentic texts

the date on which the present Convention will enter into force, in accordance with article 30;

any acts, notifications or communications relating to the present Convention.

(b)

(a)
signatures of the present Convention and the deposit of instruments of ratification, acceptance,
approval or accession or notifications of denunciation, in accordance with articles 29 and 31;

2. As depositary of the present Convention, the Secretary-General of the United Nations shall
inform all States of the following:

1. The Secretary-General of the United Nations is designated the depositary of the present
Convention.

Article 32
Depositary and notifications

3. The denunciation shall not in any way affect the duty of any State Party to fulfil any
obligation embodied in the present Convention to which it would be subject under international law
independently of the present Convention.

2. Denunciation shall take effect one year following the date on which notification is received
by the Secretary-General of the United Nations. The present Convention shall, however, continue to
apply to any question of jurisdictional immunities of States or their property arising in a proceeding
instituted against a State before a court of another State prior to the date on which the denunciation takes
effect for any of the States concerned.

1. Any State Party may denounce the present Convention by written notification to the
Secretary-General of the United Nations.

Article 31
Denunciation

2. For each State ratifying, accepting, approving or acceding to the present Convention after the
deposit of the thirtieth instrument of ratification, acceptance, approval or accession, the Convention shall
enter into force on the thirtieth day after the deposit by such State of its instrument of ratification,
acceptance, approval or accession.

1. The present Convention shall enter into force on the thirtieth day following the date of
deposit of the thirtieth instrument of ratification, acceptance, approval or accession with the SecretaryGeneral of the United Nations.

Article 30
Entry into force

The term “immunity” in article 10 is to be understood in the context of the present Convention as a

_____________

Article 19 does not prejudge the question of “piercing the corporate veil”, questions relating to a
situation where a State entity has deliberately misrepresented its financial position or subsequently reduced its
assets to avoid satisfying a claim, or other related issues.

The words “property that has a connection with the entity” in subparagraph (c) are to be understood as
broader than ownership or possession.

The expression “entity” in subparagraph (c) means the State as an independent legal personality, a
constituent unit of a federal State, a subdivision of a State, an agency or instrumentality of a State or other entity,
which enjoys independent legal personality.

With respect to article 19

The expression “commercial transaction” includes investment matters.

With respect to article 17

The expression “determination” is used to refer not only to the ascertainment or verification of the
existence of the rights protected, but also to the evaluation or assessment of the substance, including content,
scope and extent, of such rights.

With respect to articles 13 and 14

Under article 41 of the 1961 Vienna Convention on Diplomatic Relations and article 55 of the 1963
Vienna Convention on Consular Relations, all persons referred to in those articles have the duty to respect the
laws and regulations, including labour laws, of the host country. At the same time, under article 38 of the 1961
Vienna Convention on Diplomatic Relations and article 71 of the 1963 Vienna Convention on Consular
Relations, the receiving State has a duty to exercise its jurisdiction in such a manner as not to interfere unduly
with the performance of the functions of the mission or the consular post.

The reference in article 11, paragraph 2 (d), to the “security interests” of the employer State is intended
primarily to address matters of national security and the security of diplomatic missions and consular posts.

With respect to article 11

Article 10, paragraph 3, does not prejudge the question of “piercing the corporate veil”, questions
relating to a situation where a State entity has deliberately misrepresented its financial position or subsequently
reduced its assets to avoid satisfying a claim, or other related issues.

whole.

With respect to article 10

The present annex is for the purpose of setting out understandings relating to the provisions concerned.

Understandings with respect to certain provisions of the Convention

Annex to the Convention
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122
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1. The nature and meaning of the obligation laid down in
Article 7, paragraph 1
2. The temporal scope of the obligation laid down in Article 7,
paragraph 1

89-115

The alleged breach of the obligation laid down in Article 7, paragraph 1,
of the Convention

V. REMEDIES

B.

79-88

71-117

IV. THE ALLEGED VIOLATIONS OF THE CONVENTION AGAINST TORTURE
A. The alleged breach of the obligation laid down in Article 6, paragraph 2,
of the Convention

64-70

III. ADMISSIBILITY OF BELGIUM’S CLAIMS

Other conditions for jurisdiction

B.

42-63

II. JURISDICTION OF THE COURT
A. The existence of a dispute

15-41

1-14

Paragraphs

I. HISTORICAL AND FACTUAL BACKGROUND

CHRONOLOGY OF THE PROCEDURE

TABLE OF CONTENTS

Historical and factual background.

(BELGIUM v. SENEGAL)

QUESTIONS RELATING TO THE OBLIGATION TO PROSECUTE
OR EXTRADITE

20 July 2012

YEAR 2012

INTERNATIONAL COURT OF JUSTICE

2012
20 July
General List
No. 144

The existence of a dispute, condition required for both bases of jurisdiction — No dispute
with regard to Article 5, paragraph 2, of CAT — Dispute with regard to Article 6, paragraph 2,
and Article 7, paragraph 1, of CAT existed at the time of the Application and continues to exist —
No dispute relating to breaches of obligations under customary international law.

Bases of jurisdiction of the Court — Article 30, paragraph 1, of the Convention against
Torture (CAT) — The Parties’ declarations under Article 36, paragraph 2, of the Statute. 

*

Complaints filed against Mr. Habré in Senegal and in Belgium — Belgium’s first extradition
request — Senegal’s referral of the “Hissène Habré case” to the African Union — Decision of the
United Nations Committee against Torture — Senegalese legislative and constitutional reforms —
Judgment of the Court of Justice of the Economic Community of West African States — Belgium’s
second, third and fourth extradition requests.

65

The alleged breach of the obligation under Article 7, paragraph 1, of CAT — State must
submit case for prosecution irrespective of existence of a prior extradition request — Institution of
proceedings in light of evidence against suspect — Prosecution as an obligation under CAT —
Extradition as an option under CAT.

The alleged breach of the obligation under Article 6, paragraph 2, of CAT — Preliminary
inquiry required as soon as suspect is identified in territory of State — The Court finds that
Senegalese authorities did not immediately initiate preliminary inquiry once they had reason to
suspect Mr. Habré of being responsible for acts of torture.

Article 5, paragraph 2, of CAT as a condition for performance of other CAT obligations —
Absence of the necessary legislation until 2007 affected Senegal’s implementation of obligations in
Article 6, paragraph 2, and Article 7, paragraph 1.

The alleged violations of the Convention against Torture.

*

Admissibility of Belgium’s claims — Claims based on Belgium’s status as a party to CAT —
Claims based on the existence of a special interest of Belgium — Object and purpose of CAT —
Obligations erga omnes partes — State party’s right to make a claim concerning the cessation of
an alleged breach by another State party — Belgium has standing as a State party to CAT to invoke
the responsibility of Senegal for alleged breaches — Claims of Belgium based on Article 6,
paragraph 2, and Article 7, paragraph 1, of CAT are admissible — No need to pronounce on
whether Belgium has a special interest.

*

The Court has jurisdiction to entertain the dispute concerning Article 6, paragraph 2, and
Article 7, paragraph 1, of CAT — No need to consider whether the Court has jurisdiction on the
basis of the declarations under Article 36, paragraph 2, of the Statute.

Other conditions for jurisdiction under Article 30, paragraph 1, of CAT — Dispute could not
be settled through negotiation — Belgium requested that dispute be submitted to arbitration — At
least six months have passed after the request for arbitration.
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President TOMKA; Vice-President SEPÚLVEDA-AMOR; Judges OWADA, ABRAHAM,
KEITH, BENNOUNA, SKOTNIKOV, CANÇADO TRINDADE, YUSUF, GREENWOOD, XUE,
DONOGHUE, GAJA, SEBUTINDE; Judges ad hoc SUR, KIRSCH; Registrar COUVREUR.

In the case concerning questions relating to the obligation to prosecute or extradite,

Present:

JUDGMENT

Purpose of Article 6, paragraph 2, and Article 7, paragraph 1 — Senegal’s international
responsibility engaged for failure to comply with its obligations under these provisions — Senegal
required to cease this continuing wrongful act — Senegal’s obligation to submit the case to its
competent authorities for the purpose of prosecution, if it does not extradite Mr. Habré.

Remedies.

*

Implementation of the obligation under Article 7, paragraph 1 — Senegal’s duty to comply
with its obligations under CAT not affected by decision of Court of Justice of the Economic
Community of West African States — Financial difficulties raised by Senegal cannot justify failure
to initiate proceedings against Mr. Habré — Referral of the matter to the African Union cannot
justify Senegal’s delays in complying with its obligations under CAT — Article 27 of the Vienna
Convention on the Law of Treaties — Object and purpose of CAT and the need to undertake
proceedings without delay — Failure to take all measures necessary for the implementation of
Article 7, paragraph 1 — Breach by Senegal of that provision.

The temporal scope of the obligation under Article 7, paragraph 1 — Prohibition of torture
is part of customary international law and a peremptory norm (jus cogens) — Obligation to
prosecute applies to facts having occurred after entry into force of CAT for a State — Article 28 of
the Vienna Convention on the Law of Treaties — Decision of the Committee against Torture —
Senegal’s obligation to prosecute does not apply to acts before entry into force of CAT for
Senegal — Belgium entitled since becoming a Party to CAT to request the Court to rule on
Senegal’s compliance with Article 7, paragraph 1.
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Mr. Vaios Koutroulis, Senior Lecturer, Faculty of Law, Université Libre de Bruxelles,

Ms Liesbet Masschelein, Attaché, Office of the Prime Minister,

Ms Pauline Warnotte, Attaché, International Humanitarian Law Division, Federal Public
Service for Justice,

Ms Valérie Delcroix, Attaché, Public International Law Directorate, Directorate-General of
Legal Affairs, Federal Public Service for Foreign Affairs, Foreign Trade and
Development Co-operation,

Mr. Benjamin Goes, Adviser, Federal Public Service-Chancellery of the Prime Minister,

Mr. Alexis Goldman, Adviser, Public International Law Directorate, Directorate-General of
Legal Affairs, Federal Public Service for Foreign Affairs, Foreign Trade and
Development Co-operation,

Mr. Philippe Meire, Federal Prosecutor, Federal Prosecutor’s Office,

H.E. Mr. Willy De Buck, Ambassador, Permanent Representative of the Kingdom of
Belgium to the International Organizations in The Hague,

as Counsel and Advocates;

Mr. Daniel Müller, consultant in Public International Law, Researcher at the Centre de droit
international de Nanterre (CEDIN), University of Paris Ouest, Nanterre-La Défense,

Sir Michael Wood, K.C.M.G., member of the English Bar, member of the International Law
Commission,

Mr. Eric David, Professor of Law at the Université Libre de Bruxelles,

as Co-Agent;

Mr. Gérard Dive, Adviser, Head of the International Humanitarian Law Division, Federal
Public Service for Justice,

as Agent;

Mr. Paul Rietjens, Director-General of Legal Affairs, Federal Public Service for Foreign
Affairs, Foreign Trade and Development Co-operation,

represented by

the Kingdom of Belgium,

between
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delivers the following Judgment:

after deliberation,

composed as above,

THE COURT,

Mr. Moustapha Sow, First Counsellor, Embassy of Senegal in The Hague,

Mr. Moustapha Ly, First Counsellor, Embassy of Senegal in The Hague,

as Counsel;

Mr. Oumar Gaye, Magistrate,

7. At the request of Senegal, the President of the Court, by an Order of 11 July 2011,
extended to 29 August 2011 the time-limit for the filing of the Counter-Memorial. That pleading
was duly filed within the time-limit thus extended.

6. By an Order of 9 July 2009, the Court fixed 9 July 2010 and 11 July 2011 as the
time-limits for the filing of the Memorial of Belgium and the Counter-Memorial of Senegal,
respectively. The Memorial of Belgium was duly filed within the time-limit so prescribed.

5. By an Order of 28 May 2009, the Court, having heard the Parties, found that the
circumstances, as they then presented themselves to the Court, were not such as to require the
exercise of its power under Article 41 of the Statute to indicate provisional measures (Questions
relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Provisional Measures,
Order of 28 May 2009, I.C.J. Reports 2009, p. 156, para. 76).

4. Since the Court included upon the Bench no judge of the nationality of either of the
Parties, each availed itself of its right under Article 31, paragraph 3, of the Statute to choose a
judge ad hoc to sit in the case: Belgium chose Mr. Philippe Kirsch and Senegal Mr. Serge Sur.

Mr. Ibrahima Bakhoum, Magistrate,

Mr. Abdoulaye Dianko, Agent judiciaire de l’Etat,

Professor Serigne Diop, Mediator of the Republic,

as Co-Agents;

3. On 19 February 2009, immediately after the filing of its Application, Belgium, referring to
Article 41 of the Statute and to Articles 73, 74 and 75 of the Rules of Court, filed in the Registry of
the Court a Request for the indication of provisional measures and asked the Court “to indicate,
pending a final judgment on the merits”, provisional measures requiring the Respondent to take “all
the steps within its power to keep Mr. H. Habré under the control and surveillance of the judicial
authorities of Senegal so that the rules of international law with which Belgium requests
compliance may be correctly applied”.

2. In accordance with Article 40, paragraph 2, of the Statute, the Application was
communicated to the Government of Senegal by the Registrar; and, in accordance with
paragraph 3 of that Article, all States entitled to appear before the Court were notified of the
Application.

In its Application, Belgium invoked, as the basis for the jurisdiction of the Court, Article 30,
paragraph 1, of the Convention against Torture and the declarations made under Article 36,
paragraph 2, of the Statute of the Court, by Belgium on 17 June 1958 and by Senegal on
2 December 1985.

1. On 19 February 2009, the Kingdom of Belgium (hereinafter “Belgium”) filed in the
Registry of the Court an Application instituting proceedings against the Republic of Senegal
(hereinafter “Senegal”) in respect of a dispute concerning “Senegal’s compliance with its
obligation to prosecute Mr. H[issène] Habré[, former President of the Republic of Chad,] or to
extradite him to Belgium for the purposes of criminal proceedings”. Belgium based its claims on
the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment of 10 December 1984 (hereinafter “the Convention against Torture” or the
“Convention”), as well as on customary international law.
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Mr. François Diouf, Magistrate, Director of Criminal Affairs and Pardons, Ministry of
Justice,

H.E. Mr. Amadou Kebe, Ambassador of the Republic of Senegal to the Kingdom of the
Netherlands,

as Agent;

H.E. Mr. Cheikh Tidiane Thiam, Professor, Ambassador, Director-General of Legal and
Consular Affairs, Ministry of Foreign Affairs and Senegalese Abroad,

represented by

the Republic of Senegal,

and

as Advisers,

Mr. Jonas Perilleux, Attaché, International Humanitarian Law Division, Federal Public
Service for Justice,

Mr. Geoffrey Eekhout, Attaché, Permanent Representation of the Kingdom of Belgium to
the International Organizations in The Hague,
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H.E. Mr. Cheikh Tidiane Thiam,
Mr. Oumar Gaye,
Mr. François Diouf,
Mr. Ibrahima Bakhoum,
Mr. Abdoulaye Dianko.

For Senegal:

 Belgium’s claim is admissible;

 the Court has jurisdiction to entertain the dispute between the Kingdom of
Belgium and the Republic of Senegal regarding Senegal’s compliance with its
obligation to prosecute Mr. H. Habré or to extradite him to Belgium for the
purposes of criminal proceedings;

“Belgium respectfully requests the Court to adjudge and declare that:

12. In its Application, Belgium presented the following submissions:

*

11. At the hearing, questions were put by Members of the Court to the Parties, to which
replies were given orally and in writing. In accordance with Article 72 of the Rules of Court, each
Party submitted its written comments on the written replies provided by the other Party.

Mr. Paul Rietjens,
Mr. Gérard Dive,
Mr. Eric David,
Sir Michael Wood,
Mr. Daniel Müller.

For Belgium:

10. Public hearings were held between 12 March 2012 and 21 March 2012, during which the
Court heard the oral arguments and replies of:

9. In conformity with Article 53, paragraph 2, of the Rules of Court, the Court, after
ascertaining the views of the Parties, decided that copies of the pleadings and annexed documents
would be made accessible to the public at the opening of the oral proceedings. The pleadings
without their annexes were also put on the Court’s website.

8. At a meeting held by the President of the Court with the Agents of the Parties on
10 October 2011, the Parties indicated that they did not consider a second round of written
pleadings to be necessary and that they wished the Court to fix the date of the opening of the
hearings as soon as possible. The Court considered that it was sufficiently informed of the
arguments on the issues of fact and law on which the Parties relied and that the submission of
further written pleadings did not appear necessary. The case thus became ready for hearing.
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(b) failing that, by extraditing Mr. Habré to Belgium.

(a) by submitting without delay the Hissène Habré case to its competent
authorities for prosecution; or

Senegal is required to cease these internationally wrongful acts

(c) Senegal may not invoke financial or other difficulties to justify the breaches
of its international obligations.

(b) Senegal has breached and continues to breach its international obligations
under Article 6, paragraph 2, and Article 7, paragraph 1, of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment and under customary international law by failing to bring
criminal proceedings against Mr. Hissène Habré for acts characterized in
particular as crimes of torture, genocide, war crimes and crimes against
humanity alleged against him as perpetrator, co-perpetrator or accomplice, or
to extradite him to Belgium for the purposes of such criminal proceedings;

(a) Senegal breached its international obligations by failing to incorporate in its
domestic law the provisions necessary to enable the Senegalese judicial
authorities to exercise the universal jurisdiction provided for in Article 5,
paragraph 2, of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment;

Belgium reserves the right to revise or amend these submissions as appropriate,
in accordance with the provisions of the Statute and the Rules of Court.”

2.

1.

“For the reasons set out in this Memorial, the Kingdom of Belgium requests the
International Court of Justice to adjudge and declare that:

in the Memorial:

On behalf of the Government of Belgium,

13. In the written proceedings, the following submissions were presented by the Parties:

Belgium reserves the right to revise or supplement the terms of this
Application.”

 failing the prosecution of Mr. H. Habré, the Republic of Senegal is obliged to
extradite him to the Kingdom of Belgium so that he can answer for these crimes
before the Belgian courts.

 the Republic of Senegal is obliged to bring criminal proceedings against
Mr. H. Habré for acts including crimes of torture and crimes against humanity
which are alleged against him as perpetrator, co-perpetrator or accomplice;
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1.

(b) Senegal has breached and continues to breach its international obligations
under Article 6, paragraph 2, and Article 7, paragraph 1, of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment and under other rules of international law by failing to bring
criminal proceedings against Hissène Habré for acts characterized in
particular as crimes of torture, war crimes, crimes against humanity and the
crime of genocide alleged against him as perpetrator, co-perpetrator or
accomplice, or, otherwise, to extradite him to Belgium for the purposes of
such criminal proceedings;

(a) Senegal breached its international obligations by failing to incorporate in due
time in its domestic law the provisions necessary to enable the Senegalese
judicial authorities to exercise the universal jurisdiction provided for in
Article 5, paragraph 2, of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment;

“For the reasons set out in its Memorial and during the oral proceedings, the
Kingdom of Belgium requests the International Court of Justice to adjudge and declare
that:

at the hearing of 19 March 2012:

On behalf of the Government of Belgium,

14. At the oral proceedings, the following submissions were presented by the Parties:

Senegal reserves the right to revise or amend these submissions, as appropriate,
in accordance with the provisions of the Statute and the Rules of Court.”

4. In taking the appropriate measures and steps to prepare for the trial of Mr. Habré,
Senegal is complying with the declaration by which it made a commitment before
the Court.

3. In taking the various measures that have been described, Senegal is fulfilling its
commitments as a State Party to the 1984 Convention against Torture;

2. In the alternative, Senegal has not breached any of the provisions of the
1984 Convention against Torture, in particular those prescribing the obligation to
‘extradite or try’ (Article 6, paragraph 2, and Article 7, paragraph 1, of the
Convention), or, more generally, any rule of customary international law;

1. Principally, it cannot adjudicate on the merits of the Application filed by the
Kingdom of Belgium because it lacks jurisdiction as a result of the absence of a
dispute between Belgium and Senegal, and the inadmissibility of that Application;

“For the reasons set out in this Counter-Memorial, the State of Senegal requests
the International Court of Justice to adjudge and declare that:

in the Counter-Memorial:

On behalf of the Government of Senegal,

-9-

(b) failing that, by extraditing Hissène Habré to Belgium without further ado.”

(a) by submitting without delay the Hissène Habré case to its competent
authorities for prosecution; or

Senegal is required to cease these internationally wrongful acts

*

*
*

5. It consequently rejects all the requests set forth in the Application of the Kingdom
of Belgium.”

4. In taking the appropriate measures and steps to prepare for the trial of
Mr. H. Habré, Senegal is complying with the declaration by which it made a
commitment before the Court;

3. In taking the various measures that have been described, Senegal is fulfilling its
commitments as a State Party to the 1984 Convention against Torture;

2. In the alternative, should it find that it has jurisdiction and that Belgium’s
Application is admissible, that Senegal has not breached any of the provisions of
the 1984 Convention against Torture, in particular those prescribing the obligation
to ‘try or extradite’ (Article 6, paragraph 2, and Article 7, paragraph 1, of the
Convention), or, more generally, any other rule of conventional law, general
international law or customary international law in this area;

1. Principally, it cannot adjudicate on the merits of the Application filed by the
Kingdom of Belgium because it lacks jurisdiction as a result of the absence of a
dispute between Belgium and Senegal, and the inadmissibility of that Application;

“In the light of all the arguments and reasons contained in its
Counter-Memorial, in its oral pleadings and in the replies to the questions put to it by
judges, whereby Senegal has declared and sought to demonstrate that, in the present
case, it has duly fulfilled its international commitments and has not committed any
internationally wrongful act, [Senegal asks] the Court . . . to find in its favour on the
following submissions and to adjudge and declare that:

at the hearing of 21 March 2012:

On behalf of the Government of Senegal,

2.

(c) Senegal may not invoke financial or other difficulties to justify the breaches
of its international obligations.
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19. On 30 November 2000, a Belgian national of Chadian origin filed a complaint with
civil-party application against Mr. Habré with a Belgian investigating judge for, inter alia, serious
violations of international humanitarian law, crimes of torture and the crime of genocide. Between
30 November 2000 and 11 December 2001, another 20 persons filed similar complaints against
Mr. Habré for acts of the same nature, before the same judge. These complaints, relating to the
period 1982 to 1990, and filed by two persons with dual Belgian-Chadian nationality and eighteen
Chadians, were based on crimes covered by the Belgian Law of 16 June 1993 concerning the
punishment of serious violations of international humanitarian law, as amended by the Law of
10 February 1999 (hereinafter the “1993/1999 Law”), and by the Convention against Torture. The
Convention was ratified by Senegal on 21 August 1986, without reservation, and became binding
on it on 26 June 1987, the date of its entry into force. Belgium ratified the Convention on
25 June 1999, without reservation, and became bound by it on 25 July 1999.

18. On 18 February 2000, Mr. Habré filed an application with the Chambre d’accusation of
the Dakar Court of Appeal for annulment of the proceedings against him, arguing that the courts of
Senegal had no jurisdiction; that there was no legal basis for the proceedings; that they were
time-barred; and that they violated the Senegalese Constitution, the Senegalese Penal Code and the
Convention Against Torture. In a judgment of 4 July 2000, that Chamber of the Court of Appeal
found that the investigating judge lacked jurisdiction and annulled the proceedings against
Mr. Habré, on the grounds that they concerned crimes committed outside the territory of Senegal
by a foreign national against foreign nationals and that they would involve the exercise of universal
jurisdiction, while the Senegalese Code of Criminal Procedure then in force did not provide for
such jurisdiction. In a judgment of 20 March 2001, the Senegalese Court of Cassation dismissed an
appeal by the civil complainants against the judgment of 4 July 2000, confirming that the
investigating judge had no jurisdiction.

17. On 25 January 2000, seven Chadian nationals residing in Chad, together with an
association of victims, filed with the senior investigating judge at the Dakar Tribunal régional hors
classe a complaint with civil-party application against Mr. Habré on account of crimes alleged to
have been committed during his presidency. On 3 February 2000, the senior investigating judge,
after having conducted a questioning at first appearance to establish Mr. Habré’s identity and
having informed him of the acts said to be attributable to him, indicted Mr. Habré for having “aided
or abetted X . . . in the commission of crimes against humanity and acts of torture and barbarity”
and placed him under house arrest.

16. After taking power on 7 June 1982 at the head of a rebellion, Mr. Hissène Habré was
President of the Republic of Chad for eight years, during which time large-scale violations of
human rights were allegedly committed, including arrests of actual or presumed political
opponents, detentions without trial or under inhumane conditions, mistreatment, torture,
extrajudicial executions and enforced disappearances.
Mr. Habré was overthrown on
1 December 1990 by his former defence and security adviser, Mr. Idriss Déby, current President of
Chad. After a brief stay in Cameroon, he requested political asylum from the Senegalese
Government, a request which was granted. He then settled in Dakar, where he has been living ever
since.

15. The Court will begin with a brief description of the historical and factual background to
the present case.

I. HISTORICAL AND FACTUAL BACKGROUND
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“decid[ed] to consider the Hissène Habré case as falling within the competence of the
African Union, . . . mandate[d] the Republic of Senegal to prosecute and ensure that
Hissène Habré is tried, on behalf of Africa, by a competent Senegalese court with
guarantees for fair trial”

23. The day after the delivery of the judgment of 25 November 2005, Senegal referred to the
African Union the issue of the institution of proceedings against this former Head of State.
In July 2006, the Union’s Assembly of Heads of State and Government, by Decision 127 (VII),
inter alia

22. In a judgment of 25 November 2005, the Chambre d’accusation of the Dakar Court of
Appeal ruled on Belgium’s extradition request, holding that, as “a court of ordinary law, [it could]
not extend its jurisdiction to matters relating to the investigation or prosecution of a Head of State
for acts allegedly committed in the exercise of his functions”; that Mr. Habré should “be given
jurisdictional immunity”, which “is intended to survive the cessation of his duties as President of
the Republic”; and that it could not therefore “adjudicate the lawfulness of [the] proceedings and
the validity of the arrest warrant against a Head of State”.

21. On 19 September 2005, the Belgian investigating judge issued an international warrant in
absentia for the arrest of Mr. Habré, indicted as the perpetrator or co-perpetrator, inter alia, of
serious violations of international humanitarian law, torture, genocide, crimes against humanity and
war crimes. By Note Verbale of 22 September 2005, Belgium transmitted the international arrest
warrant to Senegal and requested the extradition of Mr. Habré. On 27 September 2005, Interpol 
of which Belgium and Senegal have been members since 7 September 1923 and 4 September 1961,
respectively  circulated a “red notice” concerning Mr. Habré, which serves as a request for
provisional arrest with a view to extradition.

20. After finding that the acts complained of ʊ extermination, torture, persecution and
enforced disappearances ʊ could be characterized as “crimes against humanity” under the
1993/1999 Law, the Belgian investigating judge issued two international letters rogatory, to
Senegal and Chad, on 19 September and 3 October 2001, respectively. In the first of these, he
sought to obtain a copy of the record of all proceedings concerning Mr. Habré pending before the
Senegalese judicial authorities; on 22 November 2001 Senegal provided Belgium with a file on the
matter. The second letter rogatory sought to establish judicial co-operation between Belgium and
Chad, in particular requesting that Belgian authorities be permitted to interview the Chadian
complainants and witnesses, to have access to relevant records and to visit relevant sites. This
letter rogatory was executed in Chad by the Belgian investigating judge between 26 February and
8 March 2002. Furthermore, in response to a question put by the Belgian investigating judge on
27 March 2002, asking whether Mr. Habré enjoyed any immunity from jurisdiction as a former
Head of State, the Minister of Justice of Chad stated, in a letter dated 7 October 2002, that the
Sovereign National Conference, held in N’Djamena from 15 January to 7 April 1993, had officially
lifted from the former President all immunity from legal process. Between 2002 and 2005, various
investigative steps were taken in Belgium, including examining complainants and witnesses, as
well as analysing the documents provided by the Chadian authorities in execution of the letter
rogatory.
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“mandate[d] the Chairperson of the [African] Union, in consultation with the
Chairperson of the Commission [of the Union], to provide Senegal with the necessary
assistance for the effective conduct of the trial”.

26. By Note Verbale dated 4 May 2006, having noted the absence of an official response
from the Senegalese authorities to its earlier Notes and communications, Belgium again made it
clear that it interpreted Article 7 of the Convention against Torture as requiring the State on whose
territory the alleged offender is located to extradite him if it does not prosecute him, and stated that
the “decision to refer the Hissène Habré case to the African Union” could not relieve Senegal of its
obligation to either judge or extradite the person accused of these offences in accordance with the

“be so kind as to inform it as to whether its decision to refer the Hissène Habré case to
the African Union [was] to be interpreted as meaning that the Senegalese authorities
no longer intend[ed] to extradite him to Belgium or to have him judged by their own
Courts”.

25. By Note Verbale of 11 January 2006, Belgium, referring to the ongoing negotiation
procedure provided for in Article 30 of the Convention against Torture and taking note of the
referral of the “Hissène Habré case” to the African Union, stated that it interpreted the said
Convention, and more specifically the obligation aut dedere aut judicare provided for in Article 7
thereof, “as imposing obligations only on a State, in this case, in the context of the extradition
request of Mr. Hissène Habré, the Republic of Senegal”. Belgium further asked Senegal to “kindly
notify it of its final decision to grant or refuse the . . . extradition application” in respect of
Mr. Habré. According to Belgium, Senegal did not reply to this Note. By Note Verbale of
9 March 2006, Belgium again referred to the ongoing negotiation procedure provided for in
Article 30 and explained that it interpreted Article 4, Article 5, paragraphs (1) (c) and (2), Article 7,
paragraph (1), Article 8 paragraphs (1), (2) and (4), and Article 9, paragraph (1), of the Convention
as “establishing the obligation, for a State in whose territory a person alleged to have committed
any offence referred to in Article 4 of the Convention is found, to extradite him if it does not
prosecute him for the offences mentioned in that Article”. Consequently, Belgium asked Senegal
to

24. In view of the judgment of 25 November 2005 of the Chambre d’accusation of the Dakar
Court of Appeal, Belgium asked Senegal, in a Note Verbale of 30 November 2005, to inform it
about the implications of this judicial decision for Belgium’s request for extradition, the current
stage of the proceedings, and whether Senegal could reply officially to the request for extradition
and provide explanations about its position pursuant to the said decision. In response, in a Note
Verbale of 7 December 2005 Senegal stated inter alia that, following the judgment in question, it
had referred the Habré case to the African Union, and that this “prefigure[d] a concerted approach
on an African scale to issues that fall in principle under the States’ national sovereignty”. By Note
Verbale of 23 December 2005, Senegal explained that the judgment of the Chambre d’accusation
put an end to the judicial stage of the proceedings, that it had taken the decision to refer the
“Hissène Habré case” to the African Union (see paragraphs 23 above and 36 below), and that this
decision should consequently be considered as reflecting its position following the judgment of the
Chambre d’accusation.

and
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“Any foreigner who, outside the territory of the Republic, has been accused of
being the perpetrator of or accomplice to one of the crimes referred to in
Articles 431-1 to 431-5 of the Penal Code . . . may be prosecuted and tried according
to the provisions of Senegalese laws or laws applicable in Senegal, if he is under the
jurisdiction of Senegal or if a victim is resident in the territory of the Republic of
Senegal, or if the Government obtains his extradition.”

Furthermore, Article 669 of the Senegalese Code of Criminal Procedure was amended to read as
follows:

“be tried or sentenced for acts or omissions . . ., which at the time and place where
they were committed, were regarded as a criminal offence according to the general
principles of law recognized by the community of nations, whether or not they
constituted a legal transgression in force at that time and in that place”.

28. In 2007, Senegal implemented a number of legislative reforms in order to bring its
domestic law into conformity with Article 5, paragraph 2, of the Convention against Torture. The
new Articles 431-1 to 431-5 of its Penal Code defined and formally proscribed the crime of
genocide, crimes against humanity, war crimes and other violations of international humanitarian
law. In addition, under the terms of the new Article 431-6 of the Penal Code, any individual could

27. The United Nations Committee against Torture considered a communication submitted
by several persons, including Mr. Suleymane Guengueng, one of the Chadian nationals who had
filed a complaint against Mr. Habré with the senior investigating judge at the Dakar Tribunal
régional hors classe on 25 January 2000 (see paragraph 17 above). In its decision of 17 May 2006,
the Committee found that Senegal had not adopted such “measures as may be necessary” to
establish its jurisdiction over the crimes listed in the Convention, in violation of Article 5,
paragraph 2, of the latter. The Committee also stated that Senegal had failed to perform its
obligations under Article 7, paragraph 1, of the Convention, to submit the case concerning
Mr. Habré to its competent authorities for the purpose of prosecution or, in the alternative, since a
request for extradition had been made by Belgium, to comply with that request. Furthermore, the
Committee gave Senegal 90 days to provide information “on the measures it ha[d] taken to give
effect to its recommendations”.

relevant articles of the Convention. It added that an unresolved dispute regarding this
interpretation would lead to recourse to the arbitration procedure provided for in Article 30 of the
Convention. By Note Verbale of 9 May 2006, Senegal explained that its Notes Verbales of 7 and
23 December 2005 constituted a response to Belgium’s request for extradition. It stated that, by
referring the case to the African Union, Senegal, in order not to create a legal impasse, was acting
in accordance with the spirit of the “aut dedere aut punire” principle. Finally, it took note of “the
possibility [of] recourse to the arbitration procedure provided for in Article 30 of the Convention”.
In a Note Verbale of 20 June 2006, which Senegal claims not to have received, Belgium “note[ed]
that the attempted negotiation with Senegal, which started in November 2005, ha[d] not succeeded”
and accordingly asked Senegal to submit the dispute to arbitration “under conditions to be agreed
mutually”, in accordance with Article 30 of the Convention. Furthermore, according to a report of
the Belgian Embassy in Dakar following a meeting held on 21 June 2006 between the
Secretary-General of the Senegalese Ministry of Foreign Affairs and the Belgian Ambassador, the
latter expressly invited Senegal to adopt a clear position on the request to submit the matter to
arbitration. According to the same report, the Senegalese authorities took note of the Belgian
request for arbitration and the Belgian Ambassador drew their attention to the fact that the
six month time-limit under Article 30 (see paragraph 42 below) began to run from that point.
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30. By Note Verbale dated 8 May 2007, Belgium recalled that it had informed Senegal, in a
Note Verbale of 20 June 2006, “of its wish to constitute an arbitral tribunal to resolve th[e]
difference of opinion in the absence of finding a solution by means of negotiation as stipulated by
Article 30 of the Convention [against Torture]”. It noted that “it ha[d] received no response from
the Republic of Senegal [to its] proposal of arbitration” and reserved its rights on the basis of the
above-mentioned Article 30. It took note of Senegal’s new legislative provisions and enquired
whether those provisions would allow Mr. Habré to be tried in Senegal and, if so, within what time
frame. Finally, Belgium made Senegal an offer of judicial co-operation, which envisaged that, in
response to a letter rogatory from the competent Senegalese authorities, Belgium would transmit to
Senegal a copy of the Belgian investigation file against Mr. Habré. By Note Verbale of
5 October 2007, Senegal informed Belgium of its decision to organize the trial of Mr. Habré and
invited Belgium to a meeting of potential donors, with a view to financing that trial. Belgium
reiterated its offer of judicial co-operation by Notes Verbales of 2 December 2008, 23 June 2009,
14 October 2009, 23 February 2010, 28 June 2010, 5 September 2011 and 17 January 2012. By
Notes Verbales of 29 July 2009, 14 September 2009, 30 April 2010 and 15 June 2010, Senegal
welcomed the proposal of judicial co-operation, stated that it had appointed investigating judges
and expressed its willingness to accept the offer as soon as the forthcoming Donors’ Round Table
had taken place. The Belgian authorities received no letter rogatory to that end from the
Senegalese judicial authorities.

After having indicated that it had established “a working group charged with producing the
proposals necessary to define the conditions and procedures suitable for prosecuting and judging
the former President of Chad, on behalf of Africa, with the guarantees of a just and fair trial”,
Senegal stated that the said trial “require[d] substantial funds which Senegal cannot mobilize
without the assistance of the [i]nternational community”.

“the principle of non-retroactivity, although recognized by Senegalese law[,] does not
block the judgment or sentencing of any individual for acts or omissions which, at the
time they were committed, were considered criminal under the general principles of
law recognized by all States”.

29. In its Note Verbale of 21 February, Senegal stated that

“[a]ppeal[ed] to Member States [of the Union], . . . international partners and the
entire international community to mobilize all the resources, especially financial
resources, required for the preparation and smooth conduct of the trial [of Mr. Habré]”
(doc. Assembly AU/DEC.157 (VIII)).

Senegal informed Belgium of these legislative reforms by Notes Verbales dated 20 and
21 February 2007. In its Note Verbale of 20 February, Senegal also recalled that the Assembly of
the African Union, during its eighth ordinary session held on 29 and 30 January 2007, had

A new Article 664bis was also incorporated into the Code of Criminal Procedure, according
to which “[t]he national courts shall have jurisdiction over all criminal offences, punishable under
Senegalese law, that are committed outside the territory of the Republic by a national or a
foreigner, if the victim is of Senegalese nationality at the time the acts are committed”.
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35. In a judgment of 18 November 2010, the Court of Justice of the Economic Community
of West African States (hereinafter the “ECOWAS Court of Justice”) ruled on an application filed
on 6 October 2008, in which Mr. Habré requested the court to find that his human rights would be
violated by Senegal if proceedings were instituted against him. Having observed inter alia that

34. By judgment of 15 December 2009, the African Court on Human and Peoples’ Rights
ruled that it had no jurisdiction to hear an application filed on 11 August 2008 against the Republic
of Senegal, aimed at the withdrawal of the ongoing proceedings instituted by that State, with a view
to charge, try and sentence Mr. Habré. The court based its decision on the fact that Senegal had not
made a declaration accepting its jurisdiction to entertain such applications, under Article 34,
paragraph 6, of the Protocol to the African Charter on Human and People’s Rights on the
establishment of an African Court of Human and People’s Rights (African Court of Human and
Peoples’ Rights, Michelot Yogogombaye v. Republic of Senegal, Application No. 001/2008,
Judgment of 15 December 2009).

33. On 19 February 2009, Belgium filed in the Registry the Application instituting the
present proceedings before the Court (see paragraph 1 above). On 8 April 2009, during the
hearings relating to the request for the indication of provisional measures submitted by Belgium in
the present case (see paragraphs 3 and 5 above), Senegal solemnly declared before the Court that it
would not allow Mr. Habré to leave its territory while the case was pending (see
I.C.J. Reports 2009, p. 154, para. 68). During the same hearings, it asserted that “[t]he only
impediment . . . to the opening of Mr. Hissène Habré’s trial in Senegal [was] a financial one” and
that Senegal “agreed to try Mr. Habré but at the very outset told the African Union that it would be
unable to bear the costs of the trial by itself”. The budget for the said trial was adopted during a
Donors Round Table held in Dakar in November 2010, involving Senegal, Belgium and a number
of other States, as well as the African Union, the European Union, the Office of the United Nations
High Commissioner for Human Rights and the United Nations Office for Project Services: it totals
€8.6 million, a sum to which Belgium agreed to contribute a maximum of €1 million.

32. Following the above-mentioned legislative and constitutional reforms (see paragraphs 28
and 31 above), 14 victims (one of Senegalese nationality and 13 of Chadian nationality) filed a
complaint with the Public Prosecutor of the Dakar Court of Appeal in September 2008, accusing
Mr. Habré of acts of torture and crimes against humanity during the years of his presidency.

“[h]owever, the provisions of the preceding subparagraph shall not prejudice the
prosecution, trial and punishment of any person for any act or omission which, at the
time when it was committed, was defined as criminal under the rules of international
law concerning acts of genocide, crimes against humanity and war crimes”.

31. In 2008, Senegal amended Article 9 of its Constitution in order to provide for an
exception to the principle of non-retroactivity of its criminal laws: although the second
subparagraph of that Article provides that “[n]o one may be convicted other than by virtue of a law
which became effective before the act was committed”, the third subparagraph stipulates that
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38. By Note Verbale of 5 September 2011, Belgium transmitted to Senegal a third request
for the extradition of Mr. Habré. On 10 January 2012, the Chambre d’accusation of the Dakar
Court of Appeal declared this request for extradition inadmissible on the grounds that the copy of
the international arrest warrant placed on the file was not authentic, as required by Article 9 of the
Senegalese Law on Extradition. Furthermore, it stated that “the report on the arrest, detention and
questioning of the individual whose extradition [wa]s requested [wa]s not appended to the case file
as required by Article 13 of the above-mentioned Law”.

“th[e] dispute [was] still pending before the said Court, which ha[d] sole competence
to settle the question of the disputed interpretation by the two States of the extent and
scope of the obligation aut dedere aut judicare under Article 4 of the . . . Convention
[against Torture]”.

37. By Note Verbale of 15 March 2011, Belgium transmitted to the Senegalese authorities a
second request for the extradition of Mr. Habré. On 18 August 2011, the Chambre d’accusation of
the Dakar Court of Appeal declared this second request for extradition inadmissible because it was
not accompanied by the documents required under Senegalese Law No. 71-77 of
28 December 1971 (hereinafter the “Senegalese Law on Extradition”), in particular documents
disclosing the existence of criminal proceedings alleged to have been instituted against Mr. Habré
in Belgium and the legal basis of those proceedings, as required by Article 9 of the Law on
Extradition, and “any record of the interrogation of the individual whose extradition is requested, as
required by . . . Article 13 of the [same] Law”. The Chambre d’accusation further observed that
Belgium had instituted proceedings against Senegal before the International Court of Justice; it
therefore concluded that

“urge[d] [the latter] to carry out its legal responsibility in accordance with the United
Nations Convention against Torture[,] the decision of the United Nations . . .
Committee against Torture[,] as well as the said mandate to put Hissène Habré on trial
expeditiously or extradite him to any other country willing to put him on trial”.

At its seventeenth session, held in July 2011, the Assembly “confirm[ed] the mandate given to
Senegal to try Hissène Habré on behalf of Africa” and

“request[ed] the Commission to undertake consultations with the Government of
Senegal in order to finalize the modalities for the expeditious trial of Hissène Habré
through a special tribunal with an international character consistent with the
ECOWAS Court of Justice Decision”.

36. Following the delivery of the above-mentioned judgment by the ECOWAS Court of
Justice, in January 2011 the Assembly of African Union Heads of State and Government

39. On 12 January and 24 November 2011, the Rapporteur of the Committee Against Torture
on follow-up to communications reminded Senegal, with respect to the Committee’s decision
rendered on 17 May 2006 (see paragraph 27 above), of its obligation to submit the case of
Mr. Habré to its competent authorities for the purpose of prosecution, if it did not extradite him.

evidence existed pointing to potential violations of Mr. Habré’s human rights as a result of
Senegal’s constitutional and legislative reforms, that Court held that Senegal should respect the
rulings handed down by its national courts and, in particular, abide by the principle of res judicata,
and ordered it accordingly to comply with the absolute principle of non-retroactivity. It further
found that the mandate which Senegal received from the African Union was in fact to devise and
propose all the necessary arrangements for the prosecution and trial of Mr. Habré to take place,
within the strict framework of special ad hoc international proceedings (ECOWAS Court of
Justice, Hissein Habré v. Republic of Senegal, Judgment No. ECW/CCJ/JUD/06/10 of
18 November 2010).

“[Belgium] recognize[s] as compulsory ipso facto and without special
agreement, in relation to any other State accepting the same obligation, the jurisdiction
of the International Court of Justice, in conformity with Article 36, paragraph 2, of the
Statute of the Court, in legal disputes arising after 13 July 1948 concerning situations
or facts subsequent to that date, except those in regard to which the parties have
agreed or may agree to have recourse to another method of pacific settlement.”

Belgium’s declaration under Article 36, paragraph 2, of the Court’s Statute was made on
17 June 1958, and reads in the relevant part as follows:

“Any dispute between two or more States Parties concerning the interpretation
or application of this Convention which cannot be settled through negotiation shall, at
the request of one of them, be submitted to arbitration. If within six months from the
date of the request for arbitration the Parties are unable to agree on the organization of
the arbitration, any one of those Parties may refer the dispute to the International
Court of Justice by request in conformity with the Statute of the Court.”

42. To found the jurisdiction of the Court, Belgium relies on Article 30, paragraph 1, of the
Convention against Torture and on the declarations made by the Parties under Article 36,
paragraph 2, of the Court’s Statute. Article 30, paragraph 1, of the Convention reads as follows:

II. JURISDICTION OF THE COURT

“request[ed] the Commission [of the African Union] to continue consultations with
partner countries and institutions and the Republic of Senegal[,] and subsequently with
the Republic of Rwanda[,] with a view to ensuring the expeditious trial of Hissène
Habré and to consider the practical modalities as well as the legal and financial
implications of the trial”.

41. At its eighteenth session, held in January 2012, the Assembly of the Heads of State and
Government of the African Union observed that the Dakar Court of Appeal had not yet taken a
decision on Belgium’s fourth request for extradition. It noted that Rwanda was prepared to
organize Mr. Habré’s trial and

40. By Note Verbale of 17 January 2012, Belgium addressed to Senegal, through the
Embassy of Senegal in Brussels, a fourth request for the extradition of Mr. Habré. On
23 January 2012, the Embassy acknowledged receipt of the said Note and its annexes. It further
stated that all those documents had been transmitted to the competent authorities in Senegal. By
letter dated 14 May 2012, the Senegalese Ministry of Justice informed the Ministry of Foreign
Affairs of Senegal that the extradition request had been transmitted in due course “as is, to the
Public Prosecutor at the Dakar Court of Appeal, with the instruction to bring it before the Chambre
d’accusation once the necessary legal formalities had been completed”.
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Senegal submits that there is no dispute between the Parties with regard to the interpretation
or application of the Convention against Torture or any other relevant rule of international law and
that, as a consequence, the Court lacks jurisdiction.

44. In the claims included in its Application, Belgium requested the Court to adjudge and
declare that “the Republic of Senegal is obliged to bring criminal proceedings against Mr. H. Habré
for acts including crimes of torture and crimes against humanity which are alleged against him as
perpetrator, co-perpetrator or accomplice; failing the prosecution of Mr. H. Habré, the Republic of
Senegal is obliged to extradite him to the Kingdom of Belgium so that he can answer for these
crimes before the Belgian courts”. According to Belgium’s final submissions, the Court is
requested to find that Senegal breached its obligations under Article 5, paragraph 2, of the
Convention against Torture, and that, by failing to take action in relation to Mr. Habré’s alleged
crimes, Senegal has breached and continues to breach its obligations under Article 6, paragraph 2,
and Article 7, paragraph 1, of that instrument and under certain other rules of international law.

A. The existence of a dispute

43. Senegal contests the existence of the Court’s jurisdiction on either basis, maintaining that
the conditions set forth in the relevant instruments have not been met and, in the first place, that
there is no dispute between the Parties.

 disputes with regard to questions which, under international law, fall exclusively
within the jurisdiction of Senegal.”

 disputes in regard to which the parties have agreed to have recourse to some other
method of settlement;

This declaration is made on condition of reciprocity on the part of all States.
However, Senegal may reject the Court's competence in respect of:

 the nature or extent of the reparation to be made for the breach of international
obligation.

 the existence of any fact which, if established, would constitute a breach of an
international obligation;

 any question of international law;

 the interpretation of a treaty;

“[Senegal] accepts on condition of reciprocity as compulsory ipso facto and
without special convention, in relation to any other State accepting the same
obligation, the jurisdiction of the Court over all legal disputes arising after the present
declaration, concerning:

Senegal’s declaration was made on 2 December 1985, and reads in the relevant part as
follows:
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48. The Court finds that any dispute that may have existed between the Parties with regard to
the interpretation or application of Article 5, paragraph 2, of the Convention had ended by the time
the Application was filed. Thus, the Court lacks jurisdiction to decide on Belgium’s claim relating
to the obligation under Article 5, paragraph 2. However, this does not prevent the Court from
considering the consequences that Senegal’s conduct in relation to the measures required by this
provision may have had on its compliance with certain other obligations under the Convention,
should the Court have jurisdiction in that regard.

Belgium acknowledges that Senegal has finally complied with its obligation under Article 5,
paragraph 2, but contends that the fact that Senegal did not comply with its obligation in a timely
manner produced negative consequences concerning the implementation of some other obligations
under the Convention.

Senegal also points out that Article 9 of its Constitution was amended in 2008 so that the
principle of non-retroactivity in criminal matters would not prevent the prosecution of an individual
for genocide, crimes against humanity or war crimes if the acts in question were crimes under
international law at the time when they were committed (see paragraph 31 above).

47. The first request made in 2010 by Belgium in the submissions contained in its Memorial
and then in 2012 in its final submissions, is that the Court should declare that Senegal breached
Article 5, paragraph 2, of the Convention against Torture, which requires a State party to the
Convention to “take such measures as may be necessary to establish its jurisdiction” over acts of
torture when the alleged offender is “present in any territory under its jurisdiction” and that State
does not extradite him to one of the States referred to in paragraph 1 of the same article. Belgium
argues that Senegal did not enact “in a timely manner” provisions of national legislation allowing
its judicial authorities to exercise jurisdiction over acts of torture allegedly committed abroad by a
foreign national who is present on its territory. Senegal does not contest that it complied only in
2007 with its obligation under Article 5, paragraph 2, but maintains that it has done so adequately
by adopting Law No. 2007-05, which amended Article 669 of its Code of Criminal Procedure in
order to extend the jurisdiction of Senegalese courts over certain offences, including torture,
allegedly committed by a foreign national outside Senegal’s territory, irrespective of the nationality
of the victim (see paragraph 28 above).

46. The Court recalls that, in order to establish whether a dispute exists, “[i]t must be shown
that the claim of one party is positively opposed by the other” (South West Africa (Ethiopia v.
South Africa; Liberia v. South Africa), Preliminary Objections, Judgment, I.C.J. Reports 1962,
p. 328). The Court has previously stated that “[w]hether there exists an international dispute is a
matter for objective determination” (Interpretation of Peace Treaties with Bulgaria, Hungary and
Romania, First Phase, Advisory Opinion, I.C.J. Reports 1950, p. 74) and that “[t]he Court’s
determination must turn on an examination of the facts. The matter is one of substance, not of
form.” (Application of the International Convention on the Elimination of All Forms of Racial
Discrimination (Georgia v. Russian Federation), Preliminary Objections, Judgment of
1 April 2011, para. 30.) The Court has also noted that the “dispute must in principle exist at the
time the Application is submitted to the Court” (ibid., para. 30).

45. The Court observes that the Parties have thus presented radically divergent views about
the existence of a dispute between them and, if any dispute exists, its subject-matter. Given that the
existence of a dispute is a condition of its jurisdiction under both bases of jurisdiction invoked by
Belgium, the Court will first examine this issue.

- 20 -

75

“[w]ith regard to the interpretation of Article 7 of the Convention . . ., the Embassy
considers that by referring the Hissène Habré case to the African Union, Senegal, in
order not to create a legal impasse, is acting in accordance with the spirit of the
principle ‘aut dedere aut punire’ the essential aim of which is to ensure that no
torturer can escape from justice by going to another country”.

51. In its diplomatic exchanges with Belgium, Senegal contended that it was complying with
its obligations under the Convention. For instance, in a Note Verbale of 9 May 2006 addressed to
the Belgian Ministry of Foreign Affairs, Senegal’s Embassy in Brussels wrote that

Similarly, a Note Verbale of 4 May 2006 addressed by the Belgian Ministry of Foreign Affairs to
the Ambassador of Senegal in Brussels (see paragraph 26 above) declared that “Belgium interprets
Article 7 of the Convention against Torture as requiring the State on whose territory the alleged
offender is located to extradite him unless it has judged him”. While the emphasis in Belgium’s
Notes Verbales and also in Belgium’s Application is on extradition, in its pleadings Belgium
stresses the obligation to submit Mr. Habré’s case to prosecution. This does not change the
substance of the claim. Extradition and prosecution are alternative ways to combat impunity in
accordance with Article 7, paragraph 1. In the above-mentioned diplomatic exchanges, the request
by Belgium that Senegal comply with the obligation to hold a preliminary inquiry into the facts of
Mr. Habré’s case may be considered as implicit, since that inquiry should normally take place
before prosecution.

“as requiring the State on whose territory the alleged author of an offence under
Article 4 of the aforesaid Convention is located to extradite this offender, unless it has
judged him on the basis of the charges covered by said article”.

50. Before submitting its Application to the Court, Belgium on several occasions requested
Senegal to comply with its obligation under the Convention “to extradite or judge” Mr. Habré for
the alleged acts of torture (see paragraphs 25-26 and 30 above). For instance, a Note Verbale of
9 March 2006 addressed by the Belgian Embassy in Dakar to the Ministry of Foreign Affairs of
Senegal (see paragraph 25 above) referred to a number of provisions of the Convention, including
Article 7, and stated that the Convention had to be understood

Senegal’s denial that there has been a breach appears to be based on its contention that Article 6,
paragraph 2, and Article 7, paragraph 1, grant a State party some latitude with regard to the time
within which it may take the actions required. As was acknowledged by Senegal, “[a]t issue before
the Court is a difference between two States as to how the execution of an obligation arising from
an international instrument to which both States are parties should be understood”.

49. Belgium further contends that Senegal breached its obligations under Article 6,
paragraph 2, and Article 7, paragraph 1, of the Convention against Torture. These provisions
respectively require a State party to the Convention, when a person who has allegedly committed
an act of torture is found on its territory, to hold “a preliminary inquiry into the facts” and, “if it
does not extradite him”, to “submit the case to its competent authorities for the purpose of
prosecution”. Senegal maintains that there is no dispute with regard to the interpretation or
application of these provisions, as there is no dispute between the Parties concerning the existence
and scope of the obligations contained therein, and that it has met those obligations.

54. While it is the case that the Belgian international arrest warrant transmitted to Senegal
with a request for extradition on 22 September 2005 (see paragraph 21 above) referred to violations
of international humanitarian law, torture, genocide, crimes against humanity, war crimes, murder
and other crimes, neither document stated or implied that Senegal had an obligation under
international law to exercise its jurisdiction over those crimes if it did not extradite Mr. Habré. In
terms of the Court’s jurisdiction, what matters is whether, on the date when the Application was
filed, a dispute existed between the Parties regarding the obligation for Senegal, under customary
international law, to take measures in respect of the above-mentioned crimes attributed to
Mr. Habré. In the light of the diplomatic exchanges between the Parties reviewed above (see
paragraphs 21-30), the Court considers that such a dispute did not exist on that date. The only
obligations referred to in the diplomatic correspondence between the Parties are those under the
Convention against Torture. It is noteworthy that even in a Note Verbale handed over to Senegal
on 16 December 2008, barely two months before the date of the Application, Belgium only stated
that its proposals concerning judicial co-operation were without prejudice to “the difference of
opinion existing between Belgium and Senegal regarding the application and interpretation of the
obligations resulting from the relevant provisions of the [Convention against Torture]”, without
mentioning the prosecution or extradition in respect of other crimes. In the same Note Verbale,
Belgium referred only to the crime of torture when acknowledging the amendments to the
legislation and Constitution of Senegal, although those amendments were not limited to that crime.
Under those circumstances, there was no reason for Senegal to address at all in its relations with
Belgium the issue of the prosecution of alleged crimes of Mr. Habré under customary international
law. The facts which constituted those alleged crimes may have been closely connected to the
alleged acts of torture. However, the issue whether there exists an obligation for a State to
prosecute crimes under customary international law that were allegedly committed by a foreign
national abroad is clearly distinct from any question of compliance with that State’s obligations
under the Convention against Torture and raises quite different legal problems.

53. The Application of Belgium also includes a request that the Court declare that Senegal
breached an obligation under customary international law to “bring criminal proceedings against
Mr. H. Habré” for crimes against humanity allegedly committed by him. This submission has been
later extended to cover war crimes and genocide. On this point, Senegal also contends that no
dispute has arisen between the Parties.

52. Given that Belgium’s claims based on the interpretation and application of Articles 6,
paragraph 2, and 7, paragraph 1, of the Convention were positively opposed by Senegal, the Court
considers that a dispute in this regard existed by the time of the filing of the Application. The
Court notes that this dispute still exists.
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58. Several exchanges of correspondence and various meetings were held between the
Parties concerning the case of Mr. Habré, when Belgium insisted on Senegal’s compliance with the
obligation to judge or extradite him. Belgium expressly stated that it was acting within the
framework of the negotiating process under Article 30 of the Convention against Torture in Notes
Verbales addressed to Senegal on 11 January 2006, 9 March 2006, 4 May 2006 and 20 June 2006
(see paragraphs 25-26 above). The same approach results from a report sent by the Belgian
Ambassador in Dakar on 21 June 2006 concerning a meeting with the Secretary-General of the
Ministry of Foreign Affairs of Senegal (see paragraph 26 above). Senegal did not object to the
characterization by Belgium of the diplomatic exchanges as negotiations.

57. With regard to the first of these conditions, the Court must begin by ascertaining whether
there was, “at the very least[,] a genuine attempt by one of the disputing parties to engage in
discussions with the other disputing party, with a view to resolving the dispute” (Application of the
International Convention on the Elimination of All Forms of Racial Discrimination (Georgia v.
Russian Federation), Preliminary Objections, Judgment of 1 April 2011, para. 157). According to
the Court’s jurisprudence, “the precondition of negotiation is met only when there has been a
failure of negotiations, or when negotiations have become futile or deadlocked” (ibid., para. 159).
The requirement that the dispute “cannot be settled through negotiation” could not be understood as
referring to a theoretical impossibility of reaching a settlement. It rather implies that, as the Court
noted with regard to a similarly worded provision, “no reasonable probability exists that further
negotiations would lead to a settlement” (South West Africa (Ethiopia v. South Africa; Liberia v.
South Africa), Preliminary Objections, Judgment, I.C.J. Reports 1962, p. 345).

56. The Court will turn to the other conditions which should be met for it to have jurisdiction
under Article 30, paragraph 1, of the Convention against Torture (see paragraph 42 above). These
conditions are that the dispute cannot be settled through negotiation and that, after a request for
arbitration has been made by one of the parties, they have been unable to agree on the organization
of the arbitration within six months from the request. The Court will consider these conditions in
turn.

B. Other conditions for jurisdiction

*

In a Note Verbale of 8 May 2007 (see paragraph 30 above) Belgium recalled “its wish to constitute
an arbitral tribunal” and remarked that it had “received no response from the Republic of Senegal
on the issue of this proposal of arbitration”. Although Senegal maintains that it had not received
the Note Verbale dated 20 June 2006, it did not mention that matter after having received the Note
Verbale of 8 May 2007. On that occasion, there was again no response on the part of Senegal to
the request for arbitration.

“contains an explicit offer from Belgium to Senegal to have recourse to arbitration,
pursuant to Article 30, paragraph 1, of the Convention against Torture, in order to
settle the dispute concerning the application of the Convention in the case of
Mr. Habré” (I.C.J. Reports 2009, p. 150, para. 52).

A direct request to resort to arbitration was made by Belgium in a Note Verbale of 20 June 2006
(see paragraph 26 above). In that Note Verbale, Belgium remarked that “the attempted negotiation
with Senegal, which started in November 2005, ha[d] not succeeded”; Belgium, “in accordance
with Article 30, paragraph 1, of the Torture Convention, consequently ask[ed] Senegal to submit
the dispute to arbitration under conditions to be agreed mutually”. In its Order of 28 May 2009 on
Belgium’s request for the indication of provisional measures, the Court has already observed that
this Note Verbale:

“As to the possibility of Belgium having recourse to the arbitration procedure
provided for in Article 30 of the Convention against Torture, the Embassy can only
take note of this, restating the commitment of Senegal to the excellent relationship
between the two countries in terms of cooperation and the combating of impunity.”

60. With regard to the submission to arbitration of the dispute on the interpretation of
Article 7 of the Convention against Torture, a Note Verbale of the Belgian Ministry of Foreign
Affairs of 4 May 2006 (see paragraph 26 above) observed that “[a]n unresolved dispute regarding
this interpretation would lead to recourse to the arbitration procedure provided for in Article 30 of
the Convention against Torture”. In a Note Verbale of 9 May 2006 (see paragraph 26 above) the
Ambassador of Senegal in Brussels responded that

59. In view of Senegal’s position that, even though it did not agree on extradition and had
difficulties in proceeding towards prosecution, it was nevertheless complying with its obligations
under the Convention (for instance, in the Note Verbale of 9 May 2006; see paragraph 26 above),
negotiations did not make any progress towards resolving the dispute. This was observed by
Belgium in a Note Verbale of 20 June 2006 (see paragraph 26 above). There was no change in the
respective positions of the Parties concerning the prosecution of Mr. Habré’s alleged acts of torture
during the period covered by the above exchanges. The fact that, as results from the pleadings of
the Parties, their basic positions have not subsequently evolved confirms that negotiations did not
and could not lead to the settlement of the dispute. The Court therefore concludes that the
condition set forth in Article 30, paragraph 1, of the Convention that the dispute cannot be settled
by negotiation has been met.

55. The Court concludes that, at the time of the filing of the Application, the dispute between
the Parties did not relate to breaches of obligations under customary international law and that it
thus has no jurisdiction to decide on Belgium’s claims related thereto.

It is thus only with regard to the dispute concerning the interpretation and application of
Article 6, paragraph 2, and Article 7, paragraph 1, of the Convention against Torture that the Court
will have to find whether there exists a legal basis of jurisdiction.
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64. Senegal objects to the admissibility of Belgium’s claims. It maintains that “Belgium is
not entitled to invoke the international responsibility of Senegal for the alleged breach of its
obligation to submit the H[issène] Habré case to its competent authorities for the purpose of
prosecution, unless it extradites him”. In particular, Senegal contends that none of the alleged
victims of the acts said to be attributable to Mr. Habré was of Belgian nationality at the time when
the acts were committed.

III. ADMISSIBILITY OF BELGIUM’S CLAIMS

Having reached this conclusion, the Court does not find it necessary to consider whether its
jurisdiction also exists with regard to the same dispute on the basis of the declarations made by the
Parties under Article 36, paragraph 2, of its Statute.

63. Given that the conditions set out in Article 30, paragraph 1, of the Convention against
Torture have been met, the Court concludes that it has jurisdiction to entertain the dispute between
the Parties concerning the interpretation and application of Article 6, paragraph 2, and Article 7,
paragraph 1, of the Convention.

*

62. Article 30, paragraph 1, of the Convention against Torture requires that at least
six months should pass after the request for arbitration before the case is submitted to the Court. In
the present case, this requirement has been complied with, since the Application was filed over two
years after the request for arbitration had been made.

The present case is one in which the inability of the Parties to agree on the organization of the
arbitration results from the absence of any response on the part of the State to which the request for
arbitration was addressed.

“In such a convention the contracting States do not have any interests of their
own; they merely have, one and all, a common interest, namely, the accomplishment
of those high purposes which are the raison d’être of the Convention.” (Reservations
to the Convention on the Prevention and Punishment of the Crime of Genocide,
Advisory Opinion, I.C.J. Reports 1951, p. 23.)

68. As stated in its Preamble, the object and purpose of the Convention is “to make more
effective the struggle against torture . . . throughout the world”. The States parties to the
Convention have a common interest to ensure, in view of their shared values, that acts of torture are
prevented and that, if they occur, their authors do not enjoy impunity. The obligations of a State
party to conduct a preliminary inquiry into the facts and to submit the case to its competent
authorities for prosecution are triggered by the presence of the alleged offender in its territory,
regardless of the nationality of the offender or the victims, or of the place where the alleged
offences occurred. All the other States parties have a common interest in compliance with these
obligations by the State in whose territory the alleged offender is present. That common interest
implies that the obligations in question are owed by any State party to all the other States parties to
the Convention. All the States parties “have a legal interest” in the protection of the rights involved
(Barcelona Traction, Light and Power Company, Limited, Judgment, I.C.J. Reports 1970, p. 32,
para. 33). These obligations may be defined as “obligations erga omnes partes” in the sense that
each State party has an interest in compliance with them in any given case. In this respect, the
relevant provisions of the Convention against Torture are similar to those of the Convention on the
Prevention and Punishment of the Crime of Genocide, with regard to which the Court observed that

67. The Court will first consider whether being a party to the Convention is sufficient for a
State to be entitled to bring a claim to the Court concerning the cessation of alleged violations by
another State party of its obligations under that instrument.

66. The divergence of views between the Parties concerning Belgium’s entitlement to bring
its claims against Senegal before the Court with regard to the application of the Convention in the
case of Mr. Habré raises the issue of Belgium’s standing. For that purpose, Belgium based its
claims not only on its status as a party to the Convention but also on the existence of a special
interest that would distinguish Belgium from the other parties to the Convention and give it a
specific entitlement in the case of Mr. Habré.

65. Belgium does not dispute the contention that none of the alleged victims was of Belgian
nationality at the time of the alleged offences. However, it noted in its Application that “[a]s the
present jurisdiction of the Belgian courts is based on the complaint filed by a Belgian national of
Chadian origin, the Belgian courts intend to exercise passive personal jurisdiction”. In its
Application Belgium requested the Court to adjudge and declare that its claim was admissible. In
the oral proceedings, Belgium also claimed to be in a “particular position” since “it has availed
itself of its right under Article 5 to exercise its jurisdiction and to request extradition”. Moreover,
Belgium argued that “[u]nder the Convention, every State party, irrespective of the nationality of
the victims, is entitled to claim performance of the obligation concerned, and, therefore, can invoke
the responsibility resulting from the failure to perform”.

61. Following its request for arbitration, Belgium did not make any detailed proposal for
determining the issues to be submitted to arbitration and the organization of the arbitration
proceedings. In the Court’s view, however, this does not mean that the condition that “the Parties
are unable to agree on the organization of the arbitration” has not been fulfilled. A State may defer
proposals concerning these aspects to the time when a positive response is given in principle to its
request to settle the dispute by arbitration. As the Court said with regard to a similar treaty
provision:

“the lack of agreement between the parties as to the organization of an arbitration
cannot be presumed. The existence of such disagreement can follow only from a
proposal for arbitration by the applicant, to which the respondent has made no answer
or which it has expressed its intention not to accept.” (Armed Activities on the
Territory of the Congo (New Application: 2002) (Democratic Republic of the
Congo v. Rwanda), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 2006,
p. 41, para. 92.)
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73. Senegal contests Belgium’s allegations and considers that it has not breached any
provision of the Convention against Torture. In its view, the Convention breaks down the aut
dedere aut judicare obligation into a series of actions which a State should take. Senegal maintains
that the measures it has taken hitherto show that it has complied with its international
commitments. First, Senegal asserts that it has resolved not to extradite Mr. Habré but to organize
his trial and to try him. It maintains that it adopted constitutional and legislative reforms in
2007-2008, in accordance with Article 5 of the Convention, to enable it to hold a fair and equitable
trial of the alleged perpetrator of the crimes in question reasonably quickly. It further states that it

72. Belgium has pointed out during the proceedings that the obligations deriving from
Article 5, paragraph 2, Article 6, paragraph 2, and Article 7, paragraph 1, are closely linked with
each other in the context of achieving the object and purpose of the Convention, which according
to its Preamble is “to make more effective the struggle against torture”. Hence, incorporating the
appropriate legislation into domestic law (Article 5, paragraph 2) would allow the State in whose
territory a suspect is present immediately to make a preliminary inquiry into the facts (Article 6,
paragraph 2), a necessary step in order to enable that State, with knowledge of the facts, to submit
the case to its competent authorities for the purpose of prosecution (Article 7, paragraph 1).

71. In its Application instituting proceedings, Belgium requested the Court to adjudge and
declare that Senegal is obliged to bring criminal proceedings against Mr. Habré and, failing that, to
extradite him to Belgium. In its final submissions, it requested the Court to adjudge and declare
that Senegal breached and continues to breach its obligations under Article 6, paragraph 2, and
Article 7, paragraph 1, of the Convention by failing to bring criminal proceedings against
Mr. Habré, unless it extradites him.

IV. THE ALLEGED VIOLATIONS OF THE CONVENTION AGAINST TORTURE

As a consequence, there is no need for the Court to pronounce on whether Belgium also has
a special interest with respect to Senegal’s compliance with the relevant provisions of the
Convention in the case of Mr. Habré.

70. For these reasons, the Court concludes that Belgium, as a State party to the Convention
against Torture, has standing to invoke the responsibility of Senegal for the alleged breaches of its
obligations under Article 6, paragraph 2, and Article 7, paragraph 1, of the Convention in the
present proceedings. Therefore, the claims of Belgium based on these provisions are admissible.

69. The common interest in compliance with the relevant obligations under the Convention
against Torture implies the entitlement of each State party to the Convention to make a claim
concerning the cessation of an alleged breach by another State party. If a special interest were
required for that purpose, in many cases no State would be in the position to make such a claim. It
follows that any State party to the Convention may invoke the responsibility of another State party
with a view to ascertaining the alleged failure to comply with its obligations erga omnes partes,
such as those under Article 6, paragraph 2, and Article 7, paragraph 1, of the Convention, and to
bring that failure to an end.
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This judgment was subsequently upheld by the Senegalese Court of Cassation (Court of Cassation,
première chambre statuant en matière pénale, Souleymane Guengueng et al. v. Hissène Habré,
Judgment No. 14, 20 March 2001).

“the Senegalese legislature should, in conjunction with the reform undertaken to the
Penal Code, make amendments to Article 669 of the Code of Criminal Procedure by
including therein the offence of torture, whereby it would bring itself into conformity
with the objectives of the Convention” (Court of Appeal (Dakar), Chambre
d’accusation, Public Prosecutor’s Office and François Diouf v. Hissène Habré,
Judgment No. 135, 4 July 2000).

76. The Court considers that by not adopting the necessary legislation until 2007, Senegal
delayed the submission of the case to its competent authorities for the purpose of prosecution.
Indeed, the Dakar Court of Appeal was led to conclude that the Senegalese courts lacked
jurisdiction to entertain proceedings against Mr. Habré, who had been indicted for crimes against
humanity, acts of torture and barbarity, in the absence of appropriate legislation allowing such
proceedings within the domestic legal order (see paragraph 18 above). The Dakar Court of Appeal
held that:

75. The obligation for the State to criminalize torture and to establish its jurisdiction over it
finds its equivalent in the provisions of many international conventions for the combating of
international crimes. This obligation, which has to be implemented by the State concerned as soon
as it is bound by the Convention, has in particular a preventive and deterrent character, since by
equipping themselves with the necessary legal tools to prosecute this type of offence, the States
parties ensure that their legal systems will operate to that effect and commit themselves to
co-ordinating their efforts to eliminate any risk of impunity. This preventive character is all the
more pronounced as the number of States parties increases. The Convention against Torture thus
brings together 150 States which have committed themselves to prosecuting suspects in particular
on the basis of universal jurisdiction.

74. Although, for the reasons given above, the Court has no jurisdiction in this case over the
alleged violation of Article 5, paragraph 2, of the Convention, it notes that the performance by the
State of its obligation to establish the universal jurisdiction of its courts over the crime of torture is
a necessary condition for enabling a preliminary inquiry (Article 6, paragraph 2), and for
submitting the case to its competent authorities for the purpose of prosecution (Article 7,
paragraph 1). The purpose of all these obligations is to enable proceedings to be brought against
the suspect, in the absence of his extradition, and to achieve the object and purpose of the
Convention, which is to make more effective the struggle against torture by avoiding impunity for
the perpetrators of such acts.

has taken measures to restrict the liberty of Mr. Habré, pursuant to Article 6 of the Convention, as
well as measures in preparation for Mr. Habré’s trial, contemplated under the aegis of the African
Union, which must be regarded as constituting the first steps towards fulfilling the obligation to
prosecute laid down in Article 7 of the Convention. Senegal adds that Belgium cannot dictate
precisely how it should fulfil its commitments under the Convention, given that how a State fulfils
an international obligation, particularly in a case where the State must take internal measures, is to
a very large extent left to the discretion of that State.
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82. Senegal, in answer to the same question, has maintained that the inquiry is aimed at
establishing the facts, but that it does not necessarily lead to prosecution, since the prosecutor may,
in the light of the results, consider that there are no grounds for such proceedings. Senegal takes
the view that this is simply an obligation of means, which it claims to have fulfilled.

81. In answer to the question put by a Member of the Court concerning the interpretation of
the obligation laid down by Article 6, paragraph 2, of the Convention, Belgium has pointed out that
the nature of the inquiry required by Article 6, paragraph 2, depends to some extent on the legal
system concerned, but also on the particular circumstances of the case. This would be the inquiry
carried out before the case was transmitted to the authorities responsible for prosecution, if the
State decided to exercise its jurisdiction. Lastly, Belgium recalls that paragraph 4 of this
Article provides that interested States must be informed of the findings of the inquiry, so that they
may, if necessary, seek the extradition of the alleged offender. According to Belgium, there is no
information before the Court suggesting that a preliminary inquiry has been conducted by Senegal,
and it concludes from this that Senegal has violated Article 6, paragraph 2, of the Convention.

80. Belgium considers that this procedural obligation is obviously incumbent on Senegal,
since the latter must have the most complete information available in order to decide whether there
are grounds either to submit the matter to its prosecuting authorities or, when possible, to extradite
the suspect. The State in whose territory the suspect is present should take effective measures to
gather evidence, if necessary through mutual judicial assistance, by addressing letters rogatory to
countries likely to be able to assist it. Belgium takes the view that Senegal, by failing to take these
measures, breached the obligation imposed on it by Article 6, paragraph 2, of the Convention. It
points out that it nonetheless invited Senegal to issue a letter rogatory, in order to have access to the
evidence in the hands of Belgian judges (see paragraph 30 above).

79. Under the terms of Article 6, paragraph 2, of the Convention, the State in whose territory
a person alleged to have committed acts of torture is present “shall immediately make a preliminary
inquiry into the facts”.

A. The alleged breach of the obligation laid down in Article 6,
paragraph 2, of the Convention

87. The Court observes that a further complaint against Mr. Habré was filed in Dakar in
2008 (see paragraph 32 above), after the legislative and constitutional amendments made in 2007
and 2008, respectively, which were enacted in order to comply with the requirements of Article 5,
paragraph 2, of the Convention (see paragraphs 28 and 31 above). But there is nothing in the
materials submitted to the Court to indicate that a preliminary inquiry was opened following this
second complaint. Indeed, in 2010 Senegal stated before the ECOWAS Court of Justice that no
proceedings were pending or prosecution ongoing against Mr. Habré in Senegalese courts.

86. While the choice of means for conducting the inquiry remains in the hands of the States
parties, taking account of the case in question, Article 6, paragraph 2, of the Convention requires
that steps must be taken as soon as the suspect is identified in the territory of the State, in order to
conduct an investigation of that case. That provision must be interpreted in the light of the object
and purpose of the Convention, which is to make more effective the struggle against torture. The
establishment of the facts at issue, which is an essential stage in that process, became imperative in
the present case at least since the year 2000, when a complaint was filed in Senegal against
Mr. Habré (see paragraph 17 above).

85. The Court observes that Senegal has not included in the case file any material
demonstrating that the latter has carried out such an inquiry in respect of Mr. Habré, in accordance
with Article 6, paragraph 2, of the Convention. It is not sufficient, as Senegal maintains, for a State
party to the Convention to have adopted all the legislative measures required for its
implementation; it must also exercise its jurisdiction over any act of torture which is at issue,
starting by establishing the facts. The questioning at first appearance which the investigating judge
at the Tribunal régional hors classe in Dakar conducted in order to establish Mr. Habré’s identity
and to inform him of the acts of which he was accused cannot be regarded as performance of the
obligation laid down in Article 6, paragraph 2, as it did not involve any inquiry into the charges
against Mr. Habré.

“In the cases referred to in Article 5, paragraph 2, the standards of evidence
required for prosecution and conviction shall in no way be less stringent than those
which apply in the cases referred to in Article 5, paragraph 1.”

84. Moreover, the Convention specifies that, when they are operating on the basis of
universal jurisdiction, the authorities concerned must be just as demanding in terms of evidence as
when they have jurisdiction by virtue of a link with the case in question. Article 7, paragraph 2, of
the Convention thus stipulates:

83. In the opinion of the Court, the preliminary inquiry provided for in Article 6,
paragraph 2, is intended, like any inquiry carried out by the competent authorities, to corroborate or
not the suspicions regarding the person in question. That inquiry is conducted by those authorities
which have the task of drawing up a case file and collecting facts and evidence; this may consist of
documents or witness statements relating to the events at issue and to the suspect’s possible
involvement in the matter concerned. Thus the co-operation of the Chadian authorities should have
been sought in this instance, and that of any other State where complaints have been filed in
relation to the case, so as to enable the State to fulfil its obligation to make a preliminary inquiry.

77. Thus, the fact that the required legislation had been adopted only in 2007 necessarily
affected Senegal’s implementation of the obligations imposed on it by Article 6, paragraph 2, and
Article 7, paragraph 1, of the Convention.

78. The Court, bearing in mind the link which exists between the different provisions of the
Convention, will now analyse the alleged breaches of Article 6, paragraph 2, and Article 7,
paragraph 1, of the Convention.
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92. According to Belgium, the State is required to prosecute the suspect as soon as the latter
is present in its territory, whether or not he has been the subject of a request for extradition to one
of the countries referred to in Article 5, paragraph 1  that is, if the offence was committed within
the territory of the latter State, or if one of its nationals is either the alleged perpetrator or the
victim  or in Article 5, paragraph 3, that is, another State with criminal jurisdiction exercised in

1. The nature and meaning of the obligation laid down in Article 7, paragraph 1

91. The obligation to prosecute provided for in Article 7, paragraph 1, is normally
implemented in the context of the Convention Against Torture after the State has performed the
other obligations provided for in the preceding articles, which require it to adopt adequate
legislation to enable it to criminalize torture, give its courts universal jurisdiction in the matter and
make an inquiry into the facts. These obligations, taken as a whole, may be regarded as elements
of a single conventional mechanism aimed at preventing suspects from escaping the consequences
of their criminal responsibility, if proven. Belgium’s claim relating to the application of Article 7,
paragraph 1, raises a certain number of questions regarding the nature and meaning of the
obligation contained therein and its temporal scope, as well as its implementation in the present
case.

90. As is apparent from the travaux préparatoires of the Convention, Article 7, paragraph 1,
is based on a similar provision contained in the Convention for the Suppression of Unlawful
Seizure of Aircraft, signed at The Hague on 16 December 1970. The obligation to submit the case
to the competent authorities for the purpose of prosecution (hereinafter the “obligation to
prosecute”) was formulated in such a way as to leave it to those authorities to decide whether or not
to initiate proceedings, thus respecting the independence of States parties’ judicial systems. These
two conventions emphasize, moreover, that the authorities shall take their decision in the same
manner as in the case of any ordinary offence of a serious nature under the law of the State
concerned (Article 7, paragraph 2, of the Convention against Torture and Article 7 of the Hague
Convention of 1970). It follows that the competent authorities involved remain responsible for
deciding on whether to initiate a prosecution, in the light of the evidence before them and the
relevant rules of criminal procedure.

“The State Party in the territory under whose jurisdiction a person alleged to
have committed any offence referred to in Article 4 is found shall in the cases
contemplated in Article 5, if it does not extradite him, submit the case to its competent
authorities for the purpose of prosecution.”

89. Article 7, paragraph 1, of the Convention provides:

B. The alleged breach of the obligation laid down in Article 7,
paragraph 1, of the Convention

The Court therefore concludes that Senegal has breached its obligation under Article 6,
paragraph 2, of the Convention.

88. The Court finds that the Senegalese authorities did not immediately initiate a preliminary
inquiry as soon as they had reason to suspect Mr. Habré, who was in their territory, of being
responsible for acts of torture. That point was reached, at the latest, when the first complaint was
filed against Mr. Habré in 2000.
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97. In their replies, the Parties agree that acts of torture are regarded by customary
international law as international crimes, independently of the Convention.

96. A Member of the Court asked the Parties, first, whether the obligations incumbent upon
Senegal under Article 7, paragraph 1, of the Convention applied to offences alleged to have been
committed before 26 June 1987, the date when the Convention entered into force for Senegal, and,
secondly, if, in the circumstances of the present case, those obligations extended to offences
allegedly committed before 25 June 1999, the date when the Convention entered into force for
Belgium (see paragraph 19 above). Those questions relate to the temporal application of Article 7,
paragraph 1, of the Convention, according to the time when the offences are alleged to have been
committed and the dates of entry into force of the Convention for each of the Parties.

2. The temporal scope of the obligation laid down in Article 7, paragraph 1

95. However, if the State in whose territory the suspect is present has received a request for
extradition in any of the cases envisaged in the provisions of the Convention, it can relieve itself of
its obligation to prosecute by acceding to that request. It follows that the choice between
extradition or submission for prosecution, pursuant to the Convention, does not mean that the two
alternatives are to be given the same weight. Extradition is an option offered to the State by the
Convention, whereas prosecution is an international obligation under the Convention, the violation
of which is a wrongful act engaging the responsibility of the State.

94. The Court considers that Article 7, paragraph 1, requires the State concerned to submit
the case to its competent authorities for the purpose of prosecution, irrespective of the existence of
a prior request for the extradition of the suspect. That is why Article 6, paragraph 2, obliges the
State to make a preliminary inquiry immediately from the time that the suspect is present in its
territory. The obligation to submit the case to the competent authorities, under Article 7,
paragraph 1, may or may not result in the institution of proceedings, in the light of the evidence
before them, relating to the charges against the suspect.

93. For its part, Senegal takes the view that the Convention certainly requires it to prosecute
Mr. Habré, which it claims it has endeavoured to do by following the legal procedure provided for
in that instrument, but that it has no obligation to Belgium under the Convention to extradite him.

accordance with its internal law. In the cases provided for in Article 5, the State can consent to
extradition. This is a possibility afforded by the Convention, and, according to Belgium, that is the
meaning of the maxim “aut dedere aut judicare” under the Convention. Thus, if the State does not
opt for extradition, its obligation to prosecute remains unaffected. In Belgium’s view, it is only if
for one reason or another the State concerned does not prosecute, and a request for extradition is
received, that that State has to extradite if it is to avoid being in breach of this central obligation
under the Convention.

- 32 -

81

101. The Committee against Torture emphasized, in particular, in its decision of
23 November 1989 in the case of O.R., M.M. and M.S. v. Argentina (Communications Nos. 1/1988,
2/1988 and 3/1988, decision of 23 November 1989, para. 7.5, Official Documents of the General
Assembly, Forty-Fifth Session, Supplement No. 44 (UN doc. A/45/44, Ann. V, p. 112)) that

The Court notes that nothing in the Convention against Torture reveals an intention to
require a State party to criminalize, under Article 4, acts of torture that took place prior to its entry
into force for that State, or to establish its jurisdiction over such acts in accordance with Article 5.
Consequently, in the view of the Court, the obligation to prosecute, under Article 7, paragraph 1, of
the Convention does not apply to such acts.

“Unless a different intention appears from the treaty or is otherwise established,
its provisions do not bind a party in relation to any act or fact which took place or any
situation which ceased to exist before the date of the entry into force of that treaty with
respect to that party.”

100. However, the obligation to prosecute the alleged perpetrators of acts of torture under the
Convention applies only to facts having occurred after its entry into force for the State concerned.
Article 28 of the Vienna Convention on the Law of Treaties, which reflects customary law on the
matter, provides:

That prohibition is grounded in a widespread international practice and on the opinio juris of
States. It appears in numerous international instruments of universal application (in particular the
Universal Declaration of Human Rights of 1948, the 1949 Geneva Conventions for the protection
of war victims; the International Covenant on Civil and Political Rights of 1966; General
Assembly resolution 3452/30 of 9 December 1975 on the Protection of All Persons from Being
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment), and it has
been introduced into the domestic law of almost all States; finally, acts of torture are regularly
denounced within national and international fora.

99. In the Court’s opinion, the prohibition of torture is part of customary international law
and it has become a peremptory norm (jus cogens).

“‘torture’ for purposes of the Convention can only mean torture that occurs subsequent to the entry
into force of the Convention”. However, when the Committee considered Mr. Habré’s situation,
the question of the temporal scope of the obligations contained in the Convention was not raised,
nor did the Committee itself address that question (Guengueng et al. v. Senegal (Communication
No. 181/2001, decision of 17 May 2006, UN doc. CAT/C/36/D/181/2001)).

98. As regards the first aspect of the question put by the Member of the Court, namely
whether the Convention applies to offences committed before 26 June 1987, Belgium contends that
the alleged breach of the obligation aut dedere aut judicare occurred after the entry into force of
the Convention for Senegal, even though the alleged acts occurred before that date. Belgium
further argues that Article 7, paragraph 1, is intended to strengthen the existing law by laying down
specific procedural obligations, the purpose of which is to ensure that there will be no impunity and
that, in these circumstances, those procedural obligations could apply to crimes committed before
the entry into force of the Convention for Senegal. For its part, the latter does not deny that the
obligation provided for in Article 7, paragraph 1, can apply to offences allegedly committed before
26 June 1987.

106. Belgium, while recognizing that the time frame for implementation of the obligation to
prosecute depends on the circumstances of each case, and in particular on the evidence gathered,
considers that the State in whose territory the suspect is present cannot indefinitely delay
performing the obligation incumbent upon it to submit the matter to its competent authorities for

3. Implementation of the obligation laid down in Article 7, paragraph 1

105. The Court notes that the previous findings are also valid for the temporal application of
Article 6, paragraph 2, of the Convention.

104. The Court considers that Belgium has been entitled, with effect from 25 July 1999, the
date when it became party to the Convention, to request the Court to rule on Senegal’s compliance
with its obligation under Article 7, paragraph 1. In the present case, the Court notes that Belgium
invokes Senegal’s responsibility for the latter’s conduct starting in the year 2000, when a complaint
was filed against Mr. Habré in Senegal (see paragraph 17 above).

103. The Court now comes to the second aspect of the question put by a Member of the
Court, namely, what was the effect of the date of entry into force of the Convention, for Belgium,
on the scope of the obligation to prosecute. Belgium contends that Senegal was still bound by the
obligation to prosecute Mr. Habré after Belgium had itself become party to the Convention, and
that it was therefore entitled to invoke before the Court breaches of the Convention occurring after
25 July 1999. Senegal disputes Belgium’s right to engage its responsibility for acts alleged to have
occurred prior to that date. It considers that the obligation provided for in Article 7, paragraph 1,
belongs to “the category of divisible erga omnes obligations”, in that only the injured State could
call for its breach to be sanctioned. Senegal accordingly concludes that Belgium was not entitled to
rely on the status of injured State in respect of acts prior to 25 July 1999 and could not seek
retroactive application of the Convention.

102. The Court concludes that Senegal’s obligation to prosecute pursuant to Article 7,
paragraph 1, of the Convention does not apply to acts alleged to have been committed before the
Convention entered into force for Senegal on 26 June 1987. The Court would recall, however, that
the complaints against Mr. Habré include a number of serious offences allegedly committed after
that date (see paragraphs 17, 19-21 and 32 above). Consequently, Senegal is under an obligation to
submit the allegations concerning those acts to its competent authorities for the purpose of
prosecution. Although Senegal is not required under the Convention to institute proceedings
concerning acts that were committed before 26 June 1987, nothing in that instrument prevents it
from doing so.

- 34 -

- 33 -

82

111. The Court considers that Senegal’s duty to comply with its obligations under the
Convention cannot be affected by the decision of the ECOWAS Court of Justice.

110. Moreover, Senegal observes that the judgment of the ECOWAS Court of Justice is not a
constraint of a domestic nature. While bearing in mind its duty to comply with its conventional
obligation, it contends that it is nonetheless subject to the authority of that court. Thus, Senegal
points out that that decision required it to make fundamental changes to the process begun in 2006,
designed to result in a trial at the national level, and to mobilize effort in order to create an ad hoc
tribunal of an international character, the establishment of which would be more cumbersome.

109. For its part, Senegal has repeatedly affirmed, throughout the proceedings, its intention
to comply with its obligation under Article 7, paragraph 1, of the Convention, by taking the
necessary measures to institute proceedings against Mr. Habré. Senegal contends that it only
sought financial support in order to prepare the trial under favourable conditions, given its unique
nature, having regard to the number of victims, the distance that witnesses would have to travel and
the difficulty of gathering evidence. It claims that it has never sought, on these grounds, to justify
the non-performance of its conventional obligations. Likewise, Senegal contends that, in referring
the matter to the African Union, it was never its intention to relieve itself of its obligations.

108. With regard to the legal difficulties which Senegal claims to have faced in performing
its obligations under the Convention, Belgium contends that Senegal cannot rely on its domestic
law in order to avoid its international responsibility. Moreover, Belgium recalls the judgment of
the ECOWAS Court of Justice of 18 November 2010 (see paragraph 35 above), which considered
that Senegal’s amendment to its Penal Code in 2007 might be contrary to the principle of
non-retroactivity of criminal laws, and deemed that proceedings against Hissène Habré should be
conducted before an ad hoc court of an international character, arguing that this judgment cannot
be invoked against it. Belgium emphasizes that, if Senegal is now confronted with a situation of
conflict between two international obligations as a result of that decision, that is the result of its
own failings in implementing the Convention against Torture.

107. The same applies, according to Belgium, to Senegal’s referral of the matter to the
African Union in January 2006, which does not exempt it from performing its obligations under the
Convention. Moreover, at its seventh session in July 2006 (see paragraph 23 above), the Assembly
of Heads of State and Government of the African Union mandated Senegal “to prosecute and
ensure that Hissène Habré is tried, on behalf of Africa, by a competent Senegalese court with
guarantees for fair trial” (African Union, doc. Assembly/AU/Dec. 127 (VII), para. 5).

the purpose of prosecution. Procrastination on the latter’s part could, according to Belgium, violate
both the rights of the victims and those of the accused. Nor can the financial difficulties invoked
by Senegal (see paragraphs 28-29 and 33 above) justify the fact that the latter has done nothing to
conduct an inquiry and initiate proceedings.
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118. The Court notes that, in its final submissions, Belgium requests the Court to adjudge
and declare, first, that Senegal breached its international obligations by failing to incorporate in due
time into its domestic law the provisions necessary to enable the Senegalese judicial authorities to
exercise the universal jurisdiction provided for in Article 5, paragraph 2, of the Convention against

V. REMEDIES

117. The Court finds that the obligation provided for in Article 7, paragraph 1, required
Senegal to take all measures necessary for its implementation as soon as possible, in particular once
the first complaint had been filed against Mr. Habré in 2000. Having failed to do so, Senegal has
breached and remains in breach of its obligations under Article 7, paragraph 1, of the Convention.

116. In response to a question put by a Member of the Court concerning the date of the
violation of Article 7, paragraph 1, alleged by Belgium, it replied that that date could fall in the
year 2000, when a complaint against Mr. Habré was filed (see paragraph 17 above), or later, in
March 2001, when the Court of Cassation confirmed the decision of the Dakar Court of Appeal,
annulling the proceedings in respect of Mr. Habré on the ground that the Senegalese courts lacked
jurisdiction (see paragraph 18 above).

115. The Court considers that the obligation on a State to prosecute, provided for in
Article 7, paragraph 1, of the Convention, is intended to allow the fulfilment of the Convention’s
object and purpose, which is “to make more effective the struggle against torture” (Preamble to the
Convention). It is for that reason that proceedings should be undertaken without delay.

114. While Article 7, paragraph 1, of the Convention does not contain any indication as to
the time frame for performance of the obligation for which it provides, it is necessarily implicit in
the text that it must be implemented within a reasonable time, in a manner compatible with the
object and purpose of the Convention.

113. The Court observes that, under Article 27 of the Vienna Convention on the Law of
Treaties, which reflects customary law, Senegal cannot justify its breach of the obligation provided
for in Article 7, paragraph 1, of the Convention against Torture by invoking provisions of its
internal law, in particular by invoking the decisions as to lack of jurisdiction rendered by its courts
in 2000 and 2001, or the fact that it did not adopt the necessary legislation pursuant to Article 5,
paragraph 2, of that Convention until 2007.

112. The Court is of the opinion that the financial difficulties raised by Senegal cannot
justify the fact that it failed to initiate proceedings against Mr. Habré. For its part, Senegal itself
states that it has never sought to use the issue of financial support to justify any failure to comply
with an obligation incumbent upon it. Moreover, the referral of the matter to the African Union, as
recognized by Senegal itself, cannot justify the latter’s delays in complying with its obligations
under the Convention. The diligence with which the authorities of the forum State must conduct
the proceedings is also intended to guarantee the suspect fair treatment at all stages of the
proceedings (Article 7, paragraph 3, of the Convention).
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Finds that it has jurisdiction to entertain the dispute between the Parties concerning the
interpretation and application of Article 6, paragraph 2, and Article 7, paragraph 1, of the United
Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment of 10 December 1984, which the Kingdom of Belgium submitted to the Court in its
Application filed in the Registry on 19 February 2009;

(1) Unanimously,

THE COURT,

122. For these reasons,

*

*

121. The Court emphasizes that, in failing to comply with its obligations under Article 6,
paragraph 2, and Article 7, paragraph 1, of the Convention, Senegal has engaged its international
responsibility. Consequently, Senegal is required to cease this continuing wrongful act, in
accordance with general international law on the responsibility of States for internationally
wrongful acts. Senegal must therefore take without further delay the necessary measures to submit
the case to its competent authorities for the purpose of prosecution, if it does not extradite
Mr. Habré.

120. The purpose of these treaty provisions is to prevent alleged perpetrators of acts of
torture from going unpunished, by ensuring that they cannot find refuge in any State Party. The
State in whose territory the suspect is present does indeed have the option of extraditing him to a
country which has made such a request, but on the condition that it is to a State which has
jurisdiction in some capacity, pursuant to Article 5 of the Convention, to prosecute and try him.

119. The Court recalls that Senegal’s failure to adopt until 2007 the legislative measures
necessary to institute proceedings on the basis of universal jurisdiction delayed the implementation
of its other obligations under the Convention. The Court further recalls that Senegal was in breach
of its obligation under Article 6, paragraph 2, of the Convention to make a preliminary inquiry into
the crimes of torture alleged to have been committed by Mr. Habré, as well as of the obligation
under Article 7, paragraph 1, to submit the case to its competent authorities for the purpose of
prosecution.

Torture, and that it has breached and continues to breach its international obligations under
Article 6, paragraph 2, and Article 7, paragraph 1, of the Convention by failing to bring criminal
proceedings against Mr. Habré for the crimes he is alleged to have committed, or, otherwise, to
extradite him to Belgium for the purposes of such criminal proceedings. Secondly, Belgium
requests the Court to adjudge and declare that Senegal is required to cease these internationally
wrongful acts by submitting without delay the “Hissène Habré case” to its competent authorities for
the purpose of prosecution, or, failing that, by extraditing Mr. Habré to Belgium without further
ado (see paragraph 14 above).
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Judge Abraham; Judge ad hoc Sur;

Judge Xue; Judge ad hoc Sur;

Judges Yusuf, Xue;

AGAINST:

Judge Xue; Judge ad hoc Sur;

President Tomka; Vice-President Sepúlveda-Amor; Judges Owada, Abraham,
Keith, Bennouna, Skotnikov, Cançado Trindade, Yusuf, Greenwood, Donoghue, Gaja,
Sebutinde; Judge ad hoc Kirsch;

IN FAVOUR:

Finds that the Republic of Senegal, by failing to submit the case of Mr. Hissène Habré to its
competent authorities for the purpose of prosecution, has breached its obligation under Article 7,
paragraph 1, of the United Nations Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment of 10 December 1984 ;

(5) By fourteen votes to two,

AGAINST:

IN FAVOUR:

President Tomka; Vice-President Sepúlveda-Amor; Judges Owada, Abraham,
Keith, Bennouna, Skotnikov, Cançado Trindade, Greenwood, Donoghue, Gaja,
Sebutinde; Judges ad hoc Sur, Kirsch;

Finds that the Republic of Senegal, by failing to make immediately a preliminary inquiry
into the facts relating to the crimes allegedly committed by Mr. Hissène Habré, has breached its
obligation under Article 6, paragraph 2, of the United Nations Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment of 10 December 1984;

(4) By fourteen votes to two,

AGAINST:

President Tomka; Vice-President Sepúlveda-Amor; Judges Owada, Abraham,
Keith, Bennouna, Skotnikov, Cançado Trindade, Yusuf, Greenwood, Donoghue, Gaja,
Sebutinde; Judge ad hoc Kirsch;

IN FAVOUR:

Finds that the claims of the Kingdom of Belgium based on Article 6, paragraph 2, and
Article 7, paragraph 1, of the United Nations Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment of 10 December 1984 are admissible;

(3) By fourteen votes to two,

AGAINST:

President Tomka; Vice-President Sepúlveda-Amor; Judges Owada, Keith,
Bennouna, Skotnikov, Cançado Trindade, Yusuf, Greenwood, Xue, Donoghue, Gaja,
Sebutinde; Judge ad hoc Kirsch;

IN FAVOUR:

Finds that it has no jurisdiction to entertain the claims of the Kingdom of Belgium relating to
alleged breaches, by the Republic of Senegal, of obligations under customary international law;

(2) By fourteen votes to two,
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Peter TOMKA,
President.

___________

P. T.

(Initialled) Ph. C.

(Initialled)

Judge OWADA appends a declaration to the Judgment of the Court; Judges ABRAHAM,
SKOTNIKOV, CANÇADO TRINDADE and YUSUF append separate opinions to the Judgment of the
Court; Judge XUE appends a dissenting opinion to the Judgment of the Court; Judge DONOGHUE
appends a declaration to the Judgment of the Court; Judge SEBUTINDE appends a separate opinion
to the Judgment of the Court; Judge ad hoc SUR appends a dissenting opinion to the Judgment of
the Court.

(Signed) Philippe COUVREUR,
Registrar.

(Signed)

Done in French and in English, the French text being authoritative, at the Peace Palace,
The Hague, this twentieth day of July, two thousand and twelve, in three copies, one of which will
be placed in the archives of the Court and the others transmitted to the Government of the Kingdom
of Belgium and the Government of the Republic of Senegal, respectively.

Finds that the Republic of Senegal must, without further delay, submit the case of
Mr. Hissène Habré to its competent authorities for the purpose of prosecution, if it does not
extradite him.

(6) Unanimously,
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Question of breach by the United States of its legal obligation to comply with
the Order indicating provisional measures of 16 July 2008 — Court’s jurisdiction to rule on this question in proceedings on a request for interpretation
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effect of the obligation — Question of direct effect therefore cannot be the subject
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deriving from judgments of the Court.

Article 60 of the Statute of the Court — Independent basis of jurisdiction.
Conditions on the exercise of jurisdiction to entertain a request for interpretation — Question of the existence of a dispute as to the meaning or scope of
paragraph 153 (9) of the Judgment of 31 March 2004 — For the Court to
determine whether a dispute exists — No dispute as to whether paragraph 153 (9) lays down an obligation of result.
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Mr. James H. Thessin, Deputy Legal Adviser, United States Department of
State,
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Mr. John B. Bellinger, III, Legal Adviser, United States Department of
State,
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the United States of America,
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H.E. Mr. Juan Manuel Gómez-Robledo, Ambassador, Under-Secretary for
Multilateral Affairs and Human Rights, Ministry of Foreign Affairs of
Mexico,
H.E. Mr. Joel Antonio Hernández García, Ambassador, Legal Adviser,
Ministry of Foreign Affairs of Mexico,
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In the case concerning the Request for interpretation of the Judgment of
31 March 2004,
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SEPÚLVEDA-AMOR, BENNOUNA, SKOTNIKOV ; Registrar COUVREUR.

JUDGMENT

Mexico’s request for the Court to order the United States to provide guarantees of non-repetition — Binding character of the Judgment of 31 March 2004
— Undertakings already given by the United States.

*

— Question of possible violation by the United States of the Judgment of
31 March 2004 — Lack of jurisdiction of the Court to consider this question in
proceedings for interpretation.

4
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delivers the following Judgment :

On behalf of Mexico,
in the further written explanations submitted to the Court on 17 September
2008 :

7

6

10. In the course of the proceedings, the following submissions were presented
by the Parties :

It also decided that, “until the Court has rendered its judgment on the
Request for interpretation, it shall remain seised of the matters” which form the
subject of the Order (p. 332, para. 80 (III)).
4. By letters dated 16 July 2008, the Registrar informed the Parties
that the Court, pursuant to Article 98, paragraph 3, of the Rules of Court,
had fixed 29 August 2008 as the time-limit for the filing of Written

“(a) The United States of America shall take all measures necessary to
ensure that Messrs. José Ernesto Medellín Rojas, César Roberto
Fierro Reyna, Rubén Ramírez Cárdenas, Humberto Leal García,
and Roberto Moreno Ramos are not executed pending judgment on
the Request for interpretation submitted by the United Mexican
States, unless and until these five Mexican nationals receive review
and reconsideration consistent with paragraphs 138 to 141 of the
Court’s Judgment delivered on 31 March 2004 in the case concerning Avena and Other Mexican Nationals (Mexico v. United States
of America) ;
(b) The Government of the United States of America shall inform the
Court of the measures taken in implementation of this Order.”

“The Government of Mexico asks the Court to adjudge and declare that
the obligation incumbent upon the United States under paragraph 153 (9)
of the Avena Judgment constitutes an obligation of result as it is clearly
stated in the Judgment by the indication that the United States must provide ‘review and reconsideration of the convictions and sentences’ but
leaving it the ‘means of its own choosing’ ;
and that, pursuant to the foregoing obligation of result,
1. the United States must take any and all steps necessary to provide the
reparation of review and reconsideration mandated by the Avena Judgment ; and
2. the United States must take any and all steps necessary to ensure that
no Mexican national entitled to review and reconsideration under the
Avena Judgment is executed unless and until that review and reconsideration is completed and it is determined that no prejudice resulted
from the violation.”

9. In the Application, the following requests were made by Mexico :

*

8. By letters dated 2 September 2008, the Registrar informed the Parties that
the Court had decided to afford each of them the opportunity of furnishing
further written explanations, pursuant to Article 98, paragraph 4, of the Rules
of Court, and had fixed 17 September and 6 October 2008 as the time-limits for
the filing by Mexico and the United States respectively of such further explanations. These were filed by each Party within the time-limits thus fixed.

5. By a letter dated 1 August 2008 and received in the Registry the same day,
the Agent of the United States, referring to paragraph 80 (II) (b) of the Order
of 16 July 2008, informed the Court of the measures which the United States
“ha[d] taken and continue[d] to take” to implement that Order.
6. By a letter dated 28 August 2008 and received in the Registry the same
day, the Agent of Mexico, informing the Court of the execution on
5 August 2008 of Mr. José Ernesto Medellín Rojas in the State of Texas,
United States of America, and referring to Article 98, paragraph 4 of the Rules
of Court, requested the Court to afford Mexico the opportunity of furnishing
further written explanations for the purpose, on the one hand, of elaborating
on the merits of the Request for interpretation in the light of the Written
Observations which the United States was due to file and, on the other, of
“amending its pleading to state a claim based on the violation of the Order of
16 July 2008”.
7. On 29 August 2008, within the time-limit fixed, the United States filed its
Written Observations on Mexico’s Request for interpretation.

after deliberation,

composed as above,

REQUEST FOR INTERPRETATION (JUDGMENT)

Observations by the United States on Mexico’s Request for interpretation.

6

THE COURT,

REQUEST FOR INTERPRETATION (JUDGMENT)

1. On 5 June 2008, the United Mexican States (hereinafter “Mexico”) filed in
the Registry of the Court an Application instituting proceedings against the
United States of America (hereinafter “the United States”), whereby, referring
to Article 60 of the Statute and Articles 98 and 100 of the Rules of Court, it
requests the Court to interpret paragraph 153 (9) of the Judgment delivered by
the Court on 31 March 2004 in the case concerning Avena and Other Mexican
Nationals (Mexico v. United States of America) (I.C.J. Reports 2004 (I),
p. 12) (hereinafter “the Avena Judgment”).
2. Pursuant to Article 40, paragraph 2, of the Statute, the Application was
immediately transmitted to the Government of the United States by the Registrar ; and, pursuant to Article 40, paragraph 3, all States entitled to appear
before the Court were notified of the Application.
3. On 5 June 2008, after filing its Application, Mexico, referring to Article 41
of the Statute and Articles 73, 74 and 75 of the Rules of Court, filed in the
Registry of the Court a request for the indication of provisional measures in
order “to preserve the rights of Mexico and its nationals” pending the Court’s
judgment in the proceedings on the interpretation of the Avena Judgment.
By an Order of 16 July 2008 (Request for Interpretation of the Judgment of
31 March 2004 in the Case concerning Avena and Other Mexican Nationals
(Mexico v. United States of America) (Mexico v. United States of America),
Provisional Measures, Order of 16 July 2008, I.C.J. Reports 2008), the Court,
having rejected the submission by the United States seeking the dismissal of the
Application filed by Mexico (p. 331, para. 80 (I)) and its removal from the
Court’s General List, indicated the following provisional measures (pp. 331332, para. 80 (II)) :

5

147

(b) That the United States breached the Court’s Order of 16 July 2008
and the Avena Judgment by executing José Ernesto Medellín Rojas
without having provided him review and reconsideration consistent
with the terms of the Avena Judgment ; and
(c) That the United States is required to guarantee that no other Mexican national entitled to review and reconsideration under the Avena
Judgment is executed unless and until that review and reconsideration
is completed and it is determined that no prejudice resulted from the
violation.”

(2) the United States, acting through all its competent organs and all
its constituent subdivisions, including all branches of government and any official, state or federal, exercising government
authority, must take all measures necessary to ensure that no
Mexican national entitled to review and reconsideration under
the Avena Judgment is executed unless and until that review and
reconsideration is completed and it is determined that no prejudice resulted from the violation ;

(1) the United States, acting through all of its competent organs and
all its constituent subdivisions, including all branches of government and any official, state or federal, exercising government
authority, must take all measures necessary to provide the reparation of review and reconsideration mandated by the Avena
Judgment in paragraph 153 (9) ; and

(a) That the correct interpretation of the obligation incumbent upon the
United States under paragraph 153 (9) of the Avena Judgment is that
it is an obligation of result as it is clearly stated in the Judgment by
the indication that the United States must provide ‘review and reconsideration of the convictions and sentences’ ;
and that, pursuant to the interpretation of the foregoing obligation of
result,

“Based on the foregoing, the Government of Mexico asks the Court to
adjudge and declare as follows :

REQUEST FOR INTERPRETATION (JUDGMENT)

8

“And the United States agrees with Mexico’s requested interpretation ;
it agrees that the Avena Judgment imposes an ‘obligation of result’. There
is thus nothing for the Court to adjudicate, and Mexico’s application must
be dismissed.”

Paragraph 60 of the Written Observations of the United States includes
the following :

“On the basis of the facts and arguments set out above, the Government
of the United States of America requests that the Court adjudge and
declare that the application of the United Mexican States is dismissed, but
if the Court shall decline to dismiss the application, that the Court adjudge
and declare an interpretation of the Avena Judgment in accordance with
paragraph 62 above.” (Para. 63.)

in its Written Observations submitted on 29 August 2008 :

On behalf of the United States,

7
Paragraph 62 of the Written Observations of the United States includes
the following :
“the United States requests that the Court interpret the Judgment as
Mexico has requested — that is, as follows :
“[T]he obligation incumbent upon the United States under paragraph 153 (9) of the Avena Judgment constitutes an obligation of
result as it is clearly stated in the Judgment by the indication that the
United States must provide ‘review and reconsideration of the convictions and sentences’ but leaving it the ‘means of its own choosing’” ;
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12. Mexico asked for an interpretation as to whether paragraph 153 (9)
expresses an obligation of result and requested that the Court should so
state, as well as issue certain orders to the United States “pursuant to the
foregoing obligation of result” (see paragraph 9 above).

“the appropriate reparation in this case consists in the obligation of
the United States of America to provide, by means of its own choosing, review and reconsideration of the convictions and sentences of
the Mexican nationals referred to in subparagraphs (4), (5), (6)
and (7) above, by taking account both of the violation of the rights
set forth in Article 36 of the [Vienna] Convention [on Consular Relations] and of paragraphs 138 to 141 of this Judgment”.

11. The Court recalls that in paragraph 153 (9) of the Avena Judgment
the Court had found that :

* * *

(1) that the Court declare that the United States breached the
Court’s July 16 Order ;
(2) that the Court declare that the United States breached the Avena
Judgment ; and
(3) that the Court order the United States to issue a guarantee of
non-repetition ;
(b) an interpretation of the Avena Judgment in accordance with paragraph 86 (a) of Mexico’s Response to the Written Observations of
the United States.”

“On the basis of the facts and arguments set out above and in the
United States’ initial Written Observations on the Application for Interpretation, the Government of the United States of America requests that
the Court adjudge and declare that the application of the United Mexican
States for interpretation of the Avena Judgment is dismissed. In the alternative and as subsidiary submissions in the event that the Court should
decline to dismiss the application in its entirety, the United States requests
that the Court adjudge and declare :
(a) that the following supplemental requests by Mexico are dismissed :

in the further written explanations submitted to the Court on 6 October 2008 :

8
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“the Parties nonetheless apparently hold different views as to the
meaning and scope of that obligation of result, namely, whether that
understanding is shared by all United States federal and state authori-

17. In the same Order, the Court pointed out that “the French and
English versions of Article 60 of the Statute are not in total harmony”
and that the existence of a dispute/“contestation” under Article 60 was
not subject to satisfaction of the same criteria as that of a dispute (“différend” in the French text) as referred to in Article 36, paragraph 2, of
the Statute (ibid., p. 325, para. 53). The Court nonetheless observed that
“it seems both Parties regard paragraph 153 (9) of the Avena Judgment
as an international obligation of result” (ibid., p. 326, para. 55).
18. However, the Court also observed that

15. The Court notes that its Order of 16 July 2008 on provisional
measures was not made on the basis of prima facie jurisdiction. Rather,
the Court stated that “the Court’s jurisdiction on the basis of Article 60
of the Statute is not preconditioned by the existence of any other basis of
jurisdiction as between the parties to the original case” (ibid., p. 323,
para. 44).
The Court also affirmed that the withdrawal by the United States from
the Optional Protocol to the Vienna Convention on Consular Relations
Concerning the Compulsory Settlement of Disputes since the rendering
of the Avena Judgment had no bearing on the Court’s jurisdiction under
Article 60 of the Statute (ibid., p. 323, para. 44).
16. In its Order of 16 July 2008, the Court had addressed whether the
conditions laid down in Article 60 “for the Court to entertain a request
for interpretation appeared to be satisfied” (ibid., p. 323, para. 45),
observing that “the Court may entertain a request for interpretation of
any judgment rendered by it provided that there is a ‘dispute as to the
meaning or scope of [the said] judgment’” (ibid., p. 323, para. 46).

13. Mexico’s Request for interpretation of paragraph 153 (9) of the
Court’s Judgment of 31 March 2004 was made by reference to Article 60
of the Statute. That Article provides that “[t]he judgment is final and
without appeal. In the event of dispute [‘contestation’ in the French version]
as to the meaning or scope of the judgment, the Court shall construe
it upon the request of any party.”
14. The United States informed the Court that it agreed that the obligation in paragraph 153 (9) was an obligation of result and, there being
no dispute between the Parties as to the meaning or scope of the words of
which Mexico requested an interpretation, Article 60 of the Statute did
not confer jurisdiction on the Court to make the interpretation (Order,
p. 322, para. 41). In its Written Observations of 29 August 2008, the
United States also contended that the absence of a dispute about the
meaning or scope of paragraph 153 (9) rendered Mexico’s Application
inadmissible.

9
ties and whether that obligation falls upon those authorities” (Order,
p. 326, para. 55).
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24. Mexico referred in particular to the actions of the United States
federal Executive, claiming that certain actions reflected the United States
disagreement with Mexico over the meaning or scope of the Avena Judgment. According to Mexico, this difference of views manifested itself in
the position taken by the United States Government in the Supreme
Court : that the Avena Judgment was not directly enforceable under
domestic law and was not binding on domestic courts without action by
the President of the United States ; and further that the obligation under
Article 94 of the United Nations Charter to comply with judgments of

19. The Court stated that the decision rendered on the request for the
indication of provisional measures “in no way prejudges any question
that the Court may have to deal with relating to the Request for interpretation” (ibid., p. 331, para. 79).
20. Accordingly, in the present procedure it is appropriate for the
Court to review again whether there does exist a dispute over whether the
obligation in paragraph 153 (9) of the Avena Judgment is an obligation
of result. The Court will also at this juncture need to consider whether
there is indeed a difference of opinion between the Parties as to whether
the obligation in paragraph 153 (9) of the Avena Judgment falls upon all
United States federal and state authorities.
21. As is clear from the settled jurisprudence of the Court, a dispute
must exist for a request for interpretation to be admissible (Request for
Interpretation of the Judgment of 20 November 1950 in the Asylum Case
(Colombia v. Peru), Judgment, I.C.J. Reports 1950, p. 402 ; Application
for Revision and Interpretation of the Judgment of 24 February 1982 in
the Case concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya) (Tunisia v. Libyan Arab Jamahiriya), Judgment, I.C.J. Reports
1985, pp. 216-217, para. 44 ; see also Request for Interpretation of the
Judgment of 11 June 1998 in the Case concerning the Land and Maritime
Boundary between Cameroon and Nigeria (Cameroon v. Nigeria), Preliminary Objections (Nigeria v. Cameroon), Judgment, I.C.J. Reports
1999 (I), p. 36, para. 12).
22. As recalled above in paragraphs 4 and 8, by letters dated
16 July 2008 and 2 September 2008, the Registrar informed the Parties
that the Court had afforded the United States and Mexico the opportunity of furnishing Written Observations and further written explanations
pursuant to Article 98, paragraphs 3 and 4, of the Rules of Court.
23. The Court has duly considered the observations and further written explanations of the Parties regarding the existence of any dispute
requiring interpretation as to whether the obligation to provide judicial
review and reconsideration of the convictions and sentences of the Mexican nationals referred to in the Avena Judgment is an obligation of result.

10
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28. The United States has insisted that it fully accepts that paragraph 153 (9) of the Avena Judgment constitutes an obligation of result.
It therefore continues to assert that there is no dispute over whether paragraph 153 (9) expresses an obligation of result, and thus no dispute
within the meaning of the condition in Article 60 of the Statute. Mexico
contends, making reference to certain omissions of the federal government to act and of certain actions and statements of organs of government or other public authorities, that in reality the United States does
not accept that it is under an obligation of result ; and that therefore there
is indeed a dispute under Article 60.
29. It is for the Court itself to decide whether a dispute within the
meaning of Article 60 of the Statute does indeed exist (see Interpretation
13

12

bent upon the United States. Further, the United States argues that positions taken by other governmental officials in the United States cannot
provide any basis for a finding of a divergence of views between the
Parties in respect of the interpretation of the Avena Judgment ; it points
out that Mexico’s argument in this regard is founded on positions taken
by organs without the authority to express the State’s official position on
the international plane. The fact that Texas, or any other constituent part
of the United States, may hold a different interpretation of the Court’s
Judgment is therefore irrelevant to the question before the Court.
26. The United States on several occasions reiterated that the relevant
obligation was one of result, and that while the Avena Judgment allowed
it a choice of means, it was certain that the obligation had to be complied
with.
27. In its Order of 16 July 2008 the Court observed that “it seems both
Parties regard paragraph 153 (9) as an international obligation of result”
(Order, p. 326, para. 55). Its observations on the matter being provisional,
the Court has reviewed the contentions of the Parties in the Written Observations of 29 August 2008 and the further written explanations of 17 September and 6 October 2008 as to whether they both accept that the
obligation in paragraph 153 (9) is one of result — that is to say, an obligation which requires a specific outcome. This means, in the particular
case, the obligation upon the United States to provide review and reconsideration consistent with paragraphs 138 to 141 of the Avena Judgment
to those Mexican nationals named in the Avena Judgment who remain
on death row without having had the benefit of such review and reconsideration. In addition, Messrs. José Ernesto Medellín Rojas, César Roberto Fierro Reyna, Rubén Ramírez Cárdenas, Humberto Leal García,
and Roberto Moreno Ramos were the subject of the Order on provisional measures relating to that obligation issued by the Court on
16 July 2008. The Court observes that this obligation of result is one
which must be met within a reasonable period of time. Even serious
efforts of the United States, should they fall short of providing review
and reconsideration consistent with paragraphs 138 to 141 of the Avena
Judgment, would not be regarded as fulfilling this obligation of result.

12

Mexico maintains that the United States Government’s narrow reading
of the means for implementing the Judgment led to its failure to take all
the steps necessary to bring about compliance by all authorities concerned with the obligation borne by the United States. In particular,
Mexico noted that the United States Government had not sought to
intervene in support of Mr. Medellín’s petition for a stay of execution
before the United States Supreme Court. This course of conduct is
alleged to reflect a fundamental disagreement between the Parties concerning the obligation of the United States to bring about a specific result
by any necessary means. Mexico further argues that the existence of a
dispute is also shown by the fact that the competent executive, legislative
and judicial organs at the federal and Texas state levels have taken positions in conflict with Mexico’s as to the meaning or scope of paragraph 153 (9) of the Avena Judgment.
25. The United States has, in its Written Observations of 29
August 2008 and its further written explanations of 6 October 2008,
insisted that each of the matters brought to the attention of the Court by
Mexico concerns not a dispute regarding whether the Parties perceive the
obligations of paragraph 153 (9) as an obligation of result, but Mexico’s
dissatisfaction with the implementation to date of that obligation by the
United States. The United States claims that it has consistently agreed
with Mexico’s interpretation of paragraph 153 (9) of the Avena Judgment. Specifically, it concurs that subparagraph 9 requires it to take all
necessary steps to ensure that no Mexican national named in the Judgment is executed without having received the prescribed review and
reconsideration and without a determination having been made that he
has suffered no prejudice from the violation of the Convention. In particular, the United States contends that, in accordance with the discretion
left to the United States by the Court as to the choice of means of compliance with the Judgment, the President elected to comply by, inter alia,
determining that the state courts were to give effect to the Judgment, as
set out in a Memorandum of 28 February 2005 to the Attorney General
of the United States. The executive branch thus argued in the case Medellín v. Texas in the Supreme Court that the President’s determination was
lawful and binding on the state courts. According to the United States,
no finding as to the existence of a difference of views between the Parties
can be inferred from the controversy before the Supreme Court as to
whether or not the Court’s judgments are self-executing, because that is
strictly a matter of United States domestic law. The Supreme Court
found that the Avena Judgment created an international obligation incum-

“the operative language [of the Avena Judgment] establishes an obligation of result reaching all organs of the United States, including
the federal and state judiciaries, that must be discharged irrespective
of domestic law impediments”.

the Court fell solely upon the political branches of the States parties to
the Charter. In Mexico’s view,

11
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the Supreme Court being of the view that the Charter provision referred
to “a commitment on the part of U.N. Members to take future action
through their political branches to comply with an ICJ decision” (ibid.,
p. 1358). In Mexico’s contention, it thus follows that the highest judicial
authority in the United States has understood the Judgment in Avena
as not laying down an obligation of result binding on all constituent
organs of the United States, including the federal and state judicial
authorities. From this perspective, not only is the obligation in
paragraph 153 (9) not really regarded as an obligation of result, but,
argues Mexico, such an interpretation puts to one side the finding in
the Avena Judgment that :

“the [Supreme] Court found that the expression of the obligation to
comply in Article 94 (1) . . . precluded the judicial branch — the
authority best suited to implement the obligation imposed by
Avena — from taking steps to comply”,

30. The Court observes that whether, by reference to the elements
described above, there is a dispute under Article 60 of the Statute, the
resolution of which requires an interpretation of the provisions of paragraph 153 (9) of the Avena Judgment, can be perceived in two ways.
31. On the one hand, it could be said that a variety of factors suggest
that there is a difference of perception that would constitute a dispute
under Article 60 of the Statute.
Mexico observes that, in Medellín v. Texas (Supreme Court Reporter,
Vol. 128, 2008, p. 1346), “the Federal Executive argued [in the United
States Supreme Court] that Article 94 (1) [of the United Nations Charter]
was directed only to the political branches of States Party . . . rather than
to the State Party as a whole”, and adds that “[t]here is no support for
that reading of Article 94 (1) in either its text, its object and purpose, or
principles of general international law”. Mexico maintains that it was on
the basis of this “erroneous interpretation” that

“apparently hold different views as to the meaning and scope of that
obligation of result, namely, whether that understanding is shared
by all United States federal and state authorities and whether that
obligation falls upon those authorities”.

of Judgments Nos. 7 and 8 (Factory at Chorzów), Judgment No. 11,
1927, P.C.I.J., Series A, No. 13, p. 12).
To this end, the Court has in particular examined the Written Observations and further written explanations of the Parties to ascertain their
views in the light of the comments of the Court in paragraph 55 of the
Order that they

13
“in cases where the breach of the individual rights of Mexican
nationals under Article 36, paragraph 1 (b), of the [Vienna Convention on Consular Relations] has resulted, in the sequence of judicial
proceedings that has followed, in the individuals concerned being
subjected to prolonged detention or convicted and sentenced to
severe penalties, the legal consequences of this breach have to be
examined and taken into account in the course of review and reconsideration. The Court considers that it is the judicial process that is
suited to this task.” (Avena and Other Mexican Nationals (Mexico v.
United States of America), Judgment, I.C.J. Reports 2004 (I), pp. 6566, para. 140.)
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36. On the other hand, there are factors that suggest, on the contrary,

35. The Court observes that these elements could suggest a dispute
between the Parties within the sense of Article 60 of the Statute.

34. Further, Mexico contends that the Supreme Court found that the
obligation within paragraph 153 (9) could not be directly enforced by the
judiciary on the basis of a Presidential memorandum nor otherwise without intervention of the legislature. In Mexico’s view, this necessarily
means that the obligation is not really regarded as one of result — a viewpoint not shared by the United States.

Further, Mexico contends that this understanding by the Supreme
Court is inconsistent with the interpretation of the Avena Judgment as
imposing an obligation of result incumbent on all constituent organs of
the United States, including the judiciary.
32. From this viewpoint, the wording in Mexico’s concluding submissions — wording introduced in its further written explanations of 17
September 2008 — was directed to affirming that the obligation in paragraph 153 (9) of the Avena Judgment is incumbent on all the constituent
organs to be seen as comprising the United States (see paragraph 10
above).
Mexico moreover rejects the argument of the State of Texas that
Mr. Medellín had, prior to his execution, received the review and reconsideration required by paragraph 153 (9) of the Avena Judgment from
state and federal courts.
33. According to Mexico, the United States, by word and deed, has
contradicted its avowed acceptance of review and reconsideration as an
obligation of result. Reference is made to the choice of the United States
Government not to appear at the Supreme Court hearings on Mr. Medellín’s petition for a stay of execution. Mexico also points to the very tardy
attempts to engage Congress in ensuring that all constituent elements do
indeed act upon this obligation.

14
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39. The Court observes that, in its Application of 5 June 2008, Mexico
simply asked that the Court affirm that the obligation incumbent upon

38. The Court notes that Article 98 (2) of the Rules of Court stipulates
that when a party makes a request for interpretation of a judgment, “the
precise point or points in dispute as to the meaning or scope of the judgment shall be indicated”.
Mexico has had the opportunity to indicate the precise points in dispute as to the meaning or scope of the Avena Judgment, first in its Application of 5 June 2008 and then in the submissions made at the conclusion
of its further written explanations of 17 September 2008.
The Application made reference to a dispute about whether the obligation in paragraph 153 (9) of the Avena Judgment was one of result ; the
United States rapidly signalled its agreement that the obligation incumbent upon it was an obligation of result. The matters emphasized by
Mexico seemed particularly directed to the question of implementation
by the United States of the obligations incumbent upon it as a consequence of the Avena Judgment. The various passages in the further written explanations of Mexico of 17 September 2008, while referring to
certain actions and statements of the constituent organs of the United
States and perceived failures to act in certain regards by the federal
government, nonetheless remain very non-specific as to what the claimed
dispute precisely is. Further, it is difficult to discern, save by inference,
Mexico’s position regarding the existence of a dispute as to whether the
obligation of result falls upon all state and federal authorities and as to
whether they share an understanding that it does so fall.

that there is no dispute between the Parties. The Court notes — without
necessarily agreeing with certain points made by the Supreme Court in its
reasoning regarding international law — that the Supreme Court has
stated that the Avena Judgment creates an obligation that is binding on
the United States. This is so notwithstanding that it has said that the
obligation has no direct effect in domestic law, and that it cannot be
given effect by a Presidential Memorandum.
37. Referring to the Court’s statement in its Order of 16 July 2008 that
there seemed to be a dispute as to the scope of the obligation in
paragraph 153 (9), and upon whom precisely it fell, the United States
reiterated in its Written Observations of 29 August 2008 that the
federal government both “spoke for” and had responsibility for all organs
and constituent elements of governmental authority. While that
statement seems to be directed at matters different from what the
Court perceived as the possible dispute in paragraph 55 of its Order
of 16 July 2008, it could be said that Mexico addressed this question
only somewhat indirectly in its further written explanations of
17 September 2008.

15
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The same wording of “the United States, acting through all its competent organs and all its constituent subdivisions” appears in paragraph 86 (a) (2) of Mexico’s concluding submissions. Whether in terms
of meeting the requirements of Article 98 (2) of the Rules, or more generally, it could be argued that in the end Mexico has not established the
existence of any dispute between itself and the United States. Moreover,
the United States has made clear that it can agree with the first concluding submission (point (a)) of Mexico, requesting in its own concluding
submissions, as a subsidiary submission, that the Court adjudge and
declare “(b) an interpretation of the Avena Judgment in accordance with
paragraph 86 (a) of Mexico’s Response to the Written Observations of
the United States”.
Mexico did not specify that the obligation of the United States under
the Avena Judgment was directly binding upon its organs, subdivisions or

41. The Court observes it could be argued that the claim in paragraph 86 (a) (1) that the United States “acting through all its competent
organs . . . must take all measures necessary to provide the reparation of
review and reconsideration” does not say that there is an obligation of
result falling upon the various competent organs, constituent subdivisions and public authorities, but only that the United States will act
through these in itself fulfilling the obligations incumbent on it under
paragraph 153 (9).

40. Mexico had a further opportunity to indicate the precise points it
regarded as in dispute when it reformulated its concluding submissions in
paragraphs 86 (a) (1) and (2) of its further written explanations of
17 September 2008 (see paragraph 32 above).

“(a) that the United States, acting through all its competent organs
and all its constituent subdivisions, including all branches of
government and any official, state or federal, exercising government authority, take all measures necessary to ensure that
José Ernesto Medellín, César Roberto Fierro Reyna, Rubén
Ramírez Cárdenas, Humberto Leal García, and Roberto
Moreno Ramos are not executed pending the conclusion of
the proceedings instituted by Mexico on 5 June 2008, unless
and until the five Mexican nationals have received review and
reconsideration consistent with paragraphs 138 through 141 of
this Court’s Avena Judgment ;”

the United States paragraph 153 (9) constitutes an obligation of
result.
When Mexico formulated its submissions in the oral hearings on the
request for the indication of provisional measures, it submitted :
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46. For these reasons, the Court cannot accede to Mexico’s Request
for interpretation.

45. Mexico’s argument, as described in paragraph 31 above, concerns
the general question of the effects of a judgment of the Court in the
domestic legal order of the States parties to the case in which the judgment was delivered, not the “meaning or scope” of the Avena Judgment,
as Article 60 of the Court’s Statute requires. By virtue of its general
nature, the question underlying Mexico’s Request for interpretation is
outside the jurisdiction specifically conferred upon the Court by Article 60. Whether or not there is a dispute, it does not bear on the interpretation of the Avena Judgment, in particular of paragraph 153 (9).

43. Be that as it may, the Court considers that there would be a further
obstacle to granting the request of Mexico even if a dispute in the present
case were ultimately found to exist within the meaning of Article 60 of
the Statute. The Parties’ different stated perspectives on the existence of a
dispute reveal also different contentions as to whether paragraph 153 (9)
of the Avena Judgment envisages that a direct effect is to be given to the
obligation contained therein.
44. The Avena Judgment nowhere lays down or implies that the courts
in the United States are required to give direct effect to paragraph 153 (9).
The obligation laid down in that paragraph is indeed an obligation of
result which clearly must be performed unconditionally ; non-performance
of it constitutes internationally wrongful conduct. However, the
Judgment leaves it to the United States to choose the means of implementation, not excluding the introduction within a reasonable time of
appropriate legislation, if deemed necessary under domestic constitutional law. Nor moreover does the Avena Judgment prevent direct
enforceability of the obligation in question, if such an effect is permitted
by domestic law. In short, the question is not decided in the Court’s original Judgment and thus cannot be submitted to it for interpretation under
Article 60 of the Statute (Request for Interpretation of the Judgment of
20 November 1950 in the Asylum Case (Colombia v. Peru), Judgment,
I.C.J. Reports 1950, p. 402).

*

42. The Court notes that, having regard to all these elements, two
views may be discerned as to whether or not there is a dispute within the
meaning of Article 60 of the Statute.

*

officials, although this might be inferred from the arguments it presented,
in particular in its further written explanations.

17
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“The United States of America shall take all measures necessary
to ensure that Messrs. José Ernesto Medellín Rojas, César Roberto
Fierro Reyna, Rubén Ramírez Cárdenas, Humberto Leal García,
and Roberto Moreno Ramos are not executed pending judgment on

50. Concerning Mexico’s claim that the United States breached the
Court’s Order indicating provisional measures of 16 July 2008 by executing Mr. Medellín, the Court observes that in that Order it found that “it
appears that the Court may, under Article 60 of the Statute, deal with the
Request for interpretation” (Order, p. 326, para. 57). The Court then
indicated in its Order that :

*

48. In the context of the proceedings instituted by the Application
requesting interpretation, Mexico has presented three additional claims
to the Court. First, Mexico asks the Court to adjudge and declare that
the United States breached the Order indicating provisional measures of
16 July 2008 by executing Mr. Medellín on 5 August 2008 without having
provided him with the review and reconsideration required under the
Avena Judgment. Second, Mexico also regards that execution as having
constituted a breach of the Avena Judgment itself. Third, Mexico requests
the Court to order the United States to provide guarantees of nonrepetition.
49. The United States argues that the Court lacks jurisdiction to entertain the supplemental requests made by Mexico. As regards Mexico’s
claim concerning the alleged breach of the Order of 16 July 2008, the
United States is of the opinion, first, that the lack of a basis of jurisdiction for the Court to adjudicate Mexico’s Request for interpretation
extends to this ancillary claim. Second, and in the alternative, the United
States suggests that such a claim, in any event, goes beyond the jurisdiction of the Court under Article 60 of the Statute. Similarly, the United
States submits that there is no basis of jurisdiction for the Court to entertain Mexico’s claim relating to an alleged violation of the Avena Judgment. Finally, the United States disputes the Court’s jurisdiction to order
guarantees of non-repetition.

* * *

47. Before proceeding to the additional requests of Mexico, the Court
observes that considerations of domestic law which have so far hindered
the implementation of the obligation incumbent upon the United States,
cannot relieve it of its obligation. A choice of means was allowed to the
United States in the implementation of its obligation and, failing success
within a reasonable period of time through the means chosen, it must
rapidly turn to alternative and effective means of attaining that result.

18
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the Request for interpretation submitted by the United Mexican
States, unless and until these five Mexican nationals receive review
and reconsideration consistent with paragraphs 138 to 141 of the
Court’s Judgment delivered on 31 March 2004 in the case concerning Avena and Other Mexican Nationals (Mexico v. United States
of America).” (Order, p. 331, para. 80 (II) (a).)
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Finds that the matters claimed by the United Mexican States to be in
issue between the Parties, requiring an interpretation under Article 60 of
the Statute, are not matters which have been decided by the Court in its
21

20

(1) By eleven votes to one,

THE COURT,

61. For these reasons,

* * *

60. The Court finds it sufficient to reiterate that its Avena Judgment
remains binding and that the United States continues to be under an obligation fully to implement it.

58. Lastly, Mexico requests the Court to order the United States to
provide guarantees of non-repetition (point (2) (c) of Mexico’s submissions) so that none of the Mexican nationals mentioned in the
Avena Judgment is executed without having benefited from the review
and reconsideration provided for by the operative part of that Judgment.
59. The United States disputes the jurisdiction of the Court to order it
to furnish guarantees of non-repetition, principally inasmuch as the
Court lacks jurisdiction under Article 60 of the Statute to entertain Mexico’s
Request for interpretation or, in the alternative, since the Court cannot,
in any event, order the provision of such guarantees within the context
of interpretation proceedings.

56. As regards the additional claim by Mexico asking the Court to
declare that the United States breached the Avena Judgment by executing
José Ernesto Medellín Rojas without having provided him review and
reconsideration consistent with the terms of that Judgment, the Court
notes that the only basis of jurisdiction relied upon for this claim in the
present proceedings is Article 60 of the Statute, and that that Article does
not allow it to consider possible violations of the Judgment which it is
called upon to interpret.
57. In view of the above, the Court finds that the additional claim by
Mexico concerning alleged violations of the Avena Judgment must be dismissed.
* *

* *

had their convictions and sentences reviewed and reconsidered, by taking
account of Article 36 of the Vienna Convention on Consular Relations
and paragraphs 138 to 141 of the Avena Judgment, the United States has
not complied with the obligation incumbent upon it.

20

55. The Court finally recalls that, as the United States has itself
acknowledged, until all of the Mexican nationals referred to in subparagraphs (4), (5), (6) and (7) of paragraph 153 of the Avena Judgment have

54. The Court further notes that the Order of 16 July 2008 stipulated
that five named persons were to be protected from execution until they
received review and reconsideration or until the Court had rendered its
Judgment upon Mexico’s Request for interpretation. The Court recalls
that the obligation upon the United States not to execute Messrs. César
Roberto Fierro Reyna, Rubén Ramírez Cárdenas, Humberto Leal García,
and Roberto Moreno Ramos pending review and reconsideration being
afforded to them is fully intact by virtue of subparagraphs (4), (5), (6), (7)
and (9) of paragraph 153 of the Avena Judgment itself. The Court further
notes that the other persons named in the Avena Judgment are also to be
afforded review and reconsideration in the terms there specified.

52. Mr. Medellín was executed in the State of Texas on 5 August 2008
after having unsuccessfully filed an application for a writ of habeas corpus
and applications for stay of execution and after having been refused a
stay of execution through the clemency process. Mr. Medellín was
executed without being afforded the review and reconsideration provided
for by paragraphs 138 to 141 of the Avena Judgment, contrary to what
was directed by the Court in its Order indicating provisional measures of
16 July 2008.
53. The Court thus finds that the United States did not discharge its
obligation under the Court’s Order of 16 July 2008, in the case of Mr. José
Ernesto Medellín Rojas.

51. There is no reason for the Court to seek any further basis of jurisdiction than Article 60 of the Statute to deal with this alleged breach of
its Order indicating provisional measures issued in the same proceedings. The Court’s competence under Article 60 necessarily entails its
incidental jurisdiction to make findings about alleged breaches of the
Order indicating provisional measures. That is still so even when the
Court decides, upon examination of the Request for interpretation, as
it has done in the present case, not to exercise its jurisdiction to proceed
under Article 60.
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Done in English and in French, the English text being authoritative, at the
Peace Palace, The Hague, this nineteenth day of January, two thousand and
nine, in three copies, one of which will be placed in the archives of the Court

President Higgins ; Vice-President Al-Khasawneh ; Judges Ranjeva, Koroma, Buergenthal, Owada, Tomka, Abraham, Keith, Bennouna,
Skotnikov ;
AGAINST : Judge Sepúlveda-Amor.

IN FAVOUR :

Rejects all further submissions of the United Mexican States.

(5) By eleven votes to one,

IN FAVOUR :

President Higgins ; Vice-President Al-Khasawneh ; Judges Ranjeva, Koroma, Buergenthal, Owada, Tomka, Abraham, Keith, Bennouna,
Skotnikov ;
AGAINST : Judge Sepúlveda-Amor ;

Declines, in these circumstances, the request of the United Mexican
States for the Court to order the United States of America to provide
guarantees of non-repetition ;

(4) By eleven votes to one,

IN FAVOUR :

President Higgins ; Vice-President Al-Khasawneh ; Judges Ranjeva, Koroma, Buergenthal, Owada, Tomka, Keith, Sepúlveda-Amor,
Bennouna, Skotnikov ;
AGAINST : Judge Abraham ;

Reaffirms the continuing binding character of the obligations of the
United States of America under paragraph 153 (9) of the Avena Judgment
and takes note of the undertakings given by the United States of America
in these proceedings ;

(3) By eleven votes to one,

Finds that the United States of America has breached the obligation
incumbent upon it under the Order indicating provisional measures of
16 July 2008, in the case of Mr. José Ernesto Medellín Rojas ;

(2) Unanimously,

IN FAVOUR :

President Higgins ; Vice-President Al-Khasawneh ; Judges Ranjeva, Koroma, Buergenthal, Owada, Tomka, Abraham, Keith, Bennouna,
Skotnikov ;
AGAINST : Judge Sepúlveda-Amor ;

Judgment of 31 March 2004 in the case concerning Avena and Other
Mexican Nationals (Mexico v. United States of America), including
paragraph 153 (9), and thus cannot give rise to the interpretation
requested by the United Mexican States ;
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(Initialled) R.H.
(Initialled) Ph.C.

Judges KOROMA and ABRAHAM append declarations to the Judgment of
the Court ; Judge SEPÚLVEDA-AMOR appends a dissenting opinion to the
Judgment of the Court.

(Signed) Philippe COUVREUR,
Registrar.

(Signed) Rosalyn HIGGINS,
President.

and the others transmitted to the Government of the United Mexican States
and the Government of the United States of America, respectively.
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In 1977, a division of the Bangladesh Ministry of Agriculture granted MOL, Inc.,
an Oregon corporation, a ten-year license to capture and export rhesus monkeys. The
licensing agreement specified quantities and prices and required MOL to build in
Bangladesh in 1978 a breeding farm for rhesus monkeys.
By its terms, the agreement was granted “on the grounds and sole condition that
the primates exported by [MOL] from Bangladesh shall be used exclusively for the
purposes of medical and other scientific research by highly skilled and competent
personnel for the general benefit of all peoples of the world.” To enable Bangladesh to
monitor uses of the monkeys, it required MOL to keep available records on each monkey
and arrange for duplicate records in Bangladesh.
The agreement provided for arbitration of disputes, each party selecting one
arbitrator. Bangladesh reserved the right to terminate the agreement “without notice if
[MOL] has failed to fulfill its obligations under this Agreement.”
In November 1977, India banned the export of its rhesus monkeys. As India had
been the major exporter of these animals, which are valuable for research because of their
anatomical and behavioral similarity to humans, Bangladesh became an important
supplier. Although world monkey prices rose while MOL’s payments to Bangladesh
remained fixed, Bangladesh complied with the licensing agreement through the spring of
1978.
Bangladesh threatened to cancel the agreement in May 1978 because MOL had
not built the breeding farm or exported agreed quantities. MOL denied any departure
from the agreement. In September 1978, it delivered some Bangladesh monkeys to the
United States armed services for radiobiological research.

Facts

MOL, Inc. sues Bangladesh for termination of a licensing agreement for the
export of rhesus monkeys from Bangladesh. Because the granting and revocation of a
license to export a natural resource are sovereign acts, we have no jurisdiction over this
claim. Foreign Sovereign Immunities Act of 1976, 28 U.S.C. Sec. 1604.

EUGENE A. WRIGHT, Circuit Judge:

Appeal from the United States District Court for the District of Oregon.
Before WRIGHT, HUG, and NELSON, Circuit Judges.

Mildred J. Carmack, John R. Faust, Jr., P.C., Schwabe, Williamson, Wyatt, Moore &
Roberts, Portland, Or., for plaintiff-appellant.
Lauri Nicholson, Laurens H. Silver, San Francisco, Cal., for amicus Animal Rights.
Donald J. Lukes, Brophy & Lukes, Portland, Or., for defendant-appellee.

July 3, 1984

UNITED STATES COURT OF APPEALS, NINTH CIRCUIT
736 F.2d 1326

MOL, Inc. v. the Peoples Republic of Bangladesh

As section 1330(a) indicates, sovereign immunity is not merely a defense under
the FSIA. Its absence is a jurisdictional requirement. See Verlinden B.V. v. Central Bank
of Nigeria, --- U.S. ----, 103 S.Ct. 1962, 1971, 76 L.Ed.2d 81 (1983). This jurisdictional
aspect means that if the foreign state does not appear to assert an immunity defense, the
court must satisfy itself on the question of immunity. Id. at 1971 & n. 20.
The district court here recognized its duty in view of Bangladesh’s default, and
considered carefully whether the commercial activity exception applies.
A crucial step in determining whether the basis of this suit was a commercial
activity is defining the “act complained of here.” IAM v. OPEC, 649 F.2d 1354, at 135758; Texas Trading & Milling Corp. v. Federal Republic of Nigeria, 647 F.2d 300, 308 (2d
Cir.1981), cert. denied, 454 U.S. 1148, 102 S.Ct. 1012, 71 L.Ed.2d 301 (1982) (act of
state cases). The court must then decide whether that act is commercial or sovereign.
MOL asserts that the activity here relates to Bangladesh’s contracting to sell
monkeys. It admits that licensing the exploitation of natural resources is a sovereign
activity. Cf. Clayco Petroleum Corp. v. Occidental Petroleum Corp., 712 F.2d 404, 408

A “commercial activity” means either a regular course of commercial conduct or
a particular commercial transaction or act. The commercial character of an
activity shall be determined by reference to the nature of the course of conduct or
particular transaction or act, rather than by reference to its purpose.
28 U.S.C. Sec. 1603(d).

Sovereign immunity
MOL argues that Bangladesh does not enjoy sovereign immunity because its acts
fall under the commercial activity exception of the FSIA. That Act denies immunity in
any case in which the action is based “upon an act outside the territory of the United
States in connection with a commercial activity of the foreign state elsewhere and that act
causes a direct effect in the United States.” 28 U.S.C. Sec. 1605(a)(2). The exception
turns on whether the act is commercial:

Bangladesh announced on January 3, 1979, that it was terminating the agreement
because MOL had not constructed the breeding farm in 1978 and had breached the
requirement that the monkeys be used only for humanitarian purposes. It claimed that
MOL sold the monkeys to the armed services for “neutron bomb radiation experiments.
When MOL sought arbitration, Bangladesh refused, asserting its right to terminate
for breach by MOL. Apparently MOL asked the State Department to intervene. Despite
these efforts and MOL’s reassurances that monkeys would not be used for radiation
experiments, Bangladesh did not reinstate the licensing agreement.
In 1982, MOL sued Bangladesh for $15 million. Bangladesh did not appear, and
MOL moved for default. Amicus curiae, Attorneys for Animal Rights, moved to dismiss
for lack of jurisdiction under the Foreign Sovereign Immunities Act of 1976 (FSIA), 28
U.S.C. Sec. 1604. The district court, 572 F.Supp. 79, denied the default judgment and
dismissed the action, holding it barred both by the FSIA and by the act of state doctrine.
Because we decide that the district court lacked jurisdiction under the FSIA, we
do not reach the issue whether the act of state doctrine prevented the district court from
exercising its jurisdiction.
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AFFIRMED.

(9th Cir.1983), cert. denied, --- U.S. ----, 104 S.Ct. 703, 79 L.Ed.2d 168 (1984) (act of
state doctrine applied). It argues, however, that this suit arises not from license revocation
but from termination of a contract. In essence, Bangladesh lost its sovereign status when
it contracted and then terminated pursuant to contract terms.
The argument seems persuasive because, in breaking the agreement, Bangladesh
itself spoke in commercial terms, basing its termination on MOL’s alleged breaches. The
true nature of the action, however, does not depend on terminology.
Bangladesh was terminating an agreement that only a sovereign could have made.
This was not just a contract for trade of monkeys. It concerned Bangladesh’s right to
regulate imports and exports, a sovereign prerogative. See Bokkelen v. Grumman
Aerospace Corp., 432 F.Supp. 329, 333 (E.D.N.Y.1977). It concerned Bangladesh’s right
to regulate its natural resources, also a uniquely sovereign function. See IAM v. OPEC,
477 F.Supp. 553, 567-68 (C.D.Cal.1979) (citing United States and international
authority), aff’d on other grounds, 649 F.2d 1354 (9th Cir.1981). A private party could
not have made such an agreement. See Alfred Dunhill of London, Inc. v. Republic of
Cuba, 425 U.S. 682, 704, 96 S.Ct. 1854, 1866, 48 L.Ed.2d 301 (1976); Clayco, 712 F.2d
at 408.
MOL complains that this conclusion relies on the purpose of the agreement, in
contradiction of the FSIA. See 28 U.S.C. Sec. 1603(d). But consideration of the special
elements of export license and natural resource looks only to the nature of the agreement
and does not require examination of the government’s motives.
In short, the licensing agreement was a sovereign act, not just a commercial
transaction. Its revocation was sovereign by nature, not commercial. Bangladesh has
sovereign immunity from this suit.
Because the act complained of was not a commercial activity and Bangladesh has
sovereign immunity, effect in the United States is irrelevant. See 28 U.S.C. Sec.
1605(a)(2).

Kuwait Airways Corporation v. Iraqi Airways Company and
the Republic of Iraq
England, High Court, Queen’s Bench Division, 16 April 1992;
Court of Appeal, 21 October 1993;
House of Lords, 24 July 1995

First: All Resolutions of the [RCC] enacted from the 2nd August 1990 and
relating to Kuwait are hereby repealed
Second: All laws [etc] taken in accordance with the resolutions of the [RCC]
referred to in (First) above are repealed and all consequences resulting thereof are
annulled ...

In line with the acceptance of the Government of Iraq of the Security Council
resolution (686) of 1991 ... the [RCC] has resolved:

Iraq invaded Kuwait on the 2nd August 1990. Kuwait airport was occupied by the
Iraqi military forces during the morning. Among the aircraft at the airport were 15 owned
by the Plaintiffs, KAC, and 4 operated by other airlines which were in transit at Kuwait.
There appears to have been no further fighting at the airport after that morning, but the
threat of guerilla action and of possible foreign retaliation, by the USA or other States,
remained. However, the occupation was completed by at latest the 5th August and on the
8th/9th August the Revolutionary Command Council of Iraq (“RCC”) published Decrees
Nos 313 and 312 respectively (sic) proclaiming the integration of Kuwait with Iraq,
Kuwait later being designated as a Governate forming part of Iraq (Presidential Decree
No 248 dated 26th August 1990).
Of the 15 KAC aircraft, five were removed from Kuwait by the Iraqi Air Force.
The remaining 10 KAC aircraft were civilian airliners, two Boeing 767’s and eight
Airbuses. They are the subject matter of these proceedings. They were flown to Iraq on
the 6th/8th August in circumstances which I shall have to set out in some detail. There
they remained in the custody of the first Defendant IAC until the 17th September when a
further RCC Decree No 369 dated the 9th September took effect. That Decree purported
to dissolve the Plaintiffs KAC and transfer all their assets to IAC. Thereafter IAC made
what use of the aircraft it could in the prevailing circumstances, but this use was limited
by the almost complete cessation of international flights to and from Iraq. Two of the
aircraft were overpainted in IAC livery and one was used for certain internal flights.
When the prospect of a military attack on Iraq pursuant to Resolutions of the
United Nations Security Council became imminent, in January 1991, six of the KAC
aircraft were flown to Iran and there interned by the Iranian authorities. Later, the four
remaining aircraft were destroyed in air raids upon Iraq.
When hostilities ceased and Iraq withdrew from Kuwait the RCC published
Resolution No 55 dated the 5th March 1991 reading (in translation) as follows:

(Evans J.)

16 April 1992

HIGH COURT, QUEEN’S BENCH DIVISION

Kuwait Airways Corporation v. Iraqi Airways Company and the Republic of Iraq

EVANS J.:
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The Plaintiffs subsequently entered judgment in default of appearance against
both Defendants on the 11th February and the 24th May 1991 respectively. Damages were
assessed at $489,455,380 plus interest against the First Defendants on the 26th February
1991. Various steps were taken to enforce this judgment against the First Defendants
including an Anton Pillar order obtained on the 18th February 1991 directed against their
premises at 4 Lower Regent Street London W1 and requiring Mr D Isaac to attend for
examination as a proper officer of the First Defendants. Mr Isaac duly gave evidence
before an examiner on the 4th March 1991.
On the 7th June 1991 Messrs Landau and Scanlon gave notice to the Plaintiffs
solicitors that they were instructed by both Defendants and that application would be
made pursuant to the RSC Order 12 Rule 8 “on at least the following grounds”. The
grounds stated were challenges to the Court’s jurisdiction pursuant to the State Immunity
Act 1978 and “by reason of the doctrine of Act of State”, reliance upon the rule of double
actionability which applies under English conflicts of law rules when the alleged tort is
committed abroad, and a claim that the dispute is one which properly falls to be resolved
by an international forum rather than by the domestic courts of this country, which was
not directly involved in the international dispute.
Other matters were raised in the same letter, which concluded as follows:

Particulars
a. On 2nd August 1990 the Second Defendants invaded Kuwait, took
control of the airport and deprived the
Plaintiffs of possession and control of, inter alia, the aircraft particularised above.
b. Between 2nd August and 9th August the aircraft were removed from the
airport.
c. On a date or dates between 9th August and 17th September the Second
Defendants unlawfully transferred possession and control of the aircraft to the
First Defendants. The stated intention of the Defendants was to incorporate the
aircraft within the First Defendants’ fleet and to use them for commercial
purposes.
d. The First and Second Defendants have continued wrongfully to
interfere with the aircraft by their unlawful possession and control of the aircraft
and refusal and/or failure to deliver up the aircraft to the Plaintiffs.

2. On and/or after 2nd August 1990 the First and Second Defendants
wrongfully interfered and have continued to interfere with the said aircraft.

This Resolution came into force on 3rd March 1991.
The present Action was begun by Writ issued on the 11th January 1991. Relying
upon their title as the registered and beneficial owners of the ten KAC aircraft, together
valued at $630,000,000, the Plaintiffs claimed delivery up of the aircraft with
consequential damages for the Defendants’ alleged unlawful interference with them, or
alternatively damages in the amount of the value of the aircraft pursuant to section 3 of
the Torts (Interference with Goods) Act 1977 and at common law. The alleged
interference was pleaded as follows:

Finally, we would draw your attention to the fact that Iraq appears to be still in a
state of almost complete paralysis following the recent hostilities and that there
still are no direct communications by telephone, post, or otherwise with Baghdad.
In the case of Iraqi airways, every communication and request for information has
had to be sent to Amman for onward physical transmission by road from Amman
to Baghdad and vice versa. In the case of the government of Iraq, the Embassy
here is closed (as you know) and we are again obliged to seek and receive
instructions by indirect means. In both cases you will, therefore, appreciate that
although we have sought to proceed as quickly as we can, it has not proved
possible to act any more quickly than we have done.

These four issues and the issue of service upon the Second Defendants are
relevant, of course, to the Defendants’ applications to have the default Judgments against
them set aside. I am not concerned, however, with the merits of those applications, apart
from the five specific issues raised. It should be noted that the plea of State Immunity is
raised by the First Defendants as a “state entity” under section 14(2) of the SI Act, which
they are admitted to be, and not at this stage of the proceedings by the Second
Defendants, the Republic of Iraq, itself.
These issues were argued before me in November last on the basis of a
considerable body of documentary evidence, including affidavits from five deponents
who described the circumstances in which the 10 KAC aircraft were flown from Kuwait
to Iraq on the 6th/8th August and kept there until the 17th September when Decree No
369 purported to transfer them from the Plaintiffs to IAC. The deponents were the

(1) the validity of service of the Writ upon them
(2) State immunity under section 14 of the State Immunity Act 1978
(3) whether the Plaintiffs’ claim is justiciable in these Courts, and
(4) Forum non conveniens by reference to certain compensation procedures which
have been instituted under the authority of the United Nations Organisation.

Summonses were then issued on the 8th and 9th July 1991 in which the
Defendants claimed extensions of time within which to give notice of their intention to
defend. This was a necessary preliminary before seeking to challenge the Court’s
jurisdiction, and the Plaintiffs consented to the First Defendants’ application when the
matter came before Mr Justice Webster on the 26th July. The Second Defendants’
application under O 12 R 6 was not pursued, their position being different by reason of
the State Immunity Act. Both Defendants also applied for a stay of execution of the
judgments already obtained against them and this was the major issue at the hearing
before Webster J on July 26th. He ordered a stay of execution but upon conditions set out
in his Order.
There was pending at that date a further Summons by the Second Defendants
dated the 23rd July 1991. This challenges the validity of service of the Writ upon them,
and in the alternative seeks leave to give notice of their intention to defend the action out
of time, pursuant to O 12 R 6.
On the 2nd August 1991 the First Defendants issued their Summonses which so
far as relevant for present purposes raised four issues:
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director General of IAC, Nor Aldin Saffi (“Mr Saffi”); two members of the Plaintiffs’
engineering staff, identified for security reasons and with my approval as “KAC1” and
“KAC2”; and two IAC employees, Amer Al Shailkly (“Mr Al Shaikley”), the present
Director of Engineering and in September 1990 the Line Maintenance Manager, and
Sabah Shaucet Abbo (“Mr Abbo”) the Assistant Director General (Technical).
The Defendants applied for leave to cross-examine the Plaintiff’s witnesses and
undertook to produce their own witnesses for cross-examination if leave was granted. I
gave leave because it seemed to me that the oral evidence which the defendants sought to
adduce should be available for the appellate Courts, in a case which is destined for appeal
in any event, even if I concluded that further evidence was not necessary for my own
decision (cf. Bethlehem Steel Corpn v Universal Gas and Oil Company Inc (HL unrep
27th July 1978). The evidence was given on 1Oth/11th December 1991 and, following
delays in arranging for Mr Saffi’s attendance, on the 29th January 1992.
In the result, the oral evidence not only added considerably to the affidavits but
also presented certain aspects of the case in a fresh light. This means that my findings of
fact must depend primarily upon the oral evidence, partly because some new matters
were introduced but mainly because the contents of the affidavits were illuminated by it.
The affidavits of KAC1 and KAC 2 were directed principally towards
establishing that after about August 13th, when KAC1 returned to Kuwait from
holidaying in Amman, representatives of IAC made determined efforts to recruit him and
other KAC engineers to work for IAC maintaining and servicing the ex-KAC Airbuses in
Iraq. He is a qualified and experienced radio and radar engineer for that type of aircraft.
He said that persistent approaches were made to him by Mr Shaikley in Kuwait and that
he made three visits to Iraq where he was seen by Mr Saffi and others, including Mr
Abbo and a Captain Zaki whom he was told had been appointed Fleet Operations
Manager for the newly-acquired Airbus and 767 Fleet. The first visit he described was
during the period August 19th-23rd, the second on August 29th/30th and the third with
four other KAC personnel on September 16th. He said that he did not wish to accept the
IAC offer but was reluctant to refuse it outright. So he demanded that IAC should accept
liability for an ‘indemnity’ or lump-sum payment which KAC had agreed to pay him,
approximately 60,000 Kuwait Dinars, knowing that IAC and the Iraqi Government would
never accept this obligation to pay about $200.000 in hard currency. He also described
various occasions when he had seen ex-KAC aircraft repainted in IAC livery, before
September 17th, and KAC ground equipment and spares being loaded into IAC cargo
aircraft at Kuwait or already at Saddam Hussein Airport at Baghdad, also before that
date.
KAC2 was in Kuwait on August 2nd and described the invasion and military
occupation of the airport. He returned to the airport on August 4th and on August 7th he
responded to the new (Iraqi) authorities’ broadcast statement that all workers should
report for work. He left Kuwait on August 12th and was away until September 13th. On
his return he was asked whether he would work for IAC but he declined. He too said that
he saw an IAC air freighter loading a KAC spare engine, on August 7th.
In a second affidavit, before he gave evidence, KAC2 corrected his previous
statement that he had made a third (September) visit to Baghdad. He explained that he did
not go with the party of KAC engineers on that occasion and that his first affidavit,
notwithstanding frequent use of the first person, was in fact a report of what the others

had told him about that visit when the affidavit was being prepared. This correction
naturally casts great doubt upon the accuracy of the rest of his affidavit evidence.
The Defendants’ witnesses in their affidavits disputed much of what the KAC
engineers said. They said that the 10 disputed KAC aircraft were removed by IAC pilots
soon after the 6th August pursuant to instructions given by the Minister of Transport and
Communications to the Director-General, Mr Saffi, on that date. This was in no sense,
they said, an IAC operation. The Minister in effect took the pilots on secondment because
the Iraqi Air Force pilots were unable to fly the Airbuses and Boeing 767’s in particular.
The aircraft were taken to various military and civilian airfields “for safe keeping” and
they remained there until they were transferred to IAC by Decree No 369 on September
17th.
The KAC Engineers’ evidence that they were recruited by IAC was challenged.
All the KAC personnel, they said, were anxious for their jobs and were pressing IAC to
employ them, demanding high salaries and, in one case (KAC1), an exorbitant sum in
hard currency. Negotiations took place in Kuwait with Mr Shaikly and Mr Saffi during
their visit there on August 19th and with Mr Saffi and others, including Mr Abbo, at
Baghdad on August 29th/30th. These were all with a view to employment by IAC if and
when the ex-KAC aircraft were transferred to IAC, as did occur on September 17th.
Mr Saffi and Mr Shaikly also gave more detailed accounts of the circumstances in
which the aircraft were removed from Kuwait on August 6th/9th.
The KAC engineers’ evidence that spare parts or ground equipment were
removed from Kuwait or used by IAC before September 17th and that any of the ex-KAC
aircraft was overpainted by IAC before September 17th was wholly denied.
These and many other detailed issues were explored in cross-examination but
many of them became, in my view, either irrelevant or superfluous. This is because a
clear general picture emerged which can be stated as follows.
By August 6th the Iraqi authorities regarded the occupation as complete, hence
the broadcast to the Kuwait people that they should return to work and the Decrees (dated
8th/9th August) claiming the integration of Kuwait as a province of Iraq and as a triumph
for Arab nationalism. On that day the Minister of Transport and Communications, as the
Minister responsible for Civil Aviation, directed Mr Saffi as the Director General of the
national airline, IAC, to arrange for the KAC fleet of airbuses and Boeing 767’s to be
brought to Iraq. Mr Saffi gave the necessary instructions to his Chief Pilot and to Mr
Abbo, and soon afterwards the necessary pilots and three ground engineers made their
way to Kuwait. This was in no sense a military operation, even though Kuwait airport
was under military control. They travelled by road to Basra and then by helicopter, or by
light plane -- the details are unclear. When they arrived at Kuwait the engineers carried
out the basic checks necessary before the aircraft could fly then the pilots took them the
short distance to Basra, a civilian airport. Then they were dispersed between Saddam
Hussein Airport at Baghdad, also a civilian airport and the home base for IAC, which was
already crowded with the grounded IAC fleet, and at Mosul and Takrete which are
civilian/military airports, as well as some remaining at Basra.
Sometime before the IAC pilots removed these aircraft from Kuwait, pilots of the
Iraqi Air Force had flown away five other KAC aircraft. These were, I think, 2 HS125s
and 2 Gulfstream G3s (two types of executive aircraft) and one Boeing 727 which may or
may not have come later into IAC’s possession, the evidence is unclear.
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The IAC pilots were not instructed to and did not move four foreign aircraft
which were grounded by events at Kuwait. These included a British Airways Jumbo 747.
When Mr Saffi reported to the Minister that his instructions with regard to the 10 KAC
aircraft had been carried out, he told him that these other aircraft were stranded and was
able to arrange for them to be released, as they all were except the British Airways
aircraft which was about to take off when the airport runway was closed. It remained at
Kuwait until it was destroyed during the fighting in January/February 1992.
When Mr Saffi reported to the Minister, he was also instructed to “maintain” or
“look after” the KAC aircraft which had been brought to Iraq. This was a problem for
him, because IAC had no specialist engineers or service personnel who were qualified to
work on the Airbuses. The 767s presented less difficulty because IAC had its own fleet of
older Boeing types. He was particularly concerned because an Iranian aircraft which had
been in IAC’s possession or custody for some years previously had not been “looked
after” and as a result its condition had deteriorated.
The kind of basic maintenance required was limited to checking tyre pressures:
moving each aircraft so that its tyres did not become deformed; checking for oil and fuel
leaks; and removing and replacing engine cowlings and similar pieces of equipment from
time to time. Whether this required particular skills or any specialist qualifications may
be doubted. Mr Saffi and his senior managers, however, decided that they should recruit a
minimum staff of five Airbus-qualified engineers, one for each of the basic engineering
and electrical disciplines involved. KAC l, being a senior radio and radar engineer for the
Airbus fleet, was one of these five, and it is easy to see why he was targeted for particular
attention and why he felt able to make what Mr Saffi regarded as unreasonable and
excessive demands; and why he (correctly) assumed that the demand for a hard currency
payment, which required Government approval, could not be met.
The underlying issue is whether IAC, under Mr Saffi’s direction, was keeping the
aircraft and recruiting these ex-KAC personnel with a view to operating the aircraft as
part of its fleet at some future date, or whether it was doing so at the behest of the Iraqi
Government so that the aircraft would be available to the Government for some other
kind of operation at some future date.
Mr Saffi was in something of a dilemma. IAC’s fleet of Boeing aircraft was old,
dating from 1982 and earlier, and he had already taken steps to modernise its fleet by the
purchase of a substantial number of Airbuses. on 24th June 1990 he had signed a contract
to buy 5 of these aircraft with an option to buy 5 more. These were for delivery from
1992, and in the meantime he planned to charter two Airbuses from the Royal Jordanian
Airline (“RJ”) which would enable IAC to lay the foundations for the organisation that
was necessary to operate an Airbus fleet. This would require as many as 300 pilots,
engineers and other ground staff; as Mr Saffi described it, a company within the company
(IAC). His ambition was to develop an IAC fleet consisting of two aircraft types only -the Airbus and one other, I think a Boeing.
This ambition was taking shape and negotiations with RJ were pending when Iraq
invaded Kuwait on August 2nd 1990. Eight airbuses then became available for use by IAC
as the national carrier for Iraq, of which Kuwait was regarded as forming part. But the
aircraft were not new. They dated from 1983/4 and Mr Saffi regarded them as old. He
much preferred to have the new ones which were already on order, and, most important
of all, there was no immediate requirement for them or for any additions to the IAC fleet.

IAC was refused landing and overflying permission by other States from August 2nd,
except only for a limited number of flights carrying “hostages” out of Iraq and Kuwait
and returning eg. from London with repatriate Iraq nationals. As Mr Saffi put it, for the
Airbuses he had no pilots, no engineers and no passengers. He did not need them – then.
But he was reticent and his evidence was contradictory regarding his relations
with the Minister during the period from August 8th until September 9th or 12th when he
knew of the Decree No 369 which became effective on September 17th. On the one hand,
he denied having any communications with the Minister or the Government during that
period, and he denied that he had any fore-knowledge of the Decree; when it came it was,
he said, most welcome to him, for the reasons which I have outlined above. On the other
hand, he gave accounts of what he told the Minister before the Decree; that he did not
want the KAC aircraft, that he would prefer (as he still does) new aircraft and that in any
event IAC had no need of any aircraft until such time as international flights could
resume.
The evidence shows that, after the Decree took effect, at least two of the aircraft
were repainted in the IAC livery and that at least one of the ex-KAC aircraft was used on
internal flights.
The evidence is compelling, in my judgment, that when the occupation of Kuwait
was regarded as complete the Iraqi Government arranged for the removal by the Iraqi Air
Force of the 5 KAC aircraft which it required for other and possibly non-commercial
uses, and it directed IAC to take possession of 10 KAC aircraft which were to be used for
commercial purposes, and to look after them until such time as commercial operations
could resume. This was the object of the “safe-keeping” which Mr Saffi was instructed to
achieve. The decision to recruit key specialist personnel for an Airbus fleet and the steps
taken to implement this decision from mid-August onwards confirm that IAC was
engaged, on the Minister’s instructions, in the preliminary stages of establishing an
Airbus operation and to this extent was anticipating the transfer of ownership of the
aircraft which became effective, so it was believed, on September 17th.
I have not referred above to certain documentary evidence which became
available during the hearing of enquiries made by IAC during August 1990 with regard to
the procedures for registering aircraft of “foreign registration” though with references to
cargo aircraft or “freighters”. These procedures were implemented in October 1990 when
some at least of the 10 KAC aircraft were re- registered in Iraq. The question is whether
the August correspondence was the beginning of that process, or whether it the proposed
charter of two Airbuses from RJ. The latter might seem more likely from the documents
themselves and Mr Saffi thought that it was correct; but he also said that the negotiations
with RJ came to an end with the invasion on August 2nd and he could not explain, as I
understood his evidence, why IAC should be making such enquiries either for the RJ
aircraft or for some cargo aircraft which he could not identify, as late as August 15th. On
balance, I would find that the correspondence was in the nature of a preliminary enquiry
regarding the KAC aircraft and was not regarded as urgent in the conditions prevailing
during August and September, but I have reached the conclusions which I have expressed
above without relying upon this evidence.
I should also record that I find that from about August 8th Mr Saffi was
concerned to establish regular commercial flights by IAC into and out of Kuwait Airport
and such flights in fact took place from about-August 14th. The destinations were limited
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There is no definition of “sovereign authority” in the act, but the leading judgment
of the House of Lords on the scope and meaning of the Act is authority that section 14(2)
comes close to adopting “the straightforward dichotomy between acta jure imperii and
acta jure gestoni that had become a familiar doctrine in public international law” (Alcom
Ltd v Republic of Colombia [1984] AC 580, [1984] 2 All ER 6 at 600 of the former
report, per Lord Diplock).
The case has been argued before me on the basis that the “familiar doctrine” has
to be applied to the acts by IAC of which the Plaintiffs complain. The distinction was
finally recognised as part of the common law by the House of Lords’ judgment in I
Congresso del Partido [1983] 1 AC 244 , [1981] 2 All ER 1064, where there was,
however, a sharp division of opinion as to the correct application of the rule in the
circumstances of that case. The House of Lords held unanimously that the restrictive
doctrine of sovereign immunity applied in the case of the Playa Larga, one of the two
vessels involved, since in the words of the headnote, “in taking her out of Chilean waters
for her own safety no governmental authority was invoked, even though the instructions
might not have been given had the owners not been the Republic of Cuba”. But the case
of the Marble Islands, whilst the majority held that the pleas of immunity failed, Lords

The scheme of the Act is such that a State has general immunity from jurisdiction by
virtue of section 1 “except as provided in the following provisions of [Part 1] of the Act”
(section 1(1)).
The relevant exception is found in section 3:
“3. Commercial transactions ...
(1) A State is not immune as respects proceedings relating to -(a) a commercial transaction, entered into by the State ...
(2) this section does not apply if the parties to the dispute are States ...
(3) In this section “commercial transaction” means -...
(c) any other transaction or activity (whether of a commercial, industrial,
financial, professional or other similar
character) into which a State enters or in which it engages otherwise than
in the exercise of sovereign authority; ...”

“(2) A separate entity is immune from the jurisdiction of the courts ... if, and only
if—
(a) the proceedings relate to anything done by it in the exercise of sovereign
authority, and (b) the circumstances are such that a State ... would have
been so immune.”

State Immunity
It is common ground that IAC is a “separate entity” for the purposes of section
14(2), that is, an entity “which is distinct from the executive organs of the government of
the state and capable of suing or being sued” (section 14(1)). Section 14(2) reads:

of course to Iraqi airports and they were regarded by the Iraqi Government and by IAC as
internal flights.

I am grateful for the extensive citation of authority in the present case, but I cannot help
feeling, with Lord Bridge, that the correct legal principle is not in issue. Mr Plender QC
submits for the Defendants that “the proper test is to ask whether the acts in question
were done by Defendant in a commercial capacity invoking no governmental powers”.
Mr Clarke QC on behalf of the Plaintiffs – “an actus jure imperii is an act which can only
be done by a State such as declaring war and making treaties”. It is common ground that
the purpose or motive of the Defendant is not decisive, though the Plaintiffs submit that
the purpose of the Act can illuminate its nature. This submission acknowledges, however,
that the categorisation of the act is determined by its nature.
Of the authorities cited, there were many which show a government acting as a
private citizen or commercial party to a transaction or activity might, such as I Congresso
del Partido itself, and one at least shows a national airline performing an actum jure
imperi on behalf of its government, notwithstanding that its commercial activities were
clearly actus jure gestnionis (Arango v Guzman (1980) 621 F 2d 1371 where the airline
implemented immigration regulations on behalf of its Government).
It would be idle to deny that the acts of the Government of Iraq and those carried
out on its behalf in invading Kuwaiti territory were acta jure imperii: Similarly, if
Kuwait’s property was appropriated for governmental purposes in the course of the
invasion and occupation of Kuwait then I should have little difficulty in holding that that
too was what I will call a governmental act.
Whether it follows from this that any appropriation of Kuwait’s property which
took place during or by reason of the invasion is necessarily a governmental act is more
debatable and is a question which I need not decide. Mr Plender’s submission that “only a
State could appropriate the airline of another State” may well be true, and if the present
case was limited to a complaint that the Government of Iraq took possession of the 10
KAC aircraft by reason of its occupation of the airport, then I am prepared to assume that
the same immunity would be available to a “separate entity” including IAC which
performed that act on its behalf.
But the complaint in the present case is not merely that the defendants took
possession or control of the aircraft by reason of the Second Defendants’ occupation of
the airport by force of arms. It includes the allegations which I have already quoted from
the Point of Claim, including “between 2nd August and 9th August the aircraft were
removed from the airport.”
The circumstances of that removal have been made amply clear by the evidence
which I have summarised above. The Defendants’ assertion that it was for their
safekeeping has to be seen in the light of the facts that (a) the Government through the
Iraqi Air Force had already removed 5 KAC aircraft which it required for its other
purposes and which was, I assume, a governmental act and therefore immune, and (b)

“Your Lordships appear to be radically divided rather upon the interpretation of
the evidence and the significance of the particular facts than upon any question of
legal principle” (p 279).

Wilberforce and Edmund-Davies dissented and would have upheld the judge (Mr Justice
Robert Goff, as he then was) on this issue. Lord Bridge of Harwich, however, who
formed part of the majority, said this:
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The Plaintiffs assert that the First Defendants have taken steps beyond those taken for the
purpose “only” of claiming immunity, because in summary:
(1) they issued a Summons and applied for a stay of execution, obtaining an Order
for a stay and complying with the conditions of that Order by swearing an affidavit, as to
their assets, as ordered by Webster J, and

“(3) A State is deemed to have submitted—
...
(b) ... if it has taken any step in the proceedings.
(4) Sub-section 3(b) above does not apply to ... any step taken for the purpose
only of -(a) claiming immunity ...”

neither the Government nor IAC attempted to remove four other aircraft being operated
by foreign airlines which were stranded at Kuwait and were equally vulnerable to
whatever form of danger the Government and IAC feared for the KAC aircraft which
they removed. The fact is that the Government of Iraq identified these 10 aircraft as ones
which were required for civilian operation by IAC and the Minister of Transport on its
behalf instructed IAC to take the aircraft into its possession and control and to remove
them to Iraq.
There is no evidence which would justify a finding that the government relied
upon IAC merely to provide pilots and engineers so that the aircraft could be removed to
Iraq for some other purpose or that any other such purpose was governmental rather than
commercial (for example, that the aircraft were required as troop carriers). Nor was there
any other organisation within Iraq which could implement the decision to use the aircraft
for commercial purposes. The fact that they could not be so used immediately was due to
other factors, and meanwhile the Minister instructed IAC to “look after” the aircraft,
meaning to keep them in such condition that they could be used with the minimum of
delay and expense as soon as such use became possible.
It was contended, somewhat faintly, that the present is a dispute “between States”
so that immunity is precluded by section 3(2). Neither the Plaintiffs nor IAC is a “State”
and I hold that section 3(2) does not apply.
For these reasons, I hold that the First Defendants are not immune from the
Court’s jurisdiction by reason of section 14(2) of the State Immunity Act 1978, save
possibly with regard to any separate allegation which is contained in paragraph (a) of the
Particulars to Paragraph 2 of the Points of Claim. I reach this conclusion with regard to
the Points of Claim in their original (and present) form and I need say no more about the
proposed draft amendments to the Particulars given under paragraph 2 which were
produced during the hearing.
An alternative submission by the Plaintiffs is that the First Defendants have lost
their immunity in any event by reason of their submission to the Court’s jurisdiction
under section 2 of the Act. This applies to IAC as a separate entity because, if there has
been a submission under section 2, the circumstances are not “such that a State would
have been immune” and the condition in section 14(2)(b) would not be satisfied. The
issue turns on section 2(3) and (4):

(2) including in their present application grounds other than State immunity, i.e.
their objections to service and to the exercise of jurisdiction on the grounds of Act of
State (non-justiciability) and forum non conveniens.
In my judgment, there are two answers to this submission. First, the application
for a stay was for an order made in the exercise of the Court’s enforcement jurisdiction,
and which arose in the present case before the question of the Court’s adjectival or
substantial jurisdiction was decided. This situation arose because the Plaintiffs obtained
judgment in default before the First Defendants appeared or took any step in the
proceedings. I take the terms ‘enforcement’ and ‘adjectival’ (jurisdiction) from Lord
Diplock’s analysis of the State Immunity Act in Alcom v Republic of Columbia (above).
Secondly, the question raised by (2) is whether the present application is a step
taken for the purpose “only” of claiming immunity, or alternatively, whether apart from
this application the First Defendants have taken “any step in the proceedings” which
constitutes a submission by reason of section 2(3)(b). It is clear in my judgment that the
First Defendants’ applications with regard to service, Act of State and forum non
conveniens are in substance objections to the exercise of jurisdiction and are made in the
alternative to the claim for State immunity. I cannot accept that the section was intended
to make it compulsory that the claim for immunity could not be heard at the same time
and in conjunction with other objections to jurisdiction, and whilst I recognise the support
which the Plaintiffs gain from a strict and literal interpretation of the word “only” in
section 2(4) I am not prepared to hold that their submission is correct.

That was a reference to judgments of the United States Courts, including ones relating to
the same dispute between the two oil companies, Buttes Gas and Occidental, which were
concerned to establish the limits of the “judicial no-man’s land” (p 938B) or, it may be
suggested, “judicial no-go area”. The principle was applied in Buttes for the reasons

“but the ultimate question what issues are capable, and what are incapable, of
judicial determination must be answered in closely similar terms in whatever
country they arise, depending, as they must, upon an appreciation of the nature
and limits of the judicial function.”

Later, Lord Wilberforce says:

“So I think that the central question is whether ... there exists in English law a
more general principle that the courts will not adjudicate upon the transactions of
foreign sovereign States. Though I would prefer to avoid argument on
terminology, it seems desirable to consider this principle, if existing, not as a
variety of ‘act of State’ but one for judicial restraint or abstention ... in my opinion
there is, and for long has been, such a general principle, ... which is effective and
compelling in English Courts. This principle is not one of discretion, but is
inherent in the very nature of the judicial process.”

Non-justiciability
The defendants rely upon the principle of law which Lord Wilberforce stated in Buttes
Gas & Oil Co v Hammer [1982] AC 888, [1981] 3 All ER 616, in the following terms:
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In my judgment, the authorities show that certain issues cannot be made the
subject of adjudication by the Court, because the process of investigation and judgment
would take the Court into areas which the law recognises as the proper and sole concern
of Her Majesty’s Government and of foreign sovereign States. There is need for such a
rule only when the proceedings raise an issue of this kind for decision. If there is no
issue, e.g. as regards the boundary of foreign territory then that can be acknowledged as a
fact. But to a limited extent, if the boundary is disputed, and the issue is not central to the
proper determination of the proceedings before the Court, (Attorney General v Buck
[1965] Ch 745), the Court can receive evidence and make findings accordingly even
when these involve questions of international law (e.g. where conquest and annexation of
territory have occurred).
The Defendants’ submissions in the present case upon their contention that the
acts of which the Plaintiffs complain were committed by or with the authority of the State
of Iraq in the course of its dealings with another State, Kuwait. Reference was also made
to other difficult questions of international and of constitutional law, including (1) should
the Courts recognise the efficacy of laws passed by Iraq which purported to apply within
the territory of Kuwait? (2) what effect should be given to the various UN Security
Council Resolutions which condemned the invasion and the misappropriation of Kuwait
property by Iraq? and (3) is an ‘Act of State’ defence available to IAC insofar as its
possession and operation of the KAC aircraft was authorised by Iraqi law at times when
they were within Iraqi territory (cf. Luther v Sagar [1923] KB)?
The Plaintiffs submit, correctly in my view, that these issues taken in isolation
raise matters of defence and so are inconsistent with the question of jurisdiction with
which I am concerned at this stage of the proceedings. But I have already held that the
Defendants’ submissions are concerned essentially with jurisdiction only and I am
prepared to treat them on that basis.
So regarded, it seems to me that the submission based on Buttes must necessarily
fail in respect of proceedings where the Court has jurisdiction under the State Immunity
Act because their subject-matter is a commercial transaction. The common-law rule has

“[These issues] have only to be stated to compel the conclusion that these are not
issues upon which a municipal court can pass. Leaving aside all possibility of
embarrassment in our foreign relations ... there are ... no judicial or manageable
standards by which to judge these issues, ... the court would be asked to review
transactions in which four sovereign States were involved, which they had
brought to a precarious settlement, after diplomacy and the use of force, and to
say that at least part of these were ‘unlawful’ under international law.”

given by Lord Wilberforce at pp 937-8: “The proceedings, if they are to go on, inevitably
would involve determination of the following issues ...”, and he then selected (1) the
territorial issues, arising between the States of Sharjah, UAQ and Iran, regarding
sovereignty over and the right to explore for oil in the disputed area, and (2) whether the
actions of four sovereign States (Sharjah, Iran, Her Majesty’s Government and UAQ)
were brought about by what was alleged as a fraudulent conspiracy between Buttes and
the Ruler of Sharjah and which were themselves alleged in some respects to be unlawful
under international law. Lord Wilberforce concluded:

Article 19 provides for establishing a fund out of inter alia the proceeds of petroleum and
petroleum products exported by Iraq.
Kuwait’s claims against Iraq which preceded this Resolution included demands
for the return of the KAC aircraft, and for compensation for those destroyed, which KAC
claims in the present proceedings. The Defendants submit that by analogy with the
principle forum non conveniens underlying the Spiliada decision [1987] 1 AC 460,
[1986] 3 All ER 843, the Court should refuse jurisdiction in favour of the UN
Compensation Commission in the present case.
I can limit this plea for present purposes to the adjudicative jurisdiction as defined
by Lord Diplock in Alcon’s case. Again, the Spiliada principle is strictly one which
acknowledges the jurisdiction of the English Court, but I accept the Defendants’
submission on the basis that the analogy which they seek to draw here is directed to
jurisdiction only and does not involve a submission in this case.
So viewed, the submission in my judgment must clearly fail. There is no
suggestion in the Security Council Resolution that the jurisdiction of any municipal

“15. Requests the Secretary General to report to the Security Council on
the steps taken to facilitate the return of all Kuwait’s property seized by Iraq ...
16. Reaffirms that Iraq ... is liable under international law for any direct
loss, damage ... or injury to foreign Governments, nationals and corporations, as a
result of Iraq’s unlawful invasion and occupation of Kuwait. ...
18. Decides also to create a fund to pay compensation for claims that fall
within paragraph 16 above and to establish a Commission that will administer the
funds”

Forum non conveniens
The United Nations Organisation has established a Compensation Commission
for the purpose of considering claims against Iraq for damage and loss caused by its
invasion of Kuwait. Resolution No 687 of the Security Council dated 3 April 1991
includes the following:

many applications not least where issues of State are raised in proceedings where neither
of the parties is entitled to State immunity, as was the case in Buttes. But I cannot see any
reason for its application so as to preclude jurisdiction where the nature of the issues is
such that the Act expressly withholds immunity from jurisdiction because they arise out
of a commercial transaction.
This conclusion seems entirely consistent with principle. Lord Wilberforce
preferred to regard the requirement for judicial abstention as a free-standing rule but he
recognised the analogy which may be drawn with other rules which apply when issues
arise regarding the activities of sovereign States or on a foreign territory. These include
the common law rules as to sovereign immunity, and so it is no coincidence that the area
of judicial abstention has the same limits as the scope of sovereign immunity when the
doctrine of restrictive immunity applies.
I hold, therefore, that there is no bar to the Court exercising subject-matter
jurisdiction over issues arising in the present case in respect of which the First
Defendants are not entitled to State immunity.
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Evidence
Before the 2nd August 1992 IAC carried on business at premises at 4 Lower
Regent Street, London W1. The business was the usual kind carried on by the London
offices of a foreign airline. The manager until July 1990 was Omar Latif and then Fouade
Ismail Ibrahim until October 1990 when he was transferred to Baghdad after being, it
seems, deported by order of the British Government. When he left, he said to Mr Dinha
Isaac who was an accountant employed at the office “You are the old man in the office
and you can take [charge]” meaning that he should “do the office job” and look after the
office. Mr Isaac had lived in England since 1985 and worked for IAC at the office from
the 1st September 1989.
The Manager of the London office reported to the Out Station Manager at IAC’s
headquarters in Baghdad.
All IAC’s scheduled flights into and out of London ceased during the first week
of August 1990. Thereafter there were occasional flights for which specific permission
was granted by HM Government, and when other travel was required by Iraqi nationals
wishing to return to Iraq the arrangements were made with Royal Jordanian Airways.
Naturally the business of the Regent Street office was much reduced but it was never
extinguished. When Isaac gave evidence in March 1991 there were four other employees
in London, three in London and one at the associated office at Heathrow.
The Writ was served on Mr Isaac at the Regent Street premises on the 11th
January 1991. An articled clerk employed by the Plaintiff’s solicitors, Justin Lawrence
Draeger, described what he did as follows:

On the First Defendants IAC

Service

Courts is excluded by the Resolution, and even if there was, it would be doubtful to say
the least whether that could be effective to preclude the jurisdiction of the English Court
properly established in accordance with English law.
The Defendants rely upon Dallal v Bank Mellat [1986] QB 441, [1986] 1 All ER
239 where Hobhouse J held that the Court should recognise the competence of an
arbitration tribunal, established by treaty agreement between the United States and Iran
and duly authorised by the municipal laws of both States as regards their nationals. The
US Presidential Decree expressly provided that the relevant claims were “suspended,
except as they may be presented to the Tribunal” (page 244f).
In the present case, there is no international forum equivalent to an arbitration
panel; there is no relevant municipal legislation; and as stated above there is no exclusion
of municipal law remedies. Moreover, the proposed fund will be limited to the proceeds
of petroleum etc exports by Iraq and there is no indication that either the Security Council
or Kuwait itself intended to limit the amount of claims against Iraq to a proportionate
share of whatever fund might be established.
In these circumstances, I must reject the First Defendants’ objection to the
jurisdiction of the Court.

“... by handing a true copy of the Writ of Summons in this action to a person I
was informed was and believe to be Mr Isaacs (sic), the Managing Director of
Iraqui Airways in London and leaving it at the above-mentioned address being a
place of business established by Iraqui Airways in Great Britain for the purposes
of section 695(2) of the Companies Act 1985”.

“Iraqi Airways Company is a State owned entity having a judicial personality and
operated on profit and loss basis. The Council of Ministers shall supervise its

Is IAC an “oversea company”?
IAC was established by Law No 108 dated the 26th September 1988. Article (1) is
translated as follows:

Here, the issue is whether Mr Isaac, on whom the service was effected, was a person of
the kind described in Rule 3(1).
Though not directly relevant to these questions as to the validity of service, I
should record that the fact of service on Mr Isaac in London on January 11th became
known to the First Defendant in Baghdad by January 13th. This was despite the lack of
direct flights and other difficulties of communications between London and Baghdad and
it was before the United Nations deadline for the use of force, which expired on January
15th. Mr Saffi said in his affidavit that a letter enclosing the Writ was received from the
acting manager of the London office. He explained in evidence that this referred to Mr
Isaac and that the letter came through Amman by a Royal Jordanian plane.

“3(1) Personal service of a document on a body corporate may, in cases for which
provision is not otherwise made by any enactment, be effected by serving it ... on
the mayor, chairman or president of the body, or the town clerk, clerk, secretary,
treasurer or other similar officer thereof”.

The second provision relied upon by the Plaintiffs is RSC Order 65 Rule 3:

“oversea company” means—
(a) a company incorporated elsewhere than in Great Britain which ... establishes a
place of business in Great Britain, and
(b) [continues to have such a place of business]”.

When Mr Saffi swore his first affidavit on behalf of the Defendant he described Mr Isaac
as “the accountants clerk and acting manager employed by IAC in London” (1Oth July
1991 para. 5).
The Plaintiffs contend that this service on Mr Isaac was effective as service on
IAC on two separate grounds.
First, section 695 of the Companies Act 1985. This provides for service of
documents on an “oversea company” at the address which has been registered, by leaving
the documents at “any place of business established by the company in Great Britain”.
The dispute is whether IAC is an “oversea company” for the purposes of this
section. The definition in section 744 of the same Act is:
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There is a Board of Directors (Art 2) and a nominal capital of 350 million dinars which,
however, is not divided into shares (Article 4). The Board consists of the Director
General and seven ex officio or representative members from government departments,
and the legal adviser (Art 6). The objectives of the Company are the commercial ones
appropriate for a national carrier (Art 3) and the Board is given the necessary powers to
operate on a commercial basis (Art 9). Accounts are submitted to the Council of
Ministers for approval (Art 12).
It is common ground that IAC is not a “company” within the meaning of Iraqi
Companies Law No 36 of 1983. On the other hand, the Arabic word translated as
“Company” in its title and in Law No 108 (“sharika”) distinguished it from another word
which means “establishment” (“moa’ssassa)”. IAC calls itself and operates as a
“company” in all its English-language dealings e.g. on the writing paper used by its
London office.
I was referred to the judgment of Millett J in In re ITC [1987] 2 WLR 1299 and to his
valuable analysis of the meaning of “unregistered company” under section 665 of the
Act. He held that the ITC was not subject to the winding-up jurisdiction of the English
Court. He stressed that the matter depends on the presumed intention of Parliament (p
1239) and held that it was “inconceivable” (p 1241) that the winding-up jurisdiction was
intended to apply to an international organisation created by treaty with the attributes of
the ITC (p 1244).
The First Defendants submit that essentially a “company” is an association of
natural or legal persons, created by contract rather than by statute and having a capital
structure which may be transferred from one shareholder to another, citing In Re Stanley
[1906] 1 Ch 131 at p 134.
Reference was made to the immediate precursors of IAC who were, at an earlier
stage, first registered under the Companies Acts and later de-registered, on the ground
that the organisation was a government department, not an oversea company. I do not
find this helpful in determining whether or not IAC is within the statutory definition.
Similarly, two United Kingdom bodies are not “companies” although they have many of
the attributes of such and are comparable, the Defendants submit, with IAC. These are
the National Bus Company, created by the Transport Act 1968, and the BBC created by
Royal Charter in 1981.
The Plaintiffs submit that a “company” may have only one shareholder, that
person being the state, and that the organisation and objectives and method of operation
of IAC are consistent with it being a “company” as its name (in English translation)
implies.
Mr Saffi in his evidence described how IAC operates, he and his senior managers
being responsible for day-to-day business under the supervision of the Board which
meets infrequently during normal times. In August/September 1990, when conditions

work as well as order the auditing of its accounts should the circumstances require
that, to ensure it remains within the government programme, and will provide the
requirements for it to operate as an economic organisation pursuing and basing its
activity on profit and loss. It shall thereafter in this Law be referred to as “The
Company”.

Evidence

Service on the Republic of Iraq

Order 65 Rule 3
My conclusion (above) makes it unnecessary for me to decide whether the Plaintiffs can
rely in the alternative on the provisions of Order 65 Rule 3, which I have quoted above.
The essential facts are that, at the material time, Mr Isaac although a junior employee was
the “acting manager” of the business of IAC at the Regent Street premises and that
business although not extinguished was substantially reduced. There are numerous
authorities which show that neither the scale of business being carried on nor the
seniority, or lack of seniority, of the person concerned within the defendant organisation
is decisive of the question whether service on the body corporate has been effected. I am
inclined to the view that the service was effective in the present case, and in the
circumstances it is unnecessary for me to say more.

were far from normal, he said, surprisingly, that there were few, if any, formal Board
meetings though he was in frequent informal consultation with the other directors.
I am left in no doubt that IAC is and was at all material times a “company”
incorporated by statute in Iraq and that service of the Writ upon it was effective on
January 11th 1991.

The Iraqi Embassy in London continued functioning as such from its premises at
21 Queen’s Gate in London and those premises on the 15th January were recognised as
official premises of a diplomatic mission (ibid.)
The Ministry of Foreign Affairs in Baghdad continued to function before and
during the period of military action, but when that action began on January 17th there
were difficulties of communication between London and Baghdad, although some
channels of communication remained between the Iraqi Embassy in London and the
Ministry of Foreign Affairs in Baghdad.

“There was thus no British diplomatic presence in Baghdad at the time of the
break in relations, or since, nor have British interests in Iraq been represented by
another country”.

Ex parte leave to serve concurrent Writs on the Second Defendant was granted on the
11th January 1992. Service was to be effected in accordance with section 12(1) of the
State Immunity Act 1978 and RSC Order 11 Rule 7. Section 12(1) requires that a Writ
shall be served by being transmitted through the Foreign and Commonwealth office
(FCO) to the Ministry of Foreign Affairs of the defendant State and service is deemed to
have been effected when the Writ is received at the Ministry. Order 11 rule 7 requires
that the necessary documents were lodged at the Central Office and sent by the Senior
Master to the Secretary of State with the relevant request.
On the 12th January 1991, however, the FCO closed the British Embassy in
Baghdad. Iraq broke off diplomatic relations with the United Kingdom as of the 6th
February. Quoting from a letter dated 15 May 1991 from the Deputy Legal Adviser:
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Service out of the jurisdiction
9 ... It would have been possible to provide for service within the jurisdiction on
the Embassy, on the analogy of a foreign company carrying on business within
the jurisdiction ... However, it was no doubt considered more diplomatic that the
foreign sovereign should not, by reason merely of his mission’s presence here for
the purpose of diplomatic intercourse between the two countries, be deemed to
have a legal presence within the jurisdiction”. (State and Diplomatic Immunity C
Lewis (3rd ed. 1990)).

Is service on the Embassy service on the Ministry?
A modern textbook is unequivocally opposed to the Plaintiff’s contention:

A “Certificate of Service” dated the 22nd January 1991 certifies that copies of the
Writ and other documents were “served upon the Embassy of the Republic of Iraq by the
delivery thereof to the Embassy” on the 15th January”. The documents thus served at the
Iraqi Embassy were received by an accredited diplomat, Zuhair Ibrahim, who described
the circumstances in his first affidavit dated 19th July 1991. The position was
complicated by the fact that he had previously received the document which had been
served on Mr Isaac at IAC’s offices on January 11th. (He says that this was a photocopy
only.) He sent a fax copy to the Iraqi Embassy in Iran for onward transmission to the
Ministry of Foreign Affairs in Baghdad but he had received no reply. When he received
the documents served at the Embassy on January 15th, he did not forward them to Amnan
or Baghdad, “Due to the military action which occurred shortly there after, nothing
further was done, nor did I hear from Baghdad in response to my previous fax message”.
(Affidavit page 3). The Ministry’s failure to reply is understandable in the circumstances.
The Plaintiffs contend that service on the Iraqi Embassy in London took effect as
service on the Republic of Iraq or, more particularly, as service on the Ministry of
Foreign Affairs as required by the State Immunity Act. It was the method chosen by the
FCO in the circumstances which pertained at the time and therefore it should be regarded
as complying with the Act.
Their submission that an embassy is regarded as the “emanation” of the sending
State is supported by the evidence of a distinguished former diplomat, Sir John Graham.
He describes how diplomatic communications between States are made through the
embassies of the States concerned, so that the receiving State (United Kingdom) could
well communicate with the sending state (Iraq) through the Iraqi Embassy in London. He
says that ambassadors are regarded as agents of the sending State and that usually the
diplomats at an embassy are employees of the Foreign Ministry of the sending State.
“The embassy is therefore the emanation of its State for all purposes of dealings with
foreign powers by its foreign ministry” (para. 6).

“As Her Majesty’s Government has no representative in Iraq at present, the
[FCO] would be grateful if the documents could be forwarded to the Ministry of
Foreign Affairs in Baghdad”.

On the 14th January the FCO wrote to the Iraqi Embassy enclosing the Writ “at
the request of the Kuwait Airways Corporation”. The letter continued:

In my judgment, the requirement of service at, not merely “on”, the foreign
Ministry of the defendant State is no more and no less than the plain words of section
12(1) demand. Service is effected by transmission to the Ministry and takes effect when
the document is received at the Ministry. In no sense is a diplomatic mission in a foreign
State the same as the Ministry of Foreign Affairs of the sending State. I respectfully agree
with the extract, quoted above, that a clear distinction is drawn between the foreign
Ministry which is situated outside the jurisdiction and the London embassy of the foreign
State which, subject only to a legal fiction, is situated within the jurisdiction.
The evidence of service on the Iraqi Embassy which I have quoted above shows
that the correct analysis is a request by the FCO to forward the documents to the Ministry
of Foreign Affairs in Iraq; in private law terms, for the Iraqi Embassy to forward the
documents as agents for the FCO. There is no evidence that this was done or that the
documents were received in Baghdad. The Second Defendants’ evidence is that they
were not. I hold, therefore, that the Writ was not validly served on the Second
Defendants.
I am glad that this conclusion accords with the assumption made by Peter Gibson
J in Westminster City Council v Iran [1986] 3 All ER 284 that service in the foreign
capital could only be effected by the British Embassy or by some other representatives of
the British Government there.
It is unnecessary for me to consider further the detailed submission made with
regard to the inviolability of diplomatic missions so far as the service of process is
concerned.

“A State which appears in proceedings cannot thereafter object that subsection (1)
has not been complied with ...”

Appearance
Finally, the Plaintiffs rely on section 12(3) of the 1978 Act:

Agreement and/or estoppel
The Plaintiffs next contend that, Mr Ibrahim having forwarded to the Ministry of
Foreign Affairs in Baghdad a copy of the Writ served on the First Defendants, with
covering letter dated January 11th, and having thereby “regarded the Writ as having been
received by Iraq and time for the purposes of judgment in default as having begun to
run”, the Second Defendants must have agreed to accept informal service of the Writ
upon them, a consensual method of service which is permitted under s 12(6) of the Act
and under the Rules (Kenneth Allison Ltd v AE Limehouse & Co, [1991] 4 All ER
500,[1991] 3 WLR 671) or are estopped from asserting that it was not properly served
(ibid). I can see no evidence to support any agreement or estoppel of this sort, even if Mr
Ibrahim had authority to make an agreement or representation, which he did not. The fact
is, in my view, that there is no evidence that the Iraqi Embassy in London did comply
with the FCO request to transmit the documents to the Ministry in Baghdad, and they
were not under any duty to the Plaintiffs to do so.
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Introduction
On 2 August 1990 Iraq invaded Kuwait. Between 6 and 8 August Iraqi Airways
Corporation (‘IAC’), a corporation owned and controlled by Iraq, at the direction of the

NOURSE L.J.:

(Lord Justice Nourse, Lord Justice Leggatt and Lord Justice Simon Brown)

21 October 1993

COURT OF APPEAL

They contend that a foreign State defendant cannot object to service without
“appearing” in the proceedings, alternatively and in any event that the Second Defendants
have taken other steps in the present proceedings, all connected with or arising out of the
application for a stay of execution of the default judgment against them.
In support of the former contention, they submit that the Act provides for FCO
certification that service has been effected and that such a certificate shall be conclusive
evidence (section 21(d)). Therefore, they say, it is unnecessary for the defendant State to
challenge service until a certificate is issued, and when it is, no challenge can be made.
This submission overlooks the fact that Plaintiffs may seek to prove service
without a FCO Certificate. That is the position here, because the Certificate merely states
that the documents were served on the Embassy with the FCO request that they be
transmitted to the Ministry. It is also inconsistent with section 12(3) itself which
contemplates that a State can object that sub-section (1) has not been complied with.
The meaning of “appearance” in section 12(3) is not easy to determine when it is
read in conjunction with the existing Rules of Court, in particular Order 12 Rule 8 which
replaced the previous procedures under which a distinction was drawn between
conditional and unconditional appearances ((old Order 12 R 7). The (new) procedures are
defined in Order 12 Rules 1, 6 and 8, and Order 12 Rule 10 provides for statutory
requirements relating to the “entry of appearance”. Clearly, the reference to “appearance”
in section 12(3) of the 1978 Act has to be read in the light of these procedural changes.
In the circumstances, it is permissible to refer to Article 3 of the European
Convention on State Immunity, to which the 1978 Act gave effect. It refers to “taking any
step in the proceedings relating to the merits”.
In my judgment, an equivalent meaning can properly be given to section 12. The
right to object to the validity of service is not lost by taking a step which is not concerned
with the merits. That includes both the objection to service and the various steps taken by
the Second Defendants in relation to the stay of execution of the default judgment.
I am conscious that I have not dealt with many of the authorities and even some of
the issues which were argued before me. I am grateful to both parties for their careful and
thorough submissions. If either party wishes me to make any further findings or to deal
with any other issues, I shall be glad to do so.

The facts
The facts on which the questions of immunity depend are in part matters of record
about which there has been no dispute and in part facts found by the learned judge after
hearing oral evidence. The matters in the first category are these. The military occupation
of Kuwait airport was completed by 5 August at the latest. Among the aircraft there were
15 owned by KAC, five of which were removed from Kuwait to Iraq by the Iraqi Air
Force. The remaining ten, being those removed between 6 and 8 August, consisted of two
Boeing 767s and eight Airbuses. On 8 and 9 August the Revolutionary Command
Council of Iraq (‘the RCC’) published Decrees numbered 313 and 312 respectively
proclaiming the integration of Kuwait with Iraq. By a presidential decree made on 26
August Kuwait was later designated to be a Governate forming part of Iraq. After the ten
aircraft had been removed to Iraq they remained in the custody of IAC. By a further
Decree of the RCC numbered 369, which was made on 9 September and took effect on

The second main question is whether, if IAC was immune, it has lost its immunity by
submitting to the jurisdiction of the English courts.

A separate entity is immune from the jurisdiction of the courts of the United Kingdom
if, and only if,—
x (a) the proceedings relate to anything done by it in the exercise of sovereign
authority;
x (b) the circumstances are such that a state … would have been so immune.

Iraqi Minister of Transport and Communications, arranged for IAC personnel to fly ten
civilian aircraft owned by Kuwait Airways Corporation (‘KAC’) from Kuwait airport to
Iraq, six of them later being flown to Iran, where they were interned until August 1992,
and the other four being later destroyed in Iraq by United Nations aircraft. On 11 January
1991 KAC issued the writ in this action against IAC and Iraq claiming, pursuant to
section 3(2)(a) and (c) of the Torts (Interference with Goods) Act 1977 and at common
law, delivery of the surviving aircraft with consequential damages and, in respect of those
that had been destroyed, payment of their value by way of damages. The procedural
history to date is complicated. At this point it is enough to say that no defences have yet
been served.
We are primarily concerned with IAC, which objects to the continuation of the
action against it on a number of grounds. In the court below Evans J., although he did not
decide every point adversely to IAC, allowed the action to proceed against it. On the
other side, he held that the writ had not been validly served on Iraq. With the leave of the
judge, IAC has appealed to this court and KAC has entered a cross-appeal against Iraq.
By appeal, cross-appeal and respondent’s notices in each, all the questions were again put
in issue by one side or the other. However, after hearing argument on questions of
immunity and submission to the jurisdiction, we informed the parties that the views we
had formed on them were determinative of the appeal and cross-appeal in favour of IAC
and Iraq respectively. We now give judgment on those questions.
The first main question is whether IAC, admittedly a ‘separate entity’ for the
purposes of the State Immunity Act 1978 (‘the Act’), is immune from the jurisdiction of
the English courts by virtue of section 14(2), which, so far as material, provides:
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At page 36 the judge said that Mr Saffi was in something of a dilemma. He
described his earlier attempts to provide IAC with a fleet of new Airbuses, an ambition
that was taking shape when the invasion of Kuwait took place. He then found himself
with eight Kuwaiti Airbuses, which were not, however, new and for which at that time he
had no pilots, no engineers and no passengers. At page 37, the judge said that Mr Saffi

The underlying issue is whether IAC, under Mr Saffi’s direction, was keeping the
aircraft and recruiting the ex-KAC personnel with a view to operating the aircraft
as part of its fleet at some future date, or whether it was doing so at the behest of
the Iraqi Government so that the aircraft would be available to the Government
for some other kind of operation at some future date.

Between pages 34 and 35, the judge referred to the earlier removal of the five
other KAC aircraft by pilots of the Iraqi Air Force; to four foreign aircraft (including a
British Airways Jumbo 747) which were not removed from Kuwait Airport; to the
Minister’s instructions to Mr Saffi to ‘maintain’ or ‘look after’ the ten KAC aircraft that
had been brought to Iraq; to the kind of maintenance required; and to the recruitment by
Mr Saffi of five Kuwaiti qualified Airbus engineers. The judge continued:

By August 6 the Iraqi authorities regarded the occupation as complete, hence the
broadcast to the Kuwait people that they should return to work and the Decrees
(dated 8/9 August) claiming the integration of Kuwait as a province of Iraq and as
a triumph for Arab nationalism. On that day the Minister of Transport and
Communications, as the Minister responsible for Civil Aviation, directed Mr Saffi
as the Director-General of the national airline, IAC, to arrange for the KAC fleet
of Airbuses and Boeing 767s to be brought to Iraq. Mr Saffi gave the necessary
instructions to his Chief Pilot and to Mr Abbo [the Assistant Director General
(Technical) of IAC], and soon afterwards the necessary pilots and three ground
engineers made their way to Kuwait. This was in no sense a military operation,
even though Kuwait Airport was under military control. They travelled by road to
Basra and then by helicopter, or by light plane—the details are unclear. When
they arrived at Kuwait the engineers carried out the basic checks necessary before
the aircraft could fly. Then the pilots took them the short distance to Basra, a
civilian airport. Then they were disposed between Saddam Hussein Airport at
Baghdad, also a civil airport and the home base for IAC, which was already
crowded with the grounded IAC fleet, and at Mosul and Takrete which are
civilian/military airports, as well as some remaining at Basra.

17 September, KAC was dissolved and all of its movable and immovable assets, rights
and obligations were transferred to IAC.
The material facts found by the judge are as follows. After 17 September IAC
made what use of the aircraft it could in the prevailing circumstances, but that use was
limited by the almost complete cessation of international flights to and from Iraq. Two of
the aircraft were overpainted in IAC livery and one was used for certain internal flights.
At page 33 of the core bundle, the judge stated the clear general picture that had emerged
from the evidence:

At page 39, the judge also found that regular commercial flights by IAC between Iraqi
airports and Kuwait airport, which were regarded as internal flights, took place from
about 14 August.

The evidence is compelling, in my judgement, that when the occupation of
Kuwait was regarded as complete the Iraqi Government arranged for the removal
by the Iraqi Airforce of the five KAC aircraft which it required for other and
possibly non-commercial uses, and it directed IAC to take possession of ten KAC
aircraft which were to be used for commercial purposes, and look after them until
such time as commercial operations could resume. This was the object of the
‘safe-keeping’ which Mr Saffi was instructed to achieve. The decision to recruit
key specialist personnel for an Airbus fleet and the steps taken to implement this
decision from mid-August onwards confirm that IAC was engaged, on the
Minister’s instructions, in the preliminary stages of establishing an Airbus
operation and to this extent was anticipating the transfer of ownership of the
aircraft which became effective, so it was believed, on September 17.

had been reticent and that his evidence had been contradictory regarding his relations
with the Minister during the period from 8 August until the time he knew of Decree 369.
Having said that the evidence showed that, after that Decree took effect on 17 September,
at least two of the aircraft were repainted in the IAC livery and that at least one of the exKAC aircraft was used on internal flights, the judge continued:

Immunity under section 14(2)
On those findings Evans J. held that IAC was not immune from the jurisdiction of
the English courts under section 14(2) of the Act and thus decided the first main question
in favour of KAC. I am unable to agree with him. Although the question was argued at
length and with much citation of authority and international and academic material, it is,
as I see it, both short and relatively simple. Its resolution depends on the application to
the particular facts of the material provisions of the Act and the well recognised
distinction between acts jure imperii and acts jure gestionis.
Before a separate entity can be immune under section 14(2) two requirements
must be satisfied: (a) the proceedings must ‘relate to anything done by it in the exercise
of sovereign authority’ and (b) the circumstances must be ‘such that a State would have
been so immune’. Here it is agreed that the question whether the second requirement was
satisfied depends on whether the acts of which KAC complains amounted to an ‘activity’
in which a State would have engaged ‘otherwise than in the exercise of sovereign
authority’ within section 3(3)(c) of the Act.
The Act was enacted in order to give effect to the European Convention on State
Immunity, to which the United Kingdom became a party in 1972. Its material provisions
must now be referred to in greater detail. Section 14(2) has already been set out. Section
1(1) provides that a State is immune from the jurisdiction of the United Kingdom courts
‘except as provided in the following provisions of this Part of this Act’. Sections 2 to 11
then provide for a wide range of exceptions from immunity. One such group is provided
for by section 3, to which the marginal note is:
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On the deeper reflection appropriate to a case where section 14(2) is directly in point, it
becomes clear that that provision, and indeed section 3(3), do indeed adopt the
straightforward dichotomy between acts jure imperii and acts jure gestionis and the
argument has throughout proceeded on that footing.

But, although comprehensive, the Act in its approach to these two aspects of the
jurisdiction exercised by courts of law does not adopt the straight-forward
dichotomy between acta jure imperii and acta jure gestionis that had become
familiar doctrine in public international law, except that it comes close to doing so
in section 14(2) in relation to the immunity conferred upon [separate entities].

Subject to the question whether the transaction or activity must be entered into or
engaged in the United Kingdom (see below), Mr Beloff Q.C., for IAC, accepted that
section 3(1)(a) and (3)(c) are capable of applying to independent proceedings in tort in
respect of damage to or loss of tangible property and thus to an action for unlawful
interference with goods. He also accepted that the acts of which KAC complains can be
said to have amounted to an ‘activity’ engaged in by IAC within section 3(3)(c). Those
two questions having been removed from our decision, I express no view on either. The
position then is that if the two requirements of section 14(2) are added together for the
purposes of this case, the essential question comes to this: Does the action relate to acts
done by IAC in the exercise of sovereign authority, being acts which, had they been done
by the Republic of Iraq, would also have been done in the exercise of sovereign
authority? It being clear that if the acts were done by IAC in the exercise of sovereign
authority, they would necessarily have been done by Iraq in the like capacity, the
question can be reduced still further: does the action relate to acts done by IAC in the
exercise of sovereign authority?
In Alcom Ltd. v. Republic of Colombia, [1984] A.C. 580 (a case on section 13),
Lord Diplock, having referred to the adjudicative and enforcement jurisdictions of the
United Kingdom courts under the Act, said, at page 600C–D :

In this section ‘commercial transaction’ means—
(a) any contract for the supply of goods or services:
(b) any loan or other transaction for the provision of finance and any
guarantee or indemnity in respect of any such transaction or of any other
financial obligation; and
(c) any other transaction or activity (whether of a commercial, industrial,
financial, professional or other similar character) into which a State enters
or in which it engages otherwise than in the exercise of sovereign
authority:…

Commercial transactions and contracts to be performed in the United Kingdom.
So far as material at this point it provides:
A State is not immune as respects proceedings relating to—
(a) a commercial transaction, entered into by the State:…

As I read them, the only allegations not made, either expressly or impliedly,
against IAC are those made in paragraph (a) of the particulars. The allegations which are
made against IAC can be summarised by saying that it wrongfully interfered, and has
continued wrongfully to interfere, with the aircraft, first, by removing them from the
airport; secondly, by accepting an unlawful transfer of possession and control of them
with the intention of incorporating them with the IAC fleet and using them for
commercial purposes; thirdly, by continuing wrongfully to interfere with them by
unlawful possession and control of them. On the facts as they are now known, the first of
these allegations can be seen to refer to the period between 6 and 8 August; the second to
that between 9 August and 17 September; and the third to the period after 17 September.
Do these allegations relate to acts done by IAC jure imperii? I think it clear that
they do. An act jure imperii is one that can only be done by or at the behest of a
sovereign state in exercise of its sovereign authority. Such an act is often described as
‘governmental’, in order to distinguish it from an act that can be done by a private citizen.
Bearing in mind, first, Iraq’s deprivation of KAC’s possession and control of the aircraft
in the course of its invasion of Kuwait, secondly, its transfer of their possession and
control to IAC by virtue of the Minister’s directions to Mr Saffi to arrange for their
removal to Iraq and thereafter to maintain or look after them there and, thirdly, IAC’s
purported acquisition of title to them under Iraqi law by virtue of Decree 369, I am
unable to characterise IAC’s acts in any other way. To put it in summary terms, IAC was
a dutiful accomplice of Iraq’s in the forcible confiscation of the aircraft; as clear an act
jure imperii as could possibly be imagined. (By ‘confiscation’ I mean expropriation
without payment of any or any proper compensation.)
Evans J., while accepting that the acts of Iraq and those carried out on its behalf in
invading Kuwait were jure imperii and, similarly, the appropriation of Kuwait’s property

PARTICULARS
(a) On 2 August 1990 the second defendants invaded Kuwait, took control of the
airport and deprived the plaintiffs of possession and control of, inter alia, the
aircraft particularised above.
(b) Between 2 August and 9 August the aircraft were removed from the airport.
(c) On a date or dates between 9 August and 17 September the second defendants
unlawfully transferred possession and control of the aircraft to the first
defendants. The stated intention of the defendants was to incorporate the aircraft
within the first defendants' fleet and to use them for commercial purposes.
(d) The first and second defendants have continued wrongfully to interfere with
the aircraft by their unlawful possession and control of the aircraft and refusal
and/or failure to deliver up the aircraft to the plaintiffs.

On and/or after 2 August 1990 the first and second defendants wrongfully
interfered and have continued to interfere with the said aircraft.

In order to see to what acts the action relates, regard must be had in the first
instance to the allegations made in paragraph 2 of the points of claim (the first defendant
being IAC and the second Iraq):
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Evans J. referred to I Congreso del Partido mainly in order to make a comparison
between the circumstances of the Playa Larga (one of the vessels in that case) and those
of the aircraft in the present case. There the Government of Cuba, the owner of the ship,
had ordered the Playa Larga to be taken out of Chilean waters for her own safety and it
was nevertheless held that no governmental authority had been invoked. In my view no
useful comparison can be made between the two cases. The Playa Larga was at all times
engaged in the commercial activity of carrying goods by sea. The orders given to her
could just as well have been given by a private owner. Here, I repeat, the aircraft were
subjected to a forcible confiscation which could only have been carried out by or at the

As a means for determining the distinction between acts jure imperii and jure
gestionis one should rather refer to the nature of the state transaction or the
resulting legal relationships, and not to the motive or purpose of the state activity.
It thus depends upon whether the foreign state has acted in exercise of its
sovereign authority, that is in public law, or like a private person, that is in private
law.

Although the judge had earlier stated that it was common ground that the purpose
or motive of IAC was not decisive, both this and other passages in his judgment,
especially perhaps his statement of ‘the underlying issue’ at p. 35 (see above), suggest
that his decision was much influenced by the consideration that the mutual intention of
Iraq and IAC in removing the aircraft and looking after them was that they should be
used for commercial and not governmental purposes. With respect to the judge, I think
that he fell into the very error which the common ground had sought to avoid. It is the
nature of the act and not its purpose that is decisive. Thus in I Congreso del Partido,
[1983] A.C. 244, at p. 263H, Lord Wilberforce quoted with approval the following
passage in the judgment of the Federal Constitutional Court of the German Federal
Republic in the Claim against the Empire of Iran (1963) 45 I.L.R. 57 , at p. 80:

The fact is that the Government of Iraq identified these ten aircraft as ones
which were required for civilian operation by IAC and the Minister of Transport
on its behalf instructed IAC to take the aircraft into its possession and control and
to remove them to Iraq.
There is no evidence which would justify a finding that the government
relied upon IAC merely to provide pilots and engineers so that the aircraft could
be removed to Iraq for some other purpose or that any other such purpose was
governmental rather than commercial (for example, that the aircraft were required
as troop carriers). Nor was there any other organisation within Iraq which could
implement the decision to use the aircraft for commercial purposes. The fact that
they could not be so used immediately was due to other factors, and meanwhile
the Minister instructed IAC to ‘look after’ the aircraft, meaning to keep them in
such condition that they could be used with the minimum of delay and expense as
soon as such use became possible.

for governmental purposes in the course of the invasion and occupation, nevertheless
held that the acts of IAC were jure gestionis. At page 43, he said:

behest of a sovereign state in exercise of its sovereign authority. The intention to use
them for commercial purposes, as and when practicable, and to keep them safe
meanwhile could not and did not transform the essential nature of that act.
While Mr Chambers Q.C., who has appeared for KAC in this court but did not
appear below, accepted that it is the nature of the act and not its purpose that is decisive,
he stressed the judge’s view that the purpose may nevertheless illuminate the nature of
the act. However, recognising the implications of IAC’s role in the removal of the aircraft
from Kuwait, he was forced to concentrate on what happened to them thereafter. That
was a novel approach not adopted below. Mr Chambers said that it was enough that once
the aircraft had got to Iraq their use became indubitably commercial; they were all
available for that use and were no doubt registered as part of IAC’s fleet; the livery of
two of them was changed to that of IAC; and they were used as part of the fleet to the
limited extent that was possible. The essence of the argument, as expressed in exchanges
with the court, was that the substance of the case against IAC was that it was unlawfully
using KAC’s aircraft as part of its commercial fleet.
This argument is unsound. In order to decide whether proceedings ‘relate to’ a
commercial activity the claims made in them must be carefully scrutinised. Here it is
impossible to detach events subsequent to 8 August from those took place beforehand;
and, even if they are detached, it is impossible to view them in some different light.
When IAC’s pilots and engineers removed the aircraft from Kuwait IAC wrongfully
interfered with them. Everything else flowed from that. Although, as a matter of strict
legal analysis, it may be correct to say that there was a fresh interference die in diem (a
point not explored in argument), the continuing detention of the aircraft in Iraq and the
purported acquisition of title to them under Iraqi law were merely extensions or
embellishments of the original removal and, moreover, extensions or embellishments that
took place, and could only have taken place, like the removal itself, on the sovereign
authority of Iraq. No doubt IAC did do acts which can be said to have been part of a
commercial activity. But that is not the point. The action relates to the acts or omissions
of which it makes complaint. The complaints here made against IAC are of its removal
and detention of the aircraft and its purported acquisition of title to them.
Many decisions on the distinction between acts jure imperii and acts jure
gestionis were cited. Inevitably, the facts were always different from those that confront
us, so that reference to them is generally unhelpful. The most useful, I thought, was
Arango v. Guzman Travel Advisors Corporation and Others, (1980) 621 F.2d 1371, a
decision of the United States Court of Appeals, Fifth Circuit, where, at pages 1379–80, a
distinction was made between various claims made in proceedings against the national
airline of the Dominican Republic, some of them being held to relate to acts jure imperii
and others to acts jure gestionis. The plaintiffs’ claims for false imprisonment and battery
arising out of their ‘involuntary re-routing’ from Santo Domingo airport by state
immigration officers with the aid of airline employees were held to fall into the former
category; their claims for breach of warranty and contract based on the miscarriage and
non-performance of the vacation tour and the failure to refund the money into the latter.
The first group of claims related to tortious governmental acts; the second to breaches of
a commercial contract. No such distinction can be made in the present case, where all the
acts complained of fall into the first category.
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(1) …

The grounds of the application were stated to be:

(3) A declaration that the Court has no jurisdiction over [IAC] in respect of the
plaintiff’s claim and that the plaintiff’s claim is not justiciable in the Courts of
England and Wales;
(4) An order setting aside:
(a) the judgment against [IAC]…

Submission to the jurisdiction
Having decided that IAC was not immune from the jurisdiction of the English
courts under section 14(2), Evans J. did not have to decide whether it had lost its
immunity by reason of a submission to the jurisdiction. However, he did consider this
question and he decided it in favour of IAC. It has again been put in issue by the
respondent's notice served by KAC. I am in no doubt that the judge arrived at a correct
conclusion on this question, albeit by a somewhat different route from that which I
myself would follow.
At this point a brief reference to the procedural history of the action is necessary.
On 11 February 1991 KAC obtained judgment against IAC in default of notice of
intention to defend, with damages to be assessed. Later they were assessed at something
under US $490m, with interest running at US $20,000 odd per day. On 26 and 21 July
1991 Webster J. made orders staying execution on the judgment, subject to conditions
which IAC has duly performed.
On 2 August 1991 IAC issued a summons claiming, so far as material:

Other questions on immunity
Two further questions on immunity must be briefly mentioned. First, Mr Beloff
based an argument on section 3(2) of the Act, which provides, amongst other things, that
the section does not apply ‘if the parties to the dispute are States.’ He submitted that the
parties to the dispute, as distinct from the parties to the proceedings, were Kuwait and
Iraq. Evans J. rejected that submission. Since, on the views I have expressed, this has
become an academic question, I say no more than that I too would reject it.
Secondly, Mr Beloff referred us to section 5 of the Act, which provides, amongst
other things, that a State is not immune as respects proceedings in respect of ‘damage or
loss of tangible property caused by an act or omission in the United Kingdom.’ The
existence of that provision is said to compel the view that sections 3(1)(a) and (3)(c) only
apply to proceedings in tort if they arise out of a transaction or activity entered into, or
engaged in, in the United Kingdom, a view which Lady Fox, in her article, argues is
correct. Again this has become an academic question, on which, in this instance, I prefer
to express no view at all.

I would also record my indebtedness to the views expressed in an article (to be
published in (1994) 43 I.C.L.Q. 193) by Lady Fox Q.C. entitled ‘A “commercial
transaction” under the State Immunity Act 1978’; views which were adopted by Mr
Beloff as part of his argument.

(2) The plaintiff’s claim is not justiciable in the Courts of England and Wales;
(3) The High Court of Justice has no jurisdiction over [IAC] in respect of the
plaintiff's claim:
(4) Forum non conveniens.

Mr Beloff submitted that the language of section 14(3) shows that the question whether a
separate entity has submitted to the jurisdiction must be judged independently of section
2. I cannot accept that submission. I think that the view of sections 2 and 14(2)(b) put
forward by KAC and accepted by the judge is correct. The words ‘by virtue of subsection
(2) above’ in section 14(3) necessarily allude to the test prescribed by section 14(2)(b).
Thus, so far as concerns submission to the jurisdiction by a state entity, they point
inevitably to section 2 as being the determinative provision.
What then is the effect of section 2? Subsection (3)(b) provides that a state (or
state entity) is deemed to have submitted if it has intervened or taken any step in the
proceedings. But that provision is expressed to be subject to subsection (4) which, by
paragraph (a), states that it does not apply to intervention or any step taken for the
purpose ‘only’ of claiming immunity. The joint effect of those provisions is to

If a separate entity … submits to the jurisdiction in respect of proceedings in the
case of which it is entitled to immunity by virtue of subsection (2) above,
subsections (1) to (4) of section 13 above shall apply to it in respect of those
proceedings as if references to a State were references to that entity.

Although section 2 is expressed to apply only to states, KAC contends that it is
effectively applied to separate entities by section 14(2)(b), which, as has been seen,
requires that the circumstances are such that a state would have been immune. That was
the view of the judge.
In this court Mr Beloff relief in the first instance on section 14(3), which provides,
so far as material:

(1) A state is not immune as respects proceedings in respect of which it has
submitted to the jurisdiction of the courts of the United Kingdom.
(2) A state may submit after the dispute giving rise to the proceedings has
arisen…
(3) A state is deemed to have submitted—
(a) …
(b) subject to subsection[s] (4) … below, if it has intervened or taken any step in
the proceedings.
(4) Subsection (3)(b) above does not apply to intervention or any step taken for
the purpose only of—
(a) claiming immunity…

Affidavits in support of the summons were duly sworn and filed.
The provision of the Act on which the submission question mainly depends is
section 2, to which the marginal note is ‘Submission to the jurisdiction’. So far as
material, it provides:
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It is clear that a defendant who does no more than claim immunity takes no step in
the proceedings. But here Mr Chambers submitted that IAC has taken other such steps,
first, by seeking a stay on the ground of forum non conveniens, secondly, by claiming
non-justiciability on the ground of act of foreign state (see Buttes Gas and Oil Co. v.
Hammer, [1982] A.C. 888) and, thirdly, by applying under R.S.C. Order 45, rule 11 for a
stay of the default judgment against it and by performing the conditions subject to which
Webster J. granted a stay.
No doubt a defendant who seeks a stay on the ground of forum non conveniens
will usually take a step in the proceedings. But it is not correct to say that IAC has sought
a stay on that ground here. If regard is had to the summons of 2 August 1991 and the
affidavits in support, it is seen that the only material relief claimed is a declaration that

On those authorities, it seems to me that in order to deprive a defendant of his
recourse to arbitration a ‘step in the proceedings’ must be one which impliedly
affirms the correctness of the proceedings and the willingness of the defendant to
go along with a determination by the Courts of law instead of arbitration.

After considering several authorities, the Master of the Rolls continued:

What then is a ‘step in the proceedings’? It has been discussed in several cases.
On principle it is a step by which the defendant evinces an election to abide by the
Court proceedings and waives his right to ask for an arbitration. Like any election,
it must be an unequivocal act done with knowledge of the material circumstances.

presuppose an intervention or step in the proceedings; the prima facie result of that is a
deemed submission to the jurisdiction; but if the intervention or step is made or taken for
the purpose only of claiming immunity, there is no submission. Moreover, and this is
very important, there is no submission if what is done by the State or state entity does not
amount to an intervention or step in the proceedings.
This last point does not seem to have been firmly grasped in the court below, or
indeed in some of the argument in this court; it being thought, so it appears, that the word
‘only’ in section 2(4) causes a difficulty where, as here, the defendant objects to the
continuation of the action against it both on the grounds of immunity and, at the same
time, on other grounds as well. I see no such difficulty. In my view section 2(4) is a
relieving provision. It would apply if, for example, a defendant served a defence in which
the only claim made was one of immunity. Usually the service of a defence would be the
taking of a step in the proceedings. But if it was confined as in the example suggested,
section 2(4)(a) would relieve the defendant from the usual consequences.
Here there has been no ‘intervention’ by IAC. So the first, and in my view the
only, question is whether it has taken a step in the proceedings. That question must be
judged on ordinary principles. It is well recognised that the authorities on what is or is not
such a step, most if not all of which arise under section 4(1) of the Arbitration Act 1950
or its predecessors, are difficult to reconcile; see Mustill and Boyd’s Commercial
Arbitration, 2nd ed., pp. 472–73. As a general test, I would respectfully adopt that
suggested by Lord Denning M.R. in Eagle Star Insurance Co. Ltd. v. Yuval Insurance
Co. Ltd., [1978] 1 Lloyd’s Rep. 357, at p. 361:

The principal acts complained of by the respondents, Kuwait Aircraft Corporation
(‘KAC’), as giving them a cause of action in conversion were depriving KAC of the
aircraft, and removing them from the airport, and unlawfully transferring them to the
appellants, lraq Airways (‘IAC’). In a word, this amounted to expropriation. The aircraft

LEGGATT, L.J.:

These observations apply equally to an application to stay the enforcement of a judgment
and the performance of conditions on which the stay has been granted. Again IAC has
acted only so as to disaffirm the correctness of the proceedings and its willingness to go
along with their determination by the English courts.
For these reasons, I am satisfied that IAC has not taken a step in the proceedings
within section 2(3)(b) of the Act. It is not submitted, nor is it deemed to have submitted,
too the jurisdiction of the English courts. Its immunity remains intact.
I would therefore allow IAC’s appeal. There being no longer any peg on which
the action as against Iraq can be hung, KAC accepts that its cross-appeal must be
dismissed. I would dismiss it accordingly.

Applying this principle, the defendants here were presented with a writ endorsed
with a statement of claim which was very defective. They applied, quite properly,
to strike it out. That was not an affirmation of the correctness of the proceedings.
Quite the contrary. It was a disaffirmation of them. It was not a ‘step in the
proceedings’ such as to debar the defendants from applying for a stay.

the court has no jurisdiction over IAC in respect of KAC’s claim and that the claim is not
justiciable in the courts of England and Wales. The only reference to forum non
conveniens is in the statement of the grounds of the application. Nowhere is the action
sought to be stayed. Reading the summons and the affidavits as a whole, I think it clear
that ‘forum non conveniens’ is advanced only as a ground for holding that there is no
jurisdiction. No doubt what is actually being said, correctly as I think, is that a municipal
court has no jurisdiction to determine what is in reality a dispute of international law. In
any event, it cannot possibly be maintained that IAC, by making such a case, is affirming
the correctness of the proceedings or its willingness to go along with their determination
by the English courts. It is doing exactly the opposite.
Turning to act of foreign state, I would accept that that is a doctrine which can be
relied on, and is usually relied on, by way of defence. But once again it is clear that here
it is being advanced only as a further ground for holding that there is no jurisdiction. That
is a plea which might or might not succeed. But the mere making of it does not constitute
an affirmation of the kind required, any more than ‘forum non conveniens’.
As for the suggestion that the application for a stay of the judgment and the
performance of the conditions subject to which it was granted could amount to a step in
the proceedings. I share the feeling of bewilderment confessed to by Lord Russell of
Killowen in Evans v. Bartlam, [1937] A.C. 473, pp. 482–83, a passage on which Mr
Beloff especially relied. Reference may also be made to a further passage in the judgment
of Lord Denning M.R. in Eagle Star Insurance Co. Ltd. v. Yuval Insurance Co. Ltd., at
page 361:
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In this court, though not before the judge, Mr Chambers argued that IAC can look to each
successive act of conversion independently of others, and if any such act was arguably
not done in exercise of sovereign power but as a commercial activity, that act will not be
immune from process. In my judgment that approach is neither realistic nor permissible.
But for the seizure and removal of the aircraft, which indisputably were neither
commercial acts nor such as might have been done by a private person, the aircraft could
not have been “looked after” by IAC as agent for the Republic of Iraq. There followed
another indisputably sovereign act in the passing of Resolution 369, by which the title to
the aircraft was ostensibly transferred to IAC. Thereafter though IAC may have treated
the aircraft or some of them as part of its civil airline fleet, its ability to do so stemmed
solely from the exercise of sovereign authority by the Republic of Iraq. IAC, like the

…it is not just that the purpose or motive of the act is to serve the purposes of the
State, but that the act is of its own character a governmental act, as opposed to an
act which any private citizen can perform.

Lord Wilberforce cited with approval the ultimate test propounded by Robert Goff J:

It is precisely to protect private trade against politically inspired breaches and
wrongs, that the restrictive theory allows States to be brought before a municipal
court.

when seized were owned and operated by KAC. IAC had no right or title to any of them.
The evidence discloses no contractual or other relationship between KAC and IAC. On
behalf of KAC Mr Nicholas Chambers QC contended that IAC’s conversion of the
aircraft was not part of the invasion but consisted of one civil airline tortiously interfering
with the property of another civil airline. Counsel for KAC add, as is uncontestable, that
“conversion is not a sovereign function”. In my judgment the expropriation of the aircraft
by IAC on the directions of the Republic of Iraq was as much an exercise of the power
and authority of a hostile State as the invasion had been. At the material time there was
no trading relationship between KAC and IAC, and IAC did not even purport to acquire
the aircraft pursuant to a commercial transaction. The suggestion is that conversion is a
peculiarly private tort which it is at once apparent cannot have constituted an exercise of
the power of the State. I am unable to understand this submission. From earliest times the
concept of plunder, booty and the spoils of war has been amongst the most basic. The
seizure by one State of goods belonging to another represents an act of conversion as
obvious as it is flagrant. Whether the acts of conversion here complained of were done in
the exercise of the power of the State must be determined on a broad view of the facts as
a whole. In truth there was no contractual relationship to disguise or divert attention from
the exercise of State authority. The acts of seizing and “looking after” the aircraft plainly
were done jure imperii. Those acts were done, and could only have been done, by the
exercise of sovereign powers. No civil airline could have commandeered the aircraft of
another civil airline without invoking governmental authority. The Republic of Iraq was
not engaged in a foray into the realms of trade, since there was no trading relationship
between IAC and KAC. As Lord Wilberforce said in Playa Larga v. I Congreso Del
Partido [1983] 1 AC 244 at page 269A:

My Lords, I confess to a feeling of some bewilderment at the theory that a man
(who so long as it stands must perforce acknowledge and bow to a judgment of

Because the judge founded his approach exclusively upon his assessment of the purpose
for which the aircraft were to be used, he was in my judgment led to the wrong
conclusion.
Since I agree with my Lords and also with the judge that IAC did not submit to the
jurisdiction, there is little that I need say about it. The essential reason why in the
circumstances of such a case as this there is no submission was explained by Lord
Russell of Killowen in Evans v. Bartlam [1937] AC 473 at page 482-3 when he said:

As a means for determining the distinction between acts jure imperii and jure
gestionis one should rather refer to the nature of the State transaction or the
resulting legal relationships, and not the motive or purpose of the State activity. It
thus depends upon whether the foreign State has acted in exercise of its sovereign
authority, that is in public law, or like a private person, that is in private law.

In I Congreso (ibid) Lord Wilberforce at page 263H adopted the following passage from
the judgment of the Federal Constitutional Court of the German Federal Republic in
Claim Against the Empire of Iran Case (1963), 45 ILR 57 at page 80:

There is no evidence which would justify a finding that the Government relied
upon IAC merely to provide pilots and engineers so that the aircraft could be
removed to Iraq for some other purpose or that any other such purpose was
governmental rather than commercial (for example, that the aircraft were required
as troop carriers). Nor was there any other organisation within Iraq which could
implement the decision to use the aircraft for commercial purposes.

The only distinction drawn is between the military and civilian uses to which the
Government intended to put the two groups of aircraft respectively. The judge
emphasised this by saying:

The fact is that the Government of Iraq identified these ten aircraft as ones which
were required for civilian operation by IAC and the Minister of Transport on its
behalf instructed IAC to take the aircraft into its possession and control to remove
them from Iraq.

bank in United States of America v. Dollfus Mieq [1952] AC 582, was dependent for such
title as it enjoyed to the aircraft upon sovereign acts that rendered its possession of the
aircraft immune from proceedings.
It is a tribute to the pertinacity of Mr Chambers that his argument did not founder
sooner. That may have been because it had been given a fair wind by the judge. He
assumed (at page 20 of the transcript of his judgment) that the government’s removal
through the Iraqi Air Force of five KAC aircraft which it required for its other purposes
was a governmental act and therefore immune. He contrasted what was done with those
aircraft with the fate of the aircraft the subject of the action, saying,
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The following two questions accordingly arise:
I

(2) A separate entity is immune from the jurisdiction of the courts of the United
Kingdom if, and only if-a. The proceedings relate to anything done by it in the exercise of sovereign
authority; and
b. The circumstances are such that a State... would have been so immune.

The first defendant, IAC, is the national civil airline of Iraq, a legal entity wholly
owned by the State. In circumstances already sufficiently outlined by Nourse L.J., IAC
came, as a result of Iraq’s invasion of Kuwait, to incorporate within its fleet ten aircraft
then owned by the plaintiffs, KAC. By these proceedings KAC seek to recover from both
IAC and the second defendant, the Republic of Iraq, damages for their unlawful
interference with those ten aircraft as particularised in paragraph 2 of the Points of Claim,
a paragraph which my Lord has already set out in full. KAC complain in essence of a
series of acts of interference each of which I have no doubt is capable in law of
amounting to an act of conversion.
The central issue raised upon the appeal is whether the courts of the United
Kingdom have jurisdiction over KAC’s claim in so far as it is advanced against IAC.
IAC is an “entity... which is distinct from the executive organs of the government of the
State and capable of suing or being sued”, and thus “a separate entity” within the
meaning of Section 14 of the State Immunity Act 1978, for present purposes the ruling
provision. Section 14(2) provides as follows:

SIMON BROWN L.J.;

So I would allow the appeal; and, since the Republic of Iraq is involved in the action only
as a necessary party to the claim against IAC, I would dismiss the cross-appeal.

By entertaining the application for a stay in this case, the court would be
assuming (rightly) that it has jurisdiction to decide whether or not it has
jurisdiction to deal with the merits, but would not be making any assumptions
about its jurisdiction to deal with the merits.

The acknowledgement of service did not necessarily entail any more than a willingness to
participate in the action for the purpose of contesting the jurisdiction; and the stay
constituted no more than resistance to enforcement. Neither could sensibly be construed
as an indication of readiness on the part of KAC to have the merits of the dispute
determined by the English court. As Lord Fraser said in Williams and Glyn’s Bank v.
Astro Dinamico [1984] 1 WLR 438 at page 443E:

the Court regularly obtained) by seeking and obtaining a temporary suspension of
its execution is thereby binding himself never to dispute its validity or its
correctness, and never to seek to have it set aside or reversed.

(a) Does KAC’s claim against IAC relate to anything done by IAC in the
exercise of sovereign authority?
(b) Are the circumstances such that had IAC been a State it would have been
immune?

KAC argue that IAC has taken steps in the proceedings other than “for the purpose only
of claiming immunity”; and accordingly that it has lost whatever immunity it would

(1) A State is not immune as respects proceedings in respect of which it has
submitted to the jurisdiction of the courts of the United Kingdom.
(3) A State is deemed to have submitted—
(b) subject to Subsections (4) … below, if it has intervened or taken any step
in the proceedings.
(4) Subsection 3(b) above does not apply to intervention or any step taken for the
purpose only of—
(a) Claiming immunity...

This question can accordingly be re-formulated in this way—does KAC’s claim against
IAC relate to a commercial transaction entered into by IAC, i.e. an activity of a
commercial character engaged in by IAC otherwise than in the exercise of sovereign
authority? Formulated thus, it will readily be seen that in the particular circumstances of
this case the question adds nothing of materiality to question (a) above (i.e. that raised
directly by Section 14(2)(a). Both invite an answer to the same basic question: was IAC,
when acting in the manner complained of in respect of KAC’s aircraft, engaged in the
exercise of sovereign authority? Evans, J (as he then was) held that it was not. Upon the
first question (which I shall call the issue of sovereign authority) IAC submits that the
judge was wrong.
(2) Are the circumstances such that had IAC been a State it would—even
assuming that it were otherwise entitled to immunity—have lost that immunity through
having submitted to the courts’ adjudicative jurisdiction within the meaning of Section 2
of the Act? The material parts of Section 2 are these:

(1) A State is not immune as respects proceedings relating to –
(a) A commercial transaction, entered by the State…
(3) in this Section “commercial transaction” means – …
(c) Any transaction or activity (of a commercial character) into which a State
enters or in which it engages otherwise that in the exercise of sovereign
authority…

(1) Are the circumstances such that had IAC been a State it would—although
prima facie immune under Section 1(1) of the Act—have been denied such immunity by
reason of Section 3 of the Act. Most materially for present purposes Section 3 provides
that:

On the particular facts of this case question (b) raises in turn two further questions:
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I do not understand that conclusion (as opposed to its application on the facts) to be put in
question by any of the other speeches, nor do I doubt its relevance to the similar issue
raised in statutory form by Section 3 of the 1978 Act.
One further basic principle also emerges clearly from the jurisprudence:
As a means for determining the distinction between acts jure imperii and jure
gestionis one should rather refer to the nature of the State transaction or the

The conclusion which emerges is that in considering, under the “restrictive”
theory whether State immunity should be granted or not, the court must consider
the whole context in which the claim against the State is made, with a view to
deciding whether the relevant act(s) upon which the claim is based, should, in that
context, be considered as fairly within an area of activity, trading or commercial,
or otherwise of a private law character, in which the State has chosen to engage,
or whether the relevant act(s) should be considered as having been done outside
that area, and within the sphere of governmental or sovereign activity.

1. Sovereign authority
As stated, the critical question raised in this regard is whether IAC, when “interfering”
with KAC’s aircraft in the manner complained of in these proceedings, was acting in the
exercise of sovereign authority.
Mr Beloff QC argues that that is the same question as asking whether IAC’s acts
of interference can properly be characterised as commercial. Subject to one qualification
which I shall mention later, the argument is surely well founded. As Lord Diplock
explained in Alcom v. Republic of Colombia [1984] AC 580 at page 600, public
international law recognises a “straightforward dichotomy” between acta jure imperii
(activities undertaken in the exercise of sovereign authority) and acta jure gestionis
(transactions of a commercial or private law character which might appropriately be
undertaken by private individuals instead of sovereign States). That dichotomy crucially
informs not only an understanding of the developing jurisprudence upon the restrictive
theory of immunity but also the proper application of Section 3 of the 1978 Act which
now substantially supersedes the earlier case-law. In short, the court is bound in the great
majority of sovereign immunity cases to focus upon the central antithesis between
sovereign or governmental action on the one hand and trading or commercial activity on
the other.
So far so good. But how is any given claim to be characterised? By what
touchstones should one decide into which of the two categories (not always self-evidently
discrete) it falls? That is where the difficulty invariably arises. It was a difficulty
recognised and explored by Lord Wilberforce in I Congreso Del Partido [1983] AC 244
(and which eventually divided the House in respect of one of the two vessels there under
consideration). Lord Wilberforce's conclusion upon the authorities was this:

otherwise have enjoyed. This contention Evans, J rejected. Upon this second question,
therefore, (which I shall call the issue of submission to jurisdiction) it is KAC who
submit that the judge was wrong.
At the risk of reiterating much of what Nourse, LJ has already said on both issues, I
propose to indicate as shortly as may be my own views on each.

resulting legal relationships, and not to the motive or purpose of the State activity.
It thus depends on whether the foreign State has acted in exercise of its sovereign
authority, that is in public law, or like a private person, that is in private law. (The
Empire of Iran case, 45 ILR 57, approved in I Congreso).

Evans J accordingly held IAC not to be immune from the court’s jurisdiction save
possibly in respect of KAC’s loss of possession of the aircraft on 2 August 1990 when
Iraq first invaded Kuwait and took control of the airport.
Although at an earlier stage of his judgment Evans J had recorded as common
ground that the defendant’s purpose or motive is not decisive and that the categorisation
of the act complained of is to be determined rather by its nature, it seems to me evident
from the passages cited above that the consideration which the event he found decisive
was that these ten aircraft were appropriated specifically to augment IAC’s capability as a
civilian airline. They were seized, flown out to Iraq, and thereafter incorporated by decree
into IAC’s fleet for that commercial purpose and no other. That is the long and the short
of it.
The difficulty I have with that reasoning is this: it seems to me inevitably to
accord precedence to the ultimate objective of the appropriation over and above what I
for my part would regard as the dominant circumstance—the very act of appropriation
itself. The plain fact is that Iraq invaded and occupied Kuwait by force of arms, here
subsequent expropriation of Kuwaiti assets being the action of a victorious military
power exercising rights of conquest. So far as the seizure of KAC’s ten aircraft was
concerned, IAC was no more and no less than Iraq’s tool and partner in the adventure. To

[IAC’s] submission that “only a State could appropriate the airline of another
State” may well be true, and if the present case was limited to a complaint that the
Government of Iraq took possession of the ten KAC aircraft by reason of its
occupation of the airport, then I am prepared to assume that the same immunity
would be available to a separate entity, including IAC which performed that act
on its behalf.
But the complaint in the present case is not merely that the defendants
took possession or control of the aircraft by reason of [Iraq’s] occupation of the
airport by force of arms. It includes the allegation [that …] “between 2nd August
and 9th August aircraft were removed from the airport”.
… the fact is that the Government of Iraq identified these ten aircraft as
ones which were required for civilian operation by IAC, and the Minister of
Transport on [Iraq’s] behalf instructed IAC to take the aircraft into its possession
and control and to remove them to Iraq.
There is no evidence… that the aircraft [were being] removed to Iraq [for
any purpose that] was governmental rather than commercial (for example, that the
aircraft were required as troop carriers). Nor was there any other organisation
within Iraq which could implement the decision to use the aircraft for commercial
purposes.

With those governing principles in mind I turn to the judgment under appeal, the
determinative passages in which appear to me to be these:
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(It is here that I would qualify my acceptance of Mr Beloff’s submission that any action
undertaken otherwise than in the exercise of sovereign authority will necessarily be
“commercial”. It will not: there may well be occasions when a separate entity is guilty of

characterise as a commercial activity what in reality was IAC’s willing participation in
naked acts of forcible seizure and expropriation, sanitised although these eventually were
under colour of domestic legislation, would seem to me to do no service to the rule of
law; rather it would afford IAC an apparent respectability it does not merit.
No one doubts that the nationalisation of assets within a State is an act jure
imperii. The expropriation of foreign assets by a victorious power seems to me a fortiori
such an act and I would hold it no less so merely because such assets are to be deployed
for the enrichment of its national airline rather than some other, perhaps more direct,
governmental purpose of the conquering State.
That then deals with the case as argued and decided below. It does not, however,
deal with a second argument developed for the first time before us. The alternative
argument contrasts strongly with the main one, not least in this: so far from emphasising
and relying upon IAC’s early participation in the physical removal of the ten aircraft from
Kuwait en route to their intended civilian use (an argument designed to suggest a
commercial flavour to the entire expropriatory process), it seeks instead to distance IAC
from these earlier stages. In essence the argument is this. Following Iraq’s Decree of 9
September 1990, transferring with effect from 17 September all KAC’s assets to IAC,
IAC continued to commit acts of conversion with regard to the disputed aircraft, in
particular by wrongly assuming and asserting title to them inconsistently with KAC’s
own continuing lawful title. These acts of conversion arose, KAC submit, directly out of
IAC’s operation of its civilian fleet of aircraft on any view a commercial transaction
within the meaning of Section 3(1) of the Act. But in any event, the argument runs,
irrespective whether such a claim in conversion can properly be said to relate to a
commercial transaction, IAC falls at the first hurdle: it cannot properly be regarded as
exercising any form of sovereign authority. Rather, in asserting title to the aircraft, it is
relying on the Decree. Thus its true defence is one of act of State, not sovereign immunity
under Section 14(2).
There is, submits Mr Chambers Qc, a parallel between IAC’s position here and
that of the Bank of England in United States of America and Republic of France v.
Dollfus Mieq and Bank of England [1952] AC 582. By the same token that the bank there
was held open to an action for conversion by the rightful original owners of 13 gold bars
disposed of by the bank without the authority of the bailor States (who would otherwise
have been entitled to claim immunity and thereby protect also their bailee bank from
proceedings), so too should IAC be open to proceedings and unable to rely, parasitically
it is suggested, upon Iraq’s (assumed for the purposes of this argument) right of
immunity.
Although ultimately unpersuaded by it, I confess to having found this an
altogether more promising argument than that which prevailed before Evans, J—not least
because in this context it is unnecessary for KAC to point to any commercial activity:
assuming IAC was indeed committing acts of conversion by the mere inclusion of the
disputed aircraft within its fleet, the critical first question remains that posed by Section
14(2)(a): was it doing so in the exercise of sovereign authority?

2. Submission to Jurisdiction
Mr Chambers for KAC fixes upon the word “only” in Section 2(4) of the Act and argues
that by necessary implication any step taken for a purpose other than that of claiming
immunity must be a step in the proceedings such as amounts by virtue of subsection
(3)(b) to a deemed submission on IAC’s part. A number of other such steps, Mr
Chambers submits, have been taken by IAC, most conspicuously that of inviting the court
to deny KAC jurisdiction on the ground of forum non conveniens.
In reply, Mr Beloff submits first that Section 2 has no application at all to claims
for immunity asserted by a separate entity under Section 14: Section 2 in terms is
confined to submissions to jurisdiction by States and, he points out, Section 14(3), as if to
highlight the point, expressly deals with submission by the separate entity itself. That
argument I would reject. Section 14(2)(b), in asking, as I believe it does, whether the
separate entity would have been immune had it fallen within the Section 14(1) definition
of a State, is necessarily asking whether the separate entity is to be regarded as having
submitted by reference to the test of submission laid down for States in Section 2. That is
why Section 14(3) is silent as to what actually amounts to submission on the part of a
separate entity; its function is rather to preserve for separate entities who have submitted
to the jurisdiction the immunity from execution provided by Section 13.
Mr Beloff's second submission is that Section 2(4) is no authority for the converse
proposition that any step not taken only for the purpose of claiming immunity is a
submission to jurisdiction. This argument too I would reject. The word “step” in
subsection (4) must, I think, be understood to mean “step in the proceedings”, precisely
as in subsection (3).
But Mr Beloff’s third argument I do accept. That is that Section 2 as a whole, so
far from imposing on States a more rigorous than usual test of submission to jurisdiction
(i.e. a test more likely to be inadvertently failed), should be construed rather as affirming
that a State will not be held unintentionally to have submitted to jurisdiction merely for
having required the court to determine whether or not its claim to
immunity is well founded—for invoking, in other words, the court’s “jurisdiction
jurisdiction”.

tortious or even criminal conduct which, although affording immunity to a State, will not
avail a separate entity.) Assume that IAC had sold these aircraft on to some other airline
who then, having refused KAC’s claim to their return, found themselves sued in
conversion. Surely no one would suggest that this successor amine could invoke the
doctrine of sovereign immunity. Why then should IAC be more advantageously placed?
The answer is, I believe, this: that on the particular facts of this case, it is unreal
and impermissible to seek to separate out IAC’s eventual use of the disputed aircraft
pursuant to the State’s Decree from the circumstances of their initial acquisition. The
reality is, as already indicated, that IAC was intimately involved throughout the entire
expropriatory process: the planes were spoils of war and IAC was party to their taking. In
the result IAC cannot now be impleaded: having acted in concert with the State in what
was par excellence an act of sovereign authority--the exercise of militaristic power--it too
is entitled to immunity from the jurisdiction of domestic courts.
I would accordingly overrule the trial judge on this first issue.
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Even allowing for the stated uncertainty of the law, applying those principles in the
present case it seems to me quite impossible to hold that IAC here did anything that could
properly be said to amount to taking a step in the proceedings. So far from conducting
itself so as to “demonstrate an election to abandon (its) right” (here to immunity rather
than a stay for arbitration), IAC through its advisors from first to last repeatedly
emphasised its intention not submit to the courts’ jurisdiction. In the face of such
protestations I would be loath to find that it had nevertheless done so.
Whilst accepting entirely the correctness of Saville J’s unreported decision in A
Company Ltd v. B Company Ltd & Republic of Z (1 April
1993)—that for a State expressly and formally to invoke and submit to courts’
jurisdiction to determine an application for a stay on the grounds of forum non
conveniens before inviting the court to determine its claim to immunity does indeed
involve that State’s submission to the jurisdiction for the purposes of Section 2 of the
1978 Act—I regard that case as readily distinguishable from the present one. To my
mind, indeed, it lies at the very opposite end of the spectrum. Consider the differences. In
the first place, the plea of forum non conveniens raised here by IAC was by no means a
conventional one. On the contrary, the summons before the court sought not a stay but
rather a declaration that the United Kingdom courts have no jurisdiction over IAC in
respect of KAC’s claim, and that such a claim is not justiciable. IAC was not suggesting
that the claim against it could and should more appropriately be dealt with in some other
competent and more convenient municipal forum. Its contention was rather that the
dispute was clearly of an international character—intrinsically a plea directed to
immunity and merely ancillary to the main argument. And that, indeed, was clearly how

The reported cases are difficult to reconcile, and they give no clear guidance on
the nature of a step in the proceedings. It appears, however, that two requirements
must be satisfied. First, the conduct of the applicant must be such as to
demonstrate an election to abandon his right to stay, in favour of allowing the
action to proceed. Second, the act in question must have the effect of invoking the
jurisdiction of the court … The circumstances which accompany an act may be
looked at to see whether the act amounts to an election to give up the right to a
stay. Thus, an application to the court which might otherwise amount to a step in
the proceedings is deprived of this characteristic if the applicant makes it clear—
by stating that his application is without prejudice to a subsequent request for a
stay; or by simultaneously taking out a summons to stay—that he intends to insist
on a reference to arbitration. An act carried out as a preliminary to proceedings is
not a step in proceedings.

In short, Section 2(4) in my judgment exists only for the avoidance of doubt and
leaves untouched the need in the ordinary way to determine whether anything else done
by the State (or separate entity) should on general principles be held to constitute a step in
the proceedings.
These general principles have for the most part evolved in the context of the
Arbitration Acts and are conveniently to be found stated in Mustill & Boyd on
Commercial Arbitration, 2nd edition at 272 as follows:

My Lords, on 2 August 1990, Iraq invaded Kuwait. By 5 August, the occupation
of Kuwait by Iraqi forces was complete. On 8 and 9 August respectively the
Revolutionary Command Council of Iraq (“R.C.C.”) passed Resolutions 313 and 312
proclaiming the integration of Kuwait into Iraq, and designating Kuwait as a Governate
forming part of Iraq. It is a matter of history that the Iraqi invasion and annexation of
Kuwait provoked a strong international reaction, reflected in successive resolutions of the
United Nations Security Council, and ultimately in military action by Coalition forces.
After air attacks on Iraq and Kuwait which began on 16 January 1991, Coalition forces
launched a successful offensive against Iraqi forces in Kuwait between 24 and 28 January
1991. On 2 March 1991 U.N. Security Council Resolution 686 moved that the Coalition
offensive be suspended, required Iraq to rescind immediately its actions purporting to
annex Kuwait and to accept liability under international law, and called upon Iraq to
return all property seized by it. On the following day, 3 March 1991, Iraq agreed to
comply with Resolution 686. On 5 March 1991, the R.C.C. passed Resolution 55, under
which all decisions made by the R.C.C. which related to Kuwait were deemed rescinded,
together with all laws, etc., made pursuant to such decisions and all their resulting effects.
Whether the effect of Resolution 55 was simply to repeal such decisions, or to treat them
as if they had never existed, is a matter still in issue between the parties to this litigation.
The present proceedings are concerned with 10 civil aircraft (two Boeing 767s
and eight airbuses), the property of Kuwait Airways Corporation (“K.A.C.”), the
plaintiffs in the action and the appellants before your Lordships’ House. These aircraft
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the matter was perceived by the various judges hitherto seised of the case: that IAC’s sole
challenge was to the court’s jurisdiction on grounds of immunity from suit.
The position was very different in A Company Ltd. There, by contrast, a wholly
distinct application lay before the court—an application expressly requiring the court to
decide whether, assuming the defendants not to be immune, England was the proper
forum for the resolution of the dispute. That was a conventional plea of forum non
conveniens, a plea moreover not merely distinct from the immunity claim but expressly
required to be separately dealt with at an earlier hearing. The contrast between the two
cases could hardly be starker. On this part of the case, therefore, I would uphold the
decision of the judge below. In the result I too would allow IAC’s appeal and hold it
immune in respect of KAC’s claim from the jurisdiction of our courts. It would follow
also that KAC’s cross-appeal with regard to the Republic of Iraq must fail: there remains
no claim to which they are a necessary or proper party.
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The proceedings
In the present action, which was begun by writ issued on 11 January 1991, K.A.C. claim
delivery up of the 10 aircraft together with consequential damages, or alternatively
payment of the value of the aircraft (U.S.$630m.) by way of damages pursuant to section
3 of the Torts (Interference with Goods) Act 1977 or at common law. Judgment in default
of appearance was entered on 11 February and 24 May 1991, against I.A.C. and Iraq
respectively, damages being assessed as against both defendants in sums in the region of
U.S.$500m. plus interest and costs. Stays of execution were granted to both defendants
by Webster J. in July 1991, pending the hearing of a summons issued by Iraq to set aside
the purported service of the writ at its London Embassy, and a summons issued by I.A.C.
pursuant to R.S.C. Ord. 12, r. 8 . The two applications were heard by Evans J. who on 16
April 1992 dismissed I.A.C.’s application but granted Iraq’s application to set aside the
service of the writ at its London Embassy.

were at Kuwait Airport at the time of the invasion, and were seized and removed to Iraq.
It is enough for present purposes to record that on 6 August 1990 the Iraqi Minister of
Transport and Communications, the minister responsible for civil aviation, directed Mr.
Saffi, the Director-General of Iraqi Airways Co. (“I.A.C.”), the first defendants in the
action and the first respondents before this House, to arrange for the 10 aircraft to be
brought to Iraq. Pursuant to Mr. Saffi’s instructions the necessary pilots and engineers
made their way to Kuwait. On arrival, the engineers carried out the basic checks
necessary before the aircraft could be flown. Between 6 and 8 August, the pilots flew the
aircraft the short distance to Basra, a civilian airport in Iraq, after which some were
dispersed to other airports in Iraq and the others remained at Basra. Mr. Saffi was
instructed to “maintain” or “look after” the aircraft. I.A.C. however carried out no more
than basic maintenance.
On 17 September there came into effect R.C.C. Resolution 369 which purported
to dissolve K.A.C. and to transfer all its assets to I.A.C. Until then, although I.A.C. had
carried out the basic maintenance referred to above, it had made no use of the K.A.C.
aircraft. Thereafter, however, I.A.C. treated the aircraft as its own, incorporating them
into its fleet and making such use of them as it could in the prevailing circumstances,
although such use was very limited because of the almost complete cessation of
international flights to and from Iraq. After R.C.C. Resolution 369 had come into effect,
at least one of the K.A.C. aircraft was used for internal flights, and at least two of the
aircraft were repainted with the I.A.C. livery.
In January 1991, shortly before the Coalition air attack began, on the instruction
of the Iraqi Government six of the K.A.C. aircraft were flown to Iran where they were
interned by the Iranian authorities. Later the four remaining aircraft were partially or
wholly destroyed in air raids by Coalition forces on Iraq. The six aircraft in Iran were
returned to K.A.C. in August 1992. They were in varying condition.
On 3 April 1991, pursuant to U.N. Security Council Resolution 687, the United
Nations decided to establish a compensation commission to receive and dispose of claims
against Iraq arising from the invasion of Kuwait and the seizure of property by Iraq.
Kuwait had already notified the United Nations on 15 March 1991 of its formal claims to
the return of its country’s property, including the 10 K.A.C. aircraft, and it then advanced
a claim before the compensation commission.

Before Evans J., I.A.C. challenged the jurisdiction of the English Court on four
grounds. (1) The service of the proceedings on I.A.C. at its office in London was not
effective, either under Ord. 65, r. 3 , or under section 695 of the Companies Act 1985. (2)
I.A.C., as a “separate entity,” was entitled to immunity from suit in this country, under
section 14(2) of the State Immunity Act 1978, because the proceedings related to things
done by it in the exercise of sovereign authority and (contrary to the contention of
K.A.C.) I.A.C. was not precluded from invoking state immunity by reason of having
submitted to the jurisdiction. (3) The proceedings related to acts which were not
justiciable in the English courts, on the principles stated by your Lordships’ House in
Buttes Gas and Oil Co. v. Hammer [1982] A.C. 888. (4) The compensation commission
established pursuant to U.N. Security Council Resolution 687 provided the only
appropriate forum for the resolution of the dispute. Evans J. decided all these issues
(except that relating to submission to the jurisdiction) in favour of K.A.C. The Court of
Appeal however decided that I.A.C. was entitled to immunity under section 14(2) of the
Act of 1978 and (in agreement with Evans J.) that it had not submitted to the jurisdiction,
and on that basis did not find it necessary to consider the other points upon which I.A.C.
relied. They upheld the judge’s decision that the purported service of proceedings on Iraq
was ineffective. Against the decision of the Court of Appeal K.A.C. now appeals to your
Lordships’ House.
I shall consider the issues which have arisen for decision by your Lordships’
House in the following order: A. whether the writ was effectively served on I.A.C.; B.
whether the writ was effectively served on Iraq; C. whether I.A.C., as a separate entity,
was entitled to immunity under section 14(2) of the State Immunity Act 1978; and D.
whether the proceedings relate to issues which are not justiciable in the English courts.
I.A.C.’s claim that the compensation commission provides the only appropriate forum
was not pursued before your Lordships’ House, and so does not fall for consideration.

Service on I.A.C.
The writ was served on a Mr. Isaac at I.A.C.’s premises at 4, Lower Regent
Street, London W.1, on 11 January 1991. K.A.C. has claimed that this service was
effective on two alternative grounds. (1) I.A.C. is an “oversea company” within the
definition in section 744 of the Companies Act 1985, and in the circumstances the writ
was, by virtue of section 695(2) of the same Act, effectively served on I.A.C. by leaving
it at I.A.C.’s premises in Lower Regent Street, being the place of business established by
I.A.C. in this country. (2) Alternatively, if I.A.C. is not an “oversea company” as so
defined, nevertheless the writ was effectively served on I.A.C. under R.S.C., Ord. 65, r. 3,
by being served on Mr. Isaac who was a “similar officer” of I.A.C. within rule 3(1). Both
grounds were relied on by K.A.C. before Evans J. He concluded that I.A.C. was an
“oversea company” within section 744 of the Act of 1985, and that on that basis the writ
was effectively served on I.A.C. The essential question on that point, which is one of
some technicality, was whether I.A.C. was a “company” within the statutory definition.
Evans J. also inclined to the view that service on I.A.C. was effective under Ord. 65, r. 3,
but did not find it necessary to decide the point. The Court of Appeal did not consider this
issue, having held that I.A.C. was in any event entitled to claim state immunity.
Accordingly I.A.C.’s appeal to your Lordships’ House on this issue is effectively an
appeal from the decision of Evans J.
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“It appears to me that, having regard to the decisions on this rule, Struck must be
considered as a head officer of the defendants within its meaning. He was a
person sent over by the defendant corporation as their representative to do for
them in this country business of theirs, which, not being a concrete entity, they
could not do for themselves like an ordinary individual, namely, the business of
exhibiting and vending their wares at the show at the Crystal Palace.”

In that case the defendants, a foreign corporation, hired a stand at the Crystal
Palace for the exhibition of articles of their manufacture at a show which lasted for nine
days. Among the articles so exhibited was a motor car fitted with tyres which were
alleged by the plaintiff company to infringe their patent. The stand was in the charge of a
man named Struck, who had been sent over to this country for that purpose, and whose
duty was to explain the working of the articles exhibited, and to take orders and press for
sale of the goods. Struck appears to have held no particular position of authority with the
defendants. The plaintiffs’ writ claiming infringement of their patent was in fact served
on Struck’s assistant, but no point had been taken on that below. The Court of Appeal,
affirming the decision of Channell J., held that Struck fell within the description of “head
officer” within the rule. Collins M.R. said, at p. 346:

“In the absence of any statutory provision regulating service of process, every
writ of summons issued against a corporation aggregate may be served on the
mayor or other head officer, or on the town clerk, treasurer, or secretary of such
corporation; …”

I am of course assuming for present purposes that section 695(2) of the Act of
1985 does not apply in this case.
The question arises whether, on the facts of the present case, Mr. Isaac was a
“similar officer” of I.A.C. Some assistance as to the meaning of this expression may be
derived from the decision of the Court of Appeal in Dunlop Pneumatic Tyre Co. Ltd. v.
Actien Gesellschaft fuer Motor und Motorfahrzeugbau vorm. Cudell & Co. [1902] 1 K.B.
342, decided under R.S.C., Ord. 9, r. 8 , the predecessor of the present rule. That rule, so
far as material, provided:

“Personal service of a document on a body corporate may, in cases for which
provision is not otherwise made by any enactment, be effected by serving it in
accordance with rule 2 on the mayor, chairman, or president of the body, or the
town clerk, clerk, secretary, treasurer or other similar officer thereof.”

The second ground upon which K.A.C. relies relates to the position of Mr. Isaac,
and is very largely a question of fact. Having been taken through the evidence in detail by
Mr. Chambers, I have reached the conclusion (as I understand have the remainder of your
Lordships) that, assuming that I.A.C. is not an oversea company, nevertheless it was
effectively served under Ord. 65, r. 3. I would therefore dismiss the appeal on this point
on that ground, preferring to express no view on the question whether I.A.C. was an
oversea company.
R.S.C., Ord. 65, r. 3(1) provides as follows:

The remainder of the judgment was taken up with the question whether, on the
facts and having regard in particular to the short period of the show, the defendants were
resident in this country on the basis that they were conducting their business at some
fixed place of business within the jurisdiction. In the present case, I.A.C. plainly had a
fixed place of business here, though the extent to which they could conduct that business
was in the circumstances very limited. However, as Evans J. found, the business at
I.A.C.’s Regent Street Office, though much reduced, was never extinguished.
Of course, rule 3(1) which is applicable nowadays does not use the expression
“head officer.” It does however refer to a number of superior positions, and then uses the
expression “or other similar officer.” When the new rule was introduced, it was described
(see Annual Practice 1964, vol. 1, at p. 1834) as replacing “in simple shorter terms” the
former Ord. 9, r. 8 . In all the circumstances I am satisfied that, in the case of a foreign
body corporate carrying on business in this country, an employee of the body corporate
who was in this country and was in charge of its business here would fall within the
description of “other similar officer,” just as he fell within the description of “head
officer” under the old rule.
The manager of I.A.C.’s London office reported to the Out Station Manager at
I.A.C.’s headquarters at Baghdad. The manager in London was Mr. Latif until July 1990
and then Mr. Ibrahim until October 1990, when he was transferred to Baghdad. When he
left, he said to Mr. Isaac (who was a cargo accounts clerk employed at the office) “You
are the old man in the office and you can take [charge].” At the time when Mr. Isaac gave
evidence before the judge in March 1991, there were four other employees of I.A.C. in
London, three in Lower Regent Street and one at Heathrow. Among the employees in
Lower Regent Street was an accountant who reported to Mr. Isaac. All the rest of I.A.C.’s
offices in Europe had been closed, only the London office being kept open, largely
because of the large number of Iraqi nationals in this country.
It was the submission of Mr. Beloff for I.A.C. that Mr. Isaac was no more than a
caretaker. Having regard to the evidence, I am unable to accept that submission. No
doubt there was very little business to be transacted at the office; but what was done there
was done by Mr. Isaac, though he himself took instructions from Baghdad when it was
possible for him to do so. For example, he was concerned in making arrangements for the
repatriation of Iraqi nationals by other airlines; and when K.A.C. served proceedings
upon him, he not only passed on the writ to I.A.C.’s office in Baghdad via Royal
Jordanian Airlines, but did so with a covering letter setting out legal advice which had
been obtained in this country. It also appears that he signed a number of documents for
I.A.C., including a VAT return. Evans J. found that at the material time Mr. Isaac,
although a junior employee, was the “acting manager” of the business of I.A.C. at the
Regent Street office. Of course, he was subordinate to the manager in Baghdad; but he
was the person actually conducting the business of I.A.C., such as it was, in London. In
these circumstances I would hold (as Evans J. was inclined to do) that, at the time when
the writ was served upon him, Mr. Isaac fell within the description of “other similar
officer” of I.A.C. For these reasons, I would dismiss I.A.C.’s appeal from the decision of
Evans J. that the writ was effectively served on I.A.C.

Service on Iraq
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“In my judgment, the requirement of service at, not merely ‘on,’ the Foreign
Ministry of the defendant state is no more and no less than the plain words of
section 12(1) demands. Service is effected by transmission to the Ministry and
takes effect when the document is received at the Ministry. In no sense is a

The question therefore arises whether the provisions of this subsection were
complied with in respect of the present proceedings brought by K.A.C. against Iraq.
Evans J. held that they were not. The point did not arise for decision before the Court of
Appeal, since they held that I.A.C. was entitled to claim state immunity, and Iraq had
only been joined in the proceedings as a necessary or proper party to the proceedings
against I.A.C. They therefore expressed no opinion upon it. It follows that K.A.C.’s
appeal to your Lordships’ House on this point too is in substance an appeal from the
decision of Evans J. Since I find myself to be in agreement with both his reasoning and
his conclusion, I propose to deal with the point briefly.
On 12 January 1991, the British Embassy in Baghdad was closed. At all material
times for present purposes, there was no British diplomatic presence in Baghdad, nor
were British interests in Iraq represented by another country. However the Iraqi Embassy
in London continued to function from its premises at 21, Queen’s Gate, in London, and
on 15 January 1991 these premises were recognised as the office premises of a diplomatic
mission.
Pursuant to Ord. 11, r. 7, the necessary documents for service on Iraq appear to
have been lodged at the Central Office and to have been sent by the Senior Master to the
Secretary of State for Foreign Affairs for service in accordance with section 12(1). On 14
January 1991 a letter from the Foreign and Commonwealth Office was sent to the Iraqi
Embassy enclosing the writ and stating that, as Her Majesty’s Government had no
representation in Iraq at that time, the Foreign and Commonwealth Office would be
grateful if the documents could be forwarded to the Ministry of Foreign Affairs in
Baghdad. The documents were received at the Embassy on 15 January by Mr. Ibrahim,
an accredited diplomat. He had previously received a copy of the proceedings which had
been served at I.A.C.’s London office on 11 January, and had faxed a copy to the Iraqi
Embassy in Jordan for onward transmission to the Ministry of Foreign Affairs in
Baghdad; but he had received no reply. He did not attempt to forward to Baghdad the
documents received from the Foreign and Commonwealth Office on 15 January.
The submission of K.A.C. was that service of the writ on the Iraqi Embassy in
London was essentially service on the Iraqi Ministry of Foreign Affairs for the purpose of
section 12(1). This argument was advanced by K.A.C. before Evans J., and was rejected
by him as being inconsistent with the express terms of section 12(1). He said:

“Any writ or other document required to be served for instituting proceedings
against a State shall be served by being transmitted through the Foreign and
Commonwealth Office to the Ministry of Foreign Affairs of the State and service
shall be deemed to have been effected when the writ or document is received at
the Ministry.”

Section 12(1) of the State Immunity Act 1978 provides:

diplomatic mission in a foreign state the same as the Ministry of Foreign Affairs
of the sending state.”

Acta jure imperii
It is unnecessary for the purposes of the present case to trace the adoption by
English law of the distinction between acta jure imperii (which, when performed by a
foreign sovereign, attract immunity) and acta jure gestionis (which do not). The
development can be traced through The Philippine Admiral [1977] A.C. 373 and
Trendtex Trading Corporation v. Central Bank of Nigeria [1977] Q.B. 529 to I Congreso
del Partido [1983] 1 A.C. 244. In the latter case the members of the Appellate Committee
were in agreement that the applicable principles were as stated in the leading speech of

It follows that both conditions have to be satisfied if I.A.C. is to be entitled to
immunity. However, as I see it, the central question in the present case is whether the acts
performed by I.A.C. to which the proceedings relate were performed in the exercise of
sovereign authority, which here means acta jure imperii (in the sense in which that
expression has been adopted by English law from public international law).

“A separate entity is immune from the jurisdiction of the courts of the United
Kingdom if, and only if —
(a)
the proceedings relate to anything done by it in the exercise of sovereign
authority; and
(b)
the circumstances are such that a State … would have been so immune.”

State immunity
I turn next to the question whether I.A.C. is entitled to claim immunity from jurisdiction
on the principles embodied in section 14(2) of the State Immunity Act 1978, as a separate
entity distinct from the organs of government of the State of Iraq and capable of suing
and being sued. Section 14(2) provides:

I entirely agree. The delivery of the writ by the Foreign and Commonwealth
Office to the Iraqi Embassy was at best a request to the Iraqi Embassy to forward the writ
on behalf of the Foreign and Commonwealth Office to the Iraqi Ministry of Foreign
Affairs. On the evidence, that was not done. It follows that the service of the writ on Iraq
was never effected in accordance with section 12(1), and that the appeal of K.A.C. on this
point must be dismissed.

“9.7 … It would have been possible to provide for service within the jurisdiction
on the Embassy, on the analogy of a foreign company carrying on business within
the jurisdiction. … However, it was no doubt considered more diplomatic that the
foreign sovereign should not, by reason merely of his mission's presence here for
the purpose of diplomatic intercourse between the two countries, be deemed to
have a legal presence within the jurisdiction.”

He cited a passage from Lewis, State and Diplomatic Immunity, 3rd ed. (1990),
pp. 78–79, which reads as follows:
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The State Immunity Act 1978
I turn to the Act of 1978. Although the Act followed after the European
Convention on State Immunity 1972 (Cmnd. 7742), the long title of the Act does not
refer to the Convention except in relation to giving effect to judgments given against the
United Kingdom in the courts of States parties to the Convention (which is the subject of

“is not just that the purpose or motive of the act is to serve the purposes of the
state, but that the act is of its own character a governmental act, as opposed to an
act which any private citizen can perform.”

However, at p. 269, he stressed (here approving a passage from the judgment of the judge
of first instance [1978] Q.B. 500, 528) that the ultimate test:

“The conclusion which emerges is that in considering, under the ‘restrictive’
theory, whether state immunity should be granted or not, the court must consider
the whole context in which the claim against the state is made, with a view to
deciding whether the relevant act(s) upon which the claim is based, should, in that
context, be considered as fairly within an area of activity, trading or commercial,
or otherwise of a private law character, in which the state has chosen to engage, or
whether the relevant act(s) should be considered as having been done outside that
area, and within the sphere of governmental or sovereign activity.”

Later he said, at p. 267:

“The relevant exception, or limitation, which has been engrafted upon the
principle of immunity of states, under the socalled ‘restrictive theory,’ arises from
the willingness of states to enter into commercial, or other private law,
transactions with individuals. It appears to have two main foundations: (a) It is
necessary in the interest of justice to individuals having such transactions with
states to allow them to bring such transactions before the courts. (b) To require a
state to answer a claim based upon such transactions does not involve a challenge
to or inquiry into any act of sovereignty or governmental act of that state. It is, in
accepted phrases, neither a threat to the dignity of that state, nor any interference
with its sovereign functions.
“When therefore a claim is brought against a state … and state immunity
is claimed, it is necessary to consider what is the relevant act which forms the
basis of the claim: is this, under the old terminology, an act ‘jure gestionis’ or is it
an act ‘jure imperii:’ is it (to adopt the translation of these catchwords used in the
‘Tate letter’) a ‘private act’ or it is a ‘sovereign or public act,’ a private act
meaning in this context an act of a private law character such as a private citizen
might have entered into?”

Lord Wilberforce, though there was disagreement as to their application to one of the two
cases on appeal before them. Your Lordships can therefore turn to Lord Wilberforce’s
speech as providing an authoritative statement of the principles underlying the
distinction. He said [1983] 1 A.C. 244, 262:

“1. For the purposes of the present Convention, the expression ‘contracting state’
shall not include any legal entity of a contracting state which is distinct therefrom
and is capable of suing or being sued, even if that entity has been entrusted with
public functions.
“2. Proceedings may be instituted against any entity referred to in paragraph 1
before the courts of another contracting state in the same manner as against a
private person; however, the courts may not entertain proceedings in respect of
acts performed by the entity in the exercise of sovereign authority (acta jure
imperii).
“3. Proceedings may in any event be instituted against any such entity before
those courts if, in corresponding circumstances, the courts would have had
jurisdiction if the proceedings had been instituted against a contracting state.”

This declaration must have been intended to recognise the inapplicability in
English law of the principle of sovereign immunity in cases in which the sovereign was
not acting jure imperii, as had by then been recognised both in The Philippine Admiral
[1977] A.C. 373 and in the Trendtex case [1977] Q.B. 529, though the authoritative
statement of the law by Lord Wilberforce in I Congreso del Partido [1983] 1 A.C. 244,
262, was not then available. At all events, the consequential exception included in section
3 of the Act of 1978 related to commercial transactions, though in section 3(3) the
expression “commercial transactions” is very broadly defined.
Section 14 of the Act, however, so far as it relates to separate entities, plainly has
its origin in article 27 of the Convention, which provides:

“(a) In pursuance of the provisions of paragraph 1 of article 24 thereof, the United
Kingdom hereby declare that, in cases not falling within article 1 to 13, their
courts … shall be entitled to entertain proceedings against another contracting
state to the extent that these courts are entitled to entertain proceedings against
States not Party to the present Convention. This declaration is without prejudice
to the immunity which foreign states enjoy in respect of acts performed in the
exercise of sovereign authority (acta jure imperii).”

Part II of the Act). Part I of the Act, within which section 14 falls, is concerned with
proceedings in the United Kingdom by or against other states, and simply makes new
provision with respect to such proceedings. It takes the form of providing (in section 1)
for a general immunity of states from jurisdiction, and then providing (in sections 2 to 11)
for a number of exceptions to that immunity. Some but not all of these exceptions reflect
the provisions of the Convention. Here I wish to refer in particular to the exceptions,
contained in section 3, relating to (1) commercial transactions and (2) contracts to be
performed in the United Kingdom. So far as the latter exception is concerned, the section
reflects article 4 of the Convention; but the Convention does not make provision for an
absence of immunity in respect of commercial transactions. However, in a declaration
made by the United Kingdom (pursuant to article 24(1) of the Convention) on depositing
(on 3 July 1979) its instrument of ratification of the Convention, it was declared, inter
alia, that:
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I interpolate that it seems probable that the expressions “any entity” and “separate
entity” in section 14 of the Act are intended to refer to an entity or separate entity of a
state, a construction which is reinforced by the description in section 14(1) of such an
entity as being “distinct from the executive organs of the government of the State,” and
by the fact that section 14(1) finds it necessary to provide expressly that references to a
state do not include references to such an entity. However, although the point was
touched upon in argument, it does not arise directly for decision in the present case, there
being no doubt that I.A.C. is a separate entity of the State of Iraq.
The two conditions imposed by section 14(2) (viz. that the proceedings must
relate to something done by the separate entity in the exercise of sovereign authority, and
that the circumstances must be such that a state would have been so immune) derive from
paragraphs 2 and 3 of article 27 of the Convention. The question however arises whether
immunity is excluded in the case of acta jure gestionis under the first or the second of
these conditions. The puzzle arises from the fact that commercial transactions within
section 3 appear to be excluded both as something not done in the exercise of sovereign
authority under the first condition (i.e. not acta jure imperii as stated in article 27(2) of
the Convention), and as a case in which (by virtue of section 3) a state would not be
immune under the second condition. This tautology appears to be the effect of the
introduction into section 3 of the Act of an exception relating to commercial transactions,
while at the same time enacting section 14(2) in a form reflecting article 27 of a
Convention which did not recognise any such exception. The logical answer would
appear to be first to apply the condition in section 14(2)(a), which would have the effect
of excluding acta jure gestionis, with the practical effect that questions relating to
commercial transactions should not arise under section 14(2)(b). The latter subsection
would of course still apply in other cases in which a state would not have been immune,
as for example where there had been a submission to the jurisdiction within section 2. At
all events, in considering whether acts done by a separate entity are or are not acts done
by it in the exercise of sovereign authority under section 14(2)(a), it would, in my
opinion, be appropriate to have regard to the English authorities relating to the distinction
between acta jure imperii and acta jure gestionis as adopted from public international
law, including the statement of principle by Lord Wilberforce in the I Congreso del
Partido [1983] 1 A.C. 244, to which I have already referred. Such an approach is
consistent with the opinion expressed by Lord Diplock in Alcom Ltd. v. Republic of
Colombia [1984] A.C. 580, 600, that section 14(2) comes close to adopting the
straightforward dichotomy between acta jure imperii and acta jure gestionis which had
become familiar doctrine in public international law.
I wish to add in parenthesis that there appear at first sight to be differences
between the exception relating to commercial transactions introduced in section 3 of the
Act, and the distinction between acta jure imperii and acta jure gestionis as drawn by
Lord Wilberforce in the I Congreso del Partido. In the first place, Lord Wilberforce
recognised, at p. 263D, that, even where a state engages in trade, it remains a state and is
capable at any time of sovereign or governmental action. Accordingly, the inquiry still
had to be made whether the relevant acts were within or outside the trading commercial
activity. I suppose that it is possible (though I express no opinion on the point) that the
same inquiry may have to be made under section 3 of the Act, when considering whether
the proceedings relate to a commercial transaction. Second, Lord Wilberforce, at p. 267C,

The things done by I.A.C. to which the proceedings relate
The action was commenced by a specially endorsed writ. In the points of claim endorsed
on the writ, K.A.C. claimed that the two defendants (I.A.C. and Iraq) on and/or after 2
August 1990 wrongfully interfered and had continued so to interfere with the aircraft in
question, and they claimed an order for delivery of the aircraft and damages
consequential on the defendants’ wrongful interference, or alternatively damages to the
amount of the value of the aircraft, viz. $630m. This pleading reflects the provisions of

But where an act done by a separate entity of the state on the directions of the
state does not possess the character of a governmental act, the entity will not be entitled
to state immunity, though it may be able to invoke a substantive defence such as force
majeure despite the fact that it is an entity of the state: see, e.g., C. Czarnikow Ltd. v.
Centrala Handlu Zagranicznego Rolimpex [1979] A.C. 351. Likewise, in the absence of
such character, the mere fact that the purpose or motive of the act was to serve the
purposes of the state will not be sufficient to enable the separate entity to claim immunity
under section 14(2) of the Act.

“Dominicana acted merely as an arm or agent of the Dominican government in
carrying out this assigned role, and, as such, is entitled to the same immunity from
any liability arising from that governmental function as would inure to the
government, itself.” (Emphasis supplied.)

considered acta jure gestionis to be acts “within an area of activity, trading or
commercial, or otherwise of a private law character ….” However, having regard to the
very broad definition of “commercial transactions” in section 3(3) of the Act, it is
probable that most, if not all, of the actions of a private law character in which a separate
entity of a state is likely to engage will fall within that definition. At all events I do not
consider that these differences (such as they are) should require us to construe the words
“in the exercise of sovereign authority” in section 14(2)(a) otherwise than in accordance
with the accepted meaning of acta jure imperii, especially as that is plainly in accordance
with article 27(2) of the Convention, which is reflected in section 14(2) of the Act.
It is apparent from Lord Wilberforce’s statement of principle that the ultimate test
of what constitutes an act jure imperii is whether the act in question is of its own
character a governmental act, as opposed to an act which any private citizen can perform.
It follows that, in the case of acts done by a separate entity, it is not enough that the entity
should have acted on the directions of the state, because such an act need not possess the
character of a governmental act. To attract immunity under section 14(2), therefore, what
is done by the separate entity must be something which possesses that character. An
example of such an act performed by a separate entity is to be found in Arango v.
Guzman Travel Advisors Corporation (1980) 621 F.2d 1371 in which Dominicana (the
national airline of the Dominican Republic), faced with a claim by a passenger in respect
of inconvenience suffered in “involuntary rerouting,” was held entitled to plead sovereign
immunity under the United States Foreign Sovereign Immunities Act 1976 , on the
ground that it was impressed into service, by Dominican immigration officials acting
pursuant to the country’s laws, to perform the functions which led to the rerouting of the
plaintiff. Reavley J., delivering the judgment of the court, said, at p. 1379:
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It was suggested in argument that the allegation in sub-paragraph (d) can only be
read as an allegation of joint liability on the part of I.A.C. and Iraq. I do not accept this
submission. In my opinion, it is capable of being read as an allegation of several liability
and, having regard to the allegation in sub-paragraph (c) that possession and control had
been transferred to I.A.C., it should be read as embracing several liability on the part of
I.A.C.
It will be seen that the only specific allegation against I.A.C. relates to the period
after the transfer of possession and control of the aircraft to I.A.C. on a date or dates
between 9 August and 17 September. The former date evidently marks the last date on
which the aircraft are alleged to have been removed from Kuwait Airport. The latter date
was that on which R.C.C. Resolution 369, which purported to dissolve K.A.C. and to vest
all of its assets (including the aircraft in question) in I.A.C., came into effect. However
since the onus rests on the state entity to establish that it is entitled to state immunity
within section 14(2), it is likely that evidence will be called for that purpose, and such
evidence may be taken into account in considering whether the claim to state immunity
has been established. Here evidence given before Evans J. showed (as I have already
recorded) that, on the directions of the Iraqi Minister of Transport and Communications,
I.A.C. sent engineers and pilots to Kuwait who there prepared the aircraft for flying and
then flew them to Iraqi airports. Thereafter I.A.C., on the directions of the minister,
looked after the aircraft by carrying out basic maintenance on them, until after the
coming into effect of R.C.C. Resolution 369 when I.A.C. treated the aircraft as part of its
fleet and made what use of them it could in the prevailing circumstances. In particular,
I.A.C. used at least one of the aircraft for internal flights, and repainted at least two of the
aircraft in the I.A.C. livery. These matters throw light (inter alia) on the nature of the
interference with the aircraft alleged by K.A.C. in the points of claim.
Of these events, the basic maintenance carried out after the aircraft had been
removed from Kuwait Airport seems to be of little or no significance. The essential

“(a) On 2 August 1990 the second defendants invaded Kuwait, took control of the
airport and deprived the plaintiffs of possession and control of, inter alia, the
aircraft particularised above. (b) Between 2 August and 9 August the aircraft were
removed from the airport. (c) On a date or dates between 9 August and 17
September the second defendants unlawfully transferred possession and control of
the aircraft to the first defendants. The stated intention of the defendants was to
incorporate the aircraft within the First Defendants’ fleet and to use them for
commercial purposes. (d) The first and second defendants have continued
wrongfully to interfere with the aircraft by their unlawful possession and control
of the aircraft and refusal and/or failure to deliver up the aircraft to the plaintiffs.”

the Torts (Interference with Goods) Act 1977. By section 2 of that Act, the tort of detinue
was abolished, leaving the tort of conversion as the principal vehicle for the protection of
proprietary rights in chattels. Section 3 however provides for the form of judgment where
goods are detained; and the prayer in the points of claim reflects the provisions of
subsection (2) of that section.
The particulars of the alleged wrongful interference with the aircraft are set out in
paragraph 2 of the points of claim, which reads as follows:

Accordingly, the Court of Appeal rejected the reasoning of Evans J. as unsound.
However they were faced with a new argument advanced on behalf of K.A.C. by Mr.
Chambers, who had not appeared below. This was that, following the implementation of
R.C.C. Resolution 369, the acts performed by I.A.C. in relation to the aircraft could not
be said to have constituted the exercise of sovereign authority; on the contrary, I.A.C.
was simply acting upon the vesting of title in it under the Resolution. This argument was
however also rejected by the Court of Appeal. Nourse and Leggatt L.JJ. gave it short
shrift. Simon Brown L.J. regarded it with greater respect, but still dismissed it on
substantially the same grounds as the other members of the court. He said, at p. 37:

“The difficulty I have with that reasoning is this: it seems to me inevitably to
accord precedence to the ultimate objective of the appropriation over and above
what I for my part would regard as the dominant circumstance—the very act of
appropriation itself. The plain fact is that Iraq invaded and occupied Kuwait by
force of arms, here subsequent expropriation of Kuwaiti assets being the action of
a victorious military power exercising rights of conquest. So far as the seizure of
K.A.C.’s 10 aircraft was concerned, I.A.C. was no more and no less than Iraq’s
tool and partner in the adventure.”

The decisions of the courts below
Evans J. concluded that I.A.C. was not immune from the court’s jurisdiction
under section 14(2) of the Act. He recognised that the acts of the Government of Iraq in
invading Kuwait were acta jure imperii and that, to the extent that Kuwaiti property was
appropriated for governmental purposes, such acts too would have been governmental
acts. But in the present case, as he saw the position, the Iraqi government directed I.A.C.
to take possession of the 10 Kuwaiti aircraft for commercial purposes, and to look after
them until such time as commercial operations could resume. I.A.C. was engaged, on the
minister’s instructions, in the preliminary stages of establishing an Airbus operation and
to this extent was anticipating the transfer of ownership in the aircraft which later became
effective. On this basis he concluded that, the aircraft having been removed and thereafter
detained by I.A.C. not for governmental purposes but for commercial purposes, it could
not be said that its acts were carried out in the exercise of sovereign authority (acta jure
imperii).
The conclusion and reasoning of Evans J. was the subject of criticism by Lady
Fox in “A ‘Commercial Transaction’ under the State Immunity Act 1978” (1994) 43
I.C.L.Q. 193, 198–199, in particular on the ground that he found the commerciality of the
acts of I.A.C. to derive from the future intention to operate the aircraft as part of its civil
airfleet. However, as she pointed out, it is a cardinal feature of the restrictive approach to
state immunity that regard should be had to the nature, not the purpose, of the relevant
act. In the Court of Appeal [1995] 1 Lloyd’s Rep. 25 this criticism was accepted as
sound. As Simon Brown L.J. said of the judge’s reasoning, at p. 36:

things done which constitute the gravamen of the proceedings against I.A.C. are (1) the
removal of the aircraft from Kuwait Airport to Iraq, and (2) the treatment of the aircraft
by I.A.C. as part of its fleet after the coming into force of R.C.C. Resolution 369.
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The argument before the Appellate Committee
Before the Appellate Committee Mr. Chambers repeated the same argument
which he had unsuccessfully advanced before the Court of Appeal, and I have come to
the conclusion that it cannot be dismissed as it was below.
I approach the matter as follows. First, the taking of the aircraft and their removal
from Kuwait Airport to Iraq constituted an exercise of governmental power by the State
of Iraq. Mr. Chambers submitted that the participation of I.A.C. in that action, by
supplying engineers and pilots who performed the mundane task of preparing the aircraft
for flying and then flying them from Kuwait to Iraq, was not that of a sovereign but of a
carrier. There is force in this argument; but I am satisfied that, in so acting, I.A.C. was
not just doing a job of work, but was closely involved with the State of Iraq in the last
stage of an enterprise which entailed both the seizure of the aircraft and their removal to
Iraq to be used for such purposes as the Government of Iraq should direct, which in point
of fact was to be their incorporation into I.A.C.’s fleet. On this basis I am of the opinion
that I.A.C., in so acting, was acting in the exercise of sovereign authority.
But, as I see the position, the situation changed after R.C.C. Resolution 369 came
into effect. Thereafter, as I see it, it cannot be said that I.A.C.’s retention and use of the
aircraft as its own constituted acts done in the exercise of sovereign authority. They were
acts done by it in consequence of the vesting or purported vesting of the aircraft in it by
legislative decree. Certainly, contrary to the argument of Mr. Beloff for I.A.C., the fact
that Resolution 369 was itself a governmental act by the State of Iraq could not of itself
render I.A.C.’s consequent retention and use of the aircraft a governmental act. Plainly, a
separate entity of a state which receives nationalised property from the state cannot ipso
facto claim sovereign immunity in respect of a claim by the former owner, though it may
well be able to plead, by way of defence, that its actions were not unlawful. Nor can it be
said, as Mr. Beloff submitted, that the acts done by I.A.C. after 17 September 1990 were
mere outward manifestations of a denial of title which occurred at the time of seizure of
the aircraft. As I understand the position, such acts constituted fresh acts of conversion,
though the limitation period may, under the statute, run from an earlier date. Then, does it
make any difference that, in the present case, the state entity was at an earlier stage
involved in the seizure of the property from the former owner in the exercise of sovereign
authority? I for my part cannot see that the characterisation as an act jure imperii of the
earlier involvement by the entity in the act of seizure can, on the facts of the present case,
be determinative of the characterisation of the subsequent retention and use of the
property by the state entity following the formal vesting of the property in the entity by a
legislative act of the state. Indeed, if the Court of Appeal’s approach were right, it would
lead to the consequence that, however long I.A.C. had been able to keep the aircraft and
to use them following the vesting of the aircraft in it by Iraqi legislation, for example by
employing them in flights to other countries, it would still have been able to invoke state

“The answer is, I believe, this: that on the particular facts of this case, it is unreal
and impermissible to seek to separate out I.A.C.’s eventual use of the disputed
aircraft pursuant to the State’s Decree from the circumstances of their initial
acquisition. The reality is, as already indicated, that I.A.C. was intimately
involved throughout the entire expropriatory process: the planes were spoils of
war and I.A.C. was party to their taking.”

immunity in the case of a claim by the former owner for damages for wrongful
interference with the aircraft in the form of conversion founded solely upon retention of
the goods after the Iraqi legislation had taken effect. I cannot think that can be right.
Finally I do not think it relevant that (as was very probably the case) the Iraqi government
would not have tolerated return of the aircraft by I.A.C. to K.A.C. For the fact remains
that I.A.C., in treating the aircraft as its own, was doing so pursuant to the Iraqi
legislation which vested the aircraft in I.A.C.; and by so doing it cannot be said to have
acted in the exercise of sovereign authority.
There remains the question (which may well be of no relevance) whether the acts
performed by I.A.C. in looking after the aircraft between the date of their arrival in Iraq
and the coming into effect of R.C.C. Resolution 369, involving no more than basic
maintenance of the aircraft, constituted acts done by I.A.C. in the exercise of sovereign
immunity. On the assumption that these acts constitute acts of conversion and as such are
of relevance in these proceedings, I would hold that, like the acts of I.A.C. in flying the
aircraft out of Kuwait, these acts were still sufficiently related to the act of seizure of the
aircraft by Iraq to amount to acta jure imperii and so would attract immunity under
section 14(2).
For these reasons I am satisfied that I.A.C. cannot claim state immunity in respect
of the allegations made in paragraphs (c) and (d) of the particulars under paragraph 2 of
the points of claim, in so far as they relate to acts alleged to have been performed by
I.A.C. after the coming into effect of R.C.C. Resolution 369.

Justiciability
I turn finally to the submission that K.A.C.’s appeal should in any event be
dismissed because the issues arising from the acts of which K.A.C. complained were not
justiciable in the English courts. Since I am of the opinion (which I understand to be
shared by the remainder of your Lordships) that the writ was never effectively served on
Iraq, I shall treat this submission as having been advanced on behalf of I.A.C. alone.
The submission of I.A.C. was founded upon a general principle that the English
courts will not adjudicate on transactions of foreign states in the conduct of foreign
affairs, or on sovereign acts done by foreign states in respect of persons or property
within their jurisdiction. This submission was derived from the speech of Lord
Wilberforce in Buttes Gas and Oil Co. v. Hammer [1982] A.C. 888. The principle is, it
was submitted, one which limits the jurisdiction of the English courts, rather than
operates as a substantive defence. In the present case, it was said, first that an English

Submission to the jurisdiction
Before Evans J., K.A.C. submitted in the alternative that I.A.C. had submitted to
the jurisdiction and so was precluded from claiming state immunity by reason of the
exception contained in section 2 of the Act of 1978. Evans J. however rejected the
submission; and his decision was upheld by the Court of Appeal [1995] 1 Lloyd’s Rep.
25, though on rather different grounds, for the reasons stated in the judgments of Nourse
and Simon Brown L.JJ. Before the Appellate Committee Mr. Chambers for K.A.C., while
not formally abandoning the point, addressed no argument to the Committee upon it. In
all the circumstances, I am not prepared to depart from the decision of the Court of
Appeal on this point.
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In the course of argument, these submissions were developed by Mr. Plender on
behalf of I.A.C. He invoked in particular certain allegations in the points of claim which,
he said, asked the English courts to adjudicate on (1) sovereign acts of Iraq in the conduct
of its foreign affairs with Kuwait, viz. the “invasion” of Kuwait and appropriation of
Kuwaiti state property, as part of the attempt to incorporate Kuwait and its institutions
into Iraq; and (2) the lawfulness of sovereign acts of Iraq in respect of transfer of control
of the aircraft to I.A.C. I have to observe that both these points appear to have been
pleaded, primarily at least, as part of K.A.C.’s case against Iraq and are no longer
relevant as such. Mr. Plender however also submitted that, if I.A.C. had been able to
enter a defence, this would inevitably have raised further aspects of conduct of foreign
affairs of sovereign states, in particular whether Iran was unwilling, before the judgment
of Evans J. was delivered, to release the six aircraft taken to that country.
At first instance, Evans J. had rejected the submission of I.A.C. on justiciability
because he could not see any reason for the application of the principle in that case “so as
to preclude jurisdiction where the nature of the issues is such that [the State Immunity
Act 1978 ] expressly withholds immunity from jurisdiction because they arise out of a
commercial transaction.” I have however already expressed the opinion that K.A.C.’s
claim against I.A.C. in respect of its interference with K.A.C.’s aircraft pursuant to
R.C.C. Resolution 369 could not be the subject of a claim to state immunity by I.A.C.
since I.A.C.’s acts were not performed in the exercise of sovereign authority (acta jure
imperii), and I for my part cannot see why that fact necessarily precludes I.A.C. from
raising the issue of justiciability. Everything must, as I see it, depend upon the issues
raised by K.A.C.’s claim against I.A.C. and I.A.C.’s defence to that claim, and whether
such issues do or do not, on the facts of the case, raise a question of justiciability.
One of the problems in the present case is that it is not yet possible to know with
any precision what those issues are. This is because I.A.C.’s submission on justiciability
is being raised by way of summons pursuant to R.S.C., Ord. 12, r. 8 , and therefore at a
stage when the matter has not yet been pleaded out. If the matter is pleaded, it is
predictable that I.A.C. will rely on R.C.C. Resolution 369. But that Resolution has been
rescinded by the Iraqi government, and there is no agreement between the parties as to
the effect of such rescission, in particular whether it meant that the Resolution had been

“Every sovereign state is bound to respect the independence of every other
sovereign state, and the courts of one country will not sit in judgment on the acts
of government of another done within its own territory.”

court would not pass judgment on the acts of I.A.C. in Kuwait, since this would entail
adjudicating on transactions of Iraq in the conduct of its foreign affairs, i.e. the invasion
and annexation of Kuwait. However, since I am satisfied that I.A.C. can claim state
immunity in respect of its action in Kuwait, that point no longer arises directly. Second, it
was said that an English court cannot pass judgment on acts of I.A.C. in Iraq, since this
would entail adjudicating on the (legislative) acts of Iraq with respect to property in its
own territory. Here reliance was placed in particular on the statement of principle by the
Lord Cottenham L.C. in Duke of Brunswick v. King of Hanover (1848) 2 H.L.Cas. 1 , 21–
22, and on the much quoted statement of Fuller C.J. in Underhill v. Hernandez (1897)
168 U.S. 250 , 252 when he said:

repealed, or that it had been rescinded ab initio with the result that it never had any legal
effect. Nor, if for any reason I.A.C. is unable to rely upon the Resolution, is it yet clear
precisely what (if any) actions of the Iraqi government I.A.C. may invoke and, if it does
invoke any such actions, to what extent it will have been relevant for it to do so. In these
circumstances it is perhaps not surprising that it was the submission of Mrs. Higgins for
K.A.C. that it will be a matter for consideration at a later stage whether the invocation by
I.A.C. of any public acts by Iraq should render the issues so arising not justiciable in the
English courts.
It was the submission of Mrs. Higgins that what was described by Lord
Wilberforce (in the Buttes case [1982] A.C. 888, 934) as act of state “in the normal
meaning,” under which the English courts will not adjudicate upon, or call into question,
public acts of a recognised foreign sovereign in his own territory, arises as a defence to
the merits and not as a bar to jurisdiction. No doubt such acts may be pleaded and relied
upon by way of defence and, since they cannot be called into question in the English
courts, may be effective as such; indeed the same result may be achieved by the
application of the ordinary principles of conflict of laws. Even so, the principle that such
public acts will not be called into question does, as I understand the position, raise a
question of jurisdiction in the sense that the English court will decline to adjudicate as a
matter of judicial restraint or abstention:” see the Buttes case, at pp. 931F–934C, per
Lord Wilberforce. This is a point to which I will return in a moment. It was the further
submission of Mrs. Higgins that, if public acts of the State of Iraq were to be relied upon
by I.A.C. in the present case, it would then fall for consideration whether those public
acts should be recognised and given effect to on grounds of public policy. In this
connection, she submitted, the court would not be precluded from looking at binding
U.N. Resolutions for the purpose of ascertaining public policy — a submission which
was challenged by Mr. Plender. The matter was not examined in depth before the
Appellate Committee; but your Lordships’ House is of course well aware of, for example,
the controversy which has arisen with regard to confiscation of property without
compensation, especially following the decision of the Supreme Court of Aden in AngloIranian Oil Co. Ltd. v. Jaffrate (The Rose Mary) [1953] 1 W.L.R. 246, and the
subsequent observations of Upjohn J. in In re Claim by Helbert Wagg & Co. Ltd. [1956]
Ch. 323 , 346–349, and of Lord Cross of Chelsea in Oppenheimer v. Cattermole [1976]
A.C. 249 , 277–278, not to mention the decision of the Supreme Court of the United
States in Banco Nacional de Cuba v. Sabbatino (1964) 376 U.S. 398 .
A further difference arose between Mrs. Higgins and Mr. Plender with regard to
the scope of the general principle of “judicial restraint or abstention” recognised by your
Lordships’ House in the Buttes case [1982] A.C. 888, in so far as it relates not to an act of
state in its normal meaning but to transactions of foreign sovereign states. Mr. Plender
submitted that the principle should be interpreted broadly so as to embrace, for example,
the attempted annexation of Kuwait by Iraq and the appropriation of property following
upon that act. Mrs. Higgins, on the other hand, submitted that the principle
accommodated no more than a relatively slight expansion of the traditional rule that
English courts will not adjudicate upon treaties which are not incorporated into English
law, with the effect that certain other transactions between sovereign states should not be
adjudicated upon by the English courts, where there exist no manageable standards. On
Mrs. Higgins approach, the invasion and annexation of Kuwait by Iraq did not fall within
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that category, and did no more than provide the factual background to the issues which
fell for decision in this case.
I have to confess that, the more I have considered these rival submissions, which
raise questions of some difficulty and of considerable importance, the more unhappy I
have felt that they should have come before your Lordships’ House in circumstances in
which the issues have not been precisely identified and moreover have not been
considered by the courts below. Of course, with an authoritative ruling by this House on
the issues of service of process and state immunity, the ambit of the proceedings will
become much clearer. But it is only necessary to contrast the manner in which the present
case has come before the Appellate Committee, where the identification of the issues
depends on no more than a brief statement of claim specially endorsed on the writ and
evidence directed primarily to questions of state immunity and service of process, with
the situation in the Buttes case itself, where the issues could be identified with some
precision by reference to the pleadings, to realise how slender is the foundation upon
which your Lordships are here being invited to proceed.
At this stage I return to the point that the principle here under consideration raises
a question of jurisdiction in the sense that the English court will, as described by Lord
Wilberforce in the Buttes case, decline from adjudicating as a matter of judicial restraint
or abstention. As I understand the position, a party is not precluded from invoking the
principle by reason of his having taken a step in the action or otherwise having submitted
to the jurisdiction. This appears from the course of proceedings in the Buttes case itself.
No doubt it derives from the fact that, unlike (for example) the privilege embodied in the
principle of state immunity, a principle derived from a policy of judicial restraint or
abstention from adjudicating upon certain affairs of sovereign states cannot sensibly be
subject, as a matter of law, to any such rule, under which a person who would not
otherwise be subject to the jurisdiction of the court may by his own conduct confer on the
court an authority over him which otherwise it would not possess (see Dicey & Morris,
The Conflict of Laws, 12th ed. (1993) p. 310 ). Indeed there may be cases in which the
relevance of the principle may not become apparent until a later stage in the proceedings,
for example in the course of discovery. Again, an act of state in the normal sense—for
example, a legislative act nationalising private property—may, as Mrs. Higgins
submitted, be relied upon by way of defence. If the plaintiff seeks to call in question the
propriety of such an act, the defendant is then entitled to assert that the English court
should decline to do so, notwithstanding that he has already submitted to the jurisdiction
of the English court. From this it follows that Ord. 12, r. 8, has little or no function in
cases of this kind; for a principal purpose of the rule is to ensure that defendants who
wish to object to the jurisdiction can do so without having disqualified themselves by
submitting to the jurisdiction—a trap into which unwary defendants could well have
fallen under the previous procedure (see the note at 12/7–8/1 of The Supreme Court
Practice 1995, vol. 1, p. 118).
I wish to add that, particularly in cases of some complexity, it may be more
appropriate that an invocation of this principle should be considered only after the issues
in the action have been properly defined on the pleadings. The present case falls, in my
opinion, within that category. In all the circumstances, I have come to the conclusion that
the proper course for your Lordships’ House to take in relation to the proceedings against
I.A.C. is as follows. First (as I understand the Court of Appeal to have ordered) the

Conclusion
It follows from what I have said that the appeal by K.A.C. against Iraq should be
dismissed with costs, since the proceedings were not effectively served on Iraq. With
regard to K.A.C.’s claim against I.A.C., proceedings were effectively served upon I.A.C.,
and K.A.C.’s appeal on the issue of state immunity should be allowed to the extent I have
indicated. The order of the Court of Appeal setting aside both the default judgment
entered by K.A.C. against I.A.C. and the orders consequential upon the default judgment
will stand, and the action should now proceed in the Commercial Court.

default judgment against I.A.C. must be set aside, as must also the ruling of Evans J. on
the issue of justiciability. Second, the action should now be remitted to the Commercial
Court, so that it may now proceed against I.A.C. in relation to those parts of K.A.C.’s
claim in respect of which I.A.C. cannot rely upon state immunity. The matter can then be
fully pleaded, in the ordinary way. When this has taken place, it will be for the judge to
decide, in the light of the submissions of the parties, how he should deal with the point on
justiciability raised by I.A.C., having regard to the limited context in which that point is
now set following I.A.C.’s partially successful plea of state immunity. In particular it will
be open to him, if he thinks fit, to order that any points of justiciability as identified on
the pleadings should be disposed of on the trial of a preliminary issue in the action, such a
course not being precluded in the present case by any submission to the jurisdiction on
the part of I.A.C.

“The plaintiffs’ claim is for:

My Lords, my noble and learned friend, Lord Goff of Chieveley, has identified four
issues for consideration. On those labelled A, B and D I agree in all respects with the
orders proposed and the reasons given by my Lords, and need add nothing. Regarding
issue C, I also agree that the claims against I.A.C. comprised in paragraphs (a) and (b) of
the particulars under paragraph 2 of the points of claim are the subject of sovereign
immunity. With regret, however, I must differ from the conclusion that I.A.C. is not
immune in respect of the claims in paragraphs (c) and (d). My reasons can be stated quite
briefly.
For this purpose it is necessary to summarise the course of the action against
I.A.C. Although more than one writ was issued by the plaintiffs the one from which the
present appeal derives was addressed to both Iraq and I.A.C. and was endorsed with
points of claim which I must set out in full, except for the particulars of the value of the
aircraft.

LORD MUSTILL:

I have had the advantage of reading in draft the speech of my noble and learned
friend, Lord Goff of Chieveley. I agree that an order should be made in the terms
proposed by him.

LORD JAUNCEY OF TULLICHETTLE:
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“(1)
An order that the first and/or second defendants deliver to the
plaintiffs the aircraft particularised in paragraph 1 above;
“(2) Damages consequential on the defendants’ wrongful interference;
“(3) Alternatively damages in the amount of the value of the aircraft,
being $630m.
“(4) Interest pursuant to section 35A of the Supreme Court Act 1981;
“(5) Further or other relief;
“(6) Costs.”

“And the plaintiffs claim:

“(a) On 2 August 1990 the second defendants invaded Kuwait, took
control of the aircraft and deprived the plaintiffs of possession and control of,
inter alia, the aircraft particularised above. (b) Between 2 August and 9 August
the aircraft were removed from the airport. (c) On a date or dates between 9
August and 17 September the second defendants unlawfully transferred
possession and control of the aircraft to the first defendants. The stated intention
of the defendants was to incorporate the aircraft within the first defendants’ fleet
and to use them for commercial purposes. (d) The first and second defendants
have continued wrongfully to interfere with the aircraft by their unlawful
possession and control of the aircraft and refusal and/or failure to deliver up the
aircraft to the plaintiffs.
“3. By reason of the said interference the plaintiffs have suffered loss and
damage.
“4. In the premises the plaintiffs are entitled to and claim against the first
and/or second defendants an order for delivery of the aircraft with consequential
damages alternatively payment of the value of the aircraft (being U.S.$630m.) by
way of damages pursuant to section 3 [of the] (Torts Interference with Goods) Act
1977 and at common law.
“5. The plaintiffs further claim interest pursuant to section 35A of the
Supreme Court Act 1981.

“Particulars

[Particulars of the values of the aircraft]
“2. On and/or after 2 August 1990 the first and second defendants
wrongfully interfered and have continued to interfere with the said aircraft.

“1. The plaintiffs are and were at all material times the registered and
beneficial owners of inter alia, eight Airbus 300–310 aircraft and two Boeing 767
aircraft, the insured value of which was $630m.

“Points of Claim

1. (1) A State is immune from the jurisdiction of the courts of the United
Kingdom except as provided in the following provisions of this Part of the Act. …
3. (1) A State is not immune as respects proceedings relating to—
(a) a commercial transaction, entered into by the State; or
(b) an obligation of the State which by virtue of a contract (whether a
commercial transaction or not) falls to be performed wholly or partly in the
United Kingdom.
(2) This section does not apply if the parties to the dispute are States or
have otherwise agreed in writing; and subsection (1)(b) above does not apply if
the contract (not being a commercial transaction) was made in the territory of the
State concerned and the obligation in question is governed by its administrative
law.
(3) In this section ‘commercial transaction’ means —
(a) any contract for the supply of goods or services;
(b) any loan or other transaction for the provision of finance and any
guarantee or indemnity in respect of any such transaction or of any other financial
obligation; and
(c) any other transaction or activity (whether of a commercial, industrial,
financial, professional or other similar character) into which a State enters or in
which it engages otherwise than in the exercise of sovereign authority; but neither
paragraph of subsection (1) above applies to a contract of employment between a
State and an individual.”
14. (1) The immunities and privileges conferred by this Part of this Act
apply to any foreign or commonwealth State other than the United Kingdom; and
references to a State include references to —
(a) the sovereign or other head of that State in his public capacity;
(b) the government of that State; and
(c) any department of that government, but not to any entity (hereafter
referred to as a ‘separate entity’) which is distinct from the executive organs of
the government of the State and capable of suing or being sued.

It will be seen that the plaintiffs claimed two principal items of relief. First, an
order for delivery up of the 10 aircraft, and secondly damages equal to the pleaded value
of the aircraft. After service of the writ on I.A.C. in the manner described by my Lord,
I.A.C. did not give notice of intention to defend. The documents do not disclose exactly
what happened next, but on 11 February 1991 the plaintiffs obtained judgment against
I.A.C. for damages to be assessed. Evidently they had elected to surrender their claim for
delivery-up, and to proceed for damages on the basis that they had been totally deprived
of the aircraft. This is borne out by the evidence adduced on the hearing of the
assessment of damages, which was directed to the market value of the aircraft, and also
by the amount which the master actually awarded, namely U.S.$489,455,380. It appears
that charging orders absolute were subsequently made, together with the appointment of a
receiver.
I turn to the State Immunity Act 1978. Although the whole of Part I of the Act
forms the context to section 3 it is necessary to quote only the following provisions:
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My Lords, I think it clear that sections 3 and 14(2), read together, call for an
inquiry in three stages, which in the context of the present facts may be stated as follows.
First, what “thing” or things alleged to have been done by I.A.C. are the subject of the
proceedings against which I.A.C. claims to be immune? Secondly, did these things
amount to a “commercial transaction” within the extended definition in section 3(3)(c)?
Finally, were these things done by I.A.C. in the exercise of sovereign authority?
As to the first question, although it may in some cases be difficult to be sure
precisely what things alleged to have been done by the defendant are the subject of the
proceedings, particularly if the issue of immunity is raised before the plaintiffs’ claim is
pleaded, there is no such problem here. The statement of claim is perfectly clear, and is of
central importance in identifying and limiting the matters constituting the cause of action
in respect of which the plaintiffs sought a money judgment. I do not however rest simply
on the formulation of the pleading, but rather on the fact that it accurately corresponds
with the real substance of the complaint. The amount is very large and the circumstances
most unusual, but there is nothing recondite about the claim itself. The plaintiffs allege a
proprietary tort which I.A.C. committed by wrongfully remaining in possession of the
aircraft and refusing to give them back, thus causing the plaintiffs to lose their entire
value. It is true that the plaintiffs can point to activities, such as working on the aircraft
and moving them from one place to another, which may, subject to any available
defences, have been wrongful and which might have founded a tortious claim; and if this
had been the real gist of the complaint different considerations might have applied. But
there can be no more convincing demonstration that it was not than the fact that after
obtaining a judgment for damages to be assessed, the plaintiffs led evidence about the
value of the aircraft, and obtained an assessment of nearly U.S.$500m., a sum which
could not possibly represent the financial consequences of the peripheral activities just
mentioned.
Accordingly, at the second stage of the inquiry it must be asked whether, if the
relevant defendant had been the Republic of Iraq, it would have been entitled to
immunity against a claim based on an allegation that the Republic had wrongfully
retained the aircraft and refused to hand them back. Since Iraq is a sovereign and
therefore entitled to a prima facie general immunity under section 1 of the Act, the
answer would be affirmative unless the claim fell within one of the exceptions in Part I,
which in the present instance means section 3. Thus the immunity of Iraq against the
hypothetical claim contemplated by section 14(2)(b) would depend on whether the
retention and non-return of the aircraft was a “commercial transaction.” I venture to think
that without the expanded definition in section 3(3)(c) it could not plausibly be suggested
that the retention of the aircraft was a “transaction” and still less that it was
“commercial.” It was quite simply a wrongful detention, with no commercial attributes.

(2) A separate entity is immune from the jurisdiction of the courts of the
United Kingdom if, and only if —
(a) the proceedings relate to anything done by it in the exercise of
sovereign authority; and
(b) the circumstances are such that a State (or, in the case of proceedings
to which section 10 above applies, a State which is not a party to the Brussels
Convention) would have been so immune.”

The rationale of the common law doctrine of the restricted immunity, of which section 3
is the counterpart, is that where the sovereign chooses to doff his robes and descend into
the market place he must take the rough with the smooth, and having condescended to
engage in mundane commercial activities he must also condescend to submit himself to
an adjudication in a foreign court on whether he has in the course of those activities
undertaken obligations which he has failed to fulfil. A claim of the present kind falls
entirely outside this reasoning. Equally, although the meaning of “commercial
transactions” is broadened by section 3(3)(c) to embrace an “activity” as well as a
“transaction,” the word is qualified by the parenthesis “(whether of a commercial,
industrial, financial, professional or other similar character),” which conforms with the
general policy which I have suggested. In my opinion the plaintiffs’ claim for wrongful
misappropriation is within neither the letter nor the spirit of the commercial exception to
the general immunity of the state.
There remains the third stage of the inquiry, which is whether the retention of the
aircraft was “done by [I.A.C.] in the exercise of sovereign authority.” This is much more
difficult, since a separate entity is not sovereign and has no authority. For my part, I do
not think that section 14(2)(a) can simply be an echo of section 3, or Part I of the Act as a
whole, for otherwise it would duplicate section 14(2)(b): and section 14 as a whole
assumes that the state may be immune in circumstances where an entity is not. The
immunities of the sovereign and of the entity are of an entirely different character. The
former is a matter of status, inherent in the nature of the person or body claiming it, and
all-embracing except where specifically excluded by the Act. By contrast the separate
entity has no status entitling it to a general immunity, and is endowed by section 14 only
with a case-by-case immunity in the situations there described. Moreover, the immunities
differ in extent as well as kind, for there must be many activities of separate entities
which could not on any view be described as done under sovereign authority for the
purposes of section 14(2)(a), but which if done by the sovereign would lie outside the
“commercial transaction” exception, and all the other exceptions in Part I of the Act, and
hence would attract the general immunity under section 1.
Assuming, therefore, that section 14(2)(a) is intended to create an additional
requirement for immunity, one must ask again what is meant by the reference to things
done by the entity in the exercise of a sovereign authority which the entity does not
possess. The best I can do, to convey what I believe to be the flavour of section 14(2)(a),
is to assert that the entity is immune only if in some sense the act, although not done by
the sovereign, is a manifestation of the sovereign’s authority. Looking at the matter in
this way, it is not enough to show that a sovereign act was an essential preliminary to the
conduct by the entity of which the plaintiff complains, for the sovereign quality of the
train of events may have died away by the time that the entity comes to play its part; so it
is not in my opinion sufficient for I.A.C. to claim immunity in respect of items c. and d.
of the particulars just because the conduct of Iraq in the early stages, which put I.A.C. in
a position where the acts in question could be done, may for the sake of argument be
assumed to have had a sovereign character. But in the present case I cannot detect any
change in the character of the successive events. Put at its bluntest and most colourful,
the plaintiffs’ complaint is that the Republic of Iraq stole the aircraft and that I.A.C. is
unlawfully in possession of them. It is not an accident that when this complaint was
clothed in the language of a civil pleading the same cause of action founded on the same

191

In I Congreso del Partido [1983] 1 A.C. 244, 267 Lord Wilberforce gave
guidance as to the way in which the distinction between acts which are and acts which are
not covered by state immunity has to be drawn:

“any other transaction or activity [than a contract of loan of the type specified in
(a) and (b)] (whether of a commercial, industrial, financial, professional or other
similar character) into which a State enters or in which it engages otherwise than
in the exercise of sovereign authority; …”

For the purposes of section 14(2)(b) it is relevant to note that by section 3(1)(b) a
state is not immune as respects proceedings relating to a commercial transaction entered
into by the state. By subsection (3)(c) “commercial transaction” means:

“is immune from the jurisdiction of the courts of the United Kingdom if, and only
if —
(a) the proceedings relate to anything done by it in the exercise of
sovereign authority; and
(b) the circumstances are such that a State (or, in the case of proceedings
to which section 10 above applies, a State which is not a party to the Brussels
Convention) would have been so immune.”

My Lords, I have had the advantage of reading in draft the speech prepared by my
noble and learned friend, Lord Goff of Chieveley. I agree with his conclusions as to the
issues raised in this case save as to one where I consider, contrary to his view, that all the
Lords Justices in the Court of Appeal came to the right result. That issue arises out of the
objection by I.A.C. to the jurisdiction on the ground of sovereign immunity.
I.A.C. is, by virtue of Iraqi Law No. (108) of 1988 a state owned entity,
supervised by the Council of Ministers of Iraq, and having only State officials on its
Board of Directors. Its properties are deemed public property.
By section 14(2) of the State Immunity Act 1978 a “separate entity” (which it is
common ground that I.A.C. is):

LORD SLYNN OF HADLEY:

allegations of fact, and leading to the same monetary claim, was asserted against both
defendants alike: and it appears to me that in this respect the pleader’s instinct was right.
In my opinion I.A.C. was not acting autonomously, but in harness with the Republic of
Iraq, and under the shadow of the sovereign authority by which the latter itself was
acting, so that its acts were a manifestation of that authority.
For these reasons I would for my part hold that all three conditions for the
immunity of I.A.C. are satisfied in relation to the whole of the claim advanced in the writ.
I would therefore propose that the writ and all subsequent proceedings, including the
judgment and the various steps taken by way of execution should be set aside.
Since however I understand that the majority of your Lordships are of a different
opinion on this aspect of the appeal, I concur in the order proposed by my noble and
learned friend, Lord Goff of Chieveley.

“The conclusion which emerges is that in considering, under the ‘restrictive’
theory whether state immunity should be granted or not, the court must consider
the whole context in which the claim against the state is made, with a view to
deciding whether the relevant act(s) upon which the claim is based, should, in that
context, be considered as fairly within an area of activity, trading or commercial,
or otherwise of a private law character, in which the state has chosen to engage, or
whether the relevant act(s) should be considered as having been done outside that
area, and within the sphere of governmental or sovereign activity.”

K.A.C. claimed delivery up of the aircraft, alternatively damages for the
defendants’ wrongful interference, alternatively damages in the value of the aircraft.
The acts done are thus the taking, keeping and using of these 10 aircraft in breach
of the plaintiffs’ right to have them. The acts done by Iraq itself were clearly done either

“(c) On a date or dates between 9 August and 17 September the second
defendants unlawfully transferred possession and control of the aircraft to the first
defendants. The stated intention of the defendants was to incorporate the aircraft into
the first defendants' fleet and to use them for commercial purposes.
“(d) The first and second defendants have continued wrongfully to interfere with
the aircraft by their unlawful possession and control of the aircraft and refusal and/or
failure to deliver up the aircraft to the plaintiffs.”

The facts of the present case as found by the judge are summarised clearly by
Nourse L.J. in the Court of Appeal [1995] 1 Lloyd’s Rep. 25 , 26–27, and I do not repeat
them. Kuwait Airways Corporation (“K.A.C.”) put its claim on the basis that on or after
the 2 August 1990 both I.A.C. (the first defendants) and Iraq (the second defendants)
wrongfully interfered and have continued to interfere with the 10 aircraft concerned. The
first act relied on was the taking control and possession of the aircraft by Iraq on 2
August after the invasion of Kuwait and the second was their removal from Kuwait
airport between 2 and 9 August 1990. I agree with Lord Goff’s analysis of these two
events in relation to the claim for sovereign immunity. I do not consider that it is
seriously arguable that these two acts were not covered by the claim to sovereign
immunity. The difficulty arises in relation to the third and fourth particulars of claim
alleged viz.:

“As a means for determining the distinction between acts jure imperii and jure
gestionis one should rather refer to the nature of the state transaction or the
resulting legal relationships, and not to the motive or purpose of the state activity.
It thus depends on whether the foreign state has acted in exercise of its sovereign
authority, that is in public law, or like a private person, that is in private law.”
(The Empire of Iran case, approved in I Congreso del Partido case [1983] 1 A.C.
244, 263.)

Lord Wilberforce approved what had been said in Claim against the Empire of
Iran Case (1963) 45 I.L.R. 57 , 80:
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by the head of state in his public capacity or by the government of that state within the
meaning of section 14(1) of the Act of 1978 and, subject to the provisions of section
3(3)(c), Iraq was entitled to claim sovereign immunity pursuant to section 1 of that Act.
I.A.C. being a separate entity within the meaning of section 14 is only entitled to claim
immunity if the proceedings relate to anything done by it in the exercise of sovereign
authority. I.A.C. does not have an independent sovereign status; the question is therefore
whether it was acting in the exercise of or pursuant to Iraq’s sovereignty.
On the facts of the present case it seems to me clear that when the Minister of
Transport gave the Director-General of I.A.C. directions to arrange for the airbuses and
the Boeing 767s to be brought to Iraq he was acting on behalf of the head or the
government of the state and his action is one for which the state is immune in the British
courts. When the Director-General received and carried out those directions he was
acting in the exercise of sovereign authority vested in Iraq. The maintenance of the
aircraft was done under the same authority. When Resolution 369 on 9 September vested
those aircraft in I.A.C. on 17 September that was the act of a sovereign state. I.A.C.’s use
of those aircraft subsequently, and in defeasance of K.A.C.’s rights, pursuant to that
decree was an act done in the exercise of Iraq's sovereign authority.
On the facts found by the judge I do not consider that I.A.C. played at any time an
independent role. It flew the aircraft out of Kuwait and it used them because Iraq in the
exercise of its sovereignty told I.A.C. to do so. The intention, it is accepted, all along was
that these aircraft should be seized and used for civil aviation purposes in and from Iraq.
The seizure and detention for that purpose was, however, wholly done pursuant to the
actions of Iraq in its sovereign capacity.
I do not for my part accept that these events can be kept apart and fine distinctions
made as to the moment at which it could be said that I.A.C. was acting independently of
Iraq. To do so on the facts of this case seems to me to be unreal. It was essentially one
transaction decided upon by Iraq and carried out both by Iraq and by I.A.C. under its
authority. Nor do I think that it can be said that if I.A.C. had sold these aircraft to another
airline, because that airline could not rely on a claim for sovereign immunity, therefore
I.A.C. could not do so since it was flying the aircraft on commercial routes even if largely
inside Iraq. The sale to another airline would break the chain of causation between Iraq’s
own acts and the exercise of sovereign authority pursuant to those acts. Though I accept
that in other situations there may arise a change in the characterisation of the acts of the
“separate entity”—it may have gone right outside the exercise of sovereign authority and
be acting autonomously—I do not consider on the facts found that that happened here.
The nature of I.A.C.’s acts remained the same throughout. I do not accept the suggestion
of K.A.C. which is referred to by Legatt L.J. [1995] 1 Lloyd’s Rep. 25, 33 that I.A.C.’s
conversion simply “consisted of one civil airline tortiously interfering with the property
of another civil airline.”
It remains to consider whether “the circumstances are such that a State … would
have been so immune:” section 14(2)(b). This means as I read it—could Iraq claim
sovereign immunity if it or its head of state in his public capacity or the government had
done the acts which I.A.C. did? It could not have claimed such immunity if what was
done was a “commercial transaction entered into by the State” being for present purposes
a transaction or activity into which the state enters or engages otherwise than in the
exercise of sovereign authority. If, as I consider, this whole incident is to be regarded as

LORD NICHOLLS OF BIRKENHEAD:

one—i.e. the seizure, removal and use of the aircraft—then it is plain that it was being
done under sovereign authority and not otherwise. I take the same view if the various
stages have to be separated. If Iraq had used Resolution 369 to vest the title to the aircraft
in the Minister of Transport and his department had flown the aircraft on civil routes that
would have been done as an act of sovereign authority. When the aircraft are vested in
I.A.C. and flown by them that is done in the exercise of sovereign authority.
The provision of the Act of 1978 excluding commercial transactions from acts
properly seen as the exercise of sovereign authority is derived from decisions of the
courts which introduced into the concept of sovereign immunity an exception in order to
prevent sovereigns or sovereign states from avoiding foreign courts investigating their
activities in what were plainly the sort of commercial transactions which could equally be
carried out by other persons. What happened here was totally different. Iraq is not being
sued for carelessly flying an aircraft or running a commercial airline in such a way as to
cause damage to people or property. It is being sued because of the direct consequences
of its act of aggression towards Kuwait, the seizure of K.A.C.’s aircraft and their
subsequent detention and use. That is not in any sense the kind of commercial transaction
contemplated by the restricted immunity doctrine; it is certainly not within the words in
section 3(3)(c) “(whether of a commercial, industrial, financial, professional or other
similar character).” I would therefore for my part uphold I.A.C.’s objection to the
jurisdiction on this basis.

My Lords, for the reasons set out in the speech of my noble and learned friend, Lord Goff
of Chieveley, I agree that an order should be made in the terms proposed by him.
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assurances of non-repetition  Sixth submission not upheld.

Germany’s final submissions and the remedies sought.
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as Deputy-Agent;
Mr. Antonis Bredimas, Professor of International Law, National and Kapodistrian University
of Athens,
as Counsel and Advocate;
Ms Maria-Daniella Marouda, Lecturer in International Law, Panteion University of Athens,

Mr. Giacomo Aiello, State Advocate,

H.E. Mr. Franco Giordano, Ambassador of the Italian Republic to the Kingdom of the
Netherlands,

as Co-Agents;

Mr. Luigi Condorelli, Professor of International Law, University of Florence,

as Counsel,

H.E. Mr. Ioannis Economides, Ambassador of the Hellenic Republic to the Kingdom of the
Netherlands,

as Agent;

Mr. Stelios Perrakis, Professor of International and European Institutions, Panteion
University of Athens,

as Agent;

H.E. Mr. Paolo Pucci di Benisichi, Ambassador and State Counsellor,

represented by

the Italian Republic,

represented by

and

with, as State permitted to intervene in the case,

Ms Fiona Kaltenborn,

the Hellenic Republic,

as Advisers,

as Advisers;

as Assistant,

Ms Francesca De Vittor, International Law Researcher, University of Macerata,

Mr. Mel Marquis, Professor of Law, European University Institute, Florence,

Ms Sarah Negro, First Secretary, Embassy of Italy in the Kingdom of the Netherlands,

Mr. Roberto Bellelli, Legal Adviser, Embassy of Italy in the Kingdom of the Netherlands,

Mr. Guido Cerboni, Minister Plenipotentiary, Co-ordinator for the countries of Central and
Western Europe, Directorate-General for the European Union, Ministry of Foreign
Affairs,

Mr. Giorgio Marrapodi, Minister Plenipotentiary, Head of the Service for Legal Affairs,
Ministry of Foreign Affairs,

as Counsel and Advocates;

Mr. Salvatore Zappalà, Professor of International Law, University of Catania, Legal Adviser,
Permanent Mission of Italy to the United Nations,

Mr. Paolo Palchetti, Associate Professor of International Law, University of Macerata,

Mr. Pierre-Marie Dupuy, Professor of International Law, Graduate Institute of International
and Development Studies, Geneva, and University of Paris II (Panthéon-Assas),
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Mr. Robert Kolb, Professor of Public International Law at the University of Geneva,

Mr. Andrea Gattini, Professor of Public International Law at the University of Padua,
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6. On 13 January 2011, the Hellenic Republic (hereinafter “Greece”) filed in the Registry an
Application for permission to intervene in the case pursuant to Article 62 of the Statute. In its
Application, Greece indicated that it “[did] not seek to become a party to the case”.

5. By an Order of 6 July 2010, the Court decided that the counter-claim presented by Italy
was inadmissible as such under Article 80, paragraph 1, of the Rules of Court. By the same Order,
the Court authorized Germany to submit a Reply and Italy to submit a Rejoinder, and fixed
14 October 2010 and 14 January 2011 respectively as the time-limits for the filing of those
pleadings; those pleadings were duly filed within the time-limits so prescribed.

4. By an Order of 29 April 2009, the Court fixed 23 June 2009 as the time-limit for the filing
of the Memorial of Germany and 23 December 2009 as the time-limit for the filing of the
Counter-Memorial of Italy; those pleadings were duly filed within the time-limits so prescribed.
The Counter-Memorial of Italy included a counter-claim “with respect to the question of the
reparation owed to Italian victims of grave violations of international humanitarian law committed
by forces of the German Reich”.

3. Since the Court included upon the Bench no judge of Italian nationality, Italy exercised its
right under Article 31, paragraph 2, of the Statute to choose a judge ad hoc to sit in the case: it
chose Mr. Giorgio Gaja.

2. Under Article 40, paragraph 2, of the Statute, the Registrar immediately communicated the
Application to the Government of Italy; and, pursuant to paragraph 3 of that Article, all other
States entitled to appear before the Court were notified of the Application.

As a basis for the jurisdiction of the Court, Germany, in its Application, invoked Article 1 of
the European Convention for the Peaceful Settlement of Disputes of 29 April 1957.

1. On 23 December 2008, the Federal Republic of Germany (hereinafter “Germany”) filed in
the Registry of the Court an Application instituting proceedings against the Italian Republic
(hereinafter “Italy”) in respect of a dispute originating in “violations of obligations under
international law” allegedly committed by Italy through its judicial practice “in that it has failed to
respect the jurisdictional immunity which . . . Germany enjoys under international law”.

delivers the following Judgment:

after deliberation,

composed as above,

THE COURT,
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12. Under Article 53, paragraph 2, of its Rules, the Court, after ascertaining the views of the
Parties, decided that copies of the pleadings and documents annexed would be made available to
the public at the opening of the oral proceedings. After consulting the Parties and Greece, the
Court decided that the same should apply to the written statement of the intervening State and the
written observations of Germany on that statement.

11. The written statement of Greece and the written observations of Germany were duly filed
within the time-limits so fixed. By a letter dated 1 September 2011, the Agent of Italy indicated
that the Italian Republic would not be presenting observations on the written statement of Greece at
that stage of the proceedings, but reserved “its position and right to address certain points raised in
the written statement, as necessary, in the course of the oral proceedings”. The Registry duly
transmitted to the Parties a copy of the written statement of Greece; it transmitted to Italy and
Greece a copy of the written observations of Germany.

10. By an Order of 4 July 2011, the Court authorized Greece to intervene in the case as a
non-party, in so far as this intervention was limited to the decisions of Greek courts which were
declared by Italian courts as enforceable in Italy. The Court further fixed the following time-limits
for the filing of the written statement and the written observations referred to in Article 85,
paragraph 1, of the Rules of Court: 5 August 2011 for the written statement of Greece and
5 September 2011 for the written observations of Germany and Italy on that statement.

9. In light of Article 84, paragraph 2, of the Rules of Court, and taking into account the fact
that neither Party filed an objection, the Court decided that it was not necessary to hold hearings on
the question whether Greece’s Application for permission to intervene should be granted. The
Court nevertheless decided that Greece should be given an opportunity to comment on the
observations of the Parties and that the latter should be allowed to submit additional written
observations on the question. The Court fixed 6 May 2011 as the time-limit for the submission by
Greece of its own written observations on those of the Parties, and 6 June 2011 as the time-limit for
the submission by the Parties of additional observations on Greece’s written observations. The
observations of Greece and the additional observations of the Parties were submitted within the
time-limits thus fixed. The Registry duly transmitted to the Parties a copy of the observations of
Greece; it transmitted to each of the Parties a copy of the other’s additional observations and to
Greece copies of the additional observations of both Parties.

8. Germany and Italy each submitted written observations on Greece’s Application for
permission to intervene within the time-limit thus fixed. The Registry transmitted to each Party a
copy of the other’s observations, and copies of the observations of both Parties to Greece.

7. In accordance with Article 83, paragraph 1, of the Rules of Court, the Registrar, by letters
dated 13 January 2011, transmitted certified copies of the Application for permission to intervene
to the Government of Germany and the Government of Italy, which were informed that the Court
had fixed 1 April 2011 as the time-limit for the submission of their written observations on that
Application. The Registrar also transmitted, under paragraph 2 of the same Article, a copy of the
Application to the Secretary-General of the United Nations.
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Mr. Giacomo Aiello,
Mr. Luigi Condorelli,
Mr. Salvatore Zappalà,
Mr. Paolo Palchetti,
Mr. Pierre-Marie Dupuy.

Mr. Stelios Perrakis,
Mr. Antonis Bredimas.

For Italy:

For Greece:

(3) by declaring Greek judgments based on occurrences similar to those defined above
in request No. 1 enforceable in Italy, committed a further breach of Germany’s
jurisdictional immunity.

(2) by taking measures of constraint against ‘Villa Vigoni’, German State property
used for government non-commercial purposes, also committed violations of
Germany’s jurisdictional immunity;

(1) by allowing civil claims based on violations of international humanitarian law by
the German Reich during World War II from September 1943 to May 1945, to be
brought against the Federal Republic of Germany, committed violations of
obligations under international law in that it has failed to respect the jurisdictional
immunity which the Federal Republic of Germany enjoys under international law;

“Germany prays the Court to adjudge and declare that the Italian Republic:

15. In its Application, Germany made the following requests:

*

14. At the hearings questions were put by Members of the Court to the Parties and to Greece,
as intervening State, to which replies were given in writing. The Parties submitted written
comments on those written replies.

Ms Susanne Wasum-Rainer,
Mr. Christian Tomuschat,
Mr. Andrea Gattini,
Mr. Robert Kolb.

For Germany:

13. Public hearings were held from 12 to 16 September 2011, at which the Court heard the
oral arguments and replies of:
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(5) the Italian Republic must, by means of its own choosing, take any and all steps to
ensure that all the decisions of its courts and other judicial authorities infringing
Germany’s sovereign immunity become unenforceable;

(4) the Italian Republic’s international responsibility is engaged;

Accordingly, the Federal Republic of Germany prays the Court to adjudge and
declare that

(3) by declaring Greek judgments based on occurrences similar to those defined above
in request No. 1 enforceable in Italy, committed a further breach of Germany’s
jurisdictional immunity.

(2) by taking measures of constraint against ‘Villa Vigoni’, German State property
used for government non-commercial purposes, also committed violations of
Germany’s jurisdictional immunity;

(1) by allowing civil claims based on violations of international humanitarian law by
the German Reich during World War II from September 1943 to May 1945, to be
brought against the Federal Republic of Germany, committed violations of
obligations under international law in that it has failed to respect the jurisdictional
immunity which the Federal Republic of Germany enjoys under international law;

“Germany prays the Court to adjudge and declare that the Italian Republic:

in the Memorial and in the Reply:

On behalf of the Government of Germany,

16. In the course of the written proceedings the following submissions were presented by the
Parties:

(6) the Italian Republic must take any and all steps to ensure that in the future Italian
courts do not entertain legal actions against Germany founded on the occurrences
described in request No. 1 above.”

(5) the Italian Republic must, by means of its own choosing, take any and all steps to
ensure that all the decisions of its courts and other judicial authorities infringing
Germany’s sovereign immunity become unenforceable;

(4) the Italian Republic’s international responsibility is engaged;

Accordingly, the Federal Republic of Germany prays the Court to adjudge and
declare that
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(6) the Italian Republic must take any and all steps to ensure that in the future Italian
courts do not entertain legal actions against Germany founded on the occurrences
described in request No. 1 above.”

(5) the Italian Republic must, by means of its own choosing, take any and all steps to
ensure that all the decisions of its courts and other judicial authorities infringing
Germany’s sovereign immunity become unenforceable; and

(4) the Italian Republic’s international responsibility is engaged;

Accordingly, the Federal Republic of Germany respectfully requests the Court
to adjudge and declare that:

(3) by declaring Greek judgments based on occurrences similar to those defined
above in request No. 1 enforceable in Italy, committed a further breach of
Germany’s jurisdictional immunity.

(2) by taking measures of constraint against ‘Villa Vigoni’, German State property
used for government non-commercial purposes, also committed violations of
Germany’s jurisdictional immunity;

(1) by allowing civil claims based on violations of international humanitarian law by
the German Reich during World War II between September 1943 and May 1945
to be brought against the Federal Republic of Germany, committed violations of
obligations under international law in that it has failed to respect the jurisdictional
immunity which the Federal Republic of Germany enjoys under international
law;

“Germany respectfully requests the Court to adjudge and declare that the Italian
Republic:

On behalf of the Government of Germany,

17. At the oral proceedings, the following submissions were presented by the Parties:

“On the basis of the facts and arguments set out [in Italy’s Counter-Memorial
and Rejoinder], and reserving its right to supplement or amend these Submissions,
Italy respectfully requests that the Court adjudge and declare that all the claims of
Germany are rejected.”

in the Counter-Memorial and in the Rejoinder:

On behalf of the Government of Italy,

(6) the Italian Republic must take any and all steps to ensure that in the future Italian
courts do not entertain legal actions against Germany founded on the occurrences
described in request No. 1 above”;
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*

*
*

The Greek Government considers that the effect of the judgment that [the]
Court will hand down in this case concerning jurisdictional immunity will be of major
importance, primarily to the Italian legal order and certainly to the Greek legal order.”

................................................................

“A decision of the International Court of Justice on the effects of the principle
of jurisdictional immunity of States when faced with a jus cogens rule of international
law  such as the prohibition on violation of fundamental rules of humanitarian
law  will guide the Greek courts . . . It will thus have a significant effect on pending
and potential lawsuits brought by individuals before those courts.

19. At the end of the oral observations submitted by it with respect to the subject-matter of
the intervention in accordance with Article 85, paragraph 3, of the Rules of Court, Greece stated
inter alia:

Further, an ICJ decision on the effects of the principle of jurisdictional
immunity of States when faced with a jus cogens rule of international law  such as
the prohibition on violation of fundamental rules of humanitarian law  will guide
the Greek courts in this regard. It will thus have a significant effect on pending and
potential lawsuits brought by individuals before those courts.”

................................................................

“that the effect of the judgment that the ICJ will hand down in this case concerning the
jurisdictional immunity of the State will be of major importance to the Italian legal
order and certainly to the Greek legal order.

18. At the end of the written statement submitted by it in accordance with Article 85,
paragraph 1, of the Rules of Court, Greece stated inter alia:

*

“[F]or the reasons given in [its] written and oral pleadings, [Italy requests] that
the Court adjudge and hold the claims of the Applicant to be unfounded. This request
is subject to the qualification that . . . Italy has no objection to any decision by the
Court obliging Italy to ensure that the mortgage on Villa Vigoni inscribed at the land
registry is cancelled.”

On behalf of the Government of Italy,
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4. Without prejudice to these and to any other dispositions in favour of Italy and
Italian nationals by the Powers occupying Germany, Italy waives on its own behalf
and on behalf of Italian nationals all claims against Germany and German nationals
outstanding on May 8, 1945, except those arising out of contracts and other
obligations entered into, and rights acquired, before September 1, 1939. This waiver
shall be deemed to include debts, all inter-governmental claims in respect of
arrangements entered into in the course of the war, and all claims for loss or damage
arising during the war.”

3. The restoration and restitution of Italian property in Germany shall be
effected in accordance with measures which will be determined by the Powers in
occupation of Germany.

2. Identifiable property of Italy and of Italian nationals removed by force or
duress from Italian territory to Germany by German forces or authorities after
September 3, 1943, shall be eligible for restitution.

“1. From the coming into force of the present Treaty property in Germany of
Italy and of Italian nationals shall no longer be treated as enemy property and all
restrictions based on such treatment shall be removed.

22. On 10 February 1947, in the aftermath of the Second World War, the Allied Powers
concluded a Peace Treaty with Italy, regulating, in particular, the legal and economic consequences
of the war with Italy. Article 77 of the Peace Treaty reads as follows:

1. The Peace Treaty of 1947

21. In June 1940, Italy entered the Second World War as an ally of the German Reich. In
September 1943, following the removal of Mussolini from power, Italy surrendered to the Allies
and, the following month, declared war on Germany. German forces, however, occupied much of
Italian territory and, between October 1943 and the end of the War, perpetrated many atrocities
against the population of that territory, including massacres of civilians and the deportation of large
numbers of civilians for use as forced labour. In addition, German forces took prisoner, both inside
Italy and elsewhere in Europe, several hundred thousand members of the Italian armed forces.
Most of these prisoners (hereinafter the “Italian military internees”) were denied the status of
prisoner of war and deported to Germany and German-occupied territories for use as forced labour.

20. The Court finds it useful at the outset to describe briefly the historical and factual
background of the case which is largely uncontested between the Parties.

I. HISTORICAL AND FACTUAL BACKGROUND

- 13 -

“for the benefit of Italian nationals who, on grounds of their race, faith or ideology
were subjected to National-Socialist measures of persecution and who, as a result of
those persecution measures, suffered loss of liberty or damage to their health, and for
the benefit of the dependents of those who died in consequence of such measures”.

25. The second Agreement, which entered into force on 31 July 1963, concerned
“Compensation for Italian nationals subjected to National-Socialist measures of persecution”. By
virtue of this Agreement, the Federal Republic of Germany undertook to pay compensation to
Italian nationals affected by those measures. Under Article 1 of that Agreement, Germany agreed
to pay Italy forty million Deutsche marks

(2) The Italian Government shall indemnify the Federal Republic of Germany and
German natural or legal persons for any possible judicial proceedings or other
legal action by Italian natural or legal persons in relation to the abovementioned
claims.”

“(1) The Italian Government declares all outstanding claims on the part of the Italian
Republic or Italian natural or legal persons against the Federal Republic of
Germany or German natural or legal persons to be settled to the extent that they
are based on rights and circumstances which arose during the period from
1 September 1939 to 8 May 1945.

24. On 2 June 1961, two Agreements were concluded between the Federal Republic of
Germany and Italy. The first Agreement, which entered into force on 16 September 1963,
concerned the “Settlement of certain property-related, economic and financial questions”. Under
Article 1 of that Agreement, Germany paid compensation to Italy for “outstanding questions of an
economic nature”. Article 2 of the Agreement provided as follows:

3. The 1961 Agreements

23. In 1953, the Federal Republic of Germany adopted the Federal Compensation Law
Concerning Victims of National Socialist Persecution (Bundesentschädigungsgesetz (BEG)) in
order to compensate certain categories of victims of Nazi persecution. Many claims by Italian
nationals under the Federal Compensation Law were unsuccessful, either because the claimants
were not considered victims of national Socialist persecution within the definition of the Federal
Compensation Law, or because they had no domicile or permanent residence in Germany, as
required by that Law. The Federal Compensation Law was amended in 1965 to cover claims by
persons persecuted because of their nationality or their membership in a non-German ethnic group,
while requiring that the persons in question had refugee status on 1 October 1953. Even after the
Law was amended in 1965, many Italian claimants still did not qualify for compensation because
they did not have refugee status on 1 October 1953. Because of the specific terms of the Federal
Compensation Law as originally adopted and as amended in 1965, claims brought by victims
having foreign nationality were generally dismissed by the German courts.

2. The Federal Compensation Law of 1953
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A group of former Italian military internees filed an application against Germany before the
European Court of Human Rights on 20 December 2004. On 4 September 2007, a Chamber of that
Court declared that the application was “incompatible ratione materiae” with the provisions of the
Convention on the Protection of Human Rights and Fundamental Freedoms and its protocols and
therefore was declared inadmissible (Associazione Nazionale Reduci and 275 others v. Germany,
decision of 4 September 2007, Application No. 45563/04).

Thousands of former Italian military internees, who, as noted above, had been denied the
status of prisoner of war by the German Reich (see paragraph 21), applied for compensation under
the 2000 Federal Law. In 2001, the German authorities took the view that, under the rules of
international law, the German Reich had not been able unilaterally to change the status of the
Italian military internees from prisoners of war to that of civilian workers. Therefore, according to
the German authorities, the Italian military internees had never lost their prisoner-of-war status,
with the result that they were excluded from the benefits provided under the 2000 Federal Law. On
this basis, an overwhelming majority of requests for compensation lodged by Italian military
internees was rejected. Attempts by former Italian military internees to challenge that decision and
seek redress in the German courts were unsuccessful. In a number of decisions, German courts
ruled that the individuals in question were not entitled to compensation under the 2000 Federal
Law because they had been prisoners of war. On 28 June 2004, a Chamber of the German
Constitutional Court (Bundesverfassungsgericht) held that Article 11, paragraph 3, of the 2000
Federal Law, which excluded reparation for prisoners of war, did not violate the right to equality
before the law guaranteed by the German Constitution, and that public international law did not
establish an individual right to compensation for forced labour.

26. On 2 August 2000, a Federal Law was adopted in Germany, establishing a
“Remembrance, Responsibility and Future” Foundation (hereinafter the “2000 Federal Law”) to
make funds available to individuals who had been subjected to forced labour and “other injustices
from the National Socialist period” (Sec. 2, para. 1). The Foundation did not provide money
directly to eligible individuals under the 2000 Federal Law but instead to “partner organizations”,
including the International Organization for Migration in Geneva. Article 11 of the 2000 Federal
Law placed certain limits on entitlement to compensation. One effect of this provision was to
exclude from the right to compensation those who had had the status of prisoner of war, unless they
had been detained in concentration camps or came within other specified categories. The reason
given in the official commentary to this provision, which accompanied the draft Law, was that
prisoners of war “may, according to the rules of international law, be put to work by the detaining
power” [translation by the Registry] (Bundestagsdrucksache 14/3206, 13 April 2000).

4. Law establishing the “Remembrance, Responsibility and Future” Foundation

“Without prejudice to any rights of Italian nationals based on German
compensation legislation, the payment provided for in Article 1 shall constitute final
settlement between the Federal Republic of Germany and the Italian Republic of all
questions governed by the present Treaty.”

Article 3 of that Agreement provided as follows:
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29. The Italian Court of Cassation also confirmed the reasoning of the Ferrini Judgment in a
different context in proceedings brought against Mr. Max Josef Milde, a member of the “Hermann
Göring” division of the German armed forces, who was charged with participation in massacres
committed on 29 June 1944 in Civitella in Val di Chiana, Cornia and San Pancrazio in Italy. The
Military Court of La Spezia (Tribunale Militare di La Spezia) sentenced Mr. Milde in absentia to
life imprisonment and ordered Mr. Milde and Germany, jointly and severally, to pay reparation to
the successors in title of the victims of the massacre who appeared as civil parties in the
proceedings (judgment of 10 October 2006 (registered on 2 February 2007)). Germany appealed to

28. Following the Ferrini Judgment of the Italian Court of Cassation dated 11 March 2004,
twelve claimants brought proceedings against Germany in the Court of Turin (Tribunale di Torino)
on 13 April 2004 in the case concerning Giovanni Mantelli and others. On 28 April 2004,
Liberato Maietta filed a case against Germany before the Court of Sciacca (Tribunale di Sciacca).
In both cases, which relate to acts of deportation to, and forced labour in, Germany which took
place between 1943 and 1945, an interlocutory appeal requesting a declaration of lack of
jurisdiction (“regolamento preventivo di giurisdizione”) was filed by Germany before the Italian
Court of Cassation. By two Orders of 29 May 2008 issued in the Giovanni Mantelli and others and
the Liberato Maietta cases (Italian Court of Cassation, Order No. 14201 (Mantelli) Foro italiano,
Vol. 134, 2009, I, p. 1568); Order No. 14209 (Maietta) Rivista di diritto internazionale, Vol. 91,
2008, p. 896), the Italian Court of Cassation confirmed that the Italian courts had jurisdiction over
the claims against Germany. A number of similar claims against Germany are currently pending
before Italian courts.

27. On 23 September 1998, Mr. Luigi Ferrini, an Italian national who had been arrested in
August 1944 and deported to Germany, where he was detained and forced to work in a munitions
factory until the end of the war, instituted proceedings against the Federal Republic of Germany in
the Court of Arezzo (Tribunale di Arezzo) in Italy. On 3 November 2000, the Court of Arezzo
decided that Mr. Luigi Ferrini’s claim was inadmissible because Germany, as a sovereign State,
was protected by jurisdictional immunity. By a judgment of 16 November 2001, registered on
14 January 2002, the Court of Appeal of Florence (Corte di Appello di Firenze) dismissed the
appeal of the claimant on the same grounds. On 11 March 2004, the Italian Court of Cassation
(Corte di Cassazione) held that Italian courts had jurisdiction over the claims for compensation
brought against Germany by Mr. Luigi Ferrini on the ground that immunity does not apply in
circumstances in which the act complained of constitutes an international crime (Ferrini v. Federal
Republic of Germany, Decision No. 5044/2004 (Rivista di diritto internazionale, Vol. 87, 2004,
p. 539; International Law Reports (ILR), Vol. 128, p. 658)). The case was then referred back to
the Court of Arezzo, which held in a judgment dated 12 April 2007 that, although it had
jurisdiction to entertain the case, the claim to reparation was time-barred. The judgment of the
Court of Arezzo was reversed on appeal by the Court of Appeal of Florence, which held in a
judgment dated 17 February 2011 that Germany should pay damages to Mr. Luigi Ferrini as well as
his case-related legal costs incurred in the course of the judicial proceedings in Italy. In particular,
the Court of Appeal of Florence held that jurisdictional immunity is not absolute and cannot be
invoked by a State in the face of acts by that State which constitute crimes under international law.

A. Cases involving Italian nationals

5. Proceedings before Italian courts
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33. The Greek claimants then sought to enforce the judgments of the Greek courts in the
Distomo case in Italy. The Court of Appeal of Florence held in a decision dated 2 May 2005
(registered on 5 May 2005) that the order contained in the judgment of the Hellenic Supreme

32. The Greek claimants brought proceedings before the German courts in order to enforce
in Germany the judgment rendered on 25 September 1997 by the Greek Court of First Instance of
Livadia, as confirmed on 4 May 2000 by the Hellenic Supreme Court. In its judgment of
26 June 2003, the German Federal Supreme Court (Bundesgerichtshof) held that those Greek
judicial decisions could not be recognized within the German legal order because they had been
given in breach of Germany’s entitlement to State immunity (Greek citizens v. Federal Republic of
Germany, case No. III ZR 245/98, Neue Juristische Wochenschrift (NJW), 2003, p. 3488; ILR,
Vol. 129, p. 556).

31. The claimants in the Distomo case brought proceedings against Greece and Germany
before the European Court of Human Rights alleging that Germany and Greece had violated
Article 6, paragraph 1, of the Convention for the Protection of Human Rights and Fundamental
Freedoms and Article 1 of Protocol No. 1 to that Convention by refusing to comply with the
decision of the Court of First Instance of Livadia dated 25 September 1997 (as to Germany) and
failing to permit execution of that decision (as to Greece). In its decision of 12 December 2002, the
European Court of Human Rights, referring to the rule of State immunity, held that the claimants’
application was inadmissible (Kalogeropoulou and others v. Greece and Germany, Application
No. 59021/00, Decision of 12 December 2002, ECHR Reports 2002-X, p. 417; ILR, Vol. 129,
p. 537).

30. On 10 June 1944, during the German occupation of Greece, German armed forces
committed a massacre in the Greek village of Distomo, involving many civilians. In 1995,
relatives of the victims of the massacre who claimed compensation for loss of life and property
commenced proceedings against Germany. The Greek Court of First Instance (Protodikeio) of
Livadia rendered a judgment in default on 25 September 1997 (and read out in court on
30 October 1997) against Germany and awarded damages to the successors in title of the victims of
the massacre. Germany’s appeal of that judgment was dismissed by the Hellenic Supreme Court
(Areios Pagos) on 4 May 2000 (Prefecture of Voiotia v. Federal Republic of Germany, case
No. 11/2000 (ILR, Vol. 129, p. 513) (the Distomo case)). Article 923 of the Greek Code of Civil
Procedure requires authorization from the Minister for Justice to enforce a judgment against a
foreign State in Greece. That authorization was requested by the claimants in the Distomo case but
was not granted. As a result, the judgments against Germany have remained unexecuted in Greece.

Germany requests the Court, in substance, to find that Italy has failed to respect the
jurisdictional immunity which Germany enjoys under international law by allowing civil claims to
be brought against it in the Italian courts, seeking reparation for injuries caused by violations of
international humanitarian law committed by the German Reich during the Second World War;

37. The submissions presented to the Court by Germany have remained unchanged
throughout the proceedings (see paragraphs 15, 16 and 17 above).

II. THE SUBJECT-MATTER OF THE DISPUTE AND THE
JURISDICTION OF THE COURT

36. Following the institution of proceedings in the Distomo case in 1995, another case was
brought against Germany by Greek nationals before Greek courts  referred to as the Margellos
case  involving claims for compensation for acts committed by German forces in the Greek
village of Lidoriki in 1944. In 2001, the Hellenic Supreme Court referred that case to the Special
Supreme Court (Anotato Eidiko Dikastirio), which, in accordance with Article 100 of the
Constitution of Greece, has jurisdiction in relation to “the settlement of controversies regarding the
determination of generally recognized rules of international law” [translation by the Registry],
requesting it to decide whether the rules on State immunity covered acts referred to in the
Margellos case. By a decision of 17 September 2002, the Special Supreme Court found that, in the
present state of development of international law, Germany was entitled to State immunity
(Margellos v. Federal Republic of Germany, case No. 6/2002, ILR, Vol. 129, p. 525).

35. On 7 June 2007, the Greek claimants, pursuant to the decision by the Court of Appeal of
Florence of 13 June 2006, registered with the Como provincial office of the Italian Land Registry
(Agenzia del Territorio) a legal charge (ipoteca giudiziale) over Villa Vigoni, a property of the
German State near Lake Como. The State Legal Service for the District of Milan (Avvocatura
Distrettuale dello Stato di Milano), in a submission dated 6 June 2008 and made before the Court
of Como (Tribunale di Como), maintained that the charge should be cancelled. Under Decree-Law
No. 63 of 28 April 2010, Law No. 98 of 23 June 2010 and Decree-Law No. 216 of
29 December 2011, the legal charge was suspended pending the decision of the International Court
of Justice in the present case.

34. Concerning the question of reparations to be paid to Greek claimants by Germany, the
Court of Appeal of Florence declared, by a decision dated 13 June 2006 (registered on
16 June 2006), that the judgment of the Court of First Instance of Livadia dated 25 September 1997
was enforceable in Italy. In a judgment dated 21 October 2008 (registered on 25 November 2008),
the Court of Appeal of Florence rejected the objection by the German Government against the
decision of 13 June 2006. The Italian Court of Cassation, in a judgment dated 12 January 2011
(registered on 20 May 2011), confirmed the ruling of the Court of Appeal of Florence.

Court, imposing an obligation on Germany to reimburse the legal expenses for the judicial
proceedings before that Court, was enforceable in Italy. In a decision dated 6 February 2007
(registered on 22 March 2007), the Court of Appeal of Florence rejected the objection raised by
Germany against the decision of 2 May 2005 (Foro italiano, Vol. 133, 2008, I, p. 1308). The
Italian Court of Cassation, in a judgment dated 6 May 2008 (registered on 29 May 2008),
confirmed the ruling of the Court of Appeal of Florence (Rivista di diritto internazionale, Vol. 92,
2009, p. 594).

the Military Court of Appeals in Rome (Corte Militare di Appello di Roma) against that part of the
decision, which condemned it. On 18 December 2007 the Military Court of Appeals dismissed the
appeal. In a judgment of 21 October 2008 (registered on 13 January 2009), the Italian Court of
Cassation rejected Germany’s argument of lack of jurisdiction and confirmed its reasoning in the
Ferrini Judgment that in cases of crimes under international law, the jurisdictional immunity of
States should be set aside (Rivista di diritto internazionale, Vol. 92, 2009, p. 618).

B. Cases involving Greek nationals
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“The High Contracting Parties shall submit to the judgement of the International
Court of Justice all international legal disputes which may arise between them
including, in particular, those concerning:

41. Germany’s Application was filed on the basis of the jurisdiction conferred on the Court
by Article 1 of the European Convention for the Peaceful Settlement of Disputes, under the terms
of which:

Nevertheless, according to well-established jurisprudence, the Court “must . . . always be
satisfied that it has jurisdiction, and must if necessary go into the matter proprio motu” (Appeal
Relating to the Jurisdiction of the ICAO Council (India v. Pakistan), Judgment, I.C.J.
Reports 1972, p. 52, para. 13).

40. Italy has raised no objection of any kind regarding the jurisdiction of the Court or the
admissibility of the Application.

39. The subject-matter of a dispute brought before the Court is delimited by the claims
submitted to it by the parties. In the present case, since there is no longer any counter-claim before
the Court and Italy has requested the Court to “adjudge Germany’s claims to be unfounded”, it is
those claims that delimit the subject-matter of the dispute which the Court is called upon to settle.
It is in respect of those claims that the Court must determine whether it has jurisdiction to entertain
the case.

*

In its Counter-Memorial, Italy submitted a counter-claim “with respect to the question of the
reparation owed to Italian victims of grave violations of international humanitarian law committed
by forces of the German Reich”; this claim was dismissed by the Court’s Order of 6 July 2010, on
the grounds that it did not fall within the jurisdiction of the Court and was consequently
inadmissible under Article 80, paragraph 1, of the Rules of Court (see paragraph 5 above).

38. Italy, for its part, requests the Court to adjudge Germany’s claims to be unfounded and
therefore to reject them, apart from the submission regarding the measures of constraint taken
against Villa Vigoni, on which point the Respondent indicates to the Court that it would have no
objection to the latter ordering it to bring the said measures to an end.

that Italy has also violated Germany’s immunity by taking measures of constraint against Villa
Vigoni, German State property situated in Italian territory; and that it has further breached
Germany’s jurisdictional immunity by declaring enforceable in Italy decisions of Greek civil courts
rendered against Germany on the basis of acts similar to those which gave rise to the claims
brought before Italian courts. Consequently, the Applicant requests the Court to declare that Italy’s
international responsibility is engaged and to order the Respondent to take various steps by way of
reparation.
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According to Italy, a link exists between the question of Germany’s performance of its
obligation to make reparation to the victims and that of the jurisdictional immunity which Germany
might rely on before the foreign courts to which those victims apply, in the sense that a State which
fails to perform its obligation to make reparation to the victims of grave violations of international
humanitarian law, and which offers those victims no effective means of claiming the reparation to
which they may be entitled, would be deprived of the right to invoke its jurisdictional immunity
before the courts of the State of the victims’ nationality.

45. The Parties, who have not disagreed on the analysis set out above, have on the other hand
debated the extent of the Court’s jurisdiction in a quite different context, that of some of the
arguments put forward by Italy in its defence and relating to the alleged non-performance by
Germany of its obligation to make reparation to the Italian and Greek victims of the crimes
committed by the German Reich in 1943-1945.

44. The clause in the above-mentioned Article 27 imposing a limitation ratione temporis is not
applicable to Germany’s claims: the dispute which those claims concern does not “relat[e] to facts or
situations prior to the entry into force of th[e] Convention as between the parties to the dispute”, i.e.,
prior to 18 April 1961. The “facts or situations” which have given rise to the dispute before the Court
are constituted by Italian judicial decisions that denied Germany the jurisdictional immunity which it
claimed, and by measures of constraint applied to property belonging to Germany. Those decisions
and measures were adopted between 2004 and 2011, thus well after the European Convention for the
Peaceful Settlement of Disputes entered into force as between the Parties. It is true that the
subject-matter of the disputes to which the judicial proceedings in question relate is reparation for the
injury caused by actions of the German armed forces in 1943-1945. Germany’s complaint before the
Court, however, is not about the treatment of that subject-matter in the judgments of the Italian courts;
its complaint is solely that its immunities from jurisdiction and enforcement have been violated.
Defined in such terms, the dispute undoubtedly relates to “facts or situations” occurring entirely after
the entry into force of the Convention as between the Parties. Italy has thus rightly not sought to
argue that the dispute brought before the Court by Germany falls wholly or partly within the
limitation ratione temporis under the above-mentioned Article 27. The Court has jurisdiction to deal
with the dispute.

43. The claims submitted to the Court by Germany certainly relate to “international legal
disputes” within the meaning of Article 1 as cited above, between two States which, as has just been
said, were both parties to the Convention on the date when the Application was filed, and indeed
continue to be so.

42. Article 27, subparagraph (a), of the same Convention limits the scope of that instrument
ratione temporis by stating that it shall not apply to “disputes relating to facts or situations prior to
the entry into force of this Convention as between the parties to the dispute”. The Convention entered
into force as between Germany and Italy on 18 April 1961.

(d) the nature or extent of the reparation to be made for the breach of an international
obligation.”

(c) the existence of any fact which, if established, would constitute a breach of an
international obligation;

(b) any question of international law;

(a) the interpretation of a treaty;
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Should the preceding question be answered in the affirmative, the second question would be
whether, in the specific circumstances of the case, taking account in particular of Germany’s
conduct on the issue of reparation, the Italian courts had sufficient grounds for setting aside
Germany’s immunity. It is not necessary for the Court to satisfy itself that it has jurisdiction to
respond to this second question until it has responded to the first.

50. The Court must determine whether, as Italy maintains, the failure of a State to perform
completely a duty of reparation which it allegedly bears is capable of having an effect, in law, on
the existence and scope of that State’s jurisdictional immunity before foreign courts. This question
is one of law on which the Court must rule in order to determine the customary international law
applicable in respect of State immunity for the purposes of the present case.

49. However, in support of its submission that it has not violated Germany’s jurisdictional
immunity, Italy contends that Germany stands deprived of the right to invoke that immunity in
Italian courts before which civil actions have been brought by some of the victims, because of the
fact that it has not fully complied with its duty of reparation.

48. The Court notes that, since the dismissal of Italy’s counter-claim, it no longer has before
it any submissions asking it to rule on the question of whether Germany has a duty of reparation
towards the Italian victims of the crimes committed by the German Reich and whether it has
complied with that obligation in respect of all those victims, or only some of them. The Court is
therefore not called upon to rule on those questions.

47. Italy has responded to this objection that, while the Order of 6 July 2010 certainly
prevents it from pursuing its counter-claim in the present case, it does not on the other hand prevent
it from using the arguments on which it based that counter-claim in its defence against Germany’s
claims; that the question of the lack of appropriate reparation is, in its view, crucial for resolving
the dispute over immunity; and that the Court’s jurisdiction to take cognizance of it incidentally is
thus indisputable.

The Court considers that, at this stage, no other question arises with regard to the existence
or scope of its jurisdiction.

46. Germany has contended that the Court could not rule on such an argument, on the basis
that it concerned the question of reparation claims, which relate to facts prior to 18 April 1961.
According to Germany, “facts occurring before the date of the entry into force of the European
Convention for the Peaceful Settlement of Disputes as between Italy and Germany clearly lie
outside the jurisdiction of the Court”, and “reparation claims do not fall within the subject-matter of
the present dispute and do not form part of the present proceedings”. Germany relies in this respect
on the Order whereby the Court dismissed Italy’s counter-claim, which precisely asked the Court to
find that Germany had violated its obligation of reparation owed to Italian victims of war crimes
and crimes against humanity committed by the German Reich (see paragraph 38). Germany points
out that this dismissal was based on the fact that the said counter-claim fell outside the jurisdiction
of the Court, because of the clause imposing a limitation ratione temporis in the above-mentioned
Article 27 of the European Convention for the Peaceful Settlement of Disputes, the question of
reparation claims resulting directly from the acts committed in 1943-1945.

52. The Court begins by observing that the proceedings in the Italian courts have their
origins in acts perpetrated by German armed forces and other organs of the German Reich.
Germany has fully acknowledged the “untold suffering inflicted on Italian men and women in
particular during massacres, and on former Italian military internees” (Joint Declaration of
Germany and Italy, Trieste, 18 November 2008), accepts that these acts were unlawful and stated
before this Court that it “is fully aware of [its] responsibility in this regard”. The Court considers
that the acts in question can only be described as displaying a complete disregard for the
“elementary considerations of humanity” (Corfu Channel (United Kingdom v. Albania), I.C.J.
Reports 1949, p. 22; Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America), Merits, Judgment, I.C.J. Reports 1986, p. 112). One category of cases
involved the large-scale killing of civilians in occupied territory as part of a policy of reprisals,
exemplified by the massacres committed on 29 June 1944 in Civitella in Val di Chiana, Cornia and
San Pancrazio by members of the “Hermann Göring” division of the German armed forces
involving the killing of 203 civilians taken as hostages after resistance fighters had killed four
German soldiers a few days earlier (Max Josef Milde case, Military Court of La Spezia, judgment
of 10 October 2006 (registered on 2 February 2007)). Another category involved members of the
civilian population who, like Mr. Luigi Ferrini, were deported from Italy to what was in substance
slave labour in Germany. The third concerned members of the Italian armed forces who were
denied the status of prisoner of war, together with the protections which that status entailed, to
which they were entitled and who were similarly used as forced labourers. The Court considers
that there can be no doubt that this conduct was a serious violation of the international law of
armed conflict applicable in 1943-1945. Article 6 (b) of the Charter of the International Military
Tribunal, 8 August 1945 (United Nations, Treaty Series (UNTS), Vol. 82, p. 279), convened at
Nuremberg included as war crimes “murder, ill-treatment, or deportation to slave labour or for any
other purpose of civilian population of or in occupied territory”, as well as “murder or ill-treatment
of prisoners of war”. The list of crimes against humanity in Article 6 (c) of the Charter included

1. The issues before the Court

III. ALLEGED VIOLATION OF GERMANY’S JURISDICTIONAL IMMUNITY IN
THE PROCEEDINGS BROUGHT BY THE ITALIAN CLAIMANTS

51. The Court will first address the issues raised by Germany’s first submission, namely
whether, by exercising jurisdiction over Germany with regard to the claims brought before them by
the various Italian claimants, the Italian courts acted in breach of Italy’s obligation to accord
jurisdictional immunity to Germany. It will then turn, in Section IV, to the measures of constraint
adopted in respect of Villa Vigoni and, in Section V, to the decisions of the Italian courts declaring
enforceable in Italy the judgments of the Greek courts.

*
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“It is of course axiomatic that the material of customary international law is to
be looked for primarily in the actual practice and opinio juris of States, even though
multilateral conventions may have an important role to play in recording and defining
rules deriving from custom, or indeed in developing them.” (Continental Shelf
(Libyan Arab Jamahiriya/Malta), Judgment, I.C.J. Reports 1985, pp. 29-30, para. 27.)

55. It follows that the Court must determine, in accordance with Article 38 (1) (b) of its
Statute, the existence of “international custom, as evidence of a general practice accepted as law”
conferring immunity on States and, if so, what is the scope and extent of that immunity. To do so,
it must apply the criteria which it has repeatedly laid down for identifying a rule of customary
international law. In particular, as the Court made clear in the North Sea Continental Shelf cases,
the existence of a rule of customary international law requires that there be “a settled practice”
together with opinio juris (North Sea Continental Shelf (Federal Republic of Germany/Denmark;
Federal Republic of Germany/Netherlands), Judgment, I.C.J. Reports, 1969, p. 44, para. 77).
Moreover, as the Court has also observed,

54. As between Germany and Italy, any entitlement to immunity can be derived only from
customary international law, rather than treaty. Although Germany is one of the eight States
parties to the European Convention on State Immunity of 16 May 1972 (European Treaty Series
(ETS), No. 74; UNTS, Vol. 1495, p. 182) (hereinafter the “European Convention”), Italy is not a
party and the Convention is accordingly not binding upon it. Neither State is party to the United
Nations Convention on the Jurisdictional Immunities of States and their Property, adopted on
2 December 2004 (hereinafter the “United Nations Convention”), which is not yet in force in any
event. As of 1 February 2012, the United Nations Convention had been signed by 28 States and
obtained thirteen instruments of ratification, acceptance, approval or accession. Article 30 of the
Convention provides that it will enter into force on the thirtieth day after deposit of the thirtieth
such instrument. Neither Germany nor Italy has signed the Convention.

58. The Parties are thus in broad agreement regarding the validity and importance of State
immunity as a part of customary international law. They differ, however, as to whether (as
Germany contends) the law to be applied is that which determined the scope and extent of State
immunity in 1943-1945, i.e., at the time that the events giving rise to the proceedings in the Italian
courts took place, or (as Italy maintains) that which applied at the time the proceedings themselves
occurred. The Court observes that, in accordance with the principle stated in Article 13 of the

57. The Court considers that the rule of State immunity occupies an important place in
international law and international relations. It derives from the principle of sovereign equality of
States, which, as Article 2, paragraph 1, of the Charter of the United Nations makes clear, is one of
the fundamental principles of the international legal order. This principle has to be viewed together
with the principle that each State possesses sovereignty over its own territory and that there flows
from that sovereignty the jurisdiction of the State over events and persons within that territory.
Exceptions to the immunity of the State represent a departure from the principle of sovereign
equality. Immunity may represent a departure from the principle of territorial sovereignty and the
jurisdiction which flows from it.

56. Although there has been much debate regarding the origins of State immunity and the
identification of the principles underlying that immunity in the past, the International Law
Commission concluded in 1980 that the rule of State immunity had been “adopted as a general rule
of customary international law solidly rooted in the current practice of States” (Yearbook of the
International Law Commission, 1980, Vol. II (2), p. 147, para. 26). That conclusion was based
upon an extensive survey of State practice and, in the opinion of the Court, is confirmed by the
record of national legislation, judicial decisions, assertions of a right to immunity and the
comments of States on what became the United Nations Convention. That practice shows that,
whether in claiming immunity for themselves or according it to others, States generally proceed on
the basis that there is a right to immunity under international law, together with a corresponding
obligation on the part of other States to respect and give effect to that immunity.

In the present context, State practice of particular significance is to be found in the judgments of
national courts faced with the question whether a foreign State is immune, the legislation of those
States which have enacted statutes dealing with immunity, the claims to immunity advanced by
States before foreign courts and the statements made by States, first in the course of the extensive
study of the subject by the International Law Commission and then in the context of the adoption
of the United Nations Convention. Opinio juris in this context is reflected in particular in the
assertion by States claiming immunity that international law accords them a right to such immunity
from the jurisdiction of other States; in the acknowledgment, by States granting immunity, that
international law imposes upon them an obligation to do so; and, conversely, in the assertion by
States in other cases of a right to exercise jurisdiction over foreign States. While it may be true that
States sometimes decide to accord an immunity more extensive than that required by international
law, for present purposes, the point is that the grant of immunity in such a case is not accompanied
by the requisite opinio juris and therefore sheds no light upon the issue currently under
consideration by the Court.

“murder, extermination, enslavement, deportation, and other inhumane acts committed against any
civilian population, before or during the war”. The murder of civilian hostages in Italy was one of
the counts on which a number of war crimes defendants were condemned in trials immediately
after the Second World War (e.g., Von Mackensen and Maelzer (1946) Annual Digest, Vol. 13,
p. 258; Kesselring (1947) Annual Digest, Vol. 13, p. 260; and Kappler (1948) Annual Digest,
Vol. 15, p. 471). The principles of the Nuremberg Charter were confirmed by the General
Assembly of the United Nations in resolution 95 (I) of 11 December 1946.

53. However, the Court is not called upon to decide whether these acts were illegal, a point
which is not contested. The question for the Court is whether or not, in proceedings regarding
claims for compensation arising out of those acts, the Italian courts were obliged to accord
Germany immunity. In that context, the Court notes that there is a considerable measure of
agreement between the Parties regarding the applicable law. In particular, both Parties agree that
immunity is governed by international law and is not a mere matter of comity.
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2. Italy’s first argument: the territorial tort principle

59. The Parties also differ as to the scope and extent of the rule of State immunity. In that
context, the Court notes that many States (including both Germany and Italy) now distinguish
between acta jure gestionis, in respect of which they have limited the immunity which they claim
for themselves and which they accord to others, and acta jure imperii. That approach has also been
followed in the United Nations Convention and the European Convention (see also the draft
Inter-American Convention on Jurisdictional Immunity of States drawn up by the Inter-American
Juridical Committee of the Organization of American States in 1983 (ILM, Vol. 22, p. 292)).

60. The Court is not called upon to address the question of how international law treats the
issue of State immunity in respect of acta jure gestionis. The acts of the German armed forces and
other State organs which were the subject of the proceedings in the Italian courts clearly constituted
acta jure imperii. The Court notes that Italy, in response to a question posed by a member of the
Court, recognized that those acts had to be characterized as acta jure imperii, notwithstanding that
they were unlawful. The Court considers that the terms “jure imperii” and “jure gestionis” do not
imply that the acts in question are lawful but refer rather to whether the acts in question fall to be
assessed by reference to the law governing the exercise of sovereign power (jus imperii) or the law
concerning non-sovereign activities of a State, especially private and commercial activities (jus
gestionis). To the extent that this distinction is significant for determining whether or not a State is
entitled to immunity from the jurisdiction of another State’s courts in respect of a particular act, it
has to be applied before that jurisdiction can be exercised, whereas the legality or illegality of the
act is something which can be determined only in the exercise of that jurisdiction. Although the
present case is unusual in that the illegality of the acts at issue has been admitted by Germany at all
stages of the proceedings, the Court considers that this fact does not alter the characterization of
those acts as acta jure imperii.

61. Both Parties agree that States are generally entitled to immunity in respect of
acta jure imperii. That is the approach taken in the United Nations, European and draft
Inter-American Conventions, the national legislation in those States which have adopted statutes on
the subject and the jurisprudence of national courts. It is against that background that the Court
must approach the question raised by the present proceedings, namely whether that immunity is
applicable to acts committed by the armed forces of a State (and other organs of that State acting in
co-operation with the armed forces) in the course of conducting an armed conflict. Germany
maintains that immunity is applicable and that there is no relevant limitation on the immunity to
which a State is entitled in respect of acta jure imperii. Italy, in its pleadings before the Court,
maintains that Germany is not entitled to immunity in respect of the cases before the Italian courts
for two reasons: first, that immunity as to acta jure imperii does not extend to torts or delicts
occasioning death, personal injury or damage to property committed on the territory of the forum
State, and, secondly, that, irrespective of where the relevant acts took place, Germany was not
entitled to immunity because those acts involved the most serious violations of rules of
international law of a peremptory character for which no alternative means of redress was
available. The Court will consider each of Italy’s arguments in turn.

International Law Commission Articles on Responsibility of States for Internationally Wrongful
Acts, the compatibility of an act with international law can be determined only by reference to the
law in force at the time when the act occurred. In that context, it is important to distinguish
between the relevant acts of Germany and those of Italy. The relevant German acts  which are
described in paragraph 52  occurred in 1943-1945, and it is, therefore, the international law of
that time which is applicable to them. The relevant Italian acts  the denial of immunity and
exercise of jurisdiction by the Italian courts  did not occur until the proceedings in the Italian
courts took place. Since the claim before the Court concerns the actions of the Italian courts, it is
the international law in force at the time of those proceedings which the Court has to apply.
Moreover, as the Court has stated (in the context of the personal immunities accorded by
international law to foreign ministers), the law of immunity is essentially procedural in nature
(Arrest Warrant (Democratic Republic of Congo v. Belgium), I.C.J. Reports 2002, p. 25, para. 60).
It regulates the exercise of jurisdiction in respect of particular conduct and is thus entirely distinct
from the substantive law which determines whether that conduct is lawful or unlawful. For these
reasons, the Court considers that it must examine and apply the law on State immunity as it existed
at the time of the Italian proceedings, rather than that which existed in 1943-1945.

62. The essence of the first Italian argument is that customary international law has
developed to the point where a State is no longer entitled to immunity in respect of acts
occasioning death, personal injury or damage to property on the territory of the forum State, even if
the act in question was performed jure imperii. Italy recognizes that this argument is applicable
only to those of the claims brought before the Italian courts which concern acts that occurred in
Italy and not to the cases of Italian military internees taken prisoner outside Italy and transferred to
Germany or other territories outside Italy as forced labour. In support of its argument Italy points
to the adoption of Article 11 of the European Convention and Article 12 of the United Nations
Convention and to the fact that nine of the ten States it identified which have adopted legislation
specifically dealing with State immunity (the exception being Pakistan) have enacted provisions
similar to those in the two Conventions. Italy acknowledges that the European Convention
contains a provision to the effect that the Convention is not applicable to the acts of foreign armed
forces (Article 31) but maintains that this provision is merely a saving clause aimed primarily at
avoiding conflicts between the Convention and instruments regulating the status of visiting forces
present with the consent of the territorial sovereign and that it does not show that States are entitled
to immunity in respect of the acts of their armed forces in another State. Italy dismisses the
significance of certain statements (discussed in paragraph 69 below) made during the process of
adoption of the United Nations Convention suggesting that that Convention did not apply to the
acts of armed forces. Italy also notes that two of the national statutes (those of the United Kingdom
and Singapore) are not applicable to the acts of foreign armed forces but argues that the other seven
(those of Argentina, Australia, Canada, Israel, Japan, South Africa and the United States of
America) amount to significant State practice asserting jurisdiction over torts occasioned by foreign
armed forces.
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65. The Court considers that it is not called upon in the present proceedings to resolve the
question whether there is in customary international law a “tort exception” to State immunity
applicable to acta jure imperii in general. The issue before the Court is confined to acts committed
on the territory of the forum State by the armed forces of a foreign State, and other organs of State
working in co-operation with those armed forces, in the course of conducting an armed conflict.

64. The Court begins by observing that the notion that State immunity does not extend to
civil proceedings in respect of acts committed on the territory of the forum State causing death,
personal injury or damage to property originated in cases concerning road traffic accidents and
other “insurable risks”. The limitation of immunity recognized by some national courts in such
cases was treated as confined to acta jure gestionis (see, e.g., the judgment of the Supreme Court of
Austria in Holubek v. Government of the United States of America (Juristische Blätter (Wien),
Vol. 84, 1962, p. 43; ILR, Vol. 40, p. 73)). The Court notes, however, that none of the national
legislation which provides for a “territorial tort exception” to immunity expressly distinguishes
between acta jure gestionis and acta jure imperii. The Supreme Court of Canada expressly
rejected the suggestion that the exception in the Canadian legislation was subject to such a
distinction (Schreiber v. Federal Republic of Germany, [2002] Supreme Court Reports (SCR),
Vol. 3, p. 269, paras. 33-36). Nor is such a distinction featured in either Article 11 of the European
Convention or Article 12 of the United Nations Convention. The International Law Commission’s
commentary on the text of what became Article 12 of the United Nations Convention makes clear
that this was a deliberate choice and that the provision was not intended to be restricted to acta jure
gestionis (Yearbook of the International Law Commission, 1991, Vol. II (2), p. 45, para. 8).
Germany has not, however, been alone in suggesting that, in so far as it was intended to apply to
acta jure imperii, Article 12 was not representative of customary international law. In criticizing
the International Law Commission’s draft of what became Article 12, China commented in 1990
that “the article had gone even further than the restrictive doctrine, for it made no distinction
between sovereign acts and private law acts” (United Nations doc. A/C.6/45/SR.25, p. 2) and the
United States, commenting in 2004 on the draft United Nations Convention, stated that Article 12
“must be interpreted and applied consistently with the time-honoured distinction between acts jure
imperii and acts jure gestionis” since to extend jurisdiction without regard to that distinction
“would be contrary to the existing principles of international law” (United Nations
doc. A/C.6/59/SR.13, p. 10, para. 63).

*

66. The Court will first consider whether the adoption of Article 11 of the European
Convention or Article 12 of the United Nations Convention affords any support to Italy’s
contention that States are no longer entitled to immunity in respect of the type of acts specified in
the preceding paragraph. As the Court has already explained (see paragraph 54 above), neither
Convention is in force between the Parties to the present case. The provisions of these
Conventions are, therefore, relevant only in so far as their provisions and the process of their
adoption and implementation shed light on the content of customary international law.

63. Germany maintains that, in so far as they deny a State immunity in respect of acta jure
imperii, neither Article 11 of the European Convention, nor Article 12 of the United Nations
Convention reflects customary international law. It contends that, in any event, they are irrelevant
to the present proceedings, because neither provision was intended to apply to the acts of armed
forces. Germany also points to the fact that, with the exception of the Italian cases and the Distomo
case in Greece, no national court has ever held that a State was not entitled to immunity in respect
of acts of its armed forces, in the context of an armed conflict and that, by contrast, the courts in
several States have expressly declined jurisdiction in such cases on the ground that the respondent
State was entitled to immunity.

68. The Court agrees with Italy that Article 31 takes effect as a “saving clause”, with the
result that the immunity of a State for the acts of its armed forces falls entirely outside the
Convention and has to be determined by reference to customary international law. The
consequence, however, is that the inclusion of the “territorial tort principle” in Article 11 of the
Convention cannot be treated as support for the argument that a State is not entitled to immunity

[Article 31] prevents the Convention being interpreted as having any influence
upon these matters.” (Paragraph 116; emphasis added.)

................................................................

“The Convention is not intended to govern situations which may arise in the
event of armed conflict; nor can it be invoked to resolve problems which may arise
between allied States as a result of the stationing of forces. These problems are
generally dealt with by special agreements (cf. Article 33).

Although one of the concerns which Article 31 was intended to address was the relationship
between the Convention and the various agreements on the status of visiting forces, the language of
Article 31 makes clear that it is not confined to that matter and excludes from the scope of the
Convention all proceedings relating to acts of foreign armed forces, irrespective of whether those
forces are present in the territory of the forum with the consent of the forum State and whether their
acts take place in peacetime or in conditions of armed conflict. The Explanatory Report on the
Convention, which contains a detailed commentary prepared as part of the negotiating process,
states in respect of Article 31,

“Nothing in this Convention shall affect any immunities or privileges enjoyed
by a Contracting State in respect of anything done or omitted to be done by, or in
relation to, its armed forces when on the territory of another Contracting State.”

That provision must, however, be read in the light of Article 31, which provides,

“A Contracting State cannot claim immunity from the jurisdiction of a court of
another Contracting State in proceedings which relate to redress for injury to the
person or damage to tangible property, if the facts which occasioned the injury or
damage occurred in the territory of the State of the forum, and if the author of the
injury or damage was present in that territory at the time when those facts occurred.”

67. Article 11 of the European Convention states the territorial tort principle in broad terms,
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No State questioned this interpretation. Moreover, the Court notes that two of the States
which have so far ratified the Convention, Norway and Sweden, made declarations in identical
terms stating their understanding that “the Convention does not apply to military activities,
including the activities of armed forces during an armed conflict, as those terms are understood
under international humanitarian law, and activities undertaken by military forces of a State in the
exercise of their official duties” (United Nations doc. C.N.280.2006.TREATIES-2 and United
Nations doc. C.N.912.2009.TREATIES-1). In the light of these various statements, the Court
concludes that the inclusion in the Convention of Article 12 cannot be taken as affording any
support to the contention that customary international law denies State immunity in tort
proceedings relating to acts occasioning death, personal injury or damage to property committed in
the territory of the forum State by the armed forces and associated organs of another State in the
context of an armed conflict.

Unlike the European Convention, the United Nations Convention contains no express provision
excluding the acts of armed forces from its scope. However, the International Law Commission’s
commentary on the text of Article 12 states that that provision does not apply to “situations
involving armed conflicts” (Yearbook of the International Law Commission, 1991, Vol. II (2),
p. 46, para. 10). Moreover, in presenting to the Sixth Committee of the General Assembly the
Report of the Ad Hoc Committee on Jurisdictional Immunities of States and Their Property (United
Nations doc. A/59/22), the Chairman of the Ad Hoc Committee stated that the draft Convention had
been prepared on the basis of a general understanding that military activities were not covered
(United Nations doc. A/C.6/59/SR.13, p. 6, para. 36).

“Unless otherwise agreed between the States concerned, a State cannot invoke
immunity from jurisdiction before a court of another State which is otherwise
competent in a proceeding which relates to pecuniary compensation for death or injury
to the person, or damage to or loss of tangible property, caused by an act or omission
which is alleged to be attributable to the State, if the act or omission occurred in whole
or in part in the territory of that other State and if the author of the act or omission was
present in that territory at the time of the act or omission.”

The United States Foreign Sovereign Immunities Act 1976 contains no provision specifically
addressing claims relating to the acts of foreign armed forces but its provision that there is no
immunity in respect of claims “in which money damages are sought against a foreign State for
personal injury or death, or damage to or loss of property, occurring in the United States and
caused by the tortious act or omission of that foreign State” (Sec. 1605 (a) (5)) is subject to an
exception for “any claim based upon the exercise or performance or the failure to exercise or
perform a discretionary function regardless of whether the discretion be abused”
(Sec. 1605 (a) (5) (A)). Interpreting this provision, which has no counterpart in the legislation of
other States, a court in the United States has held that a foreign State whose agents committed an
assassination in the United States was not entitled to immunity (Letelier v. Republic of Chile (1980)
Federal Supplement (F. Supp.), Vol. 488, p. 665; ILR, Vol. 63, p. 378 (United States District
Court, District of Columbia)). However, the Court is not aware of any case in the United States
where the courts have been called upon to apply this provision to acts performed by the armed
forces and associated organs of foreign States in the course of an armed conflict.

71. Two of these statutes (the United Kingdom State Immunity Act 1978, Section 16 (2) and
the Singapore State Immunity Act 1985, Section 19 (2) (a)) contain provisions that exclude
proceedings relating to the acts of foreign armed forces from their application. The corresponding
provisions in the Canadian, Australian and Israeli statutes exclude only the acts of visiting forces
present with the consent of the host State or matters covered by legislation regarding such visiting
forces (Canada State Immunity Act 1985, Section 16; Australia Foreign States Immunities
Act 1985, Section 6; Israel Foreign State Immunity Law 2008, Section 22). The legislation of
Argentina, South Africa and Japan contains no exclusion clause. However, the Japanese statute (in
Article 3) states that its provisions “shall not affect the privileges or immunities enjoyed by a
foreign State . . . based on treaties or the established international law”.

70. Turning to State practice in the form of national legislation, the Court notes that nine of
the ten States referred to by the Parties which have legislated specifically for the subject of State
immunity have adopted provisions to the effect that a State is not entitled to immunity in respect of
torts occasioning death, personal injury or damage to property occurring on the territory of the
forum State (United States of America Foreign Sovereign Immunities Act 1976, 28 USC,
Section 1605 (a) (5); United Kingdom State Immunity Act 1978, Section 5; South Africa Foreign
States Immunities Act 1981, Section 6; Canada State Immunity Act 1985, Section 6; Australia
Foreign States Immunities Act 1985, Section 13; Singapore State Immunity Act 1985, Section 7;
Argentina Law No. 24.488 (Statute on the Immunity of Foreign States before Argentine Tribunals)
1995, Article 2 (e); Israel Foreign State Immunity Law 2008, Section 5; and Japan, Act on the
Civil Jurisdiction of Japan with respect to a Foreign State, 2009, Article 10). Only Pakistan’s State
Immunity Ordinance 1981 contains no comparable provision.

for torts committed by its armed forces. As the Explanatory Report states, the effect of Article 31
is that the Convention has no influence upon that question. Courts in Belgium (judgment of the
Court of First Instance of Ghent in Botelberghe v. German State, 18 February 2000), Ireland
(judgment of the Supreme Court in McElhinney v. Williams, 15 December 1995, [1995] 3 Irish
Reports 382; ILR, Vol. 104, p. 691), Slovenia (case No. Up-13/99, Constitutional Court, para. 13),
Greece (Margellos v. Federal Republic of Germany, case No. 6/2002; ILR, Vol. 129, p. 529) and
Poland (Judgment of the Supreme Court of Poland, Natoniewski v. Federal Republic of Germany,
Polish Yearbook of International Law, Vol. XXX, 2010, p. 299) have concluded that Article 31
means that the immunity of a State for torts committed by its armed forces is unaffected by
Article 11 of the Convention.

69. Article 12 of the United Nations Convention provides,
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73. The Court considers, however, that for the purposes of the present case the most
pertinent State practice is to be found in those national judicial decisions which concerned the
question whether a State was entitled to immunity in proceedings concerning acts allegedly
committed by its armed forces in the course of an armed conflict. All of those cases, the facts of

While not directly concerned with the specific issue which arises in the present case, these
judicial decisions, which do not appear to have been contradicted in any other national court
judgments, suggest that a State is entitled to immunity in respect of acta jure imperii committed by
its armed forces on the territory of another State.

The Supreme Court of Ireland held that international law required that a foreign State be
accorded immunity in respect of acts jure imperii carried out by members of its armed forces even
when on the territory of the forum State without the forum State’s permission (McElhinney v.
Williams, [1995] 3 Irish Reports 382; ILR, Vol. 104, p. 691). The Grand Chamber of the European
Court of Human Rights later held that this decision reflected a widely held view of international
law so that the grant of immunity could not be regarded as incompatible with the European
Convention on Human Rights (McElhinney v. Ireland [GC], Application No. 31253/96, Judgment
of 21 November 2001, ECHR Reports 2001-XI, p. 39; ILR, Vol. 123, p. 73, para. 38).

72. The Court next turns to State practice in the form of the judgments of national courts
regarding State immunity in relation to the acts of armed forces. The question whether a State is
entitled to immunity in proceedings concerning torts allegedly committed by its armed forces when
stationed on or visiting the territory of another State, with the consent of the latter, has been
considered by national courts on a number of occasions. Decisions of the courts of Egypt
(Bassionni Amrane v. John, Gazette des Tribunaux mixtes d’Egypte, January 1934, p. 108; Annual
Digest, Vol. 7, p. 187), Belgium (S.A. Eau, gaz, électricité et applications v. Office d’Aide
Mutuelle, Cour d’Appel, Brussels, Pasicrisie belge, 1957, Vol. 144, 2nd part, p. 88; ILR, Vol. 23,
p. 205) and Germany (Immunity of the United Kingdom, Court of Appeal of Schleswig, Jahrbuch
für Internationales Recht, Vol. 7, 1957, p. 400; ILR, Vol. 24, p. 207) are earlier examples of
national courts according immunity where the acts of foreign armed forces were characterized as
acta jure imperii. Since then, several national courts have held that a State is immune with respect
to damage caused by warships (United States of America v. Eemshaven Port Authority, Supreme
Court of the Netherlands, Nederlandse Jurisprudentie, 2001, No. 567; ILR, Vol. 127, p. 225;
Allianz Via Insurance v. United States of America (1999), Cour d’Appel, Aix-en-Provence,
2nd Chamber, judgment of 3 September 1999, ILR, Vol. 127, p. 148) or military exercises
(FILT-CGIL Trento v. United States of America, Italian Court of Cassation, Rivista di diritto
internazionale, Vol. 83, 2000, p. 1155; ILR, Vol. 128, p. 644). The United Kingdom courts have
held that customary international law required immunity in proceedings for torts committed by
foreign armed forces on United Kingdom territory if the acts in question were acta jure imperii
(Littrell v. United States of America (No. 2), Court of Appeal, [1995] 1 Weekly Law Reports (WLR)
82; ILR, Vol. 100, p. 438; Holland v. Lampen-Wolfe, House of Lords [2000] 1 WLR 1573; ILR,
Vol. 119, p. 367).

Indeed, in none of the seven States in which the legislation contains no general exclusion for
the acts of armed forces, have the courts been called upon to apply that legislation in a case
involving the armed forces of a foreign State, and associated organs of State, acting in the context
of an armed conflict.
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75. Finally, the Court notes that the German courts have also concluded that the territorial
tort principle did not remove a State’s entitlement to immunity under international law in respect of
acts committed by its armed forces, even where those acts took place on the territory of the forum
State (Judgment of the Federal Supreme Court of 26 June 2003 (Greek citizens v. Federal Republic
of Germany, case No. III ZR 245/98, NJW, 2003, p. 3488; ILR, Vol. 129, p. 556), declining to give
effect in Germany to the Greek judgment in the Distomo case on the ground that it had been given
in breach of Germany’s entitlement to immunity).

74. The highest courts in Slovenia and Poland have also held that Germany was entitled to
immunity in respect of unlawful acts perpetrated on their territory by its armed forces during the
Second World War. In 2001 the Constitutional Court of Slovenia ruled that Germany was entitled
to immunity in an action brought by a claimant who had been deported to Germany during the
German occupation and that the Supreme Court of Slovenia had not acted arbitrarily in upholding
that immunity (Case No. Up-13/99, Judgment of 8 March 2001). The Supreme Court of Poland
held, in Natoniewski v. Federal Republic of Germany (Judgment of 29 October 2010, Polish
Yearbook of International Law, Vol. XXX, 2010, p. 299), that Germany was entitled to immunity
in an action brought by a claimant who in 1944 had suffered injuries when German forces burned
his village in occupied Poland and murdered several hundred of its inhabitants. The Supreme
Court, after an extensive review of the decisions in Ferrini, Distomo and Margellos, as well as the
provisions of the European Convention and the United Nations Convention and a range of other
materials, concluded that States remained entitled to immunity in respect of torts allegedly
committed by their armed forces in the course of an armed conflict. Judgments by lower courts in
Belgium (Judgment of the Court of First Instance of Ghent in 2000 in Botelberghe v. German
State), Serbia (Judgment of the Court of First Instance of Leskovac, 1 November 2001) and Brazil
(Barreto v. Federal Republic of Germany, Federal Court, Rio de Janeiro, Judgment of 9 July 2008
holding Germany immune in proceedings regarding the sinking of a Brazilian fishing vessel by a
German submarine in Brazilian waters) have also held that Germany was immune in actions for
acts of war committed on their territory or in their waters.

which are often very similar to those of the cases before the Italian courts, concern the events of the
Second World War. In this context, the Cour de cassation in France has consistently held that
Germany was entitled to immunity in a series of cases brought by claimants who had been deported
from occupied French territory during the Second World War (No. 02-45961, 16 December 2003,
Bull. civ., 2003, I, No. 258, p. 206 (the Bucheron case); No. 03-41851, 2 June 2004, Bull. civ.,
2004, I, No. 158, p. 132 (the X case) and No. 04-47504, 3 January 2006 (the Grosz case)). The
Court also notes that the European Court of Human Rights held in Grosz v. France (Application
No. 14717/06, Decision of 16 June 2009) that France had not contravened the European
Convention on Human Rights in the proceedings which were the subject of the 2006 Cour de
cassation judgment (Judgment 04-47504), because the Cour de cassation had given effect to an
immunity required by international law.
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78. In light of the foregoing, the Court considers that customary international law continues
to require that a State be accorded immunity in proceedings for torts allegedly committed on the
territory of another State by its armed forces and other organs of State in the course of conducting
an armed conflict. That conclusion is confirmed by the judgments of the European Court of
Human Rights to which the Court has referred (see paragraphs 72, 73 and 76).

77. In the Court’s opinion, State practice in the form of judicial decisions supports the
proposition that State immunity for acta jure imperii continues to extend to civil proceedings for
acts occasioning death, personal injury or damage to property committed by the armed forces and
other organs of a State in the conduct of armed conflict, even if the relevant acts take place on the
territory of the forum State. That practice is accompanied by opinio juris, as demonstrated by the
positions taken by States and the jurisprudence of a number of national courts which have made
clear that they considered that customary international law required immunity. The almost
complete absence of contrary jurisprudence is also significant, as is the absence of any statements
by States in connection with the work of the International Law Commission regarding State
immunity and the adoption of the United Nations Convention or, so far as the Court has been able
to discover, in any other context asserting that customary international law does not require
immunity in such cases.

79. The Court therefore concludes that, contrary to what had been argued by Italy in the
present proceedings, the decision of the Italian courts to deny immunity to Germany cannot be
justified on the basis of the territorial tort principle.

76. The only State in which there is any judicial practice which appears to support the Italian
argument, apart from the judgments of the Italian courts which are the subject of the present
proceedings, is Greece. The judgment of the Hellenic Supreme Court in the Distomo case in 2000
contains an extensive discussion of the territorial tort principle without any suggestion that it does
not extend to the acts of armed forces during an armed conflict. However, the Greek Special
Supreme Court, in its judgment in Margellos v. Federal Republic of Germany (case No. 6/2002)
(ILR, Vol. 129, p. 525), repudiated the reasoning of the Supreme Court in Distomo and held that
Germany was entitled to immunity. In particular, the Special Supreme Court held that the
territorial tort principle was not applicable to the acts of the armed forces of a State in the conduct
of armed conflict. While that judgment does not alter the outcome in the Distomo case, a matter
considered below, Greece has informed the Court that courts and other bodies in Greece faced with
the same issue of whether immunity is applicable to torts allegedly committed by foreign armed
forces in Greece are required to follow the stance taken by the Special Supreme Court in its
decision in Margellos unless they consider that customary international law has changed since the
Margellos judgment. Germany has pointed out that, since the judgment in Margellos was given, no
Greek court has denied immunity in proceedings brought against Germany in respect of torts
allegedly committed by German armed forces during the Second World War and in a 2009 decision
(Decision 853/2009), the Supreme Court, although deciding the case on a different ground,
approved the reasoning in Margellos. In view of the judgment in Margellos and the dictum in the
2009 case, as well as the decision of the Greek Government not to permit enforcement of the
Distomo judgment in Greece itself and the Government’s defence of that decision before the
European Court of Human Rights in Kalogeropoulou and others v. Greece and Germany
(Application No. 59021/00, Decision of 12 December 2002, ECHR Reports 2002-X, p. 417; ILR,
Vol. 129, p. 537), the Court concludes that Greek State practice taken as a whole actually
contradicts, rather than supports, Italy’s argument.

82. At the outset, however, the Court must observe that the proposition that the availability
of immunity will be to some extent dependent upon the gravity of the unlawful act presents a
logical problem. Immunity from jurisdiction is an immunity not merely from being subjected to an
adverse judgment but from being subjected to the trial process. It is, therefore, necessarily
preliminary in nature. Consequently, a national court is required to determine whether or not a
foreign State is entitled to immunity as a matter of international law before it can hear the merits of
the case brought before it and before the facts have been established. If immunity were to be
dependent upon the State actually having committed a serious violation of international human
rights law or the law of armed conflict, then it would become necessary for the national court to
hold an enquiry into the merits in order to determine whether it had jurisdiction. If, on the other
hand, the mere allegation that the State had committed such wrongful acts were to be sufficient to
deprive the State of its entitlement to immunity, immunity could, in effect be negated simply by
skilful construction of the claim.

81. The first strand is based upon the proposition that international law does not accord
immunity to a State, or at least restricts its right to immunity, when that State has committed
serious violations of the law of armed conflict (international humanitarian law as it is more
commonly termed today, although the term was not used in 1943-1945). In the present case, the
Court has already made clear (see paragraph 52 above) that the actions of the German armed forces
and other organs of the German Reich giving rise to the proceedings before the Italian courts were
serious violations of the law of armed conflict which amounted to crimes under international law.
The question is whether that fact operates to deprive Germany of an entitlement to immunity.

A. The gravity of the violations

80. Italy’s second argument, which, unlike its first argument, applies to all of the claims
brought before the Italian courts, is that the denial of immunity was justified on account of the
particular nature of the acts forming the subject-matter of the claims before the Italian courts and
the circumstances in which those claims were made. There are three strands to this argument.
First, Italy contends that the acts which gave rise to the claims constituted serious violations of the
principles of international law applicable to the conduct of armed conflict, amounting to war crimes
and crimes against humanity. Secondly, Italy maintains that the rules of international law thus
contravened were peremptory norms (jus cogens). Thirdly, Italy argues that the claimants having
been denied all other forms of redress, the exercise of jurisdiction by the Italian courts was
necessary as a matter of last resort. The Court will consider each of these strands in turn, while
recognizing that, in the oral proceedings, Italy also contended that its courts had been entitled to
deny State immunity because of the combined effect of these three strands.

3. Italy’s second argument: the subject-matter and circumstances of the claims in the Italian
courts
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“Italy is aware of the view according to which war crimes and crimes against
humanity could not be considered to be sovereign acts for which the State is entitled to
invoke the defence of sovereign immunity . . . While Italy acknowledges that in this
area the law of State immunity is undergoing a process of change, it also recognizes
that it is not clear at this stage whether this process will result in a new general
exception to immunity  namely a rule denying immunity with respect to every claim
for compensation arising out [of] international crimes.”

86. The Court notes that, in its response to a question posed by a Member of the Court, Italy
itself appeared to demonstrate uncertainty about this aspect of its case. Italy commented,

85. That practice is particularly evident in the judgments of national courts. Arguments to
the effect that international law no longer required State immunity in cases of allegations of serious
violations of international human rights law, war crimes or crimes against humanity have been
rejected by the courts in Canada (Bouzari v. Islamic Republic of Iran, Court of Appeal of Ontario,
(2004) Dominion Law Reports (DLR) 4th Series, Vol. 243, p. 406; ILR, Vol. 128, p. 586;
allegations of torture), France (Judgment of the Court of Appeal of Paris, 9 September 2002, and
Cour de cassation, No. 02-45961, 16 December 2003, Bull. civ., 2003, I, No. 258, p. 206 (the
Bucheron case); Cour de cassation, No. 03-41851, 2 June 2004, Bull. civ., 2004, I, No. 158, p. 132
(the X case) and Cour de cassation, No. 04-47504, 3 January 2006 (the Grosz case); allegations of
crimes against humanity), Slovenia (case No. Up-13/99, Constitutional Court of Slovenia;
allegations of war crimes and crimes against humanity), New Zealand (Fang v. Jiang, High Court,
[2007] New Zealand Administrative Reports (NZAR), p. 420; ILR Vol. 141, p. 702; allegations of
torture), Poland (Natoniewski, Supreme Court, 2010, Polish Yearbook of International Law,
Vol. XXX, 2010, p. 299; allegations of war crimes and crimes against humanity) and the United
Kingdom (Jones v. Saudi Arabia, House of Lords [2007] 1 Appeal Cases (AC) 270; ILR, Vol. 129,
p. 629; allegations of torture).

84. In addition, there is a substantial body of State practice from other countries which
demonstrates that customary international law does not treat a State’s entitlement to immunity as
dependent upon the gravity of the act of which it is accused or the peremptory nature of the rule
which it is alleged to have violated.

83. That said, the Court must nevertheless inquire whether customary international law has
developed to the point where a State is not entitled to immunity in the case of serious violations of
human rights law or the law of armed conflict. Apart from the decisions of the Italian courts which
are the subject of the present proceedings, there is almost no State practice which might be
considered to support the proposition that a State is deprived of its entitlement to immunity in such
a case. Although the Hellenic Supreme Court in the Distomo case adopted a form of that
proposition, the Special Supreme Court in Margellos repudiated that approach two years later. As
the Court has noted in paragraph 76 above, under Greek law it is the stance adopted in Margellos
which must be followed in later cases unless the Greek courts find that there has been a change in
customary international law since 2002, which they have not done. As with the territorial tort
principle, the Court considers that Greek practice, taken as a whole, tends to deny that the
proposition advanced by Italy has become part of customary international law.

- 35 -

89. It is also noticeable that there is no limitation of State immunity by reference to the
gravity of the violation or the peremptory character of the rule breached in the European
Convention, the United Nations Convention or the draft Inter-American Convention. The absence
of any such provision from the United Nations Convention is particularly significant, because the
question whether such a provision was necessary was raised at the time that the text of what
became the Convention was under consideration. In 1999 the International Law Commission
established a Working Group which considered certain developments in practice regarding some
issues of State immunity which had been identified by the Sixth Committee of the General
Assembly. In an appendix to its report, the Working Group referred, as an additional matter, to
developments regarding claims “in the case of death or personal injury resulting from acts of a
State in violation of human rights norms having the character of jus cogens” and stated that this
issue was one which should not be ignored, although it did not recommend any amendment to the
text of the International Law Commission Articles (Yearbook of the International Law
Commission, 1999, Vol. II (2), pp. 171-172). The matter was then considered by the Working
Group established by the Sixth Committee of the General Assembly, which reported later in 1999
that it had decided not to take up the matter as “it did not seem to be ripe enough for the Working
Group to engage in a codification exercise over it” and commented that it was for the Sixth

88. With reference to national legislation, Italy referred to an amendment to the United
States Foreign Sovereign Immunities Act, first adopted in 1996. That amendment withdraws
immunity for certain specified acts (for example, torture and extra-judicial killings) if allegedly
performed by a State which the United States Government has “designated as a State sponsor of
terrorism” (28 USC 1605A). The Court notes that this amendment has no counterpart in the
legislation of other States. None of the States which has enacted legislation on the subject of State
immunity has made provision for the limitation of immunity on the grounds of the gravity of the
acts alleged.

87. The Court does not consider that the United Kingdom judgment in Pinochet (No. 3)
([2000] 1 AC 147; ILR, Vol. 119, p. 136) is relevant, notwithstanding the reliance placed on that
judgment by the Italian Court of Cassation in Ferrini. Pinochet concerned the immunity of a
former Head of State from the criminal jurisdiction of another State, not the immunity of the State
itself in proceedings designed to establish its liability to damages. The distinction between the
immunity of the official in the former type of case and that of the State in the latter case was
emphasized by several of the judges in Pinochet (Lord Hutton at pp. 254 and 264, Lord Millett at
p. 278 and Lord Phillips at pp. 280-281). In its later judgment in Jones v. Saudi Arabia ([2007]
1 AC 270; ILR, Vol. 129, p. 629), the House of Lords further clarified this distinction,
Lord Bingham describing the distinction between criminal and civil proceedings as “fundamental
to the decision” in Pinochet (para. 32). Moreover, the rationale for the judgment in Pinochet was
based upon the specific language of the 1984 United Nations Convention against Torture, which
has no bearing on the present case.

A similar uncertainty is evident in the orders of the Italian Court of Cassation in Mantelli and
Maietta (Orders of 29 May 2008).
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92. The Court now turns to the second strand in Italy’s argument, which emphasizes the jus
cogens status of the rules which were violated by Germany during the period 1943-1945. This
strand of the argument rests on the premise that there is a conflict between jus cogens rules forming
part of the law of armed conflict and according immunity to Germany. Since jus cogens rules

B. The relationship between jus cogens and the rule of State immunity

91. The Court concludes that, under customary international law as it presently stands, a
State is not deprived of immunity by reason of the fact that it is accused of serious violations of
international human rights law or the international law of armed conflict. In reaching that
conclusion, the Court must emphasize that it is addressing only the immunity of the State itself
from the jurisdiction of the courts of other States; the question of whether, and if so to what extent,
immunity might apply in criminal proceedings against an official of the State is not in issue in the
present case.

“The Court does not find it established, however, that there is yet acceptance in
international law of the proposition that States are not entitled to immunity in respect
of civil claims for damages brought against them in another State for crimes against
humanity.” (Application No. 59021/00, Decision of 12 December 2002, ECHR
Reports 2002-X, p. 417; ILR, Vol. 129, p. 537.)

The following year, in Kalogeropoulou and others v. Greece and Germany, the European Court of
Human Rights rejected an application relating to the refusal of the Greek Government to permit
enforcement of the Distomo judgment and said that,

“Notwithstanding the special character of the prohibition of torture in
international law, the Court is unable to discern in the international instruments,
judicial authorities or other materials before it any firm basis for concluding that, as a
matter of international law, a State no longer enjoys immunity from civil suit in the
courts of another State where acts of torture are alleged.” (Al-Adsani v. United
Kingdom [GC], Application No. 35763/97, Judgment of 21 November 2001, ECHR
Reports 2001-XI, p. 101, para. 61; ILR, Vol. 123, p. 24.)

90. The European Court of Human Rights has not accepted the proposition that States are no
longer entitled to immunity in cases regarding serious violations of international humanitarian law
or human rights law. In 2001, the Grand Chamber of that Court, by the admittedly narrow majority
of nine to eight, concluded that,

Committee to decide what course of action, if any, should be taken (United Nations
doc. A/C.6/54/L.12, p. 7, para. 47). During the subsequent debates in the Sixth Committee no State
suggested that a jus cogens limitation to immunity should be included in the Convention. The
Court considers that this history indicates that, at the time of adoption of the United Nations
Convention in 2004, States did not consider that customary international law limited immunity in
the manner now suggested by Italy.
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95. To the extent that it is argued that no rule which is not of the status of jus cogens may be
applied if to do so would hinder the enforcement of a jus cogens rule, even in the absence of a
direct conflict, the Court sees no basis for such a proposition. A jus cogens rule is one from which

94. In the present case, the violation of the rules prohibiting murder, deportation and slave
labour took place in the period 1943-1945. The illegality of these acts is openly acknowledged by
all concerned. The application of rules of State immunity to determine whether or not the Italian
courts have jurisdiction to hear claims arising out of those violations cannot involve any conflict
with the rules which were violated. Nor is the argument strengthened by focusing upon the duty of
the wrongdoing State to make reparation, rather than upon the original wrongful act. The duty to
make reparation is a rule which exists independently of those rules which concern the means by
which it is to be effected. The law of State immunity concerns only the latter; a decision that a
foreign State is immune no more conflicts with the duty to make reparation than it does with the
rule prohibiting the original wrongful act. Moreover, against the background of a century of
practice in which almost every peace treaty or post-war settlement has involved either a decision
not to require the payment of reparations or the use of lump sum settlements and set-offs, it is
difficult to see that international law contains a rule requiring the payment of full compensation to
each and every individual victim as a rule accepted by the international community of States as a
whole as one from which no derogation is permitted.

93. This argument therefore depends upon the existence of a conflict between a rule, or rules,
of jus cogens, and the rule of customary law which requires one State to accord immunity to
another. In the opinion of the Court, however, no such conflict exists. Assuming for this purpose
that the rules of the law of armed conflict which prohibit the murder of civilians in occupied
territory, the deportation of civilian inhabitants to slave labour and the deportation of prisoners of
war to slave labour are rules of jus cogens, there is no conflict between those rules and the rules on
State immunity. The two sets of rules address different matters. The rules of State immunity are
procedural in character and are confined to determining whether or not the courts of one State may
exercise jurisdiction in respect of another State. They do not bear upon the question whether or not
the conduct in respect of which the proceedings are brought was lawful or unlawful. That is why
the application of the contemporary law of State immunity to proceedings concerning events which
occurred in 1943-1945 does not infringe the principle that law should not be applied retrospectively
to determine matters of legality and responsibility (as the Court has explained in paragraph 58
above). For the same reason, recognizing the immunity of a foreign State in accordance with
customary international law does not amount to recognizing as lawful a situation created by the
breach of a jus cogens rule, or rendering aid and assistance in maintaining that situation, and so
cannot contravene the principle in Article 41 of the International Law Commission’s Articles on
State Responsibility.

always prevail over any inconsistent rule of international law, whether contained in a treaty or in
customary international law, so the argument runs, and since the rule which accords one State
immunity before the courts of another does not have the status of jus cogens, the rule of immunity
must give way.
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97. Accordingly, the Court concludes that even on the assumption that the proceedings in the
Italian courts involved violations of jus cogens rules, the applicability of the customary
international law on State immunity was not affected.

96. In addition, this argument about the effect of jus cogens displacing the law of State
immunity has been rejected by the national courts of the United Kingdom (Jones v. Saudi Arabia,
House of Lords, [2007] 1 AC 270; ILR, Vol. 129, p. 629), Canada (Bouzari v. Islamic Republic of
Iran, Court of Appeal of Ontario, DLR, 4th Series, Vol. 243, p. 406; ILR, Vol. 128, p. 586), Poland
(Natoniewski, Supreme Court, Polish Yearbook of International Law, Vol. XXX, 2010, p. 299),
Slovenia (case No. Up-13/99, Constitutional Court of Slovenia), New Zealand (Fang v. Jiang,
High Court, [2007] NZAR p. 420; ILR, Vol. 141, p. 702), and Greece (Margellos, Special Supreme
Court, ILR, Vol. 129, p. 525), as well as by the European Court of Human Rights in Al-Adsani v.
United Kingdom and Kalogeropoulou and others v. Greece and Germany (which are discussed in
paragraph 90 above), in each case after careful consideration. The Court does not consider the
judgment of the French Cour de cassation of 9 March 2011 in La Réunion aérienne v. Libyan Arab
Jamahiriya (No. 09-14743, 9 March 2011, Bull. civ., March 2011, No. 49, p. 49) as supporting a
different conclusion. The Cour de cassation in that case stated only that, even if a jus cogens norm
could constitute a legitimate restriction on State immunity, such a restriction could not be justified
on the facts of that case. It follows, therefore, that the judgments of the Italian courts which are the
subject of the present proceedings are the only decisions of national courts to have accepted the
reasoning on which this part of Italy’s second argument is based. Moreover, none of the national
legislation on State immunity considered in paragraphs 70-71 above, has limited immunity in cases
where violations of jus cogens are alleged.

no derogation is permitted but the rules which determine the scope and extent of jurisdiction and
when that jurisdiction may be exercised do not derogate from those substantive rules which possess
jus cogens status, nor is there anything inherent in the concept of jus cogens which would require
their modification or would displace their application. The Court has taken that approach in two
cases, notwithstanding that the effect was that a means by which a jus cogens rule might be
enforced was rendered unavailable. In Armed Activities, it held that the fact that a rule has the
status of jus cogens does not confer upon the Court a jurisdiction which it would not otherwise
possess (Armed Activities on the Territory of the Congo (New Application: 2002), Judgment, I.C.J.
Reports 2006, p. 6, paras. 64 and 125). In Arrest Warrant, the Court held, albeit without express
reference to the concept of jus cogens, that the fact that a Minister for Foreign Affairs was accused
of criminal violations of rules which undoubtedly possess the character of jus cogens did not
deprive the Democratic Republic of the Congo of the entitlement which it possessed as a matter of
customary international law to demand immunity on his behalf (Arrest Warrant of 11 April 2000
(Democratic Republic of Congo v. Belgium), Judgment, I.C.J. Reports 2002, p. 3, paras. 58 and
78). The Court considers that the same reasoning is applicable to the application of the customary
international law regarding the immunity of one State from proceedings in the courts of another.
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100. Moreover, as the Court has said, albeit in the different context of the immunity of State
officials from criminal proceedings, the fact that immunity may bar the exercise of jurisdiction in a
particular case does not alter the applicability of the substantive rules of international law (Arrest
Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment, I.C.J.
Reports 2002, p. 25, para. 60; see also Certain Questions of Mutual Assistance in Criminal Matters
(Djibouti v. France), Judgment, I.C.J. Reports 2008, p. 244, para. 196). In that context, the Court
would point out that whether a State is entitled to immunity before the courts of another State is a
question entirely separate from whether the international responsibility of that State is engaged and
whether it has an obligation to make reparation.

99. The Court notes that Germany has taken significant steps to ensure that a measure of
reparation was made to Italian victims of war crimes and crimes against humanity. Nevertheless,
Germany decided to exclude from the scope of its national compensation scheme most of the
claims by Italian military internees on the ground that prisoners of war were not entitled to
compensation for forced labour (see paragraph 26 above). The overwhelming majority of Italian
military internees were, in fact, denied treatment as prisoners of war by the Nazi authorities.
Notwithstanding that history, in 2001 the German Government determined that those internees
were ineligible for compensation because they had had a legal entitlement to prisoner-of-war status.
The Court considers that it is a matter of surprise  and regret  that Germany decided to deny
compensation to a group of victims on the ground that they had been entitled to a status which, at
the relevant time, Germany had refused to recognize, particularly since those victims had thereby
been denied the legal protection to which that status entitled them.

*

98. The third and final strand of the Italian argument is that the Italian courts were justified
in denying Germany the immunity to which it would otherwise have been entitled, because all
other attempts to secure compensation for the various groups of victims involved in the Italian
proceedings had failed. Germany’s response is that in the aftermath of the Second World War it
made considerable financial and other sacrifices by way of reparation in the context of a complex
series of inter-State arrangements under which, reflecting the economic realities of the time, no
Allied State received compensation for the full extent of the losses which its people had suffered.
It also points to the payments which it made to Italy under the terms of the two 1961 Agreements
and to the payments made more recently under the 2000 Federal Law to various Italians who had
been unlawfully deported to forced labour in Germany. Italy maintains, however, that large
numbers of Italian victims were nevertheless left without any compensation.

C. The “last resort” argument

- 40 -

217

It considers however that the claims arising from the treatment of the Italian military
internees referred to in paragraph 99, together with other claims of Italian nationals which have
allegedly not been settled  and which formed the basis for the Italian proceedings  could be the
subject of further negotiation involving the two States concerned, with a view to resolving the
issue.

104. In coming to this conclusion, the Court is not unaware that the immunity from
jurisdiction of Germany in accordance with international law may preclude judicial redress for the
Italian nationals concerned.

103. The Court therefore rejects Italy’s argument that Germany could be refused immunity
on this basis.

102. Moreover, the Court cannot fail to observe that the application of any such condition, if
it indeed existed, would be exceptionally difficult in practice, particularly in a context such as that
of the present case, when claims have been the subject of extensive intergovernmental discussion.
If one follows the Italian argument, while such discussions were still ongoing and had a prospect of
achieving a successful outcome, then it seems that immunity would still prevail, whereas, again
according to this argument, immunity would presumably cease to apply at some point when
prospects for an inter-State settlement were considered to have disappeared. Yet national courts in
one of the countries concerned are unlikely to be well placed to determine when that point has been
reached. Moreover, if a lump sum settlement has been made  which has been the normal
practice in the aftermath of war, as Italy recognizes  then the determination of whether a
particular claimant continued to have an entitlement to compensation would entail an investigation
by the court of the details of that settlement and the manner in which the State which had received
funds (in this case the State in which the court in question is located) has distributed those funds.
Where the State receiving funds as part of what was intended as a comprehensive settlement in the
aftermath of an armed conflict has elected to use those funds to rebuild its national economy and
infrastructure, rather than distributing them to individual victims amongst its nationals, it is
difficult to see why the fact that those individuals had not received a share in the money should be
a reason for entitling them to claim against the State that had transferred money to their State of
nationality.

101. That notwithstanding, the Court cannot accept Italy’s contention that the alleged
shortcomings in Germany’s provisions for reparation to Italian victims, entitled the Italian courts to
deprive Germany of jurisdictional immunity. The Court can find no basis in the State practice from
which customary international law is derived that international law makes the entitlement of a State
to immunity dependent upon the existence of effective alternative means of securing redress.
Neither in the national legislation on the subject, nor in the jurisprudence of the national courts
which have been faced with objections based on immunity is there any evidence that entitlement to
immunity is subjected to such a precondition. States also did not include any such condition in
either the European Convention or the United Nations Convention.
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108. It is, therefore, unnecessary for the Court to consider a number of questions which were
discussed at some length by the Parties. In particular, the Court need not rule on whether, as Italy
contends, international law confers upon the individual victim of a violation of the law of armed
conflict a directly enforceable right to claim compensation. Nor need it rule on whether, as
Germany maintains, Article 77, paragraph 4, of the Treaty of Peace or the provisions of the
1961 Agreements amounted to a binding waiver of the claims which are the subject of the Italian
proceedings. That is not to say, of course, that these are unimportant questions, only that they are
not ones which fall for decision within the limits of the present case. The question whether
Germany still has a responsibility towards Italy, or individual Italians, in respect of war crimes and
crimes against humanity committed by it during the Second World War does not affect Germany’s
entitlement to immunity. Similarly, the Court’s ruling on the issue of immunity can have no effect
on whatever responsibility Germany may have.

107. The Court therefore holds that the action of the Italian courts in denying Germany the
immunity to which the Court has held it was entitled under customary international law constitutes
a breach of the obligations owed by the Italian State to Germany.

4. Conclusions

In so far as the argument based on the combined effect of the circumstances is to be
understood as meaning that the national court should balance the different factors, assessing the
respective weight, on the one hand, of the various circumstances that might justify the exercise of
its jurisdiction, and, on the other hand, of the interests attaching to the protection of immunity, such
an approach would disregard the very nature of State immunity. As explained in paragraph 56
above, according to international law, State immunity, where it exists, is a right of the foreign
State. In addition, as explained in paragraph 82 of this Judgment, national courts have to determine
questions of immunity at the outset of the proceedings, before consideration of the merits.
Immunity cannot, therefore, be made dependent upon the outcome of a balancing exercise of the
specific circumstances of each case to be conducted by the national court before which immunity is
claimed.

106. The Court has already held that none of the three strands of the second Italian argument
would, of itself, justify the action of the Italian courts. It is not persuaded that they would have that
effect if taken together. Nothing in the examination of State practice lends support to the
proposition that the concurrent presence of two, or even all three, of these elements would justify
the refusal by a national court to accord to a respondent State the immunity to which it would
otherwise be entitled.

105. In the course of the oral proceedings, counsel for Italy maintained that the three strands
of Italy’s second argument had to be viewed together; it was because of the cumulative effect of
the gravity of the violations, the status of the rules violated and the absence of alternative means of
redress that the Italian courts had been justified in refusing to accord immunity to Germany.

D. The combined effect of the circumstances relied upon by Italy

- 42 -

218

113. Before considering whether the claims of the Applicant on this point are well-founded,
the Court observes that the immunity from enforcement enjoyed by States in regard to their
property situated on foreign territory goes further than the jurisdictional immunity enjoyed by those
same States before foreign courts. Even if a judgment has been lawfully rendered against a foreign
State, in circumstances such that the latter could not claim immunity from jurisdiction, it does not
follow ipso facto that the State against which judgment has been given can be the subject of
measures of constraint on the territory of the forum State or on that of a third State, with a view to
enforcing the judgment in question. Similarly, any waiver by a State of its jurisdictional immunity
before a foreign court does not in itself mean that that State has waived its immunity from
enforcement as regards property belonging to it situated in foreign territory.

It follows that the Court should rule, as both Parties wish it to do, on the second of
Germany’s Submissions, which concerns the dispute over the measure of constraint taken against
Villa Vigoni.

112. The Court considers that, notwithstanding the above-mentioned suspension, and the
absence of any argument by Italy seeking to establish the international legality of the measures of
constraint in question, a dispute still exists between the Parties on this issue the subject of which
has not disappeared. Italy has not formally admitted that the legal charge on Villa Vigoni
constituted a measure contrary to its international obligations. Nor, as just stated, has it put an end
to the effects of that measure, but has merely suspended them. It has told the Court, through its
Agent, that the decisions of the Italian courts rendered against Germany have been suspended by
legislation pending the decision of this Court, and that execution of those decisions “will only
occur should the Court decide that Italy has not committed the wrongful acts complained of by
Germany”. That implies that the charge on Villa Vigoni might be reactivated, should the Court
conclude that it is not contrary to international law. Without asking the Court to reach such a
conclusion, Italy does not exclude it, and awaits the Court’s ruling before taking the appropriate
action thereon.

111. As a result of Decree-Law No. 63 of 28 April 2010, Law No. 98 of 23 June 2010 and
Decree-Law No. 216 of 29 December 2011, the charge in question was suspended in order to take
account of the pending proceedings before the Court in the present case. It has not, however, been
cancelled.

110. Germany argued before the Court that such a measure of constraint violates the
immunity from enforcement to which it is entitled under international law. Italy has not sought to
justify that measure; on the contrary, it indicated to the Court that it “has no objection to any
decision by the Court obliging Italy to ensure that the mortgage on Villa Vigoni inscribed at the
land registry is cancelled”.

(c) it has been established that the property is specifically in use or intended for use by
the State for other than government non-commercial purposes and is in the
territory of the State of the forum, provided that post-judgment measures of
constraint may only be taken against property that has a connection with the entity
against which the proceeding was directed.”

(b) the State has allocated or earmarked property for the satisfaction of the claim
which is the object of that proceeding; or

(iii) by a declaration before the court or by a written communication after a
dispute between the parties has arisen; or

(ii) by an arbitration agreement or in a written contract; or

(i) by international agreement;

(a) the State has expressly consented to the taking of such measures as indicated:

“No post-judgment measures of constraint, such as attachment, arrest or
execution, against property of a State may be taken in connection with a proceeding
before a court of another State unless and except to the extent that:

116. Article 19, entitled “State immunity from post-judgment measures of constraint”, reads
as follows:

115. In support of its claim on the point under discussion here, Germany cited the rules set
out in Article 19 of the United Nations Convention. That Convention has not entered into force,
but in Germany’s view it codified, in relation to the issue of immunity from enforcement, the
existing rules under general international law. Its terms are therefore said to be binding, inasmuch
as they reflect customary law on the matter.

Likewise, the issue of the international legality of the measure of constraint in question, in
light of the rules applicable to immunity from enforcement, is separate  and may therefore be
considered separately  from that of the international legality, under the rules applicable to
jurisdictional immunity, of the decisions of the Italian courts which declared enforceable on Italian
territory the Greek judgments against Germany. This latter question, which is the subject of the
third of the submissions presented to the Court by Germany (see above paragraph 17), will be
addressed in the following section of this Judgment.

114. In the present case, this means that the Court may rule on the issue of whether the
charge on Villa Vigoni constitutes a measure of constraint in violation of Germany’s immunity
from enforcement, without needing to determine whether the decisions of the Greek courts
awarding pecuniary damages against Germany, for purposes of whose enforcement that measure
was taken, were themselves in breach of that State’s jurisdictional immunity.

The rules of customary international law governing immunity from enforcement and those
governing jurisdictional immunity (understood stricto sensu as the right of a State not to be the
subject of judicial proceedings in the courts of another State) are distinct, and must be applied
separately.

IV. THE MEASURES OF CONSTRAINT TAKEN AGAINST PROPERTY BELONGING
TO GERMANY LOCATED ON ITALIAN TERRITORY

109. On 7 June 2007, certain Greek claimants, in reliance on a decision of the Florence Court
of Appeal of 13 June 2006, declaring enforceable in Italy the judgment rendered by the Court of
First Instance of Livadia, in Greece, which had ordered Germany to pay them compensation,
entered in the Land Registry of the Province of Como a legal charge against Villa Vigoni, a
property of the German State located near Lake Como (see above, paragraph 35).
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121. In its third submission, Germany complains that its jurisdictional immunity was also
violated by decisions of the Italian courts declaring enforceable in Italy judgments rendered by
Greek courts against Germany in proceedings arising out of the Distomo massacre. In 1995,
successors in title of the victims of that massacre, committed by the German armed forces in a
Greek village in June 1944, brought proceedings for compensation against Germany before the

V. THE DECISIONS OF THE ITALIAN COURTS DECLARING ENFORCEABLE IN
ITALY DECISIONS OF GREEK COURTS UPHOLDING
CIVIL CLAIMS AGAINST GERMANY

120. In these circumstances, the Court finds that the registration of a legal charge on Villa
Vigoni constitutes a violation by Italy of its obligation to respect the immunity owed to Germany.

119. It is clear in the present case that the property which was the subject of the measure of
constraint at issue is being used for governmental purposes that are entirely non-commercial, and
hence for purposes falling within Germany’s sovereign functions. Villa Vigoni is in fact the seat of
a cultural centre intended to promote cultural exchanges between Germany and Italy. This cultural
centre is organized and administered on the basis of an agreement between the two Governments
concluded in the form of an exchange of notes dated 21 April 1986. Before the Court, Italy
described the activities in question as a “centre of excellence for the Italian-German co-operation in
the fields of research, culture and education”, and recognized that Italy was directly involved in “its
peculiar bi-national . . . managing structure”. Nor has Germany in any way expressly consented to
the taking of a measure such as the legal charge in question, or allocated Villa Vigoni for the
satisfaction of the judicial claims against it.

118. Indeed, it suffices for the Court to find that there is at least one condition that has to be
satisfied before any measure of constraint may be taken against property belonging to a foreign
State: that the property in question must be in use for an activity not pursuing government
non-commercial purposes, or that the State which owns the property has expressly consented to the
taking of a measure of constraint, or that that State has allocated the property in question for the
satisfaction of a judicial claim (an illustration of this well-established practice is provided by the
decision of the German Constitutional Court (Bundesverfassungsgericht) of 14 December 1977
(BVerfGE, Vol. 46, p. 342; ILR, Vol. 65, p. 146), by the judgment of the Swiss Federal Tribunal of
30 April 1986 in Kingdom of Spain v. Société X (Annuaire suisse de droit international, Vol. 43,
1987, p. 158; ILR, Vol. 82, p. 44), as well as the judgment of the House of Lords of 12 April 1984
in Alcom Ltd v. Republic of Colombia ([1984] 1 AC 580; ILR, Vol. 74, p. 170) and the judgment of
the Spanish Constitutional Court of 1 July 1992 in Abbott v. Republic of South Africa (Revista
española de derecho internacional, Vol. 44, 1992, p. 565; ILR, Vol. 113, p. 414)).

117. When the United Nations Convention was being drafted, these provisions gave rise to
long and difficult discussions. The Court considers that it is unnecessary for purposes of the
present case for it to decide whether all aspects of Article 19 reflect current customary international
law.
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124. It should first be noted that the claim in Germany’s third submission is entirely separate
and distinct from that set out in the preceding one, which has been discussed in Section IV above
(paragraphs 109 to 120). The Court is no longer concerned here to determine whether a measure of
constraint  such as the legal charge on Villa Vigoni  violated Germany’s immunity from
enforcement, but to decide whether the Italian judgments declaring enforceable in Italy the
pecuniary awards pronounced in Greece did themselves  independently of any subsequent
measure of enforcement  constitute a violation of the Applicant’s immunity from jurisdiction.
While there is a link between these two aspects  since the measure of constraint against Villa
Vigoni could only have been imposed on the basis of the judgment of the Florence Court of Appeal
according exequatur in respect of the judgment of the Greek court in Livadia  the two issues
nonetheless remain clearly distinct. That discussed in the preceding section related to immunity
from enforcement; that which the Court will now consider addresses immunity from jurisdiction.
As recalled above, these two forms of immunity are governed by different sets of rules.

123. According to Italy, on the contrary, and for the same reasons as those set out and
discussed in Section III of the present Judgment, there was no violation of Germany’s jurisdictional
immunity, either by the decisions of the Greek courts or by those of the Italian courts which
declared them enforceable in Italy.

122. According to Germany, the decisions of the Florence Court of Appeal declaring
enforceable the judgments of the Livadia court and the Hellenic Supreme Court constitute
violations of its jurisdictional immunity, since, for the same reasons as those invoked by Germany
in relation to the Italian proceedings concerning war crimes committed in Italy between 1943 and
1945, the decisions of the Greek courts were themselves rendered in violation of that jurisdictional
immunity.

Greek courts. By a judgment of 25 September 1997, the Court of First Instance of Livadia, which
had territorial jurisdiction, ordered Germany to pay compensation to the claimants. The appeal by
Germany against that judgment was dismissed by a decision of the Hellenic Supreme Court of
4 May 2000, which rendered final the judgment of the Court of First Instance, and at the same time
ordered Germany to pay the costs of the appeal proceedings. The successful Greek claimants under
the first-instance and Supreme Court judgments applied to the Italian courts for exequatur of those
judgments, so as to be able to have them enforced in Italy, since it was impossible to enforce them
in Greece or in Germany (see above, paragraphs 30 and 32). It was on those applications that the
Florence Court of Appeal ruled, allowing them by a decision of 13 June 2006, which was
confirmed, following an objection by Germany, on 21 October 2008 as regards the pecuniary
damages awarded by the Court of First Instance of Livadia, and by a decision of 2 May 2005,
confirmed, following an objection by Germany, on 6 February 2007 as regards the award of costs
made by the Hellenic Supreme Court. This latter decision was confirmed by the Italian Court of
Cassation on 6 May 2008. As regards the decision confirming the exequatur granted in respect of
the judgment of the Court of First Instance of Livadia, it has also been appealed to the Italian Court
of Cassation, which dismissed that appeal on 12 January 2011.
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128. Where a court is seised, as in the present case, of an application for exequatur of a
foreign judgment against a third State, it is itself being called upon to exercise its jurisdiction in
respect of the third State in question. It is true that the purpose of exequatur proceedings is not to
decide on the merits of a dispute, but simply to render an existing judgment enforceable on the
territory of a State other than that of the court which ruled on the merits. It is thus not the role of
the exequatur court to re-examine in all its aspects the substance of the case which has been
decided. The fact nonetheless remains that, in granting or refusing exequatur, the court exercises a
jurisdictional power which results in the foreign judgment being given effects corresponding to
those of a judgment rendered on the merits in the requested State. The proceedings brought before
that court must therefore be regarded as being conducted against the third State which was the
subject of the foreign judgment.

The relevant question, from the Court’s point of view and for the purposes of the present
case, is whether the Italian courts did themselves respect Germany’s immunity from jurisdiction in
allowing the application for exequatur, and not whether the Greek court having rendered the
judgment of which exequatur is sought had respected Germany’s jurisdictional immunity. In a
situation of this kind, the replies to these two questions may not necessarily be the same; it is only
the first question which the Court needs to address here.

127. There is nothing to prevent national courts from ascertaining, before granting
exequatur, that the foreign judgment was not rendered in breach of the immunity of the respondent
State. However, for the purposes of the present case, the Court considers that it must address the
issue from a significantly different viewpoint. In its view, it is unnecessary, in order to determine
whether the Florence Court of Appeal violated Germany’s jurisdictional immunity, to rule on the
question of whether the decisions of the Greek courts did themselves violate that immunity 
something, moreover, which it could not do, since that would be to rule on the rights and
obligations of a State, Greece, which does not have the status of party to the present proceedings
(see Monetary Gold Removed from Rome in 1943 (Italy v. France; United Kingdom and United
States of America), Preliminary Question, Judgment, I.C.J. Reports 1954, p. 32; East Timor
(Portugal v. Australia), Judgment, I.C.J. Reports 1995, p. 105, para. 34).

126. In the present case, the two Parties appear to have argued on the basis that, in such a
situation, the question whether the court seised of the application for exequatur had respected the
jurisdictional immunity of the third State depended simply on whether that immunity had been
respected by the foreign court having rendered the judgment on the merits against the third State.
In other words, both Parties appeared to make the question whether or not the Florence Court of
Appeal had violated Germany’s jurisdictional immunity in declaring enforceable the Livadia and
Hellenic Supreme Court decisions dependent on whether those decisions had themselves violated
the jurisdictional immunity on which Germany had relied in its defence against the proceedings
brought against it in Greece.

125. The Court will then explain how it views the issue of jurisdictional immunity in relation
to a judgment which rules not on the merits of a claim brought against a foreign State, but on an
application to have a judgment rendered by a foreign court against a third State declared
enforceable on the territory of the State of the court where that application is brought (a request for
exequatur). The difficulty arises from the fact that, in such cases, the court is not being asked to
give judgment directly against a foreign State invoking jurisdictional immunity, but to enforce a
decision already rendered by a court of another State, which is deemed to have itself examined and
applied the rules governing the jurisdictional immunity of the respondent State.
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132. In order to reach such a decision, it is unnecessary to rule on the question whether the
Greek courts did themselves violate Germany’s immunity, a question which is not before the Court,
and on which, moreover, it cannot rule, for the reasons recalled earlier. The Court will confine
itself to noting, in general terms, that it may perfectly well happen, in certain circumstances, that
the judgment rendered on the merits did not violate the jurisdictional immunity of the respondent
State, for example because the latter had waived its immunity before the courts hearing the case on
the merits, but that the exequatur proceedings instituted in another State are barred by the
respondent’s immunity. That is why the two issues are distinct, and why it is not for this Judgment
to rule on the legality of the decisions of the Greek courts.

131. In light of this reasoning, it follows that the Italian courts which declared enforceable in
Italy the decisions of Greek courts rendered against Germany have violated the latter’s immunity.
For the reasons set out in Section III above of the present Judgment, the Italian courts would have
been obliged to grant immunity to Germany if they had been seised of the merits of a case identical
to that which was the subject of the decisions of the Greek courts which it was sought to declare
enforceable (namely, the case of the Distomo massacre). Accordingly, they could not grant
exequatur without thereby violating Germany’s jurisdictional immunity.

130. It follows from the foregoing that the court seised of an application for exequatur of a
foreign judgment rendered against a third State has to ask itself whether the respondent State
enjoys immunity from jurisdiction — having regard to the nature of the case in which that
judgment was given — before the courts of the State in which exequatur proceedings have been
instituted. In other words, it has to ask itself whether, in the event that it had itself been seised of
the merits of a dispute identical to that which was the subject of the foreign judgment, it would
have been obliged under international law to accord immunity to the respondent State (see to this
effect the judgment of the Supreme Court of Canada in Kuwait Airways Corp. v. Iraq [2010] SCR,
Vol. 2, p. 571, and the judgment of the United Kingdom Supreme Court in NML Capital Limited v.
Republic of Argentina [2011] UKSC 31).

When applied to exequatur proceedings, that definition means that such proceedings must be
regarded as being directed against the State which was the subject of the foreign judgment. That is
indeed why Germany was entitled to object to the decisions of the Florence Court of Appeal
granting exequatur  although it did so without success  and to appeal to the Italian Court of
Cassation against the judgments confirming those decisions.

(b) is not named as a party to the proceeding but the proceeding in effect seeks to
affect the property, rights, interests or activities of that other State.”

(a) is named as a party to that proceeding; or

“A proceeding before a court of a State shall be considered to have been
instituted against another State if that other State:

129. In this regard, the Court notes that, under the terms of Article 6, paragraph 2, of the
United Nations Convention:
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According to general international law on the responsibility of States for internationally
wrongful acts, as expressed in this respect by Article 30 (a) of the International Law Commission’s
Articles on the subject, the State responsible for an internationally wrongful act is under an
obligation to cease that act, if it is continuing. Furthermore, even if the act in question has ended,

137. In its fifth submission, Germany asks the Court to order Italy to take, by means of its
own choosing, any and all steps to ensure that all the decisions of its courts and other judicial
authorities infringing Germany’s sovereign immunity become unenforceable. This is to be
understood as implying that the relevant decisions should cease to have effect.

There is no doubt that the violation by Italy of certain of its international legal obligations
entails its international responsibility and places upon it, by virtue of general international law, an
obligation to make full reparation for the injury caused by the wrongful acts committed. The
substance, in the present case, of that obligation to make reparation will be considered below, in
connection with Germany’s fifth and sixth submissions. The Court’s ruling thereon will be set out
in the operative clause. On the other hand, the Court does not consider it necessary to include an
express declaration in the operative clause that Italy’s international responsibility is engaged; to do
so would be entirely redundant, since that responsibility is automatically inferred from the finding
that certain obligations have been violated.

136. In its fourth submission, Germany asks the Court to adjudge and declare that, in view of
the above, Italy’s international responsibility is engaged.

135. For the reasons set out in Sections III, IV and V above, the Court will uphold
Germany’s first three requests, which ask it to declare, in turn, that Italy has violated the
jurisdictional immunity which Germany enjoys under international law by allowing civil claims
based on violations of international humanitarian law by the German Reich between 1943 and
1945; that Italy has also committed violations of the immunity owed to Germany by taking
enforcement measures against Villa Vigoni; and, lastly, that Italy has violated Germany’s
immunity by declaring enforceable in Italy Greek judgments based on occurrences similar to those
referred to above.

134. In its final submissions at the close of the oral proceedings, Germany presented six
requests to the Court, of which the first three were declaratory and the final three sought to draw
the consequences, in terms of reparation, of the established violations (see paragraph 17 above). It
is on those requests that the Court is required to rule in the operative part of this Judgment.

*

*
*

In the present case, the Court has no reason to believe that such circumstances exist.
Therefore, it will not uphold the last of Germany’s final submissions.

As the Court has stated in previous cases (see, in particular, Dispute regarding Navigational
and Related Rights (Costa Rica v. Nicaragua), Judgment, I.C.J. Reports 2009, p. 267, para. 150),
as a general rule, there is no reason to suppose that a State whose act or conduct has been declared
wrongful by the Court will repeat that act or conduct in the future, since its good faith must be
presumed. Accordingly, while the Court may order the State responsible for an internationally
wrongful act to offer assurances of non-repetition to the injured State, or to take specific measures
to ensure that the wrongful act is not repeated, it may only do so when there are special
circumstances which justify this, which the Court must assess on a case-by-case basis.

138. Finally, in its sixth submission, Germany asks the Court to order Italy to take any and
all steps to ensure that in the future Italian courts do not entertain legal actions against Germany
founded on the occurrences described in its first submission (namely violations of international
humanitarian law committed by the German Reich between 1943 and 1945).

It follows accordingly that the Court must uphold Germany’s fifth submission. The
decisions and measures infringing Germany’s jurisdictional immunities which are still in force
must cease to have effect, and the effects which have already been produced by those decisions and
measures must be reversed, in such a way that the situation which existed before the wrongful acts
were committed is re-established. It has not been alleged or demonstrated that restitution would be
materially impossible in this case, or that it would involve a burden for Italy out of all proportion to
the benefit deriving from it. In particular, the fact that some of the violations may have been
committed by judicial organs, and some of the legal decisions in question have become final in
Italian domestic law, does not lift the obligation incumbent upon Italy to make restitution. On the
other hand, the Respondent has the right to choose the means it considers best suited to achieve the
required result. Thus, the Respondent is under an obligation to achieve this result by enacting
appropriate legislation or by resorting to other methods of its choosing having the same effect.

the State responsible is under an obligation to re-establish, by way of reparation, the situation
which existed before the wrongful act was committed, provided that re-establishment is not
materially impossible and that it does not involve a burden for that State out of all proportion to the
benefit deriving from restitution instead of compensation. This rule is reflected in Article 35 of the
International Law Commission’s Articles.

133. The Court accordingly concludes that the above-mentioned decisions of the Florence
Court of Appeal constitute a violation by Italy of its obligation to respect the jurisdictional
immunity of Germany.

VI. GERMANY’S FINAL SUBMISSIONS AND THE REMEDIES SOUGHT
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Judges Cançado Trindade, Yusuf; Judge ad hoc Gaja;

Judge Cançado Trindade;

Judge Cançado Trindade;

AGAINST:

Judge Cançado Trindade;

President Owada; Vice-President Tomka; Judges Koroma, Simma, Abraham,
Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Yusuf, Greenwood, Xue, Donoghue;
Judge ad hoc Gaja;

IN FAVOUR:

Finds that the Italian Republic must, by enacting appropriate legislation, or by resorting to
other methods of its choosing, ensure that the decisions of its courts and those of other judicial
authorities infringing the immunity which the Federal Republic of Germany enjoys under
international law cease to have effect;

(4) By fourteen votes to one,

AGAINST:

IN FAVOUR:

President Owada; Vice-President Tomka; Judges Koroma, Simma, Abraham,
Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Yusuf, Greenwood, Xue, Donoghue;
Judge ad hoc Gaja;

Finds that the Italian Republic has violated its obligation to respect the immunity which the
Federal Republic of Germany enjoys under international law by declaring enforceable in Italy
decisions of Greek courts based on violations of international humanitarian law committed in
Greece by the German Reich;

(3) By fourteen votes to one,

AGAINST:

President Owada; Vice-President Tomka; Judges Koroma, Simma, Abraham,
Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Yusuf, Greenwood, Xue, Donoghue;
Judge ad hoc Gaja;

IN FAVOUR:

Finds that the Italian Republic has violated its obligation to respect the immunity which the
Federal Republic of Germany enjoys under international law by taking measures of constraint
against Villa Vigoni;

(2) By fourteen votes to one,

AGAINST:

IN FAVOUR:

President Owada; Vice-President Tomka; Judges Koroma, Simma, Abraham,
Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Greenwood, Xue, Donoghue;

Finds that the Italian Republic has violated its obligation to respect the immunity which the
Federal Republic of Germany enjoys under international law by allowing civil claims to be brought
against it based on violations of international humanitarian law committed by the German Reich
between 1943 and 1945;

(1) By twelve votes to three,

THE COURT,

139. For these reasons,
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___________

(Initialled) Ph. C.

(Initialled) H. O.

Judges KOROMA, KEITH and BENNOUNA append separate opinions to the Judgment of the
Court; Judges CANÇADO TRINDADE and YUSUF append dissenting opinions to the Judgment of the
Court; Judge ad hoc GAJA appends a dissenting opinion to the Judgment of the Court.

(Signed) Philippe COUVREUR,
Registrar.

(Signed) Hisashi OWADA,
President.

Done in French and in English, the French text being authoritative, at the Peace Palace,
The Hague, this third day of February, two thousand and twelve, in four copies, one of which will
be placed in the archives of the Court and the others transmitted to the Government of the Federal
Republic of Germany, the Government of the Italian Republic and the Government of the Hellenic
Republic, respectively.

Rejects all other submissions made by the Federal Republic of Germany.

(5) Unanimously,
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NOTE

General commentary

RESPONSIBILITY OF STATES FOR
INTERNATIONALLY WRONGFUL ACTS

the principles which govern the responsibility of States for internationally wrongful acts, maintaining a strict distinction between this task
and the task of defining the rules that place obligations on States, the
violation of which may generate responsibility … [I]t is one thing to
define a rule and the content of the obligation it imposes, and another
to determine whether that obligation has been violated and what should
be the consequences of the violation.32

(2) Roberto Ago, who was responsible for establishing
the basic structure and orientation of the project, saw the
articles as specifying:

para. 66 (c).

32 Yearbook

... 1970, vol. II, p. 306, document A/8010/Rev.l,

(g) Determining any procedural or substantive preconditions for one State to invoke the responsibility of

(f) Specifying the content of State responsibility, i.e.
the new legal relations that arise from the commission
by a State of an internationally wrongful act, in terms of
cessation of the wrongful act, and reparation for any
injury done;

(e) Defining the circumstances in which the wrongfulness of conduct under international law may be precluded;

(d) Determining in what circumstances a State may be
responsible for the conduct of another State which is incompatible with an international obligation of the latter;

(c) Specifying when and for what period of time there
is or has been a breach of an international obligation by
a State;

(b) Determining in what circumstances conduct is
to be attributed to the State as a subject of international
law;

(a) The role of international law as distinct from the
internal law of the State concerned in characterizing
conduct as unlawful;

(3) Given the existence of a primary rule establishing
an obligation under international law for a State, and assuming that a question has arisen as to whether that State
has complied with the obligation, a number of further
issues of a general character arise. These include:

31

33 For the purposes of the articles, the term “internationally wrongful act” includes an omission and extends to conduct consisting of
several actions or omissions which together amount to an internationally wrongful act. See paragraph (1) of the commentary to article 1.

(c) The articles deal only with the responsibility for
conduct which is internationally wrongful. There may be
cases where States incur obligations to compensate for the
injurious consequences of conduct which is not prohibited,
and may even be expressly permitted, by international law
(e.g. compensation for property duly taken for a public
purpose). There may also be cases where a State is obliged
to restore the status quo ante after some lawful activity
has been completed. These requirements of compensation
or restoration would involve primary obligations; it would
be the failure to pay compensation, or to restore the status

(b) The consequences dealt with in the articles are
those which flow from the commission of an internationally wrongful act as such.33 No attempt is made to deal
with the consequences of a breach for the continued validity or binding effect of the primary rule (e.g. the right of
an injured State to terminate or suspend a treaty for material breach, as reflected in article 60 of the 1969 Vienna
Convention). Nor do the articles cover such indirect or
additional consequences as may flow from the responses
of international organizations to wrongful conduct. In carrying out their functions it may be necessary for international organizations to take a position on whether a State
has breached an international obligation. But even where
this is so, the consequences will be those determined by
or within the framework of the constituent instrument of
the organization, and these fall outside the scope of the
articles. This is particularly the case with action of the
United Nations under the Charter, which is specifically
reserved by article 59.

(a) As already noted, it is not the function of the articles to specify the content of the obligations laid down by
particular primary rules, or their interpretation. Nor do the
articles deal with the question whether and for how long
particular primary obligations are in force for a State. It
is a matter for the law of treaties to determine whether a
State is a party to a valid treaty, whether the treaty is in
force for that State and with respect to which provisions,
and how the treaty is to be interpreted. The same is true,
mutatis mutandis, for other “sources” of international obligations, such as customary international law. The articles take the existence and content of the primary rules
of international law as they are at the relevant time; they
provide the framework for determining whether the consequent obligations of each State have been breached, and
with what legal consequences for other States.

(4) A number of matters do not fall within the scope of
State responsibility as dealt with in the present articles:

This is the province of the secondary rules of State
responsibility.

(h) Laying down the conditions under which a State
may be entitled to respond to a breach of an international
obligation by taking countermeasures designed to ensure
the fulfilment of the obligations of the responsible State
under these articles.

another State, and the circumstances in which the right to
invoke responsibility may be lost;

State responsibility

(1) These articles seek to formulate, by way of codification and progressive development, the basic rules of
international law concerning the responsibility of States
for their internationally wrongful acts. The emphasis is
on the secondary rules of State responsibility: that is to
say, the general conditions under international law for the
State to be considered responsible for wrongful actions or
omissions, and the legal consequences which flow therefrom. The articles do not attempt to define the content of
the international obligations, the breach of which gives
rise to responsibility. This is the function of the primary
rules, whose codification would involve restating most of
substantive customary and conventional international
law.
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Part One defines the general conditions necessary for
State responsibility to arise. Chapter I lays down three basic principles for responsibility from which the articles
as a whole proceed. Chapter II defines the conditions
under which conduct is attributable to the State. Chapter
III spells out in general terms the conditions under which
such conduct amounts to a breach of an international obligation of the State concerned. Chapter IV deals with certain exceptional cases where one State may be responsible
for the conduct of another State not in conformity with an
international obligation of the latter. Chapter V defines
the circumstances precluding the wrongfulness for conduct not in conformity with the international obligations
of a State.

THE INTERNATIONALLY WRONGFUL
ACT OF A STATE

PART ONE

(6) The present articles are divided into four parts. Part
One is entitled “The internationally wrongful act of a
State”. It deals with the requirements for the international
responsibility of a State to arise. Part Two, “Content of
the international responsibility of a State”, deals with the
legal consequences for the responsible State of its internationally wrongful act, in particular as they concern cessation and reparation. Part Three is entitled “The implementation of the international responsibility of a State”.
It identifies the State or States which may react to an
internationally wrongful act and specifies the modalities
by which this may be done, including, in certain circumstances, by the taking of countermeasures as necessary to
ensure cessation of the wrongful act and reparation for its
consequences. Part Four contains certain general provisions applicable to the articles as a whole.

37 Gabčíkovo-Nagymaros Project (see footnote 27 above), at p. 38,
para. 47.
38 Reparation for Injuries Suffered in the Service of the United
Nations, Advisory Opinion, I.C.J. Reports 1949, p. 174, at p. 184.
39 Interpretation of Peace Treaties with Bulgaria, Hungary and
Romania, Second Phase, Advisory Opinion, I.C.J. Reports 1950,
p. 221.
40 Ibid., p. 228.
41 Seven of these awards rendered in 1901 reiterated that “a universally recognized principle of international law states that the State
is responsible for the violations of the law of nations committed by its
agents” (UNRIAA, vol. XV (Sales No. 66.V.3), pp. 399 (Chiessa claim),
401 (Sessarego claim), 404 (Sanguinetti claim), 407 (Vercelli claim),
408 (Queirolo claim), 409 (Roggero claim), and 411 (Miglia claim)).

34 Phosphates in Morocco, Judgment, 1938, P.C.I.J., Series A/B,
No. 74, p. 10, at p. 28. See also S.S. “Wimbledon”, 1923, P.C.I.J.,
Series A, No. 1, p. 15, at p. 30; Factory at Chorzów, Jurisdiction, Judgment No. 8, 1927, P.C.I.J., Series A, No. 9, p. 21; and ibid., Merits,
Judgment No. 13, 1928, P.C.I.J., Series A, No. 17, p. 29.
35 Corfu Channel, Merits, Judgment, I.C.J. Reports 1949, p. 4, at
p. 23.
36 Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Merits, Judgment, I.C.J.
Reports 1986, p. 14, at p. 142, para. 283, and p. 149, para. 292.

(2) PCIJ applied the principle set out in article 1 in a
number of cases. For example, in the Phosphates in Morocco case, PCIJ affirmed that when a State commits an
internationally wrongful act against another State international responsibility is established “immediately as between the two States”.34 ICJ has applied the principle on
several occasions, for example in the Corfu Channel case,35
in the Military and Paramilitary Activities in and against
Nicaragua case,36 and in the Gabčíkovo-Nagymaros
Project case.37 The Court also referred to the principle
in its advisory opinions on Reparation for Injuries,38 and
on the Interpretation of Peace Treaties (Second Phase),39
in which it stated that “refusal to fulfil a treaty obligation
involves international responsibility”.40 Arbitral tribunals
have repeatedly affirmed the principle, for example in the
Claims of Italian Nationals Resident in Peru cases,41 in

(5) On the other hand, the present articles are concerned
with the whole field of State responsibility. Thus they are
not limited to breaches of obligations of a bilateral character, e.g. under a bilateral treaty with another State. They
apply to the whole field of the international obligations
of States, whether the obligation is owed to one or several
States, to an individual or group, or to the international
community as a whole. Being general in character, they
are also for the most part residual. In principle, States are
free, when establishing or agreeing to be bound by a rule,
to specify that its breach shall entail only particular consequences and thereby to exclude the ordinary rules of
responsibility. This is made clear by article 55.

Commentary

Every internationally wrongful act of a State entails
the international responsibility of that State.

(1) Article 1 states the basic principle underlying the
articles as a whole, which is that a breach of international law by a State entails its international responsibility.
An internationally wrongful act of a State may consist
in one or more actions or omissions or a combination of
both. Whether there has been an internationally wrongful
act depends, first, on the requirements of the obligation
which is said to have been breached and, secondly, on the
framework conditions for such an act, which are set out in
Part One. The term “international responsibility” covers
the new legal relations which arise under international law
by reason of the internationally wrongful act of a State.
The content of these new legal relations is specified in
Part Two.

(d) The articles are concerned only with the responsibility of States for internationally wrongful conduct, leaving to one side issues of the responsibility of international
organizations or of other non-State entities (see articles
57 and 58).

Article 1. Responsibility of a State for its
internationally wrongful acts

GENERAL PRINCIPLES

CHAPTER I

Report of the International Law Commission on the work of its fifty-third session

quo which would engage the international responsibility
of the State concerned. Thus for the purposes of these
articles, international responsibility results exclusively
from a wrongful act contrary to international law. This is
reflected in the title of the articles.

32

Dickson Car Wheel Company (U.S.A.) v. United Mexican States,
UNRIAA, vol. IV (Sales No. 1951.V.1), p. 669, at p. 678 (1931).
43 International Fisheries Company (U.S.A.) v. United Mexican
States, ibid., p. 691, at p. 701 (1931).
44 According to the arbitrator, Max Huber, it is an indisputable principle that “responsibility is the necessary corollary of rights. All international rights entail international responsibility”, UNRIAA, vol. II
(Sales No. 1949.V.1), p. 615, at p. 641 (1925).
45 According to the Italian-United States Conciliation Commission,
no State may “escape the responsibility arising out of the exercise of
an illicit action from the viewpoint of the general principles of international law”, UNRIAA, vol. XIV (Sales No. 65.V.4), p. 159, at p. 163
(1953).
46 Case concerning the difference between New Zealand and
France concerning the interpretation or application of two agreements
concluded on 9 July 1986 between the two States and which related
to the problems arising from the Rainbow Warrior affair, UNRIAA,
vol. XX (Sales No. E/F.93.V.3), p. 215 (1990).
47 Ibid., p. 251, para. 75.
48 See, e.g., D. Anzilotti, Corso di diritto internazionale, 4th ed.
(Padua, CEDAM, 1955) vol. I, p. 385; W. Wengler, Völkerrecht (Berlin,
Springer, 1964), vol. I, p. 499; G. I. Tunkin, Teoria mezhdunarodnogo
prava (Moscow, Mezhdunarodnye otnoshenia, 1970), p. 470, trans. W.
E. Butler, Theory of International Law (London, George Allen and
Unwin, 1974), p. 415; and E. Jiménez de Aréchaga, “International
responsibility”, Manual of Public International Law, M. Sørensen,
ed. (London, Macmillan, 1968), p. 533.
49 See, e.g., I. Brownlie, Principles of Public International Law,
5th ed. (Oxford University Press, 1998), p. 435; B. Conforti, Diritto
internazionale, 4th ed. (Milan, Editoriale Scientifica, 1995), p. 332;
P. Daillier and A. Pellet, Droit international public (Nguyen Quoc
Dinh), 6th ed. (Paris, Librairie générale de droit et de jurisprudence,
1999), p. 742; P.-M. Dupuy, Droit international public, 4th ed. (Paris,
Dalloz, 1998), p. 414; and R. Wolfrum, “Internationally wrongful acts”,
Encyclopedia of Public International Law, R. Bernhardt, ed. (Amsterdam, North-Holland, 1995), vol. II, p. 1398.
50 See H. Kelsen, Principles of International Law, 2nd ed., R. W.
Tucker, ed. (New York, Holt, Rinehart and Winston, 1966), p. 22.
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(3) That every internationally wrongful act of a State
entails the international responsibility of that State, and
thus gives rise to new international legal relations additional to those which existed before the act took place,
has been widely recognized, both before48 and since49 article 1 was first formulated by the Commission. It is
true that there were early differences of opinion over the
definition of the legal relationships arising from an internationally wrongful act. One approach, associated with
Anzilotti, described the legal consequences deriving from
an internationally wrongful act exclusively in terms of a
binding bilateral relationship thereby established between
the wrongdoing State and the injured State, in which the
obligation of the former State to make reparation is set
against the “subjective” right of the latter State to require
reparation. Another view, associated with Kelsen, started
from the idea that the legal order is a coercive order and
saw the authorization accorded to the injured State to apply a coercive sanction against the responsible State as
the primary legal consequence flowing directly from the
wrongful act.50 According to this view, general international law empowered the injured State to react to a wrong;
the obligation to make reparation was treated as subsidi-

See, e.g., R. Ago, “Le délit international”, Recueil des cours...,
1939–II (Paris, Sirey, 1947), vol. 68, p. 415, at pp. 430–440;
and L. Oppenheim, International Law: A Treatise, vol. I, Peace, 8th
ed., H. Lauterpacht, ed. (London, Longmans, Green and Co., 1955),
pp. 352–354.
52 Barcelona Traction (see footnote 25 above), p. 32, para. 33.
53 Ibid., para. 34.
54 See East Timor (Portugal v. Australia), Judgment, I.C.J. Reports
1995, p. 90, at p. 102, para. 29; Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, p. 226, at p. 258,
para. 83; and Application of the Convention on the Prevention and Punishment of the Crime of Genocide, Preliminary Objections, Judgment,
I.C.J. Reports 1996, p. 595, at pp. 615–616, paras. 31–32.
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(6) The fact that under article 1 every internationally
wrongful act of a State entails the international responsibility of that State does not mean that other States may
not also be held responsible for the conduct in question,
or for injury caused as a result. Under chapter II the same

(5) Thus the term “international responsibility” in article 1 covers the relations which arise under international law from the internationally wrongful act of a State,
whether such relations are limited to the wrongdoing State
and one injured State or whether they extend also to other
States or indeed to other subjects of international law, and
whether they are centred on obligations of restitution or
compensation or also give the injured State the possibility
of responding by way of countermeasures.

Every State, by virtue of its membership in the international community, has a legal interest in the protection of
certain basic rights and the fulfilment of certain essential
obligations. Among these the Court instanced “the outlawing of acts of aggression, and of genocide, as also … the
principles and rules concerning the basic rights of the human person, including protection from slavery and racial
discrimination”.53 In later cases the Court has reaffirmed
this idea.54 The consequences of a broader conception of
international responsibility must necessarily be reflected
in the articles which, although they include standard bilateral situations of responsibility, are not limited to them.

an essential distinction should be drawn between the obligations of a
State towards the international community as a whole, and those arising
vis-à-vis another State in the field of diplomatic protection. By their
very nature the former are the concern of all States. In view of the
importance of the rights involved, all States can be held to have a legal
interest in their protection; they are obligations erga omnes.52

56

55

Reparation for Injuries (see footnote 38 above), p. 179.
Difference Relating to Immunity from Legal Process of a Special
Rapporteur of the Commission on Human Rights, Advisory Opinion,
I.C.J. Reports 1999, p. 62, at pp. 88–89, para. 66.
57 For the position of international organizations, see article 57 and
commentary.

(1) Article 1 states the basic principle that every internationally wrongful act of a State entails its international
responsibility. Article 2 specifies the conditions required
to establish the existence of an internationally wrong-

Commentary

(b) constitutes a breach of an international obligation of the State.

(a) is attributable to the State under international
law; and

There is an internationally wrongful act of a State
when conduct consisting of an action or omission:

Article 2. Elements of an internationally
wrongful act of a State

(8) As to terminology, the French term fait internationalement illicite is preferable to délit or other similar
expressions which may have a special meaning in internal law. For the same reason, it is best to avoid, in English, such terms as “tort”, “delict” or “delinquency”, or
in Spanish the term delito. The French term fait internationalement illicite is better than acte internationalement
illicite, since wrongfulness often results from omissions
which are hardly indicated by the term acte. Moreover, the
latter term appears to imply that the legal consequences
are intended by its author. For the same reasons, the term
hecho internacionalmente ilícito is adopted in the Spanish
text. In the English text, it is necessary to maintain the expression “internationally wrongful act”, since the French
fait has no exact equivalent; nonetheless, the term “act” is
intended to encompass omissions, and this is made clear
in article 2.

(7) The articles deal only with the responsibility of
States. Of course, as ICJ affirmed in the Reparation for
Injuries case, the United Nations “is a subject of international law and capable of possessing international
rights and duties … it has capacity to maintain its rights
by bringing international claims”.55 The Court has also
drawn attention to the responsibility of the United Nations
for the conduct of its organs or agents.56 It may be that the
notion of responsibility for wrongful conduct is a basic element in the possession of international legal personality.
Nonetheless, special considerations apply to the responsibility of other international legal persons, and these are
not covered in the articles.57

See footnote 34 above.
59 United States Diplomatic and Consular Staff in Tehran, Judgment, I.C.J. Reports 1980, p. 3, at p. 29, para. 56. Cf. page 41,
para. 90. See also Military and Paramilitary Activities in and against
Nicaragua (footnote 36 above), pp. 117–118, para. 226; and GabčíkovoNagymaros Project (footnote 27 above), p. 54, para. 78.
60 See footnote 42 above.
61 Cf. Yearbook ... 1973, vol. II, p. 179, document A/9010/Rev.1,
paragraph (1) of the commentary to article 3.
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(3) The element of attribution has sometimes been
described as “subjective” and the element of breach as
“objective”, but the articles avoid such terminology.61
Whether there has been a breach of a rule may depend
on the intention or knowledge of relevant State organs
or agents and in that sense may be “subjective”. For example, article II of the Convention on the Prevention and
Punishment of the Crime of Genocide states that: “In the
present Convention, genocide means any of the following
acts committed with intent to destroy, in whole or in part,
a national, ethnical, racial or religious group, as such …”
In other cases, the standard for breach of an obligation
may be “objective”, in the sense that the advertence or
otherwise of relevant State organs or agents may be irrelevant. Whether responsibility is “objective” or “subjective” in this sense depends on the circumstances, including the content of the primary obligation in question. The
articles lay down no general rule in that regard. The same
is true of other standards, whether they involve some degree of fault, culpability, negligence or want of due diligence. Such standards vary from one context to another
for reasons which essentially relate to the object and
purpose of the treaty provision or other rule giving rise
to the primary obligation. Nor do the articles lay down
any presumption in this regard as between the different

Similarly in the Dickson Car Wheel Company case, the
Mexico-United States General Claims Commission noted
that the condition required for a State to incur international responsibility is “that an unlawful international act be
imputed to it, that is, that there exist a violation of a duty
imposed by an international juridical standard”.60

[f]irst, it must determine how far, legally, the acts in question may be
regarded as imputable to the Iranian State. Secondly, it must consider
their compatibility or incompatibility with the obligations of Iran under
treaties in force or under any other rules of international law that may
be applicable.59

(2) These two elements were specified, for example,
by PCIJ in the Phosphates in Morocco case. The Court
explicitly linked the creation of international responsibility with the existence of an “act being attributable to the
State and described as contrary to the treaty right[s] of
another State”.58 ICJ has also referred to the two elements
on several occasions. In the United States Diplomatic and
Consular Staff in Tehran case, it pointed out that, in order
to establish the responsibility of the Islamic Republic of
Iran:

ful act of the State, i.e. the constituent elements of such
an act. Two elements are identified. First, the conduct in
question must be attributable to the State under international law. Secondly, for responsibility to attach to the act
of the State, the conduct must constitute a breach of an
international legal obligation in force for that State at that
time.
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(4) Opinions have also differed on the question whether
the legal relations arising from the occurrence of an internationally wrongful act were essentially bilateral, i.e.
concerned only the relations of the responsible State and
the injured State inter se. Increasingly it has been recognized that some wrongful acts engage the responsibility
of the State concerned towards several or many States or
even towards the international community as a whole. A
significant step in this direction was taken by ICJ in the
Barcelona Traction case when it noted that:

34

conduct may be attributable to several States at the same
time. Under chapter IV, one State may be responsible for
the internationally wrongful act of another, for example
if the act was carried out under its direction and control.
Nonetheless the basic principle of international law is that
each State is responsible for its own conduct in respect of
its own international obligations.

33

ary, a way by which the responsible State could avoid
the application of coercion. A third view, which came to
prevail, held that the consequences of an internationally
wrongful act cannot be limited either to reparation or to
a “sanction”.51 In international law, as in any system of
law, the wrongful act may give rise to various types of
legal relations, depending on the circumstances.

State responsibility

the Dickson Car Wheel Company case,42 in the International Fisheries Company case,43 in the British Claims in
the Spanish Zone of Morocco case44 and in the Armstrong
Cork Company case.45 In the “Rainbow Warrior” case,46
the arbitral tribunal stressed that “any violation by a State
of any obligation, of whatever origin, gives rise to State
responsibility”.47
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(5) For particular conduct to be characterized as an internationally wrongful act, it must first be attributable
to the State. The State is a real organized entity, a legal
person with full authority to act under international law.
But to recognize this is not to deny the elementary fact
that the State cannot act of itself. An “act of the State”
must involve some action or omission by a human being
or group: “States can act only by and through their agents
and representatives.”65 The question is which persons
should be considered as acting on behalf of the State, i.e.
what constitutes an “act of the State” for the purposes of
State responsibility.

(4) Conduct attributable to the State can consist of actions or omissions. Cases in which the international
responsibility of a State has been invoked on the basis of
an omission are at least as numerous as those based on
positive acts, and no difference in principle exists between
the two. Moreover, it may be difficult to isolate an “omission” from the surrounding circumstances which are relevant to the determination of responsibility. For example,
in the Corfu Channel case, ICJ held that it was a sufficient
basis for Albanian responsibility that it knew, or must have
known, of the presence of the mines in its territorial waters
and did nothing to warn third States of their presence.62
In the United States Diplomatic and Consular Staff in
Tehran case, the Court concluded that the responsibility
of the Islamic Republic of Iran was entailed by the “inaction” of its authorities which “failed to take appropriate
steps”, in circumstances where such steps were evidently
called for.63 In other cases it may be the combination of
an action and an omission which is the basis for responsibility.64

63

Corfu Channel, Merits (see footnote 35 above), pp. 22–23.
United States Diplomatic and Consular Staff in Tehran (see
footnote 59 above), pp. 31–32, paras. 63 and 67. See also Velásquez
Rodríguez v. Honduras case, Inter-American Court of Human Rights,
Series C, No. 4, para. 170 (1988): “under international law a State is
responsible for the acts of its agents undertaken in their official capacity and for their omissions”; and Affaire relative à l’acquisition de la
nationalité polonaise, UNRIAA, vol. I (Sales No. 1948.V.2), p. 401, at
p. 425 (1924).
64 For example, under article 4 of the Convention relative to the
Laying of Automatic Submarine Contact Mines (Hague Convention
VIII of 18 October 1907), a neutral Power which lays mines off its
coasts but omits to give the required notice to other States parties would
be responsible accordingly.
65 German Settlers in Poland, Advisory Opinion, 1923, P.C.I.J.,
Series B, No. 6, p. 22.
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(6) In speaking of attribution to the State what is meant
is the State as a subject of international law. Under many
legal systems, the State organs consist of different legal
persons (ministries or other legal entities), which are regarded as having distinct rights and obligations for which
they alone can be sued and are responsible. For the purposes of the international law of State responsibility
the position is different. The State is treated as a unity,
consistent with its recognition as a single legal person in
international law. In this as in other respects the attribution of conduct to the State is necessarily a normative operation. What is crucial is that a given event is sufficiently

35

67

66

Factory at Chorzów, Jurisdiction (see footnote 34 above).
Factory at Chorzów, Merits (ibid.).
68 Reparation for Injuries (see footnote 38 above), p. 184.
69 “Rainbow Warrior” (see footnote 46 above), p. 251, para. 75.
70 At the Conference for the Codification of International Law, held
at The Hague in 1930, the term “any failure ... to carry out the international obligations of the State” was adopted (see Yearbook ... 1956,
vol. II, p. 225, document A/CN.4/96, annex 3, article 1).
71 See footnote 34 above.
72 See also article 33, paragraph 2, and commentary.

(8) In international law the idea of breach of an obligation has often been equated with conduct contrary to the
rights of others. PCIJ spoke of an act “contrary to the treaty right[s] of another State” in its judgment in the Phosphates in Morocco case.71 That case concerned a limited
multilateral treaty which dealt with the mutual rights and
duties of the parties, but some have considered the correlation of obligations and rights as a general feature of
international law: there are no international obligations of
a subject of international law which are not matched by an
international right of another subject or subjects, or even
of the totality of the other subjects (the international community as a whole). But different incidents may attach to
a right which is held in common by all other subjects of
international law, as compared with a specific right of a
given State or States. Different States may be beneficiaries of an obligation in different ways, or may have different interests in respect of its performance. Multilateral
obligations may thus differ from bilateral ones, in view of
the diversity of legal rules and institutions and the wide
variety of interests sought to be protected by them. But
whether any obligation has been breached still raises the
two basic questions identified in article 2, and this is so
whatever the character or provenance of the obligation
breached. It is a separate question who may invoke the responsibility arising from the breach of an obligation: this
question is dealt with in Part Three.72

(7) The second condition for the existence of an internationally wrongful act of the State is that the conduct
attributable to the State should constitute a breach of an
international obligation of that State. The terminology of
breach of an international obligation of the State is long
established and is used to cover both treaty and non-treaty
obligations. In its judgment on jurisdiction in the Factory at Chorzów case, PCIJ used the words “breach of
an engagement”.66 It employed the same expression in its
subsequent judgment on the merits.67 ICJ referred explicitly to these words in the Reparation for Injuries case.68
The arbitral tribunal in the “Rainbow Warrior” affair referred to “any violation by a State of any obligation”.69
In practice, terms such as “non-execution of international
obligations”, “acts incompatible with international obligations”, “violation of an international obligation” or
“breach of an engagement” are also used.70 All these formulations have essentially the same meaning. The phrase
preferred in the articles is “breach of an international obligation” corresponding as it does to the language of Article 36, paragraph 2 (c), of the ICJ Statute.

connected to conduct (whether an act or omission) which
is attributable to the State under one or other of the rules
set out in chapter II.

State responsibility

possible standards. Establishing these is a matter for the
interpretation and application of the primary rules engaged in the given case.
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73 For examples of analysis of different obligations, see United
States Diplomatic and Consular Staff in Tehran (footnote 59 above),
pp. 30–33, paras. 62–68; “Rainbow Warrior” (footnote 46 above),
pp. 266–267, paras. 107–110; and WTO, Report of the Panel, United
States–Sections 301–310 of the Trade Act of 1974 (WT/DS152/R),
22 December 1999, paras. 7.41 et seq.
74 See, e.g., United States Diplomatic and Consular Staff in Tehran
(footnote 59 above), p. 29, paras. 56 and 58; and Military and Paramilitary Activities in and against Nicaragua (footnote 36 above), p. 51,
para. 86.

(12) In subparagraph (a), the term “attribution” is used
to denote the operation of attaching a given action or omission to a State. In international practice and judicial decisions, the term “imputation” is also used.74 But the term
“attribution” avoids any suggestion that the legal process
of connecting conduct to the State is a fiction, or that the
conduct in question is “really” that of someone else.

(11) Article 2 introduces and places in the necessary
legal context the questions dealt with in subsequent
chapters of Part One. Subparagraph (a)—which states
that conduct attributable to the State under international
law is necessary for there to be an internationally wrongful act—corresponds to chapter II, while chapter IV deals
with the specific cases where one State is responsible for
the internationally wrongful act of another State. Subparagraph (b)—which states that such conduct must
constitute a breach of an international obligation—corresponds to the general principles stated in chapter III,
while chapter V deals with cases where the wrongfulness of conduct, which would otherwise be a breach of an
obligation, is precluded.

(10) A related question is whether fault constitutes a
necessary element of the internationally wrongful act of a
State. This is certainly not the case if by “fault” one understands the existence, for example, of an intention to harm.
In the absence of any specific requirement of a mental
element in terms of the primary obligation, it is only
the act of a State that matters, independently of any
intention.

75 Treatment of Polish Nationals and Other Persons of Polish Origin or Speech in the Danzig Territory, Advisory Opinion, 1932, P.C.I.J.,
Series A/B, No. 44, p. 4.
76 Ibid., pp. 24–25. See also “Lotus”, Judgment No. 9, 1927, P.C.I.J.,
Series A, No. 10, p. 24.

(3) That conformity with the provisions of internal
law in no way precludes conduct being characterized as
internationally wrongful is equally well settled. Interna-

according to generally accepted principles, a State cannot rely, as
against another State, on the provisions of the latter’s Constitution, but
only on international law and international obligations duly accepted
... [C]onversely, a State cannot adduce as against another State its own
Constitution with a view to evading obligations incumbent upon it under international law or treaties in force ... The application of the Danzig
Constitution may ... result in the violation of an international obligation
incumbent on Danzig towards Poland, whether under treaty stipulations
or under general international law ... However, in cases of such a nature,
it is not the Constitution and other laws, as such, but the international
obligation that gives rise to the responsibility of the Free City.76

(2) As to the first of these elements, perhaps the clearest judicial decision is that of PCIJ in the Treatment of
Polish Nationals case.75 The Court denied the Polish
Government the right to submit to organs of the League
of Nations questions concerning the application to Polish
nationals of certain provisions of the Constitution of the
Free City of Danzig, on the ground that:

(1) Article 3 makes explicit a principle already implicit
in article 2, namely that the characterization of a given
act as internationally wrongful is independent of its characterization as lawful under the internal law of the State
concerned. There are two elements to this. First, an act of
a State cannot be characterized as internationally wrongful unless it constitutes a breach of an international obligation, even if it violates a provision of the State’s own
law. Secondly and most importantly, a State cannot, by
pleading that its conduct conforms to the provisions of its
internal law, escape the characterization of that conduct as
wrongful by international law. An act of a State must be
characterized as internationally wrongful if it constitutes a
breach of an international obligation, even if the act does
not contravene the State’s internal law—even if, under
that law, the State was actually bound to act in that way.

Commentary

The characterization of an act of a State as internationally wrongful is governed by international law.
Such characterization is not affected by the characterization of the same act as lawful by internal law.

Article 3. Characterization of an act of a State
as internationally wrongful

(13) In subparagraph (b), reference is made to the breach
of an international obligation rather than a rule or a norm
of international law. What matters for these purposes is
not simply the existence of a rule but its application in the
specific case to the responsible State. The term “obligation” is commonly used in international judicial decisions
and practice and in the literature to cover all the possibilities. The reference to an “obligation” is limited to an obligation under international law, a matter further clarified
in article 3.
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(9) Thus there is no exception to the principle stated in
article 2 that there are two necessary conditions for an
internationally wrongful act—conduct attributable to
the State under international law and the breach by that
conduct of an international obligation of the State. The
question is whether those two necessary conditions are
also sufficient. It is sometimes said that international responsibility is not engaged by conduct of a State in disregard of its obligations unless some further element exists,
in particular, “damage” to another State. But whether such
elements are required depends on the content of the primary obligation, and there is no general rule in this respect.
For example, the obligation under a treaty to enact a uniform law is breached by the failure to enact the law, and
it is not necessary for another State party to point to any
specific damage it has suffered by reason of that failure.
Whether a particular obligation is breached forthwith
upon a failure to act on the part of the responsible State,
or whether some further event must occur, depends on the
content and interpretation of the primary obligation and
cannot be determined in the abstract.73
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(4) ICJ has often referred to and applied the
For example, in the Reparation for Injuries case, it noted
that “[a]s the claim is based on the breach of an international obligation on the part of the Member held responsible … the Member cannot contend that this obligation is
governed by municipal law”.84 In the ELSI case, a Chamber of the Court emphasized this rule, stating that:

principle.83

A different facet of the same principle was also affirmed in
the advisory opinions on Exchange of Greek and Turkish
Populations81 and Jurisdiction of the Courts of Danzig.82

... a State cannot adduce as against another State its own Constitution
with a view to evading obligations incumbent upon it under international law or treaties in force.80

... it is certain that France cannot rely on her own legislation to limit the
scope of her international obligations;79

it is a generally accepted principle of international law that in the relations between Powers who are contracting Parties to a treaty, the provisions of municipal law cannot prevail over those of the treaty;78

The principle was reaffirmed many times:

78

77

S.S. “Wimbledon” (see footnote 34 above), pp. 29–30.
Greco-Bulgarian “Communities”, Advisory Opinion, 1930,
P.C.I.J., Series B, No. 17, p. 32.
79 Free Zones of Upper Savoy and the District of Gex, Order of
6 December 1930, P.C.I.J., Series A, No. 24, p. 12; and ibid., Judgment,
1932, P.C.I.J., Series A/B, No. 46, p. 96, at p. 167.
80 Treatment of Polish Nationals (see footnote 75 above), p. 24.
81 Exchange of Greek and Turkish Populations, Advisory Opinion,
1925, P.C.I.J., Series B, No. 10, p. 20.
82 Jurisdiction of the Courts of Danzig, Advisory Opinion, 1928,
P.C.I.J., Series B, No. 15, pp. 26–27. See also the observations of
Lord Finlay in Acquisition of Polish Nationality, Advisory Opinion,
1923, P.C.I.J., Series B, No. 7, p. 26.
83 See Fisheries, Judgment, I.C.J. Reports 1951, p. 116, at p. 132;
Nottebohm, Preliminary Objection, Judgment, I.C.J. Reports 1953,
p. 111, at p. 123; Application of the Convention of 1902 Governing the
Guardianship of Infants, Judgment, I.C.J. Reports 1958, p. 55, at p. 67;
and Applicability of the Obligation to Arbitrate under Section 21 of
the United Nations Headquarters Agreement of 26 June 1947, Advisory
Opinion, I.C.J. Reports 1988, p. 12, at pp. 34–35, para. 57.
84 Reparation for Injuries (see footnote 38 above), at p. 180.
85 Elettronica Sicula S.p.A. (ELSI), Judgment, I.C.J. Reports 1989,
p. 15, at p. 51, para. 73.

the fact that an act of a public authority may have been unlawful in
municipal law does not necessarily mean that that act was unlawful in

Conversely, as the Chamber explained:

Compliance with municipal law and compliance with the provisions of
a treaty are different questions. What is a breach of treaty may be lawful
in the municipal law and what is unlawful in the municipal law may be
wholly innocent of violation of a treaty provision. Even had the Prefect
held the requisition to be entirely justified in Italian law, this would not
exclude the possibility that it was a violation of the FCN Treaty.85

87

86

Ibid., p. 74, para. 124.
See, e.g., the Geneva Arbitration (the “Alabama” case), in Moore,
History and Digest, vol. IV, p. 4144, at pp. 4156 and 4157 (1872);
Norwegian Shipowners’ Claims (Norway v. United States of America),
UNRIAA, vol. I (Sales No. 1948.V.2), p. 307, at p. 331 (1922); AguilarAmory and Royal Bank of Canada Claims (Tinoco case) (Great Britain
v. Costa Rica), ibid., p. 369, at p. 386 (1923); Shufeldt Claim, ibid.,
vol. II (Sales No. 1949.V.1), p. 1079, at p. 1098 (“it is a settled principle
of international law that a sovereign can not be permitted to set up one
of his own municipal laws as a bar to a claim by a sovereign for a wrong
done to the latter’s subject”) (1930); Wollemborg Case, ibid., vol. XIV
(Sales No. 65.V.4), p. 283, at p. 289 (1956); and Flegenheimer, ibid.,
p. 327, at p. 360 (1958).
88 In point I of the request for information on State responsibility sent
to States by the Preparatory Committee for the 1930 Hague Conference
it was stated:
“In particular, a State cannot escape its responsibility under international law, if such responsibility exists, by appealing to the provisions
of its municipal law.”
In their replies, States agreed expressly or implicitly with this principle (see League of Nations, Conference for the Codification of
International Law, Bases of Discussion for the Conference drawn up
by the Preparatory Committee, vol. III: Responsibility of States for
Damage caused in their Territory to the Person or Property of Foreigners
(document C.75.M.69.1929.V), p. 16). During the debate at the 1930
Hague Conference, States expressed general approval of the idea embodied in point I and the Third Committee of the Conference adopted
article 5 to the effect that “A State cannot avoid international responsibility by invoking the state of its municipal law” (document C.351(c)
M.145(c).1930.V; reproduced in Yearbook ... 1956, vol. II, p. 225,
document A/CN.4/96, annex 3).
89 See General Assembly resolution 375 (IV) of 6 December 1949,
annex. For the debate in the Commission, see Yearbook ... 1949,
pp. 105–106, 150 and 171. For the debate in the Assembly, see Official
Records of the General Assembly, Fourth Session, Sixth Committee,
168th–173rd meetings, 18–25 October 1949; 175th–183rd meetings,
27 October–3 November 1949; and ibid., Fourth Session, Plenary
Meetings, 270th meeting, 6 December 1949.
90 Article 46 of the Convention provides for the invocation of provisions of internal law regarding competence to conclude treaties in
limited circumstances, viz., where the violation of such provisions
“was manifest and concerned a rule of … internal law of fundamental
importance”.

A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is without prejudice to
article 46.90

(6) Similarly this principle was endorsed in the 1969
Vienna Convention, article 27 of which provides that:

Every State has the duty to carry out in good faith its obligations arising from treaties and other sources of international law, and it may not
invoke provisions in its constitution or its laws as an excuse for failure
to perform this duty.89

(5) The principle was expressly endorsed in the work undertaken under the auspices of the League of Nations on
the codification of State responsibility,88 as well as in the
work undertaken under the auspices of the United Nations
on the codification of the rights and duties of States and
the law of treaties. The Commission’s draft Declaration on
Rights and Duties of States, article 13, provided that:

The principle has also been applied by numerous arbitral
tribunals.87

a neutrality order, issued by an individual State, could not prevail over
the provisions of the Treaty of Peace. ... under Article 380 of the Treaty
of Versailles, it was [Germany’s] definite duty to allow [the passage
of the Wimbledon through the Kiel Canal]. She could not advance her
neutrality orders against the obligations which she had accepted under
this Article.77
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international law, as a breach of treaty or otherwise. A finding of the
local courts that an act was unlawful may well be relevant to an argument
that it was also arbitrary; but by itself, and without more, unlawfulness
cannot be said to amount to arbitrariness … Nor does it follow from a
finding by a municipal court that an act was unjustified, or unreasonable, or arbitrary, that that act is necessarily to be classed as arbitrary in
international law, though the qualification given to the impugned act by
a municipal authority may be a valuable indication.86

State responsibility

tional judicial decisions leave no doubt on that subject. In
particular, PCIJ expressly recognized the principle in its
first judgment, in the S.S. “Wimbledon” case. The Court
rejected the argument of the German Government that the
passage of the ship through the Kiel Canal would have
constituted a violation of the German neutrality orders,
observing that:
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91 Cf. LaGrand (Germany v. United States of America), Provisional
Measures, Order of 3 March 1999, I.C.J. Reports 1999, p. 9, at p. 16,
para. 28.

(9) As to terminology, in the English version the term
“internal law” is preferred to “municipal law”, because
the latter is sometimes used in a narrower sense, and because the 1969 Vienna Convention speaks of “internal
law”. Still less would it be appropriate to use the term
“national law”, which in some legal systems refers only to
the laws emanating from the central legislature, as distinct
from provincial, cantonal or local authorities. The principle in article 3 applies to all laws and regulations adopted
within the framework of the State, by whatever authority
and at whatever level.91 In the French version the expression droit interne is preferred to législation interne and
loi interne, because it covers all provisions of the internal legal order, whether written or unwritten and whether
they take the form of constitutional or legislative rules,
administrative decrees or judicial decisions.

(8) As regards the wording of the rule, the formulation
“The municipal law of a State cannot be invoked to prevent
an act of that State from being characterized as wrongful
in international law”, which is similar to article 5 of the
draft adopted on first reading at the 1930 Hague Conference and also to article 27 of the 1969 Vienna Convention,
has the merit of making it clear that States cannot use their
internal law as a means of escaping international responsibility. On the other hand, such a formulation sounds like
a rule of procedure and is inappropriate for a statement
of principle. Issues of the invocation of responsibility belong to Part Three, whereas this principle addresses the
underlying question of the origin of responsibility. In addition, there are many cases where issues of internal law
are relevant to the existence or otherwise of responsibility. As already noted, in such cases it is international law
which determines the scope and limits of any reference to
internal law. This element is best reflected by saying, first,
that the characterization of State conduct as internationally
wrongful is governed by international law, and secondly by
affirming that conduct which is characterized as wrongful
under international law cannot be excused by reference to
the legality of that conduct under internal law.

92 See, e.g., I. Brownlie, System of the Law of Nations: State
Responsibility, Part I (Oxford, Clarendon Press, 1983), pp. 132–
166; D. D. Caron, “The basis of responsibility: attribution and other
trans-substantive rules”, The Iran-United States Claims Tribunal: Its
Contribution to the Law of State Responsibility, R. B. Lillich and
D. B. Magraw, eds. (Irvington-on-Hudson, N.Y., Transnational, 1998),
p. 109; L. Condorelli, “L’imputation à l’État d’un fait internationalement illicite : solutions classiques et nouvelles tendances”, Recueil
des cours…, 1984–VI (Dordrecht, Martinus Nijhoff, 1988), vol. 189,
p. 9; H. Dipla, La responsabilité de l’État pour violation des
droits de l’homme: problèmes d’imputation (Paris, Pedone, 1994);
A. V. Freeman, “Responsibility of States for unlawful acts of their
armed forces”, Recueil des cours…, 1955–II (Leiden, Sijthoff, 1956),
vol. 88, p. 261; and F. Przetacznik, “The international responsibility of
States for the unauthorized acts of their organs”, Sri Lanka Journal of
International Law, vol. 1 (June 1989), p. 151.
93 League of Nations, Official Journal, 4th Year, No. 11 (November
1923), p. 1349.
94 Ibid., 5th Year, No. 4 (April 1924), p. 524. See also the Janes case,
UNRIAA, vol. IV (Sales No. 1951.V.1), p. 82 (1925).

(4) The attribution of conduct to the State as a subject
of international law is based on criteria determined by international law and not on the mere recognition of a link

The responsibility of a State is only involved by the commission in its
territory of a political crime against the persons of foreigners if the State
has neglected to take all reasonable measures for the prevention of the
crime and the pursuit, arrest and bringing to justice of the criminal.94

(3) As a corollary, the conduct of private persons is not
as such attributable to the State. This was established, for
example, in the Tellini case of 1923. The Council of the
League of Nations referred to a Special Commission of
Jurists certain questions arising from an incident between
Italy and Greece.93 This involved the assassination on
Greek territory of the Chairman and several members of
an international commission entrusted with the task of delimiting the Greek-Albanian border. In reply to question
five, the Commission stated that:

(2) In theory, the conduct of all human beings, corporations or collectivities linked to the State by nationality,
habitual residence or incorporation might be attributed
to the State, whether or not they have any connection to
the Government. In international law, such an approach
is avoided, both with a view to limiting responsibility to
conduct which engages the State as an organization, and
also so as to recognize the autonomy of persons acting on
their own account and not at the instigation of a public
authority. Thus, the general rule is that the only conduct
attributed to the State at the international level is that of its
organs of government, or of others who have acted under
the direction, instigation or control of those organs, i.e. as
agents of the State.92

(1) In accordance with article 2, one of the essential conditions for the international responsibility of a State is that
the conduct in question is attributable to the State under
international law. Chapter II defines the circumstances in
which such attribution is justified, i.e. when conduct consisting of an act or omission or a series of acts or omissions is to be considered as the conduct of the State.

Commentary

ATTRIBUTION OF CONDUCT TO A STATE

CHAPTER II

Report of the International Law Commission on the work of its fifty-third session

(7) The rule that the characterization of conduct as
unlawful in international law cannot be affected by the
characterization of the same act as lawful in internal law
makes no exception for cases where rules of international
law require a State to conform to the provisions of its internal law, for instance by applying to aliens the same legal treatment as to nationals. It is true that in such a case,
compliance with internal law is relevant to the question of
international responsibility. But this is because the rule of
international law makes it relevant, e.g. by incorporating
the standard of compliance with internal law as the applicable international standard or as an aspect of it. Especially in the fields of injury to aliens and their property and
of human rights, the content and application of internal
law will often be relevant to the question of international
responsibility. In every case it will be seen on analysis that
either the provisions of internal law are relevant as facts in
applying the applicable international standard, or else that
they are actually incorporated in some form, conditionally
or unconditionally, into that standard.
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(5) The question of attribution of conduct to the State for
the purposes of responsibility is to be distinguished from
other international law processes by which particular organs are authorized to enter into commitments on behalf
of the State. Thus the Head of State or Government or the
minister of foreign affairs is regarded as having authority
to represent the State without any need to produce full
powers.96 Such rules have nothing to do with attribution
for the purposes of State responsibility. In principle, the
State’s responsibility is engaged by conduct incompatible
with its international obligations, irrespective of the level
of administration or government at which the conduct occurs.97 Thus, the rules concerning attribution set out in
this chapter are formulated for this particular purpose,
and not for other purposes for which it may be necessary
to define the State or its Government.

95

See United States Diplomatic and Consular Staff in Tehran
(footnote 59 above).
96 See articles 7, 8, 46 and 47 of the 1969 Vienna Convention.
97 The point was emphasized, in the context of federal States, in
LaGrand (see footnote 91 above). It is not of course limited to federal
States. See further article 5 and commentary.
98 See paragraph (11) of the commentary to article 4; see also article 5 and commentary.

(6) In determining what constitutes an organ of a State
for the purposes of responsibility, the internal law and
practice of each State are of prime importance. The structure of the State and the functions of its organs are not,
in general, governed by international law. It is a matter
for each State to decide how its administration is to be
structured and which functions are to be assumed by government. But while the State remains free to determine its
internal structure and functions through its own law and
practice, international law has a distinct role. For example, the conduct of certain institutions performing public
functions and exercising public powers (e.g. the police) is
attributed to the State even if those institutions are regarded in internal law as autonomous and independent of the
executive government.98 Conduct engaged in by organs
of the State in excess of their competence may also be
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100

See article 7 and commentary.
See article 55 and commentary.
101 Kenneth P. Yeager v. The Islamic Republic of Iran, Iran-U.S.
C.T.R., vol. 17 , p. 92, at pp. 101–102 (1987).

99

(9) These rules are cumulative but they are also limitative. In the absence of a specific undertaking or guarantee
(which would be a lex specialis100), a State is not responsible for the conduct of persons or entities in circumstances not covered by this chapter. As the Iran-United States
Claims Tribunal has affirmed, “in order to attribute an act
to the State, it is necessary to identify with reasonable
certainty the actors and their association with the State”.101
This follows already from the provisions of article 2.

(8) Chapter II consists of eight articles. Article 4 states
the basic rule attributing to the State the conduct of its
organs. Article 5 deals with conduct of entities empowered to exercise the governmental authority of a State, and
article 6 deals with the special case where an organ of
one State is placed at the disposal of another State and
empowered to exercise the governmental authority of that
State. Article 7 makes it clear that the conduct of organs
or entities empowered to exercise governmental authority is attributable to the State even if it was carried out
outside the authority of the organ or person concerned or
contrary to instructions. Articles 8 to 11 then deal with
certain additional cases where conduct, not that of a State
organ or entity, is nonetheless attributed to the State in
international law. Article 8 deals with conduct carried out
on the instructions of a State organ or under its direction
or control. Article 9 deals with certain conduct involving
elements of governmental authority, carried out in the absence of the official authorities. Article 10 concerns the
special case of responsibility in defined circumstances for
the conduct of insurrectional movements. Article 11 deals
with conduct not attributable to the State under one of the
earlier articles which is nonetheless adopted by the State,
expressly or by conduct, as its own.

(7) The purpose of this chapter is to specify the conditions under which conduct is attributed to the State as a
subject of international law for the purposes of determining its international responsibility. Conduct is thereby attributed to the State as a subject of international law and
not as a subject of internal law. In internal law, it is common for the “State” to be subdivided into a series of distinct legal entities. For example, ministries, departments,
component units of all kinds, State commissions or corporations may have separate legal personality under internal
law, with separate accounts and separate liabilities. But
international law does not permit a State to escape its international responsibilities by a mere process of internal
subdivision. The State as a subject of international law is
held responsible for the conduct of all the organs, instrumentalities and officials which form part of its organization and act in that capacity, whether or not they have
separate legal personality under its internal law.

attributed to the State under international law, whatever
the position may be under internal law.99

State responsibility

of factual causality. As a normative operation, attribution
must be clearly distinguished from the characterization
of conduct as internationally wrongful. Its concern is to
establish that there is an act of the State for the purposes
of responsibility. To show that conduct is attributable to
the State says nothing, as such, about the legality or otherwise of that conduct, and rules of attribution should not
be formulated in terms which imply otherwise. But the
different rules of attribution stated in chapter II have a
cumulative effect, such that a State may be responsible
for the effects of the conduct of private parties, if it failed
to take necessary measures to prevent those effects. For
example, a receiving State is not responsible, as such, for
the acts of private individuals in seizing an embassy, but
it will be responsible if it fails to take all necessary steps
to protect the embassy from seizure, or to regain control
over it.95 In this respect there is often a close link between
the basis of attribution and the particular obligation said
to have been breached, even though the two elements are
analytically distinct.

265

Article 4. Conduct of organs of a State

102

Moore, History and Digest, vol. III, p. 3127, at p. 3129 (1871).
103 See, e.g., Claims of Italian Nationals (footnote 41 above);
Salvador Commercial Company, UNRIAA, vol. XV (Sales No. 66.V.3),
p. 455, at p. 477 (1902); and Finnish Shipowners (Great Britain/Finland), ibid., vol. III (Sales No. 1949.V.2), p. 1479, at p. 1501 (1934).
104 League of Nations, Conference for the Codification of International Law, Bases of Discussion … (see footnote 88 above), pp. 25, 41
and 52; Supplement to Volume III: Replies made by the Governments
to the Schedule of Points; Replies of Canada and the United States of
America (document C.75(a)M.69(a).1929.V), pp. 2–3 and 6.

(4) The replies by Governments to the Preparatory Committee for the 1930 Hague Conference104 were unanimously of the view that the actions or omissions of organs
of the State must be attributed to it. The Third Committee
of the Conference adopted unanimously on first reading
an article 1, which provided that international responsibility shall be incurred by a State as a consequence of “any

(3) That the State is responsible for the conduct of its
own organs, acting in that capacity, has long been recognized in international judicial decisions. In the Moses
case, for example, a decision of a Mexico-United States
Mixed Claims Commission, Umpire Lieber said: “An
officer or person in authority represents pro tanto his government, which in an international sense is the aggregate
of all officers and men in authority.”102 There have been
many statements of the principle since then.103

(2) Certain acts of individuals or entities which do not
have the status of organs of the State may be attributed to
the State in international law, and these cases are dealt with
in later articles of this chapter. But the rule is nonetheless
a point of departure. It defines the core cases of attribution, and it is a starting point for other cases. For example,
under article 8 conduct which is authorized by the State,
so as to be attributable to it, must have been authorized by
an organ of the State, either directly or indirectly.

(1) Paragraph 1 of article 4 states the first principle of
attribution for the purposes of State responsibility in international law—that the conduct of an organ of the State
is attributable to that State. The reference to a “State organ” covers all the individual or collective entities which
make up the organization of the State and act on its behalf.
It includes an organ of any territorial governmental entity
within the State on the same basis as the central governmental organs of that State: this is made clear by the final
phrase.

Commentary

2. An organ includes any person or entity which
has that status in accordance with the internal law of
the State.

105 Reproduced in Yearbook ... 1956, vol. II, p. 225, document
A/CN.4/96, annex 3.
106 See Salvador Commercial Company (footnote 103 above).
See also Chattin case, UNRIAA, vol. IV (Sales No. 1951.V.1), p. 282,
at pp. 285–286 (1927); and Dispute concerning the interpretation of
article 79 of the Treaty of Peace, ibid., vol. XIII (Sales No. 64.V.3),
p. 389, at p. 438 (1955).
107 Difference Relating to Immunity from Legal Process of a
Special Rapporteur of the Commission on Human Rights (see footnote
56 above), p. 87, para. 62, referring to the draft articles on State responsibility, article 6, now embodied in article 4.
108 As to legislative acts, see, e.g., German Settlers in Poland
(footnote 65 above), at pp. 35–36; Treatment of Polish Nationals (footnote
75 above), at pp. 24–25; Phosphates in Morocco (footnote 34 above),
at pp. 25–26; and Rights of Nationals of the United States of America
in Morocco, Judgment, I.C.J. Reports 1952, p. 176, at pp. 193–194.
As to executive acts, see, e.g., Military and Paramilitary Activities in
and against Nicaragua (footnote 36 above); and ELSI (footnote 85
above). As to judicial acts, see, e.g., “Lotus” (footnote 76 above);
Jurisdiction of the Courts of Danzig (footnote 82 above); and Ambatielos, Merits, Judgment, I.C.J. Reports 1953, p. 10, at pp. 21–22. In some
cases, the conduct in question may involve both executive and judicial
acts; see, e.g., Application of the Convention of 1902 (footnote 83 above)
at p. 65.

In that case the Court was principally concerned with
decisions of State courts, but the same principle applies to
legislative and executive acts.108 As PCIJ said in Certain
German Interests in Polish Upper Silesia (Merits):

According to a well-established rule of international law, the conduct of
any organ of a State must be regarded as an act of that State. This rule
… is of a customary character.107

ICJ has also confirmed the rule in categorical terms. In
Difference Relating to Immunity from Legal Process of a
Special Rapporteur of the Commission on Human Rights,
it said:

a State is responsible for the acts of its rulers, whether they belong to
the legislative, executive, or judicial department of the Government, so
far as the acts are done in their official capacity.106

(6) Thus, the reference to a State organ in article 4 is intended in the most general sense. It is not limited to the organs of the central government, to officials at a high level
or to persons with responsibility for the external relations
of the State. It extends to organs of government of whatever kind or classification, exercising whatever functions,
and at whatever level in the hierarchy, including those at
provincial or even local level. No distinction is made for
this purpose between legislative, executive or judicial organs. Thus, in the Salvador Commercial Company case,
the tribunal said that:

(5) The principle of the unity of the State entails that the
acts or omissions of all its organs should be regarded as
acts or omissions of the State for the purposes of international responsibility. It goes without saying that there is
no category of organs specially designated for the commission of internationally wrongful acts, and virtually any
State organ may be the author of such an act. The diversity
of international obligations does not permit any general
distinction between organs which can commit internationally wrongful acts and those which cannot. This is reflected in the closing words of paragraph 1, which clearly
reflect the rule of international law in the matter.

failure on the part of its organs to carry out the international obligations of the State”.105

Report of the International Law Commission on the work of its fifty-third session

1. The conduct of any State organ shall be considered an act of that State under international law,
whether the organ exercises legislative, executive, judicial or any other functions, whatever position it holds
in the organization of the State, and whatever its character as an organ of the central Government or of a
territorial unit of the State.
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(7) Nor is any distinction made at the level of principle between the acts of “superior” and “subordinate” officials, provided they are acting in their official capacity.
This is expressed in the phrase “whatever position it holds
in the organization of the State” in article 4. No doubt
lower-level officials may have a more restricted scope of
activity and they may not be able to make final decisions.
But conduct carried out by them in their official capacity
is nonetheless attributable to the State for the purposes of
article 4. Mixed commissions after the Second World War
often had to consider the conduct of minor organs of the
State, such as administrators of enemy property, mayors
and police officers, and consistently treated the acts of
such persons as attributable to the State.114

Thus, article 4 covers organs, whether they exercise
“legislative, executive, judicial or any other functions”.
This language allows for the fact that the principle of the
separation of powers is not followed in any uniform way,
and that many organs exercise some combination of public powers of a legislative, executive or judicial character.
Moreover, the term is one of extension, not limitation,
as is made clear by the words “or any other functions”.110
It is irrelevant for the purposes of attribution that the conduct of a State organ may be classified as “commercial”
or as acta iure gestionis. Of course, the breach by a State
of a contract does not as such entail a breach of international law.111 Something further is required before international law becomes relevant, such as a denial of justice
by the courts of the State in proceedings brought by the
other contracting party. But the entry into or breach of a
contract by a State organ is nonetheless an act of the State
for the purposes of article 4,112 and it might in certain circumstances amount to an internationally wrongful act.113

109 Certain German Interests in Polish Upper Silesia, Merits, Judgment No. 7, 1926, P.C.I.J., Series A, No. 7, at p. 19.
110 These functions might involve, e.g. the giving of administrative
guidance to the private sector. Whether such guidance involves a breach
of an international obligation may be an issue, but as “guidance” it is
clearly attributable to the State. See, e.g., GATT, Report of the Panel,
Japan–Trade in Semi-conductors, 24 March 1988, paras. 110–111;
and WTO, Report of the Panel, Japan–Measures affecting Consumer
Photographic Film and Paper (WT/DS44/R), paras. 10.12–10.16.
111 See article 3 and commentary.
112 See, e.g., the decisions of the European Court of Human Rights
in Swedish Engine Drivers’ Union v. Sweden, Eur. Court H.R., Series
A, No. 20 (1976), at p. 14; and Schmidt and Dahlström v. Sweden, ibid.,
Series A, No. 21 (1976), at p. 15.
113 The irrelevance of the classification of the acts of State organs
as iure imperii or iure gestionis was affirmed by all those members of
the Sixth Committee who responded to a specific question on this issue
from the Commission (see Yearbook ... 1998, vol. II (Part Two), p. 17,
para. 35).
114 See, e.g., the Currie case, UNRIAA, vol. XIV (Sales No.
65.V.4), p. 21, at p. 24 (1954); Dispute concerning the interpretation
of article 79 (footnote 106 above), at pp. 431–432; and Mossé case,
UNRIAA, vol. XIII (Sales No. 64.V.3), p. 486, at pp. 492–493 (1953).
For earlier decisions, see the Roper case, ibid., vol. IV (Sales No. 1951.
V.1), p. 145 (1927); Massey, ibid., p. 155 (1927); Way, ibid., p. 391, at
p. 400 (1928); and Baldwin, ibid., vol. VI (Sales No. 1955.V.3), p. 328
(1933). Cf. the consideration of the requisition of a plant by the Mayor
of Palermo in ELSI (see footnote 85 above), e.g. at p. 50, para. 70.
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115 UNRIAA, vol. XIII (Sales No. 64.V.3), p. 150, at p. 161 (1951).
For earlier decisions, see, e.g., the Pieri Dominique and Co. case, ibid.,
vol. X (Sales No. 60.V.4), p. 139, at p. 156 (1905).
116 League of Nations, Conference for the Codification of International Law, Bases of Discussion … (see footnote 104 above), p. 90;
Supplement to Vol. III … (ibid.), pp. 3 and 18.
117 See Moore, History and Digest, vol. II, p. 1440, at p. 1440
(1874). See also De Brissot and others, Moore, History and Digest,
vol. III, p. 2967, at pp. 2970–2971 (1855); Pieri Dominique and Co.
(footnote 115 above), at pp. 156–157; Davy case, UNRIAA, vol. IX
(Sales No. 59.V.5), p. 467, at p. 468 (1903); Janes case (footnote 94
above); Swinney, UNRIAA, vol. IV (Sales No. 1951.V.1), p. 101 (1925);
Quintanilla, ibid., p. 101, at p. 103 (1925); Youmans, ibid., p. 110,
at p. 116 (1925); Mallén, ibid., p. 173, at p. 177 (1927); Venable, ibid.,
p. 218, at p. 230 (1925); and Tribolet, ibid., p. 598, at p. 601 (1925).
118 UNRIAA, vol. V (Sales No. 1952.V.3), p. 534, at p. 536 (1929).
119 LaGrand, Provisional Measures (see footnote 91 above).
See also LaGrand (Germany v. United States of America), Judgment,
I.C.J.Reports 2001, p. 466, at p. 495, para. 81.

Whereas the international responsibility of a State is engaged by the action of the competent organs and authorities acting in that State, whatever they may be; whereas the United States should take all measures at
its disposal to ensure that Walter LaGrand is not executed pending the
final decision in these proceedings; whereas, according to the information available to the Court, implementation of the measures indicated
in the present Order falls within the jurisdiction of the Governor of
Arizona; whereas the Government of the United States is consequently
under the obligation to transmit the present Order to the said Governor;
whereas the Governor of Arizona is under the obligation to act in conformity with the international undertakings of the United States.119

(9) It does not matter for this purpose whether the territorial unit in question is a component unit of a federal State
or a specific autonomous area, and it is equally irrelevant
whether the internal law of the State in question gives the
federal parliament power to compel the component unit to
abide by the State’s international obligations. The award
in the “Montijo” case is the starting point for a consistent
series of decisions to this effect.117 The French-Mexican
Claims Commission in the Pellat case reaffirmed “the
principle of the international responsibility ... of a federal State for all the acts of its separate States which give
rise to claims by foreign States” and noted specially that
such responsibility “... cannot be denied, not even in cases
where the federal Constitution denies the central Government the right of control over the separate States or the
right to require them to comply, in their conduct, with the
rules of international law”.118 That rule has since been
consistently applied. Thus, for example, in the LaGrand
case, ICJ said:

This principle was strongly supported during the preparatory work for the 1930 Hague Conference. Governments
were expressly asked whether the State became responsible as a result of “[a]cts or omissions of bodies exercising public functions of a legislative or executive character (communes, provinces, etc.)”. All answered in the
affirmative.116

For the purposes of reaching a decision in the present case it matters
little that the decree of 29 August 1947 was not enacted by the Italian
State but by the region of Sicily. For the Italian State is responsible
for implementing the Peace Treaty, even for Sicily, notwithstanding the
autonomy granted to Sicily in internal relations under the public law of
the Italian Republic.115

(8) Likewise, the principle in article 4 applies equally to
organs of the central government and to those of regional
or local units. This principle has long been recognized.
For example, the Franco-Italian Conciliation Commission
in the Heirs of the Duc de Guise case said:

State responsibility

From the standpoint of International Law and of the Court which is its
organ, municipal laws ... express the will and constitute the activities
of States, in the same manner as do legal decisions or administrative
measures.109
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120 See, e.g., articles 56, paragraph 3, and 172, paragraph 3, of the
Constitution of the Swiss Confederation of 18 April 1999.
121 See, e.g., article 34 of the Convention for the Protection of the
World Cultural and Natural Heritage.
122 See, e.g., the Church of Scientology case, Germany, Federal Supreme Court, Judgment of 26 September 1978, case No. VI ZR 267/76,
Neue Juristische Wochenschrift, No. 21 (May 1979), p. 1101; ILR,
vol. 65, p. 193; and Propend Finance Pty Ltd. v. Sing, England, Court of
Appeal, ILR, vol. 111, p. 611 (1997). These were State immunity cases,
but the same principle applies in the field of State responsibility.
123 See Yearbook … 1991, vol. II (Part Two), pp. 14–18.

(12) The term “person or entity” is used in article 4,
paragraph 2, as well as in articles 5 and 7. It is used in a
broad sense to include any natural or legal person, including an individual office holder, a department, commission
or other body exercising public authority, etc. The term
“entity” is used in a similar sense123 in the draft articles

(11) Paragraph 2 explains the relevance of internal law
in determining the status of a State organ. Where the law
of a State characterizes an entity as an organ, no difficulty
will arise. On the other hand, it is not sufficient to refer to
internal law for the status of State organs. In some systems
the status and functions of various entities are determined
not only by law but also by practice, and reference exclusively to internal law would be misleading. The internal law of a State may not classify, exhaustively or at all,
which entities have the status of “organs”. In such cases,
while the powers of an entity and its relation to other bodies under internal law will be relevant to its classification
as an “organ”, internal law will not itself perform the task
of classification. Even if it does so, the term “organ” used
in internal law may have a special meaning, and not the
very broad meaning it has under article 4. For example,
under some legal systems the term “government” refers
only to bodies at the highest level such as the Head of
State and the cabinet of ministers. In others, the police
have a special status, independent of the executive; this
cannot mean that for international law purposes they are
not organs of the State.122 Accordingly, a State cannot
avoid responsibility for the conduct of a body which does
in truth act as one of its organs merely by denying it that
status under its own law. This result is achieved by the use
of the word “includes” in paragraph 2.

124

Mallén (see footnote 117 above), at p. 175.
125 UNRIAA, vol. V (Sales No. 1952.V.3), p. 516, at p. 531 (1929).
See also the Bensley case in Moore, History and Digest, vol. III, p. 3018
(1850) (“a wanton trespass … under no color of official proceedings,
and without any connection with his official duties”); and the Castelain
case ibid., p. 2999 (1880). See further article 7 and commentary.
126 See paragraph (7) of the commentary to article 7.

(1) Article 5 deals with the attribution to the State of
conduct of bodies which are not State organs in the sense
of article 4, but which are nonetheless authorized to
exercise governmental authority. The article is intended
to take account of the increasingly common phenomenon
of parastatal entities, which exercise elements of governmental authority in place of State organs, as well as
situations where former State corporations have been privatized but retain certain public or regulatory functions.

Commentary

The conduct of a person or entity which is not an
organ of the State under article 4 but which is empowered by the law of that State to exercise elements of
the governmental authority shall be considered an act
of the State under international law, provided the person or entity is acting in that capacity in the particular
instance.

Article 5. Conduct of persons or entities exercising
elements of governmental authority

(13) Although the principle stated in article 4 is clear
and undoubted, difficulties can arise in its application.
A particular problem is to determine whether a person
who is a State organ acts in that capacity. It is irrelevant
for this purpose that the person concerned may have had
ulterior or improper motives or may be abusing public power. Where such a person acts in an apparently
official capacity, or under colour of authority, the actions
in question will be attributable to the State. The distinction between unauthorized conduct of a State organ and
purely private conduct has been clearly drawn in international arbitral decisions. For example, the award of the
Mexico-United States General Claims Commission in the
Mallén case involved, first, the act of an official acting in
a private capacity and, secondly, another act committed
by the same official in his official capacity, although in an
abusive way.124 The latter action was, and the former was
not, held attributable to the State. The French-Mexican
Claims Commission in the Caire case excluded responsibility only in cases where “the act had no connexion with
the official function and was, in fact, merely the act of a
private individual”.125 The case of purely private conduct
should not be confused with that of an organ functioning
as such but acting ultra vires or in breach of the rules
governing its operation. In this latter case, the organ is
nevertheless acting in the name of the State: this principle
is affirmed in article 7.126 In applying this test, of course,
each case will have to be dealt with on the basis of its own
facts and circumstances.

on jurisdictional immunities of States and their property,
adopted in 1991.

Report of the International Law Commission on the work of its fifty-third session

(10) The reasons for this position are reinforced by the
fact that federal States vary widely in their structure and
distribution of powers, and that in most cases the constituent units have no separate international legal personality
of their own (however limited), nor any treaty-making
power. In those cases where the constituent unit of a federation is able to enter into international agreements on its
own account,120 the other party may well have agreed to
limit itself to recourse against the constituent unit in the
event of a breach. In that case the matter will not involve
the responsibility of the federal State and will fall outside
the scope of the present articles. Another possibility is that
the responsibility of the federal State under a treaty may
be limited by the terms of a federal clause in the treaty.121
This is clearly an exception to the general rule, applicable
solely in relations between the States parties to the treaty
and in the matters which the treaty covers. It has effect
by virtue of the lex specialis principle, dealt with in article 55.
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(3) The fact that an entity can be classified as public or
private according to the criteria of a given legal system,
the existence of a greater or lesser State participation in its
capital, or, more generally, in the ownership of its assets,
the fact that it is not subject to executive control—these
are not decisive criteria for the purpose of attribution of
the entity’s conduct to the State. Instead, article 5 refers
to the true common feature, namely that these entities
are empowered, if only to a limited extent or in a specific
context, to exercise specified elements of governmental
authority.

127 Hyatt International Corporation v. The Government of the Islamic Republic of Iran, Iran-U.S. C.T.R., vol. 9, p. 72, at pp. 88–94
(1985).
128 League of Nations, Conference for the Codification of International Law, Bases of Discussion … (see footnote 88 above), p. 90.
The German Government noted that these remarks would extend to the
situation where “the State, as an exceptional measure, invests private
organisations with public powers and duties or authorities [sic] them
to exercise sovereign rights, as in the case of private railway companies
permitted to maintain a police force”, ibid.

The Preparatory Committee accordingly prepared the
following basis of discussion, though the Third Commit-

when, by delegation of powers, bodies act in a public capacity, e.g.,
police an area … the principles governing the responsibility of the State
for its organs apply with equal force. From the point of view of international law, it does not matter whether a State polices a given area
with its own police or entrusts this duty, to a greater or less extent, to
autonomous bodies.128

(4) Parastatal entities may be considered a relatively
modern phenomenon, but the principle embodied in article 5 has been recognized for some time. For example,
the replies to the request for information made by the
Preparatory Committee for the 1930 Hague Conference
indicated strong support from some Governments for the
attribution to the State of the conduct of autonomous bodies exercising public functions of an administrative or legislative character. The German Government, for example,
asserted that:
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Ibid., p. 92.

The conduct of an organ placed at the disposal of
a State by another State shall be considered an act of
the former State under international law if the organ is

Article 6. Conduct of organs placed at the disposal
of a State by another State

(7) The formulation of article 5 clearly limits it to entities which are empowered by internal law to exercise
governmental authority. This is to be distinguished from
situations where an entity acts under the direction or
control of the State, which are covered by article 8, and
those where an entity or group seizes power in the absence
of State organs but in situations where the exercise of
governmental authority is called for: these are dealt with
in article 9. For the purposes of article 5, an entity is
covered even if its exercise of authority involves an independent discretion or power to act; there is no need to
show that the conduct was in fact carried out under the
control of the State. On the other hand, article 5 does not
extend to cover, for example, situations where internal
law authorizes or justifies certain conduct by way of selfhelp or self-defence; i.e. where it confers powers upon
or authorizes conduct by citizens or residents generally.
The internal law in question must specifically authorize
the conduct as involving the exercise of public authority; it is not enough that it permits activity as part of the
general regulation of the affairs of the community.
It is accordingly a narrow category.

(6) Article 5 does not attempt to identify precisely the
scope of “governmental authority” for the purpose of attribution of the conduct of an entity to the State. Beyond
a certain limit, what is regarded as “governmental” depends on the particular society, its history and traditions.
Of particular importance will be not just the content of the
powers, but the way they are conferred on an entity, the
purposes for which they are to be exercised and the extent
to which the entity is accountable to government for their
exercise. These are essentially questions of the application
of a general standard to varied circumstances.

the conduct of Italy in policing illegal immigration at sea
pursuant to an agreement with Albania was not attributable to Albania:
Xhavara and Others v. Italy and Albania, application No. 39473/98,
Eur. Court H.R., decision of 11 January 2001. Conversely, the conduct
of Turkey taken in the context of the Turkey-European Communities
customs union was still attributable to Turkey: see WTO, Report of the
Panel, Turkey: Restrictions on Imports of Textile and Clothing Products
(WT/DS34/R), 31 May 1999, paras. 9.33–9.44.
131 See also article 47 and commentary.

130 Thus,

(4) Thus, what is crucial for the purposes of article 6 is
the establishment of a functional link between the organ
in question and the structure or authority of the receiv-

(3) Examples of situations that could come within this
limited notion of a State organ “placed at the disposal” of
another State might include a section of the health service or some other unit placed under the orders of another
country to assist in overcoming an epidemic or natural
disaster, or judges appointed in particular cases to act as
judicial organs of another State. On the other hand, mere
aid or assistance offered by organs of one State to another
on the territory of the latter is not covered by article 6. For
example, armed forces may be sent to assist another State
in the exercise of the right of collective self-defence or
for other purposes. Where the forces in question remain
under the authority of the sending State, they exercise elements of the governmental authority of that State and not
of the receiving State. Situations can also arise where the
organ of one State acts on the joint instructions of its own
and another State, or there may be a single entity which is
a joint organ of several States. In these cases, the conduct
in question is attributable to both States under other articles of this chapter.131

132 For the responsibility of a State for directing, controlling or
coercing the internationally wrongful act of another, see articles 17 and
18 and commentaries.
133 UNRIAA, vol. II (Sales No. 1949.V.1), p. 1113, at p. 1141
(1931).
134 X and Y v. Switzerland, application Nos. 7289/75 and 7349/76,
decision of 14 July 1977; Council of Europe, European Commission
of Human Rights, Decisions and Reports, vol. 9, p. 57; and Yearbook
of the European Convention on Human Rights, 1977, vol. 20 (1978),
p. 372, at pp. 402–406.

(7) Similar issues were considered by the European
Commission of Human Rights in two cases relating to the
exercise by Swiss police in Liechtenstein of “delegated”
powers.134 At the relevant time Liechtenstein was not

(6) In the Chevreau case, a British consul in Persia,
temporarily placed in charge of the French consulate, lost
some papers entrusted to him. On a claim being brought
by France, Arbitrator Beichmann held that: “the British
Government cannot be held responsible for negligence
by its Consul in his capacity as the person in charge of
the Consulate of another Power.”133 It is implicit in the
Arbitrator’s finding that the agreed terms on which the
British Consul was acting contained no provision allocating responsibility for the Consul’s acts. If a third State had
brought a claim, the proper respondent in accordance with
article 6 would have been the State on whose behalf the
conduct in question was carried out.

(5) There are two further criteria that must be met for
article 6 to apply. First, the organ in question must possess
the status of an organ of the sending State; and secondly
its conduct must involve the exercise of elements of the
governmental authority of the receiving State. The first
of these conditions excludes from the ambit of article 6
the conduct of private entities or individuals which have
never had the status of an organ of the sending State. For
example, experts or advisers placed at the disposal of a
State under technical assistance programmes do not usually have the status of organs of the sending State. The
second condition is that the organ placed at the disposal of
a State by another State must be “acting in the exercise of
elements of the governmental authority” of the receiving
State. There will only be an act attributable to the receiving State where the conduct of the loaned organ involves
the exercise of the governmental authority of that State.
By comparison with the number of cases of cooperative
action by States in fields such as mutual defence, aid and
development, article 6 covers only a specific and limited
notion of “transferred responsibility”. Yet, in State practice the situation is not unknown.

(1) Article 6 deals with the limited and precise situation
in which an organ of a State is effectively put at the disposal of another State so that the organ may temporarily
act for its benefit and under its authority. In such a case,
the organ, originally that of one State, acts exclusively for
the purposes of and on behalf of another State and its conduct is attributed to the latter State alone.
(2) The words “placed at the disposal of ” in article 6
express the essential condition that must be met in order
for the conduct of the organ to be regarded under international law as an act of the receiving and not of the sending
State. The notion of an organ “placed at the disposal of ”
the receiving State is a specialized one, implying that the
organ is acting with the consent, under the authority of
and for the purposes of the receiving State. Not only must
the organ be appointed to perform functions appertaining
to the State at whose disposal it is placed, but in performing the functions entrusted to it by the beneficiary State,
the organ must also act in conjunction with the machinery
of that State and under its exclusive direction and control, rather than on instructions from the sending State.
Thus article 6 is not concerned with ordinary situations of
inter-State cooperation or collaboration, pursuant to treaty
or otherwise.130

(5) The justification for attributing to the State under international law the conduct of “parastatal” entities lies in
the fact that the internal law of the State has conferred on
the entity in question the exercise of certain elements of
the governmental authority. If it is to be regarded as an act
of the State for purposes of international responsibility,
the conduct of an entity must accordingly concern governmental activity and not other private or commercial activity in which the entity may engage. Thus, for example,
the conduct of a railway company to which certain police
powers have been granted will be regarded as an act of the
State under international law if it concerns the exercise of
those powers, but not if it concerns other activities (e.g.
the sale of tickets or the purchase of rolling stock).

Commentary

A State is responsible for damage suffered by a foreigner as the result of
acts or omissions of such … autonomous institutions as exercise public
functions of a legislative or administrative character, if such acts or
omissions contravene the international obligations of the State.129
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ing State. The notion of an organ “placed at the disposal”
of another State excludes the case of State organs, sent
to another State for the purposes of the former State or
even for shared purposes, which retain their own autonomy and status: for example, cultural missions, diplomatic
or consular missions, foreign relief or aid organizations.
Also excluded from the ambit of article 6 are situations in
which functions of the “beneficiary” State are performed
without its consent, as when a State placed in a position
of dependence, territorial occupation or the like is compelled to allow the acts of its own organs to be set aside
and replaced to a greater or lesser extent by those of the
other State.132
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acting in the exercise of elements of the governmental
authority of the State at whose disposal it is placed.

43

tee of the Conference was unable in the time available to
examine it:

State responsibility

(2) The generic term “entity” reflects the wide variety
of bodies which, though not organs, may be empowered
by the law of a State to exercise elements of governmental
authority. They may include public corporations, semipublic entities, public agencies of various kinds and even,
in special cases, private companies, provided that in each
case the entity is empowered by the law of the State to
exercise functions of a public character normally exercised by State organs, and the conduct of the entity relates
to the exercise of the governmental authority concerned.
For example, in some countries private security firms may
be contracted to act as prison guards and in that capacity
may exercise public powers such as powers of detention
and discipline pursuant to a judicial sentence or to prison regulations. Private or State-owned airlines may have
delegated to them certain powers in relation to immigration
control or quarantine. In one case before the Iran-United
States Claims Tribunal, an autonomous foundation established by the State held property for charitable purposes
under close governmental control; its powers included the
identification of property for seizure. It was held that it
was a public and not a private entity, and therefore within
the tribunal’s jurisdiction; with respect to its administration of allegedly expropriated property, it would in any
event have been covered by article 5.127
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135 See also Drozd and Janousek v. France and Spain, Eur. Court
H.R., Series A, No. 240 (1992), paras. 96 and 110. See also Controller
and Auditor-General v. Davison (New Zealand, Court of Appeal), ILR,
vol. 104 (1996), p. 526, at pp. 536–537 (Cooke, P.) and pp. 574–576
(Richardson, J.). An appeal to the Privy Council on other grounds was
dismissed, Brannigan v. Davison, ibid., vol. 108, p. 622.
136 For example, Agreement relating to Appeals to the High Court of
Australia from the Supreme Court of Nauru (Nauru, 6 September 1976)
(United Nations, Treaty Series, vol. 1216, No. 19617, p. 151).
137 See, e.g., article 89 of the Rome Statute of the International
Criminal Court.

The conduct of an organ of a State or of a person
or entity empowered to exercise elements of the governmental authority shall be considered an act of the

Article 7. Excess of authority or contravention
of instructions

(9) Similar questions could also arise in the case of organs of international organizations placed at the disposal
of a State and exercising elements of that State’s governmental authority. This is even more exceptional than
the inter-State cases to which article 6 is limited. It also
raises difficult questions of the relations between States
and international organizations, questions which fall outside the scope of these articles. Article 57 accordingly excludes from the ambit of the articles all questions of the
responsibility of international organizations or of a State
for the acts of an international organization. By the same
token, article 6 does not concern those cases where, for
example, accused persons are transferred by a State to an
international institution pursuant to treaty.137 In cooperating with international institutions in such a case, the State
concerned does not assume responsibility for their subsequent conduct.

(8) A further, long-standing example of a situation to
which article 6 applies is the Judicial Committee of the
Privy Council, which has acted as the final court of appeal
for a number of independent States within the Commonwealth. Decisions of the Privy Council on appeal from
an independent Commonwealth State will be attributable
to that State and not to the United Kingdom. The Privy
Council’s role is paralleled by certain final courts of appeal acting pursuant to treaty arrangements.136 There are
many examples of judges seconded by one State to another for a time: in their capacity as judges of the receiving
State, their decisions are not attributable to the sending
State, even if it continues to pay their salaries.
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138 See, e.g., the “Star and Herald” controversy, Moore, Digest,
vol. VI, p. 775.
139 In a number of early cases, international responsibility was
attributed to the State for the conduct of officials without making it
clear whether the officials had exceeded their authority: see, e.g., the
following cases: “Only Son”, Moore, History and Digest, vol. IV,
pp. 3404–3405; “William Lee”, ibid., p. 3405; and Donoughho’s, ibid.,
vol. III, p. 3012. Where the question was expressly examined, tribunals
did not consistently apply any single principle: see, e.g., the Lewis’s
case, ibid., p. 3019; the Gadino case, UNRIAA, vol. XV (Sales No.
66.V.3), p. 414 (1901); the Lacaze case, Lapradelle-Politis, vol. II,
p. 290, at pp. 297–298; and the“William Yeaton” case, Moore, History
and Digest, vol. III, p. 2944, at p. 2946.
140 For the opinions of the British and Spanish Governments given in 1898 at the request of Italy in respect of a dispute with Peru,
see Archivio del Ministero degli Affari esteri italiano, serie politica P,
No. 43.
141 Note verbale by Duke Almodóvar del Río, 4 July 1898, ibid.

(3) The rule evolved in response to the need for clarity and security in international relations. Despite early
equivocal statements in diplomatic practice and by arbitral tribunals,139 State practice came to support the proposition, articulated by the British Government in response
to an Italian request, that “all Governments should always
be held responsible for all acts committed by their agents
by virtue of their official capacity”.140 As the Spanish
Government pointed out: “If this were not the case, one
would end by authorizing abuse, for in most cases there
would be no practical way of proving that the agent had
or had not acted on orders received.”141 At this time the
United States supported “a rule of international law that
sovereigns are not liable, in diplomatic procedure, for
damages to a foreigner when arising from the misconduct
of agents acting out of the range not only of their real but

(2) The State cannot take refuge behind the notion
that, according to the provisions of its internal law or
to instructions which may have been given to its organs
or agents, their actions or omissions ought not to have
occurred or ought to have taken a different form. This is
so even where the organ or entity in question has overtly
committed unlawful acts under the cover of its official
status or has manifestly exceeded its competence. It is
so even if other organs of the State have disowned the
conduct in question.138 Any other rule would contradict
the basic principle stated in article 3, since otherwise a
State could rely on its internal law in order to argue that
conduct, in fact carried out by its organs, was not attributable to it.

(1) Article 7 deals with the important question of unauthorized or ultra vires acts of State organs or entities.
It makes it clear that the conduct of a State organ or an
entity empowered to exercise elements of the governmental authority, acting in its official capacity, is attributable
to the State even if the organ or entity acted in excess of
authority or contrary to instructions.

Commentary

State under international law if the organ, person or
entity acts in that capacity, even if it exceeds its authority or contravenes instructions.

State responsibility

a party to the Convention for the Protection of Human
Rights and Fundamental Freedoms (European Convention on Human Rights), so that if the conduct was attributable only to Liechtenstein no breach of the Convention
could have occurred. The Commission held the case admissible, on the basis that under the treaty governing the
relations between Switzerland and Liechtenstein of 1923,
Switzerland exercised its own customs and immigration
jurisdiction in Liechtenstein, albeit with the latter’s consent and in their mutual interest. The officers in question
were governed exclusively by Swiss law and were considered to be exercising the public authority of Switzerland.
In that sense, they were not “placed at the disposal” of the
receiving State.135
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“American Bible Society” incident, statement of United States
Secretary of State, 17 August 1885, Moore, Digest, vol. VI, p. 743;
“Shine and Milligen”, G. H. Hackworth, Digest of International Law
(Washington, D.C., United States Government Printing Office, 1943),
vol. V, p. 575; and “Miller”, ibid., pp. 570–571.
143 League of Nations, Conference for the Codification of International Law, Bases of Discussion … (see footnote 88 above), point V,
No. 2 (b), p. 74, and Supplement to Vol. III … (see footnote 104 above),
pp. 3 and 17.
144 League of Nations, Conference for the Codification of International Law, Bases of Discussion ..., document C.351(c)M.145(c).1930.
V (see footnote 88 above), p. 237. For a more detailed account of the
evolution of the modern rule, see Yearbook … 1975, vol. II, pp. 61–70.
145 For example, the 1961 revised draft by the Special Rapporteur,
Mr. García Amador, provided that “an act or omission shall likewise
be imputable to the State if the organs or officials concerned exceeded
their competence but purported to be acting in their official capacity”
(Yearbook ... 1961, vol. II, p. 53).
146 ICRC, Commentary on the Additional Protocols of 8 June 1977 to
the Geneva Conventions of 12 August 1949 (Geneva, Martinus Nijhoff,
1987), pp. 1053–1054.
147 Caire (see footnote 125 above). For other statements of the
rule, see Maal, UNRIAA, vol. X (Sales No. 60.V.4), pp. 732–733
(1903); La Masica, ibid., vol. XI (Sales No. 61.V.4), p. 560 (1916);
Youmans (footnote 117 above); Mallén, ibid.; Stephens, UNRIAA,

142

that the two officers, even if they are deemed to have acted outside their
competence … and even if their superiors countermanded an order,
have involved the responsibility of the State, since they acted under
cover of their status as officers and used means placed at their disposal
on account of that status.147

(5) A definitive formulation of the modern rule is found
in the Caire case. The case concerned the murder of a
French national by two Mexican officers who, after failing to extort money, took Caire to the local barracks and
shot him. The Commission held:

(4) The modern rule is now firmly established in this
sense by international jurisprudence, State practice and
the writings of jurists.145 It is confirmed, for example,
in article 91 of the Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the
protection of victims of international armed conflicts
(Protocol I), which provides that: “A Party to the conflict
… shall be responsible for all acts committed by persons
forming part of its armed forces”: this clearly covers acts
committed contrary to orders or instructions. The commentary notes that article 91 was adopted by consensus
and “correspond[s] to the general principles of law on
international responsibility”.146

International responsibility is … incurred by a State if damage is sustained by a foreigner as a result of unauthorised acts of its officials
performed under cover of their official character, if the acts contravene
the international obligations of the State.144

vol. IV (Sales No. 1951.V.1), pp. 267–268 (1927); and Way (footnote
114 above), pp. 400–401. The decision of the United States Court of
Claims in Royal Holland Lloyd v. United States, 73 Ct. Cl. 722 (1931)
(Annual Digest of Public International Law Cases (London, Butterworth, 1938), vol. 6, p. 442) is also often cited.
148 Velásquez Rodríguez (see footnote 63 above); see also ILR,
vol. 95, p. 232, at p. 296.
149 Petrolane, Inc. v. The Government of the Islamic Republic of Iran,
Iran-U.S. C.T.R., vol. 27, p. 64, at p. 92 (1991). See also paragraph (13)
of the commentary to article 4.
150 One form of ultra vires conduct covered by article 7 would be
for a State official to accept a bribe to perform some act or conclude
some transaction. The articles are not concerned with questions that
would then arise as to the validity of the transaction (cf. the 1969
Vienna Convention, art. 50). So far as responsibility for the corrupt
conduct is concerned, various situations could arise which it is not necessary to deal with expressly in the present articles. Where one State
bribes an organ of another to perform some official act, the corrupting State would be responsible either under article 8 or article 17. The
question of the responsibility of the State whose official had been bribed
towards the corrupting State in such a case could hardly arise, but there
could be issues of its responsibility towards a third party, which would
be properly resolved under article 7.

(9) As formulated, article 7 only applies to the conduct of an organ of a State or of an entity empowered to
exercise elements of the governmental authority, i.e.

(8) The problem of drawing the line between unauthorized but still “official” conduct, on the one hand, and “private” conduct on the other, may be avoided if the conduct complained of is systematic or recurrent, such that
the State knew or ought to have known of it and should
have taken steps to prevent it. However, the distinction
between the two situations still needs to be made in some
cases, for example when considering isolated instances of
outrageous conduct on the part of persons who are officials. That distinction is reflected in the expression “if the
organ, person or entity acts in that capacity” in article 7. This indicates that the conduct referred to comprises
only the actions and omissions of organs purportedly or
apparently carrying out their official functions, and not the
private actions or omissions of individuals who happen to
be organs or agents of the State.150 In short, the question
is whether they were acting with apparent authority.

(7) The central issue to be addressed in determining
the applicability of article 7 to unauthorized conduct of
official bodies is whether the conduct was performed
by the body in an official capacity or not. Cases where
officials acted in their capacity as such, albeit unlawfully
or contrary to instructions, must be distinguished from
cases where the conduct is so removed from the scope
of their official functions that it should be assimilated to
that of private individuals, not attributable to the State.
In the words of the Iran-United States Claims Tribunal,
the question is whether the conduct has been “carried out
by persons cloaked with governmental authority”.149

This conclusion [of a breach of the Convention] is independent of
whether the organ or official has contravened provisions of internal
law or overstepped the limits of his authority: under international law a
State is responsible for the acts of its agents undertaken in their official
capacity and for their omissions, even when those agents act outside the
sphere of their authority or violate internal law.148

(6) International human rights courts and tribunals
have applied the same rule. For example, the InterAmerican Court of Human Rights in the Velásquez
Rodríguez case said:
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of their apparent authority”.142 It is probable that the different formulations had essentially the same effect, since
acts falling outside the scope of both real and apparent
authority would not be performed “by virtue of … official
capacity”. In any event, by the time of the 1930 Hague
Conference, a majority of States responding to the Preparatory Committee’s request for information were clearly in
favour of the broadest formulation of the rule, providing
for attribution to the State in the case of “[a]cts of officials
in the national territory in their public capacity (actes de
fonction) but exceeding their authority”.143 The Basis
of Discussion prepared by the Committee reflected this
view. The Third Committee of the Conference adopted an
article on first reading in the following terms:
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152

151

See ELSI (footnote 85 above), especially at pp. 52, 62 and 74.
See further article 44, subparagraph (b), and commentary.
153 Separate issues are raised where one State engages in internationally wrongful conduct at the direction or under the control of
another State: see article 17 and commentary, and especially paragraph (7) for the meaning of the words “direction” and “control” in
various languages.
154 See, e.g., the Zafiro case, UNRIAA, vol. VI (Sales No. 1955.
V.3), p. 160 (1925); the Stephens case (footnote 147 above), p. 267;
and Lehigh Valley Railroad Company and Others (U.S.A.) v. Germany (Sabotage cases): “Black Tom” and “Kingsland” incidents, ibid.,
vol. VIII (Sales No. 58.V.2), p. 84 (1930) and p. 458 (1939).

(2) The attribution to the State of conduct in fact authorized by it is widely accepted in international jurisprudence.154 In such cases it does not matter that the person
or persons involved are private individuals nor whether

(1) As a general principle, the conduct of private persons or entities is not attributable to the State under international law. Circumstances may arise, however, where
such conduct is nevertheless attributable to the State because there exists a specific factual relationship between
the person or entity engaging in the conduct and the State.
Article 8 deals with two such circumstances. The first involves private persons acting on the instructions of the
State in carrying out the wrongful conduct. The second
deals with a more general situation where private persons
act under the State’s direction or control.153 Bearing in
mind the important role played by the principle of effectiveness in international law, it is necessary to take into
account in both cases the existence of a real link between
the person or group performing the act and the State machinery.

Commentary

The conduct of a person or group of persons shall
be considered an act of a State under international law
if the person or group of persons is in fact acting on
the instructions of, or under the direction or control
of, that State in carrying out the conduct.

Article 8. Conduct directed or controlled by a State

(10) As a rule of attribution, article 7 is not concerned
with the question whether the conduct amounted to a
breach of an international obligation. The fact that instructions given to an organ or entity were ignored, or that its
actions were ultra vires, may be relevant in determining
whether or not the obligation has been breached, but that
is a separate issue.151 Equally, article 7 is not concerned
with the admissibility of claims arising from internationally wrongful acts committed by organs or agents acting
ultra vires or contrary to their instructions. Where there
has been an unauthorized or invalid act under local law
and as a result a local remedy is available, this will have to
be resorted to, in accordance with the principle of exhaustion of local remedies, before bringing an international
claim.152
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155 Military and Paramilitary Activities in and against Nicaragua
(see footnote 36 above), p. 51, para. 86.
156 Ibid., pp. 62 and 64–65, paras. 109 and 115. See also the concurring opinion of Judge Ago, ibid., p. 189, para. 17.

Thus while the United States was held responsible for its
own support for the contras, only in certain individual
instances were the acts of the contras themselves held
attributable to it, based upon actual participation of and
directions given by that State. The Court confirmed that
a general situation of dependence and support would be

All the forms of United States participation mentioned above, and even
the general control by the respondent State over a force with a high
degree of dependency on it, would not in themselves mean, without
further evidence, that the United States directed or enforced the perpetration of the acts contrary to human rights and humanitarian law
alleged by the applicant State. Such acts could well be committed by
members of the contras without the control of the United States. For
this conduct to give rise to legal responsibility of the United States, it
would in principle have to be proved that that State had effective control
of the military or paramilitary operations in the course of which the
alleged violations were committed.156

…

[D]espite the heavy subsidies and other support provided to them by
the United States, there is no clear evidence of the United States having
actually exercised such a degree of control in all fields as to justify
treating the contras as acting on its behalf.

(4) The degree of control which must be exercised by
the State in order for the conduct to be attributable to
it was a key issue in the Military and Paramilitary Activities in and against Nicaragua case. The question was
whether the conduct of the contras was attributable to the
United States so as to hold the latter generally responsible
for breaches of international humanitarian law committed by the contras. This was analysed by ICJ in terms of
the notion of “control”. On the one hand, it held that the
United States was responsible for the “planning, direction
and support” given by the United States to Nicaraguan
operatives.155 But it rejected the broader claim of Nicaragua that all the conduct of the contras was attributable
to the United States by reason of its control over them. It
concluded that:

(3) More complex issues arise in determining whether
conduct was carried out “under the direction or control”
of a State. Such conduct will be attributable to the State
only if it directed or controlled the specific operation and
the conduct complained of was an integral part of that operation. The principle does not extend to conduct which
was only incidentally or peripherally associated with an
operation and which escaped from the State’s direction or
control.

their conduct involves “governmental activity”. Most
commonly, cases of this kind will arise where State organs
supplement their own action by recruiting or instigating
private persons or groups who act as “auxiliaries” while
remaining outside the official structure of the State. These
include, for example, individuals or groups of private individuals who, though not specifically commissioned by the
State and not forming part of its police or armed forces,
are employed as auxiliaries or are sent as “volunteers” to
neighbouring countries, or who are instructed to carry out
particular missions abroad.

State responsibility

only to those cases of attribution covered by articles 4, 5
and 6. Problems of unauthorized conduct by other persons,
groups or entities give rise to distinct problems, which are
dealt with separately under articles 8, 9 and 10.
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157 Prosecutor v. Duško Tadić, International Tribunal for the Former
Yugoslavia, Case IT-94-1-A (1999), ILM, vol. 38, No. 6 (November
1999), p. 1518, at p. 1541, para. 117. For the judgment of the Trial
Chamber (Case IT-94-1-T (1997)), see ILR, vol. 112, p. 1.
158 ILM, vol. 38, No. 6 (November 1999), p. 1546, para. 145.
159 See the explanation given by Judge Shahabuddeen, ibid.,
pp. 1614–1615.
160 The problem of the degree of State control necessary for the
purposes of attribution of conduct to the State has also been dealt with,
for example, by the Iran-United States Claims Tribunal and the European Court of Human Rights: Yeager (see footnote 101 above), p. 103.
See also Starrett Housing Corporation v. Government of the Islamic
Republic of Iran, Iran-U.S. C.T.R., vol. 4, p. 122, at p. 143 (1983);
Loizidou v. Turkey, Merits, Eur. Court H.R., Reports, 1996–VI, p. 2216,
at pp. 2235–2236, para. 56, also p. 2234, para. 52; and ibid., Preliminary Objections, Eur. Court H.R., Series A, No. 310, p. 23, para. 62
(1995).
161 Barcelona Traction (see footnote 25 above), p. 39, paras. 56–58.
162 For example, the Workers’ Councils considered in Schering
Corporation v. The Islamic Republic of Iran, Iran-U.S. C.T.R.,

(6) Questions arise with respect to the conduct of companies or enterprises which are State-owned and controlled. If such corporations act inconsistently with the international obligations of the State concerned the question
arises whether such conduct is attributable to the State. In
discussing this issue it is necessary to recall that international law acknowledges the general separateness of corporate entities at the national level, except in those cases
where the “corporate veil” is a mere device or a vehicle
for fraud or evasion.161 The fact that the State initially establishes a corporate entity, whether by a special law or
otherwise, is not a sufficient basis for the attribution to
the State of the subsequent conduct of that entity.162 Since

The Appeals Chamber held that the requisite degree of
control by the Yugoslavian “authorities over these armed
forces required by international law for considering the
armed conflict to be international was overall control
going beyond the mere financing and equipping of such
forces and involving also participation in the planning
and supervision of military operations”.158 In the course
of their reasoning, the majority considered it necessary to
disapprove the ICJ approach in the Military and Paramilitary Activities in and against Nicaragua case. But the legal
issues and the factual situation in the Tadić case were different from those facing the Court in that case. The tribunal’s mandate is directed to issues of individual criminal
responsibility, not State responsibility, and the question in
that case concerned not responsibility but the applicable
rules of international humanitarian law.159 In any event it
is a matter for appreciation in each case whether particular conduct was or was not carried out under the control
of a State, to such an extent that the conduct controlled
should be attributed to it.160

The requirement of international law for the attribution to States of acts
performed by private individuals is that the State exercises control over
the individuals. The degree of control may, however, vary according
to the factual circumstances of each case. The Appeals Chamber fails
to see why in each and every circumstance international law should
require a high threshold for the test of control.157

(5) The Appeals Chamber of the International Tribunal
for the Former Yugoslavia has also addressed these issues.
In the Tadić, case, the Chamber stressed that:

vol. 5, p. 361 (1984); Otis Elevator Company v. The Islamic Republic
of Iran, ibid., vol. 14, p. 283 (1987); and Eastman Kodak Company v.
The Government of Iran, ibid., vol. 17, p. 153 (1987).
163 SEDCO, Inc. v. National Iranian Oil Company, ibid., vol. 15,
p. 23 (1987). See also International Technical Products Corporation
v. The Government of the Islamic Republic of Iran, ibid., vol. 9, p. 206
(1985); and Flexi-Van Leasing, Inc. v. The Government of the Islamic
Republic of Iran, ibid., vol. 12, p. 335, at p. 349 (1986).
164 Phillips Petroleum Company Iran v. The Islamic Republic of Iran,
ibid., vol. 21, p. 79 (1989); and Petrolane (see footnote 149 above).
165 Foremost Tehran, Inc. v. The Government of the Islamic Republic of Iran, Iran-U.S. ibid., vol. 10, p. 228 (1986); and American Bell
International Inc. v. The Islamic Republic of Iran, ibid., vol. 12, p. 170
(1986).
166 See Hertzberg et al. v. Finland (Official Records of the General Assembly, Thirty-seventh Session, Supplement No. 40 (A/37/40),
annex XIV, communication No. R.14/61, p. 161, at p. 164, para. 9.1)
(1982). See also X v. Ireland, application No. 4125/69, Yearbook of the
European Convention on Human Rights, 1971, vol. 14 (1973), p. 199;
and Young, James and Webster v. the United Kingdom, Eur. Court H.R.,
Series A, No. 44 (1981).

(8) Where a State has authorized an act, or has exercised
direction or control over it, questions can arise as to the
State’s responsibility for actions going beyond the scope
of the authorization. For example, questions might arise
if the agent, while carrying out lawful instructions or
directions, engages in some activity which contravenes
both the instructions or directions given and the international obligations of the instructing State. Such cases
can be resolved by asking whether the unlawful or unauthorized conduct was really incidental to the mission or
clearly went beyond it. In general a State, in giving lawful
instructions to persons who are not its organs, does not
assume the risk that the instructions will be carried out in
an internationally unlawful way. On the other hand, where
persons or groups have committed acts under the effective
control of a State, the condition for attribution will still be
met even if particular instructions may have been ignored.

(7) It is clear then that a State may, either by specific directions or by exercising control over a group, in
effect assume responsibility for their conduct. Each case
will depend on its own facts, in particular those concerning the relationship between the instructions given or the
direction or control exercised and the specific conduct
complained of. In the text of article 8, the three terms “instructions”, “direction” and “control” are disjunctive; it is
sufficient to establish any one of them. At the same time
it is made clear that the instructions, direction or control
must relate to the conduct which is said to have amounted
to an internationally wrongful act.

corporate entities, although owned by and in that sense
subject to the control of the State, are considered to be
separate, prima facie their conduct in carrying out their
activities is not attributable to the State unless they are
exercising elements of governmental authority within
the meaning of article 5. This was the position taken, for
example, in relation to the de facto seizure of property by
a State-owned oil company, in a case where there was no
proof that the State used its ownership interest as a vehicle
for directing the company to seize the property.163 On the
other hand, where there was evidence that the corporation
was exercising public powers,164 or that the State was using its ownership interest in or control of a corporation
specifically in order to achieve a particular result,165 the
conduct in question has been attributed to the State.166
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insufficient to justify attribution of the conduct to the
State.
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167 This principle is recognized as legitimate by article 2 of the Regulations respecting the Laws and Customs of War on Land (annexed to
the Hague Conventions II of 1899 and IV of 1907 respecting the Laws
and Customs of War on Land); and by article 4, paragraph A (6), of the
Geneva Convention relative to the Treatment of Prisoners of War of
12 August 1949.

(2) The principle underlying article 9 owes something to
the old idea of the levée en masse, the self-defence of the
citizenry in the absence of regular forces:167 in effect it is
a form of agency of necessity. Instances continue to occur
from time to time in the field of State responsibility. Thus,
the position of the Revolutionary Guards or “Komitehs”
immediately after the revolution in the Islamic Republic
of Iran was treated by the Iran-United States Claims Tribunal as covered by the principle expressed in article 9.
Yeager concerned, inter alia, the action of performing immigration, customs and similar functions at Tehran airport
in the immediate aftermath of the revolution. The tribunal
held the conduct attributable to the Islamic Republic of
Iran, on the basis that, if it was not actually authorized by
the Government, then the Guards:

(1) Article 9 deals with the exceptional case of conduct
in the exercise of elements of the governmental authority
by a person or group of persons acting in the absence of the
official authorities and without any actual authority to do
so. The exceptional nature of the circumstances envisaged
in the article is indicated by the phrase “in circumstances
such as to call for”. Such cases occur only rarely, such as
during revolution, armed conflict or foreign occupation,
where the regular authorities dissolve, are disintegrating,
have been suppressed or are for the time being inoperative. They may also cover cases where lawful authority is
being gradually restored, e.g. after foreign occupation.

Commentary

The conduct of a person or group of persons shall
be considered an act of a State under international law
if the person or group of persons is in fact exercising
elements of the governmental authority in the absence
or default of the official authorities and in circumstances such as to call for the exercise of those elements of
authority.

Article 9. Conduct carried out in the absence
or default of the official authorities

(9) Article 8 uses the words “person or group of persons”, reflecting the fact that conduct covered by the article may be that of a group lacking separate legal personality but acting on a de facto basis. Thus, while a State may
authorize conduct by a legal entity such as a corporation,
it may also deal with aggregates of individuals or groups
that do not have legal personality but are nonetheless acting as a collective.
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(see footnote 101 above), p. 104, para. 43.
169 See, e.g., the award of 18 October 1923 by Arbitrator Taft in the
Tinoco case (footnote 87 above), pp. 381–382. On the responsibility
of the State for the conduct of de facto Governments, see also J. A.
Frowein, Das de facto-Regime im Völkerrecht (Cologne, Heymanns,
1968), pp. 70–71. Conduct of a Government in exile might be covered
by article 9, depending on the circumstances.
170 See, e.g., the Sambiaggio case, UNRIAA, vol. X (Sales
No. 60.V.4), p. 499, at p. 512 (1904); see also article 10 and
commentary.

168 Yeager

(6) The third condition for attribution under article 9
requires that the circumstances must have been such as
to call for the exercise of elements of the governmental
authority by private persons. The term “call for” conveys
the idea that some exercise of governmental functions was
called for, though not necessarily the conduct in question.
In other words, the circumstances surrounding the exercise of elements of the governmental authority by private
persons must have justified the attempt to exercise police
or other functions in the absence of any constituted authority. There is thus a normative element in the form of
agency entailed by article 9, and this distinguishes these
situations from the normal principle that conduct of private parties, including insurrectionary forces, is not attributable to the State.170

(5) In respect of the second condition, the phrase “in the
absence or default of ” is intended to cover both the situation of a total collapse of the State apparatus as well as
cases where the official authorities are not exercising their
functions in some specific respect, for instance, in the case
of a partial collapse of the State or its loss of control over a
certain locality. The phrase “absence or default” seeks to
capture both situations.

(4) As regards the first condition, the person or group
acting must be performing governmental functions, though
they are doing so on their own initiative. In this respect,
the nature of the activity performed is given more weight
than the existence of a formal link between the actors and
the organization of the State. It must be stressed that the
private persons covered by article 9 are not equivalent to
a general de facto Government. The cases envisaged by
article 9 presuppose the existence of a Government in office and of State machinery whose place is taken by irregulars or whose action is supplemented in certain cases.
This may happen on part of the territory of a State which
is for the time being out of control, or in other specific
circumstances. A general de facto Government, on the
other hand, is itself an apparatus of the State, replacing
that which existed previously. The conduct of the organs
of such a Government is covered by article 4 rather than
article 9.169

(3) Article 9 establishes three conditions which must be
met in order for conduct to be attributable to the State:
first, the conduct must effectively relate to the exercise of
elements of the governmental authority, secondly, the conduct must have been carried out in the absence or default
of the official authorities, and thirdly, the circumstances
must have been such as to call for the exercise of those
elements of authority.

at least exercised elements of governmental authority in the absence of
official authorities, in operations of which the new Government must
have had knowledge and to which it did not specifically object.168

State responsibility

The conduct will have been committed under the control
of the State and it will be attributable to the State in accordance with article 8.
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Article 10. Conduct of an insurrectional
or other movement

171 See the decisions of the various mixed commissions: Zuloaga and Miramon Governments, Moore, History and Digest, vol. III,
p. 2873; McKenny case, ibid., p. 2881; Confederate States, ibid., p. 2886;
Confederate Debt, ibid., p. 2900; and Maximilian Government, ibid.,
p. 2902, at pp. 2928–2929.
172 See, e.g., British Claims in the Spanish Zone of Morocco
(footnote 44 above), p. 642; and the Iloilo Claims, UNRIAA, vol. VI
(Sales No. 1955.V.3), p. 158, at pp. 159–160 (1925).
173 UNRIAA, vol. IV (Sales No. 1951.V.1), p. 358, at p. 361 (1928)
(referring to Home Frontier and Foreign Missionary Society, ibid.,
vol. VI (Sales No. 1955.V.3), p. 42 (1920)); cf. the Sambiaggio case
(footnote 170 above), p. 524.

(3) Ample support for this general principle is found
in arbitral jurisprudence. International arbitral bodies,
including mixed claims commissions171 and arbitral tribunals172 have uniformly affirmed what Commissioner
Nielsen in the Solis case described as a “well-established
principle of international law”, that no Government can
be held responsible for the conduct of rebellious groups
committed in violation of its authority, where it is itself
guilty of no breach of good faith, or of no negligence in
suppressing insurrection.173 Diplomatic practice is remarkably consistent in recognizing that the conduct of an

(2) At the outset, the conduct of the members of the
movement presents itself purely as the conduct of private
individuals. It can be placed on the same footing as that of
persons or groups who participate in a riot or mass demonstration and it is likewise not attributable to the State.
Once an organized movement comes into existence as a
matter of fact, it will be even less possible to attribute its
conduct to the State, which will not be in a position to
exert effective control over its activities. The general principle in respect of the conduct of such movements, committed during the continuing struggle with the constituted
authority, is that it is not attributable to the State under
international law. In other words, the acts of unsuccessful
insurrectional movements are not attributable to the State,
unless under some other article of chapter II, for example
in the special circumstances envisaged by article 9.

(1) Article 10 deals with the special case of attribution
to a State of conduct of an insurrectional or other movement which subsequently becomes the new Government
of the State or succeeds in establishing a new State.

Commentary

3. This article is without prejudice to the attribution to a State of any conduct, however related to that
of the movement concerned, which is to be considered
an act of that State by virtue of articles 4 to 9.

2. The conduct of a movement, insurrectional or
other, which succeeds in establishing a new State in
part of the territory of a pre-existing State or in a territory under its administration shall be considered an
act of the new State under international law.

174 League of Nations, Conference for the Codification of International Law, Bases of Discussion … (see footnote 88 above), p. 108;
and Supplement to Volume III … (see footnote 104 above), pp. 3
and 20.

(6) Where the insurrectional or other movement succeeds in establishing a new State, either in part of the
territory of the pre-existing State or in a territory which
was previously under its administration, the attribution to
the new State of the conduct of the insurrectional or other
movement is again justified by virtue of the continuity be-

(5) Where the insurrectional movement, as a new Government, replaces the previous Government of the State,
the ruling organization of the insurrectional movement
becomes the ruling organization of that State. The continuity which thus exists between the new organization of
the State and that of the insurrectional movement leads
naturally to the attribution to the State of conduct which
the insurrectional movement may have committed during
the struggle. In such a case, the State does not cease to
exist as a subject of international law. It remains the same
State, despite the changes, reorganizations and adaptations which occur in its institutions. Moreover, it is the
only subject of international law to which responsibility
can be attributed. The situation requires that acts committed during the struggle for power by the apparatus of
the insurrectional movement should be attributable to the
State, alongside acts of the then established Government.

(4) The general principle that the conduct of an insurrectional or other movement is not attributable to the State
is premised on the assumption that the structures and organization of the movement are and remain independent
of those of the State. This will be the case where the State
successfully puts down the revolt. In contrast, where the
movement achieves its aims and either installs itself as the
new Government of the State or forms a new State in part
of the territory of the pre-existing State or in a territory
under its administration, it would be anomalous if the new
regime or new State could avoid responsibility for conduct earlier committed by it. In these exceptional circumstances, article 10 provides for the attribution of the conduct of the successful insurrectional or other movement
to the State. The basis for the attribution of conduct of a
successful insurrectional or other movement to the State
under international law lies in the continuity between the
movement and the eventual Government. Thus the term
“conduct” only concerns the conduct of the movement as
such and not the individual acts of members of the movement, acting in their own capacity.

insurrectional movement cannot be attributed to the State.
This can be seen, for example, from the preparatory work
for the 1930 Hague Conference. Replies of Governments
to point IX of the request for information addressed to
them by the Preparatory Committee indicated substantial
agreement that: (a) the conduct of organs of an insurrectional movement could not be attributed as such to the
State or entail its international responsibility; and (b) only
conduct engaged in by organs of the State in connection
with the injurious acts of the insurgents could be attributed to the State and entail its international responsibility,
and then only if such conduct constituted a breach of an
international obligation of that State.174
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1. The conduct of an insurrectional movement
which becomes the new Government of a State shall
be considered an act of that State under international
law.
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(8) Paragraph 2 of article 10 addresses the second scenario, where the structures of the insurrectional or other
revolutionary movement become those of a new State,
constituted by secession or decolonization in part of the
territory which was previously subject to the sovereignty
or administration of the predecessor State. The expression
“or in a territory under its administration” is included in
order to take account of the differing legal status of different dependent territories.

(7) Paragraph 1 of article 10 covers the scenario in
which the insurrectional movement, having triumphed,
has substituted its structures for those of the previous
Government of the State in question. The phrase “which
becomes the new Government” is used to describe this
consequence. However, the rule in paragraph 1 should not
be pressed too far in the case of Governments of national
reconciliation, formed following an agreement between
the existing authorities and the leaders of an insurrectional movement. The State should not be made responsible
for the conduct of a violent opposition movement merely
because, in the interests of an overall peace settlement,
elements of the opposition are drawn into a reconstructed
Government. Thus, the criterion of application of paragraph 1 is that of a real and substantial continuity between
the former insurrectional movement and the new Government it has succeeded in forming.

(9) A comprehensive definition of the types of groups
encompassed by the term “insurrectional movement” as
used in article 10 is made difficult by the wide variety
of forms which insurrectional movements may take in
practice, according to whether there is relatively limited
internal unrest, a genuine civil war situation, an anti-colonial struggle, the action of a national liberation front,
revolutionary or counter-revolutionary movements and
so on. Insurrectional movements may be based in the territory of the State against which the movement’s actions
are directed, or on the territory of a third State. Despite
this diversity, the threshold for the application of the laws
of armed conflict contained in the Protocol Additional to
the Geneva Conventions of 12 August 1949, and relating
to the protection of victims of non-international armed
conflicts (Protocol II) may be taken as a guide. Article
1, paragraph 1, refers to “dissident armed forces or other
organized armed groups which, under responsible command, exercise such control over a part of [the relevant
State’s] territory as to enable them to carry out sustained
and concerted military operations and to implement this
Protocol”, and it contrasts such groups with “situations of
internal disturbances and tensions, such as riots, isolated
and sporadic acts of violence and other acts of a similar nature” (art. 1, para. 2). This definition of “dissident
armed forces” reflects, in the context of the Protocols, the
essential idea of an “insurrectional movement”.
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175 See H. Atlam, “National liberation movements and international
responsibility”, United Nations Codification of State Responsibility,
B. Simma and M. Spinedi, eds. (New York, Oceana, 1987), p. 35.
176 As ICJ said, “[p]hysical control of a territory, and not sovereignty
or legitimacy of title, is the basis of State liability for acts affecting
other States”, Legal Consequences for States of the Continued
Presence of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion
I.C.J. Reports 1971, p. 16, at p. 54, para. 118.
177 UNRIAA, vol. IX (Sales No. 59.V.5), p. 445, at p. 453 (1903).
See also Puerto Cabello and Valencia Railway Company, ibid., p. 510,
at p. 513 (1903).
178 Ibid., vol. X (Sales No. 60.V.4), p. 285, at p. 354 (1902). See also
the Dix case, ibid., vol. IX (Sales No. 59.V.5), p. 119 (1902).

The French-Venezuelan Mixed Claims Commission in
its decision concerning the French Company of Venezuelan Railroads case emphasized that the State cannot be
held responsible for the acts of revolutionaries “unless the
revolution was successful”, since such acts then involve
the responsibility of the State “under the well-recognized
rules of public law”.178 In the Pinson case, the FrenchMexican Claims Commission ruled that:

The nation is responsible for the obligations of a successful revolution
from its beginning, because in theory, it represented ab initio a changing
national will, crystallizing in the finally successful result.177

(12) Arbitral decisions, together with State practice and
the literature, indicate a general acceptance of the two
positive attribution rules in article 10. The international
arbitral decisions, e.g. those of the mixed commissions
established in respect of Venezuela (1903) and Mexico
(1920–1930), support the attribution of conduct by insurgents where the movement is successful in achieving its
revolutionary aims. For example, in the Bolívar Railway
Company claim, the principle is stated in the following
terms:

(11) No distinction should be made for the purposes of
article 10 between different categories of movements on
the basis of any international “legitimacy” or of any illegality in respect of their establishment as a Government,
despite the potential importance of such distinctions in
other contexts.175 From the standpoint of the formulation
of rules of law governing State responsibility, it is unnecessary and undesirable to exonerate a new Government
or a new State from responsibility for the conduct of its
personnel by reference to considerations of legitimacy or
illegitimacy of its origin.176 Rather, the focus must be on
the particular conduct in question, and on its lawfulness or
otherwise under the applicable rules of international law.

(10) As compared with paragraph 1, the scope of the
attribution rule articulated by paragraph 2 is broadened to
include “insurrectional or other” movements. This terminology reflects the existence of a greater variety of movements whose actions may result in the formation of a new
State. The words do not, however, extend to encompass
the actions of a group of citizens advocating separation or
revolution where these are carried out within the framework of the predecessor State. Nor does it cover the situation where an insurrectional movement within a territory
succeeds in its agitation for union with another State. This
is essentially a case of succession, and outside the scope
of the articles, whereas article 10 focuses on the continuity of the movement concerned and the eventual new
Government or State, as the case may be.

State responsibility

tween the organization of the movement and the organization of the State to which it has given rise. Effectively the
same entity which previously had the characteristics of an
insurrectional or other movement has become the Government of the State it was struggling to establish. The predecessor State will not be responsible for those acts. The
only possibility is that the new State be required to assume
responsibility for conduct committed with a view to its
own establishment, and this represents the accepted rule.
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Ibid., vol. V (Sales No. 1952.V.3), p. 327, at p. 353 (1928).
180 League of Nations, Conference for the Codification of International Law, Bases of Discussion … (see footnote 88 above), pp. 108
and 116; and Basis of discussion No. 22 (c), ibid., p. 118; reproduced in
Yearbook ... 1956, vol. II, p. 223, at p. 224, document A/CN.4/96.
181 Guided in particular by a constitutional provision, the Supreme
Court of Namibia held that “the new government inherits responsibility for the acts committed by the previous organs of the State”, Minister of Defence, Namibia v. Mwandinghi, South African Law Reports,
1992 (2), p. 355, at p. 360; and ILR, vol. 91, p. 341, at p. 361. See, on
the other hand, 44123 Ontario Ltd. v. Crispus Kiyonga and Others,
11 Kampala Law Reports 14, pp. 20–21 (1992); and ILR, vol. 103,
p. 259, at p. 266 (High Court, Uganda).

(16) A further possibility is that the insurrectional movement may itself be held responsible for its own conduct
under international law, for example for a breach of international humanitarian law committed by its forces. The
topic of the international responsibility of unsuccessful
insurrectional or other movements, however, falls outside
the scope of the present articles, which are concerned only
with the responsibility of States.

(15) Exceptional cases may occur where the State was
in a position to adopt measures of vigilance, prevention
or punishment in respect of the movement’s conduct but
improperly failed to do so. This possibility is preserved by
paragraph 3 of article 10, which provides that the attribution rules of paragraphs 1 and 2 are without prejudice to
the attribution to a State of any conduct, however related
to that of the movement concerned, which is to be considered an act of that State by virtue of other provisions in
chapter II. The term “however related to that of the movement concerned” is intended to have a broad meaning.
Thus, the failure by a State to take available steps to protect the premises of diplomatic missions, threatened from
attack by an insurrectional movement, is clearly conduct
attributable to the State and is preserved by paragraph 3.

(14) More recent decisions and practice do not, on the
whole, give any reason to doubt the propositions contained in article 10. In one case, the Supreme Court of
Namibia went even further in accepting responsibility
for “anything done” by the predecessor administration of
South Africa.181

(13) The possibility of holding the State responsible for
the conduct of a successful insurrectional movement was
brought out in the request for information addressed to
Governments by the Preparatory Committee for the 1930
Hague Conference. On the basis of replies received from
a number of Governments, the Preparatory Committee
drew up the following Basis of Discussion: “A State is responsible for damage caused to foreigners by an insurrectionist party which has been successful and has become
the Government to the same degree as it is responsible
for damage caused by acts of the Government de jure or
its officials or troops.” 180 Although the proposition was
never discussed, it may be considered to reflect the rule of
attribution now contained in paragraph 2.

182 Affaire relative à la concession des phares de l’Empire ottoman,
UNRIAA, vol. XII (Sales No. 63.V.3), p. 155, at p. 198 (1956).
183 The matter is reserved by article 39 of the Vienna Convention
on Succession of States in respect of Treaties (hereinafter “the 1978
Vienna Convention”).

(4) Outside the context of State succession, the United States Diplomatic and Consular Staff in Tehran case
provides a further example of subsequent adoption by a

(3) Thus, like article 10, article 11 is based on the principle that purely private conduct cannot as such be attributed to a State. But it recognizes “nevertheless” that conduct is to be considered as an act of a State “if and to the
extent that the State acknowledges and adopts the conduct
in question as its own”. Instances of the application of
the principle can be found in judicial decisions and State
practice. For example, in the Lighthouses arbitration, a
tribunal held Greece liable for the breach of a concession
agreement initiated by Crete at a period when the latter
was an autonomous territory of the Ottoman Empire,
partly on the basis that the breach had been “endorsed
by [Greece] as if it had been a regular transaction … and
eventually continued by her, even after the acquisition of
territorial sovereignty over the island”.182 In the context
of State succession, it is unclear whether a new State succeeds to any State responsibility of the predecessor State
with respect to its territory.183 However, if the successor
State, faced with a continuing wrongful act on its territory, endorses and continues that situation, the inference
may readily be drawn that it has assumed responsibility
for it.

(2) In many cases, the conduct which is acknowledged
and adopted by a State will be that of private persons or
entities. The general principle, drawn from State practice
and international judicial decisions, is that the conduct
of a person or group of persons not acting on behalf of
the State is not considered as an act of the State under
international law. This conclusion holds irrespective of
the circumstances in which the private person acts and of
the interests affected by the person’s conduct.

(1) All the bases for attribution covered in chapter II,
with the exception of the conduct of insurrectional or other movements under article 10, assume that the status of
the person or body as a State organ, or its mandate to act
on behalf of the State, are established at the time of the
alleged wrongful act. Article 11, by contrast, provides for
the attribution to a State of conduct that was not or may
not have been attributable to it at the time of commission,
but which is subsequently acknowledged and adopted by
the State as its own.

Commentary

Conduct which is not attributable to a State under
the preceding articles shall nevertheless be considered
an act of that State under international law if and to
the extent that the State acknowledges and adopts the
conduct in question as its own.

Article 11. Conduct acknowledged and
adopted by a State as its own
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if the injuries originated, for example, in requisitions or forced contributions demanded ... by revolutionaries before their final success, or if
they were caused ... by offences committed by successful revolutionary
forces, the responsibility of the State ... cannot be denied.179
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In that case it made no difference whether the effect of the
“approval” of the conduct of the militants was merely prospective, or whether it made the Islamic Republic of Iran
responsible for the whole process of seizure of the embassy and detention of its personnel ab initio. The Islamic
Republic of Iran had already been held responsible in relation to the earlier period on a different legal basis, viz.
its failure to take sufficient action to prevent the seizure or
to bring it to an immediate end.185 In other cases no such
prior responsibility will exist. Where the acknowledgement and adoption is unequivocal and unqualified there
is good reason to give it retroactive effect, which is what
the tribunal did in the Lighthouses arbitration.186 This is
consistent with the position established by article 10 for
insurrectional movements and avoids gaps in the extent of
responsibility for what is, in effect, the same continuing
act.

The policy thus announced by the Ayatollah Khomeini, of maintaining
the occupation of the Embassy and the detention of its inmates as hostages for the purpose of exerting pressure on the United States Government was complied with by other Iranian authorities and endorsed by
them repeatedly in statements made in various contexts. The result of
that policy was fundamentally to transform the legal nature of the situation created by the occupation of the Embassy and the detention of its
diplomatic and consular staff as hostages. The approval given to these
facts by the Ayatollah Khomeini and other organs of the Iranian State,
and the decision to perpetuate them, translated continuing occupation
of the Embassy and detention of the hostages into acts of that State.184

184 United States Diplomatic and Consular Staff in Tehran (see
footnote 59 above), p. 35, para. 74.
185 Ibid., pp. 31–33, paras. 63–68.
186 Lighthouses arbitration (see footnote 182 above), pp. 197–198.
187 Official Records of the Security Council, Fifteenth Year, 866th
meeting, 22 June 1960, para. 18.

(5) As regards State practice, the capture and subsequent trial in Israel of Adolf Eichmann may provide an
example of the subsequent adoption of private conduct by
a State. On 10 May 1960, Eichmann was captured by a
group of Israelis in Buenos Aires. He was held in captivity
in Buenos Aires in a private home for some weeks before
being taken by air to Israel. Argentina later charged the
Israeli Government with complicity in Eichmann’s capture,
a charge neither admitted nor denied by Israeli Foreign
Minister Golda Meir, during the discussion in the Security
Council of the complaint. She referred to Eichmann’s captors as a “volunteer group”.187 Security Council resolution 138 (1960) of 23 June 1960 implied a finding that the
Israeli Government was at least aware of, and consented
to, the successful plan to capture Eichmann in Argentina.
It may be that Eichmann’s captors were “in fact acting
on the instructions of, or under the direction or control
of ” Israel, in which case their conduct was more properly
attributed to the State under article 8. But where there are
doubts about whether certain conduct falls within article
8, these may be resolved by the subsequent adoption of
the conduct in question by the State.
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188 The separate question of aid or assistance by a State to internationally wrongful conduct of another State is dealt with in article 16.
189 See footnote 59 above.

(9) The conditions of acknowledgement and adoption
are cumulative, as indicated by the word “and”. The order
of the two conditions indicates the normal sequence of

(8) The phrase “if and to the extent that” is intended to
convey a number of ideas. First, the conduct of, in particular, private persons, groups or entities is not attributable to
the State unless under some other article of chapter II or
unless it has been acknowledged and adopted by the State.
Secondly, a State might acknowledge and adopt conduct
only to a certain extent. In other words, a State may elect
to acknowledge and adopt only some of the conduct in
question. Thirdly, the act of acknowledgment and adoption, whether it takes the form of words or conduct, must
be clear and unequivocal.

(7) The principle established by article 11 governs the
question of attribution only. Where conduct has been acknowledged and adopted by a State, it will still be necessary to consider whether the conduct was internationally
wrongful. For the purposes of article 11, the international obligations of the adopting State are the criterion for
wrongfulness. The conduct may have been lawful so far
as the original actor was concerned, or the actor may have
been a private party whose conduct in the relevant respect
was not regulated by international law. By the same token,
a State adopting or acknowledging conduct which is lawful in terms of its own international obligations does not
thereby assume responsibility for the unlawful acts of any
other person or entity. Such an assumption of responsibility would have to go further and amount to an agreement
to indemnify for the wrongful act of another.

(6) The phrase “acknowledges and adopts the conduct
in question as its own” is intended to distinguish cases
of acknowledgement and adoption from cases of mere
support or endorsement.188 ICJ in the United States Diplomatic and Consular Staff in Tehran case used phrases
such as “approval”, “endorsement”, “the seal of official
governmental approval” and “the decision to perpetuate
[the situation]”.189 These were sufficient in the context of
that case, but as a general matter, conduct will not be attributable to a State under article 11 where a State merely
acknowledges the factual existence of conduct or expresses its verbal approval of it. In international controversies,
States often take positions which amount to “approval”
or “endorsement” of conduct in some general sense but
do not involve any assumption of responsibility. The language of “adoption”, on the other hand, carries with it the
idea that the conduct is acknowledged by the State as, in
effect, its own conduct. Indeed, provided the State’s intention to accept responsibility for otherwise non-attributable conduct is clearly indicated, article 11 may cover cases
where a State has accepted responsibility for conduct of
which it did not approve, which it had sought to prevent
and which it deeply regretted. However such acceptance
may be phrased in the particular case, the term “acknowledges and adopts” in article 11 makes it clear that what is
required is something more than a general acknowledgement of a factual situation, but rather that the State identifies the conduct in question and makes it its own.

State responsibility

State of particular conduct. There ICJ drew a clear distinction between the legal situation immediately following the
seizure of the United States embassy and its personnel by
the militants, and that created by a decree of the Iranian
State which expressly approved and maintained the situation. In the words of the Court:
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See paragraphs (2) to (4) of the general commentary.

(3) The essence of an internationally wrongful act lies in
the non-conformity of the State’s actual conduct with the
conduct it ought to have adopted in order to comply with
a particular international obligation. Such conduct gives
rise to the new legal relations which are grouped under
the common denomination of international responsibility.
Chapter III, therefore, begins with a provision specifying
in general terms when it may be considered that there is a
breach of an international obligation (art. 12). The basic
concept having been defined, the other provisions of the
chapter are devoted to specifying how this concept applies
to various situations. In particular, the chapter deals with
the question of the intertemporal law as it applies to State
responsibility, i.e. the principle that a State is only responsible for a breach of an international obligation if the obligation is in force for the State at the time of the breach
(art. 13), with the equally important question of continuing breaches (art. 14), and with the special problem of determining whether and when there has been a breach of an
obligation which is directed not at single but at composite
acts, i.e. where the essence of the breach lies in a series of
acts defined in aggregate as wrongful (art. 15).

(2) It must be stressed again that the articles do not
purport to specify the content of the primary rules of
international law, or of the obligations thereby created
for particular States.190 In determining whether given
conduct attributable to a State constitutes a breach of its
international obligations, the principal focus will be on
the primary obligation concerned. It is this which has to
be interpreted and applied to the situation, determining
thereby the substance of the conduct required, the standard to be observed, the result to be achieved, etc. There is
no such thing as a breach of an international obligation in
the abstract, and chapter III can only play an ancillary role
in determining whether there has been such a breach, or
the time at which it occurred, or its duration. Nonetheless,
a number of basic principles can be stated.

(1) There is a breach of an international obligation when
conduct attributed to a State as a subject of international
law amounts to a failure by that State to comply with an
international obligation incumbent upon it or, to use the
language of article 2, subparagraph (b), when such conduct constitutes “a breach of an international obligation
of the State”. This chapter develops the notion of a breach
of an international obligation, to the extent that this is possible in general terms.

Commentary

BREACH OF AN INTERNATIONAL OBLIGATION

CHAPTER III

191 See, e.g., the classification of obligations of conduct and results,
paragraphs (11) to (12) of the commentary to article 12.
192 United States Diplomatic and Consular Staff in Tehran
(see footnote 59 above), p. 29, para. 56.
193 Military and Paramilitary Activities in and against Nicaragua
(see footnote 36 above), p. 64, para. 115, and p. 98, para. 186, respectively.

(2) In introducing the notion of a breach of an international obligation, it is necessary again to emphasize the
autonomy of international law in accordance with the
principle stated in article 3. In the terms of article 12, the
breach of an international obligation consists in the disconformity between the conduct required of the State by
that obligation and the conduct actually adopted by the
State—i.e. between the requirements of international law
and the facts of the matter. This can be expressed in different ways. For example, ICJ has used such expressions as
“incompatibility with the obligations” of a State,192 acts
“contrary to” or “inconsistent with” a given rule,193 and

(1) As stated in article 2, a breach by a State of an international obligation incumbent upon it gives rise to its
international responsibility. It is first necessary to specify
what is meant by a breach of an international obligation.
This is the purpose of article 12, which defines in the
most general terms what constitutes a breach of an international obligation by a State. In order to conclude that
there is a breach of an international obligation in any specific case, it will be necessary to take account of the other
provisions of chapter III which specify further conditions
relating to the existence of a breach of an international
obligation, as well as the provisions of chapter V dealing
with circumstances which may preclude the wrongfulness
of an act of a State. But in the final analysis, whether and
when there has been a breach of an obligation depends on
the precise terms of the obligation, its interpretation and
application, taking into account its object and purpose and
the facts of the case.

Commentary

There is a breach of an international obligation by
a State when an act of that State is not in conformity
with what is required of it by that obligation, regardless of its origin or character.

Article 12. Existence of a breach of an
international obligation

(4) For the reason given in paragraph (2) above, it is
neither possible nor desirable to deal in the framework
of this Part with all the issues that can arise in determining whether there has been a breach of an international
obligation. Questions of evidence and proof of such a
breach fall entirely outside the scope of the articles. Other
questions concern rather the classification or typology of
international obligations. These have only been included
in the text where they can be seen to have distinct consequences within the framework of the secondary rules of
State responsibility.191
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events in cases in which article 11 is relied on. Acknowledgement and adoption of conduct by a State might be
express (as for example in the United States Diplomatic
and Consular Staff in Tehran case), or it might be inferred
from the conduct of the State in question.
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(3) Article 12 states that there is a breach of an international obligation when the act in question is not in conformity with what is required by that obligation “regardless of its origin”. As this phrase indicates, the articles
are of general application. They apply to all international
obligations of States, whatever their origin may be. International obligations may be established by a customary rule of international law, by a treaty or by a general
principle applicable within the international legal order.
States may assume international obligations by a unilateral act.196 An international obligation may arise from provisions stipulated in a treaty (a decision of an organ of an
international organization competent in the matter, a judgment given between two States by ICJ or another tribunal,
etc.). It is unnecessary to spell out these possibilities in
article 12, since the responsibility of a State is engaged
by the breach of an international obligation whatever the
particular origin of the obligation concerned. The formula
“regardless of its origin” refers to all possible sources of
international obligations, that is to say, to all processes for
creating legal obligations recognized by international law.
The word “source” is sometimes used in this context, as in
the preamble to the Charter of the United Nations which
stresses the need to respect “the obligations arising from
treaties and other sources of international law”. The word

194 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 46,
para. 57.
195 ELSI (see footnote 85 above), p. 50, para. 70.
196 Thus, France undertook by a unilateral act not to engage in
further atmospheric nuclear testing: Nuclear Tests (Australia v. France),
Judgment, I.C.J. Reports 1974, p. 253; Nuclear Tests (New Zealand
v. France), ibid., p. 457. The extent of the obligation thereby undertaken was clarified in Request for an Examination of the Situation in
Accordance with Paragraph 63 of the Court’s Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v. France) Case, Order of
22 September 1995, I.C.J. Reports 1995, p. 288.
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197 ICJ has recognized “[t]he existence of identical rules in international treaty law and customary law” on a number of occasions,
Military and Paramilitary Activities in and against Nicaragua
(see footnote 36 above), p. 95, para. 177; see also North Sea Continental Shelf, Judgment, I.C.J. Reports 1969, p. 3, at pp. 38–39, para. 63.
198 Dickson Car Wheel Company (see footnote 42 above); cf. the
Goldenberg case, UNRIAA, vol. II (Sales No. 1949.V.1), p. 901, at
pp. 908–909 (1928); International Fisheries Company (footnote 43
above), p. 701 (“some principle of international law”); and Armstrong
Cork Company (footnote 45 above), p. 163 (“any rule whatsoever of
international law”).
199 “Rainbow Warrior” (see footnote 46 above), p. 251, para. 75.
See also Barcelona Traction (footnote 25 above), p. 46, para. 86
(“breach of an international obligation arising out of a treaty or a
general rule of law”).
200 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 38,
para. 47. The qualification “likely to be involved” may have been
inserted because of possible circumstances precluding wrongfulness in
that case.
201 “Rainbow Warrior” (see footnote 46 above), p. 251, para. 75.

(6) State responsibility can arise from breaches of bilateral obligations or of obligations owed to some States

(5) Thus, there is no room in international law for a distinction, such as is drawn by some legal systems, between
the regime of responsibility for breach of a treaty and for
breach of some other rule, i.e. for responsibility arising
ex contractu or ex delicto. In the “Rainbow Warrior” arbitration, the tribunal affirmed that “in the field of international law there is no distinction between contractual
and tortious responsibility”.201 As far as the origin of the
obligation breached is concerned, there is a single general
regime of State responsibility. Nor does any distinction
exist between the “civil” and “criminal” responsibility as
is the case in internal legal systems.

(4) According to article 12, the origin or provenance of
an obligation does not, as such, alter the conclusion that
responsibility will be entailed if it is breached by a State,
nor does it, as such, affect the regime of State responsibility thereby arising. Obligations may arise for a State by a
treaty and by a rule of customary international law or by
a treaty and a unilateral act.197 Moreover, these various
grounds of obligation interact with each other, as practice
clearly shows. Treaties, especially multilateral treaties, can
contribute to the formation of general international law;
customary law may assist in the interpretation of treaties;
an obligation contained in a treaty may be applicable to a
State by reason of its unilateral act, and so on. Thus, international courts and tribunals have treated responsibility
as arising for a State by reason of any “violation of a duty
imposed by an international juridical standard”.198 In the
“Rainbow Warrior” arbitration, the tribunal said that “any
violation by a State of any obligation, of whatever origin, gives rise to State responsibility and consequently, to
the duty of reparation”.199 In the Gabčíkovo-Nagymaros
Project case, ICJ referred to the relevant draft article provisionally adopted by the Commission in 1976 in support
of the proposition that it is “well established that, when a
State has committed an internationally wrongful act, its
international responsibility is likely to be involved whatever the nature of the obligation it has failed to respect”.200

“origin”, which has the same meaning, is not attended by
the doubts and doctrinal debates the term “source” has
provoked.

State responsibility

“failure to comply with its treaty obligations”.194 In the
ELSI case, a Chamber of the Court asked the “question
whether the requisition was in conformity with the requirements … of the FCN Treaty”.195 The expression “not
in conformity with what is required of it by that obligation” is the most appropriate to indicate what constitutes
the essence of a breach of an international obligation by a
State. It allows for the possibility that a breach may exist
even if the act of the State is only partly contrary to an
international obligation incumbent upon it. In some cases precisely defined conduct is expected from the State
concerned; in others the obligation only sets a minimum
standard above which the State is free to act. Conduct proscribed by an international obligation may involve an act
or an omission or a combination of acts and omissions; it
may involve the passage of legislation, or specific administrative or other action in a given case, or even a threat
of such action, whether or not the threat is carried out,
or a final judicial decision. It may require the provision
of facilities, or the taking of precautions or the enforcement of a prohibition. In every case, it is by comparing
the conduct in fact engaged in by the State with the conduct legally prescribed by the international obligation that
one can determine whether or not there is a breach of that
obligation. The phrase “is not in conformity with” is flexible enough to cover the many different ways in which an
obligation can be expressed, as well as the various forms
which a breach may take.
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202 See Part Three, chapter II and commentary; see also article 48
and commentary.
203 See articles 40 and 41 and commentaries.
204 According to which “[i]n the event of a conflict between the
obligations of the Members of the United Nations under the present
Charter and their obligations under any other international agreement,
their obligations under the present Charter shall prevail”.

(9) The general scope of the articles extends not only to
the conventional or other origin of the obligation breached
but also to its subject matter. International awards and
decisions specifying the conditions for the existence of
an internationally wrongful act speak of the breach of an
international obligation without placing any restriction on

(8) Rather similar considerations apply with respect to
obligations arising under the Charter of the United Nations. Since the Charter is a treaty, the obligations it contains are, from the point of view of their origin, treaty
obligations. The special importance of the Charter, as reflected in its Article 103,204 derives from its express provisions as well as from the virtually universal membership of States in the United Nations.

(7) Even fundamental principles of the international legal order are not based on any special source of law or
specific law-making procedure, in contrast with rules of
constitutional character in internal legal systems. In accordance with article 53 of the 1969 Vienna Convention,
a peremptory norm of general international law is one
which is “accepted and recognized by the international
community of States as a whole as a norm from which no
derogation is permitted and which can be modified only
by a subsequent norm of general international law having the same character”. Article 53 recognizes both that
norms of a peremptory character can be created and that
the States have a special role in this regard as par excellence the holders of normative authority on behalf of the
international community. Moreover, obligations imposed
on States by peremptory norms necessarily affect the vital
interests of the international community as a whole and
may entail a stricter regime of responsibility than that applied to other internationally wrongful acts. But this is
an issue belonging to the content of State responsibility.203
So far at least as Part One of the articles is concerned,
there is a unitary regime of State responsibility which is
general in character.

209 Cf. Gabčíkovo-Nagymaros Project (footnote 27 above), p. 77,
para. 135, where the Court referred to the parties having accepted
“obligations of conduct, obligations of performance, and obligations
of result”.

205 See, e.g., Factory at Chorzów, Jurisdiction (footnote 34 above);
Factory at Chorzów, Merits (ibid.); and Reparation for Injuries
(footnote 38 above). In these decisions it is stated that “any breach
of an international engagement” entails international responsibility.
See also Interpretation of Peace Treaties with Bulgaria, Hungary and
Romania (footnote 39 above), p. 228.
206 S.S. “Wimbledon” (see footnote 34 above), p. 25.
207 See, e.g., Nottebohm, Second Phase, Judgment, I.C.J. Reports
1955, p. 4, at pp. 20–21; Right of Passage over Indian Territory, Merits,
Judgment, I.C.J. Reports 1960, p. 6, at p. 33; and Military and Paramilitary Activities in and against Nicaragua (footnote 36 above),
p. 131, para. 259.
208 Oil Platforms (Islamic Republic of Iran v. United States of America), Preliminary Objection, Judgment, I.C.J. Reports 1996, p. 803, at
pp. 811–812, para. 21.

(11) Article 12 also states that there is a breach of an
international obligation when the act in question is not
in conformity with what is required by that obligation,
“regardless of its … character”. In practice, various classifications of international obligations have been adopted.
For example, a distinction is commonly drawn between
obligations of conduct and obligations of result. That distinction may assist in ascertaining when a breach has occurred. But it is not exclusive,209 and it does not seem to
bear specific or direct consequences as far as the present
articles are concerned. In the Colozza case, for example,
the European Court of Human Rights was concerned with
the trial in absentia of a person who, without actual notice
of his trial, was sentenced to six years’ imprisonment and
was not allowed subsequently to contest his conviction.

Thus, the breach by a State of an international obligation
constitutes an internationally wrongful act, whatever the
subject matter or content of the obligation breached, and
whatever description may be given to the non-conforming
conduct.

The Treaty of 1955 imposes on each of the Parties various obligations
on a variety of matters. Any action by one of the Parties that is incompatible with those obligations is unlawful, regardless of the means by
which it is brought about. A violation of the rights of one party under
the Treaty by means of the use of force is as unlawful as would be
a violation by administrative decision or by any other means. Matters
relating to the use of force are therefore not per se excluded from the
reach of the Treaty of 1955.208

(10) In a similar perspective, it has sometimes been
argued that an obligation dealing with a certain subject
matter could only have been breached by conduct of the
same description. That proposition formed the basis of an
objection to the jurisdiction of ICJ in the Oil Platforms
case. It was argued that a treaty of friendship, commerce
and navigation could not in principle have been breached
by conduct involving the use of armed force. The Court
responded in the following terms:

the subject matter of the obligation breached.205 Courts
and tribunals have consistently affirmed the principle that
there is no a priori limit to the subject matters on which
States may assume international obligations. Thus, PCIJ
stated in its first judgment, in the S.S. “Wimbledon” case,
that “the right of entering into international engagements
is an attribute of State sovereignty”.206 That proposition
has often been endorsed.207
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or to the international community as a whole. It can involve relatively minor infringements as well as the most
serious breaches of obligations under peremptory norms
of general international law. Questions of the gravity of
the breach and the peremptory character of the obligation
breached can affect the consequences which arise for the
responsible State and, in certain cases, for other States
also. Certain distinctions between the consequences of
certain breaches are accordingly drawn in Parts Two and
Three of these articles.202 But the regime of State responsibility for breach of an international obligation under Part
One is comprehensive in scope, general in character and
flexible in its application: Part One is thus able to cover
the spectrum of possible situations without any need for
further distinctions between categories of obligation concerned or the category of the breach.
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(12) The question often arises whether an obligation is
breached by the enactment of legislation by a State, in
cases where the content of the legislation prima facie conflicts with what is required by the international obligation,
or whether the legislation has to be implemented in the
given case before the breach can be said to have occurred.
Again, no general rule can be laid down that is applicable
to all cases.214 Certain obligations may be breached by the
mere passage of incompatible legislation.215 Where this
is so, the passage of the legislation without more entails
the international responsibility of the enacting State, the

The Court thus considered that article 6, paragraph 1,
imposed an obligation of result.211 But, in order to decide whether there had been a breach of the Convention
in the circumstances of the case, it did not simply compare the result required (the opportunity for a trial in the
accused’s presence) with the result practically achieved
(the lack of that opportunity in the particular case). Rather,
it examined what more Italy could have done to make the
applicant’s right “effective”.212 The distinction between
obligations of conduct and result was not determinative
of the actual decision that there had been a breach of article 6, paragraph 1.213

The Contracting States enjoy a wide discretion as regards the choice of
the means calculated to ensure that their legal systems are in compliance with the requirements of article 6 § 1 in this field. The Court’s task
is not to indicate those means to the States, but to determine whether
the result called for by the Convention has been achieved ... For this to
be so, the resources available under domestic law must be shown to be
effective and a person “charged with a criminal offence” ... must not be
left with the burden of proving that he was not seeking to evade justice
or that his absence was due to force majeure.210

210 Colozza v. Italy, Eur. Court H.R., Series A, No. 89 (1985),
pp. 15–16, para. 30, citing De Cubber v. Belgium, ibid., No. 86 (1984),
p. 20, para. 35.
211 Cf. Plattform “Ärzte für das Leben” v. Austria, in which the
Court gave the following interpretation of article 11:
“While it is the duty of Contracting States to take reasonable and
appropriate measures to enable lawful demonstrations to proceed
peacefully, they cannot guarantee this absolutely and they have a
wide discretion in the choice of the means to be used … In this area
the obligation they enter into under article 11 of the Convention
is an obligation as to measures to be taken and not as to results to
be achieved” (Eur. Court H.R., Series A, No. 139, p. 12, para. 34
(1988)).
In the Colozza case (see footnote 210 above), the Court used similar
language but concluded that the obligation was an obligation of result.
Cf. C. Tomuschat, “What is a ‘breach’ of the European Convention on
Human Rights?”, The Dynamics of the Protection of Human Rights
in Europe: Essays in Honour of Henry G. Schermers, Lawson and
de Blois, eds. (Dordrecht, Martinus Nijhoff, 1994), vol. 3, p. 315, at
p. 328.
212 Colozza case (see footnote 210 above), para. 28.
213 See also The Islamic Republic of Iran v. The United States of
America, cases A15 (IV) and A24, Iran-U.S. C.T.R., vol. 32, p. 115
(1996).
214 Cf. Applicability of the Obligation to Arbitrate under Section 21
of the United Nations Headquarters Agreement of 26 June 1947 (footnote 83 above), p. 30, para. 42.
215 A uniform law treaty will generally be construed as requiring immediate implementation, i.e. as embodying an obligation to make the
provisions of the uniform law a part of the law of each State party:
see, e.g., B. Conforti, “Obblighi di mezzi e obblighi di risultato nelle
convenzioni di diritto uniforme”, Rivista di diritto internazionale
privato e processuale, vol. 24 (1988), p. 233.
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216 See article 4 and commentary. For illustrations, see, e.g., the
findings of the European Court of Human Rights in Norris v. Ireland,
Eur. Court H.R., Series A, No. 142, para. 31 (1988), citing Klass and
Others v. Germany, ibid., No. 28, para. 33 (1978); Marckx v. Belgium, ibid., No. 31, para. 27 (1979); Johnston and Others v. Ireland,
ibid., No. 112, para. 42 (1986); Dudgeon v. the United Kingdom, ibid.,
No. 45, para. 41 (1981); and Modinos v. Cyprus, ibid., No. 259, para.
24 (1993). See also International responsibility for the promulgation
and enforcement of laws in violation of the Convention (arts. 1 and 2
American Convention on Human Rights), Advisory Opinion OC–14/94,
Inter-American Court of Human Rights, Series A, No. 14 (1994).
The Inter-American Court also considered it possible to determine
whether draft legislation was compatible with the provisions of human
rights treaties: Restrictions to the Death Penalty (arts. 4(2) and 4(4)
American Convention on Human Rights), Advisory Opinion OC–3/83,
Series A, No. 3 (1983).
217 As ICJ held in LaGrand, Judgment (see footnote 119 above),
p. 497, paras. 90–91.
218 See, e.g., WTO, Report of the Panel (footnote 73 above),
paras. 7.34–7.57.
219 Island of Palmas (Netherlands/United States of America),
UNRIAA, vol. II (Sales No. 1949.V.1), p. 829, at p. 845 (1928).
Generally on intertemporal law, see resolution I adopted in 1975 by
the Institute of International Law at its Wiesbaden session, Annuaire
de l’Institut de droit international, vol. 56 (1975), pp. 536–540; for
the debate, ibid., pp. 339–374; for M. Sørensen’s reports, ibid., vol. 55
(1973), pp. 1–116. See further W. Karl, “The time factor in the law of
State responsibility”, Spinedi and Simma, eds., op. cit. (footnote 175
above), p. 95.

(2) International tribunals have applied the principle
stated in article 13 in many cases. An instructive example
is provided by the decision of Umpire Bates of the United
States-Great Britain Mixed Commission concerning the

Article 13 provides an important guarantee for States in
terms of claims of responsibility. Its formulation (“does
not constitute … unless …”) is in keeping with the idea of
a guarantee against the retrospective application of international law in matters of State responsibility.

[A] juridical fact must be appreciated in the light of the law contemporary with it, and not of the law in force at the time when a dispute in
regard to it arises or falls to be settled.219

(1) Article 13 states the basic principle that, for responsibility to exist, the breach must occur at a time when the
State is bound by the obligation. This is but the application
in the field of State responsibility of the general principle
of intertemporal law, as stated by Judge Huber in another
context in the Island of Palmas case:

Commentary

An act of a State does not constitute a breach of an
international obligation unless the State is bound by
the obligation in question at the time the act occurs.

Article 13. International obligation in force for a State

legislature itself being an organ of the State for the purposes of the attribution of responsibility.216 In other circumstances, the enactment of legislation may not in and
of itself amount to a breach,217 especially if it is open to
the State concerned to give effect to the legislation in a
way which would not violate the international obligation
in question. In such cases, whether there is a breach will
depend on whether and how the legislation is given effect.218

State responsibility

He claimed that he had not had a fair hearing, contrary
to article 6, paragraph 1, of the European Convention on
Human Rights. The Court noted that:
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220 See the “Enterprize” case, Lapradelle-Politis (footnote 139
above), vol. I, p. 703 (1855); and Moore, History and Digest,
vol. IV, p. 4349, at p. 4373. See also the “Hermosa” and “Créole” cases, Lapradelle-Politis, op. cit., p. 704 (1855); and Moore, History and
Digest, vol. IV, pp. 4374–4375.
221 See the “Lawrence” case, Lapradelle-Politis, op. cit., p. 741; and
Moore, History and Digest, vol. III, p. 2824. See also the “Volusia”
case, Lapradelle-Politis, op. cit., p. 741.
222 Affaire des navires Cape Horn Pigeon, James Hamilton Lewis,
C. H. White et Kate and Anna, UNRIAA, vol. IX (Sales No. 59.V.5),
p. 66, at p. 69 (1902).
223 See also the “C. H. White” case, ibid., p. 74. In these cases the arbitrator was required by the arbitration agreement itself to apply the law
in force at the time the acts were performed. Nevertheless, the intention of the parties was clearly to confirm the application of the general
principle in the context of the arbitration agreement, not to establish
an exception. See further the S.S. “Lisman” case, ibid., vol. III (Sales
No. 1949.V.2), p. 1767, at p. 1771 (1937).
224 See, e.g., X v. Germany, application No. 1151/61, Council of
Europe, European Commission of Human Rights, Recueil des décisions, No. 7 (March 1962), p. 119 (1961) and many later decisions.
225 See, e.g., Declarations exchanged between the Government of
the United States of America and the Imperial Government of Russia, for the submission to arbitration of certain disputes concerning the
international responsibility of Russia for the seizure of American ships,
UNRIAA, vol. IX (Sales No. 59.V.5), p. 57 (1900).

(4) State practice also supports the principle. A requirement that arbitrators apply the rules of international law
in force at the time when the alleged wrongful acts took
place is a common stipulation in arbitration agreements,225
and undoubtedly is made by way of explicit confirmation of a generally recognized principle. International law
writers who have dealt with the question recognize that
the wrongfulness of an act must be established on the ba-

(3) Similar principles were applied by Arbitrator Asser in deciding whether the seizure and confiscation by
Russian authorities of United States vessels engaged in
seal hunting outside Russia’s territorial waters should be
considered internationally wrongful. In his award in the
“James Hamilton Lewis” case, he observed that the question had to be settled “according to the general principles
of the law of nations and the spirit of the international
agreements in force and binding upon the two High Parties at the time of the seizure of the vessel”.222 Since, under the principles in force at the time, Russia had no right
to seize the United States vessel, the seizure and confiscation of the vessel were unlawful acts for which Russia was
required to pay compensation.223 The same principle has
consistently been applied by the European Commission
and the European Court of Human Rights to deny claims
relating to periods during which the European Convention on Human Rights was not in force for the State concerned.224

226 See, e.g., P. Tavernier, Recherches sur l’application dans le temps
des actes et des règles en droit international public: problèmes de droit
intertemporel ou de droit transitoire (Paris, Librairie générale de droit
et de jurisprudence, 1970), pp. 119, 135 and 292; D. Bindschedler-Robert, “De la rétroactivité en droit international public”, Recueil d’études
de droit international en hommage à Paul Guggenheim (University of
Geneva Law Faculty/Graduate Institute of International Studies, 1968),
p. 184; M. Sørensen, “Le problème intertemporel dans l’application de
la Convention européenne des droits de l’homme”, Mélanges offerts
à Polys Modinos (Paris, Pedone, 1968), p. 304; T. O. Elias, “The doctrine of intertemporal law”, AJIL, vol. 74, No. 2 (April 1980), p. 285;
and R. Higgins, “Time and the law: international perspectives on an
old problem”, International and Comparative Law Quarterly, vol. 46
(July 1997), p. 501.
227 As to the retroactive effect of the acknowledgement and adoption of conduct by a State, see article 11 and commentary, especially
paragraph (4). Such acknowledgement and adoption would not, without
more, give retroactive effect to the obligations of the adopting State.
228 Northern Cameroons, Preliminary Objections, Judgment, I.C.J.
Reports 1963, p. 15, at p. 35.

Similarly, in the “Rainbow Warrior” arbitration, the arbitral tribunal held that, although the relevant treaty obli-

[I]f during the life of the Trusteeship the Trustee was responsible for
some act in violation of the terms of the Trusteeship Agreement which
resulted in damage to another Member of the United Nations or to one
of its nationals, a claim for reparation would not be liquidated by the
termination of the Trust.228

(7) In international law, the principle stated in article
13 is not only a necessary but also a sufficient basis for
responsibility. In other words, once responsibility has accrued as a result of an internationally wrongful act, it is
not affected by the subsequent termination of the obligation, whether as a result of the termination of the treaty
which has been breached or of a change in international
law. Thus, as ICJ said in the Northern Cameroons case:

(6) Accordingly, it is appropriate to apply the intertemporal principle to all international obligations, and article 13 is general in its application. It is, however, without prejudice to the possibility that a State may agree
to compensate for damage caused as a result of conduct
which was not at the time a breach of any international
obligation in force for that State. In fact, cases of the retrospective assumption of responsibility are rare. The lex
specialis principle (art. 55) is sufficient to deal with any
such cases where it may be agreed or decided that responsibility will be assumed retrospectively for conduct which
was not a breach of an international obligation at the time
it was committed.227

(5) State responsibility can extend to acts of the utmost
seriousness, and the regime of responsibility in such cases
will be correspondingly stringent. But even when a new
peremptory norm of general international law comes
into existence, as contemplated by article 64 of the 1969
Vienna Convention, this does not entail any retrospective
assumption of responsibility. Article 71, paragraph 2 (b),
provides that such a new peremptory norm “does not affect any right, obligation or legal situation of the parties
created through the execution of the treaty prior to its termination, provided that those rights, obligations or situations may thereafter be maintained only to the extent that
their maintenance is not in itself in conflict with the new
peremptory norm”.

sis of the obligations in force at the time when the act was
performed.226
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conduct of British authorities who had seized United States
vessels engaged in the slave trade and freed slaves belonging to United States nationals. The incidents referred to
the Commission had taken place at different times and the
umpire had to determine whether, at the time each incident took place, slavery was “contrary to the law of nations”. Earlier incidents, dating back to a time when the
slave trade was considered lawful, amounted to a breach
on the part of the British authorities of the international
obligation to respect and protect the property of foreign
nationals.220 The later incidents occurred when the slave
trade had been “prohibited by all civilized nations” and
did not involve the responsibility of Great Britain.221
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(9) The basic principle stated in article 13 is thus well
established. One possible qualification concerns the progressive interpretation of obligations, by a majority of
the Court in the Namibia case.233 But the intertemporal
principle does not entail that treaty provisions are to be
interpreted as if frozen in time. The evolutionary interpretation of treaty provisions is permissible in certain cases,234
but this has nothing to do with the principle that a State
can only be held responsible for breach of an obligation
which was in force for that State at the time of its conduct.
Nor does the principle of the intertemporal law mean that
facts occurring prior to the entry into force of a particular
obligation may not be taken into account where these are
otherwise relevant. For example, in dealing with the obligation to ensure that persons accused are tried without undue delay, periods of detention prior to the entry into force
of that obligation may be relevant as facts, even though no
compensation could be awarded in respect of the period
prior to the entry into force of the obligation.235

Evidently, the Court intended to apply the law in force at
the time the claim arose. Indeed that position was necessarily taken by Nauru itself, since its claim was based on
a breach of the Trusteeship Agreement, which terminated
at the date of its accession to independence in 1968. Its
claim was that the responsibility of Australia, once engaged under the law in force at a given time, continued
to exist even if the primary obligation had subsequently
terminated.232

[I]t will be for the Court, in due time, to ensure that Nauru’s delay in
seising [sic] it will in no way cause prejudice to Australia with regard to
both the establishment of the facts and the determination of the content
of the applicable law.231

“Rainbow Warrior” (see footnote 46 above), pp. 265–266.
Certain Phosphate Lands in Nauru (Nauru v. Australia), Preliminary Objections, Judgment, I.C.J. Reports 1992, p. 240, at pp. 253–255,
paras. 31–36. See article 45, subparagraph (b), and commentary.
231 Certain Phosphate Lands in Nauru, ibid., p. 255, para. 36.
232 The case was settled before the Court had the opportunity to consider the merits: Certain Phosphate Lands in Nauru, Order of 13 September 1993, I.C.J. Reports 1993, p. 322; for the settlement agreement,
see Agreement between Australia and the Republic of Nauru for the
Settlement of the Case in the International Court of Justice concerning
Certain Phosphate Lands in Nauru (Nauru, 10 August 1993) (United
Nations, Treaty Series, vol. 1770, No. 30807, p. 379).
233 Namibia case (see footnote 176 above), pp. 31–32, para. 53.
234 See, e.g., Tyrer v. the United Kingdom, Eur. Court H.R., Series A,
No. 26, pp. 15–16 (1978).
235 See, e.g., Zana v. Turkey, Eur. Court H.R., Reports, 1997–VII,
p. 2533 (1997); and J. Pauwelyn, “The concept of a ‘continuing violation’ of an international obligation: selected problems”, BYBIL, 1995,
vol. 66, p. 415, at pp. 443–445.
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236 See, e.g., Mavrommatis Palestine Concessions, Judgment No. 2,
1924, P.C.I.J., Series A, No. 2, p. 35; Phosphates in Morocco (footnote 34 above), pp. 23–29; Electricity Company of Sofia and Bulgaria, Judgment, 1939, P.C.I.J., Series A/B, No. 77, p. 64, at pp. 80–82;
and Right of Passage over Indian Territory (footnote 207 above),
pp. 33–36. The issue has often been raised before the organs of the
European Convention on Human Rights. See, e. g., the decision of the
European Commission of Human Rights in the De Becker v. Belgium
case, application No. 214/56, Yearbook of the European Convention on
Human Rights, 1958–1959, p. 214, at pp. 234 and 244; and the Court’s
judgments in Ireland v. the United Kingdom, Eur. Court H.R., Series
A, No. 25, p. 64 (1978); Papamichalopoulos and Others v. Greece,
ibid., No. 260–B, para. 40 (1993); and Agrotexim and Others v. Greece,
ibid., No. 330–A, p. 22, para. 58 (1995). See also E. Wyler, “Quelques
réflexions sur la réalisation dans le temps du fait internationalement
illicite”, RGDIP, vol. 95, p. 881 (1991).

(2) Internationally wrongful acts usually take some time
to happen. The critical distinction for the purpose of article 14 is between a breach which is continuing and one
which has already been completed. In accordance with
paragraph 1, a completed act occurs “at the moment
when the act is performed”, even though its effects or
consequences may continue. The words “at the moment”
are intended to provide a more precise description of the
time frame when a completed wrongful act is performed,

(1) The problem of identifying when a wrongful act
begins and how long it continues is one which arises
frequently236 and has consequences in the field of State
responsibility, including the important question of cessation of continuing wrongful acts dealt with in article 30.
Although the existence and duration of a breach of an
international obligation depends for the most part on the
existence and content of the obligation and on the facts
of the particular breach, certain basic concepts are established. These are introduced in article 14. Without seeking
to be comprehensive in its treatment of the problem, article 14 deals with several related questions. In particular, it
develops the distinction between breaches not extending
in time and continuing wrongful acts (see paragraphs (1)
and (2) respectively), and it also deals with the application
of that distinction to the important case of obligations of
prevention. In each of these cases it takes into account
the question of the continuance in force of the obligation
breached.

Commentary

3. The breach of an international obligation requiring a State to prevent a given event occurs when
the event occurs and extends over the entire period
during which the event continues and remains not in
conformity with that obligation.

2. The breach of an international obligation by an
act of a State having a continuing character extends
over the entire period during which the act continues
and remains not in conformity with the international
obligation.
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See article 13 and commentary, especially para. (2).
Blake, Inter-American Court of Human Rights, Series C, No. 36,
para. 67 (1998).
239 Papamichalopoulos (see footnote 236 above).
240 Loizidou, Merits (see footnote 160 above), p. 2216.
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(6) An act does not have a continuing character merely because its effects or consequences extend in time.
It must be the wrongful act as such which continues. In
many cases of internationally wrongful acts, their consequences may be prolonged. The pain and suffering caused
by earlier acts of torture or the economic effects of the
expropriation of property continue even though the torture has ceased or title to the property has passed. Such

(5) Moreover, the distinction between completed and
continuing acts is a relative one. A continuing wrongful
act itself can cease: thus a hostage can be released, or the
body of a disappeared person returned to the next of kin.
In essence, a continuing wrongful act is one which has
been commenced but has not been completed at the relevant time. Where a continuing wrongful act has ceased,
for example by the release of hostages or the withdrawal
of forces from territory unlawfully occupied, the act is
considered for the future as no longer having a continuing character, even though certain effects of the act may
continue. In this respect, it is covered by paragraph 1 of
article 14.

(4) Whether a wrongful act is completed or has a continuing character will depend both on the primary obligation and the circumstances of the given case. For example, the Inter-American Court of Human Rights has
interpreted forced or involuntary disappearance as a continuing wrongful act, one which continues for as long as
the person concerned is unaccounted for.238 The question
whether a wrongful taking of property is a completed or
continuing act likewise depends to some extent on the content of the primary rule said to have been violated. Where
an expropriation is carried out by legal process, with the
consequence that title to the property concerned is transferred, the expropriation itself will then be a completed
act. The position with a de facto, “creeping” or disguised
occupation, however, may well be different.239 Exceptionally, a tribunal may be justified in refusing to recognize a
law or decree at all, with the consequence that the resulting denial of status, ownership or possession may give rise
to a continuing wrongful act.240

(3) In accordance with paragraph 2, a continuing
wrongful act, on the other hand, occupies the entire period during which the act continues and remains not in
conformity with the international obligation, provided
that the State is bound by the international obligation during that period.237 Examples of continuing wrongful acts
include the maintenance in effect of legislative provisions
incompatible with treaty obligations of the enacting State,
unlawful detention of a foreign official or unlawful occupation of embassy premises, maintenance by force of
colonial domination, unlawful occupation of part of the
territory of another State or stationing armed forces in another State without its consent.

1. The breach of an international obligation by an
act of a State not having a continuing character occurs
at the moment when the act is performed, even if its
effects continue.

241 H. Triepel, Völkerrecht und Landesrecht (Leipzig, Hirschfeld,
1899), p. 289. The concept was subsequently taken up in various
general studies on State responsibility as well as in works on the interpretation of the formula “situations or facts prior to a given date” used
in some declarations of acceptance of the compulsory jurisdiction of
ICJ.
242 United States Diplomatic and Consular Staff in Tehran (see
footnote 59 above), p. 37, para. 80. See also pages 36–37, paras. 78–
79.
243 “Rainbow Warrior” (see footnote 46 above), p. 264, para. 101.
244 Ibid., pp. 265–266, paras. 105–106. But see the separate opinion
of Sir Kenneth Keith, ibid., pp. 279–284.

(9) The notion of continuing wrongful acts has also been
applied by the European Court of Human Rights to establish its jurisdiction ratione temporis in a series of cases.
The issue arises because the Court’s jurisdiction may be
limited to events occurring after the respondent State became a party to the Convention or the relevant Protocol
and accepted the right of individual petition. Thus, in the
Papamichalopoulos case, a seizure of property not involving formal expropriation occurred some eight years
before Greece recognized the Court’s competence. The
Court held that there was a continuing breach of the right
to peaceful enjoyment of property under article 1 of the
Protocol to the European Convention on Human Rights,

The tribunal went on to draw further legal consequences
from the distinction in terms of the duration of French
obligations under the agreement.244

Applying this classification to the present case, it is clear that the
breach consisting in the failure of returning to Hao the two agents has
been not only a material but also a continuous breach. And this classification is not purely theoretical, but, on the contrary, it has practical
consequences, since the seriousness of the breach and its prolongation
in time cannot fail to have considerable bearing on the establishment
of the reparation which is adequate for a violation presenting these two
features.243

(8) The consequences of a continuing wrongful act
will depend on the context, as well as on the duration
of the obligation breached. For example, the “Rainbow
Warrior” arbitration involved the failure of France to detain two agents on the French Pacific island of Hao for a
period of three years, as required by an agreement between
France and New Zealand. The arbitral tribunal referred
with approval to the Commission’s draft articles (now
amalgamated in article 14) and to the distinction between
instantaneous and continuing wrongful acts, and said:

(7) The notion of continuing wrongful acts is common
to many national legal systems and owes its origins in
international law to Triepel.241 It has been repeatedly referred to by ICJ and by other international tribunals. For
example, in the United States Diplomatic and Consular
Staff in Tehran case, the Court referred to “successive and
still continuing breaches by Iran of its obligations to the
United States under the Vienna Conventions of 1961 and
1963”.242

consequences are the subject of the secondary obligations
of reparation, including restitution, as required by Part
Two of the articles. The prolongation of such effects will
be relevant, for example, in determining the amount of
compensation payable. They do not, however, entail that
the breach itself is a continuing one.
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(8) Both aspects of the principle are implicit in the ICJ
decision in the Certain Phosphate Lands in Nauru case.
Australia argued there that a State responsibility claim relating to the period of its joint administration of the Trust
Territory for Nauru (1947–1968) could not be brought
decades later, even if the claim had not been formally
waived. The Court rejected the argument, applying a liberal standard of laches or unreasonable delay.230 But it
went on to say that:

60

without requiring that the act necessarily be completed in
a single instant.

59

Article 14. Extension in time of the breach
of an international obligation

State responsibility

gation had terminated with the passage of time, France’s
responsibility for its earlier breach remained.229
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(11) The Human Rights Committee has likewise endorsed the idea of continuing wrongful acts. For example, in Lovelace, it held it had jurisdiction to examine the
continuing effects for the applicant of the loss of her status as a registered member of an Indian group, although
the loss had occurred at the time of her marriage in 1970
and Canada only accepted the Committee’s jurisdiction in
1976. The Committee noted that it was:

(10) In the Loizidou case,246 similar reasoning was
applied by the Court to the consequences of the Turkish invasion of Cyprus in 1974, as a result of which the
applicant was denied access to her property in northern
Cyprus. Turkey argued that under article 159 of the Constitution of the Turkish Republic of Northern Cyprus
of 1985, the property in question had been expropriated, and this had occurred prior to Turkey’s acceptance
of the Court’s jurisdiction in 1990. The Court held that,
in accordance with international law and having regard
to the relevant Security Council resolutions, it could not
attribute legal effect to the 1985 Constitution so that the
expropriation was not completed at that time and the property continued to belong to the applicant. The conduct of
the Turkish Republic and of Turkish troops in denying the
applicant access to her property continued after Turkey’s
acceptance of the Court’s jurisdiction, and constituted a
breach of article 1 of the Protocol to the European Convention on Human Rights after that time.247

246

See footnote 236 above.
Loizidou, Merits (see footnote 160 above), p. 2216.
247 Ibid., pp. 2230–2232 and 2237–2238, paras. 41–47 and 63–64.
See, however, the dissenting opinion of Judge Bernhardt, p. 2242,
para. 2 (with whom Judges Lopes Rocha, Jambrek, Pettiti, Baka and
Gölcüklü in substance agreed). See also Loizidou, Preliminary Objections (footnote 160 above), pp. 33–34, paras. 102–105; and Cyprus
v. Turkey, application No. 25781/94, judgement of 10 May 2001,
Eur. Court H.R., Reports, 2001–IV.
248 Lovelace v. Canada, Official Records of the General Assembly, Thirty-sixth Session, Supplement No. 40 (A/36/40), annex XVIII,
communication No. R.6/24, p. 172, paras. 10–11 (1981).
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(12) Thus, conduct which has commenced some time in
the past, and which constituted (or, if the relevant primary
rule had been in force for the State at the time, would have

It found that the continuing impact of Canadian legislation, in preventing Lovelace from exercising her rights
as a member of a minority, was sufficient to constitute a
breach of article 27 of the International Covenant on Civil
and Political Rights after that date. Here the notion of a
continuing breach was relevant not only to the Committee’s jurisdiction but also to the application of article 27
as the most directly relevant provision of the Covenant to
the facts in hand.

The Committee recognizes, however, that the situation may be different if the alleged violations, although relating to events occurring
before 19 August 1976, continue, or have effects which themselves
constitute violations, after that date.248

not competent, as a rule, to examine allegations relating to events having taken place before the entry into force of the Covenant and the
Optional Protocol … In the case of Sandra Lovelace it follows that the
Committee is not competent to express any view on the original cause
of her loss of Indian status … at the time of her marriage in 1970 …

61

249 Notably, Article 2, paragraph 4, of the Charter of the United
Nations prohibits “the threat or use of force against the territorial
integrity or political independence of any state”. For the question of
what constitutes a threat of force, see Legality of the Threat or Use of
Nuclear Weapons (footnote 54 above), pp. 246–247, paras. 47–48; see
also R. Sadurska, “Threats of force”, AJIL, vol. 82, No. 2 (April 1988),
p. 239.
250 A particularly comprehensive formulation is that of article III
of the Convention on the Prevention and Punishment of the Crime of
Genocide which prohibits conspiracy, direct and public incitement,
attempt and complicity in relation to genocide. See also article 2 of
the International Convention for the Suppression of Terrorist Bombings
and article 2 of the International Convention for the Suppression of the
Financing of Terrorism.
251 In some legal systems, the notion of “anticipatory breach” is used
to deal with the definitive refusal by a party to perform a contractual obligation, in advance of the time laid down for its performance.
Confronted with an anticipatory breach, the party concerned is entitled
to terminate the contract and sue for damages. See K. Zweigert and
H. Kötz, Introduction to Comparative Law, 3rd rev. ed., trans. T. Weir
(Oxford, Clarendon Press, 1998), p. 508. Other systems achieve similar
results without using this concept, e.g. by construing a refusal to perform in advance of the time for performance as a “positive breach of
contract”, ibid., p. 494 (German law). There appears to be no equivalent
in international law, but article 60, paragraph 3 (a), of the 1969 Vienna
Convention defines a material breach as including “a repudiation … not
sanctioned by the present Convention”. Such a repudiation could occur
in advance of the time for performance.
252 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 54,
para. 79, citing the draft commentary to what is now article 30.

Thus, the Court distinguished between the actual commission of a wrongful act and conduct of a preparatory
character. Preparatory conduct does not itself amount to a

Such a situation is not unusual in international law or, for that matter, in domestic law. A wrongful act or offence is frequently preceded by
preparatory actions which are not to be confused with the act or offence
itself. It is as well to distinguish between the actual commission of a
wrongful act (whether instantaneous or continuous) and the conduct
prior to that act which is of a preparatory character and which “does not
qualify as a wrongful act”. 252

that between November 1991 and October 1992, Czechoslovakia confined itself to the execution, on its own territory, of the works which
were necessary for the implementation of Variant C, but which could
have been abandoned if an agreement had been reached between the
parties and did not therefore predetermine the final decision to be taken.
For as long as the Danube had not been unilaterally dammed, Variant C
had not in fact been applied.

(13) A question common to wrongful acts whether completed or continuing is when a breach of international law
occurs, as distinct from being merely apprehended or imminent. As noted in the context of article 12, that question
can only be answered by reference to the particular primary rule. Some rules specifically prohibit threats of conduct,249 incitement or attempt,250 in which case the threat,
incitement or attempt is itself a wrongful act. On the other
hand, where the internationally wrongful act is the occurrence of some event—e.g. the diversion of an international river—mere preparatory conduct is not necessarily
wrongful.251 In the Gabčíkovo-Nagymaros Project case,
the question was when the diversion scheme (“Variant C”)
was put into effect. ICJ held that the breach did not occur
until the actual diversion of the Danube. It noted:

constituted) a breach at that time, can continue and give
rise to a continuing wrongful act in the present. Moreover,
this continuing character can have legal significance for
various purposes, including State responsibility. For example, the obligation of cessation contained in article 30
applies to continuing wrongful acts.

State responsibility

which continued after the Protocol had come into force; it
accordingly upheld its jurisdiction over the claim.245

276

253 Trail Smelter, UNRIAA, vol. III (Sales No. 1949.V.2), p. 1905
(1938, 1941).
254 An example might be an obligation by State A to prevent certain
information from being published. The breach of such an obligation
will not necessarily be of a continuing character, since it may be that
once the information is published, the whole point of the obligation is
defeated.
255 See the “Rainbow Warrior” case (footnote 46 above), p. 266.

2. In such a case, the breach extends over the
entire period starting with the first of the actions or
omissions of the series and lasts for as long as these
actions or omissions are repeated and remain not in
conformity with the international obligation.

1. The breach of an international obligation by a
State through a series of actions or omissions defined
in aggregate as wrongful occurs when the action or
omission occurs which, taken with the other actions or
omissions, is sufficient to constitute the wrongful act.

Article 15. Breach consisting of a composite act

(14) Paragraph 3 of article 14 deals with the temporal
dimensions of a particular category of breaches of international obligations, namely the breach of obligations
to prevent the occurrence of a given event. Obligations
of prevention are usually construed as best efforts obligations, requiring States to take all reasonable or necessary measures to prevent a given event from occurring,
but without warranting that the event will not occur. The
breach of an obligation of prevention may well be a continuing wrongful act, although, as for other continuing
wrongful acts, the effect of article 13 is that the breach
only continues if the State is bound by the obligation for
the period during which the event continues and remains
not in conformity with what is required by the obligation.
For example, the obligation to prevent transboundary
damage by air pollution, dealt with in the Trail Smelter
arbitration,253 was breached for as long as the pollution
continued to be emitted. Indeed, in such cases the breach
may be progressively aggravated by the failure to suppress
it. However, not all obligations directed to preventing an
act from occurring will be of this kind. If the obligation
in question was only concerned to prevent the happening
of the event in the first place (as distinct from its continuation), there will be no continuing wrongful act.254 If the
obligation in question has ceased, any continuing conduct
by definition ceases to be wrongful at that time.255 Both
qualifications are intended to be covered by the phrase
in paragraph 3, “and remains not in conformity with that
obligation”.

256 See further J. J. A. Salmon, “Le fait étatique complexe: une
notion contestable”, Annuaire français de droit international, vol. 28
(1982), p. 709.
257 See, e.g., article 4 of the statute of the International Tribunal for
the Former Yugoslavia, originally published as an annex to document
S/25704 and Add.1, approved by the Security Council in its resolution 827 (1993) of 25 May 1993, and amended on 13 May 1998 by
resolution 1166 (1998) and on 30 November 2000 by resolution 1329
(2000); article 2 of the statute of the International Tribunal for Rwanda,
approved by the Security Council in its resolution 955 (1994) of
8 November 1994; and article 6 of the Rome Statute of the International
Criminal Court.
258 The intertemporal principle does not apply to the Convention,
which according to its article I is declaratory. Thus, the obligation to
prosecute relates to genocide whenever committed. See Application
of the Convention on the Prevention and Punishment of the Crime of
Genocide, Preliminary Objections (footnote 54 above), p. 617,
para. 34.

(4) It is necessary to distinguish composite obligations from simple obligations breached by a “composite”
act. Composite acts may be more likely to give rise to

(3) Even though it has special features, the prohibition
of genocide, formulated in identical terms in the Convention on the Prevention and Punishment of the Crime of
Genocide and in later instruments,257 may be taken as an
illustration of a “composite” obligation. It implies that the
responsible entity (including a State) will have adopted a
systematic policy or practice. According to article II, subparagraph (a), of the Convention, the prime case of genocide is “[k]illing members of the [national, ethnical, racial
or religious] group” with the intent to destroy that group
as such, in whole or in part. Both limbs of the definition
contain systematic elements. Genocide has also to be carried out with the relevant intention, aimed at physically
eliminating the group “as such”. Genocide is not committed until there has been an accumulation of acts of killing,
causing harm, etc., committed with the relevant intent, so
as to satisfy the definition in article II. Once that threshold
is crossed, the time of commission extends over the whole
period during which any of the acts was committed, and
any individual responsible for any of them with the relevant intent will have committed genocide.258

(2) Composite acts covered by article 15 are limited to
breaches of obligations which concern some aggregate of
conduct and not individual acts as such. In other words,
their focus is “a series of acts or omissions defined in aggregate as wrongful”. Examples include the obligations
concerning genocide, apartheid or crimes against humanity, systematic acts of racial discrimination, systematic
acts of discrimination prohibited by a trade agreement,
etc. Some of the most serious wrongful acts in international law are defined in terms of their composite character. The importance of these obligations in international
law justifies special treatment in article 15.256

(1) Within the basic framework established by the distinction between completed and continuing acts in article 14, article 15 deals with a further refinement, viz. the
notion of a composite wrongful act. Composite acts give
rise to continuing breaches, which extend in time from the
first of the actions or omissions in the series of acts making up the wrongful conduct.

Commentary
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breach if it does not “predetermine the final decision to be
taken”. Whether that is so in any given case will depend
on the facts and on the content of the primary obligation.
There will be questions of judgement and degree, which it
is not possible to determine in advance by the use of any
particular formula. The various possibilities are intended
to be covered by the use of the term “occurs” in paragraphs 1 and 3 of article 14.
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A practice incompatible with the Convention consists of an accumulation of identical or analogous breaches which are sufficiently numerous
and inter-connected to amount not merely to isolated incidents or exceptions but to a pattern or system; a practice does not of itself constitute a
violation separate from such breaches* ...

259 Ireland v. the United Kingdom (see footnote 236 above), p. 64,
para. 159; see also page 63, para. 157. See further the United States
counterclaim in Oil Platforms (Islamic Republic of Iran v. United States
of America), Counter-Claim, Order of 10 March 1998, I.C.J. Reports
1998, p. 190, which likewise focuses on a general situation rather than
specific instances.
260 See, e.g., article 2 of the International Convention on the Elimination of All Forms of Racial Discrimination; and article 26 of the International Covenant on Civil and Political Rights.

(6) A further distinction must be drawn between the
necessary elements of a wrongful act and what might be
required by way of evidence or proof that such an act has
occurred. For example, an individual act of racial discrimination by a State is internationally wrongful,260 even
though it may be necessary to adduce evidence of a series
of acts by State officials (involving the same person or
other persons similarly situated) in order to show that any
one of those acts was discriminatory rather than actuated
by legitimate grounds. In its essence such discrimination
is not a composite act, but it may be necessary for the
purposes of proving it to produce evidence of a practice
amounting to such an act.

In the case of crimes against humanity, the composite act
is a violation separate from the individual violations of
human rights of which it is composed.

The concept of practice is of particular importance for the operation
of the rule of exhaustion of domestic remedies. This rule, as embodied
in Article 26 of the Convention, applies to State applications ... in the
same way as it does to “individual” applications ... On the other hand
and in principle, the rule does not apply where the applicant State complains of a practice as such, with the aim of preventing its continuation
or recurrence, but does not ask the Commission or the Court to give a
decision on each of the cases put forward as proof or illustrations of
that practice.259

(11) The word “remain” in paragraph 2 is inserted to
deal with the intertemporal principle set out in article 13.
In accordance with that principle, the State must be bound
by the international obligation for the period during which
the series of acts making up the breach is committed. In

(10) Paragraph 2 of article 15 deals with the extension
in time of a composite act. Once a sufficient number of
actions or omissions has occurred, producing the result of
the composite act as such, the breach is dated to the first
of the acts in the series. The status of the first action or
omission is equivocal until enough of the series has occurred to constitute the wrongful act; but at that point the
act should be regarded as having occurred over the whole
period from the commission of the first action or omission. If this were not so, the effectiveness of the prohibition would thereby be undermined.

(9) While composite acts are made up of a series of actions or omissions defined in aggregate as wrongful, this
does not exclude the possibility that every single act in
the series could be wrongful in accordance with another
obligation. For example, the wrongful act of genocide is
generally made up of a series of acts which are themselves
internationally wrongful. Nor does it affect the temporal
element in the commission of the acts: a series of acts or
omissions may occur at the same time or sequentially, at
different times.

(8) Paragraph 1 of article 15 defines the time at which a
composite act “occurs” as the time at which the last action
or omission occurs which, taken with the other actions
or omissions, is sufficient to constitute the wrongful act,
without it necessarily having to be the last in the series.
Similar considerations apply as for completed and continuing wrongful acts in determining when a breach of
international law exists; the matter is dependent upon the
precise facts and the content of the primary obligation.
The number of actions or omissions which must occur to
constitute a breach of the obligation is also determined by
the formulation and purpose of the primary rule. The actions or omissions must be part of a series but the article
does not require that the whole series of wrongful acts
has to be committed in order to fall into the category of
a composite wrongful act, provided a sufficient number
of acts has occurred to constitute a breach. At the time
when the act occurs which is sufficient to constitute the
breach it may not be clear that further acts are to follow
and that the series is not complete. Further, the fact that
the series of actions or omissions was interrupted so that
it was never completed will not necessarily prevent those
actions or omissions which have occurred being classified
as a composite wrongful act if, taken together, they are
sufficient to constitute the breach.

(5) In Ireland v. the United Kingdom, Ireland complained of a practice of unlawful treatment of detainees in
Northern Ireland which was said to amount to torture or
inhuman or degrading treatment, and the case was held to
be admissible on that basis. This had various procedural
and remedial consequences. In particular, the exhaustion
of local remedies rule did not have to be complied with in
relation to each of the incidents cited as part of the practice.
But the Court denied that there was any separate wrongful act of a systematic kind involved. It was simply that
Ireland was entitled to complain of a practice made up by
a series of breaches of article VII of the Convention on the
Prevention and Punishment of the Crime of Genocide,
and to call for its cessation. As the Court said:
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(7) A consequence of the character of a composite act
is that the time when the act is accomplished cannot be
the time when the first action or omission of the series
takes place. It is only subsequently that the first action or
omission will appear as having, as it were, inaugurated
the series. Only after a series of actions or omissions takes
place will the composite act be revealed, not merely as a
succession of isolated acts, but as a composite act, i.e. an
act defined in aggregate as wrongful.

State responsibility

continuing breaches, but simple acts can cause continuing
breaches as well. The position is different, however, where
the obligation itself is defined in terms of the cumulative character of the conduct, i.e. where the cumulative
conduct constitutes the essence of the wrongful act. Thus,
apartheid is different in kind from individual acts of racial discrimination, and genocide is different in kind from
individual acts even of ethnically or racially motivated
killing.
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See, in particular, article 2 and commentary.
See M. L. Padelletti, Pluralità di Stati nel Fatto Illecito Internazionale (Milan, Giuffrè, 1990); Brownlie, System of the Law of Nations
… (footnote 92 above), pp. 189–192; J. Quigley, “Complicity in international law: a new direction in the law of State responsibility”, BYBIL,
1986, vol. 57, p. 77; J. E. Noyes and B. D. Smith, “State responsibility
and the principle of joint and several liability”, Yale Journal of International Law, vol. 13 (1988), p. 225; and B. Graefrath, “Complicity in the
law of international responsibility”, Revue belge de droit international,
vol. 29 (1996), p. 370.
263 In some cases, the act in question may be committed by the
organs of an international organization. This raises issues of the
international responsibility of international organizations which fall
outside the scope of the present articles. See article 57 and commentary.
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(3) Various forms of collaborative conduct can coexist in the same case. For example, three States, Australia,
New Zealand and the United Kingdom, together constituted the Administering Authority for the Trust Territory
of Nauru. In the Certain Phosphate Lands in Nauru case,
proceedings were commenced against Australia alone
in respect of acts performed on the “joint behalf ” of the

(2) However, internationally wrongful conduct often results from the collaboration of several States rather than
of one State acting alone.262 This may involve independent conduct by several States, each playing its own role
in carrying out an internationally wrongful act. Or it may
be that a number of States act through a common organ to
commit a wrongful act.263 Internationally wrongful conduct can also arise out of situations where a State acts
on behalf of another State in carrying out the conduct in
question.

(1) In accordance with the basic principles laid down
in chapter I, each State is responsible for its own internationally wrongful conduct, i.e. for conduct attributable to
it under chapter II which is in breach of an international
obligation of that State in accordance with chapter III.261
The principle that State responsibility is specific to the
State concerned underlies the present articles as a whole.
It will be referred to as the principle of independent responsibility. It is appropriate since each State has its own
range of international obligations and its own correlative
responsibilities.

Commentary

RESPONSIBILITY OF A STATE IN CONNECTION
WITH THE ACT OF ANOTHER STATE

CHAPTER IV

264 Certain Phosphate Lands in Nauru, Preliminary Objections
(see footnote 230 above), p. 258, para. 47; see also the separate opinion
of Judge Shahabuddeen, ibid., p. 284.
265 Soering v. the United Kingdom, Eur. Court H.R., Series A,
No. 161, pp. 33–36, paras. 85–91 (1989). See also Cruz Varas and
Others v. Sweden, ibid., No. 201, p. 28, paras. 69–70 (1991); and
Vilvarajah and Others v. the United Kingdom, ibid., No. 215, p. 37,
paras. 115–116 (1991).
266 Corfu Channel, Merits (see footnote 35 above), p. 22.

(6) Three situations are covered in chapter IV. Article 16
deals with cases where one State provides aid or assistance to another State with a view to assisting in the commission of a wrongful act by the latter. Article 17 deals
with cases where one State is responsible for the internationally wrongful act of another State because it has exercised powers of direction and control over the commission
of an internationally wrongful act by the latter. Article 18
deals with the extreme case where one State deliberately
coerces another into committing an act which is, or but for

(5) In most cases of collaborative conduct by States,
responsibility for the wrongful act will be determined
according to the principle of independent responsibility
referred to in paragraph (1) above. But there may be cases
where conduct of the organ of one State, not acting as an
organ or agent of another State, is nonetheless chargeable
to the latter State, and this may be so even though the
wrongfulness of the conduct lies, or at any rate primarily lies, in a breach of the international obligations of the
former. Chapter IV of Part One defines these exceptional
cases where it is appropriate that one State should assume
responsibility for the internationally wrongful act of another.

(4) In certain circumstances the wrongfulness of a
State’s conduct may depend on the independent action of
another State. A State may engage in conduct in a situation where another State is involved and the conduct of
the other State may be relevant or even decisive in assessing whether the first State has breached its own international obligations. For example, in the Soering case the
European Court of Human Rights held that the proposed
extradition of a person to a State not party to the European Convention on Human Rights where he was likely
to suffer inhuman or degrading treatment or punishment
involved a breach of article 3 of the Convention by the
extraditing State.265 Alternatively, a State may be required
by its own international obligations to prevent certain conduct by another State, or at least to prevent the harm that
would flow from such conduct. Thus, the basis of responsibility in the Corfu Channel case266 was Albania’s failure to warn the United Kingdom of the presence of mines
in Albanian waters which had been laid by a third State.
Albania’s responsibility in the circumstances was original
and not derived from the wrongfulness of the conduct of
any other State.

three States.264 The acts performed by Australia involved
both “joint” conduct of several States and day-to-day administration of a territory by one State acting on behalf of
other States as well as on its own behalf. By contrast, if
the relevant organ of the acting State is merely “placed at
the disposal” of the requesting State, in the sense provided
for in article 6, only the requesting State is responsible for
the act in question.
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cases where the relevant obligation did not exist at the
beginning of the course of conduct but came into being
thereafter, the “first” of the actions or omissions of the
series for the purposes of State responsibility will be the
first occurring after the obligation came into existence.
This need not prevent a court taking into account earlier
actions or omissions for other purposes (e.g. in order to
establish a factual basis for the later breaches or to provide
evidence of intent).
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(7) A feature of this chapter is that it specifies certain
conduct as internationally wrongful. This may seem to
blur the distinction maintained in the articles between
the primary or substantive obligations of the State and its
secondary obligations of responsibility.268 It is justified
on the basis that responsibility under chapter IV is in a
sense derivative.269 In national legal systems, rules dealing, for example, with conspiracy, complicity and inducing breach of contract may be classified as falling within
the “general part” of the law of obligations. Moreover, the
idea of the implication of one State in the conduct of another is analogous to problems of attribution, dealt with
in chapter II.

267 If a State has been coerced, the wrongfulness of its act may be
precluded by force majeure: see article 23 and commentary.
268 See paras. (1)–(2) and (4) of the general commentary for an
explanation of the distinction.
269 Cf. the term responsabilité dérivée used by Arbitrator Huber in
British Claims in the Spanish Zone of Morocco (footnote 44 above),
p. 648.

(8) On the other hand, the situations covered in chapter IV have a special character. They are exceptions to
the principle of independent responsibility and they only
cover certain cases. In formulating these exceptional cases where one State is responsible for the internationally
wrongful acts of another, it is necessary to bear in mind
certain features of the international system. First, there is
the possibility that the same conduct may be internationally wrongful so far as one State is concerned but not for
another State having regard to its own international obligations. Rules of derived responsibility cannot be allowed
to undermine the principle, stated in article 34 of the 1969
Vienna Convention, that a “treaty does not create either
obligations or rights for a third State without its consent”;
similar issues arise with respect to unilateral obligations
and even, in certain cases, rules of general international
law. Hence it is only in the extreme case of coercion that a
State may become responsible under this chapter for conduct which would not have been internationally wrongful
if performed by that State. Secondly, States engage in a
wide variety of activities through a multiplicity of organs
and agencies. For example, a State providing financial or
other aid to another State should not be required to assume the risk that the latter will divert the aid for purposes which may be internationally unlawful. Thus, it is
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270 See above, the commentary to paragraphs (3) and (10) of
article 2.
271 See the statement of the United States-French Commissioners relating to the French Indemnity of 1831 case in Moore, History
and Digest, vol. V, p. 4447, at pp. 4473–4476. See also Military and
Paramilitary Activities in and against Nicaragua (footnote 36 above),
p. 129, para. 255, and the dissenting opinion of Judge Schwebel,
p. 389, para. 259.
272 See, e.g., article III (c) of the Convention on the Prevention and
Punishment of the Crime of Genocide; and article 4 of the International
Convention on the Elimination of All Forms of Racial Discrimination.

(b) the act would be internationally wrongful if
committed by that State.

A State which aids or assists another State in the
commission of an internationally wrongful act by the
latter is internationally responsible for doing so if:
(a) that State does so with knowledge of the circumstances of the internationally wrongful act; and

Article 16. Aid or assistance in the commission
of an internationally wrongful act

(9) Similar considerations dictate the exclusion of certain situations of “derived responsibility” from chapter IV. One of these is incitement. The incitement of
wrongful conduct is generally not regarded as sufficient
to give rise to responsibility on the part of the inciting
State, if it is not accompanied by concrete support or
does not involve direction and control on the part of the
inciting State.271 However, there can be specific treaty
obligations prohibiting incitement under certain circumstances.272 Another concerns the issue which is described
in some systems of internal law as being an “accessory
after the fact”. It seems that there is no general obligation on the part of third States to cooperate in suppressing
internationally wrongful conduct of another State which
may already have occurred. Again it is a matter for specific treaty obligations to establish any such obligation of
suppression after the event. There are, however, two important qualifications here. First, in some circumstances
assistance given by one State to another after the latter has
committed an internationally wrongful act may amount to
the adoption of that act by the former State. In such cases
responsibility for that act potentially arises pursuant to article 11. Secondly, special obligations of cooperation in
putting an end to an unlawful situation arise in the case of
serious breaches of obligations under peremptory norms
of general international law. By definition, in such cases
States will have agreed that no derogation from such obligations is to be permitted and, faced with a serious breach
of such an obligation, certain obligations of cooperation
arise. These are dealt with in article 41.

necessary to establish a close connection between the action of the assisting, directing or coercing State on the
one hand and that of the State committing the internationally wrongful act on the other. Thus, the articles in this
chapter require that the former State should be aware of
the circumstances of the internationally wrongful act in
question, and establish a specific causal link between that
act and the conduct of the assisting, directing or coercing
State. This is done without prejudice to the general question of “wrongful intent” in matters of State responsibility, on which the articles are neutral.270
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the coercion would be,267 an internationally wrongful act
on the part of the coerced State. In all three cases, the act
in question is still committed, voluntarily or otherwise, by
organs or agents of the acting State, and is, or but for the
coercion would be, a breach of that State’s international
obligations. The implication of the second State in that
breach arises from the special circumstance of its willing
assistance in, its direction and control over or its coercion
of the acting State. But there are important differences between the three cases. Under article 16, the State primarily
responsible is the acting State and the assisting State has a
mere supporting role. Similarly under article 17, the acting State commits the internationally wrongful act, albeit
under the direction and control of another State. By contrast, in the case of coercion under article 18, the coercing
State is the prime mover in respect of the conduct and the
coerced State is merely its instrument.
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Commentary

273 See, e.g., the first principle of the Declaration on Principles of
International Law concerning Friendly Relations and Cooperation among States in accordance with the Charter of the United
Nations (General Assembly resolution 2625 (XXV) of 24 October
1970, annex); and article 3 (f) of the Definition of Aggression
(General Assembly resolution 3314 (XXIX) of 14 December 1974,
annex).

(4) The requirement that the assisting State be aware
of the circumstances making the conduct of the assisted
State internationally wrongful is reflected by the phrase
“knowledge of the circumstances of the internationally
wrongful act”. A State providing material or financial assistance or aid to another State does not normally assume
the risk that its assistance or aid may be used to carry
out an internationally wrongful act. If the assisting or aid-

(3) Article 16 limits the scope of responsibility for aid
or assistance in three ways. First, the relevant State organ
or agency providing aid or assistance must be aware of the
circumstances making the conduct of the assisted State
internationally wrongful; secondly, the aid or assistance
must be given with a view to facilitating the commission
of that act, and must actually do so; and thirdly, the completed act must be such that it would have been wrongful
had it been committed by the assisting State itself.

(2) Various specific substantive rules exist, prohibiting
one State from providing assistance in the commission
of certain wrongful acts by other States or even requiring third States to prevent or repress such acts.273 Such
provisions do not rely on any general principle of derived
responsibility, nor do they deny the existence of such a
principle, and it would be wrong to infer from them the
non-existence of any general rule. As to treaty provisions
such as Article 2, paragraph 5, of the Charter of the United
Nations, again these have a specific rationale which goes
well beyond the scope and purpose of article 16.

275 Ibid.,

The New York Times, 6 March 1984, p. A1.
5 March 1984, p. A3.
276 Ibid., 26 August 1998, p. A8.
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(8) The obligation not to use force may also be breached
by an assisting State through permitting the use of its territory by another State to carry out an armed attack against
a third State. An example is provided by a statement made
by the Government of the Federal Republic of Germany

(7) State practice supports assigning international responsibility to a State which deliberately participates in
the internationally wrongful conduct of another through
the provision of aid or assistance, in circumstances where
the obligation breached is equally opposable to the assisting State. For example, in 1984 the Islamic Republic of
Iran protested against the supply of financial and military aid to Iraq by the United Kingdom, which allegedly
included chemical weapons used in attacks against Iranian troops, on the ground that the assistance was facilitating acts of aggression by Iraq.274 The Government of
the United Kingdom denied both the allegation that it had
chemical weapons and that it had supplied them to Iraq.275
In 1998, a similar allegation surfaced that the Sudan had
assisted Iraq to manufacture chemical weapons by allowing Sudanese installations to be used by Iraqi technicians
for steps in the production of nerve gas. The allegation was
denied by Iraq’s representative to the United Nations.276

(6) The third condition limits article 16 to aid or assistance in the breach of obligations by which the aiding or
assisting State is itself bound. An aiding or assisting State
may not deliberately procure the breach by another State
of an obligation by which both States are bound; a State
cannot do by another what it cannot do by itself. On the
other hand, a State is not bound by obligations of another
State vis-à-vis third States. This basic principle is also embodied in articles 34 and 35 of the 1969 Vienna Convention. Correspondingly, a State is free to act for itself in a
way which is inconsistent with the obligations of another
State vis-à-vis third States. Any question of responsibility in such cases will be a matter for the State to whom
assistance is provided vis-à-vis the injured State. Thus, it
is a necessary requirement for the responsibility of an assisting State that the conduct in question, if attributable to
the assisting State, would have constituted a breach of its
own international obligations.

(5) The second requirement is that the aid or assistance
must be given with a view to facilitating the commission
of the wrongful act, and must actually do so. This limits
the application of article 16 to those cases where the aid or
assistance given is clearly linked to the subsequent wrongful conduct. A State is not responsible for aid or assistance
under article 16 unless the relevant State organ intended,
by the aid or assistance given, to facilitate the occurrence
of the wrongful conduct and the internationally wrongful conduct is actually committed by the aided or assisted
State. There is no requirement that the aid or assistance
should have been essential to the performance of the internationally wrongful act; it is sufficient if it contributed
significantly to that act.

ing State is unaware of the circumstances in which its aid
or assistance is intended to be used by the other State, it
bears no international responsibility.
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(1) Article 16 deals with the situation where one State
provides aid or assistance to another with a view to facilitating the commission of an internationally wrongful act
by the latter. Such situations arise where a State voluntarily assists or aids another State in carrying out conduct
which violates the international obligations of the latter,
for example, by knowingly providing an essential facility
or financing the activity in question. Other examples include providing means for the closing of an international
waterway, facilitating the abduction of persons on foreign
soil, or assisting in the destruction of property belonging
to nationals of a third country. The State primarily responsible in each case is the acting State, and the assisting State has only a supporting role. Hence the use of the
term “by the latter” in the chapeau to article 16, which
distinguishes the situation of aid or assistance from that
of co-perpetrators or co-participants in an internationally
wrongful act. Under article 16, aid or assistance by the
assisting State is not to be confused with the responsibility of the acting State. In such a case, the assisting State
will only be responsible to the extent that its own conduct
has caused or contributed to the internationally wrongful
act. Thus, in cases where that internationally wrongful act
would clearly have occurred in any event, the responsibility of the assisting State will not extend to compensating
for the act itself.
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277 For the text of the note from the Federal Government,
see Zeitschrift für ausländisches öffentliches Recht und Völkerrecht,
vol. 20 (August 1960), pp. 663–664.
278 See United States of America, Department of State Bulletin,
No. 2111 (June 1986), p. 8.
279 See the statement of Ambassador Hamed Houdeiry, Libyan
People’s Bureau, Paris, The Times, 16 April 1986, p. 6.
280 Statement of Mrs. Margaret Thatcher, Prime Minister, House
of Commons Debates, 6th series, vol. 95, col. 737 (15 April 1986),
reprinted in BYBIL, 1986, vol. 57, pp. 637–638.
281 General Assembly resolution 41/38 of 20 November 1986,
paras. 1 and 3.
282 See, e.g., Report by President Clinton, AJIL, vol. 91, No. 4
(October 1997), p. 709.
283 Report of the Economic and Social Council, Report of the Third
Committee of the General Assembly, draft resolution XVII (A/37/745),
p. 50.

(9) The obligation not to provide aid or assistance to
facilitate the commission of an internationally wrongful
act by another State is not limited to the prohibition on the
use of force. For instance, a State may incur responsibility
if it assists another State to circumvent sanctions imposed
by the Security Council282 or provides material aid to a
State that uses the aid to commit human rights violations.
In this respect, the General Assembly has called on Member States in a number of cases to refrain from supplying
arms and other military assistance to countries found to
be committing serious human rights violations.283 Where
the allegation is that the assistance of a State has facilitated human rights abuses by another State, the particular
circumstances of each case must be carefully examined to
determine whether the aiding State by its aid was aware of
and intended to facilitate the commission of the internationally wrongful conduct.
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284 For the question of concurrent responsibility of several States for
the same injury, see article 47 and commentary.
285 East Timor (see footnote 54 above), p. 105, para. 35.
286 Monetary Gold Removed from Rome in 1943, Judgment, I.C.J.
Reports 1954, p. 19, at p. 32; Certain Phosphate Lands in Nauru,
Preliminary Objections (see footnote 230 above), p. 261, para. 55.

(a) that State does so with knowledge of the circumstances of the internationally wrongful act; and

A State which directs and controls another State in
the commission of an internationally wrongful act by
the latter is internationally responsible for that act if:

Article 17. Direction and control exercised over the
commission of an internationally wrongful act

(11) Article 16 does not address the question of the admissibility of judicial proceedings to establish the responsibility of the aiding or assisting State in the absence of
or without the consent of the aided or assisted State. ICJ
has repeatedly affirmed that it cannot decide on the international responsibility of a State if, in order to do so, “it
would have to rule, as a prerequisite, on the lawfulness”285
of the conduct of another State, in the latter’s absence and
without its consent. This is the so-called Monetary Gold
principle.286 That principle may well apply to cases under
article 16, since it is of the essence of the responsibility
of the aiding or assisting State that the aided or assisted
State itself committed an internationally wrongful act.
The wrongfulness of the aid or assistance given by the
former is dependent, inter alia, on the wrongfulness of
the conduct of the latter. This may present practical difficulties in some cases in establishing the responsibility
of the aiding or assisting State, but it does not vitiate the
purpose of article 16. The Monetary Gold principle is
concerned with the admissibility of claims in international judicial proceedings, not with questions of responsibility as such. Moreover, that principle is not all-embracing,
and the Monetary Gold principle may not be a barrier to
judicial proceedings in every case. In any event, wrongful assistance given to another State has frequently led to
diplomatic protests. States are entitled to assert complicity in the wrongful conduct of another State even though
no international court may have jurisdiction to rule on the
charge, at all or in the absence of the other State.

(10) In accordance with article 16, the assisting State is
responsible for its own act in deliberately assisting another
State to breach an international obligation by which they
are both bound. It is not responsible, as such, for the act of
the assisted State. In some cases this may be a distinction
without a difference: where the assistance is a necessary
element in the wrongful act in absence of which it could
not have occurred, the injury suffered can be concurrently
attributed to the assisting and the acting State.284 In other
cases, however, the difference may be very material: the
assistance may have been only an incidental factor in the
commission of the primary act, and may have contributed
only to a minor degree, if at all, to the injury suffered.
By assisting another State to commit an internationally
wrongful act, a State should not necessarily be held to indemnify the victim for all the consequences of the act,
but only for those which, in accordance with the principles stated in Part Two of the articles, flow from its own
conduct.
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in response to an allegation that Germany had participated in an armed attack by allowing United States military
aircraft to use airfields in its territory in connection with
the United States intervention in Lebanon. While denying
that the measures taken by the United States and the United Kingdom in the Near East constituted intervention, the
Federal Republic of Germany nevertheless seems to have
accepted that the act of a State in placing its own territory
at the disposal of another State in order to facilitate the
commission of an unlawful use of force by that other State
was itself an internationally wrongful act.277 Another example arises from the Tripoli bombing incident in April
1986. The Libyan Arab Jamahiriya charged the United
Kingdom with responsibility for the event, based on the
fact that the United Kingdom had allowed several of its air
bases to be used for the launching of United States fighter
planes to attack Libyan targets.278 The Libyan Arab Jamahiriya asserted that the United Kingdom “would be held
partly responsible” for having “supported and contributed in a direct way” to the raid.279 The United Kingdom
denied responsibility on the basis that the raid by the
United States was lawful as an act of self-defence
against Libyan terrorist attacks on United States targets.280
A proposed Security Council resolution concerning the
attack was vetoed, but the General Assembly issued a resolution condemning the “military attack” as “a violation
of the Charter of the United Nations and of international
law”, and calling upon all States “to refrain from extending any assistance or facilities for perpetrating acts of
aggression against the Libyan Arab Jamahiriya”.281
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Rights of Nationals of the United States of America in Morocco
(see footnote 108 above), p. 176.
288 Ibid., I.C.J. Pleadings, vol. I, p. 235; and vol. II, pp. 431–433;
the United States thereupon withdrew its preliminary objection: ibid.,
p. 434.
289 See Rights of Nationals of the United States of America in
Morocco (footnote 108 above), p. 179.
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(3) With the developments in international relations
since 1945, and in particular the process of decolonization, older dependency relationships have been terminated. Such links do not involve any legal right to direction
or control on the part of the representing State. In cases
of representation, the represented entity remains responsible for its own international obligations, even though
diplomatic communications may be channelled through
another State. The representing State in such cases does
not, merely because it is the channel through which communications pass, assume any responsibility for their content. This is not in contradiction to the British Claims in
the Spanish Zone of Morocco arbitration, which affirmed
that “the responsibility of the protecting State … proceeds
… from the fact that the protecting State alone represents

(2) Some examples of international responsibility flowing from the exercise of direction and control over the
commission of a wrongful act by another State are now
largely of historical significance. International dependency relationships such as “suzerainty” or “protectorate”
warranted treating the dominant State as internationally responsible for conduct formally attributable to the
dependent State. For example, in Rights of Nationals of
the United States of America in Morocco,287 France commenced proceedings under the Optional Clause in respect
of a dispute concerning the rights of United States nationals in Morocco under French protectorate. The United
States objected that any eventual judgment might not be
considered as binding upon Morocco, which was not a
party to the proceedings. France confirmed that it was
acting both in its own name and as the protecting power
over Morocco, with the result that the Court’s judgment
would be binding both on France and on Morocco,288 and
the case proceeded on that basis.289 The Court’s judgment
concerned questions of the responsibility of France in respect of the conduct of Morocco which were raised both
by the application and by the United States counterclaim.

(1) Article 17 deals with a second case of derived responsibility, the exercise of direction and control by one
State over the commission of an internationally wrongful act by another. Under article 16, a State providing
aid or assistance with a view to the commission of an
internationally wrongful act incurs international responsibility only to the extent of the aid or assistance given.
By contrast, a State which directs and controls another in
the commission of an internationally wrongful act is responsible for the act itself, since it controlled and directed
the act in its entirety.

Commentary

290 British Claims in the Spanish Zone of Morocco (see footnote 44
above), p. 649.
291 Ibid., p. 648.
292 Ibid.
293 See, e.g., LaGrand, Provisional Measures (footnote 91 above).
294 See R. Ago, “L’occupazione bellica di Roma e il Trattato
lateranense”, Comunicazioni e Studi (Milan, Giuffrè, 1945), vol. II,
pp. 167–168.

(6) Article 17 is limited to cases where a dominant State
actually directs and controls conduct which is a breach of
an international obligation of the dependent State. International tribunals have consistently refused to infer responsibility on the part of a dominant State merely because

(5) Nonetheless, instances exist or can be envisaged
where one State exercises the power to direct and control
the activities of another State, whether by treaty or as a
result of a military occupation or for some other reason.
For example, during the belligerent occupation of Italy by
Germany in the Second World War, it was generally acknowledged that the Italian police in Rome operated under the control of the occupying Power. Thus, the protest
by the Holy See in respect of wrongful acts committed by
Italian police who forcibly entered the Basilica of St. Paul
in Rome in February 1944 asserted the responsibility of
the German authorities.294 In such cases the occupying
State is responsible for acts of the occupied State which it
directs and controls.

(4) Other relationships of dependency, such as dependent territories, fall entirely outside the scope of article 17,
which is concerned only with the responsibility of one
State for the conduct of another State. In most relationships of dependency between one territory and another,
the dependent territory, even if it may possess some international personality, is not a State. Even in cases where
a component unit of a federal State enters into treaties or
other international legal relations in its own right, and not
by delegation from the federal State, the component unit
is not itself a State in international law. So far as State
responsibility is concerned, the position of federal States
is no different from that of any other State: the normal
principles specified in articles 4 to 9 of the draft articles
apply, and the federal State is internationally responsible
for the conduct of its component units even though that
conduct falls within their own local control under the federal constitution.293

the protected territory in its international relations”,290
and that the protecting State is answerable “in place of
the protected State”.291 The principal concern in the arbitration was to ensure that, in the case of a protectorate
which put an end to direct international relations by the
protected State, international responsibility for wrongful
acts committed by the protected State was not erased to
the detriment of third States injured by the wrongful conduct. The acceptance by the protecting State of the obligation to answer in place of the protected State was viewed
as an appropriate means of avoiding that danger.292 The
justification for such an acceptance was not based on the
relationship of “representation” as such but on the fact
that the protecting State was in virtually total control over
the protected State. It was not merely acting as a channel
of communication.
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(b) the act would be internationally wrongful if
committed by that State.
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(7) In the formulation of article 17, the term “controls”
refers to cases of domination over the commission of
wrongful conduct and not simply the exercise of oversight,
still less mere influence or concern. Similarly, the word
“directs” does not encompass mere incitement or suggestion but rather connotes actual direction of an operative
kind. Both direction and control must be exercised over
the wrongful conduct in order for a dominant State to incur responsibility. The choice of the expression, common
in English, “direction and control”, raised some problems
in other languages, owing in particular to the ambiguity
of the term “direction” which may imply, as is the case
in French, complete power, whereas it does not have this
implication in English.

E. Brown (United States) v. Great Britain, UNRIAA,
vol. VI (Sales No. 1955.V.3), p. 120, at p. 130 (1923).
296 Ibid., p. 131.
297 Ibid.
298 Heirs of the Duc de Guise (see footnote 115 above). See also, in
another context, Drozd and Janousek v. France and Spain (footnote 135
above); see also Iribarne Pérez v. France, Eur. Court H.R., Series A,
No. 325–C, pp. 62–63, paras. 29–31 (1995).
299 It may be that the fact of the dependence of one State upon another is relevant in terms of the burden of proof, since the mere existence
of a formal State apparatus does not exclude the possibility that control
was exercised in fact by an occupying Power. Cf. Restitution of Household Effects Belonging to Jews Deported from Hungary (Germany),
Kammergericht of Berlin, ILR, vol. 44, p. 301, at pp. 340–342 (1965).

295 Robert

(8) Two further conditions attach to responsibility under
article 17. First, the dominant State is only responsible if
it has knowledge of the circumstances making the conduct
of the dependent State wrongful. Secondly, it has to be
shown that the completed act would have been wrongful
had it been committed by the directing and controlling
State itself. This condition is significant in the context
of bilateral obligations, which are not opposable to the
directing State. In cases of multilateral obligations and
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(2) Coercion for the purpose of article 18 has the same
essential character as force majeure under article 23.
Nothing less than conduct which forces the will of the
coerced State will suffice, giving it no effective choice
but to comply with the wishes of the coercing State. It
is not sufficient that compliance with the obligation is
made more difficult or onerous, or that the acting State
is assisted or directed in its conduct: such questions are
covered by the preceding articles. Moreover, the coercing State must coerce the very act which is internationally
wrongful. It is not enough that the consequences of the

(1) The third case of derived responsibility dealt with
by chapter IV is that of coercion of one State by another.
Article 18 is concerned with the specific problem of coercion deliberately exercised in order to procure the breach
of one State’s obligation to a third State. In such cases
the responsibility of the coercing State with respect to the
third State derives not from its act of coercion, but rather
from the wrongful conduct resulting from the action of
the coerced State. Responsibility for the coercion itself
is that of the coercing State vis-à-vis the coerced State,
whereas responsibility under article 18 is the responsibility of the coercing State vis-à-vis a victim of the coerced
act, in particular a third State which is injured as a result.

Commentary

(b) the coercing State does so with knowledge of the
circumstances of the act.

(a) the act would, but for the coercion, be an internationally wrongful act of the coerced State; and

A State which coerces another State to commit an
act is internationally responsible for that act if:

Article 18. Coercion of another State

(9) As to the responsibility of the directed and controlled State, the mere fact that it was directed to carry out an
internationally wrongful act does not constitute an excuse
under chapter V of Part One. If the conduct in question
would involve a breach of its international obligations, it is
incumbent upon it to decline to comply with the direction.
The defence of “superior orders” does not exist for States
in international law. This is not to say that the wrongfulness of the directed and controlled State’s conduct may
not be precluded under chapter V, but this will only be so
if it can show the existence of a circumstance precluding
wrongfulness, e.g. force majeure. In such a case it is to
the directing State alone that the injured State must look.
But as between States, genuine cases of force majeure or
coercion are exceptional. Conversely, it is no excuse for
the directing State to show that the directed State was a
willing or even enthusiastic participant in the internationally wrongful conduct, if in truth the conditions laid down
in article 17 are met.

especially of obligations to the international community,
it is of much less significance. The essential principle is
that a State should not be able to do through another what
it could not do itself.

State responsibility

the latter may have the power to interfere in matters of
administration internal to a dependent State, if that power
is not exercised in the particular case. In the Brown case,
for example, the arbitral tribunal held that the authority of
Great Britain, as suzerain over the South African Republic prior to the Boer War, “fell far short of what would be
required to make her responsible for the wrong inflicted
upon Brown”.295 It went on to deny that Great Britain
possessed power to interfere in matters of internal administration and continued that there was no evidence “that
Great Britain ever did undertake to interfere in this way”.296
Accordingly, the relation of suzerainty “did not operate to
render Great Britain liable for the acts complained of ”. 297
In the Heirs of the Duc de Guise case, the Franco-Italian
Conciliation Commission held that Italy was responsible
for a requisition carried out by Italy in Sicily at a time
when it was under Allied occupation. Its decision was not
based on the absence of Allied power to requisition the
property, or to stop Italy from doing so. Rather, the majority pointed to the absence in fact of any “intermeddling
on the part of the Commander of the Occupation forces or
any Allied authority calling for the requisition decrees”.298
The mere fact that a State may have power to exercise
direction and control over another State in some field is
not a sufficient basis for attributing to it any wrongful acts
of the latter State in that field.299
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300 P. Reuter, Introduction to the Law of Treaties, 2nd rev. ed.
(London, Kegan Paul International, 1995), paras. 271–274.
301 See article 49, para. 2, and commentary.

(6) A State which sets out to procure by coercion a
breach of another State’s obligations to a third State
will be held responsible to the third State for the consequences, regardless of whether the coercing State is also
bound by the obligation in question. Otherwise, the injured State would potentially be deprived of any redress,
because the acting State may be able to rely on force majeure as a circumstance precluding wrongfulness. Article
18 thus differs from articles 16 and 17 in that it does not
allow for an exemption from responsibility for the act of

(5) It is a further requirement for responsibility under
article 18 that the coercing State must be aware of the
circumstances which would, but for the coercion, have
entailed the wrongfulness of the coerced State’s conduct.
The reference to “circumstances” in subparagraph (b) is
understood as reference to the factual situation rather than
to the coercing State’s judgement of the legality of the act.
This point is clarified by the phrase “circumstances of the
act”. Hence, while ignorance of the law is no excuse, ignorance of the facts is material in determining the responsibility of the coercing State.

302 Note from the United States Embassy in London, dated 16 February 1925, in Hackworth, op. cit. (footnote 142 above), p. 702.
303 Note from the British Foreign Office dated 5 July 1928, ibid.,
p. 704.
304 For a different example involving the coercion of a breach of contract in circumstances amounting to a denial of justice, see C. L. Bouvé,
“Russia’s liability in tort for Persia’s breach of contract”, AJIL, vol. 6,
No. 2 (April 1912), p. 389.

(2) Secondly, the article makes clear that the provisions
of chapter IV are without prejudice to any other basis for
establishing the responsibility of the assisting, directing
or coercing State under any rule of international law defining particular conduct as wrongful. The phrase “under

(1) Article 19 serves three purposes. First, it preserves
the responsibility of the State which has committed the
internationally wrongful act, albeit with the aid or assistance, under the direction and control or subject to the coercion of another State. It recognizes that the attribution
of international responsibility to an assisting, directing or
coercing State does not preclude the responsibility of the
assisted, directed or coerced State.

Commentary

This chapter is without prejudice to the international responsibility, under other provisions of these articles, of the State which commits the act in question, or
of any other State.

Article 19. Effect of this chapter

(7) State practice lends support to the principle that a
State bears responsibility for the internationally wrongful
conduct of another State which it coerces. In the RomanoAmericana case, the claim of the United States Government in respect of the destruction of certain oil storage
and other facilities owned by a United States company on
the orders of the Government of Romania during the First
World War was originally addressed to the British Government. At the time the facilities were destroyed, Romania
was at war with Germany, which was preparing to invade
the country, and the United States claimed that the Romanian authorities had been “compelled” by Great Britain to
take the measures in question. In support of its claim, the
United States Government argued that the circumstances
of the case revealed “a situation where a strong belligerent
for a purpose primarily its own arising from its defensive
requirements at sea, compelled a weaker Ally to acquiesce
in an operation which it carried out on the territory of that
Ally”.302 The British Government denied responsibility,
asserting that its influence over the conduct of the Romanian authorities “did not in any way go beyond the limits
of persuasion and good counsel as between governments
associated in a common cause”.303 The point of disagreement between the Governments of the United States and
of Great Britain was not as to the responsibility of a State
for the conduct of another State which it has coerced, but
rather the existence of “compulsion” in the particular
circumstances of the case.304

(3) Though coercion for the purpose of article 18 is
narrowly defined, it is not limited to unlawful coercion.300
As a practical matter, most cases of coercion meeting the
requirements of the article will be unlawful, e.g. because
they involve a threat or use of force contrary to the Charter of the United Nations, or because they involve intervention, i.e. coercive interference, in the affairs of another
State. Such is also the case with countermeasures. They
may have a coercive character, but as is made clear in
article 49, their function is to induce a wrongdoing State
to comply with obligations of cessation and reparation towards the State taking the countermeasures, not to coerce
that State to violate obligations to third States.301 However, coercion could possibly take other forms, e.g. serious economic pressure, provided that it is such as to deprive the coerced State of any possibility of conforming
with the obligation breached.
(4) The equation of coercion with force majeure means
that in most cases where article 18 is applicable, the responsibility of the coerced State will be precluded vis-àvis the injured third State. This is reflected in the phrase
“but for the coercion” in subparagraph (a) of article 18.
Coercion amounting to force majeure may be the reason
why the wrongfulness of an act is precluded vis-à-vis the
coerced State. Therefore, the act is not described as an
internationally wrongful act in the opening clause of the
article, as is done in articles 16 and 17, where no comparable circumstance would preclude the wrongfulness of
the act of the assisted or controlled State. But there is no
reason why the wrongfulness of that act should be precluded vis-à-vis the coercing State. On the contrary, if the
coercing State cannot be held responsible for the act in
question, the injured State may have no redress at all.

the coerced State in circumstances where the coercing
State is not itself bound by the obligation in question.
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coerced act merely make it more difficult for the coerced
State to comply with the obligation.
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305 For example, by a treaty to the contrary, which would constitute a
lex specialis under article 55.

(2) Consistent with the approach of the present articles, the circumstances precluding wrongfulness set out
in chapter V are of general application. Unless otherwise
provided,305 they apply to any internationally wrongful
act whether it involves the breach by a State of an obligation arising under a rule of general international law, a
treaty, a unilateral act or from any other source. They do
not annul or terminate the obligation; rather they provide
a justification or excuse for non-performance while the
circumstance in question subsists. This was emphasized
by ICJ in the Gabčíkovo-Nagymaros Project case. Hungary sought to argue that the wrongfulness of its conduct in
discontinuing work on the Project in breach of its obliga-

(1) Chapter V sets out six circumstances precluding the
wrongfulness of conduct that would otherwise not be in
conformity with the international obligations of the State
concerned. The existence in a given case of a circumstance
precluding wrongfulness in accordance with this chapter
provides a shield against an otherwise well-founded claim
for the breach of an international obligation. The six circumstances are: consent (art. 20), self-defence (art. 21),
countermeasures (art. 22), force majeure (art. 23), distress (art. 24) and necessity (art. 25). Article 26 makes it
clear that none of these circumstances can be relied on if
to do so would conflict with a peremptory norm of general international law. Article 27 deals with certain consequences of the invocation of one of these circumstances.

Commentary

CIRCUMSTANCES PRECLUDING
WRONGFULNESS

CHAPTER V

(4) Thus, article 19 is intended to avoid any contrary inference in respect of responsibility which may arise from
primary rules, precluding certain forms of assistance, or
from acts otherwise attributable to any State under chapter II. The article covers both the implicated and the acting
State. It makes it clear that chapter IV is concerned only
with situations in which the act which lies at the origin
of the wrong is an act committed by one State and not by
the other. If both States commit the act, then that situation
would fall within the realm of co-perpetrators, dealt with
in chapter II.

(3) Thirdly, article 19 preserves the responsibility “of
any other State” to whom the internationally wrongful
conduct might also be attributable under other provisions
of the articles.

71

309 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 63,
para. 101; see also page 38, para. 47.

306 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 39,
para. 48.
307 Yearbook … 1959, vol. II, p. 41, document A/CN.4/120.
308 “Rainbow Warrior” (see footnote 46 above), pp. 251–252,
para. 75.

(5) The concept of circumstances precluding wrongfulness may be traced to the work of the Preparatory

(4) While the same facts may amount, for example, to
force majeure under article 23 and to a supervening impossibility of performance under article 61 of the 1969
Vienna Convention, the two are distinct. Force majeure
justifies non-performance of the obligation for so long as
the circumstance exists; supervening impossibility justifies the termination of the treaty or its suspension in accordance with the conditions laid down in article 61. The
former operates in respect of the particular obligation, the
latter with respect to the treaty which is the source of that
obligation. Just as the scope of application of the two doctrines is different, so is their mode of application. Force
majeure excuses non-performance for the time being, but
a treaty is not automatically terminated by supervening
impossibility: at least one of the parties must decide to
terminate it.

[E]ven if a state of necessity is found to exist, it is not a ground for the
termination of a treaty. It may only be invoked to exonerate from its
responsibility a State which has failed to implement a treaty. Even if
found justified, it does not terminate a Treaty; the Treaty may be ineffective as long as the condition of necessity continues to exist; it may in
fact be dormant, but—unless the parties by mutual agreement terminate
the treaty—it continues to exist. As soon as the state of necessity ceases
to exist, the duty to comply with treaty obligations revives.309

(3) This distinction emerges clearly from the decisions
of international tribunals. In the “Rainbow Warrior” arbitration, the tribunal held that both the law of treaties
and the law of State responsibility had to be applied, the
former to determine whether the treaty was still in force,
the latter to determine what the consequences were of
any breach of the treaty while it was in force, including
the question whether the wrongfulness of the conduct in
question was precluded.308 In the Gabčíkovo-Nagymaros
Project case, the Court noted that:

Thus a distinction must be drawn between the effect of
circumstances precluding wrongfulness and the termination of the obligation itself. The circumstances in chapter V operate as a shield rather than a sword. As Fitzmaurice noted, where one of the circumstances precluding
wrongfulness applies, “the non-performance is not only
justified, but ‘looks towards’ a resumption of performance
so soon as the factors causing and justifying the non-performance are no longer present”.307

The state of necessity claimed by Hungary—supposing it to have been
established—thus could not permit of the conclusion that ... it had acted
in accordance with its obligations under the 1977 Treaty or that those
obligations had ceased to be binding upon it. It would only permit the
affirmation that, under the circumstances, Hungary would not incur
international responsibility by acting as it did.306

tions under the Treaty on the Construction and Operation
of the Gabčíkovo-Nagymaros Barrage System was precluded by necessity. In dealing with the Hungarian plea,
the Court said:

State responsibility

other provisions of these articles” is a reference, inter
alia, to article 23 (Force majeure), which might affect the
question of responsibility. The phrase also draws attention
to the fact that other provisions of the draft articles may
be relevant to the State committing the act in question,
and that chapter IV in no way precludes the issue of its
responsibility in that regard.
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311

... 1956, vol. II, pp. 219–225, document A/CN.4/96.
Ibid., pp. 224–225. Issues raised by the Calvo clause and the
exhaustion of local remedies were dealt with under the same heading.
312 Yearbook ... 1958, vol. II, p. 72. For the discussion of the
circumstances by Special Rapporteur García Amador, see his first report on State responsibility, Yearbook ... 1956, vol. II, pp. 203–209,
document A/CN.4/96, and his third report on State responsibility,
Yearbook ... 1958, vol. II, pp. 50–55, document A/CN.4/111.
313 See the fourth report on the law of treaties of Special Rapporteur Fitzmaurice (footnote 307 above), pp. 44–47, and his comments,
ibid., pp. 63–74.
314 See article 73 of the Convention.
315 See the comparative review by C. von Bar, The Common European Law of Torts (Oxford University Press, 2000), vol. 2, pp. 499–
592.

310 Yearbook

(8) Just as the articles do not deal with questions of the
jurisdiction of courts or tribunals, so they do not deal with
issues of evidence or the burden of proof. In a bilateral
dispute over State responsibility, the onus of establishing responsibility lies in principle on the claimant State.
Where conduct in conflict with an international obligation
is attributable to a State and that State seeks to avoid its
responsibility by relying on a circumstance under chapter
V, however, the position changes and the onus lies on that
State to justify or excuse its conduct. Indeed, it is often the
case that only that State is fully aware of the facts which
might excuse its non-performance.

(7) Circumstances precluding wrongfulness are to be
distinguished from other arguments which may have the
effect of allowing a State to avoid responsibility. They
have nothing to do with questions of the jurisdiction of
a court or tribunal over a dispute or the admissibility of a
claim. They are to be distinguished from the constituent
requirements of the obligation, i.e. those elements which
have to exist for the issue of wrongfulness to arise in the
first place and which are in principle specified by the obligation itself. In this sense the circumstances precluding
wrongfulness operate like defences or excuses in internal
legal systems, and the circumstances identified in chapter V are recognized by many legal systems, often under
the same designation.315 On the other hand, there is no
common approach to these circumstances in internal law,
and the conditions and limitations in chapter V have been
developed independently.

(6) The category of circumstances precluding wrongfulness was developed by ILC in its work on international responsibility for injuries to aliens312 and the performance
of treaties.313 In the event, the subject of excuses for the
non-performance of treaties was not included within the
scope of the 1969 Vienna Convention.314 It is a matter for
the law on State responsibility.

316 For the effect of contribution to the injury by the injured State or
other person or entity, see article 39 and commentary. This does not preclude wrongfulness but is relevant in determining the extent and form
of reparation.
317 Cf. Diversion of Water from the Meuse, Judgment, 1937, P.C.I.J.,
Series A/B, No. 70, p. 4, especially at pp. 50 and 77. See also the
fourth report on the law of treaties of Special Rapporteur Fitzmaurice
(footnote 307 above), pp. 43–47; D. W. Greig, “Reciprocity, proportionality and the law of treaties”, Virginia Journal of International Law,
vol. 34 (1994), p. 295; and for a comparative review, G. H. Treitel,
Remedies for Breach of Contract: A Comparative Account (Oxford,
Clarendon Press, 1988), pp. 245–317. For the relationship between the
exception of non-performance and countermeasures, see below, paragraph (5) of commentary to Part Three, chap. II.
318 See, e.g., Factory at Chorzów, Jurisdiction (footnote 34 above),
p. 31; cf. Gabčíkovo-Nagymaros Project (footnote 27 above), p. 67,
para. 110.
319 See J. J. A. Salmon, “Des ‘mains propres’ comme condition
de recevabilité des réclamations internationales”, Annuaire français
de droit international, vol. 10 (1964), p. 225; A. Miaja de la Muela,
“Le rôle de la condition des mains propres de la personne lésée dans
les réclamations devant les tribunaux internationaux”, Mélanges offerts
à Juraj Andrassy (The Hague, Martinus Nijhoff, 1968), p. 189, and
the dissenting opinion of Judge Schwebel in Military and Paramilitary
Activities in and against Nicaragua (footnote 36 above), pp. 392–394.

(2) It is a daily occurrence that States consent to conduct of other States which, without such consent, would
constitute a breach of an international obligation. Simple
examples include transit through the airspace or internal
waters of a State, the location of facilities on its territory or the conduct of official investigations or inquiries
there. But a distinction must be drawn between consent in
relation to a particular situation or a particular course of

(1) Article 20 reflects the basic international law principle of consent in the particular context of Part One. In accordance with this principle, consent by a State to particular conduct by another State precludes the wrongfulness
of that act in relation to the consenting State, provided the
consent is valid and to the extent that the conduct remains
within the limits of the consent given.

Commentary

Valid consent by a State to the commission of a
given act by another State precludes the wrongfulness
of that act in relation to the former State to the extent
that the act remains within the limits of that consent.

Article 20. Consent

(9) Chapter V sets out the circumstances precluding
wrongfulness presently recognized under general international law.316 Certain other candidates have been excluded. For example, the exception of non-performance
(exceptio inadimpleti contractus) is best seen as a specific
feature of certain mutual or synallagmatic obligations and
not a circumstance precluding wrongfulness.317 The principle that a State may not benefit from its own wrongful
act is capable of generating consequences in the field of
State responsibility but it is rather a general principle than
a specific circumstance precluding wrongfulness.318 The
so-called “clean hands” doctrine has been invoked principally in the context of the admissibility of claims before
international courts and tribunals, though rarely applied.
It also does not need to be included here.319
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Committee of the 1930 Hague Conference. Among its
Bases of discussion,310 it listed two “[c]ircumstances under which States can decline their responsibility”, self-defence and reprisals.311 It considered that the extent of a
State’s responsibility in the context of diplomatic protection could also be affected by the “provocative attitude”
adopted by the injured person (Basis of discussion No.
19) and that a State could not be held responsible for damage caused by its armed forces “in the suppression of an
insurrection, riot or other disturbance” (Basis of discussion No. 21). However, these issues were not taken to any
conclusion.
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(4) In order to preclude wrongfulness, consent dispensing with the performance of an obligation in a particular
case must be “valid”. Whether consent has been validly
given is a matter addressed by international law rules
outside the framework of State responsibility. Issues include whether the agent or person who gave the consent
was authorized to do so on behalf of the State (and if not,
whether the lack of that authority was known or ought
to have been known to the acting State), or whether the
consent was vitiated by coercion or some other factor.321
Indeed there may be a question whether the State could
validly consent at all. The reference to a “valid consent”
in article 20 highlights the need to consider these issues
in certain cases.

(3) Consent to the commission of otherwise wrongful
conduct may be given by a State in advance or even at the
time it is occurring. By contrast, cases of consent given
after the conduct has occurred are a form of waiver or
acquiescence, leading to loss of the right to invoke
responsibility. This is dealt with in article 45.

321

1969 Vienna Convention, art. 54 (b).
See, e.g., the issue of Austrian consent to the Anschluss of
1938, dealt with by the Nuremberg Tribunal. The tribunal denied
that Austrian consent had been given; even if it had, it would have
been coerced and did not excuse the annexation. See “International
Military Tribunal (Nuremberg), judgment and sentences October 1, 1946:
judgment”, reprinted in AJIL, vol. 41, No. 1 (January 1947) p. 172, at
pp. 192–194.
322 This issue arose with respect to the dispatch of Belgian troops
to the Republic of the Congo in 1960. See Official Records of the
Security Council, Fifteenth Year, 873rd meeting, 13–14 July 1960,
particularly the statement of the representative of Belgium, paras. 186–
188 and 209.

320

(5) Whether a particular person or entity had the authority to grant consent in a given case is a separate question
from whether the conduct of that person or entity was attributable to the State for the purposes of chapter II. For
example, the issue has arisen whether consent expressed
by a regional authority could legitimize the sending of
foreign troops into the territory of a State, or whether such
consent could only be given by the central Government,
and such questions are not resolved by saying that the acts
of the regional authority are attributable to the State under
article 4.322 In other cases, the “legitimacy” of the Government which has given the consent has been questioned.
Sometimes the validity of consent has been questioned
because the consent was expressed in violation of relevant provisions of the State’s internal law. These questions
depend on the rules of international law relating to the
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See paragraph (6) of the commentary to article 26.
UNRIAA, vol. XI (Sales No. 61.V.4), p. 243, at pp. 252–255
(1911).
325 Vienna Convention on Diplomatic Relations, art. 22, para. 1.
326 Austrian consent to the proposed customs union of 1931 would
not have precluded its wrongfulness in regard of the obligation to
respect Austrian independence owed by Germany to all the parties
to the Treaty of Peace between the Allied and Associated Powers and
Germany (Treaty of Versailles). Likewise, Germany’s consent would
not have precluded the wrongfulness of the customs union in respect
of the obligation of the maintenance of its complete independence
imposed on Austria by the Treaty of Peace between the Allied and
Associated Powers and Austria (Peace Treaty of Saint-Germain-enLaye). See Customs Régime between Germany and Austria, Advisory
Opinion, 1931, P.C.I.J., Series A/B, No. 41, p. 37, at pp. 46 and 49.
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(9) Article 20 is concerned with the relations between
the two States in question. In circumstances where the
consent of a number of States is required, the consent
of one State will not preclude wrongfulness in relation
to another.326 Furthermore, where consent is relied on to

(8) Examples of consent given by a State which has the
effect of rendering certain conduct lawful include commissions of inquiry sitting on the territory of another
State, the exercise of jurisdiction over visiting forces,
humanitarian relief and rescue operations and the arrest
or detention of persons on foreign territory. In the Savarkar case, the arbitral tribunal considered that the arrest
of Savarkar was not a violation of French sovereignty as
France had implicitly consented to the arrest through the
conduct of its gendarme, who aided the British authorities
in the arrest.324 In considering the application of article
20 to such cases it may be necessary to have regard to
the relevant primary rule. For example, only the head of
a diplomatic mission can consent to the receiving State’s
entering the premises of the mission.325

(7) Apart from drawing attention to prerequisites to a
valid consent, including issues of the authority to consent,
the requirement for consent to be valid serves a further
function. It points to the existence of cases in which consent may not be validly given at all. This question is discussed in relation to article 26 (compliance with peremptory norms), which applies to chapter V as a whole.323

(6) Who has authority to consent to a departure from
a particular rule may depend on the rule. It is one thing
to consent to a search of embassy premises, another to
the establishment of a military base on the territory of a
State. Different officials or agencies may have authority
in different contexts, in accordance with the arrangements
made by each State and general principles of actual and
ostensible authority. But in any case, certain modalities
need to be observed for consent to be considered valid.
Consent must be freely given and clearly established. It
must be actually expressed by the State rather than merely
presumed on the basis that the State would have consented
if it had been asked. Consent may be vitiated by error,
fraud, corruption or coercion. In this respect, the principles concerning the validity of consent to treaties provide
relevant guidance.

expression of the will of the State, as well as rules of internal law to which, in certain cases, international law refers.

State responsibility

conduct, and consent in relation to the underlying obligation itself. In the case of a bilateral treaty, the States parties
can at any time agree to terminate or suspend the treaty,
in which case obligations arising from the treaty will be
terminated or suspended accordingly.320 But quite apart
from that possibility, States have the right to dispense with
the performance of an obligation owed to them individually, or generally to permit conduct to occur which (absent such permission) would be unlawful so far as they are
concerned. In such cases, the primary obligation continues to govern the relations between the two States, but it is
displaced on the particular occasion or for the purposes of
the particular conduct by reason of the consent given.
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327 The non-observance of a condition placed on the consent will
not necessarily take conduct outside of the limits of the consent. For
example, consent to a visiting force on the territory of a State may be
subject to a requirement to pay rent for the use of facilities. While the
non-payment of the rent would no doubt be a wrongful act, it would not
transform the visiting force into an army of occupation.
328 See, e.g., International Covenant on Civil and Political Rights,
arts. 7; 8, para. 3; 14, para. 3 (g); and 23, para. 3.
329 Cf. Legality of the Threat or Use of Nuclear Weapons (footnote
54 above), p. 244, para. 38, and p. 263, para. 96, emphasizing the lawfulness of the use of force in self-defence.

(1) The existence of a general principle admitting selfdefence as an exception to the prohibition against the use
of force in international relations is undisputed. Article 51
of the Charter of the United Nations preserves a State’s
“inherent right” of self-defence in the face of an armed
attack and forms part of the definition of the obligation
to refrain from the threat or use of force laid down in Article 2, paragraph 4. Thus, a State exercising its inherent
right of self-defence as referred to in Article 51 of the
Charter is not, even potentially, in breach of Article 2, paragraph 4.329

Commentary

The wrongfulness of an act of a State is precluded
if the act constitutes a lawful measure of self-defence
taken in conformity with the Charter of the United
Nations.

Article 21. Self-defence

(10) Article 20 envisages only the consent of States to
conduct otherwise in breach of an international obligation. International law may also take into account the
consent of non-State entities such as corporations or private persons. The extent to which investors can waive the
rules of diplomatic protection by agreement in advance
has long been controversial, but under the Convention
on the Settlement of Investment Disputes between States
and Nationals of other States (art. 27, para. 1), consent
by an investor to arbitration under the Convention has the
effect of suspending the right of diplomatic protection
by the investor’s national State. The rights conferred by
international human rights treaties cannot be waived by
their beneficiaries, but the individual’s free consent may
be relevant to their application.328 In these cases the particular rule of international law itself allows for the consent in question and deals with its effect. By contrast, article 20 states a general principle so far as enjoyment of
the rights and performance of the obligations of States are
concerned.

330 See further Lord McNair and A. D. Watts, The Legal Effects of
War, 4th ed. (Cambridge University Press, 1966).
331 In Oil Platforms, Preliminary Objection (see footnote 208 above),
it was not denied that the 1955 Treaty of Amity, Economic Relations
and Consular Rights remained in force, despite many actions by United
States naval forces against the Islamic Republic of Iran. In that case
both parties agreed that to the extent that any such actions were justified
by self-defence they would be lawful.
332 As the Court said of the rules of international humanitarian law
in the advisory opinion on the Legality of the Threat or Use of Nuclear
Weapons (see footnote 54 above), p. 257, para. 79, “they constitute
intransgressible principles of international customary law”. On the relationship between human rights and humanitarian law in time of armed
conflict, see page 240, para. 25.

The Court does not consider that the treaties in question could have
intended to deprive a State of the exercise of its right of self-defence
under international law because of its obligations to protect the environment. Nonetheless, States must take environmental considerations
into account when assessing what is necessary and proportionate in the
pursuit of legitimate military objectives. Respect for the environment

[T]he issue is not whether the treaties relating to the protection of
the environment are or are not applicable during an armed conflict,
but rather whether the obligations stemming from these treaties were
intended to be obligations of total restraint during military conflict.

(4) ICJ in its advisory opinion on the Legality of the
Threat or Use of Nuclear Weapons provided some guidance on this question. One issue before the Court was
whether a use of nuclear weapons would necessarily be a
breach of environmental obligations because of the massive and long-term damage such weapons can cause. The
Court said:

(3) This is not to say that self-defence precludes the
wrongfulness of conduct in all cases or with respect to all
obligations. Examples relate to international humanitarian
law and human rights obligations. The Geneva Conventions for the protection of war victims of 12 August 1949
and the Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the protection of victims
of international armed conflicts (Protocol I) apply equally
to all the parties in an international armed conflict, and
the same is true of customary international humanitarian
law.332 Human rights treaties contain derogation provisions for times of public emergency, including actions
taken in self-defence. As to obligations under international humanitarian law and in relation to non-derogable human rights provisions, self-defence does not preclude the
wrongfulness of conduct.

(2) Self-defence may justify non-performance of certain
obligations other than that under Article 2, paragraph 4,
of the Charter of the United Nations, provided that such
non-performance is related to the breach of that provision.
Traditional international law dealt with these problems by
instituting a separate legal regime of war, defining the
scope of belligerent rights and suspending most treaties
in force between the belligerents on the outbreak of war.330
In the Charter period, declarations of war are exceptional
and military actions proclaimed as self-defence by one
or both parties occur between States formally at “peace”
with each other.331 The 1969 Vienna Convention leaves
such issues to one side by providing in article 73 that the
Convention does not prejudice “any question that may
arise in regard to a treaty ... from the outbreak of hostilities between States”.
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preclude wrongfulness, it will be necessary to show that
the conduct fell within the limits of the consent. Consent to overflight by commercial aircraft of another State
would not preclude the wrongfulness of overflight by aircraft transporting troops and military equipment. Consent
to the stationing of foreign troops for a specific period
would not preclude the wrongfulness of the stationing of
such troops beyond that period.327 These limitations are
indicated by the words “given act” in article 20 as well as
by the phrase “within the limits of that consent”.
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334

Ibid., p. 242, para. 30.
See, e.g., the Convention on the Prohibition of Military or any
Other Hostile Use of Environmental Modification Techniques.
335 I.C.J. Reports 1996 (see footnote 54 above), p. 261, para. 89.

333

(1) In certain circumstances, the commission by one
State of an internationally wrongful act may justify another State injured by that act in taking non-forcible countermeasures in order to procure its cessation and to achieve
reparation for the injury. Article 22 deals with this situation from the perspective of circumstances precluding

Commentary

The wrongfulness of an act of a State not in conformity with an international obligation towards another State is precluded if and to the extent that the act
constitutes a countermeasure taken against the latter
State in accordance with chapter II of Part Three.

Article 22. Countermeasures in respect of
an internationally wrongful act

(6) Thus, article 21 reflects the generally accepted position that self-defence precludes the wrongfulness of the
conduct taken within the limits laid down by international
law. The reference is to action “taken in conformity with
the Charter of the United Nations”. In addition, the term
“lawful” implies that the action taken respects those obligations of total restraint applicable in international armed
conflict, as well as compliance with the requirements of
proportionality and of necessity inherent in the notion of
self-defence. Article 21 simply reflects the basic principle for the purposes of chapter V, leaving questions of the
extent and application of self-defence to the applicable
primary rules referred to in the Charter.

The law of neutrality distinguishes between conduct as
against a belligerent and conduct as against a neutral. But
neutral States are not unaffected by the existence of a state
of war. Article 21 leaves open all issues of the effect of
action in self-defence vis-à-vis third States.

[A]s in the case of the principles of humanitarian law applicable in
armed conflict, international law leaves no doubt that the principle of
neutrality, whatever its content, which is of a fundamental character
similar to that of the humanitarian principles and rules, is applicable
(subject to the relevant provisions of the United Nations Charter), to
all international armed conflict, whatever type of weapons might be
used.335

(5) The essential effect of article 21 is to preclude the
wrongfulness of conduct of a State acting in self-defence
vis-à-vis an attacking State. But there may be effects visà-vis third States in certain circumstances. In its advisory
opinion on the Legality of the Threat or Use of Nuclear
Weapons, the Court observed that:

A State acting in self-defence is “totally restrained” by an
international obligation if that obligation is expressed or
intended to apply as a definitive constraint even to States
in armed conflict.334
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Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 55,
para. 83.
337 Portuguese Colonies case (Naulilaa incident), UNRIAA,
vol. II (Sales No. 1949.V.1), p. 1011, at pp. 1025–1026 (1928).
338 Ibid., p. 1035, at p. 1052 (1930).
339 Air Service Agreement (see footnote 28 above).
340 Ibid., especially pp. 443–446, paras. 80–98.
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(5) Countermeasures may only preclude wrongfulness
in the relations between an injured State and the State
which has committed the internationally wrongful act.

(4) Where countermeasures are taken in accordance
with article 22, the underlying obligation is not suspended, still less terminated; the wrongfulness of the conduct
in question is precluded for the time being by reason of its
character as a countermeasure, but only provided that and
for so long as the necessary conditions for taking countermeasures are satisfied. These conditions are set out
in Part Three, chapter II, to which article 22 refers. As a
response to internationally wrongful conduct of another
State, countermeasures may be justified only in relation to
that State. This is emphasized by the phrases “if and to the
extent” and “countermeasures taken against” the responsible State. An act directed against a third State would not
fit this definition and could not be justified as a countermeasure. On the other hand, indirect or consequential
effects of countermeasures on third parties, which do not
involve an independent breach of any obligation to those
third parties, will not take a countermeasure outside the
scope of article 22.

(3) In the literature concerning countermeasures, reference is sometimes made to the application of a “sanction”, or to a “reaction” to a prior internationally wrongful act; historically the more usual terminology was that
of “legitimate reprisals” or, more generally, measures of
“self-protection” or “self-help”. The term “sanctions” has
been used for measures taken in accordance with the constituent instrument of some international organization, in
particular under Chapter VII of the Charter of the United
Nations—despite the fact that the Charter uses the term
“measures”, not “sanctions”. The term “reprisals” is now
no longer widely used in the present context, because of
its association with the law of belligerent reprisals involving the use of force. At least since the Air Service Agreement arbitration,340 the term “countermeasures” has been
preferred, and it has been adopted for the purposes of the
present articles.

(2) Judicial decisions, State practice and doctrine confirm the proposition that countermeasures meeting certain
substantive and procedural conditions may be legitimate.
In the Gabčíkovo-Nagymaros Project case, ICJ clearly
accepted that countermeasures might justify otherwise
unlawful conduct “taken in response to a previous international wrongful act of another State and … directed
against that State”,336 provided certain conditions are met.
Similar recognition of the legitimacy of measures of this
kind in certain cases can be found in arbitral decisions, in
particular the “Naulilaa”,337 “Cysne”,338 and Air Service
Agreement339 awards.

wrongfulness. Chapter II of Part Three regulates countermeasures in further detail.

State responsibility

is one of the elements that go to assessing whether an action is in conformity with the principles of necessity and proportionality.333
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(see footnote 338 above), pp. 1056–1057.
Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 55,
para. 83.
343 For the distinction between injured States and other States
entitled to invoke State responsibility, see articles 42 and 48 and
commentaries.
344 Barcelona Traction (see footnote 25 above), p. 32, para. 33.
342

341 “Cysne”

2. Paragraph 1 does not apply if:

1. The wrongfulness of an act of a State not in conformity with an international obligation of that State
is precluded if the act is due to force majeure, that is
the occurrence of an irresistible force or of an unforeseen event, beyond the control of the State, making it
materially impossible in the circumstances to perform
the obligation.

Article 23. Force majeure

(6) If article 22 had stood alone, it would have been necessary to spell out other conditions for the legitimacy of
countermeasures, including in particular the requirement
of proportionality, the temporary or reversible character
of countermeasures and the status of certain fundamental obligations which may not be subject to countermeasures. Since these conditions are dealt with in Part Three,
chapter II, it is sufficient to make a cross reference to
them here. Article 22 covers any action which qualifies
as a countermeasure in accordance with those conditions.
One issue is whether countermeasures may be taken by
third States which are not themselves individually injured
by the internationally wrongful act in question, although
they are owed the obligation which has been breached.343
For example, in the case of an obligation owed to the international community as a whole ICJ has affirmed that
all States have a legal interest in compliance.344 Article 54 leaves open the question whether any State may
take measures to ensure compliance with certain international obligations in the general interest as distinct from
its own individual interest as an injured State. While article 22 does not cover measures taken in such a case to
the extent that these do not qualify as countermeasures,
neither does it exclude that possibility.

Accordingly, the wrongfulness of Germany’s conduct visà-vis Portugal was not precluded. Since it involved the use
of armed force, this decision concerned belligerent reprisals rather than countermeasures in the sense of article 22.
But the same principle applies to countermeasures, as the
Court confirmed in the Gabčíkovo-Nagymaros Project
case when it stressed that the measure in question must be
“directed against” the responsible State.342

reprisals, which constitute an act in principle contrary to the law of
nations, are defensible only insofar as they were provoked by some
other act likewise contrary to that law. Only reprisals taken against the
provoking State are permissible. Admittedly, it can happen that legitimate reprisals taken against an offending State may affect the nationals
of an innocent State. But that would be an indirect and unintentional
consequence which, in practice, the injured State will always endeavour
to avoid or to limit as far as possible.341

345 “‘Force majeure’ and ‘fortuitous event’ as circumstances
precluding wrongfulness: survey of State practice, international judicial
decisions and doctrine”, study prepared by the Secretariat (Yearbook …
1978, vol. II (Part One), p. 61, document A/CN.4/315).

(3) Material impossibility of performance giving rise to
force majeure may be due to a natural or physical event
(e.g. stress of weather which may divert State aircraft
into the territory of another State, earthquakes, floods or
drought) or to human intervention (e.g. loss of control over
a portion of the State’s territory as a result of an insurrection or devastation of an area by military operations carried out by a third State), or some combination of the two.
Certain situations of duress or coercion involving force
imposed on the State may also amount to force majeure if
they meet the various requirements of article 23. In particular, the situation must be irresistible, so that the State
concerned has no real possibility of escaping its effects.
Force majeure does not include circumstances in which
performance of an obligation has become more difficult,
for example due to some political or economic crisis. Nor
does it cover situations brought about by the neglect or

(2) A situation of force majeure precluding wrongfulness only arises where three elements are met: (a) the act
in question must be brought about by an irresistible force
or an unforeseen event; (b) which is beyond the control
of the State concerned; and (c) which makes it materially impossible in the circumstances to perform the obligation. The adjective “irresistible” qualifying the word
“force” emphasizes that there must be a constraint which
the State was unable to avoid or oppose by its own means.
To have been “unforeseen” the event must have been neither foreseen nor of an easily foreseeable kind. Further the
“irresistible force” or “unforeseen event” must be causally linked to the situation of material impossibility, as
indicated by the words “due to force majeure … making
it materially impossible”. Subject to paragraph 2, where
these elements are met, the wrongfulness of the State’s
conduct is precluded for so long as the situation of force
majeure subsists.

(1) Force majeure is quite often invoked as a ground
for precluding the wrongfulness of an act of a State.345 It
involves a situation where the State in question is in effect compelled to act in a manner not in conformity with
the requirements of an international obligation incumbent
upon it. Force majeure differs from a situation of distress
(art. 24) or necessity (art. 25) because the conduct of the
State which would otherwise be internationally wrongful is involuntary or at least involves no element of free
choice.

Commentary

(b) the State has assumed the risk of that situation
occurring.

(a) the situation of force majeure is due, either alone
or in combination with other factors, to the conduct of
the State invoking it; or
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The principle is clearly expressed in the “Cysne” case,
where the tribunal stressed that:
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(5) In practice, many of the cases where “impossibility”
has been relied upon have not involved actual impossibility as distinct from increased difficulty of performance
and the plea of force majeure has accordingly failed. But
cases of material impossibility have occurred, e.g. where
a State aircraft is forced, due to damage or loss of control
of the aircraft owing to weather, into the airspace of another State without the latter’s authorization. In such cases

Article 61, paragraph 1, requires the “permanent disappearance or destruction of an object indispensable for the execution” of the treaty to
justify the termination of a treaty on grounds of impossibility of performance. During the conference, a proposal was made to extend the
scope of the article by including in it cases such as the impossibility
to make certain payments because of serious financial difficulties ...
Although it was recognized that such situations could lead to a preclusion of the wrongfulness of non-performance by a party of its treaty
obligations, the participating States were not prepared to consider such
situations to be a ground for terminating or suspending a treaty, and
preferred to limit themselves to a narrower concept.350

346 For example, in relation to occurrences such as the bombing of
La Chaux-de-Fonds by German airmen on 17 October 1915, and of
Porrentruy by a French airman on 26 April 1917, ascribed to negligence on the part of the airmen, the belligerent undertook to punish the
offenders and make reparation for the damage suffered (study prepared
by the Secretariat, ibid., paras. 255–256).
347 For example, in 1906 an American officer on the USS
Chattanooga was mortally wounded by a bullet from a French warship
as his ship entered the Chinese harbour of Chefoo. The United States
Government obtained reparation, having maintained that:
“While the killing of Lieutenant England can only be viewed as
an accident, it cannot be regarded as belonging to the unavoidable
class whereby no responsibility is entailed. Indeed, it is not conceivable how it could have occurred without the contributory element of
lack of proper precaution on the part of those officers of the Dupetit
Thouars who were in responsible charge of the rifle firing practice
and who failed to stop firing when the Chattanooga, in the course
of her regular passage through the public channel, came into the
line of fire.”
M. M. Whiteman, Damages in International Law (Washington,
D.C., United States Government Printing Office, 1937), vol. I, p. 221.
See also the study prepared by the Secretariat (footnote 345 above),
para. 130.
348 Yearbook … 1966, vol. II, p. 255.
349 See, e.g., the proposal of the representative of Mexico, United
Nations Conference on the Law of Treaties, First and second sessions,
Vienna, 26 March–24 May 1968 and 9 April–22 May 1969, Documents
of the Conference (United Nations publication, Sales No. E.70.V.5),
Report of the Committee of the Whole on its work at the first session of
the Conference, document A/CONF.39/14, p. 182, para. 531 (a).
350 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 63,
para. 102.
351 See, e.g., the cases of accidental intrusion into airspace attributable to weather, and the cases of accidental bombing of neutral
territory attributable to navigational errors during the First World War
discussed in the study prepared by the Secretariat (footnote 345 above),
paras. 250–256. See also the exchanges of correspondence between
the States concerned in the incidents involving United States military
aircraft entering the airspace of Yugoslavia in 1946, United States of
America, Department of State Bulletin (Washington, D.C.), vol. XV,
No. 376 (15 September 1946), p. 502, reproduced in the study prepared
by the Secretariat, para. 144, and the incident provoking the application to ICJ in 1954, I.C.J. Pleadings, Treatment in Hungary of Aircraft
and Crew of the United States of America, p. 14 (note to the Hungarian
Government of 17 March 1953). It is not always clear whether these
cases are based on distress or force majeure.
352 See, e.g., the decision of the American-British Claims Commission in the Saint Albans Raid case, Moore, History and Digest, vol. IV,
p. 4042 (1873), and the study prepared by the Secretariat (footnote 345
above), para. 339; the decisions of the United States-Venezuela Claims
Commission in the Wipperman case, Moore, History and Digest, vol.
III, p. 3039, and the study prepared by the Secretariat, paras. 349–350;
De Brissot and others case (footnote 117 above), and the study prepared by the Secretariat, para. 352; and the decision of the BritishMexican Claims Commission in the Gill case, UNRIAA, vol. V (Sales
No. 1952.V.3), p. 157 (1931), and the study prepared by the Secretariat,
para. 463.
353 Lighthouses arbitration (see footnote 182 above), pp. 219–220.
354 UNRIAA, vol. XI (Sales No. 61.V.4), p. 421, at p. 443 (1912).
355 Serbian Loans, Judgment No. 14, 1929, P.C.I.J., Series A, No. 20,
pp. 39–40; Brazilian Loans, Judgment No. 15, ibid., No. 21, p. 120.

New Zealand is right in asserting that the excuse of force majeure is
not of relevance in this case because the test of its applicability is of

(7) The principle has also been accepted by international tribunals. Mixed claims commissions have frequently
cited the unforeseeability of attacks by rebels in denying
the responsibility of the territorial State for resulting damage suffered by foreigners.352 In the Lighthouses arbitration, a lighthouse owned by a French company had been
requisitioned by the Government of Greece in 1915 and
was subsequently destroyed by enemy action. The arbitral tribunal denied the French claim for restoration of the
lighthouse on grounds of force majeure.353 In the Russian Indemnity case, the principle was accepted but the
plea of force majeure failed because the payment of the
debt was not materially impossible.354 Force majeure was
acknowledged as a general principle of law (though again
the plea was rejected on the facts of the case) by PCIJ
in the Serbian Loans and Brazilian Loans cases.355 More
recently, in the “Rainbow Warrior” arbitration, France
relied on force majeure as a circumstance precluding the
wrongfulness of its conduct in removing the officers from
Hao and not returning them following medical treatment.
The tribunal dealt with the point briefly:

(6) Apart from aerial incidents, the principle in article 23 is also recognized in relation to ships in innocent passage by article 14, paragraph 3, of the Convention on the Territorial Sea and the Contiguous Zone (the
United Nations Convention on the Law of the Sea, art. 18,
para. 2), as well as in article 7, paragraph 1, of the Convention on Transit Trade of Land-locked States. In these
provisions, force majeure is incorporated as a constituent element of the relevant primary rule; nonetheless, its
acceptance in these cases helps to confirm the existence of a general principle of international law to similar
effect.

(4) In drafting what became article 61 of the 1969 Vienna Convention, ILC took the view that force majeure
was a circumstance precluding wrongfulness in relation
to treaty performance, just as supervening impossibility
of performance was a ground for termination of a treaty.348 The same view was taken at the United Nations
Conference on the Law of Treaties.349 But in the interests
of the stability of treaties, the Conference insisted on a
narrow formulation of article 61 so far as treaty termination is concerned. The degree of difficulty associated
with force majeure as a circumstance precluding wrongfulness, though considerable, is less than is required by article 61 for termination of a treaty on grounds of supervening impossibility, as ICJ pointed out in the GabčíkovoNagymaros Project case:
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the principle that wrongfulness is precluded has been accepted.351

State responsibility

default of the State concerned,346 even if the resulting injury itself was accidental and unintended.347

284

(see footnote 46 above), p. 253.
357 On force majeure in the case law of the Iran-United States Claims
Tribunal, see G. H. Aldrich, The Jurisprudence of the Iran-United States
Claims Tribunal (Oxford, Clarendon Press, 1996), pp. 306–320. Force
majeure has also been recognized as a general principle of law by the
European Court of Justice: see, e.g., case 145/85, Denkavit v. Belgium,
Eur. Court H.R., Reports 1987–2, p. 565; case 101/84, Commission of
the European Communities v. Italian Republic, ibid., Reports 1985–
6, p. 2629. See also article 79 of the United Nations Convention on
Contracts for the International Sale of Goods; P. Schlechtriem, ed.,
Commentary on the UN Convention on the International Sale of Goods,
2nd ed. (trans. G. Thomas) (Oxford, Clarendon Press, 1998), pp.
600–626; and article 7.1.7 of the UNIDROIT Principles, Principles of
International Commercial Contracts (Rome, Unidroit, 1994), pp. 169–
171.
358 ILR, vol. 96 (1994), p. 318, para. 55.
359 As the study prepared by the Secretariat (footnote 345 above),
para. 31, points out, States may renounce the right to rely on force
majeure by agreement. The most common way of doing so would be by

356 “Rainbow Warrior”

(10) Paragraph 2 (b) deals with situations in which the
State has already accepted the risk of the occurrence of
force majeure, whether it has done so in terms of the obligation itself or by its conduct or by virtue of some unilateral act. This reflects the principle that force majeure
should not excuse performance if the State has undertaken
to prevent the particular situation arising or has otherwise
assumed that risk.359 Once a State accepts the responsibil-

(9) A State may not invoke force majeure if it has caused
or induced the situation in question. In Libyan Arab Foreign Investment Company and The Republic of Burundi,
the arbitral tribunal rejected a plea of force majeure because “the alleged impossibility [was] not the result of an
irresistible force or an unforeseen external event beyond
the control of Burundi. In fact, the impossibility is the
result of a unilateral decision of that State ...”358 Under
the equivalent ground for termination of a treaty in article
61 of the 1969 Vienna Convention, material impossibility cannot be invoked “if the impossibility is the result
of a breach by that party either of an obligation under the
treaty or of any other international obligation owed to any
other party to the treaty”. By analogy with this provision,
paragraph 2 (a) excludes the plea in circumstances where
force majeure is due, either alone or in combination with
other factors, to the conduct of the State invoking it. For
paragraph 2 (a) to apply it is not enough that the State
invoking force majeure has contributed to the situation
of material impossibility; the situation of force majeure
must be “due” to the conduct of the State invoking it. This
allows for force majeure to be invoked in situations in
which a State may have unwittingly contributed to the occurrence of material impossibility by something which,
in hindsight, might have been done differently but which
was done in good faith and did not itself make the event
any less unforeseen. Paragraph 2 (a) requires that the
State’s role in the occurrence of force majeure must be
substantial.

(8) In addition to its application in inter-State cases as
a matter of public international law, force majeure has
substantial currency in the field of international commercial arbitration, and may qualify as a general principle of
law.357

an agreement or obligation assuming in advance the risk of the particular force majeure event.
360 For this reason, writers who have considered this situation have
often defined it as one of “relative impossibility” of complying with
the international obligation. See, e.g., O. J. Lissitzyn, “The treatment of
aerial intruders in recent practice and international law”, AJIL, vol. 47,
No. 4 (October 1953), p. 588.
361 See the study prepared by the Secretariat (footnote 345 above),
paras. 141–142 and 252.

(2) In practice, cases of distress have mostly involved
aircraft or ships entering State territory under stress of
weather or following mechanical or navigational failure.361
An example is the entry of United States military aircraft
into Yugoslavia’s airspace in 1946. On two occasions,
United States military aircraft entered Yugoslav airspace
without authorization and were attacked by Yugoslav air
defences. The United States Government protested the
Yugoslav action on the basis that the aircraft had entered
Yugoslav airspace solely in order to escape extreme danger. The Yugoslav Government responded by denouncing
the systematic violation of its airspace, which it claimed
could only be intentional in view of its frequency. A later
note from the Yugoslav chargé d’affaires informed the
United States Department of State that Marshal Tito had

(1) Article 24 deals with the specific case where an individual whose acts are attributable to the State is in a situation of peril, either personally or in relation to persons
under his or her care. The article precludes the wrongfulness of conduct adopted by the State agent in circumstances where the agent had no other reasonable way of
saving life. Unlike situations of force majeure dealt with
in article 23, a person acting under distress is not acting
involuntarily, even though the choice is effectively nullified by the situation of peril.360 Nor is it a case of choosing between compliance with international law and other
legitimate interests of the State, such as characterize situations of necessity under article 25. The interest concerned
is the immediate one of saving people’s lives, irrespective
of their nationality.

Commentary

(b) the act in question is likely to create a comparable or greater peril.

(a) the situation of distress is due, either alone or in
combination with other factors, to the conduct of the
State invoking it; or

2. Paragraph 1 does not apply if:

1. The wrongfulness of an act of a State not in conformity with an international obligation of that State
is precluded if the author of the act in question has
no other reasonable way, in a situation of distress, of
saving the author’s life or the lives of other persons
entrusted to the author’s care.

Article 24. Distress

ity for a particular risk it cannot then claim force majeure
to avoid responsibility. But the assumption of risk must
be unequivocal and directed towards those to whom the
obligation is owed.
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absolute and material impossibility, and because a circumstance
rendering performance more difficult or burdensome does not constitute a case of force majeure.356
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(4) Although historically practice has focused on cases
involving ships and aircraft, article 24 is not limited to such
cases.365 The “Rainbow Warrior” arbitration involved a
plea of distress as a circumstance precluding wrongfulness outside the context of ships or aircraft. France sought
to justify its conduct in removing the two officers from
the island of Hao on the ground of “circumstances of distress in a case of extreme urgency involving elementary
humanitarian considerations affecting the acting organs of
the State”.366 The tribunal unanimously accepted that this
plea was admissible in principle, and by majority that it
was applicable to the facts of one of the two cases. As to
the principle, the tribunal required France to show three
things:

(3) Claims of distress have also been made in cases of
violation of maritime boundaries. For example, in December 1975, after British naval vessels entered Icelandic
territorial waters, the British Government claimed that
the vessels in question had done so in search of “shelter
from severe weather, as they have the right to do under
customary international law”.364 Iceland maintained that
British vessels were in its waters for the sole purpose of
provoking an incident, but did not contest the point that if
the British vessels had been in a situation of distress, they
could enter Icelandic territorial waters.

I presume that the Government of Yugoslavia recognizes that in case
a plane and its occupants are jeopardized, the aircraft may change its
course so as to seek safety, even though such action may result in flying
over Yugoslav territory without prior clearance.363

362 United States of America, Department of State Bulletin
(see footnote 351 above), reproduced in the study prepared by the
Secretariat (see footnote 345 above), para. 144.
363 Study prepared by the Secretariat (see footnote 345 above),
para. 145. The same argument is found in the Memorial of 2 December 1958 submitted by the United States Government to ICJ in relation
to another aerial incident (I.C.J. Pleadings, Aerial Incident of 27 July
1955, pp. 358–359).
364 Official Records of the Security Council, Thirtieth Year, 1866th
meeting, 16 December 1975, para. 24; see the study prepared by the
Secretariat (footnote 345 above), para. 136.
365 There have also been cases involving the violation of a land frontier in order to save the life of a person in danger. See, e.g., the case
of violation of the Austrian border by Italian soldiers in 1862, study
prepared by the Secretariat (footnote 345 above), para. 121.
366 “Rainbow Warrior” (see footnote 46 above), pp. 254–255,
para. 78.

(1) The existence of very exceptional circumstances of extreme
urgency involving medical or other considerations of an elementary
nature, provided always that a prompt recognition of the existence of
those exceptional circumstances is subsequently obtained from the
other interested party or is clearly demonstrated.
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368

Ibid., p. 255, para. 79.
Ibid., p. 263, para. 99.
369 See also articles 39, paragraph 1 (c), 98 and 109, of the Convention.
370 See, e.g., the International Convention for the Prevention of
Pollution of the Sea by Oil, article IV, paragraph 1 (a) of which
provides that the prohibition on the discharge of oil into the sea does
not apply if the discharge takes place “for the purpose of securing
the safety of the ship, preventing damage to the ship or cargo, or saving life at sea”. See also the Convention on the Prevention of Marine
Pollution by Dumping of Wastes and Other Matter, article V, paragraph 1 of which provides that the prohibition on dumping of wastes
does not apply when it is “necessary to secure the safety of human life
or of vessels, aircraft, platforms or other man-made structures at sea
… in any case which constitutes a danger to human life or a real threat
to vessels, aircraft, platforms or other man-made structures at sea, if
dumping appears to be the only way of averting the threat”. See also the
Convention for the Prevention of Marine Pollution by Dumping from
Ships and Aircraft (art. 8, para. 1); and the International Convention for
the Prevention of Pollution from Ships, 1973 (MARPOL Convention),
annex I, regulation 11 (a).

367

(6) Article 24 is limited to cases where human life is at
stake. The tribunal in the “Rainbow Warrior” arbitration
appeared to take a broader view of the circumstances justifying a plea of distress, apparently accepting that a serious health risk would suffice. The problem with extending
article 24 to less than life-threatening situations is where
to place any lower limit. In situations of distress involving
aircraft there will usually be no difficulty in establishing
that there is a threat to life, but other cases present a wide
range of possibilities. Given the context of chapter V and
the likelihood that there will be other solutions available
for cases which are not apparently life-threatening, it does

(5) The plea of distress is also accepted in many treaties as a circumstance justifying conduct which would
otherwise be wrongful. Article 14, paragraph 3, of the
Convention on the Territorial Sea and the Contiguous
Zone permits stopping and anchoring by ships during
their passage through foreign territorial seas insofar as
this conduct is rendered necessary by distress. This provision is repeated in much the same terms in article 18,
paragraph 2, of the United Nations Convention on the Law
of the Sea.369 Similar provisions appear in the international conventions on the prevention of pollution at sea.370

[C]learly these circumstances entirely fail to justify France’s responsibility for the removal of Captain Prieur and from the breach
of its obligations resulting from the failure to return the two officers to Hao (in the case of Major Mafart once the reasons for
their removal had disappeared). There was here a clear breach of its
obligations.368

In fact, the danger to one of the officers, though perhaps
not life-threatening, was real and might have been imminent, and it was not denied by the New Zealand physician
who subsequently examined him. By contrast, in the case
of the second officer, the justifications given (the need
for medical examination on grounds of pregnancy and
the desire to see a dying father) did not justify emergency
action. The lives of the agent and the child were at no
stage threatened and there were excellent medical facilities nearby. The tribunal held that:

(3) The existence of a good faith effort to try to obtain the consent
of New Zealand in terms of the 1986 Agreement.367

(2) The reestablishment of the original situation of compliance
with the assignment in Hao as soon as the reasons of emergency
invoked to justify the repatriation had disappeared.

State responsibility

forbidden any firing on aircraft which flew over Yugoslav
territory without authorization, presuming that, for its
part, the United States Government “would undertake the
steps necessary to prevent these flights, except in the case
of emergency or bad weather, for which arrangements
could be made by agreement between American and
Yugoslav authorities”.362 The reply of the United States
Acting Secretary of State reiterated the assertion that no
United States planes had flown over Yugoslavia intentionally without prior authorization from Yugoslav authorities
“unless forced to do so in an emergency”. However, the
Acting Secretary of State added:
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See Cashin and Lewis v. The King, Canada Law Reports (1935),
p. 103 (even if a vessel enters a port in distress, it is not exempted
from the requirement to report on its voyage). See also the “Rebecca”,
Mexico-United States General Claims Commission, AJIL, vol. 23,
No. 4 (October 1929), p. 860 (vessel entered port in distress; merchandise seized for customs offence: held, entry reasonably necessary in the
circumstances and not a mere matter of convenience; seizure therefore
unlawful); the “May” v. The King, Canada Law Reports (1931), p.
374; the “Queen City” v. The King, ibid., p. 387; and Rex v. Flahaut,
Dominion Law Reports (1935), p. 685 (test of “real and irresistible
distress” applied).
372 See paragraph (9) of the commentary to article 23.

371

(10) Distress can only preclude wrongfulness where the
interests sought to be protected (e.g. the lives of passengers or crew) clearly outweigh the other interests at stake
in the circumstances. If the conduct sought to be excused
endangers more lives than it may save or is otherwise likely to create a greater peril it will not be covered by the plea
of distress. For instance, a military aircraft carrying explosives might cause a disaster by making an emergency
landing, or a nuclear submarine with a serious breakdown
might cause radioactive contamination to a port in which
it sought refuge. Paragraph 2 (b) stipulates that distress
does not apply if the act in question is likely to create a
comparable or greater peril. This is consistent with paragraph 1, which in asking whether the agent had “no other
reasonable way” to save life establishes an objective test.

(9) As in the case of force majeure, a situation which
has been caused or induced by the invoking State is not
one of distress. In many cases the State invoking distress
may well have contributed, even if indirectly, to the situation. Priority should be given to necessary life-saving
measures, however, and under paragraph 2 (a), distress
is only excluded if the situation of distress is due, either
alone or in combination with other factors, to the conduct
of the State invoking it. This is the same formula as that
adopted in respect of article 23, paragraph 2 (a).372

(8) Article 24 only precludes the wrongfulness of conduct so far as it is necessary to avoid the life-threatening
situation. Thus, it does not exempt the State or its agent
from complying with other requirements (national or international), e.g. the requirement to notify arrival to the
relevant authorities, or to give relevant information about
the voyage, the passengers or the cargo.371

(7) Distress may only be invoked as a circumstance precluding wrongfulness in cases where a State agent has
acted to save his or her own life or where there exists a
special relationship between the State organ or agent and
the persons in danger. It does not extend to more general
cases of emergencies, which are more a matter of necessity than distress.

373 Perhaps the classic case of such an abuse was the occupation of
Luxembourg and Belgium by Germany in 1914, which Germany sought
to justify on the ground of necessity. See, in particular, the note presented on 2 August 1914 by the German Minister in Brussels to the Belgian
Minister for Foreign Affairs, in J. B. Scott, ed., Diplomatic Documents
relating to the Outbreak of the European War (New York, Oxford University Press, 1916), part I, pp. 749–750, and the speech in the Reichstag by the German Chancellor von Bethmann-Hollweg, on 4 August
1914, containing the well-known words: wir sind jetzt in der Notwehr;
und Not kennt kein Gebot! (we are in a state of self-defence and necessity knows no law), Jahrbuch des Völkerrechts, vol. III (1916), p. 728.

(3) There is substantial authority in support of the existence of necessity as a circumstance precluding wrongful-

(2) The plea of necessity is exceptional in a number of
respects. Unlike consent (art. 20), self-defence (art. 21)
or countermeasures (art. 22), it is not dependent on the
prior conduct of the injured State. Unlike force majeure
(art. 23), it does not involve conduct which is involuntary
or coerced. Unlike distress (art. 24), necessity consists
not in danger to the lives of individuals in the charge of a
State official but in a grave danger either to the essential
interests of the State or of the international community
as a whole. It arises where there is an irreconcilable conflict between an essential interest on the one hand and an
obligation of the State invoking necessity on the other.
These special features mean that necessity will only
rarely be available to excuse non-performance of an obligation and that it is subject to strict limitations to safeguard against possible abuse.373

(1) The term “necessity” (état de nécessité) is used to
denote those exceptional cases where the only way a State
can safeguard an essential interest threatened by a grave
and imminent peril is, for the time being, not to perform
some other international obligation of lesser weight or urgency. Under conditions narrowly defined in article 25,
such a plea is recognized as a circumstance precluding
wrongfulness.

Commentary

1. Necessity may not be invoked by a State as a
ground for precluding the wrongfulness of an act not
in conformity with an international obligation of that
State unless the act:
(a) is the only way for the State to safeguard an essential interest against a grave and imminent peril;
and
(b) does not seriously impair an essential interest of
the State or States towards which the obligation exists,
or of the international community as a whole.
2. In any case, necessity may not be invoked by a
State as a ground for precluding wrongfulness if:
(a) the international obligation in question excludes
the possibility of invoking necessity; or
(b) the State has contributed to the situation of
necessity.

Article 25. Necessity

The words “comparable or greater peril” must be assessed
in the context of the overall purpose of saving lives.
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not seem necessary to extend the scope of distress beyond
threats to life itself. In situations in which a State agent is
in distress and has to act to save lives, there should however be a certain degree of flexibility in the assessment of
the conditions of distress. The “no other reasonable way”
criterion in article 24 seeks to strike a balance between
the desire to provide some flexibility regarding the choices of action by the agent in saving lives and the need to
confine the scope of the plea having regard to its exceptional character.
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(5) The “Caroline” incident of 1837, though frequently
referred to as an instance of self-defence, really involved
the plea of necessity at a time when the law concerning
the use of force had a quite different basis than it has at
present. In that case, British armed forces entered United
States territory and attacked and destroyed a vessel owned
by United States citizens which was carrying recruits
and military and other material to Canadian insurgents.
In response to the protests by the United States, the British
Minister in Washington, Fox, referred to the “necessity of
self-defence and self-preservation”; the same point was
made by counsel consulted by the British Government,
who stated that “the conduct of the British Authorities”
was justified because it was “absolutely necessary as a
measure of precaution”.375 Secretary of State Webster
replied to Minister Fox that “nothing less than a clear
and absolute necessity can afford ground of justification” for the commission “of hostile acts within the territory of a Power at Peace”, and observed that the British
Government must prove that the action of its forces had
really been caused by “a necessity of self-defence, instant, overwhelming, leaving no choice of means, and no
moment for deliberation”.376 In his message to Congress
of 7 December 1841, President Tyler reiterated that:

The extent of the necessity, which will justify such an appropriation of
the Property of British Subjects, must depend upon the circumstances
of the particular case, but it must be imminent and urgent.374

the Treaties between this Country and Portugal are [not] of so stubborn
and unbending a nature, as to be incapable of modification under any
circumstances whatever, or that their stipulations ought to be so strictly
adhered to, as to deprive the Government of Portugal of the right of using those means, which may be absolutely and indispensably necessary
to the safety, and even to the very existence of the State.

(4) In an Anglo-Portuguese dispute of 1832, the Portuguese Government argued that the pressing necessity
of providing for the subsistence of certain contingents
of troops engaged in quelling internal disturbances had
justified its appropriation of property owned by British
subjects, notwithstanding a treaty stipulation. The British
Government was advised that:

374 Lord McNair, ed., International Law Opinions (Cambridge University Press, 1956), vol. II, Peace, p. 232.
375 See respectively W. R. Manning, ed., Diplomatic Correspondence of the United States: Canadian Relations 1784–1860 (Washington, D.C., Carnegie Endowment for International Peace, 1943),
vol. III, p. 422; and Lord McNair, ed., International Law Opinions
(footnote 374 above), p. 221, at p. 228.
376 British and Foreign State Papers, 1840–1841 (London, Ridgway,
1857), vol. 29, p. 1129.
377 Ibid., 1841–1842, vol. 30, p. 194.

The incident was not closed until 1842, with an exchange
of letters in which the two Governments agreed that “a
strong overpowering necessity may arise when this great
principle may and must be suspended”. “It must be so”,

This Government can never concede to any foreign Government the
power, except in a case of the most urgent and extreme necessity, of
invading its territory, either to arrest the persons or destroy the property
of those who may have violated the municipal laws of such foreign
Government.”377
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Ibid., p. 195. See Secretary of State Webster’s reply on page 201.
Ibid., 1893–1894 (London, HM Stationery Office, 1899), vol. 86,
p. 220; and the study prepared by the Secretariat (see footnote 345
above), para. 155.
380 See footnote 354 above; see also the study prepared by the Secretariat (footnote 345 above), para. 394.
381 Ibid.
382 A case in which the parties to the dispute agreed that very
serious financial difficulties could justify a different mode of
discharging the obligation other than that originally provided for arose in
connection with the enforcement of the arbitral award in Forests of
Central Rhodopia, UNRIAA, vol. III (Sales No. 1949.V.2), p. 1405
(1933); see League of Nations, Official Journal, 15th Year, No. 11
(part I) (November 1934), p. 1432.

378

In its view, compliance with an international obligation
must be “self-destructive” for the wrongfulness of the
conduct not in conformity with the obligation to be precluded.382

It would be a manifest exaggeration to admit that the payment (or the
contracting of a loan for the payment) of the relatively small sum of
6 million francs due to the Russian claimants would have imperilled
the existence of the Ottoman Empire or seriously endangered its internal or external situation.381

It considered, however, that:

The exception of force majeure, invoked in the first place, is arguable in
international public law, as well as in private law; international law must
adapt itself to political exigencies. The Imperial Russian Government
expressly admits ... that the obligation for a State to execute treaties
may be weakened “if the very existence of the State is endangered, if
observation of the international duty is ... self-destructive”.380

(7) In the Russian Indemnity case, the Government of
the Ottoman Empire, to justify its delay in paying its debt
to the Russian Government, invoked among other reasons
the fact that it had been in an extremely difficult financial situation, which it described as “force majeure” but
which was more like a state of necessity. The arbitral tribunal accepted the plea in principle:

(6) In the Russian Fur Seals controversy of 1893, the
“essential interest” to be safeguarded against a “grave and
imminent peril” was the natural environment in an area
not subject to the jurisdiction of any State or to any international regulation. Facing the danger of extermination of
a fur seal population by unrestricted hunting, the Russian
Government issued a decree prohibiting sealing in an area
of the high seas. In a letter to the British Ambassador dated
12 February (24 February) 1893, the Russian Minister for
Foreign Affairs explained that the action had been taken
because of the “absolute necessity of immediate provisional measures” in view of the imminence of the hunting
season. He “emphasize[d] the essentially precautionary
character of the above-mentioned measures, which were
taken under the pressure of exceptional circumstances”379
and declared his willingness to conclude an agreement
with the British Government with a view to a longer-term
settlement of the question of sealing in the area.

added Lord Ashburton, the British Government’s ad hoc
envoy to Washington, “for the shortest possible period
during the continuance of an admitted overruling necessity, and strictly confined within the narrowest limits imposed by that necessity”.378

State responsibility

ness. It has been invoked by States and has been dealt with
by a number of international tribunals. In these cases the
plea of necessity has been accepted in principle, or at least
not rejected.
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383 Société commerciale de Belgique, Judgment, 1939, P.C.I.J.,
Series A/B, No. 78, p. 160.
384 P.C.I.J., Series C, No. 87, pp. 141 and 190; study prepared by the
Secretariat (footnote 345 above), para. 278. See generally paragraphs
276–287 for the Greek arguments relative to the state of necessity.
385 See footnote 383 above; and the study prepared by the Sec-retariat (footnote 345 above), para. 288. See also the Serbian Loans case,
where the positions of the parties and the Court on the point were very
similar (footnote 355 above); the French Company of Venezuelan
Railroads case (footnote 178 above) p. 353; and the study prepared
by the Secretariat (footnote 345 above), paras. 263–268 and 385–386.
In his separate opinion in the Oscar Chinn case, Judge Anzilotti
accepted the principle that “necessity may excuse the non-observance
of international obligations”, but denied its applicability on the facts
(Judgment, 1934, P.C.I.J., Series A/B, No. 63, p. 65, at pp. 112–114).
386 The “Torrey Canyon”, Cmnd. 3246 (London, HM Stationery Office, 1967).
387 International Convention relating to Intervention on the High
Seas in Cases of Oil Pollution Casualties.
388 “Rainbow Warrior” (see footnote 46 above), p. 254. In Libyan
Arab Foreign Investment Company and The Republic of Burundi
(see footnote 358 above), p. 319, the tribunal declined to comment
on the appropriateness of codifying the doctrine of necessity, noting
that the measures taken by Burundi did not appear to have been the
only means of safeguarding an essential interest “against a grave and
imminent peril”.

(11) By contrast, in the Gabčíkovo-Nagymaros Project
case, ICJ carefully considered an argument based on the
Commission’s draft article (now article 25), expressly
accepting the principle while at the same time rejecting
its invocation in the circumstances of that case. As to the

(10) In the “Rainbow Warrior” arbitration, the arbitral
tribunal expressed doubt as to the existence of the excuse
of necessity. It noted that the Commission’s draft article “allegedly authorizes a State to take unlawful action
invoking a state of necessity” and described the Commission’s proposal as “controversial”.388

(9) In March 1967 the Liberian oil tanker Torrey
Canyon went aground on submerged rocks off the coast of
Cornwall outside British territorial waters, spilling large
amounts of oil which threatened the English coastline.
After various remedial attempts had failed, the British
Government decided to bomb the ship to burn the remaining oil. This operation was carried out successfully.
The British Government did not advance any legal justification for its conduct, but stressed the existence of a
situation of extreme danger and claimed that the decision to bomb the ship had been taken only after all other
means had failed.386 No international protest resulted.
A convention was subsequently concluded to cover future
cases where intervention might prove necessary to avert
serious oil pollution.387

389 Gabčíkovo-Nagymaros Project (see footnote 27 above), pp. 40–
41, paras. 51–52.
390 Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the
Court, Judgment, I.C.J. Reports 1998, p. 432.
391 Ibid., p. 443, para. 20. For the European Community protest of
10 March 1995, asserting that the arrest “cannot be justified by any
means”, see Memorial of Spain (Jurisdiction of the Court), I.C.J.
Pleadings, Fisheries Jurisdiction (Spain v. Canada), p. 17, at p. 38,
para. 15.
392 Fisheries Jurisdiction (see footnote 390 above), p. 443, para. 20.
See also the Canadian Counter-Memorial (29 February 1996), I.C.J.
Pleadings (footnote 391 above), paras. 17–45.
393 By an Agreed Minute between Canada and the European Community, Canada undertook to repeal the regulations applying the 1994 Act
to Spanish and Portuguese vessels in the NAFO area and to release the
Estai. The parties expressly maintained “their respective positions on
the conformity of the amendment of 25 May 1994 to Canada’s Coastal
Fisheries Protection Act, and subsequent regulations, with customary
international law and the NAFO Convention” and reserved “their ability to preserve and defend their rights in conformity with international
law”. See Canada-European Community: Agreed Minute on the Con-

(12) The plea of necessity was apparently an issue in
the Fisheries Jurisdiction case.390 Regulatory measures
taken to conserve straddling stocks had been taken by the
Northwest Atlantic Fisheries Organization (NAFO) but
had, in Canada’s opinion, proved ineffective for various
reasons. By the Coastal Fisheries Protection Act 1994,
Canada declared that the straddling stocks of the Grand
Banks were “threatened with extinction”, and asserted
that the purpose of the Act and regulations was “to enable
Canada to take urgent action necessary to prevent further
destruction of those stocks and to permit their rebuilding”. Canadian officials subsequently boarded and seized
a Spanish fishing ship, the Estai, on the high seas, leading
to a conflict with the European Union and with Spain.
The Spanish Government denied that the arrest could be
justified by concerns as to conservation “since it violates
the established provisions of the NAFO Convention [Convention on Future Multilateral Cooperation in the Northwest Atlantic Fisheries] to which Canada is a party”.391
Canada disagreed, asserting that “the arrest of the Estai
was necessary in order to put a stop to the overfishing of
Greenland halibut by Spanish fishermen”.392 The Court
held that it had no jurisdiction over the case.393

... In the present case, the following basic conditions ... are relevant: it
must have been occasioned by an “essential interest” of the State which
is the author of the act conflicting with one of its international obligations; that interest must have been threatened by a “grave and imminent
peril”; the act being challenged must have been the “only means” of
safeguarding that interest; that act must not have “seriously impair[ed]
an essential interest” of the State towards which the obligation existed;
and the State which is the author of that act must not have “contributed
to the occurrence of the state of necessity”. Those conditions reflect
customary international law. 389

Thus, according to the Commission, the state of necessity can only be
invoked under certain strictly defined conditions which must be cumulatively satisfied; and the State concerned is not the sole judge of
whether those conditions have been met.

The Court considers ... that the state of necessity is a ground recognized by customary international law for precluding the wrongfulness
of an act not in conformity with an international obligation. It observes
moreover that such ground for precluding wrongfulness can only be accepted on an exceptional basis. The International Law Commission was
of the same opinion when it explained that it had opted for a negative
form of words ...

principle itself, the Court noted that the parties had both
relied on the Commission’s draft article as an appropriate
formulation, and continued:
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(8) In Société commerciale de Belgique,383 the Greek
Government owed money to a Belgian company under
two arbitral awards. Belgium applied to PCIJ for a declaration that the Greek Government, in refusing to carry
out the awards, was in breach of its international obligations. The Greek Government pleaded the country’s serious budgetary and monetary situation.384 The Court noted
that it was not within its mandate to declare whether the
Greek Government was justified in not executing the arbitral awards. However, the Court implicitly accepted the
basic principle, on which the two parties were in agreement.385
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(14) On balance, State practice and judicial decisions
support the view that necessity may constitute a circumstance precluding wrongfulness under certain very limited conditions, and this view is embodied in article 25. The
cases show that necessity has been invoked to preclude
the wrongfulness of acts contrary to a broad range of obligations, whether customary or conventional in origin.396
It has been invoked to protect a wide variety of interests,
including safeguarding the environment, preserving the
very existence of the State and its people in time of public emergency, or ensuring the safety of a civilian population. But stringent conditions are imposed before any
such plea is allowed. This is reflected in article 25. In particular, to emphasize the exceptional nature of necessity
and concerns about its possible abuse, article 25 is cast
in negative language (“Necessity may not be invoked …
unless”).397 In this respect it mirrors the language of article 62 of the 1969 Vienna Convention dealing with fundamental change of circumstances. It also mirrors that
language in establishing, in paragraph 1, two conditions
without which necessity may not be invoked and excluding, in paragraph 2, two situations entirely from the scope
of the excuse of necessity.398

servation and Management of Fish Stocks (Brussels, 20 April 1995),
ILM, vol. 34, No. 5 (September 1995), p. 1260. See also the Agreement for the Implementation of the Provisions of the United Nations
Convention on the Law of the Sea of 10 December 1982 relating to the
Conservation and Management of Straddling Fish Stocks and Highly
Migratory Fish Stocks.
394 See B. Ayala, De jure et officiis bellicis et disciplina militari,
libri tres (1582) (Washington, D.C., Carnegie Institution, 1912), vol.
II, p. 135; A. Gentili, De iure belli, libri tres (1612) (Oxford, Clarendon
Press, 1933), vol. II, p. 351; H. Grotius, De jure belli ac pacis, libri
tres (1646) (Oxford, Clarendon Press, 1925), vol. II, pp. 193 et seq.;
S. Pufendorf, De jure naturae et gentium, libri octo (1688) (Oxford,
Clarendon Press, 1934), vol. II, pp. 295–296; C. Wolff, Jus gentium
methodo scientifica pertractatum (1764) (Oxford, Clarendon Press,
1934), pp. 173–174; and E. de Vattel, The Law of Nations or the Principles of Natural Law (1758) (Washington, D.C., Carnegie Institution,
1916), vol. III, p. 149.
395 For a review of the earlier doctrine, see Yearbook … 1980, vol.
II (Part Two), pp. 47–49; see also P. A. Pillitu, Lo stato di necessità
nel diritto internazionale (University of Perugia/Editrice Licosa, 1981);
J. Barboza, “Necessity (revisited) in international law”, Essays in International Law in Honour of Judge Manfred Lachs, J. Makarczyk, ed.
(The Hague, Martinus Nijhoff, 1984), p. 27; and R. Boed, “State of
necessity as a justification for internationally wrongful conduct”, Yale
Human Rights and Development Law Journal, vol. 3 (2000), p. 1.
396 Generally on the irrelevance of the source of the obligation
breached, see article 12 and commentary.
397 This negative formulation was referred to by ICJ in the GabčíkovoNagymaros Project case (see footnote 27 above), p. 40, para. 51.
398 A further exclusion, common to all the circumstances precluding
wrongfulness, concerns peremptory norms (see article 26 and commentary).
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399 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 42,
para. 54.
400 Ibid., pp. 42–43, para. 55.
401 Ibid., p. 40, para. 51.

(17) The second condition for invoking necessity, set out
in paragraph 1 (b), is that the conduct in question must
not seriously impair an essential interest of the other State
or States concerned, or of the international community as

(16) It is not sufficient for the purposes of paragraph 1
(a) that the peril is merely apprehended or contingent. It
is true that in questions relating, for example, to conservation and the environment or to the safety of large structures, there will often be issues of scientific uncertainty
and different views may be taken by informed experts on
whether there is a peril, how grave or imminent it is and
whether the means proposed are the only ones available
in the circumstances. By definition, in cases of necessity
the peril will not yet have occurred. In the GabčíkovoNagymaros Project case the Court noted that the invoking
State could not be the sole judge of the necessity,401 but a
measure of uncertainty about the future does not necessarily disqualify a State from invoking necessity, if the peril
is clearly established on the basis of the evidence reasonably available at the time.

Moreover, the course of action taken must be the “only
way” available to safeguard that interest. The plea is
excluded if there are other (otherwise lawful) means available, even if they may be more costly or less convenient.
Thus, in the Gabčíkovo-Nagymaros Project case, the
Court was not convinced that the unilateral suspension
and abandonment of the Project was the only course open
in the circumstances, having regard in particular to the
amount of work already done and the money expended
on it, and the possibility of remedying any problems by
other means.400 The word “way” in paragraph 1 (a) is not
limited to unilateral action but may also comprise other
forms of conduct available through cooperative action
with other States or through international organizations
(for example, conservation measures for a fishery taken
through the competent regional fisheries agency). Moreover, the requirement of necessity is inherent in the plea:
any conduct going beyond what is strictly necessary for
the purpose will not be covered.

That does not exclude ... that a “peril” appearing in the long term might
be held to be “imminent” as soon as it is established, at the relevant
point in time, that the realization of that peril, however far off it might
be, is not thereby any less certain and inevitable.399

(15) The first condition, set out in paragraph 1 (a), is
that necessity may only be invoked to safeguard an essential interest from a grave and imminent peril. The extent
to which a given interest is “essential” depends on all the
circumstances, and cannot be prejudged. It extends to particular interests of the State and its people, as well as of
the international community as a whole. Whatever the interest may be, however, it is only when it is threatened by
a grave and imminent peril that this condition is satisfied.
The peril has to be objectively established and not merely
apprehended as possible. In addition to being grave, the
peril has to be imminent in the sense of proximate. However, as the Court in the Gabčíkovo-Nagymaros Project
case said:

State responsibility

(13) The existence and limits of a plea of necessity have
given rise to a long-standing controversy among writers.
It was for the most part explicitly accepted by the early
writers, subject to strict conditions.394 In the nineteenth
century, abuses of necessity associated with the idea of
“fundamental rights of States” led to a reaction against
the doctrine. During the twentieth century, the number of
writers opposed to the concept of state of necessity in international law increased, but the balance of doctrine has
continued to favour the existence of the plea.395
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405 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 46,
para. 57.

402 In the Gabčíkovo-Nagymaros Project case ICJ affirmed the
need to take into account any countervailing interest of the other State
concerned (see footnote 27 above), p. 46, para. 58.
403 Barcelona Traction (see footnote 25 above), p. 32, para. 33.
404 See, e.g., third preambular paragraph of the Convention on the
Prevention and Punishment of Crimes against Internationally Protected
Persons, including Diplomatic Agents; fourth preambular paragraph
of the International Convention Against the Taking of Hostages; fifth
preambular paragraph of the Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation; third preambular
paragraph of the Convention on the Safety of United Nations and
Associated Personnel; tenth preambular paragraph of the International
Convention for the Suppression of Terrorist Bombings; ninth preambular paragraph of the Rome Statute of the International Criminal Court;
and ninth preambular paragraph of the International Convention for the
Suppression of the Financing of Terrorism.

(20) According to paragraph 2 (b), necessity may not
be relied on if the responsible State has contributed to the
situation of necessity. Thus, in the Gabčíkovo-Nagymaros
Project case, ICJ considered that because Hungary had
“helped, by act or omission to bring about” the situation
of alleged necessity, it could not then rely on that situation as a circumstance precluding wrongfulness.405 For a
plea of necessity to be precluded under paragraph 2 (b),
the contribution to the situation of necessity must be sufficiently substantial and not merely incidental or peripheral. Paragraph 2 (b) is phrased in more categorical terms
than articles 23, paragraph 2 (a), and 24, paragraph 2 (a),
because necessity needs to be more narrowly confined.

(19) Over and above the conditions in paragraph 1,
paragraph 2 lays down two general limits to any invocation of necessity. This is made clear by the use of the
words “in any case”. Paragraph 2 (a) concerns cases
where the international obligation in question explicitly
or implicitly excludes reliance on necessity. Thus, certain
humanitarian conventions applicable to armed conflict
expressly exclude reliance on military necessity. Others
while not explicitly excluding necessity are intended to
apply in abnormal situations of peril for the responsible
State and plainly engage its essential interests. In such a
case the non-availability of the plea of necessity emerges
clearly from the object and the purpose of the rule.

(18) As a matter of terminology, it is sufficient to use the
phrase “international community as a whole” rather than
“international community of States as a whole”, which
is used in the specific context of article 53 of the 1969
Vienna Convention. The insertion of the words “of States”
in article 53 of the Convention was intended to stress the
paramountcy that States have over the making of international law, including especially the establishment of
norms of a peremptory character. On the other hand, ICJ
used the phrase “international community as a whole” in
the Barcelona Traction case,403 and it is frequently used
in treaties and other international instruments in the same
sense as in paragraph 1(b).404

406 For example, in 1960 Belgium invoked necessity to justify its
military intervention in the Congo. The matter was discussed in the
Security Council but not in terms of the plea of necessity as such.
See Official Records of the Security Council, Fifteenth Year, 873rd
meeting, 13–14 July 1960, paras. 144, 182 and 192; 877th meeting,
20–21 July 1960, paras. 31 et seq. and para. 142; 878th meeting,
21 July 1960, paras. 23 and 65; and 879th meeting, 21–22 July 1960,
paras. 80 et seq. and paras. 118 and 151. For the “Caroline” incident,
see above, paragraph (5).
407 See also article 26 and commentary for the general exclusion
of the scope of circumstances precluding wrongfulness of conduct in
breach of a peremptory norm.
408 See, e.g., article 23 (g) of the Regulations respecting the Laws
and Customs of War on Land (annexed to the Hague Conventions II of
1899 and IV of 1907), which prohibits the destruction of enemy property “unless such destruction or seizure be imperatively demanded by the
necessities of war”. Similarly, article 54, paragraph 5, of the Protocol
Additional to the Geneva Conventions of 12 August 1949, and relating
to the protection of victims of international armed conflicts (Protocol I),
appears to permit attacks on objects indispensable to the survival of the
civilian population if “imperative military necessity” so requires.
409 See, e.g., M. Huber, “Die Kriegsrechtlichen Verträge und die
Kriegsraison”, Zeitschrift für Völkerrecht, vol. VII (1913), p. 351;
D. Anzilotti, Corso di diritto internazionale (Rome, Athenaeum, 1915),
vol. III, p. 207; C. De Visscher, “Les lois de la guerre et la théorie de
la nécessité”, RGDIP, vol. 24 (1917), p. 74; N. C. H. Dunbar, “Military
necessity in war crimes trials”, BYBIL, 1952, vol. 29, p. 442; C. Greenwood, “Historical development and legal basis”, The Handbook of
Humanitarian Law in Armed Conflicts, D. Fleck, ed. (Oxford University Press, 1995), p. 1, at pp. 30–33; and Y. Dinstein, “Military necessity”,
Encyclopedia of Public International Law, R. Bernhardt, ed. (Amsterdam, Elsevier, 1997), vol. 3, pp. 395–397.

(1) In accordance with article 53 of the 1969 Vienna
Convention, a treaty which conflicts with a peremptory
norm of general international law is void. Under article
64, an earlier treaty which conflicts with a new peremp-

Commentary

Nothing in this chapter precludes the wrongfulness
of any act of a State which is not in conformity with an
obligation arising under a peremptory norm of general international law.

Article 26. Compliance with peremptory norms

(21) As embodied in article 25, the plea of necessity is
not intended to cover conduct which is in principle regulated by the primary obligations. This has a particular importance in relation to the rules relating to the use of force
in international relations and to the question of “military
necessity”. It is true that in a few cases, the plea of necessity has been invoked to excuse military action abroad, in
particular in the context of claims to humanitarian intervention.406 The question whether measures of forcible humanitarian intervention, not sanctioned pursuant to Chapters VII or VIII of the Charter of the United Nations, may
be lawful under modern international law is not covered
by article 25.407 The same thing is true of the doctrine of
“military necessity” which is, in the first place, the underlying criterion for a series of substantive rules of the law
of war and neutrality, as well as being included in terms in
a number of treaty provisions in the field of international
humanitarian law.408 In both respects, while considerations akin to those underlying article 25 may have a role,
they are taken into account in the context of the formulation and interpretation of the primary obligations.409
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a whole (see paragraph (18) below). In other words, the
interest relied on must outweigh all other considerations,
not merely from the point of view of the acting State but
on a reasonable assessment of the competing interests,
whether these are individual or collective.402
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(3) Where there is an apparent conflict between primary
obligations, one of which arises for a State directly under a peremptory norm of general international law, it is
evident that such an obligation must prevail. The processes of interpretation and application should resolve such
questions without any need to resort to the secondary
rules of State responsibility. In theory, one might envisage a conflict arising on a subsequent occasion between a
treaty obligation, apparently lawful on its face and innocent in its purpose, and a peremptory norm. If such a case
were to arise it would be too much to invalidate the treaty
as a whole merely because its application in the given case
was not foreseen. But in practice such situations seem not
to have occurred.412 Even if they were to arise, peremptory norms of general international law generate strong
interpretative principles which will resolve all or most
apparent conflicts.

The Commission did not, however, propose with any specific articles on this question, apart from articles 53 and
64 themselves.

The same principle is applicable where circumstances arise subsequent
to the conclusion of a treaty, bringing into play an existing rule of international law which was not relevant to the situation as it existed at the
time of the conclusion of the treaty.411

A treaty obligation the observance of which is incompatible a new
rule or prohibition of international law in the nature of jus cogens will
justify (and require) non-observance of any treaty obligation involving
such incompatibility …

(2) Sir Gerald Fitzmaurice as Special Rapporteur on the
Law of Treaties treated this question on the basis of an
implied condition of “continued compatibility with international law”, noting that:

410 See also article 44, paragraph 5, which provides that in cases
falling under article 53, no separation of the provisions of the treaty is
permitted.
411 Fourth report on the law of treaties, Yearbook … 1959 (see
footnote 307 above), p. 46. See also S. Rosenne, Breach of Treaty
(Cambridge, Grotius, 1985), p. 63.
412 For a possible analogy, see the remarks of Judge ad hoc
Lauterpacht in Application of the Convention on the Prevention and
Punishment of the Crime of Genocide, Provisional Measures, Order of
13 September 1993, I.C.J. Reports 1993, p. 325, at pp. 439–441. ICJ did
not address these issues in its order.
413 As ICJ noted in its decision in the case concerning the Application of the Convention on the Prevention and Punishment of the Crime
of Genocide, “in no case could one breach of the Convention serve as
an excuse for another” (Counter-Claims, Order of 17 December 1997,
I.C.J. Reports 1997, p. 243, at p. 258, para. 35).

(4) It is, however, desirable to make it clear that the
circumstances precluding wrongfulness in chapter V of
Part One do not authorize or excuse any derogation from
a peremptory norm of general international law. For example, a State taking countermeasures may not derogate
from such a norm: for example, a genocide cannot justify
a counter-genocide.413 The plea of necessity likewise cannot excuse the breach of a peremptory norm. It would be
possible to incorporate this principle expressly in each of
the articles of chapter V, but it is both more economical
and more in keeping with the overriding character of this
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414 For convenience, this limitation is spelled out again in the context
of countermeasures in Part Three, chapter II. See article 50 and commentary, paras. (9) and (10).
415 See, e.g., the decisions of the International Tribunal for the Former
Yugoslavia in case IT-95-17/1-T, Prosecutor v. Furundzija, judgement
of 10 December 1998; ILM, vol. 38, No. 2 (March 1999), p. 317, and
of the British House of Lords in Regina v. Bow Street Metropolitan
Stipendiary Magistrate and Others, ex parte Pinochet Ugarte (No. 3),
ILR, vol. 119. Cf. Legality of the Threat or Use of Nuclear Weapons
(footnote 54 above), p. 257, para. 79.
416 Cf. East Timor (footnote 54 above).
417 See paragraph (4) of the commentary to article 45.
418 See paragraphs (4) to (7) of the commentary to article 20.

(b) the question of compensation for any material
loss caused by the act in question.

(a) compliance with the obligation in question, if
and to the extent that the circumstance precluding
wrongfulness no longer exists;

The invocation of a circumstance precluding wrongfulness in accordance with this chapter is without prejudice to:

Article 27. Consequences of invoking a circumstance
precluding wrongfulness

(6) In accordance with article 26, circumstances precluding wrongfulness cannot justify or excuse a breach
of a State’s obligations under a peremptory rule of general
international law. Article 26 does not address the prior issue whether there has been such a breach in any given
case. This has particular relevance to certain articles in
chapter V. One State cannot dispense another from the
obligation to comply with a peremptory norm, e.g. in relation to genocide or torture, whether by treaty or otherwise.417 But in applying some peremptory norms the consent of a particular State may be relevant. For example, a
State may validly consent to a foreign military presence
on its territory for a lawful purpose. Determining in which
circumstances consent has been validly given is again a
matter for other rules of international law and not for the
secondary rules of State responsibility.418

(5) The criteria for identifying peremptory norms of
general international law are stringent. Article 53 of the
1969 Vienna Convention requires not merely that the norm
in question should meet all the criteria for recognition as
a norm of general international law, binding as such, but
further that it should be recognized as having a peremptory character by the international community of States
as a whole. So far, relatively few peremptory norms have
been recognized as such. But various tribunals, national
and international, have affirmed the idea of peremptory
norms in contexts not limited to the validity of treaties.415
Those peremptory norms that are clearly accepted and
recognized include the prohibitions of aggression, genocide, slavery, racial discrimination, crimes against humanity and torture, and the right to self-determination.416

class of norms to deal with the basic principle separately.
Hence, article 26 provides that nothing in chapter V can
preclude the wrongfulness of any act of a State which is
not in conformity with an obligation arising under a peremptory norm of general international law.414

State responsibility

tory norm becomes void and terminates.410 The question
is what implications these provisions may have for the
matters dealt with in chapter V.
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Commentary

(2) Within the sphere of State responsibility, the consequences which arise by virtue of an internationally
wrongful act of a State may be specifically provided for in
such terms as to exclude other consequences, in whole or
421 Ibid., p. 39, para. 48. A separate issue was that of accounting
for accrued costs associated with the Project (ibid., p. 81, paras. 152–
153).
422 1969 Vienna Convention, art. 60.

419 “Rainbow Warrior” (see footnote 46 above), pp. 251–252,
para. 75.
420 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 63,
para 101; see also page 38, para. 47.

(1) Whereas Part One of the articles defines the general
conditions necessary for State responsibility to arise, Part
Two deals with the legal consequences for the responsible
State. It is true that a State may face legal consequences
of conduct which is internationally wrongful outside the
sphere of State responsibility. For example, a material
breach of a treaty may give an injured State the right to
terminate or suspend the treaty in whole or in part.422 The
focus of Part Two, however, is on the new legal relationship which arises upon the commission by a State of an internationally wrongful act. This constitutes the substance
or content of the international responsibility of a State
under the articles.

CONTENT OF THE INTERNATIONAL
RESPONSIBILITY OF A STATE

PART TWO

(6) Subparagraph (b) does not attempt to specify in what
circumstances compensation should be payable. Generally, the range of possible situations covered by chapter V
is such that to lay down a detailed regime for compensation is not appropriate. It will be for the State invoking a
circumstance precluding wrongfulness to agree with any
affected States on the possibility and extent of compensation payable in a given case.

(4) Subparagraph (b) of article 27 is a reservation as to
questions of possible compensation for damage in cases
covered by chapter V. Although the article uses the term

(3) This principle was affirmed by the tribunal in the
“Rainbow Warrior” arbitration,419 and even more clearly by ICJ in the Gabčíkovo-Nagymaros Project case. In
considering Hungary’s argument that the wrongfulness
of its conduct in discontinuing work on the Project was
precluded by a state of necessity, the Court remarked that
“[a]s soon as the state of necessity ceases to exist, the duty
to comply with treaty obligations revives”.420 It may be
that the particular circumstances precluding wrongfulness
are, at the same time, a sufficient basis for terminating the
underlying obligation. Thus, a breach of a treaty justifying
countermeasures may be “material” in terms of article 60
of the 1969 Vienna Convention and permit termination of
the treaty by the injured State. Conversely, the obligation
may be fully reinstated or its operation fully restored in
principle, but modalities for resuming performance may
need to be settled. These are not matters which article 27
can resolve, other than by providing that the invocation of
circumstances precluding wrongfulness is without prejudice to “compliance with the obligation in question, if and
to the extent that the circumstance precluding wrongfulness no longer exists”. Here “compliance with the obligation in question” includes cessation of the wrongful
conduct.

(2) Subparagraph (a) of article 27 addresses the question of what happens when a condition preventing compliance with an obligation no longer exists or gradually
ceases to operate. It makes it clear that chapter V has a
merely preclusive effect. When and to the extent that a circumstance precluding wrongfulness ceases, or ceases to
have its preclusive effect for any reason, the obligation in
question (assuming it is still in force) will again have to be
complied with, and the State whose earlier non-compliance was excused must act accordingly. The words “and
to the extent” are intended to cover situations in which the
conditions preventing compliance gradually lessen and
allow for partial performance of the obligation.

(5) Subparagraph (b) is a proper condition, in certain
cases, for allowing a State to rely on a circumstance precluding wrongfulness. Without the possibility of such
recourse, the State whose conduct would otherwise be
unlawful might seek to shift the burden of the defence of
its own interests or concerns onto an innocent third State.
This principle was accepted by Hungary in invoking the
plea of necessity in the Gabčíkovo-Nagymaros Project
case. As ICJ noted, “Hungary expressly acknowledged
that, in any event, such a state of necessity would not
exempt it from its duty to compensate its partner”.421

“compensation”, it is not concerned with compensation
within the framework of reparation for wrongful conduct,
which is the subject of article 34. Rather, it is concerned
with the question whether a State relying on a circumstance precluding wrongfulness should nonetheless be
expected to make good any material loss suffered by any
State directly affected. The reference to “material loss”
is narrower than the concept of damage elsewhere in the
articles: article 27 concerns only the adjustment of losses
that may occur when a party relies on a circumstance covered by chapter V.
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(1) Article 27 is a without prejudice clause dealing
with certain incidents or consequences of invoking circumstances precluding wrongfulness under chapter V.
It deals with two issues. First, it makes it clear that circumstances precluding wrongfulness do not as such affect
the underlying obligation, so that if the circumstance no
longer exists the obligation regains full force and effect.
Secondly, it refers to the possibility of compensation in
certain cases. Article 27 is framed as a without prejudice
clause because, as to the first point, it may be that the
effect of the facts which disclose a circumstance precluding wrongfulness may also give rise to the termination of
the obligation and, as to the second point, because it is not
possible to specify in general terms when compensation
is payable.
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423 On the lex specialis principle in relation to State responsibility,
see article 55 and commentary.

(2) Within chapter I, article 28 is an introductory article, affirming the principle that legal consequences are

(1) Chapter I of Part Two comprises six articles, which
define in general terms the legal consequences of an internationally wrongful act of a State. Individual breaches
of international law can vary across a wide spectrum from
the comparatively trivial or minor up to cases which imperil the survival of communities and peoples, the territorial integrity and political independence of States and the
environment of whole regions. This may be true whether
the obligations in question are owed to one other State
or to some or all States or to the international community as a whole. But over and above the gravity or effects
of individual cases, the rules and institutions of State responsibility are significant for the maintenance of respect
for international law and for the achievement of the goals
which States advance through law-making at the international level.

Commentary

GENERAL PRINCIPLES

CHAPTER I

(3) Part Two consists of three chapters. Chapter I sets
out certain general principles and specifies more precisely the scope of Part Two. Chapter II focuses on the forms
of reparation (restitution, compensation, satisfaction) and
the relations between them. Chapter III deals with the special situation which arises in case of a serious breach of an
obligation arising under a peremptory norm of general international law, and specifies certain legal consequences
of such breaches, both for the responsible State and for
other States.

(3) Article 28 does not exclude the possibility that an
internationally wrongful act may involve legal consequences in the relations between the State responsible for
that act and persons or entities other than States. This follows from article 1, which covers all international obligations of the State and not only those owed to other States.
Thus, State responsibility extends, for example, to human
rights violations and other breaches of international law
where the primary beneficiary of the obligation breached
is not a State. However, while Part One applies to all the
cases in which an internationally wrongful act may be
committed by a State, Part Two has a more limited scope.
It does not apply to obligations of reparation to the extent

(2) The core legal consequences of an internationally
wrongful act set out in Part Two are the obligations of the
responsible State to cease the wrongful conduct (art. 30)
and to make full reparation for the injury caused by the
internationally wrongful act (art. 31). Where the internationally wrongful act constitutes a serious breach by the
State of an obligation arising under a peremptory norm
of general international law, the breach may entail further
consequences both for the responsible State and for other
States. In particular, all States in such cases have obligations to cooperate to bring the breach to an end, not to
recognize as lawful the situation created by the breach and
not to render aid or assistance to the responsible State in
maintaining the situation so created (arts. 40–41).

(1) Article 28 serves an introductory function for Part
Two and is expository in character. It links the provisions
of Part One which define when the international responsibility of a State arises with the provisions of Part Two
which set out the legal consequences which responsibility
for an internationally wrongful act involves.

Commentary

The international responsibility of a State which is
entailed by an internationally wrongful act in accordance with the provisions of Part One involves legal consequences as set out in this Part.

Article 28. Legal consequences of an internationally
wrongful act

(d) The nature or extent of the reparation to be made for the breach
of an international obligation.

(c) The existence of any fact which, if established, would constitute
a breach of an international obligation;

Part One of the articles sets out the general legal rules
applicable to the question identified in subparagraph (c),
while Part Two does the same for subparagraph (d).
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entailed whenever there is an internationally wrongful act
of a State. Article 29 indicates that these consequences are
without prejudice to, and do not supplant, the continued
obligation of the responsible State to perform the obligation breached. This point is carried further by article 30,
which deals with the obligation of cessation and assurances or guarantees of non-repetition. Article 31 sets out
the general obligation of reparation for injury suffered in
consequence of a breach of international law by a State.
Article 32 makes clear that the responsible State may not
rely on its internal law to avoid the obligations of cessation and reparation arising under Part Two. Finally, article 33 specifies the scope of the Part, both in terms of the
States to which obligations are owed and also in terms
of certain legal consequences which, because they accrue
directly to persons or entities other than States, are not
covered by Parts Two or Three of the articles.

State responsibility

in part.423 In the absence of any specific provision, however, international law attributes to the responsible State
new obligations, and in particular the obligation to make
reparation for the harmful consequences flowing from
that act. The close link between the breach of an international obligation and its immediate legal consequence
in the obligation of reparation was recognized in article 36, paragraph 2, of the PCIJ Statute, which was carried over without change as Article 36, paragraph 2, of
the ICJ Statute. In accordance with article 36, paragraph 2, States parties to the Statute may recognize as
compulsory the Court’s jurisdiction, inter alia, in all legal
disputes concerning:
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See footnote 422 above.
425 Indeed, in the Gabčíkovo-Nagymaros Project case, ICJ held that
continuing material breaches by both parties did not have the effect of
terminating the 1977 Treaty on the Construction and Operation of the
Gabčíkovo-Nagymaros Barrage System (see footnote 27 above), p. 68,
para. 114.

424

(3) It is true that in some situations the ultimate effect
of a breach of an obligation may be to put an end to the
obligation itself. For example, a State injured by a material breach of a bilateral treaty may elect to terminate
the treaty.424 But as the relevant provisions of the 1969
Vienna Convention make clear, the mere fact of a breach
and even of a repudiation of a treaty does not terminate
the treaty.425 It is a matter for the injured State to react
to the breach to the extent permitted by the Convention.
The injured State may have no interest in terminating the
treaty as distinct from calling for its continued performance. Where a treaty is duly terminated for breach, the
termination does not affect legal relationships which have
accrued under the treaty prior to its termination, includ-

(2) Article 29 states the general principle that the legal
consequences of an internationally wrongful act do not
affect the continued duty of the State to perform the obligation it has breached. As a result of the internationally
wrongful act, a new set of legal relations is established
between the responsible State and the State or States to
whom the international obligation is owed. But this does
not mean that the pre-existing legal relation established
by the primary obligation disappears. Even if the responsible State complies with its obligations under Part Two
to cease the wrongful conduct and to make full reparation for the injury caused, it is not relieved thereby of the
duty to perform the obligation breached. The continuing
obligation to perform an international obligation, notwithstanding a breach, underlies the concept of a continuing
wrongful act (see article 14) and the obligation of cessation (see subparagraph (a) of article 30).

(1) Where a State commits a breach of an international
obligation, questions as to the restoration and future of the
legal relationship thereby affected are central. Apart from
the question of reparation, two immediate issues arise,
namely, the effect of the responsible State’s conduct on
the obligation which has been breached, and cessation of
the breach if it is continuing. The former question is dealt
with by article 29, the latter by article 30.

Commentary

The legal consequences of an internationally wrongful act under this Part do not affect the continued duty
of the responsible State to perform the obligation
breached.

Article 29. Continued duty of performance

426 See, e.g., “Rainbow Warrior” (footnote 46 above), p. 266, citing Lord McNair (dissenting) in Ambatielos, Preliminary Objection,
I.C.J. Reports 1952, p. 28, at p. 63. On that particular point the Court
itself agreed, ibid., p. 45. In the Gabčíkovo-Nagymaros Project case,
Hungary accepted that the legal consequences of its termination of
the 1977 Treaty on the Construction and Operation of the GabčíkovoNagymaros Barrage System on account of the breach by Czechoslovakia were prospective only, and did not affect the accrued rights of either
party (see footnote 27 above), pp. 73–74, paras. 125–127. The Court
held that the Treaty was still in force, and therefore did not address the
question.
427 1969 Vienna Convention, art. 70, para. 1.

(2) Subparagraph (a) of article 30 deals with the obligation of the State responsible for the internationally wrongful act to cease the wrongful conduct. In accordance with
article 2, the word “act” covers both acts and omissions.
Cessation is thus relevant to all wrongful acts extending
in time “regardless of whether the conduct of a State is

(1) Article 30 deals with two separate but linked issues
raised by the breach of an international obligation: the
cessation of the wrongful conduct and the offer of assurances and guarantees of non-repetition by the responsible
State if circumstances so require. Both are aspects of the
restoration and repair of the legal relationship affected by
the breach. Cessation is, as it were, the negative aspect
of future performance, concerned with securing an end
to continuing wrongful conduct, whereas assurances and
guarantees serve a preventive function and may be described as a positive reinforcement of future performance.
The continuation in force of the underlying obligation is
a necessary assumption of both, since if the obligation
has ceased following its breach, the question of cessation
does not arise and no assurances and guarantees can be
relevant.427

Commentary

(b) to offer appropriate assurances and guarantees
of non-repetition, if circumstances so require.

(a) to cease that act, if it is continuing;

The State responsible for the internationally wrongful act is under an obligation:

Article 30. Cessation and non-repetition

(4) Article 29 does not need to deal with such contingencies. All it provides is that the legal consequences of
an internationally wrongful act within the field of State
responsibility do not affect any continuing duty to comply
with the obligation which has been breached. Whether and
to what extent that obligation subsists despite the breach
is a matter not regulated by the law of State responsibility
but by the rules concerning the relevant primary obligation.

ing the obligation to make reparation for any breach.426 A
breach of an obligation under general international law is
even less likely to affect the underlying obligation, and indeed will never do so as such. By contrast, the secondary
legal relation of State responsibility arises on the occurrence of a breach and without any requirement of invocation by the injured State.
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that these arise towards or are invoked by a person or entity other than a State. In other words, the provisions of
Part Two are without prejudice to any right, arising from
the international responsibility of a State, which may accrue directly to any person or entity other than a State, and
article 33 makes this clear.
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(4) Cessation of conduct in breach of an international
obligation is the first requirement in eliminating the consequences of wrongful conduct. With reparation, it is
one of the two general consequences of an internationally wrongful act. Cessation is often the main focus of the
controversy produced by conduct in breach of an international obligation.431 It is frequently demanded not only
by States but also by the organs of international organizations such as the General Assembly and Security Council
in the face of serious breaches of international law. By
contrast, reparation, important though it is in many cases,
may not be the central issue in a dispute between States as
to questions of responsibility.432

(3) The tribunal in the “Rainbow Warrior” arbitration
stressed “two essential conditions intimately linked” for
the requirement of cessation of wrongful conduct to arise,
“namely that the wrongful act has a continuing character and that the violated rule is still in force at the time
in which the order is issued”.429 While the obligation to
cease wrongful conduct will arise most commonly in the
case of a continuing wrongful act,430 article 30 also encompasses situations where a State has violated an obligation on a series of occasions, implying the possibility of
further repetitions. The phrase “if it is continuing” at the
end of subparagraph (a) of the article is intended to cover
both situations.

429

(see footnote 46 above), p. 270, para. 113.
Ibid., para. 114.
430 For the concept of a continuing wrongful act, see paragraphs (3)
to (11) of the commentary to article 14.
431 The focus of the WTO dispute settlement mechanism is on cessation rather than reparation: Marrakesh Agreement establishing the World
Trade Organization, annex 2 (Understanding on Rules and Procedures
governing the Settlement of Disputes), especially article 3, paragraph 7,
which provides for compensation “only if the immediate withdrawal of
the measure is impracticable and as a temporary measure pending the
withdrawal of the measure which is inconsistent with a covered agreement”. On the distinction between cessation and reparation for WTO
purposes, see, e.g., Report of the Panel, Australia-Subsidies Provided to
Producers and Exporters of Automotive Leather (WT/DS126/RW and
Corr.1), 21 January 2000, para. 6.49.
432 For cases where ICJ has recognized that this may be so, see,
e.g., Fisheries Jurisdiction (Federal Republic of Germany v. Iceland), Merits, Judgment, I.C.J. Reports 1974, p. 175, at pp. 201–205,
paras. 65–76; and Gabčíkovo-Nagymaros Project (footnote 27 above),
p. 81, para. 153. See also C. D. Gray, Judicial Remedies in International
Law (Oxford, Clarendon Press, 1987), pp. 77–92.

428 “Rainbow Warrior”

(6) There are several reasons for treating cessation as
more than simply a function of the duty to comply with
the primary obligation. First, the question of cessation
only arises in the event of a breach. What must then occur depends not only on the interpretation of the primary
obligation but also on the secondary rules relating to rem-

(5) The function of cessation is to put an end to a violation of international law and to safeguard the continuing
validity and effectiveness of the underlying primary rule.
The responsible State’s obligation of cessation thus protects both the interests of the injured State or States and
the interests of the international community as a whole in
the preservation of, and reliance on, the rule of law.
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434

See article 35 (b) and commentary.
UNRIAA, vol. XX, p. 217, at p. 266, para. 105 (1990).
435 Reprinted in ILM, vol. 4, No. 2 (July 1965), p. 698.

433

The U.S. Government must insist that its diplomatic establishments and
personnel be given the protection which is required by international
law and custom and which is necessary for the conduct of diplomatic
relations between states. Expressions of regret and compensation are no
substitute for adequate protection.435

(9) Subparagraph (b) of article 30 deals with the obligation of the responsible State to offer appropriate assurances and guarantees of non-repetition, if circumstances
so require. Assurances and guarantees are concerned with
the restoration of confidence in a continuing relationship,
although they involve much more flexibility than cessation and are not required in all cases. They are most commonly sought when the injured State has reason to believe
that the mere restoration of the pre-existing situation does
not protect it satisfactorily. For example, following repeated demonstrations against the United States Embassy
in Moscow from 1964 to 1965, President Johnson stated
that:

(8) The difficulty of distinguishing between cessation
and restitution is illustrated by the “Rainbow Warrior”
arbitration. New Zealand sought the return of the two
agents to detention on the island of Hao. According to
New Zealand, France was obliged to return them to and
to detain them on the island for the balance of the three
years; that obligation had not expired since time spent
off the island was not to be counted for that purpose. The
tribunal disagreed. In its view, the obligation was for a
fixed term which had expired, and there was no question
of cessation.434 Evidently, the return of the two agents to
the island was of no use to New Zealand if there was no
continuing obligation on the part of France to keep them
there. Thus, a return to the status quo ante may be of little
or no value if the obligation breached no longer exists.
Conversely, no option may exist for an injured State to renounce restitution if the continued performance of the obligation breached is incumbent upon the responsible State
and the former State is not competent to release it from
such performance. The distinction between cessation and
restitution may have important consequences in terms of
the obligations of the States concerned.

(7) The question of cessation often arises in close connection with that of reparation, and particularly restitution. The result of cessation may be indistinguishable
from restitution, for example in cases involving the freeing of hostages or the return of objects or premises seized.
Nonetheless, the two must be distinguished. Unlike restitution, cessation is not subject to limitations relating to
proportionality.433 It may give rise to a continuing obligation, even when literal return to the status quo ante is
excluded or can only be achieved in an approximate way.

edies, and it is appropriate that they are dealt with, at least
in general terms, in articles concerning the consequences
of an internationally wrongful act. Secondly, continuing
wrongful acts are a common feature of cases involving
State responsibility and are specifically dealt with in article 14. There is a need to spell out the consequences of
such acts in Part Two.

State responsibility

an action or an omission … since there may be cessation
consisting in abstaining from certain actions”.428

290

436 LaGrand, Judgment (see footnote 119 above), p. 485, para. 48,
citing Factory at Chorzów, Jurisdiction (footnote 34 above).
437 LaGrand, Judgment (see footnote 119 above), p. 512,
para. 123.
438 Ibid., p. 513, para. 124; see also the operative part, p. 516,
para. 128 (6).
439 Ibid., pp. 513–514, para. 125. See also paragraph 127 and the
operative part (para. 128 (7)).

if the United States, notwithstanding its commitment referred to …
should fail in its obligation of consular notification to the detriment
of German nationals, an apology would not suffice in cases where the
individuals concerned have been subjected to prolonged detention or
convicted and sentenced to severe penalties. In the case of such a conviction and sentence, it would be incumbent upon the United States to
allow the review and reconsideration of the conviction and sentence by
taking account of the violation of the rights set forth in the Convention.439

As to the specific assurances sought by Germany, the
Court limited itself to stating that:

that the commitment expressed by the United States to ensure implementation of the specific measures adopted in performance of its obligations under Article 36, paragraph 1 (b), must be regarded as meeting
Germany’s request for a general assurance of non-repetition.438

On the question of appropriateness, the Court noted that
an apology would not be sufficient in any case in which a
foreign national had been “subjected to prolonged detention or sentenced to severe penalties” following a failure
of consular notification.437 But in the light of information
provided by the United States as to the steps taken to comply in future, the Court held:

that a dispute regarding the appropriate remedies for the violation of
the Convention alleged by Germany is a dispute that arises out of the
interpretation or application of the Convention and thus is within the
Court’s jurisdiction. Where jurisdiction exists over a dispute on a particular matter, no separate basis for jurisdiction is required by the Court
to consider the remedies a party has requested for the breach of the
obligation … Consequently, the Court has jurisdiction in the present
case with respect to the fourth submission of Germany.436

(10) The question whether the obligation to offer assurances or guarantees of non-repetition may be a legal consequence of an internationally wrongful act was debated
in the LaGrand case. This concerned an admitted failure of consular notification contrary to article 36 of the
Vienna Convention on Consular Relations. In its fourth
submission, Germany sought both general and specific
assurances and guarantees as to the means of future compliance with the Convention. The United States argued
that to give such assurances or guarantees went beyond
the scope of the obligations in the Convention and that
ICJ lacked jurisdiction to require them. In any event, formal assurances and guarantees were unprecedented and
should not be required. Germany’s entitlement to a remedy did not extend beyond an apology, which the United
States had given. Alternatively, no assurances or guarantees were appropriate in the light of the extensive action it
had taken to ensure that federal and State officials would
in future comply with the Convention. On the question of
jurisdiction, the Court held:

See paragraph (5) of the commentary to article 36.
In the “Dogger Bank” incident in 1904, the United Kingdom
sought “security against the recurrence of such intolerable incidents”,
G. F. de Martens, Nouveau recueil général de traités, 2nd series,
vol. XXXIII, p. 642. See also the exchange of notes between China
and Indonesia following the attack in March 1966 against the Chinese
Consulate General in Jakarta, in which the Chinese Deputy Minister
for Foreign Affairs sought a guarantee that such incidents would not be
repeated in the future, RGDIP, vol. 70 (1966), pp. 1013 et seq.
442 Such assurances were given in the Doane incident (1886), Moore,
Digest, vol. VI, pp. 345–346.
443 LaGrand, Judgment (see footnote 119 above), p. 513, para. 125.
444 Ibid., para. 124.
445 See, e.g., the 1901 case in which the Ottoman Empire gave a
formal assurance that the British, Austrian and French postal services
would henceforth operate freely in its territory, RGDIP, vol. 8 (1901),
p. 777, at pp. 788 and 792.
446 See, e.g., the incidents involving the “Herzog” and the “Bundesrath”, two German ships seized by the British Navy in December
1899 and January 1900, during the Boer war, in which Germany drew
the attention of Great Britain to “the necessity for issuing instructions
441

440

(13) In some cases, the injured State may ask the responsible State to adopt specific measures or to act in a
specified way in order to avoid repetition. Sometimes the
injured State merely seeks assurances from the responsible
State that, in future, it will respect the rights of the injured
State.445 In other cases, the injured State requires specific
instructions to be given,446 or other specific conduct to be

(12) Assurances are normally given verbally, while guarantees of non-repetition involve something more—for example, preventive measures to be taken by the responsible State designed to avoid repetition of the breach. With
regard to the kind of guarantees that may be requested,
international practice is not uniform. The injured State
usually demands either safeguards against the repetition
of the wrongful act without any specification of the form
they are to take441 or, when the wrongful act affects its
nationals, assurances of better protection of persons and
property.442 In the LaGrand case, ICJ spelled out with
some specificity the obligation that would arise for the
United States from a future breach, but added that “[t]his
obligation can be carried out in various ways. The choice
of means must be left to the United States”.443 It noted
further that a State may not be in a position to offer a firm
guarantee of non-repetition.444 Whether it could properly
do so would depend on the nature of the obligation in
question.

(11) Assurances or guarantees of non-repetition may be
sought by way of satisfaction (e.g. the repeal of the legislation which allowed the breach to occur) and there is thus
some overlap between the two in practice.440 However,
they are better treated as an aspect of the continuation
and repair of the legal relationship affected by the breach.
Where assurances and guarantees of non-repetition are
sought by an injured State, the question is essentially the
reinforcement of a continuing legal relationship and the
focus is on the future, not the past. In addition, assurances
and guarantees of non-repetition may be sought by a State
other than an injured State in accordance with article 48.

The Court thus upheld its jurisdiction on Germany’s fourth
submission and responded to it in the operative part. It
did not, however, discuss the legal basis for assurances of
non-repetition.
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Such demands are not always expressed in terms of assurances or guarantees, but they share the characteristics of
being future-looking and concerned with other potential
breaches. They focus on prevention rather than reparation
and they are included in article 30.
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(1) The obligation to make full reparation is the second
general obligation of the responsible State consequent
upon the commission of an internationally wrongful act.
The general principle of the consequences of the commission of an internationally wrongful act was stated by PCIJ
in the Factory at Chorzów case:

Commentary

2. Injury includes any damage, whether material
or moral, caused by the internationally wrongful act
of a State.

1. The responsible State is under an obligation to
make full reparation for the injury caused by the internationally wrongful act.

Article 31. Reparation

to the British Naval Commanders to molest no German merchantmen in
places not in the vicinity of the seat of war”, Martens, op. cit. (footnote
441 above), vol. XXIX, p. 456 at p. 486.
447 In the Trail Smelter case (see footnote 253 above), the arbitral
tribunal specified measures to be adopted by the Trail Smelter, including measures designed to “prevent future significant fumigations in
the United States” (p. 1934). Requests to modify or repeal legislation
are frequently made by international bodies. See, e.g., the decisions of
the Human Rights Committee: Torres Ramirez v. Uruguay, decision of
23 July 1980, Official Records of the General Assembly, Thirty-fifth
Session, Supplement No. 40 (A/35/40), p. 126, para. 19; Lanza v.
Uruguay, decision of 3 April 1980, ibid., p. 119, para. 17; and Dermit
Barbato v. Uruguay, decision of 21 October 1982, ibid., Thirty-eighth
Session, Supplement No. 40 (A/38/40), p. 133, para. 11.
448 Factory at Chorzów, Jurisdiction (see footnote 34 above).
449 Cf. the ICJ reference to this decision in LaGrand, Judgment
(footnote 119 above), p. 485, para. 48.

In this passage, which has been cited and applied on many
occasions,449 the Court was using the term “reparation”
in its most general sense. It was rejecting a Polish argument that jurisdiction to interpret and apply a treaty did
not entail jurisdiction to deal with disputes over the form
and quantum of reparation to be made. By that stage of the
dispute, Germany was no longer seeking for its national
the return of the factory in question or of the property
seized with it.

It is a principle of international law that the breach of an engagement
involves an obligation to make reparation in an adequate form. Reparation therefore is the indispensable complement of a failure to apply a
convention and there is no necessity for this to be stated in the convention itself. Differences relating to reparations, which may be due by
reason of failure to apply a convention, are consequently differences
relating to its application.448
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Factory at Chorzów, Merits (see footnote 34 above), p. 47.
451 Cf. P.-M. Dupuy, “Le fait générateur de la responsabilité internationale des États”, Collected Courses ... 1984–V (Dordrecht, Martinus
Nijhoff, 1986), vol. 188, p. 9, at p. 94, who uses the term restauration.
452 Factory at Chorzów, Merits (see footnote 34 above), p. 47.
453 For the States entitled to invoke responsibility, see articles 42
and 48 and commentaries. For the situation where there is a plurality of
injured States, see article 46 and commentary.

450

(5) The responsible State’s obligation to make full reparation relates to the “injury caused by the internationally
wrongful act”. The notion of “injury”, defined in paragraph 2, is to be understood as including any damage
caused by that act. In particular, in accordance with paragraph 2, “injury” includes any material or moral damage
caused thereby. This formulation is intended both as inclusive, covering both material and moral damage broadly
understood, and as limitative, excluding merely abstract
concerns or general interests of a State which is individu-

(4) The general obligation of reparation is formulated
in article 31 as the immediate corollary of a State’s responsibility, i.e. as an obligation of the responsible State
resulting from the breach, rather than as a right of an injured State or States. This formulation avoids the difficulties that might arise where the same obligation is owed
simultaneously to several, many or all States, only a few
of which are specially affected by the breach. But quite
apart from the questions raised when there is more than
one State entitled to invoke responsibility,453 the general
obligation of reparation arises automatically upon commission of an internationally wrongful act and is not, as
such, contingent upon a demand or protest by any State,
even if the form which reparation should take in the circumstances may depend on the response of the injured
State or States.

(3) The obligation placed on the responsible State by
article 31 is to make “full reparation” in the Factory at
Chorzów sense. In other words, the responsible State must
endeavour to “wipe out all the consequences of the illegal
act and reestablish the situation which would, in all probability, have existed if that act had not been committed”452
through the provision of one or more of the forms of reparation set out in chapter II of this part.

In the first sentence, the Court gave a general definition of
reparation, emphasizing that its function was the re-establishment of the situation affected by the breach.451 In the
second sentence, it dealt with that aspect of reparation encompassed by “compensation” for an unlawful act—that
is, restitution or its value, and in addition damages for loss
sustained as a result of the wrongful act.

The essential principle contained in the actual notion of an illegal
act—a principle which seems to be established by international practice
and in particular by the decisions of arbitral tribunals—is that reparation must, as far as possible, wipe out all the consequences of the illegal
act and reestablish the situation which would, in all probability, have
existed if that act had not been committed. Restitution in kind, or, if this
is not possible, payment of a sum corresponding to the value which a
restitution in kind would bear; the award, if need be, of damages for loss
sustained which would not be covered by restitution in kind or payment
in place of it—such are the principles which should serve to determine
the amount of compensation due for an act contrary to international
law.450

(2) In a subsequent phase of the same case, the Court
went on to specify in more detail the content of the obligation of reparation. It said:

State responsibility

taken.447 But assurances and guarantees of non-repetition
will not always be appropriate, even if demanded. Much
will depend on the circumstances of the case, including
the nature of the obligation and of the breach. The rather
exceptional character of the measures is indicated by the
words “if circumstances so require” at the end of subparagraph (b). The obligation of the responsible State with
respect to assurances and guarantees of non-repetition is
formulated in flexible terms in order to prevent the kinds
of abusive or excessive claims which characterized some
demands for assurances and guarantees by States in the
past.
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454 Although not individually injured, such States may be entitled to
invoke responsibility in respect of breaches of certain classes of obligation in the general interest, pursuant to article 48. Generally on
notions of injury and damage, see B. Bollecker-Stern, Le préjudice dans
la théorie de la responsabilité internationale (Paris, Pedone, 1973);
B. Graefrath, “Responsibility and damages caused: relationship between responsibility and damages”, Collected Courses ... 1984–II
(The Hague, Nijhoff, 1985), vol. 185, p. 95; A. Tanzi, “Is damage a
distinct condition for the existence of an internationally wrongful
act?”, Spinedi and Simma, eds., op. cit. (footnote 175 above), p. 1; and
Brownlie, System of the Law of Nations … (footnote 92 above),
pp. 53–88.
455 See especially article 36 and commentary.
456 See paragraph (9) of the commentary to article 2.
457 “Rainbow Warrior” (see footnote 46 above), pp. 266–267,
paras. 107 and 109.
458 Ibid., p. 267, para. 110.

The tribunal held that the breach by France had “provoked
indignation and public outrage in New Zealand and caused
a new, additional non-material damage … of a moral, political and legal nature, resulting from the affront to the
dignity and prestige not only of New Zealand as such, but
of its highest judicial and executive authorities as well”.458

Unlawful action against non-material interests, such as acts affecting the
honor, dignity or prestige of a State, entitle the victim State to receive
adequate reparation, even if those acts have not resulted in a pecuniary
or material loss for the claimant State.457

(7) As a corollary there is no general requirement, over
and above any requirements laid down by the relevant
primary obligation, that a State should have suffered material harm or damage before it can seek reparation for
a breach. The existence of actual damage will be highly
relevant to the form and quantum of reparation. But there
is no general requirement of material harm or damage for
a State to be entitled to seek some form of reparation. In
the “Rainbow Warrior” arbitration it was initially argued
that “in the theory of international responsibility, damage
is necessary to provide a basis for liability to make reparation”, but the parties subsequently agreed that:

(6) The question whether damage to a protected interest
is a necessary element of an internationally wrongful act
has already been discussed.456 There is in general no such
requirement; rather this is a matter which is determined
by the relevant primary rule. In some cases, the gist of a
wrong is the causing of actual harm to another State. In
some cases what matters is the failure to take necessary
precautions to prevent harm even if in the event no harm
occurs. In some cases there is an outright commitment to
perform a specified act, e.g. to incorporate uniform rules
into internal law. In each case the primary obligation will
determine what is required. Hence, article 12 defines a
breach of an international obligation as a failure to conform with an obligation.

459 See United States-German Mixed Claims Commission, Administrative Decision No. II, UNRIAA, vol. VII (Sales No. 1956.V.5),
p. 23, at p. 30 (1923). See also Dix (footnote 178 above), p. 121, and the
Canadian statement of claim following the disintegration of the Cosmos
954 Soviet nuclear-powered satellite over its territory in 1978, ILM,
vol. 18 (1979), p. 907, para. 23.
460 See the Trail Smelter arbitration (footnote 253 above), p. 1931.
See also A. Hauriou, “Les dommages indirects dans les arbitrages internationaux”, RGDIP, vol. 31 (1924), p. 209, citing the “Alabama” arbitration as the most striking application of the rule excluding “indirect”
damage (footnote 87 above).
461 Security Council resolution 687 (1991) of 3 April 1991, para. 16.
This was a resolution adopted with reference to Chapter VII of the Charter of the United Nations, but it is expressed to reflect Iraq’s liability
“under international law … as a result of its unlawful invasion and occupation of Kuwait”. UNCC and its Governing Council have provided
some guidance on the interpretation of the requirements of directness
and causation under paragraph 16. See, e.g., Recommendations made
by the panel of Commissioners concerning individual claims for serious
personal injury or death (category “B” claims), report of 14 April 1994
(S/AC.26/1994/1), approved by the Governing Council in its decision
20 of 26 May 1994 (S/AC.26/Dec.20 (1994)); Report and recommendations made by the panel of Commissioners appointed to review the
Well Blowout Control Claim (the “WBC claim”), of 15 November 1996
(S/AC.26/1996/5/Annex), paras. 66–86, approved by the Governing

(10) The allocation of injury or loss to a wrongful act is,
in principle, a legal and not only a historical or causal process. Various terms are used to describe the link which must
exist between the wrongful act and the injury in order for
the obligation of reparation to arise. For example, reference may be made to losses “attributable to [the wrongful]
act as a proximate cause”,459 or to damage which is “too
indirect, remote, and uncertain to be appraised”,460 or to
“any direct loss, damage including environmental damage
and the depletion of natural resources or injury to foreign
Governments, nationals and corporations as a result of ”
the wrongful act.461 Thus, causality in fact is a necessary

(9) Paragraph 2 addresses a further issue, namely the
question of a causal link between the internationally
wrongful act and the injury. It is only “[i]njury … caused
by the internationally wrongful act of a State” for which
full reparation must be made. This phrase is used to make
clear that the subject matter of reparation is, globally, the
injury resulting from and ascribable to the wrongful act,
rather than any and all consequences flowing from an
internationally wrongful act.

(8) Where two States have agreed to engage in particular
conduct, the failure by one State to perform the obligation
necessarily concerns the other. A promise has been broken and the right of the other State to performance correspondingly infringed. For the secondary rules of State responsibility to intervene at this stage and to prescribe that
there is no responsibility because no identifiable harm or
damage has occurred would be unwarranted. If the parties
had wished to commit themselves to that formulation of
the obligation they could have done so. In many cases,
the damage that may follow from a breach (e.g. harm
to a fishery from fishing in the closed season, harm to
the environment by emissions exceeding the prescribed
limit, abstraction from a river of more than the permitted
amount) may be distant, contingent or uncertain. Nonetheless, States may enter into immediate and unconditional commitments in their mutual long-term interest in such
fields. Accordingly, article 31 defines “injury” in a broad
and inclusive way, leaving it to the primary obligations to
specify what is required in each case.
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ally unaffected by the breach.454 “Material” damage here
refers to damage to property or other interests of the State
and its nationals which is assessable in financial terms.
“Moral” damage includes such items as individual pain
and suffering, loss of loved ones or personal affront associated with an intrusion on one’s home or private life.
Questions of reparation for such forms of damage are
dealt with in more detail in chapter II of this Part.455
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(11) A further element affecting the scope of reparation
is the question of mitigation of damage. Even the wholly
innocent victim of wrongful conduct is expected to act
reasonably when confronted by the injury. Although often
expressed in terms of a “duty to mitigate”, this is not a
legal obligation which itself gives rise to responsibility. It
is rather that a failure to mitigate by the injured party may
preclude recovery to that extent.467 The point was clearly
made in this sense by ICJ in the Gabčíkovo-Nagymaros
Project case:

Council in its decision 40 of 17 December 1996 (S/AC.26/Dec.40
(1996)).
462 As in Security Council resolution 687 (1991), para. 16.
463 See, e.g., the “Naulilaa” case (footnote 337 above), p. 1031.
464 For comparative reviews of issues of causation and remoteness,
see, e.g., H. L. A. Hart and A. M. Honoré, Causation in the Law, 2nd
ed. (Oxford, Clarendon Press, 1985); A. M. Honoré, “Causation and
remoteness of damage”, International Encyclopedia of Comparative
Law, A. Tunc, ed. (Tübingen, Mohr/The Hague, Martinus Nijhoff,
1983), vol. XI, part I, chap. 7; Zweigert and Kötz, op. cit. (footnote 251
above), pp. 601–627, in particular pp. 609 et seq.; and B. S. Markesinis, The German Law of Obligations: Volume II The Law of Torts: A
Comparative Introduction, 3rd ed. (Oxford, Clarendon Press, 1997),
pp. 95–108, with many references to the literature.
465 See, e.g., the decision of the Iran-United States Claims Tribunal
in The Islamic Republic of Iran v. The United States of America, cases
A15 (IV) and A24, Award No. 590–A15 (IV)/A24–FT, 28 December
1998, World Trade and Arbitration Materials, vol. 11, No. 2 (1999),
p. 45.
466 P. S. Atiyah, An Introduction to the Law of Contract, 5th ed.
(Oxford, Clarendon Press, 1995), p. 466.
467 In the WBC claim, a UNCC panel noted that “under the general principles of international law relating to mitigation of damages
… the Claimant was not only permitted but indeed obligated to take
reasonable steps to … mitigate the loss, damage or injury being caused”
report of 15 November 1996 (S/AC.26/1996/5/Annex) (see footnote
461 above), para. 54.

It would follow from such a principle that an injured State which has
failed to take the necessary measures to limit the damage sustained
would not be entitled to claim compensation for that damage which
could have been avoided. While this principle might thus provide a ba-

Slovakia also maintained that it was acting under a duty to mitigate
damages when it carried out Variant C. It stated that “It is a general
principle of international law that a party injured by the non-performance of another contract party must seek to mitigate the damage he has
sustained”.

468 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 55,
para. 80.
469 United States Diplomatic and Consular Staff in Tehran (see footnote 59 above), pp. 29–32.
470 Corfu Channel, Merits (see footnote 35 above), pp. 17–18 and
22–23.
471 This approach is consistent with the way in which these issues are
generally dealt with in national law. “It is the very general rule that if
a tortfeasor’s behaviour is held to be a cause of the victim’s harm, the
tortfeasor is liable to pay for all of the harm so caused, notwithstanding that there was a concurrent cause of that harm and that another is
responsible for that cause … In other words, the liability of a tortfeasor
is not affected vis-à-vis the victim by the consideration that another is
concurrently liable.”: T. Weir, “Complex liabilities”, A. Tunc, ed., op.
cit. (footnote 464 above), part 2, chap. 12, p. 43. The United States
relied on this comparative law experience in its pleadings in the Aerial Incident of 27 July 1955 case when it said, referring to Article 38,
paragraph 1 (c) and (d), of the ICJ Statute, that “in all civilized countries
the rule is substantially the same. An aggrieved plaintiff may sue any or
all joint tortfeasors, jointly or severally, although he may collect from
them, or any one or more of them, only the full amount of his damage”
(Memorial of 2 December 1958 (see footnote 363 above), p. 229).
472 See article 39 and commentary.
473 See Corfu Channel, Assessment of Amount of Compensation,
Judgment, I.C.J. Reports 1949, p. 244, at p. 250.
474 United States Diplomatic and Consular Staff in Tehran (see
footnote 59 above), pp. 31–33.

(13) It is true that cases can occur where an identifiable
element of injury can properly be allocated to one of several concurrently operating causes alone. But unless some
part of the injury can be shown to be severable in causal
terms from that attributed to the responsible State, the latter is held responsible for all the consequences, not being
too remote, of its wrongful conduct. Indeed, in the Zafiro
claim the tribunal went further and in effect placed the
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Zafiro case (see footnote 154 above), pp. 164–165.
See articles 35 (b), 37, paragraph 3, and 39 and commentaries.
477 See paragraphs (2) to (4) of the commentary to article 3.

475 The

(2) Article 32 is modelled on article 27 of the 1969
Vienna Convention, which provides that a party may not
invoke the provisions of its internal law as justification
for its failure to perform a treaty. This general principle is equally applicable to the international obligations
deriving from the rules of State responsibility set out in
Part Two. The principle may be qualified by the relevant
primary rule, or by a lex specialis, such as article 50 of the
European Convention on Human Rights, which provides
for just satisfaction in lieu of full reparation “if the inter-

(1) Article 3 concerns the role of internal law in the
characterization of an act as wrongful. Article 32 makes
clear the irrelevance of a State’s internal law to compliance with the obligations of cessation and reparation. It
provides that a State which has committed an internationally wrongful act may not invoke its internal law as
a justification for failure to comply with its obligations
under this part. Between them, articles 3 and 32 give effect for the purposes of State responsibility to the general
principle that a State may not rely on its internal law as a
justification for its failure to comply with its international
obligations.477Although practical difficulties may arise
for a State organ confronted with an obstacle to compliance posed by the rules of the internal legal system under which it is bound to operate, the State is not entitled
to oppose its internal law or practice as a legal barrier to
the fulfilment of an international obligation arising under
Part Two.

Commentary

The responsible State may not rely on the provisions
of its internal law as justification for failure to comply
with its obligations under this Part.

Article 32. Irrelevance of internal law

(14) Concerns are sometimes expressed that a general
principle of reparation of all loss flowing from a breach
might lead to reparation which is out of all proportion to
the gravity of the breach. However, the notion of “proportionality” applies differently to the different forms of
reparation.476 It is addressed, as appropriate, in the individual articles in chapter II dealing with the forms of
reparation.

In view, however, of our finding that a considerable, though unascertainable, part of the damage is not chargeable to the Chinese crew of the
Zafiro, we hold that interest on the claims should not be allowed.475

We think it clear that not all of the damage was done by the Chinese
crew of the Zafiro. The evidence indicates that an unascertainable part
was done by Filipino insurgents, and makes it likely that some part was
done by the Chinese employees of the company. But we do not consider
that the burden is on Great Britain to prove exactly what items of damage are chargeable to the Zafiro. As the Chinese crew of the Zafiro are
shown to have participated to a substantial extent and the part chargeable to unknown wrongdoers can not be identified, we are constrained
to hold the United States liable for the whole.

478 Article 41 of the Convention, as amended by Protocol No. 11 to
the Convention for the Protection of Human Rights and Fundamental
Freedoms, restructuring the control machinery established thereby.
Other examples include article 32 of the Revised General Act for the
Pacific Settlement of International Disputes and article 30 of the European Convention for the Peaceful Settlement of Disputes.
479 See R. L. Buell, “The development of the anti-Japanese agitation in the United States”, Political Science Quarterly, vol. 37 (1922),
pp. 620 et seq.
480 See British and Foreign State Papers, 1919 (London, HM
Stationery Office, 1922), vol. 112, p. 1094.
481 Appeal from a Judgment of the Hungaro/Czechoslovak Mixed
Arbitral Tribunal (The Peter Pázmány University), Judgment, 1933,
P.C.I.J., Series A/B, No. 61, p. 208, at p. 249.

(1) Article 33 concludes the provisions of chapter I of
Part Two by clarifying the scope and effect of the international obligations covered by the Part. In particular, paragraph 1 makes it clear that identifying the State or States
towards which the responsible State’s obligations in Part
Two exist depends both on the primary rule establishing

Commentary

2. This Part is without prejudice to any right, arising from the international responsibility of a State,
which may accrue directly to any person or entity
other than a State.

1. The obligations of the responsible State set out
in this Part may be owed to another State, to several
States, or to the international community as a whole,
depending in particular on the character and content
of the international obligation and on the circumstances of the breach.

Article 33. Scope of international obligations
set out in this Part

(3) The principle that a responsible State may not rely
on the provisions of its internal law as justification for
failure to comply with its obligations arising out of the
commission of an internationally wrongful act is supported both by State practice and international decisions.
For example, the dispute between Japan and the United
States in 1906 over California’s discriminatory education
policies was resolved by the revision of the Californian
legislation.479 In the incident concerning article 61, paragraph 2, of the Weimar Constitution (Constitution of
the Reich of 11 August 1919), a constitutional amendment was provided for in order to ensure the discharge
of the obligation deriving from article 80 of the Treaty
of Peace between the Allied and Associated Powers and
Germany (Treaty of Versailles).480 In the Peter Pázmány
University case, PCIJ specified that the property to be
returned should be “freed from any measure of transfer,
compulsory administration, or sequestration”.481 In short,
international law does not recognize that the obligations
of a responsible State under Part Two are subject to the
State’s internal legal system nor does it allow internal law
to count as an excuse for non-performance of the obligations of cessation and reparation.

nal law of the High Contracting Party concerned allows
only partial reparation to be made”.478

Report of the International Law Commission on the work of its fifty-third session

(12) Often two separate factors combine to cause damage. In the United States Diplomatic and Consular Staff in
Tehran case,469 the initial seizure of the hostages by militant students (not at that time acting as organs or agents
of the State) was attributable to the combination of the
students’ own independent action and the failure of the
Iranian authorities to take necessary steps to protect the
embassy. In the Corfu Channel case,470 the damage to the
British ships was caused both by the action of a third State
in laying the mines and the action of Albania in failing to
warn of their presence. Although, in such cases, the injury in question was effectively caused by a combination
of factors, only one of which is to be ascribed to the responsible State, international practice and the decisions
of international tribunals do not support the reduction or
attenuation of reparation for concurrent causes,471 except
in cases of contributory fault.472 In the Corfu Channel
case, for example, the United Kingdom recovered the full
amount of its claim against Albania based on the latter’s
wrongful failure to warn of the mines even though Albania had not itself laid the mines.473 Such a result should
follow a fortiori in cases where the concurrent cause is
not the act of another State (which might be held separately responsible) but of private individuals, or some natural event such as a flood. In the United States Diplomatic
and Consular Staff in Tehran case, the Islamic Republic
of Iran was held to be fully responsible for the detention
of the hostages from the moment of its failure to protect
them.474
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onus on the responsible State to show what proportion of
the damage was not attributable to its conduct. It said:
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sis for the calculation of damages, it could not, on the other hand, justify
an otherwise wrongful act.468

State responsibility

but not a sufficient condition for reparation. There is a
further element, associated with the exclusion of injury
that is too “remote” or “consequential” to be the subject
of reparation. In some cases, the criterion of “directness”
may be used,462 in others “foreseeability”463 or “proximity”.464 But other factors may also be relevant: for example, whether State organs deliberately caused the harm in
question, or whether the harm caused was within the ambit
of the rule which was breached, having regard to the purpose of that rule.465 In other words, the requirement of a
causal link is not necessarily the same in relation to every
breach of an international obligation. In international as
in national law, the question of remoteness of damage “is
not a part of the law which can be satisfactorily solved
by search for a single verbal formula”.466 The notion of a
sufficient causal link which is not too remote is embodied in the general requirement in article 31 that the
injury should be in consequence of the wrongful act, but
without the addition of any particular qualifying phrase.
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(3) When an obligation of reparation exists towards a
State, reparation does not necessarily accrue to that State’s
benefit. For instance, a State’s responsibility for the breach
of an obligation under a treaty concerning the protection of
human rights may exist towards all the other parties to the
treaty, but the individuals concerned should be regarded
as the ultimate beneficiaries and in that sense as the holders of the relevant rights. Individual rights under international law may also arise outside the framework of human
rights.483 The range of possibilities is demonstrated from
the ICJ judgment in the LaGrand case, where the Court
held that article 36 of the Vienna Convention on Consular
Relations “creates individual rights, which, by virtue of
Article I of the Optional Protocol, may be invoked in this
Court by the national State of the detained person”.484

(2) In accordance with paragraph 1, the responsible
State’s obligations in a given case may exist towards another State, several States or the international community
as a whole. The reference to several States includes the
case in which a breach affects all the other parties to a
treaty or to a legal regime established under customary
international law. For instance, when an obligation can be
defined as an “integral” obligation, the breach by a State
necessarily affects all the other parties to the treaty.482

See further article 42 (b) (ii) and commentary.
483 Cf. Jurisdiction of the Courts of Danzig (footnote 82 above),
pp. 17–21.
484 LaGrand, Judgment (see footnote 119 above), para. 77. In the
circumstances the Court did not find it necessary to decide whether
the individual rights had “assumed the character of a human right”
(para. 78).

482

(4) Such possibilities underlie the need for paragraph 2
of article 33. Part Two deals with the secondary obligations of States in relation to cessation and reparation, and
those obligations may be owed, inter alia, to one or several States or to the international community as a whole.
In cases where the primary obligation is owed to a nonState entity, it may be that some procedure is available
whereby that entity can invoke the responsibility on its
own account and without the intermediation of any State.
This is true, for example, under human rights treaties
which provide a right of petition to a court or some other
body for individuals affected. It is also true in the case
of rights under bilateral or regional investment protection
agreements. Part Three is concerned with the invocation
of responsibility by other States, whether they are to be
considered “injured States” under article 42, or other interested States under article 48, or whether they may be
exercising specific rights to invoke responsibility under
some special rule (art. 55). The articles do not deal with
the possibility of the invocation of responsibility by persons or entities other than States, and paragraph 2 makes
this clear. It will be a matter for the particular primary rule
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486

485

See paragraphs (4) to (14) of the commentary to article 31.
Factory at Chorzów, Merits (see footnote 34 above), p. 47.

(2) In the Factory at Chorzów case, the injury was a
material one and PCIJ dealt only with two forms of reparation, restitution and compensation.486 In certain cases,
satisfaction may be called for as an additional form of
reparation. Thus, full reparation may take the form of
restitution, compensation and satisfaction, as required
by the circumstances. Article 34 also makes it clear that
full reparation may only be achieved in particular cases
by the combination of different forms of reparation. For
example, re-establishment of the situation which existed
before the breach may not be sufficient for full reparation
because the wrongful act has caused additional material
damage (e.g. injury flowing from the loss of the use of
property wrongfully seized). Wiping out all the consequences of the wrongful act may thus require some or all
forms of reparation to be provided, depending on the type
and extent of the injury that has been caused.

(1) Article 34 introduces chapter II by setting out the
forms of reparation which separately or in combination
will discharge the obligation to make full reparation for
the injury caused by the internationally wrongful act.
Since the notion of “injury” and the necessary causal link
between the wrongful act and the injury are defined in the
statement of the general obligation to make full reparation
in article 31,485 article 34 need do no more than refer to
“[f]ull reparation for the injury caused”.

Commentary

Full reparation for the injury caused by the internationally wrongful act shall take the form of restitution, compensation and satisfaction, either singly or in
combination, in accordance with the provisions of this
chapter.

Article 34. Forms of reparation

Chapter II deals with the forms of reparation for injury,
spelling out in further detail the general principle stated
in article 31, and in particular seeking to establish more
clearly the relations between the different forms of reparation, viz. restitution, compensation and satisfaction, as
well as the role of interest and the question of taking into
account any contribution to the injury which may have
been made by the victim.

Commentary

REPARATION FOR INJURY

CHAPTER II

to determine whether and to what extent persons or entities other than States are entitled to invoke responsibility
on their own account. Paragraph 2 merely recognizes the
possibility: hence the phrase “which may accrue directly
to any person or entity other than a State”.

State responsibility

the obligation that was breached and on the circumstances of the breach. For example, pollution of the sea, if it
is massive and widespread, may affect the international
community as a whole or the coastal States of a region;
in other circumstances it might only affect a single neighbouring State. Evidently, the gravity of the breach may
also affect the scope of the obligations of cessation and
reparation.
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487 Thus, in the judgment in the LaGrand case (see footnote 119
above), ICJ indicated that a breach of the notification requirement in
article 36 of the Vienna Convention on Consular Relations, leading to
a severe penalty or prolonged detention, would require reconsideration
of the fairness of the conviction “by taking account of the violation of
the rights set forth in the Convention” (p. 514, para. 125). This would
be a form of restitution which took into account the limited character
of the rights in issue.
488 See article 35 (b) and commentary.
489 See article 31 and commentary.
490 See article 37, paragraph 3, and commentary.
491 For example, the Mélanie Lachenal case (UNRIAA, vol. XIII
(Sales No. 64.V.3), p. 117, at pp. 130–131 (1954)), where compensation was accepted in lieu of restitution originally decided upon, the
Franco-Italian Conciliation Commission having agreed that restitution

(6) The forms of reparation dealt with in chapter II represent ways of giving effect to the underlying obligation
of reparation set out in article 31. There are not, as it were,
separate secondary obligations of restitution, compensation and satisfaction. Some flexibility is shown in practice
in terms of the appropriateness of requiring one form of
reparation rather than another, subject to the requirement
of full reparation for the breach in accordance with article 31.491 To the extent that one form of reparation is dispensed with or is unavailable in the circumstances, others,

(5) Concerns have sometimes been expressed that the
principle of full reparation may lead to disproportionate
and even crippling requirements so far as the responsible State is concerned. The issue is whether the principle
of proportionality should be articulated as an aspect of
the obligation to make full reparation. In these articles,
proportionality is addressed in the context of each form
of reparation, taking into account its specific character.
Thus, restitution is excluded if it would involve a burden
out of all proportion to the benefit gained by the injured
State or other party.488 Compensation is limited to damage actually suffered as a result of the internationally
wrongful act, and excludes damage which is indirect or
remote.489 Satisfaction must “not be out of proportion to
the injury”.490 Thus, each of the forms of reparation takes
such considerations into account.

(4) The provision of each of the forms of reparation described in article 34 is subject to the conditions laid down
in the articles which follow it in chapter II. This limitation is indicated by the phrase “in accordance with the
provisions of this chapter”. It may also be affected by any
valid election that may be made by the injured State as
between different forms of reparation. For example, in
most circumstances the injured State is entitled to elect to
receive compensation rather than restitution. This element
of choice is reflected in article 43.

would require difficult internal procedures. See also paragraph (4) of the
commentary to article 35.

(3) Nonetheless, because restitution most closely conforms to the general principle that the responsible State is
bound to wipe out the legal and material consequences of
its wrongful act by re-establishing the situation that would
exist if that act had not been committed, it comes first
among the forms of reparation. The primacy of restitution was confirmed by PCIJ in the Factory at Chorzów

(2) The concept of restitution is not uniformly defined.
According to one definition, restitution consists in reestablishing the status quo ante, i.e. the situation that existed prior to the occurrence of the wrongful act. Under
another definition, restitution is the establishment or reestablishment of the situation that would have existed if the
wrongful act had not been committed. The former definition is the narrower one; it does not extend to the compensation which may be due to the injured party for loss suffered, for example for loss of the use of goods wrongfully
detained but subsequently returned. The latter definition
absorbs into the concept of restitution other elements of
full reparation and tends to conflate restitution as a form
of reparation and the underlying obligation of reparation
itself. Article 35 adopts the narrower definition which has
the advantage of focusing on the assessment of a factual
situation and of not requiring a hypothetical inquiry into
what the situation would have been if the wrongful act
had not been committed. Restitution in this narrow sense
may of course have to be completed by compensation in
order to ensure full reparation for the damage caused, as
article 36 makes clear.

(1) In accordance with article 34, restitution is the first
of the forms of reparation available to a State injured by
an internationally wrongful act. Restitution involves the
re-establishment as far as possible of the situation which
existed prior to the commission of the internationally
wrongful act, to the extent that any changes that have occurred in that situation may be traced to that act. In its
simplest form, this involves such conduct as the release
of persons wrongly detained or the return of property
wrongly seized. In other cases, restitution may be a more
complex act.

Commentary

(b) does not involve a burden out of all proportion to the benefit deriving from restitution instead of
compensation.

(a) is not materially impossible;

A State responsible for an internationally wrongful act is under an obligation to make restitution, that
is, to re-establish the situation which existed before
the wrongful act was committed, provided and to the
extent that restitution:

Article 35. Restitution

especially compensation, will be correspondingly more
important.

Report of the International Law Commission on the work of its fifty-third session

(3) The primary obligation breached may also play an
important role with respect to the form and extent of reparation. In particular, in cases of restitution not involving
the return of persons, property or territory of the injured
State, the notion of reverting to the status quo ante has to
be applied having regard to the respective rights and competences of the States concerned. This may be the case,
for example, where what is involved is a procedural obligation conditioning the exercise of the substantive powers
of a State. Restitution in such cases should not give the
injured State more than it would have been entitled to if
the obligation had been performed.487
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Factory at Chorzów, Merits (see footnote 34 above), p. 48.
See, e.g., British Claims in the Spanish Zone of Morocco (footnote 44 above), pp. 621–625 and 651–742; Religious Property Expropriated by Portugal, UNRIAA, vol. I (Sales No. 1948.V.2), p. 7 (1920);
Walter Fletcher Smith, ibid., vol. II (Sales No. 1949.V.1), p. 913, at
p. 918 (1929); and Heirs of Lebas de Courmont, ibid., vol. XIII (Sales
No. 64.V.3), p. 761, at p. 764 (1957).
494 See articles 43 and 45 and commentaries.
495 Walter Fletcher Smith (see footnote 493 above). In the Greek
Telephone Company case, the arbitral tribunal, while ordering restitution, asserted that the responsible State could provide compensation instead for “important State reasons” (see J. G. Wetter and
S. M. Schwebel, “Some little known cases on concessions”, BYBIL,
1964, vol. 40, p. 216, at p. 221.
496 Government of Kuwait v. American Independent Oil Company
(Aminoil) ILR, vol. 66, p. 519, at p. 533 (1982).
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(5) Restitution may take the form of material restoration
or return of territory, persons or property, or the reversal
of some juridical act, or some combination of them. Examples of material restitution include the release of detained individuals, the handing over to a State of an indi-

(Continued on next page.)

497 Examples of material restitution involving persons include the
“Trent” (1861) and “Florida” (1864) incidents, both involving the arrest of individuals on board ships (Moore, Digest, vol. VII, pp. 768 and
1090–1091), and the United States Diplomatic and Consular Staff in
Tehran case in which ICJ ordered Iran to immediately release every
detained United States national (see footnote 59 above), pp. 44–45.
498 See, e.g., the “Giaffarieh” incident (1886) which originated in the capture in the Red Sea by an Egyptian warship of four
merchant ships from Massawa under Italian registry, Società Italiana per
l’Organizzazione Internazionale–Consiglio Nazionale delle Ricerche,
La prassi italiana di diritto internazionale, 1st series (Dobbs Ferry,
NY., Oceana, 1970), vol. II, pp. 901–902.
499 For example, Temple of Preah Vihear, Merits, Judgment, I.C.J.
Reports 1962, p. 6, at pp. 36–37, where ICJ decided in favour of a
Cambodian claim which included restitution of certain objects removed
from the area and the temple by Thai authorities. See also the Hôtel
Métropole case, UNRIAA, vol. XIII (Sales No. 64.V.3), p. 219 (1950);
the Ottoz case, ibid., p. 240 (1950); and the Hénon case, ibid., p. 248
(1951).
500 In the Bužau-Nehoiasi Railway case, an arbitral tribunal provided
,
for the restitution to a German company of shares in a Romanian railway company, UNRIAA, vol. III (Sales No. 1949.V.2), p. 1839 (1939).
501 For cases where the existence of a law itself amounts to a breach
of an international obligation, see paragraph (12) of the commentary
to article 12.
502 For example, the Martini case, UNRIAA, vol. II (Sales No. 1949.
V.1), p. 975 (1930).
503 In the Bryan-Chamorro Treaty case (Costa Rica v. Nicaragua),
the Central American Court of Justice decided that “the Government of
Nicaragua, by availing itself of measures possible under the authority
of international law, is under the obligation to re-establish and maintain
the legal status that existed prior to the Bryan-Chamorro Treaty between the litigant republics in so far as relates to matters considered in
this action” (Anales de la Corte de Justicia Centroamericana (San José,
Costa Rica), vol. VI, Nos. 16–18 (December 1916–May 1917), p. 7);
and AJIL, vol. 11, No. 3 (1917), p. 674, at p. 696; see also page 683.
504 Thus, PCIJ held that Czechoslovakia was “bound to restore to the
Royal Hungarian Peter Pázmány University of Budapest the immovable
property claimed by it, freed from any measure of transfer, compulsory administration, or sequestration, and in the condition in which it
was before the application of the measures in question” (Appeal from
a judgment of the Hungaro-Czechoslovak Mixed Arbitral Tribunal
(see footnote 481 above)).
505 In the Legal Status of Eastern Greenland case, PCIJ decided that
“the declaration of occupation promulgated by the Norwegian Government on July 10th, 1931, and any steps taken in this respect by that
Government, constitute a violation of the existing legal situation and
are accordingly unlawful and invalid” (Judgment, 1933, P.C.I.J., Series
A/B, No. 53, p. 22, at p. 75). In the case of the Free Zones of Upper
Savoy and the District of Gex (see footnote 79 above), the Court decided that France “must withdraw its customs line in accordance with

(4) On the other hand, there are often situations where
restitution is not available or where its value to the injured
State is so reduced that other forms of reparation take
priority. Questions of election as between different forms
of reparation are dealt with in the context of Part Three.494
But quite apart from valid election by the injured State or
other entity, the possibility of restitution may be practically excluded, e.g. because the property in question has
been destroyed or fundamentally changed in character or
the situation cannot be restored to the status quo ante for
some reason. Indeed, in some cases tribunals have inferred
from the terms of the compromis or the positions of the
parties what amounts to a discretion to award compensation rather than restitution. For example, in the Walter
Fletcher Smith case, the arbitrator, while maintaining that
restitution should be appropriate in principle, interpreted
the compromis as giving him a discretion to award compensation and did so in “the best interests of the parties,
and of the public”.495 In the Aminoil arbitration, the parties agreed that restoration of the status quo ante following the annulment of the concession by the Kuwaiti decree
would be impracticable.496
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vidual arrested in its territory,497 the restitution of ships498
or other types of property,499 including documents, works
of art, share certificates, etc.500 The term “juridical restitution” is sometimes used where restitution requires or
involves the modification of a legal situation either within
the legal system of the responsible State or in its legal
relations with the injured State. Such cases include the
revocation, annulment or amendment of a constitutional
or legislative provision enacted in violation of a rule of
international law,501 the rescinding or reconsideration of
an administrative or judicial measure unlawfully adopted
in respect of the person or property of a foreigner502 or
a requirement that steps be taken (to the extent allowed
by international law) for the termination of a treaty.503 In
some cases, both material and juridical restitution may be
involved.504 In others, an international court or tribunal
can, by determining the legal position with binding force
for the parties, award what amounts to restitution under
another form.505 The term “restitution” in article 35 thus

State responsibility

case when it said that the responsible State was under “the
obligation to restore the undertaking and, if this be not
possible, to pay its value at the time of the indemnification, which value is designed to take the place of restitution which has become impossible”. The Court went on
to add that “[t]he impossibility, on which the Parties are
agreed, of restoring the Chorzów factory could therefore
have no other effect but that of substituting payment of
the value of the undertaking for restitution”.492 It can be
seen in operation in the cases where tribunals have considered compensation only after concluding that, for one
reason or another, restitution could not be effected.493 Despite the difficulties restitution may encounter in practice,
States have often insisted upon claiming it in preference
to compensation. Indeed, in certain cases, especially those
involving the application of peremptory norms, restitution
may be required as an aspect of compliance with the primary obligation.
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the provisions of the said treaties and instruments; and that this régime
must continue in force so long as it has not been modified by agreement
between the Parties” (p. 172). See also F. A. Mann, “The consequences
of an international wrong in international and municipal law”, BYBIL,
1976–1977, vol. 48, p. 1, at pp. 5–8.
506 See above, paragraph (8) of the commentary to article 30.
507 Forests of Central Rhodopia (see footnote 382 above), p. 1432.
508 For questions of restitution in the context of State contract arbitration, see Texaco Overseas Petroleum Company and California Asiatic
Oil Company v. The Government of the Libyan Arab Republic (1977),

(Footnote 505 continued.)

(9) Material impossibility is not limited to cases where
the object in question has been destroyed, but can cover
more complex situations. In the Forests of Central Rhodopia case, the claimant was entitled to only a share in the
forestry operations and no claims had been brought by the
other participants. The forests were not in the same condition as at the time of their wrongful taking, and detailed
inquiries would be necessary to determine their condition. Since the taking, third parties had acquired rights to
them. For a combination of these reasons, restitution was
denied.507 The case supports a broad understanding of
the impossibility of granting restitution, but it concerned
questions of property rights within the legal system of the
responsible State.508 The position may be different where

(8) Under article 35, subparagraph (a), restitution is not
required if it is “materially impossible”. This would apply
where property to be restored has been permanently lost
or destroyed, or has deteriorated to such an extent as to be
valueless. On the other hand, restitution is not impossible
merely on grounds of legal or practical difficulties, even
though the responsible State may have to make special efforts to overcome these. Under article 32 the wrongdoing
State may not invoke the provisions of its internal law as
justification for the failure to provide full reparation, and
the mere fact of political or administrative obstacles to
restitution does not amount to impossibility.

(7) The obligation to make restitution is not unlimited.
In particular, under article 35 restitution is required “provided and to the extent that” it is neither materially impossible nor wholly disproportionate. The phrase “provided
and to the extent that” makes it clear that restitution may
be only partially excluded, in which case the responsible
State will be obliged to make restitution to the extent that
this is neither impossible nor disproportionate.

(10) In certain cases, the position of third parties may
have to be taken into account in considering whether restitution is materially possible. This was true in the Forests
of Central Rhodopia case. But whether the position of a
third party will preclude restitution will depend on the circumstances, including whether the third party at the time
of entering into the transaction or assuming the disputed
rights was acting in good faith and without notice of the
claim to restitution.

(6) What may be required in terms of restitution will often depend on the content of the primary obligation which
has been breached. Restitution, as the first of the forms of
reparation, is of particular importance where the obligation breached is of a continuing character, and even more
so where it arises under a peremptory norm of general
international law. In the case, for example, of unlawful
annexation of a State, the withdrawal of the occupying
State’s forces and the annulment of any decree of annexation may be seen as involving cessation rather than restitution.506 Even so, ancillary measures (the return of persons
or property seized in the course of the invasion) will be
required as an aspect either of cessation or restitution.

ILR, vol. 53, p. 389, at pp. 507–508, para. 109; BP Exploration Company (Libya) Limited v. Government of the Libyan Arab Republic, ibid.,
p. 297, at p. 354 (1974); and Libyan American Oil Company (LIAMCO)
v. Government of the Libyan Arab Republic ibid., vol. 62, p. 141, at
p. 200 (1977).
509 See, e.g., J. H. W. Verzijl, International Law in Historical Perspective (Leiden, Sijthoff, 1973), part VI, p. 744, and the position taken
by the Deutsche Gesellschaft für Völkerrecht (German International
Law Association) in Yearbook ... 1969, vol. II, p. 149.
510 See paragraphs (5) to (6) and (8) of the commentary to
article 31.

(1) Article 36 deals with compensation for damage
caused by an internationally wrongful act, to the extent
that such damage is not made good by restitution. The
notion of “damage” is defined inclusively in article 31,
paragraph 2, as any damage whether material or moral.510 Article 36, paragraph 2, develops this definition by
specifying that compensation shall cover any financially

Commentary

2. The compensation shall cover any financially
assessable damage including loss of profits insofar as
it is established.

1. The State responsible for an internationally
wrongful act is under an obligation to compensate for
the damage caused thereby, insofar as such damage is
not made good by restitution.

Article 36. Compensation

(11) A second exception, dealt with in article 35, subparagraph (b), involves those cases where the benefit to
be gained from restitution is wholly disproportionate to its
cost to the responsible State. Specifically, restitution may
not be required if it would “involve a burden out of all
proportion to the benefit deriving from restitution instead
of compensation”. This applies only where there is a grave
disproportionality between the burden which restitution
would impose on the responsible State and the benefit
which would be gained, either by the injured State or by
any victim of the breach. It is thus based on considerations
of equity and reasonableness,509 although with a preference for the position of the injured State in any case where
the balancing process does not indicate a clear preference
for compensation as compared with restitution. The balance will invariably favour the injured State in any case
where the failure to provide restitution would jeopardize
its political independence or economic stability.

the rights and obligations in issue arise directly on the international plane. In that context restitution plays a particularly important role.
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has a broad meaning, encompassing any action that needs
to be taken by the responsible State to restore the situation
resulting from its internationally wrongful act.
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(3) The relationship with restitution is clarified by the
final phrase of article 36, paragraph 1 (“insofar as such
damage is not made good by restitution”). Restitution, despite its primacy as a matter of legal principle, is frequently unavailable or inadequate. It may be partially or entirely
ruled out either on the basis of the exceptions expressed in
article 35, or because the injured State prefers compensation or for other reasons. Even where restitution is made,
it may be insufficient to ensure full reparation. The role
of compensation is to fill in any gaps so as to ensure full
reparation for damage suffered.513 As the Umpire said in
the “Lusitania” case:

(2) Of the various forms of reparation, compensation is
perhaps the most commonly sought in international practice. In the Gabčíkovo-Nagymaros Project case, ICJ declared: “It is a well-established rule of international law
that an injured State is entitled to obtain compensation
from the State which has committed an internationally
wrongful act for the damage caused by it.”511 It is equally
well established that an international court or tribunal
which has jurisdiction with respect to a claim of State
responsibility has, as an aspect of that jurisdiction, the
power to award compensation for damage suffered.512

511 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 81,
para. 152. See also the statement by PCIJ in Factory at Chorzów, Merits (footnote 34 above), declaring that “[i]t is a principle of international law that the reparation of a wrong may consist in an indemnity”
(p. 27).
512 Factory at Chorzów, Jurisdiction (see footnote 34 above); Fisheries Jurisdiction (see footnote 432 above), pp. 203–205, paras. 71–76;
Military and Paramilitary Activities in and against Nicaragua
(see footnote 36 above), p. 142.
513 Factory at Chorzów, Merits (see footnote 34 above), pp. 47–48.
514 UNRIAA, vol. VII (Sales No. 1956.V.5), p. 32, at p. 39 (1923).
515 Factory at Chorzów, Merits (see footnote 34 above), p. 47,
cited and applied, inter alia, by ITLOS in the case of the M/V “Saiga”
(No. 2) (Saint Vincent and the Grenadines v. Guinea), Judgment,
ITLOS Reports 1999 , p. 65, para. 170 (1999). See also Papamichalopoulos and Others v. Greece (article 50), Eur. Court H.R., Series A,
No. 330–B, para. 36 (1995); Velásquez Rodríguez (footnote 63 above),
pp. 26–27 and 30–31; and Tippetts, Abbett, McCarthy, Stratton v. TAMSAFFA Consulting Engineers of Iran, Iran-U.S. C.T.R., vol. 6, p. 219, at
p. 225 (1984).

Restitution in kind, or, if this is not possible, payment of a sum corresponding to the value which a restitution in kind would bear; the award,
if need be, of damages for loss sustained which would not be covered
by restitution in kind or payment in place of it—such are the principles
which should serve to determine the amount of compensation due for
an act contrary to international law.515

Likewise, the role of compensation was articulated by
PCIJ in the following terms:

The fundamental concept of “damages” is ... reparation for a loss suffered; a judicially ascertained compensation for wrong. The remedy
should be commensurate with the loss, so that the injured party may be
made whole.514
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(Continued on next page.)

516 In the Velásquez Rodriguez, Compensatory Damages case, the
Inter-American Court of Human Rights held that international law did
not recognize the concept of punitive or exemplary damages (Series
C, No. 7 (1989)). See also Letelier and Moffitt, ILR, vol. 88, p. 727
(1992), concerning the assassination in Washington, D.C., by Chilean
agents of a former Chilean minister; the compromis excluded any award
of punitive damages, despite their availability under United States law.
On punitive damages, see also N. Jørgensen, “A reappraisal of punitive damages in international law”, BYBIL, 1997, vol. 68, pp. 247–266;
and S. Wittich, “Awe of the gods and fear of the priests: punitive damages in the law of State responsibility”, Austrian Review of International
and European Law, vol. 3, No. 1 (1998), p. 101.
517 See paragraph (3) of the commentary to article 37.
518 For the requirement of a sufficient causal link between the internationally wrongful act and the damage, see paragraphs (11) to (13) of
the commentary to article 31.
519 For example, the M/V “Saiga” case (see footnote 515 above),
paras. 170–177.
520 The Iran-United States Claims Tribunal has developed a substantial jurisprudence on questions of assessment of damage and the
valuation of expropriated property. For reviews of the tribunal’s juris-

(6) In addition to ICJ, international tribunals dealing
with issues of compensation include the International Tribunal for the Law of the Sea,519 the Iran-United
States Claims Tribunal,520 human rights courts and other

(5) Consistently with other provisions of Part Two, article 36 is expressed as an obligation of the responsible
State to provide reparation for the consequences flowing
from the commission of an internationally wrongful act.518
The scope of this obligation is delimited by the phrase
“any financially assessable damage”, that is, any damage
which is capable of being evaluated in financial terms.
Financially assessable damage encompasses both damage
suffered by the State itself (to its property or personnel
or in respect of expenditures reasonably incurred to remedy or mitigate damage flowing from an internationally
wrongful act) as well as damage suffered by nationals,
whether persons or companies, on whose behalf the State
is claiming within the framework of diplomatic protection.

(4) As compared with satisfaction, the function of compensation is to address the actual losses incurred as a result of the internationally wrongful act. In other words,
the function of article 36 is purely compensatory, as its
title indicates. Compensation corresponds to the financially assessable damage suffered by the injured State or
its nationals. It is not concerned to punish the responsible
State, nor does compensation have an expressive or exemplary character.516 Thus, compensation generally consists
of a monetary payment, though it may sometimes take the
form, as agreed, of other forms of value. It is true that
monetary payments may be called for by way of satisfaction under article 37, but they perform a function distinct
from that of compensation. Monetary compensation is intended to offset, as far as may be, the damage suffered by
the injured State as a result of the breach. Satisfaction is
concerned with non-material injury, specifically non-material injury to the State, on which a monetary value can
be put only in a highly approximate and notional way.517

Entitlement to compensation for such losses is supported
by extensive case law, State practice and the writings of
jurists.

State responsibility

assessable damage including loss of profits so far as this
is established in the given case. The qualification “financially assessable” is intended to exclude compensation
for what is sometimes referred to as “moral damage” to
a State, i.e. the affront or injury caused by a violation of
rights not associated with actual damage to property or
persons: this is the subject matter of satisfaction, dealt
with in article 37.
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prudence on these subjects, see, inter alia, Aldrich, op. cit. (footnote
357 above), chaps. 5–6 and 12; C. N. Brower and J. D. Brueschke, The
Iran-United States Claims Tribunal (The Hague, Martinus Nijhoff,
1998), chaps. 14–18; M. Pellonpää, “Compensable claims before the
Tribunal: expropriation claims”, The Iran-United States Claims Tribunal: Its Contribution to the Law of State Responsibility, R. B. Lillich
and D. B. MaGraw, eds. (Irvington-on-Hudson, Transnational, 1998),
pp. 185–266; and D. P. Stewart, “Compensation and valuation issues”,
ibid., pp. 325–385.
521 For a review of the practice of such bodies in awarding compensation, see D. Shelton, Remedies in International Human Rights Law
(Oxford University Press, 1999), pp. 214–279.
522 ICSID tribunals have jurisdiction to award damages or other remedies in cases concerning investments arising between States parties and
nationals. Some of these claims involve direct recourse to international
law as a basis of claim. See, e.g., Asian Agricultural Products Limited
v. Republic of Sri Lanka, ICSID Reports (Cambridge University Press,
1997), vol. 4, p. 245 (1990).
523 See, e.g., Certain Phosphate Lands in Nauru, Preliminary Objections (footnote 230 above), and for the Court’s order of discontinuance
following the settlement, ibid., Order (footnote 232 above); Passage
through the Great Belt (Finland v. Denmark), Order of 10 September
1992, I.C.J. Reports 1992, p. 348 (order of discontinuance following
settlement); and Aerial Incident of 3 July 1988 (Islamic Republic of
Iran v. United States of America), Order of 22 February 1996, I.C.J.
Reports 1996, p. 9 (order of discontinuance following settlement).
524 See Aldrich, op. cit. (footnote 357 above), p. 242. See also
Graefrath, “Responsibility and damages caused: relationship between responsibility and damages” (footnote 454 above), p. 101;
L. Reitzer, La réparation comme conséquence de l’acte illicite en droit
international (Paris, Sirey, 1938); Gray, op. cit. (footnote 432 above),
pp. 33–34; J. Personnaz, La réparation du préjudice en droit international public (Paris, 1939); and M. Iovane, La riparazione nella teoria
e nella prassi dell’illecito internazionale (Milan, Giuffrè, 1990).

(Footnote 520 continued.)

(9) In the Corfu Channel case, the United Kingdom
sought compensation in respect of three heads of damage: replacement of the destroyer Saumarez, which be-

(8) Damage to the State as such might arise out of the
shooting down of its aircraft or the sinking of its ships,
attacks on its diplomatic premises and personnel, damage caused to other public property, the costs incurred in
responding to pollution damage, or incidental damage
arising, for example, out of the need to pay pensions and
medical expenses for officials injured as the result of a
wrongful act. Such a list cannot be comprehensive and
the categories of compensable injuries suffered by States
are not closed.

(7) As to the appropriate heads of compensable damage
and the principles of assessment to be applied in quantification, these will vary, depending upon the content of particular primary obligations, an evaluation of the respective
behaviour of the parties and, more generally, a concern to
reach an equitable and acceptable outcome.524 The following examples illustrate the types of damage that may
be compensable and the methods of quantification that
may be employed.

525 Corfu Channel, Assessment of Amount of Compensation (see
footnote 473 above), p. 249.
526 The M/V “Saiga” case (see footnote 515 above), para. 176.
527 Ibid., para. 177.
528 See the payment by Cuba to the Bahamas for the sinking by Cuban aircraft on the high seas of a Bahamian vessel, with loss of life
among the crew (RGDIP, vol. 85 (1981), p. 540), the payment of compensation by Israel for an attack in 1967 on the USS Liberty, with loss
of life and injury among the crew (ibid., p. 562), and the payment by
Iraq of US$ 27 million for the 37 deaths which occurred in May 1987
when Iraqi aircraft severely damaged the USS Stark (AJIL, vol. 83,
No. 3 (July 1989), p. 561).

(11) In a number of cases, payments have been directly
negotiated between injured and injuring States following wrongful attacks on ships causing damage or sinking
of the vessel, and in some cases, loss of life and injury
among the crew.528 Similar payments have been negotiated where damage is caused to aircraft of a State, such as

(10) In the M/V “Saiga” (No. 2) case, Saint Vincent and
the Grenadines sought compensation from Guinea following the wrongful arrest and detention of a vessel registered
in Saint Vincent and the Grenadines, the “Saiga”, and its
crew. ITLOS awarded compensation of US$ 2,123,357
with interest. The heads of damage compensated included, inter alia, damage to the vessel, including costs
of repair, losses suffered with respect to charter hire of
the vessel, costs related to the detention of the vessel, and
damages for the detention of the captain, members of the
crew and others on board the vessel. Saint Vincent and the
Grenadines had claimed compensation for the violation
of its rights in respect of ships flying its flag occasioned
by the arrest and detention of the “Saiga”; however, the
tribunal considered that its declaration that Guinea acted
wrongfully in arresting the vessel in the circumstances,
and in using excessive force, constituted adequate reparation.526 Claims regarding the loss of registration revenue
due to the illegal arrest of the vessel and for the expenses
resulting from the time lost by officials in dealing with
the arrest and detention of the ship and its crew were also
unsuccessful. In respect of the former, the tribunal held
that Saint Vincent and the Grenadines failed to produce
supporting evidence. In respect of the latter, the tribunal
considered that such expenses were not recoverable since
they were incurred in the exercise of the normal functions
of a flag State.527

came a total loss, the damage sustained by the destroyer
“Volage”, and the damage resulting from the deaths and
injuries of naval personnel. ICJ entrusted the assessment
to expert inquiry. In respect of the destroyer Saumarez, the
Court found that “the true measure of compensation” was
“the replacement cost of the [destroyer] at the time of its
loss” and held that the amount of compensation claimed
by the British Government (£ 700,087) was justified.
For the damage to the destroyer “Volage”, the experts had
reached a slightly lower figure than the £ 93,812 claimed
by the United Kingdom, “explained by the necessarily approximate nature of the valuation, especially as regards
stores and equipment”. In addition to the amounts awarded
for the damage to the two destroyers, the Court upheld the
United Kingdom’s claim for £ 50,048 representing “the
cost of pensions and other grants made by it to victims or
their dependants, and for costs of administration, medical
treatment, etc”.525
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bodies,521 and ICSID tribunals under the Convention on
the Settlement of Investment Disputes between States and
Nationals of other States.522 Other compensation claims
have been settled by agreement, normally on a without
prejudice basis, with the payment of substantial compensation a term of the agreement.523 The rules and principles
developed by these bodies in assessing compensation can
be seen as manifestations of the general principle stated
in article 36.
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(13) Another situation in which States may seek compensation for damage suffered by the State as such is
where costs are incurred in responding to pollution damage. Following the crash of the Soviet Cosmos 954 satellite
on Canadian territory in January 1978, Canada’s claim for
compensation for expenses incurred in locating, recovering, removing and testing radioactive debris and cleaning
up affected areas was based “jointly and separately on (a)
the relevant international agreements … and (b) general
principles of international law”.534 Canada asserted that
it was applying “the relevant criteria established by general principles of international law according to which fair
compensation is to be paid, by including in its claim only
those costs that are reasonable, proximately caused by the
intrusion of the satellite and deposit of debris and capable of being calculated with a reasonable degree of certainty”.535 The claim was eventually settled in April 1981
when the parties agreed on an ex gratia payment of Can$
3 million (about 50 per cent of the amount claimed).536

(12) Agreements for the payment of compensation are
also frequently negotiated by States following attacks on
diplomatic premises, whether in relation to damage to
the embassy itself530 or injury to its personnel.531 Damage caused to other public property, such as roads and infrastructure, has also been the subject of compensation
claims.532 In many cases, these payments have been made
on an ex gratia or a without prejudice basis, without any
admission of responsibility.533

529 Aerial Incident of 3 July 1988 (see footnote 523 above) (order
of discontinuance following settlement). For the settlement agreement
itself, see the General Agreement on the Settlement of Certain International Court of Justice and Tribunal Cases (1996), attached to the Joint
Request for Arbitral Award on Agreed Terms, Iran-U.S. C.T.R., vol. 32,
pp. 213–216 (1996).
530 See, e.g., the Exchange of Notes between the Government of the
United Kingdom of Great Britain and Northern Ireland and the Government of the Republic of Indonesia concerning the losses incurred by the
Government of the United Kingdom and by British nationals as a result
of the disturbances in Indonesia in September 1963 (1 December 1966)
for the payment by Indonesia of compensation for, inter alia, damage to
the British Embassy during mob violence (Treaty Series No. 34 (1967))
(London, HM Stationery Office) and the payment by Pakistan to the
United States of compensation for the sacking of the United States
Embassy in Islamabad in 1979 (RGDIP, vol. 85 (1981), p. 880).
531 See, e.g., Claim of Consul Henry R. Myers (United States v. Salvador) (1890), Papers relating to the Foreign Relations of the United
States, pp. 64–65; (1892), pp. 24–44 and 49–51; (1893), pp. 174–179,
181–182 and 184; and Whiteman, Damages in International Law (footnote 347 above), pp. 80–81.
532 For examples, see Whiteman, Damages in International Law
(footnote 347 above), p. 81.
533 See, e.g., the United States-China agreement providing for an ex
gratia payment of US$ 4.5 million, to be given to the families of those
killed and to those injured in the bombing of the Chinese Embassy in
Belgrade on 7 May 1999, AJIL, vol. 94, No. 1 (January 2000), p. 127.
534 The claim of Canada against the Union of Soviet Socialist Republics for damage caused by Cosmos 954, 23 January 1979 (see footnote
459 above), pp. 899 and 905.
535 Ibid., p. 907.
536 Protocol between Canada and the Union of Soviet Socialist Republics in respect of the claim for damages caused by the Satellite
“Cosmos 954” (Moscow, 2 April 1981), United Nations, Treaty Series,

101

vol. 1470, No. 24934, p. 269. See also ILM, vol. 20, No. 3 (May 1981),
p. 689.
537 Security Council resolution 687 (1991), para. 16 (see footnote 461 above).
538 Decision 7 of 16 March 1992, Criteria for additional categories of
claims (S/AC.26/1991/7/Rev.1), para 35.
539 See the decision of the arbitral tribunal in the Trail Smelter case
(footnote 253 above), p. 1911, which provided compensation to the
United States for damage to land and property caused by sulphur dioxide emissions from a smelter across the border in Canada. Compensation was assessed on the basis of the reduction in value of the affected
land.
540 See footnote 514 above. International tribunals have frequently
granted pecuniary compensation for moral injury to private parties.
For example, the Chevreau case (see footnote 133 above) (English
translation in AJIL, vol. 27, No. 1 (January 1933), p. 153); the Gage
case, UNRIAA, vol. IX (Sales No. 59.V.5), p. 226 (1903); the Di Caro
case, ibid., vol. X (Sales No. 60.V.4), p. 597 (1903); and the Heirs of
Jean Maninat case, ibid., p. 55 (1903).

(16) Within the field of diplomatic protection, a good
deal of guidance is available as to appropriate compensation standards and methods of valuation, especially as
concerns personal injury and takings of, or damage to,
tangible property. It is well established that a State may
seek compensation in respect of personal injuries suffered by its officials or nationals, over and above any direct injury it may itself have suffered in relation to the
same event. Compensable personal injury encompasses
not only associated material losses, such as loss of earnings and earning capacity, medical expenses and the like,
but also non-material damage suffered by the individual
(sometimes, though not universally, referred to as “moral
damage” in national legal systems). Non-material damage
is generally understood to encompass loss of loved ones,
pain and suffering as well as the affront to sensibilities associated with an intrusion on the person, home or private
life. No less than material injury sustained by the injured
State, non-material damage is financially assessable and
may be the subject of a claim of compensation, as stressed
in the “Lusitania” case.540 The umpire considered that
international law provides compensation for mental

(15) In cases where compensation has been awarded
or agreed following an internationally wrongful act that
causes or threatens environmental damage, payments
have been directed to reimbursing the injured State for
expenses reasonably incurred in preventing or remedying
pollution, or to providing compensation for a reduction in
the value of polluted property.539 However, environmental damage will often extend beyond that which can be
readily quantified in terms of clean-up costs or property
devaluation. Damage to such environmental values (biodiversity, amenity, etc.—sometimes referred to as “nonuse values”) is, as a matter of principle, no less real and
compensable than damage to property, though it may be
difficult to quantify.

(14) Compensation claims for pollution costs have been
dealt with by UNCC in the context of assessing Iraq’s liability under international law “for any direct loss, damage—including environmental damage and the depletion
of natural resources … as a result of its unlawful invasion
and occupation of Kuwait”.537 The UNCC Governing
Council decision 7 specifies various heads of damage encompassed by “environmental damage and the depletion
of natural resources”.538

State responsibility

the “full and final settlement” agreed between the Islamic
Republic of Iran and the United States following a dispute
over the destruction of an Iranian aircraft and the killing
of its 290 passengers and crew.529
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“Lusitania” (see footnote 514 above), p. 40.
See footnote 515 above.
“Lusitania” (see footnote 514 above), p. 35.
544 For example, the “Topaze” case, UNRIAA, vol. IX (Sales
No. 59.V.5), p. 387, at p. 389 (1903); and the Faulkner case, ibid.,
vol. IV (Sales No. 1951.V.1), p. 67, at p. 71 (1926).
545 For example, the William McNeil case, ibid., vol. V (Sales
No. 1952.V.3), p. 164, at p. 168 (1931).
546 See the review by Shelton, op. cit. (footnote 521 above),
chaps. 8–9; A. Randelzhofer and C. Tomuschat, eds., State Responsibility and the Individual: Reparation in Instances of Grave Violations

(19) Compensation for personal injury has also been
dealt with by human rights bodies, in particular the European Court of Human Rights and the Inter-American
Court of Human Rights. Awards of compensation encompass material losses (loss of earnings, pensions, medical
expenses, etc.) and non-material damage (pain and suffering, mental anguish, humiliation, loss of enjoyment of
life and loss of companionship or consortium), the latter usually quantified on the basis of an equitable assessment. Hitherto, amounts of compensation or damages
awarded or recommended by these bodies have been modest.546 Nonetheless, the decisions of human rights bodies

In cases of deprivation of liberty, arbitrators sometimes
awarded a set amount for each day spent in detention.544
Awards were often increased when abusive conditions of
confinement accompanied the wrongful arrest and imprisonment, resulting in particularly serious physical or
psychological injury.545

Estimate the amounts (a) which the decedent, had he not been killed,
would probably have contributed to the claimant, add thereto (b) the
pecuniary value to such claimant of the deceased’s personal services
in claimant’s care, education, or supervision, and also add (c) reasonable compensation for such mental suffering or shock, if any, caused
by the violent severing of family ties, as claimant may actually have
sustained by reason of such death. The sum of these estimates reduced
to its present cash value, will generally represent the loss sustained by
claimant.543

(18) Historically, compensation for personal injury suffered by nationals or officials of a State arose mainly in
the context of mixed claims commissions dealing with
State responsibility for injury to aliens. Claims commissions awarded compensation for personal injury both in
cases of wrongful death and deprivation of liberty. Where
claims were made in respect of wrongful death, damages
were generally based on an evaluation of the losses of the
surviving heirs or successors, calculated in accordance
with the well-known formula of Umpire Parker in the
“Lusitania” case:

(17) International courts and tribunals have undertaken
the assessment of compensation for personal injury on
numerous occasions. For example, in the M/V “Saiga”
case, 542 the tribunal held that Saint Vincent and the Grenadines’ entitlement to compensation included damages
for injury to the crew, their unlawful arrest, detention and
other forms of ill-treatment.

of Human Rights (The Hague, Martinus Nijhoff, 1999); and R. Pisillo
Mazzeschi, “La riparazione per violazione dei diritti umani nel diritto
internazionale e nella Convenzione europea”, La Comunità internazionale, vol. 53, No. 2 (1998), p. 215.
547 See, e.g., the decision of the Inter-American Court of Human
Rights in the Velásquez Rodríguez case (footnote 63 above), pp. 26–27
and 30–31. Cf. Papamichalopoulos (footnote 515 above).
548 See, e.g., R. B. Lillich and B. H. Weston, International Claims:
Their Settlement by Lump Sum Agreements (Charlottesville, University Press of Virginia, 1975); and B. H. Weston, R. B. Lillich and D. J.
Bederman, International Claims: Their Settlement by Lump Sum Agreements, 1975–1995 (Ardsley, N.Y., Transnational, 1999).
549 Controversy has persisted in relation to expropriation cases,
particularly over standards of compensation applicable in the light of
the distinction between lawful expropriation of property by the State
on the one hand, and unlawful takings on the other, a distinction clearly
drawn by PCIJ in Factory at Chorzów, Merits (footnote 34 above), p. 47.
In a number of cases, tribunals have employed the distinction to rule in
favour of compensation for lost profits in cases of unlawful takings (see,
e.g., the observations of the arbitrator in Libyan American Oil Company
(LIAMCO) (footnote 508 above), pp. 202–203; and also the Aminoil
arbitration (footnote 496 above), p. 600, para. 138; and Amoco International Finance Corporation v. The Government of the Islamic Republic
of Iran, Iran-U.S. C.T.R., vol. 15, p. 189, at p. 246, para. 192 (1987)).
Not all cases, however, have drawn a distinction between the applicable
compensation principles based on the lawfulness or unlawfulness of the
taking. See, e.g., the decision of the Iran-United States Claims Tribunal
in Phillips Petroleum (footnote 164 above), p. 122, para. 110. See also
Starrett Housing Corporation v. Government of the Islamic Republic of
Iran, Iran-U.S. C.T.R., vol. 16, p. 112 (1987), where the tribunal made
no distinction in terms of the lawfulness of the taking and its award
included compensation for lost profits.
550 See American International Group, Inc. v. The Islamic Republic
of Iran, which stated that, under general international law, “the valuation
should be made on the basis of the fair market value of the shares”, IranU.S. C.T.R., vol. 4, p. 96, at p. 106 (1983). In Starrett Housing Corporation (see footnote 549 above), the tribunal accepted its expert’s concept
of fair market value “as the price that a willing buyer would pay to a
willing seller in circumstances in which each had good information,
each desired to maximize his financial gain, and neither was under
duress or threat” (p. 201). See also the Guidelines on the Treatment
of Foreign Direct Investment, which state in paragraph 3 of part IV
that compensation “will be deemed ‘adequate’ if it is based on the fair
market value of the taken asset as such value is determined immediately before the time at which the taking occurred or the decision to
take the asset became publicly known”, World Bank, Legal Framework

(22) Compensation reflecting the capital value of property taken or destroyed as the result of an internationally
wrongful act is generally assessed on the basis of the “fair
market value” of the property lost.550 The method used to

(21) The reference point for valuation purposes is the
loss suffered by the claimant whose property rights have
been infringed. This loss is usually assessed by reference
to specific heads of damage relating to (i) compensation
for capital value; (ii) compensation for loss of profits; and
(iii) incidental expenses.

(20) In addition to a large number of lump-sum compensation agreements covering multiple claims,548 property claims of nationals arising out of an internationally
wrongful act have been adjudicated by a wide range of ad
hoc and standing tribunals and commissions, with reported cases spanning two centuries. Given the diversity of
adjudicating bodies, the awards exhibit considerable variability.549 Nevertheless, they provide useful principles to
guide the determination of compensation under this head
of damage.

on compensation draw on principles of reparation under
general international law.547
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suffering, injury to feelings, humiliation, shame, degradation, loss of social position or injury to credit and reputation, such injuries being “very real, and the mere fact that
they are difficult to measure or estimate by money standards makes them none the less real and affords no reason
why the injured person should not be compensated …”.541
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(23) Decisions of various ad hoc tribunals since 1945
have been dominated by claims in respect of nationalized
business entities. The preferred approach in these cases
has been to examine the assets of the business, making
allowance for goodwill and profitability, as appropriate.
This method has the advantage of grounding compensation as much as possible in some objective assessment of
value linked to the tangible asset backing of the business.
The value of goodwill and other indicators of profitability
may be uncertain, unless derived from information provided by a recent sale or acceptable arms-length offer. Yet,
for profitable business entities where the whole is greater
than the sum of the parts, compensation would be incomplete without paying due regard to such factors.554

for the Treatment of Foreign Investment (Washington, D.C., 1992),
vol. II, p. 41. Likewise, according to article 13, paragraph 1, of the
Energy Charter Treaty, compensation for expropriation “shall amount
to the fair market value of the Investment expropriated at the time
immediately before the Expropriation”.
551 Particularly in the case of lump-sum settlements, agreements
have been concluded decades after the claims arose. See, e.g., the
Agreement between the Government of the United Kingdom of Great
Britain and Northern Ireland and the Government of the Union of Soviet Socialist Republics concerning the Settlement of Mutual Financial
and Property Claims arising before 1939 of 15 July 1986 (Treaty Series,
No. 65 (1986)) (London, HM Stationery Office) concerning claims dating back to 1917 and the Agreement between the Government of the
United Kingdom of Great Britain and Northern Ireland and the Government of the People’s Republic of China concerning the Settlement of
Mutual Historical Property Claims of 5 June 1987 (Treaty Series,
No. 37 (1987), ibid.) in respect of claims arising in 1949. In such cases,
the choice of valuation method was sometimes determined by availability of evidence.
552 See Report and recommendations made by the panel of Commissioners concerning part two of the first instalment of individual claims
for damages above US$ 100 000 (category “D” claims), 12 March 1998
(S/AC.26/1998/3), paras. 48–49, where UNCC considered a compensation claim in relation to the taking of the claimant’s Islamic art collection by Iraqi military personnel.
553 Where share prices provide good evidence of value, they may
be utilized, as in INA Corporation v. The Government of the Islamic
Republic of Iran, Iran-U.S. C.T.R., vol. 8, p. 373 (1985).
554 Early claims recognized that even where a taking of property was
lawful, compensation for a going concern called for something more
than the value of the property elements of the business. The AmericanMexican Claims Commission, in rejecting a claim for lost profits in
the case of a lawful taking, stated that payment for property elements
would be “augmented by the existence of those elements which constitute a going concern”: Wells Fargo and Company (Decision No. 22–B)
(1926), American-Mexican Claims Commission (Washington, D.C.,
United States Government Printing Office, 1948), p. 153 (1926). See
also decision No. 9 of the UNCC Governing Council in “Propositions
and conclusions on compensation for business losses: types of damages
and their valuation” (S/AC.26/1992/9), para. 16.
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555 For an example of a business found not to be a going concern, see
Phelps Dodge Corp. v. The Islamic Republic of Iran, Iran-U.S. C.T.R.,
vol. 10, p. 121 (1986), where the enterprise had not been established
long enough to demonstrate its viability. In SEDCO, Inc. v. National Iranian Oil Co., the claimant sought dissolution value only, ibid.,
p. 180 (1986).
556 The hypothetical nature of the result is discussed in Amoco International Finance Corporation (see footnote 549 above), at pp. 256–
257, paras. 220–223.
557 See, for example, the detailed methodology developed by UNCC
for assessing Kuwaiti corporate claims (report and recommendations
made by the panel of Commissioners concerning the first instalment
of “E4” claims, 19 March 1999 (S/AC.26/1999/4), paras. 32–62) and
claims filed on behalf of non-Kuwaiti corporations and other business
entities, excluding oil sector, construction/engineering and export guarantee claims (report and recommendations made by the panel of Commissioners concerning the third instalment of “E2” claims, 9 December
1999 (S/AC.26/1999/22)).
558 The use of the discounted cash flow method to assess capital
value was analysed in some detail in Amoco International Finance
Corporation (see footnote 549 above); Starrett Housing Corporation
(ibid.); Phillips Petroleum Company Iran (see footnote 164 above); and
Ebrahimi (Shahin Shaine) v. Islamic Republic of Iran, Iran-U.S. C.T.R.,
vol. 30, p. 170 (1994).

(26) Since 1945, valuation techniques have been developed to factor in different elements of risk and probability.557 The discounted cash flow (DCF) method has gained
some favour, especially in the context of calculations involving income over a limited duration, as in the case of
wasting assets. Although developed as a tool for assessing
commercial value, it can also be useful in the context of
calculating value for compensation purposes.558 But difficulties can arise in the application of the DCF method to
establish capital value in the compensation context. The
method analyses a wide range of inherently speculative
elements, some of which have a significant impact upon
the outcome (e.g. discount rates, currency fluctuations,
inflation figures, commodity prices, interest rates and
other commercial risks). This has led tribunals to adopt a

(25) In cases where a business is not a going concern,555
so-called “break-up”, “liquidation” or “dissolution” value
is generally employed. In such cases, no provision is made
for value over and above the market value of the individual assets. Techniques have been developed to construct,
in the absence of actual transactions, hypothetical values
representing what a willing buyer and willing seller might
agree.556

(24) An alternative valuation method for capital loss is
the determination of net book value, i.e. the difference between the total assets of the business and total liabilities
as shown on its books. Its advantages are that the figures
can be determined by reference to market costs, they are
normally drawn from a contemporaneous record, and they
are based on data generated for some other purpose than
supporting the claim. Accordingly, net book value (or
some variant of this method) has been employed to assess
the value of businesses. The limitations of the method lie
in the reliance on historical figures, the use of accounting principles which tend to undervalue assets, especially
in periods of inflation, and the fact that the purpose for
which the figures were produced does not take account of
the compensation context and any rules specific to it. The
balance sheet may contain an entry for goodwill, but the
reliability of such figures depends upon their proximity to
the moment of an actual sale.

State responsibility

assess “fair market value”, however, depends on the nature
of the asset concerned. Where the property in question or
comparable property is freely traded on an open market,
value is more readily determined. In such cases, the choice
and application of asset-based valuation methods based
on market data and the physical properties of the assets is
relatively unproblematic, apart from evidentiary difficulties associated with long outstanding claims.551 Where the
property interests in question are unique or unusual, for
example, art works or other cultural property,552 or are
not the subject of frequent or recent market transactions,
the determination of value is more difficult. This may be
true, for example, in respect of certain business entities in
the nature of a going concern, especially if shares are not
regularly traded.553
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559 See, e.g., Amoco (footnote 549 above); Starrett Housing Corporation (ibid.); and Phillips Petroleum Company Iran (footnote 164 above).
In the context of claims for lost profits, there is a corresponding preference for claims to be based on past performance rather than forecasts.
For example, the UNCC guidelines on valuation of business losses in
decision 9 (see footnote 554 above) state: “The method of a valuation
should therefore be one that focuses on past performance rather than on
forecasts and projections into the future” (para. 19).
560 See, e.g., Ebrahimi (footnote 558 above), p. 227, para. 159.
561 Navires (see footnote 222 above) (Cape Horn Pigeon case),
p. 63 (1902) (including compensation for lost profits resulting from the
seizure of an American whaler). Similar conclusions were reached in
the Delagoa Bay Railway case, Martens, op. cit. (footnote 441 above),
vol. XXX, p. 329 (1900); Moore, History and Digest, vol. II, p. 1865
(1900); the William Lee case (footnote 139 above), pp. 3405–3407;
and the Yuille Shortridge and Co. case (Great Britain v. Portugal),
Lapradelle–Politis, op. cit. (ibid.), vol. II, p. 78 (1861). Contrast the decisions in the Canada case (United States of America v. Brazil), Moore,
History and Digest, vol. II, p. 1733 (1870) and the Lacaze case (footnote 139 above).
562 ILR, vol. 35, p. 136, at pp. 187 and 189 (1963).
563 Factory at Chorzów, Merits (see footnote 34 above), pp. 47–48
and 53.
564 Libyan American Oil Company (LIAMCO) (see footnote 508
above), p. 140.
565 See, e.g., Amco Asia Corporation and Others v. The Republic
of Indonesia, First Arbitration (1984); Annulment (1986); Resubmitted case (1990), ICSID Reports (Cambridge, Grotius, 1993), vol. 1,
p. 377; and AGIP SpA v. the Government of the People’s Republic of the
Congo, ibid., p. 306 (1979).
566 According to the arbitrator in the Shufeldt case (see footnote 87
above), “the lucrum cessans must be the direct fruit of the contract
and not too remote or speculative” (p. 1099). See also Amco Asia
Corporation and Others (footnote 565 above), where it was stated that
“non-speculative profits” were recoverable (p. 612, para. 178). UNCC
has also stressed the requirement for claimants to provide “clear and
convincing evidence of ongoing and expected profitability” (see report and recommendations made by the panel of Commissioners
concerning the first instalment of “E3” claims, 17 December 1998
(S/AC.26/1998/13), para. 147). In assessing claims for lost profits on
construction contracts, Panels have generally required that the claimant’s calculation take into account the risk inherent in the project (ibid.,
para. 157; report and recommendations made by the panel of Commissioners concerning the fourth instalment of “E3” claims, 30 September
1999 (S/AC.26/1999/14), para. 126).

(27) Paragraph 2 of article 36 recognizes that in certain
cases compensation for loss of profits may be appropriate. International tribunals have included an award for
loss of profits in assessing compensation: for example,
the decisions in the Cape Horn Pigeon case561 and Sapphire International Petroleums Ltd. v. National Iranian
Oil Company.562 Loss of profits played a role in the Factory at Chorzów case itself, PCIJ deciding that the injured party should receive the value of property by way
of damages not as it stood at the time of expropriation
but at the time of indemnification.563 Awards for loss
of profits have also been made in respect of contractbased lost profits in Libyan American Oil Company
(LIAMCO)564 and in some ICSID arbitrations.565
Nevertheless, lost profits have not been as commonly
awarded in practice as compensation for accrued losses.
Tribunals have been reluctant to provide compensation
for claims with inherently speculative elements.566 When

567 In considering claims for future profits, the UNCC panel dealing
with the fourth instalment of “E3” claims expressed the view that in
order for such claims to warrant a recommendation, “it is necessary to
demonstrate by sufficient documentary and other appropriate evidence
a history of successful (i.e. profitable) operation, and a state of affairs
which warrants the conclusion that the hypothesis that there would have
been future profitable contracts is well founded” (S/AC.26/1999/14),
para. 140 (see footnote 566 above).
568 According to Whiteman, “in order to be allowable, prospective
profits must not be too speculative, contingent, uncertain, and the like.
There must be proof that they were reasonably anticipated; and that the
profits anticipated were probable and not merely possible” (Damages in
International Law (Washington, D.C., United States Government Printing Office, 1943), vol. III, p. 1837).
569 This is most commonly associated with the deprivation of property, as opposed to wrongful termination of a contract or concession.
If restitution were awarded, the award of lost profits would be analogous
to cases of temporary dispossession. If restitution is not awarded, as in
the Factory at Chorzów, Merits (see footnote 34 above) and Norwegian
Shipowners’ Claims (footnote 87 above), lost profits may be awarded
up to the time when compensation is made available as a substitute for
restitution.
570 Awards of lost future profits have been made in the context of a
contractually protected income stream, as in Amco Asia Corporation
and Others v. The Republic of Indonesia, First Arbitration; Annulment;
Resubmitted case (see footnote 565 above), rather than on the basis
of the taking of income-producing property. In the UNCC report and
recommendations on the second instalment of “E2” claims, dealing
with reduced profits, the panel found that losses arising from a decline
in business were compensable even though tangible property was not
affected and the businesses continued to operate throughout the relevant
period (S/AC.26/1999/6, para. 76).
571 Many of the early cases concern vessels seized and detained.
In the “Montijo”, an American vessel seized in Panama, the Umpire
allowed a sum of money per day for loss of the use of the vessel
(see footnote 117 above). In the “Betsey”, compensation was awarded
not only for the value of the cargo seized and detained, but also for
demurrage for the period representing loss of use: Moore, International Adjudications (New York, Oxford University Press, 1933) vol. V,
p. 47, at p. 113.

(30) The second category of claims relates to the unlawful taking of income-producing property. In such cases

(29) The first category involves claims for loss of profits due to the temporary loss of use and enjoyment of the
income-producing asset.571 In these cases there is no interference with title and hence in the relevant period the
loss compensated is the income to which the claimant was
entitled by virtue of undisturbed ownership.

(28) Three categories of loss of profits may be distinguished: first, lost profits from income-producing property during a period when there has been no interference
with title as distinct from temporary loss of use; secondly,
lost profits from income-producing property between the
date of taking of title and adjudication;569 and thirdly, lost
future profits in which profits anticipated after the date of
adjudication are awarded.570

compared with tangible assets, profits (and intangible
assets which are income-based) are relatively vulnerable to commercial and political risks, and increasingly
so the further into the future projections are made. In
cases where lost future profits have been awarded, it has
been where an anticipated income stream has attained
sufficient attributes to be considered a legally protected
interest of sufficient certainty to be compensable.567 This
has normally been achieved by virtue of contractual
arrangements or, in some cases, a well-established history
of dealings.568
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cautious approach to the use of the method. Hence, although income-based methods have been accepted in
principle, there has been a decided preference for assetbased methods.559 A particular concern is the risk of double-counting which arises from the relationship between
the capital value of an enterprise and its contractually
based profits.560
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(32) In other cases, lost profits have been excluded on
the basis that they were not sufficiently established as a legally protected interest. In the Oscar Chinn case577 a monopoly was not accorded the status of an acquired right. In
the Asian Agricultural Products case,578 a claim for lost
profits by a newly established business was rejected for
lack of evidence of established earnings. Claims for lost
profits are also subject to the usual range of limitations
on the recovery of damages, such as causation, remoteness, evidentiary requirements and accounting principles,

(31) The third category of claims for loss of profits arises
in the context of concessions and other contractually protected interests. Again, in such cases, lost future income
has sometimes been awarded.575 In the case of contracts,
it is the future income stream which is compensated, up to
the time when the legal recognition of entitlement ends. In
some contracts this is immediate, e.g. where the contract
is determinable at the instance of the State,576 or where
some other basis for contractual termination exists. Or it
may arise from some future date dictated by the terms of
the contract itself.

Factory at Chorzów, Merits (see footnote 34 above).
Norwegian Shipowners’ Claims (see footnote 87 above).
For the approach of UNCC in dealing with loss of profits claims
associated with the destruction of businesses following the Iraqi invasion of Kuwait, see S/AC.26/1999/4 (footnote 557 above), paras. 184–
187.
575 In some cases, lost profits were not awarded beyond the date of
adjudication, though for reasons unrelated to the nature of the incomeproducing property. See, e.g., Robert H. May (United States v. Guatemala), 1900 For. Rel. 648; and Whiteman, Damages in International
Law, vol. III (footnote 568 above), pp. 1704 and 1860, where the concession had expired. In other cases, circumstances giving rise to force
majeure had the effect of suspending contractual obligations: see, e.g.,
Gould Marketing, Inc. v. Ministry of Defence of the Islamic Republic
of Iran, Iran-U.S. C.T.R., vol. 6, p. 272 (1984); and Sylvania Technical Systems, Inc. v. The Government of the Islamic Republic of Iran,
ibid., vol. 8, p. 298 (1985). In the Delagoa Bay Railway case (footnote 561 above), and in Shufeldt (see footnote 87 above), lost profits
were awarded in respect of a concession which had been terminated.
In Sapphire International Petroleums Ltd. (see footnote 562 above),
p. 136; Libyan American Oil Company (LIAMCO) (see footnote 508
above), p. 140; and Amco Asia Corporation and Others v. The Republic
of Indonesia, First Arbitration; Annulment; Resubmitted case (see footnote 565 above), awards of lost profits were also sustained on the basis
of contractual relationships.
576 As in Sylvania Technical Systems, Inc. (see the footnote above).
577 See footnote 385 above.
578 See footnote 522 above.

574
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579 Compensation for incidental expenses has been awarded by
UNCC (report and recommendations on the first instalment of “E2”
claims (S/AC.26/1998/7) where compensation was awarded for evacuation and relief costs (paras. 133, 153 and 249), repatriation (para. 228),
termination costs (para. 214), renovation costs (para. 225) and expenses
in mitigation (para. 183)), and by the Iran-United States Claims Tribunal (see General Electric Company v. The Government of the Islamic
Republic of Iran, Iran-U.S. C.T.R., vol. 26, p. 148, at pp. 165–169,
paras. 56–60 and 67–69 (1991), awarding compensation for items
resold at a loss and for storage costs).

(2) Article 37 is divided into three paragraphs, each
dealing with a separate aspect of satisfaction. Paragraph 1
addresses the legal character of satisfaction and the types
of injury for which it may be granted. Paragraph 2 describes, in a non-exhaustive fashion, some modalities of
satisfaction. Paragraph 3 places limitations on the obliga-

(1) Satisfaction is the third form of reparation which the
responsible State may have to provide in discharge of its
obligation to make full reparation for the injury caused by
an internationally wrongful act. It is not a standard form
of reparation, in the sense that in many cases the injury
caused by an internationally wrongful act of a State may
be fully repaired by restitution and/or compensation. The
rather exceptional character of the remedy of satisfaction,
and its relationship to the principle of full reparation, are
emphasized by the phrase “insofar as [the injury] cannot
be made good by restitution or compensation”. It is only
in those cases where those two forms have not provided
full reparation that satisfaction may be required.

Commentary

3. Satisfaction shall not be out of proportion to
the injury and may not take a form humiliating to the
responsible State.

2. Satisfaction may consist in an acknowledgement
of the breach, an expression of regret, a formal apology
or another appropriate modality.

1. The State responsible for an internationally
wrongful act is under an obligation to give satisfaction
for the injury caused by that act insofar as it cannot be
made good by restitution or compensation.

Article 37. Satisfaction

(34) It is well established that incidental expenses are
compensable if they were reasonably incurred to repair
damage and otherwise mitigate loss arising from the
breach.579 Such expenses may be associated, for example,
with the displacement of staff or the need to store or sell
undelivered products at a loss.

(33) If loss of profits are to be awarded, it is inappropriate to award interest under article 38 on the profit-earning
capital over the same period of time, simply because the
capital sum cannot be simultaneously earning interest and
generating profits. The essential aim is to avoid double
recovery while ensuring full reparation.

which seek to discount speculative elements from projected figures.

State responsibility

lost profits have been awarded for the period up to the
time of adjudication. In the Factory at Chorzów case,572
this took the form of re-invested income, representing
profits from the time of taking to the time of adjudication.
In the Norwegian Shipowners’ Claims case,573 lost profits
were similarly not awarded for any period beyond the date
of adjudication. Once the capital value of income-producing property has been restored through the mechanism of
compensation, funds paid by way of compensation can
once again be invested to re-establish an income stream.
Although the rationale for the award of lost profits in
these cases is less clearly articulated, it may be attributed
to a recognition of the claimant’s continuing beneficial
interest in the property up to the moment when potential
restitution is converted to a compensation payment.574
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580 See C. Dominicé, “De la réparation constructive du préjudice
immatériel souffert par un État”, L’ordre juridique international entre
tradition et innovation: recueil d’études (Paris, Presses Universitaires
de France, 1997), p. 349, at p. 354.
581 “Rainbow Warrior” (see footnote 46 above), pp. 272–273,
para. 122.
582 Examples are the Magee case (Whiteman, Damages in International Law, vol. I (see footnote 347 above), p. 64 (1874)), the Petit
Vaisseau case (La prassi italiana di diritto internazionale, 2nd series
(see footnote 498 above), vol. III, No. 2564 (1863)) and the case that
arose from the insult to the French flag in Berlin in 1920 (C. Eagleton,
The Responsibility of States in International Law (New York University
Press, 1928), pp. 186–187).
583 As occurred in the “Rainbow Warrior” arbitration (see footnote
46 above).
584 Examples include the attack carried out in 1961 against a Soviet
aircraft transporting President Brezhnev by French fighter planes over
the international waters of the Mediterranean (RGDIP, vol. 65 (1961),
p. 603); and the sinking of a Bahamian ship in 1980 by a Cuban aircraft
(ibid., vol. 84 (1980), pp. 1078–1079).
585 See F. Przetacznik, “La responsabilité internationale de l’État à
raison des préjudices de caractère moral et politique causés à un autre
État”, RGDIP, vol. 78 (1974), p. 919, at p. 951.
586 Examples include the attack by demonstrators in 1851 on the
Spanish Consulate in New Orleans (Moore, Digest, vol. VI, p. 811, at
p. 812), and the failed attempt of two Egyptian policemen, in 1888,
to intrude upon the premises of the Italian Consulate at Alexandria

State practice also provides many instances of claims for
satisfaction in circumstances where the internationally
wrongful act of a State causes non-material injury to another State. Examples include situations of insults to the
symbols of the State, such as the national flag,582 violations of sovereignty or territorial integrity,583 attacks on
ships or aircraft,584 ill-treatment of or deliberate attacks
on heads of State or Government or diplomatic or consular representatives or other protected persons585 and violations of the premises of embassies or consulates or of
the residences of members of the mission.586

There is a long established practice of States and international Courts
and Tribunals of using satisfaction as a remedy or form of reparation
(in the wide sense) for the breach of an international obligation. This
practice relates particularly to the case of moral or legal damage done
directly to the State, especially as opposed to the case of damage to
persons involving international responsibilities.581

(4) The availability of the remedy of satisfaction for injury of this kind, sometimes described as “non-material
injury”,580 is well established in international law. The
point was made, for example, by the tribunal in the “Rainbow Warrior” arbitration:

(3) In accordance with paragraph 2 of article 31, the
injury for which a responsible State is obliged to make
full reparation embraces “any damage, whether material
or moral, caused by the internationally wrongful act of
a State”. Material and moral damage resulting from an
internationally wrongful act will normally be financially
assessable and hence covered by the remedy of compensation. Satisfaction, on the other hand, is the remedy for
those injuries, not financially assessable, which amount
to an affront to the State. These injuries are frequently
of a symbolic character, arising from the very fact of the
breach of the obligation, irrespective of its material consequences for the State concerned.

(La prassi italiana di diritto internazionale, 2nd series (see footnote
498 above), vol. III, No. 2558). Also see cases of apologies and expressions of regret following demonstrations in front of the French Embassy in Belgrade in 1961 (RGDIP, vol. 65 (1961), p. 610), and the fires
in the libraries of the United States Information Services in Cairo in
1964 (ibid., vol. 69 (1965), pp. 130–131) and in Karachi in 1965 (ibid.,
vol. 70 (1966), pp. 165–166).
587 In the “Rainbow Warrior” arbitration the tribunal, while rejecting
New Zealand’s claims for restitution and/or cessation and declining to
award compensation, made various declarations by way of satisfaction,
and in addition a recommendation “to assist [the parties] in putting an
end to the present unhappy affair”. Specifically, it recommended that
France contribute US$ 2 million to a fund to be established “to promote
close and friendly relations between the citizens of the two countries”
(see footnote 46 above), p. 274, paras. 126–127. See also L. Migliorino,
“Sur la déclaration d’illicéité comme forme de satisfaction: à propos
de la sentence arbitrale du 30 avril 1990 dans l’affaire du Rainbow
Warrior”, RGDIP, vol. 96 (1992), p. 61.
588 For example, the United States naval inquiry into the causes of
the collision between an American submarine and the Japanese fishing
vessel, the Ehime Maru, in waters off Honolulu, The New York Times,
8 February 2001, sect. 1, p. 1.
589 Action against the guilty individuals was requested in the case
of the killing in 1948, in Palestine, of Count Bernadotte while he was
acting in the service of the United Nations (Whiteman, Digest of International Law, vol. 8, pp. 742–743) and in the case of the killing of two
United States officers in Tehran (RGDIP, vol. 80 (1976, p. 257).
590 See, e.g., the cases “I’m Alone”, UNRIAA, vol. III (Sales
No. 1949.V.2), p. 1609 (1935); and “Rainbow Warrior” (footnote 46
above).
591 See paragraph (11) of the commentary to article 30.

[T]o ensure respect for international law, of which it is the organ, the
Court must declare that the action of the British Navy constituted a
violation of Albanian sovereignty.

(6) One of the most common modalities of satisfaction
provided in the case of moral or non-material injury to
the State is a declaration of the wrongfulness of the act by
a competent court or tribunal. The utility of declaratory
relief as a form of satisfaction in the case of non-material
injury to a State was affirmed by ICJ in the Corfu Channel case, where the Court, after finding unlawful a minesweeping operation (Operation Retail) carried out by the
British Navy after the explosion, said:

(5) Paragraph 2 of article 37 provides that satisfaction
may consist in an acknowledgement of the breach, an expression of regret, a formal apology or another appropriate modality. The forms of satisfaction listed in the article
are no more than examples. The appropriate form of satisfaction will depend on the circumstances and cannot be
prescribed in advance.587 Many possibilities exist, including due inquiry into the causes of an accident resulting in
harm or injury,588 a trust fund to manage compensation
payments in the interests of the beneficiaries, disciplinary
or penal action against the individuals whose conduct
caused the internationally wrongful act589 or the award of
symbolic damages for non-pecuniary injury.590 Assurances or guarantees of non-repetition, which are dealt with in
the articles in the context of cessation, may also amount to
a form of satisfaction.591 Paragraph 2 does not attempt to
list all the possibilities, but neither is it intended to exclude
them. Moreover, the order of the modalities of satisfaction in paragraph 2 is not intended to reflect any hierarchy
or preference. Paragraph 2 simply gives examples which
are not listed in order of appropriateness or seriousness.
The appropriate mode, if any, will be determined having
regard to the circumstances of each case.
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tion to give satisfaction, having regard to former practices
in cases where unreasonable forms of satisfaction were
sometimes demanded.
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This has been followed in many subsequent cases.593
However, while the making of a declaration by a competent court or tribunal may be treated as a form of satisfaction in a given case, such declarations are not intrinsically associated with the remedy of satisfaction. Any
court or tribunal which has jurisdiction over a dispute has
the authority to determine the lawfulness of the conduct
in question and to make a declaration of its findings, as
a necessary part of the process of determining the case.
Such a declaration may be a preliminary to a decision
on any form of reparation, or it may be the only remedy
sought. What the Court did in the Corfu Channel case was
to use a declaration as a form of satisfaction in a case
where Albania had sought no other form. Moreover, such
a declaration has further advantages: it should be clear
and self-contained and will by definition not exceed the
scope or limits of satisfaction referred to in paragraph 3
of article 37. A judicial declaration is not listed in paragraph 2 only because it must emanate from a competent
third party with jurisdiction over a dispute, and the articles
are not concerned to specify such a party or to deal with
issues of judicial jurisdiction. Instead, article 37 specifies
the acknowledgement of the breach by the responsible
State as a modality of satisfaction.

592

Corfu Channel, Merits (see footnote 35 above), p. 35, repeated in
the operative part (p. 36).
593 For example, “Rainbow Warrior” (see footnote 46 above),
p. 273, para. 123.
594 See footnote 590 above.
595 Moore, Digest, vol. V, p. 44 (1897).
596 See footnote 46 above.
597 Vienna Convention on Consular Relations (Paraguay v. United
States of America), Provisional Measures, Order of 9 April 1998,
I.C.J. Reports 1998, p. 248. For the text of the United States’ apology,
see United States Department of State, Text of Statement Released in
Asunción, Paraguay; Press statement by James P. Rubin, Spokesman,
4 November 1998. For the order discontinuing proceedings of
10 November 1998, see I.C.J. Reports 1998, p. 426.
598 See footnote 119 above.
599 LaGrand, Merits (ibid.), para. 123.

(7) Another common form of satisfaction is an apology,
which may be given verbally or in writing by an appropriate official or even the Head of State. Expressions of
regret or apologies were required in the “I’m Alone”,594
Kellett595 and “Rainbow Warrior”596 cases, and were offered by the responsible State in the Consular Relations597
and LaGrand598 cases. Requests for, or offers of, an apology are a quite frequent feature of diplomatic practice and
the tender of a timely apology, where the circumstances
justify it, can do much to resolve a dispute. In other circumstances an apology may not be called for, e.g. where
a case is settled on an ex gratia basis, or it may be insufficient. In the LaGrand case the Court considered that “an
apology is not sufficient in this case, as it would not be in
other cases where foreign nationals have not been advised
without delay of their rights under article 36, paragraph
1, of the Vienna Convention and have been subjected to
prolonged detention or sentenced to severe penalties”.599
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For example, the joint note presented to the Chinese Government
in 1900 following the Boxer uprising and the demand by the Conference of Ambassadors against Greece in the Tellini affair in 1923: see
C. Eagleton, op. cit. (footnote 582 above), pp. 187–188.
601 The need to prevent the abuse of satisfaction was stressed by early
writers such as J. C. Bluntschli, Das moderne Völkerrecht der civilisirten Staten als Rechtsbuch dargestellt, 3rd ed. (Nördlingen, Beck,
1878); French translation by M. C. Lardy, Le droit international codifié,
5th rev. ed. (Paris, Félix Alcan, 1895), pp. 268–269.
602 Thus, interest may not be allowed where the loss is assessed in
current value terms as at the date of the award. See the Lighthouses
arbitration (footnote 182 above), pp. 252–253.
603 See, e.g., the awards of interest made in the Illinois Central Railroad Co. (U.S.A.) v. United Mexican States case, UNRIAA, vol. IV
(Sales No. 1951.V.1), p. 134 (1926); and the Lucas case, ILR, vol. 30,
p. 220 (1966); see also administrative decision No. III of the United
States-Germany Mixed Claims Commission, UNRIAA, vol. VII (Sales
No. 1956.V.5), p. 66 (1923).
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(2) As a general principle, an injured State is entitled
to interest on the principal sum representing its loss, if
that sum is quantified as at an earlier date than the date
of the settlement of, or judgement or award concerning,
the claim and to the extent that it is necessary to ensure
full reparation.602 Support for a general rule favouring the
award of interest as an aspect of full reparation is found in
international jurisprudence.603 In the S.S. “Wimbledon”,
PCIJ awarded simple interest at 6 per cent as from the
date of judgment, on the basis that interest was only payable “from the moment when the amount of the sum due

(1) Interest is not an autonomous form of reparation,
nor is it a necessary part of compensation in every case.
For this reason the term “principal sum” is used in article 38 rather than “compensation”. Nevertheless, an
award of interest may be required in some cases in order
to provide full reparation for the injury caused by an internationally wrongful act, and it is normally the subject
of separate treatment in claims for reparation and in the
awards of tribunals.

Commentary

2. Interest runs from the date when the principal
sum should have been paid until the date the obligation to pay is fulfilled.

1. Interest on any principal sum due under this
chapter shall be payable when necessary in order to
ensure full reparation. The interest rate and mode of
calculation shall be set so as to achieve that result.

Article 38. Interest

(8) Excessive demands made under the guise of “satisfaction” in the past600 suggest the need to impose some
limit on the measures that can be sought by way of satisfaction to prevent abuses, inconsistent with the principle
of the equality of States.601 In particular, satisfaction is
not intended to be punitive in character, nor does it include punitive damages. Paragraph 3 of article 37 places
limitations on the obligation to give satisfaction by setting
out two criteria: first, the proportionality of satisfaction to
the injury; and secondly, the requirement that satisfaction
should not be humiliating to the responsible State. It is
true that the term “humiliating” is imprecise, but there are
certainly historical examples of demands of this kind.

State responsibility

This declaration is in accordance with the request made by Albania
through her Counsel, and is in itself appropriate satisfaction.592
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604 See footnote 34 above. The Court accepted the French claim for
an interest rate of 6 per cent as fair, having regard to “the present financial situation of the world and … the conditions prevailing for public
loans”.
605 In the M/V “Saiga” case (see footnote 515 above), ITLOS awarded interest at different rates in respect of different categories of loss
(para. 173).
606 The Islamic Republic of Iran v. The United States of America,
Iran-U.S. C.T.R., vol. 16, p. 285, at p. 290 (1987). Aldrich, op. cit.
(see footnote 357 above), pp. 475–476, points out that the practice of
the three Chambers has not been entirely uniform.
607 The Islamic Republic of Iran v. The United States of America
(see footnote 606 above), pp. 289–290.
608 See C. N. Brower and J. D. Brueschke, op. cit. (footnote 520
above), pp. 626–627, with references to the cases. The rate adopted was
10 per cent, as compared with 12 per cent for commercial claims.
609 See the detailed analysis of Chamber Three in McCollough and
Company, Inc. v. Ministry of Post, Telegraph and Telephone, Iran-U.S.
C.T.R., vol. 11, p. 3, at pp. 26–31 (1986).

2. The methods of calculation and of payment of interest will be
considered by the Governing Council at the appropriate time.

1. Interest will be awarded from the date the loss occurred until
the date of payment, at a rate sufficient to compensate successful claimants for the loss of use of the principal amount of the award.

(4) Decision 16 of the Governing Council of the United
Nations Compensation Commission deals with the question of interest. It provides:

The tribunal has awarded interest at a different and slightly lower rate in respect of intergovernmental claims.608
It has not awarded interest in certain cases, for example
where a lump-sum award was considered as reflecting full
compensation, or where other special circumstances pertained.609

Claims for interest are part of the compensation sought and do not
constitute a separate cause of action requiring their own independent jurisdictional grant. This Tribunal is required by [a]rticle V of the
Claims Settlement Declaration to decide claims “on the basis of respect
for law”. In doing so, it has regularly treated interest, where sought, as
forming an integral part of the “claim” which it has a duty to decide.
The Tribunal notes that the Chambers have been consistent in awarding
interest as “compensation for damages suffered due to delay in payment”. … Indeed, it is customary for arbitral tribunals to award interest
as part of an award for damages, notwithstanding the absence of any
express reference to interest in the compromis. Given that the power to
award interest is inherent in the Tribunal’s authority to decide claims,
the exclusion of such power could only be established by an express
provision in the Claims Settlement Declaration. No such provision exists. Consequently, the Tribunal concludes that it is clearly within its
power to award interest as compensation for damage suffered.607

(3) Issues of the award of interest have frequently arisen
in other tribunals, both in cases where the underlying claim
involved injury to private parties and where the injury was
to the State itself.605 The experience of the Iran-United
States Claims Tribunal is worth noting. In The Islamic
Republic of Iran v. The United States of America (Case
A–19), the Full Tribunal held that its general jurisdiction to
deal with claims included the power to award interest, but
it declined to lay down uniform standards for the award of
interest on the ground that this fell within the jurisdiction
of each Chamber and related “to the exercise … of the
discretion accorded to them in deciding each particular
case”.606 On the issue of principle the tribunal said:

610 Awards of interest, decision of 18 December 1992 (S/
AC.26/1992/16).
611 See, e.g., the Velásquez Rodríguez, Compensatory Damages case
(footnote 516 above), para. 57. See also Papamichalopoulos (footnote 515 above), para. 39, where interest was payable only in respect of
the pecuniary damage awarded. See further D. Shelton, op. cit. (footnote 521 above), pp. 270–272.
612 See, e.g., the Foreign Compensation (People’s Republic of China),
Order, Statutory Instrument No. 2201 (1987) (London, HM Stationery
Office), para. 10, giving effect to the settlement Agreement between the
United Kingdom and China (footnote 551 above).
613 See, e.g., McKesson Corporation v. The Islamic Republic of
Iran, United States District Court for the District of Columbia, 116 F,
Supp. 2d 13 (2000).

any special reasons for departing from international precedents
which normally do not allow the awarding of compound interest. As
noted by one authority, “[t]here are few rules within the scope of the

(8) An aspect of the question of interest is the possible
award of compound interest. The general view of courts
and tribunals has been against the award of compound
interest, and this is true even of those tribunals which
hold claimants to be normally entitled to compensatory interest. For example, the Iran-United States Claims
Tribunal has consistently denied claims for compound
interest, including in cases where the claimant suffered
losses through compound interest charges on indebtedness associated with the claim. In R.J. Reynolds Tobacco
Co. v. The Government of the Islamic Republic of Iran,
the tribunal failed to find:

(7) Although the trend of international decisions and
practice is towards greater availability of interest as an aspect of full reparation, an injured State has no automatic
entitlement to the payment of interest. The awarding of
interest depends on the circumstances of each case; in
particular, on whether an award of interest is necessary
in order to ensure full reparation. This approach is compatible with the tradition of various legal systems as well
as the practice of international tribunals.

(6) In their more recent practice, national compensation
commissions and tribunals have also generally allowed
for interest in assessing compensation. However in certain
cases of partial lump-sum settlements, claims have been
expressly limited to the amount of the principal loss, on
the basis that with a limited fund to be distributed, claims
to principal should take priority.612 Some national court
decisions have also dealt with issues of interest under international law,613 although more often questions of interest are dealt with as part of the law of the forum.

(5) Awards of interest have also been envisaged by human rights courts and tribunals, even though the compensation practice of these bodies is relatively cautious and
the claims are almost always unliquidated. This is done,
for example, to protect the value of a damages award
payable by instalments over time.611

This provision combines a decision in principle in favour
of interest where necessary to compensate a claimant with
flexibility in terms of the application of that principle.
At the same time, interest, while a form of compensation,
is regarded as a secondary element, subordinated to the
principal amount of the claim.

3. Interest will be paid after the principal amount of awards.610
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has been fixed and the obligation to pay has been established”.604
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(9) Nonetheless, several authors have argued for a reconsideration of this principle, on the ground that “compound interest reasonably incurred by the injured party
should be recoverable as an item of damage”.617 This
view has also been supported by arbitral tribunals in some
cases.618 But given the present state of international law,
it cannot be said that an injured State has any entitlement
to compound interest, in the absence of special circumstances which justify some element of compounding as an
aspect of full reparation.

The same is true for compound interest in respect of Stateto-State claims.

the arbitral case law in matters involving compensation of one State for
another for damages suffered by the nationals of one within the territory
of the other … is unanimous … in disallowing compound interest. In
these circumstances, very strong and quite specific arguments would be
called for to grant such interest.616

Consistent with this approach, the tribunal has gone
behind contractual provisions appearing to provide for
compound interest, in order to prevent the claimant gaining a profit “wholly out of proportion to the possible loss
that [it] might have incurred by not having the amounts
due at its disposal”.615 The preponderance of authority
thus continues to support the view expressed by Arbitrator
Huber in the British Claims in the Spanish Zone of
Morocco case:

614 Iran-U.S. C.T.R., vol. 7, p. 181, at pp. 191–192 (1984), citing
Whiteman, Damages in International Law, vol. III (see footnote 568
above), p. 1997.
615 Anaconda-Iran, Inc. v. The Government of the Islamic Republic
of Iran, Iran-U.S. C.T.R., vol. 13, p. 199, at p. 235 (1986). See also
Aldrich, op. cit. (footnote 357 above), pp. 477–478.
616 British Claims in the Spanish Zone of Morocco (see footnote 44
above), p. 650. Cf. the Aminoil arbitration (footnote 496 above), where
the interest awarded was compounded for a period without any reason
being given. This accounted for more than half of the total final award
(p. 613, para. 178 (5)).
617 F. A. Mann, “Compound interest as an item of damage in international law”, Further Studies in International Law (Oxford, Clarendon
Press, 1990), p. 377, at p. 383.
618 See, e.g., Compañía del Desarrollo de Santa Elena, S.A. v. Republic of Costa Rica, case No. ARB/96/1, ICSID Reports (Cambridge, Grotius, 2002), vol. 5, final award (17 February 2000), paras. 103–105.
619 Using the date of the breach as the starting date for calculation of
the interest term is problematic as there may be difficulties in determining that date, and many legal systems require a demand for payment by
the claimant before interest will run. The date of formal demand was
taken as the relevant date in the Russian Indemnity case (see footnote
354 above), p. 442, by analogy from the general position in European
legal systems. In any event, failure to make a timely claim for payment
is relevant in deciding whether to allow interest.

(10) The actual calculation of interest on any principal
sum payable by way of reparation raises a complex of issues concerning the starting date (date of breach,619 date
on which payment should have been made, date of claim
or demand), the terminal date (date of settlement agreement or award, date of actual payment) as well as the applicable interest rate (rate current in the respondent State,
in the applicant State, international lending rates). There
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620 See, e.g., J. Y. Gotanda, Supplemental Damages in Private International Law (The Hague, Kluwer, 1998), p. 13. It should be noted
that a number of Islamic countries, influenced by the sharia, prohibit
payment of interest under their own law or even under their constitution.
However, they have developed alternatives to interest in the commercial and international context. For example, payment of interest is prohibited by the Iranian Constitution, articles 43 and 49, but the Guardian Council has held that this injunction does not apply to “foreign
governments, institutions, companies and persons, who, according to
their own principles of faith, do not consider [interest] as being prohibited” (ibid., pp. 38–40, with references).
621 The Islamic Republic of Iran v. The United States of America
(Case No. A-19) (see footnote 606 above).

(1) Article 39 deals with the situation where damage
has been caused by an internationally wrongful act of a
State, which is accordingly responsible for the damage in
accordance with articles 1 and 28, but where the injured
State, or the individual victim of the breach, has materially

Commentary

In the determination of reparation, account shall
be taken of the contribution to the injury by wilful or
negligent action or omission of the injured State or
any person or entity in relation to whom reparation is
sought.

Article 39. Contribution to the injury

(12) Article 38 does not deal with post-judgement or
moratory interest. It is only concerned with interest that
goes to make up the amount that a court or tribunal should
award, i.e. compensatory interest. The power of a court or
tribunal to award post-judgement interest is a matter of its
procedure.

(11) Where a sum for loss of profits is included as part
of the compensation for the injury caused by a wrongful act, an award of interest will be inappropriate if the
injured State would thereby obtain double recovery. A
capital sum cannot be earning interest and notionally
employed in earning profits at one and the same time.
However, interest may be due on the profits which would
have been earned but which have been withheld from the
original owner.

is no uniform approach, internationally, to questions of
quantification and assessment of amounts of interest payable.620 In practice, the circumstances of each case and the
conduct of the parties strongly affect the outcome. There
is wisdom in the Iran-United States Claims Tribunal’s observation that such matters, if the parties cannot resolve
them, must be left “to the exercise … of the discretion accorded to [individual tribunals] in deciding each particular case”.621 On the other hand, the present unsettled state
of practice makes a general provision on the calculation of
interest useful. Accordingly, article 38 indicates that the
date from which interest is to be calculated is the date
when the principal sum should have been paid. Interest
runs from that date until the date the obligation to pay is
fulfilled. The interest rate and mode of calculation are to
be set so as to achieve the result of providing full reparation for the injury suffered as a result of the internationally wrongful act.

State responsibility

subject of damages in international law that are better settled than the
one that compound interest is not allowable” … Even though the term
“all sums” could be construed to include interest and thereby to allow
compound interest, the Tribunal, due to the ambiguity of the language,
interprets the clause in the light of the international rule just stated, and
thus excludes compound interest. 614
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See C. von Bar, op. cit. (footnote 315 above), pp. 544–569.
623 LaGrand, Judgment (see footnote 119 above), at p. 487, para. 57,
and p. 508, para. 116. For the relevance of delay in terms of loss of
the right to invoke responsibility, see article 45, subparagraph (b), and
commentary.
624 See, e.g., B. Graefrath, “Responsibility and damages caused:
relationship between responsibility and damages” (footnote 454 above)
and B. Bollecker-Stern, op. cit. (footnote 454 above), pp. 265–300.
625 In the Delagoa Bay Railway case (see footnote 561 above), the arbitrators noted that: “[a]ll the circumstances that can be adduced against
the concessionaire company and for the Portuguese Government mitigate the latter’s liability and warrant ... a reduction in reparation.” In
S.S. “Wimbledon” (see footnote 34 above), p. 31, a question arose as
to whether there had been any contribution to the injury suffered as a
result of the ship harbouring at Kiel for some time, following refusal
of passage through the Kiel Canal, before taking an alternative course.
PCIJ implicitly acknowledged that the captain’s conduct could affect
the amount of compensation payable, although it held that the captain
had acted reasonably in the circumstances. For other examples, see
Gray, op. cit. (footnote 432 above), p. 23.
626 This terminology is drawn from article VI, paragraph 1, of the
Convention on International Liability for Damage Caused by Space
Objects.

(5) Not every action or omission which contributes to
the damage suffered is relevant for this purpose. Rather,
article 39 allows to be taken into account only those actions or omissions which can be considered as wilful or
negligent, i.e. which manifest a lack of due care on the
part of the victim of the breach for his or her own property or rights.626 While the notion of a negligent action or

(4) The relevance of the injured State’s contribution to
the damage in determining the appropriate reparation is
widely recognized in the literature624 and in State practice.625 While questions of an injured State’s contribution to the damage arise most frequently in the context of
compensation, the principle may also be relevant to other
forms of reparation. For example, if a State-owned ship is
unlawfully detained by another State and while under detention sustains damage attributable to the negligence of
the captain, the responsible State may be required merely
to return the ship in its damaged condition.

(3) In the LaGrand case, ICJ recognized that the conduct of the claimant State could be relevant in determining the form and amount of reparation. There, Germany
had delayed in asserting that there had been a breach and
in instituting proceedings. The Court noted that “Germany may be criticized for the manner in which these proceedings were filed and for their timing”, and stated that
it would have taken this factor, among others, into account
“had Germany’s submission included a claim for indemnification”.623

(2) Article 39 recognizes that the conduct of the injured
State, or of any person or entity in relation to whom reparation is sought, should be taken into account in assessing
the form and extent of reparation. This is consonant with
the principle that full reparation is due for the injury—but
nothing more—arising in consequence of the internationally wrongful act. It is also consistent with fairness as
between the responsible State and the victim of the
breach.

627 It is possible to envisage situations where the injury in question
is entirely attributable to the conduct of the victim and not at all to that
of the “responsible” State. Such situations are covered by the general
requirement of proximate cause referred to in article 31, rather than by
article 39. On questions of mitigation of damage, see paragraph (11) of
the commentary to article 31.
628 For full bibliographies, see M. Spinedi, “Crimes of State: bibliography”, International Crimes of State, J. H. H. Weiler, A. Cassese
and M. Spinedi, eds. (Berlin, De Gruyter, 1989), pp. 339–353; and
N. H. B. Jørgensen, The Responsibility of States for International
Crimes (Oxford University Press, 2000) pp. 299–314.

(2) Whether a qualitative distinction should be recognized between different breaches of international law
has been the subject of a major debate.628 The issue was
underscored by ICJ in the Barcelona Traction case, when
it said that:

(1) Chapter III of Part Two is entitled “Serious breaches
of obligations under peremptory norms of general international law”. It sets out certain consequences of specific types of breaches of international law, identified by
reference to two criteria: first, they involve breaches of
obligations under peremptory norms of general international law; and secondly, the breaches concerned are in
themselves serious, having regard to their scale or character. Chapter III contains two articles, the first defining
its scope of application (art. 40), the second spelling out
the legal consequences entailed by the breaches coming
within the scope of the chapter (art. 41).

Commentary

SERIOUS BREACHES OF OBLIGATIONS UNDER
PEREMPTORY NORMS OF GENERAL
INTERNATIONAL LAW

CHAPTER III

(6) The wilful or negligent action or omission which
contributes to the damage may be that of the injured State
or “any person or entity in relation to whom reparation is
sought”. This phrase is intended to cover not only the situation where a State claims on behalf of one of its nationals
in the field of diplomatic protection, but also any other
situation in which one State invokes the responsibility of
another State in relation to conduct primarily affecting
some third party. Under articles 42 and 48, a number of
different situations can arise where this may be so. The
underlying idea is that the position of the State seeking
reparation should not be more favourable, so far as reparation in the interests of another is concerned, than it would
be if the person or entity in relation to whom reparation is
sought were to bring a claim individually.

omission is not qualified, e.g. by a requirement that the
negligence should have reached the level of being “serious” or “gross”, the relevance of any negligence to reparation will depend upon the degree to which it has contributed to the damage as well as the other circumstances of
the case.627 The phrase “account shall be taken” indicates
that the article deals with factors that are capable of affecting the form or reducing the amount of reparation in
an appropriate case.
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contributed to the damage by some wilful or negligent act
or omission. Its focus is on situations which in national
law systems are referred to as “contributory negligence”,
“comparative fault”, “faute de la victime”, etc.622
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(3) On a number of subsequent occasions the Court has
taken the opportunity to affirm the notion of obligations
to the international community as a whole, although it
has been cautious in applying it. In the East Timor case,
the Court said that “Portugal’s assertion that the right
of peoples to self-determination, as it evolved from the
Charter and from United Nations practice, has an erga
omnes character, is irreproachable”.630 At the preliminary
objections stage of the Application of the Convention on
the Prevention and Punishment of the Crime of Genocide
case, it stated that “the rights and obligations enshrined by
the [Genocide] Convention are rights and obligations erga
omnes”:631 this finding contributed to its conclusion that
its temporal jurisdiction over the claim was not limited
to the time after which the parties became bound by the
Convention.

The Court was there concerned to contrast the position
of an injured State in the context of diplomatic protection
with the position of all States in respect of the breach of
an obligation towards the international community as a
whole. Although no such obligation was at stake in that
case, the Court’s statement clearly indicates that for the
purposes of State responsibility certain obligations are
owed to the international community as a whole, and that
by reason of “the importance of the rights involved” all
States have a legal interest in their protection.

629 Barcelona Traction (see footnote 25 above), p. 32, para. 33.
See M. Ragazzi, The Concept of International Obligations Erga Omnes
(Oxford, Clarendon Press, 1997).
630 See footnote 54 above.
631 Application of the Convention on the Prevention and Punishment
of the Crime of Genocide, Preliminary Objections (see footnote 54
above), p. 616, para. 31.
632 See article 26 and commentary.
633 See Yearbook … 1976, vol. II (Part Two), pp. 95–122,
especially paras. (6)–(34). See also paragraph (5) of the commentary
to article 12.

(5) From the first it was recognized that these developments had implications for the secondary rules of State
responsibility which would need to be reflected in some
way in the articles. Initially, it was thought this could be
done by reference to a category of “international crimes
of State”, which would be contrasted with all other cases of internationally wrongful acts (“international delicts”).633 There has been, however, no development of
penal consequences for States of breaches of these fundamental norms. For example, the award of punitive damages is not recognized in international law even in relation
to serious breaches of obligations arising under peremptory norms. In accordance with article 34, the function

(4) A closely related development is the recognition of
the concept of peremptory norms of international law in
articles 53 and 64 of the 1969 Vienna Convention. These
provisions recognize the existence of substantive norms
of a fundamental character, such that no derogation from
them is permitted even by treaty.632
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638 Prosecutor v. Blaskić, International Tribunal for the Former
Yugoslavia, Case IT-95-14-AR 108 bis, ILR, vol. 110, p. 688, at p. 698,
para. 25 (1997). Cf. Application of the Convention on the Prevention and Punishment of the Crime of Genocide, Preliminary Objections (footnote 54 above), in which neither of the parties treated the
proceedings as being criminal in character. See also paragraph (6) of the
commentary to article 12.
639 See also article 10: “Nothing in this Part shall be interpreted as
limiting or prejudicing in any way existing or developing rules of international law for purposes other than this Statute.”

635

See paragraph (4) of the commentary to article 36.
International Military Tribunal (Nuremberg), judgement of
1 October 1946, reprinted in AJIL (see footnote 321 above), p. 221.
636 This despite the fact that the London Charter of 1945 specifically provided for the condemnation of a “group or organization” as
“criminal”; see Charter of the International Military Tribunal, Agreement for the Prosecution and Punishment of Major War Criminals
of the European Axis, annex, United Nations, Treaty Series, vol. 82,
No. 251, p. 279, arts. 9 and 10.
637 See, respectively, articles 1 and 6 of the statute of the International Tribunal for the Former Yugoslavia; and articles 1 and 7 of the statute
of the International Tribunal for Rwanda (footnote 257 above).

634

(7) Accordingly, the present articles do not recognize
the existence of any distinction between State “crimes”
and “delicts” for the purposes of Part One. On the other
hand, it is necessary for the articles to reflect that there are
certain consequences flowing from the basic concepts of
peremptory norms of general international law and obligations to the international community as a whole within
the field of State responsibility. Whether or not peremptory norms of general international law and obligations to
the international community as a whole are aspects of a
single basic idea, there is at the very least substantial overlap between them. The examples which ICJ has given of

(6) In line with this approach, despite the trial and conviction by the Nuremberg and Tokyo Military Tribunals
of individual government officials for criminal acts committed in their official capacity, neither Germany nor
Japan were treated as “criminal” by the instruments creating these tribunals.636 As to more recent international
practice, a similar approach underlies the establishment
of the ad hoc tribunals for Yugoslavia and Rwanda by
the Security Council. Both tribunals are concerned only
with the prosecution of individuals.637 In its decision relating to a subpoena duces tecum in the Blaskić case, the
Appeals Chamber of the International Tribunal for the
Former Yugoslavia stated that “[u]nder present international law it is clear that States, by definition, cannot be
the subject of criminal sanctions akin to those provided
for in national criminal systems”.638 The Rome Statute
of the International Criminal Court likewise establishes
jurisdiction over the “most serious crimes of concern to
the international community as a whole” (preamble), but
limits this jurisdiction to “natural persons” (art. 25, para.
1). The same article specifies that no provision of the Statute “relating to individual criminal responsibility shall affect the responsibility of States under international law”
(para. 4).639

of damages is essentially compensatory.634 Overall, it
remains the case, as the International Military Tribunal
said in 1946, that “[c]rimes against international law are
committed by men, not by abstract entities, and only by
punishing individuals who commit such crimes can the
provisions of international law be enforced”.635

State responsibility

an essential distinction should be drawn between the obligations of a
State towards the international community as a whole, and those arising
vis-à-vis another State in the field of diplomatic protection. By their
very nature the former are the concern of all States. In view of the
importance of the rights involved, all States can be held to have a legal
interest in their protection; they are obligations erga omnes.629
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640 According to ICJ, obligations erga omnes “derive, for example, in
contemporary international law, from the outlawing of acts of aggression, and of genocide, as also from the principles and rules concerning
the basic rights of the human person, including protection from slavery
and racial discrimination”: Barcelona Traction (see footnote 25 above),
at p. 32, para. 34. See also East Timor (footnote 54 above); Legality of
the Threat or Use of Nuclear Weapons (ibid.); and Application of the
Convention on the Prevention and Punishment of the Crime of Genocide, Preliminary Objections (ibid.).
641 The Commission gave the following examples of treaties which
would violate the article due to conflict with a peremptory norm of
general international law, or a rule of jus cogens: “(a) a treaty contemplating an unlawful use of force contrary to the principles of the
Charter, (b) a treaty contemplating the performance of any other act
criminal under international law, and (c) a treaty contemplating or
conniving at the commission of such acts, such as trade in slaves, piracy
or genocide, in the suppression of which every State is called upon to
co-operate … treaties violating human rights, the equality of States or
the principle of self-determination were mentioned as other possible
examples”, Yearbook … 1966, vol. II, p. 248.

(1) Article 40 serves to define the scope of the breaches
covered by the chapter. It establishes two criteria in order
to distinguish “serious breaches of obligations under peremptory norms of general international law” from other
types of breaches. The first relates to the character of the
obligation breached, which must derive from a peremptory norm of general international law. The second qualifies

Commentary

2. A breach of such an obligation is serious if it involves a gross or systematic failure by the responsible
State to fulfil the obligation.

1. This chapter applies to the international responsibility which is entailed by a serious breach by
a State of an obligation arising under a peremptory
norm of general international law.

Article 40. Application of this chapter

642 For further discussion of the requirements for identification of a
norm as peremptory, see paragraph (5) of the commentary to article 26,
with selected references to the case law and literature.
643 Yearbook … 1966, vol. II, pp. 247–249.
644 In the course of the conference, a number of Governments
characterized as peremptory the prohibitions against aggression and
the illegal use of force: see Official Records of the United Nations
Conference on the Law of Treaties, First Session, Vienna, 26 March to
24 May 1968, summary records of the plenary meeting and of the meetings of the Committee of the Whole (United Nations publication, Sales
No. E.68.V.7), 52nd meeting, paras. 3, 31 and 43; 53rd meeting,
paras. 4, 9, 15, 16, 35, 48, 59 and 69; 54th meeting, paras. 9, 41, 46
and 55; 55th meeting, paras. 31 and 42; and 56th meeting, paras. 6, 20,
29 and 51.
645 Military and Paramilitary Activities in and against Nicaragua
(see footnote 36 above), pp. 100–101, para. 190; see also the separate
opinion of magistrate Nagendra Singh (president), p. 153.

(4) Among these prohibitions, it is generally agreed that
the prohibition of aggression is to be regarded as peremptory. This is supported, for example, by the Commission’s
commentary to what was to become article 53,643 uncontradicted statements by Governments in the course of the
Vienna Conference on the Law of Treaties,644 the submissions of both parties in the Military and Paramilitary
Activities in and against Nicaragua case and the Court’s
own position in that case.645 There also seems to be widespread agreement with other examples listed in the Commission’s commentary to article 53: viz. the prohibitions
against slavery and the slave trade, genocide, and racial
discrimination and apartheid. These practices have been
prohibited in widely ratified international treaties and
conventions admitting of no exception. There was general agreement among Governments as to the peremptory
character of these prohibitions at the Vienna Conference.
As to the peremptory character of the prohibition against

(3) It is not appropriate to set out examples of the peremptory norms referred to in the text of article 40 itself,
any more than it was in the text of article 53 of the 1969
Vienna Convention. The obligations referred to in article
40 arise from those substantive rules of conduct that prohibit what has come to be seen as intolerable because of
the threat it presents to the survival of States and their
peoples and the most basic human values.

The concept of peremptory norms of general international
law is recognized in international practice, in the jurisprudence of international and national courts and tribunals
and in legal doctrine.642

accepted and recognized by the international community of States as a
whole as a norm from which no derogation is permitted and which can
be modified only by a subsequent norm of general international law
having the same character.

(2) The first criterion relates to the character of the obligation breached. In order to give rise to the application of
this chapter, a breach must concern an obligation arising
under a peremptory norm of general international law. In
accordance with article 53 of the 1969 Vienna Convention, a peremptory norm of general international law is
one which is:

the intensity of the breach, which must have been serious
in nature. Chapter III only applies to those violations of
international law that fulfil both criteria.
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obligations towards the international community as a
whole640 all concern obligations which, it is generally accepted, arise under peremptory norms of general international law. Likewise the examples of peremptory norms
given by the Commission in its commentary to what became article 53 of the 1969 Vienna Convention641 involve
obligations to the international community as a whole. But
there is at least a difference in emphasis. While peremptory norms of general international law focus on the scope
and priority to be given to a certain number of fundamental obligations, the focus of obligations to the international
community as a whole is essentially on the legal interest
of all States in compliance—i.e. in terms of the present articles, in being entitled to invoke the responsibility of any
State in breach. Consistently with the difference in their
focus, it is appropriate to reflect the consequences of the
two concepts in two distinct ways. First, serious breaches
of obligations arising under peremptory norms of general
international law can attract additional consequences, not
only for the responsible State but for all other States. Secondly, all States are entitled to invoke responsibility for
breaches of obligations to the international community as
a whole. The first of these propositions is the concern of
the present chapter; the second is dealt with in article 48.
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(6) It should be stressed that the examples given above
may not be exhaustive. In addition, article 64 of the 1969
Vienna Convention contemplates that new peremptory
norms of general international law may come into existence through the processes of acceptance and recognition by the international community of States as a whole,
as referred to in article 53. The examples given here are
thus without prejudice to existing or developing rules of
international law which fulfil the criteria for peremptory
norms under article 53.

(5) Although not specifically listed in the Commission’s commentary to article 53 of the 1969 Vienna Convention, the peremptory character of certain other norms
seems also to be generally accepted. This applies to the
prohibition against torture as defined in article 1 of the
Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment. The peremptory
character of this prohibition has been confirmed by decisions of international and national bodies.647 In the light
of the description by ICJ of the basic rules of international
humanitarian law applicable in armed conflict as “intransgressible” in character, it would also seem justified to treat
these as peremptory.648 Finally, the obligation to respect
the right of self-determination deserves to be mentioned.
As the Court noted in the East Timor case, “[t]he principle
of self-determination ... is one of the essential principles
of contemporary international law”, which gives rise to an
obligation to the international community as a whole to
permit and respect its exercise.649

646

See, for example, ICJ in Application of the Convention on the
Prevention and Punishment of the Crime of Genocide, Provisional
Measures (footnote 412 above), pp. 439–440; Counter-Claims (footnote 413 above), p. 243; and the District Court of Jerusalem in the
Attorney-General of the Government of Israel v. Adolf Eichmann case,
ILR, vol. 36, p. 5 (1961).
647 Cf. the United States Court of Appeals, Ninth Circuit, in Siderman de Blake and Others v. The Republic of Argentina and Others, ILR,
vol. 103, p. 455, at p. 471 (1992); the United Kingdom Court of Appeal in Al Adsani v. Government of Kuwait and Others, ILR, vol. 107,
p. 536, at pp. 540–541 (1996); and the United Kingdom House of Lords
in Pinochet (footnote 415 above), pp. 841 and 881. Cf. the United States
Court of Appeals, Second Circuit, in Filartiga v. Pena-Irala, ILR,
vol. 77, p. 169, at pp. 177–179 (1980).
648 Legality of the Threat or Use of Nuclear Weapons (see footnote
54 above), p. 257, para. 79.
649 East Timor (ibid.). See Declaration on Principles of International
Law concerning Friendly Relations and Cooperation among States in
accordance with the Charter of the United Nations, General Assembly
resolution 2625 (XXV), annex, fifth principle.

(7) Apart from its limited scope in terms of the comparatively small number of norms which qualify as peremptory, article 40 applies a further limitation for the
purposes of the chapter, viz. that the breach should itself
have been “serious”. A “serious” breach is defined in
paragraph 2 as one which involves “a gross or systematic
failure by the responsible State to fulfil the obligation”
in question. The word “serious” signifies that a certain
order of magnitude of violation is necessary in order not
to trivialize the breach and it is not intended to suggest
that any violation of these obligations is not serious or is
somehow excusable. But relatively less serious cases of
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650 See the Ireland v. the United Kingdom case (footnote 236 above),
para. 159; cf., e.g., the procedure established under Economic and
Social Council resolution 1503 (XLVIII), which requires a “consistent
pattern of gross and reliably attested violations of human rights”.
651 At its twenty-second session, the Commission proposed the
following examples as cases denominated as “international crimes”:
“(a) a serious breach of an international obligation of essential
importance for the maintenance of international peace and security,
such as that prohibiting aggression;
“(b) a serious breach of an international obligation of essential
importance for safeguarding the right of self-determination of peoples, such as that prohibiting the establishment or maintenance by
force of colonial domination;
“(c) a serious breach on a widespread scale of an international
obligation of essential importance for safeguarding the human being, such as those prohibiting slavery, genocide and apartheid;
“(d) a serious breach of an international obligation of essential
importance for the safeguarding and preservation of the human
environment, such as those prohibiting massive pollution of the
atmosphere or of the seas.”
Yearbook … 1976, vol. II (Part Two), pp. 95–96.

1. States shall cooperate to bring to an end through
lawful means any serious breach within the meaning of
article 40.

Article 41. Particular consequences of a serious breach
of an obligation under this chapter

(9) Article 40 does not lay down any procedure for determining whether or not a serious breach has been committed. It is not the function of the articles to establish
new institutional procedures for dealing with individual
cases, whether they arise under chapter III of Part Two or
otherwise. Moreover, the serious breaches dealt with in
this chapter are likely to be addressed by the competent
international organizations, including the Security Council and the General Assembly. In the case of aggression,
the Security Council is given a specific role by the Charter of the United Nations.

(8) To be regarded as systematic, a violation would have
to be carried out in an organized and deliberate way. In
contrast, the term “gross” refers to the intensity of the
violation or its effects; it denotes violations of a flagrant
nature, amounting to a direct and outright assault on the
values protected by the rule. The terms are not of course
mutually exclusive; serious breaches will usually be both
systematic and gross. Factors which may establish the seriousness of a violation would include the intent to violate
the norm; the scope and number of individual violations;
and the gravity of their consequences for the victims.
It must also be borne in mind that some of the peremptory norms in question, most notably the prohibitions of
aggression and genocide, by their very nature require an
intentional violation on a large scale.651

breach of peremptory norms can be envisaged, and it is
necessary to limit the scope of this chapter to the more
serious or systematic breaches. Some such limitation is
supported by State practice. For example, when reacting
against breaches of international law, States have often
stressed their systematic, gross or egregious nature. Similarly, international complaint procedures, for example in
the field of human rights, attach different consequences to
systematic breaches, e.g. in terms of the non-applicability
of the rule of exhaustion of local remedies.650

State responsibility

genocide, this is supported by a number of decisions by
national and international courts.646
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(5) The first of these two obligations refers to the obligation of collective non-recognition by the international community as a whole of the legality of situations
resulting directly from serious breaches in the sense of

(4) Pursuant to paragraph 2 of article 41, States are under a duty of abstention, which comprises two obligations,
first, not to recognize as lawful situations created by serious breaches in the sense of article 40 and, secondly, not
to render aid or assistance in maintaining that situation.

(3) Neither does paragraph 1 prescribe what measures
States should take in order to bring to an end serious
breaches in the sense of article 40. Such cooperation must
be through lawful means, the choice of which will depend
on the circumstances of the given situation. It is, however, made clear that the obligation to cooperate applies to
States whether or not they are individually affected by the
serious breach. What is called for in the face of serious
breaches is a joint and coordinated effort by all States to
counteract the effects of these breaches. It may be open
to question whether general international law at present
prescribes a positive duty of cooperation, and paragraph 1
in that respect may reflect the progressive development of
international law. But in fact such cooperation, especially
in the framework of international organizations, is carried
out already in response to the gravest breaches of international law and it is often the only way of providing an
effective remedy. Paragraph 1 seeks to strengthen existing
mechanisms of cooperation, on the basis that all States are
called upon to make an appropriate response to the serious breaches referred to in article 40.

(2) Pursuant to paragraph 1 of article 41, States are under a positive duty to cooperate in order to bring to an
end serious breaches in the sense of article 40. Because
of the diversity of circumstances which could possibly be
involved, the provision does not prescribe in detail what
form this cooperation should take. Cooperation could be
organized in the framework of a competent international
organization, in particular the United Nations. However,
paragraph 1 also envisages the possibility of non-institutionalized cooperation.

(1) Article 41 sets out the particular consequences of
breaches of the kind and gravity referred to in article 40. It
consists of three paragraphs. The first two prescribe special legal obligations of States faced with the commission
of “serious breaches” in the sense of article 40, the third
takes the form of a saving clause.

Commentary

3. This article is without prejudice to the other
consequences referred to in this Part and to such further consequences that a breach to which this chapter
applies may entail under international law.

652 This has been described as “an essential legal weapon in the
fight against grave breaches of the basic rules of international law”
(C. Tomuschat, “International crimes by States: an endangered
species?”, International Law: Theory and Practice — Essays in Honour of Eric Suy, K. Wellens, ed. (The Hague, Martinus Nijhoff, 1998),
p. 253, at p. 259.
653 Secretary of State’s note to the Chinese and Japanese Governments, in Hackworth, Digest of International Law (Washington,
D.C., United States Government Printing Office, 1940), vol. I, p. 334;
endorsed by Assembly resolutions of 11 March 1932, League of
Nations Official Journal, March 1932, Special Supplement No. 101,
p. 87. For a review of earlier practice relating to collective nonrecognition, see J. Dugard, Recognition and the United Nations
(Cambridge, Grotius, 1987), pp. 24–27.
654 General Assembly resolution 2625 (XXV), annex, first
principle.
655 Military and Paramilitary Activities in and against Nicaragua
(see footnote 36 above), at p. 100, para. 188.

(7) An example of the practice of non-recognition of
acts in breach of peremptory norms is provided by the
reaction of the Security Council to the Iraqi invasion
of Kuwait in 1990. Following the Iraqi declaration of a
“comprehensive and eternal merger” with Kuwait, the Security Council, in resolution 662 (1990) of 9 August 1990,
decided that the annexation had “no legal validity, and is
considered null and void”, and called upon all States, international organizations and specialized agencies not to
recognize that annexation and to refrain from any action
or dealing that might be interpreted as a recognition of it,
whether direct or indirect. In fact, no State recognized the

The Declaration on Principles of International Law concerning Friendly Relations and Cooperation among States
in accordance with the Charter of the United Nations affirms this principle by stating unequivocally that States
shall not recognize as legal any acquisition of territory
brought about by the use of force.654 As ICJ held in Military and Paramilitary Activities in and against Nicaragua, the unanimous consent of States to this declaration
“may be understood as an acceptance of the validity of
the rule or set of rules declared by the resolution by themselves”.655

admit the legality of any situation de facto nor ... recognize any treaty or
agreement entered into between those Governments, or agents thereof,
which may impair the ... sovereignty, the independence or the territorial
and administrative integrity of the Republic of China, ... [nor] recognize any situation, treaty or agreement which may be brought about by
means contrary to the covenants and obligations of the Pact of Paris of
August 27, 1928.653

(6) The existence of an obligation of non-recognition in
response to serious breaches of obligations arising under
peremptory norms already finds support in international
practice and in decisions of ICJ. The principle that territorial acquisitions brought about by the use of force are not
valid and must not be recognized found a clear expression during the Manchurian crisis of 1931–1932, when
the Secretary of State, Henry Stimson, declared that the
United States of America—joined by a large majority of
members of the League of Nations—would not:

article 40.652 The obligation applies to “situations” created
by these breaches, such as, for example, attempted acquisition of sovereignty over territory through the denial of
the right of self-determination of peoples. It not only refers to the formal recognition of these situations, but also
prohibits acts which would imply such recognition.
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2. No State shall recognize as lawful a situation
created by a serious breach within the meaning of article 40, nor render aid or assistance in maintaining
that situation.
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(9) Under article 41, paragraph 2, no State shall recognize the situation created by the serious breach as lawful.
This obligation applies to all States, including the responsible State. There have been cases where the responsible
State has sought to consolidate the situation it has created by its own “recognition”. Evidently, the responsible
State is under an obligation not to recognize or sustain
the unlawful situation arising from the breach. Similar
considerations apply even to the injured State: since the
breach by definition concerns the international community as a whole, waiver or recognition induced from the
injured State by the responsible State cannot preclude the
international community interest in ensuring a just and
appropriate settlement. These conclusions are consistent
with article 30 on cessation and are reinforced by the peremptory character of the norms in question.659

(8) As regards the denial by a State of the right of selfdetermination of peoples, the advisory opinion of ICJ in
the Namibia case is similarly clear in calling for a nonrecognition of the situation.656 The same obligations are
reflected in the resolutions of the Security Council and
General Assembly concerning the situation in Rhodesia657 and the Bantustans in South Africa.658 These examples reflect the principle that where a serious breach
in the sense of article 40 has resulted in a situation that
might otherwise call for recognition, this has nonetheless
to be withheld. Collective non-recognition would seem to
be a prerequisite for any concerted community response
against such breaches and marks the minimum necessary
response by States to the serious breaches referred to in
article 40.

656

Namibia case (see footnote 176 above), where the Court held that
“the termination of the Mandate and the declaration of the illegality of
South Africa’s presence in Namibia are opposable to all States in the
sense of barring erga omnes the legality of a situation which is maintained in violation of international law” (p. 56, para. 126).
657 Cf. Security Council resolution 216 (1965) of 12 November
1965.
658 See, e.g., General Assembly resolution 31/6 A of 26 October
1976, endorsed by the Security Council in its resolution 402 (1976) of
22 December 1976; Assembly resolutions 32/105 N of 14 December
1977 and 34/93 G of 12 December 1979; see also the statements of
21 September 1979 and 15 December 1981 issued by the respective
presidents of the Security Council in reaction to the “creation” of Venda
and Ciskei (S/13549 and S/14794).
659 See also paragraph (7) of the commentary to article 20 and
paragraph (4) of the commentary to article 45.
660 Namibia case (see footnote 176 above), p. 56, para. 125.

the non-recognition of South Africa’s administration of the Territory
should not result in depriving the people of Namibia of any advantages
derived from international cooperation. In particular, while official acts
performed by the Government of South Africa on behalf of or concerning Namibia after the termination of the Mandate are illegal and invalid,
this invalidity cannot be extended to those acts, such as, for instance, the
registration of births, deaths and marriages, the effects of which can be
ignored only to the detriment of the inhabitants of the Territory.660

(10) The consequences of the obligation of non-recognition are, however, not unqualified. In the Namibia advisory opinion the Court, despite holding that the illegality
of the situation was opposable erga omnes and could not
be recognized as lawful even by States not members of the
United Nations, said that:
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Loizidou, Merits (see footnote 160 above), p. 2216; Cyprus
v. Turkey (see footnote 247 above), paras. 89–98.
662 Namibia case (see footnote 176 above), p. 56, para. 126.
663 See, e.g., Security Council resolutions 218 (1965) of 23 November 1965 on the Portuguese colonies, and 418 (1977) of
4 November 1977 and 569 (1985) of 26 July 1985 on South Africa.

(13) Pursuant to paragraph 3, article 41 is without
prejudice to the other consequences elaborated in Part
Two and to possible further consequences that a serious
breach in the sense of article 40 may entail. The purpose
of this paragraph is twofold. First, it makes it clear that
a serious breach in the sense of article 40 entails the legal consequences stipulated for all breaches in chapters I
and II of Part Two. Consequently, a serious breach in the
sense of article 40 gives rise to an obligation, on behalf of
the responsible State, to cease the wrongful act, to continue performance and, if appropriate, to give guarantees
and assurances of non-repetition. By the same token, it
entails a duty to make reparation in conformity with the
rules set out in chapter II of this Part. The incidence of
these obligations will no doubt be affected by the gravity
of the breach in question, but this is allowed for in the
actual language of the relevant articles.

(12) In some respects, the prohibition contained in paragraph 2 may be seen as a logical extension of the duty
of non-recognition. However, it has a separate scope of
application insofar as actions are concerned which would
not imply recognition of the situation created by serious
breaches in the sense of article 40. This separate existence
is confirmed, for example, in the resolutions of the Security Council prohibiting any aid or assistance in maintaining the illegal apartheid regime in South Africa or Portuguese colonial rule.663 Just as in the case of the duty of
non-recognition, these resolutions would seem to express
a general idea applicable to all situations created by serious breaches in the sense of article 40.

(11) The second obligation contained in paragraph 2
prohibits States from rendering aid or assistance in
maintaining the situation created by a serious breach in
the sense of article 40. This goes beyond the provisions
dealing with aid or assistance in the commission of an
internationally wrongful act, which are covered by article
16. It deals with conduct “after the fact” which assists the
responsible State in maintaining a situation “opposable to
all States in the sense of barring erga omnes the legality
of a situation which is maintained in violation of international law”.662 It extends beyond the commission of the
serious breach itself to the maintenance of the situation
created by that breach, and it applies whether or not the
breach itself is a continuing one. As to the elements of
“aid or assistance”, article 41 is to be read in connection
with article 16. In particular, the concept of aid or assistance in article 16 presupposes that the State has “knowledge of the circumstances of the internationally wrongful
act”. There is no need to mention such a requirement in
article 41, paragraph 2, as it is hardly conceivable that a
State would not have notice of the commission of a serious breach by another State.

Both the principle of non-recognition and this qualification to it have been applied, for example, by the European
Court of Human Rights.661

State responsibility

legality of the purported annexation, the effects of which
were subsequently reversed.
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(1) Part One of the articles identifies the internationally
wrongful act of a State generally in terms of the breach
of any international obligation of that State. Part Two defines the consequences of internationally wrongful acts in
the field of responsibility as obligations of the responsible State, not as rights of any other State, person or entity.
Part Three is concerned with the implementation of State
responsibility, i.e. with the entitlement of other States to
invoke the international responsibility of the responsible

Commentary

INVOCATION OF THE RESPONSIBILITY
OF A STATE

CHAPTER I

Part Three deals with the implementation of State responsibility, i.e. with giving effect to the obligations of
cessation and reparation which arise for a responsible State
under Part Two by virtue of its commission of an internationally wrongful act. Although State responsibility arises
under international law independently of its invocation by
another State, it is still necessary to specify what other
States faced with a breach of an international obligation
may do, what action they may take in order to secure the
performance of the obligations of cessation and reparation on the part of the responsible State. This, sometimes
referred to as the mise-en-oeuvre of State responsibility,
is the subject matter of Part Three. Part Three consists of
two chapters. Chapter I deals with the invocation of State
responsibility by other States and with certain associated
questions. Chapter II deals with countermeasures taken in
order to induce the responsible State to cease the conduct
in question and to provide reparation.

THE IMPLEMENTATION OF THE INTERNATIONAL
RESPONSIBILITY OF A STATE

PART THREE

664 Cf. the statement by ICJ that “all States can be held to have a legal
interest” as concerns breaches of obligations erga omnes, Barcelona
Traction (footnote 25 above), p. 32, para. 33, cited in paragraph (2) of
the commentary to chapter III of Part Two.
665 Four States there invoked the responsibility of Germany, at least
one of which, Japan, had no specific interest in the voyage of the S.S.
“Wimbledon” (see footnote 34 above).

(5) Reference must also be made to article 55, which
makes clear the residual character of the articles. In addition
to giving rise to international obligations for States, special
rules may also determine which other State or States are
entitled to invoke the international responsibility arising
from their breach, and what remedies they may seek. This
was true, for example, of article 396 of the Treaty of Versailles, which was the subject of the decision in the S.S.
“Wimbledon” case.665 It is also true of article 33 of the
European Convention on Human Rights. It will be a matter
of interpretation in each case whether such provisions are
intended to be exclusive, i.e. to apply as a lex specialis.

(4) Chapter I also deals with a number of related questions: the requirement of notice if a State wishes to invoke
the responsibility of another (art. 43), certain aspects of
the admissibility of claims (art. 44), loss of the right to invoke responsibility (art. 45), and cases where the responsibility of more than one State may be invoked in relation
to the same internationally wrongful act (art. 47).

(3) Although article 42 is drafted in the singular (“an
injured State”), more than one State may be injured by
an internationally wrongful act and be entitled to invoke
responsibility as an injured State. This is made clear by
article 46. Nor are articles 42 and 48 mutually exclusive.
Situations may well arise in which one State is “injured”
in the sense of article 42, and other States are entitled to
invoke responsibility under article 48.

(2) Central to the invocation of responsibility is the concept of the injured State. This is the State whose individual right has been denied or impaired by the internationally wrongful act or which has otherwise been particularly affected by that act. This concept is introduced in article 42 and various consequences are drawn from it in
other articles of this chapter. In keeping with the broad
range of international obligations covered by the articles,
it is necessary to recognize that a broader range of States
may have a legal interest in invoking responsibility and
ensuring compliance with the obligation in question. Indeed, in certain situations, all States may have such an
interest, even though none of them is individually or
specially affected by the breach.664 This possibility is recognized in article 48. Articles 42 and 48 are couched in
terms of the entitlement of States to invoke the responsibility of another State. They seek to avoid problems
arising from the use of possibly misleading terms such
as “direct” versus “indirect” injury or “objective” versus
“subjective” rights.

State and with certain modalities of such invocation. The
rights that other persons or entities may have arising from
a breach of an international obligation are preserved by
article 33, paragraph 2.
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(14) Secondly, paragraph 3 allows for such further consequences of a serious breach as may be provided for by
international law. This may be done by the individual primary rule, as in the case of the prohibition of aggression.
Paragraph 3 accordingly allows that international law may
recognize additional legal consequences flowing from the
commission of a serious breach in the sense of article 40.
The fact that such further consequences are not expressly
referred to in chapter III does not prejudice their recognition in present-day international law, or their further development. In addition, paragraph 3 reflects the conviction that the legal regime of serious breaches is itself in
a state of development. By setting out certain basic legal
consequences of serious breaches in the sense of article
40, article 41 does not intend to preclude the future development of a more elaborate regime of consequences
entailed by such breaches.
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Article 42. Invocation of responsibility
by an injured State

(1) Article 42 provides that the implementation of State
responsibility is in the first place an entitlement of the
“injured State”. It defines this term in a relatively narrow
way, drawing a distinction between injury to an individual
State or possibly a small number of States and the legal
interests of several or all States in certain obligations established in the collective interest. The latter are dealt with
in article 48.

Commentary

(ii) is of such a character as radically to change
the position of all the other States to which
the obligation is owed with respect to the
further performance of the obligation.

i(i) specially affects that State; or

(b) a group of States including that State, or the
international community as a whole, and the breach
of the obligation:

(a) that State individually; or

666 An analogous distinction is drawn by article 27, paragraph 2,
of the Convention on the Settlement of Investment Disputes between
States and Nationals of other States, which distinguishes between the
bringing of an international claim in the field of diplomatic protection
and “informal diplomatic exchanges for the sole purpose of facilitating
a settlement of the dispute”.

(2) This chapter is expressed in terms of the invocation
by a State of the responsibility of another State. For this
purpose, invocation should be understood as taking measures of a relatively formal character, for example, the raising or presentation of a claim against another State or the
commencement of proceedings before an international
court or tribunal. A State does not invoke the responsibility of another State merely because it criticizes that State
for a breach and calls for observance of the obligation,
or even reserves its rights or protests. For the purpose of
these articles, protest as such is not an invocation of responsibility; it has a variety of forms and purposes and is
not limited to cases involving State responsibility. There
is in general no requirement that a State which wishes to
protest against a breach of international law by another
State or remind it of its international responsibilities in
respect of a treaty or other obligation by which they are
both bound should establish any specific title or interest to
do so. Such informal diplomatic contacts do not amount
to the invocation of responsibility unless and until they
involve specific claims by the State concerned, such as for
compensation for a breach affecting it, or specific action
such as the filing of an application before a competent international tribunal,666 or even the taking of countermeasures. In order to take such steps, i.e. to invoke responsibility in the sense of the articles, some more specific
entitlement is needed. In particular, for a State to invoke
responsibility on its own account it should have a specific
right to do so, e.g. a right of action specifically conferred
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667 In relation to article 42, such a treaty right could be considered a
lex specialis: see article 55 and commentary.
668 Cf. the 1969 Vienna Convention, art. 73.

(5) In parallel with the cases envisaged in article 60 of
the 1969 Vienna Convention, three cases are identified in
article 42. In the first case, in order to invoke the responsibility of another State as an injured State, a State must have
an individual right to the performance of an obligation, in
the way that a State party to a bilateral treaty has vis-à-vis
the other State party (subparagraph (a)). Secondly, a State
may be specially affected by the breach of an obligation
to which it is a party, even though it cannot be said that
the obligation is owed to it individually (subparagraph (b)
(i)). Thirdly, it may be the case that performance of the
obligation by the responsible State is a necessary condition of its performance by all the other States (subparagraph (b) (ii)); this is the so-called “integral” or “inter-

(4) The definition in article 42 is closely modelled on
article 60 of the 1969 Vienna Convention, although the
scope and purpose of the two provisions are different. Article 42 is concerned with any breach of an international
obligation of whatever character, whereas article 60 is
concerned with breach of treaties. Moreover, article 60 is
concerned exclusively with the right of a State party to a
treaty to invoke a material breach of that treaty by another
party as grounds for its suspension or termination. It is not
concerned with the question of responsibility for breach
of the treaty.668 This is why article 60 is restricted to “material” breaches of treaties. Only a material breach justifies termination or suspension of the treaty, whereas in the
context of State responsibility any breach of a treaty gives
rise to responsibility irrespective of its gravity. Despite
these differences, the analogy with article 60 is justified.
Article 60 seeks to identify the States parties to a treaty
which are entitled to respond individually and in their own
right to a material breach by terminating or suspending it.
In the case of a bilateral treaty, the right can only be that of
the other State party, but in the case of a multilateral treaty
article 60, paragraph 2, does not allow every other State
to terminate or suspend the treaty for material breach. The
other State must be specially affected by the breach, or at
least individually affected in that the breach necessarily
undermines or destroys the basis for its own further performance of the treaty.

(3) A State which is injured in the sense of article 42 is
entitled to resort to all means of redress contemplated in
the articles. It can invoke the appropriate responsibility
pursuant to Part Two. It may also—as is clear from the
opening phrase of article 49—resort to countermeasures
in accordance with the rules laid down in chapter II of
this Part. The situation of an injured State should be distinguished from that of any other State which may be entitled to invoke responsibility, e.g. under article 48 which
deals with the entitlement to invoke responsibility in some
shared general interest. This distinction is clarified by the
opening phrase of article 42, “A State is entitled as an
injured State to invoke the responsibility”.

by a treaty,667 or it must be considered an injured State.
The purpose of article 42 is to define this latter category.

State responsibility

A State is entitled as an injured State to invoke
the responsibility of another State if the obligation
breached is owed to:
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669 The notion of “integral” obligations was developed by Fitzmaurice as Special Rapporteur on the Law of Treaties: see Yearbook …
1957, vol. II, p. 54. The term has sometimes given rise to confusion,
being used to refer to human rights or environmental obligations which
are not owed on an “all or nothing” basis. The term “interdependent
obligations” may be more appropriate.
670 Cf. the 1969 Vienna Convention, art. 36.
671 See, e.g., Article 59 of the Statute of ICJ.

(8) In addition, subparagraph (a) is intended to cover
cases where the performance of an obligation under a
multilateral treaty or customary international law is owed
to one particular State. The scope of subparagraph (a)
in this respect is different from that of article 60, paragraph 1, of the 1969 Vienna Convention, which relies on
the formal criterion of bilateral as compared with multilat-

(7) An obvious example of cases coming within the
scope of subparagraph (a) is a bilateral treaty relationship. If one State violates an obligation the performance
of which is owed specifically to another State, the latter is
an “injured State” in the sense of article 42. Other examples include binding unilateral acts by which one State assumes an obligation vis-à-vis another State; or the case of
a treaty establishing obligations owed to a third State not
party to the treaty.670 If it is established that the beneficiaries of the promise or the stipulation in favour of a third
State were intended to acquire actual rights to performance of the obligation in question, they will be injured
by its breach. Another example is a binding judgement
of an international court or tribunal imposing obligations
on one State party to the litigation for the benefit of the
other party.671

(6) Pursuant to subparagraph (a) of article 42, a State is
“injured” if the obligation breached was owed to it individually. The expression “individually” indicates that in the
circumstances, performance of the obligation was owed
to that State. This will necessarily be true of an obligation arising under a bilateral treaty between the two States
parties to it, but it will also be true in other cases, e.g. of
a unilateral commitment made by one State to another. It
may be the case under a rule of general international law:
thus, for example, rules concerning the non-navigational
uses of an international river which may give rise to individual obligations as between one riparian State and another. Or it may be true under a multilateral treaty where
particular performance is incumbent under the treaty as
between one State party and another. For example, the
obligation of the receiving State under article 22 of the
Vienna Convention on Diplomatic Relations to protect the
premises of a mission is owed to the sending State. Such
cases are to be contrasted with situations where performance of the obligation is owed generally to the parties to
the treaty at the same time and is not differentiated or individualized. It will be a matter for the interpretation and
application of the primary rule to determine into which of
the categories an obligation comes. The following discussion is illustrative only.

672 See, e.g., K. Sachariew, “State responsibility for multilateral
treaty violations: identifying the ‘injured State’ and its legal status”,
Netherlands International Law Review, vol. 35, No. 3 (1988), p. 273,
at pp. 277–278; B. Simma, “Bilateralism and community interest in the
law of State responsibility”, International Law at a Time of Perplexity: Essays in Honour of Shabtai Rosenne, Y. Dinstein, ed. (Dordrecht,
Martinus Nijhoff, 1989), p. 821, at p. 823; C. Annacker, “The legal
régime of erga omnes obligations in international law”, Austrian
Journal of Public and International Law, vol. 46, No. 2 (1994), p. 131,
at p. 136; and D. N. Hutchinson, “Solidarity and breaches of multilateral treaties”, BYBIL, 1988, vol. 59, p. 151, at pp. 154–155.
673 United States Diplomatic and Consular Staff in Tehran (see footnote 59 above), pp. 41–43, paras. 89 and 92.

(11) Subparagraph (b) deals with injury arising from
violations of collective obligations, i.e. obligations that
apply between more than two States and whose performance in the given case is not owed to one State individually, but to a group of States or even the international
community as a whole. The violation of these obligations
only injures any particular State if additional requirements
are met. In using the expression “group of States”, article
42, subparagraph (b), does not imply that the group has
any separate existence or that it has separate legal personality. Rather, the term is intended to refer to a group of
States, consisting of all or a considerable number of States
in the world or in a given region, which have combined
to achieve some collective purpose and which may be

(10) Although discussion of multilateral obligations
has generally focused on those arising under multilateral
treaties, similar considerations apply to obligations under
rules of customary international law. For example, the
rules of general international law governing the diplomatic or consular relations between States establish bilateral
relations between particular receiving and sending States,
and violations of these obligations by a particular receiving State injure the sending State to which performance
was owed in the specific case.

the attention of the entire international community, of which Iran itself
has been a member since time immemorial, to the irreparable harm that
may be caused by events of the kind now before the Court. Such events
cannot fail to undermine the edifice of law carefully constructed by
mankind over a period of centuries, the maintenance of which is vital
for the security and well-being of the complex international community
of the present day, to which it is more essential than ever that the rules
developed to ensure the ordered progress of relations between its members should be constantly and scrupulously respected.673

(9) The identification of one particular State as injured
by a breach of an obligation under the Vienna Convention
on Diplomatic Relations does not exclude that all States
parties may have an interest of a general character in compliance with international law and in the continuation of
international institutions and arrangements which have
been built up over the years. In the United States Diplomatic and Consular Staff in Tehran case, after referring to
the “fundamentally unlawful character” of the Islamic Republic of Iran’s conduct in participating in the detention of
the diplomatic and consular personnel, the Court drew:

eral treaties. But although a multilateral treaty will characteristically establish a framework of rules applicable to
all the States parties, in certain cases its performance in a
given situation involves a relationship of a bilateral character between two parties. Multilateral treaties of this kind
have often been referred to as giving rise to “ ‘bundles’ of
bilateral relations”.672
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dependent” obligation.669 In each of these cases, the possible suspension or termination of the obligation or of its
performance by the injured State may be of little value to
it as a remedy. Its primary interest may be in the restoration of the legal relationship by cessation and reparation.
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(12) Subparagraph (b) (i) stipulates that a State is injured if it is “specially affected” by the violation of a collective obligation. The term “specially affected” is taken
from article 60, paragraph (2) (b), of the 1969 Vienna
Convention. Even in cases where the legal effects of an
internationally wrongful act extend by implication to the
whole group of States bound by the obligation or to the
international community as a whole, the wrongful act may
have particular adverse effects on one State or on a small
number of States. For example a case of pollution of the
high seas in breach of article 194 of the United Nations
Convention on the Law of the Sea may particularly impact on one or several States whose beaches may be polluted by toxic residues or whose coastal fisheries may be
closed. In that case, independently of any general interest
of the States parties to the Convention in the preservation
of the marine environment, those coastal States parties
should be considered as injured by the breach. Like article 60, paragraph (2) (b), of the 1969 Vienna Convention,
subparagraph (b) (i) does not define the nature or extent
of the special impact that a State must have sustained in
order to be considered “injured”. This will have to be assessed on a case-by-case basis, having regard to the object
and purpose of the primary obligation breached and the
facts of each case. For a State to be considered injured,
it must be affected by the breach in a way which distinguishes it from the generality of other States to which the
obligation is owed.

became article 60: Yearbook … 1966, vol. II, p. 255, document A/6309/
Rev.1, para. (8).

674 The example given in the commentary of the Commission to what

(14) Essentially, the same considerations apply to obligations of this character for the purposes of State responsibility. The other States parties may have no interest in
the termination or suspension of such obligations as distinct from continued performance, and they must all be
considered as individually entitled to react to a breach.
This is so whether or not any one of them is particularly
affected; indeed they may all be equally affected, and none
may have suffered quantifiable damage for the purposes
of article 36. They may nonetheless have a strong interest
in cessation and in other aspects of reparation, in particular restitution. For example, if one State party to the Ant-

(13) In contrast, subparagraph (b) (ii) deals with a special category of obligations, the breach of which must be
considered as affecting per se every other State to which
the obligation is owed. Article 60, paragraph 2 (c), of the
1969 Vienna Convention recognizes an analogous category of treaties, viz. those “of such a character that a
material breach of its provisions by one party radically
changes the position of every party with respect to the
further performance of its obligations”. Examples include
a disarmament treaty,674 a nuclear-free zone treaty, or any
other treaty where each party’s performance is effectively
conditioned upon and requires the performance of each
of the others. Under article 60, paragraph 2 (c), any State
party to such a treaty may terminate or suspend it in its
relations not merely with the responsible State but generally in its relations with all the other parties.
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675

See article 48, paragraph (3), and commentary.

(3) Article 43 requires an injured State which wishes to
invoke the responsibility of another State to give notice of
its claim to that State. It is analogous to article 65 of the
1969 Vienna Convention. Notice under article 43 need not

(2) Although State responsibility arises by operation of
law on the commission of an internationally wrongful act
by a State, in practice it is necessary for an injured State
and/or other interested State(s) to respond, if they wish to
seek cessation or reparation. Responses can take a variety
of forms, from an unofficial and confidential reminder
of the need to fulfil the obligation through formal protest, consultations, etc. Moreover, the failure of an injured
State which has notice of a breach to respond may have legal consequences, including even the eventual loss of the
right to invoke responsibility by waiver or acquiescence:
this is dealt with in article 45.

(1) Article 43 concerns the modalities to be observed by
an injured State in invoking the responsibility of another
State. The article applies to the injured State as defined in
article 42, but States invoking responsibility under article
48 must also comply with its requirements.675

Commentary

(b) what form reparation should take in accordance with the provisions of Part Two.

(a) the conduct that the responsible State should
take in order to cease the wrongful act, if it is continuing;

2. The injured State may specify in particular:

1. An injured State which invokes the responsibility of another State shall give notice of its claim to that
State.

Article 43. Notice of claim by an injured State

(15) The articles deal with obligations arising under international law from whatever source and are not confined
to treaty obligations. In practice, interdependent obligations covered by subparagraph (b) (ii) will usually arise
under treaties establishing particular regimes. Even under
such treaties it may not be the case that just any breach of
the obligation has the effect of undermining the performance of all the other States involved, and it is desirable that
this subparagraph be narrow in its scope. Accordingly, a
State is only considered injured under subparagraph (b)
(ii) if the breach is of such a character as radically to affect the enjoyment of the rights or the performance of the
obligations of all the other States to which the obligation
is owed.

arctic Treaty claims sovereignty over an unclaimed area
of Antarctica contrary to article 4 of that Treaty, the other
States parties should be considered as injured thereby and
as entitled to seek cessation, restitution (in the form of the
annulment of the claim) and assurances of non-repetition
in accordance with Part Two.

State responsibility

considered for that purpose as making up a community of
States of a functional character.
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676 Certain Phosphate Lands in Nauru, Preliminary Objections
(see footnote 230 above), p. 253, para. 31.
677 Ibid., p. 254, para. 35.
678 Ibid., pp. 254–255, para. 36.

(5) When giving notice of a claim, an injured or interested State will normally specify what conduct in its view
is required of the responsible State by way of cessation of
any continuing wrongful act, and what form any reparation should take. Thus, paragraph 2 (a) provides that the
injured State may indicate to the responsible State what
should be done in order to cease the wrongful act, if it is
continuing. This indication is not, as such, binding on the
responsible State. The injured State can only require the
responsible State to comply with its obligations, and the
legal consequences of an internationally wrongful act are
not for the injured State to stipulate or define. But it may
be helpful to the responsible State to know what would

In the circumstances, it was sufficient that the respondent
State was aware of the claim as a result of communications
from the claimant, even if the evidence of those communications took the form of press reports of speeches or meetings rather than of formal diplomatic correspondence.

The Court … takes note of the fact that Nauru was officially informed,
at the latest by letter of 4 February 1969, of the position of Australia on
the subject of rehabilitation of the phosphate lands worked out before
1 July 1967. Nauru took issue with that position in writing only on
6 October 1983. In the meantime, however, as stated by Nauru and
not contradicted by Australia, the question had on two occasions been
raised by the President of Nauru with the competent Australian authorities. The Court considers that, given the nature of relations between
Australia and Nauru, as well as the steps thus taken, Nauru’s Application was not rendered inadmissible by passage of time. 678

The Court summarized the communications between the
parties as follows:

It was only on 6 October 1983 that the President of Nauru wrote to
the Prime Minister of Australia requesting him to “seek a sympathetic
reconsideration of Nauru’s position”. 677

(4) It is not the function of the articles to specify in detail the form which an invocation of responsibility should
take. In practice, claims of responsibility are raised at different levels of government, depending on their seriousness and on the general relations between the States concerned. In the Certain Phosphate Lands in Nauru case,
Australia argued that Nauru’s claim was inadmissible
because it had “not been submitted within a reasonable
time”.676 The Court referred to the fact that the claim had
been raised, and not settled, prior to Nauru’s independence
in 1968, and to press reports that the claim had been mentioned by the new President of Nauru in his independence
day speech, as well as, inferentially, in subsequent correspondence and discussions with Australian Ministers.
However, the Court also noted that:

679 As PCIJ noted in the Factory at Chorzów, Jurisdiction (see footnote 34 above), by that stage of the dispute, Germany was no longer
seeking on behalf of the German companies concerned the return of the
factory in question or of its contents (p. 17).
680 In the Passage through the Great Belt (Finland v. Denmark),
Provisional Measures, Order of 29 July 1991, I.C.J. Reports 1991,
p. 12, ICJ did not accept Denmark’s argument as to the impossibility
of restitution if, on the merits, it was found that the construction of the
bridge across the Great Belt would result in a violation of Denmark’s
international obligations. For the terms of the eventual settlement, see
M. Koskenniemi, “L’affaire du passage par le Grand-Belt”, Annuaire
français de droit international, vol. 38 (1992), p. 905, at p. 940.

(1) The present articles are not concerned with questions of the jurisdiction of international courts and tribunals, or in general with the conditions for the admissibility
of cases brought before such courts or tribunals. Rather,
they define the conditions for establishing the international responsibility of a State and for the invocation of

Commentary

(b) the claim is one to which the rule of exhaustion
of local remedies applies and any available and effective local remedy has not been exhausted.

(a) the claim is not brought in accordance with any
applicable rule relating to the nationality of claims;

The responsibility of a State may not be invoked if:

Article 44. Admissibility of claims

(7) In the light of these limitations on the capacity of the
injured State to elect the preferred form of reparation, article 43 does not set forth the right of election in an absolute
form. Instead, it provides guidance to an injured State as
to what sort of information it may include in its notification of the claim or in subsequent communications.

(6) Paragraph 2 (b) deals with the question of the election of the form of reparation by the injured State. In general, an injured State is entitled to elect as between the
available forms of reparation. Thus, it may prefer compensation to the possibility of restitution, as Germany did
in the Factory at Chorzów case,679 or as Finland eventually chose to do in its settlement of the Passage through the
Great Belt case.680 Or it may content itself with declaratory relief, generally or in relation to a particular aspect
of its claim. On the other hand, there are cases where a
State may not, as it were, pocket compensation and walk
away from an unresolved situation, for example one involving the life or liberty of individuals or the entitlement
of a people to their territory or to self-determination. In
particular, insofar as there are continuing obligations the
performance of which are not simply matters for the two
States concerned, those States may not be able to resolve
the situation by a settlement, just as an injured State may
not be able on its own to absolve the responsible State
from its continuing obligations to a larger group of States
or to the international community as a whole.

satisfy the injured State; this may facilitate the resolution
of the dispute.
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be in writing, nor is it a condition for the operation of the
obligation to provide reparation. Moreover, the requirement of notification of the claim does not imply that the
normal consequence of the non-performance of an international obligation is the lodging of a statement of claim.
Nonetheless, an injured or interested State is entitled to
respond to the breach and the first step should be to call
the attention of the responsible State to the situation, and
to call on it to take appropriate steps to cease the breach
and to provide redress.
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Subparagraph (a) does not attempt a detailed elaboration
of the nationality of claims rule or of the exceptions to
it. Rather, it makes it clear that the nationality of claims
rule is not only relevant to questions of jurisdiction or the
admissibility of claims before judicial bodies, but is also
a general condition for the invocation of responsibility in
those cases where it is applicable.683

It is an elementary principle of international law that a State is entitled
to protect its subjects, when injured by acts contrary to international
law committed by another State, from whom they have been unable to
obtain satisfaction through the ordinary channels.682

(2) Subparagraph (a) provides that the responsibility of
a State may not be invoked other than in accordance with
any applicable rule relating to the nationality of claims.
As PCIJ said in the Mavrommatis Palestine Concessions
case:

681 For discussion of the range of considerations affecting jurisdiction and admissibility of international claims before courts, see G.
Abi-Saab, Les exceptions préliminaires dans la procédure de la Cour
internationale (Paris, Pedone, 1967); Sir Gerald Fitzmaurice, The
Law and Procedure of the International Court of Justice (Cambridge,
Grotius, 1986), vol. 2, pp. 427–575; and S. Rosenne, The Law and
Practice of the International Court, 1920–1996, 3rd ed. (The Hague,
Martinus Nijhoff, 1997), vol. II, Jurisdiction.
682 Mavrommatis (see footnote 236 above), p. 12.
683 Questions of nationality of claims will be dealt with in detail in
the work of the Commission on diplomatic protection. See first report
of the Special Rapporteur for the topic “Diplomatic protection” in
Yearbook … 2000, vol. II (Part One), document A/CN.4/506 and
Add.1.
684 ELSI (see footnote 85 above), p. 42, para. 50. See also Interhandel, Preliminary Objections, I.C.J. Reports 1959, p. 6, at p. 27. On the
exhaustion of local remedies rule generally, see, e.g., C. F. Amerasinghe, Local Remedies in International Law (Cambridge, Grotius, 1990);
J. Chappez, La règle de l’épuisement des voies de recours internes
(Paris, Pedone, 1972); K. Doehring, “Local remedies, exhaustion of ”,
Encyclopedia of Public International Law, R. Bernhardt, ed. (footnote
409 above), vol. 3, pp. 238–242; and G. Perrin, “La naissance de la responsabilité internationale et l’épuisement des voies de recours internes

(4) The local remedies rule was described by a Chamber
of the Court in the ELSI case as “an important principle of
customary international law”.684 In the context of a claim

(3) Subparagraph (b) provides that when the claim is
one to which the rule of exhaustion of local remedies applies, the claim is inadmissible if any available and effective local remedy has not been exhausted. The paragraph
is formulated in general terms in order to cover any case
to which the exhaustion of local remedies rule applies,
whether under treaty or general international law, and in
spheres not necessarily limited to diplomatic protection.
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dans le projet d’articles de la Commission du droit international”,
Festschrift für Rudolf Bindschedler (Bern, Stämpfli, 1980), p. 271.
On the exhaustion of local remedies rule in relation to violations of
human rights obligations, see, e.g., A. A. Cançado Trindade, The Application of the Rule of Exhaustion of Local Remedies in International
Law: Its Rationale in the International Protection of Individual Rights
(Cambridge University Press, 1983); and E. Wyler, L’illicite et la condition des personnes privées (Paris, Pedone, 1995), pp. 65–89.
685 ELSI (see footnote 85 above), p. 46, para. 59.
686 Ibid., p. 48, para. 63.
687 The topic will be dealt with in detail in the work of the Commission on diplomatic protection. See second report of the Special Rapporteur on diplomatic protection in Yearbook … 2001, vol. II (Part One),
document A/CN.4/514.

(1) Article 45 is analogous to article 45 of the 1969 Vienna Convention concerning loss of the right to invoke a
ground for invalidating or terminating a treaty. The article
deals with two situations in which the right of an injured
State or other States concerned to invoke the responsibility of a wrongdoing State may be lost: waiver and acquiescence in the lapse of the claim. In this regard, the position
of an injured State as referred to in article 42 and other
States concerned with a breach needs to be distinguished.
A valid waiver or settlement of the responsibility dispute

Commentary

(b) the injured State is to be considered as having,
by reason of its conduct, validly acquiesced in the lapse
of the claim.

(a) the injured State has validly waived the claim;

The responsibility of a State may not be invoked if:

Article 45. Loss of the right to invoke responsibility

(5) Only those local remedies which are “available and
effective” have to be exhausted before invoking the responsibility of a State. The mere existence on paper of
remedies under the internal law of a State does not impose a requirement to make use of those remedies in
every case. In particular, there is no requirement to use a
remedy which offers no possibility of redressing the situation, for instance, where it is clear from the outset that
the law which the local court would have to apply can lead
only to the rejection of any appeal. Beyond this, article
44, subparagraph (b), does not attempt to spell out comprehensively the scope and content of the exhaustion of
local remedies rule, leaving this to the applicable rules of
international law.687

The Chamber thus treated the exhaustion of local remedies as being distinct, in principle, from “the merits of
the case”.686

for an international claim [sc. on behalf of individual nationals or corporations] to be admissible, it is sufficient if the essence of the claim
has been brought before the competent tribunals and pursued as far as
permitted by local law and procedures, and without success.685

brought on behalf of a corporation of the claimant State,
the Chamber defined the rule succinctly in the following
terms:

State responsibility

that responsibility by another State or States. Thus, it is
not the function of the articles to deal with such questions
as the requirement for exhausting other means of peaceful settlement before commencing proceedings, or such
doctrines as litispendence or election as they may affect
the jurisdiction of one international tribunal vis-à-vis another.681 By contrast, certain questions which would be
classified as questions of admissibility when raised before
an international court are of a more fundamental character. They are conditions for invoking the responsibility of
a State in the first place. Two such matters are dealt with
in article 44: the requirements of nationality of claims and
exhaustion of local remedies.
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Russian Indemnity (see footnote 354 above), p. 446.
689 Cf. the position with respect to valid consent under article 20: see
paragraphs (4) to (8) of the commentary to article 20.
690 Certain Phosphate Lands in Nauru, Preliminary Objections (see
footnote 230 above), p. 247, para. 13.

(5) Although it may be possible to infer a waiver from
the conduct of the States concerned or from a unilateral
statement, the conduct or statement must be unequivocal.
In the Certain Phosphate Lands in Nauru case, it was
argued that the Nauruan authorities before independence
had waived the rehabilitation claim by concluding an
agreement relating to the future of the phosphate industry
as well as by statements made at the time of independence. As to the former, the record of negotiations showed
that the question of waiving the rehabilitation claim had
been raised and not accepted, and the Agreement itself
was silent on the point. As to the latter, the relevant statements were unclear and equivocal. The Court held there
had been no waiver, since the conduct in question “did
not at any time effect a clear and unequivocal waiver of
their claims”.690 In particular, the statements relied on
“[n]otwithstanding some ambiguity in the wording …
did not imply any departure from the point of view ex-

(4) A waiver is only effective if it is validly given. As
with other manifestations of State consent, questions of
validity can arise with respect to a waiver, for example,
possible coercion of the State or its representative, or a
material error as to the facts of the matter, arising perhaps
from a misrepresentation of those facts by the responsible
State. The use of the term “valid waiver” is intended to
leave to the general law the question of what amounts to
a valid waiver in the circumstances.689 Of particular significance in this respect is the question of consent given
by an injured State following a breach of an obligation
arising from a peremptory norm of general international
law, especially one to which article 40 applies. Since such
a breach engages the interest of the international community as a whole, even the consent or acquiescence of the
injured State does not preclude that interest from being
expressed in order to ensure a settlement in conformity
with international law.

(3) In some cases, the waiver may apply only to one aspect of the legal relationship between the injured State and
the responsible State. For example, in the Russian Indemnity case, the Russian embassy had repeatedly demanded
from Turkey a certain sum corresponding to the capital
amount of a loan, without any reference to interest or
damages for delay. Turkey having paid the sum demanded,
the tribunal held that this conduct amounted to the abandonment of any other claim arising from the loan.688

(2) Subparagraph (a) deals with the case where an injured State has waived either the breach itself, or its consequences in terms of responsibility. This is a manifestation
of the general principle of consent in relation to rights or
obligations within the dispensation of a particular State.

691

Ibid., p. 250, para. 20.
692 Ibid., pp. 253–254, para. 32. The Court went on to hold that,
in the circumstances of the case and having regard to the history of
the matter, Nauru’s application was not inadmissible on this ground
(para. 36). It reserved for the merits any question of prejudice to the
respondent State by reason of the delay. See further paragraph (8) of the
commentary to article 13.
693 LaGrand, Provisional Measures (see footnote 91 above)
and LaGrand, Judgment (see footnote 119 above), at pp. 486–487,
paras. 53–57.
694 See Stevenson, UNRIAA, vol. IX (Sales No. 59.V.5), p. 385
(1903); and Gentini, ibid., vol. X (Sales No. 60.V.4), p. 551 (1903).
695 See, e.g., Tagliaferro, UNRIAA, vol. X (Sales No. 60.V.4),
p. 592, at p. 593 (1903); see also the actual decision in Stevenson
(footnote 694 above), pp. 386–387.

(9) Moreover, contrary to what may be suggested by
the expression “delay”, international courts have not engaged simply in measuring the lapse of time and applying
clear-cut time limits. No generally accepted time limit,

(8) One concern of the rules relating to delay is that additional difficulties may be caused to the respondent State
due to the lapse of time, e.g. as concerns the collection
and presentation of evidence. Thus, in the Stevenson case
and the Gentini case, considerations of procedural fairness
to the respondent State were advanced.694 In contrast, the
plea of delay has been rejected if, in the circumstances of
a case, the respondent State could not establish the existence of any prejudice on its part, as where it has always
had notice of the claim and was in a position to collect and
preserve evidence relating to it.695

In the LaGrand case, the Court held the German application admissible even though Germany had taken legal
action some years after the breach had become known
to it.693

The Court recognizes that, even in the absence of any applicable treaty
provision, delay on the part of a claimant State may render an application inadmissible. It notes, however, that international law does not lay
down any specific time limit in that regard. It is therefore for the Court
to determine in the light of the circumstances of each case whether the
passage of time renders an application inadmissible.692

(7) The principle that a State may by acquiescence lose
its right to invoke responsibility was endorsed by ICJ in
the Certain Phosphate Lands in Nauru case, in the following passage:

(6) Just as it may explicitly waive the right to invoke
responsibility, so an injured State may acquiesce in the
loss of that right. Subparagraph (b) deals with the case
where an injured State is to be considered as having, by
reason of its conduct, validly acquiesced in the lapse of
the claim. The article emphasizes conduct of the State,
which could include, where applicable, unreasonable delay, as the determining criterion for the lapse of the claim.
Mere lapse of time without a claim being resolved is not,
as such, enough to amount to acquiescence, in particular
where the injured State does everything it can reasonably
do to maintain its claim.

pressed clearly and repeatedly by the representatives of
the Nauruan people before various organs of the United
Nations”.691
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between the responsible State and the injured State, or,
if there is more than one, all the injured States, may preclude any claim for reparation. Positions taken by individual States referred to in article 48 will not have such
an effect.
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In some cases time limits are laid down for specific categories of
claims arising under specific treaties (e.g. the six-month time limit for
individual applications under article 35, paragraph 1, of the European
Convention on Human Rights) notably in the area of private law (e.g.
in the field of commercial transactions and international transport). See
the Convention on the Limitation Period in the International Sale of
Goods, as amended by the Protocol to the Convention. By contrast, it is
highly unusual for treaty provisions dealing with inter-State claims to
be subject to any express time limits.
697 Communiqué of 29 December 1970, in Annuaire suisse de droit
international, vol. 32 (1976), p. 153.
698 C.-A. Fleischhauer, “Prescription”, Encyclopedia of Public International Law (see footnote 409 above), vol. 3, p. 1105, at p. 1107.
699 A large number of international decisions stress the absence of
general rules, and in particular of any specific limitation period measured in years. Rather, the principle of delay is a matter of appreciation
having regard to the facts of the given case. Besides Certain Phosphate
Lands in Nauru (footnotes 230 and 232 above), see, e.g. Gentini (footnote 694 above), p. 561; and the Ambatielos arbitration, ILR, vol. 23,
p. 306, at pp. 314–317 (1956).
700 For statements of the distinction between notice of claim and
commencement of proceedings, see, e.g. R. Jennings and A. Watts, eds.,
Oppenheim’s International Law, 9th ed. (Harlow, Longman, 1992),
vol. I, Peace, p. 527; and C. Rousseau, Droit international public (Paris,
Sirey, 1983), vol. V, p. 182.
701 Certain Phosphate Lands in Nauru, Preliminary Objections
(see footnote 230 above), p. 250, para. 20.
702 Tagliaferro (see footnote 695 above), p. 593.
703 See article 39 and commentary.

696

(11) To summarize, a claim will not be inadmissible on
grounds of delay unless the circumstances are such that
the injured State should be considered as having acquiesced in the lapse of the claim or the respondent State
has been seriously disadvantaged. International courts
generally engage in a flexible weighing of relevant circumstances in the given case, taking into account such
matters as the conduct of the respondent State and the
importance of the rights involved. The decisive factor is
whether the respondent State has suffered any prejudice
as a result of the delay in the sense that the respondent
could have reasonably expected that the claim would no
longer be pursued. Even if there has been some prejudice,
it may be able to be taken into account in determining the
form or extent of reparation.703

(10) Once a claim has been notified to the respondent
State, delay in its prosecution (e.g. before an international
tribunal) will not usually be regarded as rendering it inadmissible.700 Thus, in the Certain Phosphate Lands in
Nauru case, ICJ held it to be sufficient that Nauru had referred to its claims in bilateral negotiations with Australia
in the period preceding the formal institution of legal
proceedings in 1989.701 In the Tagliaferro case, Umpire
Ralston likewise held that, despite the lapse of 31 years
since the infliction of damage, the claim was admissible
as it had been notified immediately after the injury had
occurred.702

Article 46. Plurality of injured States
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704

S.S. “Wimbledon” (see footnote 34 above), p. 20.
705 ICJ held that it lacked jurisdiction over the Israeli claim: Aerial
Incident of 27 July 1955 (Israel v. Bulgaria), Judgment, I.C.J. Reports
1959, p. 131, after which the United Kingdom and United States claims
were withdrawn. In its Memorial, Israel noted that there had been active
coordination of the claims between the various claimant Governments,
and added: “One of the primary reasons for establishing coordination
of this character from the earliest stages was to prevent, so far as was
possible, the Bulgarian Government being faced with double claims
leading to the possibility of double damages” (see footnote 363 above),
p. 106.
706 See Nuclear Tests (Australia v. France) and (New Zealand
v. France) (footnote 196 above), pp. 256 and 460, respectively.

(4) Where the States concerned do not claim compensation on their own account as distinct from a declaration

(3) It is by no means unusual for claims arising from
the same internationally wrongful act to be brought by
several States. For example, in the S.S. “Wimbledon”
case, four States brought proceedings before PCIJ under article 386, paragraph 1, of the Treaty of Versailles,
which allowed “any interested Power” to apply in the
event of a violation of the provisions of the Treaty concerning transit through the Kiel Canal. The Court noted
that “each of the four Applicant Powers has a clear interest in the execution of the provisions relating to the Kiel
Canal, since they all possess fleets and merchant vessels
flying their respective flags”. It held they were each covered by article 386, paragraph 1, “even though they may
be unable to adduce a prejudice to any pecuniary interest”.704 In fact, only France, representing the operator of
the vessel, claimed and was awarded compensation. In
the cases concerning the Aerial Incident of 27 July 1955,
proceedings were commenced by the United States, the
United Kingdom and Israel against Bulgaria concerning
the destruction of an Israeli civil aircraft and the loss of
lives involved.705 In the Nuclear Tests cases, Australia
and New Zealand each claimed to be injured in various
ways by the French conduct of atmospheric nuclear tests
at Mururoa Atoll.706

(2) Several States may qualify as “injured” States under
article 42. For example, all the States to which an interdependent obligation is owed within the meaning of article
42, subparagraph (b) (ii), are injured by its breach. In a
situation of a plurality of injured States, each may seek
cessation of the wrongful act if it is continuing, and claim
reparation in respect of the injury to itself. This conclusion has never been doubted, and is implicit in the terms
of article 42 itself.

(1) Article 46 deals with the situation of a plurality of
injured States, in the sense defined in article 42. It states
the principle that where there are several injured States,
each of them may separately invoke the responsibility for
the internationally wrongful act on its own account.

Commentary

Where several States are injured by the same internationally wrongful act, each injured State may separately invoke the responsibility of the State which has
committed the internationally wrongful act.

State responsibility

expressed in terms of years, has been laid down.696 The
Swiss Federal Department in 1970 suggested a period
of 20 to 30 years since the coming into existence of the
claim.697 Others have stated that the requirements were
more exacting for contractual claims than for non-contractual claims.698 None of the attempts to establish any
precise or finite time limit for international claims in general has achieved acceptance.699 It would be very difficult
to establish any single limit, given the variety of situations, obligations and conduct that may be involved.
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707 Cf. Forests of Central Rhodopia, where the arbitrator declined to
award restitution, inter alia, on the ground that not all the persons or
entities interested in restitution had claimed (see footnote 382 above),
p. 1432.
708 Reparation for Injuries (see footnote 38 above), p. 186.

(2) Several States may be responsible for the same internationally wrongful act in a range of circumstances. For
example, two or more States might combine in carrying
out together an internationally wrongful act in circumstances where they may be regarded as acting jointly in respect of the entire operation. In that case the injured State
can hold each responsible State to account for the wrongful conduct as a whole. Or two States may act through a

(1) Article 47 deals with the situation where there is
a plurality of responsible States in respect of the same
wrongful act. It states the general principle that in such
cases each State is separately responsible for the conduct
attributable to it, and that responsibility is not diminished
or reduced by the fact that one or more other States are
also responsible for the same act.

Commentary

(b) is without prejudice to any right of recourse
against the other responsible States.

(a) does not permit any injured State to recover, by
way of compensation, more than the damage it has suffered;

2. Paragraph 1:

1. Where several States are responsible for the
same internationally wrongful act, the responsibility
of each State may be invoked in relation to that act.

Article 47. Plurality of responsible States

710

See article 17 and commentary.
For a comparative survey of internal laws on solidary or joint
liability, see T. Weir, loc. cit. (footnote 471 above), vol. XI, especially
pp. 43–44, sects. 79–81.
711 See paragraphs (1) to (5) of the introductory commentary to
chapter IV of Part One.
712 See footnote 230 above.
713 See footnote 286 above. See also paragraph (11) of the commentary to article 16.
714 Certain Phosphate Lands in Nauru, Preliminary Objections
(see footnote 230 above), pp. 258–259, para. 48.

709

The Court was careful to add that its decision on jurisdiction “does not settle the question whether reparation

Australia has raised the question whether the liability of the three States
would be “joint and several” (solidaire), so that any one of the three
would be liable to make full reparation for damage flowing from any
breach of the obligations of the Administering Authority, and not merely
a one-third or some other proportionate share. This … is independent of
the question whether Australia can be sued alone. The Court does not
consider that any reason has been shown why a claim brought against
only one of the three States should be declared inadmissible in limine
litis merely because that claim raises questions of the administration
of the Territory, which was shared with two other States. It cannot be
denied that Australia had obligations under the Trusteeship Agreement,
in its capacity as one of the three States forming the Administering Authority, and there is nothing in the character of that Agreement which
debars the Court from considering a claim of a breach of those obligations by Australia.714

(4) In the Certain Phosphate Lands in Nauru case,712
Australia, the sole respondent, had administered Nauru
as a trust territory under the Trusteeship Agreement on
behalf of the three States concerned. Australia argued that
it could not be sued alone by Nauru, but only jointly with
the other two States concerned. Australia argued that the
two States were necessary parties to the case and that in
accordance with the principle formulated in Monetary
Gold,713 the claim against Australia alone was inadmissible. It also argued that the responsibility of the three
States making up the Administering Authority was “solidary” and that a claim could not be made against only
one of them. The Court rejected both arguments. On the
question of “solidary” responsibility it said:

(3) It is important not to assume that internal law concepts and rules in this field can be applied directly to international law. Terms such as “joint”, “joint and several”
and “solidary” responsibility derive from different legal
traditions710 and analogies must be applied with care. In
international law, the general principle in the case of a
plurality of responsible States is that each State is separately responsible for conduct attributable to it in the
sense of article 2. The principle of independent responsibility reflects the position under general international law,
in the absence of agreement to the contrary between the
States concerned.711 In the application of that principle,
however, the situation can arise where a single course of
conduct is at the same time attributable to several States
and is internationally wrongful for each of them. It is to
such cases that article 47 is addressed.

common organ which carries out the conduct in question,
e.g. a joint authority responsible for the management of a
boundary river. Or one State may direct and control another State in the commission of the same internationally
wrongful act by the latter, such that both are responsible
for the act.709
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of the legal situation, it may not be clear whether they are
claiming as injured States or as States invoking responsibility in the common or general interest under article
48. Indeed, in such cases it may not be necessary to decide into which category they fall, provided it is clear that
they fall into one or the other. Where there is more than
one injured State claiming compensation on its own account or on account of its nationals, evidently each State
will be limited to the damage actually suffered. Circumstances might also arise in which several States injured by
the same act made incompatible claims. For example, one
State may claim restitution whereas the other may prefer
compensation. If restitution is indivisible in such a case
and the election of the second State is valid, it may be that
compensation is appropriate in respect of both claims.707
In any event, two injured States each claiming in respect
of the same wrongful act would be expected to coordinate
their claims so as to avoid double recovery. As ICJ pointed
out in its advisory opinion on Reparation for Injuries, “International tribunals are already familiar with the problem
of a claim in which two or more national States are interested, and they know how to protect the defendant State
in such a case”.708
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This is clearly a lex specialis, and it concerns liability for
lawful conduct rather than responsibility in the sense of
the present articles.718 At the same time, it indicates what
a regime of “joint and several” liability might amount to
so far as an injured State is concerned.

In all cases of joint and several liability referred to in paragraph 1 …
the burden of compensation for the damage shall be apportioned between the first two States in accordance with the extent to which they
were at fault; if the extent of the fault of each of these States cannot be
established, the burden of compensation shall be apportioned equally
between them. Such apportionment shall be without prejudice to the
right of the third State to seek the entire compensation due under this
Convention from any or all of the launching States which are jointly
and severally liable.717

(5) The extent of responsibility for conduct carried on
by a number of States is sometimes addressed in treaties.716
A well-known example is the Convention on International
Liability for Damage Caused by Space Objects. Article
IV, paragraph 1, provides expressly for “joint and several
liability” where damage is suffered by a third State as a
result of a collision between two space objects launched
by two States. In some cases liability is strict; in others it
is based on fault. Article IV, paragraph 2, provides:

715 Ibid., p. 262, para. 56. The case was subsequently withdrawn
by agreement, Australia agreeing to pay by instalments an amount
corresponding to the full amount of Nauru’s claim. Subsequently, the
two other Governments agreed to contribute to the payments made
under the settlement. See Certain Phosphate Lands in Nauru, Order
(footnote 232 above) and the settlement agreement (ibid.).
716 A special case is the responsibility of the European Union and its
member States under “mixed agreements”, where the Union and all or
some members are parties in their own name. See, e.g., annex IX to the
United Nations Convention on the Law of the Sea. Generally on mixed
agreements, see, e.g., A. Rosas, “Mixed Union mixed agreements”,
International Law Aspects of the European Union, M. Koskenniemi,
ed. (The Hague, Kluwer, 1998), p. 125.
717 See also article V, paragraph 2, which provides for indemnification between States which are jointly and severally liable.
718 See paragraph 4 of the general commentary for the distinction
between international responsibility for wrongful acts and international
liability arising from lawful conduct.

(7) Under paragraph 1 of article 47, where several States
are each responsible for the same internationally wrongful
act, the responsibility of each may be separately invoked
by an injured State in the sense of article 42. The conse-

(6) According to paragraph 1 of article 47, where several States are responsible for the same internationally
wrongful act, the responsibility of each State may be invoked in relation to that act. The general rule in international law is that of separate responsibility of a State for
its own wrongful acts and paragraph 1 reflects this general rule. Paragraph 1 neither recognizes a general rule
of joint and several responsibility, nor does it exclude the
possibility that two or more States will be responsible for
the same internationally wrongful act. Whether this is so
will depend on the circumstances and on the international
obligations of each of the States concerned.
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719

Corfu Channel, Merits (see footnote 35 above), pp. 22–23.
720 Such a principle was affirmed, for example, by PCIJ in the
Factory at Chorzów, Merits case (see footnote 34 above), when it
held that a remedy sought by Germany could not be granted “or the
same compensation would be awarded twice over” (p. 59); see also
pp. 45 and 49.

(10) The second proviso, in subparagraph (b), recognizes that where there is more than one responsible State
in respect of the same injury, questions of contribution
may arise between them. This is specifically envisaged,
for example, in articles IV, paragraph 2, and V, paragraph 2, of the Convention on International Liability for
Damage Caused by Space Objects. On the other hand,
there may be cases where recourse by one responsible
State against another should not be allowed. Subparagraph (b) does not address the question of contribution
among several States which are responsible for the same
wrongful act; it merely provides that the general principle
stated in paragraph 1 is without prejudice to any right of
recourse which one responsible State may have against
any other responsible State.

(9) The general principle set out in paragraph 1 of article 47 is subject to the two provisos set out in paragraph 2. Subparagraph (a) addresses the question of
double recovery by the injured State. It provides that
the injured State may not recover, by way of compensation, more than the damage suffered.720 This provision is
designed to protect the responsible States, whose obligation to compensate is limited by the damage suffered.
The principle is only concerned to ensure against the
actual recovery of more than the amount of the damage.
It would not exclude simultaneous awards against two or
more responsible States, but the award would be satisfied
so far as the injured State is concerned by payment in full
made by any one of them.

(8) Article 47 only addresses the situation of a plurality
of responsible States in relation to the same internationally wrongful act. The identification of such an act will
depend on the particular primary obligation, and cannot
be prescribed in the abstract. Of course, situations can
also arise where several States by separate internationally
wrongful conduct have contributed to causing the same
damage. For example, several States might contribute to
polluting a river by the separate discharge of pollutants.
In the Corfu Channel incident, it appears that Yugoslavia
actually laid the mines and would have been responsible
for the damage they caused. ICJ held that Albania was
responsible to the United Kingdom for the same damage
on the basis that it knew or should have known of the presence of the mines and of the attempt by the British ships to
exercise their right of transit, but failed to warn the ships.719
Yet, it was not suggested that Albania’s responsibility for
failure to warn was reduced, let alone precluded, by reason of the concurrent responsibility of a third State. In
such cases, the responsibility of each participating State
is determined individually, on the basis of its own conduct
and by reference to its own international obligations.

quences that flow from the wrongful act, for example in
terms of reparation, will be those which flow from the
provisions of Part Two in relation to that State.

State responsibility

would be due from Australia, if found responsible, for
the whole or only for part of the damage Nauru alleges it
has suffered, regard being had to the characteristics of the
Mandate and Trusteeship Systems … and, in particular,
the special role played by Australia in the administration
of the Territory”.715

308

Article 48. Invocation of responsibility
by a State other than an injured State

721

Barcelona Traction (see footnote 25 above), p. 32, para. 33.

(3) As to the structure of article 48, paragraph 1 defines
the categories of obligations which give rise to the wider

(2) Article 48 is based on the idea that in case of breaches of specific obligations protecting the collective interests of a group of States or the interests of the international community as a whole, responsibility may be invoked
by States which are not themselves injured in the sense
of article 42. Indeed, in respect of obligations to the international community as a whole, ICJ specifically said
as much in its judgment in the Barcelona Traction case.721
Although the Court noted that “all States can be held to
have a legal interest in” the fulfilment of these rights, article 48 refrains from qualifying the position of the States
identified in article 48, for example by referring to them
as “interested States”. The term “legal interest” would not
permit a distinction between articles 42 and 48, as injured
States in the sense of article 42 also have legal interests.

(1) Article 48 complements the rule contained in article 42. It deals with the invocation of responsibility by
States other than the injured State acting in the collective
interest. A State which is entitled to invoke responsibility
under article 48 is acting not in its individual capacity by
reason of having suffered injury, but in its capacity as a
member of a group of States to which the obligation is
owed, or indeed as a member of the international community as a whole. The distinction is underlined by the
phrase “[a]ny State other than an injured State” in paragraph 1 of article 48.

Commentary

3. The requirements for the invocation of responsibility by an injured State under articles 43, 44 and
45 apply to an invocation of responsibility by a State
entitled to do so under paragraph 1.

(b) performance of the obligation of reparation in
accordance with the preceding articles, in the interest
of the injured State or of the beneficiaries of the obligation breached.

(a) cessation of the internationally wrongful act,
and assurances and guarantees of non-repetition in
accordance with article 30; and

2. Any State entitled to invoke responsibility under
paragraph 1 may claim from the responsible State:

(b) the obligation breached is owed to the international community as a whole.

(a) the obligation breached is owed to a group of
States including that State, and is established for the
protection of a collective interest of the group; or

722 For the extent of responsibility for serious breaches of obligations
to the international community as a whole, see Part Two, chap. III and
commentary.
723 See also paragraph (11) of the commentary to article 42.
724 In the S.S. “Wimbledon” (see footnote 34 above), the Court noted
“[t]he intention of the authors of the Treaty of Versailles to facilitate
access to the Baltic by establishing an international regime, and consequently to keep the canal open at all times to foreign vessels of every
kind” (p. 23).

(7) Obligations coming within the scope of paragraph 1
(a) have to be “collective obligations”, i.e. they must apply between a group of States and have been established
in some collective interest.723 They might concern, for
example, the environment or security of a region (e.g. a
regional nuclear-free-zone treaty or a regional system for
the protection of human rights). They are not limited to arrangements established only in the interest of the member
States but would extend to agreements established by a
group of States in some wider common interest.724 But in
any event the arrangement must transcend the sphere of
bilateral relations of the States parties. As to the requirement that the obligation in question protect a collective
interest, it is not the function of the articles to provide
an enumeration of such interests. If they fall within paragraph 1 (a), their principal purpose will be to foster a
common interest, over and above any interests of the States
concerned individually. This would include situations in

(6) Under paragraph 1 (a), States other than the injured
State may invoke responsibility if two conditions are met:
first, the obligation whose breach has given rise to responsibility must have been owed to a group to which the State
invoking responsibility belongs; and secondly, the obligation must have been established for the protection of
a collective interest. The provision does not distinguish
between different sources of international law; obligations protecting a collective interest of the group may derive from multilateral treaties or customary international
law. Such obligations have sometimes been referred to as
“obligations erga omnes partes”.

(5) Paragraph 1 defines the categories of obligations,
the breach of which may entitle States other than the injured State to invoke State responsibility. A distinction is
drawn between obligations owed to a group of States and
established to protect a collective interest of the group
(paragraph 1 (a)), and obligations owed to the international community as a whole (paragraph 1 (b)).722

(4) Paragraph 1 refers to “[a]ny State other than an injured State”. In the nature of things, all or many States will
be entitled to invoke responsibility under article 48, and
the term “[a]ny State” is intended to avoid any implication
that these States have to act together or in unison. Moreover, their entitlement will coincide with that of any injured State in relation to the same internationally wrongful act in those cases where a State suffers individual injury from a breach of an obligation to which article 48
applies.

right to invoke responsibility. Paragraph 2 stipulates which
forms of responsibility States other than injured States
may claim. Paragraph 3 applies the requirements of invocation contained in articles 43, 44 and 45 to cases where
responsibility is invoked under article 48, paragraph 1.

Report of the International Law Commission on the work of its fifty-third session

1. Any State other than an injured State is entitled
to invoke the responsibility of another State in accordance with paragraph 2 if:
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(9) While taking up the essence of this statement, the
articles avoid use of the term “obligations erga omnes”,
which conveys less information than the Court’s reference to the international community as a whole and has
sometimes been confused with obligations owed to all the
parties to a treaty. Nor is it the function of the articles to
provide a list of those obligations which under existing
international law are owed to the international community
as a whole. This would go well beyond the task of codifying the secondary rules of State responsibility, and in any
event, such a list would be only of limited value, as the
scope of the concept will necessarily evolve over time.
The Court itself has given useful guidance: in its 1970
judgment it referred, by way of example, to “the outlawing of acts of aggression, and of genocide” and to “the
principles and rules concerning the basic rights of the human person, including protection from slavery and racial
discrimination”.728 In its judgment in the East Timor case,
the Court added the right of self-determination of peoples
to this list.729

(8) Under paragraph 1 (b), States other than the injured State may invoke responsibility if the obligation in
question was owed “to the international community as
a whole”.726 The provision intends to give effect to the
statement by ICJ in the Barcelona Traction case, where
the Court drew “an essential distinction” between obligations owed to particular States and those owed “towards
the international community as a whole”.727 With regard
to the latter, the Court went on to state that “[i]n view of
the importance of the rights involved, all States can be
held to have a legal interest in their protection; they are
obligations erga omnes”.

725 Article 22 of the Covenant of the League of Nations, establishing the Mandate system, was a provision in the general interest in this
sense, as were each of the Mandate agreements concluded in accordance with it. Cf., however, the much-criticized decision of ICJ in South
West Africa, Second Phase, Judgment, I.C.J. Reports 1966, p. 6, from
which article 48 is a deliberate departure.
726 For the terminology “international community as a whole”,
see paragraph (18) of the commentary to article 25.
727 Barcelona Traction (see footnote 25 above), p. 32, para. 33, and
see paragraphs (2) to (6) of the commentary to chapter III of Part Two.
728 Barcelona Traction (ibid.), p. 32, para. 34.
729 See footnote 54 above.

(10) Each State is entitled, as a member of the international community as a whole, to invoke the responsibility
of another State for breaches of such obligations. Whereas
the category of collective obligations covered by paragraph 1 (a) needs to be further qualified by the insertion
of additional criteria, no such qualifications are necessary
in the case of paragraph 1 (b). All States are by definition
members of the international community as a whole, and
the obligations in question are by definition collective obligations protecting interests of the international community as such. Of course, such obligations may at the same
time protect the individual interests of States, as the prohibition of acts of aggression protects the survival of each
State and the security of its people. Similarly, individual
States may be specially affected by the breach of such an
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“Wimbledon” (see footnote 34 above), p. 30.
South West Africa, Preliminary Objections, Judgment, I.C.J.
Reports 1962, p. 319; South West Africa, Second Phase, Judgment
(see footnote 725 above).
732 Namibia case (see footnote 176 above), p. 56, para. 127.
733 See, e.g., the observations of the European Court of Human
Rights in Denmark v. Turkey (friendly settlement), judgment of 5 April
2000, Reports of Judgments and Decisions 2000-IV, pp. 7, 10 and 11,
paras. 20 and 23.
731

730 S.S.

(12) Under paragraph 2 (a), any State referred to in
article 48 is entitled to request cessation of the wrongful act and, if the circumstances require, assurances and
guarantees of non-repetition under article 30. In addition, paragraph 2 (b) allows such a State to claim from
the responsible State reparation in accordance with the
provisions of chapter II of Part Two. In case of breaches
of obligations under article 48, it may well be that there
is no State which is individually injured by the breach,
yet it is highly desirable that some State or States be in a
position to claim reparation, in particular restitution. In
accordance with paragraph 2 (b), such a claim must be
made in the interest of the injured State, if any, or of the
beneficiaries of the obligation breached. This aspect of
article 48, paragraph 2, involves a measure of progressive
development, which is justified since it provides a means
of protecting the community or collective interest at stake.
In this context it may be noted that certain provisions, for
example in various human rights treaties, allow invocation of responsibility by any State party. In those cases
where they have been resorted to, a clear distinction has
been drawn between the capacity of the applicant State
to raise the matter and the interests of the beneficiaries
of the obligation.733 Thus, a State invoking responsibility under article 48 and claiming anything more than a
declaratory remedy and cessation may be called on to establish that it is acting in the interest of the injured party.
Where the injured party is a State, its Government will be
able authoritatively to represent that interest. Other cases
may present greater difficulties, which the present articles

(11) Paragraph 2 specifies the categories of claim which
States may make when invoking responsibility under article 48. The list given in the paragraph is exhaustive, and
invocation of responsibility under article 48 gives rise to
a more limited range of rights as compared to those of
injured States under article 42. In particular, the focus of
action by a State under article 48—such State not being
injured in its own right and therefore not claiming compensation on its own account—is likely to be on the very
question whether a State is in breach and on cessation if the
breach is a continuing one. For example, in the S.S. “Wimbledon” case, Japan, which had no economic interest in
the particular voyage, sought only a declaration, whereas
France, whose national had to bear the loss, sought and
was awarded damages.730 In the South West Africa cases,
Ethiopia and Liberia sought only declarations of the legal
position.731 In that case, as the Court itself pointed out in
1971, “the injured entity” was a people, viz. the people of
South West Africa.732

obligation, for example a coastal State specially affected
by pollution in breach of an obligation aimed at protection
of the marine environment in the collective interest.

State responsibility

which States, attempting to set general standards of protection for a group or people, have assumed obligations protecting non-State entities.725
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See also paragraphs (3) to (4) of the commentary to article 33.
For the substantial literature, see the bibliographies in E. Zoller,
Peacetime Unilateral Remedies: An Analysis of Countermeasures
(Dobbs Ferry, N.Y., Transnational, 1984), pp. 179–189; O. Y. Elagab, The Legality of Non-Forcible Counter-Measures in International
Law (Oxford, Clarendon Press, 1988), pp. 227–241; L.-A. Sicilianos,
Les réactions décentralisées à l’illicite: Des contre-mesures à la légitime défense (Paris, Librairie générale de droit et de jurisprudence,
1990), pp. 501–525; and D. Alland, Justice privée et ordre juridique
international: Etude théorique des contre-mesures en droit international public (Paris, Pedone, 1994).
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(2) It is recognized both by Governments and by the
decisions of international tribunals that countermeasures are justified under certain circumstances.735 This is
reflected in article 22 which deals with countermeasures in response to an internationally wrongful act in the
context of the circumstances precluding wrongfulness.
Like other forms of self-help, countermeasures are liable
to abuse and this potential is exacerbated by the factual
inequalities between States. Chapter II has as its aim to
establish an operational system, taking into account the
exceptional character of countermeasures as a response

(1) This chapter deals with the conditions for and limitations on the taking of countermeasures by an injured
State. In other words, it deals with measures that would
otherwise be contrary to the international obligations of
an injured State vis-à-vis the responsible State, if they
were not taken by the former in response to an internationally wrongful act by the latter in order to procure cessation and reparation. Countermeasures are a feature of a
decentralized system by which injured States may seek to
vindicate their rights and to restore the legal relationship
with the responsible State which has been ruptured by the
internationally wrongful act.

Commentary

COUNTERMEASURES

CHAPTER II

(14) Paragraph 3 subjects the invocation of State
responsibility by States other than the injured State to
the conditions that govern invocation by an injured State,
specifically article 43 (notice of claim), 44 (admissibility
of claims) and 45 (loss of the right to invoke responsibility). These articles are to be read as applicable equally,
mutatis mutandis, to a State invoking responsibility under
article 48.

(13) Paragraph 2 (b) refers to the State claiming
“[p]erformance of the obligation of reparation in accordance with the preceding articles”. This makes it clear that
article 48 States may not demand reparation in situations
where an injured State could not do so. For example, a
demand for cessation presupposes the continuation of the
wrongful act; a demand for restitution is excluded if restitution itself has become impossible.

736 See, e.g., E. de Vattel, The Law of Nations, or the Principles of
Natural Law (footnote 394 above), vol. II, chap. XVIII, p. 342.
737 Air Service Agreement (see footnote 28 above), p. 443,
para. 80; United States Diplomatic and Consular Staff in Tehran
(see footnote 59 above), p. 27, para. 53; Military and Paramilitary
Activities in and against Nicaragua (see footnote 36 above), at p. 106,
para. 201; and Gabčíkovo-Nagymaros Project (see footnote 27 above),
p. 55, para. 82.
738 On the respective scope of the codified law of treaties and the
law of State responsibility, see paragraphs (3) to (7) of the introductory
commentary to chapter V of Part One.

(4) Countermeasures are to be clearly distinguished
from the termination or suspension of treaty relations on
account of the material breach of a treaty by another State,
as provided for in article 60 of the 1969 Vienna Convention. Where a treaty is terminated or suspended in accordance with article 60, the substantive legal obligations of
the States parties will be affected, but this is quite different from the question of responsibility that may already
have arisen from the breach.738 Countermeasures involve
conduct taken in derogation from a subsisting treaty

(3) As to terminology, traditionally the term “reprisals”
was used to cover otherwise unlawful action, including
forcible action, taken by way of self-help in response to
a breach.736 More recently, the term “reprisals” has been
limited to action taken in time of international armed
conflict; i.e. it has been taken as equivalent to belligerent reprisals. The term “countermeasures” covers that part
of the subject of reprisals not associated with armed conflict, and in accordance with modern practice and judicial
decisions the term is used in that sense in this chapter.737
Countermeasures are to be contrasted with retorsion, i.e.
“unfriendly” conduct which is not inconsistent with any
international obligation of the State engaging in it even
though it may be a response to an internationally wrongful act. Acts of retorsion may include the prohibition of
or limitations upon normal diplomatic relations or other
contacts, embargoes of various kinds or withdrawal of
voluntary aid programmes. Whatever their motivation, so
long as such acts are not incompatible with the international obligations of the States taking them towards the
target State, they do not involve countermeasures and
they fall outside the scope of the present articles. The
term “sanction” is also often used as equivalent to action
taken against a State by a group of States or mandated by
an international organization. But the term is imprecise:
Chapter VII of the Charter of the United Nations refers
only to “measures”, even though these can encompass a
very wide range of acts, including the use of armed force
(Articles 39, 41 and 42). Questions concerning the use
of force in international relations and of the legality of
belligerent reprisals are governed by the relevant primary
rules. On the other hand, the articles are concerned with
countermeasures as referred to in article 22. They are taken by an injured State in order to induce the responsible
State to comply with its obligations under Part Two. They
are instrumental in character and are appropriately dealt
with in Part Three as an aspect of the implementation of
State responsibility.

to internationally wrongful conduct. At the same time, it
seeks to ensure, by appropriate conditions and limitations,
that countermeasures are kept within generally acceptable
bounds.
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cannot solve.734 Paragraph 2 (b) can do no more than set
out the general principle.
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(5) This chapter does not draw any distinction between
what are sometimes called “reciprocal countermeasures”
and other measures. That term refers to countermeasures
which involve suspension of performance of obligations
towards the responsible State “if such obligations correspond to, or are directly connected with, the obligation
breached”.739 There is no requirement that States taking
countermeasures should be limited to suspension of performance of the same or a closely related obligation.740 A
number of considerations support this conclusion. First,
for some obligations, for example those concerning the
protection of human rights, reciprocal countermeasures
are inconceivable. The obligations in question have a nonreciprocal character and are not only due to other States
but to the individuals themselves.741 Secondly, a limitation
to reciprocal countermeasures assumes that the injured
State will be in a position to impose the same or related
measures as the responsible State, which may not be so.
The obligation may be a unilateral one or the injured State
may already have performed its side of the bargain. Above
all, considerations of good order and humanity preclude
many measures of a reciprocal nature. This conclusion
does not, however, end the matter. Countermeasures are
more likely to satisfy the requirements of necessity and
proportionality if they are taken in relation to the same or
a closely related obligation, as in the Air Service Agreement arbitration.742

739 See the sixth report of the Special Rapporteur on State responsibility, William Riphagen, article 8 of Part Two of the draft articles,
Yearbook … 1985, vol. II (Part One), p. 10, document A/CN.4/389.
740 Contrast the exception of non-performance in the law of treaties,
which is so limited: see paragraph (9) of the introductory commentary
to chapter V of Part One.
741 Cf. Ireland v. the United Kingdom (footnote 236 above).
742 See footnote 28 above.

(6) This conclusion reinforces the need to ensure that
countermeasures are strictly limited to the requirements
of the situation and that there are adequate safeguards
against abuse. Chapter II seeks to do this in a variety of
ways. First, as already noted, it concerns only non-forcible countermeasures (art. 50, para. 1 (a)). Secondly, countermeasures are limited by the requirement that they be
directed at the responsible State and not at third parties
(art. 49, paras. 1 and 2). Thirdly, since countermeasures
are intended as instrumental—in other words, since they
are taken with a view to procuring cessation of and reparation for the internationally wrongful act and not by way
of punishment—they are temporary in character and must
be as far as possible reversible in their effects in terms
of future legal relations between the two States (arts. 49,
paras. 2 and 3, and 53). Fourthly, countermeasures must
be proportionate (art. 51). Fifthly, they must not involve
any departure from certain basic obligations (art. 50,
para. 1), in particular those under peremptory norms of
general international law.
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743 See Marrakesh Agreement establishing the World Trade Organization, annex 2 (Understanding on Rules and Procedures governing the
Settlement of Disputes), arts. 1, 3, para. 7, and 22.

3. Countermeasures shall, as far as possible, be
taken in such a way as to permit the resumption of
performance of the obligations in question.

2. Countermeasures are limited to the non-performance for the time being of international obligations of the State taking the measures towards the
responsible State.

1. An injured State may only take countermeasures against a State which is responsible for an internationally wrongful act in order to induce that State to
comply with its obligations under Part Two.

Article 49. Object and limits of countermeasures

(9) In common with other chapters of these articles,
the provisions on countermeasures are residual and may
be excluded or modified by a special rule to the contrary
(see article 55). Thus, a treaty provision precluding the
suspension of performance of an obligation under any circumstances will exclude countermeasures with respect to
the performance of the obligation. Likewise, a regime for
dispute resolution to which States must resort in the event
of a dispute, especially if (as with the WTO dispute settlement system) it requires an authorization to take measures
in the nature of countermeasures in response to a proven
breach.743

(8) The focus of the chapter is on countermeasures taken by injured States as defined in article 42. Occasions
have arisen in practice of countermeasures being taken by
other States, in particular those identified in article 48,
where no State is injured or else on behalf of and at the request of an injured State. Such cases are controversial and
the practice is embryonic. This chapter does not purport
to regulate the taking of countermeasures by States other
than the injured State. It is, however, without prejudice to
the right of any State identified in article 48, paragraph 1,
to take lawful measures against a responsible State to ensure cessation of the breach and reparation in the interest
of the injured State or the beneficiaries of the obligation
breached (art. 54).

(7) This chapter also deals to some extent with the conditions of the implementation of countermeasures. In particular, countermeasures cannot affect any dispute settlement procedure which is in force between the two States
and applicable to the dispute (art. 50, para. 2 (a)). Nor
can they be taken in such a way as to impair diplomatic or
consular inviolability (art. 50, para. 2 (b)). Countermeasures must be preceded by a demand by the injured State
that the responsible State comply with its obligations under Part Two, must be accompanied by an offer to negotiate, and must be suspended if the internationally wrongful
act has ceased and the dispute is submitted in good faith
to a court or tribunal with the authority to make decisions
binding on the parties (art. 52, para. 3).

State responsibility

obligation but justified as a necessary and proportionate
response to an internationally wrongful act of the State
against which they are taken. They are essentially temporary measures, taken to achieve a specified end, whose
justification terminates once the end is achieved.
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745

For these obligations, see articles 30 and 31 and commentaries.
Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 55,
para. 83. See also “Naulilaa” (footnote 337 above), p. 1027; “Cysne”
(footnote 338 above), p. 1057. At the 1930 Hague Conference, all
States which responded on this point took the view that a prior wrongful act was an indispensable prerequisite for the adoption of reprisals;
see League of Nations, Conference for the Codification of International
Law, Bases of Discussion … (footnote 88 above), p. 128.
746 The tribunal’s remark in the Air Service Agreement case (see footnote 28 above), to the effect that “each State establishes for itself its
legal situation vis-à-vis other States” (p. 443, para. 81) should not be
interpreted in the sense that the United States would have been justified
in taking countermeasures whether or not France was in breach of the
Agreement. In that case the tribunal went on to hold that the United
States was actually responding to a breach of the Agreement by France,
and that its response met the requirements for countermeasures under
international law, in particular in terms of purpose and proportionality. The tribunal did not decide that an unjustified belief by the United
States as to the existence of a breach would have been sufficient.
747 See paragraph (8) of the introductory commentary to chapter V
of Part One.

744

(3) Paragraph 1 of article 49 presupposes an objective
standard for the taking of countermeasures, and in particular requires that the countermeasure be taken against a
State which is responsible for an internationally wrongful
act in order to induce that State to comply with its obligations of cessation and reparation. A State taking countermeasures acts at its peril, if its view of the question of
wrongfulness turns out not to be well founded. A State
which resorts to countermeasures based on its unilateral
assessment of the situation does so at its own risk and
may incur responsibility for its own wrongful conduct in
the event of an incorrect assessment.746 In this respect,
there is no difference between countermeasures and other
circumstances precluding wrongfulness.747

In the first place it must be taken in response to a previous international wrongful act of another State and must be directed against that
State.745

In order to be justifiable, a countermeasure must meet certain conditions …

(2) A fundamental prerequisite for any lawful countermeasure is the existence of an internationally wrongful act
which injured the State taking the countermeasure. This
point was clearly made by ICJ in the Gabčíkovo Nagymaros Project case, in the following passage:

749 In the Gabčíkovo-Nagymaros Project case ICJ held that the
requirement had been satisfied, in that Hungary was in continuing
breach of its obligations under a bilateral treaty, and Czechoslovakia’s
response was directed against it on that ground.
750 On the specific question of human rights obligations, see
article 50, paragraph (1) (b), and commentary.
751 See article 51 and commentary. In addition, the performance of
certain obligations may not be withheld by way of countermeasures in
any circumstances: see article 50 and commentary.

748 Gabčíkovo-Nagymaros Project (see footnote 27 above), pp. 55–
56, para. 83.

(7) The phrase “for the time being” in paragraph 2 indicates the temporary or provisional character of countermeasures. Their aim is the restoration of a condition of
legality as between the injured State and the responsible

(6) In taking countermeasures, the injured State effectively withholds performance for the time being of one or
more international obligations owed by it to the responsible State, and paragraph 2 of article 49 reflects this element. Although countermeasures will normally take the
form of the non-performance of a single obligation, it is
possible that a particular measure may affect the performance of several obligations simultaneously. For this reason, paragraph 2 refers to “obligations” in the plural. For
example, freezing of the assets of a State might involve
what would otherwise be the breach of several obligations
to that State under different agreements or arrangements.
Different and coexisting obligations might be affected by
the same act. The test is always that of proportionality, and
a State which has committed an internationally wrongful
act does not thereby make itself the target for any form
or combination of countermeasures, irrespective of their
severity or consequences.751

(5) This does not mean that countermeasures may not
incidentally affect the position of third States or indeed
other third parties. For example, if the injured State suspends transit rights with the responsible State in accordance with this chapter, other parties, including third States,
may be affected thereby. If they have no individual rights
in the matter they cannot complain. The same is true if, as
a consequence of suspension of a trade agreement, trade
with the responsible State is affected and one or more
companies lose business or even go bankrupt. Such indirect or collateral effects cannot be entirely avoided.

(4) A second essential element of countermeasures is
that they “must be directed against”748 a State which has
committed an internationally wrongful act, and which has
not complied with its obligations of cessation and reparation under Part Two of the present articles.749 The word
“only” in paragraph 1 applies equally to the target of the
countermeasures as to their purpose and is intended to
convey that countermeasures may only be adopted against
a State which is the author of the internationally wrongful
act. Countermeasures may not be directed against States
other than the responsible State. In a situation where a
third State is owed an international obligation by the State
taking countermeasures and that obligation is breached by
the countermeasure, the wrongfulness of the measure is
not precluded as against the third State. In that sense the
effect of countermeasures in precluding wrongfulness is
relative. It concerns the legal relations between the injured
State and the responsible State.750
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(1) Article 49 describes the permissible object of countermeasures taken by an injured State against the responsible State and places certain limits on their scope.
Countermeasures may only be taken by an injured State
in order to induce the responsible State to comply with its
obligations under Part Two, namely, to cease the internationally wrongful conduct, if it is continuing, and to provide reparation to the injured State.744 Countermeasures
are not intended as a form of punishment for wrongful
conduct, but as an instrument for achieving compliance
with the obligations of the responsible State under Part
Two. The limited object and exceptional nature of countermeasures are indicated by the use of the word “only” in
paragraph 1 of article 49.
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(8) Paragraph 1 of article 49 refers to the obligations of
the responsible State “under Part Two”. It is to ensuring
the performance of these obligations that countermeasures are directed. In many cases the main focus of countermeasures will be to ensure cessation of a continuing
wrongful act, but they may also be taken to ensure reparation, provided the other conditions laid down in chapter II
are satisfied. Any other conclusion would immunize from
countermeasures a State responsible for an internationally
wrongful act if the act had ceased, irrespective of the seriousness of the breach or its consequences, or of the State’s
refusal to make reparation for it. In this context an issue
arises whether countermeasures should be available where
there is a failure to provide satisfaction as demanded by
the injured State, given the subsidiary role this remedy
plays in the spectrum of reparation.753 In normal situations, satisfaction will be symbolic or supplementary and
it would be highly unlikely that a State which had ceased
the wrongful act and tendered compensation to the injured
State could properly be made the target of countermeasures for failing to provide satisfaction as well. This concern may be adequately addressed by the application of
the notion of proportionality set out in article 51.754

755 Gabčíkovo-Nagymaros Project (see footnote 27 above), pp. 56–
57, para. 87.

752 This notion is further emphasized by articles 49, paragraph 3,
and 53 (termination of countermeasures).
753 See paragraph (1) of the commentary to article 37.
754 Similar considerations apply to assurances and guarantees of nonrepetition. See article 30, subparagraph (b), and commentary.

However, the duty to choose measures that are reversible
is not absolute. It may not be possible in all cases to reverse all of the effects of countermeasures after the occasion for taking them has ceased. For example, a requirement of notification of some activity is of no value after
the activity has been undertaken. By contrast, inflicting
irreparable damage on the responsible State could amount

It is therefore not required to pass upon one other condition for the lawfulness of a countermeasure, namely that its purpose must be to induce
the wrongdoing State to comply with its obligations under international
law, and that the measure must therefore be reversible.755

(9) Paragraph 3 of article 49 is inspired by article 72,
paragraph 2, of the 1969 Vienna Convention, which provides that when a State suspends a treaty it must not, during the suspension, do anything to preclude the treaty
from being brought back into force. By analogy, States
should as far as possible choose countermeasures that are
reversible. In the Gabčíkovo-Nagymaros Project case, the
existence of this condition was recognized by the Court,
although it found that it was not necessary to pronounce
on the matter. After concluding that “the diversion of the
Danube carried out by Czechoslovakia was not a lawful
countermeasure because it was not proportionate”, the
Court said:
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(3) Paragraph 1 of article 50 identifies four categories
of fundamental substantive obligations which may not be
affected by countermeasures: (a) the obligation to refrain
from the threat or use of force as embodied in the Charter
of the United Nations; (b) obligations for the protection
of fundamental human rights; (c) obligations of a humanitarian character prohibiting reprisals; and (d) other obligations under peremptory norms of general international
law.

(2) The obligations dealt with in article 50 fall into two
basic categories. Paragraph 1 deals with certain obligations which, by reason of their character, must not be
the subject of countermeasures at all. Paragraph 2 deals
with certain obligations relating in particular to the maintenance of channels of communication between the two
States concerned, including machinery for the resolution
of their disputes.

(1) Article 50 specifies certain obligations the performance of which may not be impaired by countermeasures.
An injured State is required to continue to respect these
obligations in its relations with the responsible State, and
may not rely on a breach by the responsible State of its
obligations under Part Two to preclude the wrongfulness
of any non-compliance with these obligations. So far as
the law of countermeasures is concerned, they are sacrosanct.

Commentary

(b) to respect the inviolability of diplomatic or consular agents, premises, archives and documents.

(a) under any dispute settlement procedure applicable between it and the responsible State;

2. A State taking countermeasures is not relieved
from fulfilling its obligations:

(d) other obligations under peremptory norms of
general international law.

(c) obligations of a humanitarian character prohibiting reprisals;

(b) obligations for the protection of fundamental
human rights;

(a) the obligation to refrain from the threat or use
of force as embodied in the Charter of the United
Nations;

1. Countermeasures shall not affect:

Article 50. Obligations not affected
by countermeasures

to punishment or a sanction for non-compliance, not a
countermeasure as conceived in the articles. The phrase
“as far as possible” in paragraph 3 indicates that if the
injured State has a choice between a number of lawful
and effective countermeasures, it should select one which
permits the resumption of performance of the obligations
suspended as a result of countermeasures.

State responsibility

State, and not the creation of new situations which cannot
be rectified whatever the response of the latter State to the
claims against it.752 Countermeasures are taken as a form
of inducement, not punishment: if they are effective in inducing the responsible State to comply with its obligations
of cessation and reparation, they should be discontinued
and performance of the obligation resumed.
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756 General Assembly resolution 2625 (XXV), annex, first principle. The Final Act of the Conference on Security and Co-operation in
Europe also contains an explicit condemnation of forcible measures.
Part of Principle II of the Declaration on Principles Guiding Relations
between Participating States embodied in the first “Basket” of that
Final Act reads: “Likewise [the participating States] will also refrain
in their mutual relations from any act of reprisal by force.”
757 See especially Corfu Channel, Merits (footnote 35 above),
p. 35; and Military and Paramilitary Activities in and against Nicaragua (footnote 36 above), p. 127, para. 249.
758 See, e.g., Security Council resolutions 111 (1956) of 19 January
1956, 171 (1962) of 9 April 1962, 188 (1964) of 9 April 1964, 316
(1972) of 26 June 1972, 332 (1973) of 21 April 1973, 573 (1985) of
4 October 1985 and 1322 (2000) of 7 October 2000. See also General
Assembly resolution 41/38 of 20 November 1986.
759 “Naulilaa” (see footnote 337 above), p. 1026.
760 Annuaire de l’Institut de droit international, vol. 38 (1934),
p. 710.
761 See article 4 of the International Covenant on Civil and Political
Rights; article 15 of the European Convention on Human Rights; and
article 27 of the American Convention on Human Rights.
762 See below, article 59 and commentary.

(7) In its general comment No. 8 (1997) the Committee on Economic, Social and Cultural Rights discussed
the effect of economic sanctions on civilian populations
and especially on children. It dealt both with the effect
of measures taken by international organizations, a topic which falls outside the scope of the present articles,762
as well as with countermeasures imposed by individual
States or groups of States. It stressed that “whatever the
circumstances, such sanctions should always take full account of the provisions of the International Covenant on

(6) Paragraph 1 (b) provides that countermeasures may
not affect obligations for the protection of fundamental
human rights. In the “Naulilaa” arbitration, the tribunal
stated that a lawful countermeasure must be “limited by
the requirements of humanity and the rules of good faith
applicable in relations between States”.759 The Institut de
droit international in its 1934 resolution stated that in taking countermeasures a State must “abstain from any harsh
measure which would be contrary to the laws of humanity or the demands of the public conscience”.760 This has
been taken further as a result of the development since
1945 of international human rights. In particular, the relevant human rights treaties identify certain human rights
which may not be derogated from even in time of war or
other public emergency.761

(5) The prohibition of forcible countermeasures is
spelled out in the Declaration on Principles of International Law concerning Friendly Relations and Cooperation among States in accordance with the Charter of the
United Nations, by which the General Assembly proclaimed that “States have a duty to refrain from acts of
reprisal involving the use of force”.756 The prohibition is
also consistent with the prevailing doctrine as well as a
number of authoritative pronouncements of international
judicial757 and other bodies.758

E/C.12/1997/8, para. 1.
Ibid., para. 4.
765 See also paragraph 2 of article 54 (“objects indispensable to the
survival of the civilian population”) and article 75. See also Protocol
Additional to the Geneva Conventions of 12 August 1949, and relating to the protection of victims of non-international armed conflicts
(Protocol II).
766 Paragraph 5 of article 60 of the 1969 Vienna Convention precludes a State from suspending or terminating for material breach
any treaty provision “relating to the protection of the human person
contained in treaties of a humanitarian character, in particular to provisions prohibiting any form of reprisals against persons protected by
such treaties”. This paragraph was added at the Vienna Conference on
the Law of Treaties on a vote of 88 votes in favour, none against and
7 abstentions.
767 See K. J. Partsch, “Reprisals”, Encyclopedia of Public International Law, R. Bernhardt, ed. (Amsterdam, Elsevier, 2000), vol. 4,
p. 200, at pp. 203–204; and S. Oeter, “Methods and means of combat”,
D. Fleck, ed., op. cit. (footnote 409 above) p. 105, at pp. 204–207, paras.
476–479, with references to relevant provisions.
764

763

(9) Paragraph 1 (d) prohibits countermeasures affecting
obligations under peremptory norms of general international law. Evidently, a peremptory norm, not subject to
derogation as between two States even by treaty, cannot be
derogated from by unilateral action in the form of countermeasures. Subparagraph (d) reiterates for the purposes
of the present chapter the recognition in article 26 that
the circumstances precluding wrongfulness elaborated in
chapter V of Part One do not affect the wrongfulness of
any act of a State which is not in conformity with an obligation arising under a peremptory norm of general international law. The reference to “other” obligations under

(8) Paragraph 1 (c) deals with the obligations of humanitarian law with regard to reprisals and is modelled on
article 60, paragraph 5, of the 1969 Vienna Convention.766
The paragraph reflects the basic prohibition of reprisals
against individuals, which exists in international humanitarian law. In particular, under the Geneva Convention
relative to the Treatment of Prisoners of War of 1929, the
Geneva Conventions of 12 August 1949 and the Protocol
Additional to the Geneva Conventions of 12 August 1949,
and relating to the protection of victims of international
armed conflicts (Protocol I) of 1977, reprisals are prohibited against defined classes of protected persons, and
these prohibitions are very widely accepted.767

Analogies can be drawn from other elements of general
international law. For example, paragraph 1 of article 54
of the Protocol Additional to the Geneva Conventions of
12 August 1949, and relating to the protection of victims
of international armed conflicts (Protocol I) stipulates unconditionally that “[s]tarvation of civilians as a method of
warfare is prohibited”.765 Likewise, the final sentence of
paragraph 2 of article 1 of the International Covenant on
Economic, Social and Cultural Rights and of the International Covenant on Civil and Political Rights states that
“In no case may a people be deprived of its own means of
subsistence”.

it is essential to distinguish between the basic objective of applying
political and economic pressure upon the governing elite of a country to
persuade them to conform to international law, and the collateral infliction of suffering upon the most vulnerable groups within the targeted
country.764

Economic, Social and Cultural Rights”,763 and went on to
state that:
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(4) Paragraph 1 (a) deals with the prohibition of the
threat or use of force as embodied in the Charter of the
United Nations, including the express prohibition of the
use of force in Article 2, paragraph 4. It excludes forcible
measures from the ambit of permissible countermeasures
under chapter II.
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(10) States may agree between themselves on other
rules of international law which may not be the subject
of countermeasures, whether or not they are regarded as
peremptory norms under general international law. This
possibility is covered by the lex specialis provision in article 55 rather than by the exclusion of countermeasures
under article 50, paragraph 1 (d). In particular, a bilateral
or multilateral treaty might renounce the possibility of
countermeasures being taken for its breach, or in relation
to its subject matter. This is the case, for example, with the
European Union treaties, which have their own system of
enforcement.769 Under the dispute settlement system of
WTO, the prior authorization of the Dispute Settlement
Body is required before a member can suspend concessions or other obligations under the WTO agreements in
response to a failure of another member to comply with
recommendations and rulings of a WTO panel or the
Appellate Body.770 Pursuant to article 23 of the WTO Dispute Settlement Understanding (DSU), members seeking
“the redress of a violation of obligations or other nullification or impairment of benefits” under the WTO agreements, “shall have recourse to, and abide by” the DSU
rules and procedures. This has been construed both as
an “exclusive dispute resolution clause” and as a clause
“preventing WTO members from unilaterally resolving
their disputes in respect of WTO rights and obligations”.771
To the extent that derogation clauses or other treaty provisions (e.g. those prohibiting reservations) are properly
interpreted as indicating that the treaty provisions are
“intransgressible”,772 they may entail the exclusion of
countermeasures.

See paragraphs (4) to (6) of the commentary to article 40.
769 On the exclusion of unilateral countermeasures in European
Union law, see, for example, joined cases 90 and 91-63 (Commission
of the European Economic Community v. Grand Duchy of Luxembourg
and Kingdom of Belgium), Reports of cases before the Court, p. 625, at
p. 631 (1964); case 52/75 (Commission of the European Communities
v. Italian Republic), ibid., p. 277, at p. 284 (1976); case 232/78
(Commission of the European Economic Communities v. French Republic), ibid., p. 2729 (1979); and case C-5/94 (The Queen. v. Ministry
of Agriculture, Fisheries and Food, ex parte Hedley Lomas (Ireland)
Ltd.), Reports of cases before the Court of Justice and the Court of First
Instance, p. I–2553 (1996).
770 See Marrakesh Agreement establishing the World Trade Organization, annex 2 (Understanding on Rules and Procedures governing the
Settlement of Disputes), arts. 3, para. 7 and 22.
771 See WTO, Report of the Panel, United States–Sections 301–310
of the Trade Act of 1974 (footnote 73 above), paras. 7.35–7.46.
772 To use the synonym adopted by ICJ in its advisory opinion on
Legality of the Threat or Use of Nuclear Weapons (see footnote 54
above), p. 257, para. 79.

768

(11) In addition to the substantive limitations on the taking of countermeasures in paragraph 1 of article 50, paragraph 2 provides that countermeasures may not be taken
with respect to two categories of obligations, viz. certain
obligations under dispute settlement procedures applicable
between it and the responsible State, and obligations with
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773 Appeal Relating to the Jurisdiction of the ICAO Council (India
v. Pakistan), Judgment, I.C.J. Reports 1972, p. 46, at p. 53. See also
S. M. Schwebel, International Arbitration: Three Salient Problems
(Cambridge, Grotius, 1987), pp. 13–59.
774 United States Diplomatic and Consular Staff in Tehran
(see footnote 59 above), p. 28, para. 53.

(14) The second exception in paragraph 2 (b) limits the
extent to which an injured State may resort, by way of
countermeasures, to conduct inconsistent with its obligations in the field of diplomatic or consular relations. An
injured State could envisage action at a number of levels.
To declare a diplomat persona non grata, to terminate
or suspend diplomatic relations, to recall ambassadors in
situations provided for in the Vienna Convention on Diplomatic Relations—such acts do not amount to countermeasures in the sense of this chapter. At a second level,
measures may be taken affecting diplomatic or consular
privileges, not prejudicing the inviolability of diplomatic
or consular personnel or of premises, archives and documents. Such measures may be lawful as countermeasures
if the requirements of this chapter are met. On the other
hand, the scope of prohibited countermeasures under article 50, paragraph 2 (b), is limited to those obligations
which are designed to guarantee the physical safety and
inviolability (including the jurisdictional immunity) of
diplomatic agents, premises, archives and documents in

In any event, any alleged violation of the Treaty [of Amity] by either
party could not have the effect of precluding that party from invoking
the provisions of the Treaty concerning pacific settlement of disputes.774

Similar reasoning underlies the principle that dispute settlement provisions between the injured and the responsible
State and applicable to their dispute may not be suspended
by way of countermeasures. Otherwise, unilateral action
would replace an agreed provision capable of resolving
the dispute giving rise to the countermeasures. The point
was affirmed by the Court in the United States Diplomatic
and Consular Staff in Tehran case:

Nor in any case could a merely unilateral suspension per se render jurisdictional clauses inoperative, since one of their purposes might be,
precisely, to enable the validity of the suspension to be tested.773

(13) It is a well-established principle that dispute settlement provisions must be upheld notwithstanding that they
are contained in a treaty which is at the heart of the dispute and the continued validity or effect of which is challenged. As ICJ said in Appeal Relating to the Jurisdiction
of the ICAO Council:

(12) The first of these, contained in paragraph 2 (a),
applies to “any dispute settlement procedure applicable”
between the injured State and the responsible State. This
phrase refers only to dispute settlement procedures that are
related to the dispute in question and not to other unrelated
issues between the States concerned. For this purpose the
dispute should be considered as encompassing both the
initial dispute over the internationally wrongful act and
the question of the legitimacy of the countermeasure(s)
taken in response.

respect to diplomatic and consular inviolability. The justification in each case concerns not so much the substantive
character of the obligation but its function in relation to
the resolution of the dispute between the parties which has
given rise to the threat or use of countermeasures.

State responsibility

peremptory norms makes it clear that subparagraph (d)
does not qualify the preceding subparagraphs, some of
which also encompass norms of a peremptory character.
In particular, subparagraphs (b) and (c) stand on their own.
Subparagraph (d) allows for the recognition of further
peremptory norms creating obligations which may not be
the subject of countermeasures by an injured State.768
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775 See, e.g., Vienna Convention on Diplomatic Relations, arts. 22,
24, 29, 44 and 45.
776 United States Diplomatic and Consular Staff in Tehran (see
footnote 59 above), p. 38, para. 83.
777 Ibid., p. 40, para. 86. Cf. article 45, subparagraph (a), of the
Vienna Convention on Diplomatic Relations; article 27, paragraph 1
(a), of the Vienna Convention on Consular Relations (premises, property and archives to be protected “even in case of armed conflict”).
778 See articles 9, 11, 26, 36, paragraph 2, 43 (b) and 47, paragraph 2 (a), of the Vienna Convention on Diplomatic Relations; and
articles 10, paragraph 2, 12, 23, 25 (b) and (c) and article 35, paragraph (3), of the Vienna Convention on Consular Relations.

(1) Article 51 establishes an essential limit on the taking
of countermeasures by an injured State in any given case,
based on considerations of proportionality. It is relevant
in determining what countermeasures may be applied and

Commentary

Countermeasures must be commensurate with the
injury suffered, taking into account the gravity of the
internationally wrongful act and the rights in question.

Article 51. Proportionality

If diplomatic or consular personnel could be targeted by
way of countermeasures, they would in effect constitute
resident hostages against perceived wrongs of the sending State, undermining the institution of diplomatic and
consular relations. The exclusion of any countermeasures
infringing diplomatic and consular inviolability is thus
justified on functional grounds. It does not affect the various avenues for redress available to the receiving State
under the terms of the Vienna Convention on Diplomatic
Relations and the Vienna Convention on Consular Relations.778 On the other hand, no reference need be made in
article 50, paragraph 2 (b), to multilateral diplomacy. The
representatives of States to international organizations are
covered by the reference to diplomatic agents. As for officials of international organizations themselves, no retaliatory step taken by a host State to their detriment could
qualify as a countermeasure since it would involve noncompliance not with an obligation owed to the responsible
State but with an obligation owed to a third party, i.e. the
international organization concerned.

The rules of diplomatic law, in short, constitute a self-contained regime
which, on the one hand, lays down the receiving State’s obligations
regarding the facilities, privileges and immunities to be accorded to
diplomatic missions and, on the other, foresees their possible abuse by
members of the mission and specifies the means at the disposal of the
receiving State to counter any such abuse.777

(15) In the United States Diplomatic and Consular Staff
in Tehran case, ICJ stressed that “diplomatic law itself
provides the necessary means of defence against, and
sanction for, illicit activities by members of diplomatic or
consular missions”,776 and it concluded that violations of
diplomatic or consular immunities could not be justified
even as countermeasures in response to an internationally
wrongful act by the sending State. As the Court said:

782 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 56,
paras. 85 and 87, citing Territorial Jurisdiction of the International
Commission of the River Oder, Judgment No. 16, 1929, P.C.I.J., Series
A, No. 23, p. 27.

781

780

779

“Naulilaa” (see footnote 337 above), p. 1028.
Air Service Agreement (see footnote 28 above), para. 83.
Ibid.; Reuter, dissenting, accepted the tribunal’s legal analysis of
proportionality but suggested that there were “serious doubts on the
proportionality of the counter-measures taken by the United States,
which the tribunal has been unable to assess definitely” (p. 448).

(4) The question of proportionality was again central
to the appreciation of the legality of possible countermeasures taken by Czechoslovakia in the GabčíkovoNagymaros Project case.782 ICJ, having accepted that

In that case the countermeasures taken were in the same
field as the initial measures and concerned the same
routes, even if they were rather more severe in terms of
their economic effect on the French carriers than the initial French action.

It is generally agreed that all counter-measures must, in the first instance, have some degree of equivalence with the alleged breach: this
is a well-known rule … It has been observed, generally, that judging
the “proportionality” of counter-measures is not an easy task and can
at best be accomplished by approximation. In the Tribunal’s view, it is
essential, in a dispute between States, to take into account not only the
injuries suffered by the companies concerned but also the importance of
the questions of principle arising from the alleged breach. The Tribunal
thinks that it will not suffice, in the present case, to compare the losses
suffered by Pan Am on account of the suspension of the projected services with the losses which the French companies would have suffered
as a result of the counter-measures; it will also be necessary to take
into account the importance of the positions of principle which were
taken when the French authorities prohibited changes of gauge in third
countries. If the importance of the issue is viewed within the framework of the general air transport policy adopted by the United States
Government and implemented by the conclusion of a large number of
international agreements with countries other than France, the measures
taken by the United States do not appear to be clearly disproportionate
when compared to those taken by France. Neither Party has provided
the Tribunal with evidence that would be sufficient to affirm or reject
the existence of proportionality in these terms, and the Tribunal must be
satisfied with a very approximative appreciation. 781

(3) In the Air Service Agreement arbitration,780 the issue
of proportionality was examined in some detail. In that
case there was no exact equivalence between France’s refusal to allow a change of gauge in London on flights from
the west coast of the United States and the United States’
countermeasure which suspended Air France flights to
Los Angeles altogether. The tribunal nonetheless held the
United States measures to be in conformity with the principle of proportionality because they “do not appear to be
clearly disproportionate when compared to those taken by
France”. In particular, the majority said:

even if one were to admit that the law of nations does not require that
the reprisal should be approximately in keeping with the offence, one
should certainly consider as excessive and therefore unlawful reprisals
out of all proportion to the act motivating them.779

(2) Proportionality is a well-established requirement
for taking countermeasures, being widely recognized in
State practice, doctrine and jurisprudence. According to
the award in the “Naulilaa” case:

their degree of intensity. Proportionality provides a measure of assurance inasmuch as disproportionate countermeasures could give rise to responsibility on the part of
the State taking such measures.
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all circumstances, including armed conflict.775 The same
applies, mutatis mutandis, to consular officials.
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Thus, the Court took into account the quality or character
of the rights in question as a matter of principle and (like
the tribunal in the Air Service Agreement case) did not
assess the question of proportionality only in quantitative
terms.

The Court thus considers that the diversion of the Danube carried
out by Czechoslovakia was not a lawful countermeasure because it was
not proportionate.

The Court considers that Czechoslovakia, by unilaterally assuming control of a shared resource, and thereby depriving Hungary of its
right to an equitable and reasonable share of the natural resources of the
Danube—with the continuing effects of the diversion of these waters on
the ecology of the riparian area of the Szigetköz—failed to respect the
proportionality which is required by international law ...

Modern development of international law has strengthened this
principle for non-navigational uses of international watercourses as
well ...

“[the] community of interest in a navigable river becomes the basis of a common legal right, the essential features of which are the
perfect equality of all riparian States in the user [sic] of the whole
course of the river and the exclusion of any preferential privilege of
any one riparian State in relation to the others”...

In 1929, the Permanent Court of International Justice, with regard to
navigation on the River Oder, stated as follows:

In the view of the Court, an important consideration is that the effects of a countermeasure must be commensurate with the injury suffered, taking account of the rights in question.

783 E. Cannizzaro, Il principio della proporzionalità nell’ordinamento internazionale (Milan, Giuffrè, 2000).

(7) Proportionality is concerned with the relationship
between the internationally wrongful act and the countermeasure. In some respects proportionality is linked to the

(6) Considering the need to ensure that the adoption of
countermeasures does not lead to inequitable results, proportionality must be assessed taking into account not only
the purely “quantitative” element of the injury suffered,
but also “qualitative” factors such as the importance of the
interest protected by the rule infringed and the seriousness
of the breach. Article 51 relates proportionality primarily
to the injury suffered but “taking into account” two further criteria: the gravity of the internationally wrongful
act, and the rights in question. The reference to “the rights
in question” has a broad meaning, and includes not only
the effect of a wrongful act on the injured State but also
on the rights of the responsible State. Furthermore, the
position of other States which may be affected may also
be taken into consideration.

(5) In other areas of the law where proportionality is
relevant (e.g. self-defence), it is normal to express the requirement in positive terms, even though, in those areas
as well, what is proportionate is not a matter which can
be determined precisely.783 The positive formulation of
the proportionality requirement is adopted in article 51.
A negative formulation might allow too much latitude, in
a context where there is concern as to the possible abuse
of countermeasures.
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(1) Article 52 lays down certain procedural conditions
relating to the resort to countermeasures by the injured
State. Before taking countermeasures an injured State is
required to call on the responsible State in accordance
with article 43 to comply with its obligations under Part
Two. The injured State is also required to notify the responsible State that it intends to take countermeasures and
to offer to negotiate with that State. Notwithstanding this
second requirement, the injured State may take certain urgent countermeasures to preserve its rights. If the responsible State has ceased the internationally wrongful act and
the dispute is before a competent court or tribunal, countermeasures may not be taken; if already taken, they must
be suspended. However, this requirement does not apply if
the responsible State fails to implement dispute settlement
procedures in good faith. In such a case countermeasures
do not have to be suspended and may be resumed.

Commentary

4. Paragraph 3 does not apply if the responsible
State fails to implement the dispute settlement procedures in good faith.

(b) the dispute is pending before a court or tribunal
which has the authority to make decisions binding on
the parties.

(a) the internationally wrongful act has ceased;
and

3. Countermeasures may not be taken, and if already taken must be suspended without undue delay
if:

2. Notwithstanding paragraph 1 (b), the injured
State may take such urgent countermeasures as are
necessary to preserve its rights.

(b) notify the responsible State of any decision to
take countermeasures and offer to negotiate with that
State.

(a) call upon the responsible State, in accordance
with article 43, to fulfil its obligations under Part
Two;

1. Before taking countermeasures, an injured
State shall:

Article 52. Conditions relating to resort
to countermeasures

requirement of purpose specified in article 49: a clearly
disproportionate measure may well be judged not to have
been necessary to induce the responsible State to comply
with its obligations but to have had a punitive aim and to
fall outside the purpose of countermeasures enunciated in
article 49. Proportionality is, however, a limitation even
on measures which may be justified under article 49. In
every case a countermeasure must be commensurate with
the injury suffered, including the importance of the issue
of principle involved and this has a function partly independent of the question whether the countermeasure was
necessary to achieve the result of ensuring compliance.

State responsibility

Hungary’s actions in refusing to complete the Project
amounted to an unjustified breach of the Treaty on the
Construction and Operation of the Gabčíkovo-Nagymaros
Barrage System of 1977, went on to say:
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787 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 56,
para. 84.
788 A. Gianelli, Adempimenti preventivi all’adozione di contromisure
internazionali (Milan, Giuffrè, 1997).

784 See above, paragraph (7) of the commentary to the present
chapter.
785 Air Service Agreement (see footnote 28 above), pp. 445–446,
paras. 91 and 94–96.
786 Ibid., p. 444, paras. 85–87.

(5) Paragraph 1 (b) requires that the injured State which
decides to take countermeasures should notify the responsible State of that decision to take countermeasures
and offer to negotiate with that State. Countermeasures
can have serious consequences for the target State, which
should have the opportunity to reconsider its position
faced with the proposed countermeasures. The temporal
relationship between the operation of subparagraphs (a)

(4) The principle underlying the notification requirement is that, considering the exceptional nature and potentially serious consequences of countermeasures, they
should not be taken before the other State is given notice
of a claim and some opportunity to present a response. In
practice, however, there are usually quite extensive and
detailed negotiations over a dispute before the point is
reached where some countermeasures are contemplated.
In such cases the injured State will already have notified
the responsible State of its claim in accordance with article 43, and it will not have to do it again in order to comply with paragraph 1 (a).

(3) The system of article 52 builds upon the observations of the tribunal in the Air Service Agreement arbitration.785 The first requirement, set out in paragraph 1
(a), is that the injured State must call on the responsible
State to fulfil its obligations of cessation and reparation
before any resort to countermeasures. This requirement
(sometimes referred to as “sommation”) was stressed both
by the tribunal in the Air Service Agreement arbitration786
and by ICJ in the Gabčíkovo-Nagymaros Project case.787
It also appears to reflect a general practice.788

789 Hence, paragraph 5 of article 290 of the United Nations Convention on the Law of the Sea provides for ITLOS to deal with provisional
measures requests “[p]ending the constitution of an arbitral tribunal to
which the dispute is being submitted”.
790 The binding effect of provisional measures orders under Part XI
of the United Nations Convention on the Law of the Sea is assured
by paragraph 6 of article 290. For the binding effect of provisional
measures orders under Article 41 of the Statute of ICJ, see the decision in LaGrand, Judgment (footnote 119 above), pp. 501–504,
paras. 99–104.

(8) A dispute is not “pending before a court or tribunal”
for the purposes of paragraph 3 (b) unless the court or
tribunal exists and is in a position to deal with the case.
For these purposes a dispute is not pending before an ad
hoc tribunal established pursuant to a treaty until the tribunal is actually constituted, a process which will take
some time even if both parties are cooperating in the appointment of the members of the tribunal.789 Paragraph
3 is based on the assumption that the court or tribunal to
which it refers has jurisdiction over the dispute and also
the power to order provisional measures. Such power is
a normal feature of the rules of international courts and
tribunals.790 The rationale behind paragraph 3 is that once
the parties submit their dispute to such a court or tribunal
for resolution, the injured State may request it to order
provisional measures to protect its rights. Such a request,
provided the court or tribunal is available to hear it, will
perform a function essentially equivalent to that of countermeasures. Provided the order is complied with it will

(7) Paragraph 3 deals with the case in which the wrongful act has ceased and the dispute is submitted to a court
or tribunal which has the authority to decide it with binding effect for the parties. In such a case, and for so long
as the dispute settlement procedure is being implemented
in good faith, unilateral action by way of countermeasures is not justified. Once the conditions in paragraph 3
are met, the injured State may not take countermeasures;
if already taken, they must be suspended “without undue
delay”. The phrase “without undue delay” allows a limited tolerance for the arrangements required to suspend
the measures in question.

(6) Under paragraph 2, however, the injured State may
take “such urgent countermeasures as are necessary to
preserve its rights” even before any notification of the
intention to do so. Under modern conditions of communications, a State which is responsible for an internationally wrongful act and which refuses to cease that act or
provide any redress therefore may also seek to immunize
itself from countermeasures, for example by withdrawing
assets from banks in the injured State. Such steps can be
taken within a very short time, so that the notification required by paragraph 1 (b) might frustrate its own purpose.
Hence, paragraph 2 allows for urgent countermeasures
which are necessary to preserve the rights of the injured
State: this phrase includes both its rights in the subject
matter of the dispute and its right to take countermeasures. Temporary stay orders, the temporary freezing of assets and similar measures could fall within paragraph 2,
depending on the circumstances.

and (b) of paragraph 1 is not strict. Notifications could be
made close to each other or even at the same time.

Report of the International Law Commission on the work of its fifty-third session

(2) Overall, article 52 seeks to establish reasonable procedural conditions for the taking of countermeasures in a
context where compulsory third party settlement of disputes may not be available, immediately or at all.784 At the
same time, it needs to take into account the possibility that
there may be an international court or tribunal with authority to make decisions binding on the parties in relation
to the dispute. Countermeasures are a form of self-help,
which responds to the position of the injured State in an
international system in which the impartial settlement of
disputes through due process of law is not yet guaranteed.
Where a third party procedure exists and has been invoked
by either party to the dispute, the requirements of that procedure, e.g. as to interim measures of protection, should
substitute as far as possible for countermeasures. On the
other hand, even where an international court or tribunal
has jurisdiction over a dispute and authority to indicate
interim measures of protection, it may be that the responsible State is not cooperating in that process. In such cases
the remedy of countermeasures necessarily revives.
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791 Under the Convention on the Settlement of Investment Disputes
between States and Nationals of other States, the State of nationality
may not bring an international claim on behalf of a claimant individual
or company “in respect of a dispute which one of its nationals and another Contracting State shall have consented to submit or shall have
submitted to arbitration under this Convention, unless such other Contracting State shall have failed to abide by and comply with the award
rendered in such dispute” (art. 27, para. 1); see C. H. Schreuer, The
ICSID Convention: A Commentary (Cambridge University Press, 2001)
pp. 397–414. This excludes all forms of invocation of responsibility
by the State of nationality, including the taking of countermeasures.
See paragraph (2) of the commentary to article 42.

(2) The notion that countermeasures must be terminated
as soon as the conditions which justified them have ceased
is implicit in the other articles in this chapter. In view of
its importance, however, article 53 makes this clear. It underlines the specific character of countermeasures under
article 49.

(1) Article 53 deals with the situation where the responsible State has complied with its obligations of cessation
and reparation under Part Two in response to countermeasures taken by the injured State. Once the responsible
State has complied with its obligations under Part Two, no
ground is left for maintaining countermeasures, and they
must be terminated forthwith.

Commentary

Countermeasures shall be terminated as soon as the
responsible State has complied with its obligations under Part Two in relation to the internationally wrongful act.

Article 53. Termination of countermeasures

(9) Paragraph 4 of article 52 provides a further condition
for the suspension of countermeasures under paragraph
3. It comprehends various possibilities, ranging from an
initial refusal to cooperate in the procedure, for example
by non-appearance, through non-compliance with a provisional measures order, whether or not it is formally binding, through to refusal to accept the final decision of the
court or tribunal. This paragraph also applies to situations
where a State party fails to cooperate in the establishment
of the relevant tribunal or fails to appear before the tribunal once it is established. Under the circumstances of
paragraph 4, the limitations to the taking of countermeasures under paragraph 3 do not apply.

Article 54. Measures taken by States other
than an injured State
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792 See, e.g., M. Akehurst, “Reprisals by third States”, BYBIL,
1970, vol. 44, p. 1; J. I. Charney, “Third State remedies in international
law”, Michigan Journal of International Law, vol. 10, No. 1 (1989),
p. 57; Hutchinson, loc. cit. (footnote 672 above); Sicilianos, op. cit.
(footnote 735 above), pp. 110–175; B. Simma, “From bilateralism
to community interest in international law”, Collected Courses ...,
1994–VI (The Hague, Martinus Nijhoff, 1997), vol. 250, p. 217; and J.
A. Frowein, “Reactions by not directly affected States to breaches of
public international law”, Collected Courses ..., 1994–IV (Dordrecht,
Martinus Nijhoff, 1995), vol. 248, p. 345.
793 See article 59 and commentary.
794 See article 57 and commentary.

(3) Practice on this subject is limited and rather embryonic. In a number of instances, States have reacted against
what were alleged to be breaches of the obligations
referred to in article 48 without claiming to be individually injured. Reactions have taken such forms as economic
sanctions or other measures (e.g. breaking off air links or
other contacts). Examples include the following:

(2) It is vital for this purpose to distinguish between
individual measures, whether taken by one State or by a
group of States each acting in its individual capacity and
through its own organs on the one hand, and institutional
reactions in the framework of international organizations
on the other. The latter situation, for example where it
occurs under the authority of Chapter VII of the Charter of
the United Nations, is not covered by the articles.793 More
generally, the articles do not cover the case where action
is taken by an international organization, even though the
member States may direct or control its conduct.794

(1) Chapter II deals with the right of an injured State
to take countermeasures against a responsible State in
order to induce that State to comply with its obligations
of cessation and reparation. However, “injured” States, as
defined in article 42, are not the only States entitled to
invoke the responsibility of a State for an internationally
wrongful act under chapter I of this Part. Article 48 allows
such invocation by any State, in the case of the breach of
an obligation to the international community as a whole,
or by any member of a group of States, in the case of
other obligations established for the protection of the collective interest of the group. By virtue of article 48, paragraph 2, such States may also demand cessation and
performance in the interests of the beneficiaries of the
obligation breached. Thus, with respect to the obligations
referred to in article 48, such States are recognized as having a legal interest in compliance. The question is to what
extent these States may legitimately assert a right to react
against unremedied breaches.792

Commentary

This chapter does not prejudice the right of any
State, entitled under article 48, paragraph 1, to invoke
the responsibility of another State, to take lawful measures against that State to ensure cessation of the breach
and reparation in the interest of the injured State or of
the beneficiaries of the obligation breached.

State responsibility

make countermeasures unnecessary pending the decision
of the tribunal. The reference to a “court or tribunal” is
intended to refer to any third party dispute settlement procedure, whatever its designation. It does not, however, refer to political organs such as the Security Council. Nor
does it refer to a tribunal with jurisdiction between a private party and the responsible State, even if the dispute
between them has given rise to the controversy between
the injured State and the responsible State. In such cases,
however, the fact that the underlying dispute has been
submitted to arbitration will be relevant for the purposes
of articles 49 and 51, and only in exceptional cases will
countermeasures be justified.791
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795 Uganda Embargo Act, Public Law 95-435 of 10 October 1978,
United States Statutes at Large 1978, vol. 92, part 1 (Washington,
D.C., United States Government Printing Office, 1980), pp. 1051–
1053.
796 Ibid., sects. 5(a) and (b).
797 RGDIP, vol. 86 (1982), pp. 603–604.
798 Ibid., p. 606.
799 See, e.g., article 15 of the Air Transport Agreement between the
Government of the United States of America and the Government of
the Polish People’s Republic of 1972 (United States Treaties and Other
International Agreements, vol. 23, part 4 (1972), p. 4269); and article
17 of the United States-Union of Soviet Socialist Republics Civil Air
Transport Agreement of 1966, ILM, vol. 6, No. 1 (January 1967), p. 82
and vol. 7, No. 3 (May 1968), p. 571.
800 Security Council resolution 502 (1982) of 3 April 1982.
801 Western States’ reliance on this provision was disputed by other
GATT members; cf. communiqué of Western countries, GATT document L. 5319/Rev.1 and the statements by Spain and Brazil, GATT
document C/M/157, pp. 5–6. For an analysis, see M. J. Hahn,
Die einseitige Aussetzung von GATT-Verpflichtungen als Repressalie (Unilateral Suspension of GATT Obligations as Reprisal (English
summary)) (Berlin, Springer, 1996), pp. 328–334.
802 The treaties are reproduced in Official Journal of the European
Communities, No. L 298 of 26 November 1979, p. 2; and No. L 275 of
18 October 1980, p. 14.

• Collective measures against Argentina (1982). In
April 1982, when Argentina took control over part of the
Falkland Islands (Malvinas), the Security Council called
for an immediate withdrawal.800 Following a request by
the United Kingdom, European Community members,
Australia, Canada and New Zealand adopted trade sanctions. These included a temporary prohibition on all imports of Argentine products, which ran contrary to article XI:1 and possibly article III of the General Agreement on Tariffs and Trade. It was disputed whether the
measures could be justified under the national security
exception provided for in article XXI (b) (iii) of the
Agreement.801 The embargo adopted by the European
countries also constituted a suspension of Argentina’s
rights under two sectoral agreements on trade in textiles and trade in mutton and lamb,802 for which security exceptions of the Agreement did not apply.

• Certain Western countries-Poland and the Soviet
Union (1981). On 13 December 1981, the Polish
Government imposed martial law and subsequently
suppressed demonstrations and detained many dissidents.797 The United States and other Western countries
took action against both Poland and the Soviet Union.
The measures included the suspension, with immediate
effect, of treaties providing for landing rights of Aeroflot in the United States and LOT in the United States,
Great Britain, France, the Netherlands, Switzerland
and Austria.798 The suspension procedures provided
for in the respective treaties were disregarded.799

803 Security Council resolution 569 (1985) of 26 July 1985.
For further references, see Sicilianos, op. cit. (footnote 735 above),
p. 165.
804 For the text of this provision, see ILM, vol. 26, No. 1 (January
1987), p. 79 (sect. 306).
805 United Nations, Treaty Series, vol. 66, p. 239 (art. VI).
806 For the implementation order, see ILM (footnote 804 above),
p. 105.
807 See, e.g., President Bush’s Executive Orders of 2 August 1990,
reproduced in AJIL, vol. 84, No. 4 (October 1990), pp. 903–905.
808 Common positions of 7 May and 29 June 1998, Official Journal
of the European Communities, No. L 143 of 14 May 1998, p. 1 and
No. L 190 of 4 July 1998, p. 3; implemented through Council Regulations 1295/98, ibid., No. L 178 of 23 June 1998, p. 33 and 1901/98,
ibid., No. L 248 of 8 September 1998, p. 1.
809 See, e.g., United Kingdom, Treaty Series No. 10 (1960) (London,
HM Stationery Office, 1960); and Recueil des Traités et Accords de la
France, 1967, No. 69.

• Collective measures against the Federal Republic
of Yugoslavia (1998). In response to the humanitarian
crisis in Kosovo, the member States of the European
Community adopted legislation providing for the freezing of Yugoslav funds and an immediate flight ban.808
For a number of countries, such as France, Germany
and the United Kingdom, the latter measure implied
the non-performance of bilateral aviation agreements.809
Because of doubts about the legitimacy of the action,
the British Government initially was prepared to follow the one-year denunciation procedure provided for
in article 17 of its agreement with Yugoslavia. However, it later changed its position and denounced flights
with immediate effect. Justifying the measure, it stated
that “President Milosevic’s ... worsening record on human rights means that, on moral and political grounds,
he has forfeited the right of his Government to insist
upon the 12 months notice which would normally ap-

• Collective measures against Iraq (1990). On 2 August 1990, Iraqi troops invaded and occupied Kuwait.
The Security Council immediately condemned the invasion. European Community member States and the
United States adopted trade embargoes and decided to
freeze Iraqi assets.807 This action was taken in direct
response to the Iraqi invasion with the consent of the
Government of Kuwait.

• United States-South Africa (1986). When in 1985,
the Government of South Africa declared a state of
emergency in large parts of the country, the Security
Council recommended the adoption of sectoral economic boycotts and the freezing of cultural and sports
relations.803 Subsequently, some countries introduced
measures which went beyond those recommended
by the Security Council. The United States Congress
adopted the Comprehensive Anti-Apartheid Act which
suspended landing rights of South African Airlines on
United States territory.804 This immediate suspension
was contrary to the terms of the 1947 United States of
America and Union of South Africa Agreement relating to air services between their respective territories805
and was justified as a measure which should encourage the Government of South Africa “to adopt reforms
leading to the establishment of a non-racial democracy”.806
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• United States-Uganda (1978). In October 1978, the
United States Congress adopted legislation prohibiting
exports of goods and technology to, and all imports
from, Uganda.795 The legislation recited that “[t]he
Government of Uganda … has committed genocide
against Ugandans” and that the “United States should
take steps to dissociate itself from any foreign government which engages in the international crime of genocide”.796

138

ply”.810 The Federal Republic of Yugoslavia protested
these measures as “unlawful, unilateral and an example
of the policy of discrimination”.811

810 BYBIL, 1998, vol. 69, p. 581; see also BYBIL, 1999, vol. 70,
pp. 555–556.
811 Statement of the Government of the Federal Republic of
Yugoslavia on the suspension of flights of Yugoslav Airlines of
10 October 1998. See M. Weller, The Crisis in Kosovo 1989-1999
(Cambridge, Documents & Analysis Publishing, 1999), p. 227.
812 Tractatenblad van het Koninkrijk der Nederlanden, No. 140
(1975). See H.-H. Lindemann, “The repercussions resulting from the
violation of human rights in Surinam on the contractual relations between the Netherlands and Surinam”, Zeitschrift für ausländisches
öffentliches Recht und Völkerrecht, vol. 44 (1984), p. 64, at pp. 68–69.
813 R. C. R. Siekmann, “Netherlands State practice for the parliamentary year 1982–1983”, NYIL, 1984, vol. 15, p. 321.
814 Official Journal of the European Communities, No. L 41 of
14 February 1983, p. 1; No. L 315 of 15 November 1991, p. 1, for
the suspension; and No. L 325 of 27 November 1991, p. 23, for the
denunciation.
815 See also the decision of the European Court of Justice in A. Racke
GmbH and Co. v. Hauptzollamt Mainz, case C-162/96, Reports of cases
before the Court of Justice and the Court of First Instance, 1998-6,
p. I–3655, at pp. 3706–3708, paras. 53–59.

(5) In some cases, there has been an apparent willingness on the part of some States to respond to violations of
obligations involving some general interest, where those

• European Community member States-the Federal
Republic of Yugoslavia (1991). In the autumn of 1991,
in response to resumption of fighting within the Federal Republic of Yugoslavia, European Community
members suspended and later denounced the 1983
Cooperation Agreement with Yugoslavia.814 This led
to a general repeal of trade preferences on imports
and thus went beyond the weapons embargo ordered
by the Security Council in resolution 713 (1991) of 25
September 1991. The reaction was incompatible with
the terms of the Cooperation Agreement, which did
not provide for the immediate suspension but only for
denunciation upon six months’ notice. Justifying the
suspension, European Community member States explicitly mentioned the threat to peace and security in
the region. But as in the case of Suriname, they relied
on fundamental change of circumstances, rather than
asserting a right to take countermeasures.815

• Netherlands-Suriname (1982). In 1980, a military
Government seized power in Suriname. In response
to a crackdown by the new Government on opposition
movements in December 1982, the Dutch Government
suspended a bilateral treaty on development assistance
under which Suriname was entitled to financial subsidies.812 While the treaty itself did not contain any suspension or termination clauses, the Dutch Government
stated that the human rights violations in Suriname
constituted a fundamental change of circumstances
which gave rise to a right of suspension.813
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816

Cf. Military and Paramilitary Activities in and against Nicaragua
(footnote 36 above) where ICJ noted that action by way of collective selfdefence could not be taken by a third State except at the request of the
State subjected to the armed attack (p. 105, para. 199).

This Part contains a number of general provisions applicable to the articles as a whole, specifying either their
scope or certain matters not dealt with. First, article 55
makes it clear by reference to the lex specialis principle
that the articles have a residual character. Where some
matter otherwise dealt with in the articles is governed by
a special rule of international law, the latter will prevail to
the extent of any inconsistency. Correlatively, article 56
makes it clear that the articles are not exhaustive, and that
they do not affect other applicable rules of international
law on matters not dealt with. There follow three saving
clauses. Article 57 excludes from the scope of the articles
questions concerning the responsibility of international
organizations and of States for the acts of international
organizations. The articles are without prejudice to any
question of the individual responsibility under international law of any person acting on behalf of a State, and
this is made clear by article 58. Finally, article 59 reserves
the effects of the Charter of the United Nations itself.

GENERAL PROVISIONS

PART FOUR

(7) Article 54 accordingly provides that the chapter
on countermeasures does not prejudice the right of any
State, entitled under article 48, paragraph 1, to invoke the
responsibility of another State, to take lawful measures
against the responsible State to ensure cessation of the
breach and reparation in the interest of the injured State
or the beneficiaries of the obligation breached. The article speaks of “lawful measures” rather than “countermeasures” so as not to prejudice any position concerning
measures taken by States other than the injured State in
response to breaches of obligations for the protection of
the collective interest or those owed to the international
community as a whole.

(6) As this review demonstrates, the current state of international law on countermeasures taken in the general
or collective interest is uncertain. State practice is sparse
and involves a limited number of States. At present, there
appears to be no clearly recognized entitlement of States
referred to in article 48 to take countermeasures in the
collective interest. Consequently, it is not appropriate to
include in the present articles a provision concerning the
question whether other States, identified in article 48, are
permitted to take countermeasures in order to induce a
responsible State to comply with its obligations. Instead,
chapter II includes a saving clause which reserves the position and leaves the resolution of the matter to the further
development of international law.

States could not be considered “injured States” in the
sense of article 42. It should be noted that in those cases
where there was, identifiably, a State primarily injured
by the breach in question, other States have acted at the
request and on behalf of that State.816

State responsibility

(4) In some other cases, certain States similarly suspended treaty rights in order to exercise pressure on States
violating collective obligations. However, they did not rely
on a right to take countermeasures, but asserted a right to
suspend the treaty because of a fundamental change of
circumstances. Two examples may be given:
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Article 55. Lex specialis

818

See paragraph 3 of article 30 of the 1969 Vienna Convention.
See Marrakesh Agreement establishing the World Trade Organization, annex 2, especially art. 3, para. 7, which provides for compensation “only if the immediate withdrawal of the measure is impractical
and as a temporary measure pending the withdrawal of the measure

817

(3) It will depend on the special rule to establish the extent to which the more general rules on State responsibility set out in the present articles are displaced by that rule.
In some cases, it will be clear from the language of a treaty or other text that only the consequences specified are
to flow. Where that is so, the consequence will be “determined” by the special rule and the principle embodied
in article 55will apply. In other cases, one aspect of the
general law may be modified, leaving other aspects still
applicable. An example of the former is the WTO Understanding on Rules and Procedures governing the Settlement of Disputes as it relates to certain remedies.818 An

(2) Article 55 provides that the articles do not apply
where and to the extent that the conditions for the existence of an internationally wrongful act or its legal consequences are determined by special rules of international
law. It reflects the maxim lex specialis derogat legi generali. Although it may provide an important indication,
this is only one of a number of possible approaches towards determining which of several rules potentially applicable is to prevail or whether the rules simply coexist.
Another gives priority, as between the parties, to the rule
which is later in time.817 In certain cases the consequences that follow from a breach of some overriding rule may
themselves have a peremptory character. For example,
States cannot, even as between themselves, provide for
legal consequences of a breach of their mutual obligations
which would authorize acts contrary to peremptory norms
of general international law. Thus, the assumption of article 55 is that the special rules in question have at least
the same legal rank as those expressed in the articles. On
that basis, article 55 makes it clear that the present articles
operate in a residual way.

(1) When defining the primary obligations that apply
between them, States often make special provision for
the legal consequences of breaches of those obligations,
and even for determining whether there has been such
a breach. The question then is whether those provisions
are exclusive, i.e. whether the consequences which would
otherwise apply under general international law, or the
rules that might otherwise have applied for determining a
breach, are thereby excluded. A treaty may expressly provide for its relationship with other rules. Often, however,
it will not do so and the question will then arise whether
the specific provision is to coexist with or exclude the
general rule that would otherwise apply.

Commentary

which is inconsistent with a covered agreement”. For WTO purposes,
“compensation” refers to the future conduct, not past conduct, and involves a form of countermeasure. See article 22 of the Understanding.
On the distinction between cessation and reparation for WTO purposes,
see, e.g., Report of the Panel, Australia–Subsidies Provided to Producers and Exporters of Automotive Leather (footnote 431 above).
819 See paragraph (2) of the commentary to article 32.
820 Thus, article 1 of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment only applies to torture
committed “by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity”.
This is probably narrower than the bases for attribution of conduct to
the State in Part One, chapter II. Cf. “federal” clauses, allowing certain
component units of the State to be excluded from the scope of a treaty
or limiting obligations of the federal State with respect to such units
(e.g. article 34 of the Convention for the Protection of the World Cultural and Natural Heritage).
821 Neumeister v. Austria, Eur. Court H.R., Series A, No. 17 (1974),
paras. 28–31, especially para. 30.
822 See also Mavrommatis (footnote 236 above), pp. 29–33; Marcu
Colleanu v. German State, Recueil des décisions des tribunaux arbitraux mixtes institués par les traités de paix (Paris, Sirey, 1930),
vol. IX, p. 216 (1929); WTO, Report of the Panel, Turkey–Restrictions
on Imports of Textile and Clothing Products (footnote 130 above),
paras. 9.87–9.95; Case concerning a dispute between Argentina and
Chile concerning the Beagle Channel, UNRIAA, vol. XXI (Sales
No. E/F. 95.V.2), p. 53, at p. 100, para. 39 (1977). See further C. W. Jenks,
“The conflict of law-making treaties”, BYBIL, 1953, vol. 30, p. 401;
M. McDougal, H. D. Lasswell and J. C. Miller, The Interpretation of
International Agreements and World Public Order: Principles of
Content and Procedure (New Haven Press, 1994), pp. 200–206; and
P. Reuter, Introduction to the Law of Treaties (footnote 300 above),
para. 201.
823 S.S. “Wimbledon” (see footnote 34 above), pp. 23–24.

(5) Article 55 is designed to cover both “strong” forms
of lex specialis, including what are often referred to as
self-contained regimes, as well as “weaker” forms such as
specific treaty provisions on a single point, for example,
a specific treaty provision excluding restitution. PCIJ referred to the notion of a self-contained regime in the S.S.
“Wimbledon” case with respect to the transit provisions
concerning the Kiel Canal in the Treaty of Versailles,823

(4) For the lex specialis principle to apply it is not enough
that the same subject matter is dealt with by two provisions; there must be some actual inconsistency between
them, or else a discernible intention that one provision is
to exclude the other. Thus, the question is essentially one
of interpretation. For example, in the Neumeister case, the
European Court of Human Rights held that the specific
obligation in article 5, paragraph 5, of the European Convention on Human Rights for compensation for unlawful
arrest or detention did not prevail over the more general
provision for compensation in article 50. In the Court’s
view, to have applied the lex specialis principle to article
5, paragraph 5, would have led to “consequences incompatible with the aim and object of the Convention”.821 It
was sufficient, in applying article 50, to take account of
the specific provision.822

example of the latter is article 41 of Protocol No. 11 to
the European Convention on Human Rights.819 Both concern matters dealt with in Part Two of the articles. The
same considerations apply to Part One. Thus, a particular
treaty might impose obligations on a State but define the
“State” for that purpose in a way which produces different
consequences than would otherwise flow from the rules
of attribution in chapter II.820 Or a treaty might exclude a
State from relying on force majeure or necessity.
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These articles do not apply where and to the extent
that the conditions for the existence of an internationally wrongful act or the content or implementation of
the international responsibility of a State are governed
by special rules of international law.
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(1) The present articles set out by way of codification
and progressive development the general secondary rules
of State responsibility. In that context, article 56 has two
functions. First, it preserves the application of the rules
of customary international law concerning State responsibility on matters not covered by the articles. Secondly,
it preserves other rules concerning the effects of a breach
of an international obligation which do not involve issues
of State responsibility but stem from the law of treaties
or other areas of international law. It complements the lex
specialis principle stated in article 55. Like article 55, it
is not limited to the legal consequences of wrongful acts
but applies to the whole regime of State responsibility set
out in the articles.

Commentary

The applicable rules of international law continue
to govern questions concerning the responsibility of a
State for an internationally wrongful act to the extent
that they are not regulated by these articles.

Article 56. Questions of State responsibility
not regulated by these articles

(6) The principle stated in article 55 applies to the articles as a whole. This point is made clear by the use of
language (“the conditions for the existence of an internationally wrongful act or the content or implementation of
the international responsibility of a State”) which reflects
the content of each of Parts One, Two and Three.

824 United States Diplomatic and Consular Staff in Tehran (see
footnote 59 above), at p. 40, para. 86. See paragraph (15) of the commentary to article 50 and also B. Simma, “Self-contained regimes”,
NYIL, 1985, vol. 16, p. 111.
825 Another possible example, related to the determination whether
there has been a breach of an international obligation, is the so-called
principle of “approximate application”, formulated by Sir Hersch
Lauterpacht in Admissibility of Hearings of Petitioners by the Committee on South West Africa, Advisory Opinion, I.C.J. Reports 1956, p. 23,
at p. 46. In the Gabčíkovo-Nagymaros Project case (see footnote 27
above), the Court said that “even if such a principle existed, it could by
definition only be employed within the limits of the treaty in question”
(p. 53, para. 76). See also S. Rosenne, Breach of Treaty (footnote 411
above), pp. 96–101.

(2) As to the first of these functions, the articles do not
purport to state all the consequences of an internationally
wrongful act even under existing international law and
there is no intention of precluding the further development of the law on State responsibility. For example, the
principle of law expressed in the maxim ex injuria jus non
oritur may generate new legal consequences in the field
of responsibility.825 In this respect, article 56 mirrors the
preambular paragraph of the 1969 Vienna Convention
which affirms that “the rules of customary international
law will continue to govern questions not regulated by the
provisions of the present Convention”. However, matters
of State responsibility are not only regulated by customary
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827

1969 Vienna Convention, art. 52.
Ibid., art. 62, para. 2 (b).
828 Ibid., art. 60, para 1.
829 See article 2, paragraph 1 (i), of the Vienna Convention on the
Law of Treaties between States and International Organizations or
between International Organizations (hereinafter “the 1986 Vienna
Convention”).
830 A firm foundation for the international personality of the
United Nations is laid in the advisory opinion of the Court in Reparation for Injuries (see footnote 38 above), at p. 179.
831 As the Court has observed, “the question of immunity from legal process is distinct from the issue of compensation for any damages incurred as a result of acts performed by the United Nations or
by its agents acting in their official capacity. The United Nations may
be required to bear responsibility for the damage arising from such
acts”, Difference Relating to Immunity from Legal Process of a Special
Rapporteur of the Commission on Human Rights (see footnote 56
above).

826

(2) In accordance with the articles prepared by the Commission on other topics, the expression “international organization” means an “intergovernmental organization”.829
Such an organization possesses separate legal personality
under international law,830 and is responsible for its own
acts, i.e. for acts which are carried out by the organization
through its own organs or officials.831 By contrast, where
a number of States act together through their own organs
as distinct from those of an international organization,
the conduct in question is that of the States concerned,
in accordance with the principles set out in chapter II of
Part One. In such cases, as article 47 confirms, each State
remains responsible for its own conduct.

(1) Article 57 is a saving clause which reserves two related issues from the scope of the articles. These concern,
first, any question involving the responsibility of international organizations, and secondly, any question concerning the responsibility of any State for the conduct of an
international organization.

Commentary

These articles are without prejudice to any question
of the responsibility under international law of an international organization, or of any State for the conduct of an international organization.

Article 57. Responsibility of an international
organization

(3) A second function served by article 56 is to make
it clear that the present articles are not concerned with
any legal effects of a breach of an international obligation
which do not flow from the rules of State responsibility,
but stem from the law of treaties or other areas of law.
Examples include the invalidity of a treaty procured by
an unlawful use of force,826 the exclusion of reliance on
a fundamental change of circumstances where the change
in question results from a breach of an international obligation of the invoking State to any other State party,827 or
the termination of the international obligation violated in
the case of a material breach of a bilateral treaty.828

international law but also by some treaties; hence article
56 refers to the “applicable rules of international law”.

State responsibility

as did ICJ in the United States Diplomatic and Consular
Staff in Tehran case with respect to remedies for abuse of
diplomatic and consular privileges.824

316

832 Cf. Yearbook ... 1974, vol. II (Part One), pp. 286–290. The High
Commissioner for the Free City of Danzig was appointed by the League
of Nations Council and was responsible to it; see Treatment of Polish
Nationals (footnote 75 above). Although the High Commissioner exercised powers in relation to Danzig, it is doubtful that he was placed at
the disposal of Danzig within the meaning of article 6. The position of
the High Representative, appointed pursuant to annex 10 of the General
Framework Agreement for Peace in Bosnia and Herzegovina of 14 December 1995, is also unclear. The Constitutional Court of Bosnia and
Herzegovina has held that the High Representative has a dual role, both
as an international agent and as an official in certain circumstances acting in and for Bosnia and Herzegovina; in the latter respect, the High
Representative’s acts are subject to constitutional control. See Case U
9/00 on the Law on the State Border Service, Official Journal of Bosnia
and Herzegovina, No. 1/01 of 19 January 2001.
833 This area of international law has acquired significance following controversies, inter alia, over the International Tin Council: J. H.
Rayner (Mincing Lane) Ltd. v. Department of Trade and Industry, case
2 A.C. 418 (1990) (England, House of Lords); Maclaine Watson and
Co., Ltd. v. Council and Commission of the European Communities,
case C-241/87, Reports of cases before the Court of Justice and the
Court of First Instance, 1990-5, p. I–1797; and the Arab Organization
for Industrialization (Westland Helicopters Ltd. v. Arab Organization
for Industrialization, ILR, vol. 80, p. 595 (1985) (International Chamber of Commerce Award); Arab Organization for Industrialization v.
Westland Helicopters Ltd., ibid., p. 622 (1987) (Switzerland, Federal
Supreme Court); Westland Helicopters Ltd. v. Arab Organization for
Industrialization, ibid., vol. 108, p. 564 (1994) (England, High Court).
See also Waite and Kennedy v. Germany, Eur. Court H.R., Reports,
1999–I, p. 393 (1999).

(5) On the other hand article 57 does not exclude from
the scope of the articles any question of the responsibility
of a State for its own conduct, i.e. for conduct attributable to it under chapter II of Part One, not being conduct
performed by an organ of an international organization. In
this respect the scope of article 57 is narrow. It covers only
what is sometimes referred to as the derivative or second-

(4) Article 57 also excludes from the scope of the articles issues of the responsibility of a State for the acts of an
international organization, i.e. those cases where the international organization is the actor and the State is said to
be responsible by virtue of its involvement in the conduct
of the organization or by virtue of its membership of the
organization. Formally, such issues could fall within the
scope of the present articles since they concern questions
of State responsibility akin to those dealt with in chapter
IV of Part One. But they raise controversial substantive
questions as to the functioning of international organizations and the relations between their members, questions
which are better dealt with in the context of the law of
international organizations.833

834 See the work of the Institute of International Law under R. Higgins, Yearbook of the Institute of International Law, vol. 66–I (1995),
p. 251, and vol. 66–II (1996), p. 444. See also P. Klein, La responsabilité
des organisations internationales dans les ordres juridiques internes et
en droit des gens (Brussels, Bruylant Editions de l’Université de Bruxelles, 1998). See further WTO, Report of the Panel, Turkey: Restrictions
on Imports of Textile and Clothing Products (footnote 130).
835 See footnote 636 above.
836 General Assembly resolution 95 (I) of 11 December 1946. See
also the Principles of International Law recognized in the Charter of the
Nürnberg Tribunal and in the Judgment of the Tribunal, elaborated by
the International Law Commission, Yearbook ... 1950, vol. II, p. 374,
document A/1316.
837 See paragraph (6) of the commentary to chapter III of Part Two.
838 See, e.g., article 14 of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, dealing with
compensation for victims of torture.
839 See, e.g., Streletz, Kessler and Krenz v. Germany (application
Nos. 34044/96, 35532/97 and 44801/98), judgment of 22 March 2001,
Eur. Court H.R., Reports, 2001–II: “If the GDR still existed, it would
be responsible from the viewpoint of international law for the acts concerned. It remains to be established that alongside that State responsibility the applicants individually bore criminal responsibility at the
material time” (para. 104).

(3) Where crimes against international law are committed by State officials, it will often be the case that the State
itself is responsible for the acts in question or for failure
to prevent or punish them. In certain cases, in particular
aggression, the State will by definition be involved. Even
so, the question of individual responsibility is in principle
distinct from the question of State responsibility.839 The

(2) The principle that individuals, including State officials, may be responsible under international law was
established in the aftermath of the Second World War. It
was included in the London Charter of 1945 which established the Nuremberg Tribunal835 and was subsequently
endorsed by the General Assembly.836 It underpins more
recent developments in the field of international criminal law, including the two ad hoc tribunals and the Rome
Statute of the International Criminal Court.837 So far this
principle has operated in the field of criminal responsibility, but it is not excluded that developments may occur in
the field of individual civil responsibility.838 As a saving
clause, article 58 is not intended to exclude that possibility; hence the use of the general term “individual responsibility”.

(1) Article 58 makes clear that the articles as a whole
do not address any question of the individual responsibility under international law of any person acting on behalf
of a State. It clarifies a matter which could be inferred in
any case from the fact that the articles only address issues
relating to the responsibility of States.

Commentary

These articles are without prejudice to any question
of the individual responsibility under international
law of any person acting on behalf of a State.

Article 58. Individual responsibility

ary liability of member States for the acts or debts of an
international organization.834
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(3) Just as a State may second officials to another State,
putting them at its disposal so that they act for the purposes of and under the control of the latter, so the same
could occur as between an international organization and
a State. The former situation is covered by article 6. As
to the latter situation, if a State seconds officials to an
international organization so that they act as organs or officials of the organization, their conduct will be attributable to the organization, not the sending State, and will
fall outside the scope of the articles. As to the converse
situation, in practice there do not seem to be convincing
examples of organs of international organizations which
have been “placed at the disposal of ” a State in the sense
of article 6,832 and there is no need to provide expressly
for the possibility.
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840 Prosecution and punishment of responsible State officials may be
relevant to reparation, especially satisfaction: see paragraph (5) of the
commentary to article 36.
841 See, e.g., the Principles of International Law recognized in the
Charter of the Nürnberg Tribunal and in the Judgment of the Tribunal,
Principle III (footnote 836 above), p. 375; and article 27 of the Rome
Statute of the International Criminal Court.

(4) Article 58 reflects this situation, making it clear that
the articles do not address the question of the individual
responsibility under international law of any person acting
on behalf of a State. The term “individual responsibility”
has acquired an accepted meaning in the light of the Rome
Statute and other instruments; it refers to the responsibility of individual persons, including State officials, under
certain rules of international law for conduct such as genocide, war crimes and crimes against humanity.

Article 59. Charter of the United Nations
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842 Questions of Interpretation and Application of the 1971
Montreal Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Provisional
Measures, Order of 14 April 1992, I.C.J. Reports 1992, p. 3; (Libyan
Arab Jamahiriya v. United States of America), ibid., p. 114.

(2) Article 59 accordingly provides that the articles cannot affect and are without prejudice to the Charter of the
United Nations. The articles are in all respects to be interpreted in conformity with the Charter.

(1) In accordance with Article 103 of the Charter of the
United Nations, “[i]n the event of a conflict between the
obligations of the Members of the United Nations under the present Charter and their obligations under any
other international agreement, their obligations under the
present Charter shall prevail”. The focus of Article 103 is
on treaty obligations inconsistent with obligations arising
under the Charter. But such conflicts can have an incidence on issues dealt with in the articles, as for example
in the Lockerbie cases.842 More generally, the competent
organs of the United Nations have often recommended or
required that compensation be paid following conduct by
a State characterized as a breach of its international obligations, and article 103 may have a role to play in such
cases.

Commentary

These articles are without prejudice to the Charter
of the United Nations.

State responsibility

State is not exempted from its own responsibility for internationally wrongful conduct by the prosecution and punishment of the State officials who carried it out.840 Nor
may those officials hide behind the State in respect of
their own responsibility for conduct of theirs which is contrary to rules of international law which are applicable to
them. The former principle is reflected, for example, in article 25, paragraph 4, of the Rome Statute of the International Criminal Court, which provides that: “[n]o provision in this Statute relating to individual criminal responsibility shall affect the responsibility of States under
international law.” The latter is reflected, for example, in
the well-established principle that official position does
not excuse a person from individual criminal responsibility under international law.841
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NOTE

(2) The concept of prevention has assumed great significance and topicality. The emphasis upon the duty to
prevent as opposed to the obligation to repair, remedy
or compensate has several important aspects. Prevention
should be a preferred policy because compensation in
case of harm often cannot restore the situation prevailing prior to the event or accident. Discharge of the duty
of prevention or due diligence is all the more required as
knowledge regarding the operation of hazardous activities, materials used and the process of managing them and
the risks involved is steadily growing. From a legal point
of view, the enhanced ability to trace the chain of causation, i.e. the physical link between the cause (activity) and
the effect (harm), and even the several intermediate links

(1) The articles deal with the concept of prevention in
the context of authorization and regulation of hazardous
activities which pose a significant risk of transboundary
harm. Prevention in this sense, as a procedure or as a duty,
deals with the phase prior to the situation where significant harm or damage might actually occur, requiring States
concerned to invoke remedial or compensatory measures,
which often involve issues concerning liability.

General commentary

PREVENTION OF TRANSBOUNDARY HARM
FROM HAZARDOUS ACTIVITIES

98. The text of the draft articles adopted by the Commission at its fifty-third session with commentaries thereto is
reproduced below.

WITH COMMENTARIES THERETO

2. TEXT OF THE DRAFT ARTICLES

6. The Commission shall adopt its report by a majority vote,
unless it is a single-member Commission, and shall submit that
report to the parties to the dispute setting forth its findings and
recommendations, which the parties to the dispute shall consider
in good faith.

5. If the members nominated by the parties to the dispute
are unable to agree on a Chairperson within three months of the
request for the establishment of the Commission, any party to the
dispute may request the Secretary-General of the United Nations
to appoint the Chairperson who shall not have the nationality of
any of the parties to the dispute. If one of the parties to the dispute
fails to nominate a member within three months of the initial request pursuant to paragraph 2, any other party to the dispute may
request the Secretary-General of the United Nations to appoint a
person who shall not have the nationality of any of the parties to the
dispute. The person so appointed shall constitute a single-member
Commission.

4. If more than one State is involved on one side of the dispute
and those States do not agree on a common member of the Commission and each of them nominates a member, the other party to
the dispute has the right to nominate an equal number of members
of the Commission.

3. The Fact-finding Commission shall be composed of one
member nominated by each party to the dispute and in addition a
member not having the nationality of any of the parties to the dispute chosen by the nominated members who shall serve as Chairperson.

857 Report of the United Nations Conference on Environment and
Development, Rio de Janeiro, 3–14 June 1992 (United Nations publication, Sales No. E.93.I.8 and corrigenda), vol. I: Resolutions adopted
by the Conference, resolution 1, annex I.
858 Legality of the Threat or Use of Nuclear Weapons (see footnote
54 above), pp. 241–242, para. 29; see also A/51/218, annex.
859 Environmental Protection and Sustainable Development: Legal
Principles and Recommendations (London, Graham and Trotman/
Martinus Nijhoff, 1987), p. 75, adopted by the Experts Group. It was
also noted that the duty not to cause substantial harm could be deduced
from the non-treaty-based practice of States, and from the statements
made by States individually and/or collectively. See J. G. Lammers,
Pollution of International Watercourses (The Hague, Martinus Nijhoff,
1984), pp. 346–347 and 374–376.
860 Trail Smelter (see footnote 253 above), pp. 1905 et seq.
861 Report of the United Nations Conference on the Human Environment, Stockholm, 5–16 June 1972 (United Nations publication,
Sales No. E.73.II.A.14 and corrigendum), part one, chap. I.
862 UNEP, Environmental Law: Guidelines and Principles, No. 2,
Shared Natural Resources (Nairobi, 1978), p. 2. The principles are re-

(c) endanger the health of the population of another State.862

(b) threaten the conservation of a shared renewable resource;

(a) cause damage to the environment which could have repercussions on the utilization of the resource by another sharing State;

avoid to the maximum extent possible and ... reduce to the minimum
extent possible the adverse environmental effects beyond its jurisdiction of the utilization of a shared natural resource so as to protect the
environment, in particular when such utilization might:

(4) The issue of prevention, therefore, has rightly been
stressed by the Experts Group on Environmental Law of
the World Commission on Environment and Development
(Brundtland Commission). Article 10 recommended by
the Group in respect of transboundary natural resources
and environmental interferences thus reads: “States shall,
without prejudice to the principles laid down in articles 11
and 12, prevent or abate any transboundary environmental
interference or a significant risk thereof which causes substantial harm—i.e. harm which is not minor or insignificant.”859 It must be further noted that the well-established
principle of prevention was highlighted in the arbitral
award in the Trail Smelter case860 and was reiterated not
only in principle 21 of the Declaration of the United Nations Conference on the Human Environment (Stockholm
Declaration)861 and principle 2 of the Rio Declaration,
but also in General Assembly resolution 2995 (XXVII) of
15 December 1972 on cooperation between States in the
field of the environment. This principle is also reflected in
principle 3 of the Principles of conduct in the field of the
environment for the guidance of States in the conservation
and harmonious utilization of natural resources shared by
two or more States, adopted by the Governing Council of
UNEP in 1978, which provided that States must:

(3) Prevention of transboundary harm arising from hazardous activities is an objective well emphasized by principle 2 of the Rio Declaration on Environment and Development (Rio Declaration)857 and confirmed by ICJ in its
advisory opinion on the Legality of the Threat or Use of
Nuclear Weapons858 as now forming part of the corpus of
international law.

in such a chain of causation, makes it also imperative for
operators of hazardous activities to take all steps necessary to prevent harm. In any event, prevention as a policy
is better than cure.
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dispute shall, at the request of any of them, have recourse to the
establishment of an impartial fact-finding commission.
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produced in ILM, vol. 17, No. 5 (September 1978), p. 1098. See also
decision 6/14 of 19 May 1978 of the Governing Council of UNEP,
Official Records of the General Assembly, Thirty-third Session, Supplement No. 25 (A/33/25), annex I. For a mention of other sources where
the principle of prevention is reflected, see Environmental Protection
and Sustainable Development … (footnote 859 above), pp. 75–80.
863 For a collection of treaties arranged according to the area or
sector of the environment covered and protection offered against particular threats, see E. Brown Weiss, D. B. Magraw and P. C. Szasz,
International Environmental Law: Basic Instruments and References
(Dobbs Ferry, N.Y., Transnational, 1992); P. Sands, Principles of International Environmental Law, vol. 1: Frameworks, Standards and
Implementation (Manchester University Press, 1995); L. Boisson de
Chazournes, R. Desgagné and C. Romano, Protection internationale de
l’environnement: recueil d’instruments juridiques (Paris, Pedone, 1998);
C. Dommen and P. Cullet, eds., Droit international de l’environnement.
Textes de base et références (London, Kluwer, 1998); M. Prieur and S.
Doumbé-Billé, eds., Recueil francophone des textes internationaux en
droit de l’environnement (Brussels, Bruylant, 1998); A. E. Boyle and
D. Freestone, eds., International Law and Sustainable Development:
Past Achievements and Future Challenges (Oxford University Press,
1999); F. L. Morrison and R. Wolfrum, eds., International, Regional
and National Environmental Law (The Hague, Kluwer, 2000); and
P. W. Birnie and A. E. Boyle, International Law and the Environment,
2nd ed. (Oxford University Press, 2002) (forthcoming).

(1) The preamble sets out the general context in which
the topic of prevention is elaborated, keeping in view the
mandate given to the Commission to codify and develop
international law. Activities covered under the present
topic of prevention require States to engage in cooperation and accommodation in their mutual interest. States

Commentary

Have agreed as follows:

Recognizing the importance of promoting international cooperation,

Recalling the Rio Declaration on Environment and
Development of 13 June 1992,

Bearing also in mind that the freedom of States to
carry on or permit activities in their territory or otherwise under their jurisdiction or control is not unlimited,

Bearing in mind the principle of permanent sovereignty of States over the natural resources within their
territory or otherwise under their jurisdiction or control,

Having in mind Article 13, paragraph 1 (a), of the
Charter of the United Nations, which provides that
the General Assembly shall initiate studies and make
recommendations for the purpose of encouraging the
progressive development of international law and its
codification,

The States Parties,

Preamble

(5) Prevention of transboundary harm to the environment, persons and property has been accepted as an important principle in many multilateral treaties concerning
protection of the environment, nuclear accidents, space
objects, international watercourses, management of hazardous wastes and prevention of marine pollution.863
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(4) It is, however, felt that specification of a list of activities in an annex to the articles is not without problems
and functionally not essential. Any such list of activities
is likely to be under inclusion and could become quickly

(3) Suggestions have been made at different stages of
the evolution of the present articles to specify a list of
activities in an annex to the present articles with an option
to make additions or deletions to such a list in the future as
appropriate. States could also be given the option to add to
or delete from the list items which they may include in any
national legislation aimed at implementing the obligations
of prevention.

(2) Any activity which involves the risk of causing significant transboundary harm through the physical consequences is within the scope of the articles. Different types
of activities could be envisaged under this category. As the
title of the proposed articles indicates, any hazardous and
by inference any ultrahazardous activity which involves a
risk of significant transboundary harm is covered. An ultrahazardous activity is perceived to be an activity with a
danger that is rarely expected to materialize but might assume, on that rare occasion, grave (more than significant,
serious or substantial) proportions.

(1) Article 1 limits the scope of the articles to activities
not prohibited by international law and which involve a
risk of causing significant transboundary harm through
their physical consequences. Subparagraph (d) of article
2 further limits the scope of the articles to those activities
carried out in the territory or otherwise under the jurisdiction or control of a State.

Commentary

The present articles apply to activities not prohibited by international law which involve a risk of causing
significant transboundary harm through their physical consequences.

Article 1. Scope

(2) The prevention of transboundary harm from hazardous activities should also be seen in the context of the
general principles incorporated in the Rio Declaration and
other considerations that emphasize the close interrelationship between issues of environment and development.
A general reference in the fourth preambular paragraph to
the Rio Declaration indicates the importance of the interactive nature of all the principles contained therein. This
is without prejudice to highlighting specific principles of
the Rio Declaration, as appropriate, in the commentaries
to follow on particular articles.

are free to formulate necessary policies to develop their
natural resources and to carry out or authorize activities
in response to the needs of their populations. In so doing,
however, States have to ensure that such activities are carried out taking into account the interests of other States
and therefore the freedom they have within their own
jurisdiction is not unlimited.

International liability for injurious consequences arising out of acts not prohibited by international law

(6) The first criterion to define the scope of the articles
refers to “activities not prohibited by international law”.
This approach has been adopted in order to separate the
topic of international liability from the topic of State responsibility.865 The employment of this criterion is also
intended to allow a State likely to be affected by an activity involving the risk of causing significant transboundary
harm to demand from the State of origin compliance with
obligations of prevention although the activity itself is not
prohibited. In addition, an invocation of these articles by
a State likely to be affected is not a bar to a later claim
by that State that the activity in question is a prohibited
activity. Equally, it is to be understood that non-fulfilment
of the duty of prevention at any event of the minimization
of risk under the articles would not give rise to the implication that the activity itself is prohibited.866 However,
in such a case State responsibility could be engaged to
implement the obligations, including any civil responsbi-

(5) It may be further noted that it is always open to
States to specify activities coming within the scope of the
articles in any regional or bilateral agreements or to do so
in their national legislation regulating such activities and
implementing obligations of prevention.864 In any case,
the scope of the articles is clarified by the four different
criteria noted in the article.

864 For example, various conventions deal with the type of activities
which come under their scope: the Convention for the Prevention of
Marine Pollution from Land-based Sources; the Protocol for the Protection of the Mediterranean Sea against Pollution from Land-based
Sources; the Agreement for the Protection of the Rhine against Chemical Pollution; appendix I to the Convention on Environmental Impact
Assessment in a Transboundary Context, where a number of activities
such as the crude oil refineries, thermal power stations, installations to
produce enriched nuclear fuels, etc., are identified as possibly dangerous to the environment and requiring environmental impact assessment
under the Convention; the Convention on the Protection of the Marine
Environment of the Baltic Sea Area; the Convention on the Transboundary Effects of Industrial Accidents; annex II to the Convention on Civil
Liability for Damage Resulting from Activities Dangerous to the Environment, where activities such as the installations or sites for the partial
or complete disposal of solid, liquid or gaseous wastes by incineration
on land or at sea, installations or sites for thermal degradation of solid,
gaseous or liquid wastes under reduced oxygen supply, etc., have been
identified as dangerous activities; this Convention also has a list of
dangerous substances in annex I.
865 Yearbook ... 1977, vol. II (Part Two), p. 6, para. 17.
866 See M. B. Akehurst “International liability for injurious consequences arising out of acts not prohibited by international law”,
NYIL, 1985, vol. 16, pp. 3–16; A. E. Boyle, “State responsibility and
international liability for injurious consequences of acts not prohibited by international law: a necessary distinction?”, International and
Comparative Law Quarterly, vol. 39 (1990), pp. 1–26; K. Zemanek,
“State responsibility and liability”, Environmental Protection and International Law; W. Lang, H. Neuhold and K. Zemanek, eds. (London,
Graham and Trotman/Martinus Nijhoff, 1991), p. 197; and the second
report on international liability for injurious consequences arising out
of acts not prohibited by international law (prevention of transboundary damage from hazardous activities), by the Special Rapporteur,
Pemmaraju Sreenivasa Rao, Yearbook ... 1999, vol. II (Part One), document A/CN.4/501, paras. 35–37.
867 See P.-M. Dupuy, La responsabilité internationale des États
pour les dommages d’origine technologique et industrielle (Paris,
Pedone, 1976); Brownlie, System of the Law of Nations … (footnote 92
above); A. Rosas, “State responsibility and liability under civil liability
regimes”, Current International Law Issues: Nordic Perspectives
(Essays in honour of Jerzy Sztucki), O. Bring and S. Mahmoudi,
eds. (Dordrecht, Martinus Nijhoff, 1994), p. 161; and F. Bitar, Les
mouvements transfrontières de déchets dangereux selon la Convention
de Bâle: Étude des régimes de responsabilité (Paris, Pedone, 1997),
pp. 79–138. However, different standards of liability, burden of proof and
remedies apply to State responsibility and liability. See also P.-M. Dupuy,
“Où en est le droit international de l’environnement à la fin du siècle?”,
RGDIP, vol. 101, No. 4 (1997), pp. 873–903; T. A. Berwick, “Responsibility and liability for environmental damage: a roadmap for international
environmental regimes”, Georgetown International Environmental
Law Review, vol. 10, No. 2 (1998), pp. 257–267; and P.-M. Dupuy,
“À propos des mésaventures de la responsabilité internationale des États
dans ses rapports avec la protection internationale de l’environnement”,
Les hommes et l’environnement: quels droits pour le vingt-et-unième
siècle? Études en hommage à Alexandre Kiss, M. Prieur and C.
Lambrechts, eds. (Paris, Frison-Roche, 1998), pp. 269–282.
868 On the nature of the duty of engagement and the attainment of a
balance of interests involved, see the first report on prevention of transboundary damage from hazardous activities, by the Special Rapporteur, Pemmaraju Sreenivasa Rao, Yearbook ... 1998, vol. II (Part One),
document A/CN.4/487 and Add.1, paras. 43, 44, 54 and 55 (d).
869 See, for example, principle 21 of the Stockholm Declaration
(footnote 861 above); article 194, paragraph 2, of the United Nations
Convention on the Law of the Sea; principle 2 of the Rio Declaration
(footnote 857 above); and article 3 of the Convention on Biological
Diversity.

(8) For the purposes of these articles, territorial jurisdiction is the dominant criterion. Consequently, when an
activity covered by the present articles occurs within the
territory of a State, that State must comply with the obligations of prevention. “Territory” is, therefore, taken
as conclusive evidence of jurisdiction. Consequently, in
cases of competing jurisdictions over an activity covered
by these articles, the territorially based jurisdiction prevails. The Commission, however, is mindful of situations
where a State, under international law, has to accept limits
to its territorial jurisdiction in favour of another State. The
prime example of such a situation is innocent passage of a
foreign ship through the territorial sea. In such situations,
if the activity leading to significant transboundary harm

(7) The second criterion, found in the definition of the
State of origin in article 2, subparagraph (d), is that the activities to which preventive measures are applicable “are
planned or are carried out” in the territory or otherwise
under the jurisdiction or control of a State. Three concepts
are used in this criterion: “territory”, “jurisdiction” and
“control”. Even though the expression “jurisdiction or
control of a State” is a more commonly used formula in
some instruments,869 the Commission finds it useful to
mention also the concept of “territory” in order to emphasize the importance of the territorial link, when such a link
exists, between activities under these articles and a State.

ity or duty of the operator.867 The articles are primarily
concerned with the management of risk and emphasize
the duty of cooperation and consultation among all States
concerned. States likely to be affected are given the right
of engagement with the State of origin in designing and,
where appropriate, in the implementation of a system of
management of risk commonly shared between or among
them. The right thus envisaged in favour of the States likely to be affected however does not give them the right to
veto the activity or project itself.868
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dated from time to time in the light of fast evolving technology. Further, except for certain ultrahazardous activities which are mostly the subject of special regulation, e.g.
in the nuclear field or in the context of activities in outer
space, the risk that flows from an activity is primarily a
function of the particular application, the specific context
and the manner of operation. It is felt that a generic list
could not capture these elements.
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See footnote 176 above.

(13) The third criterion is that activities covered in these
articles must involve a “risk of causing significant transboundary harm”. The term is defined in article 2 (see
the commentary to article 2). The words “transboundary
harm” are intended to exclude activities which cause harm
only in the territory of the State within which the activity
is undertaken without the possibility of any harm to any
other State. For discussion of the term “significant”, see
the commentary to article 2.

The fact that South Africa no longer has any title to administer the Territory does not release it from its obligations and responsibilities under
international law towards other States in respect of the exercise of its
powers in relation to this Territory. Physical control of a territory, and
not sovereignty or legitimacy of title, is the basis of State liability for
acts affecting other States.870

(12) The function of the concept of “control” in international law is to attach certain legal consequences to a
State whose jurisdiction over certain activities or events
is not recognized by international law; it covers situations
in which a State is exercising de facto jurisdiction, even
though it lacks jurisdiction de jure, such as in cases of unlawful intervention, occupation and unlawful annexation.
Reference may be made, in this respect, to the advisory
opinion by ICJ in the Namibia case. In that advisory opinion, the Court, after holding South Africa responsible for
having created and maintained a situation which the Court
declared illegal and finding South Africa under an obligation to withdraw its administration from Namibia, nevertheless attached certain legal consequences to the de facto
control of South Africa over Namibia. The Court held:

(11) In cases of concurrent jurisdiction by more than one
State over the activities covered by these articles, States
shall individually and, when appropriate, jointly comply
with the provisions of these articles.

(10) Sometimes, because of the location of the activity,
there is no territorial link between a State and the activity
such as, for example, activities taking place in outer space
or on the high seas. The most common example is the jurisdiction of the flag State over a ship. The Geneva Conventions on the Law of the Sea and the United Nations
Convention on the Law of the Sea have covered many
jurisdictional capacities of the flag State.

(9) The concept of “territory” for the purposes of these
articles does not cover all cases where a State exercises
“jurisdiction” or “control”. The expression “jurisdiction”
of a State is intended to cover, in addition to the activities
being undertaken within the territory of a State, activities
over which, under international law, a State is authorized
to exercise its competence and authority. The Commission is aware that questions involving the determination
of jurisdiction are complex and sometimes constitute the
core of a dispute. This article certainly does not presume
to resolve all the questions of conflicts of jurisdiction.

emanates from the foreign ship, the flag State, and not the
territorial State, must comply with the provisions of the
present articles.
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(a) “Risk of causing significant transboundary
harm” includes risks taking the form of a high probability of causing significant transboundary harm and

For the purposes of the present articles:

Article 2. Use of terms

(17) The physical link must connect the activity with its
transboundary effects. This implies a connection of a very
specific type—a consequence which does or may arise out
of the very nature of the activity or situation in question.
That implies that the activities covered in these articles
must themselves have a physical quality, and the consequences must flow from that quality. Thus, the stockpiling of weapons does not entail the consequence that the
weapons stockpiled will be put to a belligerent use. Yet,
this stockpiling may be characterized as an activity which,
because of the explosive or incendiary properties of the
materials stored, entails an inherent risk of disastrous misadventure.

(16) The fourth criterion is that the significant transboundary harm must have been caused by the “physical consequences” of such activities. It was agreed by
the Commission that in order to bring this topic within a
manageable scope, it should exclude transboundary harm
which may be caused by State policies in monetary, socioeconomic or similar fields. The Commission feels that the
most effective way of limiting the scope of these articles is
by requiring that these activities should have transboundary physical consequences which, in turn, result in significant harm.

(15) In this context, it should be stressed that these articles as a whole have a continuing operation and effect, i.e.
unless otherwise stated, they apply to activities as carried
out from time to time. Thus, it is possible that an activity which in its inception did not involve any risk (in the
sense explained in paragraph (14)), might come to do so
as a result of some event or development. For example, a
perfectly safe reservoir may become dangerous as a result
of an earthquake, in which case the continued operation
of the reservoir would be an activity involving risk. Or
developments in scientific knowledge might reveal an inherent weakness in a structure or materials which carry a
risk of failure or collapse, in which case again the present
articles might come to apply to the activity concerned in
accordance with their terms.

(14) As to the element of “risk”, this is by definition
concerned with future possibilities, and thus implies some
element of assessment or appreciation of risk. The mere
fact that harm eventually results from an activity does
not mean that the activity involved a risk, if no properly
informed observer was or could have been aware of that
risk at the time the activity was carried out. On the other
hand, an activity may involve a risk of causing significant
transboundary harm even though those responsible for
carrying out the activity underestimated the risk or were
even unaware of it. The notion of risk is thus to be taken
objectively, as denoting an appreciation of possible harm
resulting from an activity which a properly informed
observer had or ought to have had.

International liability for injurious consequences arising out of acts not prohibited by international law

(1) Subparagraph (a) defines the concept of “risk of
causing significant transboundary harm” as encompassing a low probability of causing disastrous transboundary
harm or a high probability of causing significant transboundary harm. The Commission feels that instead of defining separately the concept of “risk” and then “harm”,
it is more appropriate to define the expression of “risk of
causing significant transboundary harm” because of the
interrelationship between “risk” and “harm” and the relationship between them and the adjective “significant”.

Commentary

(f) “States concerned” means the State of origin
and the State likely to be affected.

(e) “State likely to be affected” means the State or
States in the territory of which there is the risk of significant transboundary harm or which have jurisdiction or control over any other place where there is such
a risk;

(d) “State of origin” means the State in the territory or otherwise under the jurisdiction or control of
which the activities referred to in article 1 are planned
or are carried out;

(c) “Transboundary harm” means harm caused in
the territory of or in other places under the jurisdiction or control of a State other than the State of origin,
whether or not the States concerned share a common
border;

(b) “Harm” means harm caused to persons, property or the environment;

871 United Nations publication, Sales No. E.90.II.E.28. See also G.
Handl, Grenzüberschreitendes nukleares Risiko und völkerrechtlicher
Schutzanspruch (Berlin, Duncker und Humblot, 1992), pp. 15–20.

(3) The definition in the preceding paragraph allows for
a spectrum of relationships between “risk” and “harm”,
all of which would reach the level of “significant”.

(2) For the purposes of these articles, “risk of causing
significant transboundary harm” refers to the combined
effect of the probability of occurrence of an accident and
the magnitude of its injurious impact. It is, therefore,
the combined effect of “risk” and “harm” which sets the
threshold. In this respect inspiration is drawn from the
Code of Conduct on Accidental Pollution of Transboundary Inland Waters,871 adopted by ECE in 1990. Under section I, subparagraph (f), of the Code of Conduct, “‘risk’
means the combined effect of the probability of occurrence of an undesirable event and its magnitude”. A definition based on the combined effect of “risk” and “harm”
is more appropriate for these articles, and the combined
effect should reach a level that is deemed significant. The
obligations of prevention imposed on States are thus not
only reasonable but also sufficiently limited so as not to
impose such obligations in respect of virtually any activity. The purpose is to strike a balance between the interests
of the States concerned.
873

See footnote 253 above.
Lake Lanoux case, UNRIAA, vol. XII (Sales No. 63.V.3),
p. 281.
874 See, for example, article 4, paragraph 2, of the Convention on
the Regulation of Antarctic Mineral Resource Activities; articles 2,
paragraphs 1 and 2, of the Convention on Environmental Impact Assessment in a Transboundary Context; section I, subparagraph (b), of
the Code of Conduct on Accidental Pollution of Transboundary Inland
Waters (footnote 871 above); and article 7 of the Convention on the Law
of the Non-navigational Uses of International Watercourses.
875 See, for example, article 5 of the draft convention on industrial
and agricultural uses of international rivers and lakes, prepared by
the Inter-American Juridical Committee in 1965 (OAS, Ríos y lagos
internacionales (utilización para fines agrícolas e industriales), 4th ed.
rev. (OEA/Ser.1/VI, CIJ-75 Rev.2) (Washington, D.C., 1971), p. 132);
article X of the Helsinki Rules on the Uses of the Waters of International Rivers (International Law Association, Report of the Fifty-second
Conference, Helsinki, 1966 (London, 1967), p. 496); paragraphs 1 and
2 of General Assembly resolution 2995 (XXVII) of 15 December 1972
concerning cooperation between States in the field of the environment;
paragraph 6 of the annex to OECD Council recommendation C(74)224
of 14 November 1974 on Principles concerning transfrontier pollution
(OECD, OECD and the Environment (Paris, 1986), p. 142, reprinted
in ILM, vol. 14, No. 1 (January 1975), p. 246); the Memorandum of
Intent Concerning Transboundary Air Pollution, between the Government of the United States and the Government of Canada, of 5 August
1980 (United Nations, Treaty Series, vol. 1274, No. 21009, p. 235)
and article 7 of the Agreement between the United States of America
and the United Mexican States on Cooperation for the Protection and

872

(6) The idea of a threshold is reflected in the Trail Smelter
award, which used the words “serious consequence[s]”,872
as well as in the Lake Lanoux award, which relied on the
concept “seriously” (gravement).873 A number of conventions have also used “significant”, “serious” or “substantial” as the threshold.874 “Significant” has also been used
in other legal instruments and domestic law.875

(5) The ecological unity of the planet does not correspond to political boundaries. In carrying out lawful
activities within their own territories, States have impacts
on each other. These mutual impacts, so long as they have
not reached the level of “significant”, are considered
tolerable.

(4) The term “significant” is not without ambiguity and
a determination has to be made in each specific case. It involves more factual considerations than legal determination. It is to be understood that “significant” is something
more than “detectable” but need not be at the level of
“serious” or “substantial”. The harm must lead to a real
detrimental effect on matters such as, for example, human
health, industry, property, environment or agriculture in
other States. Such detrimental effects must be susceptible
of being measured by factual and objective standards.

The definition refers to two types of activities under these
articles. One is where there is a low probability of causing disastrous harm. This is normally the characteristic
of ultrahazardous activities. The other one is where there
is a high probability of causing significant harm. This
includes activities which have a high probability of causing harm which, while not disastrous, is still significant.
But it would exclude activities where there is a very low
probability of causing significant transboundary harm.
The word “includes” is intended to highlight the intention
that the definition is providing a spectrum within which
the activities under these articles will fall.

Report of the International Law Commission on the work of its fifty-third session

a low probability of causing disastrous transboundary
harm;
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Improvement of the Environment in the Border Area, of 14 August
1983 (reprinted in ILM, vol. 22, No. 5 (September 1983), p. 1025). The
United States has also used the word “significant” in its domestic law
dealing with environmental issues; see Restatement of the Law Third,
Restatement of the Law, The Foreign Relations Law of the United States
(St. Paul, Minn., American Law Institute Publishers, 1987), vol. 2,
pp. 111–112.
876 See paragraphs (7) to (12) of the commentary to article 1.

(12) In subparagraph (f), the term “States concerned”
refers to both the State of origin and the State likely to be
affected to which some of the articles refer together.

(11) In subparagraph (e), the term “State likely to be
affected” is defined to mean the State on whose territory or in other places under whose jurisdiction or control
there is the risk of significant transboundary harm. There
may be more than one such State likely to be affected in
relation to any given activity.

(10) In subparagraph (d), the term “State of origin” is
introduced to refer to the State in the territory or otherwise under the jurisdiction or control of which the activities referred to in article 1 are carried out.876

(9) Subparagraph (c) defines “transboundary harm” as
meaning harm caused in the territory of or in other places
under the jurisdiction or control of a State other than the
State of origin, whether or not the States concerned share
a common border. This definition includes, in addition to
a typical scenario of an activity within a State with injurious effects on another State, activities conducted under
the jurisdiction or control of a State, for example, on the
high seas, with effects on the territory of another State
or in places under its jurisdiction or control. It includes,
for example, injurious impacts on ships or platforms of
other States on the high seas as well. It will also include
activities conducted in the territory of a State with injurious consequences on, for example, the ships or platforms
of another State on the high seas. The Commission cannot forecast all the possible future forms of “transboundary harm”. However, it makes clear that the intention is
to be able to draw a line and clearly distinguish a State
under whose jurisdiction and control an activity covered
by these articles is conducted from a State which has suffered the injurious impact.

(8) Subparagraph (b) is self-explanatory in that “harm”
for the purpose of the present articles would cover harm
caused to persons, property or the environment.

(7) The term “significant”, while determined by factual
and objective criteria, also involves a value determination which depends on the circumstances of a particular
case and the period in which such determination is made.
For instance, a particular deprivation at a particular time
might not be considered “significant” because at that specific time scientific knowledge or human appreciation
for a particular resource had not reached a point at which
much value was ascribed to that particular resource. But
some time later that view might change and the same
harm might then be considered “significant”.
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877 See footnote 861 above. See also the Rio Declaration (footnote
857 above).

(5) As a general principle, the obligation in article 3 to
prevent significant transboundary harm or minimize the
risk thereof applies only to activities which involve a risk
of causing significant transboundary harm, as those terms
are defined in article 2. In general, in the context of prevention, a State of origin does not bear the risk of unforeseeable consequences to States likely to be affected by
activities within the scope of these articles. On the other
hand, the obligation to “take all appropriate measures” to
prevent harm, or to minimize the risk thereof, cannot be

(4) The present article is in the nature of a statement of
principle. It provides that States shall take all appropriate
measures to prevent significant transboundary harm or at
any event minimize the risk thereof. The phrase “all appropriate measures” refers to all those specific actions and
steps that are specified in the articles on prevention and
minimization of transboundary harm. Article 3 is complementary to articles 9 and 10 and together they constitute a harmonious ensemble. In addition, it imposes an
obligation on the State of origin to adopt and implement
national legislation incorporating accepted international
standards. These standards would constitute a necessary
reference point to determine whether measures adopted
are suitable.

(3) This article, together with article 4, provides the
basic foundation for the articles on prevention. The articles set out the more specific obligations of States to
prevent significant transboundary harm or at any event to
minimize the risk thereof. The article thus emphasizes the
primary duty of the State of origin to prevent significant
transboundary harm; and only in case this is not fully possible it should exert its best efforts to minimize the risk
thereof. The phrase “at any event” is intended to express
priority in favour of the duty of prevention. The word
“minimize” should be understood in this context as meaning to pursue the aim of reducing to the lowest point the
possibility of harm.

(2) However, the limitations on the freedom of States
reflected in principle 21 are made more specific in article
3 and subsequent articles.

States have, in accordance with the Charter of the United Nations
and the principles of international law, the sovereign right to exploit
their own natural resources pursuant to their own environmental policies, and the responsibility to ensure that activities within their jurisdiction or control do not cause damage to the environment of other States
or of areas beyond the limits of national jurisdiction.

(1) Article 3 is based on the fundamental principle sic
utere tuo ut alienum non laedas, which is reflected in
principle 21 of the Stockholm Declaration,877 reading:

Commentary

The State of origin shall take all appropriate measures to prevent significant transboundary harm or at
any event to minimize the risk thereof.

Article 3. Prevention

International liability for injurious consequences arising out of acts not prohibited by international law

See article 5 and commentary.
879 For a similar observation, see paragraph (4) of the commentary
to article 7 of the draft articles on the law of the non-navigational uses
of international watercourses adopted by the Commission on second
reading, Yearbook … 1994, vol. II (Part Two), p. 103. As to the lack
of scientific information, see A. Epiney and M. Scheyli, Strukturprinzipien des Umweltvölkerrechts (Baden-Baden, Nomos-Verlagsgesellschaft, 1998), pp. 126–140.
880 See, for example, article 194, paragraph 1, of the United Nations
Convention on the Law of the Sea; articles I and II and article VII, paragraph 2, of the Convention on the Prevention of Marine Pollution by
Dumping of Wastes and Other Matter; article 2 of the Vienna Convention for the Protection of the Ozone Layer; article 7, paragraph 5, of the
Convention on the Regulation of Antarctic Mineral Resource Activities; article 2, paragraph 1, of the Convention on Environmental Impact
Assessment in a Transboundary Context; and article 2, paragraph 1,
of the Convention on the Protection and Use of Transboundary Watercourses and International Lakes.
881 See principle 21 of the World Charter for Nature (General
Assembly resolution 37/7 of 28 October 1982, annex); and principle VI
of the draft principles of conduct for the guidance of States concerning weather modification, prepared by WMO and UNEP (M. L. Nash,
Digest of United States Practice in International Law (Washington,
D.C., United States Government Printing Office, 1978), p. 1205).
882 See The New York Times, 11, 12 and 13 November 1986,
pp. A1, A8 and A3, respectively. See also A. C. Kiss, “‘Tchernobâle’
ou la pollution accidentelle du Rhin par les produits chimiques”,
Annuaire français de droit international, vol. 33 (1987), pp. 719–727.

878

(8) An obligation of due diligence as the standard basis
for the protection of the environment from harm can be
deduced from a number of international conventions880 as
well as from the resolutions and reports of international
conferences and organizations.881 The obligation of due
diligence was discussed in a dispute which arose in 1986
between Germany and Switzerland relating to the pollution of the Rhine by Sandoz. The Swiss Government
acknowledged responsibility for lack of due diligence in
preventing the accident through adequate regulation of its
pharmaceutical industries.882

(7) The obligation of the State of origin to take preventive or minimization measures is one of due diligence. It
is the conduct of the State of origin that will determine
whether the State has complied with its obligation under
the present articles. The duty of due diligence involved,
however, is not intended to guarantee that significant harm
be totally prevented, if it is not possible to do so. In that
eventuality, the State of origin is required, as noted above,
to exert its best possible efforts to minimize the risk. In
this sense, it does not guarantee that the harm would not
occur.879

(6) This article, then, sets up the principle of prevention
that concerns every State in relation to activities covered
by article 1. The modalities whereby the State of origin
may discharge the obligations of prevention which have
been established include, for example, legislative, administrative or other action necessary for enforcing the laws,
administrative decisions and policies which the State of
origin has adopted.878

883

“Alabama” (see footnote 87 above), pp. 572–573.
884 Ibid., p. 612.
885 Ibid., p. 613.

(12) It is also necessary in this connection to note principle 11 of the Rio Declaration, which states:

(11) The standard of due diligence against which the
conduct of the State of origin should be examined is that
which is generally considered to be appropriate and proportional to the degree of risk of transboundary harm
in the particular instance. For example, activities which
may be considered ultrahazardous require a much higher
standard of care in designing policies and a much higher
degree of vigour on the part of the State to enforce them.
Issues such as the size of the operation; its location, special climate conditions, materials used in the activity, and
whether the conclusions drawn from the application of
these factors in a specific case are reasonable, are among
the factors to be considered in determining the due diligence requirement in each instance. What would be considered a reasonable standard of care or due diligence may
change with time; what might be considered an appropriate and reasonable procedure, standard or rule at one point
in time may not be considered as such at some point in the
future. Hence, due diligence in ensuring safety requires a
State to keep abreast of technological changes and scientific developments.

(10) In the context of the present articles, due diligence
is manifested in reasonable efforts by a State to inform
itself of factual and legal components that relate foreseeably to a contemplated procedure and to take appropriate measures, in timely fashion, to address them. Thus,
States are under an obligation to take unilateral measures
to prevent significant transboundary harm or at any event
to minimize the risk thereof arising out of activities within
the scope of article 1. Such measures include, first, formulating policies designed to prevent significant transboundary harm or to minimize the risk thereof and, secondly,
implementing those policies. Such policies are expressed
in legislation and administrative regulations and implemented through various enforcement mechanisms.

[the] British case seemed also to narrow the international duties of a
Government to the exercise of the restraining powers conferred upon it
by municipal law, and to overlook the obligation of the neutral to amend
its laws when they were insufficient.885

The United Kingdom defined due diligence as “such care
as Governments ordinarily employ in their domestic concerns”.884 The tribunal seemed to have been persuaded
by the broader definition of the standard of due diligence
presented by the United States and expressed concern
about the “national standard” of due diligence presented
by the United Kingdom. The tribunal stated that:

[A] diligence proportioned to the magnitude of the subject and to
the dignity and strength of the power which is to exercise it; a diligence
which shall, by the use of active vigilance, and of all the other means in
the power of the neutral, through all stages of the transaction, prevent
its soil from being violated; a diligence that shall in like manner deter
designing men from committing acts of war upon the soil of the neutral
against its will.883

(9) In the “Alabama” case, the tribunal examined two
different definitions of due diligence submitted by the
parties. The United States defined due diligence as:

Report of the International Law Commission on the work of its fifty-third session

confined to activities which are already properly appreciated as involving such a risk. The obligation extends to
taking appropriate measures to identify activities which
involve such a risk, and this obligation is of a continuing
character.
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887

See footnote 857 above.
See footnote 861 above.
See A. C. Kiss and S. Doumbé-Billé, “La Conférence des Nations
Unies sur l’environnement et le développement (Rio de Janeiro, 3–14
June 1992)”, Annuaire français de droit international, vol. 38 (1992),
pp. 823–843; M. Kamto, “Les nouveaux principes du droit international
de l’environnement”, Revue juridique de l’environnement, vol. 1 (1993),

886

(17) The main elements of the obligation of due diligence involved in the duty of prevention could be thus
stated: the degree of care in question is that expected of
a good Government. It should possess a legal system and
sufficient resources to maintain an adequate administrative apparatus to control and monitor the activities. It is,
however, understood that the degree of care expected of
a State with a well-developed economy and human and
material resources and with highly evolved systems and
structures of governance is different from States which
are not so well placed.888 Even in the latter case, vigi-

(16) States are engaged in continuously evolving mutually beneficial schemes in the areas of capacity-building,
transfer of technology and financial resources. Such efforts are recognized to be in the common interest of all
States in developing uniform international standards regulating and implementing the duty of prevention.

(15) The operator of the activity is expected to bear the
costs of prevention to the extent that he is responsible
for the operation. The State of origin is also expected to
undertake the necessary expenditure to put in place the
administrative, financial and monitoring mechanisms
referred to in article 5.

(14) Article 3 imposes on the State a duty to take all
necessary measures to prevent significant transboundary
harm or at any event to minimize the risk thereof. This
could involve, inter alia, taking such measures as are appropriate by way of abundant caution, even if full scientific certainty does not exist, to avoid or prevent serious or
irreversible damage. This is well articulated in principle
15 of the Rio Declaration and is subject to the capacity
of States concerned (see paragraphs (5) to (8) of the commentary to article 10). An efficient implementation of the
duty of prevention may well require upgrading the input
of technology in the activity as well as the allocation of
adequate financial and manpower resources with necessary training for the management and monitoring of the
activity.

(13) Similar language is found in principle 23 of the
Stockholm Declaration. That principle, however, specifies
that such domestic standards are “[w]ithout prejudice to
such criteria as may be agreed upon by the international
community”.887 The economic level of States is one of the
factors to be taken into account in determining whether
a State has complied with its obligation of due diligence.
But a State’s economic level cannot be used to dispense
the State from its obligation under the present articles.

States shall enact effective environmental legislation. Environmental
standards, management objectives and priorities should reflect the environmental and developmental context to which they apply. Standards
applied by some countries may be inappropriate and of unwarranted
economic and social cost to other countries, in particular developing
countries.886
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pp. 11–21; and R. Lefeber, Transboundary Environmental Interference
and the Origin of State Liability (The Hague, Kluwer, 1996), p. 65.
889 See the observation of Max Huber in the British Claims in the
Spanish Zone of Morocco case (footnote 44 above), p. 644.
890 See footnote 196 above.

(2) The article requires States concerned to cooperate
in good faith. Paragraph 2 of Article 2 of the Charter of
the United Nations provides that all Members “shall fulfil in good faith the obligations assumed by them in accordance with the present Charter”. The 1969 and 1978
Vienna Conventions declare in their preambles that the
principle of good faith is universally recognized. In addition, article 26 and article 31, paragraph 1, of the 1969
Vienna Convention acknowledge the essential place of
this principle in the law of treaties. The decision of ICJ in
the Nuclear Tests case touches upon the scope of the application of good faith. In that case, the Court proclaimed
that “[o]ne of the basic principles governing the creation and performance of legal obligations, whatever their
source, is the principle of good faith”.890 This dictum of
the Court implies that good faith applies also to unilateral

(1) The principle of cooperation between States is essential in designing and implementing effective policies
to prevent significant transboundary harm or at any event
to minimize the risk thereof. The requirement of cooperation of States extends to all phases of planning and of implementation. Principle 24 of the Stockholm Declaration
and principle 7 of the Rio Declaration recognize cooperation as an essential element in any effective planning for
the protection of the environment. More specific forms of
cooperation are stipulated in subsequent articles. They envisage the participation of the State likely to be affected in
any preventive action, which is indispensable to enhance
the effectiveness of any such action. The latter State may
know better than anybody else, for instance, which features of the activity in question may be more damaging to
it, or which zones of its territory close to the border may
be more affected by the transboundary effects of the activity, such as a specially vulnerable ecosystem.

Commentary

States concerned shall cooperate in good faith and,
as necessary, seek the assistance of one or more competent international organizations in preventing significant transboundary harm or at any event in minimizing the risk thereof.

Article 4. Cooperation

(18) The required degree of care is proportional to
the degree of hazard involved. The degree of harm itself should be foreseeable and the State must know or
should have known that the given activity has the risk of
significant harm. The higher the degree of inadmissible
harm, the greater would be the duty of care required to
prevent it.

lance, employment of infrastructure and monitoring of
hazardous activities in the territory of the State, which is a
natural attribute of any Government, are expected.889

International liability for injurious consequences arising out of acts not prohibited by international law

(5) The article provides that States shall “as necessary”
seek the assistance of one or more international organizations in performing their preventive obligations as set out
in these articles. States shall do so only when it is deemed
necessary. The words “as necessary” are intended to take
account of a number of possibilities: First, assistance from
international organizations may not be necessary in every
case. For example, the State of origin or the States likely to
be affected may, themselves, be technologically advanced
and have the necessary technical capability. Secondly, the
term “international organization” is intended to refer to
organizations that are competent and in a position to assist in such matters. Thirdly, even if there are competent
international organizations, they could extend necessary
assistance only in accordance with their constitutions.
In any case, the article does not purport to create any obligation for international organizations to respond to requests for assistance independent of its own constitutional
requirements.

(4) The words “States concerned” refer to the State of
origin and the State or States likely to be affected. While
other States in a position to contribute to the goals of these
articles are encouraged to cooperate, no legal obligations
are imposed upon them to do so.

(3) The arbitration tribunal, established in 1985 between
Canada and France in the La Bretagne case, held that the
principle of good faith was among the elements that afforded a sufficient guarantee against any risk of a party
exercising its rights abusively.893

894 This article is similar to article 2, paragraph 2, of the Convention on Environmental Impact Assessment in a Transboundary Context,
which reads: “Each Party shall take the necessary legal, administrative or other measures to implement the provisions of this Convention,
including, with respect to proposed activities listed in appendix I that
are likely to cause significant adverse transboundary impact, the establishment of an environmental impact assessment procedure that permits public participation and preparation of the environmental impact
assessment documentation described in appendix II.”

(a) any activity within the scope of the present articles carried out in its territory or otherwise under its
jurisdiction or control;

States concerned shall take the necessary legislative,
administrative or other action including the establishment of suitable monitoring mechanisms to implement
the provisions of the present articles.

891 M. Virally, “Review essay: good faith in public international law”,
AJIL, vol. 77, No. 1 (1983), p. 130.
892 See R. Rosenstock, “The declaration of principles of international law concerning friendly relations: a survey”, AJIL, vol. 65 (1971),
p. 734; see, more generally, R. Kolb, La bonne foi en droit international
public: contribution à l’étude des principes généraux de droit (Paris,
Presses Universitaires de France, 2000).
893 ILR, vol. 82 (1990), p. 614.

1. The State of origin shall require its prior
authorization for:

Article 6. Authorization

(4) The action referred to in article 5 may appropriately
be taken in advance. Thus, States may establish a suitable
monitoring mechanism before the activity in question is
approved or instituted.

Article 5. Implementation

(6) Requests for assistance from international organizations may be made by one or more States concerned. The
principle of cooperation means that it is preferable that
such requests be made by all States concerned. The fact,
however, that all States concerned do not seek necessary
assistance does not free individual States from the obligation to seek assistance. Of course, the response and type
of involvement of an international organization in cases
in which the request has been lodged by only one State
will depend, for instance, on the nature of the request,
the type of assistance involved and the place where the
international organization would have to perform such
assistance.

(3) To say that States must take the necessary measures
does not mean that they must themselves get involved in
operational issues relating to the activities to which article 1 applies. Where these activities are conducted by
private persons or enterprises, the obligation of the State
is limited to establishing the appropriate regulatory framework and applying it in accordance with these articles. The
application of that regulatory framework in the given case
will then be a matter of ordinary administration or, in the
case of disputes, for the relevant courts or tribunals, aided
by the principle of non-discrimination contained in article 15.

(2) The measures referred to in this article include, for
example, the opportunity available to persons concerned
to make representations and the establishment of quasijudicial procedures. The use of the term “other action” is
intended to cover the variety of ways and means by which
States could implement the present articles. Article 5
mentions some measures expressly only in order to give
guidance to States; it is left up to them to decide upon
necessary and appropriate measures. Reference is made
to “suitable monitoring mechanisms” in order to highlight
the measures of inspection which States generally adopt
in respect of hazardous activities.

(c) any plan to change an activity which may transform it into one falling within the scope of the present
articles.

(1) This article states what might be thought to be the
obvious, viz. that under the present articles, States are required to take the necessary measures of implementation,
whether of a legislative, administrative or other character. Implementation, going beyond formal application,
involves the adoption of specific measures to ensure the
effectiveness of the provisions of the present articles. Article 5 has been included here to emphasize the continuing
character of the obligations, which require action to be
taken from time to time to prevent transboundary harm
or at any event to minimize the risk thereof arising from
activities to which the articles apply.894

895

Trail Smelter (see footnote 253 above), pp. 1965–1966.
896 Corfu Channel (see footnote 35 above), p. 22.

(5) Article 6, paragraph 1 (b), makes the requirement
of prior authorization applicable also for a major change
planned in an activity already within the scope of article 1
where that change may increase the risk or alter the nature
or the scope of the risk. Some examples of major changes
are: building of additional production capacities, largescale employment of new technology in an existing activ-

(4) The words “in its territory or otherwise under its jurisdiction or control” are taken from article 2. The expression “any activity within the scope of the present articles”
introduces all the requirements specified in article 1 for
an activity to fall within the scope of these articles.

(3) ICJ in the Corfu Channel case held that a State has
an obligation “not to allow knowingly its territory to be
used for acts contrary to the rights of other States”.896

(2) The requirement of authorization noted in article 6, paragraph 1 (a), obliges a State to ascertain
whether activities with a possible risk of significant transboundary harm are taking place in its territory or otherwise under its jurisdiction or control and implies that the
State should take the measures indicated in these articles.
It also requires the State to take a responsible and active
role in regulating such activities. The tribunal in the Trail
Smelter arbitration held that Canada had “the duty ... to
see to it that this conduct should be in conformity with
the obligation of the Dominion under international law as
herein determined”. The tribunal held that, in particular,
“the Trail Smelter shall be required to refrain from causing any damage through fumes in the State of Washington”.895 Article 6, paragraph 1 (a), is compatible with this
requirement.

(1) This article sets forth the fundamental principle that
the prior authorization of a State is required for activities
which involve a risk of causing significant transboundary harm undertaken in its territory or otherwise under its
jurisdiction or control. The word “authorization” means
granting permission by governmental authorities to conduct an activity covered by these articles. States are free to
choose the form of such authorization.

Commentary

3. In case of a failure to conform to the terms of
the authorization, the State of origin shall take such
actions as appropriate, including where necessary terminating the authorization.

2. The requirement of authorization established by
a State shall be made applicable in respect of all preexisting activities within the scope of the present articles. Authorizations already issued by the State for preexisting activities shall be reviewed in order to comply
with the present articles.

(b) any major change in an activity referred to in
subparagraph (a);
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897 See ECE, Current Policies, Strategies and Aspects of Environmental Impact Assessment in a Transboundary Context (United Nations
publication, Sales No. E.96.II.E.11), p. 48.

(1) Under article 7, a State of origin, before granting
authorization to operators to undertake activities referred
to in article 1, should ensure that an assessment is undertaken of the risk of the activity causing significant transboundary harm. This assessment enables the State to determine the extent and the nature of the risk involved in an

Commentary

Any decision in respect of the authorization of an
activity within the scope of the present articles shall, in
particular, be based on an assessment of the possible
transboundary harm caused by that activity, including
any environmental impact assessment.

Article 7. Assessment of risk

(8) Paragraph 3 of article 6 notes the consequences of
the failure of an operator to comply with the requirement
of authorization. The State of origin, which has the main
responsibility to monitor these activities, is given the necessary flexibility to ensure that the operator complies with
the requirements involved. As appropriate, the State of origin shall terminate the authorization and, where appropriate, prohibit the activity from taking place altogether.

(7) The adjustment envisaged in paragraph 2 generally
occurs whenever new legislative and administrative terms
are put in place because of safety standards or new international standards or obligations which the State has
accepted and needed to enforce.

(6) Paragraph 2 of article 6 emphasizes that the requirement of authorization should be made applicable to all
the pre-existing activities falling within the scope of the
present articles, once a State adopts these articles. It might
be unreasonable to require States when they assume the
obligations under these articles to apply them immediately in respect of existing activities. A suitable period of
time might be needed in that case for the operator of the
activity to comply with the authorization requirements.
The decision as to whether the activity should be stopped
pending authorization or should continue while the operator goes through the process of obtaining authorization is
left to the State of origin. In case the authorization is denied by the State of origin, it is assumed that the State of
origin will stop the activity.

ity, re-routing of motorways, express roads or re-routing
airport runways. Changing investment and production
(volume and type), physical structure or emissions and
changes bringing existing activities to levels higher than
the allowed threshold could also be considered as part of
a major change.897 Similarly, article 6, paragraph 1 (c),
contemplates a situation where a change is proposed in the
conduct of an activity that is otherwise innocuous, where
the change would transform that activity into one which
involves a risk of causing significant transboundary harm.
The implementation of such a change would also require
State authorization.

International liability for injurious consequences arising out of acts not prohibited by international law

Commentary
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acts.891 Indeed, the principle of good faith covers “the
entire structure of international relations”.892
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(4) The practice of requiring an environmental impact
assessment has become very prevalent in order to assess
whether a particular activity has the potential of causing
significant transboundary harm. The legal obligation to
conduct an environmental impact assessment under national law was first developed in the United States of
America in the 1970s. Later, Canada and Europe adopted
the same approach and essentially regulated it by guidelines. In 1985, a European Community directive required
member States to conform to a minimum requirement of
environmental impact assessment. Since then, many other
countries have also made environmental impact assessment a necessary condition under their national law for
authorization to be granted for developmental but hazardous industrial activities.901 According to one United

The requirement of assessment of adverse effects of activities has been incorporated in various forms in many
international agreements.900 The most notable is the Convention on Environmental Impact Assessment in a Transboundary Context.

Environmental impact assessment, as a national instrument, shall be
undertaken for proposed activities that are likely to have a significant
adverse impact on the environment and are subject to a decision of a
competent national authority.899

(3) The requirement of article 7 is fully consonant with
principle 17 of the Rio Declaration, which provides also
for assessment of risk of activities that are likely to have a
significant adverse impact on the environment:

(2) Although the assessment of risk in the Trail Smelter
case may not directly relate to liability for risk, it nevertheless emphasized the importance of an assessment of the
consequences of an activity causing significant risk. The
tribunal in that case indicated that the study undertaken
by well-established and known scientists was “probably
the most thorough [one] ever made of any area subject to
atmospheric pollution by industrial smoke”.898

Trail Smelter (see footnote 253 above), pp. 1973–1974.
See footnote 857 above.
900 See, for example, article XI of the Kuwait Regional Convention
for Cooperation on the Protection of the Marine Environment from Pollution; articles 205 and 206 of the United Nations Convention on the
Law of the Sea; the Regional Convention for the Conservation of the
Environment of the Red Sea and Gulf of Aden; article 14 of the ASEAN
Agreement on the Conservation of Nature and Natural Resources; Convention for the Protection of the Natural Resources and Environment
of the South Pacific Region; article 4 of the Convention on the Regulation of Antarctic Mineral Resource Activities; article 8 of the Protocol
on Environmental Protection to the Antarctic Treaty; article 14, paragraphs 1 (a) and (b), of the Convention on Biological Diversity; and
article 4 of the Convention on the Transboundary Effects of Industrial
Accidents.
901 For a survey of various North American and European legal and
administrative systems of environmental impact assessment policies,
plans and programmes, see ECE, Application of Environmental Impact Assessment Principles to Policies, Plans and Programmes (United
Nations publication, Sales No. E.92.II.E.28), pp. 43 et seq.; approximately 70 developing countries have environmental impact assessment legislation of some kind. Other countries either are in the process of drafting new and additional environmental impact assessment
legislation or are planning to do so; see M. Yeater and L. Kurukulasuriya, “Environmental impact assessment legislation in developing
countries”, UNEP’s New Way Forward: Environmental Law and Sustainable Development, Sun Lin and L. Kurukulasuriya, eds. (UNEP,

899

898

1995), p. 259; and G. J. Martin “Le concept de risque et la protection
de l’environnement: évolution parallèle ou fertilisation croisée?”,
Les hommes et l’environnement … (footnote 867 above), pp. 451–460.
902 See footnote 897 above.
903 Article 4 of the Convention provides that the environmental impact assessment of a State party should contain, as a minimum, the
information described in appendix II to the Convention. Appendix II
(Content of the environmental impact assessment documentation) lists
nine items as follows:
“(a) A description of the proposed activity and its purpose;
“(b) A description, where appropriate, of reasonable alternatives
(for example, location or technological) to the proposed activity and
also the no-action alternative;
“(c) A description of the environment likely to be significantly
affected by the proposed activity and its alternatives;
“(d) A description of the potential environmental impact of the
proposed activity and its alternatives and an estimation of its significance;
“(e) A description of mitigation measures to keep adverse environmental impact to a minimum;
“(f) An explicit indication of predictive methods and underlying
assumptions as well as the relevant environmental data used;
“(g) An identification of gaps in knowledge and uncertainties
encountered in compiling the required information;
“(h) Where appropriate, an outline for monitoring and management programmes and any plans for post-project analysis; and
“(i) A non-technical summary including a visual presentation as
appropriate (maps, graphs, etc.).”
904 See UNEP/GC.9/5/Add.5, annex III.

(7) The specifics of what ought to be the content
of assessment is left to the domestic laws of the State

(6) The article does not specify what the content of the
risk assessment should be. Obviously, the assessment of
risk of an activity can only be meaningfully prepared if
it relates the risk to the possible harm to which the risk
could lead. This corresponds to the basic duty contained
in article 3. Most existing international conventions and
legal instruments do not specify the content of assessment.
There are exceptions, such as the Convention on Environmental Impact Assessment in a Transboundary Context,
which provides in detail the content of such assessment.903
The 1981 study of the legal aspects concerning the environment related to offshore mining and drilling within
the limits of national jurisdiction, prepared by the Working Group of Experts on Environmental Law of UNEP,904
also provides, in its conclusion No. 8, in detail the content
of assessment for offshore mining and drilling.

(5) The question of who should conduct the assessment
is left to States. Such assessment is normally conducted by operators observing certain guidelines set by the
States. These matters would have to be resolved by the
States themselves through their domestic laws or as parties to international instruments. However, it is presumed
that a State of origin will designate an authority, whether
or not governmental, to evaluate the assessment on behalf
of the Government and will accept responsibility for the
conclusions reached by that authority.

Nations study, the environmental impact assessment has
already shown its value for implementing and strengthening sustainable development, as it combines the precautionary principle with the principle of preventing environmental damage and also allows for public participation.902

Report of the International Law Commission on the work of its fifty-third session

activity and consequently the type of preventive measures
it should take.
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905 For the format of environmental impact assessment adopted in
most legislations, see M. Yeater and L. Kurukulasuriya, loc. cit. (footnote 901 above), p. 260.
906 For example, the Convention for the Prevention of Marine
Pollution from Land-based Sources provides in article 4 an obligation
for the parties to eliminate or restrict the pollution of the environment
by certain substances, and the list of those substances is annexed to the
Convention. Similarly, the Convention on the Protection of the Marine
Environment of the Baltic Sea Area provides a list of hazardous substances in annex I and of noxious substances and materials in annex II,
deposits of which are either prohibited or strictly limited; see also the
Protocol for the Protection of the Mediterranean Sea against Pollution
from Land-based Sources; and the Agreement for the Protection of the
Rhine against Chemical Pollution.
907 See footnote 864 above.

2. The State of origin shall not take any decision
on authorization of the activity pending the receipt,
within a period not exceeding six months, of the response from the State likely to be affected.

1. If the assessment referred to in article 7 indicates a risk of causing significant transboundary
harm, the State of origin shall provide the State likely
to be affected with timely notification of the risk and
the assessment and shall transmit to it the available
technical and all other relevant information on which
the assessment is based.

Article 8. Notification and information

(9) This article does not oblige the State of origin to require risk assessment for any activity being undertaken
within their territory or otherwise under their jurisdiction
or control. Activities involving a risk of causing significant transboundary harm have some general characteristics which are identifiable and could provide some indication to States as to which activities might fall within
the terms of these articles. For example, the type of the
source of energy used in manufacturing, the location of
the activity and its proximity to the border area, etc. could
all give an indication of whether the activity might fall
within the scope of these articles. There are certain substances that are listed in some conventions as dangerous
or hazardous and their use in any activity may in itself be
an indication that those activities might involve a risk of
significant transboundary harm.906 There are also certain
conventions that list the activities that are presumed to be
harmful and that might signal that those activities might
fall within the scope of these articles.907

(8) The assessment should include the effects of the activity not only on persons and property, but also on the environment of other States. The importance of the protection of the environment, independently of any harm to individual human beings or property, is clearly recognized.

conducting such assessment.905 For the purposes of article 7, however, such an assessment should contain an
evaluation of the possible transboundary harmful impact
of the activity. In order for the States likely to be affected
to evaluate the risk to which they might be exposed, they
need to know what possible harmful effects that activity
might have on them.
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Corfu Channel (see footnote 35 above), p. 22.
909 For treaties dealing with prior notification and exchange of
information in respect of watercourses, see paragraph (6) of the commentary to article 12 (Notification concerning planned measures with
possible adverse effects), of the draft articles on the law of the nonnavigational uses of international watercourses (Yearbook ... 1994,
vol. II (Part Two), pp. 119–120).
910 Article 3, paragraph 2, of the Convention provides for a system of
notification which reads:
“This notification shall contain, inter alia:
“(a) Information on the proposed activity, including any available information on its possible transboundary impact;
“(b) The nature of the possible decision; and
“(c) An indication of a reasonable time within which a response
under paragraph 3 of this Article is required, taking into account
the nature of the proposed activity;
“and may include the information set out in paragraph 5 of this
Article.”
911 See footnote 857 above.
908

States shall provide prior and timely notification and relevant information to potentially affected States on activities that may have a significant adverse transboundary environmental effect and shall consult with
those States at an early stage and in good faith.911

(4) In addition to the utilization of international watercourses, the principle of notification has also been recognized in respect of other activities with transboundary effects, for example, article 3 of the Convention on
Environmental Impact Assessment in a Transboundary
Context910 and articles 3 and 10 of the Convention on the
Transboundary Effects of Industrial Accidents. Principle
19 of the Rio Declaration speaks of timely notification:

(3) The obligation to notify other States of the risk of
significant harm to which they are exposed is reflected
in the Corfu Channel case, where ICJ characterized the
duty to warn as based on “elementary considerations of
humanity”.908 This principle is recognized in the context
of the use of international watercourses and in that context
is embodied in a number of international agreements, decisions of international courts and tribunals, declarations
and resolutions adopted by intergovernmental organizations, conferences and meetings, and studies by intergovernmental and international non-governmental organizations.909

(2) Article 8 calls on the State of origin to notify States
likely to be affected by the planned activity. The activities here include both those that are planned by the State
itself and those planned by private entities. The requirement of notification is an indispensable part of any system
designed to prevent transboundary harm or at any event to
minimize the risk thereof.

(1) Article 8 deals with a situation in which the assessment undertaken by a State of origin, in accordance with
article 7, indicates that the activity planned does indeed
pose a risk of causing significant transboundary harm.
This article, together with articles 9, 11, 12 and 13, provides for a set of procedures essential to balancing the
interests of all the States concerned by giving them a reasonable opportunity to find a way to undertake the activity with satisfactory and reasonable measures designed to
prevent or minimize transboundary harm.

Commentary

International liability for injurious consequences arising out of acts not prohibited by international law

(6) Where assessment reveals the risk of causing significant transboundary harm, in accordance with paragraph 1, the State which plans to undertake such activity has the obligation to notify the States which may be
affected. The notification shall be accompanied by available technical information on which the assessment is
based. The reference to “available” technical and other
relevant information is intended to indicate that the obligation of the State of origin is limited to transmitting
the technical and other information which was developed
in relation to the activity. This information is generally
revealed during the assessment of the activity in accordance with article 7. Paragraph 1 assumes that technical
information resulting from the assessment includes not
only what might be called raw data, namely fact sheets,
statistics, etc., but also the analysis of the information
which was used by the State of origin itself to make the
determination regarding the risk of transboundary harm.
The reference to the available data includes also other data
which might become available later after transmitting the
data which was initially available to the States likely to be
affected.
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OECD, OECD and the Environment (see footnote 875 above),
annex, p. 91, para. 1.
913 Ibid., p. 142.
914 See paragraph (1) of the commentary to article 17.

(9) Paragraph 2 addresses the need for the States likely
to be affected to respond within a period not exceeding
six months. It is generally a period of time that should

(8) Paragraph 1 also addresses the situation where the
State of origin, despite all its efforts and diligence, is unable to identify all the States which may be affected prior
to authorizing the activity and gains that knowledge only
after the activity is undertaken. In accordance with this
paragraph, the State of origin, in such cases, is under an
obligation to notify the other States likely to be affected as
soon as the information comes to its knowledge and it has
had an opportunity, within a reasonable time, to determine
the States concerned.

(7) States are free to decide how they wish to inform the
States that are likely to be affected. As a general rule, it is
assumed that States will directly contact the other States
through diplomatic channels.

(3) The principle of good faith is an integral part of any
requirement of consultations and negotiations. The obligation to consult and negotiate genuinely and in good
faith was recognized in the Lake Lanoux award where the
tribunal stated that:

(2) There is a need to maintain a balance between two
equally important considerations in this article. First, the
article deals with activities that are not prohibited by international law and that, normally, are important to the
economic development of the State of origin. Secondly,
it would be unfair to other States to allow those activities
to be conducted without consulting them and taking appropriate preventive measures. Therefore, the article does
not provide a mere formality which the State of origin has
to go through with no real intention of reaching a solution acceptable to the other States, nor does it provide a
right of veto for the States that are likely to be affected.
To maintain a balance, the article relies on the manner
in which, and purpose for which, the parties enter into
consultations. The parties must enter into consultations in
good faith and must take into account each other’s legitimate interests. The parties should consult each other with
a view to arriving at an acceptable solution regarding the
measures to be adopted to prevent significant transboundary harm, or at any event to minimize the risk thereof.

(1) Article 9 requires the States concerned, that is, the
State of origin and the States that are likely to be affected,
to enter into consultations in order to agree on the measures to prevent significant transboundary harm, or at any
event to minimize the risk thereof. Depending upon the
time at which article 9 is invoked, consultations may be
prior to authorization and commencement of an activity
or during its performance.

Commentary

3. If the consultations referred to in paragraph 1
fail to produce an agreed solution, the State of origin
shall nevertheless take into account the interests of the
State likely to be affected in case it decides to authorize the activity to be pursued, without prejudice to the
rights of any State likely to be affected.

2. The States concerned shall seek solutions based
on an equitable balance of interests in the light of article 10.

See footnote 873 above.
Fisheries Jurisdiction (United Kingdom v. Iceland), Merits, Judgment, I.C.J. Reports 1974, p. 33, para. 78.
917 North Sea Continental Shelf (see footnote 197 above), para. 85.
See also paragraph 87.
916

915

(8) Article 9 has a broad scope of application. It is to
apply to all issues related to preventive measures. For ex-

(7) Article 9 may be invoked whenever there is a question about the need to take preventive measures. Such
questions obviously may arise as a result of article 8, because a notification to other States has been made by the
State of origin that an activity it intends to undertake may
pose a risk of causing significant transboundary harm, or
in the course of the exchange of information under article 12 or in the context of article 11 on procedures in the
absence of notification.

(6) The parties should obviously aim, first, at selecting those measures which may avoid any risk of causing
significant transboundary harm or, if that is not possible,
which minimize the risk of such harm. Under the terms
of article 4, the parties are required, moreover, to cooperate in the implementation of such measures. This requirement, again, stems from the assumption that the obligation
of due diligence, the core base of the provisions intended
to prevent significant transboundary harm, or at any event
to minimize the risk thereof, is of a continuous nature affecting every stage related to the conduct of the activity.

(5) The purpose of consultations is for the parties to find
acceptable solutions regarding measures to be adopted in
order to prevent significant transboundary harm, or at any
event to minimize the risk thereof. The words “acceptable
solutions”, regarding the adoption of preventive measures,
refer to those measures that are accepted by the parties
within the guidelines specified in paragraph 2. Generally,
the consent of the parties on measures of prevention will
be expressed by means of some form of agreement.

Even though the Court in this judgment speaks of “negotiations”, it is believed that the good-faith requirement in
the conduct of the parties during the course of consultation or negotiations is the same.

(a) [T]he parties are under an obligation to enter into negotiations
with a view to arriving at an agreement, and not merely to go through
a formal process of negotiation as a sort of prior condition for the automatic application of a certain method of delimitation in the absence
of agreement; they are under an obligation so to conduct themselves
that the negotiations are meaningful, which will not be the case when
either of them insists upon its own position without contemplating any
modification of it.917

(4) With regard to this particular point about good faith,
the judgment of ICJ in the Fisheries Jurisdiction case is
also relevant. There the Court stated that “[t]he task [of
the parties] will be to conduct their negotiations on the
basis that each must in good faith pay reasonable regard
to the legal rights of the other”.916 In the North Sea Continental Shelf cases the Court held that:

Article 9. Consultations on preventive measures
1. The States concerned shall enter into consultations, at the request of any of them, with a view to
achieving acceptable solutions regarding measures to
be adopted in order to prevent significant transboundary harm or at any event to minimize the risk thereof.
The States concerned shall agree, at the commencement of such consultations, on a reasonable time frame
for the consultations.

Consultations and negotiations between the two States must be genuine,
must comply with the rules of good faith and must not be mere formalities. The rules of reason and good faith are applicable to procedural
rights and duties relative to the sharing of the use of international rivers.915
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918 See

footnote 873 above.

(d) the degree to which the State of origin and, as
appropriate, the State likely to be affected are prepared to contribute to the costs of prevention;

(c) the risk of significant harm to the environment
and the availability of means of preventing such harm,
or minimizing the risk thereof or restoring the environment;

(b) the importance of the activity, taking into account its overall advantages of a social, economic and
technical character for the State of origin in relation to
the potential harm for the State likely to be affected;

(a) the degree of risk of significant transboundary
harm and of the availability of means of preventing
such harm, or minimizing the risk thereof or repairing
the harm;

In order to achieve an equitable balance of interests
as referred to in paragraph 2 of article 9, the States
concerned shall take into account all relevant factors
and circumstances, including:

Article 10. Factors involved in an equitable
balance of interests

(10) Paragraph 3 deals with the possibility that, despite
all efforts by the parties, they cannot reach an agreement
on acceptable preventive measures. As explained in paragraph (3) above, the article maintains a balance between
the two considerations, one of which is to deny the States
likely to be affected a right of veto. In this context, the
Lake Lanoux award may be recalled where the tribunal
noted that, in certain situations, the party that was likely
to be affected might, in violation of good faith, paralyse
genuine negotiation efforts.918 To take account of this
possibility, the article provides that the State of origin is
permitted to go ahead with the activity, for the absence of
such an alternative would, in effect, create a right of veto
for the States likely to be affected. The State of origin,
while permitted to go ahead with the activity, is still obligated, as measure of self-regulation, to take into account
the interests of the States likely to be affected. As a result
of consultations, the State of origin is aware of the concerns of the States likely to be affected and is in a better
position to seriously take them into account in carrying
out the activity. The last part of paragraph 3 preserves the
rights of States likely to be affected.

(9) Paragraph 2 provides guidance for States when
consulting each other on preventive measures. The parties shall seek solutions based on an equitable balance of
interests in the light of article 10. Neither paragraph 2 of
this article nor article 10 precludes the parties from taking
account of other factors which they perceive as relevant in
achieving an equitable balance of interests.

ample, when parties notify under article 8 or exchange
information under article 12 and there are ambiguities in
those communications, a request for consultations may be
made simply in order to clarify those ambiguities.
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allow these States to evaluate the data involved and arrive
at their own conclusion. This is a requirement that is conditioned by cooperation and good faith.

Report of the International Law Commission on the work of its fifty-third session

(5) The procedure for notification has been established
by a number of OECD resolutions. For example, in respect of certain chemical substances, the annex to OECD
resolution C(71)73 of 18 May 1971 stipulates that each
member State is to receive notification prior to the proposed measures in each other member State regarding
substances which have an adverse impact on man or the
environment where such measures could have significant
effects on the economies and trade of the other States.912
The annex to OECD Council recommendation C(74)224
of 14 November 1974 on “Some principles concerning
transfrontier pollution” in its “Principle of information
and consultation” requires notification and consultation
prior to undertaking an activity which may create a risk of
significant transboundary pollution.913 The principle of
notification is well established in the case of environmental emergencies.914
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(2) The main clause of the article provides that in order
“to achieve an equitable balance of interests as referred
to in paragraph 2 of article 9, the States concerned shall
take into account all relevant factors and circumstances”.
The article proceeds to set forth a non-exhaustive list of
such factors and circumstances. The wide diversity of
types of activities which is covered by these articles, and
the different situations and circumstances in which they
will be conducted, make it impossible to compile an exhaustive list of factors relevant to all individual cases. No
priority or weight is assigned to the factors and circumstances listed, since some of them may be more important
in certain cases while others may deserve to be accorded
greater weight in other cases. In general, the factors and
circumstances indicated will allow the parties to compare
the costs and benefits which may be involved in a particular case.

(1) The purpose of this article is to provide some guidance for States which are engaged in consultations seeking to achieve an equitable balance of interests. In reaching an equitable balance of interests, the facts have to be
established and all the relevant factors and circumstances
weighed. This article draws its inspiration from article 6
of the Convention on the Law of the Non-navigational
Uses of International Watercourses.

Commentary

(f) the standards of prevention which the State
likely to be affected applies to the same or comparable
activities and the standards applied in comparable regional or international practice.

919 Streitsache des Landes Wurttemberg und des Landes Preussen
gegen das Land Baden (Wurttemberg and Prussia v. Baden), betreffend
die Donauversinkung, German Staatsgerichtshof, 18 June 1927, Entscheidungen des Reichsgerichts in Zivilsachen (Berlin), vol. 116, appendix, pp. 18 et seq.; see also A. McNair and H. Lauterpacht, eds., Annual
Digest of Public International Law Cases, 1927 and 1928 (London,

The interests of the States in question must be weighed in an equitable
manner one against another. One must consider not only the absolute
injury caused to the neighbouring State, but also the relation of the
advantage gained by the one to the injury caused to the other.919

(4) Subparagraph (b) compares the importance of the
activity in terms of its social, economic and technical advantages for the State of origin and the potential harm to
the States likely to be affected. The Commission in this
context recalls the decision in the Donauversinkung case
where the court stated that:

(3) Subparagraph (a) compares the degree of risk of significant transboundary harm to the availability of means
of preventing such harm or minimizing the risk thereof
and the possibility of repairing the harm. For example,
the degree of risk of harm may be high, but there may be
measures that can prevent the harm or reduce that risk,
or there may be possibilities for repairing the harm. The
comparisons here are both quantitative and qualitative.

Longmans, 1931), vol. 4, p. 131; Kansas v. Colorado, United States
Reports, vol. 206 (1921), p. 100 (1907); and Washington v. Oregon,
ibid., vol. 297 (1936), p. 517 (1936).
920 See the Convention on the Protection of the Rhine against
Pollution from Chlorides, with the Additional Protocol to the Convention on the Protection of the Rhine against Pollution from Chlorides;
the Agreement on the Permanent and Definitive Solution to the International Problem of the Salinity of the Colorado River, ILM, vol. 12,
No. 5 (September1973), p. 1105; the Convention on Long-Range Transboundary Air Pollution; and the Agreement between the United States
and Canada on Air Quality of 1991 (United Nations, Treaty Series,
vol. 1852, No. 31532, p. 79, reprinted in ILM, vol. 30 (1991), p. 678).
See also A. E. Boyle and D. Freestone, op. cit. (footnote 863 above),
p. 80; and I. Romy, Les pollutions transfrontières des eaux: l’exemple
du Rhin (Lausanne, Payot, 1990).
921 See footnote 857 above.
922 Report of the Economic Commission for Europe on the Bergen
Conference (8–16 May 1990), A/CONF.151/PC/10, annex I, para. 7.
923 Governing Council decision 15/27 (1989); see Official Records
of the General Assembly, Forty-fourth Session, Supplement No. 25
(A/44/25), annex I. See also P. Sands, op. cit. (footnote 863 above),
p. 210.
924 See article 4, paragraph 3, of the Bamako Convention on the
Ban of the Import into Africa and the Control of Transboundary Movement and Management of Hazardous Wastes within Africa; article 3,
paragraph 3, of the United Nations Framework Convention on Climate
Change; article 174 (ex-article 130r) of the Treaty establishing the European Community as amended by the Treaty of Amsterdam; and article 2 of the Vienna Convention for the Protection of the Ozone Layer. It
may be noted that previous treaties apply the precautionary principle in
a very general sense without making any explicit reference to it.

(6) The precautionary principle was affirmed in the “panEuropean” Bergen Ministerial Declaration on Sustainable
Development in the ECE Region, adopted in May 1990
by the ECE member States. It stated that: “Environmental
measures must anticipate, prevent and attack the causes
of environmental degradation. Where there are threats
of serious or irreversible damage, lack of full scientific
certainty should not be used as a reason for postponing
measures to prevent environmental degradation.”922 The
precautionary principle was recommended by the UNEP
Governing Council in order to promote the prevention and
elimination of marine pollution, which is increasingly becoming a threat to the marine environment and a cause of
human suffering.923 The precautionary principle has also
been referred to or incorporated without any explicit reference in various other conventions.924

Where there are threats of serious or irreversible damage, lack of full
scientific certainty shall not be used as a reason for postponing costeffective measures to prevent environmental degradation.921

(5) Subparagraph (c) compares, in the same fashion as
subparagraph (a), the risk of significant harm to the environment and the availability of means of preventing such
harm, or minimizing the risk thereof and the possibility
of restoring the environment. It is necessary to emphasize the particular importance of protection of the environment. Principle 15 of the Rio Declaration is relevant
to this subparagraph. Requiring that the precautionary
approach be widely applied to States according to their
capabilities, principle 15 states:

In more recent times, States have negotiated what might
be seen as equitable solutions to transboundary disputes;
agreements concerning French potassium emissions into
the Rhine, pollution of United States–Mexican boundary
waters, and North American and European acid rain all
display elements of this kind.920
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(e) the economic viability of the activity in relation
to the costs of prevention and to the possibility of carrying out the activity elsewhere or by other means or
replacing it with an alternative activity;
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926 Gabčíkovo-Nagymaros Project (see footnote 27 above), pp. 77–
78, para. 140. However, in this case the Court did not accept Hungary’s
claim that it was entitled to terminate the Treaty on the grounds of “ecological state of necessity” arising from risks to the environment that had
not been detected at the time of its conclusion. It stated that other means
could be used to remedy the vague “peril”; see paragraphs 49 to 58 of
the judgment, pp. 39–46.
927 See OECD Council recommendation C(72)128 on Principles relative to transfrontier pollution (OECD, Guiding Principles concerning
International Economic Aspects of Environmental Policies) and OECD
environment directive on equal right of access and non-discrimination
in relation to transfrontier pollution, mentioned in the “Survey of liability regimes …” (footnote 846 above), paras. 102–130.

925 On the principle of precaution generally, see H. Hohmann,
Präventive Rechtspflichten und -prinzipien des modernen Umweltvölkerrechts: Zum Stand des Umweltvölkerrechts zwischen Umweltnutzung
und Umweltschutz (Berlin, Duncker und Humblot, 1992), pp. 406–411;
J. Cameron, “The status of the precautionary principle in international
law”, Interpreting the Precautionary Principle, T. O’Riordan and J.
Cameron, eds. (London, Earthscan, 1994), pp. 262–289; H. Hohmann,
Precautionary Legal Duties and Principles of Modern International Environmental Law: The Precautionary Principle — International Environmental Law between Exploitation and Protection (London, Graham
and Trotman/Martinus Nijhoff, 1994); D. Freestone and E. Hey, eds.,
The Precautionary Principle and International Law: The Challenge of
Implementation (The Hague, Kluwer, 1996); A. Epiney and M. Scheyli,
op. cit. (footnote 879 above), pp. 103–125; P. Martin-Bidou, “Le principe de précaution en droit international de l’environnement”, RGDIP,
vol. 103, No. 3 (1999), pp. 631–666; and N. de Sadeleer, “Réflexions
sur le statut juridique du principe de précaution”, Le principe de précaution: significations et conséquences, E. Zaccai and J.-N. Missa, eds.
(Éditions de l’Université de Bruxelles, 2000), pp. 117–142.

(10) These considerations are in line with the basic policy of the so-called polluter-pays principle. This principle was initiated first by the Council of OECD in 1972.927
The polluter-pays principle was given cognizance at the
global level when it was adopted as principle 16 of the Rio
Declaration. It noted:

(9) Subparagraph (d) provides that one of the elements
determining the choice of preventive measures is the
willingness of the State of origin and States likely to be
affected to contribute to the cost of prevention. For example, if the States likely to be affected are prepared to
contribute to the expense of preventive measures, it may
be reasonable, taking into account other factors, to expect
the State of origin to take more costly but more effective
preventive measures. This, however, should not underplay
the measures the State of origin is obliged to take under
these articles.

(8) States should consider suitable means to restore,
as far as possible, the situation existing prior to the occurrence of harm. It is considered that this should be
highlighted as a factor to be taken into account by States
concerned which should adopt environmentally friendly
measures.

(7) According to the Rio Declaration, the precautionary principle constitutes a very general rule of conduct
of prudence. It implies the need for States to review their
obligations of prevention in a continuous manner to keep
abreast of the advances in scientific knowledge.925 ICJ in
its judgment in the Gabčíkovo-Nagymaros Project case
invited the parties to “look afresh at the effects on the
environment of the operation of the Gabčíkovo power
plant”, built on the Danube pursuant to the Treaty on the
Construction and Operation of the Gabčíkovo-Nagymaros
Barrage System of 1977, in the light of the new requirements of environmental protection.926
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See footnote 857 above.
929 See G. Hafner, “Das Verursacherprinzip”, Economy-Fachmagazin
No. 4/90 (1990), pp. F23–F29; S. E. Gaines, “The polluter-pays principle: from economic equity to environmental ethos”, Texas International Law Journal, vol. 26 (1991), p. 470; H. Smets, “The polluter-pays
principle in the early 1990s”, The Environment after Rio: International
Law and Economics, L. Campiglio et al., eds. (London, Graham and
Trotman/Martinus Nijhoff, 1994), p. 134; “Survey of liability regimes
…” (footnote 846 above), para. 113; Rio Declaration on Environment
and Development—application and implementation: report of the
Secretary-General (E/CN.17/1997/8, paras. 87–90); and A. Epiney and
M. Scheyli, op. cit. (see footnote 879 above), p. 152.

928

(12) Subparagraph (e) introduces a number of factors
that must be compared and taken into account. The economic viability of the activity must be compared to the
costs of prevention. The cost of the preventive measures
should not be so high as to make the activity economically
non-viable. The economic viability of the activity should
also be assessed in terms of the possibility of changing the
location, or conducting it by other means, or replacing it
with an alternative activity. The words “carrying out the
activity ... by other means” intend to take into account, for
example, a situation in which one type of chemical substance used in the activity, which might be the source of
transboundary harm, could be replaced by another chemical substance; or mechanical equipment in the plant or
the factory could be replaced by different equipment. The
words “replacing [the activity] with an alternative activity” are intended to take account of the possibility that the
same or comparable results may be reached by another
activity with no risk, or lower risk, of significant transboundary harm.

(11) The expression “as appropriate” indicates that the
State of origin and the States likely to be affected are not
put on the same level as regards the contribution to the
costs of prevention. States concerned frequently embark
on negotiations concerning the distribution of costs for
preventive measures. In so doing, they proceed from the
basic principle derived from article 3 according to which
these costs are to be assumed by the operator or the
State of origin. These negotiations mostly occur in cases
where there is no agreement on the amount of the preventive measures and where the affected State contributes
to the costs of preventive measures in order to ensure a
higher degree of protection that it desires over and above
what is essential for the State of origin to ensure. This
link between the distribution of costs and the amount of
preventive measures is in particular reflected in subparagraph (d).

This is conceived as the most efficient means of allocating
the cost of pollution prevention and control measures so
as to encourage the rational use of scarce resources. It also
encourages internalization of the cost of publicly mandated technical measures in preference to inefficiencies
and competitive distortions in governmental subsidies.929
This principle is specifically referred to in article 174 (exarticle 130r) of the Treaty establishing the European Community as amended by the Treaty of Amsterdam.

National authorities should endeavour to promote the internalization of environmental costs and the use of economic instruments, taking
into account the approach that the polluter should, in principle, bear
the cost of pollution, with due regard to the public interest and without
distorting international trade and investment.928
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2. In the event that the State of origin nevertheless finds that it is not under an obligation to provide
a notification under article 8, it shall so inform the
requesting State within a reasonable time, providing a
documented explanation setting forth the reasons for
such finding. If this finding does not satisfy that State,
at its request, the two States shall promptly enter into
consultations in the manner indicated in article 9.

1. If a State has reasonable grounds to believe that
an activity planned or carried out in the State of origin
may involve a risk of causing significant transboundary harm to it, it may request the State of origin to
apply the provision of article 8. The request shall be
accompanied by a documented explanation setting
forth its grounds.

Article 11. Procedures in the absence of notification

(2) The expression “a State” is not intended to exclude
the possibility that more than one State could entertain
the belief that a planned activity could adversely affect
them in a significant way. The words “apply the provision
of article 8” should not be taken as suggesting that the
State which intends to authorize or has authorized an activity has necessarily failed to comply with its obligations
under article 8. In other words, the State of origin may
have made an assessment of the potential of the planned
activity for causing significant transboundary harm and
concluded in good faith that no such effects would result
therefrom. Paragraph 1 allows a State to request that the
State of origin take a “second look” at its assessment and
conclusion, and does not prejudge the question whether
the State of origin initially complied with its obligations
under article 8.

(1) Article 11 addresses the situation in which a State,
although it has received no notification about an activity
in accordance with article 8, becomes aware that an activity is being carried out in the State of origin, either by the
State itself or by a private operator, and believes, on reasonable grounds, that the activity carries a risk of causing
it significant harm.

Commentary

3. During the course of the consultations, the
State of origin shall, if so requested by the other
State, arrange to introduce appropriate and feasible
measures to minimize the risk and, where appropriate, to suspend the activity in question for a reasonable
period.

While the activity is being carried out, the States
concerned shall exchange in a timely manner all available information concerning that activity relevant to
preventing significant transboundary harm or at any
event minimizing the risk thereof. Such an exchange of
information shall continue until such time as the States
concerned consider it appropriate even after the activity is terminated.

Article 12. Exchange of information

(6) Similar provisions have been provided for in other
legal instruments. Article 18 of the Convention on the
Law of the Non-navigational Uses of International Watercourses, and article 3, paragraph 7, of the Convention
on Environmental Impact Assessment in a Transboundary
Context also contemplate a procedure whereby a State
likely to be affected by an activity can initiate consultations with the State of origin.

(5) Paragraph 3 requires the State of origin to introduce
appropriate and feasible measures to minimize the risk
and, where appropriate, to suspend the activity in question for a reasonable period, if it is requested to do so by
the other State during the course of consultations. States
concerned could also agree otherwise.

(4) The first sentence of paragraph 2 deals with the
case in which the planning State concludes, after taking a
“second look” as described in paragraph (2) of the present
commentary, that it is not under an obligation to provide a
notification under article 8. In such a situation, paragraph
2 seeks to maintain a fair balance between the interests
of the States concerned by requiring the State of origin
to provide the same kind of justification for its finding as
was required of the requesting State under paragraph 1.
The second sentence of paragraph 2 deals with the case
in which the finding of the State of origin does not satisfy the requesting State. It requires that, in such a situation, the State of origin promptly enter into consultations
with the other State (or States), at the request of the latter.
The consultations are to be conducted in the manner indicated in paragraphs 1 and 2 of article 9. In other words,
their purpose is to achieve “acceptable solutions” regarding measures to be adopted in order to prevent significant transboundary harm or at any event to minimize the
risk thereof, and that the solutions to be sought should be
“based on an equitable balance of interests”. These phrases are discussed in the commentary to article 9.

(3) The State likely to be affected could make such a
request, however, only upon satisfaction of two conditions. The first is that the requesting State must have “reasonable grounds to believe” that the activity in question
may involve a risk of causing significant transboundary
harm. The second is that the requesting State must provide
a “documented explanation setting forth its grounds”.
These conditions are intended to require that the requesting State have more than a vague and unsubstantiated apprehension. A serious and substantiated belief is necessary, particularly in view of the possibility that the State
of origin may be required to suspend implementation of
its plans under paragraph 3 of article 11.
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(13) According to subparagraph (f), States should also
take into account the standards of prevention applied to
the same or comparable activities in the State likely to be
affected, other regions or, if they exist, the international
standards of prevention applicable for similar activities.
This is particularly relevant when, for example, the States
concerned do not have any standard of prevention for such
activities, or they wish to improve their existing standards.
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930 For example, article 10 of the Convention for the Prevention of
Marine Pollution from Land-based Sources, article 200 of the United
Nations Convention on the Law of the Sea and article 4 of the Vienna
Convention for the Protection of the Ozone Layer speak of individual
or joint research by the States parties on prevention or reduction of pollution and of transmitting to each other directly or through a competent
international organization the information so obtained. The Convention
on Long-Range Transboundary Air Pollution provides for research and
exchange of information regarding the impact of activities undertaken
by the States parties. Examples are found in other instruments such as
section VI, para. 1 (b) (iii), of the Code of Conduct on Accidental Pollution of Transboundary Inland Waters (see footnote 871 above), article
17 of the Convention on Biological Diversity and article 13 of the Convention on the Protection and Use of Transboundary Watercourses and
International Lakes.

(5) Article 12 requires that such information should be
exchanged in a timely manner. This means that when the
State becomes aware of such information, it should inform the other States quickly so that there will be enough
time for the States concerned to consult on appropriate
preventive measures or the States likely to be affected will
have sufficient time to take proper actions.

(4) The requirement of exchange of information is fairly
common in conventions designed to prevent or reduce environmental and transboundary harm. These conventions
provide for various ways of gathering and exchanging information, either between the parties or through providing the information to an international organization which
makes it available to other States.930 In the context of these
articles, where the activities are most likely to involve a
few States, the exchange of information is effected between the States directly concerned. Where the information might affect a large number of States, relevant information may be exchanged through other avenues, such as,
for example, competent international organizations.

(3) The information that is required to be exchanged,
under article 12, is whatever would be useful, in the particular instance, for the purpose of prevention of risk
of significant harm. Normally, such information comes
to the knowledge of the State of origin. However, when
the State that is likely to be affected has any information
which might be useful for prevention purposes, it should
make it available to the State of origin.

(2) Article 12 requires the State of origin and the States
likely to be affected to exchange information regarding
the activity after it has been undertaken. The phrase “concerning that activity” after the words “all available information” is intended to emphasize the link between the
information and the activity and not any information. The
duty of prevention based on the concept of due diligence
is not a one-time effort but requires continuous effort. This
means that due diligence is not terminated after granting
authorization for the activity and undertaking the activity;
it continues in respect of monitoring the implementation
of the activity as long as the activity continues.

(1) Article 12 deals with steps to be taken after an activity has been undertaken. The purpose of all these steps is
the same as previous articles, viz. to prevent significant
transboundary harm or at any event to minimize the risk
thereof.

Commentary
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(3) This article is inspired by new trends in international
law, in general, and environmental law, in particular, of
seeking to involve, in the decision-making processes, individuals whose lives, health, property and environment
might be affected by providing them with a chance to
present their views and be heard by those responsible for
making the ultimate decisions.

(2) The content of the information to be provided to the
public includes information about the activity itself as well
as the nature and the scope of risk and harm that it entails.
Such information is contained in the documents accompanying the notification which is effected in accordance
with article 8 or in the assessment which may be carried
out by the requesting State under article 11.

(1) Article 13 requires States, whenever possible and by
such means as are appropriate, to provide the public likely
to be affected, whether their own or that of other States,
with information relating to the risk and harm that might
result from an activity to ascertain their views thereon.
The article therefore requires States (a) to provide information to the public regarding the activity and the risk
and the harm it involves; and (b) to ascertain the views of
the public. It is, of course, clear that the purpose of providing information to the public is to allow its members
to inform themselves and then to ascertain their views.
Without that second step, the purpose of the article would
be defeated.

Commentary

States concerned shall, by such means as are appropriate, provide the public likely to be affected by an
activity within the scope of the present articles with
relevant information relating to that activity, the risk
involved and the harm which might result and ascertain their views.

Article 13. Information to the public

(7) The second sentence of article 12 is designed to
ensure exchange of information under this provision not
only while an activity is “carried out”, but even after it
ceases to exist, if the activity leaves behind by-products or
materials associated with the activity which require monitoring to avoid the risk of significant transboundary harm.
An example in this regard is nuclear activity which leaves
behind nuclear waste even after the activity is terminated.
But it is a recognition of the fact that the consequences of
certain activities even after they are terminated continue
to pose a significant risk of transboundary harm. Under
these circumstances, the obligations of the State of origin
do not end with the termination of the activity.

(6) There is no requirement in the article as to the frequency of exchange of information. The requirement of
article 12 comes into operation only when States have any
information which is relevant to preventing transboundary harm or at any rate to minimizing the risk thereof.
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2. Countries of incident should take all appropriate measures
to provide physical and legal persons exposed to a significant risk of
accidental pollution of transboundary inland waters with sufficient
information to enable them to exercise the rights accorded to them by
national law in accordance with the objectives of this Code.932

1. In order to promote informed decision-making by central,
regional or local authorities in proceedings concerning accidental pollution of transboundary inland waters, countries should facilitate participation of the public likely to be affected in hearings and preliminary
inquiries and the making of objections in respect of proposed decisions,
as well as recourse to and standing in administrative and judicial proceedings.

(5) A number of other recent international instruments
dealing with environmental issues have required States
to provide the public with information and to give it an
opportunity to participate in decision-making processes.
Section VII, paragraphs 1 and 2, of the Code of Conduct
on Accidental Pollution of Transboundary Inland Waters
is relevant in that context:

Environmental issues are best handled with the participation of
all concerned citizens, at the relevant level. At the national level, each
individual shall have appropriate access to information concerning the
environment that is held by public authorities, including information on
hazardous materials and activities in their communities, and the opportunity to participate in decision-making processes. States shall facilitate
and encourage public awareness and participation by making information widely available. Effective access to judicial and administrative
proceedings, including redress and remedy, shall be provided.931

See footnote 857 above.
932 See footnote 871 above.
933 Official Journal of the European Communities, No. L 158 of
23 June 1990, p. 56.
934 Ibid., No. L 10 of 14 January 1997, p. 13.
935 See footnote 875 above.

931

(6) There are many modalities for participation in decision-making processes. Reviewing data and information
on the basis of which decisions will be based and having
an opportunity to confirm or challenge the accuracy of
the facts, the analysis and the policy considerations either through administrative tribunals, courts, or groups of
concerned citizens is one way of participation in decision-

Article 3, paragraph 8, of the Convention on Environmental Impact Assessment in a Transboundary Context; article 17 of the Convention on the Protection of the Marine
Environment of the Baltic Sea Area; article 6 of the United Nations Framework Convention on Climate Change;
the Convention on the Protection and Use of Transboundary Watercourses and International Lakes (art. 16);
the Convention on the Transboundary Effects of Industrial Accidents (art. 9 and annex VIII); article 12 of the
Convention on the Law of the Non-navigational Uses of
International Watercourses; the Convention on Access to
Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters; the European
Council directives 90/313/EEC on the freedom of access
to information on the environment933 and 96/82/EC on
the control of major-accident hazards involving dangerous substances;934 and OECD Council recommendation
C(74)224 on Principles concerning transfrontier pollution935 all provide for information to the public.

Article 15. Non-discrimination
Unless the States concerned have agreed otherwise
for the protection of the interests of persons, natural
or juridical, who may be or are exposed to the risk of
significant transboundary harm as a result of an activity within the scope of the present articles, a State
shall not discriminate on the basis of nationality or
residence or place where the injury might occur, in

936 See ECE, Application of Environmental Impact Assessment Principles … (footnote 901 above), pp. 4 and 8.
937 See T. M. Franck, “Fairness in the international legal and institutional system: general course on public international law”, Recueil
des cours..., 1993–III (Dordrecht, Martinus Nijhoff, 1994), vol. 240,
p. 110. See also D. Craig and D. Ponce Nava, “Indigenous peoples’
rights and environmental law”, UNEP’s New Way Forward … (footnote
901 above), pp. 115–146.

(3) Article 14 recognizes the need for balance between
the legitimate interests of the State of origin and the States
that are likely to be affected. It therefore requires the State
of origin that is withholding information on the grounds
of security or industrial secrecy to cooperate in good faith
with the other States in providing as much information
as possible under the circumstances. The words “as much
information as possible” include, for example, the general
description of the risk and the type and the extent of harm
to which a State may be exposed. The words “under the
circumstances” refer to the conditions invoked for withholding the information. Article 14 essentially encourages
and relies on the good-faith cooperation of the parties.

(2) Article 14 includes industrial secrets and information protected by intellectual property in addition to national security. Although industrial secrets are a part of
the intellectual property rights, both terms are used to give
sufficient coverage to protected rights. In the context of
these articles, it is highly probable that some of the activities which come within the scope of article 1 might
involve the use of sophisticated technology involving certain types of information which are protected under the domestic law. Normally, domestic laws of States determine
the information that is considered an industrial secret and
provide protection for them. This type of safeguard clause
is not unusual in legal instruments dealing with exchange
of information relating to industrial activities. For example, article 8 of the Convention on the Protection and Use
of Transboundary Watercourses and International Lakes
and article 2, paragraph 8, of the Convention on Environmental Impact Assessment in a Transboundary Context
provide for similar protection of industrial and commercial secrecy.

(1) Article 14 is intended to create a narrow exception to
the obligation of States to provide information in accordance with articles 8, 12 and 13. States are not obligated to
disclose information that is vital to their national security.
This type of clause is not unusual in treaties which require
exchange of information. Article 31 of the Convention
on the Law of the Non-navigational Uses of International
Watercourses also provides for a similar exception to the
requirement of disclosure of information vital to national
defence or security.

Commentary

be withheld, but the State of origin shall cooperate in
good faith with the State likely to be affected in providing as much information as possible under the circumstances.
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(5) Precedents for the obligation contained in this article
may be found in international agreements and in recommendations of international organizations. For example,
the Convention on the Protection of the Environment between Denmark, Finland, Norway and Sweden in its article 3 provides as follows:

(4) This rule is residual, as indicated by the phrase “unless the States concerned have agreed otherwise”. Accordingly, States concerned may agree on the best means
of providing protection or redress to persons who may
suffer a significant harm, for example through a bilateral agreement. States concerned are encouraged under
the present articles to agree on a special regime dealing
with activities with the risk of significant transboundary
harm. In such arrangements, States may also provide for
ways and means of protecting the interests of the persons
concerned in case of significant transboundary harm. The
phrase “for the protection of the interests of persons” has
been used to make it clear that the article is not intended
to suggest that States can decide by mutual agreement to
discriminate in granting access to their judicial or other
procedures or a right to compensation. The purpose of the
inter-State agreement should always be the protection of
the interests of the victims of the harm.

(3) Article 15 also provides that the State of origin may
not discriminate on the basis of the place where the damage might occur. In other words, if significant harm may
be caused in State A as a result of an activity referred to in
article 1 in State B, State B may not bar an action on the
grounds that the harm would occur outside its jurisdiction.

(2) Article 15 contains two basic elements, namely, nondiscrimination on the basis of nationality or residence and
non-discrimination on the basis of where the injury might
occur. The rule set forth obliges States to ensure that any
person, whatever his nationality or place of residence,
who might suffer significant transboundary harm as a result of activities referred to in article 1 should, regardless
of where the harm might occur, receive the same treatment as that afforded by the State of origin to its nationals
in case of possible domestic harm. It is not intended that
this obligation should affect the existing practice in some
States of requiring that non-residents or aliens post a bond,
as a condition of utilizing the court system, to cover court
costs or other fees. Such a practice is not “discriminatory”
under the article, and is taken into account by the phrase
“in accordance with its legal system”.

(1) This article sets out the basic principle that the State
of origin is to grant access to its judicial and other procedures without discrimination on the basis of nationality,
residence or the place where the injury might occur. The
content of this article is based on article 32 of the Convention on the Law of the Non-navigational Uses of International Watercourses.

Commentary

granting to such persons, in accordance with its legal
system, access to judicial or other procedures to seek
protection or other appropriate redress.
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Data and information vital to the national security
of the State of origin or to the protection of industrial secrets or concerning intellectual property may

Article 14. National security and industrial secrets

(10) Apart from the desirability of encouraging public
participation in national decision-making on vital issues
regarding development and the tolerance levels of harm
in order to enhance the legitimacy of and compliance with
the decisions taken, it is suggested that, given the development of human rights law, public participation could also
be viewed as a growing right under national law as well as
international law.937

(9) “Public” includes individuals, interest groups (nongovernmental organizations) and independent experts.
General “public”, however, refers to individuals who are
not organized into groups or affiliated to specific groups.
Public participation could be encouraged by holding
public meetings or hearings. The public should be given
the opportunity for consultation and their participation
should be facilitated by providing them with necessary
information on the proposed policy, plan or programme
under consideration. It must, however, be understood that
requirements of confidentiality may affect the extent of
public participation in the assessment process. It is also
common that the public is not involved, or only minimally
involved, in efforts to determine the scope of a policy, plan
or programme. Public participation in the review of a draft
document or environmental impact assessment would be
useful in obtaining information regarding concerns related to the proposed action, additional alternatives and
potential environmental impact.936

(8) Further, the State that might be affected, after receiving notification and information from the State of origin
and before responding to the notification shall, by such
means as are appropriate, inform those parts of its own
public likely to be affected.

(7) The obligation contained in article 13 is circumscribed by the phrase “by such means as are appropriate”,
which is intended to leave the ways in which such information could be provided to the States, their domestic
law requirements and the State policy as to, for example,
whether such information should be provided through
media, non-governmental organizations, public agencies
and local authorities. In the case of the public beyond a
State’s borders, information may be provided, as appropriate, through the good offices of the State concerned, if
direct communication is not feasible or practical.

making. This form of public involvement enhances the efforts to prevent transboundary and environmental harm.
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(4) Principle 10 of the Rio Declaration provides for public involvement in decision-making processes as follows:
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938 Similar provisions may be found in article 2, paragraph 6, of the
Convention on Environmental Impact Assessment in a Transboundary
Context; the Guidelines on responsibility and liability regarding transboundary water pollution, part II.E.8, prepared by the ECE Task Force
on responsibility and liability regarding transboundary water pollution
(document ENVWA/R.45, annex); and paragraph 6 of the Draft ECE
Charter on environmental rights and obligations, prepared at a meeting
of experts on environmental law, 25 February to 1 March 1991 (document ENVWA/R.38, annex I).
939 OECD, OECD and the Environment (see footnote 875 above),
p. 150. This is also the main thrust of principle 14 of the Principles
of conduct in the field of the environment for the guidance of States
in the conservation and harmonious utilization of natural resources
shared by two or more States (see footnote 862 above). A discussion
of the principle of equal access may be found in S. van Hoogstraten,
P.-M. Dupuy and H. Smets, “L’égalité d’accès: pollution transfrontière”,
Environmental Policy and Law, vol. 2, No. 2 (June 1976), p. 77.
940 See E. Brown Weiss, “Environmental disasters in international
law”, Anuario Jurídico Interamericano, 1986 (OAS, Washington,
D.C., 1987), pp. 141–169. Resolution No. 13 of 17 December 1983

The need for the development of contingency plans for
responding to possible emergencies is well recognized.940

When necessary, watercourse States shall jointly develop contingency plans for responding to emergencies, in cooperation, where
appropriate, with other potentially affected States and competent international organizations.

(1) This article contains an obligation that calls for anticipatory rather than responsive action. The text of article 16 is based on article 28, paragraph 4, of the Convention on the Law of the Non-navigational Uses of International Watercourses which reads:

Commentary

The State of origin shall develop contingency plans
for responding to emergencies, in cooperation, where
appropriate, with the State likely to be affected and
competent international organizations.

Article 16. Emergency preparedness

Countries of origin should ensure that any person who has suffered transfrontier pollution damage or is exposed to a significant risk
of transfrontier pollution shall at least receive equivalent treatment to
that afforded in the Country of origin in cases of domestic pollution
and in comparable circumstances, to persons of equivalent condition or
status ...939

(6) The OECD Council has adopted recommendation
C(77)28(Final) on implementation of a regime of equal
right of access and non-discrimination in relation to transfrontier pollution. Paragraph 4, subparagraph (a), of the
annex to that recommendation provides as follows:

The provisions of the first paragraph of this article shall be equally
applicable in the case of proceedings concerning compensation for
damage caused by environmentally harmful activities. The question of
compensation shall not be judged by rules which are less favourable to
the injured Party than the rules of compensation of the State in which
the activities are being carried out.938

of the European Council of Environmental Law concerning “Principles concerning international cooperation in environmental emergencies linked to technological development” expressly calls for limits on
siting of all hazardous installations, for the adoption of safety standards
to reduce risk of emergencies, and for monitoring and emergency planning; see Environmental Policy and Law, vol. 12, No. 3 (April 1984),
p. 68. See also G. Handl, op. cit. (footnote 871 above), pp. 62–65.
941 For a review of various contingency plans established by several international organizations and bodies such as UNEP, FAO, the
United Nations Disaster Relief Coordinator, UNHCR, UNICEF, WHO,
IAEA and ICRC, see B. G. Ramcharan, The International Law and
Practice of Early-Warning and Preventive Diplomacy: The Emerging
Global Watch (Dordrecht, Kluwer, 1991), chapter 7 (The Practice of
Early-Warning: Environment, Basic Needs and Disaster-Preparedness),
pp. 143–168.
942 For establishment of joint commissions, see, for example, the
Indus Waters Treaty, 1960 and the Agreement for the Protection of the
Rhine against Chemical Pollution.
943 For a mention of these agreements, see E. Brown Weiss, loc. cit.
(see footnote 940 above), p. 148.

(3) Development of contingency plans are also better
achieved through establishment of common or joint commissions composed of members representing all States
concerned. National points of contact would also have
to be established to review matters and employ the latest
means of communication to suit early warnings.942 Contingency plans to respond to marine pollution disasters
are well known. Article 199 of the United Nations Convention on the Law of the Sea requires States to develop
such plans. The obligation to develop contingency plans
is also found in certain bilateral and multilateral agreements concerned with forest fires, nuclear accidents and
other environmental catastrophes.943 The Convention
for the Protection of the Natural Resources and Environment of the South Pacific Region provides in article 15
that the “Parties shall develop and promote individual

(2) While States of origin bear the primary responsibility for developing contingency plans, in many cases it will
be appropriate to prepare them in cooperation with other
States likely to be affected and competent international
organizations. For example, the contingency plans may
necessitate the involvement of other States likely to be affected, as well as international organizations with competence in the particular field.941 In addition, the coordination of response efforts might be most effectively handled
by a competent international organization of which the
States concerned are members.

It is suggested that the duty to prevent environmental disasters obligates States to enact safety measures and procedures to minimize the likelihood of major environmental
accidents, such as nuclear reactor accidents, toxic chemical spills, oil spills or forest fires. Where necessary, specific safety or contingency measures are open to States to
negotiate and agree in matters concerning management of
risk of significant transboundary harm, such safety measures could include: (a) adoption of safety standards for
the location and operation of industrial and nuclear plants
and vehicles; (b) maintenance of equipment and facilities
to ensure ongoing compliance with safety measures; (c)
monitoring of facilities, vehicles or conditions to detect
dangers; and (d) training of workers and monitoring of
their performance to ensure compliance with safety standards. Such contingency plans should include establishment of early warning systems.
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Any person who is affected or may be affected by a nuisance caused
by environmentally harmful activities in another contracting State shall
have the right to bring before the appropriate Court or Administrative
Authority of that State the question of the permissibility of such activities, including the question of measures to prevent damage, and to
appeal against the decision of the Court or the Administrative Authority
to the same extent and on the same terms as a legal entity of the State in
which the activities are being carried out.
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945 Article

footnote 857 above.
5 of this Convention provides for detailed data to be notified to the States likely to be affected: “(a) the time, exact location
where appropriate, and the nature of the nuclear accident; (b) the facility or activity involved; (c) the assumed or established cause and the
foreseeable development of the nuclear accident relevant to the transboundary release of the radioactive materials; (d) the general characteristics of the radioactive release, including, as far as is practicable and
appropriate, the nature, probable physical and chemical form and the
quantity, composition and effective height of the radioactive release;
(e) information on current and forecast meteorological and hydrological conditions, necessary for forecasting the transboundary release
of the radioactive materials; (f) the results of environmental monitoring relevant to the transboundary release of the radioactive materials;
(g) the off-site protective measures taken or planned; (h) the predicted
behaviour over time of the radioactive release.”
946 See, e.g., article 11 of the Agreement for the Protection of the
Rhine against Chemical Pollution; the Agreement concerning the
Activities of Agencies for the Control of Accidental Water Pollution by Hydrocarbons or Other Substances capable of Contaminating
Water and Recognized as such under the Convention of 16 November 1962 between France and Switzerland concerning Protection of
the Waters of Lake Geneva against Pollution (1977 Official Collection of Swiss Laws, p. 2204), reproduced in B. Ruester, B. Simma and
M. Bock, International Protection of the Environment, vol. XXV (Dobbs
Ferry, N.Y., Oceana, 1981), p. 285; and the Agreement on Great Lakes
Water Quality, concluded between Canada and the United States
(United States Treaties and Other International Agreements, 1978-79,
vol. 30, part 2 (Washington, D.C., United States Government Printing
Office, 1980), No. 9257).

944 See

(2) According to this article, the seriousness of the
harm involved together with the suddenness of the
emergency’s occurrence justifies the measures required.
However, suddenness does not denote that the situation

Similar obligations are also contained, for example, in
Principle 18 of the Rio Declaration;944 the Convention on
Early Notification of a Nuclear Accident;945 article 198 of
the United Nations Convention on the Law of the Sea; article 14, paragraph 1 (d) of the Convention on Biological
Diversity; article 5, paragraph 1 (c), of the International
Convention on Oil Pollution Preparedness, Response and
Cooperation, 1990 and a number of other agreements
concerning international watercourses.946

A watercourse State shall, without delay and by the most expeditious means available notify other potentially affected States and competent international organizations of any emergency originating within
its territory.

(1) This article deals with the obligations of States of
origin in responding to an actual emergency situation.
The provision is based on article 28, paragraph 2, of the
Convention on the Law of the Non-navigational Uses of
International Watercourses which reads:

Commentary

The State of origin shall, without delay and by the
most expeditious means, at its disposal, notify the State
likely to be affected of an emergency concerning an activity within the scope of the present articles and provide it with all relevant and available information.

Article 17. Notification of an emergency

contingency plans and joint contingency plans for responding to incidents”.

169

2. Failing an agreement on the means for the
peaceful settlement of the dispute within a period of
six months, the parties to the dispute shall, at the request of any of them, have recourse to the establishment of an impartial fact-finding commission.

1. Any dispute concerning the interpretation or
application of the present articles shall be settled expeditiously through peaceful means of settlement chosen
by mutual agreement of the parties to the dispute, including negotiations, mediation, conciliation, arbitration or judicial settlement.

Article 19. Settlement of disputes

(2) The reference in article 18 to any obligation of States
covers both treaty obligations and obligations under customary international law. It is equally intended to extend
both to rules having a particular application, whether to a
given region or a specified activity, and to rules which are
universal or general in scope. This article does not purport to resolve all questions of future conflict of overlap
between obligations under treaties and customary international law and obligations under the present articles.

(1) Article 18 intends to make it clear that the present
articles are without prejudice to the existence, operation
or effect of any obligation of States under international
law relating to an act or omission to which these articles
apply. It follows that no inference is to be drawn from the
fact that an activity falls within the scope of these articles,
as to the existence or non-existence of any other rule of
international law as to the activity in question or its actual
or potential transboundary effects.

Commentary

The present articles are without prejudice to any
obligation incurred by States under relevant treaties
or rules of customary international law.

Article 18. Relationship to other rules
of international law

(3) Emergencies could result from natural causes or human conduct. Measures to be taken in this regard are without prejudice to any claims of liability whose examination
is outside the scope of the present articles.

needs to be wholly unexpected. Early warning systems
established or forecasting of severe weather disturbances
could indicate that the emergency is imminent. This may
give the States concerned some time to react and take
reasonable, feasible and practical measures to avoid or
at any event mitigate ill effects of such emergencies. The
words “without delay” mean immediately upon learning
of the emergency and the phrase “by the most expeditious means, at its disposal” indicates that the most rapid
means of communication to which a State may have
recourse is to be utilized.
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(3) Failing any agreement through consultation and negotiation, the States concerned are urged to continue to
exert efforts to settle their dispute, through other peaceful
means of settlement to which they may resort by mutual
agreement, including mediation, conciliation, arbitration or judicial settlement. These are means of peaceful settlement of disputes set forth in Article 33 of the
Charter of the United Nations, in the second paragraph

(2) It is assumed that the application of this article would
come into play only after States concerned have exhausted
all the means of persuasion at their disposal through appropriate consultation and negotiations. These could take
place as a result of the obligations imposed by the present
articles or otherwise in the normal course of inter-State
relations.

(1) Article 19 provides a basic rule for the settlement
of disputes arising from the interpretation or application
of the regime of prevention set out in the present articles.
The rule is residual in nature and applies where the States
concerned do not have an applicable agreement for the
settlement of such disputes.

Commentary

6. The Commission shall adopt its report by a majority vote, unless it is a single-member Commission,
and shall submit that report to the parties to the dispute setting forth its findings and recommendations,
which the parties to the dispute shall consider in good
faith.

5. If the members nominated by the parties to the
dispute are unable to agree on a Chairperson within
three months of the request for the establishment of
the Commission, any party to the dispute may request the Secretary-General of the United Nations to
appoint the Chairperson who shall not have the nationality of any of the parties to the dispute. If one of
the parties to the dispute fails to nominate a member
within three months of the initial request pursuant
to paragraph 2, any other party to the dispute may
request the Secretary-General of the United Nations
to appoint a person who shall not have the nationality of any of the parties to the dispute. The person so
appointed shall constitute a single-member Commission.

4. If more than one State is involved on one side of
the dispute and those States do not agree on a common
member of the Commission and each of them nominates a member, the other party to the dispute has the
right to nominate an equal number of members of the
Commission.

See footnote 273 above.
948 General Assembly resolution 37/10 of 15 November 1982,
annex.
949 For an analysis of the various means of peaceful settlement of
disputes and references to relevant international instruments, see
Handbook on the Peaceful Settlement of Disputes between States
(United Nations publication, Sales No. E.92.V.7).
950 See article 33 of the Convention on the Law of the Nonnavigational Uses of International Watercourses.
951 The criteria of good faith are described in the commentary to
article 9.

947

(7) The report of the Commission usually should identify or clarify “facts”. Insofar as they involve no assessment or evaluation, they are generally beyond further
contention. States concerned are still free to give such
weight as they deem appropriate to these “facts” in arriving at a resolution of the dispute. However, article 19
requires the States concerned to give the report of the
fact-finding commission a good-faith consideration at
the least.951

(6) By virtue of the mandate to investigate the facts and
to clarify the questions in dispute, such commissions usually have the competence to arrange for hearings of the
parties, the examination of witnesses or on-site visits.

(5) Resort to impartial fact-finding commissions is a
well-known method incorporated in a number of bilateral or multilateral treaties, including the Covenant of
the League of Nations, the Charter of the United Nations
and the constituent instruments of certain specialized
agencies and other international organizations within the
United Nations system. Its potential to contribute to the
settlement of international disputes is recognized by General Assembly resolution 1967 (XVIII) of 16 December
1963 on the “Question of methods of fact-finding” and
the Declaration on Fact-Finding by the United Nations in
the Field of the Maintenance of International Peace and
Security adopted by the General Assembly in its resolution 46/59 of 9 December 1991, annex.

(4) If the States concerned are unable to reach an agreement on any of the means of peaceful settlement of disputes within a period of six months, paragraph 2 of article
19 obliges States, at the request of one of them, to have
recourse to the appointment of an impartial fact-finding
commission. Paragraphs 3, 4, and 5 of article 19 elaborate the compulsory procedure for the appointment of the
fact-finding commission.950 This compulsory procedure
is useful and necessary to help States to resolve their disputes expeditiously on the basis of an objective identification and evaluation of facts. Lack of proper appreciation
of the correct and relevant facts is often at the root of differences or disputes among States.

of the relevant section of the Declaration on Principles
of International Law concerning Friendly Relations and
Cooperation among States in accordance with the Charter
of the United Nations 947 and in paragraph 5 of section I
of the Manila Declaration on the Peaceful Settlement of
International Disputes,948 which are open to States as free
choices to be mutually agreed upon.949

Report of the International Law Commission on the work of its fifty-third session

3. The Fact-finding Commission shall be composed
of one member nominated by each party to the dispute
and in addition a member not having the nationality
of any of the parties to the dispute chosen by the nominated members who shall serve as Chairperson.
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Note

2. Text of the draft principles and commentaries thereto

States should cooperate with each other to implement the present draft principles.

The text of the draft principles with commentaries thereto adopted by the Commission at

3.

2.
The present draft principles and the measures adopted to implement them shall be
applied without any discrimination such as that based on nationality, domicile or
residence.

1.
Each State should adopt the necessary legislative, regulatory and administrative
measures to implement the present draft principles.

Implementation

Principle 8

2.
Such agreements should, as appropriate, include arrangements for industry and/or
State funds to provide supplementary compensation in the event that the financial
resources of the operator, including financial security measures, are insufficient to cover
the damage suffered as a result of an incident. Any such funds may be designed to
supplement or replace national industry-based funds.

1.
Where, in respect of particular categories of hazardous activities, specific global,
regional or bilateral agreements would provide effective arrangements concerning
compensation, response measures and international and domestic remedies, all efforts
should be made to conclude such specific agreements.

Development of specific international regimes

Principle 7

The background to these draft principles, together with the underlying approach, is

110

articles on the Prevention of Transboundary Harm from Hazardous Activities.

the Rio Declaration on Environment and Development but then specifically recalls the Draft

outlined in the preamble. It places the draft principles in the context of the relevant provisions of

(1)

General commentary

Draft principles on the allocation of loss in the case of transboundary
harm arising out of hazardous activities

its fifty-eighth session, are reproduced below.

67.
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It briefly provides the essential background that, even if the relevant State fully complies

It is important, as the preamble records, that those who suffer harm or loss as a result of

As the preamble notes, the necessary arrangements for compensation may be provided

The draft principles are therefore intended to contribute to the process of development of

The preamble also makes the point that States are responsible under international law for

In preparing the draft principles, the Commission has proceeded on the basis of a number

For the text and commentaries of the articles on responsibility of States for Internationally wrongful acts,
Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 77.

304

111

the scope of the Draft articles on prevention of transboundary harm from hazardous activities,

Secondly, there is an understanding that the scope of the liability aspects should be the same as

prejudice to the relevant rules of State responsibility adopted by the Commission in 2001.304

should be general and residual in character; and (b) that such a regime should be without

of basic understandings. In the first place, there is a general understanding that (a) the regime

(7)

event of a breach of the obligations of prevention.

to the rules relating to State responsibility and any claim that may lie under those rules in the

infringement of their prevention obligations. The draft principles are therefore without prejudice

(6)

be dealt with in such agreements.

hazardous activities not covered by specific agreements and by indicating the matters that should

international law in this field both by providing appropriate guidance to States in respect of

(5)

appropriate.

encourage the development of such agreements at the international, regional or bilateral level as

under international agreements covering specific hazardous activities and the draft principles

(4)

this may be accomplished.

obtain prompt and adequate compensation. These draft principles establish the means by which

such incidents involving hazardous activities are not left to carry those losses and are able to

(3)

other States and their nationals.

nonetheless occur and have transboundary consequences that cause harm and serious loss to

with its prevention obligations, under international law, accidents or other incidents may

(2)
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RQWKHRSHUDWRULQRWKHUZRUGVGRHVQRWLQDQ\ZD\DEVROYHWKH6WDWHIURPGLVFKDUJLQJLWVRZQ

ZLWKWKDWWRSLFDUHGLIIHUHQWDQGKDGWKHLURZQSDUWLFXODUIHDWXUHVWKH&RPPLVVLRQFDPHWRWKH

6L[WKO\ZKLOHWKHUHLVEURDGXQGHUVWDQGLQJRQWKHEDVLFHOHPHQWVWREHLQFRUSRUDWHGLQ

)LIWKO\LWPD\EHQRWHGWKDWSURYLVLRQLVPDGHIRUVXSSOHPHQWDU\IXQGLQJLQPDQ\

,ELGSDUD



6HHDOVRLELG )LIW\VHYHQWK6HVVLRQ6XSSOHPHQW1R $ SDUD





WKH6WDWH$WWKHVDPHWLPHLWLVUHFRJQL]HGWKDWWKH6WDWHKDVXQGHULQWHUQDWLRQDOODZGXWLHVRI

SUHGHWHUPLQHWKHVKDUHIRUWKHGLIIHUHQWDFWRUVRUWRSUHFLVHO\LGHQWLI\WKHUROHWREHDVVLJQHGWR

WKH6WDWH,QYLHZRIWKHJHQHUDODQGUHVLGXDOFKDUDFWHULWLVQRWFRQVLGHUHGQHFHVVDU\WR

VFKHPHRIDOORFDWLRQRIORVVVSUHDGLQJWKHORVVDPRQJPXOWLSOHDFWRUVLQFOXGLQJDVDSSURSULDWH

LPSRUWDQWLIWKHFRQFHSWRIOLPLWHGOLDELOLW\LVDGRSWHG7KHEDVLFXQGHUVWDQGLQJLVWRDGRSWD

VFKHPHVRIDOORFDWLRQRIORVVDQGVXFKIXQGLQJLQWKHSUHVHQWFDVHZRXOGEHSDUWLFXODUO\



VXSHUYLVLRQDQGKHQFHDVWKHEHQHILFLDU\RIWKHDFWLYLW\PD\EHKHOGOLDEOH

SHUVRQRUHQWLW\FRQFHUQHGLVIXQFWLRQDOO\LQFRPPDQGRUFRQWURORUGLUHFWVRUH[HUFLVHVRYHUDOO

HQWLWLHVFRXOGHTXDOO\EHGHVLJQDWHGE\DJUHHPHQWRUE\ODZ7KHLPSRUWDQWSRLQWLVWKDWWKH

QHHGQRWDOZD\VEHSODFHGRQWKHRSHUDWRURIDKD]DUGRXVRUDULVNEHDULQJDFWLYLW\DQGRWKHU

WRFRQGLWLRQVOLPLWDWLRQVDQGH[FHSWLRQV+RZHYHULWLVHTXDOO\UHFRJQL]HGWKDWVXFKOLDELOLW\

VXFKOLDELOLW\ZRXOGEHZLWKRXWWKHUHTXLUHPHQWRISURRIRIIDXOWDQGPD\EHOLPLWHGRUVXEMHFW

2QEDODQFHWKH&RPPLVVLRQKDVFRQFOXGHGWKDWUHFRPPHQGHGGUDIWSULQFLSOHVZRXOG




%LUQLHDQG%R\OHKDYHREVHUYHGLQUHVSHFWRIWKHGUDIWDUWLFOHRQSUHYHQWLRQWKDWĥīWKHUHLVDPSOHDXWKRULW\LQ
WUHDWLHVDQGFDVHODZDQG6WDWHSUDFWLFHIRUUHJDUGLQJīSURYLVLRQVRIWKH&RPPLVVLRQģVGUDIWFRQYHQWLRQDV
FRGLILFDWLRQRIH[LVWLQJLQWHUQDWLRQDOODZ7KH\UHSUHVHQWWKHPLQLPXPVWDQGDUGUHTXLUHGRI6WDWHVZKHQPDQDJLQJ
WUDQVERXQGDU\ULVNVDQGJLYLQJHIIHFWWR3ULQFLSOHRIWKH5LR'HFODUDWLRQĦ3DWULFLD%LUQLHDQG$ODQ%R\OH
,QWHUQDWLRQDO/DZDQGWKH(QYLURQPHQW 2[IRUG2[IRUG8QLYHUVLW\3UHVV  QGHG S

HVVHQWLDOSDUWVWKH\SURYLGHWKDWYLFWLPVWKDWVXIIHUWKHGDPDJHVKRXOGEHFRPSHQVDWHGSURPSWO\

VXEVWDQWLYHSURYLVLRQVLVPRUHOLNHO\WREHPHWLIWKHRXWFRPHLVFDVWDVSULQFLSOHV,QWKHLU

IUDXJKWZLWKGLIILFXOWLHV0RUHRYHULWLVIHOWWKDWWKHJRDORIZLGHVSUHDGDFFHSWDQFHRIWKH

KDYHWKHDGYDQWDJHRIQRWUHTXLULQJDKDUPRQL]DWLRQRIQDWLRQDOODZVDQGOHJDOV\VWHPVZKLFKLV

 

GLIIHUHQWVWDJHVRIHFRQRPLFGHYHORSPHQWRIWKHFRXQWULHVFRQFHUQHG

WKHFKRLFHVDQGDSSURDFKHVDGRSWHGDQGWKHLULPSOHPHQWDWLRQPD\DOVREHLQIOXHQFHGE\

,QDGGLWLRQWKHFKRLFHVRUDSSURDFKHVDGRSWHGPD\YDU\XQGHUGLIIHUHQWOHJDOV\VWHPV)XUWKHU

DFWLYLWLHVPD\UHTXLUHWKHDGRSWLRQRIGLIIHUHQWDSSURDFKHVZLWKUHJDUGWRVSHFLILFDUUDQJHPHQWV

QRQELQGLQJGHFODUDWLRQRIGUDIWSULQFLSOHV7KHGLIIHUHQWFKDUDFWHULVWLFVRISDUWLFXODUKD]DUGRXV

$VWKHGUDIWSULQFLSOHVDUHJHQHUDODQGUHVLGXDU\LQFKDUDFWHUWKH\DUHFDVWDVD

FODLPVWKDWPLJKWDULVHRUWRTXHVWLRQVRIWKHDSSOLFDEOHODZDQGSURFHGXUHV

IDOOLQJZLWKLQWKHVFRSHRIWKHSUHVHQWGUDIWSULQFLSOHVSULPDULO\DWWDFKHVWRWKHRSHUDWRUDQG
 

VFKHPHLVQRWRQO\JHQHUDODQGUHVLGXDU\EXWLVDOVRIOH[LEOHDQGZLWKRXWDQ\SUHMXGLFHWRWKH

6WDWHOLDELOLW\LVDFFHSWHGHVVHQWLDOO\LQWKHFDVHRIRXWHUVSDFHDFWLYLWLHV/LDELOLW\IRUDFWLYLWLHV



IRFXVGHSHQGLQJXSRQWKHFRQWH[WDQGWKHMXULVGLFWLRQLQYROYHG$FFRUGLQJO\WKHSURSRVHG

SULYDWHLQWHUQDWLRQDOODZJRYHUQLQJFKRLFHRIIRUXPVDVZHOODVWKHDSSOLFDEOHODZPD\FRPHLQWR

ERWKDQGZRXOGGHSHQGRQDQXPEHURIYDULDEOHV3ULQFLSOHVRIFLYLOODZRUFRPPRQODZRU

FRPSHQVDWLRQFODLPVPD\LQYROYHRWKHUDVSHFWVVXFKDVFLYLOOLDELOLW\RUFULPLQDOOLDELOLW\RU

DFWLYLWLHVLWLVXQGHUVWRRGWKDWLQPRVWFDVHVWKHVXEVWDQWLYHRUDSSOLFDEOHODZWRUHVROYH

WKHUHJLPHJRYHUQLQJWKHVFKHPHRIDOORFDWLRQRIORVVLQFDVHRIGDPDJHDULVLQJIURPKD]DUGRXV

 

)RXUWKO\WKHYDULRXVH[LVWLQJPRGHOVRIOLDELOLW\DQGFRPSHQVDWLRQKDYHFRQILUPHGWKDW

SUHYHQWLRQ

UHVSRQVHPHDVXUHVVKRXOGEHLQSODFHRYHUDQGDERYHWKRVHFRQWHPSODWHGLQWKHGUDIWDUWLFOHVRQ

WKDWVXFKDFWLYLWLHVJLYHULVHWRWUDQVERXQGDU\GDPDJHDQG E WKDWFRQWLQJHQF\SODQVDQG

UHJLPHPXVWSURYLGHIRUSURPSWDQGDGHTXDWHFRPSHQVDWLRQIRUWKHLQQRFHQWYLFWLPVLQWKHHYHQW

XQGHUWKHSUHVHQWWRSLFDUHHVVHQWLDOIRUHFRQRPLFGHYHORSPHQWDQGEHQHILFLDOWRVRFLHW\WKH

EDVLVRIFHUWDLQSROLF\FRQVLGHUDWLRQV D WKDWZKLOHWKHDFWLYLWLHVFRQWHPSODWHGIRUFRYHUDJH

GXWLHVRISUHYHQWLRQXQGHULQWHUQDWLRQDOODZ

DVVHVVPHQWVDQGPRQLWRULQJWKRVHLPSDFWVDVDSSURSULDWH7KHDWWDFKPHQWRISULPDU\OLDELOLW\

H[DPLQLQJWKHLVVXHVFRQFHUQLQJJOREDOFRPPRQV$IWHUREVHUYLQJWKDWWKHLVVXHVDVVRFLDWHG
7KLUGO\WKHZRUNKDVSURFHHGHGRQWKH

KDUPRQO\XSRQSULRUDXWKRUL]DWLRQXWLOL]LQJHQYLURQPHQWDODQGWUDQVERXQGDU\LPSDFW

WUDQVERXQGDU\KDUPLVHPSOR\HG7KH&RPPLVVLRQDOVRFDUHIXOO\FRQVLGHUHGWKHGHVLUDELOLW\RI

FRQFOXVLRQWKDWWKH\UHTXLUHDVHSDUDWHWUHDWPHQW

DFFRUGDQFHZLWKVXFKGXWLHVWRDOORZKD]DUGRXVDFWLYLWLHVZLWKDULVNRIVLJQLILFDQWWUDQVERXQGDU\

WUDQVERXQGDU\GDPDJHWKHVDPHWKUHVKROGĥVLJQLILFDQWĦWKDWLVPDGHDSSOLFDEOHLQWKHFDVHRI



SUHYHQWLRQDQGWKHVHHQWDLOFHUWDLQPLQLPXPVWDQGDUGVRIGXHGLOLJHQFH6WDWHVDUHREOLJHGLQ

ZKLFKWKH&RPPLVVLRQDOVRDGRSWHGLQ,QSDUWLFXODUWRWULJJHUWKHUHJLPHJRYHUQLQJ
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7KHFRPPHQWDULHVDUHRUJDQL]HGDVFRQWDLQLQJDQH[SODQDWLRQRIWKHVFRSHDQGFRQWH[WRI

2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\VL[WK6HVVLRQ6XSSOHPHQW1R $ SDUD





1RWLQJWKDW6WDWHVDUHUHVSRQVLEOHIRULQIULQJHPHQWVRIWKHLUREOLJDWLRQVRI
SUHYHQWLRQXQGHULQWHUQDWLRQDOODZ

&RQFHUQHGWKDWSURPSWDQGHIIHFWLYHUHVSRQVHPHDVXUHVVKRXOGEHWDNHQWR
PLQLPL]HWKHKDUPDQGORVVZKLFKPD\UHVXOWIURPVXFKLQFLGHQWV

(PSKDVL]LQJWKDWDSSURSULDWHDQGHIIHFWLYHPHDVXUHVVKRXOGEHLQSODFHWRHQVXUH
WKDWWKRVHQDWXUDODQGOHJDOSHUVRQVLQFOXGLQJ6WDWHVWKDWLQFXUKDUPDQGORVVDVDUHVXOW
RIVXFKLQFLGHQWVDUHDEOHWRREWDLQSURPSWDQGDGHTXDWHFRPSHQVDWLRQ

1RWLQJWKDWDVDUHVXOWRIVXFKLQFLGHQWVRWKHU6WDWHVDQGRUWKHLUQDWLRQDOVPD\
VXIIHUKDUPDQGVHULRXVORVV

$ZDUHWKDWLQFLGHQWVLQYROYLQJKD]DUGRXVDFWLYLWLHVPD\RFFXUGHVSLWHFRPSOLDQFH
E\WKHUHOHYDQW6WDWHZLWKLWVREOLJDWLRQVFRQFHUQLQJSUHYHQWLRQRIWUDQVERXQGDU\KDUP
IURPKD]DUGRXVDFWLYLWLHV

5HFDOOLQJWKH'UDIWDUWLFOHVRQWKH3UHYHQWLRQRI7UDQVERXQGDU\+DUPIURP
+D]DUGRXV$FWLYLWLHV

5HDIILUPLQJ3ULQFLSOHVDQGRIWKH5LR'HFODUDWLRQRQ(QYLURQPHQWDQG
'HYHORSPHQW

7KH*HQHUDO$VVHPEO\

WKH5HGXFWLRQRIWKH)XWXUH6WDWHOHVVQHVVWKH'UDIWDUWLFOHVRQWKH1DWLRQDOLW\RIQDWXUDOSHUVRQV

IRUPXODWHGLVQRWLQWHQGHGWRDIIHFWWKDWTXHVWLRQ



FDVHZLWKUHVSHFWWRWKHWZR'UDIW&RQYHQWLRQVRQWKH(OLPLQDWLRQRI)XWXUH6WDWHOHVVQHVVDQGRQ

SULQFLSOHVLQFXVWRPDU\LQWHUQDWLRQDOODZDQGWKHZD\LQZKLFKWKHGUDIWSULQFLSOHVDUH

$VQRWHGLQWKHLQWURGXFWLRQWKHILUVWSUHDPEXODUSDUDJUDSKFRPPHQFHVZLWKDUHIHUHQFH

7KHVHFRQGSUHDPEXODUSDUDJUDSKLVVHOIH[SODQDWRU\,WOLQNVWKHSUHVHQWGUDIWSULQFLSOHV



5HSRUWRIWKH8QLWHG1DWLRQV&RQIHUHQFHRQ(QYLURQPHQWDQG'HYHORSPHQW5LRGH-DQHLUR-XQH
8QLWHG1DWLRQVSXEOLFDWLRQ6DOHV1R(,DQG&RUULJHQGD YRO,5HVROXWLRQVDGRSWHGE\WKH&RQIHUHQFH
UHVROXWLRQDQQH[,



WRSURYLGHWKHHVVHQWLDOUDWLRQDOHIRUWKHSUHVHQWGUDIWSULQFLSOHV

WRWKHGUDIWDUWLFOHVRQSUHYHQWLRQ7KHWKLUGIRXUWKILIWKDQGVL[WKSUHDPEXODUSDUDJUDSKVVHHN



DQGDGHTXDWHFRPSHQVDWLRQ

VXIIHUKDUPDVDUHVXOWRIDQLQFLGHQWLQYROYLQJDKD]DUGRXVDFWLYLW\DUHDEOHWRREWDLQSURPSW

DQHVVHQWLDOFRPSRQHQWLQXQGHUSLQQLQJWKHSUHVHQWGUDIWSULQFLSOHVWRHQVXUHWKDWYLFWLPVWKDW

DFFRXQWWKHSROOXWHUSD\VSULQFLSOH7KH&RPPLVVLRQFRQVLGHUVWKHSROOXWHUSD\VSULQFLSOHDV

5LR'HFODUDWLRQDGGUHVVHVWKHSURPRWLRQRILQWHUQDOL]DWLRQRIHQYLURQPHQWDOFRVWVWDNLQJLQWR

3ULQFLSOHRIWKH6WRFNKROP'HFODUDWLRQRQWKH+XPDQ(QYLURQPHQW3ULQFLSOHRIWKH

HQYLURQPHQWDOGDPDJHLVVWUHVVHGLQ3ULQFLSOHRIWKDW'HFODUDWLRQZKLFKUHLWHUDWHV

GHYHORSQDWLRQDOODZUHJDUGLQJOLDELOLW\DQGFRPSHQVDWLRQIRUWKHYLFWLPVRISROOXWLRQDQGRWKHU

WR3ULQFLSOHVDQGRIWKH5LR'HFODUDWLRQRQ(QYLURQPHQWDQG'HYHORSPHQW7KHQHHGWR



FRQVLGHUHGDOOWKHPRUHSHUWLQHQW

6LQFHWKH&RPPLVVLRQZRXOGEHSUHVHQWLQJGUDIWGHFODUDWLRQRISULQFLSOHVDSUHDPEOHLV

LQUHODWLRQWRWKHVXFFHVVLRQRI6WDWHVDVZHOODVZLWKUHVSHFWWRWKHGUDIWDUWLFOHVRQSUHYHQWLRQ

EHHQSUHFHGHQWVGXULQJZKLFKWKH&RPPLVVLRQKDVVXEPLWWHGDGUDIWSUHDPEOH7KLVZDVWKH

SUDFWLFH,WGLGQRWDWWHPSWWRLGHQWLI\WKHFXUUHQWVWDWXVRIWKHYDULRXVDVSHFWVRIWKHGUDIW

3UHDPEOH

DUWLFOHVZLWKRXWDGUDIWSUHDPEOHOHDYLQJLWVHODERUDWLRQWR6WDWHV+RZHYHUWKHUHKDYHDOVR

IRUPXODWLRQRIWKHVXEVWDQFHRIWKHGUDIWSULQFLSOHVDVDFRKHUHQWVHWRIVWDQGDUGVRIFRQGXFWDQG

,QWKHSDVWWKH&RPPLVVLRQKDVJHQHUDOO\SUHVHQWHGWRWKH*HQHUDO$VVHPEO\VHWVRIGUDIW

&RPPHQWDU\


ī

'HVLULQJWRFRQWULEXWHWRWKHGHYHORSPHQWRILQWHUQDWLRQDOODZLQWKLVILHOG

5HFDOOLQJWKHVLJQLILFDQFHRIH[LVWLQJLQWHUQDWLRQDODJUHHPHQWVFRYHULQJVSHFLILF
FDWHJRULHVRIKD]DUGRXVDFWLYLWLHVDQGVWUHVVLQJWKHLPSRUWDQFHRIWKHFRQFOXVLRQRI
IXUWKHUVXFKDJUHHPHQWV

HODERUDWLRQRIVSHFLILFLQWHUQDWLRQDOUHJLPHV7KHIRFXVRIWKH&RPPLVVLRQZDVRQWKH

DVVLVW6WDWHVLQWKHDGRSWLRQRIDSSURSULDWHQDWLRQDOPHDVXUHVRILPSOHPHQWDWLRQDQGLQWKH

HDFKGUDIWSULQFLSOHDVZHOODVDQDQDO\VLVRIUHOHYDQWWUHQGVDQGSRVVLEOHRSWLRQVDYDLODEOHWR

 

UHLQVWDWHG

PLWLJDWHGWKURXJKSURPSWUHVSRQVHPHDVXUHVDQGWRWKHH[WHQWSRVVLEOHEHUHVWRUHGRU

DQGDGHTXDWHO\DQGWKDWHQYLURQPHQWDOGDPDJHUHODWLQJWRZKLFK6WDWHVPD\SXUVXHFODLPVEH
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RIDQDFFLGHQWDQGWKHPDJQLWXGHRILWVLQMXULRXVLPSDFWVHSDUDWHVVXFKDFWLYLWLHVIURPDQ\RWKHU
DFWLYLWLHV


XQGHULQWHUQDWLRQDOODZLWVHHNVWRNHHSFODLPVDULVLQJIURPLPSOHPHQWDWLRQRIWKDWUHJLPHIURP

WKHVFRSHRIDSSOLFDWLRQRIWKHVHGUDIWSULQFLSOHV



7KHĥ6FRSHRIDSSOLFDWLRQĦSURYLVLRQLVGUDIWHGWRFRQWH[WXDOL]HWKHGUDIWSULQFLSOHVDQG

&RPPHQWDU\


7KHSUHVHQWGUDIWSULQFLSOHVDSSO\WRWUDQVERXQGDU\GDPDJHFDXVHGE\KD]DUGRXV
DFWLYLWLHVQRWSURKLELWHGE\LQWHUQDWLRQDOODZ

6FRSHRIDSSOLFDWLRQ

7KLVSURYLVLRQLGHQWLILHV

,QWKHILUVWLQVWDQFHKD]DUGRXVDFWLYLWLHVFRPLQJZLWKLQWKHVFRSHRIWKHSUHVHQWGUDIW




6HHWKHUHFRPPHQGDWLRQRIWKH:RUNLQJ*URXSRIWKH&RPPLVVLRQ2IILFLDO5HFRUGVRIWKH
*HQHUD$VVHPEO\)LIW\VHYHQWK6HVVLRQ6XSSOHPHQW1RDQGFRUULJHQGXP $DQG&RUU SDUDV

PLQLPXPDULVNRIFDXVLQJVLJQLILFDQWWUDQVERXQGDU\KDUPLVFRYHUHG7KHVHDUHDFWLYLWLHV

LQGLFDWHVDQ\KD]DUGRXVRUE\LPSOLFDWLRQDQ\XOWUDKD]DUGRXVDFWLYLW\ZKLFKLQYROYHVDWD

DFWLYLWLHVFRXOGEHHQYLVDJHGXQGHUWKLVFDWHJRU\$VWKHWLWOHRIWKHGUDIWSULQFLSOHV

VLJQLILFDQWWUDQVERXQGDU\KDUPWKURXJKWKHLUSK\VLFDOFRQVHTXHQFHVĦ'LIIHUHQWW\SHVRI

SULQFLSOHVDUHWKRVHQRWSURKLELWHGE\LQWHUQDWLRQDOODZDQGLQYROYHĥWKHULVNRIFDXVLQJ



WKHMXULVGLFWLRQRIRQH6WDWHE\DFWLYLWLHVVLWXDWHGLQDQRWKHU6WDWH

ĥWUDQVERXQGDU\GDPDJHĦOLNHWKHQRWLRQRIĥWUDQVERXQGDU\KDUPĦIRFXVHVRQGDPDJHFDXVHGLQ

WKDWWKHIRFXVRIWKHSUHVHQWGUDIWSULQFLSOHVLVWUDQVERXQGDU\GDPDJH7KHQRWLRQRI

SDUWLFXODUHPSKDVLVLQWKHFRQWH[WRIWKHZRUNRIWKH&RPPLVVLRQ



DFWLYLWLHV7KHLQWHUUHODWHGQDWXUHRIWKHFRQFHSWVRIĥSUHYHQWLRQĦDQGĥOLDELOLW\ĦQHHGVQR

DSSOLFDWLRQDVWKH'UDIWDUWLFOHVRQSUHYHQWLRQRIWUDQVERXQGDU\KDUPIURPKD]DUGRXV

WRUHIOHFWWKHXQGHUVWDQGLQJWKDWWKHSUHVHQWGUDIWSULQFLSOHVZRXOGKDYHWKHVDPHVFRSHRI



OLVWRIDFWLYLWLHVLVOLNHO\WREHXQGHULQFOXVLYHDQGPLJKWTXLFNO\QHHGUHYLHZLQWKHOLJKWRIHYHU

WKHSURFHVVRIGHYHORSPHQWRILQWHUQDWLRQDOODZLQWKLVILHOG

7KHSKUDVHĥWUDQVERXQGDU\GDPDJHFDXVHGE\KD]DUGRXVDFWLYLWLHVQRWSURKLELWHGE\



)RUH[DPSOHYDULRXVOLDELOLW\UHJLPHVGHDOZLWKWKHW\SHRIDFWLYLWLHVZKLFKFRPHXQGHUWKHLUVFRSH WKH
&RQYHQWLRQRQWKH3URWHFWLRQRI0DULQH(QYLURQPHQWRIWKH%DOWLF6HD$UHD>,02@/'&&LUF VHHDOVR
8QLWHG1DWLRQV/DZRIWKH6HD%XOOHWLQ1R  S WKH&RQYHQWLRQRQWKH7UDQVERXQGDU\(IIHFWV
RI,QGXVWULDO$FFLGHQWV GRF(19:$5DQG$GG UHSULQWHGLQ,/0YRO  SDQQH[,WRWKH
3URWRFRORQ&LYLO/LDELOLW\DQG&RPSHQVDWLRQIRU'DPDJH&DXVHGE\WKH7UDQVERXQGDU\(IIHFWVRI,QGXVWULDO
$FFLGHQWVRQ7UDQVERXQGDU\:DWHUV .LHY3URWRFRO 81(&(GRFXPHQW03:$7&37(,$
RI0DUFKDQQH[,,WRWKH&RQYHQWLRQRQ&LYLO/LDELOLW\IRU'DPDJH5HVXOWLQJIURP$FWLYLWLHV'DQJHURXVWR
WKH(QYLURQPHQW /XJDQR&RQYHQWLRQ  (XURSHDQ7UHDW\6HULHV1R6HHDOVR,/0YRO  S 
ZKHUHDFWLYLWLHVVXFKDVWKHLQVWDOODWLRQVRUVLWHVIRUWKHSDUWLDORUFRPSOHWHGLVSRVDORIVROLGOLTXLGRUJDVHRXV
ZDVWHVE\LQFLQHUDWLRQRQODQGRUDWVHDLQVWDOODWLRQVRUVLWHVIRUWKHUPDOGHJUDGDWLRQRIVROLGJDVHRXVRUOLTXLG
ZDVWHVXQGHUUHGXFHGR[\JHQVXSSO\HWFKDYHEHHQLGHQWLILHGDVGDQJHURXVDFWLYLWLHVWKLV&RQYHQWLRQDOVRKDVD
OLVWRIGDQJHURXVVXEVWDQFHVLQDQQH[,6HHDOVR'LUHFWLYH&(RIWKH(XURSHDQ3DUOLDPHQWDQGWKH&RXQFLO
RI$SULORQHQYLURQPHQWDOOLDELOLW\ZLWKUHJDUGWRWKHSUHYHQWLRQDQGUHPHG\LQJRIHQYLURQPHQWDOGDPDJH
2-/YRO 




,ELG)LIW\VL[WK6HVVLRQ6XSSOHPHQW1R $ SDUDSDUD  RIWKHFRPPHQWDU\WRDUWLFOH D RI
WKHGUDIWDUWLFOHVRQSUHYHQWLRQ

ODZZKLFKLQYROYHDULVNRIFDXVLQJVLJQLILFDQWWUDQVERXQGDU\KDUPWKURXJKWKHLUSK\VLFDO

LQWHUQDWLRQDOODZĦKDVDVLPLODULPSRUWDVWKHSKUDVHĥDFWLYLWLHVQRWSURKLELWHGE\LQWHUQDWLRQDO



DUUDQJHPHQWVRUWRGRVRLQWKHLUQDWLRQDOOHJLVODWLRQ

FRPLQJZLWKLQWKHVFRSHRIWKHSUHVHQWSULQFLSOHVWKURXJKPXOWLODWHUDOUHJLRQDORUELODWHUDO

XQGHUWKHGUDIWDUWLFOHVRQSUHYHQWLRQ0RUHRYHULWLVDOZD\VRSHQWR6WDWHVWRVSHFLI\DFWLYLWLHV

SUHVHQWSULQFLSOHVDUHWKHVDPHDVWKRVHWKDWDUHVXEMHFWWRWKHUHTXLUHPHQWRISULRUDXWKRUL]DWLRQ

FDSWXUHWKHVHHOHPHQWVLQDJHQHULFOLVW+RZHYHUWKHDFWLYLWLHVFRPLQJZLWKLQWKHVFRSHRIWKH

DSSOLFDWLRQWKHVSHFLILFFRQWH[WDQGWKHPDQQHURIRSHUDWLRQ,WLVIHOWWKDWLWLVGLIILFXOWWR

LQRXWHUVSDFHWKHULVNWKDWIORZVIURPDQDFWLYLW\LVSULPDULO\DIXQFWLRQRIWKHSDUWLFXODU

DUHPRVWO\WKHVXEMHFWRIVSHFLDOUHJXODWLRQHJLQWKHQXFOHDUILHOGRULQWKHFRQWH[WRIDFWLYLWLHV

HYROYLQJWHFKQRORJLFDOGHYHORSPHQWV)XUWKHUH[FHSWIRUFHUWDLQXOWUDKD]DUGRXVDFWLYLWLHVZKLFK

OLVWRIDFWLYLWLHVLVQRWZLWKRXWSUREOHPVDQGIXQFWLRQDOO\LWLVQRWFRQVLGHUHGHVVHQWLDO$Q\VXFK

IXUWKHUVXFKDJUHHPHQWVZKLOHWKHODVWSUHDPEXODUSDUDJUDSKFDSWXUHVWKHGHVLUHWRFRQWULEXWHWR

3ULQFLSOH

&RPPLVVLRQRSWHGWRGLVSHQVHZLWKVSHFLILFDWLRQRIDOLVWRIDFWLYLWLHV6XFKVSHFLILFDWLRQRID

DJUHHPHQWVIRUYDULRXVFDWHJRULHVRIKD]DUGRXVDFWLYLWLHVDQGWKHLPSRUWDQFHRIFRQFOXGLQJ

)ROORZLQJWKHVDPHDSSURDFKDGRSWHGLQWKHFDVHRIWKHGUDIWDUWLFOHVRQSUHYHQWLRQWKH

FDXVLQJGLVDVWURXVWUDQVERXQGDU\KDUP7KHFRPELQHGHIIHFWRIWKHSUREDELOLW\RIRFFXUUHQFH

UHVSRQVLELOLW\WKDWD6WDWHPD\LQFXUDVDUHVXOWRILQIULQJHPHQWRILWVREOLJDWLRQVRISUHYHQWLRQ

7KHHLJKWKSUHDPEXODUSDUDJUDSKUHFRJQL]HVWKHH[LVWHQFHRIVSHFLILFLQWHUQDWLRQDO

WKDWKDYHDKLJKSUREDELOLW\RIFDXVLQJVLJQLILFDQWWUDQVERXQGDU\KDUPRUDORZSUREDELOLW\RI

7KHVHYHQWKSUHDPEXODUSDUDJUDSKVWUHVVHVWKDWWKHVHGUDIWSULQFLSOHVGRQRWDIIHFWWKH
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KDUPFRXOGRFFXUDFFLGHQWDOO\RULWPD\WDNHSODFHLQFLUFXPVWDQFHVQRWRULJLQDOO\
DQWLFLSDWHG)XUWKHUKDUPFRXOGRFFXUEHFDXVHRIJUDGXDOO\DFFXPXODWHGDGYHUVH
HIIHFWVRYHUDSHULRGRIWLPH7KLVGLVWLQFWLRQRXJKWWREHERUQHLQPLQGIRUSXUSRVHVRI
FRPSHQVDWLRQ%HFDXVHRISUREOHPVRIHVWDEOLVKLQJDFDXVDOOLQNEHWZHHQWKHKD]DUGRXV
DFWLYLW\DQGWKHGDPDJHLQFXUUHGFODLPVLQWKHODWWHUFDVHDUHQRWFRPPRQSODFH

UHFRJQL]HGWKHLPSRUWDQFHQRWRQO\RITXHVWLRQVRIUHVSRQVLELOLW\IRULQWHUQDWLRQDOO\ZURQJIXO

DFWVEXWDOVRTXHVWLRQVFRQFHUQLQJWKHREOLJDWLRQWRPDNHJRRGDQ\KDUPIXOFRQVHTXHQFHV

DULVLQJRXWRIFHUWDLQDFWLYLWLHVHVSHFLDOO\WKRVHZKLFKEHFDXVHRIWKHLUQDWXUHSUHVHQWFHUWDLQ

ULVNV+RZHYHULQYLHZRIWKHHQWLUHO\GLIIHUHQWEDVLVRIOLDELOLW\IRUULVNDQGWKHGLIIHUHQWQDWXUH

RIWKHUXOHVJRYHUQLQJLWDVZHOODVLWVFRQWHQWDQGWKHIRUPVLWPD\DVVXPHWKH&RPPLVVLRQ

7KHSUHVHQWGUDIWSULQFLSOHVOLNHWKHGUDIWDUWLFOHVRQSUHYHQWLRQDUHFRQFHUQHGZLWK

,QVXFKDFDVH6WDWHUHVSRQVLELOLW\FRXOGEH

<HDUERRNīYRO,,SDUD



2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\VHYHQWK6HVVLRQ6XSSOHPHQW1R $ SDUD
FRPPHQWDU\WRDUWLFOHSDUD  S6HHDOVR0%$NHKXUVWĥ,QWHUQDWLRQDO/LDELOLW\IRU,QMXULRXV
&RQVHTXHQFHV$ULVLQJRXWRI$FWVQRW3URKLELWHGE\,QWHUQDWLRQDO/DZĦ1HWKHUODQGV<HDUERRNRI,QWHUQDWLRQDO
/DZ YRO  SS$ODQ(%R\OHĥ6WDWH5HVSRQVLELOLW\DQG,QWHUQDWLRQDO/LDELOLW\IRU,QMXULRXV
&RQVHTXHQFHVRI$FWVQRW3URKLELWHGE\,QWHUQDWLRQDO/DZ $QHFHVVDU\GLVWLQFWLRQ"Ħ,&/4YRO  
SS.DUO=HPDQHNĥ6WDWH5HVSRQVLELOLW\DQG/LDELOLW\ĦLQ:/DQJ+1HXKROG.=HPDQHN HGV 
(QYLURQPHQWDO3URWHFWLRQDQG,QWHUQDWLRQDO/DZ /RQGRQ*UDKDP 7URWPDQ S365DRWKH
6HFRQG5HSRUWRQ3UHYHQWLRQRI7UDQVERXQGDU\'DPDJHIURP+D]DUGRXV$FWLYLWLHVGRFXPHQW$&1SDUDV
-%DUER]Dĥ/DUHVSRQVDELOLWªĢFDXVDOHģ¡OD&RPPLVVLRQGXGURLWLQWHUQDWLRQDOĦ$)',SS
3&DKLHUĥ/HSUREO©PHGHODUHVSRQVDELOLWªSRXUULVTXHHQGURLWLQWHUQDWLRQDOĦLQ,8+(,OHVUHODWLRQV
LQWHUQDWLRQDOHVGDQVXQPRQGHHQPXWDWLRQ /H\GHQ6LMWKRII SS&*/DXEHWĥ/HGURLW
LQWHUQDWLRQDOHHQTX«WHGģXQHUHVSRQVDELOLWªSRXUOHVGRPPDJHVUªVXOWDQWGģDFWLYLWªVTXģLOQģLQWHUGLWSDVĦ$)',
SS'/HY\ĥ5HVSRQVDELOLWªSRXURPLVVLRQHWUHVSRQVDELOLWªSRXUULVTXHHQGURLWLQWHUQDWLRQDO






)RUWKHFRPPHQWDULHVRQSUHYHQWLRQVHH2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\VL[WK6HVVLRQ
6XSSOHPHQW1R $ SDUDFRPPHQWDU\WRGUDIWDUWLFOH

LPSOLFDWLRQWKDWWKHDFWLYLW\LWVHOILVSURKLELWHG



DUWLFOHVRQSUHYHQWLRQFRXOGHQJDJH6WDWHUHVSRQVLELOLW\ZLWKRXWQHFHVVDULO\JLYLQJULVHWRWKH

SULPDU\UXOHV$FFRUGLQJO\WKHQRQIXOILOPHQWRIWKHGXW\RISUHYHQWLRQSUHVFULEHGE\WKHGUDIW



IRFXVLVRQWKHFRQVHTXHQFHVRIWKHDFWLYLW\DQGQRWRQWKHODZIXOQHVVRIWKHDFWLYLW\LWVHOI

,ELGSDUD





6HH3HWHU:HWWHUVWHLQĥ$3URSULHWDU\RU3RVVHVVRU\,QWHUHVW$&RQGLWLRQVLQHTXDQRQIRUFODLPLQJGDPDJHIRU
HQYLURQPHQWDOLPSDLUPHQWĦLQ3HWHU:HWWHUVWHLQ+DUPWRWKH(QYLURQPHQWWKH5LJKWWR&RPSHQVDWLRQDQG
$VVHVVPHQWRI'DPDJH 2[IRUG&ODUHQGRQ3UHVV  S6HHDOVR;XH+DQTLQ7UDQVERXQGDU\'DPDJHLQ
,QWHUQDWLRQDO/DZ &DPEULGJH&DPEULGJH8QLYHUVLW\3UHVV SSDQG



2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\HLJKWK6HVVLRQ6XSSOHPHQW1R $ SDUD



6HH30'XSX\/DUHVSRQVDELOLWªLQWHUQDWLRQDOHGHVWDWVSRXUOHVGRPPDJHVGģRULJLQHWHFKRORJLTXHHW
LQGXVWULHOOH 3DULV3HGRQH S,%URZQOLH6\VWHPRIWKH/DZRI1DWLRQV6WDWH5HVSRQVLELOLW\3DUW,
2[IRUG&ODUHQGRQ3UHVV S$5RVDVĥ6WDWH5HVSRQVLELOLW\DQG/LDELOLW\XQGHU&LYLO/LDELOLW\
5HJLPHVĦLQ2%ULQJDQG6DLG0DKPRXGL HGV &XUUHQW,QWHUQDWLRQDO/DZ,VVXHV1RUGLF3HUVSHFWLYHV (VVD\V
LQKRQRXURI-HU]\6]WXFNL  %RVWRQ01LMKRII DQG)RXDG%LWDUĥ/HVPRXYHPHQWVWUDQVIURQWDOLHUVGH
GªFKHWVGDQJHUHX[VHORQOD&RQYHQWLRQGH%£OHĦ(WXGHGHVUªJLPHVGHUHVSRQVDELOLWª 3DULV3HGRQH 
SS+RZHYHUGLIIHUHQWVWDQGDUGVRIOLDELOLW\EXUGHQRISURRIDQGUHPHGLHVDSSO\WR6WDWHUHVSRQVLELOLW\DQG
OLDELOLW\6HHDOVR30'XSX\ĥ2ºHQHVWOHGURLWLQWHUQDWLRQDOGHOģHQYLURQQHPHQW¡ODILQGXVL©FOH"ĦLQ5HYXH
JªQªUDOHGHGURLWLQWHUQDWLRQDOSXEOLF  SS7HUHVD$%HUZLFNĥ5HVSRQVLELOLW\DQG/LDELOLW\IRU
(QYLURQPHQWDO'DPDJH$5RDGPDSIRU,QWHUQDWLRQDO(QYLURQPHQWDO5HJLPHVĦ*HRUJHWRZQ,QWHUQDWLRQDO
(QYLURQPHQWDO5HYLHZ  SSDQG30'XSX\ĥ$SURSRVGHVPªVDYHQWXUHVGHODUHVSRQVDELOLWª
LQWHUQDWLRQDOHGHVWDWVGDQVVHVUDSSRUWVDYHFODSURWHFWLRQLQWHUQDWLRQDOHGHOģHQYLURQQHPHQWĦLQ03ULHXU 
&/DPEUHFKWV/HV+RPPHVHWOģHQYLURQQHPHQWWXGHVHQKRPPDJH¡$OH[DQGUH.LVV
3DULV)ULVRQ5RFKH 



SXEOLFĦ5*',3SS36WUXUPDĥ/DUHVSRQVDELOLWªHQGHKRUVGHOģLOOLFLWHHQGURLWLQWHUQDWLRQDO
ªFRQRPLTXHĦ3<%,/SS

DSSURSULDWHSUHYHQWLYHPHDVXUHVZHUHQRWHQYLVDJHG,QRWKHUZRUGVWUDQVERXQGDU\

SULQFLSOHVIURPWKHRSHUDWLRQRIWKHUXOHVJRYHUQLQJ6WDWHUHVSRQVLELOLW\7KH&RPPLVVLRQ

GHFLGHGWRDGGUHVVWKHWZRVXEMHFWVVHSDUDWHO\7KDWLVIRUWKHSXUSRVHRIWKHSULQFLSOHVWKH

WUDQVERXQGDU\KDUPFRXOGQRWEHLGHQWLILHGDWWKHWLPHRILQLWLDODXWKRUL]DWLRQDQGKHQFH

LQWHUQDWLRQDOODZĦ7KLVSDUWLFXODUSKUDVHKDVEHHQDGRSWHGHVVHQWLDOO\WRGLVWLQJXLVKWKHSUHVHQW

UHVSRQVLELOLW\)RULQVWDQFHWKHUHFRXOGEHVLWXDWLRQVZKHUHWKHSUHYHQWLYHPHDVXUHVZHUH
IROORZHGEXWLQWKHHYHQWSURYHGLQDGHTXDWHRUZKHUHWKHSDUWLFXODUULVNWKDWFDXVHG

/LNHWKHGUDIWDUWLFOHVRQSUHYHQWLRQWKHDFWLYLWLHVFRPLQJZLWKLQWKHVFRSHRIWKHSUHVHQW

SUHYHQWLRQ7UDQVERXQGDU\KDUPFRXOGRFFXUIRUVHYHUDORWKHUUHDVRQVQRWLQYROYLQJ6WDWH

SULQFLSOHVKDYHDQHOHPHQWRIKXPDQFDXVDWLRQDQGDUHTXDOLILHGDVĥDFWLYLWLHVQRWSURKLELWHGE\



WKURXJKWKHLUSK\VLFDOFRQVHTXHQFHV

,WLVUHFRJQL]HGWKDWKDUPFRXOGRFFXUGHVSLWHLPSOHPHQWDWLRQRIWKHGXWLHVRI

RQSUHYHQWLRQ

LQWHUQDWLRQDOODZ E VXFKDFWLYLWLHVLQYROYHDULVNRIFDXVLQJVLJQLILFDQWKDUP F VXFKKDUP


RUGXW\RIWKHRSHUDWRU,QGHHGWKLVLVZHOOXQGHUVWRRGWKURXJKRXWWKHZRUNRQGUDIWDUWLFOHV

XQGHUVWRRGDVFRQWDLQLQJIRXUHOHPHQWVQDPHO\ D VXFKDFWLYLWLHVDUHQRWSURKLELWHGE\

PXVWEHWUDQVERXQGDU\DQG G WKHWUDQVERXQGDU\KDUPPXVWEHFDXVHGE\VXFKDFWLYLWLHV

LQYRNHGWRLPSOHPHQWQRWRQO\WKHREOLJDWLRQVRIWKH6WDWHLWVHOIEXWDOVRWKHFLYLOUHVSRQVLELOLW\

FRQVHTXHQFHVĦLQWKHGUDIWDUWLFOHVRQSUHYHQWLRQ,WKDVDSDUWLFXODUPHDQLQJZKLFKLVZHOO
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7KHVHFRQGFULWHULRQLPSOLFLWLQWKHSUHVHQWSURYLVLRQRQVFRSHRIDSSOLFDWLRQLVWKDW

7KHWKLUGFULWHULRQLVWKDWWKHDFWLYLWLHVPXVWLQYROYHĥWUDQVERXQGDU\ĦKDUP7KXVWKUHH
7KHDFWLYLWLHVPXVWEH

,WVKRXOGEHQRWHGWKDWWKHGUDIWSULQFLSOHVDUHFRQFHUQHGZLWKĥWUDQVERXQGDU\GDPDJH

,ELG SDUDWKHFRPPHQWDU\WRGUDIWDUWLFOHSDUDV    



'DPDJHLVGHILQHGLQDUWLFOHSDUD F RIWKH%DVHO3URWRFRORQ/LDELOLW\DQG&RPSHQVDWLRQIRU'DPDJH
5HVXOWLQJIURPWKH7UDQVERXQGDU\0RYHPHQWRI+D]DUGRXV:DVWHVDQG7KHLU'LVSRVDO 'RFXPHQW
81(3&+: DUWLFOHSDUD G RIWKH.LHY3URWRFRODUWLFOHSDUDRIWKH/XJDQR
&RQYHQWLRQDUWLFOHSDUDRIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ/LDELOLW\DQG&RPSHQVDWLRQIRU'DPDJHLQ
&RQQHFWLRQZLWKWKH&DUULDJHRI+D]DUGRXVDQG1R[LRXV6XEVWDQFHVE\6HD +16  ,02GRFXPHQW
/(*&21)6HHDOVR,/0YRO   DUWLFOHSDUDRIWKH&RQYHQWLRQRQ&LYLO/LDELOLW\
IRU'DPDJH&DXVHG'XULQJ&DUULDJHRI'DQJHURXV*RRGVE\5RDG5DLODQG,QODQG1DYLJDWLRQ9HVVHOV &57' 
'RF(&(75$16IRUWH[WVHHDOVR5HYXHGHGURLWXQLIRUPH 81,'52,7  , S 6HHDOVRDUWLFOH
SDUDRIWKH(XURSHDQ3DUOLDPHQWDQGWKH&RXQFLO'LUHFWLYH&(RQHQYLURQPHQWDOOLDELOLW\
ZLWKUHJDUGWRSUHYHQWLRQDQGUHPHG\LQJRIHQYLURQPHQWDOGDPDJH 2-/9ROXPH 






6HHDOVR2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\VL[WK6HVVLRQ6XSSOHPHQW1R $ SDUD
WKHFRPPHQWDU\WRGUDIWDUWLFOHSDUD  S

ĥGDPDJHĦWRVWUHVVWKHWUDQVERXQGDU\RULHQWDWLRQRIWKHVFRSHRIWKHSUHVHQWSULQFLSOHV

,WLVWKHXVXDOWHUPXVHGLQOLDELOLW\UHJLPHV7KHZRUGĥWUDQVERXQGDU\ĦTXDOLILHV

VSHFLILFLW\WRWKHKDUPZKLFKRFFXUUHG7KHWHUPDOVRKDVWKHDGYDQWDJHRIIDPLOLDULW\

UHIHUWRWKHODWWHUSKDVH7KHQRWLRQRIĥWUDQVERXQGDU\GDPDJHĦLVLQWURGXFHGWRGHQRWH

WKHVXEVHTXHQWSKDVHZKHUHKDUPKDVDFWXDOO\RFFXUUHG7KHWHUPĥGDPDJHĦLVHPSOR\HGWR

WUDQVERXQGDU\KDUPKDVEHHQUHWDLQHGZKHUHWKHUHIHUHQFHLVRQO\WRWKHULVNRIKDUPDQGQRWWR

FDXVHGĦE\KD]DUGRXVDFWLYLWLHV,QWKHSUHVHQWFRQWH[WWKHUHIHUHQFHWRWKHEURDGHUFRQFHSWRI

 

DQGKDYHDQLPSDFWLQWKHWHUULWRU\RUSODFHVZLWKLQWKHMXULVGLFWLRQRUFRQWURORIDQRWKHU6WDWH

FRQGXFWHGLQWKHWHUULWRU\RURWKHUZLVHLQSODFHVZLWKLQWKHMXULVGLFWLRQRUFRQWURORIRQH6WDWH

FRPSULVHVTXHVWLRQVRIĥWHUULWRU\MXULVGLFWLRQĦDQGĥFRQWUROĦ



FRQFHSWVDUHHPEUDFHGE\WKH H[WUD WHUULWRULDOHOHPHQW7KHWHUPĥWUDQVERXQGDU\ĦKDUP

 

RIFDXVLQJVLJQLILFDQWWUDQVERXQGDU\KDUP

DFWLYLWLHVZLWKDORZSUREDELOLW\RIFDXVLQJGLVDVWURXVWUDQVERXQGDU\KDUPRUDKLJKSUREDELOLW\

VLJQLILFDQWWUDQVERXQGDU\KDUP$VQRWHGLQSDUDJUDSK  DERYHWKLVULVNHOHPHQWHQFRPSDVVHV

DFWLYLWLHVFRYHUHGE\WKHVHSULQFLSOHVDUHWKRVHWKDWRULJLQDOO\FDUULHGDĥULVNĦRIFDXVLQJ



)RUWKHSXUSRVHVRIWKHSUHVHQWGUDIWSULQFLSOHV

ORVVRUGDPDJHE\LPSDLUPHQWRIWKHHQYLURQPHQW

ORVVRIRUGDPDJHWRSURSHUW\LQFOXGLQJSURSHUW\ZKLFKIRUPVSDUW
RIWKHFXOWXUDOKHULWDJH

ORVVRIOLIHRUSHUVRQDOLQMXU\


2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\VL[WK6HVVLRQ6XSSOHPHQW1R $ SDUDWKH
FRPPHQWDU\WRGUDIWDUWLFOHSDUDV  DQG  S



6HHDOVRDUWLFOH  RIWKH&RQYHQWLRQRQWKH5HJXODWLRQRI$QWDUFWLF0LQHUDO5HVRXUFH$FWLYLWLHV
,/0YRO   ZKLFKGHILQHVGDPDJHWRWKH$QWDUFWLFHQYLURQPHQWRUGHSHQGHQWRUDVVRFLDWHG
HFRV\VWHPVDQGWKH&RQYHQWLRQRQWKH/DZRIWKH1RQ1DYLJDWLRQDO8VHVRI,QWHUQDWLRQDO:DWHUFRXUVHV
*HQHUDO$VVHPEO\UHVROXWLRQRI0D\IRUWH[WVHH81GRFXPHQW$6HHDOVR,/0YRO
  ZKLFKVHHNVLQDUWLFOHWRĥSUHYHQWWKHFDXVLQJRIVLJQLILFDQWKDUPĦ$UWLFOH E RI$QQH[9,RI
WKH3URWRFRORQ(QYLURQPHQWDO3URWHFWLRQWRWKH$QWDUFWLF7UHDW\RQ/LDELOLW\DULVLQJIURPHQYLURQPHQWDO
HPHUJHQFLHVGHILQHVĥHQYLURQPHQWDOHPHUJHQF\ĦPHDQVĥDQ\DFFLGHQWDOHYHQWWKDWīUHVXOWVLQRULPPLQHQWO\
WKUHDWHQVWRUHVXOWLQDQ\VLJQLILFDQWDQGKDUPIXOLPSDFWRQWKH$QWDUFWLFHQYLURQPHQWĦ




)RUGHILQLWLRQRIQXFOHDUGDPDJHVHHDUWLFOH,SDUDNRIRIWKH9LHQQD&RQYHQWLRQRQ&LYLO
/LDELOLW\IRU1XFOHDU'DPDJH ,/0YRO   DUWLFOH,SDUD N RIWKH3URWRFROWR$PHQGWKH
9LHQQD&RQYHQWLRQ ,/0YRO   DUWLFOHRIWKH&RQYHQWLRQRQ6XSSOHPHQWDU\&RPSHQVDWLRQ
IRU1XFOHDU'DPDJH ,/0YRO   DUWLFOH,SDUD D  YLL RIWKH3URWRFROWRDPHQGWKH
3DULV&RQYHQWLRQRQ7KLUG3DUW\/LDELOLW\LQWKH)LHOGRI1XFOHDU(QHUJ\ ZZZQHDIUKWPOODZ 


3ROOXWLRQGDPDJHLVGHILQHGLQDUWLFOHSDUDRIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO/LDELOLW\IRU
2LO3ROOXWLRQ'DPDJH 8QLWHG1DWLRQV7UHDW\6HULHVYROS DUWLFOHSDUDRIWKH,QWHUQDWLRQDO
&RQYHQWLRQRQ&LYLO/LDELOLW\IRU2LO3ROOXWLRQ'DPDJH ,02GRFXPHQW/(*&21)6HHDOVR%LUQLHDQG
%R\OH%DVLF'RFXPHQWVRQ,QWHUQDWLRQDO/DZDQGWKH(QYLURQPHQW 2[IRUG&ODUHQGRQ3UHVV SS 
DUWLFOHSDUDRIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO/LDELOLW\IRU%XQNHU2LO3ROOXWLRQ'DPDJH ,02
GRFXPHQW/(*&21)'& DUWLFOHSDUDRIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO/LDELOLW\IRU2LO
3ROOXWLRQ'DPDJHUHVXOWLQJIURPWKH([SORUDWLRQIRUDQG([SORLWDWLRQRI6HDEHG0LQHUDO5HVRXUFHV ,/0YRO
  

DUWLFOH, D RIWKH&RQYHQWLRQRQ,QWHUQDWLRQDO/LDELOLW\IRU'DPDJH&DXVHGE\6SDFH2EMHFWVRI 8QLWHG
1DWLRQV7UHDW\6HULHV YROS 

LLL 

LL 

L


D
ĥGDPDJHĦPHDQVVLJQLILFDQWGDPDJHFDXVHGWRSHUVRQVSURSHUW\RUWKH
HQYLURQPHQWDQGLQFOXGHV



8VHRIWHUPV

3ULQFLSOH

PXVWKDYHEHHQFDXVHGE\WKHĥSK\VLFDOFRQVHTXHQFHVĦRIDFWLYLWLHVLQTXHVWLRQ

LVH[FOXGHGIURPWKHVFRSHRIWKHSUHVHQWSULQFLSOHV7KXVVLJQLILFDQWWUDQVERXQGDU\KDUP

$QRWKHULPSRUWDQWFRQVLGHUDWLRQZKLFKGHOLPLWVWKHVFRSHRIDSSOLFDWLRQLVWKDW

GUDIWSULQFLSOHVLVRQGDPDJHFDXVHGGHVSLWHWKHIXOILOPHQWRIVXFKGXWLHV

 

WUDQVERXQGDU\KDUPFDXVHGE\6WDWHSROLFLHVLQWUDGHPRQHWDU\VRFLRHFRQRPLFRUVLPLODUILHOGV

)RUWKHSXUSRVHRIWKHSUHVHQWGUDIWSULQFLSOHVLWLVDVVXPHGWKDWGXWLHVRIGXHGLOLJHQFH

XQGHUWKHREOLJDWLRQVRISUHYHQWLRQKDYHEHHQIXOILOOHG$FFRUGLQJO\WKHIRFXVRIWKHSUHVHQW
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I

ĥYLFWLPĦPHDQVDQ\QDWXUDORUOHJDOSHUVRQRU6WDWHWKDWVXIIHUVGDPDJH

7KHSUHVHQWĥ8VHRIWHUPVĦVHHNVWRGHILQHDQGVHWRXWWKHPHDQLQJRIWKHWHUPVRU

&RPPHQWDU\


J
ĥRSHUDWRUĦPHDQVDQ\SHUVRQLQFRPPDQGRUFRQWURORIWKHDFWLYLW\DWWKH
WLPHWKHLQFLGHQWFDXVLQJWUDQVERXQGDU\GDPDJHRFFXUV




H
ĥWUDQVERXQGDU\GDPDJHĦPHDQVGDPDJHFDXVHGWRSHUVRQVSURSHUW\RUWKH
HQYLURQPHQWLQWKHWHUULWRU\RULQRWKHUSODFHVXQGHUWKHMXULVGLFWLRQRUFRQWURORID6WDWH
RWKHUWKDQWKH6WDWHRIRULJLQ


G
ĥ6WDWHRIRULJLQĦPHDQVWKH6WDWHLQWKHWHUULWRU\RURWKHUZLVHXQGHUWKH
MXULVGLFWLRQRUFRQWURORIZKLFKWKHKD]DUGRXVDFWLYLW\LVFDUULHGRXW


F
ĥKD]DUGRXVDFWLYLW\ĦPHDQVDQDFWLYLW\ZKLFKLQYROYHVDULVNRIFDXVLQJ
VLJQLILFDQWKDUP

/DNH/DQRX[$UELWUDWLRQ )UDQFHY6SDLQ  LELGYRO;,,SS






7UDLO6PHOWHU $UELWUDWLRQ 8QLWHG6WDWHVRI$PHULFDY&DQDGD  6HFRQGDZDUG 815,$$YRO,,,SDW
S

WRĥVLJQLILFDQWĦĥVHULRXVĦRUĥVXEVWDQWLDOĦKDUPRUGDPDJHDVWKHWKUHVKROGIRUJLYLQJULVHWR

/DQRX[DZDUGPDGHUHIHUHQFHWRVHULRXVLQMXU\$QXPEHURIFRQYHQWLRQVKDYHDOVRUHIHUUHG

FRQVHTXHQFHVĦDQGWKHLQMXU\LVHVWDEOLVKHGE\FOHDUDQGFRQYLQFLQJHYLGHQFH7KH/DNH

H[DPSOHWKH7UDLO6PHOWHUDZDUGDGGUHVVHGDQLQMXU\E\IXPHVZKHQWKHFDVHLVRIĥVHULRXV

QRWHWKDWGDPDJHWREHHOLJLEOHIRUFRPSHQVDWLRQVKRXOGDFTXLUHDFHUWDLQWKUHVKROG)RU

WKHEDVLVRIFODLPVIRUGDPDJH%HIRUHLGHQWLI\LQJWKHHOHPHQWVRIGDPDJHLWLVLPSRUWDQWWR

SXUSRVHVRIWKHSUHVHQWGUDIWSULQFLSOHV7KHHOHPHQWVRIGDPDJHDUHLGHQWLILHGLQSDUWWRVHWRXW

FRQFHSWVXVHGLQWKHSUHVHQWGUDIWSULQFLSOHV7KHGHILQLWLRQRIGDPDJHLVFUXFLDOIRUWKH



WKHFRVWVRIUHDVRQDEOHUHVSRQVHPHDVXUHV

Y


E
ĥHQYLURQPHQWĦLQFOXGHVQDWXUDOUHVRXUFHVERWKDELRWLFDQGELRWLFVXFK
DVDLUZDWHUVRLOIDXQDDQGIORUDDQGWKHLQWHUDFWLRQEHWZHHQWKHVDPHIDFWRUVDQGWKH
FKDUDFWHULVWLFDVSHFWVRIWKHODQGVFDSH

WKHFRVWVRIUHDVRQDEOHPHDVXUHVRIUHLQVWDWHPHQWRIWKHSURSHUW\RU
HQYLURQPHQWLQFOXGLQJQDWXUDOUHVRXUFHV

LY 

7KHWHUPĥVLJQLILFDQWĦLVXQGHUVWRRGWRUHIHUWRVRPHWKLQJPRUHWKDQĥGHWHFWDEOHĦEXW


2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\VL[WK6HVVLRQ6XSSOHPHQW1R $ SDUDWKH
FRPPHQWDU\WRGUDIWDUWLFOHSDUDV  DQG  




6HHIRUH[DPSOHDUWLFOHRIWKHGUDIW&RQYHQWLRQRQLQGXVWULDODQGDJULFXOWXUDOXVHVRILQWHUQDWLRQDOULYHUVDQG
ODNHVSUHSDUHGE\WKH,QWHU$PHULFDQ-XULGLFDO&RPPLWWHHLQ 2UJDQL]DWLRQRI$PHULFDQ6WDWHV5LRV\/DJRV
,QWHUQDFLRQDOHVWKHG SWKH81(&(*XLGHOLQHVRQ5HVSRQVLELOLW\DQG/LDELOLW\5HJDUGLQJ
7UDQVERXQGDU\:DWHU3ROOXWLRQWKH+HOVLQNL5XOHVRQWKH8VHVRIWKH:DWHUVRI,QWHUQDWLRQDO5LYHUV
DUWLFOH,QWHUQDWLRQDO/DZ$VVRFLDWLRQ5HSRUWRIWKH)LIW\VHFRQG&RQIHUHQFH +HOVLQNL SDUWLFOH
RIWKH%HUOLQ5XOHVRQ:DWHUDYDLODEOHDW
!KWWSZZZLODKTRUJSGI:DWHU5HVRXUFHV)LQDO5HSRUWSGI! SDUDJUDSKVDQGRI
*HQHUDO$VVHPEO\UHVROXWLRQ ;;9,, RI'HFHPEHUFRQFHUQLQJFRRSHUDWLRQEHWZHHQ6WDWHVLQWKH
ILHOGRIWKHHQYLURQPHQW5HFRPPHQGDWLRQRIWKH&RXQFLORIWKH2UJDQL]DWLRQIRU(FRQRPLF&RRSHUDWLRQDQG
'HYHORSPHQW 2(&' RQ3ULQFLSOHVFRQFHUQLQJ7UDQVIURQWLHU3ROOXWLRQSDUD2(&'1RQ'LVFULPLQDWLRQ
LQ5HODWLRQWR7UDQVIURQWLHU3ROOXWLRQ/HDGLQJ2(&''RFXPHQWVSUHSULQWHGLQ,/0YRO  S
WKH0HPRUDQGXPRI,QWHQW&RQFHUQLQJ7UDQVERXQGDU\$LU3ROOXWLRQEHWZHHQWKH8QLWHG6WDWHVDQG&DQDGD
867S7,$61RDQGDUWLFOHRIWKH0H[LFR8QLWHG6WDWHV$JUHHPHQWWR&RRSHUDWHLQ
WKH6ROXWLRQRI(QYLURQPHQWDO3UREOHPVLQWKH%RUGHU$UHDLQ,/0YRO  S7KH8QLWHG6WDWHVKDV
DOVRXVHGWKHZRUGĥVLJQLILFDQWĦLQLWVGRPHVWLFODZGHDOLQJZLWKHQYLURQPHQWDOLVVXHVVHHWKH$PHULFDQ/DZ
,QVWLWXWH5HVWDWHPHQWRIWKH/DZ6HFWLRQ5HSRUWHUģV1RWHSS

6HHIRUH[DPSOHDUWLFOH  RIWKH&RQYHQWLRQRQWKH5HJXODWLRQRI$QWDUFWLF0LQHUDO5HVRXUFH$FWLYLWLHV
,/0YRO  S DUWLFOHV  DQG  RIWKH&RQYHQWLRQRQ(QYLURQPHQWDO,PSDFW$VVHVVPHQWLQD
7UDQVERXQGDU\&RQWH[W ,/0YRO  S 81(&(&RQYHQWLRQRQWKH7UDQVERXQGDU\(IIHFWVRI
,QGXVWULDO$FFLGHQWV DUWLFOH G DQGDUWLFOHRIWKH&RQYHQWLRQRQWKH1RQQDYLJDWLRQDO8VHVRI,QWHUQDWLRQDO
:DWHUFRXUVHV6HHDOVR3KRHEH12NRZD6WDWH5HVSRQVLELOLW\IRU7UDQVERXQGDU\$LU3ROOXWLRQLQ,QWHUQDWLRQDO
/DZ 2[IRUG283 S5HQH/HIHEHU7UDQVERXQGDU\(QYLURQPHQWDO,QWHUIHUHQFHDQGWKH2ULJLQRI
6WDWH/LDELOLW\ 7KH+DJXH.OXZHU/DZ,QWHUQDWLRQDO SSZKRQRWHVWKHIHOWQHHGIRUDWKUHVKROGDQG
H[DPLQHVWKHUDWLRQDOHIRUDQGWKHSRVVLEOHZD\VRIH[SODLQLQJWKHPHDQLQJRIWKHWKUHVKROGRIĥVLJQLILFDQWKDUPĦ
6HHDOVR-*/DPPHUV3ROOXWLRQRI,QWHUQDWLRQDO:DWHUFRXUVHV 7KH+DJXH0DUWLQXV1LMKRII3XEOLVKHUV 
SSDQG5:ROIUXPĥ3XUSRVHVDQG3ULQFLSOHVRI,QWHUQDWLRQDO(QYLURQPHQWDO/DZĦ*HUPDQ<HDUERRNRI
,QWHUQDWLRQDO/DZYRO  SSDWS$VDJHQHUDOUXOHQRWLQJWKHLPSRUWDQFHRIDWKUHVKROGRI
GDPDJHIRUWULJJHULQJFODLPVIRUUHVWRUDWLRQDQGFRPSHQVDWLRQZKLOHFRQVLGHULQJHQYLURQPHQWDOGDPDJHLWLV
VXJJHVWHGWKDWĥWKHPRUHWKHHIIHFWVGHYLDWHIURPWKHVWDWHWKDWZRXOGEHUHJDUGHGDVEHLQJVXVWDLQDEOHDQGWKHOHVV
IRUHVHHDEOHDQGOLPLWHGWKHFRQVHTXHQWLDOORVVHVDUHWKHFORVHUWKHHIIHFWVFRPHWRWKHWKUHVKROGRIVLJQLILFDQFHĦ
7KLVLVWREHGHWHUPLQHGDJDLQVWDĥEDVHOLQHFRQGLWLRQĦZKLFK6WDWHVJHQHUDOO\GHILQHRUVKRXOGGHILQHVHH
5XGLJHU:ROIUXP&KULVWLQH/DQJHQIHOGDQG3HWUD0LQQHURS(QYLURQPHQWDO/LDELOLW\LQ,QWHUQDWLRQDO/DZ
7RZDUGVD&RKHUHQW&RQFHSWLRQ %HUOLQ(ULFK6FKPLGW9HUODJ S



FRUUHVSRQGWRSROLWLFDOERXQGDULHV,QFDUU\LQJRXWODZIXODFWLYLWLHVZLWKLQWKHLURZQWHUULWRULHV

PHDVXUHGE\IDFWXDODQGREMHFWLYHVWDQGDUGV7KHHFRORJLFDOXQLW\RIWKHSODQHWGRHVQRW

HQYLURQPHQWRUDJULFXOWXUHLQRWKHU6WDWHV6XFKGHWULPHQWDOHIIHFWVPXVWEHVXVFHSWLEOHRIEHLQJ

GHWULPHQWDOHIIHFWRQPDWWHUVVXFKDVIRUH[DPSOHKXPDQKHDOWKLQGXVWU\SURSHUW\

QHHGQRWEHDWWKHOHYHORIĥVHULRXVĦRUĥVXEVWDQWLDOĦ7KHKDUPPXVWOHDGWRDUHDO



7KHWKUHVKROGLVGHVLJQHGWRSUHYHQWIULYRORXVRUYH[DWLRXVFODLPV

OHJDOFODLPVĥ6LJQLILFDQWĦKDVDOVREHHQXVHGLQRWKHUOHJDOLQVWUXPHQWVDQGGRPHVWLFODZ
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EHQHILWIURPRQHģVRZQZURQJV$UWLFOH   F  LL RIWKH%DVHO3URWRFRODUWLFOH   E RIWKH
/XJDQR&RQYHQWLRQDQGDUWLFOH   G  LL RIWKH.LHY3URWRFROFRQWDLQSURYLVLRQVWRWKLVHIIHFW

EHFRQVLGHUHGĥVLJQLILFDQWĦEHFDXVHVFLHQWLILFNQRZOHGJHRUKXPDQDSSUHFLDWLRQDWWKDWVSHFLILF

WLPHPLJKWKDYHFRQVLGHUHGVXFKGHSULYDWLRQWROHUDEOH+RZHYHUWKDWYLHZPLJKWODWHUFKDQJH

DQGLQWUHDW\SUDFWLFH



(YHQWKRVH




6RPHOLDELOLW\UHJLPHVSURYLGHDVIROORZVDUWLFOH,SDUDJUDSKNRIWKH9LHQQD&RQYHQWLRQRQ&LYLO
/LDELOLW\IRU1XFOHDU'DPDJHGHILQHVQXFOHDUGDPDJHWRLQFOXGHĥ L ORVVRIOLIHDQ\SHUVRQDOLQMXU\RUDQ\ORVVRI
RUGDPDJHWRSURSHUW\īĦDUWLFOH,SDUDJUDSK N RIWKH3URWRFROWR$PHQGWKH9LHQQD&RQYHQWLRQRQ
&LYLO/LDELOLW\IRU1XFOHDU'DPDJH 9LHQQD&RQYHQWLRQ DOVRUHIHUVWRĥ L ORVVRIOLIHRUSHUVRQDOLQMXU\
LL ORVVRIRUGDPDJHWRSURSHUW\īĦDUWLFOH,SDUDJUDSKYLLRIWKH3DULV&RQYHQWLRQGHILQHVQXFOHDUGDPDJH
WRLQFOXGHĥORVVRIOLIHRUSHUVRQDOLQMXU\ORVVRIRUGDPDJHWRSURSHUW\īĦWKH&75'GHILQHVWKHFRQFHSWRI
ĥGDPDJHĦLQSDUDJUDSKRIDUWLFOHĥ D ORVVRIOLIHRUSHUVRQDOLQMXU\ E ORVVRIRUGDPDJHWRSURSHUW\ĦWKH
%DVHO3URWRFROGHILQHVĥGDPDJHĦLQDUWLFOHSDUDJUDSK F DVĥ L /RVVRIOLIHRUSHUVRQDOLQMXU\ LL /RVVRIRU
GDPDJHWRSURSHUW\RWKHUWKDQSURSHUW\KHOGE\WKHSHUVRQOLDEOHLQDFFRUGDQFHZLWKWKHSUHVHQWSURWRFROĦWKH
.LHY3URWRFROGHILQHVGDPDJHLQDUWLFOHSDUDJUDSK G DVĥ L /RVVRIOLIHRUSHUVRQDOLQMXU\ LL /RVVRIRU
GDPDJHWRSURSHUW\RWKHUWKDQSURSHUW\KHOGE\WKHSHUVRQOLDEOHLQDFFRUGDQFHZLWKWKH3URWRFROĦWKH/XJDQR
&RQYHQWLRQGHILQHVGDPDJHLQDUWLFOH  DVĥD/RVVRIOLIHRUSHUVRQDOLQMXU\E/RVVRUGDPDJHWRSURSHUW\

7KH(QYLURQPHQWDO/LDELOLW\$FWRI*HUPDQ\IRUH[DPSOHFRYHUVDQ\ERG\ZKRVXIIHUVGHDWKRUSHUVRQDOLQMXU\
7KH(QYLURQPHQWDO'DPDJH&RPSHQVDWLRQ$FWRI)LQODQGWKH(QYLURQPHQWDO&RGHRI6ZHGHQWKH&RPSHQVDWLRQ
IRU(QYLURQPHQWDO'DPDJH$FWRI'HQPDUNDOOFRYHUSHUVRQDOLQMXU\6HHJHQHUDOO\3HWHU:HWWHUVWHLQ
ĥ(QYLURQPHQWDO'DPDJHLQWKH/HJDO6\VWHPVRIWKH1RUGLF&RXQWULHVDQG*HUPDQ\ĦLQ0LFKDHO%RZPDQDQG
$ODQ%R\OH(QYLURQPHQWDO'DPDJHLQ,QWHUQDWLRQDO/DZDQG&RPSDUDWLYH/DZ3UREOHPVRI'HILQLWLRQDQG
(YDOXDWLRQ 2[IRUG283 SS



SHUVRQDOLQMXU\7KHUHDUHH[DPSOHVDWGRPHVWLFODZ



LWPD\EHWRDSHUVRQRUSURSHUW\,QVXESDUDJUDSK L GDPDJHWRSHUVRQVLQFOXGHVORVVRIOLIHRU



%MRUQ6DQGYLNDQG6DWX6XLNNDULĥ+DUPDQG5HSDUDWLRQLQ,QWHUQDWLRQDO7UHDW\UHJLPHV$Q2YHUYLHZĦLQ
3HWHU:HWWHUVWHLQ +DUPWRWKH(QYLURQPHQWī RSFLWS6HHJHQHUDOO\(GZDUG+3%UDQV/LDELOLW\IRU
'DPDJHWR3XEOLF1DWXUDO5HVRXUFHV6WDQGLQJ'DPDJHDQG'DPDJH$VVHVVPHQW 7KH+DJXH/RQGRQ1HZ<RUN
.OXZHU/DZ,QWHUQDWLRQDO SS6HHDOVR-XOLR%DUER]D6SHFLDO5DSSRUWHXU(OHYHQWKUHSRUWGRFXPHQW
$&1  



6HHH[DPSOHVLQIRRWQRWHDERYH



)RUH[DPSOHWKH(QYLURQPHQWDO'DPDJH&RPSHQVDWLRQ$FWRI)LQODQGFRYHUVGDPDJHWRSURSHUW\&KDSWHU
RIWKH(QYLURQPHQWDO&RGHRI6ZHGHQDQGWKH&RPSHQVDWLRQIRU(QYLURQPHQWDO'DPDJH$FWRI'HQPDUNFRYHUV
GDPDJHWRSURSHUW\



3ROOXWLRQGDPDJHLVGHILQHGLQDUWLFOHSDUDRIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO/LDELOLW\IRU2LO
3ROOXWLRQ'DPDJH 8QLWHG1DWLRQV7UHDW\6HULHVYROS DUWLFOHSDUDRIWKH,QWHUQDWLRQDO
&RQYHQWLRQRQ&LYLO/LDELOLW\IRU2LO3ROOXWLRQ'DPDJH ,02GRFXPHQW/(*&21) DUWLFOHSDUD




(8&RXQFLODQG3DUOLDPHQW'LUHFWLYH&(RQHQYLURQPHQWDOOLDELOLW\GRHVQRWDSSO\WRFDVHVRISHUVRQDO
LQMXU\WRGDPDJHWRSULYDWHSURSHUW\RUWRDQ\HFRQRPLFORVVDQGGRHVQRWDIIHFWDQ\ULJKWVUHJDUGLQJVXFKW\SHVRI
GDPDJHV

RWKHUWKDQWRWKHLQVWDOODWLRQLWVHOIRUSURSHUW\KHOGXQGHUWKHFRQWURORIWKHRSHUDWRUDWWKHVLWHRIWKHGDQJHURXV
DFWLYLW\Ħ

FRYHUHGXQGHUVXESDUDJUDSKV L DQG LL 6XFKORVVHVDUHWKHUHVXOWRIDORVVRIOLIHRUSHUVRQDO

)RUWKHSXUSRVHVRIWKHSUHVHQWGUDIWSULQFLSOHVFRQVHTXHQWLDOHFRQRPLFORVVHVDUH





'DPDJHGRHVQRWRFFXULQLVRODWLRQRULQDYDFXXP,WRFFXUVWRVRPHERG\RUVRPHWKLQJ

ORVVHV

QDWLRQDOFXOWXUDOKHULWDJHZKLFKPD\EH6WDWHSURSHUW\

ORVVHV,QWKLVFRQQHFWLRQDGLVWLQFWLRQLVRIWHQPDGHEHWZHHQFRQVHTXHQWLDODQGSXUHHFRQRPLF

VRPHDVSHFWVRIFRQVHTXHQWLDOHFRQRPLFORVVDVZHOODVSURSHUW\ZKLFKIRUPVSDUWRIWKH

SURSULHWDU\LQWHUHVWVZKLFKDUHLQYROYHGLQORVVRIOLIHRUSHUVRQDOLQMXU\RUORVVRIRUGDPDJHWR
SURSHUW\)XUWKHUPRUHWRUWODZKDVDOVRWHQGHGWRFRYHUGDPDJHWKDWPD\UHODWHWRHFRQRPLF

3DUDJUDSK D GHILQHVĥGDPDJHĦDVVLJQLILFDQWGDPDJHFDXVHGWRSHUVRQVSURSHUW\RUWKH

FODLPFRQFHUQLQJKLVSHUVRQDORUSURSULHWDU\ULJKWV7KHVHDUHFODLPVFRQFHUQLQJSRVVHVVRU\RU

LQGLYLGXDOUDWKHUWKDQULJKWVRIWKHSXEOLF$QLQGLYLGXDOZRXOGIDFHQRGLIILFXOW\WRSXUVXHD

HQYLURQPHQW6XESDUDJUDSKV L DQG LL FRYHUSHUVRQDOLQMXU\DQGSURSHUW\GDPDJHLQFOXGLQJ



XQGHUJRLQJFKDQJH

VHQVLWLYLW\RIWKHLQWHUQDWLRQDOFRPPXQLW\WRDLUDQGZDWHUSROOXWLRQOHYHOVKDVEHHQFRQVWDQWO\

7UDGLWLRQDOO\SURSULHWDU\ULJKWVKDYHEHHQPRUHFORVHO\UHODWHGWRWKHSULYDWHULJKWVRIWKH

WKHSHUVRQOLDEOHRQWKHSROLF\FRQVLGHUDWLRQZKLFKVHHNVWRGHQ\DWRUWIHDVRUWKHRSSRUWXQLW\WR

UHJLRQPD\QRWQHFHVVDULO\EHVRLQDQRWKHU$FHUWDLQGHSULYDWLRQDWDSDUWLFXODUWLPHPLJKWQRW



LQWUHDW\SUDFWLFH6RPHOLDELOLW\UHJLPHVH[FOXGHFODLPVFRQFHUQLQJGDPDJHWRSURSHUW\RI

WKHSHULRGLQZKLFKLWLVPDGH)RULQVWDQFHDGHSULYDWLRQZKLFKLVFRQVLGHUHGVLJQLILFDQWLQRQH

DQGWKHVDPHGHSULYDWLRQPLJKWWKHQEHFRQVLGHUHGĥVLJQLILFDQWGDPDJHĦ)RULQVWDQFHWKH

3URSHUW\LQFOXGHVPRYDEOHDQGLPPRYDEOHSURSHUW\7KHUHDUHH[DPSOHVDWGRPHVWLFODZDQG

,QVXESDUDJUDSK LL GDPDJHWRSURSHUW\LQFOXGHVORVVRIRUGDPDJHWRSURSHUW\

DQGDYDOXHGHWHUPLQDWLRQ7KHODWWHULVGHSHQGHQWRQWKHFLUFXPVWDQFHVRIDSDUWLFXODUFDVHDQG



VXEPLVVLRQRIDFODLPXQGHUWKLVKHDGLQJRIGDPDJH

GUDIWSULQFLSOHV

7KHGHWHUPLQDWLRQRIĥVLJQLILFDQWGDPDJHĦLQYROYHVERWKIDFWXDODQGREMHFWLYHFULWHULD

DSSO\7KRVHUHJLPHVWKDWDUHVLOHQWRQWKHPDWWHUGRQRWVHHPWRHQWLUHO\H[FOXGHWKHSRVVLEOH

OHYHORIĥVLJQLILFDQWĦDUHFRQVLGHUHGWROHUDEOHDQGGRQRWIDOOZLWKLQWKHVFRSHRIWKHSUHVHQW



OLDELOLW\UHJLPHVWKDWH[FOXGHDSSOLFDWLRQRILQMXU\WRSHUVRQVUHFRJQL]HWKDWRWKHUUXOHVZRXOG

6WDWHVKDYHLPSDFWVRQHDFKRWKHU7KHVHPXWXDOLPSDFWVVRORQJDVWKH\KDYHQRWUHDFKHGWKH

343

2WKHUHFRQRPLFORVV

6XESDUDJUDSK LL DOVRFRYHUVSURSHUW\ZKLFKIRUPVSDUWRIFXOWXUDOKHULWDJH6WDWH




)RUH[DPSOHXQGHUVHFWLRQ E RIWKH8QLWHG6WDWHV2LO3ROOXWLRQ$FWDQ\SHUVRQPD\UHFRYHUGDPDJHVIRU
LQMXU\WRRUHFRQRPLFORVVHVUHVXOWLQJIURPWKHGHVWUXFWLRQRIUHDORUSHUVRQDOSURSHUW\ZKLFKVKDOOEHUHFRYHUDEOH
E\DFODLPDQWZKRRZQVRUOHDVHVVXFKSURSHUW\7KHVXEVHFWLRQDOVRSURYLGHVWKDWDQ\SHUVRQPD\UHFRYHU
ĥGDPDJHVHTXDOWRWKHORVVRISURILWVRULPSDLUPHQWRIHDUQLQJFDSDFLW\GXHWRWKHLQMXU\GHVWUXFWLRQRUORVVRIUHDO
SURSHUW\SHUVRQDOSURSHUW\īĦ6LPLODUO\VHFWLRQRIWKH*HUPDQ&LYLO&RGHSURYLGHVWKDWDQ\ORVVRISURILWLV
WREHFRPSHQVDWHG

6HHIRUH[DPSOHDUWLFOH,   N RIWKH3URWRFROWR$PHQGWKH9LHQQD&RQYHQWLRQRQ&LYLO/LDELOLW\
IRU1XFOHDU'DPDJHGHILQHVQXFOHDUGDPDJHDVLQFOXGLQJīHDFKRIWKHIROORZLQJWRWKHH[WHQWGHWHUPLQHGE\WKH
ODZRIWKHFRPSHWHQWFRXUW LLL HFRQRPLFORVVDULVLQJIURPORVVRUGDPDJHUHIHUUHGWRLQVXESDUDJUDSK L RU LL 
LQVRIDUDVQRWLQFOXGHGLQWKRVHVXESDUDJUDSKVLILQFXUUHGE\DSHUVRQHQWLWOHGWRFODLPLQUHVSHFWRIVXFKORVVRU
GDPDJHī YLL DQ\RWKHUHFRQRPLFORVVRWKHUWKDQDQ\FDXVHGE\WKHLPSDLUPHQWRIWKHHQYLURQPHQWLISHUPLWWHG
E\WKHJHQHUDOODZRQFLYLOOLDELOLW\RIWKHFRPSHWHQWFRXUWī6HHDOVRDUWLFOHRIWKHDQQH[WRWKH&RQYHQWLRQ
RQ6XSSOHPHQWDU\&RPSHQVDWLRQIRU1XFOHDU'DPDJHZKLFKFRYHUVDQGHDFKRIWKHIROORZLQJWRWKHH[WHQW
GHWHUPLQHGE\WKHODZRIWKHFRPSHWHQWFRXUWī LLL HFRQRPLFORVVDULVLQJIURPORVVRUGDPDJHUHIHUUHGWRLQ
VXESDUDJUDSK L RU LL LQVRIDUDVQRWLQFOXGHGLQWKRVHVXESDUDJUDSKVLILQFXUUHGE\DSHUVRQHQWLWOHGWRFODLPLQ
UHVSHFWRIVXFKORVVRUGDPDJHī YLL DQ\RWKHUHFRQRPLFORVVRWKHUWKDQDQ\FDXVHGE\WKHLPSDLUPHQWRIWKH
HQYLURQPHQWLISHUPLWWHGE\WKHJHQHUDOODZRQFLYLOOLDELOLW\RIWKHFRPSHWHQWFRXUW$UWLFOH, YLL RIWKH
3URWRFROWRDPHQGWKH3DULV&RQYHQWLRQRQ7KLUG3DUW\/LDELOLW\LQWKH)LHOGRI1XFOHDU(QHUJ\GHILQHV
QXFOHDUGDPDJHDVLQFOXGLQJHDFKRIWKHIROORZLQJWRWKHH[WHQWGHWHUPLQHGE\WKHODZRIWKHFRPSHWHQWFRXUWī
 HFRQRPLFORVVDULVLQJIURPORVVRUGDPDJHUHIHUUHGWRLQVXESDUDJUDSKRUDERYHLQVRIDUDVQRWLQFOXGHGLQ
WKRVHVXESDUDJUDSKVLILQFXUUHGE\DSHUVRQHQWLWOHGWRFODLPLQUHVSHFWRIVXFKORVVRUGDPDJH



FRQFHUQLQJWKH3URWHFWLRQRI:RUOG&XOWXUDODQG1DWXUDO+HULWDJHKDVDFRPSUHKHQVLYH

DQWKURSRORJLFDOLPSRUWDQFHRULQWKHLUFRQVHUYDWLRQRUQDWXUDOEHDXW\7KH&RQYHQWLRQ

PRQHWDU\WHUPVEXWOLHVLQWKHLUKLVWRULFDODUWLVWLFVFLHQWLILFDHVWKHWLFHWKQRORJLFDORU

VLWHVDQGJHRORJLFDODQGSK\VLFDOIRUPDWLRQV7KHLUYDOXHFDQQRWHDVLO\EHTXDQWLILDEOHLQ

LQFOXGLQJPRQXPHQWVEXLOGLQJVDQGVLWHVZKLOHQDWXUDOKHULWDJHGHQRWHVQDWXUDOIHDWXUHVDQG

SURSHUW\PD\EHLQFOXGHGLQWKHQDWLRQDOFXOWXUDOKHULWDJH,WHPEUDFHVDZLGHUDQJHRIDVSHFWV



HQVXUHWKHYLFWLPLVQRWOHIWXQFRPSHQVDWHG

LQFLGHQWLQYROYLQJDKD]DUGRXVDFWLYLW\GLUHFWO\FDXVHVORVVRILQFRPHHIIRUWVZRXOGEHPDGHWR

OHJDOSURYLVLRQIRUFODLPVFRYHULQJORVVRILQFRPHLWZRXOGEHUHDVRQDEOHWRH[SHFWWKDWLIDQ

PD\DULVHWKDWLVQRWOLQNHGWRSHUVRQDOLQMXU\RUGDPDJHWRSURSHUW\,QWKHDEVHQFHRIDVSHFLILF

DUHIROORZHGLQFOXGLQJLQUHVSHFWRIFRPSHQVDWLRQIRUORVVRILQFRPH

5HVSHFWLQJDQGVDIHJXDUGLQJFXOWXUDOSURSHUW\DUHSULPDU\FRQVLGHUDWLRQVLQWLPHVRI

6XESDUDJUDSKV LLL WR Y GHDOZLWKFODLPVWKDWDUHXVXDOO\DVVRFLDWHGZLWKGDPDJHWR

VLWHVZRUNVRIPDQRUWKHFRPELQHGZRUNVRIQDWXUHDQGPDQDQGDUHDVLQFOXGLQJDUFKDHRORJLFDO
VLWHVZKLFKDUHRIRXWVWDQGLQJXQLYHUVDOYDOXHIURPWKHKLVWRULFDODHVWKHWLFHWKQRORJLFDORU
DQWKURSRORJLFDOSRLQWRIYLHZ

JURXSVRIEXLOGLQJVJURXSVRIVHSDUDWHRUFRQQHFWHGEXLOGLQJVZKLFKEHFDXVHRIWKHLU
DUFKLWHFWXUHWKHLUKRPRJHQHLW\RUWKHLUSODFHLQWKHODQGVFDSHDUHRIRXWVWDQGLQJXQLYHUVDOYDOXH
IURPWKHSRLQWRIYLHZRIKLVWRU\DUWRUVFLHQFH

PRQXPHQWVDUFKLWHFWXUDOZRUNVZRUNVRIPRQXPHQWDOVFXOSWXUHDQGSDLQWLQJHOHPHQWVRUVWUXFWXUHVRIDQ
DUFKDHRORJLFDOQDWXUHLQVFULSWLRQVFDYHGZHOOLQJVDQGFRPELQDWLRQVRIIHDWXUHVZKLFKDUHRIRXWVWDQGLQJ
XQLYHUVDOYDOXHIURPWKHSRLQWRIYLHZRIKLVWRU\DUWRUVFLHQFH

,/0YRO  $UWLFOHGHILQHVĥFXOWXUDOKHULWDJHĦIRUSXUSRVHVRIWKH&RQYHQWLRQDV



7KH$GGLWLRQDO3URWRFROVWRWKH*HQHYD&RQYHQWLRQVDUWLFOHRI3URWRFRO,DQGDUWLFOHRI3URWRFRO,,6HH
DOVRWKH+DJXH&RQYHQWLRQVRISDUWLFXODUO\&RQYHQWLRQ,9DQGLWV5HJXODWLRQVFRQFHUQLQJWKH/DZVDQG
&XVWRPVRI:DURQ/DQG DUWLFOHVDQGRIWKH5HJXODWLRQV DQG&RQYHQWLRQ,;UHVSHFWLQJ%RPEDUGPHQWE\
1DYDO)RUFHVLQ7LPHRI:DU DUWLFOH 



'RQHDW7KH+DJXHRQ0D\




6HHDOVRDUWLFOH  RIWKH&RQYHQWLRQRQWKH3URWHFWLRQDQG8VHRI7UDQVERXQGDU\:DWHUFRXUVHVDQG
,QWHUQDWLRQDO/DNHV


6HHDOVRGHILQLWLRQRIFXOWXUDOSURSHUW\LQDUWLFOHRIWKH+DJXH&RQYHQWLRQIRUWKH3URWHFWLRQRI
&XOWXUDO3URSHUW\LQWKHHYHQWRIDUPHGFRQIOLFWZKLFKHVVHQWLDOO\FRYHUVPRYDEOHDQGLPPRYDEOHSURSHUW\RIJUHDW
LPSRUWDQFHWRWKHFXOWXUDOKHULWDJHRISHRSOHV6HHDOVR&RQYHQWLRQRQWKH0HDQVRI3URKLELWLQJDQG
3UHYHQWLQJWKH,OOLFLW,PSRUW([SRUWDQG7UDQVIHURI2ZQHUVKLSRI&XOWXUDO3URSHUW\



WRVXFKSHUVRQVDQGSURSHUW\7KHEURDGHUUHIHUHQFHWRFODLPVFRQFHUQLQJWKHHQYLURQPHQW

VLPXOWDQHRXVO\FDXVLQJGDPDJHWRSHUVRQVRUSURSHUW\DQGKHQFHLVLQGHSHQGHQWRIDQ\GDPDJH

7KLVLVGDPDJHFDXVHGE\WKHKD]DUGRXVDFWLYLW\WRWKHHQYLURQPHQWLWVHOIZLWKRUZLWKRXW

VXESDUDJUDSKVDUHFRQFHUQHGZLWKTXHVWLRQVFRQFHUQLQJGDPDJHWRWKHHQYLURQPHQWSHUVH

FRQVWLWXWHWKHHVVHQWLDOHOHPHQWVLQFOXVLYHLQDGHILQLWLRQRIGDPDJHWRWKHHQYLURQPHQW7KHVH

WKHHQYLURQPHQW7KH\PD\DOOEHWUHDWHGDVSDUWVRIRQHZKROHFRQFHSW7RJHWKHUWKH\

 

ZRUNVRIDUWZKLFKFRQVWLWXWHWKHFXOWXUDOKHULWDJHRISHRSOHV

KXPDQLWDULDQODZSURKLELWVFRPPLVVLRQRIKRVWLOLWLHVGLUHFWHGDJDLQVWKLVWRULFDOPRQXPHQWVDQG

IRUWKH3URWHFWLRQRI&XOWXUDO3URSHUW\LQWKHHYHQWRIDUPHGFRQIOLFW0RUHRYHULQWHUQDWLRQDO

SHDFHDVWKH\DUHLQWLPHVRIDUPHGFRQIOLFW7KLVSULQFLSOHLVDVVHUWHGLQWKH+DJXH&RQYHQWLRQ

 

H[WHQWFXOWXUDOKHULWDJHPD\DOVREHHPEUDFHGE\WKHEURDGHUGHILQLWLRQRIHQYLURQPHQW

GHILQLWLRQRIĥHQYLURQPHQWĦSURSHUW\ZKLFKIRUPVSDUWRIWKHFXOWXUDOKHULWDJHDQGWRWKDW

FXOWXUDOKHULWDJHXQGHUWKLVKHDG)RUH[DPSOHWKH/XJDQR&RQYHQWLRQLQFOXGHVLQLWV

GDPDJHLVVXSSRUWHGLQWUHDW\SUDFWLFHDQGXQGHUGRPHVWLFODZDOWKRXJKGLIIHUHQWDSSURDFKHV


GHILQLWLRQRIFXOWXUDOKHULWDJH1RWDOOFLYLOOLDELOLW\UHJLPHVLQFOXGHDVSHFWVFRQFHUQLQJ

LQMXU\RUGDPDJHWRSURSHUW\7KHVHZRXOGLQFOXGHORVVRIHDUQLQJVGXHWRSHUVRQDOLQMXU\6XFK
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,QRWKHULQVWDQFHVRIGDPDJHWRWKHHQYLURQPHQWSHUVHLWLVQRWHDV\WRHVWDEOLVK




6HH3HWHU:HWWHUVWHLQĥ$3URSULHWDU\RU3RVVHVVRU\,QWHUHVW$&RQGLWLR6LQH4XD1RQIRU&ODLPLQJ'DPDJHV
IRUHQYLURQPHQWDO,PSDLUPHQW"ĦRSFLWS2QWKHQHHGWROLPLWWKHFRQFHSWRIĥGLUHFWO\UHODWHGĦĥSXUH
HFRQRPLFORVVĦZLWKDYLHZQRWWRRSHQIORRGJDWHVRUHQWHUĥGDPDJHVORWWHU\ĦHQFRXUDJLQJLQGHWHUPLQDWHOLDELOLW\
ZKLFKZLOOWKHQEHDGLVLQFHQWLYHWRJHWSURSHULQVXUDQFHRUHFRQRPLFSHUVSHFWLYHVHH/XFDV%HUJNDPS/LDELOLW\
DQG(QYLURQPHQW3ULYDWHDQG3XEOLF/DZ$VSHFWVRI&LYLO/LDELOLW\IRU(QYLURQPHQWDO+DUPLQDQ,QWHUQDWLRQDO
&RQWH[W 7KH+DJXH .OXZHU/DZ,QWHUQDWLRQDO SS,WLVDOVRVXJJHVWHGWKDWVXFKDQXQOLPLWHG
DSSURDFKPD\OLPLWĥWKHDFFHSWDQFHRIWKHGHILQLWLRQRIGDPDJHDQGWKXVLWKDVWREHVROYHGRQWKHQDWLRQDOOHYHOĦ
5XGLJHU:ROIUXP&KULVWLQH/DQJHQIHOGDQG3HWUD0LQQHURSRSFLWS7KH(XURSHDQ'LUHFWLYH
FRYHUVHQYLURQPHQWDOGDPDJHLQDUWLFOH




6XEVHFWLRQ E RIWKH8QLWHG6WDWHV2LO3ROOXWLRQ$FWSURYLGHVWKDWDQ\SHUVRQPD\UHFRYHUĥGDPDJHVHTXDO
WRWKHORVVRISURILWVRULPSDLUPHQWRIHDUQLQJFDSDFLW\GXHWRWKHLQMXU\GHVWUXFWLRQRUORVVRIīQDWXUDO
UHVRXUFHVĦ7KH(QYLURQPHQWDO'DPDJH&RPSHQVDWLRQ$FWRI)LQODQGFRYHUVSXUHHFRQRPLFORVVH[FHSWZKHUH
VXFKORVVHVDUHLQVLJQLILFDQW&KDSWHURIWKH(QYLURQPHQWDO&RGHRI6ZHGHQDOVRSURYLGHVIRUSXUHHFRQRPLF
ORVV3XUHHFRQRPLFORVVQRWFDXVHGE\FULPLQDOEHKDYLRXULVFRPSHQVDEOHRQO\WRWKHH[WHQWWKDWLWLVVLJQLILFDQW
7KH&RPSHQVDWLRQIRU(QYLURQPHQWDO'DPDJH$FWRI'HQPDUNFRYHUVHFRQRPLFORVVDQGUHDVRQDEOHFRVWVIRU
SUHYHQWLYHPHDVXUHVRUIRUWKHUHVWRUDWLRQRIWKHHQYLURQPHQW6HHJHQHUDOO\3HWHU:HWWHUVWHLQĥ(QYLURQPHQWDO
'DPDJHLQWKH/HJDO6\VWHPVRIWKH1RUGLF&RXQWULHVDQG*HUPDQ\ĦLQ0LFKDHO%RZPDQDQG$ODQ%R\OH
(QYLURQPHQWDO'DPDJHLQ,QWHUQDWLRQDO/DZDQG&RPSDUDWLYH/DZīRSFLWSS

1RWLQJWKDWWKHVHEHQHILWVDUHWKHREMHFWRISURWHFWLRQRIWKH6WDWHLWZDVKHOGWKDWWKH6WDWHFDQFODLPDVDWUXVWHHRI
WKHFRPPXQLW\FRPSHQVDWLRQIRUWKHGLPLQLVKHGHFRQRPLFYDOXHRIWKHHQYLURQPHQW7KH&RXUWDOVRREVHUYHGWKDW
WKHORVVLQYROYHGQRWEHLQJDVVLJQDEOHDQ\PDUNHWYDOXHFRPSHQVDWLRQFDQRQO\EHSURYLGHGRQWKHEDVLVRIDQ
HTXLWDEOHDSSUDLVDO7KHFRXUWDIWHUUHMHFWLQJWKHUHSRUWUHFHLYHGIURPH[SHUWVRQWKHTXDQWLILFDWLRQRIGDPDJHV
ZKLFKDWWHPSWHGWRTXDQWLI\WKHGDPDJHRQWKHEDVLVRIWKHQHNWRQ ILVK ZKLFKWKHELRPDVVFRXOGKDYHSURGXFHG
KDGLWQRWEHHQSROOXWHGUHVRUWHGWRDQHTXLWDEOHDSSUDLVDODQGDZDUGHGPLOOLRQOLUH,QFLGHQWDOO\WKLVDZDUG
IHOOZLWKLQWKHOLPLWVRIOLDELOLW\RIWKHRZQHUDVVHWE\WKH,23&)XQGDQGZDVQRWDSSHDOHGRUFRQWHVWHGVHH
JHQHUDOO\$QGUHD%LDQFKLĥ+DUPWRWKH(QYLURQPHQWLQ,WDOLDQ3UDFWLFH7KH,QWHUDFWLRQRI,QWHUQDWLRQDO/DZDQG
'RPHVWLF/DZĦLQ3HWHU:HWWHUVWHLQ+DUPWRWKH(QYLURQPHQWī RSFLWSSDW6HHDOVR0DULD
&ODUD0DIIHLĥ7KH&RPSHQVDWLRQIRU(FRORJLFDO'DPDJHLQWKHĢ3DWPRVģFDVHĦLQ)UDQFHVFR)UDQFLRQLDQG7XOOLR
6FRYD]]L,QWHUQDWLRQDO5HVSRQVLELOLW\IRU(QYLURQPHQWDO+DUP /RQGRQ'RUGUHFKW%RVWRQ*UDKDP 
7URWPDQ 

SRVVHVVLRQ$SHUVRQGRHVQRWKDYHDQLQGLYLGXDOULJKWWRVXFKFRPPRQSURSHUW\DQGZRXOG

DVRSSRVHGWRUHVQXOOLXVWKDWLVSURSHUW\QRWEHORQJLQJWRDQ\RQHEXWRSHQWRSULYDWH

FRQVLGHUHGWREHFRPPRQSURSHUW\ UHVFRPPXQLVRPQLXP QRWRSHQWRSULYDWHSRVVHVVLRQ

VWDQGLQJ6RPHDVSHFWVRIWKHHQYLURQPHQWGRQRWEHORQJWRDQ\RQHDQGDUHJHQHUDOO\

 


6HH$UWLFOH,   N RIWKH3URWRFROWR$PHQGWKH9LHQQD&RQYHQWLRQRQ&LYLO/LDELOLW\IRU1XFOHDU
'DPDJHGHILQHVQXFOHDUGDPDJHDVLQFOXGLQJīHDFKRIWKHIROORZLQJWRWKHH[WHQWGHWHUPLQHGE\WKHODZRIWKH
FRPSHWHQWFRXUW Y ORVVRILQFRPHGHULYLQJIURPDQHFRQRPLFLQWHUHVWLQDQ\XVHRUHQMR\PHQWRIWKHHQYLURQPHQW
LQFXUUHGDVDUHVXOWRIDVLJQLILFDQWLPSDLUPHQWRIWKDWHQYLURQPHQWDQGLQVRIDUDVQRWLQFOXGHGLQVXESDUDJUDSK LL 
VHHDOVRDUWLFOHRIWKH&RQYHQWLRQRQ6XSSOHPHQWDU\&RPSHQVDWLRQIRU1XFOHDU'DPDJHZKLFKFRYHUVHDFK
RIWKHIROORZLQJWRWKHH[WHQWGHWHUPLQHGE\WKHODZRIWKHFRPSHWHQWFRXUWī Y ORVVRILQFRPHGHULYLQJIURPDQ
HFRQRPLFLQWHUHVWLQDQ\XVHRUHQMR\PHQWRIWKHHQYLURQPHQWLQFXUUHGDVDUHVXOWRIDVLJQLILFDQWLPSDLUPHQWRI
WKDWHQYLURQPHQWDQGLQVRIDUDVQRWLQFOXGHGLQVXESDUDJUDSK LL $UWLFOH, YLL RIWKH3URWRFROWRDPHQGWKH
3DULV&RQYHQWLRQRQ7KLUG3DUW\/LDELOLW\LQWKH)LHOGRI1XFOHDU(QHUJ\GHILQHVQXFOHDUGDPDJHDVLQFOXGLQJ
HDFKRIWKHIROORZLQJWRWKHH[WHQWGHWHUPLQHGE\WKHODZRIWKHFRPSHWHQWFRXUWī  ORVVRILQFRPHGHULYLQJ
IURPDGLUHFWHFRQRPLFLQWHUHVWLQDQ\XVHRUHQMR\PHQWRIWKHHQYLURQPHQWLQFXUUHGDVDUHVXOWRIDVLJQLILFDQW
LPSDLUPHQWRIWKDWHQYLURQPHQWDQGLQVRIDUDVQRWLQFOXGHGLQVXESDUDJUDSKDERYHī6HHDOVRIRUH[DPSOHWKH
/XJDQR&RQYHQWLRQ DUWLFOHSDUD   G WKH(&(&RQYHQWLRQRQWKH7UDQVERXQGDU\(IIHFWVRI,QGXVWULDO
$FFLGHQWV DUWLFOH F WKH(&(&RQYHQWLRQRQWKH3URWHFWLRQDQG8VHRI7UDQVERXQGDU\:DWHUFRXUVHVDQG
,QWHUQDWLRQDO/DNHV DUWLFOH  WKH&RQYHQWLRQRQWKH5HJXODWLRQRI$QWDUFWLF0LQHUDO5HVRXUFH$FWLYLWLHV
&5$05$  DUWLFOH   D  E DQG G WKH&RQYHQWLRQRQ&LYLO/LDELOLW\IRU'DPDJH&DXVHGGXULQJ&DUULDJHRI
'DQJHURXV*RRGVE\5RDG5DLODQG,QODQG1DYLJDWLRQ9HVVHOV &57'  DUWLFOH F DQG G 

ĥDOWKRXJKWKHQRWLRQRIHQYLURQPHQWDOGDPDJHFDQQRWEHJUDVSHGE\UHVRUWLQJWRDQ\PDWKHPDWLFDORU
DFFRXQWLQJPHWKRGLWFDQEHHYDOXDWHGLQWKHOLJKWRIWKHHFRQRPLFUHOHYDQFHWKDWWKHGHVWUXFWLRQ
GHWHULRUDWLRQRUDOWHUDWLRQRIWKHHQYLURQPHQWKDVSHUVHDQGIRUWKHFRPPXQLW\ZKLFKEHQHILWVIURP
HQYLURQPHQWDOUHVRXUFHVDQGLQSDUWLFXODUIURPPDULQHUHVRXUFHVLQDYDULHW\RIZD\V IRRGKHDOWK
WRXULVPUHVHDUFKELRORJLFDOVWXGLHV Ħ

,WDOLDQODZIRUH[DPSOHDSSHDUVWRJRIXUWKHULQUHFRJQL]LQJGDPDJHWRWKHHQYLURQPHQWSHUVHDQG,WDO\LVDOVRD
VLJQDWRU\WRWKH/XJDQR&RQYHQWLRQRQ'DPDJH5HVXOWLQJIURP$FWLYLWLHV'DQJHURXVWRWKH(QYLURQPHQW,Q
WKH3DWPRVFDVH,WDO\ORGJHGDFODLPIRUPLOOLRQOLUHEHIRUHWKHFRXUWRI0HVVLQD,WDO\IRUHFRORJLFDOGDPDJH
FDXVHGWRLWVWHUULWRULDOZDWHUVDVDUHVXOWRIWRQQHVRIRLOVSLOOHGLQWRWKHVHDIROORZLQJDFROOLVLRQEHWZHHQWKH
*UHHNRLOWDQNHU3DWPRVDQGWKH6SDQLVKWDQNHU&DVWLOORGH0RQWH$UDJRQRQ0DUFK:KLOHWKHORZHU
&RXUWUHMHFWHGLWVFODLPWKHKLJKHU&RXUWRQDSSHDOXSKHOGLWVFODLPLQWKH3DWPRV,,$FFRUGLQJWRWKH&RXUW




)RUDQDQDO\VLVRIWKHVHGHYHORSPHQWVVHH/RXLVHGHOD)D\DWWHĥ7KH&RQFHSWRI(QYLURQPHQWDO'DPDJHLQ
,QWHUQDWLRQDO/LDELOLW\5HJLPHVĦLQ0LFKDHO%RZPDQDQG$ODQ%R\OH(QYLURQPHQWDO'DPDJHLQ,QWHUQDWLRQDODQG
&RPSDUDWLYH/DZīRSFLWSS6HHDOVR(GZDUG+3%UDQV/LDELOLW\IRU'DPDJHWR3XEOLF1DWXUDO
5HVRXUFHVīRSFLWFKFRQFHUQLQJLQWHUQDWLRQDOFLYLOOLDELOLW\IRUGDPDJHWRQDWXUDOUHVRXUFHV

WKHHQYLURQPHQWPD\IDOOXQGHUWKLVKHDGLQJ

GLUHFWO\GHULYLQJIURPDQHFRQRPLFLQWHUHVWLQDQ\XVHRIWKHHQYLURQPHQWLQFXUUHG

YDOXHRUH[FHOOHQFHLQDQLQMXULRXVIDVKLRQ&ODLPVFRQFHUQLQJORVVRILQFRPHGLUHFWO\GHULYLQJ
IURPDQHFRQRPLFLQWHUHVWLQDQ\XVHRIWKHHQYLURQPHQWLQFXUUHGDVDUHVXOWRILPSDLUPHQWRI

$UWLFOH G  LLL RIWKH

.LHY3URWRFRODQGDUWLFOH   G  LLL RIWKH%DVHO3URWRFROFRYHUORVVRILQFRPH

UHJLPHVQRZUHFRJQL]HWKLVKHDGRIFRPSHQVDEOHGDPDJH



PRGLILFDWLRQDOWHUDWLRQGHWHULRUDWLRQGHVWUXFWLRQRUORVV7KLVHQWDLOVGLPLQXWLRQRITXDOLW\

6XESDUDJUDSK LLL UHODWHVWRWKHIRUPWKDWGDPDJHWRWKHHQYLURQPHQWZRXOGWDNH

FODLPVRISXUHHFRQRPLFORVVLQWKHSDVWZLWKRXWPXFKVXFFHVV+RZHYHUVRPHOLDELOLW\

 

7KLVZRXOGLQFOXGHĥORVVRUGDPDJHE\LPSDLUPHQWĦ,PSDLUPHQWLQFOXGHVLQMXU\WR

$QRLOVSLOORIIDVHDFRDVWPD\LPPHGLDWHO\OHDGWRORVWEXVLQHVVIRUWKHWRXULVP

H[LVWDWWKHGRPHVWLFOHYHO

DQGILVKLQJLQGXVWU\ZLWKLQWKHSUHFLQFWVRIWKHLQFLGHQW6XFKFODLPVKDYHOHGWR

 

SRVVLELOLWLHVIRUIXUWKHUGHYHORSPHQWVRIWKHODZIRUWKHSURWHFWLRQRIWKHHQYLURQPHQWSHUVH

FDVHRIWKH.LHY3URWRFROVXFKLQWHUHVWVKRXOGEHDĥOHJDOO\SURWHFWHGLQWHUHVWĦ([DPSOHVDOVR

EHFRPHSURPLQHQWDVSDUWRIUHFHQWO\FRQFOXGHGLQWHUQDWLRQDOOLDELOLW\UHJLPHVEXWRSHQVXS


DVDUHVXOWRILPSDLUPHQWRIWKHHQYLURQPHQWWDNLQJLQWRDFFRXQWVDYLQJVDQGFRVWV,QWKH

LQFRUSRUDWHGLQVXESDUDJUDSKV LLL  Y WKXVQRWRQO\EXLOGVXSRQWUHQGVWKDWKDYHDOUHDG\
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LQWURGXFHZKHUHDSSURSULDWHWKHHTXLYDOHQWRIWKHVHFRPSRQHQWVLQWRWKHHQYLURQPHQW

KROGVXFKSURSHUW\LQWUXVWDQGXVXDOO\SXEOLFDXWKRULWLHVDQGPRUHUHFHQWO\SXEOLFLQWHUHVW



*HUPDQODZDOORZVIRUUHLPEXUVHPHQWRIUHDVRQDEOHFRVWVRIUHLQVWDWHPHQWDQGUHVWRUDWLRQRIHQYLURQPHQWDO
GDPDJHWKURXJKPDNLQJJRRGWKHORVVVXIIHUHGE\LQGLYLGXDOVEXWWKDWPD\DOVRLQYROYHUHVWRULQJWKHHQYLURQPHQWWR
LWV VWDWXVTXR6HHVHFWLRQRIWKH(QYLURQPHQWDO/LDELOLW\$FWDQGVHFWLRQRIWKH*HQHWLF(QJLQHHULQJ$FW
SURYLGHVWKDWLQWKHHYHQWRILPSDLUPHQWRIDQDWXUDOFRPSOH[VHFWLRQ  RIWKH&LYLO&RGHLVWREHDSSOLHGZLWK
WKHSURYLVRWKDWWKHH[SHQVHVRIUHVWRULQJWKHVWDWXVTXRVKDOOQRWEHGHHPHGXQUHDVRQDEOHPHUHO\EHFDXVHLWH[FHHGV
WKHYDOXHRIWKHREMHFWFRQFHUQHG6HH(QYLURQPHQWDO/LDELOLW\/DZLQ*HUPDQ\ *URWH5HQNH LQ5XGLJHU
:ROIUXP&KULVWLQH/DQJHQIHOGDQG3HWUD0LQQHURS(QYLURQPHQWDO/LDELOLW\LQ,QWHUQDWLRQDO/DZīRSFLW
SSS



6HHIRUH[DPSOHWKH3URWRFROWR$PHQGWKH9LHQQD&RQYHQWLRQRQ&LYLO/LDELOLW\IRU1XFOHDU
'DPDJHDUWLFOH,SDUDJUDSK N  LY ĥWKHFRVWVRIPHDVXUHVRIUHLQVWDWHPHQWRILPSDLUHGHQYLURQPHQWXQOHVV
VXFKLPSDLUPHQWLVLQVLJQLILFDQWLIVXFKPHDVXUHVDUHDFWXDOO\WDNHQRUWREHWDNHQDQGLQVRIDUDVQRWLQFOXGHGLQ
VXESDUDJUDSK LL ĦWKH3DULV&RQYHQWLRQRQ7KLUG3DUW\/LDELOLW\ DUWLFOH, YLL   ĥWKHFRVWVRIPHDVXUHV
RIUHLQVWDWHPHQWRILPSDLUHGHQYLURQPHQWXQOHVVVXFKLPSDLUPHQWLVLQVLJQLILFDQWLIVXFKPHDVXUHVDUHDFWXDOO\
WDNHQRUWREHWDNHQDQGLQVRIDUDVQRWLQFOXGHGLQVXESDUDJUDSKĦ$UWLFOHSDUDRIWKH,QWHUQDWLRQDO
&RQYHQWLRQRQ&LYLO/LDELOLW\IRU2LO3ROOXWLRQ'DPDJHUHIHUVWRLPSDLUPHQWRIWKHHQYLURQPHQWRWKHUWKDQORVVRI
SURILWIURPVXFKLPSDLUPHQWVKDOOEHOLPLWHGWRFRVWVRIUHLQVWDWHPHQWDFWXDOO\XQGHUWDNHQRUWREHXQGHUWDNHQ6HH
DOVRDUWLFOH   F  LY DQG G RIWKH%DVHO3URWRFRODUWLFOH   F DQG  RIWKH/XJDQR&RQYHQWLRQDQG
DUWLFOH   G  LY DQG J RIWKH.LHY3URWRFRO




/RXLVHGHOD)D\HWWHĥ7KH&RQFHSWRI(QYLURQPHQWDO'DPDJHLQ,QWHUQDWLRQDO/DZĦīRSFLWSSDW
SS

8QGHUWKH8QLWHG6WDWHV&RPSUHKHQVLYH(QYLURQPHQWDO5HVSRQVH&RPSHQVDWLRQDQG/LDELOLW\$FWRI
&(5&/$ 86&$VHFWLRQVHWVHT&OHDQ:DWHU$FWRI86&$VHFWLRQ2LO3ROOXWLRQ
$FWRI86&$VHFWLRQVHWVHTWKH8QLWHG6WDWHVĥ&RQJUHVVHPSRZHUHGJRYHUQPHQWDJHQFLHVZLWK
PDQDJHPHQWMXULVGLFWLRQRYHUQDWXUDOUHVRXUFHVWRDFWDVWUXVWHHVWRDVVHVVDQGUHFRYHUGDPDJHV>W@KHSXEOLFWUXVW
LVGHILQHGEURDGO\WRHQFRPSDVVĢQDWXUDOUHVRXUFHVģEHORQJLQJWRPDQDJHGE\KHOGLQWUXVWE\DSSHUWDLQLQJWRRU
RWKHUZLVHFRQWUROOHGE\)HGHUDOVWDWHRUORFDOJRYHUQPHQWVRU,QGLDQWULEHVĦ



,Q%XUJHVVY097DPDQR)6XSS  DWWKHFRXUWQRWHGWKDWĥ,WLVDOVRXQFRQWURYHUWHGWKDW
WKHULJKWWRILQLVKRUWRKDUYHVWFODPVīLVQRWWKHSULYDWHULJKWRIDQ\LQGLYLGXDOEXWLVDSXEOLFULJKWKHOGE\WKH
6WDWHĢLQWUXVWIRUWKHFRPPRQEHQHILWRIWKHSHRSOHģīĦ



WUHDW\SUDFWLFHDQGGRPHVWLFODZKDVWHQGHGWRDFNQRZOHGJHWKHLPSRUWDQFHRIVXFK

FRPSHQVDWLRQWKDWLVDYDLODEOHQDPHO\UHDVRQDEOHFRVWVRIPHDVXUHVRIUHLQVWDWHPHQW5HFHQW

SURSHUW\Ħ6XESDUDJUDSK LY LQFOXGHVLQWKHFRQFHSWRIGDPDJHDQHOHPHQWRIWKHW\SHRI

IRFXVRQGDPDJHWRWKHHQYLURQPHQWSHUVHUDWKHUWKDQSULPDULO\RQGDPDJHWRSHUVRQVDQGWR

JDLQHGUHFRJQLWLRQEHFDXVHDVQRWHGE\RQHFRPPHQWDWRUĥWKHUHLVDVKLIWWRZDUGVDJUHDWHU

6XESDUDJUDSK Y LQFOXGHVFRVWVRIUHDVRQDEOHUHVSRQVHPHDVXUHVLQWKHFRQFHSWRI




6HHIRUH[DPSOHWKH3URWRFROWR$PHQGWKH9LHQQD&RQYHQWLRQRQ&LYLO/LDELOLW\IRU1XFOHDU
'DPDJHDUWLFOH,SDUDJUDSK N  YL ĥWKHFRVWVRISUHYHQWLYHPHDVXUHVDQGIXUWKHUORVVRUGDPDJHFDXVHGE\
VXFKPHDVXUHVWKHDQQH[WRWKH&RQYHQWLRQRQ6XSSOHPHQWDU\&RPSHQVDWLRQIRU1XFOHDU'DPDJH
DUWLFOH YL WKHFRVWVRISUHYHQWLYHPHDVXUHVDQGIXUWKHUORVVRUGDPDJHFDXVHGE\VXFKPHDVXUHVĦWKH
3URWRFROWRDPHQGWKH&RQYHQWLRQRQ7KLUG3DUW\/LDELOLW\LQWKH)LHOGRI1XFOHDU(QHUJ\RIDUWLFOH, YLL   
ĥWKHFRVWVRISUHYHQWLYHPHDVXUHVDQGIXUWKHUORVVRUGDPDJHFDXVHGE\VXFKPHDVXUHVLQWKHFDVHRI


)GS VW&LU FLWHGLQ&ROLQGHOD5XHĥ(QYLURQPHQWDO'DPDJH$VVHVVPHQWĦLQ
5DOSK3.URQHU HG 7UDQVQDWLRQDO(QYLURQPHQWDO/LDELOLW\DQG,QVXUDQFH *UDKDPDQG7URWPDQDQG,QWHUQDWLRQDO
%DU$VVRFLDWLRQ S


,WPD\EHQRWHGWKDWLQWKHFRQWH[WRIWKHZRUNRIWKH8QLWHG1DWLRQV&RPSHQVDWLRQ&RPPLVVLRQDUHFHQW
GHFLVLRQVDQFWLRQHGFRPSHQVDWLRQLQUHVSHFWRIWKUHHSURMHFWVIRUORVVRIUDQJHODQGDQGKDELWDWV-RUGDQJRW
PLOOLRQIRUVKRUHOLQHSUHVHUYHV.XZDLWJRWPLOOLRQDQG6DXGL$UDELDJRWPLOOLRQE\ZD\RIUHSODFLQJ
HFRORJLFDOVHUYLFHVWKDWZHUHLUUHYHUVLEO\ORVWLQWKHZDNHRIWKH*XOI:DUVHH3DQHO5HSRUW)
6$&7HFKQLFDO$QQH[HV,,,,VHHDOVR3HWHU+6DQGĥ&RPSHQVDWLRQIRU(QYLURQPHQWDO'DPDJH
IURPWKH*XOI:DUĦ(QYLURQPHQWDO3ROLF\DQG/DZYRO  SSDWS

PD\EHHQWLWOHGWRWDNHVXFKPHDVXUHV6XFKPHDVXUHVLQFOXGHDQ\UHDVRQDEOHPHDVXUHVWDNHQ

DFNQRZOHGJHWKHLPSRUWDQFHRIVXFKPHDVXUHVEXWKDVOHIWLWWRGRPHVWLFODZWRLQGLFDWHZKR

GDPDJHDVDQHOHPHQWRIDYDLODEOHFRPSHQVDWLRQ5HFHQWWUHDW\SUDFWLFHKDVWHQGHGWR

 

EHFRPHHLWKHUUHGXQGDQWRUGLVSURSRUWLRQDWHO\H[SHQVLYHĦ

LVQDWXUDOO\WREHH[SHFWHGDQGWKHH[WHQWWRZKLFKHIIRUWVEH\RQGDFHUWDLQSRLQWZRXOG

IHDVLELOLW\KDUPIXOVLGHHIIHFWVFRPSDWLELOLW\ZLWKRUGXSOLFDWLRQRIVXFKUHJHQHUDWLRQDV

PLWLJDWHWKHKDUPGRQHE\WKHSROOXWLRQZLWKDWWHQWLRQWRVXFKIDFWRUVDVWHFKQLFDO

UHPHG\VKRXOGEHWKHVWHSVDUHDVRQDEOHDQGSUXGHQWVRYHUHLJQRUDJHQF\ZRXOGWDNHWR

SRVVLEOHZLWKRXWJURVVO\GLVSURSRUWLRQDWHH[SHQGLWXUHV7KHIRFXVLQGHWHUPLQLQJVXFKD

HQYLURQPHQWLQWKHDIIHFWHGDUHDWRLWVSUHH[LVWLQJFRQGLWLRQRUDVFORVHWKHUHWRDVLV

ĥ>5HFRYHUDEOHFRVWVDUHFRVWV@UHDVRQDEO\WREHLQFXUUHGWRUHVWRUHRUUHKDELOLWDWHWKH

)LUVW&LUFXLWVWDWHG

UHVSRQVHPHDVXUHVĦLQVXESDUDJUDSK Y DUHUHFHQWFRQFHSWV 7KHVHHOHPHQWVRIGDPDJHKDYH

VKRXOGQRWEHH[FHVVLYHO\GLVSURSRUWLRQDWHWRWKHXVHIXOQHVVUHVXOWLQJIURPWKHPHDVXUH,QWKH
&RPPRQZHDOWKRI3XHUWR5LFRY=RH&RORFRWURQLWKH8QLWHG6WDWHV&RXUWRI$SSHDOV

,WPD\EHQRWHGWKDWWKHUHIHUHQFHVWRĥFRVWVRIUHDVRQDEOHPHDVXUHVRIUHLQVWDWHPHQWĦLQ

VXESDUDJUDSK LY DQGUHDVRQDEOHFRVWVRIĥFOHDQXSĦDVVRFLDWHGZLWKWKHĥFRVWVRIUHDVRQDEOH

 

7KHUHIHUHQFHWRĥUHDVRQDEOHĦLVLQWHQGHGWRLQGLFDWHWKDWWKHFRVWVRIVXFKPHDVXUHV

UHVWRUHGDPDJHGRUGHVWUR\HGFRPSRQHQWVRIWKHHQYLURQPHQWRUZKHUHWKLVLVQRWSRVVLEOHWR

YDOXHVRUEHLQMXUHGDVDFRQVHTXHQFHIRUSXUSRVHVRIHVWDEOLVKLQJDFODLP6WDWHVLQVWHDGPD\

 

6XFKPHDVXUHVKDYHEHHQGHVFULEHGDVDQ\UHDVRQDEOHPHDVXUHVDLPLQJWRDVVHVVUHLQVWDWHRU

0RUHRYHULWLVQRWDOZD\VHDV\WRDSSUHFLDWHZKRPD\VXIIHUORVVRIHFRORJLFDORUDHVWKHWLF

JURXSVKDYHEHHQJLYHQVWDQGLQJWRSXUVXHFODLPV

PHDVXUHVEXWKDVOHIWLWWRGRPHVWLFODZWRLQGLFDWHZKRPD\EHHQWLWOHGWRWDNHVXFKPHDVXUHV

QRWRUGLQDULO\KDYHVWDQGLQJWRSXUVXHDFODLPLQUHVSHFWRIGDPDJHWRVXFKSURSHUW\
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LQUHVSHFWRIHQYLURQPHQWDOGDPDJH
 

HQYLURQPHQWDOFOHDQXS7KHPHDVXUHVRIUHVSRQVHPXVWEHUHDVRQDEOH



DQGUHVLGXDOFKDUDFWHURIWKHSUHVHQWGUDIWSULQFLSOHV

WKH)3DQHORIWKH81&&DOORZHGFODLPVIRUFRPSHQVDWLRQIRUGDPDJHWRQDWXUDOUHVRXUFHV

3DUDJUDSK E GHILQHVĥHQYLURQPHQWĦ(QYLURQPHQWFRXOGEHGHILQHGLQGLIIHUHQWZD\V



5HSRUWDQG5HFRPPHQGDWLRQVPDGHE\WKH3DQHORI&RPPLVVLRQHUVFRQFHUQLQJWKHILIWK,QVWDOPHQWRIĥ)Ħ
&ODLPVGRFXPHQW6$&6HHDOVR3HWHU+6DQGĥ&RPSHQVDWLRQIRU(QYLURQPHQWDO'DPDJHīĦ
RSFLWS(ODERUDWHGLQILYHLQVWDOPHQWUHSRUWVWKHDZDUGVUHFRPPHQGHGE\)3DQHODQGDSSURYHGZLWKRXW
FKDQJHE\WKH*RYHUQLQJ&RXQFLODGGXSWRELOOLRQĥWKHODUJHVWLQWKHKLVWRU\RILQWHUQDWLRQDOHQYLURQPHQWDO
ODZĦLELGS6HHDOVRWKHJXLGHOLQHVIRUWKHIROORZXS3URJUDPVIRU(QYLURQPHQWDO$ZDUGVRI81&&
(QYLURQPHQWDO3ROLF\DQG/DZYRO  SS




6HH2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIWKVL[WK6HVVLRQ 6XSSOHPHQW1R $ DUWLFOH
FRPPHQWDU\SDUD  ĥīHQYLURQPHQWDOGDPDJHZLOORIWHQH[WHQGEH\RQGWKDWZKLFKFDQEHUHDGLO\TXDQWLILHG
LQWHUPVRIFOHDQXSFRVWVDQGSURSHUW\GHYDOXDWLRQ'DPDJHWRVXFKHQYLURQPHQWDOYDOXHV ELRGLYHUVLW\DPHQLW\
HWFVRPHWLPHVUHIHUUHGWRDVĢQRQXVHYDOXHVģ LVDVDPDWWHURISULQFLSOHQROHVVUHDODQGFRPSHQVDEOHWKDQ
GDPDJHWRSURSHUW\WKRXJKLWPD\EHGLIILFXOWWRTXDQWLI\Ħ

VXESDUDJUDSKVWRDERYHWRWKHH[WHQWWKDWWKHORVVRUGDPDJHDULVHVRXWRIRUUHVXOWVIURPLRQLVLQJUDGLDWLRQ
HPLWWHGE\DQ\VRXUFHRIUDGLDWLRQLQVLGHDQXFOHDULQVWDOODWLRQRUHPLWWHGIURPQXFOHDUIXHORUUDGLRDFWLYHĦ
$UWLFOHSDUDRIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO/LDELOLW\IRU2LO3ROOXWLRQ'DPDJHUHIHUVWRFRVWVRI
SUHYHQWLYHPHDVXUHVDQGIXUWKHUORVVRUGDPDJHFDXVHGE\SUHYHQWLYHPHDVXUHV6HHDOVRDUWLFOH   F  Y DQG G 
RIWKH%DVHO3URWRFRODUWLFOH   G DQG  RIWKH/XJDQR&RQYHQWLRQDQGDUWLFOH   G  Y DQG K RIWKH.LHY
3URWRFRO$UWLFOH I RI$QQH[9,RIWKH3URWRFRORQ(QYLURQPHQWDO3URWHFWLRQWRWKH$QWDUFWLF7UHDW\RQ/LDELOLW\
DULVLQJIURPHQYLURQPHQWDOHPHUJHQFLHVGHILQHVĥ5HVSRQVHDFWLRQĦDVUHDVRQDEOHPHDVXUHVWDNHQDIWHUDQ
HQYLURQPHQWDOHPHUJHQF\KDVRFFXUUHGWRDYRLGPLQLPL]HRUFRQWDLQWKHLPSDFWRIWKDWHQYLURQPHQWDOHPHUJHQF\
ZKLFKWRWKDWHQGPD\LQFOXGHFOHDQXSLQDSSURSULDWHFLUFXPVWDQFHVDQGLQFOXGHVGHWHUPLQLQJWKHH[WHQWRIWKDW
HPHUJHQF\DQGLWVLPSDFW

IRUGLIIHUHQWSXUSRVHVDQGLWLVDSSURSULDWHWREHDULQPLQGWKDWWKHUHLVQRXQLYHUVDOO\DFFHSWHG

 

ZDVRQO\DWHPSRUDU\ORVVRIUHVRXUFHXVHGXULQJWKHSHULRGSULRUWRIXOOUHVWRUDWLRQ

&DVHFRQFHUQLQJWKH*DEFLNRYR1DJ\PDURV3URMHFW +XQJDU\Y6ORYDNLD  ,&-5HSRUWVS
,ELGSDUDV7KH&RXUWLQWKLVFRQQHFWLRQDOVRDOOXGHGWRWKHQHHGWRNHHSLQYLHZWKH
LQWHUJHQHUDWLRQDODQGLQWUDJHQHUDWLRQDOLQWHUHVWVDQGWKHFRQWHPSRUDU\GHPDQGWRSURPRWHWKHFRQFHSWRI
VXVWDLQDEOHGHYHORSPHQW






)RUDFRQFLVHGLVFXVVLRQRIWKHGLIIHULQJDSSURDFKHVRQWKHGHILQLWLRQRIHQYLURQPHQWDOGDPDJHVHH
3KLOLSSH6DQGV3ULQFLSOHVRI(QYLURQPHQWDO/DZ &DPEULGJH&83 VHFRQGHGLWLRQSS




)RUDSKLORVRSKLFDODQDO\VLVXQGHUSLQQLQJDUHJLPHVIRUGDPDJHWRELRGLYHUVLW\VHH0LFKHO%RZPDQ
ĥ%LRGLYHUVLW\,QWULQVLF9DOXHDQGWKH'HILQLWLRQDQGYDOXDWLRQRI(QYLURQPHQWDO+DUPĦLQ0LFKDHO%RZPDQDQG
$ODQ%R\OH(QYLURQPHQWDO'DPDJHīRSFLWSS$UWLFOHRIWKH&RQYHQWLRQFRQFHUQLQJWKH
3URWHFWLRQRI:RUOG&XOWXUDODQG1DWXUDO+HULWDJHGHILQHVĥQDWXUDOKHULWDJHĦDVĥQDWXUDOIHDWXUHVFRQVLVWLQJRI
SK\VLFDODQGELRORJLFDOIRUPDWLRQVRUJURXSVRIVXFKIRUPDWLRQVZKLFKDUHRIRXWVWDQGLQJXQLYHUVDOYDOXHIURPWKH
DHVWKHWLFRUVFLHQWLILFSRLQWRIYLHZJHRORJLFDODQGSK\VLRJUDSKLFDOIRUPDWLRQVDQGSUHFLVHO\GHOLQHDWHGDUHDV
ZKLFKFRQVWLWXWHWKHKDELWDWRIWKUHDWHQHGVSHFLHVRIDQLPDOVDQGSODQWVRIRXWVWDQGLQJXQLYHUVDOYDOXHIURP
WKHSRLQWRIYLHZRIVFLHQFHRUFRQVHUYDWLRQQDWXUDOVLWHVRUSUHFLVHO\GHOLQHDWHGQDWXUDODUHDVRIRXWVWDQGLQJ
XQLYHUVDOYDOXHIURPWKHSRLQWRIYLHZRIVFLHQFHFRQVHUYDWLRQRUQDWXUDOEHDXW\Ħ


6HHDOVR(XURSHDQ&RPPXQLWLHV*UHHQ3DSHURQUHPHG\LQJ(QYLURQPHQWDOGDPDJH&20  
ILQDO0D\S

GDPDJH

DQGRIWKHOLPLWDWLRQVLQKHUHQWLQWKHYHU\PHFKDQLVPRIUHSDUDWLRQRIWKLVW\SHRI

UHTXLUHGRQDFFRXQWRIWKHRIWHQLUUHYHUVLEOHFKDUDFWHURIGDPDJHWRWKHHQYLURQPHQW

PLQGIXOWKDWLQWKHILHOGRIHQYLURQPHQWDOSURWHFWLRQYLJLODQFHDQGSUHYHQWLRQDUH

,QWHUQDWLRQDO&RXUWRI-XVWLFHLQWKH&DVHFRQFHUQLQJWKH*DEFLNRYR1DJ\PDURV3URMHFW

0RUHRYHUWKH&RPPLVVLRQLQWDNLQJVXFKDKROLVWLFDSSURDFKLVLQWKHZRUGVRIWKH

DWWULEXWHVDQGRSSRUWXQLWLHVDVVRFLDWHGZLWKLW7KLVEURDGHUDSSURDFKLVMXVWLILHGE\WKHJHQHUDO

GHYHORSPHQWVWRFRPH,QWKHFDVHRI)FDWHJRU\RIHQYLURQPHQWDODQGSXEOLFKHDOWKFODLPV

 

DOVR7KLVLQFOXGHVWKHHQMR\PHQWRIQDWXUHEHFDXVHRILWVQDWXUDOEHDXW\DQGLWVUHFUHDWLRQDO

81&& LQRSWLQJIRUDEURDGLQWHUSUHWDWLRQRIWKHWHUPĥHQYLURQPHQWDOGDPDJHĦLVDSRLQWHURI

ZLWKRXWFRPPHUFLDOYDOXH VRFDOOHGĥSXUHĦHQYLURQPHQWDOGDPDJH DQGDOVRFODLPVZKHUHWKHUH

GHILQLWLRQWKHODWWHUHQFRPSDVVLQJQRQVHUYLFHYDOXHVVXFKDVDHVWKHWLFDVSHFWVRIWKHODQGVFDSH

7KHUHFHQWGHFLVLRQVRIWKH8QLWHG1DWLRQV&RPSHQVDWLRQ&RPPLVVLRQ

GLIILFXOWWRTXDQWLI\

FRXOGHPEUDFHHQYLURQPHQWDOYDOXHVDOVR7KH&RPPLVVLRQKDVRSWHGWRLQFOXGHLQWKH

DGRSWHGLWVGUDIWDUWLFOHVRQ6WDWHUHVSRQVLELOLW\HYHQWKRXJKLWLVDGPLWWHGWKDWVXFKGDPDJHLV



UHVRXUFHVVXFKDVDLUVRLOZDWHUIDXQDDQGIORUDDQGWKHLULQWHUDFWLRQ$EURDGHUGHILQLWLRQ

RIWKHHQYLURQPHQW7KHUHLVVRPHVXSSRUWIRUWKLVFODLPIURPWKH&RPPLVVLRQLWVHOIZKHQLW

(QYLURQPHQWFRXOGEHGHILQHGLQDUHVWULFWHGZD\OLPLWLQJLWH[FOXVLYHO\WRQDWXUDO

SUHVHQWGUDIWSULQFLSOHV,WKHOSVWRSXWLQWRSHUVSHFWLYHWKHVFRSHRIWKHUHPHGLDODFWLRQUHTXLUHG

GDPDJHWRSUHYHQWPLQLPL]HRUPLWLJDWHSRVVLEOHORVVRUGDPDJHRUWRDUUDQJHIRU

5HFHQWWUHQGVDUHDOVRHQFRXUDJLQJLQDOORZLQJFRPSHQVDWLRQIRUORVVRIĥQRQXVHYDOXHĦ

GHILQLWLRQ,WLVKRZHYHUFRQVLGHUHGXVHIXOWRRIIHUDZRUNLQJGHILQLWLRQIRUWKHSXUSRVHVRIWKH

E\DQ\SHUVRQLQFOXGLQJSXEOLFDXWKRULWLHVIROORZLQJWKHRFFXUUHQFHRIWKHWUDQVERXQGDU\
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7KXVWKHUHIHUHQFHLQSDUDJUDSK E WRĥQDWXUDOUHVRXUFHVīDQGWKHLQWHUDFWLRQĦRILWV

3DUDJUDSK F GHILQHVKD]DUGRXVDFWLYLW\E\UHIHUHQFHWRDQ\DFWLYLW\ZKLFKKDVDULVNRI

3DUDJUDSK H GHILQHVĥWUDQVERXQGDU\GDPDJHĦ,WUHIHUVWRGDPDJHRFFXUULQJLQRQH




2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\ )LIW\VL[WK6HVVLRQ6XSSOHPHQW1R $ FRPPHQWDU\WR
GUDIWDUWLFOHSDUDV    

$UWLFOH  RIWKH/XJDQR&RQYHQWLRQFRQWDLQVDQRQH[KDXVWLYHOLVWRIFRPSRQHQWVRIWKHHQYLURQPHQWZKLFK
LQFOXGHVĥQDWXUDOUHVRXUFHVERWKDELRWLFDQGELRWLFVXFKDVDLUZDWHUVRLOIDXQDDQGIORUDDQGWKHLQWHUDFWLRQ
EHWZHHQWKHVDPHIDFWRUVSURSHUW\ZKLFKIRUPVSDUWRIWKHFXOWXUDOKHULWDJHDQGWKHFKDUDFWHULVWLFDVSHFWVRIWKH
ODQGVFDSHĦDUWLFOH F RIWKH&RQYHQWLRQRQWKH7UDQVERXQGDU\(IIHFWVRI,QGXVWULDO$FFLGHQWVUHIHUVWRWKH
DGYHUVHFRQVHTXHQFHVRILQGXVWULDODFFLGHQWVRQĥ L KXPDQEHLQJVIORUDDQGIDXQD LL VRLOZDWHUDLUDQG
ODQGVFDSH LLL WKHLQWHUDFWLRQEHWZHHQWKHIDFWRUVLQ L DQG LL PDWHULDODVVHWVDQGFXOWXUDOKHULWDJHLQFOXGLQJ
KLVWRULFDOPRQXPHQWVĦDUWLFOH  RIWKH&RQYHQWLRQRQWKH3URWHFWLRQDQG8VHRI7UDQVERXQGDU\:DWHUFRXUVHV
DQG,QWHUQDWLRQDO/DNHVVD\VWKDWĥHIIHFWVRQWKHHQYLURQPHQWLQFOXGHHIIHFWVRQKXPDQKHDOWKDQGVDIHW\IORUD
IDXQDVRLODLUZDWHUFOLPDWHODQGVFDSHDQGKLVWRULFDOPRQXPHQWVRURWKHUSK\VLFDOVWUXFWXUHVRUWKHLQWHUDFWLRQ
DPRQJWKHVHIDFWRUVWKH\DOVRLQFOXGHHIIHFWVRQWKHFXOWXUDOKHULWDJHRUVRFLRHFRQRPLFFRQGLWLRQVUHVXOWLQJIURP
DOWHUDWLRQVWRWKRVHIDFWRUVĦ



ĥ'DPDJHWRWKH$QWDUFWLFHQYLURQPHQWRUGHSHQGHQWRUDVVRFLDWHGHFRV\VWHPVPHDQVDQ\LPSDFWRQWKH
OLYLQJRUQRQOLYLQJFRPSRQHQWVRIWKDWHQYLURQPHQWRUWKRVHHFRV\VWHPVLQFOXGLQJKDUPWRDWPRVSKHULF
PDULQHRUWHUUHVWULDOOLIHEH\RQGWKDWZKLFKLVQHJOLJLEOHRUZKLFKKDVEHHQDVVHVVHGDQGMXGJHGWREH
DFFHSWDEOHSXUVXDQWWRWKLV&RQYHQWLRQĦ

8QGHUDUWLFOHRIWKH&RQYHQWLRQRQ%LRORJLFDO'LYHUVLW\ĥHFRV\VWHPPHDQVDG\QDPLFFRPSOH[RISODQW
DQLPDODQGPLFURRUJDQLVPFRPPXQLWLHVDQGWKHLUQRQOLYLQJHQYLURQPHQWLQWHUDFWLQJDVDIXQFWLRQDOXQLWĦ8QGHU
&5$05$



SUHYHQWLRQ

2WKHUWHUPVDUHDOVRXVHGIRUWKHSXUSRVHRIWKHSUHVHQWSULQFLSOHV7KH\LQFOXGH

7KHGHILQLWLRQLVLQWHQGHGWRFOHDUO\LGHQWLI\DQGGLVWLQJXLVKD6WDWHXQGHUZKRVH

$VLVRIWHQWKHFDVHZLWKLQFLGHQWVIDOOLQJZLWKLQWKHVFRSHRIWKHSUHVHQWGUDIWSULQFLSOHV



WKHUHPD\EHYLFWLPVERWKZLWKLQWKH6WDWHRIRULJLQDQGZLWKLQWKHRWKHU6WDWHVZKHUHGDPDJHLV

 

KDVVXIIHUHGWKHLQMXULRXVLPSDFW

MXULVGLFWLRQRUFRQWURODQDFWLYLW\FRYHUHGE\WKHVHSULQFLSOHVLVFRQGXFWHGIURPD6WDWHZKLFK

 

FRXOGDOVREHLQYROYHGZKLFKPD\QRWEHUHDGLO\FRQWHPSODWHG

XQGHULWVMXULVGLFWLRQRUFRQWURO+RZHYHULWJRHVZLWKRXWVWDWLQJWKDWVRPHRWKHUSRVVLELOLWLHV

LWVVKLSVRUSODWIRUPVRQWKHKLJKVHDVZLWKHIIHFWVRQWKHWHUULWRU\RIDQRWKHU6WDWHRULQSODFHV

LQFOXGHVIRUH[DPSOHDFWLYLWLHVFRQGXFWHGXQGHUWKHMXULVGLFWLRQRUFRQWURORID6WDWHVXFKDVRQ

GRHVQRWPDWWHUZKHWKHURUQRWWKH6WDWHVLQTXHVWLRQVKDUHDFRPPRQERUGHU7KLVGHILQLWLRQ

ĥWHUULWRU\ĦĥMXULVGLFWLRQĦRUĥFRQWUROĦLVXQGHUVWRRGLQWKHVDPHZD\DVLQWKHGUDIWDUWLFOHVRQ



RWKHUZLVHXQGHUWKHMXULVGLFWLRQRUFRQWURORIZKLFKWKHKD]DUGRXVDFWLYLWLHVDUHFDUULHGRXW,W

RWKHUZLVHXQGHUMXULVGLFWLRQRUFRQWURORIZKLFKWKHKD]DUGRXVDFWLYLW\LVFDUULHGRXW7KHWHUP

 

WHUULWRU\EXWXQGHUWKHMXULVGLFWLRQRUFRQWURORID6WDWHRWKHUWKDQWKH6WDWHLQWKHWHUULWRU\RU

D6WDWH,QWKDWVHQVHLWUHIHUVWRGDPDJHFDXVHGLQWKHWHUULWRU\RULQRWKHUSODFHVRXWVLGHWKH

6WDWH7KLVFRQFHSWLVEDVHGRQWKHZHOODFFHSWHGQRWLRQVRIWHUULWRU\MXULVGLFWLRQRUFRQWUROE\

6WDWHEHFDXVHRIDQDFFLGHQWRULQFLGHQWLQYROYLQJDKD]DUGRXVDFWLYLW\ZLWKHIIHFWLQDQRWKHU

 

EHHQGHILQHGLQWKHĥ8VHRIWHUPVĦIRUUHDVRQVRIEDODQFHDQGHFRQRP\

DFWLYLW\LQWKH6WDWHRIRULJLQ0RUHWKDQRQH6WDWHPD\EHVRDIIHFWHG7KHVHWHUPVKDYHQRW

MXULVGLFWLRQRUFRQWURORIZKLFKGDPDJHRFFXUVDVDUHVXOWRIDQLQFLGHQWFRQFHUQLQJDKD]DUGRXV

RIWKHSUHVHQWGUDIWSULQFLSOHVLWZRXOGEHWKH6WDWHVLQZKRVHWHUULWRU\RULQSODFHVXQGHU

DIIHFWHG ĥ6WDWHDIIHFWHGĦLVQRWGHILQHGE\WKHGUDIWDUWLFOHVRQSUHYHQWLRQ)RUWKHSXUSRVHV

WHUPĥ6WDWHVFRQFHUQHGĦ WKH6WDWHRIRULJLQDQ\6WDWHDIIHFWHGDQGDQ\6WDWHOLNHO\WREH

LQUHODWLRQWRDQ\JLYHQVLWXDWLRQRIWUDQVERXQGDU\GDPDJH7KHGUDIWSULQFLSOHVDOVRXVHWKH

3DUDJUDSK G GHILQHVWKH6WDWHRIRULJLQ7KLVPHDQVWKH6WDWHLQWKHWHUULWRU\RU

GUDIWSULQFLSOHVDERYHKDVH[SODLQHGWKHPHDQLQJDQGVLJQLILFDQFHRIWKHWHUPVLQYROYHG

VRFLRHFRQRPLFRUILVFDOSROLFLHV7KHFRPPHQWDU\FRQFHUQLQJWKHVFRSHRIDSSOLFDWLRQRIWKHVH

SK\VLFDOFRQVHTXHQFHVWKHUHE\H[FOXGLQJVXFKLPSDFWVDVPD\EHFDXVHGE\WUDGHPRQHWDU\

FDXVLQJWUDQVERXQGDU\KDUP,WLVXQGHUVWRRGWKDWVXFKULVNRIKDUPVKRXOGEHWKURXJKLWV

 

QRQOLYLQJQDWXUDOUHVRXUFHVLQFOXGLQJWKHLUHFRV\VWHPV

RIDEURDGHUFRQFHSWRIHQYLURQPHQW7KHGHILQLWLRQRIQDWXUDOUHVRXUFHVFRYHUVOLYLQJDQG

ZKLOHWKHUHIHUHQFHWRĥWKHFKDUDFWHULVWLFDVSHFWVRIWKHODQGVFDSHĦGHQRWHVDQDFNQRZOHGJHPHQW

IDFWRUVHPEUDFHVWKHLGHDRIDUHVWULFWHGFRQFHSWRIHQYLURQPHQWZLWKLQDSURWHFWHGHFRV\VWHP

 

VLJQLILFDQWWUDQVERXQGDU\KDUP DQGWKHUHPD\EHPRUHWKDQRQHVXFK6WDWHOLNHO\WREHDIIHFWHG

VXESDUDJUDSKV LY DQG Y DERYH

DVGHILQHGXQGHUWKHGUDIWDUWLFOHVRQSUHYHQWLRQWKHĥ6WDWHOLNHO\WREHDIIHFWHGĦ D6WDWHRQ
ZKRVHWHUULWRU\RULQRWKHUSODFHVXQGHUZKRVHMXULVGLFWLRQRUFRQWUROWKHUHLVWKHULVNRI

)XUWKHUPRUHDEURDGHUGHILQLWLRQZRXOGDWWHQXDWHDQ\OLPLWDWLRQLPSRVHGE\WKHUHPHGLDO

UHVSRQVHVDFFHSWDEOHLQWKHYDULRXVOLDELOLW\UHJLPHVDQGDVUHIOHFWHGLQFRPPHQWDU\LQUHVSHFWRI
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7KLVGHILQLWLRQLVOLQNHGWRDQGPD\EH

8QLWHG6WDWHV2LO3ROOXWLRQ$FWVXFKDULJKWLVJLYHQWRWKH8QLWHG6WDWHV*RYHUQPHQWD
6WDWHDQ,QGLDQWULEHDQGDIRUHLJQJRYHUQPHQW8QGHUWKH8QLWHG6WDWHV&RPSUHKHQVLYH
(QYLURQPHQWDO5HVSRQVH&RPSHQVDWLRQDQG/LDELOLW\$FW &(5&/$ DVDPHQGHGLQ

RI(QHZHWHNIRUSDVWDQGIXWXUHORVVRIXVHRIWKH(QHZHWDN$WROOIRUUHVWRUDWLRQRI(QHZHWDNWR

DVDIHDQGSURGXFWLYHVWDWHIRUWKHKDUGVKLSVVXIIHUHGE\WKHSHRSOHRI(QHZHWDNDVDUHVXOWRI

WKHLUUHORFDWLRQDWWHQGDQWWRWKHLUORVVRIXVHRFFDVLRQHGE\WKHQXFOHDUWHVWVFRQGXFWHGRQWKH



3HWHU:HWWHUVWHLQĥ$3URSULHWDU\RU3RVVHVVRU\,QWHUHVWRSFLWSS



)RUWKHWH[WVHH,/0YRO  








,/0YRO  ,Q'HFHPEHUWKHSHRSOHZHUHUHPRYHGIURP(QHZHWDN$WROOWR8MHODQJ$WROO
$WWKHWLPHRIUHPRYDOWKHDFUHDJHRIWKH$WROOZDVDFUHV2QUHWXUQRQ2FWREHUWHVWVRIDWRPLF
GHYLFHVKDGEHHQFRQGXFWHGDWZKLFKWLPHDFUHVZHUHUHWXUQHGIRUXVHDQRWKHUDFUHVZHUHQRW
DYDLODEOHIRUXVHDQGDQDGGLWLRQDODFUHVKDGEHHQYDSRUL]HG

6HHDUWLFOHRIWKH/XJDQR&RQYHQWLRQDQGDUWLFOHRIWKH(8'LUHFWLYH&(


6HH ,QWKHPDWWHURIWKH2LO6SLOOE\WKH$PRFR&DGL]RIIWKHFRDVWRI)UDQFHRQ0DUFK8QLWHG6WDWHV
&RXUWRI$SSHDOVIRUWKH6HYHQWK&LUFXLW)G6HHDOVR0DULD&ODUD0DIIHLĥ7KH&RPSHQVDWLRQIRU
(FRORJLFDO'DPDJHLQWKHĢ3DWPRVģFDVHĦīRSFLWS

HQYLURQPHQWDOVWDWXWHV7KH6XSUHPH&RXUWRI,QGLDKDVHQWHUWDLQHGSHWLWLRQVIURPLQGLYLGXDOV

EHHQJLYHQWKHULJKWWRFODLPFRPSHQVDWLRQLQFULPLQDOFDVHVLQYROYLQJYLRODWLRQRIFHUWDLQ

DQGVRFLHWLHVWRFODLPUHVWRUDWLRQFRVWV,Q)UDQFHVRPHHQYLURQPHQWDODVVRFLDWLRQVKDYH


,QUHVSHFWRILQWHUQDWLRQDOFULPLQDOODZVHHWKH'HFODUDWLRQRI%DVLF3ULQFLSOHVRI-XVWLFHIRU9LFWLPVRI&ULPH
DQG$EXVHRI3RZHU*HQHUDO$VVHPEO\UHVROXWLRQRI1RYHPEHU6HHDOVRWKH5RPH6WDWXWHRIWKH
,QWHUQDWLRQDO&ULPLQDO&RXUWDUWLFOH


2QWKHFRQWULEXWLRQRI(GLWK%URZQ:HLVVWRWKHGHYHORSPHQWRIWKHFRQFHSWRIVWHZDUGVKLSRUWUXVWHHVKLSDV
VWULNLQJDGHHSFKRUGZLWK,VODPLF-XGHR&KULVWLDQ$IULFDQDQGRWKHUWUDGLWLRQVDQGIRUWKHYLHZWKDWĥVRPHIRUP
RISXEOLFWUXVWHHVKLSVDUHLQFRUSRUDWHGLQPRVWOHJDOV\VWHPVĦLQFOXGLQJWKH8QLWHG.LQJGRPDQG,QGLDVHH
5RGD0XVKNDW,QWHUQDWLRQDO(QYLURQPHQWDO/DZDQG$VLDQ9DOXHV/HJDO1RUPVDQG&XOWXUDO,QIOXHQFHV
8%&3UHVV S6HHDOVR-RQD5D]]DTXH3XEOLF,QWHUHVW(QYLURQPHQWDO/LWLJDWLRQLQ,QGLD3DNLVWDQDQG
%DQJODGHVK 7KH+DJXH.OXZHU/DZ,QWHUQDWLRQDO SIRUWKHUROHRISXEOLFWUXVWGRFWULQHLQ,QGLD
3DNLVWDQDQG%DQJODGHVK

,/0YRO  



GHVLJQDWHGWUXVWHHVRI,QGLDQWULEHV,QVRPHRWKHUMXULVGLFWLRQVSXEOLFDXWKRULWLHVKDYHEHHQ

PXQLFLSDOLWLHVFDOOHGĥFRPPXQHVĦDQGYDULRXV)UHQFKLQGLYLGXDOVEXVLQHVVHVDQGDVVRFLDWLRQV

JLYHQVLPLODUULJKWRIUHFRXUVH7KXV1RUZHJLDQODZSURYLGHVVWDQGLQJWRSULYDWHRUJDQL]DWLRQV

IHGHUDOJRYHUQPHQWDXWKRUL]HGUHSUHVHQWDWLYHVRI6WDWHVDVWUXVWHHVRIQDWXUDOUHVRXUFHVRUE\

%ULWWDQ\)UHQFK$GPLQLVWUDWLYHGHSDUWPHQWVRI&µWHVGX1RUGDQG)LQLVW©UHDQGQXPHURXV

DWROO

E\WKH6XSHUIXQG$PHQGPHQWVDQG5HDXWKRUL]DWLRQ$FWORFXVVWDQGLKDVEHHQJLYHQRQO\WRWKH

UHVWRUDWLRQDQGFOHDQXSLQFDVHRIDQ\WUDQVERXQGDU\GDPDJH)RUH[DPSOHXQGHUWKH

&ODLPV7ULEXQDO$FWWKH7ULEXQDOFRQVLGHUHGTXHVWLRQVRIFRPSHQVDWLRQLQUHVSHFWRIWKHSHRSOH

,QWKH$PRFR&DGL]OLWLJDWLRQIROORZLQJWKH$PRFR&DGL]VXSHUWDQNHUGLVDVWHURII

LQPDQ\MXULVGLFWLRQVSURYLGHVSURSHUVWDQGLQJWRGLIIHUHQWGHVLJQDWHGSHUVRQVWROD\FODLPVIRU

0DUVKDOO,VODQGV1XFOHDU&ODLPV7ULEXQDOHVWDEOLVKHGXQGHUWKH0DUVKDOO,VODQGV1XFOHDU



VDIHJXDUGWKRVHUHVRXUFHVDQGKHQFHWKHOHJDOVWDQGLQJWRVXH7KHFRQFHSWRISXEOLFWUXVW

FRPPXQHFRXOGDOVREHDYLFWLP,QWKH0DWWHURIWKHSHRSOHRI(QHZHWHNEHIRUHWKH

(QYLURQPHQWDO0DWWHUVDOVRJLYHVVWDQGLQJWR1*2VWRDFWRQEHKDOIRISXEOLFHQYLURQPHQWDO
LQWHUHVWV9LFWLPVPD\DOVREHWKRVHGHVLJQDWHGXQGHUQDWLRQDOODZVWRDFWDVSXEOLFWUXVWHHVWR

$SHUVRQZKRVXIIHUVSHUVRQDOLQMXU\RUGDPDJHRUORVVRI

$FFHVVWR,QIRUPDWLRQ3XEOLF3DUWLFLSDWLRQLQ'HFLVLRQPDNLQJDQG$FFHVVWR-XVWLFHLQ

SURYLGHVWDQGLQJIRUQRQJRYHUQPHQWDORUJDQL]DWLRQV7KH$DUKXV&RQYHQWLRQRQ

VXFKDVWKH/XJDQR&RQYHQWLRQDQGWKH(8'LUHFWLYH&(RQHQYLURQPHQWDOOLDELOLW\

SURSHUW\ZRXOGEHDYLFWLPIRUWKHSXUSRVHVRIWKHGUDIWSULQFLSOHV$JURXSRISHUVRQVRU

SURSHUW\RUWKHHQYLURQPHQW



GHGXFHGIURPWKHGHILQLWLRQRIGDPDJHLQSDUDJUDSK D ZKLFKLQFOXGHVGDPDJHWRSHUVRQV



3DUDJUDSK I GHILQHVĥYLFWLPĦ7KHGHILQLWLRQLQFOXGHVQDWXUDODQGOHJDOSHUVRQVDQG

LQFOXGHVWKH6WDWHDVFXVWRGLDQRISXEOLFSURSHUW\

 

7KHGHILQLWLRQRIYLFWLPLVWKXVOLQNHGWRWKHTXHVWLRQRIVWDQGLQJ6RPHOLDELOLW\UHJLPHV

GDPDJHVDQGFOHDQXSFRVWV

DYDLODEOHIRUGDPDJHVXIIHUHGLQWKH6WDWHRIRULJLQ$UWLFOH;,RIWKH9LHQQD&RQYHQWLRQ
 

LQYROYHGORVWEXVLQHVV7KH)UHQFK*RYHUQPHQWLWVHOIODLGFODLPVIRUUHFRYHU\RISROOXWLRQ

PDGHDYDLODEOHWRYLFWLPVDVHQYLVDJHGLQGUDIWSULQFLSOHEHORZVRPHIXQGVPD\DOVREHPDGH

RQ6XSSOHPHQWDU\&RPSHQVDWLRQIRU1XFOHDU'DPDJHHQYLVDJHVVXFKDV\VWHP

VXHGWKHRZQHURIWKH$PRFR&DGL]DQGLWVSDUHQWFRPSDQ\LQWKH8QLWHG6WDWHV7KHFODLPV

VXIIHUHG,QWKHGLVEXUVHPHQWRIFRPSHQVDWLRQSDUWLFXODUO\LQWHUPVRIWKHIXQGVH[SHFWHGWREH
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3DULV&RQYHQWLRQRQ7KLUG3DUW\/LDELOLW\LQWKH)LHOGRI1XFOHDU(QHUJ\DQGWKH3URWRFROWRDPHQG
WKH&RQYHQWLRQRQ7KLUG3DUW\/LDELOLW\LQWKH)LHOGRI1XFOHDU(QHUJ\RIWKH&RQYHQWLRQ RSHUDWRURID
QXFOHDULQVWDOODWLRQ  DUWLFOHSDUD DQGRSHUDWRULQUHVSHFWWRDQXFOHDULQVWDOODWLRQUHIHUVWRWKHSHUVRQ
GHVLJQDWHGE\WKHFRPSHWHQWSXEOLFDXWKRULW\DVWKHRSHUDWRURIWKHLQVWDOODWLRQ DUWLFOH YL WKH9LHQQD
&RQYHQWLRQRQ&LYLO/LDELOLW\IRU1XFOHDU'DPDJH RSHUDWRU  DUWLFOH,9 3URWRFROWR$PHQGWKH 9LHQQD
&RQYHQWLRQRQ&LYLO/LDELOLW\IRU1XFOHDU'DPDJH ĥRSHUDWRUĦ  DUWLFOH F WKH&RQYHQWLRQRQWKH/LDELOLW\
RI2SHUDWRUVRI1XFOHDU6KLSV RSHUDWRURIQXFOHDUVKLSV  DUWLFOH,, 




)RUGRPHVWLFODZVHHIRUH[DPSOHWKH2LO3ROOXWLRQ$FW 23$ RIWKH8QLWHG6WDWHVLQZKLFKWKHIROORZLQJ
LQGLYLGXDOVPD\EHKHOGOLDEOH D UHVSRQVLEOHSDUW\VXFKDVWKHRZQHURURSHUDWRURIDYHVVHORQVKRUHDQGRIIVKRUH
IDFLOLW\GHHSZDWHUSRUWDQGSLSHOLQH E WKHĥJXDUDQWRUĦWKHĥSHUVRQRWKHUWKDQWKHUHVSRQVLEOHSDUW\ZKRSURYLGHV
HYLGHQFHRIILQDQFLDOUHVSRQVLELOLW\IRUDUHVSRQVLEOHSDUW\ĦDQG F WKLUGSDUWLHV LQGLYLGXDOVRWKHUWKDQWKRVH
PHQWLRQHGLQWKHILUVWWZRFDWHJRULHVWKHLUDJHQWVRUHPSOR\HHVRUWKHLULQGHSHQGHQWFRQWUDFWRUVZKRVHFRQGXFWLV
WKHVROHFDXVHRILQMXU\ 6HHDOVR&(5&/$ 86&$6HFWLRQ   $ 


/DZ&RPPLVVLRQRI,QGLD2QH+XQGUHGDQG(LJKW\6L[WK5HSRUWRQ3URSRVDOWR&RQVWLWXWH(QYLURQPHQWDO
&RXUWV6HSWHPEHUSDYDLODEOHDWKWWSODZFRPPLVVLRQRILQGLDQLFLQUHSRUWV$UWLFOHVDQGRIWKH
&RQVWLWXWLRQRI,QGLDSURYLGHIRUZULWMXULVGLFWLRQRIWKH6XSUHPH&RXUWDQGWKH+LJK&RXUWVRI,QGLDLQWKLVUHJDUG
7KH&RXUWVKDYHDOVRXVHGDUWLFOHRIWKH,QGLDQ&RQVWLWXWLRQDQGH[SDQGHGWKHPHDQLQJRIĥOLIHĦWRLQFOXGHWKH
ĥULJKWWRDKHDOWK\HQYLURQPHQWĦ6HHDOVR-RQD5D]]DTXH3XEOLF,QWHUHVW(QYLURQPHQWDOīRSFLWSS
ZKHUHWKHDXWKRUUHIHUUHGWRDUJXPHQWVWKDWWKHOLEHUDOVWDQGLQJSURYLGHGEHIRUHWKH,QGLDQ3DNLVWDQDQG
%DQJODGHVKFRXUWVWREULQJHQYLURQPHQWDOFDXVHVRIDFWLRQKDYHOHGWRWKHLPPRELOLW\DQGLQHIILFLHQF\LQ
DGPLQLVWUDWLRQDVZHOODVOHDGWRWKHFORJJLQJRIFDVHVEHIRUHWKHFRXUWV7KLVFRQWULEXWLRQLVQRWHZRUWK\IRUWKH
RYHUDOODVVHVVPHQWRISURJUHVVPDGHDQGUHIRUPVQHHGHGLQWKHVXEFRQWLQHQWWRSURPRWHSURWHFWLRQRIHQYLURQPHQW

WKH&RQIHUHQFHOHDGLQJWRWKHDGRSWLRQRIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO

7KHWHUPĥFRPPDQGĦFRQQRWHVDQDELOLW\WRXVHRUFRQWUROVRPHLQVWUXPHQWDOLW\7KXVLW

&RQYHQWLRQRQ'DPDJH&DXVHGE\)RUHLJQ$LUFUDIWWR7KLUG3DUWLHVRQWKH6XUIDFHDUWLFOH



6HH$UWLFOH F RIWKHDQQH[9,RQ/LDELOLW\$ULVLQJIURP(QYLURQPHQWDO(PHUJHQFLHVFRQFOXGHGLQ-XQH
ZKLFKVWDWHVWKDWĥĢRSHUDWRUģPHDQVDQ\QDWXUDODQGMXULGLFDOSHUVRQZKHWKHUJRYHUQPHQWDORUQRQJRYHUQPHQWDO
ZKLFKRUJDQL]HVDFWLYLWLHVWREHFDUULHGRXWLQWKH$QWDUFWLF7UHDW\DUHD$QRSHUDWRUGRHVQRWLQFOXGHDQDWXUDO
SHUVRQZKRLVDQHPSOR\HHFRQWUDFWRURUVXEFRQWUDFWRURUDJHQWRIRUZKRLVLQWKHVHUYLFHRIDQDWXUDORUMXULGLFDO
SHUVRQZKHWKHUJRYHUQPHQWDORUQRQJRYHUQPHQWDOZKLFKRUJDQL]HVDFWLYLWLHVWREHFDUULHGRXWLQWKH $QWDUFWLF
7UHDW\DUHDDQGGRHVQRWLQFOXGHDMXULGLFDOSHUVRQWKDWLVDFRQWUDFWRURUVXEFRQWUDFWRUDFWLQJRQEHKDOIRID6WDWH
RSHUDWRUĦ)RUWKHWH[WVHHZZZDDGJRYDX






6HH0DULH/RXLVH/DUVVRQ7KH/DZRI(QYLURQPHQWDO'DPDJH/LDELOLW\DQG5HSDUDWLRQ 7KH+DJXH.OXZHU
/DZ,QWHUQDWLRQDO S

6HH(OVSHWK5HLGĥ/LDELOLW\IRU'DQJHURXV$FWLYLWLHV$&RPSDUDWLYH$QDO\VLVĦ,&/4YRO  
SSS




&RQYHQWLRQRQ&LYLO/LDELOLW\IRU'DPDJH&DXVHG'XULQJ&DUULDJHRI'DQJHURXV*RRGVE\5RDG5DLODQG
,QODQG1DYLJDWLRQ9HVVHOVGHILQHVĥFDUULHUĦZLWKUHVSHFWWRLQODQGQDYLJDWLRQYHVVHODVĥWKHSHUVRQZKRDWWKHWLPH
RIWKHLQFLGHQWFRQWUROVWKHXVHRIWKHYHKLFOHRQERDUGZKLFKWKHGDQJHURXVJRRGVDUHFDUULHGĦ DUWLFOHSDUD 
WKH&RQYHQWLRQRQ&LYLO/LDELOLW\IRU2LO3ROOXWLRQ'DPDJHUHVXOWLQJIURP([SORUDWLRQIRUDQG([SORLWDWLRQRI
6HDEHG0LQHUDO5HVRXUFHVGHILQHVRSHUDWRURIDFRQWLQHQWDOVKHOILQVWDOODWLRQWRLQFOXGHLQWKHDEVHQFHRID
GHVLJQDWLRQE\D&RQWUDFWLQJ3DUW\WKHSHUVRQZKRLVLQRYHUDOOFRQWURORIWKHDFWLYLWLHVFDUULHGRQDWWKHLQVWDOODWLRQ
DUWLFOHSDUD DQGXQGHUWKH(8'LUHFWLYH&(RQHQYLURQPHQWDOOLDELOLW\ZKLFKDWWDFKHVOLDELOLW\RQ
WKHRSHUDWRU WKHWHUPRSHUDWRULQFOXGHVDQ\QDWXUDORUOHJDOSULYDWHRUSXEOLFSHUVRQZKRRSHUDWHVRUFRQWUROVWKH
RFFXSDWLRQDODFWLYLW\

6HH/(*&21)&65FLWHGLQ'DYLG:$EHFDVVLVDQG5LFKDUG/-DUDVKRZ2LO3ROOXWLRQIURP6KLSV
/RQGRQ6WHYHQDQG6RQV QGHGS6RPHUHJLPHVWKDWDWWDFKOLDELOLW\WRWKHVKLSRZQHUDUHWKH
,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO/LDELOLW\IRU3ROOXWLRQ'DPDJH $UWLFOH,,,SDUD WKH,QWHUQDWLRQDO
&RQYHQWLRQRQ&LYLO/LDELOLW\IRU%XQNHU2LO3ROOXWLRQ'DPDJH DUWLFOH,,, WKH,QWHUQDWLRQDO&RQYHQWLRQIRU
'DPDJHLQ&RQQHFWLRQZLWKWKH&DUULDJHRI+D]DUGRXVDQG1R[LRXV6XEVWDQFHVE\6HD DUWLFOHSDUD 



WLPH7KHWHUPĥFRQWUROĦGHQRWHVSRZHURUDXWKRULW\WRPDQDJHGLUHFWUHJXODWHDGPLQLVWHURU

ĥRSHUDWRUĦZRXOGQRWLQFOXGHHPSOR\HHVZKRZRUNRUDUHLQFRQWURORIWKHDFWLYLW\DWWKHUHOHYDQW

DLUFUDIWLIKHUHWDLQHGWKHULJKWVRIQDYLJDWLRQ,WVKRXOGEHFOHDUKRZHYHUWKDWWKHWHUP

PD\LQFOXGHWKHSHUVRQPDNLQJXVHRIDQDLUFUDIWDWWKHWLPHRIWKHGDPDJHRUWKHRZQHURIWKH

 

WKHSROOXWLQJDFWLYLW\Ħ

UHJLPHV7KXVVRPHSHUVRQRWKHUWKDQWKHRSHUDWRUPD\EHVSHFLILFDOO\LGHQWLILHGDVOLDEOH

GHSHQGLQJRQWKHLQWHUHVWVLQYROYHGLQUHVSHFWRIDSDUWLFXODUKD]DUGRXVDFWLYLW\)RUH[DPSOHDW

EHHQJDLQHGIRUWKHQRWLRQWKDWE\RSHUDWRULVPHDQWRQHLQDFWXDOOHJDORUHFRQRPLFFRQWURORI

OLDELOLW\RQWRRQHVLQJOHHQWLW\ZKHWKHURZQHURURSHUDWRULVWKHKDOOPDUNRIVWULFWOLDELOLW\

UHOHYDQWWLPH6XFKDGHILQLWLRQLVJHQHUDOO\LQFRQIRUPLW\ZLWKQRWLRQVREWDLQLQJDWFLYLOODZ
0RUHJHQHUDOO\ZKLOHQREDVLFGHILQLWLRQRIWKHRSHUDWRUKDVEHHQGHYHORSHGĥUHFRJQLWLRQKDV

7KHGHILQLWLRQ

EDVHGRQDIDFWXDOGHWHUPLQDWLRQDVWRZKRKDVXVHFRQWURODQGGLUHFWLRQRIWKHREMHFWDWWKH

7KHGUDIWSULQFLSOHVHQYLVDJHWKHGHILQLWLRQRIĥRSHUDWRUĦLQIXQFWLRQDOWHUPVDQGLWLV

RIRSHUDWRUZRXOGKRZHYHUYDU\GHSHQGLQJXSRQWKHQDWXUHRIWKHDFWLYLW\&KDQQHOOLQJRI



DQGLQWUHDW\SUDFWLFH,Q

FDVHRIWKHODWWHUWKHQXFOHDUGDPDJHUHJLPHVLPSRVHOLDELOLW\RQWKHRSHUDWRU

LQWHUQDWLRQDOODZ7KHWHUPKRZHYHULVHPSOR\HGLQGRPHVWLFODZ



 

VWULFWO\OLDEOH

LQGXVWULDODQGFKHPLFDOSROOXWLRQ

3DUDJUDSK J GHILQHVĥRSHUDWRUĦ7KHUHLVQRJHQHUDOGHILQLWLRQRIRSHUDWRUXQGHU

WKHFDUJRRZQHURUERWK+RZHYHUXQGHUDFRPSURPLVHDJUHHGWKHVKLSRZQHUZDVPDGH

DFWLRQVXLWVWRSURWHFWWKHHQYLURQPHQWIURPGDPDJHDQGKDVDZDUGHGFRPSHQVDWLRQWRYLFWLPVRI

 

/LDELOLW\IRU3ROOXWLRQ'DPDJHWKHSRVVLELOLW\H[LVWHGWRLPSRVHWKHOLDELOLW\RQWKHVKLSRZQHURU

RUJURXSVRILQGLYLGXDOVXQGHULWVZHOOGHYHORSHGSXEOLFLQWHUHVWOLWLJDWLRQ 3,/ FDVHVRUFODVV
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,WPD\DOVRLQFOXGHDSDUHQW

$QRSHUDWRUPD\EHDSXEOLFRUSULYDWHHQWLW\,WLVHQYLVDJHGWKDWD

7KHWZRIROGSXUSRVHRIWKHSUHVHQWGUDIWSULQFLSOHVLVWRHQVXUHSURWHFWLRQWRYLFWLPV

(8'LUHFWLYHRQ(QYLURQPHQWDO/LDELOLW\DUWLFOHSDUD



8QGHUDUWLFOHRIWKH&5$05$WKHSULPDU\OLDELOLW\OLHVZLWKWKHRSHUDWRUZKLFKLVGHILQHGDVD3DUW\RUDQ
DJHQF\RULQVWUXPHQWDOLW\RID3DUW\RUDMXULGLFDOSHUVRQHVWDEOLVKHGXQGHUWKHODZRID3DUW\RUDMRLQWYHQWXUH
FRQVLVWLQJH[FOXVLYHO\RIDQ\FRPELQDWLRQRIWKHDIRUHPHQWLRQHG$UWLFOH  3XUVXDQWWRVHFWLRQRIWKH
6WDQGDUGFODXVHVIRUH[SORUDWLRQFRQWUDFWDQQH[HGWRWKH5HJXODWLRQVRQWKH3URVSHFWLQJDQG([SORUDWLRQIRU
3RO\PHWDOOLF1RGXOHVLQWKH$UHDDGRSWHGE\WKH,QWHUQDWLRQDO6HDEHG$XWKRULW\RQ-XO\WKH&RQWUDFWRULV
OLDEOHIRUWKHDFWXDODPRXQWRIDQ\GDPDJHLQFOXGLQJGDPDJHWRWKHPDULQHHQYLURQPHQWDULVLQJRXWRILWVZURQJIXO
DFWVRURPLVVLRQVDQGWKRVHRILWVHPSOR\HHVVXEFRQWUDFWRUVDJHQWVDQGDOOSHUVRQVHQJDJHGLQZRUNLQJRUDFWLQJ
IRUWKHP,6%$$DQQH[FODXVH






7KHGHILQLWLRQRIVKLSRZQHULQWKH%XQNHU2LO&RQYHQWLRQLVEURDG,WLQFOXGHVWKHUHJLVWHUHGRZQHUEDUHERDW
FKDUWHUHUPDQDJHUDQGRSHUDWRURIWKHVKLS DUWLFOHSDUD 

DVFRPPRQUHVRXUFHRIWKHFRPPXQLW\

VXIIHULQJGDPDJHIURPWUDQVERXQGDU\KDUP DQGWRSUHVHUYHDQGSURWHFWWKH HQYLURQPHQW SHUVH



&RPPHQWDU\


E
WRSUHVHUYHDQGSURWHFWWKHHQYLURQPHQWLQWKHHYHQWRIWUDQVERXQGDU\
GDPDJHHVSHFLDOO\ZLWKUHVSHFWWRPLWLJDWLRQRIGDPDJHWRWKHHQYLURQPHQWDQGLWV
UHVWRUDWLRQRUUHLQVWDWHPHQW


D
WRHQVXUHSURPSWDQGDGHTXDWHFRPSHQVDWLRQWRYLFWLPVRIWUDQVERXQGDU\
GDPDJHDQG

7KHSXUSRVHVRIWKHSUHVHQWGUDIWSULQFLSOHVDUH

3XUSRVHV

3ULQFLSOH

LQRUGHUWREHFRPSHQVDWHG7KHLPSRUWDQFHRIHQVXULQJSURPSWDQGDGHTXDWHFRPSHQVDWLRQWR

FRPSHQVDWLRQ

7KHQRWLRQRIOLDELOLW\DQGFRPSHQVDWLRQIRUYLFWLPVLVDOVRUHIOHFWHGLQ3ULQFLSOHRI

7UDLO6PHOWHU$UELWUDWLRQ815,$$YRO,,,SDWSVWDWHG




&RUIX&KDQQHOFDVH 0HULWV ,&-5HSRUWVSDWS7KH&RXUWVWDWHGWKDWLWZDVĥHYHU\6WDWHģV
REOLJDWLRQQRWWRDOORZNQRZLQJO\LWVWHUULWRU\WREHXVHGIRUDFWVFRQWUDU\WRWKHULJKWVRIRWKHU6WDWHVĦ



ĥ>8@QGHUWKHSULQFLSOHVRILQWHUQDWLRQDOODZīQR6WDWHKDVWKHULJKWWRXVHRUSHUPLWWKHXVHRILWVWHUULWRU\
LQVXFKDPDQQHUDVWRFDXVHLQMXU\E\IXPHVLQRUWRWKHWHUULWRU\RIDQRWKHURUWKHSURSHUWLHVRUSHUVRQV
WKHUHLQZKHQWKHFDVHLVRIVHULRXVFRQVHTXHQFHVDQGWKHLQMXU\LVHVWDEOLVKHGE\FOHDUDQGFRQYLQFLQJ
HYLGHQFHĦ

<HDUERRNīYRO,, 3DUW2QH SGRFXPHQW$&1 SDUDVHFWLRQ SDUDVDQG 



WKH6WRFNKROP'HFODUDWLRQZKHUHLQDFRPPRQFRQYLFWLRQLVH[SUHVVHGWKDW



WKHOLPLWVRIQDWLRQDOMXULVGLFWLRQ

MXULVGLFWLRQDQGFRQWUROGRQRWFDXVHGDPDJHWRWKHHQYLURQPHQWRURWKHUDUHDVEH\RQG

HQYLURQPHQWDOSROLFLHVDQGWKHUHVSRQVLELOLW\WRHQVXUHWKDWDFWLYLWLHVZLWKLQWKHLU

LQWHUQDWLRQDOODZWKHVRYHUHLJQULJKWWRH[SORLWWKHLURZQUHVRXUFHVSXUVXDQWWRWKHLURZQ

6WDWHVKDYHLQDFFRUGDQFHZLWKWKH&KDUWHURIWKH8QLWHG1DWLRQVDQGSULQFLSOHVRI

6WRFNKROP'HFODUDWLRQQDPHO\

DQGWKH&RUIX&KDQQHOFDVHDVIXUWKHUHODERUDWHGDQGHQFDSVXODWHGLQ3ULQFLSOHRIWKH

YLFWLPVRIWUDQVERXQGDU\GDPDJHKDVLWVXQGHUO\LQJSUHPLVHLQWKH7UDLO6PHOWHUDUELWUDWLRQ

XQGHUVWDQGLQJDQGWKHGHVLUHWKDWYLFWLPVRIWUDQVERXQGDU\GDPDJHVKRXOGQRWKDYHWRZDLWORQJ

LQTXHVWLRQDQGWKHSURSHUW\FODLPHGWRKDYHEHHQGDPDJHGWKHOHVVFHUWDLQWKHULJKWWRJHW

7KHQRWLRQRISURPSWDQGDGHTXDWHFRPSHQVDWLRQLQSDUDJUDSK D UHIOHFWVWKH

SUHYHQWLRQ


7KHSKUDVHĥDWWKHWLPHRIWKHLQFLGHQWĦLVLQWHQGHGWRHVWDEOLVKDFRQQHFWLRQEHWZHHQWKH

ORVVRULQMXU\Ħ7KHIRUPHUFRQVLGHUDWLRQLVDOUHDG\DGGUHVVHGE\WKHGUDIWDUWLFOHVRQ

DVSRVVLEOHPHDVXUHVRIUHSDUDWLRQĦDQGWKDWĥīDQLQQRFHQWYLFWLPVKRXOGQRWEHOHIWWREHDU

UHTXLUHGĥPHDVXUHVRISUHYHQWLRQWKDWDVIDUDVSRVVLEOHDYRLGDULVNRIORVVRULQMXU\DQGLQVRIDU

VFKHPDWLFRXWOLQH5REHUW44XHQWLQ%D[WHUIRFXVHGRQWKHQHHGWRSURWHFWYLFWLPVZKLFK

RSHUDWRUDQGWKHWUDQVERXQGDU\KDUP7KHORRVHUDQGOHVVFRQFUHWHWKHOLQNEHWZHHQWKHLQFLGHQW

 

6WDWHFRXOGEHDQRSHUDWRUIRUSXUSRVHVRIWKHSUHVHQWGHILQLWLRQ

FRQWURORIWKHRSHUDWLRQ



FRPSDQ\RURWKHUUHODWHGHQWLW\ZKHWKHUFRUSRUDWHRUQRWSDUWLFXODUO\LIWKDWHQWLW\KDVDFWXDO

DFWLYLW\RUWKHSHUVRQUHJLVWHULQJRUQRWLI\LQJVXFKDQDFWLYLW\

KDVEHHQDQHVVHQWLDOHOHPHQWIURPWKHLQFHSWLRQRIWKHWRSLFE\WKH&RPPLVVLRQ,QKLV



RIDQDFWLYLW\KDVEHHQGHOHJDWHGLQFOXGLQJWKHKROGHURIDSHUPLWRUDXWKRUL]DWLRQIRUVXFKDQ

7KHSXUSRVHRIHQVXULQJSURWHFWLRQWRYLFWLPVVXIIHULQJGDPDJHIURPWUDQVERXQGDU\KDUP



RYHUVHH7KLVFRXOGFRYHUWKHSHUVRQWRZKRPGHFLVLYHSRZHURYHUWKHWHFKQLFDOIXQFWLRQLQJ
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WKHLUMXULVGLFWLRQRUFRQWUROWRDUHDVEH\RQGWKHLUMXULVGLFWLRQĦ

FRPSHQVDWLRQIRUDGYHUVHHIIHFWVRIHQYLURQPHQWDOGDPDJHFDXVHGE\DFWLYLWLHVZLWKLQ

DQGPRUHGHWHUPLQHGPDQQHUWRGHYHORSIXUWKHULQWHUQDWLRQDOODZUHJDUGLQJOLDELOLW\DQG

SROOXWLRQDQGRWKHUHQYLURQPHQWDOGDPDJH6WDWHVVKDOODOVRFRRSHUDWHLQDQH[SHGLWLRXV

ĥ6WDWHVVKDOOGHYHORSQDWLRQDOODZUHJDUGLQJOLDELOLW\DQGFRPSHQVDWLRQIRUWKHYLFWLPVRI

7KLVLVIXUWKHUDGGUHVVHGPRUHEURDGO\LQ3ULQFLSOHRIWKH5LR'HFODUDWLRQ

3DUDJUDSK E JLYHVDSURPLQHQWSODFHWRWKHSURWHFWLRQDQGSUHVHUYDWLRQRIWKH

7KHDLPLVQRWWRUHVWRUHRUUHWXUQWKHHQYLURQPHQWWRLWVRULJLQDOVWDWHEXWWRHQDEOHLWWR




%LUQLHDQG%R\OH,QWHUQDWLRQDO/DZRSFLWDWSWKDWĥ>W@KHVHSULQFLSOHVDOOUHIOHFWPRUHUHFHQW
GHYHORSPHQWVLQLQWHUQDWLRQDOODZDQG6WDWHSUDFWLFHWKHLUSUHVHQWVWDWXVDVSULQFLSOHVRIJHQHUDOLQWHUQDWLRQDOODZLV
PRUHTXHVWLRQDEOHEXWWKHHYLGHQFHRIFRQVHQVXVVXSSRUWSURYLGHGE\WKH5LR'HFODUDWLRQLVDQLPSRUWDQWLQGLFDWLRQ
RIWKHLUHPHUJLQJOHJDOVLJQLILFDQFHĦ

5HSRUWRIWKH8QLWHG1DWLRQV&RQIHUHQFHRQWKH+XPDQ(QYLURQPHQW6WRFNKROP-XQH
8QLWHG1DWLRQVSXEOLFDWLRQ6DOHV1R(,,$ 



PDLQWDLQLWVSHUPDQHQWIXQFWLRQV,QWKHSURFHVVLWLVQRWH[SHFWHGWKDWH[SHQGLWXUHV



RIUHDVRQDEOHFRVWVRIUHVSRQVHDQGUHVWRUDWLRQRUUHLQVWDWHPHQWPHDVXUHVXQGHUWDNHQ

FRQVWLWXWHGDPDJHVXEMHFWWRSURPSWDQGDGHTXDWHFRPSHQVDWLRQZKLFKLQFOXGHVUHLPEXUVHPHQW

LQWHUHVWLQLWVSURWHFWLRQLWLVLPSRUWDQWWRHPSKDVL]HWKDWGDPDJHWRHQYLURQPHQWSHUVHFRXOG

RIWKHSUHVHQWJHQHUDWLRQEXWDOVRIRUIXWXUHJHQHUDWLRQV,QYLHZRILWVQRYHOW\DQGWKHFRPPRQ

,WUHIOHFWVWKHSROLF\WRSUHVHUYHWKHHQYLURQPHQWDVDYDOXDEOHUHVRXUFHQRWRQO\IRUWKHEHQHILW

YDOXHE\LWVHOIZLWKRXWKDYLQJWREHVHHQRQO\LQWKHFRQWH[WRIGDPDJHWRSHUVRQVDQGSURSHUW\

FRQFHUQRIWKHLQWHUQDWLRQDOFRPPXQLW\WRUHFRJQL]HSURWHFWLRQRIWKHHQYLURQPHQWSHUVHDVD

WKHVDPHWRLWVRULJLQDOFRQGLWLRQWRWKHH[WHQWSRVVLEOH7KXVLWHPSKDVL]HVWKHPRUHUHFHQW

HQYLURQPHQWDQGWRWKHDVVRFLDWHGREOLJDWLRQVWRPLWLJDWHWKHGDPDJHDQGWRUHVWRUHRUUHLQVWDWH



REOLJDWLRQVWKH\GHPRQVWUDWHDVSLUDWLRQVDQGSUHIHUHQFHVRIWKHLQWHUQDWLRQDOFRPPXQLW\

:KLOHWKHSULQFLSOHVLQWKHVH'HFODUDWLRQVDUHQRWLQWHQGHGWRJLYHULVHWROHJDOO\ELQGLQJ






)RUGLIILFXOWLHVLQYROYHGLQFODLPVFRQFHUQLQJHFRORJLFDOGDPDJHDQGSURVSHFWVVHHWKH3DWPRVDQGWKH+DYHQ
FDVHVVHHJHQHUDOO\$QGUHD%LDQFKLĥ+DUPWRWKH(QYLURQPHQWLQ,WDOLDQ3UDFWLFH7KH,QWHUDFWLRQRI,QWHUQDWLRQDO
/DZDQG'RPHVWLF/DZīĦRSFLWSDW6HHDOVR0DULD&ODUD0DIIHLĥ7KH&RPSHQVDWLRQIRU
(FRORJLFDO'DPDJHLQWKHĢ3DWPRVģFDVHĦīRSFLWSDWDQG'DYLG2QJĥ7KH5HODWLRQVKLSEHWZHHQ
(QYLURQPHQWDO'DPDJHDQG3ROOXWLRQ0DULQH2LO3ROOXWLRQ/DZVLQ0DOD\VLDDQG6LQJDSRUHĦLQ%RZPDQDQG
%R\OH(QYLURQPHQWDO'DPDJHīRSFLWSDW6HHDOVR6DQGVĥ3ULQFLSOHVīĦRSFLW
SS6HHDOVRWKH$QWRQLR*UDPVFLLQFLGHQWDQGWKH$QWRQLR*UDPVFLLQFLGHQWKDSSHQHGRQ
)HEUXDU\VHHJHQHUDOO\:X&KDR3ROOXWLRQIURPWKH&DUULDJHRI2LOE\6HD /LDELOLW\DQG&RPSHQVDWLRQ
7KH+DJXH.OXZHU/DZ,QWHUQDWLRQDO SS7KH,23&)XQGUHVROXWLRQQXPEHURIGLGQRW
DOORZWKHFRXUWWRDVVHVVFRPSHQVDWLRQWREHSDLGE\WKH)XQGĥRQWKHEDVLVRIDQDEVWUDFWTXDQWLILFDWLRQRIGDPDJH
FDOFXODWHGLQDFFRUGDQFHZLWKWKHRUHWLFDOPRGHOVĦ,QWKH$PRFR&DGL]WKH1RUWKHUQ'LVWULFW&RXUWRI,OOLQRLV
RUGHUHG$PRFR2LO&RUSRUDWLRQWRSD\PLOOLRQLQILQHVPLOOLRQIRUWKHFRVWVRIWKHVSLOODQGPLOOLRQ
LQLQWHUHVW,WGHQLHGFRPSHQVDWLRQIRUQRQHFRQRPLFGDPDJH,WWKXVGLVPLVVHGFODLPVFRQFHUQLQJORVWLPDJHDQG
HFRORJLFDOGDPDJH,WQRWHGĥ,WLVWUXHWKDWWKHFRPPXQHZDVXQDEOHIRUDWLPHWRSURYLGHFOHDQEHDFKHVIRUWKHXVH
RILWVFLWL]HQVDQGWKDWLWFRXOGQRWPDLQWDLQWKHQRUPDOSHDFHTXLHWDQGIUHHGRPIURPWKHGHQVHWUDIILFZKLFK
ZRXOGKDYHEHHQWKHQRUPDOFRQGLWLRQRIWKHFRPPXQHDEVHQWWKHFOHDQXSHIIRUWVĦEXWFRQFOXGHGWKDWWKHĥORVVRI
HQMR\PHQWFODLPE\WKHFRPPXQHVLVQRWDFODLPPDLQWDLQDEOHXQGHU)UHQFKODZĦ0DULD&ODUD0DIIHL
ĥ7KH&RPSHQVDWLRQIRU(FRORJLFDO'DPDJHLQWKHĢ3DWPRVģFDVHĦ)UDQFLRQLDQG6FRYD]]L,QWHUQDWLRQDO
5HVSRQVLELOLW\īĦRSFLWSDW&RQFHUQLQJORVWLPDJHWKH&RXUWREVHUYHGWKDWWKHSODLQWLIIVFODLPLV
FRPSHQVDEOHLQPHDVXUDEOHGDPDJHWRWKHH[WHQWWKDWLWFDQEHGHPRQVWUDWHGWKDWWKLVORVVRILPDJHUHVXOWHGLQ
VSHFLILFFRQVHTXHQWLDOKDUPWRWKHFRPPXQHE\YLUWXHRIWRXULVWVDQGYLVLWRUVZKRPLJKWRWKHUZLVHKDYHFRPH
VWD\LQJDZD\<HWWKLVLVSUHFLVHO\WKHVXEMHFWPDWWHURIWKHLQGLYLGXDOFODLPVIRUGDPDJHVE\KRWHOVUHVWDXUDQWV
FDPSJURXQGVDQGRWKHUEXVLQHVVHVZLWKLQWKHFRPPXQHV$VUHJDUGVHFRORJLFDOGDPDJHWKH&RXUWGHDOWZLWK
SUREOHPVRIHYDOXDWLQJĥWKHVSHFLHVNLOOHGLQWKHLQWHUWLGDO]RQHE\WKHRLOVSLOOĦDQGREVHUYHGWKDWĥWKLVFODLPHG
GDPDJHLVVXEMHFWWRWKHSULQFLSOHRIUHVQXOOLXVDQGLVQRWFRPSHQVDEOHIRUODFNRIVWDQGLQJRIDQ\SHUVRQRUHQWLW\
WRFODLPWKHUHIRUHĦLELGDW6HHDOVRLQWKH0DWWHURIWKH3HRSOHRI(QHZHWHN,/0YRO  SDW
EHIRUHWKH0DUVKDOO,VODQGV1XFOHDU&ODLPV7ULEXQDOWKH7ULEXQDOKDGDQRSSRUWXQLW\WRFRQVLGHUZKHWKHU
UHVWRUDWLRQZDVDQDSSURSULDWHUHPHG\IRUORVVLQFXUUHGE\WKHSHRSOHRIWKH(QHZHWDNDWROODULVLQJIURPQXFOHDU
WHVWVFRQGXFWHGE\WKH8QLWHG6WDWHV,WDZDUGHGFOHDQXSDQGUHKDELOLWDWLRQFRVWVDVIROORZVPIRUVRLO
UHPRYDOPIRUSRWDVVLXPWUHDWPHQWPIRUVRLOGLVSRVDO FDXVHZD\ PIRUFOHDQXSRISOXWRQLXP
PIRUVXUYH\VDQGPIRUVRLOUHKDELOLWDWLRQDQGUHYHJHWDWLRQ

)RUFRQWUDVWLQJUHVXOWVVHH%OXH&LUFOH,QGXVWULHV3OFY0LQLVWU\RI'HIHQFH>@$OO(5DQG0HUOLQY
%ULWLVK1XFOHDU)XHOV3OF>@$OO(5




)RUDQDO\VLVRIWKHGHILQLWLRQRIHQYLURQPHQWDQGWKHFRPSHQVDEOHHOHPHQWVRIGDPDJHWRHQYLURQPHQWVHH
%DUER]D(OHYHQWK5HSRUWRQ,QWHUQDWLRQDOOLDELOLW\GRFXPHQW$&1SSDWSDUDS)RUDQ
LQWHUHVWLQJDFFRXQWRIWKHSUREOHPRIGDPDJHGHILQLWLRQRIKDUPGDPDJHDGYHUVHHIIHFWVDQGGDPDJHYDOXDWLRQ
VHH0$)LW]PDXULFH,QWHUQDWLRQDO3URWHFWLRQRIWKH(QYLURQPHQW5HFXHLOGHV&RXUVīYRO  
SS

GLVDSSHDULQJ,QWKHFDVHRIGDPDJHWRQDWXUDOUHVRXUFHVRUWKHHQYLURQPHQWWKHUHLVDULJKWRI

SHUVHZLWKRXWOLQNLQJVXFKGDPDJHWRGDPDJHWRSHUVRQVRUSURSHUW\LVJUDGXDOO\

VXESDUDJUDSKV LLL  Y WKHHDUOLHUUHOXFWDQFHWRDFFHSWOLDELOLW\IRUGDPDJHWRHQYLURQPHQW

,QJHQHUDOWHUPVDVQRWHGDERYHLQWKHFRPPHQWDU\RQWKHĥ8VHRIWHUPVĦZLWKUHVSHFW WR

LQWURGXFHWKHHTXLYDOHQWRIWKRVHFRPSRQHQWVLQWRWKHHQYLURQPHQW

DFWLYLWLHVZLWKLQWKHMXULVGLFWLRQRUFRQWURORIVXFK6WDWHVWRDUHDVEH\RQGWKHLU


:KHUHUHVWRUDWLRQRUUHLQVWDWHPHQWRIWKHHQYLURQPHQWLVQRWSRVVLEOHLWLVUHDVRQDEOHWR

FRPSHQVDWLRQIRUWKHYLFWLPVRISROOXWLRQDQGRWKHUHQYLURQPHQWDOGDPDJHFDXVHGE\

MXULVGLFWLRQĦ

GLVSURSRUWLRQDWHWRWKHUHVXOWVGHVLUHGZRXOGEHLQFXUUHGDQGVXFKFRVWVVKRXOGEHUHDVRQDEOH

ĥ6WDWHVVKDOOFRRSHUDWHWRGHYHORSIXUWKHUWKHLQWHUQDWLRQDOODZUHJDUGLQJOLDELOLW\DQG
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,QDGGLWLRQWRWKHSUHVHQWSXUSRVHVWKHGUDIWSULQFLSOHVVHUYHRULPSO\WKHVHUYLQJRIRWKHU

,QSDUWLFXODUWKHSULQFLSOHRIHQVXULQJĥSURPSWDQGDGHTXDWHĦFRPSHQVDWLRQE\WKH

6HHJHQHUDOFRPPHQWDU\WRGUDIW3ULQFLSOH



6HHDOVR/XFDV%HUJNDPS/LDELOLW\DQG(QYLURQPHQWRSFLWSIRRWQRWHZKRKDVLGHQWLILHGVHYHQ
IXQFWLRQVUHOHYDQWWRDOLDELOLW\UHJLPHQDPHO\FRPSHQVDWLRQGLVWULEXWLRQRIORVVHVDOORFDWLRQRIULVNVSXQLVKPHQW
FRUUHFWLYHMXVWLFHYLQGLFDWLRQRUVDWLVIDFWLRQDQGGHWHUUHQFHDQGSUHYHQWLRQ



)RUDQDQDO\VLVRI&(5&/$VHH%ULJKWRQDQG$VNPDQĥ7KH5ROHRIWKH*RYHUQPHQW7UXVWHHVLQ5HFRYHULQJ
&RPSHQVDWLRQIRU,QMXU\WR1DWXUDO5HVRXUFHVĦLQ3HWHU:HWWHUVWHLQ HG +DUPWRWKH(QYLURQPHQWīRSFLW
SS





ZLWKLQWKHFRVWVRIWKHRSHUDWLRQRIWKHDFWLYLW\LWVHOI,WWKXVDWWHPSWHGWRHQVXUHWKDW

IRULQWHUQDOL]LQJWKHWUXHHFRQRPLFFRVWVRISROOXWLRQFRQWUROFOHDQXSDQGSURWHFWLRQPHDVXUHV

FRQVWLWXWHGWKHFRUHLQLWVRULJLQVRIWKHĥSROOXWHUSD\VĦSULQFLSOH,WLVDSULQFLSOHWKDWDUJXHV

RSHUDWRUVKRXOGEHSHUFHLYHGIURPWKHSHUVSHFWLYHRIDFKLHYLQJĥFRVWLQWHUQDOL]DWLRQĦZKLFK

 

VKRXOGEHLQWHUSUHWHGDQGDSSOLHGVRDVWRIXUWKHUDOOWKHVHREMHFWLYHV

LVSUHGLFWDEOHHTXLWDEOHH[SHGLWLRXVDQGFRVWHIIHFWLYH:KHUHYHUSRVVLEOHWKHGUDIWSULQFLSOHV

LPSRUWDQWWRWKHZHOIDUHRI6WDWHVDQGSHRSOHV G DQGSURYLGLQJFRPSHQVDWLRQLQDPDQQHUWKDW

UHODWLRQVDPRQJ6WDWHV F SUHVHUYLQJDQGSURPRWLQJWKHYLDELOLW\RIHFRQRPLFDFWLYLWLHVWKDWDUH

DPRQJ6WDWHVFRQFHUQLQJWUDQVERXQGDU\GDPDJHLQDSHDFHIXOPDQQHUWKDWSURPRWHVIULHQGO\

HQWLWLHVWRSUHYHQWWUDQVERXQGDU\GDPDJHIURPKD]DUGRXVDFWLYLWLHV E UHVROYLQJGLVSXWHV

REMHFWLYHVLQFOXGLQJ D SURYLGLQJLQFHQWLYHVWRWKHRSHUDWRUDQGRWKHUUHOHYDQWSHUVRQVRU

 

OLDEOHSDUWLHVWRSHUIRUPWKHFOHDQXSRUGRWKHZRUNLWVHOIDQGUHFRYHULWVFRVWV

SRZHUVWRLQYHVWLJDWHFRQWDPLQDWLRQVHOHFWDSSURSULDWHUHPHGLDODFWLRQVDQGHLWKHURUGHU

,QWUHDW\SUDFWLFHWKHSULQFLSOHKDVIRUPHGWKHEDVLVIRUWKHFRQVWUXFWLRQRIOLDELOLW\

LQWHUHVWDQGZLWKRXWGLVWRUWLQJLQWHUQDWLRQDOWUDGHDQGLQYHVWPHQWĦ

SROOXWHUVKRXOGLQSULQFLSOHEHDUWKHFRVWRISROOXWLRQZLWKGXHUHJDUGWRWKHSXEOLF

FRVWVDQGWKHXVHRIHFRQRPLFLQVWUXPHQWVWDNLQJLQWRDFFRXQWWKHDSSURDFKWKDWWKH



ĥ3URJUHVVKDVEHHQPDGHLQLQFRUSRUDWLQJWKHSULQFLSOHVFRQWDLQHGLQWKH5LR'HFODUDWLRQīLQFOXGLQJī
WKHSROOXWHUSD\VSULQFLSOHīLQDYDULHW\RILQWHUQDWLRQDODQGQDWLRQDOOHJDOLQVWUXPHQWV:KLOHVRPH
SURJUHVVKDVEHHQPDGHLQ LPSOHPHQWLQJ8QLWHG1DWLRQV&RQIHUHQFHRQ(QYLURQPHQWDQG'HYHORSPHQW
FRPPLWPHQWVWKURXJKDYDULHW\RILQWHUQDWLRQDOOHJDOLQVWUXPHQWVPXFKUHPDLQVWREHGRQHWRHPERG\WKH
5LRSULQFLSOHVPRUHILUPO\LQODZDQGSUDFWLFHĦ

,QLWVUHSRUWRQWKH,PSOHPHQWDWLRQRI$JHQGDWKH8QLWHG1DWLRQVQRWHV

2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\1LQHWHHQWK6SHFLDO6HVVLRQ6XSSOHPHQW1R  $6 SDUD



,WDOVRILQGVUHIHUHQFHIRUH[DPSOHLQWKH,QWHUQDWLRQDO&RQYHQWLRQRQ2LO3ROOXWLRQ3UHSDUHGQHVVDQG
5HVSRQVH ,/0YRO  S WKH&RQYHQWLRQIRUWKH3URWHFWLRQRIWKH0DULQH(QYLURQPHQWRIWKH
1RUWK(DVW$WODQWLF 263$5&RQYHQWLRQ  ,/0YRO  S WKH&RQYHQWLRQRQWKH3URWHFWLRQRI
WKH0DULQH(QYLURQPHQWRIWKH%DOWLF6HD$UHDWKH&RQYHQWLRQRQWKH3URWHFWLRQRIWKH0DULQH(QYLURQPHQW
RIWKH%ODFN6HDDJDLQVW3ROOXWLRQ ,/0YRO  S WKH&RQYHQWLRQRQWKH3URWHFWLRQDQG8VHRI
7UDQVERXQGDU\:DWHUFRXUVHVDQG,QWHUQDWLRQDO/DNHVWKH&RQYHQWLRQRQWKH7UDQVERXQGDU\(IIHFWVRI
,QGXVWULDO$FFLGHQWVDQGWKH/XJDQR&RQYHQWLRQDQGWKH(8'LUHFWLYH&(RQHQYLURQPHQWDOOLDELOLW\



LWDVSOD\LQJDUHPHGLDODQGFRPSHQVDWRU\IXQFWLRQ

WKH,QGXVWULDO$FFLGHQWV&RQYHQWLRQ1DWLRQDOMXULVGLFWLRQVKDYHDOVRSODFHGUHOLDQFHRQ

DOVRE\WKHSDUWLHVWRĦWKH3URWHFWLRQDQG8VHRI:DWHUFRXUVHV&RQYHQWLRQDQG/DNHVDQG

ĥSROOXWHUSD\VSULQFLSOHĦDVĥDJHQHUDOSULQFLSOHRILQWHUQDWLRQDOHQYLURQPHQWDOODZDFFHSWHG

DFFRXQWWKHĢ3ROOXWHU3D\Vģ3ULQFLSOHĦ7KH.LHY3URWRFROLQLWVSUHDPEOHUHIHUVWRWKH

SUHDPEOHKDVĥUHJDUGWRWKHGHVLUDELOLW\RISURYLGLQJIRUVWULFWOLDELOLW\LQWKLVILHOGWDNLQJLQWR

UHJLPHVRQWKHEDVLVRIVWULFWOLDELOLW\7KLVLVWKHFDVHZLWKWKH/XJDQR&RQYHQWLRQZKLFKLQWKH

 

YHU\JHQHUDOWHUPVDV3ULQFLSOHRIWKH5LR'HFODUDWLRQ

WD[GROODUVWREHUHSOHQLVKHGE\WKHFRVWVUHFRYHUHGIURPOLDEOHSDUWLHVWRSD\IRUFOHDQXSVLI

ĥ1DWLRQDODXWKRULWLHVVKRXOGHQGHDYRXUWRSURPRWHWKHLQWHUQDOL]DWLRQRIHQYLURQPHQWDO

ĥSROOXWHUSD\VĦSULQFLSOHLVUHIHUUHGWRLQDQXPEHURILQWHUQDWLRQDOLQVWUXPHQWV,WDSSHDUVLQ

DQG/LDELOLW\$FW &(5&/$RU6XSHUIXQG 7KH6WDWXWHHVWDEOLVKHVWKH6XSHUIXQGZLWK

QHFHVVDU\7KH8QLWHG6WDWHV(QYLURQPHQWDO$JHQF\RSHUDWHVWKH6XSHUIXQGDQGKDVWKHEURDG

SHUVRQVRUHQWLWLHVWRSUHYHQWDKD]DUGRXVDFWLYLW\IURPFDXVLQJWUDQVERXQGDU\GDPDJH7KH

H[DPSOHVXFKLVWKHFDVHXQGHUWKH86&RPSUHKHQVLYH(QYLURQPHQWDO5HVSRQVH&RPSHQVDWLRQ

,QRQHVHQVHLWVHHNVWRSURYLGHDQLQFHQWLYHRQWKHRSHUDWRUDQGRWKHUUHOHYDQW

LPSOHPHQWDWLRQ
 

7KH6WDWHRUDQ\RWKHUSXEOLFDJHQF\ZKLFKVWHSVLQWRXQGHUWDNHUHVSRQVHRU

UHVWRUDWLRQ PHDVXUHVPD\UHFRYHUWKHFRVWVODWHUIRUVXFKRSHUDWLRQVIURPWKHRSHUDWRU)RU



DFWXDOO\XQGHUWDNHQH[FOXGLQJORVVRISURILWIURPWKHLPSDLUPHQWRIWKHHQYLURQPHQW

7KHFRQWH[WVLQZKLFKWKHSULQFLSOHZDVHQGRUVHGKDYHHQYLVDJHGLWVRZQYDULDWLRQVLQLWV

HQYLURQPHQWDOFRVWV7KLVSROLF\ZDVHQGRUVHGLQWKHSROLF\RI2(&'DQGWKH(XURSHDQ8QLRQ

RUUHLQVWDWHPHQWPHDVXUHV7KLVLVIXUWKHUOLPLWHGLQWKHFDVHRIVRPHFRQYHQWLRQVWRPHDVXUHV


*RYHUQPHQWVGLGQRWGLVWRUWWKHFRVWVRILQWHUQDWLRQDOWUDGHDQGLQYHVWPHQWE\VXEVLGL]LQJWKHVH

FRPSHQVDWLRQRUUHLPEXUVHPHQWIRUFRVWVLQFXUUHGE\ZD\RIUHDVRQDEOHSUHYHQWLYHUHVWRUDWLRQ
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GDPDJHĦ



,ELGSS6HHDOVR6HFUHWDULDW6XUYH\RI/LDELOLW\UHJLPHV$&1FKDSWHU,,

$UELWUDO$ZDUGRI0DUFKDYDLODEOHDWKWWSZZZSFDFSDRUJ




/H7ULEXQDOREVHUYHTXHFHSULQFLSHILJXUHGDQVFHUWDLQVLQVWUXPHQWVLQWHUQDWLRQDX[WDQW
ELODWªUDX[TXHPXOWLODWªUDX[HWVHVLWXH¡GHVQLYHDX[GģHIIHFWLYLWªYDULDEOHV6DQVQLHUVRQLPSRUWDQFHHQ
GURLWFRQYHQWLRQQHOOH7ULEXQDOQHSHQVHSDVTXHFHSULQFLSHIDVVHSDUWLHGXGURLWLQWHUQDWLRQDOJªQªUDOĦ

ĥ ī/HWULEXQDOQRWHTXHOHV3D\V%DV¡OģDSSXLGHOHXUGHPDQGHRQWIDLWUªIªUHQFHDXSULQFLSHGX
ĢSROOXHUSD\HXUģĦ


,QWKHDUELWUDWLRQEHWZHHQ)UDQFHDQGWKH1HWKHUODQGVFRQFHUQLQJWKHDSSOLFDWLRQRIWKH
&RQYHQWLRQRI'HFHPEHURQWKH3URWHFWLRQRIWKH5KLQHDJDLQVW3ROOXWLRQDQGWKH$GGLWLRQDO3URWRFRO
RI6HSWHPEHUDJDLQVW3ROOXWLRQIURP&KORULGHV )UDQFH1HWKHUODQGV WKH$UELWUDO7ULEXQDOZDVUHTXHVWHGWR
FRQVLGHUWKHĥSROOXWHUSD\VĦSULQFLSOHLQLWVLQWHUSUHWDWLRQRIWKH&RQYHQWLRQDOWKRXJKLWZDVQRWH[SUHVVO\UHIHUUHG
WRWKHUHLQ7KH7ULEXQDOLQLWVDZDUGGDWHG0DUFKFRQFOXGHGWKDWGHVSLWHLWVLPSRUWDQFHLQWUHDW\ODZWKH
SROOXWHUSD\VSULQFLSOHLVQRWDSDUWRIJHQHUDOLQWHUQDWLRQDOODZDQGZDVWKHUHIRUHQRWSHUWLQHQWWRLWVLQWHUSUHWDWLRQ
RIWKH&RQYHQWLRQ$IIDLUHFRQFHUQDQWOģDSXUHPHQWGHVFRPSWHVHQWUHOH5R\DXPHGHV3D\V%DVHWOD5ªSXEOLTXH
)UDQ¨DLVHHQDSSOLFDWLRQGX3URWRFROHGX6HSWHPEUH$GGLWLRQHO¡OD&RQYHQWLRQUHODWLYH¡OD3URWHFWLRQGX
5KLQFRQWUHOD SROOXWLRQSDUOHVFKURUXUHVGX'HFHPEHU7KH7ULEXQDOVWDWHGLQSHUWLQHQWSDUWLQ
SDUD

3KLOLSSH6DQGV3ULQFLSOHV ī RSFLWS)RULOOXVWUDWLRQRIWKHIOH[LEOHZD\LQZKLFKWKLVSULQFLSOHLV
DSSOLHGLQWKHFRQWH[WRI2(&'DQG(&SS5XGLJHU:ROIUXPQRWHVWKDWĥ$OWKRXJKWKH,QWHUQDWLRQDO
&RQYHQWLRQRQ2LO3ROOXWLRQ3UHSDUHGQHVV5HVSRQVHDQG&RRSHUDWLRQDQGWKH&RQYHQWLRQRQWKH
7UDQVERXQGDU\(IIHFWVRI,QGXVWULDO$FFLGHQWVERWKUHIHULQWKHLU3UHDPEOHVWRWKHSROOXWHUSD\VSULQFLSOHDVEHLQJD
ĥJHQHUDOSULQFLSOHRILQWHUQDWLRQDOHQYLURQPHQWDOODZĦVXFKYLHZLVQRWVXVWDLQHGLQWKHOLJKWRIWKH8QLWHG6WDWHVģ
SUDFWLFHDQGDOVRLQWKHOLJKWRIWKHXQFHUWDLQWLHVDERXWLWVVFRSHDQGFRQVHTXHQFHVĦVHH5XGLJHU:ROIUXP
ĥ7UDQVERXQGDU\3ROOXWLRQĦLQ)UHG/0RUULVRQDQG5XGLJHU:ROIUXP HGV ,QWHUQDWLRQDO5HJLRQDODQG1DWLRQDO
(QYLURQPHQWDO/DZīRSFLW6HHJHQHUDOO\1LFRODVGH6DGHOHHU(QYLURQPHQWDO3ULQFLSOHV)URP3ROLWLFDO
6ORJDQVWR/HJDO5XOHV 2[IRUG283 SS



%LUQLHDQG%R\OH,QWHUQDWLRQDOODZīRSFLWS7KHDXWKRUVQRWHGWKDWUHIHUHQFHWRĥSXEOLFLQWHUHVWĦ
LQ3ULQFLSOHRIWKH5LR'HFODUDWLRQOHDYHVĥDPSOHURRPĦIRUH[FHSWLRQVDQGDVDGRSWHGDW5LRWKHSULQFLSOH
ĥLVQHLWKHUDEVROXWHQRUREOLJDWRU\ĦS7KH\DOVRQRWHGWKDWLQWKHFDVHRIWKH(DVW(XURSHDQQXFOHDU
LQVWDOODWLRQVWKH:HVWHUQ(XURSHDQ*RYHUQPHQWVZKRUHSUHVHQWDODUJHJURXSRISRWHQWLDOYLFWLPVKDYHIXQGHGWKH
ZRUNQHHGHGWRLPSURYHWKHVDIHW\VWDQGDUGVS





PHWKRGVRIGHWHUPLQLQJD SULRULKRZUHSDUDWLRQLVWREHPDGHIRULQMXU\FDXVHGE\ZURQJIXODFWV

ZLOGOLIHRUZKLFKDIIHFWWKHTXDOLW\RIWKHHQYLURQPHQWZLWKRXWFDXVLQJDFWXDOSK\VLFDO



PHDVXUHPHQWRIFRPSHQVDWLRQ*HQHUDOLQWHUQDWLRQDOODZGRHVQRWVSHFLI\ĥSULQFLSOHVFULWHULDRU

HQYLURQPHQWDOORVVHVZKLFKFDQQRWEHHDVLO\TXDQWLILHGLQPRQHWDU\WHUPVVXFKDV

7KHDVSHFWRISURPSWQHVVDQGDGHTXDF\RIFRPSHQVDWLRQLVUHODWHGWRWKHTXHVWLRQRI

LQWHUQDWLRQDOODZH[FHSWSHUKDSVLQUHODWLRQWR6WDWHVLQWKH(&WKH81(&(DQGWKH2(&'Ħ

WKHĢSROOXWHUSD\VģSULQFLSOH KDVDFKLHYHGWKHVWDWXVRIJHQHUDOO\DSSOLFDEOHUXOHRIFXVWRPDU\

LQLQGXVWULHVZKRVHFDSDFLW\WREHDUWKHPZLOOYDU\Ħ6RPHFRPPHQWDWRUVGRXEWĥZKHWKHULW

LQWKHQDWXUHRIWKHULVNDQGWKHHFRQRPLFIHDVLELOLW\RIIXOOLQWHUQDOL]DWLRQRIHQYLURQPHQWDOFRVWV

FDVHVĦ7KXVDĥJUHDWGHDORIIOH[LELOLW\ZLOOEHLQHYLWDEOHWDNLQJIXOODFFRXQWRIGLIIHUHQFHV

 

%LUQLHDQG%R\OH,QWHUQDWLRQDO/DZīRSFLWSS



0RUHRYHULWKDVEHHQDVVHUWHGWKDWWKHSULQFLSOHFDQQRWEHWUHDWHGDVDĥULJLGUXOHRI

XQLYHUVDODSSOLFDWLRQQRUDUHWKHPHDQVXVHGWRLPSOHPHQWLWJRLQJWREHWKHVDPHLQDOO

 

RUQXFOHDULQVWDOODWLRQV0RUHRYHUDQDUURZGHILQLWLRQRIGDPDJHPD\H[FOXGH

EXWQRWLIOLPLWHGLQDPRXQWDVLQLQWHUQDWLRQDOO\DJUHHGVFKHPHVLQYROYLQJRLOWDQNHUV

EHDUWKHORVV6WULFWOLDELOLW\LVDEHWWHUDSSUR[LPDWLRQRIWKHĢSROOXWHUSD\VģSULQFLSOH

DYRLGDEOHZLOOQRWEHFRPSHQVDWHGDQGWKHYLFWLPRUWKHWD[SD\HUQRWWKHSROOXWHUZLOO

KDYHWREHSURYHGEXWKDUPZKLFKLVQHLWKHUUHDVRQDEO\IRUHVHHDEOHQRUUHDVRQDEO\

GHSHQGVRQDYDULHW\RIIDFWRUV,IOLDELOLW\LVEDVHGRQQHJOLJHQFHQRWRQO\GRHVWKLV

ĥ7KHH[WHQWWRZKLFKFLYLOOLDELOLW\PDNHVWKHSROOXWHUSD\IRUHQYLURQPHQWDOGDPDJH

7KHSULQFLSOHKDVLWVOLPLWDWLRQV,WKDVWKXVEHHQQRWHG


+RZHYHUWKHSROOXWHUSD\VSULQFLSOHKDVEHHQHQGRUVHGRULVEHLQJHQGRUVHGLQGLIIHUHQWQDWLRQDO
MXULVGLFWLRQV7KH,QGLDQ6XSUHPH&RXUWLQWKH9HOORUH&LWL]HQVģ:HOIDUH)RUXPY8QLRQRI,QGLD  
6&&QRWHGWKDWSUHFDXWLRQDU\SULQFLSOHDQGWKHSROOXWHUSD\VSULQFLSOHDQGWKHQHZEXUGHQRISURRIVXSSRUWHG
E\DUWLFOHV$DQG$ J RIWKH&RQVWLWXWLRQRI,QGLDKDYHEHFRPHĥSDUWRIWKHHQYLURQPHQWDOODZRIWKH
FRXQWU\Ħ5HSRUWRIWKH,QGLDQ/DZ&RPPLVVLRQVHH/DZ&RPPLVVLRQRI,QGLD2QH+XQGUHG(LJKW\6L[WK5HSRUW
RQ3URSRVDOWR&RQVWLWXWH(QYLURQPHQW&RXUWV6HSWHPEHU$FFHVVWRMXVWLFHSDUWLFXODUO\LQHQYLURQPHQWDO
PDWWHUVLVDQHVVHQWLDOIDFHWRIDUWLFOHRIWKH,QGLDQ&RQVWLWXWLRQ1HZ=HDODQGDQG$XVWUDOLDDOUHDG\KDYH
HQYLURQPHQWDOFRXUWV$YDLODEOHDWKWWSODZFRPPLVVLRQRILQGLDQLFLQUHSRUWV!S0XOWLSOHSURYLQFLDOVWDWXWHV
RI&DQDGDUHJDUGLQJOLDELOLW\IRUHQYLURQPHQWDOGDPDJHDQGVXEVHTXHQWUHPHGLDWLRQUHFRJQL]HWKHSULQFLSOH,Q
6SDLQWKH6SDQLVKFRXUWVKDYHUHOLHGRQWKHSULQFLSOHFXLXVHVWFRPPRGXPHLXVHVWLQFRPPRGXPWKDWLVWKHSHUVRQ
ZKRGHULYHVDEHQHILWIURPDQDFWLYLW\PXVWDOVRSD\IRUUHVXOWLQJGDPDJHWRLPSRVHOLDELOLW\RQSHUVRQVIRUGDPDJH
FDXVHGE\PLQHVZDVWHGDPDJHDVDUHVXOWRIORVVRIZDWHUDQGWR[LFJDV,Q-DSDQZLWKUHJDUGWRSROOXWLRQFDXVHG
E\PLQLQJDFWLYLWLHVDQGPDULQHSROOXWLRQWKHSROOXWHUSD\VWRFOHDQXSWKHFRQWDPLQDWLRQWRWKHFRPPRQVDQGWR
UHVWRUHWKHYLFWLPģVSURSHUW\WRLWVSUHGDPDJHVWDWH7KH)UHQFKOHJDOV\VWHPHQGRUVHGLQYDULRXVIRUPVWKH
SROOXWHUSD\VSULQFLSOH,Q(SRX[9XOOLRQY6RFLªWª,PPRELOL©UH9HUQHW&KULWRSKH-&3)UDQFHģV
&RXUGH&DVVDWLRQKHOGWKDWĥWKHRZQHUģVULJKWWRHQMR\KLVSURSHUW\LQWKHPRVWDEVROXWHPDQQHUQRWSURKLELWHGE\
ODZRUUHJXODWLRQLVVXEMHFWWRKLVREOLJDWLRQQRWWRFDXVHGDPDJHWRWKHSURSHUW\RIDQ\RQHHOVHZKLFKH[FHHGVWKH
QRUPDOLQFRPPRGLWLHVRIQHLJKERUKRRGĦ7KH6ZHGLVK(QYLURQPHQWDO&RGHZKLFKFDPHLQWRIRUFHRQ
-DQXDU\PDNHVWKHSDUW\ZKRLVOLDEOHWRDUHDVRQDEOHH[WHQWIRUSROOXWLRQWRSD\IRULQYHVWLJDWLRQVRI
SRVVLEOHSROOXWLRQFOHDQXSDQGPLWLJDWLRQRIGDPDJH7KHWHVWRIUHDVRQDEOHQHVVLVGHWHUPLQHGZLWKUHIHUHQFHWR
D WKHOHQJWKRIWLPHHODSVHGVLQFHWKHSROOXWLRQRFFXUUHG E HQYLURQPHQWDOULVNLQYROYHG F WKHRSHUDWRUģV
FRQWULEXWLRQ,UHODQGHQDFWHGVWDWXWHVWRLQWHJUDWHLQWRGRPHVWLFODZLQWHQWLRQDOWUHDWLHVLPSRVLQJVWULFWOLDELOLW\IRU
RLODQGKD]DUGRXVZDVWHVSLOOVE\VKLSV,ULVK&RXUWVKDYHDOUHDG\EHJXQWRUHO\XSRQWKHSROOXWHUSD\VSULQFLSOH,Q
%UD]LOVWULFWOLDELOLW\LVEHFRPLQJDVWDQGDUGIRUGDPDJHFDXVHGE\DFWLYLWLHVZKLFKDUHKD]DUGRXVRUWKRVHWKDWKDUP
RUKDYHDULVNRIFDXVLQJKDUPWRWKHHQYLURQPHQW,QWHQWQHHGQRWEHSURYHG8QGHUWKH1DWLRQDO(QYLURQPHQWDO
0DQDJHPHQW$FWRI6RXWK$IULFDVWULFWOLDELOLW\LVLPSRVHGRQRSHUDWRUVZKRPD\FDXVHRUKDYHFDXVHGRUDUH
FDXVLQJVLJQLILFDQWSROOXWLRQRUGHJUDGDWLRQRIHQYLURQPHQWDOKDUP6LQJDSRUHSURYLGHVVWULFWOLDELOLW\IRUFULPLQDO
RIIHQFHV,WLPSRVHVREOLJDWLRQVRIFOHDQXSRQSROOXWHUVZLWKRXWWKHQHHGIRUDQ\LQWHQWLRQDORUQHJOLJHQW
EHKDYLRXU6HHDOVR6HFUHWDULDW6XUYH\RI/LDELOLW\UHJLPHV$&1SDUDV
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GDPDJHDVZHOODVGDPDJHVXIIHUHGE\QDWXUDORUOHJDOSHUVRQVERWKQDWLRQDOVDQGWKRVHZKRDUH

FRYHUHGE\UHVWLWXWLRQLQNLQGRUSD\PHQWLQSODFHRILWVXFKDUHWKHSULQFLSOHVZKLFK

7KH&KRU]RZ)DFWRU\VWDQGDUGDSSOLHVLQUHVSHFWRILQWHUQDWLRQDOO\ZURQJIXODFWVZKLFK

&KRU]RZ)DFWRU\-XULVGLFWLRQ 3&,-6HULHV$1RS






2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\VL[WK6HVVLRQ 6XSSOHPHQW1R  $ DUWLFOHDQGLWV
FRPPHQWDU\

*DUFLD$PDGRU6RKQDQG%D[WHU HGV 5HFHQW&RGLILFDWLRQRIWKH/DZRI6WDWH5HVSRQVLELOLW\IRU,QMXU\WR
$OLHQV 'REEV)HUU\1< 6HHDOVR$ODQ%R\OHĥ5HSDUDWLRQIRU(QYLURQPHQWDO'DPDJHLQ,QWHUQDWLRQDO
/DZ6RPH3UHOLPLQDU\3UREOHPVĦLQ%RZPDQDQG%R\OH(QYLURQPHQWDO'DPDJH ī RSFLWSS
-XOLR%DUER]D6SHFLDO5DSSRUWHXU(OHYHQWKUHSRUWGRFXPHQW$&1  



WKHSD\LQJFDSDFLW\RIWKHRSHUDWRU"7ZR*XLGLQJ3ULQFLSOHVVHHPUHOHYDQW7KHILUVWLVWKDW

YLFWLPWRWKHH[WHQWLWFDQEHTXDQWLILHG"2UVKRXOGFRPSHQVDWLRQJREH\RQGWKDWDQGUHIOHFW

DZDUGHG6KRXOGFRPSHQVDWLRQEHDZDUGHGRQO\LQUHVSHFWRIWKHDFWXDOORVVVXIIHUHGE\WKH

SULQFLSOHV7KHUHDUHTXHVWLRQVDERXWSULQFLSOHVRQWKHEDVLVRIZKLFKFRPSHQVDWLRQFRXOGEH

DQGWKHSDUDOOHOVWKDWRXJKWWREHGUDZQLQUHVSHFWRIDFWLYLWLHVFRYHUHGE\WKHSUHVHQWGUDIW

DUHQRWFRYHUHGE\WKHSUHVHQWGUDIWSULQFLSOHV,WLVKRZHYHUXVHIXOLQDSSUHFLDWLQJWKHOLPLWV

 

LWVSURSHUW\RUSHUVRQQHORULQUHVSHFWRIH[SHQGLWXUHVUHDVRQDEO\LQFXUUHGWRUHPHG\RUPLWLJDWH

NLQGZRXOGEHDUWKHDZDUGLIQHHGEHRIGDPDJHVIRUORVVVXVWDLQHGZKLFKLVQRW



,ELGDQGWKHFDVHVFLWHGWKHUHLQ


2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\VL[WK6HVVLRQ 6XSSOHPHQW1R $ DUWLFOHLWV
FRPPHQWDU\DQGWKHFDVHVFLWHGWKHUHLQ



7KH6XSUHPH&RXUWRI,QGLDLQWKH0&0HKWDY8QLRQRI,QGLD WKH2OHXPJDVOHDNFDVH  6& 
VWUHVVHGWKHSRLQWWKDWWKHĥODUJHUDQGPRUHSURVSHURXVWKHHQWHUSULVHJUHDWHUPXVWEHWKHDPRXQWRIFRPSHQVDWLRQ
SD\DEOHIRUWKHKDUPFDXVHGRQDFFRXQWRIDQDFFLGHQWLQWKHFDUU\LQJRQRIWKHKD]DUGRXVRULQKHUHQWO\GDQJHURXV
DFWLYLW\E\WKHHQWHUSULVHĦ6HH/DZ&RPPLVVLRQRI,QGLD2QH+XQGUHG(LJKW\6L[WK5HSRUWRQ
3URSRVDOWR&RQVWLWXWH(QYLURQPHQWDO&RXUWV6HSWHPEHUSDYDLODEOHDW
KWWSODZFRPPLVVLRQRILQGLDQLFLQUHSRUWV




)RUWKHSULQFLSOHVVWDWHGLQWKHĥ/XVLWDQLDĦFDVHDQGWKH)DFWRU\DW&KRU]RZFDVHRQWKHIXQFWLRQRI
FRPSHQVDWLRQVHHLELGDUWLFOHDQGLWVFRPPHQWDU\

6HH%*UDHIUDWKĥ5HVSRQVLELOLW\DQG'DPDJH&DXVHG5HODWLRQVKLS%HWZHHQ5HVSRQVLELOLW\DQG'DPDJHVĦ
5HFXHLOGHV&RXUV,,YRO  SSSS2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\
)LIW\VL[WK6HVVLRQ 6XSSOHPHQW1R $ 5HVSRQVLELOLW\RI6WDWHVIRULQWHUQDWLRQDOO\ZURQJIXODFWVDGRSWHG
E\WKH&RPPLVVLRQLQDUWLFOHDQGLWVFRPPHQWDU\



HDUQLQJFDSDFLW\PHGLFDOH[SHQVHVLQFOXGLQJFRVWVIRUDFKLHYLQJIXOOUHKDELOLWDWLRQ

UHVSHFWRISHUVRQDOLQMXU\IRUGLUHFWO\DVVRFLDWHGPDWHULDOORVVVXFKDVORVVRIHDUQLQJVDQG

UHQGHUHGE\LQWHUQDWLRQDOFRXUWVDQGWULEXQDOVPD\EHQRWHGFRPSHQVDWLRQLVSD\DEOHLQ

FRPSHQVDWLRQZRXOGEHSD\DEOH$FFRUGLQJO\WKHIROORZLQJJXLGHOLQHVRQWKHEDVLVRIDZDUGV

DFFRPPRGDWLRQ7KHVHIDFWRUVZLOOGHWHUPLQHWKHWHUPVRUKHDGVDJDLQVWZKLFKSUHFLVHVXPVRI

SDUWLHVLQUHVSHFWRIWKHGDPDJHFDXVHGDQGILQDOO\FRQVLGHUDWLRQRIHTXLW\DQGPXWXDO

FRQWHQWRIWKHREOLJDWLRQEUHDFKHGWKHDVVHVVPHQWRIUHDVRQDEOHQHVVRIPHDVXUHVXQGHUWDNHQE\

UHVLGHQWDQGVXIIHUHGLQMXU\RQLWVWHUULWRU\ F WKHSDUWLFXODUFLUFXPVWDQFHVRIWKHFDVHWKH

TXDQWLILDEOHLQPRQHWDU\WHUPVLVFRPSHQVDEOH E WKLVLQFOXGHVGDPDJHVXIIHUHGE\WKH6WDWHWR

WKLVLVQRWSRVVLEOHSD\PHQWRIDVXPFRUUHVSRQGLQJWRWKHYDOXHZKLFKDUHVWLWXWLRQLQ

VKRXOGVHUYHWKHDPRXQWRIFRPSHQVDWLRQGXHIRUDQDFWFRQWUDU\WRLQWHUQDWLRQDOODZĦ

WULEXQDOV7KHVHPD\EHEULHIO\QRWHG D ILQDQFLDOO\DVVHVVDEOHGDPDJHWKDWLVGDPDJH

SUREDELOLW\KDYHH[LVWHGLIWKDWDFWKDGQRWEHHQFRPPLWWHG5HVWLWXWLRQLQNLQGRULI



SHULRGRIWLPHDQGZHUHHQGRUVHGE\WKH,QWHUQDWLRQDO&RXUWRI-XVWLFHDQGRWKHULQWHUQDWLRQDO

WKHFRQVHTXHQFHVRIWKHLOOHJDODFWDQGUHHVWDEOLVKWKHVLWXDWLRQZKLFKZRXOGLQDOO

6RPHJHQHUDOSULQFLSOHVFRQFHUQLQJSD\PHQWRIFRPSHQVDWLRQKDYHHYROYHGRYHUD

 

GDPDJHLQWKHILUVWLQVWDQFH

GHFLVLRQVRIDUELWUDOWULEXQDOVLVWKDWUHSDUDWLRQPXVWVRIDUDVSRVVLEOHZLSHRXWDOO

ZKLFKVHHPVWREHHVWDEOLVKHGE\LQWHUQDWLRQDOSUDFWLFHDQGLQSDUWLFXODUE\WKH

GDPDJHFDXVHGVRDVWRSURYLGHDQLQFHQWLYHWRH[HUWXWPRVWFDUHDQGGXHGLOLJHQFHWRSUHYHQW

VHHNRXWVDIHKDYHQVWRHQJDJHLQULVNEHDULQJKD]DUGRXVDFWLYLWLHVZLWKRXWH[SHFWLQJWRSD\IRU

LWVWDWHGRELWHUGLFWD

ĥ7KHHVVHQWLDOSULQFLSOHFRQWDLQHGLQWKHDFWXDOQRWLRQRIDQLOOHJDODFWDSULQFLSOH

HTXLW\DVZHOODVSROOXWHUSD\VSULQFLSOHGHPDQGVWKDWWKHRSHUDWRUVKRXOGQRWEHDOORZHGWR

FDXVHG:KLOHNHHSLQJLQYLHZWKHVHWZREDVLFSULQFLSOHVWKHSRLQWFDQVWLOOEHPDGHWKDW

ZDVGHWDLOHGE\WKH3HUPDQHQW,QWHUQDWLRQDO&RXUWRI-XVWLFHLQWKH&KRU]RZ)DFWRU\FDVHZKHQ

RQUHVSRQVLELOLW\RI6WDWHVIRULQWHUQDWLRQDOO\ZURQJIXODFWV
7KHFRQWHQWRIWKLVREOLJDWLRQ

EHFRPSHQVDWHGIRUWKHORVVVXIIHUHGEXWFDQQRWH[SHFWWRILQDQFLDOO\JDLQIURPWKHKDUP

REOLJDWLRQ7KHJHQHUDOREOLJDWLRQWRPDNHIXOOUHSDUDWLRQLVUHVWDWHGLQDUWLFOHRIWKHDUWLFOHV


GDPDJHVDZDUGHGVKRXOGQRWKDYHDSXQLWLYHIXQFWLRQ7KHVHFRQGLVWKDWWKHYLFWLPFDQRQO\

RURPLVVLRQVĦ5HSDUDWLRQXQGHULQWHUQDWLRQDOODZLVDFRQVHTXHQFHRIDEUHDFKRIDSULPDU\
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,QUHVSHFWRIGDPDJHWRSURSHUW\WKHORVVLVXVXDOO\DVVHVVHGDJDLQVWFDSLWDOYDOXHORVV

7KHSULQFLSOHVGHYHORSHGLQWKHFRQWH[WRIGLVSXWHVFRQFHUQLQJIRUHLJQLQYHVWPHQW




5'RDN%LVKRS-DPHV&UDZIRUG:0LFKDHO5HLVPDQ)RUHLJQ,QYHVWPHQW'LVSXWHV &DVHV0DWHULDOVDQG
&RPPHQWDU\ 7KH+DJXH.OXZHU/DZ,QWHUQDWLRQDO FKDS9,,RQPHWKRGVIRUYDOXLQJORVVHV
SS$OVRVHH&)$PHUDVLQJKHĥ,VVXHVRI&RPSHQVDWLRQIRUWKH7DNLQJRIDQ$OLHQ3URSHUW\LQWKH
OLJKWRIUHFHQW&DVHVDQG3UDFWLFHĦ,&/4YRO  SS

,ELGSDUD  6HHDOVR9LQRG6KDQNDU0LVUDĥ(PHUJLQJ5LJKWWR&RPSHQVDWLRQLQ,QGLDQ(QYLURQPHQWDO
/DZĦ'HOKL/DZ5HYLHZYRO  SS



RYHUFRPH

WRGUDIW3ULQFLSOHUHYHDOVWKHH[WHQWWRZKLFKVRPHRIWKHVHSUREOHPVKDYHEHHQ

KDYHEHHQGDPDJHGWKHOHVVFHUWDLQWKHULJKWWRJHWFRPSHQVDWLRQ7KH&RPPHQWDU\

ORRVHUDQGOHVVFRQFUHWHWKHOLQNEHWZHHQWKHLQFLGHQWLQTXHVWLRQZLWKWKHSURSHUW\FODLPHGWR

YDOXHH[FHSWRQWKHEDVLVRIDUELWUDU\HYDOXDWLRQPDGHRQDFDVHE\FDVHEDVLV)XUWKHUWKH

RUUHSODFHPHQW,WLVGLIILFXOWWRFRPSHQVDWHGDPDJHFDXVHGWRREMHFWVRIKLVWRULFDORUFXOWXUDO

ZKLFKFRXOGEHUHSDLUHGRUUHSODFHGFRXOGEHFRPSHQVDWHGRQWKHEDVLVRIWKHYDOXHRIWKHUHSDLU

DPHQLWLHVRURIFRQVRUWLXPDQGWKHHYDOXDWLRQRIWKHLQMXU\6LPLODUO\GDPDJHWRSURSHUW\

FRPSHQVDWLRQDVIRUH[DPSOHHFRQRPLFORVVSDLQDQGVXIIHULQJSHUPDQHQWGLVDELOLW\ORVVRI

WUDQVERXQGDU\GDPDJH7KHUHPD\EHGLIILFXOWTXHVWLRQVUHJDUGLQJFODLPVHOLJLEOHIRU

PD\QRWDXWRPDWLFDOO\EHH[WHQGHGWRDSSO\WRWKHLVVXHVRIFRPSHQVDWLRQLQWKHILHOGRI

 

FRPSDQLHVRUSURSHUW\

LQWKHFRQWH[WRILQMXU\FDXVHGWRDOLHQVDQGWKHLUSURSHUW\WKURXJKQDWLRQDOL]DWLRQRIWKHLU

RWKHULVVXHVDVVRFLDWHGZLWKTXDQWLILFDWLRQRIFRPSHQVDWLRQWKHUHLVDPSOHPDWHULDOSDUWLFXODUO\

ĥGLVFRXQWHGFDVKIORZĦIDFWRULQJHOHPHQWVRIULVNDQGSUREDELOLW\KDYHEHHQXVHG2QWKHVHDQG

OLNHDVVHVVPHQWRIĥIDLUPDUNHWYDOXHĦĥQHWERRNYDOXHĦĥOLTXLGDWLRQRUGLVVROXWLRQYDOXHĦ

RISURILWVDQGLQFLGHQWDOH[SHQVHV,QWKLVFRQWH[WGLIIHUHQWYDOXDWLRQWHFKQLTXHVDQGFRQFHSWV

 

RQWKHSHUVRQKRPHRUSULYDWHOLIHĦ

ORYHGRQHVSDLQDQGVXIIHULQJDVZHOODVWKHDIIURQWWRVHQVLELOLWLHVDVVRFLDWHGZLWKWKHLQWUXVLRQ

FRPSHQVDWLRQLVDOVRSD\DEOHIRUQRQPDWHULDOGDPDJHVXIIHUHGDVIRUH[DPSOHIRUĥORVVRI

7KLVGUDIWSULQFLSOHUHIOHFWVDQLPSRUWDQWUROHWKDWLVHQYLVDJHGIRUWKH6WDWHRIRULJLQLQ

,WVKRXOGEHUHFDOOHGWKDWWKHDVVXPSWLRQXQGHUWKHSUHVHQWGUDIWSULQFLSOHVLVWKDWWKH
6WDWHRIRULJLQZRXOGKDYHSHUIRUPHGIXOO\DOOWKHREOLJDWLRQVFRQFHUQLQJSUHYHQWLRQRI



SULQFLSOHH[SUHVVWKHVHIRXUHOHPHQWV

SURYLGHVXIILFLHQWILQDQFLDOJXDUDQWHHVIRUFRPSHQVDWLRQ7KHILYHSDUDJUDSKVRIGUDIW

DQG G YDULRXVIRUPVRIVHFXULWLHVLQVXUDQFHDQGLQGXVWU\ZLGHIXQGLQJDUHWKHPHDQVWR



OLDELOLW\VKRXOGQRWGHIHDWWKHSXUSRVHRIWKHSULQFLSOHRISURPSWDQGDGHTXDWHFRPSHQVDWLRQ

WKHSURRIRIIDXOW F DQ\FRQGLWLRQVOLPLWDWLRQVRUH[FHSWLRQVWKDWPD\EHSODFHGRQVXFK

E DQ\VXFKOLDELOLW\UHJLPHPD\SODFHSULPDU\OLDELOLW\RQWKHRSHUDWRUDQGVKRXOGQRWUHTXLUH

DGHTXDWHFRPSHQVDWLRQDQGIRUWKLVSXUSRVHVKRXOGSXWLQSODFHDQDSSURSULDWHOLDELOLW\UHJLPH

7KHSULQFLSOHFRQWDLQVIRXULQWHUUHODWHGHOHPHQWV D WKH6WDWHVKRXOGHQVXUHSURPSWDQG

FRPSHQVDWLRQĦ7KHUHIHUHQFHWRĥ(DFK6WDWHĦLQWKHSUHVHQWFRQWH[WLVWRWKH6WDWHRIRULJLQ

IDVKLRQLQJDZRUNDEOHV\VWHPIRUFRPSOLDQFHZLWKWKHSULQFLSOHRIĥSURPSWDQGDGHTXDWH



&RPPHQWDU\


,QWKHHYHQWWKDWWKHPHDVXUHVXQGHUWKHSUHFHGLQJSDUDJUDSKVDUHLQVXIILFLHQWWR
SURYLGHDGHTXDWHFRPSHQVDWLRQWKH6WDWHRIRULJLQVKRXOGDOVRHQVXUHWKDWDGGLWLRQDO
ILQDQFLDOUHVRXUFHVDUHPDGHDYDLODEOH


,QDSSURSULDWHFDVHVWKHVHPHDVXUHVVKRXOGLQFOXGHWKHUHTXLUHPHQWIRUWKH
HVWDEOLVKPHQWRILQGXVWU\ZLGHIXQGVDWWKHQDWLRQDOOHYHO


7KHVHPHDVXUHVVKRXOGDOVRLQFOXGHWKHUHTXLUHPHQWRQWKHRSHUDWRURUZKHUH
DSSURSULDWHRWKHUSHUVRQRUHQWLW\WRHVWDEOLVKDQGPDLQWDLQILQDQFLDOVHFXULW\VXFKDV
LQVXUDQFHERQGVRURWKHUILQDQFLDOJXDUDQWHHVWRFRYHUFODLPVRIFRPSHQVDWLRQ


7KHVHPHDVXUHVVKRXOGLQFOXGHWKHLPSRVLWLRQRIOLDELOLW\RQWKHRSHUDWRURU
ZKHUHDSSURSULDWHRWKHUSHUVRQRUHQWLW\6XFKOLDELOLW\VKRXOGQRWUHTXLUHSURRIRIIDXOW
$Q\FRQGLWLRQVOLPLWDWLRQVRUH[FHSWLRQVWRVXFKOLDELOLW\VKDOOEHFRQVLVWHQWZLWKGUDIW
SULQFLSOH


(DFK6WDWHVKRXOGWDNHDOOQHFHVVDU\PHDVXUHVWRHQVXUHWKDWSURPSWDQG
DGHTXDWHFRPSHQVDWLRQLVDYDLODEOHIRUYLFWLPVRIWUDQVERXQGDU\GDPDJHFDXVHGE\
KD]DUGRXVDFWLYLWLHVORFDWHGZLWKLQLWVWHUULWRU\RURWKHUZLVHXQGHULWVMXULVGLFWLRQRU
FRQWURO

3URPSWDQGDGHTXDWHFRPSHQVDWLRQ

3ULQFLSOH
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REOLJDWLRQ


SULQFLSOHVLVWKHUHIRUHQRWFRQWHPSODWHG



DQHFHVVDU\FULWHULRQWREHHPSKDVL]HGLQYLHZRIWKHIDFWWKDWOLWLJDWLRQLQGRPHVWLFFRXUWV
LQYROYLQJFODLPVRIFRPSHQVDWLRQFRXOGEHFRVWO\DQGSURWUDFWHGRYHUVHYHUDO\HDUVDVLW

LWVMXULVGLFWLRQDQGFRQWUROLWLVZLGHO\H[SHFWHGWKDW6WDWHVZRXOGPDNHVXUHWKDWDGHTXDWH

PHFKDQLVPVDUHDOVRDYDLODEOHWRUHVSRQGWRFODLPVIRUFRPSHQVDWLRQLQFDVHRIDQ\GDPDJH

$VQRWHGLQWKHFRPPHQWDU\FRQFHUQLQJWKHĥ3XUSRVHVĦRIWKHSUHVHQWGUDIWSULQFLSOHV

7KHEDVLFSULQFLSOHWKDWD6WDWHVKRXOGHQVXUHSD\PHQWRISURPSWDQGDGHTXDWH



6HHDOVRWKH0DOP·'HFODUDWLRQDQGWKH0RQWHYLGHR3URJUDPPH,,,DSSURYHGDQGDGRSWHGE\
GHFLVLRQRIWKHVWVHVVLRQRIWKH81(3*RYHUQLQJ&RXQFLODQGWKH3ODQRI,PSOHPHQWDWLRQRIWKH:RUOG
6XPPLWRQ6XVWDLQDEOH'HYHORSPHQW$&21)UHVROXWLRQRI6HSWHPEHUDQQH[



6LQFHWKHQQXPHURXVWUHDWLHVVRPHLPSRUWDQWGHFLVLRQVDQGH[WHQVLYHQDWLRQDOODZDQGSUDFWLFH

FRQVHTXHQFHDQGLQMXU\FDXVHGWRSURSHUW\ZLWKLQRQH6WDWHE\WKHLURQRUHVPHOWHULQDQRWKHU

$UELWUDWLRQDFDVHLQZKLFKFOHDUDQGFRQYLQFLQJHYLGHQFHZDVDYDLODEOHIRUWKHVHULRXV

FRPSHQVDWLRQIRUKD]DUGRXVDFWLYLWLHVFRXOGEHWUDFHGEDFNDVHDUO\DVWKH7UDLO6PHOWHU



RIWKH5LR'HFODUDWLRQRI

H[SUHVVLRQIRUH[DPSOHLQ3ULQFLSOHRIWKH6WRFNKROP'HFODUDWLRQRIDQG3ULQFLSOH

WKHQHHGWRGHYHORSOLDELOLW\UHJLPHVLQDQLQWHUQDWLRQDOFRQWH[WKDVEHHQUHFRJQL]HGDQGILQGV



H[WHQGLQJWRWKHYLFWLPV

FRQWLQJHQF\DQGUHOLHIPHDVXUHV6WDWHVRURWKHUUHVSRQVLEOHHQWLWLHVPD\RWKHUZLVHFRQVLGHU

FRPSHQVDWLRQ7KLVLVKLJKOLJKWHGZLWKRXWSUHMXGLFHWRDQ\H[JUDWLDSD\PHQWVWREHPDGHRU

VXIILFLHQWIOH[LELOLW\WRDFKLHYHWKHREMHFWLYHWKDWLVRIHQVXULQJSURPSWDQGDGHTXDWH

7KHHPSKDVLVLQSDUDJUDSKLVRQDOOĥQHFHVVDU\PHDVXUHVĦDQGHDFK6WDWHLVJLYHQ

GXUDWLRQIRUWKHUHQGHULQJRIGHFLVLRQVRQFRPSHQVDWLRQSD\DEOHLQDJLYHQFDVH7KLVLVDOVR

WKHLQWHUQDWLRQDOFRPPXQLW\DVSDUWRIDUUDQJHPHQWVIRUSHUPLWWLQJKD]DUGRXVDFWLYLWLHVZLWKLQ



SURFHGXUHVWKDWZRXOGJRYHUQDFFHVVWRMXVWLFHDQGWKDWZRXOGLQIOXHQFHWKHWLPHDQG

7KHSULQFLSOHLQLWVSUHVHQWIRUPUHVSRQGVWRDQGUHIOHFWVDJURZLQJGHPDQGDQGFRQVHQVXVLQ

WHUULWRU\7KHUHLVQRHYLGHQFHWKDWLWLVQHFHVVDU\WRUHIHUWRDVSHFLILF HQWLWOHPHQWEDVHGRQDVLQJOH
FRPSRQHQWLQUDLVLQJDFRPSODLQWDERXWWUDQVERXQGDU\SROOXWLRQ2QHFDQWKXVFRQFOXGHWKDWWKH
SURKLELWLRQRIWUDQVERXQGDU\SROOXWLRQLVEDVHGRQWKHVWDWHLQWHUHVWLQWKHHQYLURQPHQWDOLQWHJULW\RILWV
WHUULWRU\7UHDW\ODZUHIOHFWVWKLVQRWLRQī6RYHUHLJQW\ZKLOHFUHDWLQJDULJKWWRWKHHQYLURQPHQWDO
LQWHJULW\RIDWHUULWRU\RUDUHDDWRQHKDQGDWWKHRWKHUKDQGLVWKHYHU\EDVLVRIVWDWHVģUHVSRQVLELOLW\IRUWKH
SROOXWLRQZKLFKRULJLQDWHVZLWKLQWKHLUWHUULWRU\Ħ

ĥ,WPXVWEHUHFDOOHGKRZHYHUWKDWWKHSURKLELWLRQSULQFLSOHLVEDVHGRQVRYHUHLJQULJKWRIVWDWHVWRWKHLU




(PPDQXHO)RQWDLQHĥ7KH)UHQFK([SHULHQFHĢ7DQLRģDQGĢ$PRFR&DGL]ģLQFLGHQWVFRPSDUHGĦLQ&ROLQ0
'H/D5XH/LDELOLW\IRU'DPDJHWRWKH(QYLURQPHQW /RQGRQ/OR\GVRI/RQGRQ3UHVV SSS
6LPLODUO\LQWKHFDVHRI%KRSDOJDVWUDJHG\LWLVVWDWHGWKDWE\WKHWLPHWKHFDVHILUVWUHDFKHGWKH6XSUHPH&RXUWRI
,QGLDRQWKHLVVXHZKHWKHULQWHULPUHOLHIDVVHVVHGDJDLQVW8QLRQ&DUELGHRQEHKDOIRIYLFWLPVZDVDSSURSULDWH
OLWLJDWLRQFRQWLQXHGLQ,QGLDIRUPRUHWKDQILYH\HDUVZLWKRXWHYHQUHDFKLQJWKHFRPPHQFHPHQWRISUHWULDO
GLVFRYHU\VHH.HQQHWK)0F&DOOLRQDQG+5DMDQ6KDUDPDĥ,QWHUQDWLRQDO5HVROXWLRQRI(QYLURQPHQWDO'LVSXWHV
DQG%KRSDO&DWDVWURSKHĦLQ7KH,QWHUQDWLRQDO%XUHDXRIWKH3HUPDQHQW&RXUWRI$UELWUDWLRQ HGV ,QWHUQDWLRQDO
,QYHVWPHQWVDQG3URWHFWLRQRIWKH(QYLURQPHQW 7KH+DJXH.OXZHU/DZ,QWHUQDWLRQDO SSS
,WLVDOVRVWDWHGWKDW7UDLO6PHOWHU$UELWUDWLRQWRRNDERXW\HDUVWRDGMXGLFDWHXSRQWKHFODLPVRISULYDWHSDUWLHV
6HH3KLOLS0F1DPDUD7KH$YDLODELOLW\RI&LYLO5HPHGLHVWR3URWHFW3HUVRQVDQG3URSHUW\IURP7UDQVIURQWLHU
3ROOXWLRQ,QMXU\ $OIUHG0HW]HQHU9HUODJ)UDQNIXUW S


6HH3ULQFLSOHRIWKH5LR'HFODUDWLRQDQGDUWLFOH  RIWKH8QLWHG1DWLRQV&RQYHQWLRQRQWKH/DZ
RIWKH6HDLQDUWLFOH  RIWKH+HOVLQNLDUWLFOHVRQLQWHUQDWLRQDOZDWHUFRXUVHVSUHSDUHGE\WKH,QWHUQDWLRQDO
/DZ$VVRFLDWLRQDQGLQKXPDQULJKWVODZSUHFHGHQWV6HHDOVR$ODQ(%R\OHĥ*OREDOL]LQJ(QYLURQPHQWDO
/LDELOLW\WKH,QWHUSOD\RI1DWLRQDODQG,QWHUQDWLRQDO/DZĦ-RXUQDORI(QYLURQPHQWDO/DZYRO  SS
S

,QDGGLWLRQLWLVDOVRVXJJHVWHGWKDWSULQFLSOHVRIDEXVHRIULJKWVDQGJRRGQHLJKERXUKRRGKDYHSURYLGHGDEDVLVIRU
WKHSURKLELWLRQDJDLQVWWUDQVERXQGDU\KDUP6HH-RKDQ*/DPPHUVĥ7UDQVIURQWLHU3ROOXWLRQDQG,QWHUQDWLRQDO/DZ
7KH3UHVHQW6WDWHRI5HVHDUFKĦLQ7KH+DJXH$FDGHP\RI,QWHUQDWLRQDO/DZ&HQWHU)RU6WXGLHVDQG5HVHDUFKLQ
,QWHUQDWLRQDO/DZDQG,QWHUQDWLRQDO5HODWLRQV7UDQVIURQWLHU3ROOXWLRQDQG,QWHUQDWLRQDO/DZ  S




)RUDPHQWLRQRIGLIIHUHQWVRXUFHVDVDEDVLVIRUDUULYLQJDWWKLVFRQFOXVLRQVHH3HWHU7RELDV6WROO
ĥ7UDQVERXQGDU\3ROOXWLRQĦLQ)UHG/0RUULVRQDQG5XGLJHU:ROIUXP HGV ,QWHUQDWLRQDO5HJLRQDODQG1DWLRQDO
(QYLURQPHQWDO/DZ RSFLWSSSS3HWHU7RELDV6WROOQRWHV

ZDVLQWKH$PRFR&DGL]FDVHZKLFKWRRN\HDUV7RUHQGHUDFFHVVWRMXVWLFHPRUH

ILQGVVXSSRUWLQWKH7UDLO6PHOWHU$UELWUDWLRQ7KHQRWLRQRIĥSURPSWQHVVĦUHIHUVWRWKH

DQGSURPSWFRPSHQVDWLRQ7KH6WDWHLWVHOILVQRWQHFHVVDULO\REOLJHGWRSD\VXFKFRPSHQVDWLRQ

7KHVWDQGDUGRISURPSWQHVVDQGDGHTXDF\LQSDUDJUDSKLVDVWDQGDUGWKDWDOVR

WUDQVIURQWLHUSROOXWLRQDQGGDPDJH6RPHFRPPHQWDWRUVUHJDUGWKLVDVDFXVWRPDU\ODZ

PDGHXQGHULQWHUQDWLRQDOODZWKHUHVSRQVLELOLW\RIWKH6WDWHIRUGDPDJHLQWKHFRQWH[WRISUHVHQW

7KXVSDUDJUDSKIRFXVHVRQWKHSULQFLSOHWKDW6WDWHVVKRXOGHQVXUHSD\PHQWRIDGHTXDWH

ZKLFKKDYHHYROYHGKDYHJLYHQFRQVLGHUDEOHZHLJKWWRFODLPVIRUFRPSHQVDWLRQLQUHVSHFWRI

WUDQVERXQGDU\DFWLYLWLHVXQGHULQWHUQDWLRQDOODZ:LWKRXWSUHMXGLFHWRRWKHUFODLPVWKDWPD\EH
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7KHWHUPĥLWVWHUULWRU\RURWKHUZLVHXQGHULWVMXULVGLFWLRQRUFRQWUROĦKDVWKHVDPH

3DUDJUDSKVSHOOVRXWWKHILUVWLPSRUWDQWPHDVXUHWKDWPD\EHWDNHQE\HDFK6WDWH





2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\VL[WK6HVVLRQ 6XSSOHPHQW1R $ DUWLFOHDQG
FRPPHQWDU\SDUDV    




)RUDQH[KDXVWLYHHQXPHUDWLRQRIWKHLPSOHPHQWDWLRQRIWKHSULQFLSOHRISURPSWDGHTXDWHDQGHIIHFWLYH
FRPSHQVDWLRQLQSUDFWLFHVHH5HQH/HIHEHU7UDQVERXQGDU\(QYLURQPHQWDO,QWHUIHUHQFHīRSFLWFK
SS


$5HVWĥ1HHGIRUDQ,QWHUQDWLRQDO&RXUWIRU(QYLURQPHQW"8QGHUGHYHORSHG/HJDO3URWHFWLRQIRUWKH,QGLYLGXDO
LQ7UDQVQDWLRQDO/LWLJDWLRQĦ(QYLURQPHQWDO3ROLF\DQG/DZYRO  SS)RUWKHYLHZWKDWWKH
HVWDEOLVKPHQWRIDQLQWHUQDWLRQDOHQYLURQPHQWDOFRXUWPD\QRWEHDSURSHUDQVZHUWRWKHĥQHHGWRHQKDQFHWKHUXOHRI
ODZWKURXJKDFFHVVWRMXVWLFHDQGWKHUHSUHVHQWDWLRQRIFRPPXQLW\LQWHUHVWVĦVHH(OOHQ+H\ĥ5HIOHFWLRQVLQDQ
,QWHUQDWLRQDO(QYLURQPHQWDO&RXUWĦLQ7KH,QWHUQDWLRQDO%XUHDXRIWKH3HUPDQHQW&RXUWRI$UELWUDWLRQ HGV 
,QWHUQDWLRQDO,QYHVWPHQWVRSFLWSSDWS$WWKHQDWLRQDOOHYHOWKH,QGLDQ/DZ&RPPLVVLRQ
PDGHDYHU\SHUVXDVLYHFDVHIRUWKHHVWDEOLVKPHQWRIQDWLRQDOHQYLURQPHQWDO FRXUWVLQ,QGLD6HH/DZ&RPPLVVLRQ
RI,QGLDRSFLW1HZ=HDODQGDQG$XVWUDOLDDOUHDG\KDYHHQYLURQPHQWDOFRXUWV$YDLODEOHDW
KWWSODZFRPPLVVLRQRILQGLDQLFLQUHSRUWV!

WKHIDFWXDOGHWHUPLQDWLRQDVWRZKRKDVWKHXVHFRQWURODQGGLUHFWLRQRIWKHREMHFWDWWKHUHOHYDQW

7KHGUDIWSULQFLSOHVHQYLVDJHWKHGHILQLWLRQRIĥRSHUDWRUĦLQIXQFWLRQDOWHUPVDQGLWLVEDVHGRQ

QDPHO\WKHLPSRVLWLRQRIOLDELOLW\RQWKHRSHUDWRURUZKHUHDSSURSULDWHRWKHUSHUVRQRUHQWLW\

 

PHDQLQJDVWKHWHUPVXVHGLQSDUDJUDSK D RIDUWLFOHRIWKHGUDIWDUWLFOHVRQSUHYHQWLRQ



7KHVHFRQGVHQWHQFHRIWKHSDUDJUDSKSURYLGHVWKDWVXFKOLDELOLW\VKRXOGQRWUHTXLUH

6HH6HFUHWDULDW6XUYH\RI/LDELOLW\UHJLPHV$&1SDUDV
6HH)HUGLQDUG)6WRQHĥ/LDELOLW\IRUGDPDJHFDXVHGE\WKLQJVĦLQ$QGUHH7XQF HG ,QWHUQDWLRQDO
(QF\FORSHGLDRI&RPSDUDWLYH/DZ9RO;,7RUWVSDUW, 7KH+DJXH1LMKRII FKDSSSDUD








)RUDQLQWHUHVWLQJDFFRXQWRQHFRQRPLFSROLWLFDODQGVWUDWHJLFIDFWRUVLQIOXHQFLQJWKHFKRLFHVPDGHLQ
FKDQQHOOLQJOLDELOLW\VHH*XQWKHU'RHNHUDQG7KRPDV*HKULQJĥ3ULYDWHRU,QWHUQDWLRQDO/LDELOLW\IRU7UDQVQDWLRQDO
(QYLURQPHQWDO'DPDJH7KH3UHFHGHQWRI&RQYHQWLRQDO/LDELOLW\5HJLPHVĦ-RXUQDORI(QYLURQPHQWDO/DZYRO
 SSS


$FFRUGLQJWR*ROGLHWKHQXFOHDUOLDELOLW\FRQYHQWLRQVLQLWLDWHGWKHQHZWUHQGRIFKDQQHOOLQJOLDELOLW\EDFNWR
RSHUDWRUĥQRPDWWHUKRZORQJWKHFKDLQRIFDXVDWLRQQRUKRZQRYHOWKHLQWHUYHQLQJIDFWRUV RWKHUWKDQDYHU\OLPLWHG
QXPEHURIH[FXOSDWRU\RQHV Ħ6HH/)(*ROGLHĥ&RQFHSWVRI6WULFWDQG$EVROXWH/LDELOLW\DQGWKH5DQNLQJRI
/LDELOLW\LQWHUPVRI5HODWLYH([SRVXUHWR5LVNĦ1HWKHUODQGV<HDUERRNRI,QWHUQDWLRQDO/DZYRO;9,  
SSDWS6HHDOVR*ROGLHĥ/LDELOLW\IRU'DPDJHDQGWKH3URJUHVVLYH'HYHORSPHQWRI,QWHUQDWLRQDO
/DZĦ,&/4YRO  SSS

SURRIRIIDXOWĦVHHNVWRFDSWXUHVXFKDEURDGVSHFWUXPRIGHVLJQDWLRQV

RUULVNOLDELOLW\ UHVSRQVDELOLWªSRXUULVTXªFUªH 7KHSKUDVHĥVXFKOLDELOLW\VKRXOGQRWUHTXLUH

IDXOWĦĥSUHVXPHGUHVSRQVLELOLW\ĦĥIDXOWSHUVHĦĥREMHFWLYHOLDELOLW\Ħ UHVSRQVDELOLWªREMHFWLYH

OLDELOLW\DPRQJWKHPĥOLDELOLW\ZLWKRXWIDXOWĦ UHVSRQVDELOLWªVDQVIDXWH ĥQHJOLJHQFHZLWKRXW

SURRIRIIDXOW9DULRXVGHVLJQDWLRQVDUHXVHGWRGHVFULEHFRQWHPSRUDU\GRFWULQHLPSRVLQJVWULFW

 

RSHUDWRULVZLGHO\DFFHSWHGLQLQWHUQDWLRQDOWUHDW\UHJLPHVDQGLQQDWLRQDOODZDQGSUDFWLFH

FRQVHTXHQFHVRIFRQWUROOLQJWKHDFWLYLW\7KHLPSRVLWLRQRIWKHSULPDU\OLDELOLW\RQWKH

WKDWRQHZKRFUHDWHGKLJKULVNVVHHNLQJHFRQRPLFEHQHILWPXVWEHDUWKHEXUGHQRIDQ\DGYHUVH

QRWLQWHQGHGWRGHQRWHĥVXIILFLHQF\Ħ

2SHUDWRUģVOLDELOLW\KDVJDLQHGJURXQGIRUVHYHUDOUHDVRQVDQGSULQFLSDOO\RQWKHEHOLHI

 

OLDEOH

ULVNDWWKHWLPHRIWKHDFFLGHQWRUKDVWKHDELOLW\WRSURYLGHFRPSHQVDWLRQLVPDGHSULPDULO\

QRWWKDWĥRSHUDWRUVĦDUHDOZD\VOLDEOHEXWWKDWWKHSDUW\ZLWKWKHPRVWHIIHFWLYHFRQWURORIWKH

DOOSRWHQWLDOO\OLDEOHDWGLIIHUHQWVWDJHVLQWKHWUDQVLWRIZDVWH7KHUHDOXQGHUO\LQJSULQFLSOHLV

RQHHQWLW\8QGHUWKH%DVHO3URWRFROZDVWHJHQHUDWRUVH[SRUWHUVLPSRUWHUVDQGGLVSRVHUVDUH

2LO3ROOXWLRQ'DPDJH &/& ,QRWKHUFDVHVOLDELOLW\LVFKDQQHOOHGWKURXJKPRUHWKDQ

WKHDFWXDORSHUDWRUVDUHQRWOLDEOHXQGHUWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO/LDELOLW\IRU

VKLSVLWLVFKDQQHOOHGWRWKHRZQHUQRWWKHRSHUDWRU7KLVPHDQVWKDWFKDUWHUHUVZKRPD\EH

VXIIHUHGHYHQLILWLVOHVVWKDQIXOOLWFDQEHUHJDUGHGDVDGHTXDWH,QRWKHUZRUGVDGHTXDF\LV

FRPSHQVDWLRQJLYHQLVQRWDUELWUDU\DQGJURVVO\GLVSURSRUWLRQDWHWRWKHGDPDJHDFWXDOO\

LV LSVRIDFWRDGHTXDWHDVORQJDVWKHGXHSURFHVVRIWKHODZUHTXLUHPHQWVDUHPHW$VORQJDV

HQWHUWDLQHGLQLWVMXULVGLFWLRQVXEMHFWWRFRQILUPDWLRQE\VXSHULRUFRXUWVZKHUHYHUQHFHVVDU\,W

DGHTXDWHFRPSHQVDWLRQ6RZRXOGFRPSHQVDWLRQDZDUGHGE\D&RXUWDVDUHVXOWRIWKHOLWLJDWLRQ

6WDWHVIROORZLQJWKHFRQVROLGDWLRQRIFODLPVRIDOOWKHYLFWLPVRIKDUPPD\EHUHJDUGHGDVDQ

QHJRWLDWLRQVEHWZHHQWKHRSHUDWRURUWKH6WDWHRIRULJLQDQGWKHYLFWLPVRURWKHUFRQFHUQHG

LVVXHV)RUH[DPSOHDOXPSVXPDPRXQWRIFRPSHQVDWLRQDJUHHGXSRQDVDUHVXOWRI

2QWKHRWKHUKDQGWKHQRWLRQRIĥDGHTXDF\ĦRIFRPSHQVDWLRQUHIHUVWRDQ\QXPEHURI

WRWKHRSHUDWRURIWKHLQVWDOODWLRQ7KHUHDUHKRZHYHURWKHUSRVVLELOLWLHVWKDWH[LVW,QWKHFDVHRI

RULQWHUQDWLRQDOHQYLURQPHQWDOFRXUWV



WLPH,WLVZRUWKVWUHVVLQJWKDWOLDELOLW\LQFDVHRIVLJQLILFDQWGDPDJHLVJHQHUDOO\FKDQQHOOHG

ZLGHVSUHDGHIILFLHQWDQGSURPSWVXJJHVWLRQVKDYHEHHQPDGHWRHVWDEOLVKVSHFLDOQDWLRQDO
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DOHVVVWULQJHQWFDXVDWLRQWHVWUHTXLULQJRQO\WKHĥUHDVRQDEOHLPSXWDWLRQĦRIGDPDJH)XUWKHUWKH
IRUHVHHDELOLW\WHVWFRXOGEHFRPHOHVVDQGOHVVLPSRUWDQWZLWKWKHSURJUHVVEHLQJPDGHLQWKH

IRULQDUWLFOHRIWKH.LHY3URWRFRODUWLFOHRIWKH%DVHO3URWRFRODQGDUWLFOHRIWKH/XJDQR

&RQYHQWLRQ

,QWKHFDVHRIDFWLYLWLHVZKLFKDUHQRWGDQJHURXVEXWVWLOOFDUU\WKHULVNRIFDXVLQJ

7KHSRLQWZRUWKEHDULQJLQPLQGLVWKDWLQWUDQVIRUPLQJWKHFRQFHSWRIVWULFWOLDELOLW\IURP



6HH3HWHU:HWWHUVWHLQĥ$3URSULHWDU\RU3RVVHVVRU\,QWHUHVWīĦRSFLWSSDWS



GDQJHURXVRUKD]DUGRXVDFWLYLW\6XFKDGHILQLWLRQLVQHFHVVDU\QRWRQO\WRFDSWXUHWKHPRVW



PDNHWKHSHUVRQOLDEOHZLWKRXWDQ\SURRIRIIDXOWIRUKDYLQJFUHDWHGDULVNE\HQJDJLQJLQD

7KHUHZDVKHVLWDWLRQH[KLELWHGE\WKH:RUNLQJ*URXSRIWKH&RPPLVVLRQLQLQGHVLJQDWLQJGDPDJHDULVLQJ
IURPDOODFWLYLWLHVFRYHUHGZLWKLQWKHVFRSHRIWKHGUDIWSULQFLSOHVVXEMHFWWRWKHUHJLPHRIVWULFWOLDELOLW\,WPD\EH
UHFDOOHGWKDWWKH&RPPLVVLRQQRWHGWKDWWKHFRQFHSWVRIVWULFWDQGDEVROXWHOLDELOLW\ZKLFKĥDUHIDPLOLDULQWKH
GRPHVWLFODZLQPDQ\6WDWHVDQGLQUHODWLRQWRFHUWDLQ WKDWLVXOWUDKD]DUGRXV DFWLYLWLHVLQLQWHUQDWLRQDOODZīKDYH
QRWEHHQIXOO\GHYHORSHGLQLQWHUQDWLRQDOODZLQUHVSHFWWRDODUJHJURXSRIDFWLYLWLHVVXFKDVWKRVHFRYHUHGE\
DUWLFOHĦ%UDFNHWVDGGHG<HDUERRNīYRO,, 3DUW7ZR $QQH[,SDUDJUDSK  RIWKHJHQHUDO
FRPPHQWDU\WRFKDSWHU,,,,QDUULYLQJDWWKLVFRQFOXVLRQWKH:RUNLQJ*URXSKDGWKHEHQHILWRIWKH6XUYH\RI
OLDELOLW\SUHSDUHGE\WKH6HFUHWDULDW<HDUERRNīYRO,, 3DUW2QH GRFXPHQW$&1



6HFUHWDULDW6XUYH\RIOLDELOLW\UHJLPHVLELG

LQJUHGLHQWVVKRXOGEHFDUHIXOO\GHILQHGNHHSLQJKRZHYHULWVEDVLFREMHFWLYHLQYLHZWKDWLVWR



ZLWKLWVLQYRFDWLRQDQGDSSOLFDWLRQLQGLIIHUHQWMXULVGLFWLRQVLQWRDQLQWHUQDWLRQDOVWDQGDUGLWV

DGRPHVWLFQDWLRQDOFRQWH[WZKHUHLWLVZHOOHVWDEOLVKHGEXWZLWKDOOWKHGLIIHUHQFHVDVVRFLDWHG

 

DOORFDWLRQ

UHDVRQVVXFKWHVWVKDYHQRWEHHQLQFOXGHGLQDPRUHJHQHUDODQDO\WLFDOPRGHORQORVV

6HH(OVSHWK5HLGĥ/LDELOLW\IRU'DQJHURXVDFWLYLWLHVRSFLWS6HHDOVRWKH6HFUHWDULDW6XUYH\RI
/LDELOLW\UHJLPHV$&1SDUD




6HHWKH6HFUHWDULDW6XUYH\RI/LDELOLW\UHJLPHV$&1SDUDV7KH,QGLDQ6XSUHPH&RXUWLQ
0&0HKWDY8QLRQRI,QGLD $,56& WKH2OHXP*DV/HDNFDVH KHOGWKDWLQWKHFDVHRIKD]DUGRXV
DFWLYLWLHVH[FHSWLRQVZKLFKFRXOGEHSOHDGHGWRDYRLGDEVROXWH RUVWULFWOLDELOLW\OLNHWKDWWKHGDPDJHLVQRW
IRUHVHHDEOHDQGWKDWWKHXVHLQYROYHGLVDQDWXUDORQHDUHQRWDYDLODEOH6HHWKH5HSRUWRIWKH,QGLDQ/DZ
&RPPLVVLRQRSFLW

VLJQLILFDQWKDUPWKHUHSHUKDSVLVDEHWWHUFDVHIRUOLDELOLW\WREHOLQNHGWRIDXOWRUQHJOLJHQFH

 

ILHOGVRIPHGLFLQHELRORJ\ELRFKHPLVWU\VWDWLVWLFVDQGRWKHUUHOHYDQWILHOGV*LYHQWKHVH

KDYHPRYHGIURPVWULFWFRQGLFLRVLQHTXDQRQWKHRU\RYHUWKHIRUHVHHDELOLW\ ĥDGHTXDF\Ħ WHVWWR

OLDELOLW\RIWKHRSHUDWRUDWWKHLQWHUQDWLRQDOOHYHO

RIOLDELOLW\LQVHYHUDOLQVWUXPHQWVDQGDPRQJWKHUHFHQWO\QHJRWLDWHGLQVWUXPHQWVLWLVSURYLGHG

'LIIHUHQWMXULVGLFWLRQVKDYHDSSOLHGWKHVHFRQFHSWVZLWKGLIIHUHQWUHVXOWV,WPD\EHPHQWLRQHG

DQGUHPRWHQHVVRIWKHGDPDJH7KLVLVDKLJKO\GLVFUHWLRQDU\DQGXQSUHGLFWDEOHEUDQFKRIODZ

KDYHDSSOLHGWKHSULQFLSOHVDQGQRWLRQVRISUR[LPDWHFDXVHDGHTXDWHFDXVDWLRQIRUHVHHDELOLW\

OLQNHGWRTXHVWLRQVRIIRUHVHHDELOLW\DQGSUR[LPLW\RUGLUHFWORVV&RXUWVLQGLIIHUHQWMXULVGLFWLRQV

FDXVDOFRQQHFWLRQRIWKHGDPDJHWRWKHVRXUFHRIWKHDFWLYLW\7KHSULQFLSOHRIFDXVDWLRQLV

WKDWWKHWHVWRISUR[LPLW\VHHPVWRKDYHEHHQJUDGXDOO\HDVHGLQPRGHUQWRUWODZ'HYHORSPHQWV



,QWKHFDVHRIGDPDJHDULVLQJIURPKD]DUGRXVDFWLYLWLHVLWLVIDLUWRGHVLJQDWHVWULFW

6WULFWOLDELOLW\PD\DOOHYLDWHWKHEXUGHQWKDWYLFWLPVPD\RWKHUZLVHKDYHLQSURYLQJIDXOW

RIWKHRSHUDWRUEXWLWGRHVQRWHOLPLQDWHWKHGLIILFXOWLHVLQYROYHGLQHVWDEOLVKLQJWKHQHFHVVDU\

 

6WULFWOLDELOLW\KDVEHHQDGRSWHGDVWKHEDVLV

 

LVVWUHQJWKHQHGZKHQWKHULVNKDVEHHQLQWURGXFHGXQLODWHUDOO\E\WKHGHIHQGDQW

XQGHUVWDQGLQJRIWKHFRPSOLFDWHGDQGFRPSOH[RSHUDWLRQRUDFWLYLW\7KHFDVHIRUVWULFWOLDELOLW\

WHFKQLFDOHYLGHQFHZKLFKLQWXUQZRXOGUHTXLUHRQWKHSDUWRIYLFWLPVDFRPSOHWH

FRPSHQVDWLRQZLWKRXWKDYLQJWRHVWDEOLVKSURRIRIIDXOWRQWKHEDVLVRIZKDWLVRIWHQGHWDLOHG

FRPPRQDQGFLYLOODZWRHQDEOHYLFWLPVRIGDQJHURXVDQGXOWUDKD]DUGRXVDFWLYLWLHVWRUHFRYHU

RUDEQRUPDOO\GDQJHURXVDFWLYLWLHVZDVKHOGWREHWKHPRVWSURSHUWHFKQLTXHERWKXQGHU

VDPHWLPHOHVVKD]DUGRXV

LQGLVSHQVDELOLW\E\H[SORULQJPRUHHQYLURQPHQWDOO\VRXQGDOWHUQDWLYHVZKLFKDUHDOVRDWWKH

DVDVHFUHW6WULFWOLDELOLW\LVUHFRJQL]HGLQPDQ\MXULVGLFWLRQVZKHQDVVLJQLQJOLDELOLW\IRU
7KHFDVHIRUVWULFWOLDELOLW\IRUXOWUDKD]DUGRXV

LQGLVSHQVDELOLW\IRUHFRQRPLFJURZWK6WDWHVPD\FRQVLGHUDWWKHRSSRUWXQHWLPHUHYLHZLQJWKHLU

FRPSOH[WHFKQRORJLFDODFWLYLWLHVZKRVHULVNVDQGRSHUDWLRQWKHFRQFHUQHGLQGXVWU\FORVHO\JXDUGV

LQKHUHQWO\GDQJHURXVRUKD]DUGRXVDFWLYLWLHV

DOZD\VKROGXS$VWKHVHDFWLYLWLHVKDYHEHHQDFFHSWHGRQO\EHFDXVHRIWKHLUVRFLDOXWLOLW\DQG

WKHFODLPDQWVKRXOGHUDKHDY\EXUGHQRISURRIRIIDXOWRUQHJOLJHQFHLQUHVSHFWRIKLJKO\



IRUEHWWHUPDQDJHPHQWRIWKHULVNLQYROYHG+RZHYHUWKLVLVDQDVVXPSWLRQZKLFKPD\QRW

KDUP,QVXFKPDWWHUVLWLVZLGHO\UHFRJQL]HGWKDWLWZRXOGEHXQMXVWDQGLQDSSURSULDWHWRPDNH

,QDGGLWLRQVLQFHSURILWVDVVRFLDWHGZLWKWKHULVN\DFWLYLW\SURYLGHDPRWLYDWLRQIRULQGXVWU\LQ
XQGHUWDNLQJVXFKDFWLYLW\VWULFWOLDELOLW\UHJLPHVDUHJHQHUDOO\DVVXPHGWRSURYLGHLQFHQWLYHV

+D]DUGRXVDQGXOWUDKD]DUGRXVDFWLYLWLHVWKHVXEMHFWRIWKHSUHVHQWGUDIWSULQFLSOHV

LQYROYHFRPSOH[RSHUDWLRQVDQGFDUU\ZLWKWKHPFHUWDLQLQKHUHQWULVNVRIFDXVLQJVLJQLILFDQW
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DQGFODLPVRILQQRFHQWYLFWLPVIRUUHSDUDWLRQLQFDVHRILQMXU\)RUWKLVUHDVRQLWLVLPSRUWDQWWR
VHWOLPLWVRIILQDQFLDOOLDELOLW\DWDVXIILFLHQWO\KLJKOHYHONHHSLQJLQYLHZWKHPDJQLWXGHRIWKH
ULVNRIWKHDFWLYLW\DQGWKHUHDVRQDEOHSRVVLELOLW\IRULQVXUDQFHWRFRYHUDVLJQLILFDQWSRUWLRQRI
WKHULVNLQYROYHG

E\GHVLJQDWLQJVWULFWOLDELOLW\DVWKHVWDQGDUGIRULQYRNLQJOLDELOLW\ZKLOHDOVRVSHFLI\LQJWKDWLWLV

PHDQWWRLQFOXGHDOOGDPDJHIRUHVHHDEOHLQLWVPRVWJHQHUDOL]HGIRUPDQGWKDWNQRZOHGJHRIWKH

H[WHQWRIWKHSRWHQWLDOGDQJHULVQRWDSUHUHTXLVLWHRIOLDELOLW\)XUWKHULWPD\EHFODULILHGDVSDUW

RIDSSOLFDWLRQRIWKHUXOHWKDWLWLVVXIILFLHQWLIWKHXVHSRVHGDULVNRIKDUPWRWKHRWKHUVDQG

7KHWKLUGVHQWHQFHRISDUDJUDSKUHFRJQL]HVWKDWLWLVSDUWRIWKHSUDFWLFHIRU6WDWHVERUQH

6HHWKHREVHUYDWLRQVRI(OVSHWK5HLGĥ/LDELOLW\IRU'DQJHURXVDFWLYLWLHVĦRSFLWSS







6HH5RELQ5&KXUFKLOOĥ)DFLOLWDWLQJ 7UDQVQDWLRQDO &LYLO/LDELOLW\/LWLJDWLRQIRU(QYLURQPHQWDO'DPDJHE\
0HDQVRI7UHDWLHV3URJUHVV3UREOHPVDQG3URVSHFWVĦ<HDUERRNRI,QWHUQDWLRQDO(QYLURQPHQWDO/DZYRO
 SSDWSS



UHFHLYHGIURPWKHRZQHU RULQWKHFDVHRIGDPDJHUHVXOWLQJIURPQDWXUDOSKHQRPHQDD

HFRQRPLFDOO\EHQHILFLDODFWLYLW\6WULFWOLDELOLW\LVDOVRDLPHGDWVHFXULQJUHDVRQDEOHLQVXUDQFH

FRYHUIRUWKHDFWLYLW\)XUWKHULIOLDELOLW\KDVWREHVWULFWWKDWLVLIOLDELOLW\KDVWREHHVWDEOLVKHG

WRFRPSHQVDWHIRUIXUWKHUGDPDJHXSWRDWRWDORIPLOOLRQ6'5V LQFOXGLQJWKHDPRXQWV

WRHQFRXUDJHWKHRSHUDWRUWRFRQWLQXHWREHHQJDJHGLQVXFKDKD]DUGRXVEXWVRFLDOO\DQG

3ROOXWLRQ'DPDJH &/& WKHVKLSRZQHUģVPD[LPXPOLPLWRIOLDELOLW\LVPLOOLRQ
6SHFLDO'UDZLQJ5LJKWVWKHUHDIWHUWKH,QWHUQDWLRQDO2LO3ROOXWLRQ&RPSHQVDWLRQ)XQGLVOLDEOH

,WLVFRPPRQWRDVVRFLDWHWKHFRQFHSWRIVWULFWOLDELOLW\ZLWKWKHFRQFHSWRIOLPLWHG

QXFOHDULQFLGHQWV)RUH[DPSOHXQGHUWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO/LDELOLW\IRU2LO

)LQDQFLDOOLPLWVDUHZHOONQRZQLQWKHFDVHRIUHJLPHVJRYHUQLQJRLOSROOXWLRQDWVHDDQG

OLDELOLW\/LPLWHGOLDELOLW\KDVVHYHUDOSROLF\REMHFWLYHV,WLVMXVWLILHGDVDPDWWHURIFRQYHQLHQFH

 

ZLWKWKHSXUSRVHVRIWKHSUHVHQWGUDIWSULQFLSOHV

 

EDVLV

IXQGDPHQWDOO\DOWHUWKHSXUSRVHRISURYLGLQJIRUSURPSWDQGDGHTXDWHFRPSHQVDWLRQ7KHSRLQW

KDVWKXVEHHQHPSKDVL]HGWKDWDQ\VXFKFRQGLWLRQVOLPLWDWLRQVRUH[FHSWLRQVVKDOOEHFRQVLVWHQW

DZDUGHGE\WKHFRPSHWHQWFRXUW0RUHRYHUOLPLWVRIOLDELOLW\DUHVXEMHFWWRUHYLHZRQDUHJXODU

LPSRVHGRQILQDQFLDOOLDELOLW\RIRSHUDWRUJHQHUDOO\VXFKOLPLWVGRQRWDIIHFWDQ\LQWHUHVWRUFRVWV

SURYLGHVIRUVWULFWOLDELOLW\ZLWKRXWDQ\SURYLVLRQIRUOLPLWLQJWKHOLDELOLW\:KHUHOLPLWVDUH

EXWOLPLWHGOLDELOLW\,QFRQWUDVWDUWLFOH  DQGDUWLFOH  RIWKH/XJDQR&RQYHQWLRQ

H[FHSWLRQV+RZHYHULWPXVWEHHQVXUHGWKDWVXFKFRQGLWLRQVOLPLWDWLRQVRUH[FHSWLRQVGRQRW

RXWLQGRPHVWLFDQGWUHDW\SUDFWLFHWRVXEMHFWOLDELOLW\WRFHUWDLQFRQGLWLRQVOLPLWDWLRQVRU

 

WKDWWKHXVHLQYROYHGLVDQDWXUDORQH

$UWLFOHRIWKH.LHY3URWRFRODQGDUWLFOHRIWKH%DVHO3URWRFROSURYLGHIRUVWULFW

WKHUHDOFRVWVRIWKHRSHUDWRU6HFRQGO\LWPD\QRWEHDEOHWRPHHWDOOWKHOHJLWLPDWHGHPDQGV

ZKLFKGHILQHVĥGDPDJHĦDVGDPDJHWRSHUVRQSURSHUW\DQGHQYLURQPHQW,WFRXOGDOVREHGRQH

 

DUHVHWWRRORZLWFRXOGHYHQEHFRPHDOLFHQFHWRSROOXWHRUFDXVHLQMXU\WRRWKHUVDQGH[WHUQDOL]H

DGRSWLQJDSURSHUGHILQLWLRQRIGDPDJHDVKDVEHHQGRQHLQWKHFDVHRIWKHĥ8VHRI7HUPVĦ

DFFRUGLQJO\WKDWLWLVQRWRSHQWRWKHRSHUDWRUWRSOHDGH[HPSWLRQIURPOLDELOLW\RQWKHJURXQG

SURYLGLQJVXIILFLHQWLQFHQWLYHWRWKHRSHUDWRUWRWDNHVWULFWHUPHDVXUHVRISUHYHQWLRQ ,IWKHOLPLWV

7KLVWDVNFDQEHDSSURDFKHGLQGLIIHUHQWZD\V

,WLVDUJXDEOHWKDWDVFKHPHRIOLPLWHGOLDELOLW\LVXQVDWLVIDFWRU\DVLWLVQRWFDSDEOHRI

)RUH[DPSOHLWFRXOGEHGRQHE\

 

 

ZLGHO\UHJDUGHGDVUHOHYDQW

HQVXUHWKHVWDQGDUGDGRSWHGWUXO\VHUYHVWKHFDXVHRIWKHYLFWLPVH[SRVHGWRGDQJHURXVDFWLYLWLHV



UHDVRQDEOHTXLGSURTXR$OWKRXJKQRQHRIWKHSURSRVLWLRQVDUHVHOIHYLGHQWWUXWKVWKH\DUH

6XFKDQDSSURDFKZRXOGQRWRQO\PDNHWKHLQWHUQDWLRQDOVWDQGDUGZLGHO\DFFHSWDEOHEXWDOVR

WKXVIDFLOLWDWLQJSURPSWDQGHIIHFWLYHUHPHGLHV

ZLWKRXWDVWULFWEXUGHQRISURRIIRUWKHFODLPDQWVOLPLWHGOLDELOLW\PD\EHUHJDUGHGDVD

SRVLWLYHHOHPHQWVRIWKHFRQFHSWRIVWULFWOLDELOLW\DVWKH\DUHREWDLQHGLQGLIIHUHQWMXULVGLFWLRQV
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&RQYHQWLRQDUWLFOHRIWKH%DVHO&RQYHQWLRQRUDUWLFOHRIWKH.LHY3URWRFRO/LDELOLW\LV
H[FHSWHGLIGHVSLWHWDNLQJDOODSSURSULDWHPHDVXUHVWKHGDPDJHZDVWKHUHVXOWRI D DQDFWRI
DUPHGFRQIOLFWKRVWLOLWLHVFLYLOZDURULQVXUUHFWLRQRU E WKHUHVXOWRIDQDWXUDOSKHQRPHQRQRI
H[FHSWLRQDOLQHYLWDEOHXQIRUHVHHDEOHDQGLUUHVLVWLEOHFKDUDFWHURU F ZKROO\WKHUHVXOWRI
FRPSOLDQFHZLWKDFRPSXOVRU\PHDVXUHRIDSXEOLFDXWKRULW\LQWKH6WDWHRILQMXU\RU G ZKROO\
WKHUHVXOWRIWKHZURQJIXOLQWHQWLRQDOFRQGXFWRIDWKLUGSDUW\

LQYROYLQJKLJKO\FRPSOLFDWHGFKHPLFDORULQGXVWULDOSURFHVVHVRUWHFKQRORJ\IDXOWOLDELOLW\FRXOG

SRVHDVHULRXVEXUGHQRISURRIIRUWKHYLFWLPV7KHLUULJKWVFRXOGQHYHUWKHOHVVEHEHWWHU

VDIHJXDUGHGLQVHYHUDOZD\V)RUH[DPSOHWKHEXUGHQRISURRIFRXOGEHUHYHUVHGUHTXLULQJWKH

RSHUDWRUWRSURYHWKDWQRQHJOLJHQFHRULQWHQWLRQDOZURQJIXOFRQGXFWZDVLQYROYHG/LEHUDO

LQIHUHQFHVPD\EHGUDZQIURPWKHLQKHUHQWO\GDQJHURXVDFWLYLW\6WDWXWRU\REOLJDWLRQVFRXOGEH

LPSRVHGXSRQWKHRSHUDWRUWRJLYHDFFHVVWRWKHYLFWLPVRUWKHSXEOLFWRWKHLQIRUPDWLRQ

2QHDGYDQWDJHRIDVWULFWEXWOLPLWHGOLDELOLW\IURPWKHSHUVSHFWLYHRIWKHYLFWLPLVWKDWWKH



)RUH[DPSOHVRIWUHDW\SUDFWLFHVHHIRUH[DPSOHDUWLFOH,9RIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO
/LDELOLW\IRU3ROOXWLRQ'DPDJHDUWLFOH,9RIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO/LDELOLW\IRU3ROOXWLRQ
'DPDJHDUWLFOHRIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ/LDELOLW\DQG&RPSHQVDWLRQIRU'DPDJHLQ&RQQHFWLRQ
ZLWKWKH&DUULDJHRI+D]DUGRXVDQG1R[LRXV6XEVWDQFHVE\6HDDUWLFOHRIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO
/LDELOLW\IRU%XQNHU2LO3ROOXWLRQ'DPDJHDUWLFOHRIWKH%DVHO3URWRFRODUWLFOHRIWKH.LHY3URWRFRODUWLFOH



2QMRLQWDQGVHYHUDOOLDELOLW\/XFDV%HUJNDPS/LDELOLW\DQG(QYLURQPHQWīRSFLWSS




)RUWKHWH[W,/0YRO  7KHLQVWDOODWLRQ6WDWHLVUHTXLUHGWRDVVXUHWKDWWKHRSHUDWRULVOLDEOHIRU
DQ\RQHLQFLGHQWIRUQRWOHVVWKDQPLOOLRQ6'5VRUIRUDWUDQVLWLRQSHULRGRI\HDUVDWUDQVLWLRQDODPRXQWRI
PLOOLRQ6'5VLVWREHDVVXUHGLQDGGLWLRQE\WKHLQVWDOODWLRQ6WDWHLWVHOI7KH&RQYHQWLRQRQ
6XSSOHPHQWDU\&RPSHQVDWLRQSURYLGHVDQDGGLWLRQDOVXPZKLFKPD\H[FHHGELOOLRQ6HH$UWLFOHV,,,DQG,9
)RUWKHWH[W,/0YRO  S

$UWLFOH9  RIWKH3URWRFRODQGDUWLFOHRIWKH)XQG&RQYHQWLRQ)ROORZLQJWKHVLQNLQJRIWKH(ULNDRII
WKH)UHQFKFRDVWLQ'HFHPEHUWKHPD[LPXPOLPLWZDVUDLVHGWRPLOOLRQ6'5VHIIHFWLYH
1RYHPEHU8QGHUDPHQGPHQWVWRWKH)XQG3URWRFROWRHQWHULQWRIRUFHLQ1RYHPEHUWKH
DPRXQWVKDYHEHHQUDLVHGIURPPLOOLRQ6'5WRPLOOLRQ6'5,IWKUHH6WDWHVFRQWULEXWLQJWRWKH)XQG
UHFHLYHLQWKHLUWHUULWRULHVFRPELQHGTXDQWLWLHVRIHTXDOWRRUPRUHWKDQPLOOLRQWRQVRIRLOLQWKHSUHFHGLQJ\HDU
WKHPD[LPXPDPRXQWLVUDLVHGWR6'5IURPPLOOLRQ6'5



SURYLGHIRUWKDWNLQGRIOLDELOLW\

WHQGHGWRPDNHSURYLVLRQIRUMRLQWDQGVHYHUDOOLDELOLW\([LVWLQJLQWHUQDWLRQDOLQVWUXPHQWVDOVR

RQHRIWKHPRUFDQQRWEHVHSDUDWHGZLWKDVXIILFLHQWGHJUHHRIFHUWDLQW\MXULVGLFWLRQVKDYH

FDVHVZKHUHKDUPLVFDXVHGE\PRUHWKDQRQHDFWLYLW\DQGFRXOGQRWUHDVRQDEO\EHWUDFHGWRDQ\

SHUVRQFRQFHUQHGQHHGQRWSURYHQHJOLJHQFHDQGZRXOGDOVRNQRZSUHFLVHO\ZKRPWRVXH,Q

 




([HPSWLRQVDUHDOVRUHIHUUHGWRLQDUWLFOH,9  RIWKH3URWRFROWRDPHQGWKH9LHQQD
&RQYHQWLRQRQ&LYLO/LDELOLW\IRU1XFOHDU'DPDJHQROLDELOLW\XQGHUWKLV&RQYHQWLRQVKDOODWWDFKWRDQRSHUDWRULI
KH SURYHVWKDWWKHQXFOHDUGDPDJHLVGLUHFWO\GXHWRDQDFWRIDUPHGFRQIOLFWFLYLOZDULQVXUUHFWLRQ6HHDOVR
DUWLFOH,9  RIWKH9LHQQD&RQYHQWLRQRQ&LYLO/LDELOLW\IRU1XFOHDU'DPDJHDUWLFOHRI3URWRFROWR
DPHQGWKH&RQYHQWLRQRQ7KLUG3DUW\/LDELOLW\LQWKH)LHOGRI1XFOHDU(QHUJ\DUWLFOH  RIWKHDQQH[WRWKH
&RQYHQWLRQRQ6XSSOHPHQWDU\&RPSHQVDWLRQIRU1XFOHDU'DPDJH&RQYHQWLRQDUWLFOH  RIWKH(8
'LUHFWLYHRQHQYLURQPHQWDOOLDELOLW\7KH'LUHFWLYHDOVRGRHVQRWDSSO\WRDFWLYLWLHVZKRVHPDLQSXUSRVHLV
WRVHUYHQDWLRQDOGHIHQFHRULQWHUQDWLRQDOVHFXULW\,QDFFRUGDQFHZLWKDUWLFOH  LWDOVRGRHVQRWDSSO\WR
DFWLYLWLHVZKRVHVROHSXUSRVHLVWRSURWHFWIURPQDWXUDOGLVDVWHUV7HUURULVWDFWVDUHLQFOXGHGLQWKHPRVWUHFHQW
OLDELOLW\LQVWUXPHQWDUWLFOH  RI$QQH[9,WRWKH0DGULG3URWRFROWRWKH$QWDUFWLF7UHDW\HQWLWOHG/LDELOLW\
$ULVLQJIURP(QYLURQPHQWDO(PHUJHQFLHVSURYLGHVĥ$QRSHUDWRUVKDOOQRWEHOLDEOHSXUVXDQWWR$UWLFOHLILW
SURYHVWKDWWKHHQYLURQPHQWDOHPHUJHQFLHVFDXVHGE\ D DQDFWRURPLVVLRQQHFHVVDU\WRSURWHFWKXPDQOLIHRU
VDIHW\ E DQHYHQWFRQVWLWXWLQJLQWKHFLUFXPVWDQFHVRI$QWDUFWLFDDQDWXUDOGLVDVWHURIDQH[FHSWLRQDOFKDUDFWHU
ZKLFKFRXOGKDYHEHHQUHDVRQDEO\IRUHVHHQHLWKHUJHQHUDOO\RULQWKHSDUWLFXODUFDVHSURYLGHGDOOUHDVRQDEOH
SUHYHQWDWLYHPHDVXUHVKDYHEHHQWDNHQWKDWDUHGHVLJQHGWRUHGXFHWKHULVNRIHQYLURQPHQWDOHPHUJHQFLHVDQGWKHLU


8QGHUSDUDJUDSKVDQGRIDUWLFOH,,,RIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO/LDELOLW\IRU2LO3ROOXWLRQ
'DPDJHZDUKRVWLOLWLHVFLYLOZDULQVXUUHFWLRQRUQDWXUDOSKHQRPHQDRIDQH[FHSWLRQDOLQHYLWDEOHDQGLUUHVLVWLEOH
FKDUDFWHUDUHHOHPHQWVSURYLGLQJH[RQHUDWLRQIURPOLDELOLW\IRUWKHRZQHULQGHSHQGHQWO\RIQHJOLJHQFHRQWKHSDUW
RIWKHFODLPDQW6HHDOVRDUWLFOH,,,RIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO/LDELOLW\IRU2LO3ROOXWLRQ
'DPDJHDUWLFOHRIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO/LDELOLW\IRU%XQNHU2LO3ROOXWLRQ'DPDJH
DUWLFOHRIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ/LDELOLW\DQG&RPSHQVDWLRQIRU'DPDJHLQFRQQHFWLRQZLWKWKH
&DUULDJHRI+D]DUGRXVDQG1R[LRXV6XEVWDQFHVE\6HDDUWLFOHRIWKH&RQYHQWLRQRQ &LYLO/LDELOLW\IRU2LO
3ROOXWLRQ'DPDJHUHVXOWLQJIURP([SORUDWLRQIRUDQG([SORLWDWLRQRI6HDEHG0LQHUDO5HVRXUFHV SURYLGHVVLPLODU
ODQJXDJHLQ UHVSHFWRIWKHRSHUDWRURIDQLQVWDOODWLRQDUWLFOHRIWKH&RQYHQWLRQRQ&LYLO/LDELOLW\IRU
'DPDJHFDXVHGGXULQJ&DUULDJHRI'DQJHURXV*RRGVE\5RDG5DLODQG,QODQG1DYLJDWLRQ9HVVHOV

RIWKH/XJDQR&RQYHQWLRQ6HHDOVRDUWLFOH9,,RIWKH&RQYHQWLRQRQWKH/LDELOLW\RI2SHUDWRUVRI1XFOHDU
6KLSVDUWLFOH,,RIWKH3URWRFROWRWKH9LHQQD&RQYHQWLRQRQ&LYLO/LDELOLW\IRU1XFOHDU'DPDJH
DUWLFOH,,RIWKH9LHQQD&RQYHQWLRQRQ&LYLO/LDELOLW\IRU1XFOHDU'DPDJHDUWLFOHRIWKH&RQYHQWLRQRQ
7KLUG3DUW\/LDELOLW\LQWKH)LHOGRI1XFOHDU(QHUJ\DUWLFOHRIWKH3URWRFROWRDPHQGWKH&RQYHQWLRQRQ
7KLUG3DUW\/LDELOLW\LQWKH)LHOGRI1XFOHDU(QHUJ\

LOOXVWUDWLRQRIWKHH[FHSWLRQVWROLDELOLW\FDQEHIRXQGLQDUWLFOHVDQGRIWKH/XJDQR

DUWLFOHRIWKH%DVHO3URWRFRODQGDUWLFOHRIWKH.LHY3URWRFRO,QWKHFDVHRIRSHUDWLRQV

FRQFHUQLQJWKHRSHUDWLRQV

VSHFLI\DOLPLWHGVHWRIIDLUO\XQLIRUPH[FHSWLRQVWRWKHOLDELOLW\RIWKHRSHUDWRU$W\SLFDO

QHJOLJHQWDFWVRURPLVVLRQV6SHFLILFSURYLVLRQVWRWKLVH[WHQWDUHDYDLODEOHIRUH[DPSOHLQ

,WLVDOVRXVXDOIRUOLDELOLW\UHJLPHVDQGGRPHVWLFODZSURYLGLQJIRUVWULFWOLDELOLW\WR

FLUFXPVWDQFHV
 

0RVWOLDELOLW\UHJLPHVH[FOXGHOLPLWHGOLDELOLW\LQFDVHRIIDXOW7KHRSHUDWRULVPDGH

,IKRZHYHUWKHSHUVRQZKRKDVVXIIHUHGGDPDJHKDVE\KLVRUKHURZQIDXOWFDXVHGWKH

GDPDJHRUFRQWULEXWHGWRLWFRPSHQVDWLRQPD\EHGHQLHGRUUHGXFHGKDYLQJUHJDUGWRDOOWKH

 

OLDEOHIRUWKHGDPDJHFDXVHGRUFRQWULEXWHGWRE\KLVRUKHUZURQJIXOLQWHQWLRQDOUHFNOHVVRU

 

'DPDJHDOVRSUHVFULEHGDSSURSULDWHOLPLWVIRURSHUDWRUģVOLDELOLW\



PLOOLRQ6'5V6LPLODUO\WKH9LHQQD&RQYHQWLRQRQ&LYLO/LDELOLW\IRU1XFOHDU
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WRWKHUDQJHDQGPDJQLWXGHRIWKHULVNWKDWLVVRXJKWWREHFRYHUHG7KHUDLVHLQWKHSUHPLXP
FRVWVLVDOVRGLUHFWO\UHODWHGWRWKHJURZLQJWUHQGWRGHVLJQDWHRSHUDWRUģVOLDELOLW\DVVWULFW
)XUWKHUWKHWUHQGWRUDLVHWKHOLPLWVRIOLDELOLW\WRKLJKHUDQGKLJKHUOHYHOVHYHQLIWKHRSHUDWRUģV
OLDELOLW\LVPDLQWDLQHGXQGHUDFDSLVDOVRDIDFWRULQWKHULVLQJFRVWVRISUHPLXPV

RULQFLGHQW,WLVXQGHUVWRRGWKDWDYDLODELOLW\RILQVXUDQFHDQGRWKHUILQDQFLDOVHFXULWLHVIRU

KD]DUGRXVRSHUDWLRQVGHSHQGVXSRQPDQ\IDFWRUVDQGPRVWO\RQWKHDELOLW\RIWKHRSHUDWRUWR

LGHQWLI\WKHĥULVNĦLQYROYHGDVSUHFLVHO\DVSRVVLEOH7KHDVVHVVPHQWRIĥULVNĦIRUWKLVSXUSRVH

VKRXOGQRWRQO\FRQVLGHUWKHULVNLQKHUHQWLQWKHDFWLYLW\WRFDXVHGDPDJHEXWDOVRWKHVWDWLVWLFDO

SDUWLFXODUO\QHFHVVDU\WRWDNHDGYDQWDJHRIWKHOLPLWHGILQDQFLDOOLDELOLW\VFKHPHZKHUHLWLV
DYDLODEOH+RZHYHULQYLHZRIWKHGLYHUVLW\RIOHJDOV\VWHPVDQGGLIIHUHQFHVLQHFRQRPLF
FRQGLWLRQVVRPHIOH[LELOLW\IRU6WDWHVLQUHTXLULQJDQGDUUDQJLQJVXLWDEOHILQDQFLDODQGVHFXULW\
JXDUDQWHHVPD\EHHQYLVDJHG$QHIIHFWLYHLQVXUDQFHV\VWHPPD\DOVRUHTXLUHZLGH
SDUWLFLSDWLRQE\SRWHQWLDOO\LQWHUHVWHG6WDWHV

RSHUDWRULQWKHILUVWLQVWDQFHDQGWKHLQVXUHUVXOWLPDWHO\ZRXOGKDYHWRWDNHLQWRDFFRXQW

ZKLOHDVVHVVLQJWKHĥULVNĦWKDWQHHGWREHFRYHUHG,QWKLVFRQQHFWLRQWKHOLEHUDOWHVWVWKDWDUH

LQYRNHGWRHVWDEOLVKDFDXVDOOLQNZLGHQLQJWKHUHDFKRIWKHWHVWVRIĥSUR[LPDWHFDXVHĦDQG

ĥIRUHVHHDELOLW\ĦDQGHYHQUHSODFLQJWKHVDPHZLWKDEURDGHUĥJHQHUDOFDSDELOLW\ĦWHVWDUHDW

LVVXH




&KDUOHV6'RQDYDQDQG(OL]DEHWK00LOOHUĥ/LPLWHG,QVXUDELOLW\RI8QOLPLWHG/LDELOLW\6HULDO&ODLPV
$JJUHJDWHVDQG$OWHUQDWLYHVWKH$PHULFDQ9LHZĦLQ5DOSK.URQHU HG 7UDQVQDWLRQDO(QYLURQPHQWDO/LDELOLW\
LELGSS:HUQHU3IHQQLJVWRUIĥ/LPLWHG,QVXUDELOLW\RI8QOLPLWHG/LDELOLW\6HULDO&ODLPV$JJUHJDWHV
DQG$OWHUQDWLYHV7KH&RQWLQHQWDO9LHZĦLQ5DOSK.URQHU HG LELGSS


+DQV'LHWHU6HOOVFKRSSĥ0XOWLSOH7RUWIHDVRUV&RPELQHG3ROOXWHU7KHRULHV&DXVDOLW\DQG$VVXPSWLRQRI
3URRI6WDWLVWLFDO3URRI7HFKQLFDO,QVXUDQFH$VSHFWVĦLQ5DOSK3.URQHU HG 7UDQVQDWLRQDO(QYLURQPHQWDO
/LDELOLW\īRSFLWSSSS

SRWHQWLDODGYHUVHLPSDFW F DQDFWRIWHUURULVPRU G DQDFWRIEHOOLJHUHQF\DJDLQVWWKHDFWLYLWLHVRIWKHRSHUDWRUĦ
)RUH[DPSOHVDWGRPHVWLFODZVHH6HFUHWDULDW6XUYH\RI/LDELOLW\UHJLPHV$&1SDUDV

LQGXVWU\LVDEOHWRSURYLGHDUHZRUWK\RISURWHFWLRQLQWKHSXEOLFLQWHUHVW,QRUGHUWRPDLQWDLQ

LQGXVWU\WKHFRQVXPHUVDQGWKH*RYHUQPHQWVWKDWWKHSURGXFWVDQGVHUYLFHVWKDWWKHKD]DUGRXV

KD]DUGRXVDFWLYLWLHV7KLVLVPDLQO\EHFDXVHRIWKHJURZLQJUHFRJQLWLRQRQWKHSDUWRIWKH

PDGHDYDLODEOHIRUGDPDJHWRSHUVRQVRUSURSHUW\RUHQYLURQPHQWGXHWRRLOVSLOOVDQGRWKHU

6HHIRUH[DPSOHWKHVWDWHPHQWE\,WDO\LELG$&65SDUD




6HHIRUH[DPSOHWKHVWDWHPHQWE\&KLQDLQ2IILFLDO5HFRUGVRIWKH*HQHUDO$VVHPEO\)LIW\HLJKWK6HVVLRQ
6XPPDU\5HFRUGV6L[WK&RPPLWWHH$&65SDUD




)RUWUHDW\SUDFWLFHVHHIRUH[DPSOHDUWLFOH,,,RIWKH&RQYHQWLRQRQWKH/LDELOLW\RI2SHUDWRUVRI1XFOHDU
6KLSVDUWLFOH9,,RIWKH3URWRFROWRWKH9LHQQD&RQYHQWLRQRQ &LYLO/LDELOLW\IRU1XFOHDU'DPDJH
DUWLFOH9,,RIWKH9LHQQD&RQYHQWLRQRQ&LYLO/LDELOLW\IRU1XFOHDU'DPDJHDUWLFOHRIWKH&RQYHQWLRQ
RQ7KLUG3DUW\/LDELOLW\LQWKH)LHOGRI1XFOHDU(QHUJ\DUWLFOH RIWKH3URWRFROWRDPHQGWKH
&RQYHQWLRQRQ7KLUG3DUW\/LDELOLW\LQWKH)LHOGRI1XFOHDU(QHUJ\6HHDOVRDUWLFOH9RIWKH ,QWHUQDWLRQDO
&RQYHQWLRQRQ&LYLO/LDELOLW\IRU3ROOXWLRQ'DPDJHDUWLFOHRIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ/LDELOLW\DQG
&RPSHQVDWLRQIRU'DPDJHLQ&RQQHFWLRQZLWKWKH&DUULDJHRI+D]DUGRXVDQG1R[LRXV6XEVWDQFHVE\6HDDUWLFOH
RIWKH,QWHUQDWLRQDO&RQYHQWLRQRQ&LYLO/LDELOLW\IRU%XQNHU2LO3ROOXWLRQ'DPDJHDUWLFOHRIWKH%DVHO3URWRFRO
DUWLFOH RIWKH.LHY3URWRFRODUWLFOHRIWKH/XJDQR&RQYHQWLRQ


$QWKRQ\-)LW]VLPPRQVĥ1RQ0DULQH(QYLURQPHQWDO/LDELOLW\7KH8VHRI,QVXUDQFH3RROVDQGWKH(XURSHDQ
'LPHQVLRQĦLQ5DOSK3.URQHULELGSSDWSS

REOLJHGWRREWDLQLQVXUDQFHDQGVXFKRWKHUVXLWDEOHILQDQFLDOVHFXULWLHV7KLVPD\EH

ORVVHYHQWĦ7KHPRGHUQG\QDPLFVRIODZJRYHUQLQJFDXVDWLRQPXOWLSOLHVWKHIDFWRUVWKDWWKH

'HVSLWHWKHVHGLIILFXOWLHVLWLVHQFRXUDJLQJWKDWLQVXUDQFHFRYHULVLQFUHDVLQJO\EHLQJ

IURPWKHRSHUDWRUWRH[WHQGWKHLUFRYHU8QGHUPRVWRIWKHOLDELOLW\VFKHPHVWKHRSHUDWRULV

LQVXUDQFHFRYHUZRXOGKDYHWRSURYLGHIRUWKHĥIRUHLJQORVVHYHQWĦLQDGGLWLRQWRWKHĥGRPHVWLF

 

ILQDQFLDODJHQFLHV(YHQLQVXUDQFHVFKHPHVPD\UHTXLUHFHUWDLQPLQLPXPILQDQFLDOVROYHQF\

SXUSRVHWDNLQJLQWRFRQVLGHUDWLRQWKHDYDLODELOLW\RIFDSLWDOUHVRXUFHVWKURXJKEDQNVRURWKHU

,QWKHFDVHRIDFWLYLWLHVZLWKDULVNRIFDXVLQJVLJQLILFDQWWUDQVERXQGDU\KDUPWKH

 

QXPEHURIFODLPDQWVWKDWPD\EHLQYROYHG

7KH6WDWHFRQFHUQHGPD\HVWDEOLVKPLQLPXPOLPLWVIRUILQDQFLDOVHFXULWLHVIRUVXFK

LQHYLWDEOHWKDWSUHPLXPIRULQVXUDQFHFRYHURIWKHKD]DUGRXVDFWLYLWLHVJURZVLQGLUHFWSURSRUWLRQ

IXQGVDWKLVGLVSRVDOWRHQDEOHKLPWRPHHWFODLPVRIFRPSHQVDWLRQLQWKHHYHQWRIDQDFFLGHQW

 

SRROLQJILQDQFLDOUHVRXUFHVDQGZLVHO\LQYHVWLQJLQULVNEHDULQJDFWLYLWLHV+RZHYHULWLV

FRYHUFODLPVRIFRPSHQVDWLRQ7KHREMHFWLYHKHUHLVWRHQVXUHWKDWWKHRSHUDWRUKDVVXIILFLHQW

SUREDELOLW\RIWKHW\SHDQGQXPEHURIFODLPVWKDWVXFKGDPDJHPLJKWJLYHULVHDVZHOODVWKH

DOORFDWLRQ7KHVHDUHLQVWLWXWLRQVZLWKH[SHUWLVHWRPDQDJHULVNDQGWKHLUSURILWDELOLW\OLHVLQ

HVWDEOLVKDQGPDLQWDLQILQDQFLDOVHFXULW\VXFKDVLQVXUDQFHERQGVRURWKHUILQDQFLDOJXDUDQWHHVWR

WKHVHSURGXFWVDQGVHUYLFHVWKHORVVHVWKDWVXFKDFWLYLWLHVJHQHUDWHPXVWEHZLGHO\DOORFDWHGDQG
VKDUHG,QVXUDQFHDQGILQDQFLDOLQVWLWXWLRQVDUHLQGLVSHQVDEOHDFWRUVLQDQ\VXFKVFKHPHRI

3DUDJUDSKSURYLGHVWKDWWKHĥPHDVXUHVĦHQYLVDJHGXQGHUSDUDJUDSKVKRXOGLQFOXGH

LPSRVLWLRQRIDUHTXLUHPHQWRQWKHRSHUDWRURUZKHUHDSSURSULDWHRWKHUSHUVRQRUHQWLW\WR
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GLUHFWEHQHILWWKHGDQJHURXVRUKD]DUGRXVDFWLYLW\LVFDUULHGRXW7KLVLVWKHFDVHZLWK
PDQDJHPHQWRIULVNVDVVRFLDWHGZLWKWUDQVSRUWRIRLOE\VHD%XWLQWKHFDVHRIKD]DUGRXV
DFWLYLWLHVZKLFKDUHYHU\VSHFLDOVXSSOHPHQWDU\IXQGVPD\KDYHWREHGHYHORSHGWKURXJKVRPH

VHFXULW\LQVWUXPHQWVDQGPDUNHWVE\WKHDSSURSULDWHVHFXULW\HFRQRPLFDQGILQDQFLDORSHUDWRUV

LQFOXGLQJILQDQFLDOPHFKDQLVPVLQFDVHRILQVROYHQF\ZLWKWKHDLPRIHQDEOLQJRSHUDWRUVWRXVH

ILQDQFLDOJXDUDQWHHVWRFRYHUWKHLUUHVSRQVLELOLWLHVXQGHUWKH'LUHFWLYH

REMHFWLYHRIVHWWLQJXSRILQGXVWU\ZLGHIXQGLQJLQDYDULHW\RIZD\VGHSHQGLQJXSRQLWV
SDUWLFXODUFLUFXPVWDQFHV
 

ERWK3URWRFROVDOORZ6WDWHVWRPDNHDGHFODUDWLRQLIWKH\ZLVKQRWDOORZLQJIRUVXFKGLUHFW

DFWLRQ

 

WKH6WDWHRIRULJLQWRVHWXSJRYHUQPHQWIXQGVWRJXDUDQWHHSURPSWDQGDGHTXDWHFRPSHQVDWLRQ

JRYHUQPHQWLQWKHFDVHRID6WDWHZLWKDIHGHUDOV\VWHP$YDLODEOHVFKHPHVRIDOORFDWLRQRIORVV

,ELG






6HH3URSRVDOIRUD'LUHFWLYHRIWKH(XURSHDQ3DUOLDPHQWDQGRIWKH&RXQFLORQHQYLURQPHQWDOOLDELOLW\ZLWK
UHJDUGWRWKHSUHYHQWLRQDQGUHPHG\LQJRIHQYLURQPHQWDOGDPDJH%UXVVHOV&20  ILQDO
SS

HQVXUHWKDWDGGLWLRQDOILQDQFLDOUHVRXUFHVDUHPDGHDYDLODEOH:KLOHLWGRHVQRWGLUHFWO\UHTXLUH

FRXUVHGRHVQRWSUHFOXGHWKHDVVXPSWLRQRIWKHVHUHVSRQVLELOLWLHVDWVXERUGLQDWHOHYHORI

XQGHULWVMXULVGLFWLRQ

LQFDVHRIGDPDJHDULVLQJIURPDKD]DUGRXVRSHUDWLRQVLWXDWHGZLWKLQLWVWHUULWRU\RULQDUHDV



LWSURYLGHVWKDWWKH6WDWHRIRULJLQVKRXOGHQVXUHWKDWVXIILFLHQWILQDQFLDOUHVRXUFHVDUHDYDLODEOH

SDUDJUDSKVDUHLQVXIILFLHQWWRSURYLGHDGHTXDWHFRPSHQVDWLRQWKH6WDWHRIRULJLQVKRXOGDOVR

IRFXVXSRQ7KLVLVDERXWHVWDEOLVKLQJVXSSOHPHQWDU\IXQGVDWWKHQDWLRQDOOHYHO7KLVRI

3DUDJUDSKSURYLGHVWKDWLQWKHHYHQWWKHPHDVXUHVPHQWLRQHGLQWKHSUHFHGLQJ

OHYHO7KHZRUGVĥWKHVHPHDVXUHVĦUHIOHFWVWKHIDFWWKDWWKH6WDWHKDVWKHRSWLRQRIDFKLHYLQJWKH

.LHY3URWRFRODQGDUWLFOH  RIWKH%DVHO3URWRFROSURYLGHIRUVXFKSRVVLELOLWLHV+RZHYHU

3DUDJUDSKVDQGUHIHUWRWKHRWKHUHTXDOO\LPSRUWDQWPHDVXUHVWKDWWKH6WDWHVKRXOG

PHDVXUHVVKRXOGLQFOXGHWKHUHTXLUHPHQWIRUWKHHVWDEOLVKPHQWRILQGXVWU\IXQGVDWWKHQDWLRQDO

GHIHQFHVWKDWWKHRSHUDWRUZRXOGRWKHUZLVHEHHQWLWOHGWRXQGHUWKHODZ$UWLFOH  RIWKH

3DUDJUDSKGHDOVZLWKLQGXVWU\IXQGLQJDQGSURYLGHVWKDWLQDSSURSULDWHFDVHVWKHVH

 

YHU\WKLQDQGQRWFRQQHFWHGE\DQ\FRPPRQHFRQRPLFRUVWUDWHJLFLQWHUHVW

7KLVPD\EHSDUWLFXODUO\QHFHVVDU\LIWKHSRRORIRSHUDWRUVDQGGLUHFWO\LQWHUHVWHGFRQVXPHUVLV

UHTXLUHWKHRSHUDWRUWREHMRLQHGLQWKHSURFHHGLQJV6XFKDSHUVRQLVDOVRHQWLWOHGWRLQYRNHWKH

DQ\SHUVRQSURYLGLQJILQDQFLDOVHFXULW\FRYHU+RZHYHUVXFKDSHUVRQPD\EHJLYHQWKHULJKWWR

WKDWDFODLPIRUFRPSHQVDWLRQPD\EHDOORZHGDVRQHRSWLRQXQGHUGRPHVWLFODZGLUHFWO\DJDLQVW

IRUPRIWD[DWLRQRQFRQVXPHUVRIWKHSURGXFWVDQGVHUYLFHVWKHLQGXVWU\JHQHUDWHVDQGVXSSRUWV

HLWKHUIURPRSHUDWRUVRIWKHVDPHFDWHJRU\RIGDQJHURXVDFWLYLWLHVRUIURPHQWLWLHVIRUZKRVH

IRUH[DPSOHSURYLGHVWKDWPHPEHU6WDWHVVKDOOWDNHPHDVXUHVWRHQFRXUDJHWKHGHYHORSPHQWRI

2QHRIWKHFRQVHTXHQFHVRIHQVXULQJWKHDYDLODELOLW\RILQVXUDQFHDQGILQDQFLDOVHFXULW\LV

HQHUJ\RSHUDWLRQV$QRWKHUDFFRXQWFRXOGEHDFRPPRQSRRORIIXQGFUHDWHGE\FRQWULEXWLRQV

RQHQYLURQPHQWDOOLDELOLW\ZLWKUHJDUGWRWKHSUHYHQWLRQDQGUHPHG\LQJRIHQYLURQPHQWDOGDPDJH

 

VKDUHLQWKHDOORFDWLRQRIORVVFUHDWHGE\WKHGDPDJHDVLWKDSSHQHGLQWKHFDVHRIWKHQXFOHDU

$GGLWLRQDOVRXUFHVRIIXQGLQJFRXOGEHFUHDWHGRXWRIGLIIHUHQWDFFRXQWV2QHDFFRXQW

WKHLQVXUDQFHLQGXVWU\LVJURZLQJLQJOREDOPDUNHW$UWLFOHRIWKH(8'LUHFWLYH&(

 

FRXOGEHRXWRISXEOLFIXQGVDVSDUWRIQDWLRQDOEXGJHW,QRWKHUZRUGVWKH6WDWHFRXOGWDNHD

,QVXUDQFHFRYHUDJHLVDYDLODEOHLQVRPHMXULVGLFWLRQVVXFKDVWKH8QLWHG6WDWHVDQGLQ

UHVRXUFHVDQGSXEOLFDPHQLWLHV

PHDVXUHVWKDWDUHHVVHQWLDOWRFRQWDLQWKHGDPDJHDQGWRUHVWRUHYDOXHWRDIIHFWHGQDWXUDO

(XURSH7KHH[SHULHQFHJDLQHGLQVXFKPDUNHWVFDQEHTXLFNO\WUDQVIHUUHGWRRWKHUPDUNHWVDV

 

6XFKLQVXUDQFHFRYHUDJHVKRXOGDOVREHDYDLODEOHIRUFOHDQXSFRVWV



VSUHDGLQJULVNVDQGPDQDJLQJXQFHUWDLQWLHVIRUWKHLQVXUDQFHLQGXVWU\LWLVDVL]HDEOHPDUNHWĦ

PHHWWKHFODLPVRIGDPDJHDQGSDUWLFXODUO\WRPHHWWKHFRVWVRIUHVSRQVHDQGUHVWRUDWLRQ

WDNHVSODFHLQOLQHZLWKWKHSROOXWHUSD\VSULQFLSOHIRULQGXVWU\RSHUDWRUVLWSURYLGHVDZD\RI


0RVWOLDELOLW\UHJLPHVFRQFHUQLQJGDQJHURXVDFWLYLWLHVSURYLGHIRUDGGLWLRQDOIXQGLQJVRXUFHVWR

JHQHUDOLWLVRQHRIWKHPRVWHIIHFWLYHLIQRWWKHRQO\ZD\RIHQVXULQJWKDWUHVWRUDWLRQDFWXDOO\

HQYLVDJHVRPHVRUWRIVXSSOHPHQWDU\IXQGLQJWRPHHWFODLPVRIFRPSHQVDWLRQLQFDVHWKHIXQGV
DWWKHGLVSRVDORIWKHRSHUDWRUDUHQRWDGHTXDWHHQRXJKWRSURYLGHFRPSHQVDWLRQWRYLFWLPV

7KHLPSRUWDQFHRIVXFKPHFKDQLVPVFDQQRWEHRYHUHPSKDVL]HG,WKDVEHHQQRWHGWKDW

ĥILQDQFLDODVVXUDQFHLVEHQHILFLDOIRUDOOVWDNHKROGHUVIRUSXEOLFDXWKRULWLHVDQGWKHSXEOLFLQ
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WRLQIRUPDOO6WDWHVDIIHFWHGRUOLNHO\WREHDIIHFWHG7KHQRWLILFDWLRQPXVWFRQWDLQDOOQHFHVVDU\

WHFKQRORJ\DQGLQGXVWU\SUDFWLFHVDWKRPHDQGHOVHZKHUH

'UDIWSULQFLSOHGHDOVZLWKWKHVLWXDWLRQDULVLQJDIWHUWKHRFFXUUHQFHRIWUDQVERXQGDU\

&RPPHQWDU\


H
WKH6WDWHVFRQFHUQHGVKRXOGZKHUHDSSURSULDWHVHHNWKHDVVLVWDQFHRI
FRPSHWHQWLQWHUQDWLRQDORUJDQL]DWLRQVDQGRWKHU6WDWHVRQPXWXDOO\DFFHSWDEOHWHUPVDQG
FRQGLWLRQV


G
WKH6WDWHVDIIHFWHGRUOLNHO\WREHDIIHFWHGE\WKHWUDQVERXQGDU\GDPDJH
VKDOOWDNHDOOIHDVLEOHPHDVXUHVWRPLWLJDWHDQGLISRVVLEOHWRHOLPLQDWHWKHHIIHFWVRIVXFK
GDPDJH


F
WKH6WDWHRIRULJLQDVDSSURSULDWHVKRXOGDOVRFRQVXOWZLWKDQGVHHNWKH
FRRSHUDWLRQRIDOO6WDWHVDIIHFWHGRUOLNHO\WREHDIIHFWHGWRPLWLJDWHWKHHIIHFWVRI
WUDQVERXQGDU\GDPDJHDQGLISRVVLEOHHOLPLQDWHWKHP


E
WKH6WDWHRIRULJLQZLWKWKHDSSURSULDWHLQYROYHPHQWRIWKHRSHUDWRUVKDOO
HQVXUHWKDWDSSURSULDWHUHVSRQVHPHDVXUHVDUHWDNHQDQGVKRXOGIRUWKLVSXUSRVHUHO\
XSRQWKHEHVWDYDLODEOHVFLHQWLILFGDWDDQGWHFKQRORJ\


D
WKH6WDWHRIRULJLQVKDOOSURPSWO\QRWLI\DOO6WDWHVDIIHFWHGRUOLNHO\WREH
DIIHFWHGRIWKHLQFLGHQWDQGWKHSRVVLEOHHIIHFWVRIWKHWUDQVERXQGDU\GDPDJH


8SRQWKHRFFXUUHQFHRIDQLQFLGHQWLQYROYLQJDKD]DUGRXVDFWLYLW\ZKLFKUHVXOWV
RULVOLNHO\WRUHVXOWLQWUDQVERXQGDU\GDPDJH

5HVSRQVHPHDVXUHV



WKHHQYLURQPHQWLQWKHLPPHGLDWHQHLJKERXUKRRG6HFRQGLWLVH[SHFWHGWRHQVXUHWKDW

DQGPRVWLPSRUWDQWO\RIWKHGDQJHUVWKHGDPDJHSRVHGWRWKHSRSXODWLRQWKHLUSURSHUW\DQGWR

WKLQJV)LUVWLWLVH[SHFWHGWRREWDLQIURPWKHRSHUDWRUWKHIXOOIDFWVDYDLODEOHDERXWWKHLQFLGHQW

GDPDJHZLWKLQWKHWHUULWRU\RIWKH6WDWHRIRULJLQWKH6WDWHRIRULJLQLVFDOOHGXSRQWRGRVHYHUDO

DFWLYLW\UHVXOWVRULVOLNHO\WRUHVXOWLQWUDQVERXQGDU\GDPDJHZLWKRUZLWKRXWVLPXOWDQHRXV

GDPDJHERWKIURPOHJDODQGSUDFWLFDOSHUVSHFWLYHV$VVRRQDVDQLQFLGHQWLQYROYLQJDKD]DUGRXV



WUDQVERXQGDU\GDPDJHLILWKDGDOUHDG\QRWEHFRPHRQH7KLUGWKH6WDWHRIRULJLQLVGXW\ERXQG

GRPHVWLFODZWRHQVXUHWKDWLWVUHJXODWLRQVDUHNHSWXSWRGDWHZLWKWKHGHYHORSPHQWRI

3DUDJUDSK D ZKLFKGHDOVZLWKSURPSWQRWLILFDWLRQLVDQREOLJDWLRQRIGXHGLOLJHQFH

3DUDJUDSK E UHTXLUHVWKH6WDWHWRWDNHDSSURSULDWHUHVSRQVHPHDVXUHVDQGSURYLGHV



&ORVHO\DVVRFLDWHGZLWKWKHGXW\RISULRUDXWKRUL]DWLRQLVWKHGXW\WRFRQGXFWDQHQYLURQPHQWDOLPSDFWVWDWHPHQW
(,$ 6HH;XH+DQTLQ7UDQVERXQGDU\'DPDJHRSFLWDWS3KRHEH2NRZDQRWHVDWOHDVWILYHW\SHVRI
DQFLOODU\GXWLHVDVVRFLDWHGZLWKWKHREOLJDWLRQWRFRQGXFW(,$2QHRIWKHPLVWKDWWKHQDWXUHRIWKHDFWLYLW\DVZHOO
DVLWVOLNHO\FRQVHTXHQFHVPXVWEHFOHDUO\DUWLFXODWHGDQGFRPPXQLFDWHGWRWKH6WDWHVOLNHO\WREHDIIHFWHG
+RZHYHUVKHQRWHVWKDWZLWKWKHH[FHSWLRQRIDIHZFRQYHQWLRQVLWLVZLGHO\SURYLGHGWKDWWKH6WDWHSURSRVLQJWKH
DFWLYLW\LVWKHVROHGHWHUPLQDQWRIWKHOLNHOLKRRGRUVHULRXVQHVVRIDGYHUVHLPSDFW1RQHRIWKHWUHDWLHVXQGHU
FRQVLGHUDWLRQSHUPLWWKLUG6WDWHVWRSURSRVHDGGLWLRQDORUGLIIHUHQWDVVHVVPHQWVLIWKH\DUHGLVVDWLVILHGZLWKWKRVHSXW
IRUZDUGE\WKH6WDWHRIRULJLQ6HH3KRHEH12NRZDLELGDWSSSDQGRQWKHFRQWHQWRI(,$LELG
IQSS




3KRHEH12NRZDĥ3URFHGXUDO2EOLJDWLRQVLQ,QWHUQDWLRQDO(QYLURQPHQWDO$JUHHPHQWVĦ%<%,/YRO  
SS DWSZKHUHLWLVREVHUYHGWKDWWKHH[LVWHQFHLQJHQHUDOLQWHUQDWLRQDOODZRIWKHGXW\WRZDUQ6WDWHV
DWULVNLQHPHUJHQF\VLWXDWLRQVKDVUHFHLYHGWKHĥHQGRUVHPHQWRIWKH,QWHUQDWLRQDO&RXUWLQWKH&RUIX&KDQQHOFDVH
DQGLQWKH1LFDUDJXDFDVHĦ,WLVDGXW\WKDWLVWKHVXEMHFWRIWKH,$($&RQYHQWLRQRQ(DUO\1RWLILFDWLRQRID
1XFOHDU$FFLGHQWZKLFKĥFRQILUPVWKHHVWDEOLVKHGSRVLWLRQDWFXVWRPDU\ODZĦVHHS

7KH,QWHUQDWLRQDO&RXUWRI-XVWLFHLQWKH&DVHFRQFHUQLQJWKH*DEFLNRYR1DJ\PRURV3URMHFW

WKHSKDVHZKHQGDPDJHPLJKWDFWXDOO\PDWHULDOL]HLQVSLWHRIEHVWHIIRUWVWRSUHYHQWWKHVDPH

DFWLYLWLHVDQGLQPRQLWRULQJWKHDFWLYLWLHVLQSURJUHVVDIWHUDXWKRUL]DWLRQDQGH[WHQGLQJLQWR

WRSHUIRUPWKHREOLJDWLRQRIGXHGLOLJHQFHERWKDWWKHVWDJHRIDXWKRUL]DWLRQRIKD]DUGRXV

WKDWLWVKRXOGUHO\XSRQWKHEHVWDYDLODEOHPHDQVDQGWHFKQRORJ\7KH6WDWHRIRULJLQLVH[SHFWHG



FDQDQGVKRXOGEHWDNHQ

RIUHOHYDQWIDFWVDQGWRJDWKHULQIRUPDWLRQDERXWWKHQDWXUHRIGDPDJHDQGUHPHGLDODFWLRQWKDW

VRPHLQVWDQFHVLWPD\QRWEHLPPHGLDWHO\SRVVLEOHIRUWKH6WDWHRIRULJLQWRDVFHUWDLQWKHIXOOVHW

LVSUDFWLFDEOH,WVKDOOFRQWDLQDOOUHOHYDQWLQIRUPDWLRQWKDWLVDYDLODEOHWRWKH6WDWHRI2ULJLQ,Q

LPSRVHGXSRQWKH6WDWHRIRULJLQ7KHQRWLILFDWLRQREOLJDWLRQKDVWREHSHUIRUPHGDVVRRQDVLW



RUPLWLJDWHRUHOLPLQDWHWKHGDPDJHDOWRJHWKHU

DQGWKHSRVVLEOHSUHFDXWLRQVWKDWQHHGWREHWDNHQWRSURWHFWWKHPIURPLWVLOOHIIHFWVRUWRFRQWDLQ

LQIRUPDWLRQDERXWWKHQDWXUHRIGDPDJHLWVOLNHO\HIIHFWVRQSHUVRQVSURSHUW\DQGHQYLURQPHQW

EXWDOVRH[WHQGWRFRQWDLQWKHJHRJUDSKLFDOUDQJHRIWKHGDPDJHWRSUHYHQWLWIURPEHFRPLQJ

ZRXOGKRZHYHUUHTXLUHYLJLODQFHRQWKHSDUWRIWKH6WDWHRIRULJLQWRFRQWLQXRXVO\UHYLHZLWV

3ULQFLSOH

LQFOXGHQRWRQO\FOHDQXSDQGUHVWRUDWLRQPHDVXUHVZLWKLQWKHMXULVGLFWLRQRIWKH6WDWHRIRULJLQ

SDUWLFXODUFLUFXPVWDQFHVDQGFRQGLWLRQVLVWKHFHQWUDOWKHPHRIWKHSUHVHQWGUDIWSULQFLSOH7KLV

DSSURSULDWHPHDVXUHVDUHWDNHQZLWKLQWKHPHDQVDQGFRQWLQJHQF\SUHSDUHGQHVVDWLWVGLVSRVDOWR
PLWLJDWHWKHHIIHFWVRIGDPDJHDQGLISRVVLEOHWRHOLPLQDWHWKHP6XFKUHVSRQVHPHDVXUHVVKRXOG

3DUDJUDSKVDQGDUHIUDPHGDVJXLGHOLQHVWRHQFRXUDJH6WDWHVWRDGRSWEHVW

SUDFWLFHV7KHIUHHGRPRI6WDWHVWRFKRRVHRQHRSWLRQRUWKHRWKHULQDFFRUGDQFHZLWKLWV
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7KHSUHVHQWGUDIWSULQFLSOHKRZHYHUVKRXOGEHGLVWLQJXLVKHGDQGJRHVEH\RQGWKRVH

,WLVFRPPRQIRUWKHDXWKRULWLHVRIWKH6WDWHWRVZLQJLPPHGLDWHO\LQWRDFWLRQDQG

7KHUHTXLUHPHQWLQSDUDJUDSK E LVGLUHFWO\FRQQHFWHGWRWKHDSSOLFDWLRQRIWKH




2QWKHUHTXLUHPHQWRIEHVWDYDLODEOHWHFKQRORJ\5XGLJHU:ROIUXPQRWHGWKDWLWLVFORVHO\DVVRFLDWHGZLWKWKH
SUHFDXWLRQDU\SULQFLSOHVHH5XGLJHU:ROIUXPĥ,QWHUQDWLRQDO(QYLURQPHQWDO/DZ3XUSRVHV3ULQFLSOHVDQG0HDQV
RI(QVXULQJ&RPSOLDQFHĦLQ)UHG/0RUULVRQDQG5XGLJHU:ROIUXP,QWHUQDWLRQDO5HJLRQDODQG1DWLRQDO
(QYLURQPHQWDO/DZ 7KH+DJXH.OXZHU/DZ,QWHUQDWLRQDO S,WLVDOVRVXJJHVWHGWKHWHUPĥDYDLODEOHĦ
PHDQVWKDWĥ6WDWHVDUHUHVSRQVLEOHIRUDSSO\LQJWKRVHWHFKQRORJLFDODGYDQFHVWKDWKDYHDOUHDG\EHHQPDUNHWHGDV


)RUWKHWH[WDQGFRPPHQWDULHVRIDUWLFOHVDQGRIWKHGUDIWDUWLFOHVRQSUHYHQWLRQVHH2IILFLDO5HFRUGVRIWKH
*HQHUDO$VVHPEO\)LIW\WKLUG6HVVLRQ6XSSOHPHQW1R $ SSDW)RUWKHYLHZWKDWWKH
WUHDW\REOLJDWLRQVWRPDLQWDLQFRQWLQJHQF\SODQVDQGUHVSRQGWRSROOXWLRQHPHUJHQFLHVPXVWEHVHHQDVSDUWRI
6WDWHģVGXW\RIGXHGLOLJHQFHLQFRQWUROOLQJVRXUFHVRINQRZQHQYLURQPHQWDOKDUP%LUQLHDQG%R\OH,QWHUQDWLRQDO
/DZī RSFLWS7KHDXWKRUVDOVRQRWHDWSWKDWĥLWLVOHJLWLPDWHWRYLHZWKH&RUIX&KDQQHOFDVHDV
DXWKRULW\IRUFXVWRPDU\REOLJDWLRQWRJLYHZDUQLQJRINQRZQHQYLURQPHQWDOKD]DUGVĦ


,ELGDWSDUD7KH&RXUWVWDWHGWKDWLWĥLVPLQGIXOWKDWLQWKHILHOGRIHQYLURQPHQWDOSURWHFWLRQYLJLODQFHDQG
SUHYHQWLRQDUHUHTXLUHGRQDFFRXQWRIWKHRIWHQLUUHYHUVLEOHFKDUDFWHURIGDPDJHWRWKHHQYLURQPHQWDQGRIWKH
OLPLWDWLRQVLQKHUHQWLQWKHYHU\PHFKDQLVPRIUHSDUDWLRQRIWKLVW\SHRIGDPDJHĦ

-XGJPHQW,&-5HSRUWV SSDUD



SUHFDXWLRQDU\DSSURDFK$VZLWKWKHDSSOLFDWLRQRIWKHSUHFDXWLRQDU\DSSURDFKLQDQ\





6WDWHVDUHUHTXLUHGWRQRWLI\VXFKGHWDLOVLQFDVHRIQXFOHDULQFLGHQWV6HHDUWLFOHRIWKH,$($1RWLILFDWLRQ
&RQYHQWLRQ7KH\PXVWDOVRJLYHWKH6WDWHVOLNHO\WREHDIIHFWHGWKURXJKWKH,$($RWKHUQHFHVVDU\LQIRUPDWLRQWR
PLQLPL]HWKHUDGLRORJLFDOFRQVHTXHQFHV6DQGV3ULQFLSOHV RSFLWSS



*XLGHOLQHVRQ3UHFDXWLRQDU\3ULQFLSOHLQWKHFRQWH[WRIELRGLYHUVLW\FRQVHUYDWLRQDQGQDWXUDOUHVRXUFH
PDQDJHPHQWSUHSDUHGXQGHUDMRLQWLQLWLDWLYHRI)DXQDDQG)ORUD,QWHUQDWLRQDO,8&1WKH:RUOG&RQVHUYDWLRQ
8QLRQ(QYLURQPHQWDO3ROLF\DQG/DZYRO  SSDWS



RSSRVHGWRHYHU\QHZGHYHORSPHQWLQSROOXWLRQFRQWUROĦVHH3HWHU7RELDV6WROOĥ7UDQVERXQGDU\3ROOXWLRQĦLQ
)UHG/0RUULVRQDQG5XGLJHU:ROIUXPSSS

FRXOGWDNHWRPLQLPL]HWKHFRQVHTXHQFHVRIWKHGDPDJH$FFRUGLQJO\WKHSRVVLELOLW\RIDQ

RFFXUUHQFHDQGLWVH[DFWORFDWLRQDQGWKHSRVVLEOHPHDVXUHVWKDWSDUWLHVOLNHO\WREHDIIHFWHG

RSHUDWRULVLQWKHEHVWSRVLWLRQWRLQGLFDWHWKHGHWDLOVRIWKHDFFLGHQWLWVQDWXUHWKHWLPHRILWV

VKRXOGJLYHWKH6WDWHDOOWKHDVVLVWDQFHLWQHHGVWRGLVFKDUJHLWVUHVSRQVLELOLWLHV3DUWLFXODUO\WKH

DQGRSHUDWLRQDOL]HDQ\VXFKPHDVXUHVDVVRRQDVDQLQFLGHQWRFFXUV7KHRSHUDWRUFRXOGDQG

RUUHVLGXDU\UROH7KHRSHUDWRUKDVDSULPDU\UHVSRQVLELOLW\WRPDLQWDLQHPHUJHQF\SUHSDUHGQHVV

KD]DUGRXVDFWLYLW\GRHVQRWDQGVKRXOGQRWKRZHYHUSXWWKHUROHRIWKHRSHUDWRULQDQ\VHFRQGDU\

SURYLGHGLQVXESDUDJUDSK H 

$Q\PHDVXUHWKDWWKH6WDWHWDNHVLQUHVSRQGLQJWRWKHHPHUJHQF\FUHDWHGE\WKH



VHFXULQJDWDOOWLPHVWKHSXEOLFZHOIDUHDQGSURWHFWLQJWKHSXEOLFLQWHUHVW

VKRXOGSOD\LQWDNLQJQHFHVVDU\PHDVXUHVDVVRRQDVWKHHPHUJHQF\DULVHVJLYHQLWVUROHLQ

UHOLHI,WLVIRUWKLVUHDVRQWKDWWKHSULQFLSOHUHFRJQL]HVWKHLPSRUWDQWUROHWKDWWKH6WDWHSOD\VDQG

HYDFXDWHDIIHFWHGSHRSOHWRSODFHVRIVDIHW\DQGSURYLGHLPPHGLDWHHPHUJHQF\PHGLFDODQGRWKHU



FRVWVRIUHDVRQDEOHUHVSRQVHPHDVXUHV

LQYROYHPHQWRIWKHRSHUDWRU7KH6WDWHZRXOGKDYHWKHRSWLRQRIVHFXULQJDUHLPEXUVHPHQWRI

GHWHUPLQLQJKRZVXFKPHDVXUHVVKRXOGEHWDNHQDQGE\ZKRPZKLFKLQFOXGHVWKHDSSURSULDWH

RUIDXOWWKDWWULJJHUHGWKHHYHQW3DUDJUDSK E DVVLJQVWRWKH6WDWHRIRULJLQWKHUHVSRQVLELOLW\RI

LQPRVWFDVHVHYHQZLWKRXWORVLQJDQ\WLPHRYHULGHQWLI\LQJWKHUHVSRQVLEOHSHUVRQRUWKHFDXVH

QHFHVVDU\WRFRQWDLQWKHGDPDJHIURPVSUHDGLQJDQGVKRXOGEHWDNHQLPPHGLDWHO\7KLVLVGRQH

WULJJHULQJVLJQLILFDQWGDPDJHFRXOGQRWHTXDOO\EHRYHUVWDWHG,QIDFWVXFKPHDVXUHVDUH

VHHNLIQHFHVVDU\DVVLVWDQFHIURPFRPSHWHQWLQWHUQDWLRQDORUJDQL]DWLRQVDQGRWKHU6WDWHVDV

DFTXLUHVWKHFKDUDFWHURIWUDQVERXQGDU\GDPDJH,QWKLVSURFHVVWKH6WDWHVFRQFHUQHGVKRXOG

6WDWHRIRULJLQDIWHUWKHRFFXUUHQFHRIDQLQFLGHQWUHVXOWLQJLQGDPDJHEXWLISRVVLEOHEHIRUHLW

DYDLODEOHWRPDQDJHWKHP,WGHDOVZLWKWKHQHHGWRWDNHQHFHVVDU\UHVSRQVHDFWLRQZLWKLQWKH

ZLWKWKHFRQWHPSRUDU\NQRZOHGJHRIULVNVDQGWHFKQLFDOWHFKQRORJLFDODQGILQDQFLDOPHDQV

SUHSDUHGQHVVDQGHPSOR\WKHEHVWPHDQVDWWKHLUGLVSRVDORQFHWKHHPHUJHQF\DULVHVFRQVLVWHQW

SURYLVLRQV6WDWHVVKRXOGGHYHORSE\ZD\RIUHVSRQVHPHDVXUHVQHFHVVDU\FRQWLQJHQF\



HPHUJHQF\Ħ

SUHYHQWLRQZKLFKGHDOZLWKUHTXLUHPHQWVRIĥHPHUJHQF\SUHSDUHGQHVVĦDQGĥQRWLILFDWLRQRI

FRPSOHPHQWDU\WRWKHUROHDVVLJQHGWRLWXQGHUGUDIWDUWLFOHVDQGRIWKHGUDIWDUWLFOHVRQ

DYDLODEOHWHFKQRORJ\7KHUROHRIWKH6WDWHHQYLVDJHGXQGHUWKHSUHVHQWGUDIWSULQFLSOHLVWKXV

IDUDVSRVVLEOHDQGZKHQGDPDJHLQGHHGRFFXUVWRPLWLJDWHWKHHIIHFWVRIGDPDJHZLWKWKHEHVW

RYHUHPSKDVL]HG7KHLPSRUWDQFHRIUHVSRQVHDFWLRQRQFHDQDFFLGHQWRULQFLGHQWKDVRFFXUUHG

DFWLYLWLHVZLWKLQWKHLUMXULVGLFWLRQDQGFRQWUROGRQRWJLYHULVHWRWUDQVERXQGDU\KDUPFDQQRWEH

RQDFRQWLQXRXVEDVLVĦ

)XUWKHUWKH6WDWHFRQFHUQHGVKRXOGHYHUEHYLJLODQWDQGUHDG\WRSUHYHQWWKHGDPDJHDV

VRFLDODQGHFRQRPLFFRVWVDQGEHQHILWV,QGHHGWKHSULQFLSOHWKDW6WDWHVVKRXOGHQVXUHWKDW

YXOQHUDELOLW\RIWKHHQYLURQPHQWDQGWKHUHFRJQLWLRQWKDWHQYLURQPHQWDOULVNVKDYHWREHDVVHVVHG



SDUWLFXODUILHOGWKLVDOORZVVRPHIOH[LELOLW\DQGLVH[SHFWHGWREHSHUIRUPHGNHHSLQJLQYLHZDOO

QRWHGWKHQHHGIRUFRQWLQXRXVPRQLWRULQJRIKD]DUGRXVDFWLYLWLHVDVUHVXOWRIĥDZDUHQHVVRIWKH

365

3DUDJUDSK F SURYLGHVWKDWWKH6WDWHRIRULJLQLQLWVRZQLQWHUHVWDQGHYHQDVDPDWWHURI

DUUDQJHPHQWVPD\EHFRQGLWLRQHGE\WKHSULRULWLHVRIDVVLVWDQFHRIWKHUHFHLYLQJ6WDWHWKH
FRQVWLWXWLRQDOSURYLVLRQVDQGPDQGDWHVRIWKHFRPSHWHQWLQWHUQDWLRQDORUJDQL]DWLRQVILQDQFLDO

XQLIRUPLWGHSHQGVRQWKHLUORFDWLRQWKHGHJUHHWRZKLFKWKH\IHHOREOLJHGWRFRRSHUDWHDVZHOO

DVXSRQWKHLUSUHSDUHGQHVVDQGFDSDFLW\




2QWKHGXW\RI6WDWHVWRQRWLI\DQGFRQVXOWZLWKHDFKRWKHUZLWKDYLHZWRWDNHDSSURSULDWHDFWLRQVWRPLWLJDWH
GDPDJHDQGIRUFLWDWLRQRIUHOHYDQWOHJDOLQVWUXPHQWVLQFOXGLQJ3ULQFLSOHRIWKH5LR'HFODUDWLRQ,QGXVWULDO
$FFLGHQWVWUDQVERXQGDU\DFFLGHQWV%LRGLYHUVLW\ &RQYHQWLRQDQGWKH%LRVDIHW\3URWRFRODQGWKHWUHDWLHV
LQWKHILHOGRIQXFOHDUDFFLGHQWVDQGWKH,$($(DUO\1RWLILFDWLRQ&RQYHQWLRQVHH6DQGV3ULQFLSOHVīRSFLW
SS

6HH&RUIX&KDQQHOFDVH,&-5HSRUWV SDWS)RUUHIHUHQFHWRWKHSDUWLFXODUFRQFHSWDVSDUWRI
ĥREOLJDWLRQVīEDVHGīRQFHUWDLQJHQHUDODQGZHOOUHFRJQL]HGSULQFLSOHVĦDVGLVWLQJXLVKHGIURPWKHWUDGLWLRQDO
VRXUFHVRILQWHUQDWLRQDOODZHQXPHUDWHGLQDUWLFOHRIWKH6WDWXWHRIWKH,QWHUQDWLRQDO&RXUWRI-XVWLFH
%UXQR6LPPDĥ)URP%LODWHUDOLVPWR&RPPXQLW\,QWHUHVWLQ,QWHUQDWLRQDO/DZĦ5HFXHLOGHV&RXUVīYRO
9, SS



8QGHUDUWLFOHVDQGRIWKH(8'LUHFWLYH&(FRPSHWHQWDXWKRULWLHVWREHGHVLJQDWHGXQGHUDUWLFOH
PD\UHTXLUHWKHRSHUDWRUWRWDNHQHFHVVDU\SUHYHQWLYHRUUHVWRUDWLRQPHDVXUHVRUWDNHVXFKPHDVXUHVWKHPVHOYHVLI
WKHRSHUDWRUGRHVQRWWDNHWKHPRUFDQQRWEHIRXQG



GXW\WRWDNHDOODSSURSULDWHDQGUHDVRQDEOHPHDVXUHVWRPLWLJDWHWKHGDPDJHWRZKLFKWKH\DUH

WRWKH6WDWHRIRULJLQWKHLUIXOOFRRSHUDWLRQ2QFHQRWLILHGWKH6WDWHVDIIHFWHGDOVRDUHXQGHUD




,QJHQHUDORQWKHFULWHULRQRIUHDVRQDEOHQHVVLQFRPSXWLQJFRVWVDGPLVVLEOHIRUUHFRYHU\VHH3HWHU:HWWHUVWHLQ
ĥ$3URSULHWRU\RU3RVVHVVRU\,QWHUHVWīĦRSFLWSS


,QWKH*DEFLNRYR1DJ\PRURV3URMHFWFDVHLQGHIHQVHRIWKHYDULDQW&LWLPSOHPHQWHGRQWKHULYHU'DQXEH
DSSURSULDWLQJQHDUO\WRSHUFHQWZDWHURIWKHULYHU'DQXEHLQWKHIDFHRI+XQJDU\ģVUHIXVDOWRDELGHE\WKH
WHUPVRIWKH7UHDW\FRQFOXGHGEHWZHHQ&]HFKRVORYDNLDDQG+XQJDU\6ORYDNLDDUJXHGWKDWĥ,WLVDJHQHUDO
SULQFLSOHRILQWHUQDWLRQDOODZWKDWDSDUW\LQMXUHGE\WKHQRQSHUIRUPDQFHRIDQRWKHUFRQWUDFWSDUW\PXVWVHHNWR
PLWLJDWHWKHGDPDJHKHKDVVXVWDLQHGĦ7KH&RXUWUHIHUULQJWRWKLVSULQFLSOHQRWHGWKDWĥLWZRXOGIROORZIURPVXFKD
SULQFLSOHWKDWDQLQMXUHG6WDWHZKLFKKDVIDLOHGWRWDNHQHFHVVDU\PHDVXUHVWROLPLWWKHGDPDJHVXVWDLQHGZRXOGQRW
EHHQWLWOHGWRFODLPFRPSHQVDWLRQIRUWKDWGDPDJHZKLFKFRXOGKDYHEHHQDYRLGHGĦ7KH&RXUWREVHUYHGWKDW
ĥ : KLOHWKLVSULQFLSOHPLJKWWKXVSURYLGHDEDVLVIRUWKHFDOFXODWLRQRIGDPDJHVLWFRXOGQRWRQWKHRWKHUKDQG
MXVWLI\DQRWKHUZLVHZURQJIXODFWĦ,WLVDGLIIHUHQWPDWWHUWKDWWKH&RXUWIRXQGWKHLPSOHPHQWDWLRQRIYDULDQW&DVD
ZURQJIXODFWDQGKHQFHGLGQRWJRIXUWKHUWRH[DPLQHWKHSULQFLSOHRIWKHGXW\RIWKHDIIHFWHG6WDWHVWRPLWLJDWHWKH
HIIHFWVRIGDPDJHWRZKLFKWKH\DUHH[SRVHG6HH-XGJPHQW,&-5HSRUWV SSDUD7KHYHU\
ZLOOLQJQHVVRIWKH&RXUWWRFRQVLGHUDQ\IDLOXUHLQWKLVUHJDUGDVDQLPSRUWDQWIDFWRULQWKHFRPSXWDWLRQRIGDPDJHV
WRZKLFKWKRVH6WDWHVZRXOGHYHQWXDOO\EHHQWLWOHGDPRXQWVWRDQLPSRUWDQWUHFRJQLWLRQXQGHUJHQHUDOLQWHUQDWLRQDO
ODZRIWKHGXW\LPSRVHGRQ6WDWHVDIIHFWHGE\WUDQVERXQGDU\KDUPWRPLWLJDWHWKHGDPDJHWRWKHEHVWH[WHQWWKH\
FDQ

WRWKHYLFWLPVLQGLVWUHVV

HOHPHQWDU\FRQVLGHUDWLRQVRIKXPDQLW\DQGWKHLPSRUWDQFHRIUHQGHULQJKXPDQLWDULDQDVVLVWDQFH

DUUDQJHPHQWVVKRXOGQRWEHEDVHGRQSXUHO\FRPPHUFLDOWHUPVDQGEHFRQVLVWHQWZLWKWKH

DQGRWKHUDUUDQJHPHQWVFRQFHUQLQJORFDOKRVSLWDOLW\RULPPXQLWLHVDQGSULYLOHJHV$Q\VXFK

6WDWHVFRQFHUQHGZRXOGEHRQWKHEDVLVRIPXWXDOO\DJUHHGWHUPVDQGFRQGLWLRQV6XFK

GHSHQGLQJXSRQWKHFLUFXPVWDQFHVRIHDFKFDVH7KHUHDGLQHVVRI6WDWHVWRFRRSHUDWHPD\QRWEH

3DUDJUDSK G RQWKHRWKHUKDQGUHTXLUHV6WDWHVDIIHFWHGRUOLNHO\WREHDIIHFWHGWRH[WHQG

DUUDQJHPHQWVIRUDVVLVWDQFHEHWZHHQ6WDWHVRUFRPSHWHQWLQWHUQDWLRQDORUJDQL]DWLRQVDQGWKH

FRQVXOWDWLRQDPRQJFRQFHUQHG6WDWHVDQGWRHQJDJHWKHPLQDOOSRVVLEOHPRGHVRIFRRSHUDWLRQ

 

/DZRIWKH1RQ1DYLJDWLRQDO8VHVRI,QWHUQDWLRQDO:DWHUFRXUVHV,WLVH[SHFWHGWKDW

WKHTXDOLILFDWLRQĥDVDSSURSULDWHĦZRXOGEHVXIILFLHQWO\IOH[LEOHWRDFFRPPRGDWHQHFHVVDU\

3DUDJUDSK H LVVHOIH[SODQDWRU\DQGLVPRGHOOHGRQDUWLFOHRIWKH&RQYHQWLRQRQWKH

 

UHDVRQDEOH

FODLPVIRUFRPSHQVDWLRQDQGUHLPEXUVHPHQWRIFRVWVLQFXUUHGIRUUHVSRQVHPHDVXUHVWDNHQDV

SXEOLFLQWHUHVWEXWDOVRWRHQDEOHWKHDSSURSULDWHDXWKRULWLHVDQGFRXUWVWRWUHDWWKHVXEVHTXHQW

RWKHU6WDWHVDVHQYLVDJHGLQSDUDJUDSK H 6XFKDUHVSRQVHDFWLRQLVHVVHQWLDOQRWRQO\LQWKH

PD\DOVRVHHNVXFKDVVLVWDQFHDVLVDYDLODEOHIURPWKHFRPSHWHQWLQWHUQDWLRQDORUJDQL]DWLRQVDQG

WUDQVERXQGDU\GDPDJH&RQVXOWDWLRQVDUHXVXDOO\WULJJHUHGXSRQUHTXHVW,WLVFRQVLGHUHGWKDW

RUOLNHO\WREHDIIHFWHGWRGHWHUPLQHWKHEHVWSRVVLEOHUHVSRQVHDFWLRQWRSUHYHQWRUPLWLJDWH

GXW\ERUQHRXWRIĥHOHPHQWDU\FRQVLGHUDWLRQVRIKXPDQLW\ĦVKRXOGFRQVXOWWKH6WDWHVDIIHFWHG



DYDLODEOHKHOSIURPRWKHU6WDWHVRUFRPSHWHQWLQWHUQDWLRQDORUJDQL]DWLRQV

RULJLQVKDOOPDNHDUUDQJHPHQWVWRWDNHVXFKDFWLRQ

,QWKLVSURFHVVLWFDQVHHNQHFHVVDU\DQG

XQGHUWKHLUMXULVGLFWLRQRUFRQWUROWRKHOSSUHYHQWRUPLWLJDWHVXFKWUDQVERXQGDU\GDPDJH7KH\

SUHFOXGHG,QFDVHWKHRSHUDWRULVXQDEOHWRWDNHWKHQHFHVVDU\UHVSRQVHDFWLRQWKH6WDWHRI


H[SRVHG7KHVH6WDWHVVKRXOGWDNHVXFKUHVSRQVHPHDVXUHVDVDUHZLWKLQWKHLUSRZHULQDUHDV

RSHUDWRULQFOXGLQJDWUDQVQDWLRQDOFRUSRUDWLRQEHLQJILUVWWRUHDFWLVQRWLQWHQGHGWREH
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'UDIWSULQFLSOHLQGLFDWHVVRPHEURDGPHDVXUHVQHFHVVDU\WRRSHUDWLRQDOL]HDQG

SURYLGLQJIRUDFFHVVWRLQIRUPDWLRQDQGKHOSLQJDSSURSULDWHFRRSHUDWLRQEHWZHHQWKHUHOHYDQW
FRXUWVDQGQDWLRQDODXWKRULWLHVDFURVVQDWLRQDOERXQGDULHV7KLVSULQFLSOHLVDOVRUHIOHFWHGLQ

ZRXOGEHGLIILFXOWRULPSRVVLEOHWRLPSOHPHQWWKHUHTXLUHPHQWWRSURYLGHHIIHFWLYHUHPHGLHV

LQFOXGLQJWKHRSSRUWXQLW\WRVHHNSD\PHQWRISURPSWDQGDGHTXDWHFRPSHQVDWLRQWRYLFWLPVRI




5HQH/HIHEHUSHUFHSWLYHO\QRWHGWKDWWKHSXUSRVHRIPLQLPXPVWDQGDUGVLQWKHFRQWH[WRIGHYHORSLQJDOHJDO
UHJLPHDGGUHVVLQJWUDQVERXQGDU\GDPDJHLVWRIDFLOLWDWHYLFWLPVREWDLQLQJSURPSW WLPHO\ DGHTXDWH TXDQWLWDWLYHO\ 
DQGHIIHFWLYH TXDOLWDWLYH FRPSHQVDWLRQ,WKDVSURFHGXUDODQGVXEVWDQWLYHVLGHV5HQH/HIHEHU7UDQVERXQGDU\
(QYLURQPHQWDOī RSFLWSS

QRQGLVFULPLQDWRU\DFFHVVWRMXVWLFHDYDLODELOLW\RIHIIHFWLYHOHJDOUHPHGLHVDQGUHFRJQLWLRQDQG

GUDIWSULQFLSOHGHDOVZLWKWKHSURFHGXUDOPLQLPXPVWDQGDUGV7KH\LQFOXGHHTXDORU

FRYHUOLDELOLW\DUHDGGUHVVHGZLWKLQWKHIUDPHZRUNRIGUDIWSULQFLSOH2QWKHRWKHUKDQG

RUH[FHSWLRQVIRUVXFKOLDELOLW\HVWDEOLVKLQJDUUDQJHPHQWVIRUILQDQFLDOJXDUDQWHHVRUVHFXULWLHVWR

OLDELOLW\GHVLJQDWLQJOLDELOLW\ZLWKRXWSURRIRIIDXOWVSHFLI\LQJPLQLPXPFRQGLWLRQVOLPLWDWLRQV




)RUFRPPHQWRQWKH&RQYHQWLRQVHH6WHSKHQ&0F&DIIUH\3ULYDWH5HPHGLHVIRU 7UDQVIURQWLHU(QYLURQPHQWDO
'LVWXUEDQFHV ,8&1DQG1DWXUDO5HVRXUFHV0RUJHV6ZLW]HUODQG SS7KHPDLQFRQWULEXWLRQRIWKH
&RQYHQWLRQLVWKHFUHDWLRQRID6SHFLDO$GPLQLVWUDWLYH$JHQF\WRVXSHUYLVHWKHWUDQVERXQGD\QXLVDQFHVLQHDFK6WDWH
SDUW\IRUPRUHLQWHQVLYHLQWHUJRYHUQPHQWDOFRQVXOWDWLRQDQGFRRSHUDWLRQ7KH$JHQF\LVJLYHQVWDQGLQJEHIRUHWKH
FRXUWVDQGDGPLQLVWUDWLYHERGLHVRIRWKHUFRQWUDFWLQJ6WDWHV7KH&RQYHQWLRQGRHVQRWKRZHYHUDSSO\WRSHQGLQJ
FDXVHV,WGRHVQRWKDYHDQH[SUHVVSURYLVLRQIRUZDLYHURI6WDWHLPPXQLW\,WLVDOVRVLOHQWRQWKHTXHVWLRQRIWKH
SURSHUDSSOLFDEOHODZIRUWKHGHWHUPLQDWLRQRIOLDELOLW\DQGFDOFXODWLRQRILQGHPQLWLHVWKRXJKLWLVDVVXPHGWKDWWKH
SURSHUODZIRUWKHSXUSRVHVZLOOEHWKHODZRIWKHSODFHZKHUHWKHLQMXU\LVVXVWDLQHG,QFRQWUDVWWKH2(&'
UHFRPPHQGHGWRLWVPHPEHUVDPRUHJUDGXDOLPSOHPHQWDWLRQRIIOH[LEOHELODWHUDORUPXOWLODWHUDODFFRUGV
RQPHDVXUHVIRUWKHIDFLOLWDWLRQDWWKHSURFHGXUDOOHYHORIWUDQVQDWLRQDOSROOXWLRQDEDWHPHQWOLWLJDWLRQ
6HH3KLOLS0F1DPDUD7KH$YDLODELOLW\RI&LYLO5HPHGLHVīRSFLWSS

VWDQGDUGRIHIIHFWLYHQHVVLQWKHDYDLODELOLW\RIUHPHGLHVIRUWUDQVERXQGDU\FODLPDQWVE\

6WDWHRIRULJLQDQGRWKHU6WDWHVFRQFHUQHGZRXOGSURYLGHPLQLPXPVWDQGDUGVZLWKRXWZKLFKLW

WUDQVERXQGDU\GDPDJH7KHVXEVWDQWLYHPLQLPXPUHTXLUHPHQWVVXFKDVFKDQQHOOLQJRI



WRJHWKHUHQFRPSDVVWKHVXEVWDQWLYHDQGSURFHGXUDOPHDVXUHVUHIOHFWHGLQWKHH[SHFWDWLRQWKDWWKH

7KHSULQFLSOHRIHTXDODFFHVVJRHVEH\RQGWKHUHTXLUHPHQWWKDW6WDWHVPHHWDPLQLPXP

RULJLQ

WHUPVQROHVVIDYRXUDEOHWKDQWKHWHUPVXQGHUZKLFKFRPSHQVDWLRQLVDYDLODEOHLQWKH6WDWHRI

GDPDJH6LPLODUO\WKHWUDQVERXQGDU\YLFWLPFRXOGVHHNFRPSHQVDWLRQIRUGDPDJHFDXVHGRQ

&RPPHQWDU\

DOORZHGWRUDLVHTXHVWLRQVFRQFHUQLQJWKHSHUPLVVLELOLW\RIWKHDFWLYLW\DSSHDODJDLQVWWKH

OHJDOHQWLW\RIWKH6WDWHLQZKLFKWKHDFWLYLW\LVEHLQJFDUULHGRQĦ7KHWUDQVERXQGDU\DSSOLFDQWLV

DGPLQLVWUDWLYHDJHQFLHVRIWKDW6WDWHLVSURYLGHGĥWRWKHVDPHH[WHQWDQGRQWKHVDPHWHUPVDVD

HQYLURQPHQWDOKDUPIXODFWLYLW\LQDQRWKHU6WDWH7KHULJKWRIHTXDODFFHVVWRFRXUWVRU

&RQYHQWLRQSURYLGHVHTXDOULJKWRIDFFHVVWRSHUVRQVZKRKDYHEHHQRUPD\EHDIIHFWHGE\DQ

HQYLURQPHQWDOVWDQGDUGVDUHODUJHO\WKHVDPHDPRQJWKH1RUGLFFRXQWULHV$UWLFOHRIWKH

UHFRJQL]LQJWKHULJKWWRHTXDODFFHVVWRMXVWLFH7KLVZDVSRVVLEOHRIFRXUVHEHFDXVHWKH

6ZHGHQLVRQHRIWKHPRVWDGYDQFHGIRUPVRILQWHUQDWLRQDOFRRSHUDWLRQDYDLODEOHDPRQJ6WDWHV

&RQYHQWLRQRQWKH3URWHFWLRQRIWKH(QYLURQPHQWEHWZHHQ'HQPDUN)LQODQG1RUZD\DQG

GHFLVLRQVRIWKH&RXUWRUWKHDGPLQLVWUDWLYHDXWKRULW\DQGVHHNPHDVXUHVQHFHVVDU\WRSUHYHQW

LPSOHPHQWWKHREMHFWLYHVHWIRUWKLQGUDIWSULQFLSOH,QRQHVHQVHGUDIWSULQFLSOHVDQG



3DUDJUDSKVDQGIRFXVRQGRPHVWLFSURFHGXUHVDQGWKHGHYHORSPHQWDQG

FRQILUPDWLRQRIWKHSULQFLSOHRIHTXDORUQRQGLVFULPLQDWRU\DFFHVV7KH6WRFNKROP



UHFRXUVHWRLQWHUQDWLRQDOSURFHGXUHVIRUFODLPVHWWOHPHQWVWKDWDUHH[SHGLWLRXVDQGOHVVFRVWO\

HQIRUFHPHQWRIIRUHLJQMXGLFLDODQGDUELWUDOGHFLVLRQV,WDOVRDGGUHVVHVWKHQHHGWRSURYLGH


6WDWHVVKRXOGJXDUDQWHHDSSURSULDWHDFFHVVWRLQIRUPDWLRQUHOHYDQWIRUWKH
SXUVXDQFHRIUHPHGLHVLQFOXGLQJFODLPVIRUFRPSHQVDWLRQ


6WDWHVPD\SURYLGHIRUUHFRXUVHWRLQWHUQDWLRQDOFODLPVVHWWOHPHQWSURFHGXUHVWKDW
DUHH[SHGLWLRXVDQGLQYROYHPLQLPDOH[SHQVHV


3DUDJUDSKVDQGDUHZLWKRXWSUHMXGLFHWRWKHULJKWRIWKHYLFWLPVWRVHHN
UHPHGLHVRWKHUWKDQWKRVHDYDLODEOHLQWKH6WDWHRIRULJLQ


9LFWLPVRIWUDQVERXQGDU\GDPDJHVKRXOGKDYHDFFHVVWRUHPHGLHVLQWKH6WDWHRI
RULJLQWKDWDUHQROHVVSURPSWDGHTXDWHDQGHIIHFWLYHWKDQWKRVHDYDLODEOHWRYLFWLPVWKDW
VXIIHUGDPDJHIURPWKHVDPHLQFLGHQWZLWKLQWKHWHUULWRU\RIWKDW6WDWH


6WDWHVVKDOOSURYLGHWKHLUGRPHVWLFMXGLFLDODQGDGPLQLVWUDWLYHERGLHVZLWKWKH
QHFHVVDU\MXULVGLFWLRQDQGFRPSHWHQFHDQGHQVXUHWKDWWKHVHERGLHVKDYHSURPSW
DGHTXDWHDQGHIIHFWLYHUHPHGLHVDYDLODEOHLQWKHHYHQWRIWUDQVERXQGDU\GDPDJHFDXVHG
E\KD]DUGRXVDFWLYLWLHVORFDWHGZLWKLQWKHLUWHUULWRU\RURWKHUZLVHXQGHUWKHLUMXULVGLFWLRQ
RUFRQWURO

,QWHUQDWLRQDODQGGRPHVWLFUHPHGLHV

3ULQFLSOH
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6HH$OH[DQGUH.LVVDQG'LQDK6KHOWRQ,QWHUQDWLRQDO(QYLURQPHQWDO/DZ $UGVOH\1<7UDQVQDWLRQDO
3XEOLVKHUV SS%LUQLHDQG%R\OH,QWHUQDWLRQDO/DZīRSFLWSS$FFRUGLQJWRWKH
SURFHGXUDODVSHFWRIQRQGLVFULPLQDWLRQVRPHUHTXLUHPHQWVRIWKHSURFHGXUDOODZVRIWKH6WDWHRIRULJLQVKRXOGEH
UHPRYHGDPRQJWKHPDUHDV&XSHUXVDQG%R\OHQRWHĥWKHVHFXULW\RI FRVWVIURPIRUHLJQSODLQWLIIVWKH GHQLDORI
OHJDODLGDQGWKHGHQLDORIMXULVGLFWLRQRYHUDFWLRQVLQYROYLQJIRUHLJQODQGĦ.:&XSHUXVDQG$(%R\OH$UWLFOHV
RQ 3ULYDWH/DZ5HPHGLHVīRSFLWSS

,WPD\EHUHFDOOHGWKDWDUWLFOHRIWKHGUDIWDUWLFOHVRQSUHYHQWLRQSURYLGHVIRUDVLPLODUREOLJDWLRQIRU6WDWHVLQ
UHVSHFWRIWKHSKDVHRISUHYHQWLRQGXULQJZKLFKWKH\DUHUHTXLUHGWRPDQDJHWKHULVNZLWKDOOGXHGLOLJHQFH$
VLPLODUSURYLVLRQFRYHULQJWKHSKDVHZKHUHLQMXU\DFWXDOO\RFFXUUHGGHVSLWHDOOEHVWHIIRUWVWRSUHYHQWGDPDJHFDQ
EHIRXQGLQDUWLFOHRIWKH&RQYHQWLRQRQWKH/DZRIWKH1RQ1DYLJDWLRQDO8VHVRI,QWHUQDWLRQDO
:DWHUFRXUVHV



.:&XSHUXVDQG$(%R\OH$UWLFOHVRQ3ULYDWH/DZ5HPHGLHVIRU7UDQVERXQGDU\'DPDJHLQ,QWHUQDWLRQDO
:DWHUFRXUVHV,QWHUQDWLRQDO/DZ$VVRFLDWLRQ5HSRUWRIWKHWK&RQIHUHQFH+HOVLQNL  DWS



SUDFWLFH

LWVRZQQDWLRQDOVRUUHVLGHQWV7KLVLVDQDVSHFWZKLFKLVJDLQLQJLQFUHDVLQJDFFHSWDQFHLQ6WDWH

VKRXOGJUDQWDFFHVVWRMXVWLFHWRWKHUHVLGHQWVRIWKHDIIHFWHG6WDWHRQWKHVDPHEDVLVDVLWGRHVIRU




7KLVLVEDVHGRQWKHSULQFLSOHĥDFWRUVHTXLWXUIRUXPUHLĦDSULQFLSOHWKDWSURPRWHVWKHSROLF\WKDWWKHGHIHQGDQW
LVEHVWDEOHWRGHIHQGKLPVHOIRULWVHOILQWKHFRXUWVRIWKH6WDWHLQZKLFKKHRULWLVGRPLFLOHG7KLVLVMXVWLILHGRQWKH
JURXQGWKDWWKHIRUFHRIDMXGJPHQWLVGLUHFWHGDJDLQVWWKHGHIHQGDQW+RZHYHUZKLOHWKHGRPLFLOHRIWKHQDWXUDO
SHUVRQLVOHIWWREHGHWHUPLQHGE\WKHODZRIHDFK6WDWHWKHFDVHRIWKHQDWLRQDOLW\RIWKHOHJDOSHUVRQVRUWKH
FRUSRUDWLRQVLVQRWVR VHWWOHG7KH%UXVVHOV&RQYHQWLRQDQGWKHSDUDOOHO/XJDQR&RQYHQWLRQRQ-XULVGLFWLRQDQGWKH
(QIRUFHPHQWRI-XGJHPHQWVLQ&LYLODQG&RPPHUFLDO0DWWHUV/XJDQR 6HSWHPEHUĥOHDYHWKH GHWHUPLQDWLRQ
RIGRPLFLOHWRWKHODZWKDWLVGHWHUPLQHGE\WKHODZRIFRQIOLFWRIODZVDVDGPLQLVWHUHGE\WKHFRXUWVRIWKH6WDWH
ZKHUHWKHFODLPLVILOHGĦVHH&YDQ%DUĥ(QYLURQPHQWDO'DPDJHLQ3ULYDWH,QWHUQDWLRQDOODZĦ5HFXHLOGHV
&RXUVYRO  DWS


.:&XSHUXVDQG$ODQ(%R\OH$UWLFOHVRQ3ULYDWH/DZ5HPHGLHVIRUīRSFLWSSS
6HH/HIHEHU7UDQVERXQGDU\(QYLURQPHQWDO,QWHUIHUHQFHīRSFLWSSRQWKHGLYHUJHQFHRI6WDWHSUDFWLFH
LQPDWWHUVRIGHFLGLQJRQWKHFKRLFHRIIRUXPDQGDSSOLFDEOHODZ


%LUQLHDQG%R\OHQRWHWKDWLQVRIDUDVLWLVSRVVLEOHWRUHYLHZ6WDWHSUDFWLFHRQVXFKDGLVSDUDWHWRSLFDVHTXDO
DFFHVVLWLVQRWHDV\WRSRLQWWRDQ\FOHDUSLFWXUHLELGSS2QWKHOLPLWDWLRQVRIWKHQRQGLVFULPLQDWLRQ
UXOHLELGSS$OVRVHH;XH+DQTLQ7UDQVERXQGDU\ī RSFLWSS$OVRVHH$OH[DQGHU.LVV
DQG'LQDK6KHOWRQ,QWHUQDWLRQDO(QYLURQPHQWDO LELGSS%LUQLHDQG%R\OH,QWHUQDWLRQDO/DZ RSFLW
SS30'XSX\ĥ/DFRQWULEXWLRQGXSULQFLSHGHQRQGLVFULPLQDWLRQDOģªODERUDWLRQGXGURLWLQWHUQDWLRQDO
GHOģHQYLURQQHPHQWĦ5HYXH4XªEªFRLVHGH'URLW ,QWHUQDWLRQDOYRO  S)RUWKHYLHZWKDWWKH
SULQFLSOHRIQRQGLVFULPLQDWLRQKDVEHFRPHDSULQFLSOHRIJHQHUDOLQWHUQDWLRQDOODZVHH+HQUL6PHWVĥ/H3ULQFLSH
GH1RQGLVFULPLQDWLRQ(Q0DWL©UHGH3URWHFWLRQGHOģ(QYLURQQHPHQWĦ5HYXH(XURSªHQQHGH 'URLWGH
Oģ(QYLURQQHPHQWDWS

GRPLFLOHRIWKHRSHUDWRUWKHFODLPDQWPD\VHHNUHFRXUVHWRDIRUXPZKLFKKHRUVKHGHHPV

IRUVLPLODUGDPDJH7KLVSULQFLSOHFRXOGWKXVEHVHHQWREHUHIHUULQJWRERWKSURFHGXUDODQG

VXEVWDQWLYHUHTXLUHPHQWV,QWHUPVRILWVSURFHGXUDODVSHFWVLWPHDQVWKDWWKH6WDWHRIRULJLQ



,WPD\EHQRWHGWKDWZLWKUHVSHFWWRFKRLFHRIIRUXPWKDWLQVWHDGRIWKHODZRIWKH

UHPHGLHV

IRUZDUGE\SURPRWLQJKDUPRQL]DWLRQRIODZVDQGE\DJUHHPHQWWRH[WHQGVXFKDFFHVVDQG

WRYLFWLPVRIWUDQVERXQGDU\GDPDJHWKDQWKRVHWKDWDUHDYDLODEOHWRYLFWLPVZLWKLQLWVWHUULWRU\

SURYLGHVWKDWWKH6WDWHRIRULJLQVKRXOGHQVXUHQROHVVSURPSWDGHTXDWHDQGHIIHFWLYHUHPHGLHV

GHWHUPLQDWLRQRIFODLPVFRQFHUQLQJKD]DUGRXVDFWLYLWLHV7KHSULQFLSOHRIQRQGLVFULPLQDWLRQ

WKH\DUHSRRUDQGQRWDVVLVWHGE\H[SHUWFRXQVHOLQWKHILHOG6WDWHVFRXOGPRYHWKHPDWWHUV

RISURPSWDGHTXDWHDQGHIIHFWLYHMXGLFLDOUHFRXUVHDQGUHPHGLHVWRYLFWLPVSDUWLFXODUO\LI

LQDFFRUGDQFHZLWKGXHSURFHVVRUE\QHJRWLDWLRQZLWKYLFWLPVRU6WDWHVFRQFHUQHG

3DUDJUDSKHPSKDVL]HVWKHLPSRUWDQFHRIQRQGLVFULPLQDWRU\SULQFLSOHLQWKH

GLYHUVLW\DQGODFNRIDQ\FRQVHQVXVDPRQJ6WDWHVPD\EHDVLJQLILFDQWREVWDFOHWRWKHGHOLYHU\

FRPPHQWDU\WRGUDIWSULQFLSOHWKLVPD\EHVDWLVILHGE\SURYLGLQJDFFHVVWRGRPHVWLFFRXUWV



DQGGRQRWDOOHYLDWHSUREOHPVFRQFHUQLQJFKRLFHRIODZRUFKRLFHRIIRUXPZKLFKJLYHQWKH

FKDUJHGZLWKMXULVGLFWLRQWRGHDOZLWKFODLPVIRUFRPSHQVDWLRQ$VDOUHDG\GHVFULEHGLQWKH

3DUDJUDSKSURYLGHVDZLWKRXWSUHMXGLFHFODXVH,WVKRXOGEHQRWHGWKDWSDUDJUDSKV



GHYHORSLQJWKHPLQLPXPVXEVWDQWLYHVWDQGDUGVDVSDUWRIWKHLUQDWLRQDOODZDQGSURFHGXUHV

IRUHLJQYLFWLPVLQYROYHGLQWKHWUDQVERXQGDU\GDPDJH$QXPEHURI6WDWHVDUHLQWKHSURFHVVRI

VWDQGDUGVLQZKLFKFDVHWKHSULQFLSOHZRXOGQRWJXDUDQWHHDQ\VXFKPLQLPXPVWDQGDUGVWR

WKHSUREOHPDULVHVLIQDWLRQDOVWKHPVHOYHVDUHQRWSURYLGHGZLWKWKHPLQLPXPVXEVWDQWLYH

WUDQVERXQGDU\YLFWLPVWKHUHTXLUHPHQWVRIWKHSULQFLSOHDSSHDUWRKDYHEHHQPHW+RZHYHU

YLFWLPVVKRXOGEHSURYLGHGHTXDODFFHVVWRDGPLQLVWUDWLYHRUTXDVLMXGLFLDODQGRUMXGLFLDOERGLHV

KHDULQJVDQGMXGLFLDOSURFHHGLQJV2QFHWKHWUDQVERXQGDU\GDPDJHRFFXUVWUDQVERXQGDU\

VWUHVVHVWKHLPSRUWDQFHRIUHPRYLQJKXUGOHVLQRUGHUWRHQVXUHSDUWLFLSDWLRQLQDGPLQLVWUDWLYH

WUDQVERXQGDU\KDUPDVZHOODVWKHHIIHFWLYHQHVVRIWKHUHPHGLHVWKDWDUHPDGHDYDLODEOH,W

ERGLHVZLWKWKHQHFHVVDU\MXULVGLFWLRQDQGFRPSHWHQFHWREHDEOHWRHQWHUWDLQFODLPVFRQFHUQLQJ

3DUDJUDSKVHWVIRUWKWKHREOLJDWLRQWRSURYLGHGRPHVWLFMXGLFLDODQGDGPLQLVWUDWLYH

WKHVDPHVXEVWDQWLYHOHYHORIUHPHGLHVDUHDYDLODEOHWRWKHQDWLRQDOVDVDUHSURYLGHGWRWKH

HQYLURQPHQW



FRQFHUQLQJLWVSUHFLVHFRQWHQWDQGODFNVVLPLODUFRQVHQVXV2QWKHIDFHRILWDVORQJDV

DOVRLQFUHDVLQJO\UHFRJQL]HGLQQDWLRQDOFRQVWLWXWLRQDOODZUHJDUGLQJSURWHFWLRQRIWKH

7KHVXEVWDQWLYHDVSHFWRIWKHSULQFLSOHRQWKHRWKHUKDQGUDLVHVPRUHGLIILFXOWLVVXHV



3ULQFLSOHRIWKH5LR'HFODUDWLRQDQGLQ3ULQFLSOHRIWKH:RUOG&KDUWHUIRU1DWXUH,WLV
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,WKDVEHHQDVVHUWHG

DZDUGRIFRPSHQVDWLRQ1DWLRQDOFRXUWVFODLPVFRPPLVVLRQVRUMRLQWFODLPVFRPPLVVLRQV
HVWDEOLVKHGIRUWKLVSXUSRVHFRXOGH[DPLQHWKHFODLPVDQGVHWWOHWKHILQDOSD\PHQWVRI

$UWLFOHRIWKH/XJDQR&RQYHQWLRQDUWLFOHRIWKH%DVHO3URWRFRODQGDUWLFOHRI

.LHY3URWRFROSURYLGHIRUVLPLODUFKRLFHRIIRUXP

,ELGS




,QWKHFDVHRIGDPDJHFDXVHGWRWKHILVKHUPHQQDWLRQDOVRI-DSDQGXHWRQXFOHDUWHVWVFRQGXFWHGE\WKH
8QLWHG6WDWHVRI$PHULFDLQQHDUWKH0DUVKDOO,VODQGVWKHODWWHUSDLGWR-DSDQ86PLOOLRQ'HSDUWPHQWRI
6WDWH%XOOHWLQ:DVKLQJWRQ'&YRO1R -DQXDU\SS)RUVLPLODUSD\PHQWRI&PLOOLRQ
E\ZD\RIFRPSHQVDWLRQE\WKH8665WR&DQDGDIROORZLQJWKHFUDVKRI&RVPRVLQ -DQXDU\,/0YRO 
S6DQGVQRWHVWKDWWKRXJKVHYHUDO(XURSHDQ6WDWHVSDLGFRPSHQVDWLRQWRWKHLUQDWLRQDOVIRUGDPDJH
VXIIHUHGGXHWRWKH&KHUQRE\OQXFOHDUDFFLGHQWWKH\GLGQRWDWWHPSWWRPDNHIRUPDOFODLPVIRUFRPSHQVDWLRQHYHQ
ZKLOHWKH\UHVHUYHGWKHLUULJKWWRGRVR3KLOLSSH6DQGV3ULQFLSOHV RSFLWSS7KH6WDWHPD\DJUHHWR
SD\H[JUDWLDGLUHFWO\WRWKHYLFWLPVHJWKH8QLWHG6WDWHV*RYHUQPHQWDJUHHGWRSD\WR,UDQLDQYLFWLPVRIVKRRWLQJ
WKH,UDQLDQ$LUEXVE\WKH8669LQFHQQHV6WDWHVPD\DOVRFRQFOXGHWUHDWLHVVHWWLQJXSLQWHUQDWLRQDOFODLPV

7KHĥPRVWIDYRXUDEOHODZSULQFLSOHĦLVDGRSWHGLQVHYHUDOMXULVGLFWLRQVLQ(XURSH9HQH]XHODDQG7XQLVLD
+RZHYHU8QLWHG6WDWHVODZDSSHDUVWRIDYRXUWKHODZRIWKHSODFHZKLFKKDVWKHĥPRVWVLJQLILFDQWUHODWLRQVKLSĦ
ZLWKWKHHYHQWDQGWKHSDUWLHVLELGSS






6HHWKH,QWHUQDWLRQDO/DZ$VVRFLDWLRQ6HFRQG5HSRUW E\&KULVWRSKH%HUQDVFRQLDQG*HUULW%HWOHP RQ
7UDQVQDWLRQDO(QIRUFHPHQWRI(QYLURQPHQWDO/DZ,QWHUQDWLRQDO/DZ$VVRFLDWLRQ%HUOLQ&RQIHUHQFH  
5HSRUWRIWKH6HYHQW\)LUVW&RQIHUHQFH%HUOLQSSS$GHIHQFHDJDLQVWWKLVJURXQGRI
MXULVGLFWLRQLVKRZHYHUDGPLVVLEOHLILWFDQEHHVWDEOLVKHGWKDWGDPDJHLQWKH6WDWHQRWEHLQJWKH6WDWHRIRULJLQ
LVQRWIRUHVHHDEOH

RIFRPSHQVDWLRQSD\DEOHRUHYHQPDNHSD\PHQWH[JUDWLD7KHVHPD\LQFOXGHPL[HGFODLPV

H[DPSOH6WDWHVFRXOGLQWKHFDVHRIWUDQVERXQGDU\GDPDJHQHJRWLDWHDQGDJUHHRQWKHTXDQWXP



7KHUXOHVRISURFHGXUHRIWKH,UDQ8QLWHG6WDWHV&ODLPV7ULEXQDODUHDYDLODEOHDWZZZLXVFWRUJ




2QWKHSURFHGXUHDGRSWHGE\WKH8QLWHG1DWLRQV&ODLPV&RPPLVVLRQVHH0RMWDED.D]D]Lĥ(QYLURQPHQWDO
'DPDJHLQWKH3UDFWLFHRIWKH8QLWHG1DWLRQV&RPSHQVDWLRQ&RPPLVVLRQĦLQ0LFKDHO%RZPDQDQG$ODQ%R\OH
(QYLURQPHQWDO'DPDJHī RSFLWSS


)RUWKH$SULODZDUGRIWRSHRSOHRI(QHZDWDNLQUHVSHFWRIGDPDJHVWRWKHODQGDULVLQJRXW
RIQXFOHDUSURJUDPPHVFDUULHGRXWE\WKH8QLWHG6WDWHVEHWZHHQVHH,/0YRO  S


,QFRQQHFWLRQZLWKWKH%KRSDO*DV/HDN'LVDVWHUWKH*RYHUQPHQWRI,QGLDDWWHPSWHGWRFRQVROLGDWHWKHFODLPV
RIWKHYLFWLPV,WVRXJKWWRVHHNFRPSHQVDWLRQE\DSSURDFKLQJWKH8QLWHG6WDWHVFRXUWILUVWEXWWKHDFWLRQIDLOHGRQ
JURXQGVRIIRUXPQRQFRQYHQLHQV7KHPDWWHUZDVWKHQOLWLJDWHGEHIRUHWKH6XSUHPH&RXUWRI,QGLD7KH%KRSDO
*DV/HDN'LVDVWHU 3URFHVVLQJRI&ODLPV $FWSURYLGHWKHEDVLVIRUWKHFRQVROLGDWLRQRIFODLPV7KH6XSUHPH
&RXUWRI,QGLDLQWKH8QLRQ&DUELGH&RUSRUDWLRQY8QLRQRI,QGLDDQGRWKHUV $OO,QGLD5HSRUWV6&JDYH
DQRUGHUVHWWOLQJWKHTXDQWXPRIFRPSHQVDWLRQWREHSDLGLQOXPSVXP,WSURYLGHGIRUWKH8QLRQ&DUELGHWRSD\D
OXPSVXPRIPLOOLRQWRWKH8QLRQRI,QGLDLQIXOOVHWWOHPHQWRIDOOFODLPVULJKWVDQGOLDELOLWLHVUHODWHGWRDQG
DULVLQJRXWRIWKH%KRSDO*DV'LVDVWHU7KHRULJLQDOFODLPRIWKH,QGLDQ*RYHUQPHQWZDVRYHUELOOLRQ

FRPPLVVLRQWRVHWWOHFRPSHQVDWLRQFODLPVDVEHWZHHQSULYDWHSDUWLHV6HH/HIHEHU7UDQVERXQGDU\(QYLURQPHQWDO
,QWHUIHUHQFHRSFLWSIQ0HQWLRQPD\DOVREHPDGHRIWKHGUDIWDUWLFOHVDQGDGRSWHGE\WKH
ZRUNLQJJURXSRIWKH&RPPLVVLRQLQ'UDIWDUWLFOHUHFRPPHQGHGWKDWWKH6WDWHRIRULJLQDQGWKHDIIHFWHG
6WDWHVVKRXOGQHJRWLDWHDWWKHUHTXHVWRIHLWKHUSDUW\RQWKHQDWXUHDQGH[WHQWRIFRPSHQVDWLRQDQGRWKHUUHOLHI'UDIW
DUWLFOHUHIHUUHGWRVHYHUDOIDFWRUVWKDW6WDWHVPD\ZLVKWRFRQVLGHUIRUDUULYLQJDWWKHPRVWHTXLWDEOHTXDQWXPRI
FRPSHQVDWLRQ)RUWKHUHSRUWRIWKH:RUNLQJ*URXSRIWKH&RPPLVVLRQ2IILFLDO5HFRUGVRIWKH
*HQHUDO$VVHPEO\)LIW\ILUVW6HVVLRQ6XSSOHPHQW1R $ SS

MXVWLILFDWLRQLQWKHFULWLFLVPDSSOLFDEOHWRVRPHFDVHVEXWQRWDOOWKDWFLYLOODZUHPHGLHV

ĥLQWHUQDWLRQDOFODLPVVHWWOHPHQWSURFHGXUHVĦ6HYHUDOSURFHGXUHVFRXOGEHHQYLVDJHG)RU

7KH&RPPLVVLRQLVDZDUHRIWKHSUDFWLFDOGLIILFXOWLHVVXFKDVH[SHQVHVDQGWKHWLPHODJV

LQYROYHGLQSXUVXLQJFODLPVLQDWUDQVQDWLRQDOFRQWH[WRURQDQLQWHUQDWLRQDOSODQH7KHUHLV

 

SDUDJUDSK

QDWXUHRIWKHSURFHGXUHVWKDWPD\EHLQYROYHGRWKHUWKDQGRPHVWLFSURFHGXUHV,WUHIHUVWR

UHPHGLHVIRUYLFWLPVRIWUDQVERXQGDU\KDUP,WLVLQWHQGHGWREULQJPRUHVSHFLILFLW\WRWKH

3DUDJUDSKKLJKOLJKWVDGLIIHUHQWDVSHFWLQWKHSURFHVVRIHQVXULQJWKHH[LVWHQFHRI

7ULEXQDOPD\RIIHUWKHPVHOYHVDVXVHIXOPRGHOVIRUVRPHRIWKHSURFHGXUHVHQYLVDJHGXQGHU

PRVWVLJQLILFDQWUHODWLRQVKLSZLWKWKHHYHQWDQGWKHSDUWLHV

 

 

DGRSWHGHLWKHUWKHODZWKDWLVPRVWIDYRXUDEOHWRWKHYLFWLPRUWKHODZRIWKHSODFHZKLFKKDVWKH

7KH8QLWHG1DWLRQV&RPSHQVDWLRQ&RPPLVVLRQDQGWKH,UDQ8QLWHG6WDWHV&ODLPV

FRPSHQVDWLRQ

FRPSHQVDWLRQRQDSURYLVLRQDOEDVLVSHQGLQJGHFLVLRQRQWKHDGPLVVLELOLW\RIFODLPDQGWKH

GRPLFLOHRUKHUKDELWXDOUHVLGHQFHRU G WKHRSHUDWRUKDVKLVRUKHUSULQFLSDOSODFHRIEXVLQHVV

,QWKHPDWWHURIFKRLFHRIODZ6WDWHSUDFWLFHLVQRWXQLIRUPGLIIHUHQWMXULVGLFWLRQVKDYH

WULDORUDQRXWRIFRXUWVHWWOHPHQW9LFWLPVFRXOGLPPHGLDWHO\EHJLYHQUHDVRQDEOH

RPLVVLRQFDXVLQJLQMXU\WRRNSODFH E WKHGDPDJHZDVVXIIHUHG F WKHRSHUDWRUKDVKLV



FDXVLQJVLJQLILFDQWGDPDJH$OXPSVXPFRPSHQVDWLRQFRXOGEHDJUHHGHLWKHUDVDUHVXOWRID

0DWWHUVUHPHGLHVPD\EHPDGHDYDLODEOHRQO\LQWKHMXULVGLFWLRQRIDSDUW\ZKHUH D WKHDFWRU

6XFKQHJRWLDWLRQVQHHGQRWXQOHVVRWKHUZLVHGHVLUHGEDUQHJRWLDWLRQVEHWZHHQWKH6WDWHRI
RULJLQDQGWKHSULYDWHLQMXUHGSDUWLHVDQGVXFKSDUWLHVDQGWKHSHUVRQUHVSRQVLEOHIRUWKHDFWLYLW\

8QGHUWKH

GLVEXUVHFRPSHQVDWLRQWKURXJKDQDWLRQDOFODLPVSURFHGXUHHVWDEOLVKHGE\WKHDIIHFWHG6WDWH

SUHFOXGHSRVVLELOLWLHVZKHUHE\D6WDWHRIRULJLQPD\PDNHDFRQWULEXWLRQWRWKH6WDWHDIIHFWHGWR

FRPPLVVLRQVQHJRWLDWLRQVIRUOXPSVXPSD\PHQWVHWF7KHLQWHUQDWLRQDOFRPSRQHQWGRHVQRW

%UXVVHOV&RQYHQWLRQRQ-XULVGLFWLRQDQGWKH(QIRUFHPHQWRI-XGJPHQWVLQ&LYLODQG&RPPHUFLDO

LQERWK&RQYHQWLRQVRQLQWHUQDWLRQDOMXULVGLFWLRQDQGLQQDWLRQDOV\VWHPVĦ



WKDWWKHSURYLVLRQRIVXFKDFKRLFHLVFRQVLGHUHGWREHEDVHGRQĥDWUHQGQRZILUPO\HVWDEOLVKHG

DFWRURPLVVLRQFDXVLQJLQMXU\WRRNSODFHRUZKHUHWKHGDPDJHDURVH



PRVWDSSURSULDWHWRSXUVXHWKHFODLP7KLVPD\EHWKHIRUXPRIWKH6WDWHZKHUHDQ
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PDLQWDLQDSSOLFDEOHODZVDQGUHJXODWLRQVDQGLQVWLWXWLRQVGHVLJQDWHGWRGHDOZLWKFRPSODLQWV

YLFWLPVPXVWJHWLQYROYHGWRVHWWOHFODLPVRXWRIFRXUWRUWKHYLFWLPVPXVWEHJLYHQHTXDORU

/HIHEHU7UDQVERXQGDU\(QYLURQPHQWDO,QWHUIHUHQFHLELGS





 L ,Q,[WRF,EORZRXWLQ-XQHLQWKH%D\RI&DPSHFKHRIIWKHFRDVWRI0H[LFRSS RLOULJZDV
RZQHGE\D8QLWHG6WDWHVFRPSDQ\FRQWUROOHGE\D0H[LFDQ6WDWHRZQHGFRPSDQ\DQGRSHUDWHGE\DSULYDWHO\
RZQHG0H[LFDQGULOOLQJFRPSDQ\LQYROYLQJ86PLOOLRQFOHDQXSFRVWVDQGDQHVWLPDWHG86PLOOLRQORVV
E\WKHILVKLQJDQGWRXULVPLQGXVWU\VHWWOHGRXWRIFRXUWEHWZHHQWKH8QLWHG6WDWHV*RYHUQPHQWDQGWKH8QLWHG6WDWHV
FRPSDQ\ZLWKRXWJRLQJLQWRTXHVWLRQVRIIRUPDOOLDELOLW\3DLG86PLOOLRQWRWKH8QLWHG6WDWHV*RYHUQPHQWDQG
86PLOOLRQWRZDUGVORVVHVVXIIHUHGE\ILVKHUPHQWRXULVWUHVRUWVDQGRWKHUVDIIHFWHGE\WKHRLOVSLOO ,/0
YRO  S LL WKH&KHUU\3RLQW2LO6SLOOSS &DQDGDDQG$WODQWLF5LFKILHOG2LO5HILQHU\D
FRUSRUDWLRQRIWKH8QLWHG6WDWHVRI$PHULFDVHWWOHGFODLPVRXWRIFRXUWLQUHVSHFWRIDQRLOVSLOOFDXVHGE\D/LEHULDQ
WDQNHUZKLOHXQORDGLQJRLODW&KHUU\3RLQW6WDWHRI:DVKLQJWRQLQWKH8QLWHG6WDWHVZDWHUVFDXVLQJRLOSROOXWLRQ
WRWKH&DQDGLDQEHDFKHVLQWKHZHVWFRDVW &DQDGLDQ<HDUERRNRI,QWHUQDWLRQDO/DZYRO;,  SWKH
6DQGR]FDVH/HIHEHU7UDQVERXQGDU\(QYLURQPHQWDO,QWHUIHUHQFHRSFLWSS 7KHZDWHUXVHGWR
H[WLQJXLVKILUHWKDWEURNHRXWDWWKH6DQGR]&KHPLFDO&RUSRUDWLRQRQ1RYHPEHUSROOXWHGWKH5LYHU5KLQH
FDXVHGVLJQLILFDQWKDUPGRZQVWUHDPLQ)UDQFH*HUPDQ\DQGWKH1HWKHUODQGV(FRQRPLFKDUPKDGWREH
FRPSHQVDWHG7KLVLQYROYHGFOHDQXSFRVWVDQGRWKHUUHVSRQVHPHDVXUHVLQFOXGLQJPRQLWRULQJDQGUHVWRUDWLRQFRVWV
3XUHHFRQRPLFORVVZDVDOVRLQYROYHGDVDUHVXOWRIORVVFDXVHGWRWKHILVKLQJIUHVKZDWHULQGXVWU\7KHVHWWOHPHQWRI
FODLPVZDVDWSULYDWHOHYHO0RUHWKDQFODLPVZHUHVHWWOHGLQWKHDPRXQWRIPLOOLRQ*HUPDQPDUNV0RVW
RIWKHFRPSHQVDWLRQZDVSDLGWR6WDWHVEXWVRPHSULYDWHSDUWLHVDOVRUHFHLYHGFRPSHQVDWLRQ %KRSDO*DVFDVHLQ
/HIHEHUSS FODLPZDVVHWWOHGRXWRIFRXUWEHWZHHQWKH8QLRQ&DUELGH&RUSRUDWLRQWKH8QLWHG6WDWHVRI
$PHULFDDQGWKH*RYHUQPHQWRI,QGLDIRU86PLOOLRQZKLOHWKHLQLWLDOFODLPIRUFRPSHQVDWLRQZDVPRUHWKDQ
WKDW 7KH0LQHVGH3RWDVVHGģ$OVDFHLQ/HIHEHUSS $)UHQFKFRPSDQ\SROOXWHGWKH5LYHU5KLQHZLWK
FKORULGHVWKURXJKGLVFKDUJHRIZDVWHVDOWV6XFKGLVFKDUJHZDVFRQVLGHUHGDQRUPDORSHUDWLRQ%XWWKHKLJKVDOLQLW\
RIWKHULYHUZDVDPDWWHURIFRQFHUQGRZQVWUHDPWRSRWDEOHZDWHUFRPSDQLHVLQGXVWU\DQGPDUNHWJDUGHQHUVZKLFK
WUDGLWLRQDOO\XVHGWKHZDWHUIRUWKHLUFRPPHUFH*RYHUQPHQWVFRQFHUQHG6ZLW]HUODQG)UDQFH*HUPDQ\DQGWKH
1HWKHUODQGVQHJRWLDWHGDQDJUHHPHQWWRUHGXFHWKHFKORULGHSROOXWLRQLQDW%RQQZKLFKFDPHLQWRIRUFHRQO\LQ
EXWLWGLGQRWODVW$QRWKHU3URWRFROZDVFRQFOXGHGLQ6WLOOWKHSUREOHPRIKLJKVDOLQLW\FRQWLQXHG$V
WKH*RYHUQPHQWRIWKH1HWKHUODQGVZDVQRWZLOOLQJWREULQJDFODLPDJDLQVWWKH*RYHUQPHQWRI)UDQFHVRPHYLFWLPV
ODXQFKHGDSULYDWHOLWLJDWLRQLQWKHFRXUWVRIWKH1HWKHUODQGVLQ7KHOLWLJDWLRQFRQWLQXHGXQWLOZKHQWKH
FDVHZDVVHWWOHGRXWRIFRXUWMXVWEHIRUHWKH6XSUHPH&RXUWRIWKH1HWKHUODQGVUXOHGLQIDYRXURIWKHSODLQWLIIV
7KHVHWWOHPHQWZDVWRWKHWXQHRI86PLOOLRQLQIDYRXURIWKHFRRSHUDWLYHVRIWKHPDUNHWJDUGHQHUV&ODLPVRI
SRWDEOHZDWHULQGXVWU\GLGQRWVXFFHHGLQWKHFRXUWRI)UDQFHRQWKHJURXQGWKDWWKHUHZDVQRVXIILFLHQWFDXVDOOLQN
EHWZHHQWKHGLVFKDUJHRIZDVWHVDOWVDQGWKH FRUURVLRQGDPDJHIRUZKLFKWKHZDWHULQGXVWU\VRXJKWWKHGDPDJH 
6HHDOVR6HFUHWDULDW6XUYH\RI/LDELOLW\UHJLPHV$&1SDUDV



6HH/HIHEHU7UDQVERXQGDU\(QYLURQPHQWDO,QWHUIHUHQFHīRSFLWIRRWQRWHS



QRQGLVFULPLQDWRU\ULJKWRIDFFHVVWRFLYLOODZUHPHGLHV

$FFHVVWRLQIRUPDWLRQLVDQHYROYLQJSULQFLSOH(YHQLQFRXQWULHVZLWKVRPHDGYDQFHG




6HHWKH&RQYHQWLRQRQ$FFHVVWR,QIRUPDWLRQ3XEOLF3DUWLFLSDWLRQLQ'HFLVLRQ0DNLQJDQG$FFHVVWR-XVWLFHLQ
(QYLURQPHQWDO0DWWHUVZKLFKLVLQIRUFHVLQFH2FWREHUWKH263$5&RQYHQWLRQIRUWKH3URWHFWLRQRI
WKH0DULQH(QYLURQPHQWRIWKH1RUWK(DVW$WODQWLF DUWLFOH /XJDQR&RQYHQWLRQRQ(QYLURQPHQWDO/LDELOLW\
DUWLFOHVDQG WKH81(&(6RILD*XLGHOLQHVRQDFFHVVWRLQIRUPDWLRQDQGSXEOLFSDUWLFLSDWLRQLQ
HQYLURQPHQWDOGHFLVLRQPDNLQJ DUWLFOHVDQG WKH(8&RXQFLO3DUOLDPHQW'LUHFWLYH(&RI
-DQXDU\6HHDOVR6HFUHWDULDW6XUYH\RI/LDELOLW\5HJLPHVGRFXPHQW$&1SDUDV


7KH6FDQGLQDYLDQFRXQWULHVWKHFRXQWULHVLQWKH(XURSHDQ8QLRQDQGWKH8QLWHG6WDWHVKDYHSURJUHVVHGDORQJ
WKHURXWHWRPDNHWKHULJKWRIDFFHVVWRLQIRUPDWLRQEXWWKHUHLVVWLOODORWWKDWQHHGVWREHDFKLHYHGHYHQLQWKH
FRQWH[WRIWKRVHFRXQWULHVDQGHYHQPRUHVRLQRWKHUMXULVGLFWLRQVVHH6&ROLYHU3+RIIPDQ-)LW]SDWULFNDQG
6%RZHQ HGV 6HFUHF\DQG/LEHUW\1DWLRQDO6HFXULW\)UHHGRPRI([SUHVVLRQDQG$FFHVVWR,QIRUPDWLRQ 7KH
+DJXH.OXZHU$FDGHPLF3XEOLVKHUV 82EHUJ(8&LWL]HQVģ5LJKWWR.QRZ7KH,PSUREDEOH$GRSWLRQRI
D(XURSHDQ)UHHGRPRI,QIRUPDWLRQ$FW&DPEULGJH<HDUERRNRI(XURSHDQ/HJDO6WXGLHVYRO  S
ĥ5LJKWWRNQRZĦODZVKDYHEHHQHQDFWHGLQDWOHDVW8QLWHG6WDWHV6WDWHVDQGLQ&DQDGD)RULQIRUPDWLRQRQWKHVH
DQGRWKHULQLWLDWLYHVDQGDQDO\VLVRIWKHULJKWRIDFFHVVWRLQIRUPDWLRQVHH3HWHU+6DQGĥ,QIRUPDWLRQ'LVFORVXUHDV
DQ,QVWUXPHQWRI(QYLURQPHQWDO*RYHUQDQFHĦ=HLWVFKULIWIXUDXVO¥QGLVFKHV·IIHQWOLVFKHV5HFKWXQG9·ONHUUHFKW
YRO  SS2QWKHDYDLODELOLW\RIWKHULJKWWRLQIRUPDWLRQLQWKHFRQWH[WRIDFFHVVWRHQYLURQPHQWDO
MXVWLFHLQ1HZ=HDODQGVHH-XVWLFH3HWHU6DOPRQĥ$FFHVVWR(QYLURQPHQWDOMXVWLFHĦ1=-(QYLURQPHQWDO/DZ
YRO  SSSS7KH:RUOG%DQNLVDOVRLPSOHPHQWLQJSURFHGXUHVWRSURPRWHSXEOLFGLVFORVXUHRI
RSHUDWLRQDOLQIRUPDWLRQFRQFHUQLQJWKHSURMHFWVLWVXSSRUWVZRUOGZLGH6HH,),6KLKDWD7KH:RUOG%DQN
,QVSHFWLRQ3DQHO  


)RUH[DPSOH6HFWLRQRIWKH5LJKWWR,QIRUPDWLRQ$FWRI,QGLDREOLJDWHVDOOSXEOLFDXWKRULWLHV
WRFROOHFWDQGPDLQWDLQLISRVVLEOHLQFRPSXWHUL]HGIRUPDOOUHFRUGVGXO\FDWDORJXHGDQGLQGH[HGLQD
PDQQHUDQGWKHIRUPZKLFKIDFLOLWDWHVWKHULJKWWRLQIRUPDWLRQXQGHUWKH$FW)RUWKHWH[WRI$FWRI
VHHKWWSLQGLDFRGHQLFLQIXOODFWDVS"WIQP 

ULJKWRIDFFHVVLVFRQWDLQHGLQVHYHUDOLQVWUXPHQWV

DQGPDNLQJLWLQDOOLWVYDULHGGLPHQVLRQVDOHJDOO\HQIRUFHDEOHULJKWLVWDNLQJWLPH6XFKD

IRUPVRIJRYHUQDQFHDQGPRGHUQHOHPHQWVRIDGPLQLVWUDWLYHODZGHYHORSPHQWRIWKHFRQFHSW

 

JULHYDQFHV

LQFOXGLQJFRPSODLQWVDERXWQRQFRPSOLDQFHZLWKWKHUHTXLUHGVDIHW\VWDQGDUGVDQGUHGUHVVRI

WKHDFWLYLW\SURYLVLRQVFRQFHUQLQJLQVXUDQFHRUILQDQFLDOJXDUDQWHHVWKHRSHUDWRULVUHTXLUHGWR

H[SHULHQFHRIGLIIHUHQWFDVHVLVWKDWERWK6WDWHVDQGFRQFHUQHGHQWLWLHVUHSUHVHQWLQJWKH


LQIRUPDWLRQLQFOXGHWKHSUHFLVHQDWXUHRIULVNWKHVWDQGDUGVRIVDIHW\UHTXLUHGILQDQFLDOEDVHRI

PDNHLWDYDLODEOHWRWKRVHWKDWDUHLQWHUHVWHGLQVHHNLQJWKHLQIRUPDWLRQ(OHPHQWVRI

RIFRXUW2WKHUVKDYHEHHQVHWWOHGE\UHFRXUVHWRFLYLOOLDELOLW\UHJLPHV7KHFRQFOXVLRQIURPWKH

LQUHFHQW\HDUVLQYROYLQJVHWWOHPHQWRIFODLPVIRUFRPSHQVDWLRQ
6RPHRIWKHPDUHVHWWOHGRXW

FROOHFWDQGPDLQWDLQWKHLQIRUPDWLRQDVSDUWRISHUIRUPDQFHRIWKHLUGXWLHVRIGXHGLOLJHQFHDQG

OHQJWK\SURFHGXUHZKLFKPD\DFWDVDGLVLQFHQWLYH7KHUHKDYHEHHQVHYHUDOLQFLGHQWVRIGDPDJH


DSSOLFDEOHLQUHVSHFWRILQWHUQDWLRQDOSURFHGXUHVFRQWHPSODWHGLQSDUDJUDSK6WDWHVVKRXOG

DVSHFWRIWKHPDWWHUDQGUHIOHFWWKHGHVLUHQRWWRRYHUEXUGHQWKHYLFWLPZLWKDQH[FHVVLYHO\

WKHSULQFLSOHRIHTXDODFFHVVHQYLVDJHGLQSDUDJUDSKVDQGIRUYLFWLPVRIWUDQVERXQGDU\

3DUDJUDSKDGGUHVVHVDFFHVVWRLQIRUPDWLRQ7KLVLVDQLPSRUWDQWPDWWHUZLWKRXWZKLFK

GDPDJHFDQQRWEHUHDOL]HGH[SHGLWLRXVO\RUZLWKRXWPXFKH[SHQVH3DUDJUDSKPD\HTXDOO\EH

7KHUHIHUHQFHWR

 

SURFHGXUHVWKDWDUHH[SHGLWLRXVDQGLQYROYLQJPLQLPDOH[SHQVHVLVLQWHQGHGWRUHVSRQGWRWKLV

ĥYHU\FRPSOH[FRVWO\DQGXOWLPDWHO\GHYRLGRIJXDUDQWHHRIVXFFHVVĦ



UHTXLULQJYLFWLPVWRSXUVXHWKHLUFODLPVLQIRUHLJQQDWLRQDOMXGLFLDODQGRWKHUIRUXPVPD\EH
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7KHUHIHUHQFHWRĥDSSURSULDWHĦDFFHVVLQSDUDJUDSKLVLQWHQGHGWRLQGLFDWHWKDWLQFHUWDLQ

$OVRLPSOLFDWHGLQWKHSUHVHQWGUDIWSULQFLSOHVLVWKHTXHVWLRQRIUHFRJQLWLRQDQG


6XFKDJUHHPHQWVVKRXOGDVDSSURSULDWHLQFOXGHDUUDQJHPHQWVIRULQGXVWU\DQGRU
6WDWHIXQGVWRSURYLGHVXSSOHPHQWDU\FRPSHQVDWLRQLQWKHHYHQWWKDWWKHILQDQFLDO
UHVRXUFHVRIWKHRSHUDWRULQFOXGLQJILQDQFLDOVHFXULW\PHDVXUHVDUHLQVXIILFLHQWWRFRYHU
WKHGDPDJHVXIIHUHGDVDUHVXOWRIDQLQFLGHQW$Q\VXFKIXQGVPD\EHGHVLJQHGWR
VXSSOHPHQWRUUHSODFHQDWLRQDOLQGXVWU\EDVHGIXQGV



)RUH[DPSOHWKH86'LVWULFW&RXUWZKLFKGLVPLVVHGWKH,QGLDQFODLPVIRUFRPSHQVDWLRQLQWKH%KRSDOFDVHRQ
JURXQGVRIIRUXPQRQFRQYHQLHQFHDQGUHIHUUHGWKHSODLQWLIIVWRFRXUWVLQ,QGLDVWLSXODWHGWKDWMXGJPHQWVUHQGHUHG
LQ,QGLDFRXOGEHHQIRUFHGLQWKH8QLWHG6WDWHV/HIHEHU7UDQVERXQGDU\(QYLURQPHQWDO,QWHUIHUHQFH ī RSFLW
SS



'HYHORSPHQWRIVSHFLILFLQWHUQDWLRQDOUHJLPHV

3ULQFLSOH


:KHUHLQUHVSHFWRISDUWLFXODUFDWHJRULHVRIKD]DUGRXVDFWLYLWLHVVSHFLILFJOREDO
UHJLRQDORUELODWHUDODJUHHPHQWVZRXOGSURYLGHHIIHFWLYHDUUDQJHPHQWVFRQFHUQLQJ
FRPSHQVDWLRQUHVSRQVHPHDVXUHVDQGLQWHUQDWLRQDODQGGRPHVWLFUHPHGLHVDOOHIIRUWV
VKRXOGEHPDGHWRFRQFOXGHVXFKVSHFLILFDJUHHPHQWV

SRVVLELOLWLHVH[LVW

HQIRUFHPHQWRIIRUHLJQMXGJPHQWVDQGDUELWUDODZDUGV2WKHUFRQGLWLRQVPD\DSSO\RU

LUUHFRQFLODELOLW\ZLWKWKHHDUOLHUGHFLVLRQVFRXOGEHSOHDGHGDVJURXQGVWRGHQ\UHFRJQLWLRQDQG

ZLWKWKHLULQWHUQDWLRQDOWUHDW\REOLJDWLRQV*HQHUDOO\IUDXGQRIDLUWULDOSXEOLFSROLF\

DQGDUELWUDODZDUGVWRVSHFLILFFRQGLWLRQVSUHVFULEHGLQWKHLUODZRUHQIRUFHWKHPLQDFFRUGDQFH

DVVHWVDUHDYDLODEOH0RVW6WDWHVVXEMHFWWKHUHFRJQLWLRQDQGHQIRUFHPHQWRIIRUHLJQMXGJPHQWV

QRWKDYHHQRXJKDVVHWVIRUYLFWLPVWRUHFRYHUFRPSHQVDWLRQLQRWKHUMXULVGLFWLRQVZKHUHVXFK

EHHVVHQWLDOWRHQVXUHWKHHIIHFWVRIGHFLVLRQVUHQGHUHGLQMXULVGLFWLRQVLQZKLFKWKHGHIHQGDQWGLG

HQIRUFHPHQWRIIRUHLJQMXGJPHQWVDQGDUELWUDODZDUGV6XFKUHFRJQLWLRQDQGHQIRUFHPHQWZRXOG

 

H[SHQVHV

LIDQ\:KHUHIHDVLEOHVXFKLQIRUPDWLRQVKRXOGEHDFFHVVLEOHIUHHRIFKDUJHRUZLWKPLQLPDO

DSSOLFDEOHH[FHSWLRQVWKHJURXQGVIRUUHIXVDOSURFHGXUHVIRUUHYLHZDQGWKHFKDUJHVDSSOLFDEOH

LPSRUWDQWWKDWHYHQLQVXFKFLUFXPVWDQFHVLQIRUPDWLRQLVUHDGLO\PDGHDYDLODEOHFRQFHUQLQJWKH
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9. By an Order dated 7 October 1993, the Vice-President of the Court, at the
request of Bosnia and Herzegovina, extended the time-limit for the filing of the
Memorial to 15 April 1994 and accordingly extended the time-limit for the filing of the Counter-Memorial to 15 April 1995. Bosnia and Herzegovina filed its
Memorial within the time-limit thus extended. By a letter dated 9 May 1994,
the Agent of the FRY submitted that the Memorial filed by Bosnia and Herzegovina failed to meet the requirements of Article 43 of the Statute and Articles 50
and 51 of the Rules of Court. By letter of 30 June 1994, the Registrar, acting on
the instructions of the Court, requested Bosnia and Herzegovina, pursuant to
Article 50, paragraph 2, of the Rules of Court, to file as annexes to its Memorial the extracts of the documents to which it referred therein. Bosnia and

11

10

8. On 10 August 1993, the FRY also submitted a request for the indication
of provisional measures and on 10 August and 23 August 1993, it filed written
observations on Bosnia and Herzegovina’s new request. By an Order dated
13 September 1993, the Court, after hearing the Parties, reaffirmed the measures indicated in its Order of 8 April 1993 and stated that those measures
should be immediately and effectively implemented.

2. Pursuant to Article 40, paragraph 2, of the Statute of the Court, the
Application was immediately communicated to the Government of the Federal
Republic of Yugoslavia (hereinafter “the FRY”) by the Registrar ; and in
accordance with paragraph 3 of that Article, all States entitled to appear before
the Court were notified of the Application.
3. In conformity with Article 43 of the Rules of Court, the Registrar
addressed the notification provided for in Article 63, paragraph 1, of the
Statute to all the States appearing on the list of the parties to the Genocide Convention held by the Secretary-General of the United Nations as depositary.
The Registrar also sent to the Secretary-General the notification provided for
in Article 34, paragraph 3, of the Statute.
4. On 20 March 1993, immediately after the filing of its Application, Bosnia

1. On 20 March 1993, the Government of the Republic of Bosnia and Herzegovina (with effect from 14 December 1995 “Bosnia and Herzegovina”) filed in
the Registry of the Court an Application instituting proceedings against the
Federal Republic of Yugoslavia (with effect from 4 February 2003, “Serbia and
Montenegro” and with effect from 3 June 2006, the Republic of Serbia — see
paragraphs 67 and 79 below) in respect of a dispute concerning alleged violations of the Convention on the Prevention and Punishment of the Crime of
Genocide, adopted by the General Assembly of the United Nations on 9 December 1948 (hereinafter “the Genocide Convention” or “the Convention”), as well
as various matters which Bosnia and Herzegovina claimed were connected
therewith. The Application invoked Article IX of the Genocide Convention as
the basis of the jurisdiction of the Court.

delivers the following Judgment :

THE COURT,

7. On 27 July 1993, Bosnia and Herzegovina submitted a new request for the
indication of provisional measures. By letters of 6 August and 10 August 1993,
the Agent of Bosnia and Herzegovina indicated that his Government wished to
invoke additional bases of jurisdiction in the case : the Treaty between the
Allied and Associated Powers and the Kingdom of the Serbs, Croats and
Slovenes on the Protection of Minorities, signed at Saint-Germain-en-Laye on
10 September 1919, and customary and conventional international laws of war
and international humanitarian law. By a letter of 13 August 1993, the Agent
of Bosnia and Herzegovina confirmed his Government’s intention also to rely
on the above-mentioned letter from the Presidents of Montenegro and Serbia
dated 8 June 1992 as an additional basis of jurisdiction (see paragraph 4).
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composed as above,
after deliberation,
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and Herzegovina submitted a request for the indication of provisional measures
pursuant to Article 73 of the Rules of Court. On 31 March 1993, Bosnia and
Herzegovina filed in the Registry, and invoked as an additional basis of jurisdiction, the text of a letter dated 8 June 1992, addressed jointly by the President
of the then Republic of Montenegro and the President of the then Republic of
Serbia to the President of the Arbitration Commission of the International
Conference for Peace in Yugoslavia. On 1 April 1993, the FRY submitted written observations on Bosnia and Herzegovina’s request for provisional measures, in which it, in turn, recommended that the Court indicate provisional
measures to be applied to Bosnia and Herzegovina. By an Order dated
8 April 1993, the Court, after hearing the Parties, indicated certain provisional
measures with a view to the protection of rights under the Genocide Convention.
5. By an Order dated 16 April 1993, the President of the Court fixed
15 October 1993 as the time-limit for the filing of the Memorial of Bosnia and
Herzegovina and 15 April 1994 as the time-limit for the filing of the CounterMemorial of the FRY.
6. Since the Court included upon the Bench no judge of the nationality of
the Parties, each of them exercised its right under Article 31, paragraph 3, of
the Statute to choose a judge ad hoc to sit in the case : Bosnia and Herzegovina
chose Mr. Elihu Lauterpacht and the FRY chose Mr. Milenko Kreća.
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Mr. Vladimir Djerić, LL.M. (Michigan), Attorney at Law, Mikijelj, Janković
& Bogdanović, Belgrade, President of the International Law Association
of Serbia and Montenegro,
Mr. Igor Olujić, Attorney at Law, Belgrade,
as Counsel and Advocates ;
Ms Sanja Djajić, S.J.D, Associate Professor at the Novi Sad University
School of Law,
Ms Ivana Mroz, LL.M. (Minneapolis),
Mr. Svetislav Rabrenović, Expert-associate at the Office of the Prosecutor
for War Crimes of the Republic of Serbia,
Mr. Aleksandar Djurdjić, LL.M., First Secretary at the Ministry of Foreign
Affairs of Serbia and Montenegro,
Mr. Miloš Jastrebić, Second Secretary at the Ministry of Foreign Affairs of
Serbia and Montenegro,
Mr. Christian J. Tams, LL.M., Ph.D. (Cambridge), Walther-Schücking Institute, University of Kiel,
Ms Dina Dobrkovic, LL.B.,
as Assistants,
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15. On 15 April 1998, the Co-Agent of the FRY filed “Additional Annexes

14. By an Order dated 22 January 1998, the President, at the request of
Bosnia and Herzegovina, extended the time-limit for the filing of the Reply of
Bosnia and Herzegovina to 23 April 1998 and accordingly extended the timelimit for the filing of the Rejoinder of the FRY to 22 January 1999.

11. By a letter dated 2 February 1996, the Agent of the FRY submitted to
the Court the text of the General Framework Agreement for Peace in Bosnia
and Herzegovina and the annexes thereto, initialled in Dayton, Ohio, on
21 November 1995, and signed in Paris on 14 December 1995 (hereinafter the
“Dayton Agreement”).
12. Public hearings were held on preliminary objections between 29 April
and 3 May 1996. By a Judgment of 11 July 1996, the Court dismissed the
preliminary objections and found that it had jurisdiction to adjudicate on the
dispute on the basis of Article IX of the Genocide Convention and that the
Application was admissible.
13. By an Order dated 23 July 1996, the President fixed 23 July 1997 as the
time-limit for the filing of the Counter-Memorial of the FRY. The CounterMemorial, which was filed on 22 July 1997, contained counter-claims. By a letter dated 28 July 1997, Bosnia and Herzegovina, invoking Article 80 of the
1978 Rules of Court, challenged the admissibility of the counter-claims. On
22 September 1997, at a meeting held between the President of the Court and
the Agents of the Parties, the Agents accepted that their respective Governments submit written observations on the question of the admissibility of the
counter-claims. Bosnia and Herzegovina and the FRY submitted their observations to the Court on 10 October 1997 and 24 October 1997, respectively. By
an Order dated 17 December 1997, the Court found that the counter-claims
submitted by the FRY were admissible as such and formed part of the current
proceedings since they fulfilled the conditions set out in Article 80, paragraphs 1 and 2, of the 1978 Rules of Court. The Court further directed Bosnia
and Herzegovina to submit a Reply and the FRY to submit a Rejoinder relating to the claims of both Parties and fixed 23 January 1998 and 23 July 1998 as
the respective time-limits for the filing of those pleadings. The Court also
reserved the right of Bosnia and Herzegovina to present its views on the
counter-claims of the FRY in an additional pleading.

Herzegovina accordingly filed Additional Annexes to its Memorial on 4 January 1995.
10. By an Order dated 21 March 1995, the President of the Court, at the
request of the FRY, extended the time-limit for the filing of the CounterMemorial to 30 June 1995. Within the time-limit thus extended, the FRY, referring to Article 79, paragraph 1, of the Rules of Court of 14 April 1978, raised
preliminary objections concerning the Court’s jurisdiction to entertain the
case and to the admissibility of the Application. Accordingly, by an Order
of 14 July 1995, the President of the Court noted that, by virtue of Article 79,
paragraph 3, of the 1978 Rules of Court, the proceedings on the merits were
suspended, and fixed 14 November 1995 as the time-limit within which Bosnia
and Herzegovina might present a written statement of its observations and submissions on the preliminary objections raised by the FRY. Bosnia and Herzegovina filed such a statement within the time-limit thus fixed.
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to the Counter-Memorial of the Federal Republic of Yugoslavia”. By a letter
dated 14 May 1998, the Deputy Agent of Bosnia and Herzegovina, referring to
Articles 50 and 52 of the Rules of Court, objected to the admissibility of these
documents in view of their late filing. On 22 September 1998, the Parties were
informed that the Court had decided that the documents in question “[were]
admissible as Annexes to the Counter-Memorial to the extent that they were
established, in the original language, on or before the date fixed by the Order of
23 July 1996 for the filing of the Counter-Memorial” and that “[a]ny such
document established after that date [would] have to be submitted as an Annex
to the Rejoinder, if Yugoslavia so wishe[d]”.
16. On 23 April 1998, within the time-limit thus extended, Bosnia and
Herzegovina filed its Reply. By a letter dated 27 November 1998, the FRY
requested the Court to extend the time-limit for the filing of its Rejoinder to
22 April 1999. By a letter dated 9 December 1998, Bosnia and Herzegovina
objected to any extension of the time-limit fixed for the filing of the Rejoinder.
By an Order of 11 December 1998, the Court, having regard to the fact that
Bosnia and Herzegovina had been granted an extension of the time-limit for
the filing of its Reply, extended the time-limit for the filing of the Rejoinder of
the FRY to 22 February 1999. The FRY filed its Rejoinder within the timelimit thus extended.
17. On 19 April 1999, the President of the Court held a meeting with the
representatives of the Parties in order to ascertain their views with regard to
questions of procedure. Bosnia and Herzegovina indicated that it did not
intend to file an additional pleading concerning the counter-claims made by the
FRY and considered the case ready for oral proceedings. The Parties also
expressed their views about the organization of the oral proceedings.
18. By a letter dated 9 June 1999, the then Chairman of the Presidency of
Bosnia and Herzegovina, Mr. Zivko Radisić, informed the Court of the appointment of a Co-Agent, Mr. Svetozar Miletić. By a letter dated 10 June 1999, the
thus appointed Co-Agent informed the Court that Bosnia and Herzegovina
wished to discontinue the case. By a letter of 14 June 1999, the Agent of Bosnia
and Herzegovina asserted that the Presidency of Bosnia and Herzegovina had
taken no action to appoint a Co-Agent or to terminate the proceedings before
the Court. By a letter of 15 June 1999, the Agent of the FRY stated that his
Government accepted the discontinuance of the proceedings. By a letter of
21 June 1999, the Agent of Bosnia and Herzegovina reiterated that the Presidency had not made any decision to discontinue the proceedings and transmitted to the Court letters from two members of the Presidency, including the new
Chairman of the Presidency, confirming that no such decision had been made.
19. By letters dated 30 June 1999 and 2 September 1999, the President of the
Court requested the Chairman of the Presidency to clarify the position of
Bosnia and Herzegovina regarding the pendency of the case. By a letter dated
3 September 1999, the Agent of the FRY submitted certain observations on
this matter, concluding that there was an agreement between the Parties to discontinue the case. By a letter dated 15 September 1999, the Chairman of the
Presidency of Bosnia and Herzegovina informed the Court that at its 58th session held on 8 September 1999, the Presidency had concluded that : (i) the
Presidency “did not make a decision to discontinue legal proceedings before the
International Court of Justice” ; (ii) the Presidency “did not make a decision to
name a Co-Agent in this case” ; (iii) the Presidency would “inform [the Court]
timely about any further decisions concerning this case”.
20. By a letter of 20 September 1999, the President of the Court informed
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FRY and letters dated 9 June and 21 September 2000 from Bosnia and Herzegovina, the Agents of the Parties restated their positions.
23. By a letter dated 29 September 2000, Mr. Svetozar Miletić, who had purportedly been appointed Co-Agent on 9 June 1999 by the then Chairman of the
Presidency of Bosnia and Herzegovina, reiterated his position that the case had
been discontinued. By a letter dated 6 October 2000, the Agent of Bosnia and
Herzegovina stated that this letter and the recent communication from the
Agent of the FRY had not altered the commitment of the Government of
Bosnia and Herzegovina to continue the proceedings.
24. By letters dated 16 October 2000 from the President of the Court and
from the Registrar, the Parties were informed that, at its meeting of 10 October 2000, the Court, having examined all the correspondence received on this
question, had found that Bosnia and Herzegovina had not demonstrated its
will to withdraw the Application in an unequivocal manner. The Court had
thus concluded that there had been no discontinuance of the case by Bosnia
and Herzegovina. Consequently, in accordance with Article 54 of the Rules, the
Court, after having consulted the Parties, would, at an appropriate time, fix a
date for the opening of the oral proceedings.
25. By a letter dated 18 January 2001, the Minister for Foreign Affairs of the
FRY requested the Court to grant a stay of the proceedings or alternatively to
postpone the opening of the oral proceedings for a period of 12 months due,
inter alia, to the change of Government of the FRY and the resulting fundamental change in the policies and international position of that State. By a letter dated 25 January 2001, the Agent of Bosnia and Herzegovina communicated the views of his Government on the request made by the FRY and
reserved his Government’s final judgment on the matter, indicating that, in the
intervening period, Bosnia and Herzegovina’s position continued to be that
there should be an expedited resolution of the case.
26. By a letter dated 20 April 2001, the Agent of the FRY informed the
Court that his Government wished to withdraw the counter-claims submitted
by the FRY in its Counter-Memorial. The Agent also informed the Court that
his Government was of the opinion that the Court did not have jurisdiction
ratione personae over the FRY and further that the FRY intended to submit an
application for revision of the Judgment of 11 July 1996. On 24 April 2001, the
FRY filed in the Registry of the Court an Application instituting proceedings
whereby, referring to Article 61 of the Statute, it requested the Court to revise
the Judgment delivered on Preliminary Objections on 11 July 1996 (Application
for Revision of the Judgment of 11 July 1996 in the Case concerning Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objections
(Yugoslavia v. Bosnia and Herzegovina), hereinafter referred to as “the Application for Revision case”). In the present case the Agent of the FRY submitted,
under cover of a letter dated 4 May 2001, a document entitled “Initiative to the
Court to Reconsider ex officio Jurisdiction over Yugoslavia”, accompanied by
one volume of annexes (hereinafter “the Initiative”). The Agent informed the
Court that the Initiative was based on facts and arguments which were essentially identical to those submitted in the FRY’s Application for revision of the
Judgment of 11 July 1996 since his Government believed that these were both
appropriate procedural avenues. In the Initiative, the FRY requested the Court
to adjudge and declare that it had no jurisdiction ratione personae over the
FRY, contending that it had not been a party to the Statute of the Court until
its admission to the United Nations on 1 November 2000, that it had not been
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the Parties that the Court intended to schedule hearings in the case beginning in
the latter part of February 2000 and requested the Chairman of the Presidency
of Bosnia and Herzegovina to confirm that Bosnia and Herzegovina’s position
was that the case should so proceed. By a letter of 4 October 1999, the Agent of
Bosnia and Herzegovina confirmed that the position of his Government was
that the case should proceed and he requested the Court to set a date for the
beginning of the oral proceedings as soon as possible. By a letter dated
10 October 1999, the member of the Presidency of Bosnia and Herzegovina
from the Republika Srpska informed the Court that the letter of 15 September 1999 from the Chairman of the Presidency was “without legal effects”
inter alia because the National Assembly of the Republika Srpska, acting pursuant to the Constitution of Bosnia and Herzegovina, had declared the decision
of 15 September “destructive of a vital interest” of the Republika Srpska. On
22 October 1999, the President informed the Parties that, having regard to the
correspondence received on this matter, the Court had decided not to hold
hearings in the case in February 2000.
21. By a letter dated 23 March 2000 transmitting to the Court a letter dated
20 March 2000 from the Chairman of the Presidency, the Agent of Bosnia and
Herzegovina reaffirmed that the appointment of a Co-Agent by the former
Chairman of the Presidency of Bosnia and Herzegovina on 9 June 1999 lacked
any legal basis and that the communications of the Co-Agent did not reflect the
position of Bosnia and Herzegovina. Further, the Agent asserted that, contrary
to the claims of the member of the Presidency of Bosnia and Herzegovina from
the Republic of Srpska, the letter of 15 September 1999 was not subject to the
veto mechanism contained in the Constitution of Bosnia and Herzegovina. The
Agent requested the Court to set a date for oral proceedings at its earliest convenience.
22. By a letter dated 13 April 2000, the Agent of the FRY transmitted to the
Court a document entitled “Application for the Interpretation of the Decision
of the Court on the Pendency of the case concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Yugoslavia)”, requesting an interpretation of the decision
of the Court to which the President of the Court had referred in his letter dated
22 October 1999. By a letter dated 18 April 2000, the Registrar informed the
Agent of the FRY that, according to Article 60 of the Statute, a request for
interpretation could relate only to a judgment of the Court and therefore the
document transmitted to the Court on 13 April 2000 could not constitute a
request for interpretation and had not been entered on the Court’s General
List. The Registrar further explained that the sole decision to which reference
was made in the letter of 22 October 1999 was that no hearings would be held
in February 2000. The Registrar requested the Agent to transmit as soon as
possible any comments he might have on the letter dated 23 March 2000 from
the Agent of Bosnia and Herzegovina and the letter from the Chairman of the
Presidency enclosed therewith. By a letter dated 25 April 2000, the Agent of the
FRY submitted such comments to the Court and requested that the Court
record and implement the agreement for the discontinuance of the case evidenced by the exchange of the letter of the Co-Agent of the Applicant dated
10 June 1999 and the letter of the Agent of the FRY dated 15 June 1999. By a
letter dated 8 May 2000, the Agent of Bosnia and Herzegovina submitted certain observations regarding the letter dated 25 April 2000 from the Agent of the
FRY and reiterated the wish of his Government to continue with the proceedings in the case. By letters dated 8 June, 26 June and 4 October 2000 from the
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34. By a letter dated 25 April 2003, Bosnia and Herzegovina chose
Mr. Ahmed Mahiou to sit as judge ad hoc in the case.

30. Under cover of a letter of 18 April 2002, the Registrar, referring to
Article 34, paragraph 3, of the Statute, transmitted copies of the written proceedings to the Secretary-General of the United Nations.
31. In its Judgment of 3 February 2003 in the Application for Revision case,
the Court found that the FRY’s Application for revision, under Article 61 of
the Statute of the Court, of the Judgment of 11 July 1996 on preliminary objections was inadmissible.
32. By a letter dated 5 February 2003, the FRY informed the Court that,
following the adoption and promulgation of the Constitutional Charter of
Serbia and Montenegro by the Assembly of the FRY on 4 February 2003,
the name of the State had been changed from the “Federal Republic of Yugoslavia” to “Serbia and Montenegro”. The title of the case was duly changed
and the name “Serbia and Montenegro” was used thereafter for all official purposes of the Court.
33. By a letter of 17 February 2003, Bosnia and Herzegovina reaffirmed its
position with respect to the Initiative, as stated in the letter of 3 December 2001, and expressed its desire to proceed with the case. By a letter dated
8 April 2003, Serbia and Montenegro submitted that, due to major new developments since the filing of the last written pleading, additional written pleadings were necessary in order to make the oral proceedings more effective and
less time-consuming. On 24 April 2003, the President of the Court held a meeting with the Agents of the Parties to discuss questions of procedure. Serbia and
Montenegro stated that it maintained its request for the Court to rule on its
Initiative while Bosnia and Herzegovina considered that there was no need for
additional written pleadings. The possible dates and duration of the oral proceedings were also discussed.

28. By a letter dated 3 December 2001, Bosnia and Herzegovina provided
the Court with its views regarding the Initiative and transmitted a memorandum on “differences between the Application for Revision of 23 April 2001 and
the ‘Initiative’ of 4 May 2001” as well as a copy of the written observations and
annexes filed by Bosnia and Herzegovina on 3 December 2001 in the Application for Revision case. In that letter, Bosnia and Herzegovina submitted that
“there [was] no basis in fact nor in law to honour this so-called ‘Initiative’ ”
and requested the Court inter alia to “respond in the negative to the request
embodied in the ‘Initiative’ ”.
29. By a letter dated 22 February 2002 to the President of the Court, Judge
ad hoc Lauterpacht resigned from the case.

and still was not a party to the Genocide Convention ; it added moreover that
its notification of accession to that Convention dated 8 March 2001 contained
a reservation to Article IX thereof. The FRY asked the Court to suspend the
proceedings on the merits until a decision was rendered on the Initiative.
27. By a letter dated 12 July 2001 and received in the Registry on
15 August 2001, Bosnia and Herzegovina informed the Court that it had no
objection to the withdrawal of the counter-claims by the FRY and stated that
it intended to submit observations regarding the Initiative. By an Order dated
10 September 2001, the President of the Court placed on record the withdrawal
by the FRY of the counter-claims submitted in its Counter-Memorial.
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42. By letters of 15 November 2005, the Registrar informed the Parties,
inter alia, that the Court had decided that it would hear the three experts and
ten witnesses and witness-experts that Bosnia and Herzegovina and Serbia and
Montenegro respectively wished to call and, moreover, that it had decided not
to arrange for the attendance, pursuant to Article 62, paragraph 2, of the Rules

37. Following a further exchange of letters between the Parties in March
and April 2004, the President held a meeting with the Agents of the Parties on
25 June 2004, at which the Parties presented their views on, inter alia, the
scheduling of the hearings and the calling of witnesses and experts.
38. By letters dated 26 October 2004, the Parties were informed that, after
examining the list of cases before it ready for hearing and considering all the
relevant circumstances, the Court had decided to fix Monday 27 February 2006
for the opening of the oral proceedings in the case.
39. On 14 March 2005, the President met with the Agents of the Parties in
order to ascertain their views with regard to the organization of the oral proceedings. At this meeting, both Parties indicated that they intended to call witnesses and experts.
40. By letters dated 19 March 2005, the Registrar, referring to Articles 57
and 58 of the Rules of Court, requested the Parties to provide, by 9 September 2005, details of the witnesses, experts and witness-experts whom they
intended to call and indications of the specific point or points to which the evidence of the witness, expert or witness-expert would be directed. By a letter of
8 September 2005, the Agent of Serbia and Montenegro transmitted to the
Court a list of eight witnesses and two witness-experts whom his Government
wished to call during the oral proceedings. By a further letter of the same date,
the Agent of Serbia and Montenegro communicated a list of five witnesses
whose attendance his Government requested the Court to arrange pursuant to
Article 62, paragraph 2, of the Rules of Court. By a letter dated 9 September 2005, Bosnia and Herzegovina transmitted to the Court a list of three
experts whom it wished to call at the hearings.
41. By a letter dated 5 October 2005, the Deputy Agent of Bosnia and
Herzegovina informed the Registry of Bosnia and Herzegovina’s views with
regard to the time that it considered necessary for the hearing of the experts it
wished to call and made certain submissions, inter alia, with respect to the
request made by Serbia and Montenegro pursuant to Article 62, paragraph 2,
of the Rules of Court. By letters of 4 and 11 October 2005, the Agent and the
Co-Agent of Serbia and Montenegro, respectively, informed the Registry of the
views of their Government with respect to the time necessary for the hearing of
the witnesses and witness-experts whom it wished to call.

36. In an exchange of letters in October and November 2003, the Agents of
the Parties made submissions as to the scheduling of the oral proceedings.

35. By a letter of 12 June 2003, the Registrar informed Serbia and Montenegro that the Court could not accede to its request that the proceedings be suspended until a decision was rendered on the jurisdictional issues raised in the
Initiative ; however, should it wish to do so, Serbia and Montenegro would be
free to present further argument on jurisdictional questions during the oral proceedings on the merits. In further letters of the same date, the Parties were
informed that the Court, having considered Serbia and Montenegro’s request,
had decided not to authorize the filing of further written pleadings in the case.
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45. By a letter dated 16 January 2006, the Deputy Agent of Bosnia and
Herzegovina transmitted to the Registry copies of new documents that Bosnia
and Herzegovina wished to produce pursuant to Article 56 of the Rules of
Court. Under cover of the same letter and of a letter dated 23 January 2006, the
Deputy Agent of Bosnia and Herzegovina also transmitted to the Registry
copies of video material, extracts of which Bosnia and Herzegovina intended
to present at the oral proceedings. By a letter dated 31 January 2006, the CoAgent of Serbia and Montenegro informed the Court that his Government did
not object to the production of the new documents by Bosnia and Herzegovina.
Nor did it object to the video material being shown at the oral proceedings. By

18

letters of 2 February 2006, the Registrar informed the Parties that, in view of
the fact that no objections had been raised by Serbia and Montenegro, the
Court had decided to authorize the production of the new documents by Bosnia and Herzegovina pursuant to Article 56 of the Rules of Court and that it
had further decided that Bosnia and Herzegovina could show extracts of the
video material at the hearings.
46. Under cover of a letter dated 18 January 2006 and received on 20 January 2006, the Agent of Serbia and Montenegro provided the Registry with
copies of new documents which his Government wished to produce pursuant
to Article 56 of the Rules of Court. By a letter of 1 February 2006, the Deputy
Agent of Bosnia and Herzegovina informed the Court that Bosnia and Herzegovina did not object to the production of the said documents by Serbia and
Montenegro. By a letter dated 2 February 2006, the Registrar informed the
Parties that, in view of the fact that no objection had been raised by Bosnia and
Herzegovina, the Court had decided to authorize the production of the new
documents by Serbia and Montenegro. By a letter dated 9 February 2006, the
Co-Agent of Serbia and Montenegro transmitted to the Court certain missing
elements of the new documents submitted on 20 January 2006 and made a
number of observations concerning the new documents produced by Bosnia
and Herzegovina. By a letter dated 20 February 2006, the Deputy Agent of
Bosnia and Herzegovina informed the Court that Bosnia and Herzegovina did
not intend to make any observations regarding the new documents produced
by Serbia and Montenegro.
47. Under cover of a letter dated 31 January 2006, the Co-Agent of Serbia
and Montenegro transmitted to the Court a list of public documents that his
Government would refer to in its first round of oral argument. By a further
letter dated 14 February 2006, the Co-Agent of Serbia and Montenegro transmitted to the Court copies of folders containing the public documents referred
to in the list submitted on 31 January 2006 and informed the Court that Serbia
and Montenegro had decided not to submit the video materials included in that
list. By a letter dated 20 February 2006, the Deputy Agent of Bosnia and
Herzegovina informed the Court that Bosnia and Herzegovina had no observations to make regarding the list of public documents submitted by Serbia and
Montenegro on 31 January 2006. He also stated that Bosnia and Herzegovina
would refer to similar sources during its pleadings and was planning to provide
the Court and the Respondent, at the end of the first round of its oral argument, with a CD-ROM containing materials it had quoted (see below,
paragraph 54).
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48. By a letter dated 26 January 2006, the Registrar informed the Parties of
certain decisions taken by the Court with regard to the hearing of the witnesses,
experts and witness-experts called by the Parties including, inter alia, that,
exceptionally, the verbatim records of the sittings at which the witnesses,
experts and witness-experts were heard would not be made available to the
public or posted on the website of the Court until the end of the oral proceedings.
49. By a letter dated 13 February 2006, the Agent of Serbia and Montenegro
informed the Court that his Government had decided not to call two of the
witnesses and witness-experts included in the list transmitted to the Court on
8 September 2005 and that the order in which the remaining witnesses and
witness-expert would be heard had been modified. By a letter dated 21 February 2006, the Agent of Serbia and Montenegro requested the Court’s per-

44. By a letter dated 28 December 2005, the Deputy Agent of Bosnia and
Herzegovina, on behalf of the Government, requested that the Court call upon
Serbia and Montenegro, under Article 49 of the Statute and Article 62, paragraph 1, of the Rules of Court, to produce a certain number of documents. By
a letter dated 16 January 2006, the Agent of Serbia and Montenegro informed
the Court of his Government’s views on this request. By a letter dated 19 January 2006, the Registrar, acting on the instructions of the Court, asked Bosnia
and Herzegovina to provide certain further information relating to its request
under Article 49 of the Statute and Article 62, paragraph 2, of the Rules of
Court. By letters dated 19 and 24 January 2006, the Deputy Agent of Bosnia
and Herzegovina submitted additional information and informed the Court
that Bosnia and Herzegovina had decided, for the time being, to restrict its
request to the redacted sections of certain documents. By a letter dated 31 January 2006, the Co-Agent of Serbia and Montenegro communicated his Government’s views regarding this modified request. By letters dated 2 February 2006,
the Registrar informed the Parties that the Court had decided, at this stage of
the proceedings, not to call upon Serbia and Montenegro to produce the documents in question. However, the Court reserved the right to exercise subsequently, if necessary, its powers under Article 49 of the Statute and Article 62,
paragraph 1, of the Rules of Court, to request, proprio motu, the production by
Serbia and Montenegro of the documents in question.

of Court, of the five witnesses proposed by Serbia and Montenegro. However,
the Court reserved the right to exercise subsequently, if necessary, its powers
under that provision to call persons of its choosing on its own initiative. The
Registrar also requested the Parties to provide certain information related to
the hearing of the witnesses, experts and witness-experts including, inter alia,
the language in which each witness, expert or witness-expert would speak and,
in respect of those speaking in a language other than English or French, the
arrangements which the Party intended to make, pursuant to Article 70, paragraph 2, of the Rules of Court, for interpretation into one of the official languages of the Court. Finally the Registrar transmitted to the Parties the calendar for the oral proceedings as adopted by the Court.
43. By a letter dated 12 December 2005, the Agent of Serbia and Montenegro informed the Court, inter alia, that eight of the ten witnesses and witnessexperts it wished to call would speak in Serbian and outlined the arrangements
that Serbia and Montenegro would make for interpretation from Serbian to
one of the official languages of the Court. By a letter dated 15 December 2005,
the Deputy Agent of Bosnia and Herzegovina informed the Court, inter alia,
that the three experts called by Bosnia and Herzegovina would speak in one of
the official languages of the Court.
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56. On 20 March 2006, Serbia and Montenegro informed the Court that one
of the witnesses it had intended to call finally would not be giving evidence.
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54. On 7 March 2006, Bosnia and Herzegovina provided the Court and the
Respondent with a CD-ROM containing “ICTY Public Exhibits and other
Documents cited by Bosnia and Herzegovina during its Oral Pleadings (07/03/
2006)”. By a letter dated 10 March 2006, Serbia and Montenegro informed the
Court that it objected to the production of the CD-ROM on the grounds that
the submission at such a late stage of so many documents “raise[d] serious concerns related to the respect for the Rules of Court and the principles of fairness
and equality of the parties”. It also pointed out that the documents included on
the CD-ROM “appear[ed] questionable from the point of [view of] Article 56,
paragraph 4, of the Rules [of Court]”. By a letter dated 13 March 2006, the
Agent of Bosnia and Herzegovina informed the Court of his Government’s
views regarding the above-mentioned objections raised by Serbia and Montenegro. In that letter, the Agent submitted, inter alia, that all the documents on the
CD-ROM had been referred to by Bosnia and Herzegovina in its oral argument and were documents which were in the public domain and were readily
available within the terms of Article 56, paragraph 4, of the Rules of Court.
The Agent added that Bosnia and Herzegovina was prepared to withdraw the
CD-ROM if the Court found it advisable. By a letter of 14 March 2006, the
Registrar informed Bosnia and Herzegovina that, given that Article 56, paragraph 4, of the Rules of Court did not require or authorize the submission to
the Court of the full text of a document to which reference was made during the
oral proceedings pursuant to that provision and since it was difficult for the
other Party and the Court to come to terms, at the late stage of the proceedings, with such an immense mass of documents, which in any case were in the
public domain and could thus be consulted if necessary, the Court had decided
that it was in the interests of the good administration of justice that the CDROM be withdrawn. By a letter dated 16 March 2006, the Agent of Bosnia and
Herzegovina withdrew the CD-ROM which it had submitted on 7 March 2006.
55. On 17 March 2006, Bosnia and Herzegovina submitted a map for use
during the statement to be made by one of its experts on the morning of
20 March 2006. On 20 March 2006, Bosnia and Herzegovina produced a folder
of further documents to be used in the examination of that expert. Serbia and
Montenegro objected strongly to the production of the documents at such a
late stage since its counsel would not have time to prepare for cross-examination. On 20 March 2006, the Court decided that the map submitted on
17 March 2006 could not be used during the statement of the expert. Moreover,
having consulted both Parties, the Court decided to cancel the morning sitting
and instead hear the expert during an afternoon sitting in order to allow Serbia
and Montenegro to be ready for cross-examination.

57. The following experts were called by Bosnia and Herzegovina and made
their statements at public sittings on 17 and 20 March 2006 : Mr. András
J. Riedlmayer and General Sir Richard Dannatt. The experts were examined by

H.E. Mr. Radoslav Stojanović,
Mr. Saša Obradović,
Mr. Vladimir Cvetković,
Mr. Tibor Varady,
Mr. Ian Brownlie,
Mr. Xavier de Roux,
Ms Nataša Fauveau-Ivanović,
Mr. Andreas Zimmerman,
Mr. Vladimir Djerić,
Mr. Igor Olujić.

For Serbia and Montenegro :
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ness, expert or witness-expert detailing the topics which would be covered in his
evidence or statement. By letters dated 7 March 2006, the Parties were informed
that the Court requested them to provide, at least three days before the hearing
of each witness, expert or witness-expert, a one-page summary of the latter’s
evidence or statement.
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52. On 1 March 2006, the Registrar, on the instructions of the Court,
requested Bosnia and Herzegovina to specify the precise origin of each of the
extracts of video material and of the graphics, charts and photographs shown
or to be shown at the oral proceedings. On 2 March 2006 Bosnia and Herzegovina provided the Court with certain information regarding the extracts of
video material shown at the sitting on 1 March 2006 and those to be shown at
the sittings on 2 March 2006 including the source of such video material. Under
cover of a letter dated 5 March 2006, the Agent of Bosnia and Herzegovina
transmitted to the Court a list detailing the origin of the extracts of video
material, graphics, charts and photographs shown or to be shown by it
during its first round of oral argument, as well as transcripts, in English and in
French, of the above-mentioned extracts of video material.
53. By a letter dated 5 March 2006, the Agent of Bosnia and Herzegovina
informed the Court that it wished to withdraw one of the experts it had
intended to call. In that letter, the Agent of Bosnia and Herzegovina also asked
the Court to request each of the Parties to provide a one-page outline per wit-

Mr. Sakib Softić,
Mr. Phon van den Biesen,
Mr. Alain Pellet,
Mr. Thomas M. Franck,
Ms Brigitte Stern,
Mr. Luigi Condorelli,
Ms Magda Karagiannakis,
Ms Joanna Korner,
Ms Laura Dauban,
Mr. Antoine Ollivier,
Mr. Morten Torkildsen.

For Bosnia and Herzegovina :

mission for the examination of three of the witnesses called by his Government to be conducted in Serbian (namely, Mr. Dušan Mihajlović,
Mr. Vladimir Milićević, Mr. Dragoljub Mićunović). By a letter dated 22 February 2006, the Registrar informed the Agent of Serbia and Montenegro that
there was no objection to such a procedure being followed, pursuant to the provisions of Article 39, paragraph 3, of the Statute and Article 70 of the Rules of
Court.
50. Pursuant to Article 53, paragraph 2, of the Rules, the Court, after ascertaining the views of the Parties, decided that copies of the pleadings and documents annexed would be made available to the public at the opening of the oral
proceedings.
51. Public sittings were held from 27 February to 9 May 2006, at which the
Court heard the oral arguments and replies of :
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58. The following witnesses and witness-expert were called by Serbia and
Montenegro and gave evidence at public sittings on 23, 24, 27 and 28 March
2006 : Mr. Vladimir Lukić ; Mr. Vitomir Popović ; General Sir Michael Rose ;
Mr. Jean-Paul Sardon (witness-expert) ; Mr. Dušan Mihajlović ; Mr. Vladimir
Milićević ; Mr. Dragoljub Mićunović. The witnesses and witness-expert were
examined by counsel for Serbia and Montenegro and cross-examined by
counsel for Bosnia and Herzegovina. General Rose, Mr. Mihajlović and
Mr. Milićević were subsequently re-examined by counsel for Serbia and
Montenegro. Questions were put to Mr. Lukić by Judges Ranjeva, Simma,
Tomka and Bennouna and replies were given orally. Questions were put to
General Rose by the Vice-President and Judges Owada and Simma and replies
were given orally.
59. With the exception of General Rose and Mr. Jean-Paul Sardon, the
above-mentioned witnesses called by Serbia and Montenegro gave their evidence in Serbian and, in accordance with Article 39, paragraph 3, of the Statute
and Article 70, paragraph 2, of the Rules of Court, Serbia and Montenegro
made the necessary arrangements for interpretation into one of the official languages of the Court and the Registry verified this interpretation. Mr. Stojanović conducted his examination of Mr. Dragoljub Mićunović in Serbian in
accordance with the exchange of correspondence between Serbia and Montenegro and the Court on 21 and 22 February 2006 (see paragraph 49 above).
60. In the course of the hearings, questions were put by Members of the
Court, to which replies were given orally and in writing, pursuant to Article 61,
paragraph 4, of the Rules of Court.
61. By a letter of 8 May 2006, the Agent of Bosnia and Herzegovina
requested the Court to allow the Deputy Agent to take the floor briefly on
9 May 2006, in order to correct an assertion about one of the counsel of and
one of the experts called by Bosnia and Herzegovina which had been made by
Serbia and Montenegro in its oral argument. By a letter dated 9 May 2006, the
Agent of Serbia and Montenegro communicated the views of his Government
on that matter. On 9 May 2006, the Court decided, in the particular circumstances of the case, to authorize the Deputy Agent of Bosnia and Herzegovina to make a very brief statement regarding the assertion made about its
counsel.
62. By a letter dated 3 May 2006, the Agent of Bosnia and Herzegovina
informed the Court that there had been a number of errors in references
included in its oral argument presented on 2 March 2006 and provided the
Court with the corrected references. By a letter dated 8 May 2006, the Agent of
Serbia and Montenegro, “in light of the belated corrections by the Applicant,
and for the sake of the equality between the parties”, requested the Court to
accept a paragraph of its draft oral argument of 2 May 2006 which responded
to one of the corrections made by Bosnia and Herzegovina but had been left
out of the final version of its oral argument “in order to fit the schedule of [Serbia and Montenegro’s] presentations”. By a letter dated 7 June 2006, the
Parties were informed that the Court had taken due note of both the explana-

counsel for Bosnia and Herzegovina and cross-examined by counsel for Serbia
and Montenegro. The experts were subsequently re-examined by counsel for
Bosnia and Herzegovina. Questions were put to Mr. Riedlmayer by Judges
Kreća, Tomka, Simma and the Vice-President and replies were given orally.
Questions were put to General Dannatt by the President, Judge Koroma and
Judge Tomka and replies were given orally.
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(a) that Yugoslavia (Serbia and Montenegro) has breached, and is continuing to breach, its legal obligations toward the People and State
of Bosnia and Herzegovina under Articles I, II (a), II (b), II (c),
II (d), III (a), III (b), III (c), III (d), III (e), IV and V of the
Genocide Convention ;
(b) that Yugoslavia (Serbia and Montenegro) has violated and is continuing to violate its legal obligations toward the People and State of
Bosnia and Herzegovina under the four Geneva Conventions of
1949, their Additional Protocol I of 1977, the customary international laws of war including the Hague Regulations on Land Warfare of 1907, and other fundamental principles of international
humanitarian law ;
(c) that Yugoslavia (Serbia and Montenegro) has violated and continues
to violate Articles 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 15, 16, 17, 18,
19, 20, 21, 22, 23, 25, 26 and 28 of the Universal Declaration of
Human Rights with respect to the citizens of Bosnia and Herzegovina ;
(d) that Yugoslavia (Serbia and Montenegro), in breach of its obligations under general and customary international law, has killed,
murdered, wounded, raped, robbed, tortured, kidnapped, illegally
detained, and exterminated the citizens of Bosnia and Herzegovina,
and is continuing to do so ;
(e) that in its treatment of the citizens of Bosnia and Herzegovina,
Yugoslavia (Serbia and Montenegro) has violated, and is continuing
to violate, its solemn obligations under Articles 1 (3), 55 and 56 of
the United Nations Charter ;
(f) that Yugoslavia (Serbia and Montenegro) has used and is continuing
to use force and the threat of force against Bosnia and Herzegovina
in violation of Articles 2 (1), 2 (2), 2 (3), 2 (4) and 33 (1), of the
United Nations Charter ;
(g) that Yugoslavia (Serbia and Montenegro), in breach of its obligations under general and customary international law, has used and is
using force and the threat of force against Bosnia and Herzegovina ;

“Accordingly, while reserving the right to revise, supplement or amend
this Application, and subject to the presentation to the Court of the relevant evidence and legal arguments, Bosnia and Herzegovina requests the
Court to adjudge and declare as follows :

64. In its Application, the following requests were made by Bosnia and
Herzegovina :

*

tion given by the Agent of Bosnia and Herzegovina and the observations made
in response by the Agent of Serbia and Montenegro.
63. In January 2007, Judge Parra-Aranguren, who had attended the oral
proceedings in the case, and had participated in part of the deliberation, but
had for medical reasons been prevented from participating in the later stages
thereof, informed the President of the Court, pursuant to Article 24, paragraph 1, of the Statute, that he considered that he should not take part in the
decision of the case. The President took the view that the Court should respect
and accept Judge Parra-Aranguren’s position, and so informed the Court.

62
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that Yugoslavia (Serbia and Montenegro), in recruiting, training,
arming, equipping, financing, supplying and otherwise encouraging,
supporting, aiding, and directing military and paramilitary actions in
and against Bosnia and Herzegovina by means of its agents and surrogates, has violated and is violating its express charter and treaty
obligations to Bosnia and Herzegovina and, in particular, its charter
and treaty obligations under Article 2 (4), of the United Nations
Charter, as well as its obligations under general and customary international law ;

(j)

that under the circumstances set forth above, Bosnia and Herzegovina has the sovereign right under United Nations Charter
Article 51 and customary international law to request the immediate assistance of any State to come to its defence, including by
military means (weapons, equipment, supplies, troops, etc.) ;

(o) that Security Council resolution 713 (1991) and all subsequent Security Council resolutions referring thereto or reaffirming thereof must
not be construed to impose an arms embargo upon Bosnia and
Herzegovina, as required by Articles 24 (1) and 51 of the United

(m) that Security Council resolution 713 (1991), imposing a weapons
embargo upon the former Yugoslavia, must be construed in a manner that shall not impair the inherent right of individual or collective
self-defence of Bosnia and Herzegovina under the terms of United
Nations Charter Article 51 and the rules of customary international
law ;
(n) that all subsequent Security Council resolutions that refer to or
reaffirm resolution 713 (1991) must be construed in a manner that
shall not impair the inherent right of individual or collective selfdefence of Bosnia and Herzegovina under the terms of United Nations
Charter Article 51 and the rules of customary international law ;

(l)

(k) that under the circumstances set forth above, Bosnia and Herzegovina has the sovereign right to defend Itself and its People under
United Nations Charter Article 51 and customary international law,
including by means of immediately obtaining military weapons,
equipment, supplies and troops from other States ;

that Yugoslavia (Serbia and Montenegro), in breach of its obligations under general and customary international law, has intervened
and is intervening in the internal affairs of Bosnia and Herzegovina ;

(i)

— aerial trespass into Bosnian airspace ;
— efforts by direct and indirect means to coerce and intimidate the
Government of Bosnia and Herzegovina ;

— armed attacks against Bosnia and Herzegovina by air and land ;

(h) that Yugoslavia (Serbia and Montenegro), in breach of its obligations under general and customary international law, has violated and is violating the sovereignty of Bosnia and Herzegovina
by :
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(r)

that Yugoslavia (Serbia and Montenegro) has an obligation to pay
Bosnia and Herzegovina, in its own right and as parens patriae for
its citizens, reparations for damages to persons and property as well
as to the Bosnian economy and environment caused by the foregoing
violations of international law in a sum to be determined by the
Court. Bosnia and Herzegovina reserves the right to introduce to the
Court a precise evaluation of the damages caused by Yugoslavia
(Serbia and Montenegro).”

— from the bombardment of civilian population centres in Bosnia
and Herzegovina, and especially its capital, Sarajevo ;
— from continuing the siege of any civilian population centres in
Bosnia and Herzegovina, and especially its capital, Sarajevo ;
— from the starvation of the civilian population in Bosnia and
Herzegovina ;
— from the interruption of, interference with, or harassment of
humanitarian relief supplies to the citizens of Bosnia and Herzegovina by the international community ;
— from all use of force — whether direct or indirect, overt or
covert — against Bosnia and Herzegovina, and from all threats
of force against Bosnia and Herzegovina ;
— from all violations of the sovereignty, territorial integrity or
political independence of Bosnia and Herzegovina, including all
intervention, direct or indirect, in the internal affairs of Bosnia
and Herzegovina ;
— from all support of any kind — including the provision of training, arms, ammunition, finances, supplies, assistance, direction
or any other form of support — to any nation, group, organization, movement or individual engaged or planning to engage in
military or paramilitary actions in or against Bosnia and Herzegovina ;

— from the wanton devastation of villages, towns, districts, cities,
and religious institutions in Bosnia and Herzegovina ;

— from its systematic practice of so-called ‘ethnic cleansing’ of the
citizens and sovereign territory of Bosnia and Herzegovina ;
— from the murder, summary execution, torture, rape, kidnapping,
mayhem, wounding, physical and mental abuse, and detention of
the citizens of Bosnia and Herzegovina ;

Nations Charter and in accordance with the customary doctrine of
ultra vires ;
(p) that pursuant to the right of collective self-defence recognized by
United Nations Charter Article 51, all other States parties to the
Charter have the right to come to the immediate defence of Bosnia
and Herzegovina — at its request — including by means of immediately providing It with weapons, military equipment and supplies,
and armed forces (soldiers, sailors, air-people, etc.) ;
(q) that Yugoslavia (Serbia and Montenegro) and its agents and surrogates are under an obligation to cease and desist immediately from
its breaches of the foregoing legal obligations, and is under a particular duty to cease and desist immediately :
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6. That the Federal Republic of Yugoslavia (Serbia and Montenegro)
must wipe out the consequences of its international wrongful acts and
must restore the situation existing before the violations of the Convention
on the Prevention and Punishment of the Crime of Genocide were committed ;
7. That, as a result of the international responsibility incurred for the
above violations of the Convention on the Prevention and Punishment of
the Crime of Genocide, the Federal Republic of Yugoslavia (Serbia and
Montenegro) is required to pay, and the Republic of Bosnia and Herzegovina is entitled to receive, in its own right and as parens patriae for its
citizens, full compensation for the damages and losses caused, in the

2. That the Federal Republic of Yugoslavia (Serbia and Montenegro)
has violated and is violating the Convention on the Prevention and Punishment of the Crime of Genocide by conspiring to commit genocide, by
complicity in genocide, by attempting to commit genocide and by incitement to commit genocide ;
3. That the Federal Republic of Yugoslavia (Serbia and Montenegro)
has violated and is violating the Convention on the Prevention and Punishment of the Crime of Genocide by aiding and abetting individuals and
groups engaged in acts of genocide ;
4. That the Federal Republic of Yugoslavia (Serbia and Montenegro)
has violated and is violating the Convention on the Prevention and Punishment of the Crime of Genocide by virtue of having failed to prevent and
to punish acts of genocide ;
5. That the Federal Republic of Yugoslavia (Serbia and Montenegro)
must immediately cease the above conduct and take immediate and effective steps to ensure full compliance with its obligations under the Convention on the Prevention and Punishment of the Crime of Genocide ;

1. That the Federal Republic of Yugoslavia (Serbia and Montenegro),
directly, or through the use of its surrogates, has violated and is violating
the Convention on the Prevention and Punishment of the Crime of Genocide, by destroying in part, and attempting to destroy in whole, national,
ethnical or religious groups within the, but not limited to the, territory
of the Republic of Bosnia and Herzegovina, including in particular the
Muslim population, by
— killing members of the group ;
— causing deliberate bodily or mental harm to members of the group ;
deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part ;
— imposing measures intended to prevent births within the group ;

Requests the International Court of Justice to adjudge and declare,

“On the basis of the evidence and legal arguments presented in this
Memorial, the Republic of Bosnia and Herzegovina,

On behalf of the Government of Bosnia and Herzegovina,
in the Memorial :

65. In the written proceedings, the following submissions were presented by
the Parties :

65
amount to be determined by the Court in a subsequent phase of the proceedings in this case.
The Republic of Bosnia and Herzegovina reserves its right to supplement or amend its submissions in the light of further pleadings.
The Republic of Bosnia and Herzegovina also respectfully draws the
attention of the Court to the fact that it has not reiterated, at this point,
several of the requests it made in its Application, on the formal assumption that the Federal Republic of Yugoslavia (Serbia and Montenegro) has
accepted the jurisdiction of this Court under the terms of the Convention
on the Prevention and Punishment of the Crime of Genocide. If the
Respondent were to reconsider its acceptance of the jurisdiction of the
Court under the terms of that Convention — which it is, in any event, not
entitled to do — the Government of Bosnia and Herzegovina reserves its
right to invoke also all or some of the other existing titles of jurisdiction
and to revive all or some of its previous submissions and requests.”
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1 Submissions 3 to 6 relate to counter-claims which were subsequently withdrawn (see
paragraphs 26 and 27 above).

— if some have been committed, there was absolutely no intention of
committing genocide, and/or
— they have not been directed specifically against the members of one
ethnic or religious group, i.e. they have not been committed against
individuals just because they belong to some ethnic or religious group,
consequently, they cannot be qualified as acts of genocide or other acts
prohibited by the 1948 Convention on the Prevention and Punishment
of the Crime of Genocide ; and/or
2. In view of the fact that the acts alleged by the Applicant in its submissions cannot be attributed to the Federal Republic of Yugoslavia,
— since they have not been committed by the organs of the Federal
Republic of Yugoslavia,
— since they have not been committed on the territory of the Federal
Republic of Yugoslavia,
— since they have not been committed by the order or under control of
the organs of the Federal Republic of Yugoslavia,
— since there is no other grounds based on the rules of international law
to consider them as acts of the Federal Republic of Yugoslavia,

1. In view of the fact that no obligations established by the 1948 Convention on the Prevention and Punishment of the Crime of Genocide have
been violated with regard to Muslims and Croats,
— since the acts alleged by the Applicant have not been committed at all,
or not to the extent and in the way alleged by the Applicant, or

“The Federal Republic of Yugoslavia requests the International Court
of Justice to adjudge and declare :

On behalf of the Government of Serbia and Montenegro,
in the Counter-Memorial 1 :

66

387

— because the armed forces of Bosnia and Herzegovina, as well as other
organs of Bosnia and Herzegovina have committed acts of genocide
and other acts prohibited by the 1948 Convention on the Prevention
and Punishment of the Crime of Genocide, against the Serbs in Bosnia
and Herzegovina, which have been stated in Chapter Seven of the
Counter-Memorial ;
— because Bosnia and Herzegovina has not prevented the acts of genocide and other acts prohibited by the 1948 Convention on the Prevention and Punishment of the Crime of Genocide, against the Serbs on
its territory, which have been stated in Chapter Seven of the CounterMemorial ;
4. Bosnia and Herzegovina has the obligation to punish the persons
held responsible for the acts of genocide and other acts prohibited by the
1948 Convention on the Prevention and Punishment of the Crime of
Genocide ;
5. Bosnia and Herzegovina is bound to take necessary measures so that
the said acts would not be repeated in the future ;
6. Bosnia and Herzegovina is bound to eliminate all consequences of
the violation of the obligations established by the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide and provide
adequate compensation.”

— because public calls for the execution of Serbs were broadcast on radio
‘Hajat’ and thereby acts of genocide were incited ;

28

“Therefore the Applicant persists in its claims as presented to this Court
on 14 April 1994, and recapitulates its Submissions in their entirety.
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5. That the Federal Republic of Yugoslavia must immediately cease the
above conduct and take immediate and effective steps to ensure full compliance with its obligations under the Convention on the Prevention and
Punishment of the Crime of Genocide ;
6. That the Federal Republic of Yugoslavia must wipe out the consequences of its international wrongful acts and must restore the situation
existing before the violations of the Convention on the Prevention and
Punishment of the Crime of Genocide were committed ;
7. That, as a result of the international responsibility incurred for the
above violations of the Convention on the Prevention and Punishment of
the Crime of Genocide, the Federal Republic of Yugoslavia is required to
pay, and Bosnia and Herzegovina is entitled to receive, in its own right and
as parens patriae for its citizens, full compensation for the damages and
losses caused, in the amount to be determined by the Court in a subsequent phase of the proceedings in this case.
Bosnia and Herzegovina reserves its right to supplement or amend its
submissions in the light of further pleadings ;
8. On the very same grounds the conclusions and submissions of the
Federal Republic of Yugoslavia with regard to the submissions of Bosnia
and Herzegovina need to be rejected ;
9. With regard to the Respondent’s counter-claims the Applicant comes
to the following conclusion. There is no basis in fact and no basis in law

3. That the Federal Republic of Yugoslavia has violated and is violating
the Convention on the Prevention and Punishment of the Crime of Genocide by aiding and abetting individuals and groups engaged in acts of
genocide ;
4. That the Federal Republic of Yugoslavia has violated and is violating
the Convention on the Prevention and Punishment of the Crime of Genocide by virtue of having failed to prevent and to punish acts of genocide ;

2. That the Federal Republic of Yugoslavia has violated and is violating
the Convention on the Prevention and Punishment of the Crime of Genocide by conspiring to commit genocide, by complicity in genocide, by
attempting to commit genocide and by incitement to commit genocide ;

— killing members of the group ;
— causing deliberate bodily or mental harm to members of the group ;
— deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part ;
— imposing measures intended to prevent births within the group ;

1. That the Federal Republic of Yugoslavia, directly, or through the use
of its surrogates, has violated and is violating the Convention on the Prevention and Punishment of the Crime of Genocide, by destroying in part,
and attempting to destroy in whole, national, ethnical or religious groups
within the, but not limited to the, territory of Bosnia and Herzegovina,
including in particular the Muslim population, by

3. Bosnia and Herzegovina is responsible for the acts of genocide
committed against the Serbs in Bosnia and Herzegovina and for other
violations of the obligations established by the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide,
— because it has incited acts of genocide by the ‘Islamic Declaration’, and
in particular by the position contained in it that ‘there can be no peace
or coexistence between “Islamic faith” and “non-Islamic” social and
political institutions’,
— because it has incited acts of genocide by the Novi Vox, paper of the
Muslim youth, and in particular by the verses of a ‘Patriotic Song’
which read as follows :
‘Dear mother, I’m going to plant willows,
We’ll hang Serbs from them.
Dear mother, I’m going to sharpen knives,
We’ll soon fill pits again’ ;
— because it has incited acts of genocide by the paper Zmaj od Bosne,
and in particular by the sentence in an article published in it that ‘Each
Muslim must name a Serb and take oath to kill him’ ;

APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

Bosnia and Herzegovina requests the International Court of Justice to
adjudge and declare,

68

therefore the Court rejects all claims of the Applicant ; and
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On behalf of the Government of Bosnia and Herzegovina,
in the Reply :

67
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10. For these reasons, Bosnia and Herzegovina requests the International Court of Justice to reject the counter-claims submitted by the
Respondent in its Counter-Memorial of 23 July 1997.”

for the proposition that genocidal acts have been committed against Serbs
in Bosnia and Herzegovina. There is no basis in fact and no basis in law
for the proposition that any such acts, if proven, would have been committed under the responsibility of Bosnia and Herzegovina or that such
acts, if proven, would be attributable to Bosnia and Herzegovina. Also,
there is no basis in fact and no basis in law for the proposition that Bosnia
and Herzegovina has violated any of its obligations under the Convention
on the Prevention and Punishment of the Crime of Genocide. On the contrary, Bosnia and Herzegovina has continuously done everything within its
possibilities to adhere to its obligations under the Convention, and will
continue to do so ;
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— because the armed forces of Bosnia and Herzegovina, as well as other
organs of Bosnia and Herzegovina have committed acts of genocide
and other acts prohibited by the 1948 Convention on the Prevention
and Punishment of the Crime of Genocide (enumerated in Article III),
against Serbs in Bosnia and Herzegovina, which have been stated in
Chapter Seven of the Counter-Memorial ;
— because Bosnia and Herzegovina has not prevented the acts of
genocide and other acts prohibited by the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide (enumerated
in Article III), against Serbs on its territory, which have been stated
in Chapter Seven of the Counter-Memorial ;
4. Bosnia and Herzegovina has the obligation to punish the persons
held responsible for the acts of genocide and other acts prohibited by the
1948 Convention on the Prevention and Punishment of the Crime of
Genocide ;
5. Bosnia and Herzegovina is bound to take necessary measures so that
the said acts would not be repeated in the future ;
6. Bosnia and Herzegovina is bound to eliminate all the consequences
of violation of the obligations established by the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide and to provide
adequate compensation.”

— because public calls for the execution of Serbs were broadcast on radio
‘Hajat’ and thereby acts of genocide were incited ;

3. Bosnia and Herzegovina is responsible for the acts of genocide committed against Serbs in Bosnia and Herzegovina and for other violations
of the obligations established by the 1948 Convention on the Prevention
and Punishment of the Crime of Genocide,
— because it has incited acts of genocide by the ‘Islamic Declaration’, and
in particular by the position contained in it that ‘there can be no peace
or coexistence between “Islamic faith” and “non-Islamic” social and
political institutions’,
— because it has incited acts of genocide by the Novi Vox, paper of the
Muslim youth, and in particular by the verses of a ‘Patriotic Song’
which read as follows :
‘Dear mother, I’m going to plant willows,
We’ll hang Serbs from them.
Dear mother, I’m going to sharpen knives,
We’ll soon fill pits again’ ;
— because it has incited acts of genocide by the paper Zmaj od Bosne,
and in particular by the sentence in an article published in it that ‘Each
Muslim’ must name a Serb and take oath to kill him ;

therefore the Court rejects all the claims of the Applicant, and
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On behalf of the Government of Bosnia and Herzegovina,
at the hearing of 24 April 2006 :
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66. At the oral proceedings, the following final submissions were presented
by the Parties :

70

2 Submissions 3 to 6 relate to counter-claims which were subsequently withdrawn (see
paragraphs 26 and 27 above).

consequently they cannot be qualified as acts of genocide or other acts
prohibited by the 1948 Convention on the Prevention and Punishment of
the Crime of Genocide, and/or
2. In view of the fact that the acts alleged by the Applicant in its submissions cannot be attributed to the Federal Republic of Yugoslavia,
— since they have not been committed by the organs of the Federal
Republic of Yugoslavia,
— since they have not been committed on the territory of the Federal
Republic of Yugoslavia,
— since they have not been committed by the order or under control of
the organs of the Federal Republic of Yugoslavia,
— since there are no other grounds based on the rules of international law
to consider them as acts of the Federal Republic of Yugoslavia,

— if some have been committed, there was absolutely no intention of
committing genocide, and/or
— they have not been directed specifically against the members of one
ethnic or religious group, i.e. they have not been committed against
individuals just because they belong to some ethnic or religious group,

1. In view of the fact that no obligations established by the 1948 Convention on the Prevention and Punishment of the Crime of Genocide have
been violated with regard to Muslims and Croats,
— since the acts alleged by the Applicant have not been committed at all,
or not to the extent and in the way alleged by the Applicant, or

“The Federal Republic of Yugoslavia requests the International Court
of Justice to adjudge and declare :

On behalf of the Government of Serbia and Montenegro,
in the Rejoinder2 :

69
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6. That the violations of international law set out in submissions 1 to 5
constitute wrongful acts attributable to Serbia and Montenegro which
entail its international responsibility, and, accordingly,
(a) that Serbia and Montenegro shall immediately take effective steps to
ensure full compliance with its obligation to punish acts of genocide
under the Convention on the Prevention and Punishment of the
Crime of Genocide or any other act prohibited by the Convention
and to transfer individuals accused of genocide or any other act pro-

4. That Serbia and Montenegro has violated its obligations under the
Convention on the Prevention and Punishment of the Crime of Genocide
for having failed to prevent genocide ;
5. That Serbia and Montenegro has violated and is violating its obligations under the Convention on the Prevention and Punishment of the
Crime of Genocide for having failed and for failing to punish acts of genocide or any other act prohibited by the Convention on the Prevention and
Punishment of the Crime of Genocide, and for having failed and for failing to transfer individuals accused of genocide or any other act prohibited
by the Convention to the International Criminal Tribunal for the former
Yugoslavia and to fully co-operate with this Tribunal ;

3. That Serbia and Montenegro has violated its obligations under the
Convention on the Prevention and Punishment of the Crime of Genocide
by conspiring to commit genocide and by inciting to commit genocide, as
defined in paragraph 1 above ;

— killing members of the group ;
— causing serious bodily or mental harm to members of the group ;
— deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part ;
— imposing measures intended to prevent births within the group ;
— forcibly transferring children of the group to another group ;
2. Subsidiarily :
(i) that Serbia and Montenegro has violated its obligations under the
Convention on the Prevention and Punishment of the Crime of Genocide by complicity in genocide as defined in paragraph 1, above ;
and/or
(ii) that Serbia and Montenegro has violated its obligations under the
Convention on the Prevention and Punishment of the Crime of Genocide by aiding and abetting individuals, groups and entities engaged in
acts of genocide, as defined in paragraph 1 above ;

1. That Serbia and Montenegro, through its organs or entities under its
control, has violated its obligations under the Convention on the Prevention and Punishment of the Crime of Genocide by intentionally destroying
in part the non-Serb national, ethnical or religious group within, but not
limited to, the territory of Bosnia and Herzegovina, including in particular
the Muslim population, by

“Bosnia and Herzegovina requests the International Court of Justice to
adjudge and declare :
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(i) damage caused to natural persons by the acts enumerated in
Article III of the Convention, including non-material damage
suffered by the victims or the surviving heirs or successors and
their dependants ;
(ii) material damage caused to properties of natural or legal persons, public or private, by the acts enumerated in Article III of
the Convention ;
(iii) material damage suffered by Bosnia and Herzegovina in respect
of expenditures reasonably incurred to remedy or mitigate
damage flowing from the acts enumerated in Article III of the
Convention ;
(c) that the nature, form and amount of the compensation shall be determined by the Court, failing agreement thereon between the Parties
one year after the Judgment of the Court, and that the Court shall
reserve the subsequent procedure for that purpose ;
(d) that Serbia and Montenegro shall provide specific guarantees and
assurances that it will not repeat the wrongful acts complained of, the
form of which guarantees and assurances is to be determined by the
Court ;
7. That in failing to comply with the Orders for indication of provisional measures rendered by the Court on 8 April 1993 and 13 September 1993 Serbia and Montenegro has been in breach of its international
obligations and is under an obligation to Bosnia and Herzegovina to provide for the latter violation symbolic compensation, the amount of which
is to be determined by the Court.”

hibited by the Convention to the International Criminal Tribunal for
the former Yugoslavia and to fully co-operate with this Tribunal ;
(b) that Serbia and Montenegro must redress the consequences of its
international wrongful acts and, as a result of the international responsibility incurred for the above violations of the Convention on the
Prevention and Punishment of the Crime of Genocide, must pay, and
Bosnia and Herzegovina is entitled to receive, in its own right and as
parens patriae for its citizens, full compensation for the damages and
losses caused. That, in particular, the compensation shall cover any
financially assessable damage which corresponds to :
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“Serbia and Montenegro asks the Court to adjudge and declare :
— that this Court has no jurisdiction because the Respondent had no
access to the Court at the relevant moment ; or, in the alternative ;
— that this Court has no jurisdiction over the Respondent because the
Respondent never remained or became bound by Article IX of the
Convention on the Prevention and Punishment of the Crime of Genocide, and because there is no other ground on which jurisdiction over
the Respondent could be based.
In case the Court determines that jurisdiction exists Serbia and Montenegro asks the Court to adjudge and declare :
— That the requests in paragraphs 1 to 6 of the Submissions of Bosnia

On behalf of the Government of Serbia and Montenegro,
at the hearing of 9 May 2006 :
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— In any event, that the acts and/or omissions for which the respondent
State is alleged to be responsible are not attributable to the respondent
State. Such attribution would necessarily involve breaches of the law
applicable in these proceedings.
— Without prejudice to the foregoing, that the relief available to the
applicant State in these proceedings, in accordance with the appropriate interpretation of the Convention on the Prevention and
Punishment of the Crime of Genocide, is limited to the rendering of a
declaratory judgment.
— Further, without prejudice to the foregoing, that any question of legal
responsibility for alleged breaches of the Orders for the indication of
provisional measures, rendered by the Court on 8 April 1993 and
13 September 1993, does not fall within the competence of the Court to
provide appropriate remedies to an applicant State in the context of
contentious proceedings, and, accordingly, the request in paragraph 7
of the Submissions of Bosnia and Herzegovina should be rejected.”

and Herzegovina relating to alleged violations of the obligations under
the Convention on the Prevention and Punishment of the Crime of
Genocide be rejected as lacking a basis either in law or in fact.
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72. By a letter dated 29 November 2006, the Chief State Prosecutor of
Montenegro, after indicating her capacity to act as legal representative of
the Republic of Montenegro, referred to the letter from the Agent of
35
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“this acceptance cannot have, and does not have, any effect on the
applicable rules of state responsibility. Obviously, these cannot be
altered bilaterally or retroactively. At the time when genocide was
committed and at the time of the initiation of this case, Serbia and
Montenegro constituted a single state. Therefore, Bosnia and Herzegovina is of the opinion that both Serbia and Montenegro, jointly
and severally, are responsible for the unlawful conduct that constitute the cause of action in this case.”

71. By a letter to the Registrar dated 16 October 2006, the Agent of
Bosnia and Herzegovina referred to the letter of 26 July 2006 from the
Agent of Serbia and Montenegro, and observed that Serbia’s definition
of itself as the continuator of the former Serbia and Montenegro had
been accepted both by Montenegro and the international community. He
continued however as follows :

69. On 28 June 2006, by its resolution 60/264, the General Assembly
admitted the Republic of Montenegro (hereinafter “Montenegro”) as a
new Member of the United Nations.
70. By letters dated 19 July 2006, the Registrar requested the Agent of
Bosnia and Herzegovina, the Agent of Serbia and Montenegro and the
Foreign Minister of Montenegro to communicate to the Court the views
of their Governments on the consequences to be attached to the abovementioned developments in the context of the case. By a letter dated
26 July 2006, the Agent of Serbia and Montenegro explained that, in his
Government’s opinion, “there [was] continuity between Serbia and Montenegro and the Republic of Serbia (on the grounds of Article 60 of the
Constitutional Charter of Serbia and Montenegro)”. He noted that the
entity which had been Serbia and Montenegro “ha[d] been replaced by
two distinct States, one of them [was] Serbia, the other [was] Montenegro”. In those circumstances, the view of his Government was that
“the Applicant ha[d] first to take a position, and to decide whether it
wishe[d] to maintain its original claim encompassing both Serbia and
Montenegro, or whether it [chose] to do otherwise”.

2006, the Minister for Foreign Affairs confirmed the intention of the
Republic of Serbia to continue to exercise its rights and honour its commitments deriving from international treaties concluded by Serbia and
Montenegro. He specified that “all treaty actions undertaken by Serbia
and Montenegro w[ould] continue in force with respect to the Republic
of Serbia with effect from 3 June 2006”, and that, “all declarations,
reservations and notifications made by Serbia and Montenegro w[ould]
be maintained by the Republic of Serbia until the Secretary-General,
as depositary, [were] duly notified otherwise”.
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68. By a letter of 16 June 2006, the Minister for Foreign Affairs of the
Republic of Serbia informed the Secretary-General, inter alia, that “[t]he
Republic of Serbia continue[d] to exercise its rights and honour its commitments deriving from international treaties concluded by Serbia and
Montenegro” and requested that “the Republic of Serbia be considered a
party to all international agreements in force, instead of Serbia and Montenegro”. By a letter addressed to the Secretary-General dated 30 June

67. The Court has first to consider a question concerning the identification of the Respondent Party before it in these proceedings. After the
close of the oral proceedings, by a letter dated 3 June 2006, the President
of the Republic of Serbia informed the Secretary-General of the United
Nations that, following the Declaration of Independence adopted by the
National Assembly of Montenegro on 3 June 2006, “the membership of
the state union Serbia and Montenegro in the United Nations, including
all organs and organisations of the United Nations system, [would be]
continued by the Republic of Serbia on the basis of Article 60 of the Constitutional Charter of Serbia and Montenegro”. He further stated that “in
the United Nations the name ‘Republic of Serbia’ [was] to be henceforth
used instead of the name ‘Serbia and Montenegro’ ” and added that the
Republic of Serbia “remain[ed] responsible in full for all the rights and
obligations of the state union of Serbia and Montenegro under the UN
Charter”.
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80. Notwithstanding the fact that in this case the stage of oral proceedings on the merits has been reached, and the fact that in 1996 the
Court gave a judgment on preliminary objections to its jurisdiction
(Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary
Objections, Judgment, I.C.J. Reports 1996 (II), p. 595, hereinafter “the
1996 Judgment”), an important issue of a jurisdictional character has
37

36

(1) Introduction : The Jurisdictional Objection of Serbia and
Montenegro

III. THE COURT’S JURISDICTION

* * *

77. The Court thus notes that the Republic of Serbia remains a
respondent in the case, and at the date of the present Judgment is indeed
the only Respondent. Accordingly, any findings that the Court may make
in the operative part of the present Judgment are to be addressed to
Serbia.
78. That being said, it has to be borne in mind that any responsibility
for past events determined in the present Judgment involved at the relevant time the State of Serbia and Montenegro.
79. The Court observes that the Republic of Montenegro is a party to
the Genocide Convention. Parties to that Convention have undertaken
the obligations flowing from it, in particular the obligation to co-operate
in order to punish the perpetrators of genocide.

76. The Court recalls a fundamental principle that no State may be
subject to its jurisdiction without its consent ; as the Court observed in
the case of Certain Phosphate Lands in Nauru (Nauru v. Australia), the
Court’s “jurisdiction depends on the consent of States and, consequently,
the Court may not compel a State to appear before it . . .” (Preliminary
Objections, Judgment, I.C.J. Reports 1992, p. 260, para. 53). In its Judgment of 11 July 1996 (see paragraph 12 above), the significance of which
will be explained below, the Court found that such consent existed, for
the purposes of the present case, on the part of the FRY, which subsequently assumed the name of Serbia and Montenegro, without however
any change in its legal personality. The events related in paragraphs 67 to
69 above clearly show that the Republic of Montenegro does not continue the legal personality of Serbia and Montenegro ; it cannot therefore
have acquired, on that basis, the status of Respondent in the present case.
It is also clear from the letter of 29 November 2006 quoted in paragraph 72 above that it does not give its consent to the jurisdiction of the
Court over it for the purposes of the present dispute. Furthermore, the
Applicant did not in its letter of 16 October 2006 assert that Montenegro
is still a party to the present case ; it merely emphasized its views as to the
joint and several liability of Serbia and of Montenegro.
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74. The Court observes that the facts and events on which the final
submissions of Bosnia and Herzegovina are based occurred at a period of
time when Serbia and Montenegro constituted a single State.
75. The Court notes that Serbia has accepted “continuity between Serbia and Montenegro and the Republic of Serbia” (paragraph 70 above),
and has assumed responsibility for “its commitments deriving from international treaties concluded by Serbia and Montenegro” (paragraph 68
above), thus including commitments under the Genocide Convention.
Montenegro, on the other hand, does not claim to be the continuator of
Serbia and Montenegro.

The Chief State Prosecutor concluded that in the dispute before the
Court, “the Republic of Montenegro may not have [the] capacity of
respondent, [for the] above mentioned reasons”.
73. By a letter dated 11 December 2006, the Agent of Serbia referred
to the letters from the Applicant and from Montenegro described in
paragraphs 71 and 72 above, and observed that there was “an obvious
contradiction between the position of the Applicant on the one hand and
the position of Montenegro on the other regarding the question whether
these proceedings may or may not yield a decision which would result in
the international responsibility of Montenegro” for the unlawful conduct
invoked by the Applicant. The Agent stated that “Serbia is of the opinion
that this issue needs to be resolved by the Court”.

“The issue of international-law succession of [the] State union of
Serbia and Montenegro is regulated in Article 60 of [the] Constitutional Charter, and according to [that] Article the legal successor of
[the] State union of Serbia and Montenegro is the Republic of
Serbia, which, as a sovereign state, [has] become [the] follower of
all international obligations and successor in international organizations.”

Bosnia and Herzegovina dated 16 October 2006, quoted in the previous
paragraph, expressing the view that “both Serbia and Montenegro, jointly
and severally, are responsible for the unlawful conduct that constitute[s]
the cause of action in this case”. The Chief State Prosecutor stated that
the allegation concerned the liability in international law of the sovereign
State of Montenegro, and that Montenegro regarded it as an attempt to
have it become a participant in this way, without its consent, “i.e. to
become a respondent in this procedure”. The Chief State Prosecutor
drew attention to the fact that, following the referendum held in Montenegro on 21 May 2006, the National Assembly of Montenegro had
adopted a decision pronouncing the independence of the Republic of
Montenegro. In the view of the Chief State Prosecutor, the Republic of
Montenegro had become “an independent state with full international
legal personality within its existing administrative borders”, and she
continued :
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82. By a letter of 12 June 2003, the Registrar, acting on the instructions of the Court, informed the Respondent that the Court could not
accede to the request made in that document, that the proceedings be suspended until a decision was rendered on the jurisdictional issues raised
therein. The Respondent was informed, nevertheless, that the Court
“w[ould] not give judgment on the merits in the present case unless it
[was] satisfied that it ha[d] jurisdiction” and that, “[s]hould Serbia and
Montenegro wish to present further argument to the Court on jurisdictional questions during the oral proceedings on the merits, it w[ould] be
free to do so”. The Respondent accordingly raised, as an “issue of procedure”, the question whether the Respondent had access to the Court at
the date of the Application, and each of the parties has now addressed

since been raised by the Initiative, and the Court has been asked to rule
upon it (see paragraphs 26-28 above). The basis of jurisdiction asserted
by the Applicant, and found applicable by the Court by the 1996 Judgment, is Article IX of the Genocide Convention. The Socialist Federal
Republic of Yugoslavia (hereinafter “the SFRY”) became a party to that
Convention on 29 August 1950. In substance, the central question now
raised by the Respondent is whether at the time of the filing of the Application instituting the present proceedings the Respondent was or was not
the continuator of the SFRY. The Respondent now contends that it was
not a continuator State, and that therefore not only was it not a party to
the Genocide Convention when the present proceedings were instituted,
but it was not then a party to the Statute of the Court by virtue of membership in the United Nations ; and that, not being such a party, it did
not have access to the Court, with the consequence that the Court had no
jurisdiction ratione personae over it.
81. This contention was first raised, in the context of the present case,
by the “Initiative to the Court to Reconsider ex officio Jurisdiction over
Yugoslavia” filed by the Respondent on 4 May 2001 (paragraph 26
above). The circumstances underlying that Initiative will be examined in
more detail below (paragraphs 88-99). Briefly stated, the situation was
that the Respondent, after claiming that since the break-up of the SFRY
in 1992 it was the continuator of that State, and as such maintained the
membership of the SFRY in the United Nations, had on 27 October 2000
applied, “in light of the implementation of the Security Council resolution 777 (1992)”, to be admitted to the Organization as a new Member,
thereby in effect relinquishing its previous claim. The Respondent contended that it had in 2000 become apparent that it had not been a Member of the United Nations in the period 1992-2000, and was thus not a
party to the Statute at the date of the filing of the Application in this
case ; and that it was not a party to the Genocide Convention on that
date. The Respondent concluded that “the Court has no jurisdiction over
[the Respondent] ratione personae”. It requested the Court “to suspend
proceedings regarding the merits of the Case until a decision on this Initiative is rendered”.
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84. Both Parties recognize that each of these Judgments has the force
of res judicata in the specific case for the parties thereto ; but they also
recognize that these Judgments, not having been rendered in the present
case, and involving as parties States not parties to the present case, do
not constitute res judicata for the purposes of the present proceedings. In
view however of the findings in the cases concerning the Legality of Use
of Force as to the status of the FRY vis-à-vis the United Nations and the
Court in 1999, the Respondent has invoked those decisions as supportive
of its contentions in the present case.
85. The grounds upon which, according to Bosnia and Herzegovina,
the Court should, at this late stage of the proceedings, decline to examine
the questions raised by the Respondent as to the status of Serbia and
Montenegro in relation to Article 35 of the Statute, and its status as a
party to the Genocide Convention, are because the conduct of the
Respondent in relation to the case has been such as to create a sort of
forum prorogatum, or an estoppel, or to debar it, as a matter of good
faith, from asserting at this stage of the proceedings that it had no access
to the Court at the date the proceedings were instituted ; and because the
questions raised by the Respondent had already been resolved by the
1996 Judgment, with the authority of res judicata.

83. Subsequently, on 15 December 2004, the Court delivered judgment
in eight cases brought by Serbia and Montenegro against Member States
of NATO (cases concerning the Legality of Use of Force). The Applications instituting proceedings in those cases had been filed on 29 April 1999,
that is to say prior to the admission of Serbia and Montenegro (then
known as the Federal Republic of Yugoslavia) to the United Nations on
1 November 2000. In each of these cases, the Court held that it had no
jurisdiction to entertain the claims made in the Application (see, for
example, Legality of Use of Force (Serbia and Montenegro v. Belgium),
Preliminary Objections, Judgment, I.C.J. Reports 2004, p. 328, para. 129),
on the grounds that “Serbia and Montenegro did not, at the time of the
institution of the present proceedings, have access to the Court under
either paragraph 1 or paragraph 2 of Article 35 of the Statute” (ibid.,
p. 327, para. 127). It held, “in light of the legal consequences of the new
development since 1 November 2000”, that “Serbia and Montenegro was
not a Member of the United Nations, and in that capacity a State party
to the Statute of the International Court of Justice, at the time of filing its
Application . . .” (ibid., p. 311, para. 79). No finding was made in those
judgments on the question whether or not the Respondent was a party to
the Genocide Convention at the relevant time.

argument to the Court on that question. It has however at the same time
been argued by the Applicant that the Court may not deal with the question, or that the Respondent is debarred from raising it at this stage of
the proceedings. These contentions will be examined below.
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89. On 27 April 1992 the “participants of the joint session of the
SFRY Assembly, the National Assembly of the Republic of Serbia and
the Assembly of the Republic of Montenegro” had adopted a declaration, stating in pertinent parts :

88. In the early 1990s the SFRY, a founding Member State of the
United Nations, made up of Bosnia and Herzegovina, Croatia, Macedonia, Montenegro, Serbia and Slovenia, began to disintegrate. On
25 June 1991 Croatia and Slovenia both declared independence, followed
by Macedonia on 17 September 1991 and Bosnia and Herzegovina on
6 March 1992. On 22 May 1992, Bosnia and Herzegovina, Croatia and
Slovenia were admitted as Members to the United Nations ; as was the
former Yugoslav Republic of Macedonia on 8 April 1993.

(2) History of the Status of the FRY with Regard to
the United Nations

* *

86. As a result of the Initiative of the Respondent (paragraph 81
above), and its subsequent argument on what it has referred to as an
“issue of procedure”, the Court has before it what is essentially an objection by the Respondent to its jurisdiction, which is preliminary in the
sense that, if it is upheld, the Court will not proceed to determine the
merits. The Applicant objects in turn to the Court examining further the
Respondent’s jurisdictional objection. These matters evidently require
to be examined as preliminary points, and it was for this reason that
the Court instructed the Registrar to write to the Parties the letter of
12 June 2003, referred to in paragraph 82 above. The letter was intended
to convey that the Court would listen to any argument raised by the Initiative which might be put to it, but not as an indication of what its ruling
might be on any such arguments.
87. In order to make clear the background to these issues, the Court
will first briefly review the history of the relationship between the
Respondent and the United Nations during the period from the break-up
of the SFRY in 1992 to the admission of Serbia and Montenegro (then
called the Federal Republic of Yugoslavia) to the United Nations on
1 November 2000. The previous decisions of the Court in this case, and
in the Application for Revision case, have been briefly recalled above
(paragraphs 4, 8, 12 and 31). They will be referred to more fully below
(paragraphs 105-113) for the purpose of (in particular) an examination of
the contentions of Bosnia and Herzegovina on the question of res judicata.
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. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Remaining bound by all obligations to international organizations
and institutions whose member it is . . .” (United Nations doc. A/
46/915, Ann. II).

“. . . . . . . . . . . . . . . . . . . . . . . . . . . .
1. The Federal Republic of Yugoslavia, continuing the state, international legal and political personality of the Socialist Federal
Republic of Yugoslavia, shall strictly abide by all the commitments
that the SFR of Yugoslavia assumed internationally,
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Reaffirming its resolution 713 (1991) of 25 September 1991 and all
subsequent relevant resolutions,

“The Security Council,

92. On 19 September 1992, the Security Council adopted resolution 777
(1992) which read as follows :

91. On 30 May 1992, the Security Council adopted resolution 757 (1992), in which, inter alia, it noted that “the claim by the Federal Republic of Yugoslavia (Serbia and Montenegro) to continue automatically the membership of the former Socialist Federal Republic of
Yugoslavia in the United Nations has not been generally accepted”.

Strictly respecting the continuity of the international personality
of Yugoslavia, the Federal Republic of Yugoslavia shall continue to
fulfil all the rights conferred to, and obligations assumed by, the
Socialist Federal Republic of Yugoslavia in international relations,
including its membership in all international organizations and participation in international treaties ratified or acceded to by Yugoslavia.” (United Nations doc. A/46/915, Ann. I.)

“The Assembly of the Socialist Federal Republic of Yugoslavia, at
its session held on 27 April 1992, promulgated the Constitution of
the Federal Republic of Yugoslavia. Under the Constitution, on the
basis of the continuing personality of Yugoslavia and the legitimate
decisions by Serbia and Montenegro to continue to live together in
Yugoslavia, the Socialist Federal Republic of Yugoslavia is transformed into the Federal Republic of Yugoslavia, consisting of the
Republic of Serbia and the Republic of Montenegro.

90. An official Note dated 27 April 1992 from the Permanent Mission
of Yugoslavia to the United Nations, addressed to the Secretary-General
of the United Nations, stated inter alia that :
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2. Decides to consider the matter again before the end of the
main part of the forty-seventh session of the General Assembly.”

1. Considers that the Federal Republic of Yugoslavia (Serbia and
Montenegro) cannot continue automatically the membership of the
former Socialist Federal Republic of Yugoslavia in the United
Nations ; and therefore recommends to the General Assembly that it
decide that the Federal Republic of Yugoslavia (Serbia and Montenegro) should apply for membership in the United Nations and
that it shall not participate in the work of the General Assembly ;

Considering that the state formerly known as the Socialist Federal
Republic of Yugoslavia has ceased to exist,
Recalling in particular resolution 757 (1992) which notes that ‘the
claim by the Federal Republic of Yugoslavia (Serbia and Montenegro) to continue automatically the membership of the former
Socialist Federal Republic of Yugoslavia in the United Nations
has not been generally accepted’,
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The resolution was adopted by 127 votes to 6, with 26 abstentions.
94. On 25 September 1992, the Permanent Representatives of Bosnia
and Herzegovina and Croatia addressed a letter to the Secretary-General,
in which, with reference to Security Council resolution 777 (1992) and

2. Takes note of the intention of the Security Council to consider
the matter again before the end of the main part of the forty-seventh
session of the General Assembly.”

Having received the recommendation of the Security Council of
19 September 1992 that the Federal Republic of Yugoslavia (Serbia
and Montenegro) should apply for membership in the United
Nations and that it shall not participate in the work of the General
Assembly,
1. Considers that the Federal Republic of Yugoslavia (Serbia and
Montenegro) cannot continue automatically the membership of the
former Socialist Federal Republic of Yugoslavia in the United
Nations ; and therefore decides that the Federal Republic of Yugoslavia (Serbia and Montenegro) should apply for membership in the
United Nations and that it shall not participate in the work of the
General Assembly ;

“The General Assembly,

The resolution was adopted by 12 votes in favour, none against, and
3 abstentions.
93. On 22 September 1992 the General Assembly adopted resolution 47/1, according to which :
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On the other hand, the resolution neither terminates nor suspends
Yugoslavia’s membership in the Organization. Consequently, the
seat and nameplate remain as before, but in Assembly bodies representatives of the Federal Republic of Yugoslavia (Serbia and Montenegro) cannot sit behind the sign ‘Yugoslavia’. Yugoslav missions
at United Nations Headquarters and offices may continue to function and may receive and circulate documents. At Headquarters, the
Secretariat will continue to fly the flag of the old Yugoslavia as it is
the last flag of Yugoslavia used by the Secretariat. The resolution
does not take away the right of Yugoslavia to participate in the
work of organs other than Assembly bodies. The admission to the
United Nations of a new Yugoslavia under Article 4 of the Charter
will terminate the situation created by resolution 47/1.” (United
Nations doc. A/47/485 ; emphasis in the original.)

“While the General Assembly has stated unequivocally that the
Federal Republic of Yugoslavia (Serbia and Montenegro) cannot
automatically continue the membership of the former Socialist Federal Republic of Yugoslavia in the United Nations and that the Federal Republic of Yugoslavia (Serbia and Montenegro) should apply
for membership in the United Nations, the only practical consequence that the resolution draws is that the Federal Republic of
Yugoslavia (Serbia and Montenegro) shall not participate in the
work of the General Assembly. It is clear, therefore, that representatives of the Federal Republic of Yugoslavia (Serbia and Montenegro) can no longer participate in the work of the General Assembly,
its subsidiary organs, nor conferences and meetings convened by it.

95. In response, on 29 September 1992, the Under-Secretary-General
and Legal Counsel of the United Nations addressed a letter to the Permanent Representatives of Bosnia and Herzegovina and Croatia, in
which he stated that the “considered view of the United Nations Secretariat regarding the practical consequences of the adoption by the General Assembly of resolution 47/1” was as follows :

General Assembly resolution 47/1, they stated their understanding as follows : “At this moment, there is no doubt that the Socialist Federal
Republic of Yugoslavia is not a member of the United Nations any more.
At the same time, the Federal Republic of Yugoslavia is clearly not yet a
member.” They concluded that “[t]he flag flying in front of the United
Nations and the name-plaque bearing the name ‘Yugoslavia’ do not represent anything or anybody any more” and “kindly request[ed] that [the
Secretary-General] provide a legal explanatory statement concerning the
questions raised” (United Nations doc. A/47/474).
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100. The Court will now consider the Applicant’s response to the jurisdictional objection raised by the Respondent, that is to say the conten-

(3) The Response of Bosnia and Herzegovina

*

99. Acting upon this application by the FRY for membership in the
United Nations, the Security Council on 31 October 2000 “recommend[ed] to the General Assembly that the Federal Republic of Yugoslavia be admitted to membership in the United Nations” (United Nations
doc. S/RES/1326). On 1 November 2000, the General Assembly, by resolution 55/12, “[h]aving received the recommendation of the Security
Council of 31 October 2000” and “[h]aving considered the application
for membership of the Federal Republic of Yugoslavia”, decided to
“admit the Federal Republic of Yugoslavia to membership in the United
Nations”.

“In the wake of fundamental democratic changes that took place
in the Federal Republic of Yugoslavia, in the capacity of President,
I have the honour to request the admission of the Federal Republic
of Yugoslavia to the United Nations in light of the implementation
of the Security Council resolution 777 (1992).” (United Nations
doc. A/55/528-S/2000/1043 ; emphasis added.)

98. This situation, however, came to an end with a new development
in 2000. On 24 September 2000, Mr. Koštunica was elected President of
the FRY. In that capacity, on 27 October 2000 he sent a letter to the
Secretary-General requesting admission of the FRY to membership in
the United Nations, in the following terms :

96. On 29 April 1993, the General Assembly, upon the recommendation contained in Security Council resolution 821 (1993) (couched in
terms similar to those of Security Council resolution 777 (1992)), adopted
resolution 47/229 in which it decided that “the Federal Republic of
Yugoslavia (Serbia and Montenegro) shall not participate in the work of
the Economic and Social Council”.
97. In its Judgments in the cases concerning the Legality of Use of
Force (paragraph 83 above), the Court commented on this sequence of
events by observing that “all these events testify to the rather confused
and complex state of affairs that obtained within the United Nations surrounding the issue of the legal status of the Federal Republic of Yugoslavia in the Organization during this period” (Preliminary Objections,
Judgment, I.C.J. Reports 2004, p. 308, para. 73), and earlier the Court, in
another context, had referred to the “sui generis position which the FRY
found itself in” during the period between 1992 to 2000 (loc. cit., citing
I.C.J. Reports 2003, p. 31, para. 71).
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This first contention of Bosnia and Herzegovina must thus be understood
as a claim that the Respondent, by its conduct in relation to the case,
including the failure to raise the issue of the application of Article 35 of
the Statute, by way of preliminary objection or otherwise, at an earlier
stage of the proceedings, should be held to have acquiesced in jurisdiction. This contention is thus parallel to the argument mentioned above
(paragraph 85), also advanced by Bosnia and Herzegovina, that the
Respondent is debarred from asking the Court to examine that issue for

“There are of course circumstances in which the party failing to
put forward an objection to jurisdiction might be held to have acquiesced in jurisdiction (Appeal Relating to the Jurisdiction of the
ICAO Council, Judgment, I.C.J. Reports 1972, p. 52, para. 13).
However, apart from such circumstances, a party failing to avail
itself of the Article 79 procedure may forfeit the right to bring about
a suspension of the proceedings on the merits, but can still argue the
objection along with the merits.” (Judgment, I.C.J. Reports 2004,
p. 29, para. 24).

tion of Bosnia and Herzegovina that the Court should not examine the
question, raised by the Respondent in its Initiative (paragraph 81 above),
of the status of the Respondent at the date of the filing of the Application
instituting proceedings. It is first submitted by Bosnia and Herzegovina
that the Respondent was under a duty to raise the issue of whether the
FRY (Serbia and Montenegro) was a Member of the United Nations at
the time of the proceedings on the preliminary objections, in 1996, and
that since it did not do so, the principle of res judicata, attaching to the
Court’s 1996 Judgment on those objections, prevents it from reopening
the issue. Secondly, the Applicant argues that the Court itself, having
decided in 1996 that it had jurisdiction in the case, would be in breach of
the principle of res judicata if it were now to decide otherwise, and that
the Court cannot call in question the authority of its decisions as res judicata.
101. The first contention, as to the alleged consequences of the fact
that Serbia did not raise the question of access to the Court under
Article 35 at the preliminary objection stage, can be dealt with succinctly.
Bosnia and Herzegovina has argued that to uphold the Respondent’s
objection “would mean that a respondent, after having asserted one or
more preliminary objections, could still raise others, to the detriment of
the effective administration of justice, the smooth conduct of proceedings, and, in the present case, the doctrine of res judicata”. It should
however be noted that if a party to proceedings before the Court chooses
not to raise an issue of jurisdiction by way of the preliminary objection
procedure under Article 79 of the Rules, that party is not necessarily
thereby debarred from raising such issue during the proceedings on the
merits of the case. As the Court stated in the case of Avena and Other
Mexican Nationals (Mexico v. United States of America),
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106. In 1995 the Respondent raised seven preliminary objections (one
of which was later withdrawn), three of which invited the Court to find
that it had no jurisdiction in the case. None of these objections were however founded on a contention that the FRY was not a party to the Statute at the relevant time ; that was not a contention specifically advanced
in the proceedings on the preliminary objections. At the time of those
47
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105. On 8 April 1993, the Court made an Order in this case indicating
certain provisional measures. In that Order the Court briefly examined
the circumstances of the break-up of the SFRY, and the claim of the
Respondent (then known as “Yugoslavia (Serbia and Montenegro)”) to
continuity with that State, and consequent entitlement to continued
membership in the United Nations. It noted that “the solution adopted”
within the United Nations was “not free from legal difficulties”, but concluded that “the question whether or not Yugoslavia is a Member of the
United Nations and as such a party to the Statute of the Court is one
which the Court does not need to determine definitively at the present
stage of the proceedings” (Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)), Provisional Measures,
Order of 8 April 1993, I.C.J. Reports 1993, p. 14 para. 18). This conclusion was based in part on a provisional view taken by the Court as to the
effect of the proviso to Article 35, paragraph 2, of the Statute (ibid.,
para. 19). The Order contained the reservation, normally included in
orders on requests for provisional measures, that “the decision given in
the present proceedings in no way prejudges the question of the jurisdiction of the Court to deal with the merits of the case . . . and leaves unaffected the right of the Governments of Bosnia-Herzegovina and Yugoslavia to submit arguments in respect of [that question]” (ibid., p. 23,
para. 51). It is therefore evident that no question of res judicata arises in
connection with the Order of 8 April 1993. A further Order on provisional measures was made on 13 September 1993, but contained nothing
material to the question now being considered.

* *
(4) Relevant Past Decisions of the Court

objectively and apart from any effect of the conduct of the Respondent,
the question of the application of Article 35 of the Statute in this case has
already been resolved as a matter of res judicata, and that if the Court
were to go back on its 1996 decision on jurisdiction, it would disregard
fundamental rules of law. In order to assess the validity of this contention, the Court will first review its previous decisions in the present case
in which its jurisdiction, or specifically the question whether Serbia and
Montenegro could properly appear before the Court, has been in issue.
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103. It follows that, whether or not the Respondent should be held to
have acquiesced in the jurisdiction of the Court in this case, such acquiescence would in no way debar the Court from examining and ruling
upon the question stated above. The same reasoning applies to the argument that the Respondent is estopped from raising the matter at this
stage, or debarred from doing so by considerations of good faith. All
such considerations can, at the end of the day, only amount to attributing
to the Respondent an implied acceptance, or deemed consent, in relation
to the jurisdiction of the Court ; but, as explained above, ad hoc consent
of a party is distinct from the question of its capacity to be a party to
proceedings before the Court.
104. However Bosnia and Herzegovina’s second contention is that,

“a distinction has to be made between a question of jurisdiction that
relates to the consent of a party and the question of the right of a
party to appear before the Court under the requirements of the Statute, which is not a matter of consent. The question is whether as a
matter of law Serbia and Montenegro was entitled to seise the Court
as a party to the Statute at the time when it instituted proceedings in
these cases. Since that question is independent of the views or wishes
of the Parties, even if they were now to have arrived at a shared view
on the point, the Court would not have to accept that view as
necessarily the correct one. The function of the Court to enquire
into the matter and reach its own conclusion is thus mandatory
upon the Court irrespective of the consent of the parties and is in no
way incompatible with the principle that the jurisdiction of the
Court depends on consent.” (Legality of Use of Force (Serbia and
Montenegro v. Belgium), Preliminary Objections, Judgment,
I.C.J. Reports 2004, p. 295, para. 36 ; emphasis in the original.)

The latter question may be regarded as an issue prior to that of jurisdiction ratione personae, or as one constitutive element within the concept of jurisdiction ratione personae. Either way, unlike the majority of
questions of jurisdiction, it is not a matter of the consent of the parties.
As the Court observed in the cases concerning the Legality of Use of
Force,

102. The Court does not however find it necessary to consider here
whether the conduct of the Respondent could be held to constitute an
acquiescence in the jurisdiction of the Court. Such acquiescence, if established, might be relevant to questions of consensual jurisdiction, and in
particular jurisdiction ratione materiae under Article IX of the Genocide
Convention, but not to the question whether a State has the capacity
under the Statute to be a party to proceedings before the Court.

reasons of good faith, including estoppel and the principle allegans contraria nemo audietur.
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111. The Court therefore found the Application for revision inadmissible. However, as the Court has observed in the cases concerning Legal49

48

“In advancing this argument, the FRY does not rely on facts that
existed in 1996. In reality, it bases its Application for revision on the
legal consequences which it seeks to draw from facts subsequent to
the Judgment which it is asking to have revised. Those consequences, even supposing them to be established, cannot be regarded
as facts within the meaning of Article 61. The FRY’s argument cannot accordingly be upheld.” (Ibid., pp. 30-31, para. 69.)

110. The Court did not consider that the admission of the FRY to
membership was itself a “new fact”, since it occurred after the date of the
Judgment of which the revision was sought (ibid., para. 68). As to the
argument that facts on which an application for revision could be based
were “revealed” by the events of 2000, the Court ruled as follows :

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
In the final version of its argument, the FRY claims that its admission to the United Nations and the Legal Counsel’s letter of 8 December 2000 simply ‘revealed’ two facts which had existed in 1996 but
had been unknown at the time : that it was not then a party to the
Statute of the Court and that it was not bound by the Genocide
Convention.” (I.C.J. Reports 2003, p. 30, paras. 66 and 69.)

“the FRY claims that the facts which existed at the time of the 1996
Judgment and upon the discovery of which its request for revision of
that Judgment is based ‘are that the FRY was not a party to the
Statute, and that it did not remain bound by the Genocide Convention continuing the personality of the former Yugoslavia’. It argues
that these ‘facts’ were ‘revealed’ by its admission to the United
Nations on 1 November 2000 and by [a letter from the United
Nations Legal Counsel] of 8 December 2000.

ings in the present case were instituted, so that the Court would have had
no jurisdiction in the case.
109. The history of the relationship between the FRY and the United
Nations, from the break-up of the SFRY in 1991-1992 up to the admission of the FRY as a new Member in 2000, has been briefly recalled in
paragraphs 88 to 99 above. That history has been examined in detail on
more than one occasion, both in the context of the Application for revision referred to in paragraph 108 and in the Court’s Judgments in 2004 in
the cases concerning the Legality of Use of Force. In its Judgment of
3 February 2003 on the Application for revision, the Court carefully
studied that relationship ; it also recalled the terms of its 1996 Judgment
finding in favour of jurisdiction. The Court noted that

88

Essentially the contention of the FRY was that its admission to membership in 2000 necessarily implied that it was not a Member of the United
Nations and thus not a party to the Statute in 1993, when the proceed-

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
The admission of the FRY to the United Nations as a new
Member clears ambiguities and sheds a different light on the issue
of the membership of the FRY in the United Nations, in the Statute
and in the Genocide Convention.” (Application for Revision, I.C.J.
Reports 2003, p. 12, para. 18.)

“The admission of the FRY to the United Nations as a new
Member on 1 November 2000 is certainly a new fact . . .

107. By the 1996 Judgment, the Court rejected the preliminary objections of the Respondent, and found that, “on the basis of Article IX of
the Convention on the Prevention and Punishment of the Crime of
Genocide, it has jurisdiction to adjudicate upon the dispute” (Application
of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objections, Judgment, I.C.J. Reports 1996 (II), p. 623, para. 47 (2) (a)). It
also found that the Application was admissible, and stated that “the
Court may now proceed to consider the merits of the case . . .” (ibid.,
p. 622, para. 46).
108. However, on 24 April 2001 Serbia and Montenegro (then known
as the Federal Republic of Yugoslavia) filed an Application instituting
proceedings seeking revision, under Article 61 of the Statute, of the
1996 Judgment on jurisdiction in this case. That Article requires that
there exist “some fact of such a nature as to be a decisive factor, which
fact was, when the judgment was given, unknown to the Court . . .”. The
FRY claimed in its Application that :

proceedings, the FRY was persisting in the claim, that it was continuing
the membership of the former SFRY in the United Nations ; and while
that claim was opposed by a number of States, the position taken by the
various organs gave rise to a “confused and complex state of affairs . . .
within the United Nations” (Legality of Use of Force (Serbia and Montenegro v. Belgium), Preliminary Objections, Judgment, I.C.J. Reports
2004, p. 308, para. 73). Neither party raised the matter before the Court :
Bosnia and Herzegovina as Applicant, while denying that the FRY was a
Member of the United Nations as a continuator of the SFRY, was asserting before this Court that the FRY was nevertheless a party to the Statute, either under Article 35, paragraph 2, thereof, or on the basis of the
declaration of 27 April 1992 (see paragraphs 89 to 90 above) ; and for the
FRY to raise the issue would have involved undermining or abandoning
its claim to be the continuator of the SFRY as the basis for continuing
membership of the United Nations.
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*

(5) The Principle of Res Judicata

*

114. The Court will now consider the principle of res judicata, and its
application to the 1996 Judgment in this case. The Applicant asserts that
the 1996 Judgment, whereby the Court found that it had jurisdiction

115. There is no dispute between the Parties as to the existence of the
principle of res judicata even if they interpret it differently as regards
judgments deciding questions of jurisdiction. The fundamental character
of that principle appears from the terms of the Statute of the Court and
the Charter of the United Nations. The underlying character and purposes of the principle are reflected in the judicial practice of the Court.
That principle signifies that the decisions of the Court are not only binding on the parties, but are final, in the sense that they cannot be reopened
by the parties as regards the issues that have been determined, save by
procedures, of an exceptional nature, specially laid down for that purpose. Article 59 of the Statute, notwithstanding its negative wording, has
at its core the positive statement that the parties are bound by the decision of the Court in respect of the particular case. Article 60 of the Statute provides that the judgment is final and without appeal ; Article 61
places close limits of time and substance on the ability of the parties to
seek the revision of the judgment. The Court stressed those limits in 2003
when it found inadmissible the Application made by Serbia and Montenegro for revision of the 1996 Judgment in the Application for Revision
case (I.C.J. Reports 2003, p. 12, para. 17).

under the Genocide Convention, “enjoys the authority of res judicata
and is not susceptible of appeal” and that “any ruling whereby the Court
reversed the 1996 Judgment . . . would be incompatible both with the res
judicata principle and with Articles 59, 60 and 61 of the Statute”. The
Applicant submits that, like its judgments on the merits, “the Court’s
decisions on jurisdiction are res judicata”. It further observes that, pursuant to Article 60 of the Statute, the Court’s 1996 Judgment is “final and
without appeal” subject only to the possibility of a request for interpretation and revision ; and the FRY’s request for revision was rejected by the
Court in its Judgment of 3 February 2003. The Respondent contends that
jurisdiction once upheld may be challenged by new objections ; and considers that this does not contravene the principle of res judicata or the
wording of Article 79 of the Rules of Court. It emphasizes “the right and
duty of the Court to act proprio motu” to examine its jurisdiction, mentioned in the case of the Appeal Relating to the Jurisdiction of the ICAO
Council (India v. Pakistan) (see paragraph 118 below), and contends
that the Court cannot “forfeit” that right by not having itself raised the
issue in the preliminary objections phase.

90

116. Two purposes, one general, the other specific, underlie the principle of res judicata, internationally as nationally. First, the stability of
legal relations requires that litigation come to an end. The Court’s function, according to Article 38 of its Statute, is to “decide”, that is, to bring
to an end, “such disputes as are submitted to it”. Secondly, it is in the
interest of each party that an issue which has already been adjudicated in
favour of that party be not argued again. Article 60 of the Statute articu-

113. For the purposes of the present case, it is thus clear that the Judgment of 2003 on the Application by the FRY for revision, while binding
between the parties, and final and without appeal, did not contain any
finding on the question whether or not that State had actually been a
Member of the United Nations in 1993. The question of the status of the
FRY in 1993 formed no part of the issues upon which the Court pronounced judgment when dismissing that Application.

“The Court thus made its position clear that there could have
been no retroactive modification of the situation in 2000, which
would amount to a new fact, and that therefore the conditions of
Article 61 were not satisfied. This, however, did not entail any finding by the Court, in the revision proceedings, as to what that situation actually was.” (Preliminary Objections, Judgment, I.C.J.
Reports 2004, p. 314, para. 89.)

In its 2004 decisions in the Legality of Use of Force cases the Court
further commented on this finding :

“It follows from the foregoing that it has not been established that
the request of the FRY is based upon the discovery of ‘some fact’
which was ‘when the judgment was given, unknown to the Court
and also to the party claiming revision’. The Court therefore concludes that one of the conditions for the admissibility of an application for revision prescribed by paragraph 1 of Article 61 of the Statute has not been satisfied.” (I.C.J. Reports 2003, p. 31, para. 72.)

112. In a subsequent paragraph of the 2003 Judgment on the Application for revision of the 1996 Judgment, the Court had stated :

“regard the alleged ‘decisive facts’ specified by Serbia and Montenegro as ‘facts that existed in 1996’ for the purpose of Article 61. The
Court therefore did not have to rule on the question whether ‘the
legal consequences’ could indeed legitimately be deduced from the
later facts ; in other words, it did not have to say whether it was correct that Serbia and Montenegro had not been a party to the Statute
or to the Genocide Convention in 1996.” (Legality of Use of Force
(Serbia and Montenegro v. Belgium), Preliminary Objections, Judgment, I.C.J. Reports 2004, p. 313, para. 87.)

ity of Use of Force, it did not, in its Judgment on the Application for
revision,
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120. This does not however mean that, should a party to a case believe
that elements have come to light subsequent to the decision of the Court
which tend to show that the Court’s conclusions may have been based on
incorrect or insufficient facts, the decision must remain final, even if it is
in apparent contradiction to reality. The Statute provides for only one
procedure in such an event : the procedure under Article 61, which offers
the possibility for the revision of judgments, subject to the restrictions
stated in that Article. In the interests of the stability of legal relations,
those restrictions must be rigorously applied. As noted above (para53

52

119. The Respondent also invokes certain international conventions
and the rules of other international tribunals. It is true that the European
Court of Human Rights may reject, at any stage of the proceedings, an
application which it considers inadmissible ; and the International Criminal Court may, in exceptional circumstances, permit the admissibility of a
case or the jurisdiction of the Court to be challenged after the commencement of the trial. However, these specific authorizations in the instruments governing certain other tribunals reflect their particular admissibility procedures, which are not identical with the procedures of the
Court in the field of jurisdiction. They thus do not support the view that
there exists a general principle which would apply to the Court, whose
Statute not merely contains no such provision, but declares, in Article 60,
the res judicata principle without exception. The Respondent has also
cited certain jurisprudence of the European Court of Human Rights, and
an arbitral decision of the German-Polish Mixed Arbitral Tribunal
(von Tiedemann case) ; but, in the view of the Court, these too, being
based on their particular facts, and the nature of the jurisdictions involved,
do not indicate the existence of a principle of sufficient generality and
weight to override the clear provisions of the Court’s Statute, and the
principle of res judicata.

diction at any stage of the proceedings”. It has referred in this connection
both to the dictum just cited from the Appeal Relating to the Jurisdiction
of the ICAO Council (India v. Pakistan), and to the Corfu Channel
(United Kingdom v. Albania) case. It is correct that the Court, having in
the first phase of that case rejected Albania’s preliminary objection to
jurisdiction, and having decided that proceedings on the merits were to
continue (Preliminary Objection, Judgment, I.C.J. Reports 1947-1948,
p. 15), did at the merits stage consider and rule on a challenge to its jurisdiction, in particular whether it had jurisdiction to assess compensation
(I.C.J. Reports 1949, pp. 23-26 ; 171). But no reconsideration at all by the
Court of its earlier Judgment was entailed in this because, following that
earlier Judgment, the Parties had concluded a special agreement submitting to the Court, inter alia, the question of compensation. The
later challenge to jurisdiction concerned only the scope of the jurisdiction
conferred by that subsequent agreement.
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118. The Court recalls that, as it has stated in the case of the Appeal
Relating to the Jurisdiction of the ICAO Council (India v. Pakistan), it
“must however always be satisfied that it has jurisdiction, and must if
necessary go into that matter proprio motu” (Judgment, I.C.J. Reports
1972, p. 52, para. 13). That decision in its context (in a case in which
there was no question of reopening a previous decision of the Court) does
not support the Respondent’s contention. It does not signify that jurisdictional decisions remain reviewable indefinitely, nor that the Court
may, proprio motu or otherwise, reopen matters already decided with the
force of res judicata. The Respondent has argued that there is a principle
that “an international court may consider or reconsider the issue of juris-

117. It has however been suggested by the Respondent that a distinction may be drawn between the application of the principle of res judicata to judgments given on the merits of a case, and judgments determining the Court’s jurisdiction, in response to preliminary objections ;
specifically, the Respondent contends that “decisions on preliminary
objections do not and cannot have the same consequences as decisions on
the merits”. The Court will however observe that the decision on questions of jurisdiction, pursuant to Article 36, paragraph 6, of the Statute,
is given by a judgment, and Article 60 of the Statute provides that “[t]he
judgment is final and without appeal”, without distinguishing between
judgments on jurisdiction and admissibility, and judgments on the merits.
In its Judgment of 25 March 1999 on the request for interpretation of the
Judgment of 11 June 1998 in the case of the Land and Maritime Boundary between Cameroon and Nigeria, the Court expressly recognized that
the 1998 Judgment, given on a number of preliminary objections to jurisdiction and admissibility, constituted res judicata, so that the Court
could not consider a submission inconsistent with that judgment (Judgment, I.C.J. Reports 1999 (I), p. 39, para. 16). Similarly, in its Judgment
of 3 February 2003 in the Application for Revision case, the Court, when
it began by examining whether the conditions for the opening of the revision procedure, laid down by Article 61 of the Statute, were satisfied, undoubtedly recognized that an application could be made for revision of a
judgment on preliminary objections ; this could in turn only derive from a
recognition that such a judgment is “final and without appeal”. Furthermore, the contention put forward by the Respondent would signify that
the principle of res judicata would not prevent a judgment dismissing a
preliminary objection from remaining open to further challenge indefinitely, while a judgment upholding such an objection, and putting an end
to the case, would in the nature of things be final and determinative as
regards that specific case.

lates this finality of judgments. Depriving a litigant of the benefit of a
judgment it has already obtained must in general be seen as a breach of
the principles governing the legal settlement of disputes.
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This intention thus expressed by Yugoslavia to remain bound by
the international treaties to which the former Yugoslavia was party
was confirmed in an official Note of 27 April 1992 from the Permanent Mission of Yugoslavia to the United Nations, addressed to the
Secretary-General. The Court observes, furthermore, that it has not
been contested that Yugoslavia was party to the Genocide Convention. Thus, Yugoslavia was bound by the provisions of the Convention on the date of the filing of the Application in the present case,
namely, on 20 March 1993.” (Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Yugoslavia) Preliminary Objections, Judgment,
I.C.J. Reports 1996 (II), p. 610, para. 17.)

“the former Socialist Federal Republic of Yugoslavia . . . signed the
Genocide Convention on 11 December 1948 and deposited its instrument of ratification, without reservation, on 29 August 1950. At the
time of the proclamation of the Federal Republic of Yugoslavia, on
27 April 1992, a formal declaration was adopted on its behalf to the
effect that :
‘The Federal Republic of Yugoslavia, continuing the State,
international legal and political personality of the Socialist Federal Republic of Yugoslavia, shall strictly abide by all the commitments that the Socialist Federal Republic of Yugoslavia assumed
internationally.’

121. In the light of these considerations, the Court reverts to the effect
and significance of the 1996 Judgment. That Judgment was essentially
addressed, so far as questions of jurisdiction were concerned, to the question of the Court’s jurisdiction under the Genocide Convention. It
resolved in particular certain questions that had been raised as to the
status of Bosnia and Herzegovina in relation to the Convention ; as
regards the FRY, the Judgment stated simply as follows :

(6) Application of the Principle of Res Judicata to the 1996 Judgment

*

graph 110) the FRY’s Application for revision of the 1996 Judgment in
this case was dismissed, as not meeting the conditions of Article 61. Subject only to this possibility of revision, the applicable principle is res judicata pro veritate habetur, that is to say that the findings of a judgment
are, for the purposes of the case and between the parties, to be taken as
correct, and may not be reopened on the basis of claims that doubt has
been thrown on them by subsequent events.
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124. The Respondent has however advanced a number of arguments
tending to show that the 1996 Judgment is not conclusive on the matter,
and the Court will now examine these. The passage just quoted from the
1996 Judgment is of course not the sole provision of the operative clause
of that Judgment : as, the Applicant has noted, the Court first dismissed
seriatim the specific preliminary objections raised (and not withdrawn)
by the Respondent ; it then made the finding quoted in paragraph 123
above ; and finally it dismissed certain additional bases of jurisdiction
invoked by the Applicant. The Respondent suggests that, for the purposes of applying the principle of res judicata to a judgment of this kind
on preliminary objections, the operative clause (dispositif) to be taken
into account and given the force of res judicata is the decision rejecting
specified preliminary objections, rather than “the broad ascertainment

123. The operative part of a judgment of the Court possesses the force
of res judicata. The operative part of the 1996 Judgment stated, in paragraph 47 (2) (a), that the Court found “that, on the basis of Article IX of
the Convention on the Prevention and Punishment of the Crime of
Genocide, it has jurisdiction to decide upon the dispute”. That jurisdiction is thus established with the full weight of the Court’s judicial authority. For a party to assert today that, at the date the 1996 Judgment was
given, the Court had no power to give it, because one of the parties can
now be seen to have been unable to come before the Court is, for the
reason given in the preceding paragraph, to call in question the force as
res judicata of the operative clause of the Judgment. At first sight, therefore, the Court need not examine the Respondent’s objection to jurisdiction based on its contention as to its lack of status in 1993.

122. Nothing was stated in the 1996 Judgment about the status of the
FRY in relation to the United Nations, or the question whether it could
participate in proceedings before the Court ; for the reasons already mentioned above (paragraph 106), both Parties had chosen to refrain from
asking for a decision on these matters. The Court however considers it
necessary to emphasize that the question whether a State may properly
come before the Court, on the basis of the provisions of the Statute,
whether it be classified as a matter of capacity to be a party to the proceedings or as an aspect of jurisdiction ratione personae, is a matter
which precedes that of jurisdiction ratione materiae, that is, whether that
State has consented to the settlement by the Court of the specific dispute
brought before it. The question is in fact one which the Court is bound to
raise and examine, if necessary, ex officio, and if appropriate after notification to the parties. Thus if the Court considers that, in a particular
case, the conditions concerning the capacity of the parties to appear
before it are not satisfied, while the conditions of its jurisdiction
ratione materiae are, it should, even if the question has not been raised by
the parties, find that the former conditions are not met, and conclude
that, for that reason, it could not have jurisdiction to decide the merits.
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128. On the other hand, the fact that the Court has in these past cases
dealt with jurisdictional issues after having delivered a judgment on jurisdiction does not support the contention that such a judgment can be
reopened at any time, so as to permit reconsideration of issues already
settled with the force of res judicata. The essential difference between
the cases mentioned in the previous paragraph and the present case is this :
the jurisdictional issues examined at a late stage in those cases were such
that the decision on them would not contradict the finding of jurisdiction
made in the earlier judgment. In the Fisheries Jurisdiction cases, the
issues raised related to the extent of the jurisdiction already established in
principle with the force of res judicata ; in the Military and Paramilitary
Activities case, the Court had clearly indicated in the 1984 Judgment that
its finding in favour of jurisdiction did not extend to a definitive ruling on
the interpretation of the United States reservation to its optional clause
declaration. By contrast, the contentions of the Respondent in the present
case would, if upheld, effectively reverse the 1996 Judgment ; that indeed
is their purpose.

129. The Respondent has contended that the issue whether the FRY
had access to the Court under Article 35 of the Statute has in fact never
been decided in the present case, so that no barrier of res judicata would
prevent the Court from examining that issue at the present stage of the

nel case, which the Court has already considered above (paragraph 118).
Mention may also be made of the judgments on the merits in the two
cases concerning Fisheries Jurisdiction (United Kingdom v. Iceland )
(Federal Republic of Germany v. Iceland) (I.C.J. Reports 1974, p. 20,
para. 42 ; pp. 203-204, para. 74), which dealt with minor issues of jurisdiction despite an express finding of jurisdiction in previous judgments
(I.C.J. Reports 1973, p. 22, para. 46 ; p. 66, para. 46). Even where the
Court has, in a preliminary judgment, specifically reserved certain matters of jurisdiction for later decision, the judgment may nevertheless contain a finding that “the Court has jurisdiction” in the case, this being
understood as being subject to the matters reserved (see Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Jurisdiction and Admissibility, Judgment, I.C.J.
Reports 1984, p. 442, para. 113 (1) (c), and pp. 425-426, para. 76 ; cf.
also, in connection with an objection to admissibility, Questions of Interpretation and Application of the 1971 Montreal Convention arising from
the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United
Kingdom) (Libyan Arab Jamahiriya v. United States of America), I.C.J.
Reports 1998, p. 29, para. 51, and pp. 30-31, paras. 53 (2) (b) and 53 (3) ;
p. 134, para. 50, and p. 156, paras. 53 (2) (b) and 53 (3)).
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125. The Court does not however consider that it was the purpose of
Article 79 of the Rules of Court to limit the extent of the force of res judicata attaching to a judgment on preliminary objections, nor that, in the
case of such judgment, such force is necessarily limited to the clauses of
the dispositif specifically rejecting particular objections. There are many
examples in the Court’s jurisprudence of decisions on preliminary objections which contain a general finding that the Court has jurisdiction, or
that the application is admissible, as the case may be ; and it would be
going too far to suppose that all of these are necessarily superfluous conclusions. In the view of the Court, if any question arises as to the scope of
res judicata attaching to a judgment, it must be determined in each case
having regard to the context in which the judgment was given (cf. Application for Revision and Interpretation of the Judgment of 24 February 1982 in the Case concerning the Continental Shelf (Tunisia/Libyan
Arab Jamahiriya) (Tunisia v. Libyan Arab Jamahiriya), Judgment, I.C.J.
Reports 1985, pp. 218-219, para. 48).
126. For this purpose, in respect of a particular judgment it may be
necessary to distinguish between, first, the issues which have been decided
with the force of res judicata, or which are necessarily entailed in the
decision of those issues ; secondly any peripheral or subsidiary matters, or
obiter dicta ; and finally matters which have not been ruled upon at all.
Thus an application for interpretation of a judgment under Article 60 of
the Statute may well require the Court to settle “[a] difference of opinion
[between the parties] as to whether a particular point has or has not been
decided with binding force” (Interpretation of Judgments Nos. 7 and 8
(Factory at Chorzów), Judgment No. 11, 1927, P.C.I.J. Series A, No. 13,
pp. 11-12). If a matter has not in fact been determined, expressly or by
necessary implication, then no force of res judicata attaches to it ; and a
general finding may have to be read in context in order to ascertain
whether a particular matter is or is not contained in it.
127. In particular, the fact that a judgment may, in addition to rejecting specific preliminary objections, contain a finding that “the Court has
jurisdiction” in the case does not necessarily prevent subsequent examination of any jurisdictional issues later arising that have not been resolved,
with the force of res judicata, by such judgment. The Parties have each
referred in this connection to the successive decisions in the Corfu Chan-

upholding jurisdiction”. The Respondent has drawn attention to the provisions of Article 79, paragraph 7, of the 1978 Rules of Court, which provides that the judgment on preliminary objections shall, in respect of each
objection “either uphold the objection, reject it, or declare that the objection does not possess, in the circumstances of the case, an exclusively preliminary character”. The Respondent suggests therefore that only the
clauses of a judgment on preliminary objections that are directed to these
ends have the force of res judicata, which is, it contends, consistent with
the view that new objections may be raised subsequently.
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The question whether the FRY was a continuator or a successor State of
the SFRY was mentioned in the Memorial of Bosnia and Herzegovina.
The view of Bosnia and Herzegovina was that, while the FRY was not a
Member of the United Nations, as a successor State of the SFRY which
had expressly declared that it would abide by the international commitments of the SFRY, it was nevertheless a party to the Statute. It is also
essential, when examining the text of the 1996 Judgment, to take note of
the context in which it was delivered, in particular as regards the contemporary state of relations between the Respondent and the United Nations,
as recounted in paragraphs 88 to 99 above.

“No specific assertion was made in the Application [of 1993, in the
present case] that the Court was open to Serbia and Montenegro
under Article 35, paragraph 1, of the Statute of the Court, but it was
later made clear that the Applicant claimed to be a Member of the
United Nations and thus a party to the Statute of the Court, by
virtue of Article 93, paragraph 1, of the Charter, at the time of filing
of the Application . . . [T]his position was expressly stated in the
Memorial filed by Serbia and Montenegro on 4 January 2000 . . .”
(Legality of Use of Force (Serbia and Montenegro v. Belgium), Preliminary Objections, Judgment, I.C.J. Reports 2004, p. 299, para. 47.)

130. That does not however signify that in 1996 the Court was
unaware of the fact that the solution adopted in the United Nations to
the question of continuation of the membership of the SFRY “[was] not
free from legal difficulties”, as the Court had noted in its Order of 8 April
1993 indicating provisional measures in the case (I.C.J. Reports 1993,
p. 14, para. 18 ; above, paragraph 105). The FRY was, at the time of
the proceedings on its preliminary objections culminating in the 1996
Judgment, maintaining that it was the continuator State of the SFRY.
As the Court indicated in its Judgments in the cases concerning the
Legality of Use of Force,

proceedings. It has drawn attention to the fact that when commenting on
the 1996 Judgment, in its 2004 Judgments in the cases concerning the
Legality of Use of Force, the Court observed that “[t]he question of the
status of the Federal Republic of Yugoslavia in relation to Article 35 of
the Statute was not raised and the Court saw no reason to examine it”
(see, for example, Legality of Use of Force (Serbia and Montenegro v.
Belgium), I.C.J. Reports 2004, p. 311, para. 82), and that “in its pronouncements in incidental proceedings” in the present case, the Court
“did not commit itself to a definitive position on the issue of the legal
status of the Federal Republic of Yugoslavia in relation to the Charter
and the Statute” (ibid., pp. 308-309, para. 74).
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As the Court here recognized, in 1999 — and even more so in 1996 — it
was by no means so clear as the Court found it to be in 2004 that the
Respondent was not a Member of the United Nations at the relevant
time. The inconsistencies of approach expressed by the various United
Nations organs are apparent from the passages quoted in paragraphs 91
to 96 above.
132. As already noted, the legal complications of the position of the
Respondent in relation to the United Nations were not specifically mentioned in the 1996 Judgment. The Court stated, as mentioned in paragraph 121 above, that “Yugoslavia was bound by the provisions of the
[Genocide] Convention on the date of the filing of the Application in the
present case” (Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objections, Judgment, I.C.J. Reports 1996 (II), p. 610,
para. 17), and found that “on the basis of Article IX of the Convention
on the Prevention and Punishment of the Crime of Genocide, it has jurisdiction to adjudicate upon the dispute” (ibid., p. 623, para. 47 (2) (a)).
Since, as observed above, the question of a State’s capacity to be a party
to proceedings is a matter which precedes that of jurisdiction ratione materiae, and one which the Court must, if necessary, raise ex officio (see

“the significance of this new development in 2000 is that it has clarified the thus far amorphous legal situation concerning the status of
the Federal Republic of Yugoslavia vis-à-vis the United Nations. It
is in that sense that the situation that the Court now faces in relation
to Serbia and Montenegro is manifestly different from that which it
faced in 1999. If, at that time, the Court had had to determine definitively the status of the Applicant vis-à-vis the United Nations, its
task of giving such a determination would have been complicated by
the legal situation, which was shrouded in uncertainties relating to
that status. However, from the vantage point from which the Court
now looks at the legal situation, and in light of the legal consequences of the new development since 1 November 2000, the Court
is led to the conclusion that Serbia and Montenegro was not a Member of the United Nations, and in that capacity a State party to the
Statute of the International Court of Justice, at the time of filing its
Application to institute the present proceedings before the Court on
29 April 1999.” (Legality of Use of Force (Serbia and Montenegro v.
Belgium), Preliminary Objections, Judgment, I.C.J. Reports 2004,
pp. 310-311, para. 79.)

131. The “legal difficulties” referred to were finally dissipated when in
2000 the FRY abandoned its former insistence that it was the continuator of the SFRY, and applied for membership in the United Nations
(paragraph 98 above). As the Court observed in its 2004 Judgments in
the cases concerning the Legality of Use of Force,
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134. It has been suggested by the Respondent that the Court’s finding
of jurisdiction in the 1996 Judgment was based merely upon an assumption : an assumption of continuity between the SFRY and the FRY.
It has drawn attention to passages, already referred to above (paragraph 129), in the Judgments in the Legality of Use of Force cases, to the
effect that in 1996 the Court saw no reason to examine the question of
access, and that, in its pronouncements in incidental proceedings, the
Court did not commit itself to a definitive position on the issue of the
legal status of the Respondent.
135. That the FRY had the capacity to appear before the Court in

paragraph 122 above), this finding must as a matter of construction be
understood, by necessary implication, to mean that the Court at that
time perceived the Respondent as being in a position to participate in
cases before the Court. On that basis, it proceeded to make a finding on
jurisdiction which would have the force of res judicata. The Court does
not need, for the purpose of the present proceedings, to go behind that
finding and consider on what basis the Court was able to satisfy itself on
the point. Whether the Parties classify the matter as one of “access to the
Court” or of “jurisdiction ratione personae”, the fact remains that the
Court could not have proceeded to determine the merits unless the
Respondent had had the capacity under the Statute to be a party to proceedings before the Court.
133. In the view of the Court, the express finding in the 1996 Judgment
that the Court had jurisdiction in the case ratione materiae, on the basis
of Article IX of the Genocide Convention, seen in its context, is a finding
which is only consistent, in law and logic, with the proposition that, in
relation to both Parties, it had jurisdiction ratione personae in its comprehensive sense, that is to say, that the status of each of them was such
as to comply with the provisions of the Statute concerning the capacity of
States to be parties before the Court. As regards Bosnia and Herzegovina, there was no question but that it was a party to the Statute at the
date of filing its Application instituting proceedings ; and in relation to the
Convention, the Court found that it “could . . . become a party to the
Convention” from the time of its admission to the United Nations (I.C.J.
Reports 1996 (II), p. 611, para. 19), and had in fact done so. As regards
the FRY, the Court found that it “was bound by the provisions of the
Convention”, i.e. was a party thereto, “on the date of the filing of the
Application” (ibid., p. 610, para. 17) ; in this respect the Court took note
of the declaration made by the FRY on 27 April 1992, set out in paragraph 89 above, whereby the FRY “continuing the State, international
legal and political personality” of the SFRY, declared that it would
“strictly abide by” the international commitments of the SFRY. The
determination by the Court that it had jurisdiction under the Genocide
Convention is thus to be interpreted as incorporating a determination
that all the conditions relating to the capacity of the Parties to appear
before it had been met.

99
APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

61

“Today it is known that in 1996 when the decision on preliminary
objections was rendered, the Respondent was not a party to the
Statute. Thus, there was no foothold, Articles 36 (6), 59, and 60 did

A similar argument advanced by the Respondent is based on the principle that the jurisdiction of the Court derives from a treaty, namely
the Statute of the Court ; the Respondent questions whether the Statute
could have endowed the 1996 Judgment with any effects at all, since the
Respondent was, it alleges, not a party to the Statute. Counsel for the
Respondent argued that

“the fundamental nature of access as a precondition for the exercise
of the Court’s judicial function means that positive findings on
access cannot be taken as definitive and final until the final judgment
is rendered in proceedings, because otherwise it would be possible
that the Court renders its final decision with respect to a party over
which it cannot exercise [its] judicial function. In other words, access
is so fundamental that, until the final judgment, it overrides the principle of res judicata. Thus, even if the 1996 Judgment had made a
finding on access, quod non, that would not be a bar for the Court to
re-examine this issue until the end of the proceedings.”

accordance with the Statute was an element in the reasoning of the
1996 Judgment which can — and indeed must — be read into the Judgment as a matter of logical construction. That element is not one which
can at any time be reopened and re-examined, for the reasons already
stated above. As regards the passages in the 2004 Judgments relied on by
the Respondent, it should be borne in mind that the concern of the Court
was not then with the scope of res judicata of the 1996 Judgment, since in
any event such res judicata could not extend to the proceedings in the
cases that were then before it, between different parties. It was simply
appropriate in 2004 for the Court to consider whether there was an
expressly stated finding in another case that would throw light on the
matters before it. No such express finding having been shown to exist, the
Court in 2004 did not, as it has in the present case, have to go on to consider what might be the unstated foundations of a judgment given in
another case, between different parties.
136. The Court thus considers that the 1996 Judgment contained a
finding, whether it be regarded as one of jurisdiction ratione personae, or
as one anterior to questions of jurisdiction, which was necessary as a
matter of logical construction, and related to the question of the FRY’s
capacity to appear before the Court under the Statute. The force of
res judicata attaching to that judgment thus extends to that particular
finding.
137. However it has been argued by the Respondent that even were
that so,

100

404

not represent a binding treaty provision providing a possible basis
for deciding on jurisdiction with res judicata effects.”
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140. The Court accordingly concludes that, in respect of the contention that the Respondent was not, on the date of filing of the Application
instituting proceedings, a State having the capacity to come before the
Court under the Statute, the principle of res judicata precludes any
reopening of the decision embodied in the 1996 Judgment. The Respondent

(7) Conclusion : Jurisdiction Affirmed

*

138. It appears to the Court that these contentions are inconsistent
with the nature of the principle of res judicata. That principle signifies
that once the Court has made a determination, whether on a matter of
the merits of a dispute brought before it, or on a question of its own
jurisdiction, that determination is definitive both for the parties to the
case, in respect of the case (Article 59 of the Statute), and for the Court
itself in the context of that case. However fundamental the question of
the capacity of States to be parties in cases before the Court may be, it
remains a question to be determined by the Court, in accordance with
Article 36, paragraph 6, of the Statute, and once a finding in favour of
jurisdiction has been pronounced with the force of res judicata, it is not
open to question or re-examination, except by way of revision under
Article 61 of the Statute. There is thus, as a matter of law, no possibility
that the Court might render “its final decision with respect to a party
over which it cannot exercise its judicial function”, because the question
whether a State is or is not a party subject to the jurisdiction of the Court
is one which is reserved for the sole and authoritative decision of the
Court.
139. Counsel for the Respondent contended further that, in the circumstances of the present case, reliance on the res judicata principle
“would justify the Court’s ultra vires exercise of its judicial functions contrary to the mandatory requirements of the Statute”. However, the
operation of the “mandatory requirements of the Statute” falls to be
determined by the Court in each case before it ; and once the Court has
determined, with the force of res judicata, that it has jurisdiction, then for
the purposes of that case no question of ultra vires action can arise, the
Court having sole competence to determine such matters under the Statute. For the Court res judicata pro veritate habetur, and the judicial truth
within the context of a case is as the Court has determined it, subject only
to the provision in the Statute for revision of judgments. This result
is required by the nature of the judicial function, and the universally
recognized need for stability of legal relations.
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“The Contracting Parties,
Having considered the declaration made by the General Assembly
of the United Nations in its resolution 96 (I) dated 11 December 1946 that genocide is a crime under international law, contrary

142. The Contracting Parties to the Convention, adopted on 9 December 1948, offer the following reasons for agreeing to its text :

IV. THE

* * *
APPLICABLE LAW : THE CONVENTION ON THE PREVENTION
PUNISHMENT OF THE CRIME OF GENOCIDE

*
141. There has been some reference in the Parties’ arguments before
the Court to the question whether Article 35, paragraphs 1 and 2, of the
Statute apply equally to applicants and to respondents. This matter,
being one of interpretation of the Statute, would be one for the Court to
determine. However, in the light of the conclusion that the Court has
reached as to the res judicata status of the 1996 decision, it does not find
at present the necessity to do so.

has however also argued that the 1996 Judgment is not res judicata as to
the further question whether the FRY was, at the time of institution of
proceedings, a party to the Genocide Convention, and has sought to
show that at that time it was not, and could not have been, such a party.
The Court however considers that the reasons given above for holding
that the 1996 Judgment settles the question of jurisdiction in this case
with the force of res judicata are applicable a fortiori as regards this contention, since on this point the 1996 Judgment was quite specific, as it
was not on the question of capacity to come before the Court. The Court
does not therefore find it necessary to examine the argument of the
Applicant that the failure of the Respondent to advance at the time the
reasons why it now contends that it was not a party to the Genocide
Convention might raise considerations of estoppel, or forum prorogatum
(cf. paragraphs 85 and 101 above). The Court thus concludes that, as
stated in the 1996 Judgment, it has jurisdiction, under Article IX of the
Genocide Convention, to adjudicate upon the dispute brought before it
by the Application filed on 20 March 1993. It follows from the above that
the Court does not find it necessary to consider the questions, extensively
addressed by the Parties, of the status of the Respondent under the
Charter of the United Nations and the Statute of the Court, and its position in relation to the Genocide Convention at the time of the filing
of the Application.
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to the spirit and aims of the United Nations and condemned by the
civilized world,
Recognizing that at all periods of history genocide has inflicted
great losses on humanity, and
Being convinced that, in order to liberate mankind from such an
odious scourge, international co-operation is required,
Hereby agree as hereinafter provided . . .”
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Article VII provides for extradition.

“[p]ersons charged with genocide or any of the other acts enumerated in article III shall be tried by a competent tribunal of the State
in the territory of which the act was committed, or by such international penal tribunal as may have jurisdiction with respect to those
Contracting Parties which shall have accepted its jurisdiction”.

144. According to Article IV, persons committing any of those acts
shall be punished whether they are constitutionally responsible rulers,
public officials or private individuals. Article V requires the parties to
enact the necessary legislation to give effect to the Convention, and, in
particular, to provide effective penalties for persons guilty of genocide or
other acts enumerated in Article III. Article VI provides that

“The following acts shall be punishable :
(a) Genocide ;
(b) Conspiracy to commit genocide ;
(c) Direct and public incitement to commit genocide ;
(d) Attempt to commit genocide ;
(e) Complicity in genocide.”

Article III provides as follows :

(a) Killing members of the group ;
(b) Causing serious bodily or mental harm to members of the
group ;
(c) Deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part ;
(d) Imposing measures intended to prevent births within the group ;
(e) Forcibly transferring children of the group to another group.”

“In the present Convention, genocide means any of the following
acts committed with intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such :

143. Under Article I “[t]he Contracting Parties confirm that genocide,
whether committed in time of peace or in time of war, is a crime under
international law which they undertake to prevent and to punish”.
Article II defines genocide in these terms :
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148. As it has in other cases, the Court recalls the fundamental distinction between the existence and binding force of obligations arising under
international law and the existence of a court or tribunal with jurisdiction
to resolve disputes about compliance with those obligations. The fact
that there is not such a court or tribunal does not mean that the obligations do not exist. They retain their validity and legal force. States are
required to fulfil their obligations under international law, including
international humanitarian law, and they remain responsible for acts
contrary to international law which are attributable to them (e.g. case
concerning Armed Activities on the Territory of the Congo (New Appli-

147. The jurisdiction of the Court in this case is based solely on
Article IX of the Convention. All the other grounds of jurisdiction
invoked by the Applicant were rejected in the 1996 Judgment on jurisdiction (I.C.J. Reports 1996 (II), pp. 617-621, paras. 35-41). It follows
that the Court may rule only on the disputes between the Parties to
which that provision refers. The Parties disagree on whether the Court
finally decided the scope and meaning of that provision in its 1996 Judgment and, if it did not, on the matters over which the Court has jurisdiction under that provision. The Court rules on those two matters in
following sections of this Judgment. It has no power to rule on alleged
breaches of other obligations under international law, not amounting to
genocide, particularly those protecting human rights in armed conflict.
That is so even if the alleged breaches are of obligations under peremptory norms, or of obligations which protect essential humanitarian
values, and which may be owed erga omnes.

The remaining ten Articles are final clauses dealing with such matters as
parties to the Convention and its entry into force.

“Disputes between the Contracting Parties relating to the interpretation, application or fulfilment of the present Convention, including
those relating to the responsibility of a State for genocide or for any
of the other acts enumerated in Article III, shall be submitted to the
International Court of Justice at the request of any of the parties to
the dispute.”

146. Article IX provides for certain disputes to be submitted to the
Court :

“Any Contracting Party may call upon the competent organs of
the United Nations to take such action under the Charter of the
United Nations as they consider appropriate for the prevention and
suppression of acts of genocide or any of the other acts enumerated
in Article III.”

145. Under Article VIII
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“The Court now comes to the second proposition advanced by
Yugoslavia [in support of one of its preliminary objections], regarding the type of State responsibility envisaged in Article IX of the
Convention. According to Yugoslavia, that Article would only cover
the responsibility flowing from the failure of a State to fulfil its
obligations of prevention and punishment as contemplated by
Articles V, VI and VII ; on the other hand, the responsibility of a
State for an act of genocide perpetrated by the State itself would
be excluded from the scope of the Convention.
The Court would observe that the reference to Article IX to ‘the
responsibility of a State for genocide or for any of the other acts enumerated in Article III’, does not exclude any form of State responsibility.
Nor is the responsibility of a State for acts of its organs excluded

150. According to the Applicant, the Court in 1996 at the preliminary
objections stage decided that it had jurisdiction under Article IX of the
Convention to adjudicate upon the responsibility of the respondent State,
as indicated in that Article, “for genocide or any of the other acts
enumerated in article III”, and that that reference “does not exclude any
form of State responsibility”. The issue, it says, is res judicata. The
Respondent supports a narrower interpretation of the Convention : the
Court’s jurisdiction is confined to giving a declaratory judgment relating
to breaches of the duties to prevent and punish the commission of genocide by individuals.
151. The Respondent accepts that the first, wider, interpretation “was
preferred by the majority of the Court in the preliminary objections
phase” and quotes the following passage in the Judgment :

(2) The Court’s 1996 Decision about the Scope and Meaning of
Article IX

*

149. The jurisdiction of the Court is founded on Article IX of the Convention, and the disputes subject to that jurisdiction are those “relating to
the interpretation, application or fulfilment” of the Convention, but it
does not follow that the Convention stands alone. In order to determine
whether the Respondent breached its obligation under the Convention,
as claimed by the Applicant, and, if a breach was committed, to determine its legal consequences, the Court will have recourse not only to the
Convention itself, but also to the rules of general international law on
treaty interpretation and on responsibility of States for internationally
wrongful acts.

cation : 2002) (Democratic Republic of the Congo v. Rwanda), Jurisdiction of the Court and Admissibility of the Application, Judgment, I.C.J.
Reports 2006, pp. 52-53, para. 127).
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In the light of the foregoing, the Court considers that it must reject
the fifth preliminary objection of Yugoslavia. It would moreover observe
that it is sufficiently apparent from the very terms of that objection that
the Parties not only differ with respect to the facts of the case, their
imputability and the applicability to them of the provisions of the Genocide Convention, but are moreover in disagreement with respect to
the meaning and legal scope of several of those provisions, including
Article IX. For the Court, there is accordingly no doubt that there
exists a dispute between them relating to ‘the interpretation, application
or fulfilment of the . . . Convention, including . . . the responsibility of
a State for genocide . . .’, according to the form of words employed by
that latter provision (cf. Applicability of the Obligation to Arbitrate
under Section 21 of the United Nations Headquarters Agreement of
26 June 1947, Advisory Opinion, I.C.J. Reports 1988, pp. 27-32).” (Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objections, Judgment, I.C.J. Reports 1996 (II), pp. 616-617, paras. 32-33 ;
emphasis now added to 1996 text.)

by Article IV of the Convention, which contemplates the commission
of an act of genocide by ‘rulers’ or ‘public officials’.
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152. The Court has already examined above the question of the authority of res judicata attaching to the 1996 Judgment, and indicated that it
cannot reopen issues decided with that authority. Whether or not the
issue now raised by the Respondent falls in that category, the Court

“will provide an additional opportunity for this Court to rule on
[the] important matter, not only for the guidance of the Parties here
before you, but for the benefit of future generations that should not
have to fear the immunity of States from responsibility for their
genocidal acts”.

While submitting that the Court determined the issue and spoke emphatically on the matter in 1996 the Applicant also says that this present phase
of the case

“this expression of opinion is of marked brevity and is contingent
upon the dismissal of the preliminary objection based upon the existence or otherwise of a dispute relating to the interpretation of the
Genocide Convention. The interpretation adopted in this provisional mode by the Court is not buttressed by any reference to the
substantial preparatory work of the Convention.
In the circumstances, there is no reason of principle or consideration of common sense indicating that the issue of interpretation is no
longer open.”

The Applicant relies in particular on the sentences in paragraph 32 which
have been emphasized in the above quotation. The Respondent submits
that
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154. The Applicant suggests that the Court in that sentence ruled that
the obligation extends without territorial limit. The Court does not state
the obligation in that positive way. The Court does not say that the obligation is “territorially unlimited by the Convention”. Further, earlier in
the paragraph, it had quoted from Article VI (about the obligation of
any State in the territory of which the act was committed to prosecute) as
“the only provision relevant to” territorial “problems” related to the
application of the Convention. The quoted sentence is therefore to be
understood as relating to the undertaking stated in Article I. The Court
did not in 1996 rule on the territorial scope of each particular obligation
arising under the Convention. Accordingly the Court has still to rule on
that matter. It is not res judicata.

153. A second issue about the res judicata effect of the 1996 Judgment
concerns the territorial limits, if any, on the obligations of the States
parties to prevent and punish genocide. In support of one of its preliminary objections the Respondent argued that it did not exercise jurisdiction over the Applicant’s territory at the relevant time. In the final sentence of its reasons for rejecting this argument the Court said this : “[t]he
Court notes that the obligation each State thus has to prevent and to
punish the crime of genocide is not territorially limited by the Convention” (I.C.J. Reports 1996 (II), p. 616, para. 31).

(3) The Court’s 1996 Decision about the Territorial Scope of
the Convention

*

observes that the final part of paragraph 33 of that Judgment, quoted
above, must be taken as indicating that “the meaning and legal scope” of
Article IX and of other provisions of the Convention remain in dispute.
In particular a dispute “exists” about whether the only obligations of the
Contracting Parties for the breach of which they may be held responsible
under the Convention are to legislate, and to prosecute or extradite, or
whether the obligations extend to the obligation not to commit genocide
and the other acts enumerated in Article III. That dispute “exists” and
was left by the Court for resolution at the merits stage. In these circumstances, and taking into account the positions of the Parties, the Court
will determine at this stage whether the obligations of the Parties under
the Convention do so extend. That is to say, the Court will decide
“the meaning and legal scope” of several provisions of the Convention,
including Article IX with its reference to “the responsibility of a State
for genocide or any of the other acts enumerated in Article III”.
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(4) The Obligations Imposed by the Convention
on the Contracting Parties
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The sole remedy in respect of that failure would, in the Respondent’s
view, be a declaratory judgment.

“[t]hese provisions [Articles I, V, VI and IX] do not extend to the
responsibility of a Contracting Party as such for acts of genocide but
[only] to responsibility for failure to prevent or to punish acts of
genocide committed by individuals within its territory or . . . its
control”.

It argues that the Court therefore does not have jurisdiction ratione
materiae under Article IX ; and continues :

“the Genocide Convention does not provide for the responsibility of
States for acts of genocide as such. The duties prescribed by the
Convention relate to ‘the prevention and punishment of the crime of
genocide’ when this crime is committed by individuals : and the provisions of Articles V and VI [about enforcement and prescription] . . .
make this abundantly clear.”

156. The Respondent contends to the contrary that

155. The Applicant, in the words of its Agent, contends that “[t]his
case is about State responsibility and seeks to establish the responsibilities of a State which, through its leadership, through its organs, committed the most brutal violations of one of the most sacred instruments of
international law”. The Applicant has emphasized that in its view, the
Genocide Convention “created a universal, treaty-based concept of State
responsibility”, and that “[i]t is State responsibility for genocide that this
legal proceeding is all about”. It relies in this respect on Article IX of the
Convention, which, it argues, “quite explicitly impose[s] on States a direct
responsibility themselves not to commit genocide or to aid in the commission of genocide”. As to the obligation of prevention under Article I,
a breach of that obligation, according to the Applicant, “is established —
it might be said is ‘eclipsed’ — by the fact that [the Respondent] is itself
responsible for the genocide committed ; . . . a State which commits genocide has not fulfilled its commitment to prevent it” (emphasis in the original). The argument moves on from alleged breaches of Article I to “violations [by the Respondent] of its obligations under Article III . . . to
which express reference is made in Article IX, violations which stand at
the heart of our case. This fundamental provision establishes the obligations whose violation engages the responsibility of States parties.” It follows that, in the contention of the Applicant, the Court has jurisdiction
under Article IX over alleged violations by a Contracting Party of those
obligations.
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160. The Court observes that what obligations the Convention imposes
upon the parties to it depends on the ordinary meaning of the terms of

159. The Court notes that there is no disagreement between the Parties
that the reference in Article IX to disputes about “the responsibility of a
State” as being among the disputes relating to the interpretation, application or fulfilment of the Convention which come within the Court’s jurisdiction, indicates that provisions of the Convention do impose obligations on States in respect of which they may, in the event of breach, incur
responsibility. Articles V, VI and VII requiring legislation, in particular
providing effective penalties for persons guilty of genocide and the other
acts enumerated in Article III, and for the prosecution and extradition of
alleged offenders are plainly among them. Because those provisions regulating punishment also have a deterrent and therefore a preventive effect
or purpose, they could be regarded as meeting and indeed exhausting the
undertaking to prevent the crime of genocide stated in Article I and mentioned in the title. On that basis, in support of the Respondent’s principal
position, that Article would rank as merely hortatory, introductory or
purposive and as preambular to those specific obligations. The remaining
specific provision, Article VIII about competent organs of the United
Nations taking action, may be seen as completing the system by supporting both prevention and suppression, in this case at the political level
rather than as a matter of legal responsibility.

(This contention went on to mention responsibility based on breach of
the obligation to prevent and punish, matters considered later in this
Judgment.)
158. The Respondent has in addition presented what it refers to as
“alternative arguments concerning solely State responsibility for breaches
of Articles II and III”. Those arguments addressed the necessary conditions, especially of intent, as well as of attribution. When presenting
those alternative arguments, counsel for the Respondent repeated the
principal submission set out above that “the Convention does not suggest
in any way that States themselves can commit genocide”.

“for a State to be responsible under the Genocide Convention, the
facts must first be established. As genocide is a crime, it can only be
established in accordance with the rules of criminal law, under which
the first requirement to be met is that of individual responsibility.
The State can incur responsibility only when the existence of genocide has been established beyond all reasonable doubt. In addition,
it must then be shown that the person who committed the genocide
can engage the responsibility of the State . . .”

157. As a subsidiary argument, the Respondent also contended that
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“The origins of the Convention show that it was the intention of
the United Nations to condemn and punish genocide as ‘a crime
under international law’ involving a denial of the right of existence
of entire human groups, a denial which shocks the conscience of
mankind and results in great losses to humanity, and which is contrary to moral law and to the spirit and aims of the United Nations
(Resolution 96 (I) of the General Assembly, December 11th 1946).
The first consequence arising from this conception is that the principles underlying the Convention are principles which are recognized
by civilized nations as binding on States, even without any conventional obligation. A second consequence is the universal character
both of the condemnation of genocide and of the co-operation
required ‘in order to liberate mankind from such an odious scourge’
(Preamble to the Convention) . . .
The objects of such a convention must also be considered. The
Convention was manifestly adopted for a purely humanitarian and
civilizing purpose. It is indeed difficult to imagine a convention that
might have this dual character to a greater degree, since its object on
the one hand is to safeguard the very existence of certain human

the Convention read in their context and in the light of its object and
purpose. To confirm the meaning resulting from that process or to
remove ambiguity or obscurity or a manifestly absurd or unreasonable
result, the supplementary means of interpretation to which recourse may
be had include the preparatory work of the Convention and the circumstances of its conclusion. Those propositions, reflected in Articles 31
and 32 of the Vienna Convention on the Law of Treaties, are well recognized as part of customary international law : see Legal Consequences of
the Construction of a Wall in Occupied Palestinian Territory, Advisory
Opinion, I.C.J. Reports 2004, p. 174, para. 94 ; case concerning Avena
and Other Mexican Nationals (Mexico v. United States of America),
Judgment, I.C.J. Reports 2004, p. 48, para. 83 ; LaGrand (Germany v.
United States of America), Judgment, I.C.J. Reports 2001, p. 501,
para. 99 ; and Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia), Judgment, I.C.J. Reports 2002, p. 645, para. 37, and
the other cases referred to in those decisions.
161. To determine what are the obligations of the Contracting Parties
under the Genocide Convention, the Court will begin with the terms of
its Article I. It contains two propositions. The first is the affirmation that
genocide is a crime under international law. That affirmation is to be
read in conjunction with the declaration that genocide is a crime under
international law, unanimously adopted by the General Assembly two
years earlier in its resolution 96 (I), and referred to in the Preamble to the
Convention (paragraph 142, above). The affirmation recognizes the existing requirements of customary international law, a matter emphasized by
the Court in 1951 :
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163. The conclusion is confirmed by two aspects of the preparatory
work of the Convention and the circumstances of its conclusion as
referred to in Article 32 of the Vienna Convention. In 1947 the United
Nations General Assembly, in requesting the Economic and Social Council to submit a report and a draft convention on genocide to the Third
Session of the Assembly, declared “that genocide is an international
crime entailing national and international responsibility on the part of
individuals and States” (A/RES/180 (II)). That duality of responsibilities

72

Hereby agree to prevent and punish the crime as hereinafter provided.”

“The High Contracting Parties
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Being convinced that the prevention and punishment of genocide
requires international co-operation,

164. The second feature of the drafting history emphasizes the operative and non-preambular character of Article I. The Preamble to the
draft Convention, prepared by the Ad Hoc Committee on Genocide for
the Third Session of the General Assembly and considered by its Sixth
Committee, read in part as follows :

is also to be seen in two other associated resolutions adopted on the same
day, both directed to the newly established International Law Commission (hereinafter “the ILC”) : the first on the formulation of the Nuremberg principles, concerned with the rights (Principle V) and duties of
individuals, and the second on the draft declaration on the rights and
duties of States (A/RES/177 and A/RES/178 (II)). The duality of responsibilities is further considered later in this Judgment (paragraphs 173-174).
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The first Article would have provided “[g]enocide is a crime under international law whether committed in time of peace or in time of war”
(report of the Ad Hoc Committee on Genocide, 5 April to 10 May 1948,
United Nations, Official Records of the Economic and Social Council,
Seventh Session, Supplement No. 6, doc. E/794, pp. 2, 18).
Belgium was of the view that the undertaking to prevent and punish
should be made more effective by being contained in the operative part of
the Convention rather than in the Preamble and proposed the following
Article I to the Sixth Committee of the General Assembly : “The High
Contracting Parties undertake to prevent and punish the crime of genocide.” (United Nations doc. A/C.6/217.) The Netherlands then proposed
a new text of Article I combining the Ad Hoc Committee draft and the
Belgian proposal with some changes : “The High Contracting Parties
reaffirm that genocide is a crime under international law, which they
undertake to prevent and to punish, in accordance with the following
articles.” (United Nations docs. A/C.6/220 ; United Nations, Official
Records of the General Assembly, Third Session, Part I, Sixth Committee, Summary Records of the 68th meeting, p. 45.) The Danish
representative thought that Article I should be worded more effectively
and proposed the deletion of the final phrase — “in accordance with the
following articles” (ibid., p. 47). The Netherlands representative agreed
with that suggestion (ibid., pp. 49-50). After the USSR’s proposal to
delete Article I was rejected by 36 votes to 8 with 5 abstentions and its
proposal to transfer its various points to the Preamble was rejected by
40 votes to 8, and the phrase “whether committed in time of peace or of

162. Those characterizations of the prohibition on genocide and the
purpose of the Convention are significant for the interpretation of the
second proposition stated in Article I — the undertaking by the Contracting Parties to prevent and punish the crime of genocide, and particularly in this context the undertaking to prevent. Several features of that
undertaking are significant. The ordinary meaning of the word “undertake” is to give a formal promise, to bind or engage oneself, to give a
pledge or promise, to agree, to accept an obligation. It is a word regularly
used in treaties setting out the obligations of the Contracting Parties (cf.,
for example, International Convention on the Elimination of All Forms
of Racial Discrimination (7 March 1966), Art. 2, para. 1 ; International
Covenant on Civil and Political Rights (16 December 1966), Art. 2,
para. 1, and 3, for example). It is not merely hortatory or purposive. The
undertaking is unqualified (a matter considered later in relation to the
scope of the obligation of prevention) ; and it is not to be read merely as
an introduction to later express references to legislation, prosecution and
extradition. Those features support the conclusion that Article I, in particular its undertaking to prevent, creates obligations distinct from those
which appear in the subsequent Articles. That conclusion is also supported by the purely humanitarian and civilizing purpose of the
Convention.

Later in that Opinion, the Court referred to “the moral and humanitarian principles which are its basis” (ibid., p. 24). In earlier phases of the
present case the Court has also recalled resolution 96 (I) (I.C.J. Reports
1993, p. 23 ; see also pp. 348 and 440) and has quoted the 1951 statement
(I.C.J. Reports 1996 (II), p. 616). The Court reaffirmed the 1951 and
1996 statements in its Judgment of 3 February 2006 in the case concerning Armed Activities on the Territory of the Congo (New Application
2002) (Democratic Republic of the Congo v. Rwanda), paragraph 64,
when it added that the norm prohibiting genocide was assuredly a peremptory norm of international law (jus cogens).
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166. The Court next considers whether the Parties are also under an
obligation, by virtue of the Convention, not to commit genocide themselves. It must be observed at the outset that such an obligation is not
expressly imposed by the actual terms of the Convention. The Applicant
has however advanced as its main argument that such an obligation is
imposed by Article IX, which confers on the Court jurisdiction over disputes “including those relating to the responsibility of a State for genocide or any of the other acts enumerated in Article III”. Since Article IX
is essentially a jurisdictional provision, the Court considers that it should
first ascertain whether the substantive obligation on States not to commit
genocide may flow from the other provisions of the Convention. Under
Article I the States parties are bound to prevent such an act, which it
describes as “a crime under international law”, being committed. The
Article does not expressis verbis require States to refrain from themselves
committing genocide. However, in the view of the Court, taking into
account the established purpose of the Convention, the effect of Article I
is to prohibit States from themselves committing genocide. Such a prohibition follows, first, from the fact that the Article categorizes genocide
as “a crime under international law” : by agreeing to such a categorization, the States parties must logically be undertaking not to commit the
act so described. Secondly, it follows from the expressly stated obligation
to prevent the commission of acts of genocide. That obligation requires
the States parties, inter alia, to employ the means at their disposal, in
circumstances to be described more specifically later in this Judgment,
to prevent persons or groups not directly under their authority from
committing an act of genocide or any of the other acts mentioned in
Article III. It would be paradoxical if States were thus under an obligation to prevent, so far as within their power, commission of genocide by
persons over whom they have a certain influence, but were not forbidden
to commit such acts through their own organs, or persons over whom
they have such firm control that their conduct is attributable to the State
concerned under international law. In short, the obligation to prevent genocide necessarily implies the prohibition of the commission of genocide.

165. For the Court both changes — the movement of the undertaking
from the Preamble to the first operative Article and the removal of the
linking clause (“in accordance with the following articles”) — confirm
that Article I does impose distinct obligations over and above those
imposed by other Articles of the Convention. In particular, the Contracting Parties have a direct obligation to prevent genocide.

war” was inserted by 30 votes to 7 with 6 abstentions, the amended text
of Article I was adopted by 37 votes to 3 with 2 abstentions (ibid., pp. 51
and 53).
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168. The conclusion that the Contracting Parties are bound in this
way by the Convention not to commit genocide and the other acts enumerated in Article III is confirmed by one unusual feature of the wording
of Article IX. But for that unusual feature and the addition of the word
“fulfilment” to the provision conferring on the Court jurisdiction over
disputes as to the “interpretation and application” of the Convention (an
addition which does not appear to be significant in this case), Article IX
would be a standard dispute settlement provision.
169. The unusual feature of Article IX is the phrase “including those
[disputes] relating to the responsibility of a State for genocide or any of
the other acts enumerated in Article III”. The word “including” tends to
confirm that disputes relating to the responsibility of Contracting Parties
for genocide, and the other acts enumerated in Article III to which it
refers, are comprised within a broader group of disputes relating to the
interpretation, application or fulfilment of the Convention. The responsibility of a party for genocide and the other acts enumerated in
Article III arises from its failure to comply with the obligations imposed
by the other provisions of the Convention, and in particular, in the
present context, with Article III read with Articles I and II. According
to the English text of the Convention, the responsibility contemplated is
responsibility “for genocide” (in French, “responsabilité . . . en matière
de génocide”), not merely responsibility “for failing to prevent or
punish genocide”. The particular terms of the phrase as a whole
confirm that Contracting Parties may be responsible for genocide and
the other acts enumerated in Article III of the Convention.

167. The Court accordingly concludes that Contracting Parties to the
Convention are bound not to commit genocide, through the actions of
their organs or persons or groups whose acts are attributable to them.
That conclusion must also apply to the other acts enumerated in
Article III. Those acts are forbidden along with genocide itself in the
list included in Article III. They are referred to equally with genocide in
Article IX and without being characterized as “punishable” ; and the
“purely humanitarian and civilizing purpose” of the Convention may be
seen as being promoted by the fact that States are subject to that full set
of obligations, supporting their undertaking to prevent genocide. It is
true that the concepts used in paragraphs (b) to (e) of Article III, and
particularly that of “complicity”, refer to well known categories of criminal law and, as such, appear particularly well adapted to the exercise
of penal sanctions against individuals. It would however not be in
keeping with the object and purpose of the Convention to deny that
the international responsibility of a State — even though quite different
in nature from criminal responsibility — can be engaged through one
of the acts, other than genocide itself, enumerated in Article III.
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172. The Court is mindful of the fact that the famous sentence in the
Nuremberg Judgment that “[c]rimes against international law are committed by men, not by abstract entities . . .” (Judgment of the International Military Tribunal, Trial of the Major War Criminals, 1947, Official Documents, Vol. 1, p. 223) might be invoked in support of the
proposition that only individuals can breach the obligations set out in
Article III. But the Court notes that that Tribunal was answering the
argument that “international law is concerned with the actions of sov-

171. The second argument of the Respondent is that the nature of the
Convention is such as to exclude from its scope State responsibility for
genocide and the other enumerated acts. The Convention, it is said, is a
standard international criminal law convention focused essentially on the
criminal prosecution and punishment of individuals and not on the
responsibility of States. The emphasis of the Convention on the obligations and responsibility of individuals excludes any possibility of States
being liable and responsible in the event of breach of the obligations
reflected in Article III. In particular, it is said, that possibility cannot
stand in the face of the references, in Article III to punishment (of individuals), and in Article IV to individuals being punished, and the requirement, in Article V for legislation in particular for effective penalties for
persons guilty of genocide, the provision in Article VI for the prosecution
of persons charged with genocide, and requirement in Article VII for
extradition.

170. The Court now considers three arguments, advanced by the
Respondent which may be seen as contradicting the proposition that the
Convention imposes a duty on the Contracting Parties not to commit
genocide and the other acts enumerated in Article III. The first is that, as
a matter of general principle, international law does not recognize the
criminal responsibility of the State, and the Genocide Convention does
not provide a vehicle for the imposition of such criminal responsibility.
On the matter of principle the Respondent calls attention to the rejection
by the ILC of the concept of international crimes when it prepared the
final draft of its Articles on State Responsibility, a decision reflecting the
strongly negative reactions of a number of States to any such concept.
The Applicant accepts that general international law does not recognize
the criminal responsibility of States. It contends, on the specific issue,
that the obligation for which the Respondent may be held responsible, in
the event of breach, in proceedings under Article IX, is simply an obligation arising under international law, in this case the provisions of the
Convention. The Court observes that the obligations in question in this
case, arising from the terms of the Convention, and the responsibilities of
States that would arise from breach of such obligations, are obligations
and responsibilities under international law. They are not of a criminal
nature. This argument accordingly cannot be accepted.
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“Article 58 . . . [makes] it clear that the Articles do not address the
question of the individual responsibility under international law of
any person acting on behalf of a State. The term ‘individual responsibility’ has acquired an accepted meaning in light of the Rome
Statute and other instruments ; it refers to the responsibility of individual persons, including State officials, under certain rules of international law for conduct such as genocide, war crimes and crimes
against humanity.”

The Commission quoted Article 25, paragraph 4, of the Rome Statute,
and concluded as follows :

“Where crimes against international law are committed by State
officials, it will often be the case that the State itself is responsible for
the acts in question or for failure to prevent or punish them. In certain cases, in particular aggression, the State will by definition be
involved. Even so, the question of individual responsibility is in principle distinct from the question of State responsibility. The State is
not exempted from its own responsibility for internationally wrongful conduct by the prosecution and punishment of the State officials
who carried it out.” (ILC Commentary on the Draft Articles on
Responsibility of States for Internationally Wrongful Acts, ILC
Report A/56/10, 2001, Commentary on Article 58, para. 3.)

173. The Court observes that that duality of responsibility continues
to be a constant feature of international law. This feature is reflected in
Article 25, paragraph 4, of the Rome Statute for the International Criminal Court, now accepted by 104 States : “No provision in this Statute
relating to individual criminal responsibility shall affect the responsibility
of States under international law.” The Court notes also that the ILC’s
Articles on the Responsibility of States for Internationally Wrongful Acts
(Annex to General Assembly resolution 56/83, 12 December 2001), to be
referred to hereinafter as “the ILC Articles on State Responsibility”,
affirm in Article 58 the other side of the coin : “These articles are without
prejudice to any question of the individual responsibility under international law of any person acting on behalf of a State.” In its Commentary
on this provision, the Commission said :

ereign States, and provides no punishment for individuals” (Judgment of
the International Military Tribunal, op. cit., p. 222), and that thus States
alone were responsible under international law. The Tribunal rejected
that argument in the following terms : “[t]hat international law imposes
duties and liabilities upon individuals as well as upon States has long
been recognized” (ibid., p. 223 ; the phrase “as well as upon States” is
missing in the French text of the Judgment).

116

412

APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

78

175. The third and final argument of the Respondent against the
proposition that the Contracting Parties are bound by the Convention
not to commit genocide is based on the preparatory work of the Convention and particularly of Article IX. The Court has already used part of
that work to confirm the operative significance of the undertaking in
Article I (see paragraphs 164 and 165 above), an interpretation already
determined from the terms of the Convention, its context and purpose.
176. The Respondent, claiming that the Convention and in particular
Article IX is ambiguous, submits that the drafting history of the Convention, in the Sixth Committee of the General Assembly, shows that “there
was no question of direct responsibility of the State for acts of genocide”.
It claims that the responsibility of the State was related to the “key provisions” of Articles IV-VI : the Convention is about the criminal responsibility of individuals supported by the civil responsibility of States to
prevent and punish. This argument against any wider responsibility for
the Contracting Parties is based on the records of the discussion in the
Sixth Committee, and is, it is contended, supported by the rejection of
United Kingdom amendments to what became Articles IV and VI. Had
the first amendment been adopted, Article IV, concerning the punishment of individuals committing genocide or any of the acts enumerated
in Article III, would have been extended by the following additional sentence : “[Acts of genocide] committed by or on behalf of States or governments constitute a breach of the present Convention.”(A/C.6/236 and
Corr. 1.) That amendment was defeated (United Nations, Official Records
of the General Assembly, Third Session, Part I, Sixth Committee, Summary Records of the 96th Meeting, p. 355). What became Article VI
would have been replaced by a provision conferring jurisdiction on the
Court if an act of genocide is or is alleged to be the act of a State or
government or its organs. The United Kingdom in response to objections
that the proposal was out of order (because it meant going back on a
decision already taken) withdrew the amendment in favour of the joint
amendment to what became Article IX, submitted by the United Kingdom and Belgium (ibid., 100th Meeting, p. 394). In speaking to that joint
amendment the United Kingdom delegate acknowledged that the debate
had clearly shown the Committee’s decision to confine what is now
Article VI to the responsibility of individuals (ibid., 100th Meeting,
p. 430). The United Kingdom/Belgium amendment would have added

174. The Court sees nothing in the wording or the structure of the provisions of the Convention relating to individual criminal liability which
would displace the meaning of Article I, read with paragraphs (a) to (e)
of Article III, so far as these provisions impose obligations on States distinct from the obligations which the Convention requires them to place
on individuals. Furthermore, the fact that Articles V, VI and VII focus
on individuals cannot itself establish that the Contracting Parties may
not be subject to obligations not to commit genocide and the other acts
enumerated in Article III.
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179. Accordingly, having considered the various arguments, the Court

By that time in the deliberations of the Sixth Committee it was clear that
only individuals could be held criminally responsible under the draft
Convention for genocide. The Chairman was plainly of the view that the
Article IX, as it had been modified, provided for State responsibility for
genocide.
178. In the view of the Court, two points may be drawn from the
drafting history just reviewed. The first is that much of it was concerned
with proposals supporting the criminal responsibility of States ; but those
proposals were not adopted. The second is that the amendment which
was adopted — to Article IX — is about jurisdiction in respect of the
responsibility of States simpliciter. Consequently, the drafting history
may be seen as supporting the conclusion reached by the Court in paragraph 167 above.

“it was provided in article IX that those disputes, among others,
which concerned the responsibility of a State for genocide or for any
of the acts enumerated in article III, should be submitted to the
International Court of Justice. According to the joint amendment,
on the other hand, the disputes would not be those which concerned
the responsibility of the State but those which resulted from an accusation to the effect that the crime had been committed in the territory of one of the contracting parties.” (United Nations, Official
Records of the General Assembly, Third Session, Part I, Sixth Committee, Summary Records of the 131st Meeting, p. 690.)

177. At a later stage a Belgium/United Kingdom/United States proposal which would have replaced the disputed phrase by including “disputes arising from a charge by a Contracting Party that the crime of
genocide or any other of the acts enumerated in article III has been committed within the jurisdiction of another Contracting Party” was ruled by
the Chairman of the Sixth Committee as a change of substance and
the Committee did not adopt the motion (which required a two-thirds
majority) for reconsideration (A/C.6/305). The Chairman gave the
following reason for his ruling which was not challenged :

the words “including disputes relating to the responsibility of a State for
any of the acts enumerated in Articles II and IV [as the Convention
was then drafted]”. The United Kingdom delegate explained that
what was involved was civil responsibility, not criminal responsibility (United Nations, Official Records of the General Assembly, op. cit.,
103rd Meeting, p. 440). A proposal to delete those words failed and the
provision was adopted (ibid., 104th Meeting, p. 447), with style changes
being made by the Drafting Committee.
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182. Any other interpretation could entail that there would be no legal
recourse available under the Convention in some readily conceivable circumstances : genocide has allegedly been committed within a State by its
leaders but they have not been brought to trial because, for instance, they
are still very much in control of the powers of the State including the

181. The different procedures followed by, and powers available to,
this Court and to the courts and tribunals trying persons for criminal
offences, do not themselves indicate that there is a legal bar to the Court
itself finding that genocide or the other acts enumerated in Article III
have been committed. Under its Statute the Court has the capacity to
undertake that task, while applying the standard of proof appropriate to
charges of exceptional gravity (paragraphs 209-210 below). Turning to
the terms of the Convention itself, the Court has already held that it has
jurisdiction under Article IX to find a State responsible if genocide or
other acts enumerated in Article III are committed by its organs, or
persons or groups whose acts are attributable to it.

180. The Court observes that if a State is to be responsible because it
has breached its obligation not to commit genocide, it must be shown
that genocide as defined in the Convention has been committed. That will
also be the case with conspiracy under Article III, paragraph (b), and
complicity under Article III, paragraph (e) ; and, as explained below
(paragraph 431) for purposes of the obligation to prevent genocide. The
Respondent has raised the question whether it is necessary, as a matter of
law, for the Court to be able to uphold a claim of the responsibility of a
State for an act of genocide, or any other act enumerated in Article III,
that there should have been a finding of genocide by a court or tribunal
exercising criminal jurisdiction. According to the Respondent, the condition sine qua non for establishing State responsibility is the prior
establishment, according to the rules of criminal law, of the individual
responsibility of a perpetrator engaging the State’s responsibility.

(5) Question Whether the Court May Make a Finding of Genocide by
a State in the Absence of a Prior Conviction of an Individual for
Genocide by a Competent Court

*

affirms that the Contracting Parties are bound by the obligation under
the Convention not to commit, through their organs or persons or
groups whose conduct is attributable to them, genocide and the other
acts enumerated in Article III. Thus if an organ of the State, or a person
or group whose acts are legally attributable to the State, commits any of
the acts proscribed by Article III of the Convention, the international
responsibility of that State is incurred.
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185. In its final submissions the Applicant requests the Court to make
rulings about acts of genocide and other unlawful acts allegedly committed against “non-Serbs” outside its own territory (as well as within it) by
the Respondent. Insofar as that request might relate to non-Bosnian victims, it could raise questions about the legal interest or standing of the
Applicant in respect of such matters and the significance of the jus cogens
character of the relevant norms, and the erga omnes character of the relevant obligations. For the reasons explained in paragraphs 368 and 369
below, the Court will not however need to address those questions of law.

(7) The Applicant’s Claims in Respect of Alleged Genocide Committed
Outside Its Territory against Non-Nationals

*

183. The substantive obligations arising from Articles I and III are not
on their face limited by territory. They apply to a State wherever it may
be acting or may be able to act in ways appropriate to meeting the obligations in question. The extent of that ability in law and fact is considered, so far as the obligation to prevent the crime of genocide is concerned, in the section of the Judgment concerned with that obligation (cf.
paragraph 430 below). The significant relevant condition concerning the
obligation not to commit genocide and the other acts enumerated in
Article III is provided by the rules on attribution (paragraphs 379 ff.
below).
184. The obligation to prosecute imposed by Article VI is by contrast
subject to an express territorial limit. The trial of persons charged with
genocide is to be in a competent tribunal of the State in the territory of
which the act was committed (cf. paragraph 442 below), or by an international penal tribunal with jurisdiction (paragraphs 443 ff. below).

(6) The Possible Territorial Limits of the Obligations

*

police, prosecution services and the courts and there is no international
penal tribunal able to exercise jurisdiction over the alleged crimes ; or the
responsible State may have acknowledged the breach. The Court accordingly concludes that State responsibility can arise under the Convention
for genocide and complicity, without an individual being convicted of the
crime or an associated one.
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(8) The Question of Intent to Commit Genocide
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“the mens rea requirement for persecution is higher than for ordinary crimes against humanity, although lower than for genocide. In
this context the Trial Chamber wishes to stress that persecution as a
crime against humanity is an offence belonging to the same genus as
genocide. Both persecution and genocide are crimes perpetrated
against persons that belong to a particular group and who are targeted because of such belonging. In both categories what matters is
the intent to discriminate : to attack persons on account of their ethnic, racial, or religious characteristics (as well as, in the case of persecution, on account of their political affiliation). While in the case
of persecution the discriminatory intent can take multifarious inhumane forms and manifest itself in a plurality of actions including
murder, in the case of genocide that intent must be accompanied by
the intention to destroy, in whole or in part, the group to which the
victims of the genocide belong. Thus, it can be said that, from the
viewpoint of mens rea, genocide is an extreme and most inhuman
form of persecution. To put it differently, when persecution escalates
to the extreme form of wilful and deliberate acts designed to destroy
a group or part of a group, it can be held that such persecution
amounts to genocide.” (IT-95-16-T, Judgment, 14 January 2000,
para. 636.)
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190. The term “ethnic cleansing” has frequently been employed to
refer to the events in Bosnia and Herzegovina which are the subject of
this case ; see, for example, Security Council resolution 787 (1992), para. 2;
resolution 827 (1993), Preamble ; and the Report with that title attached
as Annex IV to the Final Report of the United Nations Commission of
Experts (S/1994/674/Add.2) (hereinafter “Report of the Commission of
Experts”). General Assembly resolution 47/121 referred in its Preamble
to “the abhorrent policy of ‘ethnic cleansing’, which is a form of genocide”, as being carried on in Bosnia and Herzegovina. It will be convenient at this point to consider what legal significance the expression may
have. It is in practice used, by reference to a specific region or area, to
mean “rendering an area ethnically homogeneous by using force or
intimidation to remove persons of given groups from the area”
(S/35374 (1993), para. 55, Interim Report by the Commission of Experts).
It does not appear in the Genocide Convention ; indeed, a proposal
83

82

*
(9) Intent and “Ethnic Cleansing”

*

189. The specific intent is also to be distinguished from other reasons
or motives the perpetrator may have. Great care must be taken in finding
in the facts a sufficiently clear manifestation of that intent.

122

187. In addition to those mental elements, Article II requires a further
mental element. It requires the establishment of the “intent to destroy, in
whole or in part, . . . [the protected] group, as such”. It is not enough to
establish, for instance in terms of paragraph (a), that deliberate unlawful
killings of members of the group have occurred. The additional intent
must also be established, and is defined very precisely. It is often referred
to as a special or specific intent or dolus specialis ; in the present Judgment it will usually be referred to as the “specific intent (dolus specialis)”. It is not enough that the members of the group are targeted because
they belong to that group, that is because the perpetrator has a discriminatory intent. Something more is required. The acts listed in Article II
must be done with intent to destroy the group as such in whole or in part.
The words “as such” emphasize that intent to destroy the protected
group.
188. The specificity of the intent and its particular requirements are
highlighted when genocide is placed in the context of other related criminal acts, notably crimes against humanity and persecution, as the Trial
Chamber of the International Criminal Tribunal for the former Yugoslavia (hereinafter “ICTY” or “the Tribunal”) did in the Kupreškić et al.
case :

themselves include mental elements. “Killing” must be intentional, as
must “causing serious bodily or mental harm”. Mental elements are
made explicit in paragraphs (c) and (d) of Article II by the words
“deliberately” and “intended”, quite apart from the implications of the
words “inflicting” and “imposing” ; and forcible transfer too requires
deliberate intentional acts. The acts, in the words of the ILC, are by their
very nature conscious, intentional or volitional acts (Commentary on
Article 17 of the 1996 Draft Code of Crimes against the Peace and
Security of Mankind, ILC Report 1996, Yearbook of the International
Law Commission, 1996, Vol. II, Part Two, p. 44, para. 5).

“(a) Killing members of the group ;
(b) Causing serious bodily or mental harm to members of the
group ;
(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in
part ;
(d) Imposing measures intended to prevent births within the
group ; [and]
(e) Forcibly transferring children of the group to another
group” —

186. The Court notes that genocide as defined in Article II of the Convention comprises “acts” and an “intent”. It is well established that the
acts —
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during the drafting of the Convention to include in the definition “measures
intended to oblige members of a group to abandon their homes in order
to escape the threat of subsequent ill-treatment” was not accepted (A/C.6/
234). It can only be a form of genocide within the meaning of the Convention, if it corresponds to or falls within one of the categories of acts
prohibited by Article II of the Convention. Neither the intent, as a matter
of policy, to render an area “ethnically homogeneous”, nor the operations that may be carried out to implement such policy, can as such be
designated as genocide : the intent that characterizes genocide is “to
destroy, in whole or in part” a particular group, and deportation or displacement of the members of a group, even if effected by force, is not
necessarily equivalent to destruction of that group, nor is such destruction an automatic consequence of the displacement. This is not to say
that acts described as “ethnic cleansing” may never constitute genocide, if
they are such as to be characterized as, for example, “deliberately inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part”, contrary to Article II, paragraph (c), of
the Convention, provided such action is carried out with the necessary
specific intent (dolus specialis), that is to say with a view to the destruction of the group, as distinct from its removal from the region. As the
ICTY has observed, while “there are obvious similarities between a genocidal policy and the policy commonly known as ‘ethnic cleansing’” (Krstić,
IT-98-33-T, Trial Chamber Judgment, 2 August 2001, para. 562), yet “[a]
clear distinction must be drawn between physical destruction and mere
dissolution of a group. The expulsion of a group or part of a group does
not in itself suffice for genocide.” (Stakić, IT-97-24-T, Trial Chamber
Judgment, 31 July 2003, para. 519.) In other words, whether a particular
operation described as “ethnic cleansing” amounts to genocide depends
on the presence or absence of acts listed in Article II of the Genocide
Convention, and of the intent to destroy the group as such. In fact, in the
context of the Convention, the term “ethnic cleansing” has no legal significance of its own. That said, it is clear that acts of “ethnic cleansing”
may occur in parallel to acts prohibited by Article II of the Convention,
and may be significant as indicative of the presence of a specific intent
(dolus specialis) inspiring those acts.
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192. While the Applicant has employed the negative approach to the
definition of a protected group, it places major, for the most part exclusive, emphasis on the Bosnian Muslims as the group being targeted. The
Respondent, for instance, makes the point that the Applicant did not
mention the Croats in its oral arguments relating to sexual violence,
Srebrenica and Sarajevo, and that other groups including “the Jews,
Roma and Yugoslavs” were not mentioned. The Applicant does however
maintain the negative approach to the definition of the group in its
final submissions and the Court accordingly needs to consider it.
193. The Court recalls first that the essence of the intent is to destroy
the protected group, in whole or in part, as such. It is a group which must
have particular positive characteristics — national, ethnical, racial or religious — and not the lack of them. The intent must also relate to the
group “as such”. That means that the crime requires an intent to destroy

In addition to those issues of the negative definition of the group and its
geographic limits (or their lack), the Parties also discussed the choice
between subjective and objective approaches to the definition. The Parties
essentially agree that international jurisprudence accepts a combined
subjective-objective approach. The issue is not in any event significant on
the facts of this case and the Court takes it no further.

“First, the group targeted is not sufficiently well defined as such,
since, according to the Applicant’s allegation, that group consists of
the non-Serbs, thus an admixture of all the individuals living in
Bosnia and Herzegovina except the Serbs, but more particularly the
Muslim population, which accounts for only a part of the non-Serb
population. Second, the intent to destroy concerned only a part of
the non-Serb population, but the Applicant failed to specify which
part of the group was targeted.”

191. When examining the facts brought before the Court in support of
the accusations of the commission of acts of genocide, it is necessary to
have in mind the identity of the group against which genocide may be
considered to have been committed. The Court will therefore next consider the application in this case of the requirement of Article II of the
Genocide Convention, as an element of genocide, that the proscribed acts
be “committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such”. The Parties disagreed on aspects
of the definition of the “group”. The Applicant in its final submission
refers to “the non-Serb national, ethnical or religious group within, but
not limited to, the territory of Bosnia and Herzegovina, including in particular the Muslim population” (paragraph 66 above). It thus follows
what is termed the negative approach to the definition of the group in
question. The Respondent sees two legal problems with that formulation :
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196. Accordingly, the Court concludes that it should deal with the
matter on the basis that the targeted group must in law be defined posi-

86

198. In terms of that question of law, the Court refers to three matters
relevant to the determination of “part” of the “group” for the purposes
of Article II. In the first place, the intent must be to destroy at least a
substantial part of the particular group. That is demanded by the very
nature of the crime of genocide : since the object and purpose of the Convention as a whole is to prevent the intentional destruction of groups, the
part targeted must be significant enough to have an impact on the group
as a whole. That requirement of substantiality is supported by consistent
rulings of the ICTY and the International Criminal Tribunal for Rwanda
(ICTR) and by the Commentary of the ILC to its Articles in the draft
Code of Crimes against the Peace and Security of Mankind (e.g. Krstić,
IT-98-33-A, Appeals Chamber Judgment, 19 April 2004, paras. 8-11 and
the cases of Kayishema, Byilishema, and Semanza there referred to ; and
Yearbook of the International Law Commission, 1996, Vol. II, Part Two,
p. 45, para. 8 of the Commentary to Article 17).

197. The Parties also addressed a specific question relating to the
impact of geographic criteria on the group as identified positively. The
question concerns in particular the atrocities committed in and around
Srebrenica in July 1995, and the question whether in the circumstances of
that situation the definition of genocide in Article II was satisfied so far
as the intent of destruction of the “group” “in whole or in part” requirement is concerned. This question arises because of a critical finding in the
Krstić case. In that case the Trial Chamber was “ultimately satisfied that
murders and infliction of serious bodily or mental harm were committed
with the intent to kill all the Bosnian Muslim men of military age at
Srebrenica” (IT-98-33, Judgment, 2 August 2001, para. 546). Those men
were systematically targeted whether they were civilians or soldiers (ibid.).
The Court addresses the facts of that particular situation later (paragraphs 278-297). For the moment, it considers how as a matter of law the
“group” is to be defined, in territorial and other respects.

tively, and thus not negatively as the “non-Serb” population. The Applicant has made only very limited reference to the non-Serb populations of
Bosnia and Herzegovina other than the Bosnian Muslims, e.g. the Croats.
The Court will therefore examine the facts of the case on the basis that
genocide may be found to have been committed if an intent to destroy
the Bosnian Muslims, as a group, in whole or in part, can be established.
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199. Second, the Court observes that it is widely accepted that genocide may be found to have been committed where the intent is to destroy
the group within a geographically limited area. In the words of the ILC,
“it is not necessary to intend to achieve the complete annihilation of a
group from every corner of the globe” (ibid.). The area of the perpetrator’s activity and control are to be considered. As the ICTY Appeals

195. The Court observes that the ICTY Appeals Chamber in the Stakić case (IT-97-24-A, Judgment, 22 March 2006, paras. 20-28) also came
to the conclusion that the group must be defined positively, essentially for
the same reasons as the Court has given.

194. The drafting history of the Convention confirms that a positive
definition must be used. Genocide as “the denial of the existence of entire
human groups” was contrasted with homicide, “the denial of the right to
live of individual human beings” by the General Assembly in its 1946 resolution 96 (I) cited in the Preamble to the Convention. The drafters of the
Convention also gave close attention to the positive identification of
groups with specific distinguishing characteristics in deciding which
groups they would include and which (such as political groups) they
would exclude. The Court spoke to the same effect in 1951 in declaring as
an object of the Convention the safeguarding of “the very existence of
certain human groups” (Reservations to the Convention on the Prevention
and Punishment of the Crime of Genocide, Advisory Opinion, I.C.J.
Reports 1951, p. 23). Such an understanding of genocide requires a positive identification of the group. The rejection of proposals to include
within the Convention political groups and cultural genocide also
demonstrates that the drafters were giving close attention to the positive
identification of groups with specific distinguishing well-established,
some said immutable, characteristics. A negatively defined group cannot
be seen in that way.

a collection of people who have a particular group identity. It is a matter
of who those people are, not who they are not. The etymology of the
word — killing a group — also indicates a positive definition ; and
Raphael Lemkin has explained that he created the word from the Greek
genos, meaning race or tribe, and the termination “-cide”, from the Latin
caedere, to kill (Axis Rule in Occupied Europe (1944), p. 79). In 1945 the
word was used in the Nuremberg indictment which stated that the
defendants “conducted deliberate and systematic genocide, viz., the extermination of racial and national groups . . . in order to destroy particular
races and classes of people and national, racial or religious groups . . .”
(Indictment, Trial of the Major War Criminals before the International
Military Tribunal, Official Documents, Vol. 1, pp. 43 and 44). As the
Court explains below (paragraph 198), when part of the group is
targeted, that part must be significant enough for its destruction to have
an impact on the group as a whole. Further, each of the acts listed in
Article II require that the proscribed action be against members
of the “group”.
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202. When turning to the facts of the dispute, the Court must note
that many allegations of fact made by the Applicant are disputed by the

V. QUESTIONS

* * *

201. The above list of criteria is not exhaustive, but, as just indicated,
the substantiality criterion is critical. They are essentially those stated by
the Appeals Chamber in the Krstić case, although the Court does give
this first criterion priority. Much will depend on the Court’s assessment
of those and all other relevant factors in any particular case.

Establishing the “group” requirement will not always depend on the substantiality requirement alone although it is an essential starting point. It
follows in the Court’s opinion that the qualitative approach cannot stand
alone. The Appeals Chamber in Krstić also expresses that view.

“The number of individuals targeted should be evaluated not only
in absolute terms, but also in relation to the overall size of the entire
group. In addition to the numeric size of the targeted portion, its
prominence within the group can be a useful consideration. If a specific part of the group is emblematic of the overall group, or is essential to its survival, that may support a finding that the part qualifies
as substantial within the meaning of Article 4 [of the Statute which
exactly reproduces Article II of the Convention].” (IT-98-33-A, Judgment, 19 April 2004, para. 12 ; footnote omitted.)

89

“Serbia and Montenegro should not be allowed to respond to our
quoting the redacted SDC reports if it does not provide at the
very same time the Applicant and the Court with copies of entirely

203. Accordingly, before proceeding to an examination of the alleged
facts underlying the claim in this case, the Court first considers, in
this section of the Judgment, in turn the burden or onus of proof, the
standard of proof, and the methods of proof.
204. On the burden or onus of proof, it is well established in general
that the applicant must establish its case and that a party asserting a fact
must establish it ; as the Court observed in the case of Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States
of America), “it is the litigant seeking to establish a fact who bears the
burden of proving it” (Jurisdiction and Admissibility, Judgment, I.C.J.
Reports 1984, p. 437, para. 101). While the Applicant accepts that
approach as a general proposition, it contends that in certain respects the
onus should be reversed, especially in respect of the attributability of
alleged acts of genocide to the Respondent, given the refusal of the
Respondent to produce the full text of certain documents.
205. The particular issue concerns the “redacted” sections of documents of the Supreme Defence Council of the Respondent, i.e. sections in
which parts of the text had been blacked out so as to be illegible. The
documents had been classified, according to the Co-Agent of the Respondent, by decision of the Council as a military secret, and by a confidential
decision of the Council of Ministers of Serbia and Montenegro as a matter of national security interest. The Applicant contends that the Court
should draw its own conclusions from the failure of the Respondent to
produce complete copies of the documents. It refers to the power of the
Court, which it had invoked earlier (paragraph 44 above), to call for
documents under Article 49 of the Statute, which provides that “[f]ormal
note shall be taken of any refusal”. In the second round of oral argument
the Applicant’s Deputy Agent submitted that
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200. A third suggested criterion is qualitative rather than quantitative.
The Appeals Chamber in the Krstić case put the matter in these carefully
measured terms :
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Respondent. That is so notwithstanding increasing agreement between
the Parties on certain matters through the course of the proceedings. The
disputes relate to issues about the facts, for instance the number of rapes
committed by Serbs against Bosnian Muslims, and the day-to-day relationships between the authorities in Belgrade and the authorities in Pale,
and the inferences to be drawn from, or the evaluations to be made of,
facts, for instance about the existence or otherwise of the necessary
specific intent (dolus specialis) and about the attributability of the acts
of the organs of Republika Srpska and various paramilitary groups to the
Respondent. The allegations also cover a very wide range of activity
affecting many communities and individuals over an extensive area and
over a long period. They have already been the subject of many accounts,
official and non-official, by many individuals and bodies. The Parties
drew on many of those accounts in their pleadings and oral argument.
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Chamber has said, and indeed as the Respondent accepts, the opportunity available to the perpetrators is significant (Krstić, IT-98-33-A, Judgment, 19 April 2004, para. 13). This criterion of opportunity must however be weighed against the first and essential factor of substantiality. It
may be that the opportunity available to the alleged perpetrator is so
limited that the substantiality criterion is not met. The Court observes
that the ICTY Trial Chamber has indeed indicated the need for caution,
lest this approach might distort the definition of genocide (Stakić, IT97-24-T, Judgment, 31 July 2003, para. 523). The Respondent, while not
challenging this criterion, does contend that the limit militates against the
existence of the specific intent (dolus specialis) at the national or State
level as opposed to the local level — a submission which, in the view of
the Court, relates to attribution rather than to the “group” requirement.
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unredacted versions of all the SDC shorthand records and of all of
the minutes of the same. Otherwise, Serbia and Montenegro would
have an overriding advantage over Bosnia and Herzegovina with
respect to documents, which are apparently, and not in the last place
in the Respondent’s eyes, of direct relevance to winning or losing
the present case. We explicitly, Madam President, request the Court to
instruct the Respondent accordingly.” (Emphasis in the original.)
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209. The Court has long recognized that claims against a State involving charges of exceptional gravity must be proved by evidence that is
fully conclusive (cf. Corfu Channel (United Kingdom v. Albania), Judgment, I.C.J. Reports 1949, p. 17). The Court requires that it be fully convinced that allegations made in the proceedings, that the crime of genocide or the other acts enumerated in Article III have been committed,
have been clearly established. The same standard applies to the proof of
attribution for such acts.

208. The Parties also differ on the second matter, the standard of
proof. The Applicant, emphasizing that the matter is not one of criminal
law, says that the standard is the balance of evidence or the balance of
probabilities, inasmuch as what is alleged is breach of treaty obligations.
According to the Respondent, the proceedings “concern the most serious
issues of State responsibility and . . . a charge of such exceptional gravity
against a State requires a proper degree of certainty. The proofs should
be such as to leave no room for reasonable doubt.”

206. On this matter, the Court observes that the Applicant has extensive documentation and other evidence available to it, especially from the
readily accessible ICTY records. It has made very ample use of it. In the
month before the hearings it submitted what must be taken to have been
a careful selection of documents from the very many available from the
ICTY. The Applicant called General Sir Richard Dannatt, who, drawing
on a number of those documents, gave evidence on the relationship
between the authorities in the Federal Republic of Yugoslavia and those
in the Republika Srpska and on the matter of control and instruction.
Although the Court has not agreed to either of the Applicant’s requests
to be provided with unedited copies of the documents, it has not failed to
note the Applicant’s suggestion that the Court may be free to draw its
own conclusions.
207. On a final matter relating to the burden of proof, the Applicant
contends that the Court should draw inferences, notably about specific
intent (dolus specialis), from established facts, i.e., from what the Applicant refers to as a “pattern of acts” that “speaks for itself”. The Court
considers that matter later in the Judgment (paragraphs 370-376 below).
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“The Court will treat with caution evidentiary materials specially
prepared for this case and also materials emanating from a single
source. It will prefer contemporaneous evidence from persons with
direct knowledge. It will give particular attention to reliable evidence
acknowledging facts or conduct unfavourable to the State represented by the person making them (Military and Paramilitary Activi-

213. The assessment made by the Court of the weight to be given to a
particular item of evidence may lead to the Court rejecting the item as
unreliable, or finding it probative, as appears from the practice followed
for instance in the case concerning United States Diplomatic and Consular Staff in Tehran, Judgment, I.C.J. Reports 1980, pp. 9-10, paras. 1113 ; Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment, I.C.J. Reports
1986, pp. 39-41, paras. 59-73 ; and Armed Activities on the Territory of
the Congo (Democratic Republic of the Congo v. Uganda), Judgment,
I.C.J. Reports 2005, pp. 200-201, paras. 57-61. In the most recent case
the Court said this :

212. The Court must itself make its own determination of the facts
which are relevant to the law which the Applicant claims the Respondent
has breached. This case does however have an unusual feature. Many of
the allegations before this Court have already been the subject of the
processes and decisions of the ICTY. The Court considers their significance later in this section of the Judgment.

211. The Court now turns to the third matter — the method of proof.
The Parties submitted a vast array of material, from different sources, to
the Court. It included reports, resolutions and findings by various United
Nations organs, including the Secretary-General, the General Assembly,
the Security Council and its Commission of Experts, and the Commission on Human Rights, the Sub-Commission on the Prevention of Discrimination and Protection of Minorities and the Special Rapporteur on
Human Rights in the former Yugoslavia ; documents from other intergovernmental organizations such as the Conference for Security and Cooperation in Europe ; documents, evidence and decisions from the ICTY ;
publications from governments ; documents from non-governmental
organizations ; media reports, articles and books. They also called witnesses, experts and witness-experts (paragraphs 57-58 above).

210. In respect of the Applicant’s claim that the Respondent has
breached its undertakings to prevent genocide and to punish and extradite persons charged with genocide, the Court requires proof at a high
level of certainty appropriate to the seriousness of the allegation.
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ties in and against Nicaragua (Nicaragua v. United States of
America), Merits, Judgment, I.C.J. Reports 1986, p. 41, para. 64).
The Court will also give weight to evidence that has not, even before
this litigation, been challenged by impartial persons for the correctness of what it contains. The Court moreover notes that evidence
obtained by examination of persons directly involved, and who were
subsequently cross-examined by judges skilled in examination and
experienced in assessing large amounts of factual information, some
of it of a technical nature, merits special attention. The Court thus
will give appropriate consideration to the Report of the Porter Commission, which gathered evidence in this manner. The Court further
notes that, since its publication, there has been no challenge to the
credibility of this Report, which has been accepted by both Parties.”
(Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), Judgment, I.C.J. Reports 2005, p. 35,
para. 61. See also paras. 78-79, 114 and 237-242.)
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“[W]e do not regard all the material of the Tribunal for the former
Yugoslavia as having the same relevance or probative value. We
have primarily based ourselves upon the judgments of the Tribunal’s
Trial and Appeals Chambers, given that only the judgments can be

215. By the end of the oral proceedings the Parties were in a broad
measure of agreement on the significance of the ICTY material. The
Applicant throughout has given and gives major weight to that material.
At the written stage the Respondent had challenged the reliability of the
Tribunal’s findings, the adequacy of the legal framework under which it
operates, the adequacy of its procedures and its neutrality. At the stage of
the oral proceedings, its position had changed in a major way. In its
Agent’s words, the Respondent now based itself on the jurisprudence of
the Tribunal and had “in effect” distanced itself from the opinions about
the Tribunal expressed in its Rejoinder. The Agent was however careful
to distinguish between different categories of material :

214. The fact-finding process of the ICTY falls within this formulation, as “evidence obtained by examination of persons directly involved”,
tested by cross-examination, the credibility of which has not been challenged subsequently. The Court has been referred to extensive documentation arising from the Tribunal’s processes, including indictments by the
Prosecutor, various interlocutory decisions by judges and Trial Chambers, oral and written evidence, decisions of the Trial Chambers on guilt
or innocence, sentencing judgments following a plea agreement and
decisions of the Appeals Chamber.
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regarded as establishing the facts about the crimes in a credible
way.”
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218. The second and third stages, relating to the confirmation of the
indictment, issues of arrest warrants and charges, are the responsibility of
the judges (one in the second stage and three in the third) rather than the
Prosecutor, and witnesses may also be called in the third, but the accused
is generally not involved. Moreover, the grounds for a judge to act are, at
the second stage, that a prima facie case has been established, and at the

217. The Court will consider these stages in turn. The Applicant
placed some weight on indictments filed by the Prosecutor. But the claims
made by the Prosecutor in the indictments are just that — allegations
made by one party. They have still to proceed through the various phases
outlined earlier. The Prosecutor may, instead, decide to withdraw charges
of genocide or they may be dismissed at trial. Accordingly, as a general
proposition the inclusion of charges in an indictment cannot be given
weight. What may however be significant is the decision of the Prosecutor, either initially or in an amendment to an indictment, not to include
or to exclude a charge of genocide.

The Court was also referred to certain decisions of the Appeals Chamber.

(6) The sentencing judgment of a Trial Chamber following a guilty plea.

(5) The judgment of a Trial Chamber following the full hearings ;

(4) The decision of a Trial Chamber on the accused’s motion for acquittal at the end of the prosecution case ;

(1) The Prosecutor’s decision to include or not certain changes in an
indictment ;
(2) The decision of a judge on reviewing the indictment to confirm it and
issue an arrest warrant or not ;
(3) If such warrant is not executed, a decision of a Trial Chamber (of
three judges) to issue an international arrest warrant, provided the
Chamber is satisfied that there are reasonable grounds for believing
that the accused has committed all or any of the crimes charged ;

And he went on to point out that the Tribunal has not so far, with the
exception of Srebrenica, held that genocide was committed in any of the
situations cited by the Applicant. He also called attention to the criticisms already made by Respondent’s counsel of the relevant judgment
concerning General Krstić who was found guilty of aiding and abetting
genocide at Srebrenica.
216. The Court was referred to actions and decisions taken at various
stages of the ICTY processes :
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220. The processes of the Tribunal at the fifth stage, leading to a judgment of the Trial Chamber following the full hearing are to be contrasted
with those earlier stages. The processes of the Tribunal leading to final
findings are rigorous. Accused are presumed innocent until proved guilty
beyond reasonable doubt. They are entitled to listed minimum guarantees (taken from the International Covenant on Civil and Political Rights),
including the right to counsel, to examine witness against them, to obtain
the examination of witness on their behalf, and not to be compelled to
testify against themselves or to confess guilt. The Tribunal has powers to
require Member States of the United Nations to co-operate with it,
among other things, in the taking of testimony and the production of evidence. Accused are provided with extensive pre-trial disclosure including
materials gathered by the prosecution and supporting the indictment, relevant witness statements and the pre-trial brief summarizing the evidence
against them. The prosecutor is also to disclose exculpatory material to
the accused and to make available in electronic form the collections of
relevant material which the prosecution holds.

219. The accused does have a role at the fourth stage — motions for
acquittal made by the defence at the end of the prosecution’s case and
after the defence has had the opportunity to cross-examine the prosecution’s witnesses, on the basis that “there is no evidence capable of supporting a conviction”. This stage is understood to require a decision, not
that the Chamber trying the facts would be satisfied beyond reasonable
doubt by the prosecution’s evidence (if accepted), but rather that it could
be so satisfied (Jelisić, IT-95-10-A, Appeals Chamber Judgment,
5 July 2001, para. 37). The significance of that lesser standard for present
purposes appears from one case on which the Applicant relied. The Trial
Chamber in August 2005 in Krajišnik dismissed the defence motion that
the accused who was charged with genocide and other crimes had no case
to answer (IT-00-39-T, transcript of 19 August 2005, pp. 17112-17132).
But following the full hearing the accused was found not guilty of genocide nor of complicity in genocide. While the actus reus of genocide was
established, the specific intent (dolus specialis) was not (Trial Chamber
Judgment, 27 September 2006, paras. 867-869). Because the judge or the
Chamber does not make definitive findings at any of the four stages
described, the Court does not consider that it can give weight to those
rulings. The standard of proof which the Court requires in this case
would not be met.

third, that reasonable grounds exist for belief that the accused has committed crimes charged.
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225. The Court will now comment in a general way on some of the
other evidence submitted to it. Some of that evidence has been produced
to prove that a particular statement was made so that the Party may
make use of its content. In many of these cases the accuracy of the document as a record is not in doubt ; rather its significance is. That is often
the case for instance with official documents, such as the record of parliamentary bodies and budget and financial statements. Another instance
is when the statement was recorded contemporaneously on audio or
videotape. Yet another is the evidence recorded by the ICTY.

*

224. There remains for consideration the sixth stage, that of sentencing judgments given following a guilty plea. The process involves a statement of agreed facts and a sentencing judgment. Notwithstanding the
guilty plea the Trial Chamber must be satisfied that there is sufficient factual basis for the crime and the accused’s participation in it. It must also
be satisfied that the guilty plea has been made voluntarily, is informed
and is not equivocal. Accordingly the agreed statement and the sentencing judgment may when relevant be given a certain weight.

223. In view of the above, the Court concludes that it should in principle accept as highly persuasive relevant findings of fact made by the Tribunal at trial, unless of course they have been upset on appeal. For the
same reasons, any evaluation by the Tribunal based on the facts as so
found for instance about the existence of the required intent, is also
entitled to due weight.

222. Each party has a right of appeal from the judgment of the Trial
Chamber to the Appeals Chamber on the grounds of error of law invalidating the decision or error of fact occasioning a miscarriage of justice.
The Appeals Chamber of five judges does not rehear the evidence, but it
does have power to hear additional evidence if it finds that it was not
available at trial, is relevant and credible and could have been a decisive
factor in the trial. It too is to give a reasoned opinion in writing to which
separate or dissenting opinions may be appended.

221. In practice, now extending over ten years, the trials, many of
important military or political figures for alleged crimes committed over
long periods and involving complex allegations, usually last for months,
even years, and can involve thousands of documents and numerous
witnesses. The Trial Chamber may admit any relevant evidence which
has probative value. The Chamber is to give its reasons in writing and
separate and dissenting opinions may be appended.
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“This report has been prepared on the basis of archival research
within the United Nations system, as well as on the basis of interviews with individuals who, in one capacity or another, participated
in or had knowledge of the events in question. In the interest of gaining a clearer understanding of these events, I have taken the exceptional step of entering into the public record information from the
classified files of the United Nations. In addition, I would like to
record my thanks to those Member States, organizations and individuals who provided information for this report. A list of persons
interviewed in this connection is attached as annex 1. While that list
is fairly extensive, time, as well as budgetary and other constraints,
precluded interviewing many other individuals who would be in a
position to offer important perspectives on the subject at hand. In
most cases, the interviews were conducted on a non-attribution
basis to encourage as candid a disclosure as possible. I have also
honoured the request of those individuals who provided informa-

228. One particular instance is the comprehensive report, “The Fall of
Srebrenica”, which the United Nations Secretary-General submitted
in November 1999 to the General Assembly (United Nations doc. A/54/
549). It was prepared at the request of the General Assembly, and covered the events from the establishing by the Security Council of the “safe
area” on 16 April 1993 (Security Council resolution 819 (1993)) until the
endorsement by the Security Council on 15 December 1995 of the Dayton Agreement. Member States and others concerned had been encouraged to provide relevant information. The Secretary-General was in a
very good position to prepare a comprehensive report, some years after
the events, as appears in part from this description of the method of
preparation :

226. In some cases the account represents the speaker’s own knowledge of the fact to be determined or evaluated. In other cases the account
may set out the speaker’s opinion or understanding of events after they
have occurred and in some cases the account will not be based on direct
observation but may be hearsay. In fact the Parties rarely disagreed
about the authenticity of such material but rather about whether it was
being accurately presented (for instance with contention that passages
were being taken out of context) and what weight or significance should
be given to it.
227. The Court was also referred to a number of reports from official
or independent bodies, giving accounts of relevant events. Their value
depends, among other things, on (1) the source of the item of evidence
(for instance partisan, or neutral), (2) the process by which it has been
generated (for instance an anonymous press report or the product of a
careful court or court-like process), and (3) the quality or character of the
item (such as statements against interest, and agreed or uncontested
facts).
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The first official United Nations report which signalled the possibility of mass executions having taken place was the report of the
Special Rapporteur of the Commission on Human Rights,
dated 22 August 1995 (E/CN.4/1996/9). It was followed by the Secretary-General’s reports to the Security Council, pursuant to resolution 1010 (1995), of 30 August (S/1995/755) and 27 November 1995
(S/1995/988). Those reports included information obtained from
governmental and non-governmental organizations, as well as information that had appeared in the international and local press. By the
end of 1995, however, the International Tribunal for the Former

“The following section attempts to describe in a coherent narrative how thousands of men and boys were summarily executed and
buried in mass graves within a matter of days while the international
community attempted to negotiate access to them. It details how evidence of atrocities taking place gradually came to light, but too late
to prevent the tragedy which was unfolding. In 1995, the details of
the tragedy were told in piecemeal fashion, as survivors of the mass
executions began to provide accounts of the horrors they had witnessed ; satellite photos later gave credence to their accounts.

The introductory note to the next chapter, “The Aftermath of the fall of
Srebrenica : 12-20 July 1995”, contains this description of the sources :

“The United Nations has hitherto not publicly disclosed the full
details of the attack carried out on Srebrenica from 6 to 11 July 1995.
The account which follows has now been reconstructed mainly from
reports filed at that time by Dutchbat and the United Nations military observers. The accounts provided have also been supplemented
with information contained in the Netherlands report on the debriefing of Dutchbat, completed in October 1995, and by information
provided by Bosniac, Bosnian Serb and international sources. In
order to independently examine the information contained in various secondary sources published over the past four years, as well to
corroborate key information contained in the Netherlands debriefing report, interviews were conducted during the preparation of this
report with a number of key personnel who were either in Srebrenica
at the time, or who were involved in decision-making at higher levels
in the United Nations chain of command.” (A/54/549, Chap. VII,
p. 57.)

229. The chapter, “Fall of Srebrenica : 6-11 July 1995”, is preceded by
this note :
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The Tribunal first gained access to the crime scenes in January 1996. The details of many of their findings were made public in
July 1996, during testimony under rule 60 of the Tribunal’s rules of
procedure, in the case against Ratio [sic : Ratko] Mladić and Radovan
Karadžić. Between that time and the present, the Tribunal has been
able to conduct further investigations in the areas where the executions were reported to have taken place and where the primary and
secondary mass graves were reported to have been located. On the
basis of the forensic evidence obtained during those investigations,
the Tribunal has now been able to further corroborate much of the
testimony of the survivors of the massacres. On 30 October 1998, the
Tribunal indicted Radislav Krstić, Commander of the BSA’s Drina
Corps, for his alleged involvement in those massacres. The text of the
indictment provides a succinct summary of the information obtained
to date on where and when the mass executions took place.
The aforementioned sources of information, coupled with certain
additional confidential information that was obtained during the
preparation of this report, form the basis of the account which follows. Sources are purposely not cited in those instances where such
disclosure could potentially compromise the Tribunal’s ongoing
work.” (A/54/549, Chap. VIII, p. 77.)

Yugoslavia had still not been granted access to the area to corroborate the allegations of mass executions with forensic evidence.
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231. In this case the Court is seised of a dispute between two sovereign
States, each of which is established in part of the territory of the former
State known as the Socialist Federal Republic of Yugoslavia, concerning
the application and fulfilment of an international convention to which
they are parties, the Convention on the Prevention and Punishment of
the Crime of Genocide. The task of the Court is to deal with the legal
claims and factual allegations advanced by Bosnia and Herzegovina
against Serbia and Montenegro ; the counter-claim advanced earlier in
the proceedings by Serbia and Montenegro against Bosnia and Herzegovina has been withdrawn.

VI. THE FACTS INVOKED

* * *

230. The care taken in preparing the report, its comprehensive sources
and the independence of those responsible for its preparation all lend
considerable authority to it. As will appear later in this Judgment, the
Court has gained substantial assistance from this report.
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233. By a “sovereignty” resolution adopted on 14 October 1991, the
Parliament of Bosnia and Herzegovina declared the independence of the
Republic. The validity of this resolution was contested at the time by
the Serbian community of Bosnia and Herzegovina (Opinion No. 1 of the
Arbitration Commission of the Conference on Yugoslavia (the Badinter
Commission), p. 3). On 24 October 1991, the Serb Members of the
Bosnian Parliament proclaimed a separate Assembly of the Serb Nation/
Assembly of the Serb People of Bosnia and Herzegovina. On 9 January 1992, the Republic of the Serb People of Bosnia and Herzegovina
(subsequently renamed the Republika Srpska on 12 August 1992) was
declared with the proviso that the declaration would come into force
upon international recognition of the Republic of Bosnia and Herzegovina. On 28 February 1992, the Constitution of the Republic of the
Serb People of Bosnia and Herzegovina was adopted. The Republic of
the Serb People of Bosnia and Herzegovina (and subsequently the Republika Srpska) was not and has not been recognized internationally as a
State ; it has however enjoyed some de facto independence.
234. On 29 February and 1 March 1992, a referendum was held on the
question of independence in Bosnia and Herzegovina. On 6 March 1992,
Bosnia and Herzegovina officially declared its independence. With effect
from 7 April 1992, Bosnia and Herzegovina was recognized by the European Community. On 7 April 1992, Bosnia and Herzegovina was recognized by the United States. On 27 April 1992, the Constitution of the
Federal Republic of Yugoslavia was adopted consisting of the Republic
of Serbia and the Republic of Montenegro. As explained above (paragraph 67), Montenegro declared its independence on 3 June 2006. All
three States have been admitted to membership of the United Nations :
Bosnia and Herzegovina on 22 May 1992 ; Serbia and Montenegro,
under the name of the Federal Republic of Yugoslavia on 1 November 2000 ; and the Republic of Montenegro on 28 June 2006.

232. Following the death on 4 May 1980 of President Tito, a rotating
presidency was implemented in accordance with the 1974 Constitution of
the SFRY. After almost ten years of economic crisis and the rise of
nationalism within the republics and growing tension between different
ethnic and national groups, the SFRY began to break up. On
25 June 1991, Slovenia and Croatia declared independence, followed by
Macedonia on 17 September 1991. (Slovenia and Macedonia are not concerned in the present proceedings ; Croatia has brought a separate case
against Serbia and Montenegro, which is still pending on the General
List.) On the eve of the war in Bosnia and Herzegovina which then broke
out, according to the last census (31 March 1991), some 44 per cent of
the population of the country described themselves as Muslims, some
31 per cent as Serbs and some 17 per cent as Croats (Krajišnik, IT-0039-T and 40-T, Trial Chamber Judgment, 27 September 2006, para. 15).
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237. The Applicant has asserted the existence of close ties between the
Government of the Respondent and the authorities of the Republika
Srpska, of a political and financial nature, and also as regards administra-

236. The Parties both recognize that there were a number of entities at
a lower level the activities of which have formed part of the factual issues
in the case, though they disagree as to the significance of those activities.
Of the military and paramilitary units active in the hostilities, there were
in April 1992 five types of armed formations involved in Bosnia : first, the
Yugoslav People’s Army (JNA), subsequently the Yugoslav Army (VJ) ;
second, volunteer units supported by the JNA and later by the VJ, and
the Ministry of the Interior (MUP) of the FRY ; third, municipal Bosnian
Serb Territorial Defence (TO) detachments ; and, fourth, police forces of
the Bosnian Serb Ministry of the Interior. The MUP of the Republika
Srpska controlled the police and the security services, and operated,
according to the Applicant, in close co-operation and co-ordination with
the MUP of the FRY. On 15 April 1992, the Bosnian Government established a military force, based on the former Territorial Defence of the
Republic, the Army of the Republic of Bosnia and Herzegovina (ARBiH),
merging several non-official forces, including a number of paramilitary
defence groups, such as the Green Berets, and the Patriotic League, being
the military wing of the Muslim Party of Democratic Action. The Court
does not overlook the evidence suggesting the existence of Muslim organizations involved in the conflict, such as foreign Mujahideen, although
as a result of the withdrawal of the Respondent’s counter-claims, the
activities of these bodies are not the subject of specific claims before the
Court.

235. It will be convenient next to define the institutions, organizations
or groups that were the actors in the tragic events that were to unfold in
Bosnia and Herzegovina. Of the independent sovereign States that had
emerged from the break-up of the SFRY, two are concerned in the
present proceedings : on the one side, the FRY (later to be called Serbia
and Montenegro), which was composed of the two constituent republics
of Serbia and Montenegro ; on the other, the Republic of Bosnia and
Herzegovina. At the time when the latter State declared its independence
(15 October 1991), the independence of two other entities had already
been declared : in Croatia, the Republika Srpska Krajina, on
26 April 1991, and the Republic of the Serb People of Bosnia and Herzegovina, later to be called the Republika Srpska, on 9 January 1992 (paragraph 233 above). The Republika Srpska never attained international
recognition as a sovereign State, but it had de facto control of substantial
territory, and the loyalty of large numbers of Bosnian Serbs.
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238. As regards the relationship between the armies of the FRY and
the Republika Srpska, the Yugoslav Peoples’ Army (JNA) of the SFRY
had, during the greater part of the period of existence of the SFRY, been
effectively a federal army, composed of soldiers from all the constituent
republics of the Federation, with no distinction between different ethnic
and religious groups. It is however contended by the Applicant that even
before the break-up of the SFRY arrangements were being made to
transform the JNA into an effectively Serb army. The Court notes that
on 8 May 1992, all JNA troops who were not of Bosnian origin were
withdrawn from Bosnia-Herzegovina. However, JNA troops of Bosnian
Serb origin who were serving in Bosnia and Herzegovina were transformed into, or joined, the army of the Republika Srpska (the VRS)
which was established on 12 May 1992, or the VRS Territorial Defence.
Moreover, Bosnian Serb soldiers serving in JNA units elsewhere were
transferred to Bosnia and Herzegovina and subsequently joined the VRS.
The remainder of the JNA was transformed into the Yugoslav army (VJ)
and became the army of the Federal Republic of Yugoslavia. On
15 May 1992 the Security Council, by resolution 752, demanded that
units of the JNA in Bosnia and Herzegovina “be withdrawn, or be subject to the authority of the Government of Bosnia and Herzegovina, or
be disbanded and disarmed”. On 19 May 1992, the Yugoslav army was
officially withdrawn from Bosnia and Herzegovina. The Applicant contended that from 1993 onwards, around 1,800 VRS officers were “administered” by the 30th Personnel Centre of the VJ in Belgrade ; this meant
that matters like their payment, promotions, pensions, etc., were handled,
not by the Republika Srpska, but by the army of the Respondent.
According to the Respondent, the importance of this fact was greatly
exaggerated by the Applicant : the VRS had around 14,000 officers and
thus only a small number of them were dealt with by the 30th Personnel
Centre ; this Centre only gave a certain degree of assistance to the VRS.
The Applicant maintains that all VRS officers remained members of the

tion and control of the army of the Republika Srpska (VRS). The Court
observes that insofar as the political sympathies of the Respondent lay
with the Bosnian Serbs, this is not contrary to any legal rule. It is however argued by the Applicant that the Respondent, under the guise of
protecting the Serb population of Bosnia and Herzegovina, in fact conceived and shared with them the vision of a “Greater Serbia”, in pursuit
of which it gave its support to those persons and groups responsible for
the activities which allegedly constitute the genocidal acts complained of.
The Applicant bases this contention first on the “Strategic Goals” articulated by President Karadžić at the 16th Session of the FRY Assembly on
12 May 1992, and subsequently published in the Official Gazette of the
Republika Srpska (paragraph 371), and secondly on the consistent conduct of the Serb military and paramilitary forces vis-à-vis the non-Serb
Bosnians showing, it is suggested, an overall specific intent (dolus specialis). These activities will be examined below.
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240. As regards effective links between the two Governments in the
financial sphere, the Applicant maintains that the economies of the FRY,
the Republika Srpska, and the Republika Srpska Krajina were integrated
through the creation of a single economic entity, thus enabling the
FRY Government to finance the armies of the two other bodies in addition to its own. The Applicant argued that the National Banks of the

102

(3) Examination of Factual Evidence : Introduction

*

241. The Court finds it established that the Respondent was thus
making its considerable military and financial support available to the
Republika Srpska, and had it withdrawn that support, this would have
greatly constrained the options that were available to the Republika
Srpska authorities.

Republika Srpska and of the Republika Srpska Krajina were set up as
under the control of, and directly subordinate to, the National Bank of
Yugoslavia in Belgrade. The national budget of the FRY was to a large
extent financed through primary issues from the National Bank of Yugoslavia, which was said to be entirely under governmental control, i.e. in
effect through creating money by providing credit to the FRY budget for
the use of the JNA. The same was the case for the budgets of the Republika Srpska and the Republika Srpska Krajina, which according to the
Applicant had virtually no independent sources of income ; the Respondent asserts that income was forthcoming from various sources, but has
not specified the extent of this. The National Bank of Yugoslavia was
making available funds (80 per cent of those available from primary
issues) for “special purposes”, that is to say “to avoid the adverse effects
of war on the economy of the Serbian Republic of Bosnia and Herzegovina”. The Respondent has denied that the budget deficit of the
Republika Srpska was financed by the FRY but has not presented evidence to show how it was financed. Furthermore, the Respondent emphasizes that any financing supplied was simply on the basis of credits, to be
repaid, and was therefore quite normal, particularly in view of the economic isolation of the FRY, the Republika Srpska and the Republika
Srpska Krajina ; it also suggested that any funds received would have
been under the sole control of the recipient, the Republika Srpska or the
Republika Srpska Krajina.
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242. The Court will therefore now examine the facts alleged by the
Applicant, in order to satisfy itself, first, whether the alleged atrocities
occurred ; secondly, whether such atrocities, if established, fall within the
scope of Article II of the Genocide Convention, that is to say whether the
facts establish the existence of an intent, on the part of the perpetrators
of those atrocities, to destroy, in whole or in part, a defined group (dolus
specialis). The group taken into account for this purpose will, for the
reasons explained above (paragraphs 191-196), be that of the Bosnian
Muslims ; while the Applicant has presented evidence said to relate to the
wider group of non-Serb Bosnians, the Bosnian Muslims formed such a
substantial part of this wider group that that evidence appears to have
equal probative value as regards the facts, in relation to the more restricted

FRY army — only the label changed ; according to the Respondent,
there is no evidence for this last allegation. The Court takes note however
of the comprehensive description of the processes involved set out in
paragraphs 113 to 117 of the Judgment of 7 May 1997 of the ICTY Trial
Chamber in the Tadić case (IT-94-1-T) quoted by the Applicant which
mainly corroborate the account given by the latter. Insofar as the Respondent does not deny the fact of these developments, it insists that they
were normal reactions to the threat of civil war, and there was no premeditated plan behind them.
239. The Court further notes the submission of the Applicant that the
VRS was armed and equipped by the Respondent. The Applicant contends that when the JNA formally withdrew on 19 May 1992, it left
behind all its military equipment which was subsequently taken over by
the VRS. This claim is supported by the Secretary-General’s report of
3 December 1992 in which he concluded that “[t]hough the JNA has
completely withdrawn from Bosnia and Herzegovina, former members of
Bosnian Serb origin have been left behind with their equipment and constitute the Army of the ‘Serb Republic’ ” (A/47/747, para. 11). Moreover,
the Applicant submits that Belgrade actively supplied the VRS with arms
and equipment throughout the war in Bosnia and Herzegovina. On the
basis of evidence produced before the ICTY, the Applicant contended
that up to 90 per cent of the material needs of the VRS were supplied by
Belgrade. General Dannatt, one of the experts called by the Applicant
(paragraph 57 above), testified that, according to a “consumption review”
given by General Mladić at the Bosnian Serb Assembly on 16 April 1995,
42.2 per cent of VRS supplies of infantry ammunition were inherited
from the former JNA and 47 per cent of VRS requirements were supplied
by the VJ. For its part, the Respondent generally denies that it supplied
and equipped the VRS but maintains that, even if that were the case,
such assistance “is very familiar and is an aspect of numerous treaties of
mutual security, both bilateral and regional”. The Respondent adds that
moreover it is a matter of public knowledge that the armed forces of Bosnia and Herzegovina received external assistance from friendly sources.
However, one of the witnesses called by the Respondent, Mr. Vladimir
Lukić, who was the Prime Minister of the Republika Srpska from 20 January 1993 to 18 August 1994 testified that the army of the Republika
Srpska was supplied from different sources “including but not limited
to the Federal Republic of Yugoslavia” but asserted that the Republika
Srpska “mainly paid for the military materiel which it obtained” from the
States that supplied it.
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244. In the evidentiary material submitted to the Court, and that
referred to by the ICTY, frequent reference is made to the actions of
“Serbs” or “Serb forces”, and it is not always clear what relationship, if
any, the participants are alleged to have had with the Respondent. In
some cases it is contended, for example, that the JNA, as an organ de jure
of the Respondent, was involved ; in other cases it seems clear that the
participants were Bosnian Serbs, with no de jure link with the Respondent, but persons whose actions are, it is argued, attributable to the
Respondent on other grounds. Furthermore, as noted in paragraph 238
above, it appears that JNA troops of Bosnian Serb origin were transformed into, or joined the VRS. At this stage of the present Judgment,
the Court is not yet concerned with the question of the attributability to
the Respondent of the atrocities described ; it will therefore use the terms
“Serb” and “Serb forces” purely descriptively, without prejudice to the
status they may later, in relation to each incident, be shown to have had.
When referring to documents of the ICTY, or to the Applicant’s pleadings or oral argument, the Court will use the terminology of the original.

243. The Court will examine the evidence following the categories of
prohibited acts to be found in Article II of the Genocide Convention.
The nature of the events to be described is however such that there is
considerable overlap between these categories : thus, for example, the
conditions of life in the camps to which members of the protected group
were confined have been presented by the Applicant as violations of
Article II, paragraph (c), of the Convention (the deliberate infliction of
destructive conditions of life), but since numerous inmates of the camps
died, allegedly as a result of those conditions, or were killed there, the
camps fall to be mentioned also under paragraph (a), killing of members
of the protected group.

group. The Court will also consider the facts alleged in the light of the
question whether there is persuasive and consistent evidence for a pattern
of atrocities, as alleged by the Applicant, which would constitute evidence of dolus specialis on the part of the Respondent. For this purpose
it is not necessary to examine every single incident reported by the Applicant, nor is it necessary to make an exhaustive list of the allegations ; the
Court finds it sufficient to examine those facts that would illuminate the
question of intent, or illustrate the claim by the Applicant of a pattern of
acts committed against members of the group, such as to lead to an inference from such pattern of the existence of a specific intent (dolus
specialis).
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248. The Trial Chamber of the ICTY, in its Judgment of 5 December
2003 in the Galić case examined specific incidents in the area of Sarajevo,
for instance the shelling of the Markale market on 5 February 1994
which resulted in the killing of 60 persons. The majority of the Trial

247. The Report of the Commission of Experts gives a detailed account
of the battle and siege of Sarajevo. The Commission estimated that over
the course of the siege nearly 10,000 persons had been killed or were
missing in the city of Sarajevo (Report of the Commission of Experts,
Vol. II, Ann. VI, p. 8). According to the estimates made in a report presented by the Prosecution before the ICTY in the Galić case (IT-98-29-T,
Trial Chamber Judgment, 5 December 2003, paras. 578 and 579), the
monthly average of civilians killed fell from 105 in September to December 1992, to around 64 in 1993 and to around 28 in the first six months of
1994.

246. The Court notes that the Applicant refers repeatedly to killings,
by shelling and sniping, perpetrated in Sarajevo. The Fifth Periodic
Report of the United Nations Special Rapporteur is presented by the
Applicant in support of the allegation that between 1992 and 1993 killings of Muslim civilians were perpetrated in Sarajevo, partly as a result of
continuous shelling by Bosnian Serb forces. The Special Rapporteur
stated that on 9 and 10 November 1993 mortar attacks killed 12 people
(E/CN.4/1994/47, 17 November 1992, p. 4, para. 14). In his periodic
Report of 5 July 1995, the Special Rapporteur observed that as from late
February 1995 numerous civilians were killed by sniping activities of
Bosnian Serb forces and that “one local source reported that a total of
41 civilians were killed . . . in Sarajevo during the month of May 1995”
(Report of 5 July 1995, para. 69). The Report also noted that, in late June
and early July 1995, there was further indiscriminate shelling and rocket
attacks on Sarajevo by Bosnian Serb forces as a result of which many
civilian deaths were reported (Report of 5 July 1995, para. 70).

Sarajevo

245. Article II (a) of the Convention deals with acts of killing members of the protected group. The Court will first examine the evidence of
killings of members of the protected group in the principal areas of
Bosnia and in the various detention camps, and ascertain whether
there is evidence of a specific intent (dolus specialis) in one or more of
them. The Court will then consider under this heading the evidence of the
massacres reported to have occurred in July 1995 at Srebrenica.
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(iii) Batković camp
255. As regards the detention camp of Batković, the Applicant claims
that many prisoners died at this camp as a result of mistreatment by the
Serb guards. The Report of the Commission of Experts reports one witness statement according to which there was a mass grave located next to
the Batković prison camp. At least 15 bodies were buried next to a cow
stable, and the prisoners neither knew the identity of those buried at the
stable nor the circumstances of their deaths (Report of the Commission

“The Trial Chamber is satisfied beyond reasonable doubt that all
but three of the persons listed in Schedule C to the Indictment were
killed at the KP Dom. The Trial Chamber is satisfied that these persons fell within the pattern of events that occurred at the KP Dom
during the months of June and July 1992, and that the only reasonable explanation for the disappearance of these persons since that
time is that they died as a result of acts or omissions, with the relevant state of mind [sc. that required to establish murder], at the KP
Dom.” (IT-97-25-T, Judgment, 15 March 2002, para. 330.)

254. The Trial Chamber of the ICTY made the following findings on
several killings at this camp in its Judgment in the Krnojelac case :

253. The Report of the Commission of Experts further mentions
numerous killings at the camp of Foča Kazneno-Popravní Dom (Foča
KP Dom). The Experts estimated that the number of prisoners at the
camp fell from 570 to 130 over two months (Vol. IV, Ann. VIII, p. 129).
The United States State Department reported one eye-witness statement
of regular executions in July 1992 and mass graves at the camp.

(ii) Foča Kazneno-Popravní Dom camp

252. The Applicant further presents claims with regard to killings perpetrated in detention camps in the area of Drina River Valley. The
Report of the Commission of Experts includes the statement of an exguard at the Sušica camp who personally witnessed 3,000 Muslims being
killed (Vol. IV, Ann. VIII, p. 334) and the execution of the last 200 surviving detainees (Vol. I, Ann. IV, pp. 31-32). In proceedings before the
ICTY, the Commander of that camp, Dragan Nikolić, pleaded guilty to
murdering nine non-Serb detainees and, according to the Sentencing
Judgment of 18 December 2003, “the Accused persecuted Muslim and
other non-Serb detainees by subjecting them to murders, rapes and
torture as charged specifically in the Indictment” (Nikolić, IT-94-2-S,
para. 67).

(i) Sušica camp

(b) Camps
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251. The Respondent contests those allegations and contends that all
three sources used by the Applicant are based solely on the account of
one witness. It considers that the three reports cited by the Applicant
cannot be used as evidence before the Court. The Respondent produced
the statement of a witness made before an investigating judge in Zvornik
which claimed that the alleged massacre in the local hospital of Zvornik
had never taken place. The Court notes that the Office of the Prosecutor
of the ICTY had never indicted any of the accused for the alleged
massacres in the hospital.

250. The Applicant made a number of allegations with regard to killings that occurred in the area of Drina River Valley. The Applicant, relying on the Report of the Commission of Experts, claims that at least
2,500 Muslims died in Zvornik from April to May 1992. The Court notes
that the findings of the Report of the Commission of Experts are based
on individual witness statements and one declassified United States State
Department document No. 94-11 (Vol. V, Ann. X, para. 387 ; Vol. IV,
Ann. VIII, p. 342 and para. 2884 ; Vol. I, Ann. III.A, para. 578). Further,
a video reporting on massacres in Zvornik was shown during the oral
proceedings (excerpts from “The Death of Yugoslavia”, BBC documentary). With regard to specific incidents, the Applicant alleges that Serb
soldiers shot 36 Muslims and mistreated 27 Muslim children in the local
hospital of Zvornik in the second half of May 1992.

(a) Zvornik

Drina River Valley

249. In this connection, the Respondent makes the general point that
in a civil war it is not always possible to differentiate between military
personnel and civilians. It does not deny that crimes were committed
during the siege of Sarajevo, crimes that “could certainly be characterized
as war crimes and certain even as crimes against humanity”, but it does
not accept that there was a strategy of targeting civilians.

Chamber found that “civilians in ARBiH-held areas of Sarajevo were
directly or indiscriminately attacked from SRK-controlled territory
during the Indictment Period, and that as a result and as a minimum,
hundreds of civilians were killed and thousands others were injured”
(Galić, IT-98-29-T, Judgment, 5 December 2003, para. 591), the Trial
Chamber further concluded that “[i]n sum, the Majority of the Trial
Chamber finds that each of the crimes alleged in the Indictment —
crime of terror, attacks on civilians, murder and inhumane acts —
were committed by SRK forces during the Indictment Period” (ibid.,
para. 600).
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Serbs then reportedly announced that the villagers had 10 minutes
to reach the town’s soccer stadium. However, many people were
shot in their homes before given a chance to leave. One witness
reported that several thousand people tried to surrender by carrying
white flags, but three Serb tanks opened fire on them, killing many.”

“The attack on Kozarac lasted three days and caused many villagers to flee to the forest while the soldiers were shooting at ‘every
moving thing’. Survivors calculated that at least 2,000 villagers were
killed in that period. The villagers’ defence fell on 26 May . . .

257. With regard to the area of the municipality of Prijedor, the Applicant has placed particular emphasis on the shelling and attacks on
Kozarac, 20 km east of Prijedor, and on Hambarine in May 1992. The
Applicant contends that after the shelling, Serb forces shot people in their
homes and that those who surrendered were taken to a soccer stadium in
Kozarac where some men were randomly shot. The Report of the Commission of Experts (Vol. I, Ann. III, pp. 154-155) states that :

(a) Kozarac and Hambarine

Prijedor

256. On the other hand, the Respondent stressed that, when the United
Nations Special Rapporteur visited the Batković prison camp, he found
that : “The prisoners did not complain of ill-treatment and, in general
appeared to be in good health.” (Report of 17 November 1992, para. 29)
However, the Applicant contends that “it is without any doubt that
Mazowiecki was shown a ‘model’ camp”.

Killings at the Batković camp are also mentioned in the Dispatch of the
United States State Department of 19 April 1993. According to a witness,
several men died as a result of bad conditions and beatings at the camp
(United States Dispatch, 19 April 1993, Vol. 4, No. 30, p. 538).

“[b]ecause of the level of mistreatment, many prisoners died.
One man stated that during his stay, mid-July to mid-August, 13
prisoners were beaten to death. Another prisoner died because he
had gangrene which went untreated. Five more may have died from
hunger. Allegedly, 20 prisoners died prior to September.” (Vol. IV,
Ann. VIII, p. 63.)

of Experts, Vol. V, Ann. X, p. 9). The Report furthermore stresses
that
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The Respondent says, citing the indictment in the Stakić case, that
“merely 11 names of the victims are known” and that it is therefore
impossible that the total number of victims in Hambarine was “as many
as 1,000”.
259. The Report of the Commission of Experts found that on 26, 27 or
28 May, the Muslim village of Kozarac, came under attack of heavy Serb
artillery. It furthermore notes that :
“The population, estimated at 15,000, suffered a great many summary executions, possibly as many as 5,000 persons according to
some witnesses.” (Report of the Commission of Experts, Vol. IV,
pt. 4.)
260. The Applicant also claimed that killings of members of the protected group were perpetrated in Prijedor itself. The Report of the Commission of Experts, as well as the United Nations Special Rapporteur
collected individual witness statements on several incidents of killing in
the town of Prijedor (Report of the Commission of Experts, Vol. I,
Ann. V, pp. 54 et seq.). In particular, the Special Rapporteur received

“Between 23 and 25 May, the Muslim village of Hambarine, 5 km
south of Prijedor, received an ultimatum : all weapons must be surrendered by 11 a.m. Then, alleging that a shot was fired at a Serbian
patrol, heavy artillery began to shell the village and tanks appeared,
firing at homes. The villagers fled to Prijedor. Witnesses reported
many deaths, probably as many as 1,000.” (Periodic Report of
17 November 1992, p. 8, para. 17 (c).)

The Report of the Special Rapporteur of 17 November 1992, states that :

The Respondent submits that the number of killings is exaggerated and
that “there was severe fighting in Kozarac, which took place on 25 and
26 May, and naturally, it should be concluded that a certain number of
the victims were Muslim combatants”.
258. As regards Hambarine, the Report of the Commission of Experts
(Vol. I, p. 39) states that :
“Following an incident in which less than a handful of Serb[ian]
soldiers were shot dead under unclear circumstances, the village of
Hambarine was given an ultimatum to hand over a policeman who
lived where the shooting had occurred. As it was not met, Hambarine was subjected to several hours of artillery bombardment on
23 May 1992.
The shells were fired from the aerodrome Urije just outside Prijedor town. When the bombardment stopped, the village was stormed
by infantry, including paramilitary units, which sought out the inhabitants in every home. Hambarine had a population of 2,499 in 1991.”
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265. A second detention camp in the area of Prijedor was the Keraterm camp where, according to the Applicant, killings of members of the
protected group were also perpetrated. Several corroborating accounts of
a mass execution on the morning of 25 July 1992 in Room 3 at Keraterm
camp were presented to the Court. This included the United States Dispatch of the State Department and a letter from the Permanent Repre111
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(ii) Keraterm camp

264. In the Brdanin case, the Trial Chamber, in its Judgment of 1 September 2004 held that between 28 May and 6 August, a massive number
of people were killed at Omarska camp. The Trial Chamber went on to
say specifically that “[a]s of late May 1992, a camp was set up at Omarska, where evidence shows that several hundred Bosnian Muslim and
Bosnian Croat civilians from the Prijedor area were detained, and where
killings occurred on a massive scale” (IT-99-36-T, Trial Chamber Judgment, 1 September 2004, para. 441). “The Trial Chamber is unable to
precisely identify all detainees that were killed at Omarska camp. It is
satisfied beyond reasonable doubt however that, at a minimum, 94 persons were killed, including those who disappeared.” (Ibid., para. 448.)

“The corpses of some of those taken away on the buses were later
found in Hrastova Glavica and identified. A large number of bodies,
126, were found in this area, which is about 30 kilometres away from
Prijedor. In 121 of the cases, the forensic experts determined that the
cause of death was gunshot wounds.” (Ibid., para. 212.)

At least 120 people detained at Omarska were killed after having been
taken away by bus.

“[a]round late July 1992, 44 people were taken out of Omarska and
put in a bus. They were told that they would be exchanged in the
direction of Bosanska Krupa ; they were never seen again. During
the exhumation in Jama Lisac, 56 bodies were found : most of
them had died from gunshot injuries.” (IT-97-24-T, Judgment,
31 July 2003, paras. 208 and 210).

was the Omarska camp.” (IT-94-1-T, Judgment, 7 May 1997, para. 155.)
“The Trial Chamber heard from 30 witnesses who survived the brutality
to which they were systematically subjected at Omarska. By all accounts,
the conditions at the camp were horrendous ; killings and torture were
frequent.” (Ibid., para. 157.) The Trial Chamber in the Stakić Judgment
found that “over a hundred people were killed in late July 1992 in the
Omarska camp” and that
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The Report of the Commission of Experts concludes that “all information available . . . seems to indicate that [Omarska] was more than anything else a death camp” (Vol. I, Ann. V, p. 80). The United Nations
Secretary-General also received submissions from Canada, Austria and
the United States, containing witness statements about the killings at
Omarska.
263. In the Opinion and Judgment of the Trial Chamber in the Tadić
case, the ICTY made the following findings on Omarska : “Perhaps the
most notorious of the camps, where the most horrific conditions existed,

“[s]ome prisoners estimate that on an average there may have been
10 to 15 bodies displayed on the grass each morning, when the first
prisoners went to receive their daily food rations. But there were also
other dead bodies observed in other places at other times. Some prisoners died from their wounds or other causes in the rooms where
they were detained. Constantly being exposed to the death and suffering of fellow prisoners made it impossible for anyone over any
period of time to forget in what setting he or she was. Given the
length of time Logor Omarska was used, the numbers of prisoners
detained in the open, and the allegations that dead bodies were
exhibited there almost every morning.”

(b) Camps
(i) Omarska camp
262. With respect to the detention camps in the area of Prijedor, the
Applicant has stressed that the camp of Omarska was “arguably the
cruellest camp in Bosnia and Herzegovina”. The Report of the Commission of Experts gives an account of seven witness statements reporting
between 1,000 to 3,000 killings (Vol. IV, Ann. VIII, p. 222). The Report
noted that

261. In the Stakić case, the ICTY Trial Chamber found that “many
people were killed during the attacks by the Bosnian Serb army on predominantly Bosnian Muslim villages and towns throughout the Prijedor
municipality and several massacres of Muslims took place”, and that “a
comprehensive pattern of atrocities against Muslims in Prijedor municipality in 1992 ha[d] been proved beyond reasonable doubt” (IT-97-24-T,
Judgment, 31 July 2003, paras. 544 and 546). Further, in the Brdanin
case, the Trial Chamber was satisfied that “at least 80 Bosnian Muslim
civilians were killed when Bosnian Serb soldiers and police entered the
villages of the Kozarac area” (IT-99-36, Judgment, 1 September 2004,
para. 403).

testimony “from a number of reliable sources” that 200 people were
killed in Prijedor on 29 May 1992 (Report of 17 November 1992, para. 17).

149

429

APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)
APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

271. The Applicant claims that killings of members of the protected
group were also perpetrated at Luka camp and Brčko. The Report of the
Commission of Experts confirms these allegations. One witness reported
that “[s]hootings often occurred at 4.00 a.m. The witness estimates that
during his first week at Luka more than 2,000 men were killed and
113

112

Luka camp

Brčko

“In September 1995, mass graves were discovered near Krasulje in
northwest Bosnia and Herzegovina. The Government has exhumed
540 bodies of persons who were presumably detained at Manjaca
concentration camp in 1992. In January 1996, a mass grave containing 27 bodies of Bosnian Muslims was discovered near Sanski Most ;
the victims were reportedly killed in July 1992 during their transfer
from Sanski Most to Manjaca concentration camp (near Banja
Luka).” (E/CN.4/1996/36 of 4 March 1996, para. 52.)

270. The Applicant further contends that killings were also frequent at
Manjača camp in Banja Luka. The Court notes that multiple witness
accounts of killings are contained in the Report of the Commission of
Experts (Vol. IV, paras. 370-376) and a mass grave of 540 bodies, “presumably” from prisoners at Manjača, is mentioned in a report on missing
persons submitted by Manfred Nowak, the United Nations Expert on
Missing Persons :

Manjača camp

Banja Luka

269. In response to the allegations of killings at the detention camps in
the area of Prijedor, the Respondent questions the number of victims, but
not the fact that killings occurred. It contends that killings in Prijedor
“were committed sporadically and against individuals who were not a
significant part of the group”. It further observed that the ICTY had not
characterized the acts committed in the Prijedor region as genocide.

“numerous killings occurred in Trnopolje camp. A number of
detainees died as a result of the beatings received by the guards.
Others were killed by camp guards with rifles. The Trial Chamber
also [found] that at least 20 inmates were taken outside the
camp and killed there.” (IT-99-36-T, Judgment, 1 September 2004,
para. 450.)

polje camps and other detention centres” (IT-97-24-T, para. 544). In the
Judgment in the Brdanin case, the Trial Chamber found that in the
period from 28 May to October 1992,
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268. With regard to the number of killings at Trnopolje, the ICTY
considered the period between 25 May and 30 September 1992, the relevant period in the Stakić case (IT-97-24-T, Trial Chamber Judgment,
31 July 2003, paras. 226-227). The Trial Chamber came to the conclusion
that “killings occurred frequently in the Omarska, Keraterm and Trno-

“The first period was allegedly the worst in Trnopolje, with the
highest numbers of inmates killed, raped, and otherwise mistreated
and tortured . . .
The people killed in the camp were usually removed soon after by
some camp inmates who were ordered by the Serbs to take them
away and bury them . . .
Albeit Logor Trnopolje was not a death camp like Logor Omarska or Logor Keraterm, the label ‘concentration camp’ is none the
less justified for Logor Trnopolje due to the regime prevailing in the
camp.” (Ibid., Vol. I, Ann. V, pp. 88-90.)

267. The Applicant further contends that there is persuasive evidence
of killing at Trnopolje camp, with individual eye-witnesses corroborating
each other. The Report of the Commission of Experts found that “[i]n
Trnopolje, the regime was far better than in Omarska and Keraterm.
Nonetheless, harassment and malnutrition was a problem for all the
inmates. Rapes, beatings and other kinds of torture, and even killings,
were not rare.” (Report of the Commission of Experts, Vol. IV, Ann. V,
p. 10.)

(iii) Trnopolje camp

266. The Trial Chamber of the ICTY, in the Sikirica et al. case, concerning the Commander of Keraterm camp, found that 160 to 200 men
were killed or wounded in the so-called Room 3 massacre (IT-95-8-S,
Sentencing Judgment, 13 November 2001, para. 103). According to the
Judgment, Sikirica himself admitted that there was considerable evidence
“concerning the murder and killing of other named individuals at Keraterm during the period of his duties”. There was also evidence that
“others were killed because of their rank and position in society and their
membership of a particular ethnic group or nationality” (ibid., para. 122).
In the Stakić case, the Trial Chamber found that “from 30 April 1992 to
30 September 1992 . . . killings occurred frequently in the Omarska,
Keraterm and Trnopolje camps” (IT-97-24-T, Judgment, 31 July 2003,
para. 544).

sentative of Austria to the United Nations dated 5 March 1993, addressed
to the Secretary-General. The Report of the Commission of Experts cites
three separate witness statements to the effect that ten prisoners were
killed per day at Keraterm over three months (Vol. IV, para. 1932 ; see
also Vol. I, Ann. V, para. 445).
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“In sum, the Trial Chamber is satisfied beyond reasonable doubt
that, considering all the incidents described in this section of the
judgment, at least 1,669 Bosnian Muslims and Bosnian Croats were
killed by Bosnian Serb forces, all of whom were non-combatants.”
(IT-99-36-T, Judgment, 1 September 2004, para. 465.)

These findings are corroborated by evidence of a mass grave being found
near the site (Report of the Commission of Experts, Vol. IV, Ann. VIII,
p. 101, and United States State Department Dispatch).
272. In the Jelisić case, eight of the 13 murders to which the accused
pleaded guilty were perpetrated at Luka camp and five were perpetrated
at the Brčko police station (IT-95-10-T, Trial Chamber Judgment,
14 December 1999, paras. 37-38). The Trial Chamber further held that
“[a]lthough the Trial Chamber is not in a position to establish the precise
number of victims ascribable to Goran Jelisić for the period in the indictment, it notes that, in this instance, the material element of the crime of
genocide has been satisfied” (ibid., para. 65).
273. In the Milošević Decision on Motion for Judgment of Acquittal,
the Trial Chamber found that many Muslims were detained in Luka
camp in May and June 1992 and that many killings were observed by
witnesses (IT-02-54-T, Decision on Motion for Judgment of Acquittal,
16 June 2004, paras. 159, 160-168), it held that “[t]he conditions and
treatment to which the detainees at Luka Camp were subjected were terrible and included regular beatings, rapes, and killings” (ibid., para. 159).
“At Luka Camp . . . The witness personally moved about 12 to 15 bodies
and saw approximately 100 bodies stacked up like firewood at Luka
Camp ; each day a refrigerated meat truck from the local Bimeks Company in Brčko would come to take away the dead bodies.” (Ibid.,
para. 161.)
274. The Court notes that the Brdanin Trial Chamber Judgment of
1 September 2004 made a general finding as to killings of civilians in
camps and municipalities at Banja Luka, Prijedor, Sanski Most, Ključ,
Kotor Varoš and Bosanski Novi. It held that :

“[t]he bodies of the dead or dying internees were often taken to the
camp dump or moved behind the prisoner hangars. Other internees
were required to move the bodies. Sometimes the prisoners who carried the dead were killed while carrying such bodies to the dump.
The dead were also taken and dumped outside the Serbian Police
Station located on Majevička Brigada Road in Brčko.” (Ibid.)

thrown into the Sava River.” (Report of the Commission of Experts
Vol. IV, Ann. VIII, p. 93.) The Report further affirms that “[a]pparently,
murder and torture were a daily occurrence” (ibid., p. 96), and that it was
reported that
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276. On the basis of the facts set out above, the Court finds that it is
established by overwhelming evidence that massive killings in specific
areas and detention camps throughout the territory of Bosnia and Herzegovina were perpetrated during the conflict. Furthermore, the evidence
presented shows that the victims were in large majority members of the
protected group, which suggests that they may have been systematically
targeted by the killings. The Court notes in fact that, while the Respondent contested the veracity of certain allegations, and the number of victims, or the motives of the perpetrators, as well as the circumstances of
the killings and their legal qualification, it never contested, as a matter of
fact, that members of the protected group were indeed killed in Bosnia
and Herzegovina. The Court thus finds that it has been established by
conclusive evidence that massive killings of members of the protected
group occurred and that therefore the requirements of the material element, as defined by Article II (a) of the Convention, are fulfilled. At this
stage of its reasoning, the Court is not called upon to list the specific killings, nor even to make a conclusive finding on the total number of
victims.

*

275. The Court further notes that several resolutions condemn specific
incidents. These resolutions, inter alia, condemn “the Bosnian Serb forces
for their continued offensive against the safe area of Goražde, which has
resulted in the death of numerous civilians” (Security Council resolution 913 (1994), Preamble, para. 5) ; condemn ethnic cleansing “perpetrated in Banja Luka, Bijeljina and other areas of the Republic of Bosnia
and Herzegovina under the control of Bosnian Serb forces” (Security
Council resolution 941 (1994), para. 2) ; express concern at “grave violations of international humanitarian law and of human rights in and
around Srebrenica, and in the areas of Banja Luka and Sanski Most,
including reports of mass murder” (Security Council resolution 1019 (1995), Preamble, para. 2) ; and condemn “the indiscriminate
shelling of civilians in the safe areas of Sarajevo, Tuzla, Bihać and
Goražde and the use of cluster bombs on civilian targets by Bosnian Serb
and Croatian Serb forces” (General Assembly resolution 50/193 (1995)
para. 5).

There are contemporaneous Security Council and General Assembly
resolutions condemning the killing of civilians in connection with ethnic
cleansing, or expressing alarm at reports of mass killings (Security Council resolution 819 (1993), Preamble, paras. 6 and 7 ; General Assembly
resolution 48/153 (1993), paras. 5 and 6 ; General Assembly resolution 49/
196 (1994), para. 6).
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“The events surrounding the Bosnian Serb take-over of the United
Nations (‘UN’) ‘safe area’ of Srebrenica in Bosnia and Herzegovina,
in July 1995, have become well known to the world. Despite a UN
Security Council resolution declaring that the enclave was to be ‘free
from armed attack or any other hostile act’, units of the Bosnian
Serb Army (‘VRS’) launched an attack and captured the town.
Within a few days, approximately 25,000 Bosnian Muslims, most of
them women, children and elderly people who were living in the
area, were uprooted and, in an atmosphere of terror, loaded onto
overcrowded buses by the Bosnian Serb forces and transported
across the confrontation lines into Bosnian Muslim-held territory.
The military-aged Bosnian Muslim men of Srebrenica, however,
were consigned to a separate fate. As thousands of them attempted
to flee the area, they were taken prisoner, detained in brutal conditions and then executed. More than 7,000 people were never seen
again.” (IT-98-33-T, Judgment, 2 August 2001, para. 1 ; footnotes
omitted.)

278. The atrocities committed in and around Srebrenica are nowhere
better summarized than in the first paragraph of the Judgment of the
Trial Chamber in the Krstić case :

(5) The Massacre at Srebrenica

* *

277. The Court is however not convinced, on the basis of the evidence
before it, that it has been conclusively established that the massive killings of members of the protected group were committed with the specific
intent (dolus specialis) on the part of the perpetrators to destroy, in
whole or in part, the group as such. The Court has carefully examined
the criminal proceedings of the ICTY and the findings of its Chambers,
cited above, and observes that none of those convicted were found to
have acted with specific intent (dolus specialis). The killings outlined
above may amount to war crimes and crimes against humanity, but the
Court has no jurisdiction to determine whether this is so. In the exercise
of its jurisdiction under the Genocide Convention, the Court finds that it
has not been established by the Applicant that the killings amounted to
acts of genocide prohibited by the Convention. As to the Applicant’s
contention that the specific intent (dolus specialis) can be inferred from
the overall pattern of acts perpetrated throughout the conflict, examination of this must be reserved until the Court has considered all the other
alleged acts of genocide (violations of Article II, paragraphs (b) to (e))
(see paragraph 370 below).
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280. The Applicant, like the Chamber, refers to a meeting on
7 March 1995 between the Commander of the United Nations Protection
Force (UNPROFOR) and General Mladić, at which the latter expressed
dissatisfaction with the safe area régime and indicated that he might take
military action against the eastern enclaves. He gave assurances however
for the safety of the Bosnian Muslim population of those enclaves. On
the following day, 8 March 1995, President Karadžić issued the Directive for Further Operations 7, also quoted by the Chamber and the
Applicant : “ ‘Planned and well-thought-out combat operations’ were

The Chamber in the Blagojević case mentioned testimony showing that
some “members of the Bratunac Brigade . . . did not consider this report
to be an order. Testimony of other witnesses and documentary evidence
show that the strategy was in fact implemented.” (IT-02-60-T, Trial
Chamber Judgment, 17 January 2005, para. 104 ; footnotes omitted.) The
Applicant sees the “final goal” described here as “an entirely Serbian
Podrinje”, in conformity with the objective of a Serbian region 50 km to
the west of the Drina river identified in an April or a May 1991 meeting
of the political and State leadership of Yugoslavia. The Court observes
that the object stated in the report, like the 1992 Strategic Objectives,
does not envisage the destruction of the Muslims in Srebrenica, but
rather their departure. The Chamber did not give the report any particular significance.

“We must continue to arm, train, discipline, and prepare the
RS Army for the execution of this crucial task — the expulsion of
Muslims from the Srebrenica enclave. There will be no retreat
when it comes to the Srebrenica enclave, we must advance. The
enemy’s life has to be made unbearable and their temporary stay
in the enclave impossible so that they leave en masse as soon as
possible, realising that they cannot survive there.”

While the Respondent raises a question about the number of deaths, it
does not essentially question that account. What it does question is
whether specific intent (dolus specialis) existed and whether the acts
complained of can be attributed to it. It also calls attention to the attacks
carried out by the Bosnian army from within Srebrenica and the fact that
the enclave was never demilitarized. In the Respondent’s view the military action taken by the Bosnian Serbs was in revenge and part of a war
for territory.
279. The Applicant contends that the planning for the final attack on
Srebrenica must have been prepared quite some time before July 1995. It
refers to a report of 4 July 1994 by the commandant of the Bratunac
Brigade. He outlined the “final goal” of the VRS : “an entirely
Serbian Podrinje. The enclaves of Srebrenica, Žepa and Goražde must
be militarily defeated.” The report continued :
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283. On 2 July the Commander of the Drina Corps issued an order for
active combat operations ; its stated objective on the Srebrenica enclave
was to reduce “the enclave to its urban area”. The attack began on 6 July
with rockets exploding near the Dutchbat headquarters in Potočari ; 7
and 8 July were relatively quiet because of poor weather, but the shelling
intensified around 9 July. Srebrenica remained under fire until 11 July
when it fell, with the Dutchbat observation posts having been taken by
the VRS. Contrary to the expectations of the VRS, the Bosnia and
Herzegovina army showed very little resistance (Blagojević, IT-02-60-T,
Trial Chamber Judgment, 17 January 2005, para. 125). The United
Nations Secretary-General’s report quotes an assessment made by United
Nations military observers on the afternoon of 9 July which concluded as
follows :

281. Counsel for the Applicant asked in respect of the first of those
directives “[w]hat could be a more clear-cut definition of the genocidal
intent to destroy on the part of the authorities in Pale ?”. As with
the July 1994 report, the Court observes that the expulsion of the inhabitants would achieve the purpose of the operation. That observation is
supported by the ruling of the Appeals Chamber in the Krstić case that
the directives were “insufficiently clear” to establish specific intent (dolus
specialis) on the part of the members of the Main Staff who issued them.
“Indeed, the Trial Chamber did not even find that those who issued
Directives 7 and 7.1 had genocidal intent, concluding instead that the
genocidal plan crystallized at a later stage.” (IT-98-33-A, Judgment,
19 April 2004, para. 90.)
282. A Netherlands Battalion (Dutchbat) was deployed in the Srebrenica safe area. Within that area in January 1995 it had about 600 personnel. By February and through the spring the VRS was refusing to
allow the return of Dutch soldiers who had gone on leave, causing their
numbers to drop by at least 150, and were restricting the movement of
international convoys of aid and supplies to Srebrenica and to other
enclaves. It was estimated that without new supplies about half of the
population of Srebrenica would be without food after mid-June.

“The separation of the Srebrenica and Žepa enclaves became the
task of the Drina Corps. As a result of this directive, General Ratko Mladić on 31 March 1995 issued Directive for Further
Operations, Operative No. 7/1, which further directive specified the
Drina Corps’ tasks.” (IT-02-60-T, pp. 38-39, para. 106.)

to create ‘an unbearable situation of total insecurity with no hope of
further survival or life for the inhabitants of both enclaves’.” The Blagojević Chamber continues as follows :
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“ ‘the BSA offensive will continue until they achieve their aims.
These aims may even be widening since the United Nations response
has been almost non-existent and the BSA are now in a position to
overrun the enclave if they wish.’ Documents later obtained from
Serb sources appear to suggest that this assessment was correct.
Those documents indicate that the Serb attack on Srebrenica
initially had limited objectives. Only after having advanced with
unexpected ease did the Serbs decide to overrun the entire enclave.
Serb civilian and military officials from the Srebrenica area have
stated the same thing, adding, in the course of discussions with a
United Nations official, that they decided to advance all the way
to Srebrenica town when they assessed that UNPROFOR was not
willing or able to stop them.” (A/54/549, para. 264.)
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284. The Chamber then begins an account of the dreadful aftermath
of the fall of Srebrenica. A Dutchbat Company on 11 July started directing the refugees to the UNPROFOR headquarters in Potočari which was

“As the operation progressed its military object changed from
‘reducing the enclave to the urban area’ [the objective stated in a
Drina Corps order of 2 July] to the taking-over of Srebrenica town
and the enclave as a whole. The Trial Chamber has heard no direct
evidence as to the exact moment the military objective changed. The
evidence does show that President Karadžić was ‘informed of successful combat operations around Srebrenica . . . which enable them
to occupy the very town of Srebrenica’ on 9 July. According to
Miroslav Deronjić, the President of the Executive Board of the Bratunac Municipality, President Karadžić told him on 9 July that there
were two options in relation to the operation, one of which was the
complete take-over of Srebrenica. Later on 9 July, President Karadžić ‘agreed with continuation of operations for the takeover of Srebrenica’. By the morning of 11 July the change of objective of the
‘Krivaja 95’ operation had reached the units in the field ; and by the
middle of the afternoon, the order to enter Srebrenica had reached
the Bratunac Brigade’s IKM in Pribićevac and Colonel Blagojević.
Miroslav Deronjić visited the Bratunac Brigade IKM in Pribićevac
on 11 July. He briefly spoke with Colonel Blagojević about the
Srebrenica operation. According to Miroslav Deronjić, the VRS
had just received the order to enter Srebrenica town.” (IT-02-60-T,
Trial Chamber Judgment, 17 January 2005, para. 130.)

Consistently with that conclusion, the Chamber in the Blagojević case
says this :
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“Immediately following this first deployment of NATO close air
support, the BSA radioed a message to Dutchbat. They threatened

285. On 10 July at 10.45 p.m., according to the Secretary-General’s
1999 Report, the delegate in Belgrade of the Secretary-General’s Special
Representative telephoned the Representative to say that he had seen
President Milošević who had responded that not much should be expected
of him because “the Bosnian Serbs did not listen to him” (A/54/549,
para. 292). At 3 p.m. the next day, the President rang the Special Representative and, according to the same report, “stated that the Dutchbat
soldiers in Serb-held areas had retained their weapons and equipment,
and were free to move about. This was not true.” (Ibid., para. 307.)
About 20 minutes earlier two NATO aircraft had dropped two bombs on
what were thought to be Serb vehicles advancing towards the town from
the south. The Secretary-General’s report gives the VRS reaction :

The Tribunal elaborates on those matters and some efforts made by
Bosnian Serb and Serbian authorities, i.e., the local Municipal Assembly,
the Bratunac Brigade and the Drina Corps, as well as UNHCR, to assist
the Bosnian Muslim refugees (ibid., para. 148).

“The crowd outside the UNPROFOR compound grew by the
thousands during the course of 11 July. By the end of the day, an
estimated 20,000 to 30,000 Bosnian Muslims were in the surrounding area and some 4,000 to 5,000 refugees were in the UNPROFOR
compound.
(b) Conditions in Potočari
The standards of hygiene within Potočari had completely deteriorated. Many of the refugees seeking shelter in the UNPROFOR
headquarters were injured. Medical assistance was given to the extent
possible ; however, there was a dramatic shortage of medical supplies. As a result of the VRS having prevented aid convoys from
getting through during the previous months, there was hardly any
fresh food in the DutchBat headquarters. There was some running
water available outside the compound. From 11 to 13 July 1995
the temperature was very high, reaching 35 degrees centigrade and
this small water supply was insufficient for the 20,000 to 30,000
refugees who were outside the UNPROFOR compound.”
(IT-02-60-T, paras. 146-147.)

considered to be the only safe place for them. Not all the refugees went
towards Potočari ; many of the Bosnian Muslim men took to the woods.
Refugees were soon shelled and shot at by the VRS despite attempts to
find a safe route to Potočari where, to quote the ICTY, chaos reigned :
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to shell the town and the compound where thousands of inhabitants
had begun to gather, and to kill the Dutchbat soldiers being held
hostage, if NATO continued with its use of air power. The Special
Representative of the Secretary-General recalled having received a
telephone call from the Netherlands Minister of Defence at this time,
requesting that the close air support action be discontinued, because
Serb soldiers on the scene were too close to Netherlands troops, and
their safety would be jeopardized. The Special Representative considered that he had no choice but to comply with this request.”
(A/54/549, para. 306.)
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General Mladić also stated that he would provide the vehicles
to transport the Bosnian Muslims out of Potočari. The Bosnian

“ ‘Number one, you need to lay down your weapons and I guarantee that all those who lay down their weapon will live. I give you
my word, as a man and a General, that I will use my influence to
help the innocent Muslim population which is not the target of the
combat operations carried out by the VRS . . . In order to make a
decision as a man and a Commander, I need to have a clear position
of the representatives of your people on whether you want to
survive . . . stay or vanish. I am prepared to receive here tomorrow
at 10 a.m. hrs. a delegation of officials from the Muslim side with
whom I can discuss the salvation of your people from . . . the former
enclave of Srebrenica . . . Nesib [a Muslim representative], the future
of your people is in your hands, not only in this territory . . . Bring
the people who can secure the surrender of weapons and save your
people from destruction.’
The Trial Chamber finds, based on General Mladić’s comments,
that he was unaware that the Bosnian Muslim men had left the
Srebrenica enclave in the column.

286. The Trial Chamber in the Blagojević case recorded that on 11 July
at 8 p.m. there was a meeting between a Dutch colonel and General Mladić and others. The former said that he had come to negotiate
the withdrawal of the refugees and to ask for food and medicine for
them. He sought assurances that the Bosnian Muslim population and
Dutchbat would be allowed to withdraw from the area. General Mladić
said that the civilian population was not the target of his actions and the
goal of the meeting was to work out an arrangement. He then said “‘you
can all leave, all stay, or all die here’ . . . ‘we can work out an agreement
for all this to stop and for the issues of the civilian population, your soldiers and the Muslim military to be resolved in a peaceful way’” (Blagojević, IT-02-60-T, Trial Chamber Judgment, 17 January 2005, paras. 150152). Later that night at a meeting beginning at 11 p.m., attended by a
representative of the Bosnian Muslim community, General Mladić said :
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Muslim and Bosnian Serb sides were not on equal terms and Nesib
Mandžić felt his presence was only required to put up a front
for the international public. Nesib Mandžić felt intimidated by
General Mladić. There was no indication that anything would
happen the next day.” (IT-02-60-T, paras. 156-158.)
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The third Hotel Fontana meeting ended with an agreement that
the VRS would transport the Bosnian Muslim civilian population
out of the enclave to ARBiH-held territory, with the assistance of
UNPROFOR to ensure that the transportation was carried out in a
humane manner.” (Ibid., paras. 160-161.)

“After the Bosnian Muslim representatives had introduced themselves, General Mladić stated :
‘I want to help you, but I want absolute co-operation from
the civilian population because your army has been defeated.
There is no need for your people to get killed, your husband,
your brothers or your neighbours . . . As I told this gentleman last night, you can either survive or disappear. For your
survival, I demand that all your armed men, even those who
committed crimes, and many did, against our people, surrender their weapons to the VRS . . . You can choose to stay or
you can choose to leave. If you wish to leave, you can go anywhere you like. When the weapons have been surrendered
every individual will go where they say they want to go.
The only thing is to provide the needed gasoline. You can
pay for it if you have the means. If you can’t pay for it,
UNPROFOR should bring four or five tanker trucks
to fill up trucks . . .’
Čamila Omanović [one of the Muslim representatives] interpreted
this to mean that if the Bosnian Muslim population left they would
be saved, but that if they stayed they would die. General Mladić did
not give a clear answer in relation to whether a safe transport of the
civilian population out of the enclave would be carried out. General Mladić stated that the male Bosnian Muslim population from
the age of 16 to 65 would be screened for the presence of war criminals. He indicated that after this screening, the men would be returned
to the enclave. This was the first time that the separation of men
from the rest of the population was mentioned. The Bosnian Muslim
representatives had the impression that ‘everything had been prepared in advance, that there was a team of people working together
in an organized manner’ and that ‘Mladić was the chief organizer.’

287. A third meeting was held the next morning, 12 July. The Tribunal
in the Blagojević case gives this account :
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291. The Court is fully persuaded that both killings within the terms of
Article II (a) of the Convention, and acts causing serious bodily or men-

289. Mention should also be made of the activities of certain paramilitary units, the “Red Berets” and the “Scorpions”, who are alleged by the
Applicant to have participated in the events in and around Srebrenica.
The Court was presented with certain documents by the Applicant, which
were said to show that the “Scorpions” were indeed sent to the Trnovo
area near Srebrenica and remained there through the relevant time period.
The Respondent cast some doubt on the authenticity of these documents
(which were copies of intercepts, but not originals) without ever formally
denying their authenticity. There was no denial of the fact of the relocation of the “Scorpions” to Trnovo. The Applicant during the oral
proceedings presented video material showing the execution by paramilitaries of six Bosnian Muslims, in Trnovo, in July 1995.
290. The Trial Chambers in the Krstić and Blagojević cases both
found that Bosnian Serb forces killed over 7,000 Bosnian Muslim men
following the takeover of Srebrenica in July 1995 (Krstić, IT-98-33-T,
Judgment, 2 August 2001, paras. 426-427 and Blagojević, IT-02-60-T,
Judgment, 17 January 2005, para. 643). Accordingly they found that the
actus reus of killings in Article II (a) of the Convention was satisfied.
Both also found that actions of Bosnian Serb forces also satisfied
the actus reus of causing serious bodily or mental harm, as defined in
Article II (b) of the Convention — both to those who where about to
be executed, and to the others who were separated from them in respect
of their forced displacement and the loss suffered by survivors among
them (Krstić, ibid., para. 543, and Blagojević, ibid., paras. 644-654).

288. The VRS and MUP of the Republika Srpska from 12 July separated men aged 16 to approximately 60 or 70 from their families. The
Bosnian Muslim men were directed to various locations but most were
sent to a particular house (“The White House”) near the UNPROFOR
headquarters in Potočari, where they were interrogated. During the afternoon of 12 July a large number of buses and other vehicles arrived in
Potočari including some from Serbia. Only women, children and the
elderly were allowed to board the buses bound for territory held by the
Bosnia and Herzegovina military. Dutchbat vehicles escorted convoys to
begin with, but the VRS stopped that and soon after stole 16-18 Dutchbat jeeps, as well as around 100 small arms, making further escorts
impossible. Many of the Bosnian Muslim men from Srebrenica and its
surroundings including those who had attempted to flee through the
woods were detained and killed.

The Court notes that the accounts of the statements made at the meetings
come from transcripts of contemporary video recordings.
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The Trial Chamber is unable to determine the precise date on
which the decision to kill all the military aged men was taken.
Hence, it cannot find that the killings committed in Potočari on 12
and 13 July 1995 formed part of the plan to kill all the military aged
men. Nevertheless, the Trial Chamber is confident that the mass
executions and other killings committed from 13 July onwards were
part of this plan.” (Ibid., paras. 572-573 ; see also paras. 591-598.)

“Evidence presented in this case has shown that the killings
were planned : the number and nature of the forces involved, the
standardized coded language used by the units in communicating
information about the killings, the scale of the executions, the
invariability of the killing methods applied, indicate that a decision
was made to kill all the Bosnian Muslim military aged men.

292. The issue of intent has been illuminated by the Krstić Trial
Chamber. In its findings, it was convinced of the existence of intent by
the evidence placed before it. Under the heading “A Plan to Execute the
Bosnian Muslim Men of Srebrenica”, the Chamber “finds that, following
the takeover of Srebrenica in July 1995, the Bosnian Serbs devised and
implemented a plan to execute as many as possible of the military aged
Bosnian Muslim men present in the enclave” (IT-98-33-T, Judgment,
2 August 2001, para. 87). All the executions, the Chamber decided,
“systematically targeted Bosnian Muslim men of military age, regardless
of whether they were civilians or soldiers” (ibid., para. 546). While “[t]he
VRS may have initially considered only targeting military men for
execution, . . . [the] evidence shows, however, that a decision was taken,
at some point, to capture and kill all the Bosnian Muslim men indiscriminately. No effort was made to distinguish the soldiers from the civilians.”
(Ibid., para. 547.) Under the heading “Intent to Destroy”, the Chamber
reviewed the Parties’ submissions and the documents, concluding that it
would “adhere to the characterization of genocide which encompass[es]
only acts committed with the goal of destroying all or part of a group”
(ibid., para. 571 ; original emphasis). The acts of genocide need not be
premeditated and the intent may become the goal later in an operation
(ibid., para. 572).

tal harm within the terms of Article II (b) thereof occurred during the
Srebrenica massacre. Three further aspects of the ICTY decisions relating
to Srebrenica require closer examination — the specific intent (dolus specialis), the date by which the intent was formed, and the definition of the
“group” in terms of Article II. A fourth issue which was not directly
before the ICTY but which this Court must address is the involvement, if
any, of the Respondent in the actions.
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In concluding that some members of the VRS Main Staff intended
to destroy the Bosnian Muslims of Srebrenica, the Trial Chamber

“The gravity of genocide is reflected in the stringent requirements
which must be satisfied before this conviction is imposed. These
requirements — the demanding proof of specific intent and the
showing that the group was targeted for destruction in its entirety or
in substantial part — guard against a danger that convictions for
this crime will be imposed lightly. Where these requirements are
satisfied, however, the law must not shy away from referring to the
crime committed by its proper name. By seeking to eliminate a part
of the Bosnian Muslims, the Bosnian Serb forces committed genocide. They targeted for extinction the forty thousand Bosnian Muslims living in Srebrenica, a group which was emblematic of the Bosnian Muslims in general. They stripped all the male Muslim prisoners,
military and civilian, elderly and young, of their personal belongings
and identification, and deliberately and methodically killed them
solely on the basis of their identity. The Bosnian Serb forces were
aware, when they embarked on this genocidal venture, that the harm
they caused would continue to plague the Bosnian Muslims. The
Appeals Chamber states unequivocally that the law condemns, in
appropriate terms, the deep and lasting injury inflicted, and calls the
massacre at Srebrenica by its proper name : genocide. Those responsible will bear this stigma, and it will serve as a warning to those who
may in future contemplate the commission of such a heinous act.

293. The Court has already quoted (paragraph 281) the passage from
the Judgment of the Appeals Chamber in the Krstić case rejecting the
Prosecutor’s attempted reliance on the Directives given earlier in July,
and it would recall the evidence about the VRS’s change of plan in the
course of the operation in relation to the complete takeover of the
enclave. The Appeals Chamber also rejected the appeal by General Krstić
against the finding that genocide occurred in Srebrenica. It held that the
Trial Chamber was entitled to conclude that the destruction of such a
sizeable number of men, one fifth of the overall Srebrenica community,
“‘would inevitably result in the physical disappearance of the Bosnian
Muslim population at Srebrenica’” (IT-98-33-A, Appeals Chamber Judgment, 19 April 2004, paras. 28-33) ; and the Trial Chamber, as the best
assessor of the evidence presented at trial, was entitled to conclude that
the evidence of the transfer of the women and children supported its finding that some members of the VRS Main Staff intended to destroy the
Bosnian Muslims in Srebrenica. The Appeals Chamber concluded this
part of its Judgment as follows :
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did not depart from the legal requirements for genocide. The Defence
appeal on this issue is dismissed.” (Ibid., paras. 37-38.)
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295. The Court’s conclusion, fortified by the Judgments of the Trial
Chambers in the Krstić and Blagojević cases, is that the necessary intent
was not established until after the change in the military objective and
after the takeover of Srebrenica, on about 12 or 13 July. This may be
significant for the application of the obligations of the Respondent under

“The Trial Chamber has no doubt that all these acts constituted a
single operation executed with the intent to destroy the Bosnian
Muslim population of Srebrenica. The Trial Chamber finds that the
Bosnian Serb forces not only knew that the combination of the killings of the men with the forcible transfer of the women, children and
elderly, would inevitably result in the physical disappearance of the
Bosnian Muslim population of Srebrenica, but clearly intended through these acts to physically destroy this group.” (Ibid.,
para. 677.) (See similarly all but the first item in the list in paragraph 786.)

The Chamber immediately goes on to refer only to the events — the
massacres and the forcible transfer of the women and children — after
the fall of Srebrenica, that is sometime after the change of military objective on 9 or 10 July. The conclusion on intent is similarly focused :

“The Trial Chamber is convinced that the criminal acts committed
by the Bosnian Serb forces were all parts of one single scheme to
commit genocide of the Bosnian Muslims of Srebrenica, as reflected
in the ‘Krivaja 95 operation’, the ultimate objective of which was to
eliminate the enclave and, therefore, the Bosnian Muslim community living there.” (Blagojević, IT-02-60-T, Judgment, 17 January 2005, para. 674.)

294. On one view, taken by the Applicant, the Blagojević Trial Chamber decided that the specific intent (dolus specialis) was formed earlier
than 12 or 13 July, the time chosen by the Krstić Chamber. The Court
has already called attention to that Chamber’s statement that at some
point (it could not determine “the exact moment”) the military objective
in Srebrenica changed, from “reducing the enclave to the urban area”
(stated in a Drina Corps order of 2 July 1995 referred to at times as the
“Krivaja 95 operation”) to taking over Srebrenica town and the enclave
as a whole. Later in the Judgment, under the heading “Findings : was
genocide committed ?”, the Chamber refers to the 2 July document :
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The Court sees no reason to disagree with the concordant findings of the
Trial Chamber and the Appeals Chamber.
297. The Court concludes that the acts committed at Srebrenica falling
within Article II (a) and (b) of the Convention were committed with the
specific intent to destroy in part the group of the Muslims of Bosnia and
Herzegovina as such ; and accordingly that these were acts of genocide,
committed by members of the VRS in and around Srebrenica from about
13 July 1995.

“In this case, having identified the protected group as the national
group of Bosnian Muslims, the Trial Chamber concluded that the
part the VRS Main Staff and Radislav Krstić targeted was the
Bosnian Muslims of Srebrenica, or the Bosnian Muslims of Eastern
Bosnia. This conclusion comports with the guidelines outlined above.
The size of the Bosnian Muslim population in Srebrenica prior to its
capture by the VRS forces in 1995 amounted to approximately forty
thousand people. This represented not only the Muslim inhabitants
of the Srebrenica municipality but also many Muslim refugees from
the surrounding region. Although this population constituted only a
small percentage of the overall Muslim population of Bosnia and
Herzegovina at the time, the importance of the Muslim community
of Srebrenica is not captured solely by its size.” (IT-98-33-A, Judgment, 19 April 2004, para. 15 ; footnotes omitted.)

296. The Court now turns to the requirement of Article II that there
must be the intent to destroy a protected “group” in whole or in part. It
recalls its earlier statement of the law and in particular the three elements
there discussed : substantiality (the primary requirement), relevant geographic factors and the associated opportunity available to the perpetrators, and emblematic or qualitative factors (paragraphs 197-201).
Next, the Court recalls the assessment it made earlier in the Judgment
of the persuasiveness of the ICTY’s findings of facts and its evaluation of
them (paragraph 223). Against that background it turns to the findings
in the Krstić case (IT-98-33-T, Trial Chamber Judgment, 2 August
2001, paras. 551-599 and IT-98-33-A, Appeals Chamber Judgment,
19 April 2004, paras. 6-22), in which the Appeals Chamber endorsed the
findings of the Trial Chamber in the following terms.

the Convention (paragraph 423 below). The Court has no reason to
depart from the Tribunal’s determination that the necessary specific
intent (dolus specialis) was established and that it was not established
until that time.
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301. The Court notes furthermore that Security Council and General
Assembly resolutions contemporary with the facts are explicit in referring

“ ‘Causing serious bodily and mental harm’ in subparagraph (b)
[of Article 4 (2) of the Statute of the ICTY] is understood to mean,
inter alia, acts of torture, inhumane or degrading treatment, sexual
violence including rape, interrogations combined with beatings,
threats of death, and harm that damages health or causes disfigurement or injury. The harm inflicted need not be permanent and irremediable.” (IT-97-24-T, Trial Chamber Judgment, 31 July 2003,
para. 516.)

The ICTY, in its Judgment of 31 July 2003 in the Stakić case, recognized
that :

“Indeed, rape and sexual violence certainly constitute infliction of
serious bodily and mental harm on the victims and are even, according to the Chamber, one of the worst ways of inflicting harm on the
victim as he or she suffers both bodily and mental harm.” (ICTR96-4-T, Trial Chamber Judgment, 2 September 1998, para. 731.)

298. The Applicant contends that besides the massive killings, systematic serious harm was caused to the non-Serb population of Bosnia and
Herzegovina. The Applicant includes the practice of terrorizing the nonSerb population, the infliction of pain and the administration of torture
as well as the practice of systematic humiliation into this category of acts
of genocide. Further, the Applicant puts a particular emphasis on the
issue of systematic rapes of Muslim women, perpetrated as part of genocide against the Muslims in Bosnia during the conflict.
299. The Respondent does not dispute that, as a matter of legal qualification, the crime of rape may constitute an act of genocide, causing
serious bodily or mental harm. It disputes, however, that the rapes in the
territory of Bosnia and Herzegovina were part of a genocide perpetrated
therein. The Respondent, relying on the Report of the Commission of
Experts, maintains that the rapes and acts of sexual violence committed
during the conflict, were not part of genocide, but were committed on all
sides of the conflict, without any specific intent (dolus specialis).
300. The Court notes that there is no dispute between the Parties that
rapes and sexual violence could constitute acts of genocide, if accompanied by a specific intent to destroy the protected group. It notes also that
the ICTR, in its Judgment of 2 September 1998 in the Akayesu case,
addressed the issue of acts of rape and sexual violence as acts of genocide
in the following terms :

(6) Article II (b) : Causing Serious Bodily or Mental Harm to Members
of the Protected Group
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The Security Council further referred to a “persistent and systematic
campaign of terror” in Banja Luka, Bijeljina and other areas under the
control of Bosnian Serb forces (Security Council resolution 941 (1994),
Preamble, para. 4). It also expressed concern at reports of mass murder,
unlawful detention and forced labour, rape and deportation of civilians
in Banja Luka and Sanski Most (Security Council resolution 1019 (1995),
Preamble, para. 2).
303. The General Assembly also condemned specific violations including torture, beatings, rape, disappearances, destruction of houses, and
other acts or threats of violence aimed at forcing individuals to leave
their homes (General Assembly resolution 47/147 (1992), para. 4 ; see
also General Assembly resolution 49/10 (1994), Preamble, para. 14, and
General Assembly resolution 50/193 (1995), para. 2).

“in the strongest possible terms the violations of international
humanitarian law and of human rights by Bosnian Serb and paramilitary forces in the areas of Srebrenica, Žepa, Banja Luka and
Sanski Most as described in the report of the Secretary-General of
27 November 1995 and showing a consistent pattern of summary
executions, rape, mass expulsions, arbitrary detentions, forced labour
and large-scale disappearances” (para. 2).

302. Several Security Council resolutions expressed alarm at the
“massive, organised and systematic detention and rape of women”, in particular Muslim women in Bosnia and Herzegovina (Security Council
resolutions 798 (1992), Preamble, para. 2 ; resolution 820 (1993),
para. 6 ; 827 (1993), Preamble, para. 3). In terms of other kinds of
serious harm, Security Council resolution 1034 (1995) condemned

“Appalled at the recurring and substantiated reports of widespread rape and abuse of women and children in the areas of armed
conflict in the former Yugoslavia, in particular its systematic use
against the Muslim women and children in Bosnia and Herzegovina
by Serbian forces” (Preamble, para. 4).

to sexual violence. These resolutions were in turn based on reports before
the General Assembly and the Security Council, such as the Reports of
the Secretary-General, the Commission of Experts, the Special Rapporteur for Human Rights, Tadeusz Mazowiecki, and various United Nations
agencies in the field. The General Assembly stressed the “extraordinary
suffering of the victims of rape and sexual violence” (General Assembly
resolution 48/143 (1993), Preamble ; General Assembly resolution 50/192
(1995), para. 8). In resolution 48/143 (1993), the General Assembly
declared it was :
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310. The ICTY Trial Chamber in its Kunarac Judgment of 22 February 2001, described the statements of several witnesses as to the poor
and brutal living conditions in Foča KP Dom. These seem to confirm that
the Muslim men and women from Foča, Gacko and Kalinovik municipalities were arrested, rounded up, separated from each other, and
imprisoned or detained at several detention centres like the Foča KP
131
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“Those running the center instilled fear in the Muslim prisoners
by selecting certain prisoners for beatings. From his window in
Room 13, the witness saw prisoners regularly being taken to a building where beatings were conducted. This building was close enough
for him to hear the screams of those who were being beaten.” (Dispatch of the United States Department of State, 19 April 1993,
No. 16, p. 262.)

(iii) Foča Kazneno-Popravní Dom camp
309. With regard to the Foča Kazneno-Popravní Dom camp, the
Applicant asserts that beatings, rapes of women and torture were perpetrated. The Applicant bases these allegations mainly on the Report of
the Commission of Experts and the United States State Department
Dispatch. The Commission of Experts based its findings on information
provided by a Helsinki Watch Report. A witness claimed that some
prisoners were beaten in Foča KP Dom (Report of the Commission of
Experts, Vol. IV, pp. 128-132) ; similar accounts are contained in the
United States State Department Dispatch. One witness stated that

(ii) Sušica camp
308. According to the Applicant, rapes and physical assaults were also
perpetrated at Sušica camp ; it pointed out that in the proceedings before
the ICTY, in the “Rule 61 Review of the Indictment” and the Sentencing
Judgment, in the Nikolić case, the accused admitted that many Muslim
women were raped and subjected to degrading physical and verbal abuse
in the camp and at locations outside of it (Nikolić, IT-94-2-T, Sentencing
Judgment, 18 December 2003, paras. 87-90), and that several men were
tortured in that same camp.

above (paragraph 256), however, the periodic Report of Special Rapporteur Mazowiecki of 17 November 1992 stated that “[t]he prisoners
. . . appeared to be in good health” (p. 13) ; but according to the Applicant,
Mazowiecki was shown a “model” camp and therefore his impression
was inaccurate. The United States Department of State Dispatch of
19 April 1993 (Vol. 4, No. 16), alleges that in Batković camp, prisoners
were frequently beaten and mistreated. In particular, the Dispatch
records two witness statements according to which “[o]n several occasions, they and other prisoners were forced to remove their clothes and
perform sex acts on each other and on some guards”.
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(c) Camps
(i) Batković camp
307. The Applicant further claims that in Batković camp, prisoners
were frequently beaten and mistreated. The Report of the Commission of
Experts gives an account of a witness statement according to which
“prisoners were forced to perform sexual acts with each other, and sometimes with guards”. The Report continues : “Reports of the frequency
of beatings vary from daily beatings to beatings 10 times each day.”
(Report of the Commission of Experts, Vol. IV, Ann. VIII, p. 62,
para. 469.) Individual witness accounts reported by the Commission of
Experts (Report of the Commission of Experts, Vol. IV, Ann. VIII,
pp. 62-63, and Ann. X, p. 9) provide second-hand testimony that beatings
occurred and prisoners lived in terrible conditions. As already noted

(b) Foča
306. Further acts causing serious bodily and mental harm were perpetrated in the municipality of Foča. The Applicant, relying on the
Judgment in the Kunarac et al. case (IT-96-23-T and IT-96-23/1-T,
Trial Chamber Judgment, 22 February 2001, paras. 574 and 592), claims,
in particular, that many women were raped repeatedly by Bosnian Serb
soldiers or policemen in the city of Foča.

Drina River Valley
(a) Zvornik
305. As regards the area of the Drina River Valley, the Applicant has
stressed the perpetration of acts and abuses causing serious bodily or
mental harm in the events at Zvornik. In particular, the Court has been
presented with a report on events at Zvornik which is based on eyewitness accounts and extensive research (Hannes Tretter et al., “ ‘Ethnic
cleansing’ Operations in the Northeast Bosnian-City of Zvornik
from April through June 1992”, Ludwig Boltzmann Institute of Human
Rights (1994), p. 48). The report of the Ludwig Boltzmann Institute gives
account of a policy of terrorization, forced relocation, torture, rape
during the takeover of Zvornik in April-June 1992. The Report of the
Commission of Experts received 35 reports of rape in the area of
Zvornik in May 1992 (Vol. V, Ann. IX, p. 54).

304. The Court will now examine the specific allegations of the
Applicant under this heading, in relation to the various areas and camps
identified as having been the scene of acts causing “bodily or mental
harm” within the meaning of the Convention. As regards the events
of Srebrenica, the Court has already found it to be established that
such acts were committed (paragraph 291 above).
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“On 14 June 1992 both villages were attacked. In the morning the
approaching sound of shots was heard by the inhabitants of Sivci
and soon after Serb tanks and Serb soldiers entered the village . . .
There they were made to run along that road, hands clasped behind
their heads, to a collecting point in the yard of one of the houses. On
the way there they were repeatedly made to stop, lie down on the
road and be beaten and kicked by soldiers as they lay there, before
being made to get up again and run some distance further, where the
whole performance would be repeated . . . In all some 350 men,
mainly Muslims but including a few Croats, were treated in this way
in Sivci.
On arrival at the collecting point, beaten and in many cases
covered with blood, some men were called out and questioned
about others, and were threatened and beaten again. Soon buses
arrived, five in all, and the men were made to run to them, hands
again behind the head, and to crowd on to them. They were then
taken to the Keraterm camp.
The experience of the inhabitants of the smaller village of Jaskići,
which contained only 11 houses, on 14 June 1992 was somewhat
similar but accompanied by the killing of villagers. Like Sivci, Jaskići had received refugees after the attack on Kozarac but by
14 June 1992 many of those refugees had left for other villages. In
the afternoon of 14 June 1992 gunfire was heard and Serb soldiers
arrived in Jaskići and ordered men out of their homes and onto the
village street, their hands clasped behind their heads ; there they were
made to lie down and were severely beaten.” (IT-94-1-T, Judgment,
7 May 1997, paras. 346-348.)

311. Most of the allegations of abuses said by the Applicant to have
occurred in Prijedor have been examined in the section of the present
Judgment concerning the camps situated in Prijedor. However, the Report
of the Commission of Experts refers to a family of nine found dead in
Stara Rijeka in Prijedor, who had obviously been tortured (Vol. V,
Ann. X, p. 41). The Trial Chamber of the ICTY, in its Judgment in the
Tadić case made the following factual finding as to an attack on two
villages in the Kozarac area, Jaskići and Sivci :

(a) Municipality

Prijedor

Dom where some of them were killed, raped or severely beaten (Kunarac
et al, IT-96-23-T and IT-96-23/1-T, Trial Chamber Judgment, 22 February 2001).
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“At Keraterm camp, detainees were beaten on arrival . . . Beatings
were carried out with wooden clubs, baseball bats, electric cables
and police batons . . .

313. The Applicant also pointed to evidence of beatings and rapes at
Keraterm camp. Several witness accounts are reported in the Report of
the Commission of Experts (Vol. IV, Ann. VIII, pp. 225, 231, 233, 238)
and corroborated by witness accounts reported by the Permanent Mission of Austria to the United Nations and Helsinki Watch. The attention
of the Court has been drawn to several judgments of the ICTY which
also document the severe physical abuses, rapes and sexual violence that
occurred at this camp. The Trial Judgment of 1 September 2004 in the
Brdanin case found that :

(ii) Keraterm camp

312. As noted above in connection with the killings (paragraph 262),
the Applicant has been able to present abundant and persuasive evidence
of physical abuses causing serious bodily harm in Omarska camp. The
Report of the Commission of Experts contains witness accounts regarding the “white house” used for physical abuses, rapes, torture and, occasionally, killings, and the “red house” used for killings (Vol. IV, Ann. VIII,
pp. 207-222). Those accounts of the sadistic methods of killing are corroborated by United States submissions to the Secretary-General. The
most persuasive and reliable source of evidence may be taken to be the
factual part of the Opinion and Judgment of the ICTY in the Tadić case
(IT-94-1-T, Trial Chamber Judgment, 7 May 1997). Relying on the statements of 30 witnesses, the Tadić Trial Judgment made findings as to
interrogations, beatings, rapes, as well as the torture and humiliation of
Muslim prisoners in Omarska camp (in particular : ibid., paras. 155-158,
163-167). The Trial Chamber was satisfied beyond reasonable doubt of
the fact that several victims were mistreated and beaten by Tadić and suffered permanent harm, and that he had compelled one prisoner to sexually mutilate another (ibid., paras. 194-206). Findings of mistreatment,
torture, rape and sexual violence at Omarska camp were also made by
the ICTY in other cases ; in particular, the Trial Judgment of 2 November 2001 in the Kvočka et al. case (IT-98-30/1-T, Trial Chamber Judgment, paras. 21-50, and 98-108) — upheld on appeal, the Trial Judgment
of 1 September 2004 in the Brdanin case (IT-99-36-T, Trial Chamber
Judgment, paras. 515-517) and the Trial Judgment of 31 July 2003 in the
Stakić case (IT-97-24-T, Trial Chamber Judgment, paras. 229-336).

(i) Omarska camp

(b) Camps
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In some cases the beatings were so severe as to result in serious
injury and death. Beatings and humiliation were often administered
in front of other detainees. Female detainees were raped in Keraterm
camp.” (IT-99-36-T, Trial Chamber Judgment, paras. 851-852.)
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“although the scale of the abuse at the Trnopolje camp was less than
that in the Omarska camp, mistreatment was commonplace. The

314. The Court has furthermore been presented with evidence that
beatings and rapes occurred at Trnopolje camp. The rape of 30-40
prisoners on 6 June 1992 is reported by both the Report of the Commission of Experts (Vol. IV, Ann. VIII, pp. 251-253) and a publication of the
United States State Department. In the Tadić case the Trial Chamber of
the ICTY concluded that at Trnopolje camp beatings occurred and that
“[b]ecause this camp housed the largest number of women and girls, there
were more rapes at this camp than at any other” (IT-94-1-T, Judgment,
7 May 1997, paras. 172-177 (para. 175)). These findings concerning beatings and rapes are corroborated by other Judgments of the ICTY, such
as the Trial Judgment in the Stakić case where it found that,

(iii) Trnopolje camp

In the Trial Judgment in the Kvočka et al. case, the Chamber held that,
in addition to the “dreadful” general conditions of life, detainees at Keraterm camp were “mercilessly beaten” and “women were raped” (IT-9830/1-T, Trial Chamber Judgment, 2 November 2001, para. 114).

The Chamber also found that there was convincing evidence of further
beatings and rape perpetrated in Keraterm camp (ibid., paras. 238-241).

“the detainees at the Keraterm camp were subjected to terrible
abuse. The evidence demonstrates that many of the detainees at the
Keraterm camp were beaten on a daily basis. Up until the middle of
July, most of the beatings happened at night. After the detainees
from Brdo arrived, around 20 July 1992, there were ‘no rules’, with
beatings committed both day and night. Guards and others who
entered the camp, including some in military uniforms carried out
the beatings. There were no beatings in the rooms since the guards
did not enter the rooms — people were generally called out day
and night for beatings.” (IT-97-24-T, Trial Chamber Judgment,
para. 237.)

The Trial Chamber in its Judgment of 31 July 2003 in the Stakić case
found that
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Serb soldiers used baseball bats, iron bars, rifle butts and their hands
and feet or whatever they had at their disposal to beat the detainees.
Individuals were who taken out for questioning would often return
bruised or injured” (IT-97-24-T, Trial Chamber Judgment, 31 July
2003, para. 242) ;
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316. The Applicant refers to the Report of the Commission of Experts,
which contains reports that the Manjača camp held a limited number of
women and that during their stay they were “raped repeatedly”. Muslim
male prisoners were also forced to rape female prisoners (Report of the
Commission of Experts, Vol. IV, Annex VIII, pp. 53-54). The Respondent points out that the Brdanin Trial Judgment found no evidence had
been presented that detainees were subjected to “acts of sexual degradation” in Manjača.

“at the Manjaca camp, they were beaten with clubs, cables, bats, or
other similar items by the military police. The men were placed in
small, bare stables, which were overcrowded and contained no toilet
facilities. While at the camp, the detainees received inadequate food
and water. Their heads were shaved, and they were severely beaten
during interrogations.” (IT-02-54-T, Decision on Motion for Judgment of Acquittal, 16 June 2004, para. 178.)

315. With regard to the Manjača camp in Banja Luka, the Applicant
alleges that beatings, torture and rapes were occurring at this camp. The
Applicant relies mainly on the witnesses cited in the Report of the Commission of Experts (Vol. IV, Ann. VIII, pp. 50-54). This evidence is corroborated by the testimony of a former prisoner at the Joint Hearing
before the Select Committee on Intelligence in the United States Senate
on 9 August 1995, and a witness account reported in the Memorial of the
Applicant (United States State Department Dispatch, 2 November 1992,
p. 806). The Trial Chamber, in its Decision on Motion for Judgment of
Acquittal of 16 June 2004, in the Milošević case reproduced the statement
of a witness who testified that,

Manjača camp

Banja Luka

and that, having heard the witness statement of a victim, it was satisfied
beyond reasonable doubt “that rapes did occur in the Trnopolje camp”
(ibid., para. 244). Similar conclusions were drawn in the Judgment of
the Trial Chamber in the Brdanin case (IT-99-36-T, 1 September 2004,
paras. 513-514 and 854-857).
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*

*

319. Having carefully examined the evidence presented before it, and
taken note of that presented to the ICTY, the Court considers that it has
been established by fully conclusive evidence that members of the protected group were systematically victims of massive mistreatment, beatings, rape and torture causing serious bodily and mental harm, during
the conflict and, in particular, in the detention camps. The requirements
of the material element, as defined by Article II (b) of the Convention
are thus fulfilled. The Court finds, however, on the basis of the evidence
before it, that it has not been conclusively established that those atrocities, although they too may amount to war crimes and crimes against
humanity, were committed with the specific intent (dolus specialis) to
destroy the protected group, in whole or in part, required for a finding
that genocide has been perpetrated.

*

318. The Respondent does not deny that the camps in Bosnia and
Herzegovina were “in breach of humanitarian law and, in most cases, in
breach of the law of war”, but argues that the conditions in all the camps
were not of the kind described by the Applicant. It stated that all that
had been demonstrated was “the existence of serious crimes, committed
in a particularly complex situation, in a civil and fratricidal war”, but not
the requisite specific intent (dolus specialis).

317. The Applicant alleges that torture, rape and beatings occurred at
Luka camp (Brčko). The Report of the Commission of Experts contains
multiple witness accounts, including the evidence of a local guard forced
into committing rape (Vol. IV, Ann. VIII, pp. 93-97). The account of the
rapes is corroborated by multiple sources (United States State Department Dispatch, 19 April 1993). The Court notes in particular the findings
of the ICTY Trial Chamber in the Češić case, with regard to acts perpetrated in the Luka camp. In his plea agreement the accused admitted
several grave incidents, such as beatings and compelling two Muslim
brothers to perform sexual acts with each other (IT-95-10/1-S, Sentencing
Judgment, 11 March 2004, paras. 8-17). These findings are corroborated
by witness statements and the guilty plea in the Jelisić case.

Luka camp

Brčko
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323. The principal incident referred to by the Applicant in this regard
is the siege of Sarajevo by Bosnian Serb forces. Armed conflict broke out
in Sarajevo at the beginning of April 1992 following the recognition by
the European Community of Bosnia and Herzegovina as an independent
State. The Commission of Experts estimated that, between the beginning
of April 1992 and 28 February 1994, in addition to those killed or missing in the city (paragraph 247 above), 56,000 persons had been wounded
(Report of the Commission of Experts, Vol. II, Ann. VI, p. 8). It was
further estimated that, “over the course of the siege, the city [was] hit
by an average of approximately 329 shell impacts per day, with a high
of 3,777 shell impacts on 22 July 1993” (ibid.). In his report of
28 August 1992, the Special Rapporteur observed that :

Alleged encirclement, shelling and starvation

322. The Court will examine in turn the evidence concerning the three
sets of claims made by the Applicant : encirclement, shelling and starvation ; deportation and expulsion ; destruction of historical, religious and
cultural property. It will also go on to consider the evidence presented
regarding the conditions of life in the detention camps already extensively
referred to above (paragraphs 252-256, 262-273, 307-310 and 312-318).

320. Article II (c) of the Genocide Convention concerns the deliberate
infliction on the group of conditions of life calculated to bring about its
physical destruction in whole or in part. Under this heading, the Applicant
first points to an alleged policy by the Bosnian Serb forces to encircle
civilians of the protected group in villages, towns or entire regions and to
subsequently shell those areas and cut off all supplies in order to starve
the population. Secondly, the Applicant claims that Bosnian Serb forces
attempted to deport and expel the protected group from the areas which
those forces occupied. Finally, the Applicant alleges that Bosnian Serb
forces attempted to eradicate all traces of the culture of the protected group
through the destruction of historical, religious and cultural property.
321. The Respondent argues that the events referred to by the Applicant took place in a context of war which affected the entire population,
whatever its origin. In its view, “it is obvious that in any armed conflict
the conditions of life of the civilian population deteriorate”. The Respondent considers that, taking into account the civil war in Bosnia and
Herzegovina which generated inhuman conditions of life for the entire
population in the territory of that State, “it is impossible to speak of the
deliberate infliction on the Muslim group alone or the non-Serb group
alone of conditions of life calculated to bring about its destruction”.

(7) Article II (c) : Deliberately Inflicting on the Group Conditions of Life
Calculated to Bring about Its Physical Destruction in Whole or in Part

176

442

“The city is shelled on a regular basis . . . Snipers shoot innocent
civilians . . .
The civilian population lives in a constant state of anxiety, leaving
their homes or shelters only when necessary . . . The public systems
for distribution of electrical power and water no longer function.
Food and other basic necessities are scarce, and depend on the airlift
organized by UNHCR and protected by UNPROFOR.” (Report of
28 August 1992, paras. 17-18.)
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“[a]ll sides are guilty of the use of military force against civilian
populations and relief operations in Sarajevo. However, one cannot
lose sight of the fact that the main responsibility lies with the [Bosnian Serb] forces, since it is they who have adopted the tactic of laying siege to the city.” (Report of 17 November 1992, para. 42.)

He further found that UNHCR food and fuel convoys had been
“obstructed or attacked by Bosnian Serb and Bosnian Croat forces and
sometimes also by governmental forces” (Report of 26 August 1993,
para. 15). The Commission of Experts also found that the “blockade of
humanitarian aid ha[d] been used as an important tool in the siege”
(Report of the Commission of Experts, Ann. VI, p. 17). According to the
Special Rapporteur, the targeting of the civilian population by shelling
and sniping continued and even intensified throughout 1994 and 1995
(Report of 4 November 1994, paras. 27-28 ; Report of 16 January 1995,
para. 13 ; Report of 5 July 1995, paras. 67-70). The Special Rapporteur
noted that

“Since May 1993 supplies of electricity, water and gas to Sarajevo
have all but stopped . . . a significant proportion of the damage
caused to the supply lines has been deliberate, according to United
Nations Protection Force engineers who have attempted to repair
them. Repair crews have been shot at by both Bosnian Serb and
government forces . . .” (Report of 26 August 1993, para. 6.)

324. The Court notes that, in resolutions adopted on 16 April and
6 May 1993, the Security Council declared Sarajevo, together with Tuzla,
Žepa, Goražde, Bihać and Srebrenica, to be “safe areas” which should be
free from any armed attack or any other hostile act and fully accessible to
UNPROFOR and international humanitarian agencies (resolutions 819
of 16 April 1993 and 824 of 6 May 1993). However, these resolutions
were not adhered to by the parties to the conflict. In his report of
26 August 1993, the Special Rapporteur noted that
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327. The Applicant also points to evidence of sieges of other towns in
Bosnia and Herzegovina. For instance, with regard to Goražde, the Special Rapporteur found that the enclave was being shelled and had been
denied convoys of humanitarian aid for two months. Although food was
being air-dropped, it was insufficient (Report of 5 May 1992, para. 42).
In a later report, the Special Rapporteur noted that, as of spring 1994,
the town had been subject to a military offensive by Bosnian Serb forces,
during which civilian objects including the hospital had been targeted
and the water supply had been cut off (Report of 10 June 1994, paras. 712). Humanitarian convoys were harassed including by the detention
of UNPROFOR personnel and the theft of equipment (Report of

326. The Respondent argues that the safe areas proclaimed by the
Security Council had not been completely disarmed by the Bosnian army.
For instance, according to testimony given in the Galić case by the
Deputy Commander of the Bosnian army corps covering the Sarajevo
area, the Bosnian army had deployed 45,000 troops within Sarajevo. The
Respondent also pointed to further testimony in that case to the effect
that certain troops in the Bosnian army were wearing civilian clothes and
that the Bosnian army was using civilian buildings for its bases and positioning its tanks and artillery in public places. Moreover, the Respondent
observes that, in his book, Fighting for Peace, General Rose was of the
view that military equipment was installed in the vicinity of civilians, for
instance, in the grounds of the hospital in Sarajevo and that “[t]he Bosnians had evidently chosen this location with the intention of attracting
Serb fire, in the hope that the resulting carnage would further tilt international support in their favour” (Michael Rose, Fighting for Peace,
1998, p. 254).

These findings were subsequently confirmed by the Appeals Chamber
(Galić, IT-98-29-A, Judgment, 30 November 2006, paras. 107-109). The
ICTY also found that the shelling which hit the Markale market on
5 February 1994, resulting in 60 persons killed and over 140 injured,
came from behind Bosnian Serb lines, and was deliberately aimed at civilians (ibid., paras. 333 and 335 and Galić, IT-98-29-T, Trial Chamber
Judgment, 5 December 2003, para. 496).

“convinced by the evidence in the Trial Record that civilians in
ARBiH-held areas of Sarajevo were directly or indiscriminately
attacked from SRK-controlled territory . . ., and that as a result and
as a minimum, hundreds of civilians were killed and thousands
others were injured” (ibid., para. 591).

325. The Court notes that in the Galić case, the Trial Chamber of the
ICTY found that the Serb forces (the SRK) conducted a campaign of
sniping and shelling against the civilian population of Sarajevo (Galić,
IT-98-29-T, Judgment, 5 December 2003, para. 583). It was

178

443

APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

140

These findings were not overruled by the judgment of the Appeals
Chamber of 30 November 2006 (Galić, IT-98-29-A, Judgment : see e.g.,
paras. 107-109, 335 and 386-390). The Special Rapporteur of the United
Nations Commission on Human Rights was of the view that “[t]he siege,
including the shelling of population centres and the cutting off of supplies
of food and other essential goods, is another tactic used to force Muslims
and ethnic Croatians to flee” (Report of 28 August 1992, para. 17). The
Court thus finds that it has not been conclusively established that the acts
were committed with the specific intent (dolus specialis) to destroy the
protected group in whole or in part.

“the attacks on civilians were numerous, but were not consistently so
intense as to suggest an attempt by the SRK to wipe out or even
deplete the civilian population through attrition . . . the only reasonable conclusion in light of the evidence in the Trial Record is that the
primary purpose of the campaign was to instil in the civilian population a state of extreme fear” (Galić, IT-98-29-T, Trial Chamber
Judgment, 5 December 2003, para. 593).

328. The Court finds that virtually all the incidents recounted by the
Applicant have been established by the available evidence. It takes
account of the assertion that the Bosnian army may have provoked
attacks on civilian areas by Bosnian Serb forces, but does not consider
that this, even if true, can provide any justification for attacks on civilian
areas. On the basis of a careful examination of the evidence presented by
the Parties, the Court concludes that civilian members of the protected
group were deliberately targeted by Serb forces in Sarajevo and other
cities. However, reserving the question whether such acts are in principle capable of falling within the scope of Article II, paragraph (c),
of the Convention, the Court does not find sufficient evidence that the
alleged acts were committed with the specific intent to destroy the
protected group in whole or in part. For instance, in the Galić case,
the ICTY found that

19 May 1994, paras. 17 et seq.). Similar patterns occurred in Bihać,
Tuzla, Cerska and Maglaj (Bihać : Special Rapporteur’s Report of
28 August 1992, para. 20 ; Report of the Secretary-General pursuant to
resolution 959 (1994), para. 17 ; Special Rapporteur’s Report of 16 January 1995, para. 12 ; Tuzla : Report of the Secretary-General pursuant to
resolutions 844 (1993), 836 (1993) and 776 (1992), paras. 2-4; Special
Rapporteur’s Report of 5 July 1995 ; Cerska : Special Rapporteur’s Report
of 5 May 1993, paras. 8-17 ; Maglaj: Special Rapporteur’s Report of
17 November 1993, para. 93).
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331. As for Zvornik, the Commission of Experts, relying on a study
carried out by the Ludwig Boltzmann Institute of Human Rights based
on an evaluation of 500 interviews of individuals who had fled the area,
found that a systematic campaign of forced deportation had occurred
(Report of the Commission of Experts, Vol. I, Ann. IV, pp. 55 et seq).
The study observed that Bosnian Muslims obtained an official stamp on
their identity card indicating a change of domicile in exchange for transferring their property to an “agency for the exchange of houses” which
was subsequently a prerequisite for being able to leave the town (Lud-

330. As regards Bijeljina, the Special Rapporteur observed that,
between mid-June and 17 September 1994, some 4,700 non-Serbs were
displaced from the Bijeljina and Janja regions. He noted that many of the
displaced, “whether forced or choosing to depart, were subject to harassment and theft by the Bosnian Serb forces orchestrating the displacement” (Report of 4 November 1994, para. 21). These reports were confirmed by those of non-governmental organizations based on witness
statements taken on the ground (Amnesty International, “Bosnia and
Herzegovina : Living for the Day — Forced expulsions from Bijeljina and
Janja”, December 1994, p. 2).

329. The Applicant claims that deportations and expulsions occurred
systematically all over Bosnia and Herzegovina. With regard to Banja
Luka, the Special Rapporteur noted that since late November 1993, there
had been a “sharp rise in repossessions of apartments, whereby Muslim
and Croat tenants [were] summarily evicted” and that “a form of housing
agency ha[d] been established . . . which chooses accommodation for
incoming Serb displaced persons, evicts Muslim or Croat residents and
reputedly receives payment for its services in the form of possessions left
behind by those who have been evicted” (Report of 21 February 1994,
para. 8). In a report dated 21 April 1995 dedicated to the situation in
Banja Luka, the Special Rapporteur observed that since the beginning of
the war, there had been a 90 per cent reduction in the local Muslim population (Report of 21 April 1995, para. 4). He noted that a forced labour
obligation imposed by the de facto authorities in Banja Luka, as well as
“the virulence of the ongoing campaign of violence” had resulted in
“practically all non-Serbs fervently wishing to leave the Banja Luka
area” (Report of 21 April 1995, para. 24). Those leaving Banja Luka
were required to pay fees and to relinquish in writing their claim to their
homes, without reimbursement (Report of 21 April 1995, para. 26). The
displacements were “often very well organized, involving the bussing of
people to the Croatian border, and involve[d] large numbers of people”
(Report of 4 November 1994, para. 23). According to the Special Rapporteur, “[o]n one day alone in mid-June 1994, some 460 Muslims and
Croats were displaced” (ibid.).

Deportation and expulsion
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In the Brdanin case, the Trial Chamber was “satisfied beyond reasonable
doubt that there was wilful damage done to both Muslim and Roman
Catholic religious buildings and institutions in the relevant municipalities
by Bosnian Serb forces” (Brdanin, IT-99-36-T, Judgment, 1 September 2004, paras. 640 and 658). On the basis of the findings regarding a
number of incidents in various regions of Bosnia and Herzegovina, the
143
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This was the case in the destruction of the entire Islamic and
Catholic heritage in the Banja Luka area, which had a Serbian
majority and the nearest area of combat to which was several dozen
kilometres away. All of the mosques and Catholic churches were
destroyed. Some mosques were destroyed with explosives and the
ruins were then levelled and the rubble thrown in the public dumps
in order to eliminate any vestige of Muslim presence.
Aside from churches and mosques, other religious and cultural
symbols like cemeteries and monasteries were targets of the attacks.”
(Karadžić and Mladić, Review of the Indictment Pursuant to
Rule 61 of the Rules of Procedure and Evidence, 11 July 1996, para. 15.)

“Throughout the territory of Bosnia and Herzegovina under their
control, Bosnian Serb forces . . . destroyed, quasi-systematically, the
Muslim and Catholic cultural heritage, in particular, sacred sites.
According to estimates provided at the hearing by an expert witness,
Dr. Kaiser, a total of 1.123 mosques, 504 Catholic churches and five
synagogues were destroyed or damaged, for the most part, in the
absence of military activity or after the cessation thereof.

335. The Applicant claims that throughout the conflict in Bosnia and
Herzegovina, Serb forces engaged in the deliberate destruction of historical, religious and cultural property of the protected group in “an attempt
to wipe out the traces of their very existence”.
336. In the Tadić case, the ICTY found that “[n]on-Serb cultural and
religious symbols throughout the region were targeted for destruction” in
the Banja Luka area (Tadić, IT-94-1-T, Trial Chamber Judgment,
7 May 1997, para. 149). Further, in reviewing the indictments of Karadžić and Mladić, the Trial Chamber stated that :

Destruction of historical, religious and cultural property

could be accepted in the face of proof of specific intent (dolus specialis).
However, even assuming that deportations and expulsions may be
categorized as falling within Article II, paragraph (c), of the Genocide Convention, the Court cannot find, on the basis of the evidence
presented to it, that it is conclusively established that such deportations and expulsions were accompanied by the intent to destroy the
protected group in whole or in part (see paragraph 190 above).
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334. The Court considers that there is persuasive and conclusive evidence that deportations and expulsions of members of the protected
group occurred in Bosnia and Herzegovina. With regard to the Respondent’s argument that in time of war such deportations or expulsions may
be justified under the Geneva Convention, or may be a normal way of
settling a conflict, the Court would observe that no such justification

333. The Respondent argues that displacements of populations may
be necessary according to the obligations set down in Articles 17 and 49,
paragraph 2, of the Geneva Convention relative to the Protection of
Civilian Persons in Time of War, for instance if the security of the population or imperative military reasons so demand. It adds that the displacement of populations has always been a way of settling certain conflicts between opposing parties and points to a number of examples of
forced population displacements in history following an armed conflict.
The Respondent also argues that the mere expulsion of a group cannot
be characterized as genocide, but that, according to the ICTY Judgment
in the Stakić case, “[a] clear distinction must be drawn between physical
destruction and mere dissolution of a group” and “[t]he expulsion of a
group or part of a group does not in itself suffice for genocide” (Stakić,
IT-97-24-T, Trial Chamber Judgment, 31 July 2003, para. 519).

332. According to the Trial Chamber of the ICTY in its review of the
indictment in the cases against Karadžić and Mladić, “[t]housands of
civilians were unlawfully expelled or deported to other places inside and
outside the Republic of Bosnia and Herzegovina” and “[t]he result of
these expulsions was the partial or total elimination of Muslims and Bosnian Croats in some of [the] Bosnian Serb-held regions of Bosnia and
Herzegovina”. The Chamber further stated that “[i]n the municipalities of
Prijedor, Foča, Vlasenica, Brčko and Bosanski Šamac, to name but a few,
the once non-Serbian majority was systematically exterminated or
expelled by force or intimidation” (Karadžić and Mladić, IT-95-5-R61
and IT-95-18-R61, Review of the Indictment pursuant to Rule 61 of the
Rules of Procedure and Evidence, 11 July 1996, para. 16).

wig Boltzmann Institute of Human Rights, “‘Ethnic Cleansing Operations’ in the northeast Bosnian city of Zvornik from April through
June 1992”, pp. 28-29). According to the study, forced deportations of
Bosnian Muslims began in May/June 1992 by bus to Mali Zvornik and
from there to the Bosnian town of Tuzla or to Subotica on the SerbianHungarian border (ibid., pp. 28 and 35-36). The Special Rapporteur’s
report of 10 February 1993 supports this account, stating that deportees
from Zvornik had been “ordered, some at gunpoint, to board buses and
trucks and later trains”, provided with Yugoslav passports and subsequently taken to the Hungarian border to be admitted as refugees (Report
of 10 February 1993, para. 99).
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339. Bosnia and Herzegovina called as an expert Mr. András Riedlmayer, who had carried out a field survey on the destruction of cultural
heritage in 19 municipalities in Bosnia and Herzegovina for the Prosecutor of the ICTY in the Milošević case and had subsequently studied seven
further municipalities in two other cases before the ICTY (“Destruction
of Cultural Heritage in Bosnia and Herzegovina, 1992-1996 : A Post-war
Survey of Selected Municipalities”, Milošević, IT-02-54-T, Exhibit
Number P486). In his report prepared for the Milošević case, Mr. Riedlmayer documented 392 sites, 60 per cent of which were inspected first
hand while for the other 40 per cent his assessment was based on
photographs and information obtained from other sources judged to be
reliable and where there was corroborating documentation (Riedlmayer Report, p. 5).

338. The Special Rapporteur found that, during the conflict, “many
mosques, churches and other religious sites, including cemeteries and
monasteries, have been destroyed or profaned” (Report of 17 November 1992, para. 26). He singled out the “systematic destruction and profanation of mosques and Catholic churches in areas currently or previously
under [Bosnian Serb] control” (Report of 17 November 1992, para. 26).

337. The Commission of Experts also found that religious monuments
especially mosques and churches had been destroyed by Bosnian Serb
forces (Report of the Commission of Experts, Vol. I, Ann. IV, pp. 5, 9,
21 ff.). In its report on the Prijedor region, the Commission found that at
least five mosques and associated buildings in Prijedor town had been
destroyed and noted that it was claimed that all 16 mosques in the
Kozarac area had been destroyed and that not a single mosque, or other
Muslim religious building, remained intact in the Prijedor region (Report
of the Commission of Experts, Vol. I, Ann. V, p. 106). The report noted
that those buildings were “allegedly not desecrated, damaged and
destroyed for any military purpose nor as a side-effect of the military
operations as such” but rather that the destruction “was due to later
separate operations of dynamiting” (ibid.).

Trial Chamber concluded that a “campaign of devastation of institutions
dedicated to religion took place throughout the conflict” but “intensified
in the summer of 1992” and that this concentrated period of significant
damage was “indicative that the devastation was targeted, controlled and
deliberate” (Brdanin, IT-99-36-T, paras. 642-657). For instance, the Trial
Chamber found that the Bosanska Krupa town mosque was mined by
Bosnian Serb forces in April 1992, that two mosques in Bosanski Petrovac were destroyed by Bosnian Serb forces in July 1992 and that the
mosques in Staro Šipovo, Bešnjevo and Pljeva were destroyed on
7 August 1992 (ibid., paras. 644, 647 and 656).
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341. Mr. Riedlmayer’s report together with his testimony before the
Court and other corroborative sources detail the destruction of the cultural and religious heritage of the protected group in numerous locations
in Bosnia and Herzegovina. For instance, according to the evidence
before the Court, 12 of the 14 mosques in Mostar were destroyed or damaged and there are indications from the targeting of the minaret that the
destruction or damage was deliberate (Council of Europe, Information
Report : The Destruction by War of the Cultural Heritage in Croatia and
Bosnia-Herzegovina, Parliamentary Assembly doc. 6756, 2 February 1993,
paras. 129 and 155). In Foča, the town’s 14 historic mosques were allegedly destroyed by Serb forces. In Banja Luka, all 16 mosques were
destroyed by Serb forces including the city’s two largest mosques,

Finally, the Report noted that the sites of razed mosques had been
“turned into rubbish tips, bus stations, parking lots, automobile repair
shops, or flea markets” (ibid., p. 14), for example, a block of flats and
shops had been erected on the site of the Zamlaz Mosque in Zvornik and
a new Serbian Orthodox church was built on the site of the destroyed
Divic Mosque (ibid., p. 14).

“the ruins [of the mosques] were razed and the sites levelled with
heavy equipment, and all building materials were removed from the
site . . . Particularly well-documented instances of this practice
include the destruction and razing of 5 mosques in the town of
Bijeljina ; of 2 mosques in the town of Janja (in Bijeljina municipality) ; of 12 mosques and 4 turbes in Banja Luka ; and of 3 mosques in
the city of Brčko.” (Ibid., p. 12.)

The report also found that, following the destruction of mosques :

“The damage to these monuments was clearly the result of attacks
directed against them, rather than incidental to the fighting. Evidence of this includes signs of blast damage indicating explosives
placed inside the mosques or inside the stairwells of minarets ; many
mosques [were] burnt out. In a number of towns, including Bijeljina,
Janja (Bijeljina municipality), Foča, Banja Luka, Sanski Most,
Zvornik and others, the destruction of mosques took place while the
area was under the control of Serb forces, at times when there was
no military action in the immediate vicinity.” (Ibid., p. 11.)

340. The report compiled by Mr. Riedlmayer found that of the
277 mosques surveyed, none were undamaged and 136 were almost or
entirely destroyed (Riedlmayer Report, pp. 9-10). The report found that :
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344. In light of the foregoing, the Court considers that there is conclusive evidence of the deliberate destruction of the historical, cultural and
religious heritage of the protected group during the period in question.
The Court takes note of the submission of the Applicant that the destruction of such heritage was “an essential part of the policy of ethnic purification” and was “an attempt to wipe out the traces of [the] very existence” of the Bosnian Muslims. However, in the Court’s view, the
destruction of historical, cultural and religious heritage cannot be considered to constitute the deliberate infliction of conditions of life calculated to bring about the physical destruction of the group. Although such
destruction may be highly significant inasmuch as it is directed to the
elimination of all traces of the cultural or religious presence of a group,

343. The Court notes that, in cross-examination of Mr. Riedlmayer,
counsel for the Respondent pointed out that the municipalities included
in Mr. Riedlmayer’s report only amounted to 25 per cent of the territory
of Bosnia and Herzegovina. Counsel for the Respondent also called into
question the methodology used by Mr. Riedlmayer in compiling his
report. However, having closely examined Mr. Riedlmayer’s report and
having listened to his testimony, the Court considers that Mr. Riedlmayer’s findings do constitute persuasive evidence as to the destruction
of historical, cultural and religious heritage in Bosnia and Herzegovina
albeit in a limited geographical area.

342. The Court notes that archives and libraries were also subjected to
attacks during the war in Bosnia and Herzegovina. On 17 May 1992, the
Institute for Oriental Studies in Sarajevo was bombarded with incendiary
munitions and burnt, resulting in the loss of 200,000 documents including
a collection of over 5,000 Islamic manuscripts (Riedlmayer Report, p. 18 ;
Council of Europe, Parliamentary Assembly ; Second Information Report
on War Damage to the Cultural Heritage in Croatia and Bosnia-Herzegovina, doc. 6869, 17 June 1993, p. 11, Ann. 38). On 25 August 1992,
Bosnia’s National Library was bombarded and an estimated 1.5 million
volumes were destroyed (Riedlmayer Report, p. 19). The Court observes
that, although the Respondent considers that there is no certainty as to
who shelled these institutions, there is evidence that both the Institute for
Oriental Studies in Sarajevo and the National Library were bombarded
from Serb positions.

the Ferhadija Mosque (built in 1578) and the Arnaudija Mosque (built in
1587) (United States Department of State, Bureau of Public Affairs, Dispatch, 26 July 1993, Vol. 4, No. 30, pp. 547-548 ; “War Crimes in BosniaHerzegovina : UN Cease-Fire Won’t Help Banja Luka”, Human Rights
Watch/Helsinki Watch, June 1994, Vol. 6, No. 8, pp. 15-16 ; The Humanitarian Law Centre, Spotlight Report, No. 14, August 1994, pp. 143-144).
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346. In the Sentencing Judgment in the case of Dragan Nikolić, the
Commander of Sušica camp, the ICTY found that he subjected detainees
to inhumane living conditions by depriving them of adequate food,
water, medical care, sleeping and toilet facilities (Nikolić, IT-94-2-S, Sentencing Judgment, 18 December 2003, para. 69).

(i) Sušica camp

(a) Drina River Valley

345. The Court notes that the Applicant has presented substantial
evidence as to the conditions of life in the detention camps and much
of this evidence has already been discussed in the sections regarding
Articles II (a) and (b). The Court will briefly examine the evidence
presented by the Applicant which relates specifically to the conditions
of life in the principal camps.

Camps

Furthermore, the ICTY took a similar view in the Krstić case, finding
that even in customary law, “despite recent developments”, the definition
of acts of genocide is limited to those seeking the physical or biological
destruction of a group (Krstić, IT-98-33-T, Trial Chamber Judgment,
2 August 2001, para. 580). The Court concludes that the destruction of
historical, religious and cultural heritage cannot be considered to be a
genocidal act within the meaning of Article II of the Genocide Convention. At the same time, it also endorses the observation made in the
Krstić case that “where there is physical or biological destruction there
are often simultaneous attacks on the cultural and religious property and
symbols of the targeted group as well, attacks which may legitimately be
considered as evidence of an intent to physically destroy the group”
(ibid.).

“As clearly shown by the preparatory work for the Convention . . .,
the destruction in question is the material destruction of a group
either by physical or by biological means, not the destruction of the
national, linguistic, religious, cultural or other identity of a particular group.” (Report of the International Law Commission on the
work of its Forty-eighth Session, Yearbook of the International Law
Commission 1996, Vol. II, Part Two, pp. 45-46, para. 12.)

and contrary to other legal norms, it does not fall within the categories of
acts of genocide set out in Article II of the Convention. In this regard, the
Court observes that, during its consideration of the draft text of the Convention, the Sixth Committee of the General Assembly decided not to
include cultural genocide in the list of punishable acts. Moreover, the
ILC subsequently confirmed this approach, stating that :
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. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
The Trial Chamber finds that the detainees received poor quality
food that was often rotten or inedible, caused by the high temperatures and sporadic electricity during the summer of 1992. The food

“Detainees were kept in inhuman conditions and an atmosphere
of extreme mental and physical violence pervaded the camp. Intimidation, extortion, beatings, and torture were customary practices.
The arrival of new detainees, interrogations, mealtimes, and use of
the toilet facilities provided recurrent opportunities for abuse. Outsiders entered the camp and were permitted to attack the detainees
at random and at will . . .

348. In the Trial Judgment in the Kvočka et al. case, the ICTY Trial
Chamber provided the following description of the poor conditions in the
Omarska camp based on the accounts of detainees :

(i) Omarska camp

(b) Prijedor

“the non-Serb detainees were forced to endure brutal and inadequate living conditions while being detained at the KP Dom, as a
result of which numerous individuals have suffered lasting physical
and psychological problems. Non-Serbs were locked in their rooms
or in solitary confinement at all times except for meals and work
duty, and kept in overcrowded rooms even though the prison had
not reached its capacity. Because of the overcrowding, not everyone
had a bed or even a mattress, and there were insufficient blankets.
Hygienic conditions were poor. Access to baths or showers, with no
hot water, was irregular at best. There were insufficient hygienic
products and toiletries. The rooms in which the non-Serbs were held
did not have sufficient heating during the harsh winter of 1992.
Heaters were deliberately not placed in the rooms, windowpanes
were left broken and clothes made from blankets to combat the cold
were confiscated. Non-Serb detainees were fed starvation rations
leading to severe weight loss and other health problems. They were
not allowed to receive visits after April 1992 and therefore could not
supplement their meagre food rations and hygienic supplies”. (Krnojelac, IT-97-25-T, Judgment, 15 March 2002, para. 440.)

347. In the Krnojelac case, the ICTY Trial Chamber made the following findings regarding the conditions at the camp :
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(ii) Keraterm camp

was sorely inadequate in quantity. Former detainees testified of the
acute hunger they suffered in the camp : most lost 25 to 35 kilograms
in body weight during their time at Omarska ; some lost considerably
more.” (Kvočka et al., IT-98-30/1-T, Trial Chamber Judgment,
2 November 2001, paras. 45 and 55.)
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“The detainees were provided with food at least once a day and,
for some time, the families of detainees were allowed to bring food.
However the quantity of food available was insufficient and people
often went hungry. Moreover, the water supply was insufficient and
the toilet facilities inadequate. The majority of the detainees slept in
the open air. Some devised makeshift . . . shelters of blankets and
plastic bags. While clearly inadequate, the conditions in the Trnopolje camp were not as appalling as those that prevailed in Omarska
and Keraterm.” (Ibid., para. 190.)

350. With respect to the Trnopolje camp, the Stakić Trial Judgment
described the conditions as follows, noting that they were slightly better
than at Omarska and Keraterm :

(iii) Trnopolje camp

“The detainees slept on wooden pallets used for the transport of
goods or on bare concrete in a big storage room. The conditions
were cramped and people often had to sleep on top of each other.
In June 1992, Room 1, which according to witness statements was
slightly larger than Courtroom 2 of this Tribunal (98.6 m2), held
320 people and the number continued to grow. The detainees were
given one meal a day, made up of two small slices of bread and some
sort of stew. The rations were insufficient for the detainees. Although
families tried to deliver food and clothing every day they rarely succeeded. The detainees could see their families walking to the camp
and leaving empty-handed, so in all likelihood someone at the gates
of the camp took the food and prevented it from being distributed to
the detainees.” (Stakić, IT-97-24-T, Trial Chamber Judgment, 31 July
2003, para. 163.)

349. The Stakić Trial Judgment contained the following description of
conditions in the Keraterm camp based on multiple witness accounts :
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353. The Respondent does not deny that the camps in Bosnia and
Herzegovina were in breach of humanitarian law and, in most cases, in
breach of the law of war. However, it notes that, although a number of
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“forced separation of male and female Muslims in Bosnia and
Herzegovina, as systematically practised when various municipalities
were occupied by the Serb forces . . . in all probability entailed a
decline in the birth rate of the group, given the lack of physical contact over many months”.

355. The Applicant invoked several arguments to show that measures
were imposed to prevent births, contrary to the provision of Article II,
paragraph (d), of the Genocide Convention. First, the Applicant claimed
that the

(8) Article II (d) : Imposing Measures to Prevent Births within
the Protected Group

*

354. On the basis of the elements presented to it, the Court considers
that there is convincing and persuasive evidence that terrible conditions
were inflicted upon detainees of the camps. However, the evidence
presented has not enabled the Court to find that those acts were accompanied by specific intent (dolus specialis) to destroy the protected group,
in whole or in part. In this regard, the Court observes that, in none of
the ICTY cases concerning camps cited above, has the Tribunal found
that the accused acted with such specific intent (dolus specialis).

detention camps run by the Serbs in Bosnia and Herzegovina were the
subject of investigation and trials at the ICTY, no conviction for genocide was handed down on account of any criminal acts committed in
those camps. With specific reference to the Manjača camp, the Respondent points out that the Special Envoy of the United Nations SecretaryGeneral visited the camp in 1992 and found that it was being run
correctly and that a Muslim humanitarian organization also visited
the camp and found that “material conditions were poor, especially concerning hygiene [b]ut there were no signs of maltreatment or execution
of prisoners”.
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The Court notes that no evidence was provided in support of this statement.
356. Secondly, the Applicant submitted that rape and sexual violence
against women led to physical trauma which interfered with victims’
reproductive functions and in some cases resulted in infertility. However,
the only evidence adduced by the Applicant was the indictment in the
Gagović case before the ICTY in which the Prosecutor stated that one
witness could no longer give birth to children as a result of the sexual
abuse she suffered (Gagović et al., IT-96-23-I, Initial Indictment, 26 June
1996, para. 7.10). In the Court’s view, an indictment by the Prosecutor

“the detainees who were imprisoned in the detention centres in
Bosanski Šamac were confined under inhumane conditions. The
prisoners were subjected to humiliation and degradation. The forced
singing of ‘Chetnik’ songs and the verbal abuse of being called
‘ustasha’ or ‘balija’ were forms of such abuse and humiliation of
the detainees. They did not have sufficient space, food or water. They
suffered from unhygienic conditions, and they did not have appropriate access to medical care. These appalling detention conditions,
the cruel and inhumane treatment through beatings and the acts of
torture caused severe physical suffering, thus attacking the very
fundamentals of human dignity . . . This was done because of the
non-Serb ethnicity of the detainees.” (Simić, IT-95-9-T, Judgment,
17 October 2003, para. 773.)

352. In its Judgment in the Simić case, the Trial Chamber made the
following findings :

(d) Bosanski Šamac

“the sanitary conditions in Manjača were ‘disastrous . . . inhuman
and really brutal’ : the concept of sanitation did not exist. The temperature inside was low, the inmates slept on the concrete floor and
they relieved themselves in the compound or in a bucket placed by
the door at night. There was not enough water, and any water that
became available was contaminated. In the first three months of
Adil Draganović’s detention, Manjača was a ‘camp of hunger’ and
when there was food available, it was of a very poor quality. The
inmates were given two small meals per day, which usually consisted
of half a cup of warm tea, which was more like warm water, and a
small piece of thin, ‘transparent’ bread. Between two and a half
thousand men there were only 90 loaves of bread, with each loaf
divided into 20 or 40 pieces. Most inmates lost between 20 and 30
kilograms of body weight while they were detained at Manjača. The
witness believes that had the ICRC and UNHCR not arrived, the
inmates would have died of starvation.” (Plavšić, IT-00-39-S and
40/1-S, Sentencing Judgment, 27 February 2003, para. 48.)

351. According to ICTY Trial Chamber in the Plavšić Sentencing
Judgment :

Manjača camp

(c) Banja Luka
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360. The Respondent considers that the Applicant “alleges no fact,
puts forward no serious argument, and submits no evidence” for its allegations that rapes were committed in order to prevent births within a
group and notes that the Applicant’s contention that there was a decline
in births within the protected group is not supported by any evidence
concerning the birth rate in Bosnia and Herzegovina either before or
after the war.

359. Fifthly, the Applicant considered that Bosnian Muslim women
who suffered sexual violence might be rejected by their husbands or not
be able to find a husband. Again, the Court notes that no evidence was
presented in support of this statement.

358. Fourthly, the Applicant argued that rape and sexual violence
against men and women led to psychological trauma which prevented
victims from forming relationships and founding a family. In this regard,
the Applicant noted that in the Akayesu case, the ICTR considered that
“rape can be a measure intended to prevent births when the person raped
refuses subsequently to procreate” (Akayesu, ICTR-96-4-T, Trial Chamber Judgment, 2 September 1998, para. 508). However, the Court notes
that the Applicant presented no evidence that this was the case for
women in Bosnia and Herzegovina.

357. Thirdly, the Applicant referred to sexual violence against men
which prevented them from procreating subsequently. In support of this
assertion, the Applicant noted that, in the Tadić case, the Trial Chamber
found that, in Omarska camp, the prison guards forced one Bosnian
Muslim man to bite off the testicles of another Bosnian Muslim man
(Tadić, IT-94-1-T, Judgment, 7 May 1997, para. 198). The Applicant also
cited a report in the newspaper, Le Monde, on a study by the World
Health Organization and the European Union on sexual assaults on men
during the conflict in Bosnia and Herzegovina, which alleged that sexual
violence against men was practically always accompanied by threats to
the effect that the victim would no longer produce Muslim children. The
article in Le Monde also referred to a statement by the President of a
non-governmental organization called the Medical Centre for Human
Rights to the effect that approximately 5,000 non-Serb men were the victims of sexual violence. However, the Court notes that the article in Le
Monde is only a secondary source. Moreover, the results of the World
Health Organization and European Union study were only preliminary,
and there is no indication as to how the Medical Centre for Human
Rights arrived at the figure of 5,000 male victims of sexual violence.

does not constitute persuasive evidence (see paragraph 217 above). Moreover, it notes that the Gagović case did not proceed to trial due to the
death of the accused.
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364. The Applicant also cited the Review of the Indictment in the
Karadžić and Mladić cases in which the Trial Chamber stated that
“[s]ome camps were specially devoted to rape, with the aim of forcing the
birth of Serbian offspring, the women often being interned until it was
too late to undergo an abortion” and that “[i]t would seem that the aim
of many rapes was enforced impregnation” (Karadžić and Mladić, IT-955-R61 and IT-95-18-R61, Review of the Indictment pursuant to Rule 61
of the Rules of Procedure and Evidence, 11 July 1996, para. 64). However, the Court notes that this finding of the Trial Chamber was based
only on the testimony of one amicus curiae and on the above-mentioned
incident reported by the Commission of Experts (ibid., para. 64,
footnote 154).

363. As evidence for this claim, the Applicant referred to a number of
sources including the following. In the indictment in the Gagović et al.
case, the Prosecutor alleged that one of the witnesses was raped by two
Bosnian Serb soldiers and that “[b]oth perpetrators told her that she
would now give birth to Serb babies” (Gagović et al., IT-96-23-I, Initial
Indictment, 26 June 1996, para. 9.3). However, as in paragraph 356
above, the Court notes that an indictment cannot constitute persuasive
evidence for the purposes of the case now before it and that the Gagović
case did not proceed to trial. The Applicant further referred to the
Report of the Commission of Experts which stated that one woman had
been detained and raped daily by three or four soldiers and that “[s]he
was told that she would give birth to a chetnik boy” (Report of the Commission of Experts, Vol. I, p. 59, para. 248).

362. The Applicant claims that rape was used “as a way of affecting
the demographic balance by impregnating Muslim women with the sperm
of Serb males” or, in other words, as “procreative rape”. The Applicant
argues that children born as a result of these “forced pregnancies” would
not be considered to be part of the protected group and considers that
the intent of the perpetrators was to transfer the unborn children to the
group of Bosnian Serbs.

(9) Article II (e) : Forcibly Transferring Children of the Protected Group
to Another Group

*

361. Having carefully examined the arguments of the Parties, the
Court finds that the evidence placed before it by the Applicant does not
enable it to conclude that Bosnian Serb forces committed acts which
could be qualified as imposing measures to prevent births in the protected
group within the meaning of Article II (d) of the Convention.
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369. The Applicant has not in its arguments dealt separately with the
question of the nature of the specific intent (dolus specialis) alleged to
accompany the acts in the FRY complained of. It does not appear to be

368. In the submissions in its Reply, the Applicant has claimed that
the Respondent has violated its obligations under the Genocide Convention “by destroying in part, and attempting to destroy in whole, national,
ethnical or religious groups within the, but not limited to the, territory
of Bosnia and Herzegovina, including in particular the Muslim
population . . .” (emphasis added). The Applicant devoted a section in its
Reply to the contention that acts of genocide, for which the Respondent
was allegedly responsible, also took place on the territory of the FRY ;
these acts were similar to those perpetrated on Bosnian territory, and the
constituent elements of “ethnic cleansing as a policy” were also found in
the territory of the FRY. This question of genocide committed within the
FRY was not actively pursued by the Applicant in the course of the oral
argument before the Court ; however, the submission quoted above was
maintained in the final submissions presented at the hearings, and the
Court must therefore address it. It was claimed by the Applicant that the
genocidal policy was aimed not only at citizens of Bosnia and Herzegovina, but also at Albanians, Sandžak Muslims, Croats, Hungarians
and other minorities ; however, the Applicant has not established to the
satisfaction of the Court any facts in support of that allegation. The
Court has already found (paragraph 196 above) that, for purposes of
establishing genocide, the targeted group must be defined positively, and
not as a “non-Serb” group.

(10) Alleged Genocide outside Bosnia and Herzegovina

*

365. Finally, the Applicant noted that in the Kunarac case, the ICTY
Trial Chamber found that, after raping one of the witnesses, the accused
had told her that “she would now carry a Serb baby and would not know
who the father would be” (Kunarac et al. cases, Nos. IT-96-23-T and
IT-96-23/1-T, Judgment, 22 February 2001, para. 583).
366. The Respondent points out that Muslim women who had been
raped gave birth to their babies in Muslim territory and consequently the
babies would have been brought up not by Serbs but, on the contrary, by
Muslims. Therefore, in its view, it cannot be claimed that the children
were transferred from one group to the other.
367. The Court, on the basis of the foregoing elements, finds that the
evidence placed before it by the Applicant does not establish that there
was any form of policy of forced pregnancy, nor that there was any aim
to transfer children of the protected group to another group within the
meaning of Article II (e) of the Convention.
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“it is not surprising that the picture of the takeovers and the following human and cultural destruction looks indeed similar from 1991

370. In the light of its review of the factual evidence before it of the
atrocities committed in Bosnia and Herzegovina in 1991-1995, the Court
has concluded that, save for the events of July 1995 at Srebrenica, the
necessary intent required to constitute genocide has not been conclusively
shown in relation to each specific incident. The Applicant however relies
on the alleged existence of an overall plan to commit genocide, indicated
by the pattern of genocidal or potentially acts of genocide committed
throughout the territory, against persons identified everywhere and in
each case on the basis of their belonging to a specified group. In the case,
for example, of the conduct of Serbs in the various camps (described in
paragraphs 252-256, 262-273, 307-310 and 312-318 above), it suggests
that “[t]he genocidal intent of the Serbs becomes particularly clear in the
description of camp practices, due to their striking similarity all over the
territory of Bosnia and Herzegovina”. Drawing attention to the similarities between actions attributed to the Serbs in Croatia, and the later
events at, for example, Kosovo, the Applicant observed that

(11) The Question of Pattern of Acts Said to Evidence an Intent to
Commit Genocide

*

contending that actions attributable to the Respondent, and committed
on the territory of the FRY, were accompanied by a specific intent (dolus
specialis), peculiar to or limited to that territory, in the sense that the
objective was to eliminate the presence of non-Serbs in the FRY itself.
The Court finds in any event that the evidence offered does not in any
way support such a contention. What the Applicant has sought to do is
to convince the Court of a pattern of acts said to evidence specific intent
(dolus specialis) inspiring the actions of Serb forces in Bosnia and Herzegovina, involving the destruction of the Bosnian Muslims in that territory ; and that same pattern lay, it is contended, behind the treatment of
Bosnian Muslims in the camps established in the FRY, so that that treatment supports the pattern thesis. The Applicant has emphasized that the
same treatment was meted out to those Bosnian Muslims as was inflicted
on their compatriots in Bosnia and Herzegovina. The Court will thus
now turn to the question whether the specific intent (dolus specialis) can
be deduced, as contended by the Applicant, from the pattern of actions
against the Bosnian Muslims taken as a whole.
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through 1999. These acts were perpetrated as the expression of one
single project, which basically and effectively included the destruction in whole or in part of the non-Serb group, wherever this ethnically and religiously defined group could be conceived as obstructing
the all-Serbs-in-one-State group concept.”

APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

ON THE

156

While the Court notes that this document did not emanate from the
Government of the Respondent, evidence before the Court of intercepted
exchanges between President Milošević of Serbia and President Karadžić
of the Republika Srpska is sufficient to show that the objectives defined
represented their joint view.

4. The establishment of a border on the Una and Neretva rivers.
5. The division of the city of Sarajevo into a Serbian part and a
Muslim part, and the establishment of effective state authorities
within each part.
6. An outlet to the sea for the Republika Srpska.”

2. A corridor between Semberija and Krajina.
3. The establishment of a corridor in the Drina River valley, i.e., the
elimination of the border between Serbian states.

IN

STRATEGIC GOALS OF THE SERBIAN PEOPLE
BOSNIA AND HERZEGOVINA
The Strategic Goals, i.e., the priorities, of the Serbian people in
Bosnia and Herzegovina are :
1. Separation as a state from the other two ethnic communities.

“DECISION

371. The Court notes that this argument of the Applicant moves from
the intent of the individual perpetrators of the alleged acts of genocide
complained of to the intent of higher authority, whether within the
VRS or the Republika Srpska, or at the level of the Government of the
Respondent itself. In the absence of an official statement of aims reflecting such an intent, the Applicant contends that the specific intent (dolus
specialis) of those directing the course of events is clear from the consistency of practices, particularly in the camps, showing that the pattern was
of acts committed “within an organized institutional framework”. However, something approaching an official statement of an overall plan is,
the Applicant contends, to be found in the Decision on Strategic Goals
issued on 12 May 1992 by Momčilo Krajišnik as the President of the
National Assembly of Republika Srpska, published in the Official Gazette
of the Republika Srpska, and the Court will first consider what significance that Decision may have in this context. The English translation of
the Strategic Goals presented by the Parties during the hearings, taken
from the Report of Expert Witness Donia in the Milošević case before
the ICTY, Exhibit No. 537, reads as follows :
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373. Turning now to the Applicant’s contention that the very pattern
of the atrocities committed over many communities, over a lengthy
period, focused on Bosnian Muslims and also Croats, demonstrates the
necessary intent, the Court cannot agree with such a broad proposition.
The dolus specialis, the specific intent to destroy the group in whole or in
part, has to be convincingly shown by reference to particular circumstances, unless a general plan to that end can be convincingly demon-

The Respondent disputes the accuracy of the translation, claiming that
the stated goal was not “to drive our enemies by the force of war from
their homes” but “to free the homes from the enemy”. The 1992 objectives do not include the elimination of the Bosnian Muslim population.
The 1994 statement even on the basis of the Applicant’s translation, however shocking a statement, does not necessarily involve the intent to
destroy in whole or in part the Muslim population in the enclaves. The
Applicant’s argument does not come to terms with the fact that an essential motive of much of the Bosnian Serb leadership — to create a larger
Serb State, by a war of conquest if necessary — did not necessarily
require the destruction of the Bosnian Muslims and other communities,
but their expulsion. The 1992 objectives, particularly the first one, were
capable of being achieved by the displacement of the population and by
territory being acquired, actions which the Respondent accepted (in the
latter case at least) as being unlawful since they would be at variance with
the inviolability of borders and the territorial integrity of a State which
had just been recognized internationally. It is significant that in cases in
which the Prosecutor has put the Strategic Goals in issue, the ICTY has
not characterized them as genocidal (see Brdanin, IT-99-36-T, Trial
Chamber Judgment, 1 September 2004, para. 303, and Stakić, IT-97-24-T,
Trial Chamber Judgment, 31 July 2003, paras. 546-561 (in particular para. 548)). The Court does not see the 1992 Strategic Goals as
establishing the specific intent.

“We certainly know that we must give up something — that is
beyond doubt in so far as we want to achieve our first strategic goal :
to drive our enemies by the force of war from their homes, that is the
Croats and Muslims, so that we will no longer be together [with
them] in a State.”

372. The Parties have drawn the Court’s attention to statements in the
Assembly by President Karadžić which appear to give conflicting interpretations of the first and major goal of these objectives, the first on the
day they were adopted, the second two years later. On that first occasion,
the Applicant contended, he said : “It would be much better to solve this
situation by political means. It would be best if a truce could be established right away and the borders set up, even if we lose something.” Two
years later he said (according to the translation of his speech supplied by
the Applicant) :
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(e) case in which the indictment charged genocide and related crimes in
Srebrenica and elsewhere in which the accused died during the proceedings : Milošević (IT-02-54) ;
(f) cases in which indictments charge genocide or related crimes in
respect of events occurring elsewhere, in which accused have died
before or during proceedings : Kovačević and Drljača (IT-97-24) and
Talić (IT-99-36/1) ;
(g) pending cases in which the indictments charge genocide and related
crimes in Srebrenica and elsewhere : Karadžić and Mladić (IT-95-5/
18) ; and

(d) cases in which genocide-related charges in respect of events occurring elsewhere were withdrawn : Plavšić (IT-00-39 and 40/1) (plea
agreement), Župljanin (IT-99-36) (genocide-related charges withdrawn) and Mejakić (IT-95-4) (genocide-related charges withdrawn) ;

(c) acquittals on genocide-related charges in respect of events occurring
elsewhere : Krajišnik (paragraph 219 above) (on appeal), Jelisić (IT95-10) (completed), Stakić (IT-97-24) (completed), Brdanin (IT-9936) (on appeal) and Sikirica (IT-95-8) (completed) ;

(b) plea agreements in which such charges were withdrawn, with the
accused pleading guilty to crimes against humanity : Obrenović (IT02-60/2) and Momir Nikolić (IT-02-60/1) ;

(a) convictions in respect of charges involving genocide relating to
Srebrenica in July 1995 : Krstić (IT-98-33) (conviction of genocide
at trial was reduced to aiding and abetting genocide on appeal)
and Blagojević (IT-02-60) (conviction of complicity in genocide
“through aiding and abetting” at trial is currently on appeal) ;

374. Furthermore, and again significantly, the proposition is not consistent with the findings of the ICTY relating to genocide or with the
actions of the Prosecutor, including decisions not to charge genocide
offences in possibly relevant indictments, and to enter into plea agreements, as in the Plavšić and Sikirica et al. cases (IT-00-40 and IT-95-8),
by which the genocide-related charges were withdrawn. Those actions of
the Prosecution and the Tribunal can be conveniently enumerated here.
Prosecutions for genocide and related crimes before the ICTY can be
grouped in the following way :

strated to exist ; and for a pattern of conduct to be accepted as evidence
of its existence, it would have to be such that it could only point to the
existence of such intent.
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“Those who committed the killings in Srebrenica, as well as those
who ordered and organized that massacre represented neither Serbia

377. The Court first notes that the Applicant contends that the
Respondent has in fact recognized that genocide was committed at Srebrenica, and has accepted legal responsibility for it. The Applicant called
attention to the following official declaration made by the Council of
Ministers of the Respondent on 15 June 2005, following the showing on
a Belgrade television channel on 2 June 2005 of a video-recording of the
murder by a paramilitary unit of six Bosnian Muslim prisoners near
Srebrenica (paragraph 289 above). The statement reads as follows :

(1) The Alleged Admission

VII. THE QUESTION OF RESPONSIBILITY FOR EVENTS AT SREBRENICA
ARTICLE III, PARAGRAPH (a), OF THE GENOCIDE CONVENTION
UNDER

* * *

376. The Court has already concluded above that — save in the case
of Srebrenica — the Applicant has not established that any of the widespread and serious atrocities, complained of as constituting violations of
Article II, paragraphs (a) to (e), of the Genocide Convention, were
accompanied by the necessary specific intent (dolus specialis) on the part
of the perpetrators. It also finds that the Applicant has not established
the existence of that intent on the part of the Respondent, either on the
basis of a concerted plan, or on the basis that the events reviewed above
reveal a consistent pattern of conduct which could only point to the existence of such intent. Having however concluded (paragraph 297 above), in
the specific case of the massacres at Srebrenica in July 1995, that acts of
genocide were committed in operations led by members of the VRS, the
Court now turns to the question whether those acts are attributable to
the Respondent.

375. In the cases of a number of accused, relating to events in July
1995 in Srebrenica, charges of genocide or its related acts have not been
brought : Erdemović (IT-96-22) (completed), Jokić (IT-02-60) (on appeal),
Miletić and Gvero (IT-05-88, part of the Popović et al. proceeding
referred to in paragraph 374 (h) above), Perišić (IT-04-81) (pending) and
Stanišić and Simatović (IT-03-69) (pending).

(h) pending cases in which the indictments charge genocide and related
crimes in Srebrenica : Popović, Beara, Drago Nikolić, Borovčanin,
Pandurević and Trbić (IT-05-88/1) and Tolimir (IT-05-88/2).
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nor Montenegro, but an undemocratic regime of terror and death,
against whom the majority of citizens of Serbia and Montenegro put
up the strongest resistance.
Our condemnation of crimes in Srebrenica does not end with the
direct perpetrators. We demand the criminal responsibility of all
who committed war crimes, organized them or ordered them, and
not only in Srebrenica.
Criminals must not be heroes. Any protection of the war criminals, for whatever reason, is also a crime.”
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382. Furthermore, the question whether the Respondent has complied
with its obligations to prevent and punish genocide arises in different
terms, depending on the replies to the two preceding questions. It is only
if the Court answers the first two questions in the negative that it will
have to consider whether the Respondent fulfilled its obligation of pre161
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381. On the other hand, there is no doubt that a finding by the Court
that no acts that constitute genocide, within the meaning of Article II and
Article III, paragraph (a), of the Convention, can be attributed to the
Respondent will not free the Court from the obligation to determine
whether the Respondent’s responsibility may nevertheless have been
incurred through the attribution to it of the acts, or some of the acts,
referred to in Article III, paragraphs (b) to (e). In particular, it is clear
that acts of complicity in genocide can be attributed to a State to which
no act of genocide could be attributed under the rules of State responsibility, the content of which will be considered below.

380. These three issues must be addressed in the order set out above,
because they are so interrelated that the answer on one point may affect
the relevance or significance of the others. Thus, if and to the extent that
consideration of the first issue were to lead to the conclusion that some
acts of genocide are attributable to the Respondent, it would be unnecessary to determine whether it may also have incurred responsibility
under Article III, paragraphs (b) to (e), of the Convention for the same
acts. Even though it is theoretically possible for the same acts to result in
the attribution to a State of acts of genocide (contemplated by Art. III,
para. (a)), conspiracy to commit genocide (Art. III, para. (b)), and
direct and public incitement to commit genocide (Art. III, para. (c)),
there would be little point, where the requirements for attribution are fulfilled under (a), in making a judicial finding that they are also satisfied
under (b) and (c), since responsibility under (a) absorbs that under the
other two. The idea of holding the same State responsible by attributing
to it acts of “genocide” (Art. III, para. (a)), “attempt to commit genocide” (Art. III, para. (d)), and “complicity in genocide” (Art. III,
para. (e)), in relation to the same actions, must be rejected as untenable
both logically and legally.

will need to ascertain whether acts of the kind referred to in Article III of
the Convention, other than genocide itself, were committed by persons or
organs whose conduct is attributable to the Respondent under those
same rules of State responsibility : that is to say, the acts referred to in
Article III, paragraphs (b) to (e), one of these being complicity in genocide. Finally, it will be for the Court to rule on the issue as to whether the
Respondent complied with its twofold obligation deriving from Article I
of the Convention to prevent and punish genocide.
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379. In view of the foregoing conclusions, the Court now must ascertain whether the international responsibility of the Respondent can have
been incurred, on whatever basis, in connection with the massacres committed in the Srebrenica area during the period in question. For the
reasons set out above, those massacres constituted the crime of genocide
within the meaning of the Convention. For this purpose, the Court may
be required to consider the following three issues in turn. First, it needs
to be determined whether the acts of genocide could be attributed to the
Respondent under the rules of customary international law of State
responsibility ; this means ascertaining whether the acts were committed
by persons or organs whose conduct is attributable, specifically in the
case of the events at Srebrenica, to the Respondent. Second, the Court

(2) The Test of Responsibility

*

The Applicant requests the Court to declare that this declaration “be
regarded as a form of admission and as having decisive probative force
regarding the attributability to the Yugoslav State of the Srebrenica
massacre”.
378. It is for the Court to determine whether the Respondent is
responsible for any acts of genocide which may be established. For purposes of a finding of this kind the Court may take into account any statements made by either party that appear to bear upon the matters in issue,
and have been brought to its attention (cf. Nuclear Tests (Australia v.
France), Judgment, I.C.J. Reports 1974, pp. 263 ff., paras. 32 ff., and
Nuclear Tests (New Zealand v. France), Judgment, I.C.J. Reports 1974,
pp. 465 ff., paras. 27 ff. ; Frontier Dispute (Burkina Faso/Republic of
Mali), Judgment, I.C.J. Reports 1986, pp. 573-574, paras. 38-39), and
may accord to them such legal effect as may be appropriate. However, in
the present case, it appears to the Court that the declaration of
15 June 2005 was of a political nature ; it was clearly not intended as an
admission, which would have had a legal effect in complete contradiction
to the submissions made by the Respondent before this Court, both at
the time of the declaration and subsequently. The Court therefore does
not find the statement of 15 June 2005 of assistance to it in determining
the issues before it in the case.
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384. Having thus explained the interrelationship among the three issues
set out above (paragraph 379), the Court will now proceed to consider
the first of them. This is the question whether the massacres committed at
Srebrenica during the period in question, which constitute the crime of
genocide within the meaning of Articles II and III, paragraph (a), of the
Convention, are attributable, in whole or in part, to the Respondent.
This question has in fact two aspects, which the Court must consider
separately. First, it should be ascertained whether the acts committed at
Srebrenica were perpetrated by organs of the Respondent, i.e., by persons or entities whose conduct is necessarily attributable to it, because
they are in fact the instruments of its action. Next, if the preceding question is answered in the negative, it should be ascertained whether the acts
in question were committed by persons who, while not organs of the
Respondent, did nevertheless act on the instructions of, or under the
direction or control of, the Respondent.

383. Finally, it should be made clear that, while, as noted above, a
State’s responsibility deriving from any of those acts renders moot the
question whether it satisfied its obligation of prevention in respect of the
same conduct, it does not necessarily render superfluous the question
whether the State complied with its obligation to punish the perpetrators
of the acts in question. It is perfectly possible for a State to incur responsibility at once for an act of genocide (or complicity in genocide, incitement to commit genocide, or any of the other acts enumerated in
Article III) committed by a person or organ whose conduct is attributable to it, and for the breach by the State of its obligation to punish the
perpetrator of the act : these are two distinct internationally wrongful acts attributable to the State, and both can be asserted against it as
bases for its international responsibility.

vention, in relation to the whole accumulation of facts constituting genocide. If a State is held responsible for an act of genocide (because it was
committed by a person or organ whose conduct is attributable to the
State), or for one of the other acts referred to in Article III of the Convention (for the same reason), then there is no point in asking whether it
complied with its obligation of prevention in respect of the same acts,
because logic dictates that a State cannot have satisfied an obligation to
prevent genocide in which it actively participated. On the other hand, it is
self-evident, as the Parties recognize, that if a State is not responsible for
any of the acts referred to in Article III, paragraphs (a) to (e), of the
Convention, this does not mean that its responsibility cannot be sought
for a violation of the obligation to prevent genocide and the other acts
referred to in Article III.
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the Respondent on the Basis of the Conduct of Its Organs
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387. The Applicant has however claimed that all officers in the VRS,
including General Mladić, remained under FRY military administration,
and that their salaries were paid from Belgrade right up to 2002, and

386. When applied to the present case, this rule first calls for a determination whether the acts of genocide committed in Srebrenica were perpetrated by “persons or entities” having the status of organs of the Federal Republic of Yugoslavia (as the Respondent was known at the time)
under its internal law, as then in force. It must be said that there is nothing which could justify an affirmative response to this question. It has not
been shown that the FRY army took part in the massacres, nor that the
political leaders of the FRY had a hand in preparing, planning or in any
way carrying out the massacres. It is true that there is much evidence of
direct or indirect participation by the official army of the FRY, along
with the Bosnian Serb armed forces, in military operations in Bosnia and
Herzegovina in the years prior to the events at Srebrenica. That participation was repeatedly condemned by the political organs of the United
Nations, which demanded that the FRY put an end to it (see, for
example, Security Council resolutions 752 (1992), 757 (1992), 762
(1992), 819 (1993), 838 (1993)). It has however not been shown that
there was any such participation in relation to the massacres committed at Srebrenica (see also paragraphs 278 to 297 above). Further,
neither the Republika Srpska, nor the VRS were de jure organs of the
FRY, since none of them had the status of organ of that State under its
internal law.

“Article 4
Conduct of organs of a State
1. The conduct of any State organ shall be considered an act of
that State under international law, whether the organ exercises
legislative, executive, judicial or any other functions, whatever
position it holds in the organization of the State, and whatever its
character as an organ of the central Government or of a territorial
unit of the State.
2. An organ includes any person or entity which has that status in
accordance with the internal law of the State.”

385. The first of these two questions relates to the well-established
rule, one of the cornerstones of the law of State responsibility, that the
conduct of any State organ is to be considered an act of the State under
international law, and therefore gives rise to the responsibility of the
State if it constitutes a breach of an international obligation of the State.
This rule, which is one of customary international law, is reflected in
Article 4 of the ILC Articles on State Responsibility as follows :
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388. The Court notes first that no evidence has been presented that
either General Mladić or any of the other officers whose affairs were
handled by the 30th Personnel Centre were, according to the internal law
of the Respondent, officers of the army of the Respondent — a de jure
organ of the Respondent. Nor has it been conclusively established that
General Mladić was one of those officers ; and even on the basis that he
might have been, the Court does not consider that he would, for that reason alone, have to be treated as an organ of the FRY for the purposes of
the application of the rules of State responsibility. There is no doubt that
the FRY was providing substantial support, inter alia, financial support,
to the Republika Srpska (cf. paragraph 241 above), and that one of the
forms that support took was payment of salaries and other benefits to
some officers of the VRS, but this did not automatically make them
organs of the FRY. Those officers were appointed to their commands by
the President of the Republika Srpska, and were subordinated to the
political leadership of the Republika Srpska. In the absence of evidence
to the contrary, those officers must be taken to have received their orders
from the Republika Srpska or the VRS, not from the FRY. The expression “State organ”, as used in customary international law and in
Article 4 of the ILC Articles, applies to one or other of the individual or
collective entities which make up the organization of the State and act on
its behalf (cf. ILC Commentary to Art. 4, para. (1)). The functions of the
VRS officers, including General Mladić, were however to act on behalf of
the Bosnian Serb authorities, in particular the Republika Srpska, not on
behalf of the FRY ; they exercised elements of the public authority of
the Republika Srpska. The particular situation of General Mladić, or
of any other VRS officer present at Srebrenica who may have been being
“administered” from Belgrade, is not therefore such as to lead the
Court to modify the conclusion reached in the previous paragraph.

accordingly contends that these officers “were de jure organs of [the
FRY], intended by their superiors to serve in Bosnia and Herzegovina
with the VRS”. On this basis it has been alleged by the Applicant that
those officers, in addition to being officers of the VRS, remained officers
of the VJ, and were thus de jure organs of the Respondent (paragraph 238 above). The Respondent however asserts that only some of the
VRS officers were being “administered” by the 30th Personnel Centre in
Belgrade, so that matters like their payment, promotion, pension, etc.,
were being handled from the FRY (paragraph 238 above) ; and that it has
not been clearly established whether General Mladić was one of them.
The Applicant has shown that the promotion of Mladić to the rank of
Colonel General on 24 June 1994 was handled in Belgrade, but the
Respondent emphasizes that this was merely a verification for administrative purposes of a promotion decided by the authorities of the Republika Srpska.
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391. The first issue raised by this argument is whether it is possible in
principle to attribute to a State conduct of persons — or groups of persons — who, while they do not have the legal status of State organs, in
fact act under such strict control by the State that they must be treated as
its organs for purposes of the necessary attribution leading to the State’s
responsibility for an internationally wrongful act. The Court has in fact
already addressed this question, and given an answer to it in principle, in

390. The argument of the Applicant however goes beyond mere
contemplation of the status, under the Respondent’s internal law, of the
persons who committed the acts of genocide ; it argues that Republika
Srpska and the VRS, as well as the paramilitary militias known as
the “Scorpions”, the “Red Berets”, the “Tigers” and the “White Eagles”
must be deemed, notwithstanding their apparent status, to have been
“de facto organs” of the FRY, in particular at the time in question, so
that all of their acts, and specifically the massacres at Srebrenica, must be
considered attributable to the FRY, just as if they had been organs of
that State under its internal law ; reality must prevail over appearances.
The Respondent rejects this contention, and maintains that these were
not de facto organs of the FRY.

389. The issue also arises as to whether the Respondent might bear
responsibility for the acts of the “Scorpions” in the Srebrenica area. In
this connection, the Court will consider whether it has been proved that
the Scorpions were a de jure organ of the Respondent. It is in dispute
between the Parties as to when the “Scorpions” became incorporated into
the forces of the Respondent. The Applicant has claimed that incorporation occurred by a decree of 1991 (which has not been produced as an
Annex). The Respondent states that “these regulations [were] relevant
exclusively for the war in Croatia in 1991” and that there is no evidence
that they remained in force in 1992 in Bosnia and Herzegovina. The
Court observes that, while the single State of Yugoslavia was disintegrating at that time, it is the status of the “Scorpions” in mid-1995 that
is of relevance to the present case. In two of the intercepted documents
presented by the Applicant (the authenticity of which was queried — see
paragraph 289 above), there is reference to the “Scorpions” as “MUP of
Serbia” and “a unit of Ministry of Interiors of Serbia”. The Respondent
identified the senders of these communications, Ljubiša Borovčanin and
Savo Cvjetinović, as being “officials of the police forces of Republika
Srpska”. The Court observes that neither of these communications was
addressed to Belgrade. Judging on the basis of these materials, the Court
is unable to find that the “Scorpions” were, in mid-1995, de jure organs
of the Respondent. Furthermore, the Court notes that in any event the
act of an organ placed by a State at the disposal of another public
authority shall not be considered an act of that State if the organ was
acting on behalf of the public authority at whose disposal it had been
placed.
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396. As noted above (paragraph 384), the Court must now determine
whether the massacres at Srebrenica were committed by persons who,
167
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(4) The Question of Attribution of the Srebrenica Genocide to
the Respondent on the Basis of Direction or Control

*

395. The Court now turns to the question whether the “Scorpions”
were in fact acting in complete dependence on the Respondent. The
Court has not been presented with materials to indicate this. The Court
also notes that, in giving his evidence, General Dannatt, when asked
under whose control or whose authority the paramilitary groups coming
from Serbia were operating, replied, “they would have been under the
command of Mladić and part of the chain of the command of the VRS”.
The Parties referred the Court to the Stanišić and Simatović case (IT-0369, pending) ; notwithstanding that the defendants are not charged with
genocide in that case, it could have its relevance for illuminating the
status of the “Scorpions” as Serbian MUP or otherwise. However, the
Court cannot draw further conclusions as this case remains at the indictment stage. In this respect, the Court recalls that it can only form its
opinion on the basis of the information which has been brought to its
notice at the time when it gives its decision, and which emerges from the
pleadings and documents in the case file, and the arguments of the Parties
made during the oral exchanges.
The Court therefore finds that the acts of genocide at Srebrenica cannot be attributed to the Respondent as having been committed by its
organs or by persons or entities wholly dependent upon it, and thus do
not on this basis entail the Respondent’s international responsibility.

be regarded as mere instruments through which the FRY was acting, and
as lacking any real autonomy. While the political, military and logistical
relations between the federal authorities in Belgrade and the authorities
in Pale, between the Yugoslav army and the VRS, had been strong and
close in previous years (see paragraph 238 above), and these ties undoubtedly remained powerful, they were, at least at the relevant time, not
such that the Bosnian Serbs’ political and military organizations should
be equated with organs of the FRY. It is even true that differences over
strategic options emerged at the time between Yugoslav authorities and
Bosnian Serb leaders ; at the very least, these are evidence that the latter
had some qualified, but real, margin of independence. Nor, notwithstanding the very important support given by the Respondent to the
Republika Srpska, without which it could not have “conduct[ed] its
crucial or most significant military and paramilitary activities” (I.C.J.
Reports 1986, p. 63, para. 111), did this signify a total dependence of the
Republika Srpska upon the Respondent.
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394. The Court can only answer this question in the negative. At the
relevant time, July 1995, neither the Republika Srpska nor the VRS could

393. However, so to equate persons or entities with State organs when
they do not have that status under internal law must be exceptional, for
it requires proof of a particularly great degree of State control over them,
a relationship which the Court’s Judgment quoted above expressly
described as “complete dependence”. It remains to be determined in the
present case whether, at the time in question, the persons or entities that
committed the acts of genocide at Srebrenica had such ties with the FRY
that they can be deemed to have been completely dependent on it ; it is
only if this condition is met that they can be equated with organs of the
Respondent for the purposes of its international responsibility.

Then, examining the facts in the light of the information in its possession,
the Court observed that “there is no clear evidence of the United States
having actually exercised such a degree of control in all fields as to justify
treating the contras as acting on its behalf” (para. 109), and went on to
conclude that “the evidence available to the Court . . . is insufficient to
demonstrate [the contras’] complete dependence on United States aid”, so
that the Court was “unable to determine that the contra force may be
equated for legal purposes with the forces of the United States” (pp. 6263, para. 110).
392. The passages quoted show that, according to the Court’s jurisprudence, persons, groups of persons or entities may, for purposes of
international responsibility, be equated with State organs even if that
status does not follow from internal law, provided that in fact the persons, groups or entities act in “complete dependence” on the State, of
which they are ultimately merely the instrument. In such a case, it is
appropriate to look beyond legal status alone, in order to grasp the
reality of the relationship between the person taking action, and the
State to which he is so closely attached as to appear to be nothing more
than its agent : any other solution would allow States to escape their international responsibility by choosing to act through persons or entities
whose supposed independence would be purely fictitious.

“determine . . . whether or not the relationship of the contras to the
United States Government was so much one of dependence on the
one side and control on the other that it would be right to equate
the contras, for legal purposes, with an organ of the United States
Government, or as acting on behalf of that Government” (p. 62).

its Judgment of 27 June 1986 in the case concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States
of America) (Merits, Judgment, I.C.J. Reports 1986, pp. 62-64). In paragraph 109 of that Judgment the Court stated that it had to
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“Article 8
Conduct directed or controlled by a State
The conduct of a person or group of persons shall be considered
an act of a State under international law if the person or group of

398. On this subject the applicable rule, which is one of customary
law of international responsibility, is laid down in Article 8 of the ILC
Articles on State Responsibility as follows :

though not having the status of organs of the Respondent, nevertheless
acted on its instructions or under its direction or control, as the Applicant argues in the alternative ; the Respondent denies that such was the
case.
397. The Court must emphasize, at this stage in its reasoning, that the
question just stated is not the same as those dealt with thus far. It is obvious that it is different from the question whether the persons who committed the acts of genocide had the status of organs of the Respondent
under its internal law ; nor however, and despite some appearance to the
contrary, is it the same as the question whether those persons should be
equated with State organs de facto, even though not enjoying that status
under internal law. The answer to the latter question depends, as previously explained, on whether those persons were in a relationship of such
complete dependence on the State that they cannot be considered otherwise than as organs of the State, so that all their actions performed in
such capacity would be attributable to the State for purposes of international responsibility. Having answered that question in the negative, the
Court now addresses a completely separate issue : whether, in the specific
circumstances surrounding the events at Srebrenica the perpetrators of
genocide were acting on the Respondent’s instructions, or under its direction or control. An affirmative answer to this question would in no way
imply that the perpetrators should be characterized as organs of the
FRY, or equated with such organs. It would merely mean that the FRY’s
international responsibility would be incurred owing to the conduct of
those of its own organs which gave the instructions or exercised the control resulting in the commission of acts in breach of its international obligations. In other words, it is no longer a question of ascertaining whether
the persons who directly committed the genocide were acting as organs of
the FRY, or could be equated with those organs — this question having
already been answered in the negative. What must be determined is
whether FRY organs — incontestably having that status under the
FRY’s internal law — originated the genocide by issuing instructions to
the perpetrators or exercising direction or control, and whether, as a
result, the conduct of organs of the Respondent, having been the cause of
the commission of acts in breach of its international obligations, constituted a violation of those obligations.
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401. The Applicant has, it is true, contended that the crime of genocide has a particular nature, in that it may be composed of a considerable
number of specific acts separate, to a greater or lesser extent, in time and
space. According to the Applicant, this particular nature would justify,
among other consequences, assessing the “effective control” of the State
allegedly responsible, not in relation to each of these specific acts, but in
relation to the whole body of operations carried out by the direct perpetrators of the genocide. The Court is however of the view that the particular characteristics of genocide do not justify the Court in departing
from the criterion elaborated in the Judgment in the case concerning
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America) (see paragraph 399 above). The rules

400. The test thus formulated differs in two respects from the test —
described above — to determine whether a person or entity may be
equated with a State organ even if not having that status under internal
law. First, in this context it is not necessary to show that the persons who
performed the acts alleged to have violated international law were in general in a relationship of “complete dependence” on the respondent State ;
it has to be proved that they acted in accordance with that State’s instructions or under its “effective control”. It must however be shown that this
“effective control” was exercised, or that the State’s instructions were
given, in respect of each operation in which the alleged violations
occurred, not generally in respect of the overall actions taken by the persons or groups of persons having committed the violations.

“For this conduct to give rise to legal responsibility of the United
States, it would in principle have to be proved that that State had
effective control of the military or paramilitary operations in the
course of which the alleged violations were committed.” (Ibid., p. 65.)

399. This provision must be understood in the light of the Court’s
jurisprudence on the subject, particularly that of the 1986 Judgment in
the case concerning Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America) referred to above
(paragraph 391). In that Judgment the Court, as noted above, after
having rejected the argument that the contras were to be equated with
organs of the United States because they were “completely dependent”
on it, added that the responsibility of the Respondent could still arise if
it were proved that it had itself “directed or enforced the perpetration of
the acts contrary to human rights and humanitarian law alleged by the
applicant State” (I.C.J. Reports 1986, p. 64, para. 115) ; this led to the
following significant conclusion :
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for attributing alleged internationally wrongful conduct to a State do not
vary with the nature of the wrongful act in question in the absence of a
clearly expressed lex specialis. Genocide will be considered as attributable to a State if and to the extent that the physical acts constitutive of
genocide that have been committed by organs or persons other than the
State’s own agents were carried out, wholly or in part, on the instructions
or directions of the State, or under its effective control. This is the state
of customary international law, as reflected in the ILC Articles on State
Responsibility.
402. The Court notes however that the Applicant has further questioned the validity of applying, in the present case, the criterion adopted
in the Military and Paramilitary Activities Judgment. It has drawn attention to the Judgment of the ICTY Appeals Chamber in the Tadić case
(IT-94-1-A, Judgment, 15 July 1999). In that case the Chamber did not
follow the jurisprudence of the Court in the Military and Paramilitary
Activities case : it held that the appropriate criterion, applicable in its
view both to the characterization of the armed conflict in Bosnia and
Herzegovina as international, and to imputing the acts committed by
Bosnian Serbs to the FRY under the law of State responsibility, was that
of the “overall control” exercised over the Bosnian Serbs by the FRY ;
and further that that criterion was satisfied in the case (on this point,
ibid., para. 145). In other words, the Appeals Chamber took the view that
acts committed by Bosnian Serbs could give rise to international responsibility of the FRY on the basis of the overall control exercised by the
FRY over the Republika Srpska and the VRS, without there being any
need to prove that each operation during which acts were committed in
breach of international law was carried out on the FRY’s instructions, or
under its effective control.
403. The Court has given careful consideration to the Appeals Chamber’s reasoning in support of the foregoing conclusion, but finds itself
unable to subscribe to the Chamber’s view. First, the Court observes that
the ICTY was not called upon in the Tadić case, nor is it in general called
upon, to rule on questions of State responsibility, since its jurisdiction is
criminal and extends over persons only. Thus, in that Judgment the Tribunal addressed an issue which was not indispensable for the exercise of
its jurisdiction. As stated above, the Court attaches the utmost importance to the factual and legal findings made by the ICTY in ruling on the
criminal liability of the accused before it and, in the present case, the
Court takes fullest account of the ICTY’s trial and appellate judgments
dealing with the events underlying the dispute. The situation is not the
same for positions adopted by the ICTY on issues of general international law which do not lie within the specific purview of its jurisdiction and, moreover, the resolution of which is not always necessary for
deciding the criminal cases before it.
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407. Thus it is on the basis of its settled jurisprudence that the Court
will determine whether the Respondent has incurred responsibility under

406. It must next be noted that the “overall control” test has the major
drawback of broadening the scope of State responsibility well beyond the
fundamental principle governing the law of international responsibility : a
State is responsible only for its own conduct, that is to say the conduct of
persons acting, on whatever basis, on its behalf. That is true of acts carried out by its official organs, and also by persons or entities which are
not formally recognized as official organs under internal law but which
must nevertheless be equated with State organs because they are in a relationship of complete dependence on the State. Apart from these cases, a
State’s responsibility can be incurred for acts committed by persons or
groups of persons — neither State organs nor to be equated with such
organs — only if, assuming those acts to be internationally wrongful,
they are attributable to it under the rule of customary international law
reflected in Article 8 cited above (paragraph 398). This is so where an
organ of the State gave the instructions or provided the direction pursuant to which the perpetrators of the wrongful act acted or where it
exercised effective control over the action during which the wrong was
committed. In this regard the “overall control” test is unsuitable, for it
stretches too far, almost to breaking point, the connection which must
exist between the conduct of a State’s organs and its international
responsibility.

405. It should first be observed that logic does not require the same
test to be adopted in resolving the two issues, which are very different in
nature : the degree and nature of a State’s involvement in an armed conflict on another State’s territory which is required for the conflict to be
characterized as international, can very well, and without logical inconsistency, differ from the degree and nature of involvement required to
give rise to that State’s responsibility for a specific act committed in the
course of the conflict.

404. This is the case of the doctrine laid down in the Tadić Judgment.
Insofar as the “overall control” test is employed to determine whether or
not an armed conflict is international, which was the sole question which
the Appeals Chamber was called upon to decide, it may well be that the
test is applicable and suitable ; the Court does not however think it
appropriate to take a position on the point in the present case, as there is
no need to resolve it for purposes of the present Judgment. On the other
hand, the ICTY presented the “overall control” test as equally applicable
under the law of State responsibility for the purpose of determining — as
the Court is required to do in the present case — when a State is responsible for acts committed by paramilitary units, armed forces which are
not among its official organs. In this context, the argument in favour of
that test is unpersuasive.
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A few hours into the meeting, General Mladić arrived at Dobanovci. Mr. Bildt noted that General Mladić readily agreed to most
of the demands on Srebrenica, but remained opposed to some of the
arrangements pertaining to the other enclaves, Sarajevo in particular. Eventually, with President Milošević’s intervention, it appeared
that an agreement in principle had been reached. It was decided that

“the European Union negotiator, Mr. Bildt, travelled to Belgrade to
meet with President Milošević. The meeting took place at Dobanovci, the hunting lodge outside Belgrade, where Mr. Bildt had met
President Milošević and General Mladić one week earlier. According
to Mr. Bildt’s public account of that second meeting, he pressed the
President to arrange immediate access for UNHCR to assist the
people of Srebrenica, and for ICRC to start to register those who
were being treated by the BSA as prisoners of war. He also insisted
that the Netherlands soldiers be allowed to leave at will. Mr. Bildt
added that the international community would not tolerate an attack
on Goražde, and that a ‘green light’ would have to be secured for
free and unimpeded access to the enclaves. He also demanded that
the road between Kiseljak and Sarajevo (‘Route Swan’) be opened to
all non-military transport. President Milošević apparently acceded
to the various demands, but also claimed that he did not have control over the matter. Milošević had also apparently explained, earlier
in the meeting, that the whole incident had been provoked by
escalating Muslim attacks from the enclave, in violation of the
1993 demilitarization agreement.

408. The Respondent has emphasized that in the final judgments of
the Chambers of the ICTY relating to genocide in Srebrenica, none of its
leaders have been found to have been implicated. The Applicant does not
challenge that reading, but makes the point that that issue has not been
before the ICTY for decision. The Court observes that the ICTY has
indeed not up to the present been directly concerned in final judgments
with the question whether those leaders might bear responsibility in that
respect. The Court notes the fact that the report of the United Nations
Secretary-General does not establish any direct involvement by President Milošević with the massacre. The Court has already recorded the
contacts between Milošević and the United Nations on 10 and 11 July
(paragraph 285). On 14 July, as recorded in the Secretary-General’s
Report,

*

the rule of customary international law set out in Article 8 of the ILC
Articles on State Responsibility.
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another meeting would be held the next day in order to confirm the
arrangements. Mr. Bildt had already arranged with Mr. Stoltenberg
and Mr. Akashi [the Special Representative of the SecretaryGeneral] that they would join him in Belgrade. He also requested
that the UNPROFOR Commander also come to Belgrade in order
to finalize some of the military details with Mladić.” (A/54/549,
paras. 372-373.)

APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

173

410. The Court was referred to other evidence supporting or denying
the Respondent’s effective control over, participation in, involvement in,
or influence over the events in and around Srebrenica in July 1995. The
Respondent quotes two substantial reports prepared seven years after the
events, both of which are in the public domain, and readily accessible.
The first, Srebrenica — a “Safe” Area, published in 2002 by the Netherlands Institute for War Documentation was prepared over a lengthy
period by an expert team. The Respondent has drawn attention to the
fact that this report contains no suggestion that the FRY leadership was
involved in planning the attack or inciting the killing of non-Serbs ; nor

UNHCR and humanitarian aid convoys to be given access to
Srebrenica ;
The evacuation of wounded from Potočari, as well as the hospital
in Bratunac ;
The return of Dutchbat weapons and equipment taken by the
BSA ;
The transfer of Dutchbat out of the enclave commencing on the
afternoon of 21 July, following the evacuation of the remaining
women, children and elderly who wished to leave.
Subsequent to the signing of this agreement, the Special Representative wrote to President Milošević, reminding him of the agreement, that had not yet been honoured, to allow ICRC access to
Srebrenica. The Special Representative later also telephoned President Milošević to reiterate the same point.” (Ibid., para. 392.)

“ICRC access to all ‘reception centres’ where the men and boys of
Srebrenica were being held, by the next day ;

409. By 19 July, on the basis of the Belgrade meeting, Mr. Akashi was
hopeful that both President Milošević and General Mladić might show
some flexibility. The UNPROFOR Commander met with Mladić on
19 July and throughout the meeting kept in touch with Mr. Bildt who
was holding parallel negotiations with President Milošević in Belgrade.
Mladić gave his version of the events of the preceding days (his troops
had “‘finished [it] in a correct way’” ; some “‘unfortunate small incidents’
had occurred”). The UNPROFOR Commander and Mladić then signed
an agreement which provided for
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“No basis has been established to implicate Belgrade’s military or
security forces in the post-Srebrenica atrocities. While there are indications that the VJ or RDB [the Serbian State Security Department]
may have contributed elements to the Srebrenica battle, there is no
similar evidence that Belgrade-directed forces were involved in any
of the subsequent massacres. Eyewitness accounts by survivors may
be imperfect recollections of events, and details may have been overlooked. Narrations and other available evidence suggest that only
Bosnian Serb troops were employed in the atrocities and executions
that followed the military conquest of Srebrenica.” (Balkan Battlegrounds, p. 353.)

412. The second report is Balkan Battlegrounds, prepared by the
United States Central Intelligence Agency, also published in 2002. The
first volume under the heading “The Possibility of Yugoslav involvement” arrives at the following conclusion :

411. The Court observes, in respect of the Respondent’s submissions,
that the authors of the Report do conclude that Belgrade was aware of
the intended attack on Srebrenica. They record that the Dutch Military
Intelligence Service and another Western intelligence service concluded
that the July 1995 operations were co-ordinated with Belgrade (Part III,
Chap. 7, Sect. 7). More significantly for present purposes, however, the
authors state that “there is no evidence to suggest participation in the
preparations for executions on the part of Yugoslav military personnel or
the security agency (RDB). In fact there is some evidence to support the
opposite view . . .” (Part IV, Chap. 2, Sect. 20). That supports the passage
from point 10 of the Epilogue quoted by the Respondent, which was preceded by the following sentence : “Everything points to a central decision
by the General Staff of the VRS.”

any hard evidence of assistance by the Yugoslav army to the armed
forces of the Republika Srpska before the attack ; nor any suggestion that
the Belgrade Government had advance knowledge of the attack. The
Respondent also quotes this passage from point 10 of the Epilogue to the
Report relating to the “mass slaughter” and “the executions” following
the fall of Srebrenica : “There is no evidence to suggest any political or
military liaison with Belgrade, and in the case of this mass murder such a
liaison is highly improbable.” The Respondent further observes that the
Applicant’s only response to this submission is to point out that “the
report, by its own admission, is not exhaustive”, and that this Court has
been referred to evidence not used by the authors.
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413. In the light of the information available to it, the Court finds, as
indicated above, that it has not been established that the massacres at
Srebrenica were committed by persons or entities ranking as organs of
the Respondent (see paragraph 395 above). It finds also that it has not
been established that those massacres were committed on the instructions
or under the direction of organs of the respondent State, nor that the
Respondent exercised effective control over the operations in the course
of which those massacres, which, as indicated in paragraph 297 above,
constituted the crime of genocide, were perpetrated.
The Applicant has not proved that instructions were issued by the
federal authorities in Belgrade, or by any other organ of the FRY, to
commit the massacres, still less that any such instructions were given with
the specific intent (dolus specialis) characterizing the crime of genocide,
which would have had to be present in order for the Respondent to be
held responsible on this basis. All indications are to the contrary : that the

(5) Conclusion as to Responsibility for Events at Srebrenica under
Article III, Paragraph (a), of the Genocide Convention

*

The other evidence on which the Applicant relied relates to the influence, rather than the control, that President Milošević had or did not
have over the authorities in Pale. It mainly consists of the evidence given
at the Milošević trial by Lord Owen and General Wesley Clark and also
Lord Owen’s publications. It does not establish a factual basis for finding
the Respondent responsible on a basis of direction or control.

“At least for me, I did not have any evidence that it was launched
in co-operation with Belgrade. And again, I read all kinds of reports
and opinions and papers where all kinds of scenarios were analysed,
and so forth. Again, I do not have any proof that the action, being
the attack on the enclave, was launched in co-operation with Belgrade.”

The response of the Applicant was to quote an earlier passage which
refers to reports which “suggest” that VJ troops and possibly elements of
the Serbian State Security Department may have been engaged in the
battle in Srebrenica — as indeed the second sentence of the passage
quoted by the Respondent indicates. It is a cautious passage, and significantly gives no indication of any involvement by the Respondent in the
post-conflict atrocities which are the subject of genocide-related convictions. Counsel for the Respondent also quoted from the evidence of the
Deputy Commander of Dutchbat, given in the Milošević trial, in which
the accused put to the officer the point quoted earlier from the Epilogue
to the Netherlands report. The officer responded :
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416. The Court now comes to the second of the questions set out in
paragraph 379 above, namely, that relating to the Respondent’s possible
responsibility on the ground of one of the acts related to genocide
enumerated in Article III of the Convention. These are : conspiracy to

FOR

VIII. THE QUESTION OF RESPONSIBILITY, IN RESPECT OF SREBRENICA,
ACTS ENUMERATED IN ARTICLE III, PARAGRAPHS (b) TO (e), OF
THE GENOCIDE CONVENTION

* * *

415. The Court concludes from the foregoing that the acts of those
who committed genocide at Srebrenica cannot be attributed to the
Respondent under the rules of international law of State responsibility :
thus, the international responsibility of the Respondent is not engaged on
this basis.

As for the killings committed by the “Scorpions” paramilitary militias,
notably at Trnovo (paragraph 289 above), even if it were accepted that
they were an element of the genocide committed in the Srebrenica area,
which is not clearly established by the decisions thus far rendered by the
ICTY (see, in particular, the Trial Chamber’s decision of 12 April 2006 in
the Stanišić and Simatović case, IT-03-69), it has not been proved that
they took place either on the instructions or under the control of organs
of the FRY.
414. Finally, the Court observes that none of the situations, other
than those referred to in Articles 4 and 8 of the ILC’s Articles on State
Responsibility, in which specific conduct may be attributed to a State,
matches the circumstances of the present case in regard to the possibility
of attributing the genocide at Srebrenica to the Respondent. The Court
does not see itself required to decide at this stage whether the ILC’s
Articles dealing with attribution, apart from Articles 4 and 8, express
present customary international law, it being clear that none of them
apply in this case. The acts constituting genocide were not committed
by persons or entities which, while not being organs of the FRY, were
empowered by it to exercise elements of the governmental authority
(Art. 5), nor by organs placed at the Respondent’s disposal by another
State (Art. 6), nor by persons in fact exercising elements of the governmental authority in the absence or default of the official authorities of
the Respondent (Art. 9) ; finally, the Respondent has not acknowledged
and adopted the conduct of the perpetrators of the acts of genocide as
its own (Art. 11).

decision to kill the adult male population of the Muslim community in
Srebrenica was taken by some members of the VRS Main Staff, but without instructions from or effective control by the FRY.
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418. A more delicate question is whether it can be accepted that acts
which could be characterized as “complicity in genocide”, within the
meaning of Article III, paragraph (e), can be attributed to organs of the
Respondent or to persons acting under its instructions or under its effective control.
This question calls for some preliminary comment.
419. First, the question of “complicity” is to be distinguished from the
question, already considered and answered in the negative, whether the
perpetrators of the acts of genocide committed in Srebrenica acted on the
instructions of or under the direction or effective control of the organs of
the FRY. It is true that in certain national systems of criminal law, giving
instructions or orders to persons to commit a criminal act is considered
as the mark of complicity in the commission of that act. However, in the
particular context of the application of the law of international responsibility in the domain of genocide, if it were established that a genocidal
act had been committed on the instructions or under the direction of a

417. It is clear from an examination of the facts of the case that subparagraphs (b) and (c) of Article III are irrelevant in the present case. It
has not been proved that organs of the FRY, or persons acting on the
instructions or under the effective control of that State, committed acts
that could be characterized as “[c]onspiracy to commit genocide”(Art. III,
para. (b)), or as “[d]irect and public incitement to commit genocide”
(Art. III, para. (c)), if one considers, as is appropriate, only the events in
Srebrenica. As regards paragraph (b), what was said above regarding the
attribution to the Respondent of acts of genocide, namely that the massacres were perpetrated by persons and groups of persons (the VRS in
particular) who did not have the character of organs of the Respondent,
and did not act on the instructions or under the effective control of the
Respondent, is sufficient to exclude the latter’s responsibility in this
regard. As regards subparagraph (c), none of the information brought to
the attention of the Court is sufficient to establish that organs of the
Respondent, or persons acting on its instructions or under its effective
control, directly and publicly incited the commission of the genocide in
Srebrenica ; nor is it proven, for that matter, that such organs or persons
incited the commission of acts of genocide anywhere else on the territory
of Bosnia and Herzegovina. In this respect, the Court must only accept
precise and incontrovertible evidence, of which there is clearly none.

commit genocide (Art. III, para. (b)), direct and public incitement to commit genocide (Art. III, para. (c)), attempt to commit genocide (Art. III,
para. (d)) — though no claim is made under this head in the Applicant’s
final submissions in the present case — and complicity in genocide
(Art. III, para. (e)). For the reasons already stated (paragraph 380
above), the Court must make a finding on this matter inasmuch as it has
replied in the negative to the previous question, that of the Respondent’s
responsibility in the commission of the genocide itself.
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Although this provision, because it concerns a situation characterized by
a relationship between two States, is not directly relevant to the present
case, it nevertheless merits consideration. The Court sees no reason to
make any distinction of substance between “complicity in genocide”,
within the meaning of Article III, paragraph (e), of the Convention, and
the “aid or assistance” of a State in the commission of a wrongful act by
another State within the meaning of the aforementioned Article 16 —
setting aside the hypothesis of the issue of instructions or directions or
the exercise of effective control, the effects of which, in the law of international responsibility, extend beyond complicity. In other words, to ascertain whether the Respondent is responsible for “complicity in genocide”
within the meaning of Article III, paragraph (e), which is what the Court
now has to do, it must examine whether organs of the respondent State,
or persons acting on its instructions or under its direction or effective
control, furnished “aid or assistance” in the commission of the genocide
in Srebrenica, in a sense not significantly different from that of those concepts in the general law of international responsibility.

(a) That State does so with knowledge of the circumstances of the
internationally wrongful act ; and
(b) The act would be internationally wrongful if committed by that
State.”

Aid or assistance in the commission of an internationally wrongful
act
A State which aids or assists another State in the commission of
an internationally wrongful act by the latter is internationally responsible for doing so if :

“Article 16

State, the necessary conclusion would be that the genocide was attributable to the State, which would be directly responsible for it, pursuant to
the rule referred to above (paragraph 398), and no question of complicity
would arise. But, as already stated, that is not the situation in the present
case.
However there is no doubt that “complicity”, in the sense of
Article III, paragraph (e), of the Convention, includes the provision
of means to enable or facilitate the commission of the crime ; it is thus on
this aspect that the Court must focus. In this respect, it is noteworthy
that, although “complicity”, as such, is not a notion which exists in the
current terminology of the law of international responsibility, it is similar
to a category found among the customary rules constituting the law of
State responsibility, that of the “aid or assistance” furnished by one State
for the commission of a wrongful act by another State.
420. In this connection, reference should be made to Article 16 of the
ILC’s Articles on State Responsibility, reflecting a customary rule, which
reads as follows :
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423. A point which is clearly decisive in this connection is that it was
not conclusively shown that the decision to eliminate physically the adult
male population of the Muslim community from Srebrenica was brought
to the attention of the Belgrade authorities when it was taken ; the Court
has found (paragraph 295 above) that that decision was taken shortly
before it was actually carried out, a process which took a very short time
(essentially between 13 and 16 July 1995), despite the exceptionally high
number of victims. It has therefore not been conclusively established

422. The Court is not convinced by the evidence furnished by the
Applicant that the above conditions were met. Undoubtedly, the quite
substantial aid of a political, military and financial nature provided by
the FRY to the Republika Srpska and the VRS, beginning long before
the tragic events of Srebrenica, continued during those events. There is
thus little doubt that the atrocities in Srebrenica were committed, at least
in part, with the resources which the perpetrators of those acts possessed
as a result of the general policy of aid and assistance pursued towards
them by the FRY. However, the sole task of the Court is to establish the
legal responsibility of the Respondent, a responsibility which is subject to
very specific conditions. One of those conditions is not fulfilled, because
it is not established beyond any doubt in the argument between the
Parties whether the authorities of the FRY supplied — and continued to
supply — the VRS leaders who decided upon and carried out those acts
of genocide with their aid and assistance, at a time when those authorities
were clearly aware that genocide was about to take place or was under
way; in other words that not only were massacres about to be carried out
or already under way, but that their perpetrators had the specific intent
characterizing genocide, namely, the intent to destroy, in whole or in
part, a human group, as such.

421. Before the Court turns to an examination of the facts, one further
comment is required. It concerns the link between the specific intent
(dolus specialis) which characterizes the crime of genocide and the
motives which inspire the actions of an accomplice (meaning a person
providing aid or assistance to the direct perpetrators of the crime) : the
question arises whether complicity presupposes that the accomplice shares
the specific intent (dolus specialis) of the principal perpetrator. But
whatever the reply to this question, there is no doubt that the conduct of
an organ or a person furnishing aid or assistance to a perpetrator of the
crime of genocide cannot be treated as complicity in genocide unless at
the least that organ or person acted knowingly, that is to say, in particular, was aware of the specific intent (dolus specialis) of the principal perpetrator. If that condition is not fulfilled, that is sufficient to exclude
categorization as complicity. The Court will thus first consider whether
this latter condition is met in the present case. It is only if it replies to that
question of fact in the affirmative that it will need to determine the legal
point referred to above.
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427. However, it is not the case that the obligation to prevent has no
separate legal existence of its own ; that it is, as it were, absorbed by the

“Any Contracting Party may call upon the competent organs of
the United Nations to take such action under the Charter of the
United Nations as they consider appropriate for the prevention and
suppression of acts of genocide or any of the other acts enumerated
in article III.”

425. The Court now turns to the third and last of the questions set out
in paragraph 379 above : has the respondent State complied with its obligations to prevent and punish genocide under Article I of the Convention?
Despite the clear links between the duty to prevent genocide and the
duty to punish its perpetrators, these are, in the view of the Court, two
distinct yet connected obligations, each of which must be considered in
turn.
426. It is true that, simply by its wording, Article I of the Convention
brings out the close link between prevention and punishment : “The Contracting Parties confirm that genocide, whether committed in time of
peace or in time of war, is a crime under international law which they
undertake to prevent and to punish.” It is also true that one of the most
effective ways of preventing criminal acts, in general, is to provide penalties for persons committing such acts, and to impose those penalties
effectively on those who commit the acts one is trying to prevent. Lastly,
it is true that, although in the subsequent Articles, the Convention
includes fairly detailed provisions concerning the duty to punish
(Articles III to VII), it reverts to the obligation of prevention, stated as
a principle in Article I, only in Article VIII :

RESPONSIBILITY FOR BREACH OF
PREVENT AND PUNISH GENOCIDE

OF

TO

IX. THE QUESTION

* * *

424. The Court concludes from the above that the international responsibility of the Respondent is not engaged for acts of complicity in genocide mentioned in Article III, paragraph (e), of the Convention. In the
light of this finding, and of the findings above relating to the other paragraphs of Article III, the international responsibility of the Respondent is
not engaged under Article III as a whole.

that, at the crucial time, the FRY supplied aid to the perpetrators of the
genocide in full awareness that the aid supplied would be used to commit
genocide.
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The decision of the Court does not, in this case, purport to establish a
general jurisprudence applicable to all cases where a treaty instrument, or
other binding legal norm, includes an obligation for States to prevent certain acts. Still less does the decision of the Court purport to find whether,
apart from the texts applicable to specific fields, there is a general obligation on States to prevent the commission by other persons or entities of
acts contrary to certain norms of general international law. The Court
will therefore confine itself to determining the specific scope of the duty
to prevent in the Genocide Convention, and to the extent that such a

428. As regards the obligation to prevent genocide, the Court thinks it
necessary to begin with the following introductory remarks and clarifications, amplifying the observations already made above.
429. First, the Genocide Convention is not the only international
instrument providing for an obligation on the States parties to it to take
certain steps to prevent the acts it seeks to prohibit. Many other instruments include a similar obligation, in various forms : see, for example, the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment of 10 December 1984 (Art. 2) ; the Convention
on the Prevention and Punishment of Crimes against Internationally Protected Persons, Including Diplomatic Agents, of 14 December 1973
(Art. 4) ; the Convention on the Safety of United Nations and Associated
Personnel of 9 December 1994 (Art. 11) ; the International Convention
on the Suppression of Terrorist Bombings of 15 December 1997 (Art. 15).
The content of the duty to prevent varies from one instrument to another,
according to the wording of the relevant provisions, and depending on
the nature of the acts to be prevented.

(1) The Obligation to Prevent Genocide

This is the reason why the Court will first consider the manner in
which the Respondent has performed its obligation to prevent before
examining the situation as regards the obligation to punish.

obligation to punish, which is therefore the only duty the performance of
which may be subject to review by the Court. The obligation on each
contracting State to prevent genocide is both normative and compelling.
It is not merged in the duty to punish, nor can it be regarded as simply a
component of that duty. It has its own scope, which extends beyond the
particular case envisaged in Article VIII, namely reference to the competent organs of the United Nations, for them to take such action as they
deem appropriate. Even if and when these organs have been called upon,
this does not mean that the States parties to the Convention are relieved
of the obligation to take such action as they can to prevent genocide from
occurring, while respecting the United Nations Charter and any decisions
that may have been taken by its competent organs.
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In the first place, as noted above, complicity always requires that some
positive action has been taken to furnish aid or assistance to the perpetrators of the genocide, while a violation of the obligation to prevent
183
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In consequence, in the present case the Court will have to consider the
Respondent’s conduct, in the light of its duty to prevent, solely in connection with the massacres at Srebrenica, because these are the only acts
in respect of which the Court has concluded in this case that genocide
was committed.
432. Fourth and finally, the Court believes it especially important to
lay stress on the differences between the requirements to be met before a
State can be held to have violated the obligation to prevent genocide —
within the meaning of Article I of the Convention — and those to be
satisfied in order for a State to be held responsible for “complicity in
genocide” — within the meaning of Article III, paragraph (e) — as
previously discussed. There are two main differences ; they are so significant as to make it impossible to treat the two types of violation in the
same way.

This obviously does not mean that the obligation to prevent genocide
only comes into being when perpetration of genocide commences ; that
would be absurd, since the whole point of the obligation is to prevent, or
attempt to prevent, the occurrence of the act. In fact, a State’s obligation
to prevent, and the corresponding duty to act, arise at the instant that the
State learns of, or should normally have learned of, the existence of a
serious risk that genocide will be committed. From that moment onwards,
if the State has available to it means likely to have a deterrent effect on
those suspected of preparing genocide, or reasonably suspected of harbouring specific intent (dolus specialis), it is under a duty to make such
use of these means as the circumstances permit. However, if neither genocide nor any of the other acts listed in Article III of the Convention are
ultimately carried out, then a State that omitted to act when it could have
done so cannot be held responsible a posteriori, since the event did not
happen which, under the rule set out above, must occur for there to be a
violation of the obligation to prevent.

“. . . . . . . . . . . . . . . . . . . . . . . . . . . .
3. The breach of an international obligation requiring a State to
prevent a given event occurs when the event occurs and extends over
the entire period during which the event continues and remains not
in conformity with that obligation.”

of an obligation of prevention occurs. In this respect, the Court refers
to a general rule of the law of State responsibility, stated by the ILC in
Article 14, paragraph 3, of its Articles on State Responsibility :
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431. Thirdly, a State can be held responsible for breaching the obligation to prevent genocide only if genocide was actually committed. It is at
the time when commission of the prohibited act (genocide or any of the
other acts listed in Article III of the Convention) begins that the breach

430. Secondly, it is clear that the obligation in question is one of conduct and not one of result, in the sense that a State cannot be under an
obligation to succeed, whatever the circumstances, in preventing the commission of genocide : the obligation of States parties is rather to employ
all means reasonably available to them, so as to prevent genocide so far
as possible. A State does not incur responsibility simply because the
desired result is not achieved ; responsibility is however incurred if the
State manifestly failed to take all measures to prevent genocide which
were within its power, and which might have contributed to preventing
the genocide. In this area the notion of “due diligence”, which calls for an
assessment in concreto, is of critical importance. Various parameters
operate when assessing whether a State has duly discharged the obligation concerned. The first, which varies greatly from one State to another,
is clearly the capacity to influence effectively the action of persons likely
to commit, or already committing, genocide. This capacity itself depends,
among other things, on the geographical distance of the State concerned
from the scene of the events, and on the strength of the political links, as
well as links of all other kinds, between the authorities of that State and
the main actors in the events. The State’s capacity to influence must also
be assessed by legal criteria, since it is clear that every State may only act
within the limits permitted by international law ; seen thus, a State’s
capacity to influence may vary depending on its particular legal position
vis-à-vis the situations and persons facing the danger, or the reality, of
genocide. On the other hand, it is irrelevant whether the State whose
responsibility is in issue claims, or even proves, that even if it had
employed all means reasonably at its disposal, they would not have sufficed to prevent the commission of genocide. As well as being generally
difficult to prove, this is irrelevant to the breach of the obligation of conduct in question, the more so since the possibility remains that the combined efforts of several States, each complying with its obligation to
prevent, might have achieved the result — averting the commission
of genocide — which the efforts of only one State were insufficient to
produce.

determination is necessary to the decision to be given on the dispute
before it. This will, of course, not absolve it of the need to refer, if need
be, to the rules of law whose scope extends beyond the specific field
covered by the Convention.
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434. The Court would first note that, during the period under consideration, the FRY was in a position of influence over the Bosnian Serbs
who devised and implemented the genocide in Srebrenica, unlike that of
any of the other States parties to the Genocide Convention owing to the
strength of the political, military and financial links between the FRY on
the one hand and the Republika Srpska and the VRS on the other,
which, though somewhat weaker than in the preceding period, nonetheless remained very close.
435. Secondly, the Court cannot but note that, on the relevant date,
the FRY was bound by very specific obligations by virtue of the two
Orders indicating provisional measures delivered by the Court in 1993. In
particular, in its Order of 8 April 1993, the Court stated, inter alia, that
although not able, at that early stage in the proceedings, to make “definitive findings of fact or of imputability” (I.C.J. Reports 1993, p. 22,
para. 44) the FRY was required to ensure :

433. In light of the foregoing, the Court will now consider the facts of
the case. For the reasons stated above (paragraph 431), it will confine
itself to the FRY’s conduct vis-à-vis the Srebrenica massacres.

In the second place, as also noted above, there cannot be a finding of
complicity against a State unless at the least its organs were aware that
genocide was about to be committed or was under way, and if the aid
and assistance supplied, from the moment they became so aware onwards,
to the perpetrators of the criminal acts or to those who were on the point
of committing them, enabled or facilitated the commission of the acts. In
other words, an accomplice must have given support in perpetrating the
genocide with full knowledge of the facts. By contrast, a State may be
found to have violated its obligation to prevent even though it had no
certainty, at the time when it should have acted, but failed to do so, that
genocide was about to be committed or was under way ; for it to incur
responsibility on this basis it is enough that the State was aware, or
should normally have been aware, of the serious danger that acts of
genocide would be committed. As will be seen below, this latter difference
could prove decisive in the present case in determining the responsibility
incurred by the Respondent.

results from mere failure to adopt and implement suitable measures to
prevent genocide from being committed. In other words, while complicity
results from commission, violation of the obligation to prevent results
from omission ; this is merely the reflection of the notion that the ban on
genocide and the other acts listed in Article III, including complicity,
places States under a negative obligation, the obligation not to commit
the prohibited acts, while the duty to prevent places States under positive
obligations, to do their best to ensure that such acts do not occur.
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“that any military, paramilitary or irregular armed units which may
be directed or supported by it, as well as any organizations and persons which may be subject to its control, direction or influence, do
not commit any acts of genocide, of conspiracy to commit genocide,
of direct and public incitement to commit genocide, or of complicity
in genocide . . .” (I.C.J. Reports 1993, p. 24, para. 52 A (2)).
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“I went to Milošević and I asked him. I said, ‘If you have so much
influence over these [Bosnian] Serbs, how could you have allowed

437. The Applicant has drawn attention to certain evidence given by
General Wesley Clark before the ICTY in the Milošević case.
General Clark referred to a conversation that he had had with Milošević
during the negotiation of the Dayton Agreement. He stated that

“pressed the President to arrange immediate access for the UNHCR
to assist the people of Srebrenica, and for the ICRC to start to
register those who were being treated by the BSA [Bosnian Serb
Army] as prisoners of war”.

436. Thirdly, the Court recalls that although it has not found that the
information available to the Belgrade authorities indicated, as a matter of
certainty, that genocide was imminent (which is why complicity in genocide was not upheld above : paragraph 424), they could hardly have been
unaware of the serious risk of it once the VRS forces had decided to
occupy the Srebrenica enclave. Among the documents containing information clearly suggesting that such an awareness existed, mention should
be made of the above-mentioned report (see paragraphs 283 and 285
above) of the United Nations Secretary-General prepared pursuant to
General Assembly resolution 53/35 on the “fall of Srebrenica” (United
Nations doc. A/54/549), which recounts the visit to Belgrade on
14 July 1995 of the European Union negotiator Mr. Bildt to meet
Mr. Milošević. Mr. Bildt, in substance, informed Mr. Milošević of his
serious concern and

The Court’s use, in the above passage, of the term “influence” is particularly revealing of the fact that the Order concerned not only the persons
or entities whose conduct was attributable to the FRY, but also all those
with whom the Respondent maintained close links and on which it could
exert a certain influence. Although in principle the two issues are separate, and the second will be examined below, it is not possible, when considering the way the Respondent discharged its obligation of prevention
under the Convention, to fail to take account of the obligation incumbent upon it, albeit on a different basis, to implement the provisional
measures indicated by the Court.
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General Mladić to have killed all those people at Srebrenica ?’ And
he looked to me — at me. His expression was very grave. He paused
before he answered, and he said, ‘Well, General Clark, I warned him
not to do this, but he didn’t listen to me.’ And it was in the context
of all the publicity at the time about the Srebrenica massacre.”
(Milošević, IT-02-54-T, Transcript, 16 December 2003, pp. 3049430495).
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General Clark gave it as his opinion, in his evidence before the ICTY,
that the circumstances indicated that Milošević had foreknowledge of
what was to be “a military operation combined with a massacre” (ibid.,
p. 30497). The ICTY record shows that Milošević denied ever making the
statement to which General Clark referred, but the Trial Chamber
nevertheless relied on General Clark’s testimony in its Decision of
16 June 2004 when rejecting the Motion for Judgment of Acquittal
(Milošević, IT-02-54-T, Decision on Motion for Judgment of Acquittal,
16 June 2004, para. 280).
438. In view of their undeniable influence and of the information,
voicing serious concern, in their possession, the Yugoslav federal authorities should, in the view of the Court, have made the best efforts within
their power to try and prevent the tragic events then taking shape, whose
scale, though it could not have been foreseen with certainty, might at
least have been surmised. The FRY leadership, and President Milošević
above all, were fully aware of the climate of deep-seated hatred which
reigned between the Bosnian Serbs and the Muslims in the Srebrenica
region. As the Court has noted in paragraph 423 above, it has not been
shown that the decision to eliminate physically the whole of the adult
male population of the Muslim community of Srebrenica was brought to
the attention of the Belgrade authorities. Nevertheless, given all the international concern about what looked likely to happen at Srebrenica, given
Milošević’s own observations to Mladić, which made it clear that the
dangers were known and that these dangers seemed to be of an order that
could suggest intent to commit genocide, unless brought under control, it
must have been clear that there was a serious risk of genocide in Srebrenica. Yet the Respondent has not shown that it took any initiative to
prevent what happened, or any action on its part to avert the atrocities
which were committed. It must therefore be concluded that the organs of
the Respondent did nothing to prevent the Srebrenica massacres, claiming that they were powerless to do so, which hardly tallies with their
known influence over the VRS. As indicated above, for a State to be held
responsible for breaching its obligation of prevention, it does not need to
be proven that the State concerned definitely had the power to prevent
the genocide ; it is sufficient that it had the means to do so and that it
manifestly refrained from using them.
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442. The Court would first recall that the genocide in Srebrenica, the
commission of which it has established above, was not carried out in the
Respondent’s territory. It concludes from this that the Respondent cannot be charged with not having tried before its own courts those accused
of having participated in the Srebrenica genocide, either as principal perpetrators or as accomplices, or of having committed one of the other acts
mentioned in Article III of the Convention in connection with the Srebrenica genocide. Even if Serbian domestic law granted jurisdiction to its
criminal courts to try those accused, and even supposing such proceedings were compatible with Serbia’s other international obligations,
inter alia its obligation to co-operate with the ICTY, to which the Court
will revert below, an obligation to try the perpetrators of the Srebrenica
massacre in Serbia’s domestic courts cannot be deduced from Article VI.
Article VI only obliges the Contracting Parties to institute and exercise

“Persons charged with genocide or any of the other acts enumerated in article III shall be tried by a competent tribunal of the State
in the territory of which the act was committed, or by such international penal tribunal as may have jurisdiction with respect to those
Contracting Parties which shall have accepted its jurisdiction.”

441. This submission implicitly refers to Article VI of the Convention,
according to which :

“5. That Serbia and Montenegro has violated and is violating its
obligations under the Convention on the Prevention and Punishment of the Crime of Genocide for having failed and for failing to
punish acts of genocide or any other act prohibited by the Convention on the Prevention and Punishment of the Crime of Genocide,
and for having failed and for failing to transfer individuals accused
of genocide or any other act prohibited by the Convention to the
International Criminal Tribunal for the former Yugoslavia and to
fully co-operate with this Tribunal.”

439. The Court now turns to the question of the Respondent’s compliance with its obligation to punish the crime of genocide stemming
from Article I and the other relevant provisions of the Convention.
440. In its fifth final submission, Bosnia and Herzegovina requests the
Court to adjudge and declare :

(2) The Obligation to Punish Genocide

*

Such is the case here. In view of the foregoing, the Court concludes
that the Respondent violated its obligation to prevent the Srebrenica
genocide in such a manner as to engage its international responsibility.
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446. The question whether the Respondent must be regarded as having
“accepted the jurisdiction” of the ICTY within the meaning of Article VI
must consequently be formulated as follows : is the Respondent obliged
to accept the jurisdiction of the ICTY, and to co-operate with the Tribunal by virtue of the Security Council resolution which established it, or of

443. It is thus to the obligation for States parties to co-operate with
the “international penal tribunal” mentioned in the above provision that
the Court must now turn its attention. For it is certain that once such a
court has been established, Article VI obliges the Contracting Parties
“which shall have accepted its jurisdiction” to co-operate with it, which
implies that they will arrest persons accused of genocide who are in their
territory — even if the crime of which they are accused was committed
outside it — and, failing prosecution of them in the parties’ own courts,
that they will hand them over for trial by the competent international
tribunal.
444. In order to determine whether the Respondent has fulfilled its
obligations in this respect, the Court must first answer two preliminary
questions : does the ICTY constitute an “international penal tribunal”
within the meaning of Article VI ? And must the Respondent be regarded
as having “accepted the jurisdiction” of the tribunal within the meaning
of that provision?
445. As regards the first question, the Court considers that the reply
must definitely be in the affirmative. The notion of an “international
penal tribunal” within the meaning of Article VI must at least cover all
international criminal courts created after the adoption of the Convention (at which date no such court existed) of potentially universal scope,
and competent to try the perpetrators of genocide or any of the other acts
enumerated in Article III. The nature of the legal instrument by which
such a court is established is without importance in this respect. When
drafting the Genocide Convention, its authors probably thought that
such a court would be created by treaty : a clear pointer to this lies in the
reference to “those Contracting Parties which shall have accepted [the]
jurisdiction” of the international penal tribunal. Yet, it would be contrary to the object of the provision to interpret the notion of “international penal tribunal” restrictively in order to exclude from it a court
which, as in the case of the ICTY, was created pursuant to a United
Nations Security Council resolution adopted under Chapter VII of the
Charter. The Court has found nothing to suggest that such a possibility
was considered by the authors of the Convention, but no intention of
seeking to exclude it can be imputed to them.

territorial criminal jurisdiction ; while it certainly does not prohibit States,
with respect to genocide, from conferring jurisdiction on their criminal
courts based on criteria other than where the crime was committed which
are compatible with international law, in particular the nationality of the
accused, it does not oblige them to do so.
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448. Turning now to the facts of the case, the question the Court must
answer is whether the Respondent has fully co-operated with the ICTY,
in particular by arresting and handing over to the Tribunal any persons
accused of genocide as a result of the Srebrenica genocide and finding
themselves on its territory. In this connection, the Court would first
observe that, during the oral proceedings, the Respondent asserted that
the duty to co-operate had been complied with following the régime
change in Belgrade in the year 2000, thus implicitly admitting that such
had not been the case during the preceding period. The conduct of the

some other rule of international law ? If so, it would have to be concluded
that, for the Respondent, co-operation with the ICTY constitutes both
an obligation stemming from the resolution concerned and from the
United Nations Charter, or from another norm of international law
obliging the Respondent to co-operate, and an obligation arising from its
status as a party to the Genocide Convention, this last clearly being the
only one of direct relevance in the present case.
447. For the purposes of the present case, the Court only has to determine whether the FRY was under an obligation to co-operate with the
ICTY, and if so, on what basis, from when the Srebrenica genocide was
committed in July 1995. To that end, suffice it to note that the FRY was
under an obligation to co-operate with the ICTY from 14 December 1995
at the latest, the date of the signing and entry into force of the Dayton
Agreement between Bosnia and Herzegovina, Croatia and the FRY.
Annex 1A of that treaty, made binding on the parties by virtue of its
Article II, provides that they must fully co-operate, notably with the
ICTY. Thus, from 14 December 1995 at the latest, and at least on the
basis of the Dayton Agreement, the FRY must be regarded as having
“accepted [the] jurisdiction” of the ICTY within the meaning of
Article VI of the Convention. This fact is sufficient for the Court in
its consideration of the present case, since its task is to rule upon the
Respondent’s compliance with the obligation resulting from Article VI
of the Convention in relation to the Srebrenica genocide, from when it
was perpetrated to the present day, and since the Applicant has not
invoked any failure to respect the obligation to co-operate alleged to
have occurred specifically between July and December 1995. Similarly,
the Court is not required to decide whether, between 1995 and 2000, the
FRY’s obligation to co-operate had any legal basis besides the Dayton
Agreement. Needless to say, the admission of the FRY to the United
Nations in 2000 provided a further basis for its obligation to co-operate :
but while the legal basis concerned was thereby confirmed, that did not
change the scope of the obligation. There is therefore no need, for the
purposes of assessing how the Respondent has complied with its obligation under Article VI of the Convention, to distinguish between the
period before and the period after its admission as a Member of the
United Nations, at any event from 14 December 1995 onwards.
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450. It follows from the foregoing considerations that the Respondent
failed to comply both with its obligation to prevent and its obligation to
punish genocide deriving from the Convention, and that its international
responsibility is thereby engaged.

449. It therefore appears to the Court sufficiently established that the
Respondent failed in its duty to co-operate fully with the ICTY. This failure constitutes a violation by the Respondent of its duties as a party to
the Dayton Agreement, and as a Member of the United Nations, and
accordingly a violation of its obligations under Article VI of the Genocide Convention. The Court is of course without jurisdiction in the
present case to declare that the Respondent has breached any obligations
other than those under the Convention. But as the Court has jurisdiction
to declare a breach of Article VI insofar as it obliges States to co-operate
with the “international penal tribunal”, the Court may find for that purpose that the requirements for the existence of such a breach have been
met. One of those requirements is that the State whose responsibility is in
issue must have “accepted [the] jurisdiction” of that “international penal
tribunal” ; the Court thus finds that the Respondent was under a duty to
co-operate with the tribunal concerned pursuant to international instruments other than the Convention, and failed in that duty. On this point,
the Applicant’s submissions relating to the violation by the Respondent
of Articles I and VI of the Convention must therefore be upheld.

organs of the FRY before the régime change however engages the Respondent’s international responsibility just as much as it does that of its State
authorities from that date. Further, the Court cannot but attach a certain
weight to the plentiful, and mutually corroborative, information suggesting that General Mladić, indicted by the ICTY for genocide, as one of
those principally responsible for the Srebrenica massacres, was on the
territory of the Respondent at least on several occasions and for substantial periods during the last few years and is still there now, without the
Serb authorities doing what they could and can reasonably do to ascertain exactly where he is living and arrest him. In particular, counsel for
the Applicant referred during the hearings to recent statements made by
the Respondent’s Minister for Foreign Affairs, reproduced in the national
press in April 2006, and according to which the intelligence services of
that State knew where Mladić was living in Serbia, but refrained from
informing the authorities competent to order his arrest because certain
members of those services had allegedly remained loyal to the fugitive.
The authenticity and accuracy of those statements has not been disputed
by the Respondent at any time.
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. . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(2). . . . . . . . . . . . . . . . . . . . . . . . . . .
The Government of the Federal Republic of Yugoslavia (Serbia
and Montenegro) should in particular ensure that any military,
paramilitary or irregular armed units which may be directed or supported by it, as well as any organizations and persons which may be
subject to its control, direction or influence, do not commit any acts
of genocide, of conspiracy to commit genocide, of direct and public
incitement to commit genocide, or of complicity in genocide, whether
directed against the Muslim population of Bosnia and Herzegovina
or against any other national, ethnical, racial or religious group ;

451. In its seventh submission Bosnia and Herzegovina requests the
Court to adjudge and declare :
“7. That in failing to comply with the Orders for indication of
provisional measures rendered by the Court on 8 April 1993 and
13 September 1993 Serbia and Montenegro has been in breach of its
international obligations and is under an obligation to Bosnia and
Herzegovina to provide for the latter violation symbolic compensation, the amount of which is to be determined by the Court.”
452. The Court observes that its “orders on provisional measures
under Article 41 [of the Statute] have binding effect” (LaGrand (Germany v. United States of America), Judgment, I.C.J. Reports 2001,
p. 506, para. 109). Although the Court only had occasion to make such
a finding in a judgment subsequent to the Orders that it made in the
present dispute, this does not affect the binding nature of those Orders,
since in the Judgment referred to the Court did no more than give the
provisions of the Statute the meaning and scope that they had possessed
from the outset. It notes that provisional measures are aimed at preserving the rights of each of the parties pending the final decision of the
Court. The Court’s Orders of 8 April and 13 September 1993 indicating
provisional measures created legal obligations which both Parties were
required to satisfy.
453. The Court indicated the following provisional measures in the
dispositif, paragraph 52, of its Order of 8 April 1993 :
“A. (1). . . . . . . . . . . . . . . . . . . . . . . . .
The Government of the Federal Republic of Yugoslavia (Serbia
and Montenegro) should immediately, in pursuance of its undertaking in the Convention on the Prevention and Punishment of
the Crime of Genocide of 9 December 1948, take all measures within
its power to prevent commission of the crime of genocide ;

X. THE QUESTION OF RESPONSIBILITY FOR BREACH OF THE COURT’S
ORDERS INDICATING PROVISIONAL MEASURES
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B. . . . . . . . . . . . . . . . . . . . . . . . . . . .
The Government of the Federal Republic of Yugoslavia (Serbia
and Montenegro) and the Government of the Republic of Bosnia
and Herzegovina should not take any action and should ensure that
no action is taken which may aggravate or extend the existing dispute over the prevention or punishment of the crime of genocide, or
render it more difficult of solution.”
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* * *

458. As for the request that the Court hold the Respondent to be
under an obligation to the Applicant to provide symbolic compensation,
in an amount to be determined by the Court, for the breach thus found,
the Court observes that the question of compensation for the injury
caused to the Applicant by the Respondent’s breach of aspects of the
Orders indicating provisional measures merges with the question of compensation for the injury suffered from the violation of the corresponding
obligations under the Genocide Convention. It will therefore be dealt
with below, in connection with consideration of points (b) and (c) of the
Respondent’s sixth submission, which concern the financial compensation which the Applicant claims to be owed by the Respondent.

457. However, the remainder of the Applicant’s seventh submission
claiming that the Respondent failed to comply with the provisional measures indicated must be rejected for the reasons set out above in respect of
the Applicant’s other submissions (paragraphs 415 and 424).

456. The answer to this question may be found in the reasoning in the
present Judgment relating to the Applicant’s other submissions to the
Court. From these it is clear that in respect of the massacres at Srebrenica
in July 1995 the Respondent failed to fulfil its obligation indicated in
paragraph 52 A (1) of the Order of 8 April 1993 and reaffirmed in the
Order of 13 September 1993 to “take all measures within its power to
prevent commission of the crime of genocide”. Nor did it comply with
the measure indicated in paragraph 52 A (2) of the Order of 8 April 1993,
reaffirmed in the Order of 13 September 1993, insofar as that measure
required it to “ensure that any . . . organizations and persons which may
be subject to its . . . influence . . . do not commit any acts of genocide”.

454. The Court reaffirmed these measures in the dispositif of its Order
of 13 September 1993.
455. From the Applicant’s written and oral pleadings as a whole, it is
clear that the Applicant is not accusing the Respondent of failing to respect
measure B above, and that its submissions relate solely to the measures
indicated in paragraph A, subparagraphs (1) and (2). It is therefore only to
that extent that the Court will consider whether the Respondent has fully
complied with its obligation to respect the measures ordered by the Court.
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460. The principle governing the determination of reparation for an
internationally wrongful act is as stated by the Permanent Court of International Justice in the Factory at Chorzów case : that “reparation must,
so far as possible, wipe out all the consequences of the illegal act and
reestablish the situation which would, in all probability, have existed if
that act had not been committed” (P.C.I.J., Series A, No. 17, p. 47 : see

and that the Respondent “shall provide specific guarantees and assurances that it will not repeat the wrongful acts complained of, the form of
which guarantees and assurances is to be determined by the Court” (submission 6 (d)). These submissions, and in particular that relating to compensation, were however predicated on the basis that the Court would
have upheld, not merely that part of the Applicant’s claim as relates to
the obligation of prevention and punishment, but also the claim that the
Respondent has violated its substantive obligation not to commit genocide, as well as the ancillary obligations under the Convention concerning
complicity, conspiracy and incitement, and the claim that the Respondent has aided and abetted genocide. The Court has now to consider what
is the appropriate form of reparation for the other forms of violation of
the Convention which have been alleged against the Respondent and
which the Court has found to have been established, that is to say
breaches of the obligations to prevent and punish.

“shall immediately take effective steps to ensure full compliance with
its obligation to punish acts of genocide under the Convention on
the Prevention and Punishment of the Crime of Genocide or any
other act prohibited by the Convention and to transfer individuals
accused of genocide or any other act prohibited by the Convention
to the International Criminal Tribunal for the former Yugoslavia
and to fully co-operate with this Tribunal” (submission 6 (a)),

The Applicant also asks the Court to decide that the Respondent

“must redress the consequences of its international wrongful acts
and, as a result of the international responsibility incurred for . . .
violations of the Convention on the Prevention and Punishment of
the Crime of Genocide, must pay, and Bosnia and Herzegovina is
entitled to receive, in its own right and as parens patriae for its
citizens, full compensation for the damages and losses caused” (submission 6 (b)).

459. Having thus found that the Respondent has failed to comply
with its obligations under the Genocide Convention in respect of the
prevention and punishment of genocide, the Court turns to the question
of reparation. The Applicant, in its final submissions, has asked the
Court to decide that the Respondent
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462. The Court cannot however leave it at that. Since it now has to
rule on the claim for reparation, it must ascertain whether, and to what
extent, the injury asserted by the Applicant is the consequence of wrongful conduct by the Respondent with the consequence that the Respondent should be required to make reparation for it, in accordance with the
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463. It is however clear that the Applicant is entitled to reparation in
the form of satisfaction, and this may take the most appropriate form, as
the Applicant itself suggested, of a declaration in the present Judgment
that the Respondent has failed to comply with the obligation imposed by
the Convention to prevent the crime of genocide. As in the Corfu Channel (United Kingdom v. Albania) case, the Court considers that a declaration of this kind is “in itself appropriate satisfaction” (Merits, Judgment, I.C.J. Reports 1949, pp. 35, 36), and it will, as in that case, include
such a declaration in the operative clause of the present Judgment. The
Applicant acknowledges that this failure is no longer continuing, and
accordingly has withdrawn the request made in the Reply that the Court
declare that the Respondent “has violated and is violating the Convention” (emphasis added).

principle of customary international law stated above. In this context, the
question just mentioned, whether the genocide at Srebrenica would have
taken place even if the Respondent had attempted to prevent it by
employing all means in its possession, becomes directly relevant, for the
definition of the extent of the obligation of reparation borne by the
Respondent as a result of its wrongful conduct. The question is whether
there is a sufficiently direct and certain causal nexus between the wrongful act, the Respondent’s breach of the obligation to prevent genocide,
and the injury suffered by the Applicant, consisting of all damage of any
type, material or moral, caused by the acts of genocide. Such a nexus
could be considered established only if the Court were able to conclude
from the case as a whole and with a sufficient degree of certainty that the
genocide at Srebrenica would in fact have been averted if the Respondent
had acted in compliance with its legal obligations. However, the Court
clearly cannot do so. As noted above, the Respondent did have significant means of influencing the Bosnian Serb military and political authorities which it could, and therefore should, have employed in an attempt to
prevent the atrocities, but it has not been shown that, in the specific context of these events, those means would have sufficed to achieve the result
which the Respondent should have sought. Since the Court cannot therefore regard as proven a causal nexus between the Respondent’s violation
of its obligation of prevention and the damage resulting from the genocide at Srebrenica, financial compensation is not the appropriate form of
reparation for the breach of the obligation to prevent genocide.
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464. The Court now turns to the question of the appropriate reparation for the breach by the Respondent of its obligation under the Convention to punish acts of genocide ; in this respect, the Applicant asserts
the existence of a continuing breach, and therefore maintains (inter alia)
its request for a declaration in that sense. As noted above (paragraph 440),
the Applicant includes under this heading the failure “to transfer individuals accused of genocide or any other act prohibited by the Conven-

461. The Court has found that the authorities of the Respondent
could not have been unaware of the grave risk of genocide once the VRS
forces had decided to take possession of the Srebrenica enclave, and that
in view of its influence over the events, the Respondent must be held to
have had the means of action by which it could seek to prevent genocide,
and to have manifestly refrained from employing them (paragraph 438).
To that extent therefore it failed to comply with its obligation of prevention under the Convention. The obligation to prevent the commission of
the crime of genocide is imposed by the Genocide Convention on any
State party which, in a given situation, has it in its power to contribute to
restraining in any degree the commission of genocide. To make this finding, the Court did not have to decide whether the acts of genocide committed at Srebrenica would have occurred anyway even if the Respondent
had done as it should have and employed the means available to it. This
is because, as explained above, the obligation to prevent genocide places
a State under a duty to act which is not dependent on the certainty that
the action to be taken will succeed in preventing the commission of acts
of genocide, or even on the likelihood of that outcome. It therefore does
not follow from the Court’s reasoning above in finding a violation by the
Respondent of its obligation of prevention that the atrocious suffering
caused by the genocide committed at Srebrenica would not have occurred
had the violation not taken place.

also Article 31 of the ILC’s Articles on State Responsibility). In the circumstances of this case, as the Applicant recognizes, it is inappropriate to
ask the Court to find that the Respondent is under an obligation of restitutio in integrum. Insofar as restitution is not possible, as the Court
stated in the case of the Gabčíkovo-Nagymaros Project (Hungary/Slovakia), “[i]t is a well-established rule of international law that an injured
State is entitled to obtain compensation from the State which has committed an internationally wrongful act for the damage caused by it”
(I.C.J. Reports 1997, p. 81, para. 152. ; cf. Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, I.C.J. Reports 2004, p. 198, paras. 152-153 ; see also Article 36
of the ILC’s Articles on State Responsibility). It is therefore appropriate
to consider what were the consequences of the failure of the Respondent
to comply with its obligations under the Genocide Convention to prevent
and punish the crime of genocide, committed in Bosnia and Herzegovina,
and what damage can be said to have been caused thereby.
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465. It will be clear from the Court’s findings above on the question of
the obligation to punish under the Convention that it is satisfied that the
Respondent has outstanding obligations as regards the transfer to the
ICTY of persons accused of genocide, in order to comply with its obligations under Articles I and VI of the Genocide Convention, in particular in respect of General Ratko Mladić (paragraph 448). The Court will
therefore make a declaration in these terms in the operative clause of the
present Judgment, which will in its view constitute appropriate satisfaction.
466. In its final submissions, the Applicant also requests the Court to
decide “that Serbia and Montenegro shall provide specific guarantees
and assurances that it will not repeat the wrongful acts complained of,
the form of which guarantees and assurances is to be determined by the
Court”. As presented, this submission relates to all the wrongful acts, i.e.
breaches of the Genocide Convention, attributed by the Applicant to the
Respondent, thus including alleged breaches of the Respondent’s obligation not itself to commit genocide, as well as the ancillary obligations
under the Convention concerning complicity, conspiracy and incitement.
Insofar as the Court has not upheld these claims, the submission falls.
There remains however the question whether it is appropriate to direct
that the Respondent provide guarantees and assurances of non-repetition
in relation to the established breaches of the obligations to prevent and
punish genocide. The Court notes the reasons advanced by counsel for
the Applicant at the hearings in support of the submission, which relate
for the most part to “recent events [which] cannot fail to cause concern as
to whether movements in Serbia and Montenegro calling for genocide
have disappeared”. It considers that these indications do not constitute
sufficient grounds for requiring guarantees of non-repetition. The Applicant also referred in this connection to the question of non-compliance
with provisional measures, but this matter has already been examined
above (paragraphs 451 to 458), and will be mentioned further below. In

“Serbia and Montenegro shall immediately take effective steps to
ensure full compliance with its obligation to punish acts of genocide
under the Convention on the Prevention and Punishment of the
Crime of Genocide or any other act prohibited by the Convention
and to transfer individuals accused of genocide or any other act prohibited by the Convention to the International Criminal Tribunal for
the former Yugoslavia and to fully co-operate with this Tribunal.”

tion to the International Criminal Tribunal for the former Yugoslavia
and to fully co-operate with this Tribunal” ; and the Court has found that
in that respect the Respondent is indeed in breach of Article VI of the
Convention (paragraph 449 above). A declaration to that effect is therefore one appropriate form of satisfaction, in the same way as in relation
to the breach of the obligation to prevent genocide. However, the Applicant asks the Court in this respect to decide more specifically that
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469. The Court has found above (paragraph 456) that, in respect of
the massacres at Srebrenica in July 1995, the Respondent failed to take
measures which would have satisfied the requirements of paragraphs 52 (A) (1) and (2) of the Court’s Order of 8 April 1993 (reaffirmed
in the Order of 13 September 1993). The Court however considers that,
for purposes of reparation, the Respondent’s non-compliance with the
provisional measures ordered is an aspect of, or merges with, its breaches
of the substantive obligations of prevention and punishment laid upon it
by the Convention. The Court does not therefore find it appropriate to
give effect to the Applicant’s request for an order for symbolic compensation in this respect. The Court will however include in the operative
clause of the present Judgment, by way of satisfaction, a declaration that
the Respondent has failed to comply with the Court’s Orders indicating
provisional measures.

468. Provisional measures under Article 41 of the Statute are indicated
“pending [the] final decision” in the case, and the measures indicated in
1993 will thus lapse on the delivery of the present Judgment (cf. AngloIranian Oil Co. (United Kingdom v. Iran), Preliminary Objections, Judgment, I.C.J. Reports 1952, p. 114 ; Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v. United States of America), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 1984, p. 442,
para. 112). However, as already observed (paragraph 452 above), orders
made by the Court indicating provisional measures under Article 41 of
the Statute have binding effect, and their purpose is to protect the rights
of either party, pending the final decision in the case.

The provisional measures indicated by the Court’s Order of 8 April 1993,
and reiterated by the Order of 13 September 1993, were addressed specifically to the Respondent’s obligation “to prevent commission of the
crime of genocide” and to certain measures which should “in particular”
be taken to that end (I.C.J. Reports 1993, p. 24, para. 52 (A) (1) and (2)).

“That in failing to comply with the Orders for indication of
provisional measures rendered by the Court on 8 April 1993 and
13 September 1993 Serbia and Montenegro has been in breach of its
international obligations and is under an obligation to Bosnia
and Herzegovina to provide for the latter violation symbolic compensation, the amount of which is to be determined by the Court.”

467. Finally, the Applicant has presented the following submission :

the circumstances, the Court considers that the declaration referred to in
paragraph 465 above is sufficient as regards the Respondent’s continuing
duty of punishment, and therefore does not consider that this is a case in
which a direction for guarantees of non-repetition would be appropriate.
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President Higgins ; Judges Ranjeva, Shi, Koroma, Owada, Simma,
Tomka, Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov ; Judge
ad hoc Kreća ;
AGAINST : Vice-President Al-Khasawneh ; Judge ad hoc Mahiou ;

IN FAVOUR :

Finds that Serbia has not conspired to commit genocide, nor incited
the commission of genocide, in violation of its obligations under the Convention on the Prevention and Punishment of the Crime of Genocide ;

(3) by thirteen votes to two,

President Higgins ; Judges Ranjeva, Shi, Koroma, Owada, Simma,
Tomka, Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov ; Judge
ad hoc Kreća ;
AGAINST : Vice-President Al-Khasawneh ; Judge ad hoc Mahiou ;

IN FAVOUR :

Finds that Serbia has not committed genocide, through its organs or
persons whose acts engage its responsibility under customary international law, in violation of its obligations under the Convention on the
Prevention and Punishment of the Crime of Genocide ;

(2) by thirteen votes to two,

IN FAVOUR :

President Higgins ; Vice-President Al-Khasawneh ; Judges Owada,
Simma, Tomka, Abraham, Keith, Sepúlveda-Amor, Bennouna ; Judge ad
hoc Mahiou ;
AGAINST : Judges Ranjeva, Shi, Koroma, Skotnikov ; Judge ad hoc Kreća ;

Rejects the objections contained in the final submissions made by the
Respondent to the effect that the Court has no jurisdiction ; and affirms
that it has jurisdiction, on the basis of Article IX of the Convention on
the Prevention and Punishment of the Crime of Genocide, to adjudicate
upon the dispute brought before it on 20 March 1993 by the Republic of
Bosnia and Herzegovina ;

(1) by ten votes to five,

THE COURT,

471. For these reasons,

XII. OPERATIVE CLAUSE

* * *

470. The Court further notes that one of the provisional measures
indicated in the Order of 8 April and reaffirmed in that of 13 September 1993 was addressed to both Parties. The Court’s findings in paragraphs 456 to 457 and 469 are without prejudice to the question whether
the Applicant did not also fail to comply with the Orders indicating
provisional measures.
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Decides that Serbia shall immediately take effective steps to ensure full
compliance with its obligation under the Convention on the Prevention

(8) by fourteen votes to one,

President Higgins ; Vice-President Al-Khasawneh ; Judges Ranjeva, Shi, Koroma, Owada, Simma, Tomka, Abraham, Keith, SepúlvedaAmor, Bennouna ; Judge ad hoc Mahiou ;
AGAINST : Judge Skotnikov ; Judge ad hoc Kreća ;

IN FAVOUR :

Finds that Serbia has violated its obligation to comply with the provisional measures ordered by the Court on 8 April and 13 September 1993
in this case, inasmuch as it failed to take all measures within its power to
prevent genocide in Srebrenica in July 1995 ;

(7) by thirteen votes to two,

IN FAVOUR :

President Higgins ; Vice-President Al-Khasawneh ; Judges Ranjeva, Shi, Koroma, Owada, Simma, Tomka, Abraham, Keith, SepúlvedaAmor, Bennouna, Skotnikov ; Judge ad hoc Mahiou ;
AGAINST : Judge ad hoc Kreća ;

Finds that Serbia has violated its obligations under the Convention on
the Prevention and Punishment of the Crime of Genocide by having
failed to transfer Ratko Mladić, indicted for genocide and complicity in
genocide, for trial by the International Criminal Tribunal for the former
Yugoslavia, and thus having failed fully to co-operate with that Tribunal ;

(6) by fourteen votes to one,

IN FAVOUR :

President Higgins ; Vice-President Al-Khasawneh ; Judges Ranjeva, Shi, Koroma, Owada, Simma, Abraham, Keith, Sepúlveda-Amor,
Bennouna ; Judge ad hoc Mahiou ;
AGAINST : Judges Tomka, Skotnikov ; Judge ad hoc Kreća ;

Finds that Serbia has violated the obligation to prevent genocide,
under the Convention on the Prevention and Punishment of the Crime
of Genocide, in respect of the genocide that occurred in Srebrenica
in July 1995 ;

(5) by twelve votes to three,

Vice-President Al-Khasawneh ; Judges Keith, Bennouna ; Judge ad
hoc Mahiou ;

AGAINST :

President Higgins ; Judges Ranjeva, Shi, Koroma, Owada, Simma,
Tomka, Abraham, Sepúlveda-Amor, Skotnikov ; Judge ad hoc Kreća ;

IN FAVOUR :

Finds that Serbia has not been complicit in genocide, in violation of its
obligations under the Convention on the Prevention and Punishment of
the Crime of Genocide ;

(4) by eleven votes to four,
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Vice-President AL-KHASAWNEH appends a dissenting opinion to the
Judgment of the Court ; Judges RANJEVA, SHI and KOROMA append a
joint dissenting opinion to the Judgment of the Court ; Judge RANJEVA
appends a separate opinion to the Judgment of the Court ; Judges SHI
and KOROMA append a joint declaration to the Judgment of the Court ;
Judges OWADA and TOMKA append separate opinions to the Judgment of
the Court ; Judges KEITH, BENNOUNA and SKOTNIKOV append declarations

(Signed) Philippe COUVREUR,
Registrar.

(Signed) Rosalyn HIGGINS,
President.

Done in English and in French, the English text being authoritative,
at the Peace Palace, The Hague, this twenty-sixth day of February,
two thousand and seven, in three copies, one of which will be placed
in the archives of the Court and the others transmitted to the Government of Bosnia and Herzegovina and the Government of Serbia, respectively.

President Higgins ; Judges Ranjeva, Shi, Koroma, Owada, Simma,
Tomka, Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov ; Judge
ad hoc Kreća ;
AGAINST : Vice-President Al-Khasawneh ; Judge ad hoc Mahiou.

IN FAVOUR :

Finds that, as regards the breaches by Serbia of the obligations referred
to in subparagraphs (5) and (7) above, the Court’s findings in those paragraphs constitute appropriate satisfaction, and that the case is not one in
which an order for payment of compensation, or, in respect of the violation referred to in subparagraph (5), a direction to provide assurances
and guarantees of non-repetition, would be appropriate.

(9) by thirteen votes to two,

IN FAVOUR :

President Higgins ; Vice-President Al-Khasawneh ; Judges Ranjeva, Shi, Koroma, Owada, Simma, Tomka, Abraham, Keith, SepúlvedaAmor, Bennouna, Skotnikov ; Judge ad hoc Mahiou ;
AGAINST : Judge ad hoc Kreća ;

and Punishment of the Crime of Genocide to punish acts of genocide as
defined by Article II of the Convention, or any of the other acts proscribed by Article III of the Convention, and to transfer individuals
accused of genocide or any of those other acts for trial by the International Criminal Tribunal for the former Yugoslavia, and to co-operate
fully with that Tribunal ;
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(Initialled) Ph.C.

(Initialled) R.H.

to the Judgment of the Court ; Judge ad hoc MAHIOU appends a dissenting opinion to the Judgment of the Court ; Judge ad hoc KREC
uA appends
a separate opinion to the Judgment of the Court.
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(Compensation owed by the Democratic Republic of the Congo
to the Republic of Guinea)

(REPUBLIC OF GUINEA v. DEMOCRATIC REPUBLIC OF THE CONGO)

AHMADOU SADIO DIALLO

___________

(Indemnisation due par la République démocratique du Congo
à la République de Guinée)

(RÉPUBLIQUE DE GUINÉE c. RÉPUBLIQUE DÉMOCRATIQUE DU CONGO)

AHMADOU SADIO DIALLO

ARRÊT

19 JUIN 2012

OPERATIVE CLAUSE

IV. PROCEDURAL COSTS

___________

III. TOTAL SUM AWARDED AND POST-JUDGMENT INTEREST

A. Claim for compensation for non-material injury suffered by
Mr. Diallo
B. Claim for compensation for material injury suffered by Mr. Diallo
1. Alleged loss of Mr. Diallo’s property (including assets in
bank accounts)
2. Alleged loss of remuneration during Mr. Diallo’s unlawful
detentions and following his unlawful expulsion
3. Alleged deprivation of potential earnings

REQUESTED

II. HEADS OF DAMAGE IN RESPECT OF WHICH COMPENSATION IS

I. INTRODUCTORY OBSERVATIONS

CHRONOLOGY OF THE PROCEDURE
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(Compensation owed by the Democratic Republic of the Congo
to the Republic of Guinea)

AHMADOU SADIO DIALLO
(REPUBLIC OF GUINEA v. DEMOCRATIC REPUBLIC OF THE CONGO)

19 June 2012

YEAR 2012

INTERNATIONAL COURT OF JUSTICE

2012
19 June
General List
No. 103

*

Object of the present proceedings pursuant to Court’s Judgment of 30 November 2010 
Determination of amount of compensation  Injury resulting from unlawful detentions and
expulsion of Mr. Diallo  Guinea’s exercise of diplomatic protection  General rules governing
compensation  Establishment of injury and causal nexus between the wrongful acts and that
injury  Valuation of the injury  General rule that it is for the party which alleges a particular
fact to prove existence of that fact  That rule to be applied flexibly in this case as Respondent
may be in a better position to establish certain facts  Evidence adduced by Guinea as starting
point of the Court’s inquiry  Assessment in light of evidence introduced by the Democratic
Republic of the Congo (DRC)  Allowance for the difficulty in providing certain evidence because
of abruptness of Mr. Diallo’s expulsion  The Court’s inquiry limited to the injury resulting from
the breach of Mr. Diallo’s rights as an individual.

625

Cognizable character, as a component of compensation, of claim for income lost as a result
of unlawful detention  Estimation may be appropriate where amount of lost income cannot be
calculated precisely  No evidence however offered by Guinea to support the claim that

Alleged loss of remuneration during Mr. Diallo’s unlawful detentions and following his
expulsion.

Assets alleged to have been contained in bank accounts  No information provided by
Guinea about total sum held in bank accounts, the amount of any particular account or the name(s)
of bank(s) in which account(s) were held  No evidence put forward by Guinea demonstrating
that the unlawful detentions and expulsion of Mr. Diallo caused the loss of any assets held in bank
accounts  No compensation awarded.

High-value items not specified on the inventory  No evidence put forward by Guinea that
Mr. Diallo owned these items at the time of his expulsion; that they were in his apartment if he did
own them; or that they were lost as a result of Mr. Diallo’s treatment by the DRC  No
compensation awarded.

Property of the two companies not taken into account given the Court’s prior decision that
claims related thereto were inadmissible  Personal property located in Mr. Diallo’s apartment
appearing on an inventory prepared 12 days after his expulsion  Failure of Guinea to prove
extent of loss of Mr. Diallo’s personal property listed on inventory and extent to which any such
loss was caused by the unlawful conduct of the DRC  Lack of any evidence regarding value of
items on inventory  Mr. Diallo nevertheless required to transport his personal property to
Guinea or to arrange for its disposition in the DRC  US$10,000 awarded based on equitable
considerations.

Alleged loss of personal property.

Claim for compensation for material injury suffered by Mr. Diallo.

*

Non-material injury may take various forms  Establishment of non-material injury even
without specific evidence  Non-material injury of Mr. Diallo as an inevitable consequence of the
wrongful acts of the DRC already ascertained by the Court in its Judgment on the merits 
Reasonable to conclude that the wrongful conduct of the DRC caused Mr. Diallo significant
psychological suffering and loss of reputation  Number of days for which Mr. Diallo was
detained, as well as fact that he was not mistreated, taken into account  Context in which the
wrongful detentions and expulsion occurred, as well as their arbitrary nature, as factors
aggravating Mr. Diallo’s non-material injury  Importance of equitable considerations in the
quantification of compensation for non-material injury  US$85,000 in compensation awarded.

Claim for compensation for non-material injury suffered by Mr. Diallo.
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Present:

President TOMKA; Vice-President SEPÚLVEDA-AMOR; Judges OWADA, ABRAHAM,
KEITH, BENNOUNA, SKOTNIKOV, CANÇADO TRINDADE, YUSUF, GREENWOOD,
XUE, DONOGHUE, GAJA, SEBUTINDE;
Judges ad hoc MAHIOU, MAMPUYA;
Registrar COUVREUR.

JUDGMENT

Article 64 of the Statute of the Court as implying that there may be circumstances which
would make it appropriate for the Court to allocate costs in favour of one of the parties  No such
circumstances exist in the present case.

Procedural costs.

*

The total sum awarded to Guinea is US$95,000 to be paid by 31 August 2012  Should
payment be delayed, post-judgment interest on the principal sum due to accrue as from
1 September 2012 at an annual rate of 6 per cent  Sum awarded to Guinea in the exercise of
diplomatic protection of Mr. Diallo intended to provide reparation for the latter’s injury.

Total sum awarded and post-judgment interest.

*

Guinea’s claim concerning “potential earnings” as beyond the scope of the proceedings,
given the Court’s prior decision on the inadmissibility of Guinea’s claims relating to the injuries
alleged to have been caused to the companies  No compensation awarded.

Alleged deprivation of potential earnings.

Mr. Diallo was earning US$25,000 per month as gérant of Africom-Zaire and
Africontainers-Zaire  Evidence, on the contrary, that neither of the companies was conducting
business during the years immediately prior to Mr. Diallo’s detentions  Failure of Guinea to
prove how Mr. Diallo’s unlawful detentions would have caused him to lose any remuneration he
could have been receiving  Guinea’s claim for loss of remuneration during period of
Mr. Diallo’s detention rejected  Reasons for rejecting claim equally applicable to Guinea’s
highly speculative claim relating to the period following Mr. Diallo’s expulsion  No
compensation awarded.
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1. On 28 December 1998, the Government of the Republic of Guinea (hereinafter “Guinea”)
filed in the Registry of the Court an Application instituting proceedings against the Democratic
Republic of the Congo (hereinafter the “DRC”, named Zaire between 1971 and 1997) in respect of
a dispute concerning “serious violations of international law” alleged to have been committed upon
the person of Mr. Ahmadou Sadio Diallo, a Guinean national.

delivers the following Judgment:

after deliberation,

composed as above,

The COURT,

as Co-Agent,

Mr. Tshibangu Kalala, Professor of International Law at the University of Kinshasa, member
of the Kinshasa and Brussels Bars, and member of the Congolese Parliament,

as Agent;

H.E. Mr. Henri Mova Sakanyi, Ambassador of the Democratic Republic of the Congo to the
Kingdom of Belgium, the Kingdom of the Netherlands and the Grand Duchy of
Luxembourg,

represented by

the Democratic Republic of the Congo,

and

as Co-Agent,

Mr. Hassane II Diallo, Counsellor and chargé de mission at the Ministry of Justice,

as Agent;

Mr. Mohamed Camara, First Counsellor for Political Affairs, Embassy of Guinea in the
Benelux countries and in the European Union,

represented by

the Republic of Guinea,

between

In the case concerning Ahmadou Sadio Diallo,
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To found the jurisdiction of the Court, Guinea invoked in the Application the declarations
whereby the two States have recognized the compulsory jurisdiction of the Court under Article 36,
paragraph 2, of the Statute of the Court.

3. In its Judgment of 30 November 2010 on the merits, the Court found that, in respect of the
circumstances in which Mr. Diallo had been expelled on 31 January 1996, the DRC had violated
Article 13 of the International Covenant on Civil and Political Rights (hereinafter the “Covenant”)
and Article 12, paragraph 4, of the African Charter on Human and Peoples’ Rights (hereinafter the
“African Charter”) (Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the
Congo), Merits, Judgment, I.C.J. Reports 2010 (II), p. 692, para. 165, subpara. (2) of the operative
part). The Court also found that, in respect of the circumstances in which Mr. Diallo had been
arrested and detained in 1995-1996 with a view to his expulsion, the DRC had violated Article 9,
paragraphs 1 and 2, of the Covenant and Article 6 of the African Charter (ibid., p. 692, para. 165,
subpara. (3) of the operative part).

2. On 3 October 2002, the DRC raised preliminary objections in respect of the admissibility
of Guinea’s Application. In its Judgment of 24 May 2007 on these preliminary objections, the
Court declared the Application of the Republic of Guinea to be admissible “in so far as it concerns
protection of Mr. Diallo’s rights as an individual” and “in so far as it concerns protection of [his]
direct rights as associé in Africom-Zaire and Africontainers-Zaire”. However, the Court declared
the Application of the Republic of Guinea to be inadmissible “in so far as it concerns protection of
Mr. Diallo in respect of alleged violations of rights of Africom-Zaire and Africontainers-Zaire”
(Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Preliminary
Objections, Judgment, I.C.J. Reports 2007 (II), pp. 617-618, para. 98, subparas. 3 (a), (b), and (c)
of the operative part).

10. In the written proceedings relating to compensation, the following submissions were
presented by the Parties:

9. By an Order of 20 September 2011, the Court fixed 6 December 2011 and
21 February 2012 as the respective time-limits for the filing of the Memorial of Guinea and the
Counter-Memorial of the DRC on the question of compensation due to Guinea. The Memorial and
the Counter-Memorial were duly filed within the time-limits thus prescribed.

8. The time-limit of six months thus fixed by the Court having expired on 30 May 2011
without an agreement being reached between the Parties on the question of compensation due to
Guinea, the President of the Court held a meeting with the representatives of the Parties on
14 September 2011 in order to ascertain their views on the time-limits to be fixed for the filing of
the two pleadings envisaged by the Court.

7. Finally, the Court decided, with respect to the question of compensation owed by the DRC
to Guinea, that “failing agreement between the Parties on this matter within six months from the
date of [the said] Judgment, [this] question . . . shall be settled by the Court” (ibid., p. 693,
para. 165, subpara. (8) of the operative part). Considering itself to have been “sufficiently
informed of the facts of the . . . case”, the Court found that “a single exchange of written pleadings
by the Parties would then be sufficient in order for it to decide on the amount of compensation”
(Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Merits,
Judgment, I.C.J. Reports 2010 (II), p. 692, para. 164).

6. In the same Judgment, the Court rejected all other submissions by Guinea relating to the
arrests and detentions of Mr. Diallo, including the contention that he was subjected to treatment
prohibited by Article 10, paragraph 1, of the Covenant during his detentions (ibid., p. 693,
para. 165, subpara. (5) of the operative part). Furthermore, the Court found that the DRC had not
violated Mr. Diallo’s direct rights as an associé in the companies Africom-Zaire and
Africontainers-Zaire (ibid., p. 693, para. 165, subpara. (6) of the operative part).

“the principle that aliens should be treated in accordance with ‘a minimum standard of
civilization’, [of] the obligation to respect the freedom and property of aliens, [and of]
the right of aliens accused of an offence to a fair trial on adversarial principles by an
impartial court”.

4. The Court further decided that “the Democratic Republic of the Congo [was] under
obligation to make appropriate reparation, in the form of compensation, to the Republic of Guinea
for the injurious consequences of the violations of international obligations referred to in
subparagraphs (2) and (3) [of the operative part]” (ibid., p. 693, para. 165, subpara. (7) of the
operative part), namely the unlawful arrests, detentions and expulsion of Mr. Diallo.
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5. In addition, the Court found that the DRC had violated Mr. Diallo’s rights under
Article 36, paragraph 1 (b), of the Vienna Convention on Consular Relations (ibid., p. 692,
para. 165, subpara. (4) of the operative part). It did not however order the DRC to pay
compensation for this violation (ibid., p. 693, para. 165, subpara. (7) of the operative part).

“Mr. Ahmadou Sadio Diallo, a businessman of Guinean nationality, was
unjustly imprisoned by the authorities of the Democratic Republic of the Congo, after
being resident in that State for thirty-two (32) years, despoiled of his sizable
investments, businesses, movable and immovable property and bank accounts, and
then expelled.”

In the Application, Guinea maintained that:

-5-

Guinea added: “[t]his expulsion came at a time when Mr. Ahmadou Sadio Diallo was pursuing
recovery of substantial debts owed to his businesses [Africom-Zaire and Africontainers-Zaire] by
the [Congolese] State and by oil companies established in its territory and of which the State is a
shareholder”. According to Guinea, Mr. Diallo’s arrests, detentions and expulsion constituted,
inter alia, violations of
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(4) no compensation is due in respect of the other material damage claimed by
Guinea;

(3) the DRC shall have a time-limit of six months from the date of the Court’s
judgment in which to pay to Guinea the above amount of compensation;

(2) no default interest is due on the amount of compensation as fixed above;

(1) compensation in an amount of US$30,000 is due to Guinea to make good the
non-pecuniary injury suffered by Mr. Diallo as a result of his wrongful detentions
and expulsion in 1995-1996;

“Having regard to all of the arguments of fact and law set out above, the
Democratic Republic of the Congo asks the Court to adjudge and declare that:

in the Counter-Memorial:

On behalf of the Government of the DRC,

The Democratic Republic of the Congo should also be ordered to pay all the
costs.”

Furthermore, as a result of having been forced to institute the present
proceedings, the Guinean State has incurred unrecoverable costs which it should not,
in equity, be required to bear and which are assessed at US$500,000. The Republic of
Guinea also begs the Court to order the DRC to pay it that sum.

amounting to a total of eleven million five hundred and ninety thousand one hundred
and forty-eight American dollars (US$11,590,148), not including statutory default
interest.

 US$4,360,000 for loss of potential earnings;

 US$550,000 for other material damage; and

 US$6,430,148 for loss of earnings during his detention and following his
expulsion;

 US$250,000 for mental and moral damage, including injury to his reputation;

“In compensation for the damage suffered by Mr. Ahmadou Sadio Diallo as a
result of his arbitrary detentions and expulsion, the Republic of Guinea begs the Court
to order the Democratic Republic of the Congo to pay it (on behalf of its national) the
following sums:

in the Memorial:

On behalf of the Government of Guinea,
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*

13. The Court turns to the question of compensation for the violations of Mr. Diallo’s human
rights established in its Judgment of 30 November 2010. It recalls that it has fixed an amount of
compensation once, in the Corfu Channel case ((United Kingdom v. Albania), Assessment of
Amount of Compensation, Judgment, I.C.J. Reports 1949, p. 244). In the present case, Guinea is
exercising diplomatic protection with respect to one of its nationals, Mr. Diallo, and is seeking
compensation for the injury caused to him. As the Permanent Court of International Justice stated
in the Factory of Chorzów case (Merits, Judgment No. 13, 1928, P.C.I.J., Series A, No. 17,
pp. 27-28), “[i]t is a principle of international law that the reparation of a wrong may consist in an
indemnity corresponding to the damage which the nationals of the injured State have suffered as a
result of the act which is contrary to international law”. The Court has taken into account the
practice in other international courts, tribunals and commissions (such as the International Tribunal
for the Law of the Sea, the European Court of Human Rights (ECHR), the Inter-American Court of
Human Rights (IACHR), the Iran-United States Claims Tribunal, the Eritrea-Ethiopia Claims
Commission, and the United Nations Compensation Commission), which have applied general
principles governing compensation when fixing its amount, including in respect of injury resulting
from unlawful detention and expulsion.

12. The Court begins by recalling certain of the facts on which it based its Judgment of
30 November 2010. Mr. Diallo was continuously detained for 66 days, from 5 November 1995
until 10 January 1996 (ibid., p. 662, para. 59), and was detained for a second time between 25 and
31 January 1996 (ibid., p. 662, para. 60), that is, for a total of 72 days. The Court also observed
that Guinea failed to demonstrate that Mr. Diallo was subjected to inhuman or degrading treatment
during his detentions (ibid., p. 671, paras. 88-89). In addition, the Court found that Mr. Diallo was
expelled by the DRC on 31 January 1996 and that he received notice of his expulsion on the same
day (ibid., p. 659, para. 50, and p. 668, para. 78).

11. It falls to the Court at this stage of the proceedings to determine the amount of
compensation to be awarded to Guinea as a consequence of the unlawful arrests, detentions and
expulsion of Mr. Diallo by the DRC, pursuant to the findings of the Court set out in its Judgment of
30 November 2010 and recalled above. In that Judgment, the Court indicated that the amount of
compensation was to be based on “the injury flowing from the wrongful detentions and expulsion
of Mr. Diallo in 1995-96, including the resulting loss of his personal belongings” (I.C.J. Reports
2010 (II), p. 691, para. 163).

I. INTRODUCTORY OBSERVATIONS

*

*

(5) each Party shall bear its own costs of the proceedings, including costs and fees of
its counsel, advocates, advisers, assistants and others.”
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15. The assessment of compensation owed to Guinea in this case will require the Court to
weigh the Parties’ factual contentions. The Court recalled in its Judgment of 30 November 2010
that, as a general rule, it is for the party which alleges a particular fact in support of its claims to
prove the existence of that fact (I.C.J. Reports 2010 (II), p. 660, para. 54; see also Application of
the Interim Accord of 13 September 1995 (the former Yugoslav Republic of Macedonia v. Greece),
Judgment of 5 December 2011, para. 72; Pulp Mills on the River Uruguay (Argentina v. Uruguay),
Judgment, I.C.J. Reports 2010 (I), p. 71, para. 162). The Court also recognized that this general
rule would have to be applied flexibly in this case and, in particular, that the Respondent may be in
a better position to establish certain facts (I.C.J. Reports 2010 (II), pp. 660-661, paras. 54-56).

II. HEADS OF DAMAGE IN RESPECT OF WHICH COMPENSATION IS REQUESTED

14. Guinea seeks compensation under four heads of damage: non-material injury (referred to
by Guinea as “mental and moral damage”); and three heads of material damage: alleged loss of
personal property; alleged loss of professional remuneration (referred to by Guinea as “loss of
earnings”) during Mr. Diallo’s detentions and after his expulsion; and alleged deprivation of
“potential earnings”. As to each head of damage, the Court will consider whether an injury is
established. It will then “ascertain whether, and to what extent, the injury asserted by the Applicant
is the consequence of wrongful conduct by the Respondent”, taking into account “whether there is
a sufficiently direct and certain causal nexus between the wrongful act . . . and the injury suffered
by the Applicant” (Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports
2007 (I), pp. 233-234, para. 462). If the existence of injury and causation is established, the Court
will then determine the valuation.

17. Before turning to the various heads of damage, the Court also recalls that the scope of the
present proceedings is determined in important respects by the Court’s Judgments of 24 May 2007
and of 30 November 2010. Having declared Guinea’s Application inadmissible as to alleged
violations of the rights of Africom-Zaire and Africontainers-Zaire (I.C.J. Reports 2007 (II), p. 616,
para. 94), the Court will not take account of any claim for injury sustained by the two companies,
rather than by Mr. Diallo himself. Moreover, the Court will award no compensation in respect of
Guinea’s claim that the DRC violated Mr. Diallo’s direct rights as an associé in Africom-Zaire and
Africontainers-Zaire, because the Court found that there was no such violation in its Judgment of
30 November 2010 (I.C.J. Reports 2010 (II), p. 690, para. 157, and pp. 690-691, para. 159). The
Court’s inquiry will be limited to the injury resulting from the breach of Mr. Diallo’s rights as an
individual, that is, “the injury flowing from the wrongful detentions and expulsion of Mr. Diallo in
1995-96, including the resulting loss of his personal belongings” (ibid., p. 691, para. 163).

16. In the present stage of the proceedings, the Court once again will be guided by the
approach summarized in the preceding paragraph. Thus, the starting point in the Court’s inquiry
will be the evidence adduced by Guinea to support its claim under each head of damage, which the
Court will assess in light of evidence introduced by the DRC. The Court also recognizes that the
abruptness of Mr. Diallo’s expulsion may have diminished the ability of Mr. Diallo and Guinea to
locate certain documents, calling for some flexibility by the Court in considering the record before
it.

21. In the view of the Court, non-material injury can be established even without specific
evidence. In the case of Mr. Diallo, the fact that he suffered non-material injury is an inevitable
consequence of the wrongful acts of the DRC already ascertained by the Court. In its Judgment on
the merits, the Court found that Mr. Diallo had been arrested without being informed of the reasons

*

“take into account the specific circumstances of this case, the brevity of the detention
complained of, the absence of any mistreatment of Mr. Diallo, [and] the fact that
Mr. Diallo was expelled to his country of origin, with which he had been able to
maintain ongoing and high-level contacts throughout his lengthy stay in the Congo”.

20. The DRC, for its part, does not contest the fact that Mr. Diallo suffered “non-pecuniary
injury”. However, the DRC requests the Court to

No specific evidence regarding this head of damage is submitted by Guinea.

“Mr. Diallo suffered moral and mental harm, including emotional pain,
suffering and shock, as well as the loss of his position in society and injury to his
reputation as a result of his arrests, detentions and expulsion by the DRC.”

19. In the present case, Guinea contends that

18. “Mental and moral damage”, referred to by Guinea, or “non-pecuniary injury”, referred
to by the DRC, covers harm other than material injury which is suffered by an injured entity or
individual. Non-material injury to a person which is cognizable under international law may take
various forms. For instance, the umpire in the Lusitania cases before the Mixed Claims
Commission (United States/Germany) mentioned “mental suffering, injury to [a claimant’s]
feelings, humiliation, shame, degradation, loss of social position or injury to his credit or to his
reputation” (Opinion in the Lusitania Cases, 1 November 1923, United Nations, Reports of
International Arbitral Awards (RIAA), Vol. VII, p. 40). The Inter-American Court of Human
Rights observed in Gutiérrez-Soler v. Colombia that “[n]on pecuniary damage may include
distress, suffering, tampering with the victim’s core values, and changes of a non pecuniary nature
in the person’s everyday life” (Judgment of 12 September 2005 (Merits, Reparations and Costs),
IACHR, Series C, No. 132, para. 82).

A. Claim for compensation for non-material injury suffered by Mr. Diallo
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24. Quantification of compensation for non-material injury necessarily rests on equitable
considerations. As the umpire noted in the Lusitania cases, non-material injuries “are very real,
and the mere fact that they are difficult to measure or estimate by money standards makes them
none the less real and affords no reason why the injured person should not be compensated
therefore as compensatory damages” (RIAA, Vol. VII, p. 40). When considering compensation for
material or non-material injury caused by violations of the Covenant or the African Charter,
respectively, the Human Rights Committee and the African Commission on Human and Peoples’
Rights recommended “adequate compensation” without specifying the sum to be paid (see, for
example, A. v. Australia, HRC, 3 April 1997, communication No. 560/1993, United Nations
doc. CCPR/C/59/D/560/1993, para. 11; Kenneth Good v. Republic of Botswana, ACHPR,
26 May 2010, communication No. 313/05, 28th Activity Report, Ann. IV, p. 110, para. 244).
Arbitral tribunals and regional human rights courts have been more specific, given the power to
assess compensation granted by their respective constitutive instruments. Equitable considerations
have guided their quantification of compensation for non-material harm. For instance, in
Al-Jedda v. the United Kingdom, the Grand Chamber of the European Court of Human Rights
stated that, for determining damage,

“arrest and detention aimed at allowing such an expulsion measure, one without any
defensible basis, to be effected can only be characterized as arbitrary within the
meaning of Article 9, paragraph 1, of the Covenant and Article 6 of the African
Charter” (ibid.).

In addition, Mr. Diallo’s

“it is difficult not to discern a link between Mr. Diallo’s expulsion and the fact that he
had attempted to recover debts which he believed were owed to his companies by,
amongst others, the Zairean State or companies in which the State holds a substantial
portion of the capital” (I.C.J. Reports 2010 (II), p. 669, para. 82).

23. The circumstances of the case point to the existence of certain factors which aggravate
Mr. Diallo’s non-material injury. One is the context in which the wrongful detentions and
expulsion occurred. As the Court noted in its Judgment on the merits,

22. The Court has taken into account the number of days for which Mr. Diallo was detained
and its earlier conclusion that it had not been demonstrated that Mr. Diallo was mistreated in
violation of Article 10, paragraph 1, of the Covenant (ibid., p. 671, para. 89).

for his arrest and without being given the possibility to seek a remedy (I.C.J. Reports 2010 (II),
p. 666, para. 74, and p. 670, para. 84); that he was detained for an unjustifiably long period
pending expulsion (ibid., pp. 668-669, para. 79); that he was made the object of accusations that
were not substantiated (ibid., p. 669, para. 82); and that he was wrongfully expelled from the
country where he had resided for 32 years and where he had engaged in significant business
activities (ibid., pp. 666-667, paras. 73 and 74). Thus, it is reasonable to conclude that the DRC’s
wrongful conduct caused Mr. Diallo significant psychological suffering and loss of reputation.
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28. The DRC contends that Guinea was responsible for having produced the inventory in
question as evidence before the Court, only later to declare it incomplete. Citing Guinea’s role in
preparing the inventory, the DRC characterizes that inventory as “credible” and “serious”, and

27. Guinea claims that Mr. Diallo’s abrupt expulsion prevented him from making
arrangements for the transfer or disposal of personal property that was in his apartment and also
caused the loss of certain assets in bank accounts. Guinea refers to an inventory of items in
Mr. Diallo’s apartment that was prepared 12 days after he was expelled, claiming that the inventory
understated his personal property because it failed to include a number of high-value items that
were in the apartment. It states that all of these assets have been irretrievably lost and estimates the
value of lost tangible and intangible assets (including bank accounts) at US$550,000.

1. Alleged loss of Mr. Diallo’s personal property (including assets in bank accounts)

26. As previously noted (see paragraph 14), Guinea claims compensation for three heads of
material damage. The Court will begin by addressing Guinea’s claim relating to the loss of
Mr. Diallo’s personal property; it will then consider Guinea’s claims concerning loss of
professional remuneration during Mr. Diallo’s unlawful detentions and following his unlawful
expulsion from the DRC; and, finally, it will turn to Guinea’s claim in respect of “potential
earnings”.

B. Claim for compensation for material injury suffered by Mr. Diallo

25. With regard to the non-material injury suffered by Mr. Diallo, the circumstances outlined
in paragraphs 21 to 23 lead the Court to consider that the amount of US$85,000 would provide
appropriate compensation. The sum is expressed in the currency to which both Parties referred in
their written pleadings on compensation.

*

Similarly, the Inter-American Court of Human Rights has said that the payment of a sum of money
as compensation for non-pecuniary damages may be determined by that court “in reasonable
exercise of its judicial authority and on the basis of equity” (Cantoral Benavides v. Peru, Judgment
of 3 December 2001 (Reparations and Costs), IACHR, Series C, No. 88, para. 53).

“[i]ts guiding principle is equity, which above all involves flexibility and an objective
consideration of what is just, fair and reasonable in all the circumstances of the case,
including not only the position of the applicant but the overall context in which the
breach occurred” (Application No. 27021/08, Judgment of 7 July 2011, ECHR
Reports 2011, para. 114).
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29. The Court here addresses Guinea’s claim for the loss of Mr. Diallo’s personal property,
without taking into account property of the two companies (to which Guinea also refers), given the
Court’s prior decision that Guinea’s claims relating to the companies were inadmissible (see
paragraph 17 above). The personal property at issue in Guinea’s claim may be divided into three
categories: furnishings of Mr. Diallo’s apartment that appear on the above-referenced inventory;
certain high-value items alleged to have been in Mr. Diallo’s apartment, which are not specified on
that inventory; and assets in bank accounts.

32. Even assuming that it could be established that the personal property on the inventory
was lost and that any such loss was caused by the DRC’s unlawful conduct, Guinea offers no
evidence regarding the value of the items on the inventory (either with respect to individual items
or in the aggregate).

31. There is, however, uncertainty about what happened to the property listed on the
inventory. Guinea does not point to any evidence that Mr. Diallo attempted to transport or to
dispose of the property in the apartment, and there is no evidence before the Court that the DRC
barred him from doing so. The DRC states that it did not take possession of the apartment and that
it did not evict Mr. Diallo from the apartment. Mr. Diallo himself stated in 2008 that the company
from which the apartment was leased took possession of it soon after his expulsion and that, as a
result, he had lost all of his personal effects. Therefore, taken as a whole, Guinea has failed to
prove the extent of the loss of Mr. Diallo’s personal property listed on the inventory and the extent
to which any such loss was caused by the DRC’s unlawful conduct.

30. As to personal property that was located in Mr. Diallo’s apartment, it appears that the
inventory of the property in Mr. Diallo’s apartment, which both Parties have submitted to the
Court, was prepared approximately 12 days after Mr. Diallo’s expulsion from the DRC. While
Guinea complains about omissions from the inventory (the high-value items discussed below), both
Parties appear to accept that the items that are listed on the inventory were in the apartment at the
time the inventory was prepared.

*

35. As to assets alleged to have been contained in bank accounts, Guinea offers no details
and no evidence to support its claim. There is no information about the total sum held in bank
accounts, the amount of any particular account or the name(s) of the bank(s) in which the
account(s) were held. Further, there is no evidence demonstrating that the unlawful detentions and
expulsion of Mr. Diallo caused the loss of any assets held in bank accounts. For example, Guinea
does not explain why Mr. Diallo could not access any such accounts after leaving the DRC. Thus,
it has not been established that Mr. Diallo lost any assets held in his bank accounts in the DRC or
that the DRC’s unlawful acts caused Mr. Diallo to lose any such financial assets. Accordingly, the
Court rejects Guinea’s claim as to the loss of bank account assets.

34. The Court next considers Guinea’s contention that Mr. Diallo’s apartment contained
certain high-value items not specified on the inventory described above. Guinea mentions several
items in its Memorial (e.g., a diamond-studded watch and two paintings by a renowned artist), but
offers few details and provides no evidence to support the assertion that the items were located in
Mr. Diallo’s apartment at the time of his detentions and expulsion. There is no statement by
Mr. Diallo describing these goods. There are no records of purchase, even as to items allegedly
purchased from well-known establishments selling high-value luxury items that can be expected to
keep records of sales, and which are located outside the territory of the DRC, thus making them
accessible to Mr. Diallo. Guinea has put forward no evidence whatsoever that Mr. Diallo owned
these items at the time of his expulsion, that they were in his apartment if he did own them, or that
they were lost as a result of his treatment by the DRC. For these reasons, the Court rejects
Guinea’s claims as to the loss of high-value items not specified on the inventory.

33. Despite the shortcomings in the evidence related to the property listed on the inventory,
the Court recalls that Mr. Diallo lived and worked in the territory of the DRC for over thirty years,
during which time he surely accumulated personal property. Even assuming that the DRC is
correct in its contention that Guinean officials and Mr. Diallo’s relatives were in a position to
dispose of that personal property after Mr. Diallo’s expulsion, the Court considers that, at a
minimum, Mr. Diallo would have had to transport his personal property to Guinea or to arrange for
its disposition in the DRC. Thus, the Court is satisfied that the DRC’s unlawful conduct caused
some material injury to Mr. Diallo with respect to personal property that had been in the apartment
in which he lived, although it would not be reasonable to accept the very large sum claimed by
Guinea for this head of damage. In such a situation, the Court considers it appropriate to award an
amount of compensation based on equitable considerations (see paragraph 36 below). Other
courts, including the European Court of Human Rights and the Inter-American Court of Human
Rights, have followed this approach where warranted (see, e.g., Lupsa v. Romania, Application
No. 10337/04, Judgment of 8 June 2006, ECHR Reports 2006-VII, paras. 70-72; Chaparro
Álvarez and Lapo Íñiguez v. Ecuador, Judgment of 21 November 2007 (Preliminary Objections,
Merits, Reparations and Costs), IACHR, Series C, No. 170, paras. 240 and 242).

contends that Guinea cannot now claim that Mr. Diallo owned additional assets not reflected in it.
The DRC further asserts that it cannot be held responsible for the alleged loss of any property that
was in the apartment because the DRC did not order Mr. Diallo’s eviction from the apartment and
because Mr. Diallo’s personal property was under the control of officials from the Guinean
embassy and of Mr. Diallo’s friends and relatives. Further, the DRC states that Guinea has
provided no evidence regarding bank assets.

*
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37. At the outset, the Court notes that, in its submissions at the conclusion of its Memorial,
Guinea claims US$6,430,148 for Mr. Diallo’s loss of earnings during his detentions and following
his expulsion. However, Guinea makes reference elsewhere in its Memorial to a sum of
US$80,000 for Mr. Diallo’s loss of earnings during his detentions. As presented by Guinea, this
claim for US$80,000, although not reflected as a separate submission, is clearly distinct from its
claim for US$6,430,148 which, in the reasoning of the Memorial, only concerns the alleged “loss
of earnings” following Mr. Diallo’s expulsion. The Court will interpret Guinea’s submissions in
light of the reasoning of its Memorial, as it is entitled to do (see, e.g., Nuclear Tests (Australia v.
France), Judgment, I.C.J. Reports 1974, p. 262, para. 29; Nuclear Tests (New Zealand v. France),
Judgment, I.C.J. Reports 1974, p. 466, para. 30). Therefore, in the present Judgment, it will first
consider the claim of US$80,000 for loss of professional remuneration during Mr. Diallo’s
detentions (see paragraphs 38-46) and then will examine the claim of US$6,430,148 for loss of
professional remuneration following his expulsion (see paragraphs 47-49).

*

39. In response, the DRC contends that Guinea has not produced any documentary evidence
to support the claim for loss of remuneration. The DRC also takes the view that Guinea has failed
to show that Mr. Diallo’s detentions caused a loss of remuneration that he otherwise would have
received. In particular, the DRC asserts that Guinea has failed to explain why Mr. Diallo, as the
sole gérant and associé of the two companies, could not have directed that payments be made to
him. According to the DRC, no compensation for loss of remuneration during the period of
Mr. Diallo’s detention is warranted.

38. Guinea asserts that, prior to his arrest on 5 November 1995, Mr. Diallo received monthly
remuneration of US$25,000 in his capacity as gérant of Africom-Zaire and Africontainers-Zaire.
Based on that figure, Guinea estimates that Mr. Diallo suffered a loss totalling US$80,000 during
the 72 days he was detained, an amount that, according to Guinea, takes account of inflation.
Guinea states that remuneration from the two companies was Mr. Diallo’s “main source of income”
and does not ask the Court to award compensation in respect of any other income relating to the
period of Mr. Diallo’s detentions. Guinea further asserts that Mr. Diallo was unable to carry out his
“normal management activities” while in detention and thus to ensure that his companies were
being properly run.

42. Moreover, there is evidence suggesting that Mr. Diallo was not receiving US$25,000 per
month in remuneration from the two companies prior to his detentions. First, the evidence
regarding Africom-Zaire and Africontainers-Zaire strongly indicates that neither of the companies
was conducting business  apart from the attempts to collect debts allegedly owed to each
company  during the years immediately prior to Mr. Diallo’s detentions. In particular, the record
indicates that the operations of Africontainers-Zaire had, even according to Guinea, experienced a
serious decline by 1990. In addition, as the Court noted previously, the DRC asserted that
Africom-Zaire had ceased all commercial activities by the end of the 1980s and for that reason had
been struck from the Trade Register (I.C.J. Reports 2007 (II), p. 593, para. 22; I.C.J. Reports
2010 (II), p. 677, para. 108); this assertion was not challenged by Guinea. It appears that disputes
about the amounts payable by various entities to Africom-Zaire and Africontainers-Zaire continued
into the 1990s, in some cases even after Mr. Diallo’s expulsion in 1996. But there is no evidence
of operating activity that would have generated a flow of income during the years just prior to
Mr. Diallo’s detentions.

41. The claim that Mr. Diallo was earning US$25,000 per month as gérant of the two
companies is made for the first time in the present phase of the proceedings, devoted to
compensation. Guinea offers no evidence to support the claim. There are no bank account or tax
records. There are no accounting records of either company showing that it had made such
payments. It is plausible, of course, that Mr. Diallo’s abrupt expulsion impeded or precluded his
access to such records. That said, the absence of any evidence in support of the claim for loss of
remuneration at issue here stands in stark contrast to the evidence adduced by Guinea at an earlier
stage of this case in support of the claims relating to the two companies, which included various
documents from the records of the companies.

40. The Court observes that, in general, a claim for income lost as a result of unlawful
detention is cognizable as a component of compensation. This approach has been followed, for
example, by the European Court of Human Rights (see, e.g., Teixeira de Castro v. Portugal,
Application No. 44/1997/828/1034, Judgment of 9 June 1998, ECHR Reports 1998-IV,
paras. 46-49), by the Inter-American Court of Human Rights (see, e.g., Suárez-Rosero v. Ecuador,
Judgment of 20 January 1999 (Reparations and Costs), IACHR, Series C, No. 44, para. 60), and by
the Governing Council of the United Nations Compensation Commission (see United Nations
Compensation Commission Governing Council, Report and Recommendations Made by the Panel
of Commissioners Concerning the Fourteenth Instalment of “E3” Claims, United Nations
doc. S/AC.26/2000/19, 29 September 2000, para. 126). Moreover, if the amount of the lost income
cannot be calculated precisely, estimation may be appropriate (see, e.g., Elci and Others v. Turkey,
Application Nos. 23145/93 and 25091/94, Judgment of 13 November 2003, ECHR, para. 721;
Case of the “Street Children” (Villagrán-Morales et al.) v. Guatemala, Judgment of 26 May 2001
(Reparations and Costs), IACHR, Series C, No. 77, para. 79). Thus, the Court must first consider
whether Guinea has established that Mr. Diallo was receiving remuneration prior to his detentions
and that such remuneration was in the amount of US$25,000 per month.

36. The Court therefore awards no compensation in respect of the high-value items and bank
account assets described in paragraphs 34 and 35 above. However, in view of the Court’s
conclusions above (see paragraph 33) regarding the personal property of Mr. Diallo and on the
basis of equitable considerations, the Court awards the sum of US$10,000 under this head of
damage.

2. Alleged loss of remuneration during Mr. Diallo’s unlawful detentions and following his
unlawful expulsion
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*

47. In addition to the claim for loss of remuneration during his unlawful detentions, Guinea
asserts that the unlawful expulsion of Mr. Diallo by the DRC deprived him of the ability to
continue receiving remuneration as the gérant of Africom-Zaire and Africontainers-Zaire. Based
on its claim (described above) that Mr. Diallo received remuneration of US$25,000 per month prior
to his detentions in 1995-1996, Guinea asserts that, during the period that has elapsed since

*

46. Under these circumstances, Guinea has not proven to the satisfaction of the Court that
Mr. Diallo suffered a loss of professional remuneration as a result of his unlawful detentions.

*

45. Guinea also does not explain to the satisfaction of the Court how Mr. Diallo’s detentions
caused an interruption in any remuneration that Mr. Diallo might have been receiving in his
capacity as gérant of the two companies. If the companies were in fact in a position to pay
Mr. Diallo as of the time that he was detained, it is reasonable to expect that employees could have
continued to make the necessary payments to the gérant (their managing director and the owner of
the companies). Moreover, as noted above (see paragraph 12), Mr. Diallo was detained from
5 November 1995 to 10 January 1996, then released and then detained again from 25 January 1996
to 31 January 1996. Thus, there was a period of two weeks during which there was an opportunity
for Mr. Diallo to make arrangements to receive any remuneration that the companies allegedly had
failed to pay him during the initial 66-day period of detention.

44. The Court therefore concludes that Guinea has failed to establish that Mr. Diallo was
receiving remuneration from Africom-Zaire and Africontainers-Zaire on a monthly basis in the
period immediately prior to his detentions in 1995-1996 or that such remuneration was at the rate
of US$25,000 per month.

Mr. Diallo’s expulsion on 31 January 1996, he has lost additional “professional income” in the
amount of US$4,755,500. Guinea further asserts that this amount should be adjusted upward to
account for inflation, such that its estimate of Mr. Diallo’s loss of professional remuneration since
his expulsion is US$6,430,148.

43. Secondly, in contrast to Guinea’s claim in the present phase of the proceedings devoted
to compensation that Mr. Diallo was receiving monthly remuneration of US$25,000, Guinea told
the Court, during the preliminary objections phase, that Mr. Diallo was “already impoverished in
1995”. This statement to the Court is consistent with the fact that, on 12 July 1995, Mr. Diallo
obtained in the DRC, at his request, a “Certificate of Indigency” declaring him “temporarily
destitute” and thus permitting him to avoid payments that would otherwise have been required in
order to register a judgment in favour of one of the companies.

*

51. Guinea makes an additional claim that it describes as relating to Mr. Diallo’s “potential
earnings”. Specifically, Guinea states that Mr. Diallo’s unlawful detentions and subsequent
expulsion resulted in a decline in the value of the two companies and the dispersal of their assets.

3. Alleged deprivation of potential earnings

50. The Court therefore awards no compensation for remuneration that Mr. Diallo allegedly
lost during his detentions and following his expulsion.

*

49. For the reasons indicated above, the Court has already rejected the claim for loss of
professional remuneration during the period of Mr. Diallo’s detentions (see paragraphs 38-46).
Those reasons also apply with respect to Guinea’s claim relating to the period following
Mr. Diallo’s expulsion. Moreover, Guinea’s claim with respect to Mr. Diallo’s post-expulsion
remuneration is highly speculative and assumes that Mr. Diallo would have continued to receive
US$25,000 per month had he not been unlawfully expelled. While an award of compensation
relating to loss of future earnings inevitably involves some uncertainty, such a claim cannot be
purely speculative (cf. Khamidov v. Russia, Application No. 72118/01, Judgment of
15 November 2007 (Merits and Just Satisfaction), ECHR, para. 197; Chaparro Álvarez and Lapo
Íñiguez v. Ecuador, Judgment of 21 November 2007 (Preliminary Objections, Merits, Reparations
and Costs), IACHR, Series C, No. 170, paras. 235-236; see also Commentary to Article 36, Draft
Articles on Responsibility of States for Internationally Wrongful Acts, Yearbook of the
International Law Commission, 2001, Vol. II (2), pp. 104-105 (concerning “lost profits” claims)).
Thus, the Court concludes that no compensation can be awarded for Guinea’s claim relating to
unpaid remuneration following Mr. Diallo’s expulsion.

*

48. The DRC reiterates its position regarding the claim for unpaid remuneration from the
period of Mr. Diallo’s detentions, in particular the lack of evidence to support the claim that
Mr. Diallo was receiving remuneration of US$25,000 per month prior to his detentions and
expulsion.
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57. The Court recalls that the sum awarded to Guinea in the exercise of diplomatic protection
of Mr. Diallo is intended to provide reparation for the latter’s injury.
IV. PROCEDURAL COSTS

*

53. The Court considers that Guinea’s claim concerning “potential earnings” amounts to a
claim for a loss in the value of the companies allegedly resulting from Mr. Diallo’s detentions and
expulsion. Such a claim is beyond the scope of these proceedings, given this Court’s prior decision
that Guinea’s claims relating to the injuries alleged to have been caused to the companies are
inadmissible (I.C.J. Reports 2007 (II), p. 617, para. 98, subpara. (1) (b) of the operative part).

*

56. The total sum awarded to Guinea is US$95,000 to be paid by 31 August 2012. The
Court expects timely payment and has no reason to assume that the DRC will not act accordingly.

III. TOTAL SUM AWARDED AND POST-JUDGMENT INTEREST

55. Having analysed the components of Guinea’s claim in respect of material injury caused
to Mr. Diallo as a result of the DRC’s unlawful conduct, the Court awards compensation to Guinea
in the amount of US$10,000.

*

54. For these reasons, the Court awards no compensation to Guinea in respect of its claim
relating to the “potential earnings” of Mr. Diallo.

*

*

*
*

60. The Court recalls that Article 64 of the Statute provides that, “[u]nless otherwise decided
by the Court, each party shall bear its own costs”. While the general rule has so far always been
followed by the Court, Article 64 implies that there may be circumstances which would make it
appropriate for the Court to allocate costs in favour of one of the parties. However, the Court does
not consider that any such circumstances exist in the present case. Accordingly, each party shall
bear its own costs.

*

59. The DRC asks the Court “to dismiss the request for the reimbursement of costs submitted
by Guinea and to leave each State to bear its own costs of the proceedings, including the costs of its
counsel, advocates and others”. The DRC contends that Guinea lost the major part of the case and
that, moreover, the amount claimed “represents an arbitrary, lump-sum determination, unsupported
by any serious and credible evidence”.

58. Guinea requests the Court to award costs in its favour, in the amount of US$500,000,
because, “as a result of having been forced to institute the present proceedings, the Guinean State
has incurred unrecoverable costs which it should not, in equity, be required to bear”.

Nevertheless, considering that the award of post-judgment interest is consistent with the practice of
other international courts and tribunals (see, for example, The M/V “Saiga” (No. 2) (Saint Vincent
and the Grenadines v. Guinea), Judgment of 1 July 1999, ITLOS, para. 175; Bámaca-Velásquez v.
Guatemala (Reparations and Costs), Judgment of 22 February 2002, IACHR, Series C, No. 91,
para. 103; Papamichalopoulos and Others v. Greece (Article 50), Application No. 33808/02,
Judgment of 31 October 1995, ECHR, Series A, No. 330-B, para. 39; Lordos and Others v. Turkey
(just satisfaction), Application No. 15973/90, Judgment of 10 January 2012, ECHR, para. 76 and
dispositif, para. 1 (b)), the Court decides that, should payment be delayed, post-judgment interest
on the principal sum due will accrue as from 1 September 2012 at an annual rate of 6 per cent.
This rate has been fixed taking into account the prevailing interest rates on the international market
and the importance of prompt compliance.

Guinea also asserts that Mr. Diallo was unable to assign his holdings (parts sociales) in these
companies to third parties and that his loss of potential earnings can be valued at 50 per cent of the
“exchange value of the holdings”, a sum that, according to Guinea, totals US$4,360,000.

52. The DRC points out that Guinea’s calculation of the alleged loss to Mr. Diallo is based
on assets belonging to the two companies, and not assets that belong to Mr. Diallo in his individual
capacity. Furthermore, the DRC contends that Guinea provides no proof that the companies’ assets
have, in fact, been lost or that specific assets of Africom-Zaire or Africontainers-Zaire to which
Guinea refers could not be sold on the open market.
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(1) By fifteen votes to one,

THE COURT,

61. For these reasons,
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Judge ad hoc Mampuya;

Judge ad hoc Mampuya;

Judge Yusuf; Judge ad hoc Mahiou;

Decides that the total amount of compensation due under points 1 and 2 above shall be paid
by 31 August 2012 and that, in case it has not been paid by this date, interest on the principal sum
due from the Democratic Republic of the Congo to the Republic of Guinea will accrue as from
1 September 2012 at an annual rate of 6 per cent;

(5) Unanimously,

Finds that no compensation is due from the Democratic Republic of the Congo to the
Republic of Guinea with regard to the claim concerning material injury allegedly suffered by
Mr. Diallo as a result of a deprivation of potential earnings;

(4) Unanimously,

AGAINST:

IN FAVOUR:

President Tomka; Vice-President Sepúlveda-Amor; Judges Owada, Abraham,
Keith, Bennouna, Skotnikov, Cançado Trindade, Greenwood, Xue, Donoghue, Gaja,
Sebutinde; Judge ad hoc Mampuya;

Finds that no compensation is due from the Democratic Republic of the Congo to the
Republic of Guinea with regard to the claim concerning material injury allegedly suffered by
Mr. Diallo as a result of a loss of professional remuneration during his unlawful detentions and
following his unlawful expulsion;

(3) By fourteen votes to two,

AGAINST:

IN FAVOUR:

President Tomka; Vice-President Sepúlveda-Amor; Judges Owada, Abraham,
Keith, Bennouna, Skotnikov, Cançado Trindade, Yusuf, Greenwood, Xue, Donoghue,
Gaja, Sebutinde; Judge ad hoc Mahiou;

Fixes the amount of compensation due from the Democratic Republic of the Congo to the
Republic of Guinea for the material injury suffered by Mr. Diallo in relation to his personal
property at US$10,000;

(2) By fifteen votes to one,

AGAINST:

President Tomka; Vice-President Sepúlveda-Amor; Judges Owada, Abraham,
Keith, Bennouna, Skotnikov, Cançado Trindade, Yusuf, Greenwood, Xue, Donoghue,
Gaja, Sebutinde; Judge ad hoc Mahiou;

IN FAVOUR:

Fixes the amount of compensation due from the Democratic Republic of the Congo to the
Republic of Guinea for the non-material injury suffered by Mr. Diallo at US$85,000;
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Judge ad hoc Mahiou.

Peter TOMKA,
President.

___________

P.T.

(Initialled) Ph.C.

(Initialled)

Judge CANÇADO TRINDADE appends a separate opinion to the Judgment of the Court;
Judges YUSUF and GREENWOOD append declarations to the Judgment of the Court;
Judges ad hoc MAHIOU and MAMPUYA append separate opinions to the Judgment of the Court.

(Signed) Philippe COUVREUR,
Registrar.

(Signed)

Done in French and in English, the French text being authoritative, at the Peace Palace,
The Hague, this nineteenth day of June, two thousand and twelve, in three copies, one of which
will be placed in the archives of the Court and the others transmitted to the Government of the
Republic of Guinea and the Government of the Democratic Republic of the Congo, respectively.

AGAINST:

President Tomka; Vice-President Sepúlveda-Amor; Judges Owada, Abraham,
Keith, Bennouna, Skotnikov, Cançado Trindade, Yusuf, Greenwood, Xue, Donoghue,
Gaja, Sebutinde; Judge ad hoc Mampuya;

IN FAVOUR:

Rejects the claim of the Republic of Guinea concerning the costs incurred in the proceedings.

(6) By fifteen votes to one,
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I. GENERAL FACTUAL BACKGROUND

A. The claim concerning the arrest and detention measures taken
against Mr. Diallo in 1988-1989
B. The claim concerning the arrest, detention and expulsion
measures taken against Mr. Diallo in 1995-1996
1. The facts
2. Consideration of the facts in the light of the applicable
international law
(a) The alleged violation of Article 13 of the Covenant
and Article 12, paragraph 4, of the African Charter
(b) The alleged violation of Article 9, paragraphs 1 and
2, of the Covenant and Article 6 of the African
Charter
(c) The alleged violation of the prohibition on
subjecting a detainee to mistreatment
(d) The alleged violation of the provisions of Article 36,
paragraph 1 (b), of the Vienna Convention on
Consular Relations

1-14

Paragraphs
CHRONOLOGY OF THE PROCEDURE

TABLE OF CONTENTS

Protection of Mr. Diallo’s rights as an individual.

General factual background.

(REPUBLIC OF GUINEA v. DEMOCRATIC REPUBLIC OF THE CONGO)

AHMADOU SADIO DIALLO

30 November 2010

YEAR 2010

INTERNATIONAL COURT OF JUSTICE

2010
30 November
General List
No. 103

Court’s assessment of the facts — First period of detention continuous — Second period of
detention with a view to expulsion — Death threats not supported by any evidence.

Claim concerning the arrest, detention and expulsion measures taken against Mr. Diallo in
1995-1996 — Facts on which the Parties concur — Facts on which the Parties differ — Burden of
proof — Principles — Type of facts and obligation in question — Evaluation by the Court of all the
evidence produced by the Parties and subjected to adversarial scrutiny.

Admissibility of the claim concerning the arrest and detention measures taken against
Mr. Diallo in 1988-1989 — Point in the proceedings when this claim was asserted — Purpose of
the written observations in response to the preliminary objections — Claim first presented in the
Reply — Article 40, paragraph 1, of the Statute — Articles 38, paragraph 2, and 49, paragraph 1,
of the Rules of Court — Subject of the dispute defined by the Application — Determination as to
whether the additional claim is implicit in the Application — 1988-1989 and 1995-1996 arrests
made in different contexts and on different legal bases — New claim depriving the Respondent of
the fundamental procedural right to raise preliminary objections — Distinctiveness, in this respect,
of an action in diplomatic protection — Determination as to whether the additional claim arises
directly out of the issue forming the subject-matter of the Application — Facts which are more or
less comparable but dissimilar in nature — Facts known to the Applicant when the Application was
filed and pre-dating those which the Application concerns — Additional claim inadmissible.
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*

Alleged violation of the right to property guaranteed by Article 14 of the African Charter on
Human and Peoples’ Rights — Question falling within the scope of the assessment of the damage
Mr. Diallo suffered.

Alleged violation of Article 36, paragraph 1 (b), of the Vienna Convention on Consular
Relations — Provision applicable to any form of deprivation of liberty, even outside the criminal
context — Obligation to inform the arrested person on the authorities’ own initiative and “without
delay” of his right to seek assistance from the consular authorities of his country — Fact that the
arrested person did not request such assistance and that the consular authorities learned of the
arrest through other channels — No evidence to prove oral notice — Violation established.

Alleged violation of the prohibition on subjecting a detainee to mistreatment — Articles 7
and 10, paragraph 1, of the International Covenant on Civil and Political Rights; Article 5 of the
African Charter on Human and Peoples’ Rights — Prohibition of inhuman and degrading
treatment — Rule of general international law binding on States in all circumstances, even apart
from any treaty commitments — Lack of evidence — Violation not established.

Alleged violation of Article 9, paragraphs 1 and 2, of the International Covenant on Civil
and Political Rights and Article 6 of the African Charter on Human and Peoples’ Rights —
Provisions applicable to any form of arrest or detention decided upon and carried out by a public
authority, even outside the context of criminal proceedings — Insignificance in this respect of how
the forcible removal from the territory is characterized under domestic law — Requirement that the
arrested person must be “informed of any charges” against him applicable only in criminal
proceedings — Mr. Diallo’s arrest and detention with a view to his expulsion — Violation of the
requirements laid down in Article 15 of the Zairean Legislative Order of 12 September 1983
concerning immigration control — Arbitrariness of the arrest and detention given the number and
seriousness of the irregularities tainting them — Violation of Article 9, paragraph 1, of the
Covenant and Article 6 of the African Charter — No notice of the reasons for arrest — Violation of
Article 9, paragraph 2, of the Covenant.

Alleged violation of Article 13 of the International Covenant on Civil and Political Rights
and Article 12, paragraph 4, of the African Charter on Human and Peoples’ Rights — Requirement
that expulsion must be “in accordance with the law” — Meaning — Court’s interpretation
corroborated by the Human Rights Committee and the African Commission on Human and
Peoples’ Rights  Interpretation of similar provisions by the European Court of Human Rights
and the Inter-American Court of Human Rights consistent with the Court’s interpretation 
Authority empowered under DRC law to sign the expulsion decree  Zairean Legislative Order of
12 September 1983 concerning immigration control — Constitutional Act of 9 April 1994 —
Interpretation of domestic law by national authorities — Interpretation of domestic law by the
Court when a State puts forward a manifestly incorrect reading — No prior opinion from the
National Immigration Board — Absence of reasoning in the expulsion decree — Violation of
Article 13 of the Covenant and Article 12, paragraph 4, of the African Charter  No opportunity
for Mr. Diallo to submit the reasons against his expulsion and to have his case reviewed by the
competent authority — Absence of “compelling reasons of national security” — Violation of
Article 13 of the Covenant.

-2-

Mr. Diallo’s

direct

rights

-3as

associé
in

Africom-Zaire

and

Rights relating to the gérance — Articles 64, 65 and 69 of the Decree of 27 February 1887;
Articles 14 and 17 of Africontainers-Zaire’s Articles of Incorporation — Alleged violation of the
right to appoint a gérant — Responsibility of the company, not a right of the associé — Alleged
violation of the right to be appointed gérant — No violation, Mr. Diallo having remained gérant —
Alleged violation of the right to exercise the functions of gérant — Possible to entrust day-to-day
management to agents or proxies under Congolese law and the Articles of Incorporation — No
violation — Alleged violation of the right not to be removed as gérant — Conditions on removal
under Article 67 of the Decree of 27 February 1887 — Removal not proved — No violation.

Right to take part and vote in general meetings of the companies — Article 79 of the
Congolese Decree of 27 February 1887 on commercial companies — Direct right of the
associés — No general meetings convened — Impact on the right to take part and vote — Alleged
obligation to hold general meetings on DRC territory and convening of meetings from abroad —
Alleged right to attend general meetings in person — Proxy representation of the associé at
general meetings pursuant to Articles 80 and 81 of the Decree of 27 February 1887 — Purpose of
these provisions — Control exercised by Mr. Diallo over the companies — Appointment of a proxy
under Article 22 of Africontainers-Zaire’s Articles of Incorporation — Distinction between
impeding the exercise of a right and violating that right — No violation of the right to take part and
vote in general meetings.

Congolese law of commercial companies — Société privée à responsabilité limitée —
Concept — Legal existence of the two companies under domestic law — Mr. Diallo’s role and
participation in the companies as gérant and associé — Distinction between alleged infringements
of the companies’ rights and those concerning the associé’s direct rights  Arguments put forward
by Guinea.

Protection of
Africontainers-Zaire.

*

Right to property of Mr. Diallo over his parts sociales in Africom-Zaire and
Africontainers-Zaire –– Legal personality of the company distinct from that of its shareholders —
Property of the company not merged with that of an associé, even a sole associé — Capital being
part of the company’s property — Parts sociales, representing but distinct from the capital, owned
by the associés — Right of associés to receive dividends or any monies payable on the winding-up
of a company — No evidence of any dividend declaration or of the winding-up of the companies —
No need to determine the extent of the companies’ business activities  No need to establish
whether, as alleged, the companies had been in “undeclared bankruptcy” — Claim of indirect
expropriation not established.

Right to oversee and monitor the management — Articles 71 and 75 of the Decree of
27 February 1887; Article 19 of Africontainers-Zaire’s Articles of Incorporation — No violation.
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the Republic of Guinea,
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In the case concerning Ahmadou Sadio Diallo,

Present:

JUDGMENT

Reparation — Judicial finding of the violations not sufficient  Compensation  Six-month
period to reach agreement on the amount of compensation to be paid by the DRC to Guinea for the
injury flowing from the wrongful detentions and expulsion of Mr. Diallo in 1995-1996, including
the resulting loss of his personal belongings.
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“Mr. Ahmadou Sadio Diallo, a businessman of Guinean nationality, was
unjustly imprisoned by the authorities of the Democratic Republic of the Congo, after
being resident in that State for thirty-two (32) years, despoiled of his sizable
investments, businesses, movable and immovable property and bank accounts, and
then expelled.”

In the Application (Part One), Guinea maintained that:

1. On 28 December 1998, the Government of the Republic of Guinea (hereinafter “Guinea”)
filed in the Registry of the Court an Application instituting proceedings against the Democratic
Republic of the Congo (hereinafter the “DRC”, named Zaire between 1971 and 1997) in respect of
a dispute concerning “serious violations of international law” alleged to have been committed
“upon the person of a Guinean national”. The Application consisted of two parts, each signed by
Guinea’s Minister for Foreign Affairs. The first part, entitled “Application” (hereinafter the
“Application (Part One)”), contained a succinct statement of the subject of the dispute, the basis of
the Court’s jurisdiction and the legal grounds relied on. The second part, entitled “Memorial of the
Republic of Guinea” (hereinafter the “Application (Part Two)”), set out the facts underlying the
dispute, expanded on the legal grounds put forward by Guinea and stated Guinea’s claims.

delivers the following Judgment:

after deliberation,

composed as above,
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Mr. Alfred Mathos, Judicial Agent of the State,
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Mr. Luke Vidal, member of the Paris Bar, Cabinet Sygna Partners,

the Democratic Republic of the Congo,
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7. By an Order of 27 June 2007, the Court fixed 27 March 2008 as the time-limit for the
filing of the Counter-Memorial of the DRC. That pleading was duly filed within the time-limit
thus prescribed.

“the principle that aliens should be treated in accordance with ‘a minimum standard of
civilization’, [of] the obligation to respect the freedom and property of aliens, [and of]
the right of aliens accused of an offence to a fair trial on adversarial principles by an
impartial court”.

3. By an Order of 25 November 1999, the Court fixed 11 September 2000 as the time-limit
for the filing of a Memorial by Guinea and 11 September 2001 as the time-limit for the filing of a
Counter-Memorial by the DRC. By an Order of 8 September 2000, the President of the Court, at
Guinea’s request, extended the time-limit for the filing of the Memorial to 23 March 2001; in the
same Order, the time-limit for the filing of the Counter-Memorial was extended to 4 October 2002.
Guinea duly filed its Memorial within the time-limit as thus extended.

2. Pursuant to Article 40, paragraph 2, of the Statute, the Application was immediately
communicated to the Government of the DRC by the Registrar; and, in accordance with
paragraph 3 of that Article, all States entitled to appear before the Court were notified of the
Application.

6. The Court held hearings on the preliminary objections raised by the DRC from
27 November to 1 December 2006. In its Judgment of 24 May 2007, the Court declared the
Application of the Republic of Guinea to be admissible “in so far as it concerns protection of

5. On 3 October 2002, within the time-limit set in Article 79, paragraph 1, of the Rules of
Court as adopted on 14 April 1978, the DRC raised preliminary objections in respect of the
admissibility of Guinea’s Application. In accordance with Article 79, paragraph 3, of the Rules of
Court, the proceedings on the merits were then suspended. By an Order of 7 November 2002, the
Court, taking account of the particular circumstances of the case and the agreement of the Parties,
fixed 7 July 2003 as the time-limit for the presentation by Guinea of a written statement of its
observations and submissions on the preliminary objections raised by the DRC. Guinea filed such
a statement within the time-limit fixed, and the case thus became ready for hearing on the
preliminary objections.

4. Since the Court included upon the Bench no judge of the nationality of either of the
Parties, each of them availed itself of its right under Article 31, paragraph 3, of the Statute
to choose a judge ad hoc to sit in the case. Guinea chose Mr. Mohammed Bedjaoui and
the DRC Mr. Auguste Mampuya Kanunk’a-Tshiabo. Following Mr. Bedjaoui’s resignation on
10 September 2002, Guinea chose Mr. Ahmed Mahiou.

Mr. Tshibangu Kalala.
For the DRC:

12. In the Application (Part Two), the following requests were made by Guinea:

*

11. At the hearings, Members of the Court put questions to the Parties, to which replies were
given orally and in writing, in accordance with Article 61, paragraph 4, of the Rules of Court.

Mr. Mohamed Camara,
Mr. Luke Vidal,
Mr. Jean-Marc Thouvenin,
Mr. Mathias Forteau,
Mr. Sam Wordsworth,
Mr. Daniel Müller,
Mr. Alain Pellet.
For Guinea:

10. Owing to the difficulties in the air transport sector following the volcanic eruption in
Iceland during April 2010, the public hearings which, according to the schedule originally adopted,
were due to be held from 19 to 23 April 2010 took place on 19, 26, 28 and 29 April 2010. At those
hearings, the Court heard the oral arguments and replies of:

9. In accordance with Article 53, paragraph 2, of the Rules of Court, the Court decided that,
after ascertaining the views of the Parties, copies of the pleadings and documents annexed would
be made accessible to the public on the opening of the oral proceedings.

8. By an Order of 5 May 2008, the Court authorized the submission of a Reply by Guinea
and a Rejoinder by the DRC, and fixed 19 November 2008 and 5 June 2009 as the respective
time-limits for the filing of those pleadings. The Reply of Guinea and the Rejoinder of the DRC
were duly filed within the time-limits thus prescribed.

Mr. Diallo’s rights as an individual” and “in so far as it concerns protection of [his] direct rights as
associé in Africom-Zaire and Africontainers-Zaire”. On the other hand, the Court declared the
Application of the Republic of Guinea to be inadmissible “in so far as it concerns protection of
Mr. Diallo in respect of alleged violations of rights of Africom-Zaire and Africontainers-Zaire”.

Guinea added: “[t]his expulsion came at a time when Mr. Ahmadou Sadio Diallo was pursuing
recovery of substantial debts owed to his businesses by the State and by oil companies established
in its territory and of which the State is a shareholder”. Mr. Diallo’s arrest, detention and expulsion
constituted, inter alia, according to Guinea, violations of

To found the jurisdiction of the Court, Guinea invoked in the Application (Part One) the
declarations whereby the two States have recognized the compulsory jurisdiction of the Court
under Article 36, paragraph 2, of the Statute of the Court.

-8-
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13. In the written proceedings, the following submissions were presented by the Parties:

(1) that, in arbitrarily arresting and expelling its national, Mr. Ahmadou Sadio Diallo;
in not at that time respecting his right to the benefit of the provisions of the
[1963] Vienna Convention on Consular Relations;
in subjecting him to
humiliating and degrading treatment; in depriving him of the exercise of his rights

“The Republic of Guinea has the honour to request that it may please the
International Court of Justice to adjudge and declare:

in the Memorial:

The Republic of Guinea further requests the Court kindly to authorize it to submit
an assessment of the amount of the compensation due to it on this account from
the Democratic Republic of the Congo in a subsequent phase of the proceedings in
the event that the two Parties should be unable to agree on the amount thereof
within a period of six months following delivery of the Judgment.”

3. that such reparation shall take the form of compensation covering the totality of
the injuries caused by the internationally wrongful acts of the Democratic
Republic of the Congo, including loss of earnings, and shall also include interest.

2. that the Democratic Republic of the Congo is accordingly bound to make full
reparation on account of the injury suffered by Mr. Diallo or by the Republic of
Guinea in the person of its national;

1. that, in carrying out arbitrary arrests of its national, Mr. Ahmadou Sadio Diallo,
and expelling him; in not at that time respecting his right to the benefit of the
provisions of the 1963 Vienna Convention on Consular Relations; in submitting
him to humiliating and degrading treatment; in depriving him of the exercise of
his rights of ownership, oversight and management in respect of the companies
which he founded in the DRC and in which he was the sole associé; in preventing
him in that capacity from pursuing recovery of the numerous debts owed to the
said companies both by the DRC itself and by other contractual partners; in
expropriating de facto Mr. Diallo’s property, the Democratic Republic of the
Congo has committed internationally wrongful acts which engage its responsibility
to the Republic of Guinea;

In the event that the said schedule is not produced by the date indicated or is
not respected, to authorize the State of Guinea to seize the assets of the Congolese
State wherever they may be found, up to an amount equal to the principal sum due and
such further amounts as the Court shall have ordered.

To order that the costs of the present proceedings be borne by the Congolese
State.” (Emphasis in the original.)

“On the grounds set out in its Memorial and in the present Reply, the Republic
of Guinea requests the International Court of Justice to adjudge and declare:

in the Reply:

The Republic of Guinea further requests the Court kindly to authorize it to
submit an assessment of the amount of the compensation due to it on this account
from the Democratic Republic of the Congo in a subsequent phase of the proceedings
in the event that the two Parties should be unable to agree on the amount thereof
within a period of six months following delivery of the Judgment.”

(3) that such reparation shall take the form of compensation covering the totality of
the injuries caused by the internationally wrongful acts of the Democratic
Republic of the Congo including loss of earnings, and shall also include interest.

(2) that the Democratic Republic of the Congo is accordingly bound to make full
reparation on account of the injury suffered by the Republic of Guinea in the
person of its national;

of ownership and management in respect of the companies founded by him in the
DRC; in preventing him from pursuing recovery of the numerous debts owed to
him  to himself personally and to the said companies  both by the DRC itself
and by other contractual partners; in not paying its own debts to him and to his
companies, the Democratic Republic of the Congo has committed internationally
wrongful acts which engage its responsibility to the Republic of Guinea;

- 10 -

To order the Democratic Republic of the Congo to submit within one month an
acceptable schedule for the repayment of the above sums;

To order the said State to return to the Applicant all the unvalued assets set out
in the list of miscellaneous claims;

To award to the applicant State bank and moratory interest at respective annual
rates of 15 per cent and 26 per cent from the end of the year 1995 until the date of
payment in full;

To pay also to the State of Guinea damages equal to 15 per cent of the principal
award, that is to say US$4,700,202,883.26 and Z2,131,062,430.9;

To order the Congolese State to pay to the State of Guinea on behalf
of its national Ahmadou Sadio Diallo the sums of US$31,334,685,888.45 and
Z14,207,082,872.7 in respect of the financial loss suffered by him;

To find that the Congolese State must assume responsibility for the payment of
these debts, in accordance with the principles of State responsibility and civil liability;

To find that the sums claimed are certain, liquidated and legally due;

“As to the merits: To order the authorities of the Democratic Republic of the
Congo to make an official public apology to the State of Guinea for the numerous
wrongs done to it in the person of its national Ahmadou Sadio Diallo;

On behalf of the Government of Guinea,
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(a) that, in carrying out arbitrary arrests of its national, Mr. Ahmadou Sadio Diallo,
and expelling him; in not at that time respecting his right to the benefit of the
provisions of the 1963 Vienna Convention on Consular Relations; in submitting
him to humiliating and degrading treatment; in depriving him of the exercise of

“1. On the grounds set out in its Memorial, its Reply and the oral argument now
being concluded, the Republic of Guinea requests the International Court of Justice to
adjudge and declare:

at the hearing of 28 April 2010:

On behalf of the Government of Guinea,

14. At the oral proceedings, the following final submissions were presented by the Parties:

3. accordingly, the Application of the Republic of Guinea is unfounded in fact and in
law.”

2. the Democratic Republic of the Congo has not committed any internationally
wrongful acts towards Guinea in respect of Mr. Diallo’s direct rights as associé in
Africontainers-Zaire or alleged associé in Africom-Zaire;

1. the Democratic Republic of the Congo has not committed any internationally
wrongful acts towards Guinea in respect of Mr. Diallo’s individual personal rights;

“While expressly reserving the right to supplement and expand on its grounds in
fact and in law and without admitting any statement that might be prejudicial to it, the
Respondent requests the Court to adjudge and declare that:

in the Rejoinder:

3. accordingly, the Application of the Republic of Guinea is unfounded in fact and in
law.”

2. the Democratic Republic of the Congo has not committed any internationally
wrongful acts towards Guinea in respect of Mr. Diallo’s direct rights as associé in
Africom-Zaire and Africontainers-Zaire;

1. the Democratic Republic of the Congo has not committed any internationally
wrongful acts towards Guinea in respect of Mr. Diallo’s individual personal rights;

“In the light of the arguments set out above and of the Court’s Judgment of
24 May 2007 on the preliminary objections, in which the Court declared Guinea’s
Application to be inadmissible in so far as it concerned protection of Mr. Diallo in
respect of alleged violations of rights belonging to Africom-Zaire and
Africontainers-Zaire, the Respondent respectfully requests the Court to adjudge and
declare that:

in the Counter-Memorial:

On behalf of the Government of the DRC,
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3. accordingly, the Application of the Republic of Guinea is unfounded in fact and in
law and no reparation is due.”

2. the Democratic Republic of the Congo has not committed any internationally
wrongful acts towards Guinea in respect of Mr. Diallo’s direct rights as associé in
Africom-Zaire and Africontainers-Zaire;

1. the Democratic Republic of the Congo has not committed any internationally
wrongful acts towards Guinea in respect of Mr. Diallo’s individual personal rights;

“In the light of the arguments referred to above and of the Court’s Judgment of
24 May 2007 on the preliminary objections, whereby the Court declared Guinea’s
Application to be inadmissible in so far as it concerned protection of Mr. Diallo in
respect of alleged violations of rights of Africom-Zaire and Africontainers-Zaire, the
Respondent respectfully requests the Court to adjudge and declare that:

at the hearing of 29 April 2010:

On behalf of the Government of the DRC,

2. The Republic of Guinea further requests the Court kindly to authorize it to
submit an assessment of the amount of the compensation due to it on this account
from the Democratic Republic of the Congo in a subsequent phase of the proceedings
in the event that the two Parties should be unable to agree on the amount thereof
within a period of six months following delivery of the Judgment.”

(c) that such reparation shall take the form of compensation covering the totality of
the injuries caused by the internationally wrongful acts of the Democratic
Republic of the Congo, including loss of earnings, and shall also include interest.

(b) that the Democratic Republic of the Congo is accordingly bound to make full
reparation on account of the injury suffered by Mr. Diallo or by the Republic of
Guinea in the person of its national;

his rights of ownership, oversight and management in respect of the companies
which he founded in the DRC and in which he was the sole associé; in preventing
him in that capacity from pursuing recovery of the numerous debts owed to the
said companies both by the DRC itself and by other contractual partners; and in
expropriating de facto Mr. Diallo’s property, the Democratic Republic of the
Congo has committed internationally wrongful acts which engage its responsibility
to the Republic of Guinea;
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21. In its arguments as finally stated, Guinea maintains that Mr. Diallo was the victim in
1988-1989 of arrest and detention measures taken by the DRC authorities in violation of
international law and in 1995-1996 of arrest, detention and expulsion measures also in violation of
international law. Guinea reasons from this that it is entitled to exercise diplomatic protection of its
national in this connection.
22. The DRC maintains that the claim relating to the events in 1988-1989 was presented
belatedly and must therefore be rejected as inadmissible. In the alternative, the DRC maintains that
the said claim must be rejected because of failure to exhaust local remedies, or, otherwise, rejected
on the merits. The DRC denies that Mr. Diallo’s treatment in 1995-1996 breached its obligations
under international law.

15. The Court will begin with a brief description of the factual background to the present
case, as previously recalled in its Judgment on preliminary objections of 24 May 2007
(Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Preliminary
Objections, Judgment, I.C.J. Reports 2007 (II), pp. 590-591, paras. 13-15). It will return to each of
the relevant facts in greater detail when it comes to examine the legal claims relating to them.

16. Mr. Ahmadou Sadio Diallo, a Guinean citizen, settled in the DRC in 1964. There, in
1974, he founded an import-export company, Africom-Zaire, a société privée à responsabilité
limitée (private limited liability company, hereinafter “SPRL”) incorporated under Zairean law and
entered in the Trade Register of the city of Kinshasa. In 1979 Mr. Diallo took part, as gérant
(manager) of Africom-Zaire, in the founding of a Zairean SPRL specializing in the containerized
transport of goods, Africontainers-Zaire. This company was entered in the Trade Register of the
city of Kinshasa and Mr. Diallo became its gérant (see paragraphs 105-113 below).

17. At the end of the 1980s, Africom-Zaire and Africontainers-Zaire, acting through their
gérant, Mr. Diallo, instituted proceedings against their business partners in an attempt to recover
various debts. The various disputes between Africom-Zaire or Africontainers-Zaire, on the one
hand, and their business partners, on the other, continued throughout the 1990s and for the most
part remain unresolved today (see paragraphs 109, 114, 136 and 150 below).

II. PROTECTION OF MR. DIALLO’S RIGHTS AS AN INDIVIDUAL

I. GENERAL FACTUAL BACKGROUND

20. Having, in its Judgment of 24 May 2007, declared the Application of the Republic of
Guinea to be admissible “in so far as it concerns protection of Mr. Diallo’s rights as an individual”
and “in so far as it concerns protection of [his] direct rights as associé in Africom-Zaire and
Africontainers-Zaire” (see paragraph 6 above), the Court will in turn consider below the questions
of the protection of Mr. Diallo’s rights as an individual (see paragraphs 21-98) and of the
protection of his direct rights as associé in Africom-Zaire and Africontainers-Zaire (see
paragraphs 99-159). In the light of the conclusions it comes to on these questions, it will then
examine the claims for reparation made by Guinea in its final submissions (see
paragraphs 160-164).

19. On 31 October 1995, the Zairean Prime Minister issued an expulsion decree against
Mr. Diallo. On 5 November 1995, Mr. Diallo was arrested and placed in detention with a view to
his expulsion. After having been released and rearrested, he was finally expelled from Congolese
territory on 31 January 1996 (see paragraphs 50-60 below).

18. On 25 January 1988, Mr. Diallo was arrested and imprisoned. On 28 January 1989, the
public prosecutor in Kinshasa ordered the release of Mr. Diallo after the case was closed for
“inexpediency of prosecution”.

25. Thus enunciated, the Respondent’s objection amounts to a challenge to the admissibility
of the claim concerning the events of 1988-1989 on two separate grounds: first, Guinea is alleged
to have raised the claim at a stage in the proceedings such that it was late, in view of the lack of a
sufficient connection between it and the claim advanced in the Application instituting proceedings;
second, this claim is alleged to be barred in any case by an objection based on Mr. Diallo’s failure
first to exhaust the remedies available in the Congolese legal system.

The DRC reiterated this objection in like terms during the oral proceedings.

“The Applicant is clearly seeking to put forward a new claim by means of the
Reply and consequently to amend the Application at an inappropriate stage of the
proceedings. This new claim, which is not in any way linked to the main claim
concerning the events of 1995 to 1996 forming the basis of this dispute, entitles the
[Respondent] to raise the objection of failure to exhaust the local remedies available in
the Congolese legal system with respect to the arrest and detention of 1988-1989.”

24. After asserting that it was only in the Reply that Guinea first set out arguments in respect
of the events in 1988-1989, the DRC in the Rejoinder challenged the admissibility of the claim in
question as follows:

A. The claim concerning the arrest and detention measures taken
against Mr. Diallo in 1988-1989

23. The Court must therefore first rule on the DRC’s argument contesting the admissibility
of the claim concerning the events in 1988-1989 before it can, if necessary, consider the merits of
that claim. It will then need to consider the merits of the grievances relied upon by Guinea in
support of its claim concerning the events in 1995-1996, the admissibility of which is no longer at
issue in this phase of the proceedings.
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Granted, it is stated under the heading “Subject of the Dispute” as defined in the Application
that Mr. Diallo was “unjustly imprisoned . . . despoiled . . . and then expelled”. But it is clear from
the document annexed to the Application (the Application (Part Two), see paragraph 1 above) that
the “imprisonment” in question began on 5 November 1995 and, according to Guinea, ended after a
brief interruption with Mr. Diallo’s physical expulsion on 31 January 1996 at Kinshasa airport.
Nowhere in the Application proper or in the annex to it is there any reference to Mr. Diallo’s arrest
and detention in 1988-1989.

28. To begin, note should be taken that there is nothing in the Application instituting
proceedings of 28 December 1998 referring to the events in 1988-1989.

27. In order to decide whether the claim relating to the events in 1988-1989 was raised late,
the Court must first ascertain exactly when the claim was first asserted in the present proceedings.

*

26. The Court must commence by considering the first of these two grounds of
inadmissibility. If it concludes that the claim was in fact late and must therefore be rejected
without any consideration on the merits, there will be no need for the Court to proceed any further.
If, on the other hand, it concludes that the claim was not asserted belatedly, it will need to consider
whether the DRC is entitled to raise, at this stage of the proceedings, the objection of
non-exhaustion of local remedies and, if so, whether that objection is warranted.

30. It was not until the Applicant filed its Written Observations on the preliminary objections
raised by the Respondent on 7 July 2003 that Mr. Diallo’s arrest and detention in 1988-1989 were
referred to for the first time. But it is to be observed that the reference appears only in the first

29. Nor are these facts mentioned in the Memorial Guinea filed pursuant to Article 49,
paragraph 1, of the Rules of Court on 23 March 2001. That Memorial contains an extensive
discussion of the facts which have given rise to the dispute. In respect of those corresponding to
“arrest” and “detention”, the events of 1995-1996 are described in detail, in the section “The salient
facts”, whereas no mention is made of any detention suffered by Mr. Diallo in 1988-1989. True,
the Court is requested in the final “submissions” in the Memorial to declare that, “in arbitrarily
arresting and expelling . . . Mr. Diallo” [“en procédant à l’arrestation arbitraire et à l’expulsion
de . . . M. Diallo”], the DRC committed acts engaging its international responsibility, without any
further specification as to the date and nature of the “arbitrary arrest” [“l’arrestation arbitraire”] in
question. But it is usual for the facts not to be treated in any detail in the “submissions” which a
Memorial is required to contain pursuant to Article 49, paragraph 1, of the Rules of Court, because
the submissions follow the statement of facts, which the same provision of the Rules of Court also
requires, and they must be read in the light of that statement. In the case at hand, the “arbitrary
arrest” referred to in the submissions in Guinea’s Memorial can only be the arrest Mr. Diallo
suffered, according to the Applicant, in 1995-1996 in view of the carrying out of the expulsion
decree issued against him in October 1995, not Mr. Diallo’s alleged arrest in 1988-1989, of which
there is no mention.
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33. In response to the DRC’s objection based on the belated assertion of the claim in
question, Guinea gave no explanation as to why this claim was introduced at such an advanced
stage of the proceedings. It pointed out however that the Court stated in paragraph 45 of its
Judgment of 24 May 2007 on the Respondent’s preliminary objections in the present case:

32. Guinea first presented its claim in respect of the events in 1988-1989 in its Reply, filed
on 19 November 2008, after the Court had handed down its Judgment on the preliminary
objections. The Reply describes in detail the circumstances surrounding Mr. Diallo’s arrest and
detention in 1988-1989, states that these “inarguably figure among the wrongful acts for which
Guinea is seeking to have the Respondent held internationally responsible” and indicates for the
first time what, from the Applicant’s point of view, were the international obligations, notably
treaty-based ones, breached by the Respondent in connection with the acts in question. Tellingly,
whereas in the final submissions in the Memorial Guinea asked the Court to adjudge “that, in
arbitrarily arresting and expelling . . . Mr. Ahmadou Sadio Diallo . . . the Democratic Republic of
the Congo has committed . . . acts which engage its responsibility” [in the original French: “qu’en
procédant à l’arrestation arbitraire et à l’expulsion de . . . M. Ahmadou Sadio Diallo . . . la
République démocratique du Congo a commis des faits . . . qui engagent sa responsabilité”
(emphasis added)], the submissions in the Reply are worded identically with the sole exception that
the singular term emphasized above is replaced by the plural: “arbitrary arrests” [“des arrestations
arbitraires”].

31. In the opinion of the Court, the claim in respect of the events in 1988-1989 cannot be
deemed to have been presented by Guinea in its “Written Observations” of 7 July 2003. The
purpose of those observations was to respond to the DRC’s objections in respect of admissibility, in
accordance with the requirements of Article 79, paragraph 5, of the Rules of Court, in the
1978 version applicable to these proceedings. As these were preliminary objections, having been
raised by the DRC within the time-limit for the filing of its Counter-Memorial, the proceedings on
the merits had been suspended upon receipt by the Registry of the document setting them out, in
accordance with Article 79, paragraph 3, of the Rules of Court, in the version applicable to the
present proceedings. That is why Guinea confined itself in its Written Observations of 7 July 2003
to submitting at the end that the Court should “[r]eject the Preliminary Objections” and “[d]eclare
the Application . . . admissible”. As those were incidental proceedings opened by virtue of the
DRC’s preliminary objections, Guinea could not present any submission other than those
concerning the merit of the objections and how the Court should deal with them. Accordingly, the
“Written Observations” of 7 July 2003 cannot be interpreted as having introduced an additional
claim by the Applicant into the proceedings. And it would have been especially difficult for the
Respondent to have so interpreted them, given the object of the incidental proceedings. It is hardly
surprising then that the DRC did not refer, either in the oral proceedings on the preliminary
objections or in its Counter-Memorial, to the facts alleged by Guinea in respect of 1988-1989.

chapter, entitled “The salient facts”, solely in the context of the refusal of the Zairean authorities to
pay sums to Africom-Zaire, and no further mention is made of these events in the later chapters
devoted to the discussion from the legal perspective of the DRC’s objections to admissibility.
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“in its Memorial on the merits, Guinea described in detail the violations of
international law allegedly committed by the DRC against Mr. Diallo. Among those
cited is the claim that Mr. Diallo was arbitrarily arrested and detained on two
occasions, first in 1988 and then in 1995.” (I.C.J. Reports 2007 (II), p. 600, para. 45.)
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“1. A Memorial shall contain a statement of the relevant facts, a statement of
law, and the submissions.” (Emphasis added.)

Article 49, paragraph 1, of the Rules of Court reads:

“2. The application shall specify as far as possible the legal grounds upon which
the jurisdiction of the Court is said to be based; it shall also specify the precise nature
of the claim, together with a succinct statement of the facts and grounds on which the
claim is based.” (Emphasis added.)

Article 38, paragraph 2, of the Rules of Court states:

“1. Cases are brought before the Court, as the case may be, either by the
notification of the special agreement or by a written application addressed to the
Registrar. In either case the subject of the dispute and the parties shall be indicated.”
(Emphasis added.)

37. Article 40, paragraph 1, of the Statute of the Court provides:

36. On the subject of additional claims introduced  by an Applicant  in the course of
proceedings, the Court has developed a jurisprudence which is now well settled and is based on the
relevant provisions of the Statute and the Rules of Court, specifically Article 40, paragraph 1, of
the former and Article 38, paragraph 2, and Article 49, paragraph 1, of the latter.

35. Having determined exactly when the claim concerning the events in 1988-1989 was
introduced into the proceedings, the Court can now decide whether that claim should be considered
late and inadmissible as a result. The Judgment handed down on 24 May 2007 on the DRC’s
preliminary objections does not prevent the Respondent from now raising the objection that the
additional claim was presented belatedly, since the claim was introduced, as just stated, after
delivery of the 2007 Judgment.

34. The quoted passage erroneously refers to the arrest and detention in 1988 as included
among the facts set out in the Memorial. This error of fact had no effect on the conclusion reached
by the Court in 2007, namely, that Guinea’s Application was admissible in so far as it was aimed at
exercising diplomatic protection of Mr. Diallo in respect of alleged violations of his rights as an
individual. Guinea has not argued that the reference to the year 1988 in paragraph 45 of the
2007 Judgment has any binding effect on the Court at the present stage of the proceedings, and it
clearly has no such effect, since the operative part of the Judgment would have been no different
even if the error had not appeared in the quoted paragraph.
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Drawing upon earlier cases, the Judgment handed down in the case concerning Certain
Phosphate Lands in Nauru (Nauru v. Australia), (Preliminary Objections, Judgment, I.C.J.
Reports 1992) formulated two alternative tests.

In this regard the Court has also had the occasion to point out that, to find that a new claim,
as a matter of substance, has been included in the original claim, “it is not sufficient that there
should be links between them of a general nature” (Territorial and Maritime Dispute between
Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras), Judgment, I.C.J. Reports
2007 (II), p. 695, para. 110).

41. In other words, a new claim is not inadmissible ipso facto; the decisive consideration is
the nature of the connection between that claim and the one formulated in the Application
instituting proceedings.

“In order to determine whether a new claim introduced during the course of the
proceedings is admissible [it] will need to consider whether, ‘although formally a new
claim, the claim in question can be considered as included in the original claim in
substance’.” (Territorial and Maritime Dispute between Nicaragua and Honduras in
the Caribbean Sea (Nicaragua v. Honduras), Judgment, I.C.J. Reports 2007 (II),
p. 695, para. 110, in part quoting Certain Phosphate Lands in Nauru (Nauru v.
Australia), Preliminary Objections, Judgment, I.C.J. Reports 1992, pp. 265-266,
para. 65.)

40. The Court has however also made clear that “the mere fact that a claim is new is not in
itself decisive for the issue of admissibility” and that:

39. From these provisions, the Court has concluded that additional claims formulated in the
course of proceedings are inadmissible if they would result, were they to be entertained, in
transforming “the subject of the dispute originally brought before [the Court] under the terms of the
Application” (Territorial and Maritime Dispute between Nicaragua and Honduras in the
Caribbean Sea (Nicaragua v. Honduras), Judgment, I.C.J. Reports 2007 (II), p. 695, para. 108). In
this respect, it is the Application which is relevant and the Memorial, “though it may elucidate the
terms of the Application, must not go beyond the limits of the claim as set out therein” (Certain
Phosphate Lands in Nauru (Nauru v. Australia), Preliminary Objections, Judgment, I.C.J. Reports
1992, p. 267, para. 69, citing the Order of the Permanent Court of 4 February 1933 in the case
concerning Prince von Pless Administration (Order of 4 February 1933, P.C.I.J., Series A/B,
No. 52, p. 14)). A fortiori, a claim formulated subsequent to the Memorial, as is the case here,
cannot transform the subject of the dispute as delimited by the terms of the Application.

38. The Court has deemed these provisions “essential from the point of view of legal security
and the good administration of justice” (Certain Phosphate Lands in Nauru (Nauru v. Australia),
Preliminary Objections, Judgment, I.C.J. Reports 1992, p. 267, para. 69). It has further observed
that they were already, in substance, part of the text of the Statute of the Permanent Court of
International Justice, adopted in 1920, and of the text of the first Rules of that Court, adopted in
1922 (ibid.).
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43. The Court finds itself unable to consider this claim as being “implicit” in the original
claim as set forth in the Application. Leaving aside the alleged violations of rights belonging to the
companies owned by Mr. Diallo, in respect of which the Application was held inadmissible in the
Judgment rendered on the preliminary objections, and the violations of Mr. Diallo’s direct rights as
associé, to be dealt with below, the initial claim concerned violations of Mr. Diallo’s individual
rights alleged by Guinea to have resulted from the arrest, detention and expulsion measures taken
against him in 1995-1996. It is hard to see how allegations concerning other arrest and detention
measures, taken at a different time and in different circumstances, could be regarded as “implicit”
in the Application concerned with the events in 1995-1996. This is especially so given that the
legal bases for Mr. Diallo’s arrests in 1988-1989, on the one hand, and 1995-1996, on the other,
were completely different. His first detention was carried out as part of a criminal investigation
into fraud opened by the Prosecutor’s Office in Kinshasa. The second was ordered with a view to
implementing an expulsion decree, that is to say, as part of an administrative procedure. Among
other consequences, it follows that the applicable international rules  which the DRC is accused
of having violated  are different in part, and that the domestic remedies on whose prior
exhaustion the exercise of diplomatic protection is as a rule contingent are also different in nature.

42. These are the tests the Court now has to apply in the present case to determine whether
Guinea’s claim in respect of the events in 1988-1989, which is “formally new” vis-à-vis the initial
claim, is admissible.

Either the additional claim must be implicit in the Application (as was the case of one of the
Applicant’s final submissions in the case concerning Temple of Preah Vihear (Cambodia v.
Thailand) (see the Judgment on the merits, I.C.J. Reports 1962, p. 36)) or it must arise directly out
of the question which is the subject-matter of the Application (as was the case of one of
Nicaragua’s final submissions in the case concerning Territorial and Maritime Dispute between
Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras), cited above,
paragraph 114).

44. The last point deserves particular attention. Since, as noted above, the new claim was
introduced only at the Reply stage, the Respondent was no longer able to assert preliminary
objections to it, since such objections have to be submitted, under Article 79 of the Rules of Court
as applicable to these proceedings, within the time-limit fixed for the delivery of the
Counter-Memorial (and, under that Article as in force since 1 February 2001, within three months
following delivery of the Memorial). A Respondent’s right to raise preliminary objections, that is
to say, objections which the Court is required to rule on before the debate on the merits begins (see
Questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdom), Preliminary
Objections, Judgment, I.C.J. Reports 1998, p. 26, para. 47), is a fundamental procedural right. This
right is infringed if the Applicant asserts a substantively new claim after the Counter-Memorial,
which is to say at a time when the Respondent can still raise objections to admissibility and
jurisdiction, but not preliminary objections. This is especially so in a case involving diplomatic
protection if, as in the present instance, the new claim concerns facts in respect of which the
remedies available in the domestic system are different from those which could be pursued in
respect of the facts underlying the initial claim.
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On 10 January 1996, Mr. Diallo was released.

On 5 November 1995, further to the above-mentioned decision and with a view to its
implementation, Mr. Diallo was arrested and placed in detention in the premises of the immigration
service.

An expulsion decree was issued against Mr. Diallo on 31 October 1995. This decree, signed
by the Prime Minister of Zaire, stated that: “[the] presence and personal conduct [of Mr. Diallo]
have breached Zairean public order, especially in the economic, financial and monetary areas, and
continue to do so”.

50. The facts on which the Parties are in agreement are as follows.

49. Some of the facts relating to the arrest, detention and expulsion measures taken against
Mr. Diallo between October 1995 and January 1996 are acknowledged by both Parties; others, in
contrast, are in dispute.

1. The facts

B. The claim concerning the arrest, detention and expulsion measures
taken against Mr. Diallo in 1995-1996

48. In light of the above finding, there is no need for the Court to consider whether the DRC
is entitled to raise, at this stage in the proceedings, an objection to the claim in question based on
the failure to exhaust local remedies, or, if so, whether the objection would be warranted.

47. For all of the reasons set out above, the Court finds that the claim concerning the arrest
and detention measures to which Mr. Diallo was subject in 1988-1989 is inadmissible.

46. For similar reasons, the Court sees no possibility of finding that the new claim “arises
directly out of the question which is the subject-matter of the Application”. Obviously, the mere
fact that two questions are closely related in subject-matter, in that they concern more or less
comparable facts and similar rights, does not mean that one arises out of the other. Moreover, as
already observed, the facts involved in Mr. Diallo’s detentions in 1988-1989 and in 1995-1996 are
dissimilar in nature, the domestic legal framework is different in each case and the rights
guaranteed by international law are far from perfectly coincident. It would be particularly odd to
regard the claim concerning the events in 1988-1989 as “arising directly” out of the issue forming
the subject-matter of the Application in that the claim concerns facts, perfectly well known to
Guinea on the date the Application was filed, which long pre-date those in respect of which the
Application (in that part of it concerning the alleged violation of Mr. Diallo’s individual rights) was
presented.

45. Thus, it cannot be said that the additional claim in respect of the events in 1988-1989 was
“implicit” in the initial Application.
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With regard to the period from 10 January to 31 January 1996, Guinea maintains that
Mr. Diallo was rearrested on 14 January 1996, on the order of the Congolese Prime Minister for the
purpose of effecting the expulsion decree, and kept in detention until he was deported from
Kinshasa airport on 31 January, i.e., for another 17 days. On the other hand, the DRC asserts that
Mr. Diallo remained at liberty from 10 January to 25 January 1996, on which date he was arrested
prior to being expelled a few days later, on 31 January.

As regards the first of these periods, Guinea maintains that Mr. Diallo remained continuously
in detention: he is thus said to have been detained for 66 consecutive days. In contrast, the DRC
contends that Mr. Diallo was released on 7 November 1995  two days after his arrest  and
placed under surveillance. According to the DRC, having resumed his activities in breach of public
order, he was rearrested on an unspecified date, but in any event not earlier than 2 January 1996.
He is then said to have been released for a second time on 10 January 1996, because the
immigration service could not find a flight leaving for Conakry within the eight-day legal
time-limit following his latest arrest. During the first period in question, therefore, according to the
DRC, Mr. Diallo was only detained for two days in the first instance and subsequently for no
longer than eight days.

54. As a general rule, it is for the party which alleges a fact in support of its claims to prove
the existence of that fact (see, most recently, the Judgment delivered in the case concerning Pulp
Mills on the River Uruguay (Argentina v. Uruguay), Judgment of 20 April 2010, para. 162).

53. Faced with a disagreement between the Parties as to the existence of the facts relevant to
the decision of the case, the Court must first address the question of the burden of proof.

*

52. The Parties also differ as to how Mr. Diallo was treated during the periods when he was
deprived of his liberty, although on this aspect of the dispute the disagreement relates less to the
facts themselves than to their characterization. According to Guinea, Mr. Diallo was held in dire
and difficult conditions; he was only able to receive food because of the visits from his next of kin;
and he was subjected to death threats from the persons responsible for guarding him. The DRC
contests this final point; for the rest, it maintains that the conditions of Mr. Diallo’s detention did
not amount to inhuman and degrading treatment in breach of international law.

There are two documents in the case file which prove that Mr. Diallo was imprisoned on
5 November 1995 and freed again on 10 January 1996: these are the committal note (billet
d’écrou) bearing the first of these two dates and the release document (billet de mise en liberté)
which bears the second. If it were true, as the DRC claims, that between these two dates Mr. Diallo
was released for the first time and then rearrested, it is hardly comprehensible that the Respondent
has been unable to produce any administrative documents  or any other piece of evidence  to
establish the reality of those events. It is true that on 30 November 1995  a date when Mr. Diallo
was at liberty according to the DRC’s version of the facts, whereas according to Guinea’s
allegations, he was in prison  he wrote a letter to the Zairean Prime Minister and Minister of
Finance transmitting to them the files concerning the debts claimed by his companies, in which he
makes no reference to his detention. But the existence of this correspondence far from proves,
contrary to the assertions of the DRC, that Mr. Diallo was at liberty on that date. It is a fact that,
during the periods when he was deprived of his liberty, Mr. Diallo was largely able to communicate
with the outside world, and that he was not prevented from engaging in written correspondence.
The letter of 30 November 1995 is therefore in no way conclusive.

58. The Court is not convinced by the DRC’s allegation that Mr. Diallo was released as early
as 7 November 1995 and then only rearrested at the beginning of January 1996, before being freed
again on 10 January. The Court’s assessment is based on the following reasons.

*

57. It is on the basis of the considerations set out above that the Court will now pronounce on
the facts which remain in dispute between the Parties.

56. It is for the Court to evaluate all the evidence produced by the two Parties and duly
subjected to adversarial scrutiny, with a view to forming its conclusions. In short, when it comes to
establishing facts such as those which are at issue in the present case, neither party is alone in
bearing the burden of proof.

55. In particular, where, as in these proceedings, it is alleged that a person has not been
afforded, by a public authority, certain procedural guarantees to which he was entitled, it cannot as
a general rule be demanded of the Applicant that it prove the negative fact which it is asserting. A
public authority is generally able to demonstrate that it has followed the appropriate procedures and
applied the guarantees required by law  if such was the case  by producing documentary
evidence of the actions that were carried out. However, it cannot be inferred in every case where
the Respondent is unable to prove the performance of a procedural obligation that it has
disregarded it: that depends to a large extent on the precise nature of the obligation in question;
some obligations normally imply that written documents are drawn up, while others do not. The
time which has elapsed since the events must also be taken into account.

However, it would be wrong to regard this rule, based on the maxim onus probandi incumbit
actori, as an absolute one, to be applied in all circumstances. The determination of the burden of
proof is in reality dependent on the subject-matter and the nature of each dispute brought before the
Court; it varies according to the type of facts which it is necessary to establish for the purposes of
the decision of the case.

On 31 January 1996, Mr. Diallo was expelled to Abidjan, on a flight from Kinshasa airport.
He was served with a notice, drawn up that day, indicating that he was the subject of a
“refoulement on account of unauthorized residence”.

51. However, the Parties disagree markedly concerning, on the one hand, Mr. Diallo’s
situation between 5 November 1995, when he was first arrested, and his release on
10 January 1996, and, on the other hand, his situation during the period between this latter date and
his actual expulsion on 31 January 1996.
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2. Consideration of the facts in the light of the applicable international law

62. As regards the question of compliance of the authorities of the DRC with their
obligations under Article 36 (1) (b) of the Vienna Convention on Consular Relations, the relevant
facts will be examined at a later stage, when the Court deals with that question (see
paragraphs 90-97 below).

61. Nor can the Court accept the allegations of death threats said to have been made against
Mr. Diallo by his guards, in the absence of any evidence in support of these allegations.

60. On the other hand, the Court does not accept the Applicant’s assertion that Mr. Diallo
was rearrested on 14 January 1996 and remained in detention until he was expelled on 31 January.
This claim, which is contested by the Respondent, is not supported by any evidence at all; the
Court also observes that, in the written proceedings, Guinea stated the date of this alleged arrest to
be 17 and not 14 January. The Court therefore cannot regard the second period of detention
claimed by the Applicant, lasting 17 days, as having been established. However, since the DRC
has acknowledged that Mr. Diallo was detained, at the latest, on 25 January 1996, the Court will
take it as established that he was in detention between 25 and 31 January 1996.

59. Accordingly, the Court concludes that Mr. Diallo remained in continuous detention for
66 days, from 5 November 1995 to 10 January 1996.

The Court will examine in turn whether each of these assertions is well-founded.

Fourth and last, Mr. Diallo is said not to have been informed, when he was arrested, of his
right to request consular assistance from his country, in violation of Article 36 (1) (b) of the Vienna
Convention on Consular Relations of 24 April 1963, which entered into force for Guinea on
30 July 1988 and for the DRC on 14 August 1976.

Third, Mr. Diallo is said to have suffered conditions in detention comparable to forms of
inhuman or degrading treatment that are prohibited by international law.

Second, Mr. Diallo’s arrest and detention are said to have violated Article 9, paragraphs 1
and 2, of the Covenant, and Article 6 of the African Charter.

First, the expulsion of Mr. Diallo is said to have breached Article 13 of the International
Covenant on Civil and Political Rights (hereinafter the “Covenant”) of 16 December 1966, to
which Guinea and the DRC became parties on 24 April 1978 and 1 February 1977 respectively, as
well as Article 12, paragraph 4, of the African Charter on Human and Peoples’ Rights (hereinafter
the “African Charter”) of 27 June 1981, which entered into force for Guinea on 21 October 1986,
and for the DRC on 28 October 1987.

63. Guinea maintains that the circumstances in which Mr. Diallo was arrested, detained and
expelled in 1995-1996 constitute in several respects a breach by the DRC of its international
obligations.
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Although the Court is in no way obliged, in the exercise of its judicial functions, to model its
own interpretation of the Covenant on that of the Committee, it believes that it should ascribe great
weight to the interpretation adopted by this independent body that was established specifically to
supervise the application of that treaty. The point here is to achieve the necessary clarity and the
essential consistency of international law, as well as legal security, to which both the individuals
with guaranteed rights and the States obliged to comply with treaty obligations are entitled.

Since it was created, the Human Rights Committee has built up a considerable body of
interpretative case law, in particular through its findings in response to the individual
communications which may be submitted to it in respect of States parties to the first Optional
Protocol, and in the form of its “General Comments”.

66. The interpretation above is fully corroborated by the jurisprudence of the Human Rights
Committee established by the Covenant to ensure compliance with that instrument by the States
parties (see for example, in this respect, Maroufidou v. Sweden, No. 58/1979, para. 9.3; Human
Rights Committee, General Comment No. 15: The position of aliens under the Covenant).

65. It follows from the terms of the two provisions cited above that the expulsion of an alien
lawfully in the territory of a State which is a party to these instruments can only be compatible with
the international obligations of that State if it is decided in accordance with “the law”, in other
words the domestic law applicable in that respect. Compliance with international law is to some
extent dependent here on compliance with internal law. However, it is clear that while “accordance
with law” as thus defined is a necessary condition for compliance with the above-mentioned
provisions, it is not the sufficient condition. First, the applicable domestic law must itself be
compatible with the other requirements of the Covenant and the African Charter; second, an
expulsion must not be arbitrary in nature, since protection against arbitrary treatment lies at the
heart of the rights guaranteed by the international norms protecting human rights, in particular
those set out in the two treaties applicable in this case.

“A non-national legally admitted in a territory of a State Party to the present
Charter, may only be expelled from it by virtue of a decision taken in accordance with
the law.”

Likewise, Article 12, paragraph 4, of the African Charter provides that:

“An alien lawfully in the territory of a State Party to the present Covenant may
be expelled therefrom only in pursuance of a decision reached in accordance with law
and shall, except where compelling reasons of national security otherwise require, be
allowed to submit the reasons against his expulsion and to have his case reviewed by,
and be represented for the purpose before, the competent authority or a person or
persons especially designated by the competent authority.”

64. Article 13 of the Covenant reads as follows:

(a) The alleged violation of Article 13 of the Covenant and Article 12, paragraph 4, of the
African Charter
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69. According to Guinea, the decision to expel Mr. Diallo first breached Article 13 of the
Covenant and Article 12, paragraph 4, of the African Charter because it was not taken in
accordance with Congolese domestic law, for three reasons: it should have been signed by the
President of the Republic and not by the Prime Minister; it should have been preceded by
consultation of the National Immigration Board; and it should have indicated the grounds for the
expulsion, which it failed to do.

68. The Court also notes that the interpretation by the European Court of Human Rights and
the Inter-American Court of Human Rights, respectively, of Article 1 of Protocol No. 7 to the
(European) Convention for the Protection of Human Rights and Fundamental Freedoms and
Article 22, paragraph 6, of the American Convention on Human Rights  the said provisions
being close in substance to those of the Covenant and the African Charter which the Court is
applying in the present case  is consistent with what has been found in respect of the latter
provisions in paragraph 65 above.

67. Likewise, when the Court is called upon, as in these proceedings, to apply a regional
instrument for the protection of human rights, it must take due account of the interpretation of that
instrument adopted by the independent bodies which have been specifically created, if such has
been the case, to monitor the sound application of the treaty in question. In the present case, the
interpretation given above of Article 12, paragraph 4, of the African Charter is consonant with the
case law of the African Commission on Human and Peoples’ Rights established by Article 30 of
the said Charter (see, for example, Kenneth Good v. Republic of Botswana, No. 313/05, para. 204;
World Organization against Torture and International Association of Democratic Lawyers,
International Commission of Jurists, Interafrican Union for Human Rights v. Rwanda, No. 27/89,
46/91, 49/91, 99/93).

71. That is not the situation here. The DRC’s interpretation of its Constitution, from which it
follows that Article 80 (2) produces certain effects on the laws already in force on the date when
that Constitution was adopted, does not seem manifestly incorrect. It has not been contested that

The Court recalls that it is for each State, in the first instance, to interpret its own domestic
law. The Court does not, in principle, have the power to substitute its own interpretation for that of
the national authorities, especially when that interpretation is given by the highest national courts
(see, for this latter case, Serbian Loans, Judgment No. 14, 1929, P.C.I.J., Series A, No. 20, p. 46
and Brazilian Loans, Judgment No. 15, 1929, P.C.I.J., Series A, No. 21, p. 124). Exceptionally,
where a State puts forward a manifestly incorrect interpretation of its domestic law, particularly for
the purpose of gaining an advantage in a pending case, it is for the Court to adopt what it finds to
be the proper interpretation.

70. The Court is not convinced by the first of these arguments. It is true that Article 15 of
the Zairean Legislative Order of 12 September 1983 concerning immigration control, in the version
in force at the time, conferred on the President of the Republic, and not the Prime Minister, the
power to expel an alien. However, the DRC explains that since the entry into force of the
Constitutional Act of 9 April 1994, the powers conferred by particular legislative provisions on the
President of the Republic are deemed to have been transferred to the Prime Minister  even
though such provisions have not been formally amended  under Article 80 (2) of the new
Constitution, which provides that “the Prime Minister shall exercise regulatory power by means of
decrees deliberated upon in the Council of Ministers”.
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Consequently, regardless of whether that expulsion was justified on the merits, a question to
which the Court will return later in this Judgment, the disputed measure violated Article 13 of the
Covenant and Article 12, paragraph 4, of the African Charter.

73. The Court thus concludes that in two important respects, concerning procedural
guarantees conferred on aliens by Congolese law and aimed at protecting the persons in question
against the risk of arbitrary treatment, the expulsion of Mr. Diallo was not decided “in accordance
with law”.

The formulation used by the author of the decree therefore amounts to an absence of
reasoning for the expulsion measure.

Second, the expulsion decree should have been “reasoned” pursuant to Article 15 of the
1983 Legislative Order; in other words, it should have indicated the grounds for the decision taken.
The fact is that the general, stereotyped reasoning included in the decree cannot in any way be
regarded as meeting the requirements of the legislation. The decree confines itself to stating that
the “presence and conduct [of Mr. Diallo] have breached Zairean public order, especially in the
economic, financial and monetary areas, and continue to do so”. The first part of this sentence
simply paraphrases the legal basis for any expulsion measure according to Congolese law, since
Article 15 of the 1983 Legislative Order permits the expulsion of any alien “who, by his presence
or conduct, breaches or threatens to breach the peace or public order”. As for the second part,
while it represents an addition, this is so vague that it is impossible to know on the basis of which
activities the presence of Mr. Diallo was deemed to be a threat to public order (in the same sense,
mutatis mutandis, see Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v.
France), Judgment, I.C.J. Reports 2008, p. 231, para. 152).

First, it was not preceded by consultation of the National Immigration Board, whose opinion
is required by Article 16 of the above-mentioned Legislative Order concerning immigration control
before any expulsion measure is taken against an alien holding a residence permit. The DRC has
not contested either that Mr. Diallo’s situation placed him within the scope of this provision, or that
consultation of the Board was neglected. This omission is confirmed by the absence in the decree
of a citation mentioning the Board’s opinion, whereas all the other expulsion decrees included in
the case file specifically cite such an opinion, in accordance with Article 16 of the Legislative
Order, moreover, which concludes by stipulating that the decision “shall mention the fact that the
Board was consulted”.

72. However, the Court is of the opinion that this decree did not comply with the provisions
of Congolese law for two other reasons.

this interpretation corresponded, at the time in question, to the general practice of the constitutional
authorities. The DRC has included in the case file, in this connection, a number of other expulsion
decrees issued at the same time and all signed by the Prime Minister. Consequently, although it
would be possible in theory to discuss the validity of that interpretation, it is certainly not for the
Court to adopt a different interpretation of Congolese domestic law for the purposes of the decision
of this case. It therefore cannot be concluded that the decree expelling Mr. Diallo was not issued
“in accordance with law” by virtue of the fact that it was signed by the Prime Minister.
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“Every individual shall have the right to liberty and to the security of his person.
No one may be deprived of his freedom except for reasons and conditions previously
laid down by law. In particular, no one may be arbitrarily arrested or detained.”

Article 6 of the African Charter provides that:

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons
for his arrest and shall be promptly informed of any charges against him.”

“1. Everyone has the right to liberty and security of person. No one shall be
subjected to arbitrary arrest or detention. No one shall be deprived of his liberty
except on such grounds and in accordance with such procedure as are established by
law.

75. Article 9, paragraphs 1 and 2, of the Covenant provides that:

(b) The alleged violation of Article 9, paragraphs 1 and 2, of the Covenant and Article 6 of the
African Charter

On these grounds too, the Court concludes that Article 13 of the Covenant was violated in
respect of the circumstances in which Mr. Diallo was expelled.

In the present case, no such demonstration has been provided by the Respondent.

It is true, as the DRC has pointed out, that Article 13 of the Covenant provides for an
exception to the right of an alien to submit his reasons where “compelling reasons of national
security” require otherwise. The Respondent maintains that this was precisely the case here.
However, it has not provided the Court with any tangible information that might establish the
existence of such “compelling reasons”. In principle, it is doubtless for the national authorities to
consider the reasons of public order that may justify the adoption of one police measure or another.
But when this involves setting aside an important procedural guarantee provided for by an
international treaty, it cannot simply be left in the hands of the State in question to determine the
circumstances which, exceptionally, allow that guarantee to be set aside. It is for the State to
demonstrate that the “compelling reasons” required by the Covenant existed, or at the very least
could reasonably have been concluded to have existed, taking account of the circumstances which
surrounded the expulsion measure.

79. Article 15 of the Legislative Order of 12 September 1983 concerning immigration
control, as in force at the time of Mr. Diallo’s arrest and detention, provided that an alien “who is
likely to evade implementation” of an expulsion measure may be imprisoned for an initial period of
48 hours, which may be “extended by 48 hours at a time, but shall not exceed eight days”. The

78. The Court now turns to the first of Guinea’s three allegations, namely, that Mr. Diallo’s
arrest and detention were not in accordance with the requirements of the law of the DRC. It should
first be noted that Mr. Diallo’s arrest on 5 November 1995 and his detention until 10 January 1996
(see paragraph 58 above) were for the purpose of enabling the expulsion decree issued against him
on 31 October 1995 to be effected. The second arrest, on 25 January 1996 at the latest, was also
for the purpose of implementing that decree: the mention of a “refoulement” on account of “illegal
residence” in the notice served on Mr. Diallo on 31 January 1996, the day when he was actually
expelled, was clearly erroneous, as the DRC acknowledges.

77. First of all, it is necessary to make a general remark. The provisions of Article 9,
paragraphs 1 and 2, of the Covenant, and those of Article 6 of the African Charter, apply in
principle to any form of arrest or detention decided upon and carried out by a public authority,
whatever its legal basis and the objective being pursued (see in this respect, with regard to the
Covenant, the Human Rights Committee’s General Comment No. 8 of 30 June 1982 concerning the
right to liberty and security of person (Human Rights Committee, CCPR General Comment No. 8:
Article 9 (Right to Liberty and Security of Person))). The scope of these provisions is not,
therefore, confined to criminal proceedings; they also apply, in principle, to measures which
deprive individuals of their liberty that are taken in the context of an administrative procedure, such
as those which may be necessary in order to effect the forcible removal of an alien from the
national territory. In this latter case, it is of little importance whether the measure in question is
characterized by domestic law as an “expulsion” or a “refoulement”. The position is only different
as regards the requirement in Article 9, paragraph 2, of the Covenant that the arrested person be
“informed of any charges” against him, a requirement which is only meaningful in the context of
criminal proceedings.

The Court will examine in turn whether each of these assertions is well-founded.

Third, Mr. Diallo was not informed, at the time of his arrests, of the reasons for those arrests,
nor was he informed of the charges against him, which constituted a violation of Article 9,
paragraph 2, of the Covenant.

Second, they were “arbitrary” within the meaning of these provisions.

First, the deprivations of liberty which he suffered did not take place “in accordance with
such procedure as [is] established by law” within the meaning of Article 9, paragraph 1, of the
Covenant, or on the basis of “conditions previously laid down by law” within the meaning of
Article 6 of the African Charter.

76. According to Guinea, the above-mentioned provisions were violated when Mr. Diallo
was arrested and detained in 1995-1996 for the purpose of implementing the expulsion decree, for a
number of reasons.

74. Furthermore, the Court considers that Guinea is justified in contending that the right
afforded by Article 13 to an alien who is subject to an expulsion measure to “submit the reasons
against his expulsion and to have his case reviewed by . . . the competent authority” was not
respected in the case of Mr. Diallo.

It is indeed certain that, neither before the expulsion decree was signed on 31 October 1995,
nor subsequently but before the said decree was implemented on 31 January 1996, was Mr. Diallo
allowed to submit his defence to a competent authority in order to have his arguments taken into
consideration and a decision made on the appropriate response to be given to them.
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81. Admittedly, in principle an arrest or detention aimed at effecting an expulsion decision
taken by the competent authority cannot be characterized as “arbitrary” within the meaning of the
above-mentioned provisions, even if the lawfulness of the expulsion decision might be open to
question. Consequently, the fact that the decree of 31 October 1995 was not issued, in some
respects, “in accordance with law”, as the Court has noted above in relation to Article 13 of the
Covenant and Article 12, paragraph 4, of the African Charter, is not sufficient to render the arrest
and detention aimed at implementing that decree “arbitrary” within the meaning of Article 9,
paragraph 1, of the Covenant and Article 6 of the African Charter.

80. The Court further finds, in response to the second allegation set out above (see
paragraph 76 above), that Mr. Diallo’s arrest and detention were arbitrary within the meaning of
Article 9, paragraph 1, of the Covenant and Article 6 of the African Charter.

For the reasons discussed above (see paragraph 77), Guinea cannot effectively argue that at
the time of each of his arrests (in November 1995 and January 1996), Mr. Diallo was not informed
of the “charges against him”, as the Applicant contends is required by Article 9, paragraph 2, of the
Covenant. This particular provision of Article 9 is applicable only when a person is arrested in the
context of criminal proceedings; that was not the case for Mr. Diallo.

Court finds that Mr. Diallo’s arrest and detention were not in accordance with these provisions.
There is no evidence that the authorities of the DRC sought to determine whether Mr. Diallo was
“likely to evade implementation” of the expulsion decree and, therefore, whether it was necessary
to detain him. The fact that he made no attempt to evade expulsion after he was released on
10 January 1996 suggests that there was no need for his detention. The overall length of time for
which he was detained  66 days following his initial arrest and at least six more days following
the second arrest  greatly exceeded the maximum period permitted by Article 15. In addition,
the DRC has produced no evidence to show that the detention was reviewed every 48 hours, as
required by that provision.

83. Finally, the Court turns to the allegation relating to Article 9, paragraph 2, of the
Covenant.

Moreover, the Court can but find not only that the decree itself was not reasoned in a
sufficiently precise way, as was pointed out above (see paragraph 70), but that throughout the
proceedings, the DRC has never been able to provide grounds which might constitute a convincing
basis for Mr. Diallo’s expulsion. Allegations of “corruption” and other offences have been made
against Mr. Diallo, but no concrete evidence has been presented to the Court to support these
claims. These accusations did not give rise to any proceedings before the courts or, a fortiori, to
any conviction. Furthermore, it is difficult not to discern a link between Mr. Diallo’s expulsion and
the fact that he had attempted to recover debts which he believed were owed to his companies by,
amongst others, the Zairean State or companies in which the State holds a substantial portion of the
capital, bringing cases for this purpose before the civil courts. Under these circumstances, the
arrest and detention aimed at allowing such an expulsion measure, one without any defensible
basis, to be effected can only be characterized as arbitrary within the meaning of Article 9,
paragraph 1, of the Covenant and Article 6 of the African Charter.

82. However, account should be taken here of the number and seriousness of the
irregularities tainting Mr. Diallo’s detentions. As noted above, he was held for a particularly long
time and it would appear that the authorities made no attempt to ascertain whether his detention
was necessary.

Article 7 of the Covenant, providing that “[n]o one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment”, and Article 5 of the African Charter, stating that
“[e]very individual shall have the right to the respect of the dignity inherent in a human being”, are
also pertinent in this area.

87. The Applicant invokes in this connection Article 10, paragraph 1, of the Covenant,
according to which: “All persons deprived of their liberty shall be treated with humanity and with
respect for the inherent dignity of the human person.”

86. Guinea maintains that Mr. Diallo was subjected to mistreatment during his detention,
because of the particularly tough conditions thereof, because he was deprived of his right to
communicate with his lawyers and with the Guinean Embassy, and because he received death
threats from the guards.

(c) The alleged violation of the prohibition on subjecting a detainee to mistreatment

85. The same applies to Mr. Diallo’s arrest in January 1996. On that date, it has also not
been established that Mr. Diallo was informed that he was being forcibly removed from Congolese
territory in execution of an expulsion decree. Moreover, on the day when he was actually expelled,
he was given the incorrect information that he was the subject of a “refoulement” on account of his
“illegal residence” (see paragraph 50 above). This being so, the requirement for him to be
informed, laid down by Article 9, paragraph 2, of the Covenant, was not complied with on that
occasion either.

The DRC has failed to produce a single document or any other form of evidence to prove
that Mr. Diallo was notified of the expulsion decree at the time of his arrest on 5 November 1995,
or that he was in some way informed, at that time, of the reason for his arrest. Although the
expulsion decree itself did not give specific reasons, as pointed out above (see paragraph 72), the
notification of this decree at the time of Mr. Diallo’s arrest would have informed him sufficiently
of the reasons for that arrest for the purposes of Article 9, paragraph 2, since it would have
indicated to Mr. Diallo that he had been arrested for the purpose of an expulsion procedure and
would have allowed him, if necessary, to take the appropriate steps to challenge the lawfulness of
the decree. However, no information of this kind was provided to him; the DRC, which should be
in a position to prove the date on which Mr. Diallo was notified of the decree, has presented no
evidence to that effect.

84. On the other hand, Guinea is justified in arguing that Mr. Diallo’s right to be “informed,
at the time of arrest, of the reasons for his arrest” — a right guaranteed in all cases, irrespective of
the grounds for the arrest — was breached.

- 30 -

- 29 -

675

- 31 -

98. Guinea has further contended that Mr. Diallo’s expulsion, given the circumstances in
which it was carried out, violated his right to property, guaranteed by Article 14 of the African
Charter, because he had to leave behind most of his assets when he was forced to leave the Congo.

*

92. According to Guinea, these provisions were violated when Mr. Diallo was arrested in
November 1995 and January 1996, because he was not informed “without delay” at those times of
his right to seek assistance from the consular authorities of his country.

96. As for the DRC’s assertion, made in the conditions described above, that Mr. Diallo was
“orally informed” of his rights upon his arrest, the Court can but note that it was made very late in
the proceedings, whereas the point was at issue from the beginning, and that there is not the
slightest piece of evidence to corroborate it. The Court is therefore unable to give it any credit.
97. Consequently, the Court finds that there was a violation by the DRC of Article 36,
paragraph 1 (b), of the Vienna Convention on Consular Relations.

“[I]f he so requests, the competent authorities of the receiving State shall,
without delay, inform the consular post of the sending State if, within its consular
district, a national of that State is arrested or committed to prison or to custody
pending trial or is detained in any other manner. Any communication addressed to the
consular post by the person arrested, in prison, custody or detention shall be forwarded
by the said authorities without delay. The said authorities shall inform the person
concerned without delay of his rights under this subparagraph.”

95. The Court notes that the two arguments put forward by the DRC before the second round
of oral pleadings lack any relevance. It is for the authorities of the State which proceeded with the
arrest to inform on their own initiative the arrested person of his right to ask for his consulate to be
notified; the fact that the person did not make such a request not only fails to justify
non-compliance with the obligation to inform which is incumbent on the arresting State, but could
also be explained in some cases precisely by the fact that the person had not been informed of his
rights in that respect (Avena and Other Mexican Nationals (Mexico v. United States of America),
Judgment, I.C.J. Reports 2004 (I), p. 46, para. 76). Moreover, the fact that the consular authorities
of the national State of the arrested person have learned of the arrest through other channels does
not remove any violation that may have been committed of the obligation to inform that person of
his rights “without delay”.

94. It was only in replying to a question put by a judge during the hearing of 26 April 2010
that the DRC asserted for the first time that it had “orally informed Mr. Diallo immediately after his
detention of the possibility of seeking consular assistance from his State” (written reply by the
DRC handed in to the Registry on 27 April 2010 and confirmed orally at the hearing of 29 April,
during the second round of oral argument).

The Respondent replied to the Applicant’s allegation with two arguments: that Guinea had
failed to prove that Mr. Diallo requested the Congolese authorities to notify the Guinean consular
post without delay of his situation; and that the Guinean Ambassador in Kinshasa was aware of
Mr. Diallo’s arrest and detention, as evidenced by the steps he took on his behalf.

93. At no point in the written proceedings or the first round of oral argument did the DRC
contest the accuracy of Guinea’s allegations in this respect; it did not attempt to establish, or even
claim, that the information called for by the last sentence of the quoted provision was supplied to
Mr. Diallo, or that it was supplied “without delay”, as the text requires.
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91. These provisions, as is clear from their very wording, are applicable to any deprivation of
liberty of whatever kind, even outside the context of pursuing perpetrators of criminal offences.
They therefore apply in the present case, which the DRC does not contest.

that:

90. Article 36, paragraph 1 (b), of the Vienna Convention on Consular Relations provides

(d) The alleged violation of the provisions of Article 36, paragraph 1 (b), of the Vienna
Convention on Consular Relations

89. In conclusion, the Court finds that it has not been demonstrated that Mr. Diallo was
subjected to treatment prohibited by Article 10, paragraph 1, of the Covenant.

88. The Court notes, however, that Guinea has failed to demonstrate convincingly that
Mr. Diallo was subjected to such treatment during his detention. There is no evidence to
substantiate the allegation that he received death threats. It seems that Mr. Diallo was able to
communicate with his relatives and his lawyers without any great difficulty and, even if this had
not been the case, such constraints would not per se have constituted treatment prohibited by
Article 10, paragraph 1, of the Covenant and by general international law. The question of
Mr. Diallo’s communications with the Guinean authorities is distinct from that of compliance with
the provisions currently under examination and will be addressed under the next heading, in
relation to Article 36, paragraph 1 (b), of the Vienna Convention on Consular Relations. Finally,
that Mr. Diallo was fed thanks to the provisions his relatives brought to his place of detention —
which the DRC does not contest — is insufficient in itself to prove mistreatment, since access by
the relatives to the individual deprived of his liberty was not hindered.

There is no doubt, moreover, that the prohibition of inhuman and degrading treatment is
among the rules of general international law which are binding on States in all circumstances, even
apart from any treaty commitments.
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“depriving [Mr. Diallo] of the exercise of his rights of ownership, oversight and
management in respect of the companies which he founded in the DRC and in which
he was the sole associé; [by] preventing him in that capacity from pursuing recovery
of the numerous debts owed to the said companies both by the DRC itself and by other
contractual partners; and [by] expropriating de facto Mr. Diallo’s property”.

101. In its final submissions, Guinea asked the Court to find that, on the issue of Mr. Diallo’s
direct rights as associé, the DRC had committed several internationally wrongful acts which
engage its responsibility towards Guinea. Specifically, Guinea contended that the DRC had
breached its international obligations by:

“at the merits stage, as appropriate, that [it] will have to define the precise nature,
content and limits of these rights. It is also at that stage of the proceedings that it will
be for the Court, if need be, to assess the effects on these various rights of the action
against Mr. Diallo.” (I.C.J. Reports 2007 (II), p. 606, para. 66.)

100. In its Judgment of 24 May 2007, the Court stated that it did not have “to determine, at
[the preliminary objections] stage . . ., which specific rights appertain to the status of associé and
which to the position of gérant of an SPRL under Congolese law”, but that it was

99. Africom-Zaire and Africontainers-Zaire are two corporate entities incorporated under
Zairean law in the form of sociétés privées à responsabilité limitée (SPRLs) and entered in the
Trade Register of the city of Kinshasa. Because the SPRL, as a form of commercial company, is
specific to civil-law systems and has no precise equivalent in common-law systems, the Court will
use certain French terms of DRC law in the English version of the present Judgment, namely, parts
sociales, associé, gérant, gérance and gérant associé. The capital of an SPRL is divided into equal
parts sociales. Under Article 36 of the Decree of the Independent State of Congo of
27 February 1887 on commercial corporations, as amended by the Decree of 23 June 1960
(hereinafter: “the 1887 Decree”), the parts are nominative and not freely transferable. They are
also “uniform”, i.e., they confer identical rights upon their holders (called associés: see, e.g.,
Articles 43, 44, 45 and 51 of the 1887 Decree). Management (the gérance) of an SPRL is entrusted
to an agent, called the gérant, who may also be an associé (in which case there is a gérant associé).

In the Judgment of 24 May 2007, the Court has already found that Mr. Diallo’s direct rights as
associé “are defined by the domestic law” of the DRC, being the State of incorporation of the
companies (I.C.J. Reports 2007 (II), p. 606, para. 64), and that the Congolese Decree of
27 February 1887 on commercial corporations must in particular be referred to “in order to
establish the precise legal nature of Africom-Zaire and Africontainers-Zaire” (ibid., p. 605,
para. 62).

“In this field international law is called upon to recognize institutions of
municipal law that have an important and extensive role in the international field . . .
All it means is that international law has had to recognize the corporate entity as an
institution created by States in a domain essentially within their domestic jurisdiction.
This in turn requires that, whenever legal issues arise concerning the rights of States
with regard to the treatment of companies and shareholders, as to which rights
international law has not established its own rules, it has to refer to the relevant rules
of municipal law.” (Barcelona Traction, Light and Power Company, Limited
(Belgium v. Spain), Second Phase, Judgment, I.C.J. Reports 1970, pp. 33-34,
para. 38.)

104. In order to determine Mr. Diallo’s legal rights as associé in Africom-Zaire and
Africontainers-Zaire, and whether those rights have been infringed, the Court will have to examine
in the first instance the existence and structure of those companies under DRC law. As the Court
stated in the Barcelona Traction case:

103. Before addressing the various claims made by the Parties in this regard, it is necessary
for the Court to clarify matters relating to the legal existence of the two companies and to
Mr. Diallo’s role and participation in them. Indeed, as the Court found in its Judgment of
24 May 2007, the rights of associés are “their direct rights in relation to a legal person” (I.C.J.
Reports 2007 (II), p. 606, para. 64; emphasis added). In other words, direct rights as associé exist
because companies have “juridical personalities distinct from those of the associés” (as stated in
Article 1 of the Congolese Decree of 27 February 1887 on commercial corporations), and they are
rights of the associés in their relationship with the company whose parts they hold. In the present
case, it is especially important to clarify the issues of the legal existence of the companies and of
Mr. Diallo’s participation and role in them, since Guinea claims that he was the sole gérant and
also, directly or indirectly, the sole associé of the two companies. As mentioned by the Court in its
Judgment of 24 May 2007, Guinea maintains that “in fact and in law it was virtually impossible to
distinguish Mr. Diallo from his companies” (I.C.J. Reports 2007 (II), p. 604, para. 56). The DRC,
for its part, considers that the number of parts held by Mr. Diallo in Africom-Zaire has never been
indisputably established; it adds that the two companies are still formally in existence and are
therefore to be distinguished from Mr. Diallo as associé. Moreover, the DRC contends that, for
lack of any commercial activity, the two SPRLs were in a state of “undeclared bankruptcy” for
many years before Mr. Diallo’s expulsion.

*

102. In contrast, the DRC reiterated in its final submissions that it had committed no
internationally wrongful acts towards Guinea in respect of Mr. Diallo’s direct rights as associé in
Africom-Zaire and Africontainers-Zaire.

In the Court’s view, this aspect of the dispute has less to do with the lawfulness of
Mr. Diallo’s expulsion in the light of the DRC’s international obligations and more to do with the
damage Mr. Diallo suffered as a result of the internationally wrongful acts of which he was a
victim. The Court will therefore examine it later in this Judgment, within the context of the
question of reparation owed by the Respondent (see paragraphs 160-164 below).

III. PROTECTION OF MR. DIALLO’S DIRECT RIGHTS AS ASSOCIÉ IN
AFRICOM-ZAIRE AND AFRICONTAINERS-ZAIRE
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106. It is not disputed that Africom-Zaire, an import-export company, was founded in 1974
by Mr. Diallo, and that he has been the gérant of that company for many years. As mentioned
below (see paragraph 110), it was in that capacity that Mr. Diallo took part in the creation of
Africontainers-Zaire. Guinea contends that he was also the sole associé of Africom-Zaire. This
has however been questioned by the DRC in the course of the proceedings. In particular, the DRC
contends that the number of parts held by Mr. Diallo in Africom-Zaire has never been duly
documented and that Guinea has not established that he was still an associé of that company at the
time of his expulsion.

108. As the Court has not been provided with minutes of general meetings of Africom-Zaire,
it is unable to conclude whether Mr. Diallo has become the sole associé of that SPRL and, if so,
when this occurred. In the opinion of the Court, that factual issue is however of no legal
consequence to the issue under consideration here, since it has not been established that, under
DRC law, an SPRL automatically ceases to exist as a legal person when all its parts sociales come
to be owned by a single person. Moreover, it is clear that in practice, the business activities of
Africom-Zaire in the DRC were not in any way impaired by the fact that it may have become a
unipersonal SPRL. This is shown by the commercial relationship established by Africom-Zaire

107. Because the record before the Court does not include Africom-Zaire’s Articles of
Incorporation, the Court is unable to determine precisely the nature and extent of Mr. Diallo’s
holding in that company at the time it was formed. Nevertheless, as DRC law requires that an
SPRL be formed by more than one associé  as seen in the relevant Articles of the 1887 Decree,
including Article 36, cited above (“[a]n [SPRL] is a company formed by persons” (emphasis
added)) and Article 78, which refers to the general meeting “of the associés”  and since neither
of the Parties has contested the fact that Africom-Zaire was duly formed as an SPRL under the
1887 Decree, the conclusion is inescapable that, at the very first stage of its existence,
Africom-Zaire must have had, besides Mr. Diallo, at least one other associé.

110. On 18 September 1979, as gérant of Africom-Zaire, Mr. Diallo took part in the creation
of another SPRL, Africontainers-Zaire, which specialized in transporting goods in containers. The
notarial act of 18 September 1979 constituting Africontainers-Zaire’s Articles of Incorporation was
submitted by Guinea as part of the documents included with its Memorial. The capital in the new
company was held as follows: 40 per cent by Mr. Kibeti Zala, a Zairean national; 30 per cent by
Ms Colette Dewast, a French national, and 30 per cent by Africom-Zaire. Mr. Zala and Ms Dewast
withdrew from Africontainers-Zaire in 1980.
From that time onwards, the capital in
Africontainers-Zaire was held as follows: 60 per cent by Africom-Zaire and 40 per cent by
Mr. Diallo. At the same time Mr. Diallo became gérant of Africontainers-Zaire for an indefinite
period, thus replacing Mr. Alain David, who had been appointed the first gérant in the Articles of
Incorporation. The Court concludes that since Mr. Diallo was, as established above (see
paragraph 109), fully in charge and in control of Africom-Zaire, he was also, directly or indirectly,
fully in charge and in control of Africontainers-Zaire.

109. On the question of the number of shares held by Mr. Diallo in Africom-Zaire, the Court
notes that the DRC has not contested that he was an associé in the company, as it has conceded that
he was the gérant associé, within the meaning of Article 67 of the Decree of 27 February 1887 (see
paragraph 138 below), of Africontainers-Zaire and of Africom-Zaire. Moreover, and even if it is
impossible to quantify precisely the extent of his holding in Africom-Zaire, the Court considers that
all the evidence submitted to it suggests that Mr. Diallo held such a significant part of the parts
sociales in the company that he controlled it and could have prevented any other associés acting in
a general meeting (see paragraph 120 below on the DRC law relating to the right of the associés to
request that a general meeting be convened) from challenging his management, including in
particular his decision to contract with the public authorities and to initiate and pursue proceedings
against the State of Zaire in domestic courts (see paragraph 114 below). Having thus concluded
that Mr. Diallo was a major associé in Africom-Zaire, the Court considers that it is for the DRC to
prove that Mr. Diallo might have ceased to be an associé in Africom-Zaire at the time of his
expulsion, as it suggests (see paragraph 106 above). In the opinion of the Court, this has not
however been established. The Court considers therefore that a very large part of the parts sociales
of Africom-Zaire, if not all of them, were owned by Mr. Diallo throughout the years over which the
current dispute extends, allowing him to be fully in charge and in control of that company, both as
gérant and as associé. Establishing the precise holding of Mr. Diallo in Africom-Zaire as associé
would only be necessary if the company were liquidated, so as to transfer to Mr. Diallo, in due
proportion to his capital ownership, the net value of the company’s assets.

with the authorities of Zaire (and later the DRC), in which no questions or objections were
advanced as to the legal nature of Africom-Zaire and the fact that it may have become a company
with a sole associé. The DRC has stated that by the mid-1980s, Africom-Zaire had ceased all
commercial activity and for that reason had been struck off the Trade Register. However, the DRC
did not argue that that administrative measure amounted to the ending of the distinct legal
personality of the SPRL. The Court thus concludes that, notwithstanding the fact that Mr. Diallo
may have become its sole associé, Africom-Zaire kept its distinct legal personality. This SPRL
thus remains governed by the 1887 Decree, in the absence of Congolese legislation specifically
regulating companies whose parts sociales are owned by a single associé, or which, de facto, are
fully controlled by the gérant associé.

105. In its Judgment of 24 May 2007, the Court observed that, under the Decree of
27 February 1887, SPRLs are companies “which are formed by persons whose liability is limited to
their capital contributions; which are not publicly held companies; and in which the parts
sociales, required to be uniform and nominative, are not freely transferable” (Article 36 of the
Decree of 27 February 1887 on commercial corporations; I.C.J. Reports 2007 (II), p. 594, para. 25;
see paragraph 99 above). The Court also stated that

“Congolese law accords an SPRL independent legal personality distinct from
that of its associés, particularly in that the property of the associés is completely
separate from that of the company, and in that the associés are responsible for the
debts of the company only to the extent of the resources they have subscribed.
Consequently, the company’s debts receivable from and owing to third parties relate
to its respective rights and obligations. As the Court pointed out in the Barcelona
Traction case: ‘So long as the company is in existence the shareholder has no right to
the corporate assets.’ (I.C.J. Reports 1970, p. 34, para. 41.) This remains the
fundamental rule in this respect, whether for an SPRL or for a public limited
company.” (I.C.J. Reports 2007 (II), p. 606, para. 63.)
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114. Having reached the conclusion that Mr. Diallo was, both as gérant and associé of the
two companies, fully in charge and in control of them, but that they nevertheless remained legal
entities distinct from him, the Court will now address the various claims of Guinea pertaining to the
direct rights of Mr. Diallo as associé. In doing so, the Court will have to assess whether, under
DRC law, the claimed rights are indeed direct rights of the associé, or whether they are rather
rights or obligations of the companies. As the Court has already pointed out, claims relating to
rights which are not direct rights held by Mr. Diallo as associé have been declared inadmissible by
the Judgment of 24 May 2007; they can therefore no longer be entertained. In particular, this is
the case of the claims relating to the contractual rights of Africom-Zaire against the State of Zaire
(DRC), and of Africontainers-Zaire against the Gécamines, Onatra, Fina and Shell companies.
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113. The Court is moreover of the view that Africom-Zaire and Africontainers-Zaire have
not ceased to exist. In the absence of a judicial liquidation, the dissolution of a company, according
to the 1887 Decree, “can only be decided by a general meeting” (Art. 99). Once the dissolution has
been decided upon, the company goes into a process of liquidation. The Court notes that there is
however no evidence before it indicating that a judicial liquidation took place or that a general
meeting of either of the two companies was held for the purposes of their dissolution or liquidation.

112. The Court observes that the DRC has failed to establish, by means of relevant corporate
documents, that Mr. N’Kanza was appointed gérant of Africontainers-Zaire. In particular, no
general meeting appointing Mr. N’Kanza as gérant took place (see paragraphs 129 and 133 below
on the appointment of the gérant under Article 65 of the 1887 Decree). The Court therefore
concludes that the only gérant acting for either of the companies, both at the time of Mr. Diallo’s
detentions and after his expulsion, was Mr. Diallo himself.

115. In the following paragraphs, the Court is careful to maintain the strict distinction
between the alleged infringements of the rights of the two SPRLs at issue and the alleged
infringements of Mr. Diallo’s direct rights as associé of these latter (see I.C.J. Reports 2007 (II),
pp. 605-606, paras. 62-63). The Court understands that such a distinction could appear artificial in
the case of an SPRL in which the parts sociales are held in practice by a single associé. It is
nonetheless well-founded juridically, and it is essential rigorously to observe it in the present case.
Guinea itself accepts this distinction in the present stage of the proceedings, and most of its
arguments are indeed based on it. The Court has to deal with the claims as they were presented by
the Applicant.

111. Relying on documents submitted to the Court, the DRC alleges that, following his
expulsion, Mr. Diallo appointed a new gérant for Africontainers-Zaire, Mr. N’Kanza. The DRC
notes in this regard that it was Mr. N’Kanza who made the inventory of Africontainers’ property
and represented the company in the negotiations with Gécamines in 1997, over one year after
Mr. Diallo’s expulsion. Guinea argues that, contrary to the assertion by the DRC, Mr. Diallo did
not appoint Mr. N’Kanza as a new gérant for Africontainers-Zaire. First, it draws attention to the
lack of evidence establishing that an extraordinary general meeting was ever held at which
Mr. N’Kanza might have been appointed gérant of Africontainers-Zaire. Secondly, Guinea cites
the decision of the Cour d’Appel of Kinshasa/Gombe of 20 June 2002, in which Mr. Diallo is
referred to as the gérant associé of Africontainers-Zaire. Finally, Guinea observes that in
documents relating to Africontainers-Zaire submitted to the Court, Mr. N’Kanza is not referred to
as gérant, but rather as “Directeur d’exploitation”, and that Mr. Diallo signed his letters to the
DRC as “gérant of Africontainers-Zaire”.

119. Article 79 of the Congolese Decree of 27 February 1887 on commercial corporations
stipulates that: “[n]otwithstanding any provision to the contrary, all associés shall have the right to
take part in general meetings and shall be entitled to one vote per share”. The Court observes that
it follows from the terms of this provision that the right to participate and vote in general meetings

*

118. The DRC maintains that there cannot have been any violation of Mr. Diallo’s right to
take part in general meetings, as there has been no evidence that any general meetings were
convened and that Mr. Diallo was unable to attend owing to his removal from DRC territory. The
DRC asserts that in any case Congolese commercial law places no obligation on commercial
companies in respect of where general meetings are to be held.

117. Guinea maintains that the DRC, in expelling Mr. Diallo, deprived him of his right,
guaranteed by Article 79 of the Congolese Decree of 27 February 1887 on commercial
corporations, to take part in general meetings and to vote. It claims that under DRC law general
meetings of Africom-Zaire and Africontainers-Zaire could not be held outside the territory of the
DRC. Guinea admits that Mr. Diallo could of course have exercised his rights as associé from
another country by appointing a proxy of his choice, in accordance with Article 81 of the
1887 Decree, but argues that appointing a proxy is merely an option available to the associé, whose
recognized right is clearly to have a choice whether to appoint a representative or to attend in
person. Guinea adds that, in the case of Africontainers-Zaire, it would have been impossible for
Mr. Diallo to be represented by a proxy, since Article 22 of the Articles of Incorporation of the
SPRL stipulates that only an associé may be appointed proxy of another, whereas he had become
its sole associé at the time of his expulsion.

A. The right to take part and vote in general meetings

116. Guinea’s claims relating to Mr. Diallo’s direct rights as associé pertain to the right to
participate and vote in general meetings of the two SPRLs, the right to appoint a gérant, and the
right to oversee and monitor the management of the companies. Guinea also presents a claim in
relation to the right to property concerning Mr. Diallo’s parts sociales in Africom-Zaire and
Africontainers-Zaire. The Court will now address those different claims.
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121. According to Article 83 of the Congolese Decree of 27 February 1887, while the
decision to convene a general meeting is incumbent upon the gérant or the auditors (paragraph 1),
associés also have the right to request that a general meeting be convened if they hold a fifth of the
total number of shares (paragraph 2). In view of the evidence submitted to it by the Parties, the
Court finds that there is no proof that Mr. Diallo, acting either as gérant or as associé holding at
least one-fifth of the total number of shares, has taken any action to convene a general meeting,
either after having been expelled from the DRC, or at any time when he was a resident in the DRC
after 1980, not even for the purposes of annually “consider[ing] and decid[ing] on the balance sheet
and profit and loss account and on the allocation of profits”, as required by the 1887 Decree (see
Article 96). In the opinion of the Court, the right of Mr. Diallo to take part in general meetings and
to vote could only have been breached if general meetings had actually been convened after his
expulsion from the DRC. The Court notes in this respect that, even assuming that Article 1 of
Legislative Order No. 66-341 of 7 June 1966 were to oblige corporations having their
administrative seat in the DRC to hold their general meetings on Congolese territory, no evidence
has been provided that Mr. Diallo would have been precluded from taking any action to convene
general meetings from abroad, either as gérant or as associé.

120. The Court now turns to the question of whether the DRC, in expelling Mr. Diallo,
deprived him of his right to take part in general meetings and to vote, as guaranteed by Article 79
of the Congolese Decree of 27 February 1887 on commercial corporations.

belongs to the associés and not to the company. This is consistent with the Court’s conclusion in
the Barcelona Traction case, where it pointed out that “[i]t is well known” that the right to
participate and vote in general meetings is a right “which municipal law confers upon the
[shareholders] distinct from those of the company” (Barcelona Traction, Light and Power
Company, Limited (Belgium v. Spain), Second Phase, Judgment, I.C.J. Reports 1970, p. 36,
para. 47).

123. According to Article 81 of the Congolese Decree of 27 February 1887, “[a]ssociés may
always be represented by a proxy of their choice, subject to compliance with the conditions set
forth in the statutes”. According to Article 80 of the Congolese Decree, “[u]nless the statutes
provide otherwise, associés may express their votes in writing or by any other means that
guarantees the authenticity of the will expressed”. The Court has noted that the Parties have
provided it with the Articles of Incorporation of Africontainers-Zaire, but have not communicated
to it those of Africom-Zaire (see paragraphs 107 and 110 above). Article 22, paragraph 2, of the
Articles of Incorporation of Africontainers-Zaire reads as follows: “Associés may arrange to be
represented either by a proxy chosen from amongst the associés, or by a representative or agent of
any associé that is a legal person, if such is the case.” Article 21 of the Articles of Incorporation of
Africontainers-Zaire states that “[r]esolutions of the general meeting shall be passed by a majority
of three quarters of the votes irrespective of the number of shares owned by the members present or
represented at the meeting” (emphasis added).

122. The Court will now turn to the question of whether Mr. Diallo has been deprived of his
right to take part and vote in any general meetings because, as Guinea argues, after his expulsion he
could only have exercised that right through a proxy, whereas Congolese law afforded him the right
to choose between appointing a representative or attending in person.
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128. The DRC contends that the right to appoint the gérant of an SPRL is a right of the
company, not of the associé, as it lies with the general meeting, which is an organ of the company.
Furthermore, the DRC affirms that because, under the 1887 Decree, a gérant who has not been

127. The Court observes that, at various points in the proceedings, Guinea has made four
slightly different assertions which it has grouped under the general claim of a violation of
Mr. Diallo’s right to “appoint a gérant”. It has contended that, by unlawfully expelling Mr. Diallo,
the DRC has committed: a violation of his alleged right to appoint a gérant, a violation of his
alleged right to be appointed as gérant, a violation of his alleged right to exercise the functions of a
gérant, and a violation of his alleged right not to be removed as gérant.

B. The rights relating to the gérance

126. Therefore, the Court cannot sustain Guinea’s claim that the DRC has violated
Mr. Diallo’s right to take part and vote in general meetings. The DRC, in expelling Mr. Diallo, has
probably impeded him from taking part in person in any general meeting, but, in the opinion of the
Court, such hindrance does not amount to a deprivation of his right to take part and vote in general
meetings.

125. Furthermore, with regard to Africontainers-Zaire, the Court cannot accept Guinea’s
argument that it would have been impossible for Mr. Diallo to be represented at a general meeting
by a proxy other than himself because he was the sole associé of that SPRL and Article 22 of
Africontainers-Zaire’s Articles of Incorporation stipulates that an associé may only appoint another
associé as proxy. As the Court has observed above (see paragraph 110), that company has two
associés, namely, Mr. Diallo and Africom-Zaire. Therefore, pursuant to the above-mentioned
Article 22, Mr. Diallo, acting as associé of Africontainers-Zaire, could appoint the “representative
or agent” of Africom-Zaire as his proxy for a general meeting of Africontainers-Zaire. Prior to the
appointment of that proxy, and acting as gérant of Africom-Zaire pursuant to Article 69 of the
1887 Decree (see paragraph 135 below), Mr. Diallo could have appointed such a “representative or
agent” of the latter company.

124. It follows from these provisions that an associé’s right to take part and vote in general
meetings may be exercised by the associé in person or through a proxy of his choosing. There is
no doubt in this connection that a vote expressed through a proxy at a general meeting has the same
legal effect as a vote expressed by the associé himself. On the other hand, it is more difficult to
infer with certainty from the above-mentioned provisions that they establish the right, as Guinea
maintains, for the associé to attend general meetings in person. In the opinion of the Court, the
primary purpose of these provisions is to ensure that the general meetings of companies can take
place effectively. Guinea’s interpretation of Congolese law might frustrate that objective, by
allowing an associé to prevent the organs of the company from operating normally. It is
questionable whether the Congolese legislators could have desired such an outcome, which is far
removed from the affectio societatis.
Moreover, in respect of Africom-Zaire and
Africontainers-Zaire, the Court does not see how the appointment of a representative by Mr. Diallo
could in any way have breached in practical terms his right to take part and vote in general
meetings of the two SPRLs, since he had complete control over them.
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“The gérance may delegate to one of the associés or to third parties or confer on
one of its managers any powers necessary for the performance of daily managerial
duties. It shall determine the powers to be conferred and, where necessary, the
remuneration of such agents; delegated powers may be revoked at any time.”

Article 17, for its part, is couched in the following terms:

Where more than one gérant is appointed, the general meeting shall decide
whether they shall exercise their powers separately or jointly.”

“The company shall be managed by one or more gérants, who may or may not
be associés, appointed by the general meeting.

131. Furthermore, Article 14 of Africontainers-Zaire’s Articles of Incorporation provides,
inter alia, that:

“The statutes, the general meeting or the gérance may entrust the day-to-day
management of the company and special powers to agents or other proxies, whether
associés or not.”

In addition, Article 69 of the 1887 Decree provides that:

“Gérants shall be appointed either in the instrument of incorporation or by the
general meeting, for a period which may be fixed or indeterminate.”

The appointment of gérants is governed by Article 65 of the 1887 Decree, which provides:

“A private limited company shall be managed by one or more persons, who may
or may not be associés, called gérants.”

130. Under Article 64 of the 1887 Decree:

129. The Court observes that the appointment and functions of gérants are governed, in
Congolese law, by the 1887 Decree on commercial corporations, and by the Articles of
Incorporation of the company in question.

*

appointed in the Articles of Incorporation is appointed by the general meeting, the right invoked by
Guinea to appoint a gérant is indistinguishable from the right of the associé to take part in the
general meetings. According to the DRC, Guinea has failed to show that a general meeting was
convened and that the DRC intervened with the other associés to prevent Mr. Diallo from
participating in the appointment of a new gérant, or from being represented by another person of
his choice. The DRC submits that Mr. Diallo did appoint Mr. N’Kanza as gérant of
Africontainers-Zaire following his expulsion.
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“following [Mr. Diallo’s] detention and expulsion by the Zairean authorities, it
became impossible for him, in practical terms, to perform the role of ‘gérant’ from
Guinea, because he was outside the country”.

135. The Court notes that, thirdly, Guinea has claimed that a right of Mr. Diallo to exercise
his functions as gérant was violated. In this regard, Guinea has argued in its Reply that:

It is clear that an associé has a right to be appointed gérant. However, this right cannot have been
violated in this instance because Mr. Diallo has in fact been appointed as gérant, and still is the
gérant of both companies in question. In this regard, the Court recalls its finding in its
2007 Judgment “that Mr. Diallo, who was associé in Africom-Zaire and Africontainers-Zaire, also
held the position of gérant in each of them” (ibid., p. 606, para. 66). This finding is confirmed in
evidence put before the Court by the Parties in the present stage of the proceedings, in particular by
evidence submitted by Guinea itself. Accordingly, the Court concludes that there is no violation of
Mr. Diallo’s right to be appointed gérant.

“The DRC . . . agrees with Guinea on the fact that, in terms of Congolese law,
the direct rights of associés are determined by the Decree of the Independent State of
Congo of 27 February 1887 on commercial corporations. The rights of Mr. Diallo as
associé of the companies Africom-Zaire and Africontainers-Zaire are therefore
theoretically as follows: ‘the right to dividends and to the proceeds of liquidation’,
‘the right to be appointed manager (gérant)’, ‘the right of the associé manager
(gérant) not to be removed without cause’, ‘the right of the manager to represent the
company’, ‘the right of oversight [of the management]’ and ‘the right to participate in
general meetings’.” (I.C.J. Reports 2007 (II), p. 603, para. 53.)

134. As regards the second assertion put forward by Guinea that the DRC has violated
Mr. Diallo’s right to be appointed gérant, the Court notes that, in its 2007 Judgment on preliminary
objections, it observed that:

133. As regards the first assertion put forth by Guinea that the DRC has violated Mr. Diallo’s
right to appoint a gérant, the Court recalls Article 65 of the 1887 Decree, which provides that
“[g]érants shall be appointed either in the instrument of incorporation or by the general meeting”.
The Court observes that, under this provision, every SPRL is required to be managed by at least
one gérant. In principle, the appointment of the gérant takes place at the point when the SPRL is
founded. It can also take place at a later stage, by decision of the general meeting. In that case,
one organ of the company (the general meeting) exercises its power in respect of another (the
gérance). The appointment of the gérant therefore falls under the responsibility of the company
itself, without constituting a right of the associé. Accordingly, the Court concludes that Guinea’s
claim that the DRC has violated Mr. Diallo’s right to appoint a gérant must fail.

132. The Court will begin by dismissing the DRC’s argument that Mr. Diallo’s right to
appoint a gérant could not have been violated because he in fact appointed a gérant for
Africontainers-Zaire in the person of Mr. N’Kanza. It has already concluded that this allegation
has not been proved (see paragraphs 111 and 112 above).
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139. The Court may add that, even if it were established that Mr. Diallo had been appointed
gérant associé as long as the company was in existence and that he had been removed as gérant
without good cause, the claim of Guinea would still stand on very weak ground. The right
established by Article 67 of the 1887 Decree is a right of a combined gérant associé, not a simple
right of an associé. To the extent that it is a right of the gérant, who is an organ of the company,
the claim would be precluded by paragraph 98 (3) (c) of the Court’s 2007 Judgment.

With reference to this provision, Guinea argues that Mr. Diallo was deprived of his right not to be
removed as a gérant as long as the company was in existence. The Court observes, however, that
no evidence has been provided to it that Mr. Diallo was deprived of his right to remain gérant,
since no general meeting was ever convened for the purpose of removing him, or for any other
purpose. There was therefore no possibility of having him removed “for good cause”. Although it
may have become more difficult for Mr. Diallo to carry out his duties as gérant from outside the
DRC following his expulsion, as discussed above, he remained, from a legal standpoint, the gérant
of both Africom-Zaire and Africontainers-Zaire. Accordingly, the Court concludes that Guinea’s
claim that the DRC has violated Mr. Diallo’s right not to be removed as gérant must fail.

Other gérants can be removed at any time.”

“Unless the statutes provide otherwise, gérants associés appointed for the life of
the company can be removed only for good cause, by a general meeting deliberating
under the conditions required for amendments to the statutes.

138. Finally, the Court observes that, fourthly, Guinea has claimed that the DRC has violated
Mr. Diallo’s right not to be removed as gérant, referring to Article 67 of the 1887 Decree, which
provides that:

137. The Court accordingly concludes that Guinea’s claim that the DRC has violated a right
of Mr. Diallo to exercise his functions as gérant must fail.

136. In fact, it is clear from various documents submitted to the Court that, even after
Mr. Diallo’s expulsion, representatives of Africontainers-Zaire have continued to act on behalf of
the company in the DRC and to negotiate contractual claims with the Gécamines company.

The Court cannot accept this line of reasoning, and refers in this regard to Article 69 of the
1887 Decree, which provides that “the gérance may entrust the day-to-day management of the
company and special powers to agents or other proxies, whether associés or not”. Moreover, with
respect to Africontainers-Zaire, the Court also refers to Article 16 of its Articles of Incorporation,
which provides that the “gérance is entitled to establish administrative bases in the Republic of
Zaire and branches, offices, agencies, depots or trading outlets in any location whatsoever, whether
in the Republic of Zaire or abroad”. While the performance of Mr. Diallo’s duties as gérant may
have been rendered more difficult by his presence outside the country, Guinea has failed to
demonstrate that it was impossible to carry out those duties. In addition, Guinea has not shown that
Mr. Diallo attempted to appoint a proxy, who could have acted within the DRC on his instructions.
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144. Article 75 of that Decree is couched in the following terms:

If the number of associés does not exceed five, the appointment of auditors is
not compulsory, and each associé shall have the powers of an auditor.”

If there are more than one of these, the statutes or the general meeting may
require them to act on a collegiate basis.

“Oversight of the management shall be entrusted to one or more administrators,
who need not be associés, called ‘auditors’.

Article 71

143. Article 71 of the 1887 Decree provides as follows:

*

142. The DRC submits that under Articles 71 and 75 of the 1887 Decree, as well as
Article 19 and Article 25, paragraph 3, of Africontainers-Zaire’s Articles of Incorporation, the task
of overseeing and monitoring the gérance of an SPRL is entrusted not to an associé individually,
but to financial experts known as “statutory auditors” [commissaires aux comptes]. In the view of
the DRC, the right of the associé is limited to participating in the appointment of one or more such
auditors at the general meeting. The DRC acknowledges that, under certain conditions, Congolese
law accords associés the right to oversee and monitor the management of the company, but it
argues that Guinea has failed to demonstrate that the DRC had ordered Africontainers-Zaire not to
permit Mr. Diallo to monitor its operations.

141. Guinea submits that, in detaining and expelling Mr. Diallo, the DRC deprived him of
his right to oversee and monitor the actions of management and the operations of Africom-Zaire
and Africontainers-Zaire, in violation of Articles 71 and 75 of the 1887 Decree. Referring to those
provisions, Guinea contends that the right to oversee and monitor the actions of management is a
right attaching to the status of associé, not a right of the company, especially where there are five
or fewer associés. It argues that because Mr. Diallo was the sole associé of both companies, he
enjoyed all the rights and powers of the commissaire or auditor under Article 75 of the
1887 Decree. It adds that those rights are also recognized by Article 19 of Africontainers-Zaire’s
Articles of Incorporation.

C. The right to oversee and monitor the management

140. In light of all the above, the Court concludes that the various assertions put forward by
Guinea, grouped under the general claim of a violation of Mr. Diallo’s rights relating to the
gérance, must be rejected.
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“Each of the associés shall exercise supervision over the company. Should the
company consist of more than five associés, supervision shall be exercised by at least
one auditor appointed by the general meeting, which shall fix his/her term of office
and remuneration.”

145. Article 19 of Africontainers-Zaire’s Articles of Incorporation provides:

“The auditors’ task shall be to oversee and monitor, without restriction, all the
actions performed by the management, all the company’s transactions and the register
of associés.”

Article 75
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147. The Court considers that, even if a right to oversee and monitor the management exists
in companies where only one associé is fully in charge and in control, Mr. Diallo could not have
been deprived of the right to oversee and monitor the gérance of the two companies. While it may
have been the case that Mr. Diallo’s detentions and expulsion from the DRC rendered the business
activity of the companies more difficult, they simply could not have interfered with his ability to
oversee and monitor the gérance, wherever he may have been.

146. The Court concludes from the wording of Article 71, third paragraph, as cited above,
that since both Africom-Zaire and Africontainers-Zaire had fewer than five associés, Mr. Diallo
was permitted to act as auditor. However, the question arises of whether, under Congolese law,
this provision applies in the case of a company where there is only one associé who is fully in
charge and in control of it.

150. Guinea states that the acts of interference by the DRC with Mr. Diallo’s property rights
in the parts sociales date back to 1988, when he was first placed in detention. Those acts allegedly
resulted in the debts owed to the companies not being recovered and, by way of consequence,
Mr. Diallo’s investment in the companies falling in value. According to Guinea, the interference
by the DRC continued consequent to the Congolese authorities’ decision in 1995 to stay
enforcement of the judgment for the plaintiff handed down in Africontainers v. Zaire Shell, which
resulted in reducing the value of Mr. Diallo’s parts sociales in the company. Guinea claims that

149. Guinea claims that Mr. Diallo, no longer enjoying control over, or effective use of, his
rights as associé, has suffered the indirect expropriation of his parts sociales in Africom-Zaire and
Africontainers-Zaire because his property rights have been interfered with to such an extent that he
has been lastingly deprived of effective control over, or actual use of, or the value of those rights.

D. The right to property of Mr. Diallo over his parts sociales in
Africom-Zaire and Africontainers-Zaire

148. Accordingly, the Court concludes that Guinea’s claim that the DRC has violated
Mr. Diallo’s right to oversee and monitor the management fails.
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154. The DRC finally asserts that the value of Mr. Diallo’s parts sociales is unrelated to his
presence in its territory. It rejects Guinea’s arguments that acts attributable to the DRC were at the
origin of the loss of value of his parts sociales and, in general, the economic demise of his
companies. On this subject, the DRC claims that both Africom-Zaire and Africontainers-Zaire had
been in a state of “undeclared bankruptcy” for several years before Mr. Diallo’s expulsion, not
having engaged in any commercial activity since, at least, 1991.

153. The DRC contends as well that it cannot be accused of having impeded the exercise of
rights held by Mr. Diallo as owner of his parts sociales. Specifically, the DRC at no time ordered
Africontainers-Zaire not to make payments in respect of Mr. Diallo’s parts sociales in the annual
dividend allocation. With regard to Africom-Zaire, the DRC notes that Guinea has failed to
provide evidence showing that Mr. Diallo was still an associé in this company at the time of his
expulsion and, if so, how many parts sociales he held (see paragraph 106 above).

152. For its part, the DRC claims that there cannot have been any violation of any rights
attaching to ownership of the parts sociales. In particular, as regards the right to dividends, it
alleges that, even on the assumption that any have actually been distributed by the companies,
Guinea would still have to show that Mr. Diallo was unable to receive them on account of the
decision to remove him from Congolese territory or of another wrongful act attributable to the
DRC. The DRC argues in this respect that Guinea has not established that Mr. Diallo could not
directly receive his dividends abroad or that he was prevented from doing so by an act attributable
to the DRC.

“that Mr. Diallo is the sole associé in the two companies, that is to say, the only owner
of the parts sociales in Africom[-Zaire] and Africontainers[-Zaire].
As a
consequence, even though officially they have separate legal personalities, the very
special characteristics of the relationship between Mr. Diallo and his companies means
that, from the factual perspective, which is the perspective of expropriation
(expropriation is a question of fact), the property of the two companies merges with
his. Thus, in expropriating his companies, the DRC infringed Mr. Diallo’s ownership
rights in his parts sociales.”

151. The essence of Guinea’s argument is that there is a factual element specific to this case,
namely:

the interference by the DRC culminated in the re-arrest and expulsion of Mr. Diallo who, as a
result, was prevented from managing his companies and from participating in any way in the
activities of their corporate organs and was deprived of any possibility of controlling and using his
parts sociales. Guinea asserts that the indirect expropriation of Mr. Diallo’s rights constitutes an
internationally wrongful act giving rise to the DRC’s international responsibility.
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158. Finally, the Court considers there to be no need to determine the extent of the business
activities of Africom-Zaire and Africontainers-Zaire at the time Mr. Diallo was expelled, or to
make any finding as to whether they were in a state of “undeclared bankruptcy”, as alleged by the
DRC. As the Court has already found in the Barcelona Traction case:

157. The Court has already indicated that the DRC has not violated Mr. Diallo’s direct right
as associé to take part and vote in general meetings of the companies, nor his right to be appointed
or to remain gérant, nor his right to oversee and monitor the management (see paragraphs 117-148
above). As the Court has just reaffirmed, Mr. Diallo’s other direct rights, in respect of his parts
sociales, must be clearly distinguished from the rights of the SPRLs, in particular in respect of the
property rights belonging to the companies. The Court recalls in this connection that, together with
its other assets, including debts receivable from third parties, the capital is part of the company’s
property, whereas the parts sociales are owned by the associés. The parts sociales represent the
capital but are distinct from it, and confer on their holders rights in the operation of the company
and also a right to receive any dividends or any monies payable in the event of the company being
liquidated. The only direct rights of Mr. Diallo which remain to be considered are in respect of
these last two matters, namely, the receipt of dividends or any monies payable on a winding-up of
the companies. There is, however, no evidence that any dividends were ever declared or that any
action was ever taken to wind up the companies, even less that any action attributable to the DRC
has infringed Mr. Diallo’s rights in respect of those matters.

“distinction between injury in respect of a right and injury to a simple interest . . . Not
a mere interest affected, but solely a right infringed involves responsibility, so that an
act directed against and infringing only the company’s rights does not involve
responsibility towards the shareholders, even if their interests are affected.” (Ibid.,
p. 36, para. 46.)

156. The Court, in the Barcelona Traction case, recognized that “a wrong done to the
company frequently causes prejudice to its shareholders” (Barcelona Traction, Light and Power
Company, Limited (Belgium v. Spain), Second Phase, Judgment, I.C.J. Reports 1970, p. 35,
para. 44). But, it added, damage affecting both company and shareholder will not mean that both
are entitled to claim compensation: “whenever a shareholder’s interests are harmed by an act done
to the company, it is to the latter that he must look to institute appropriate action; for although two
separate entities may have suffered from the same wrong, it is only one entity whose rights have
been infringed” (ibid.). This principle was reaffirmed when the Court, responding to a Belgian
contention, established a

155. The Court observes that international law has repeatedly acknowledged the principle of
domestic law that a company has a legal personality distinct from that of its shareholders. This
remains true even in the case of an SPRL which may have become unipersonal in the present case.
Therefore, the rights and assets of a company must be distinguished from the rights and assets of an
associé. In this respect, it is legally untenable to consider, as Guinea argues, that the property of
the corporation merges with the property of the shareholder. Furthermore, it must be recognized
that the liabilities of the company are not the liabilities of the shareholder. In the case of
Africontainers-Zaire, as an SPRL, it is specifically indicated in its Articles of Incorporation that the
“liability of each associé in respect of corporate obligations shall be limited to the amount of
his/her parts sociales in the company” (Article 7; see also paragraphs 105 and 115 above).
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163. The Court is of the opinion that the Parties should indeed engage in negotiation in order
to agree on the amount of compensation to be paid by the DRC to Guinea for the injury flowing
from the wrongful detentions and expulsion of Mr. Diallo in 1995-1996, including the resulting
loss of his personal belongings.

162. In this respect, Guinea requested in its final submissions that the Court defer its
Judgment on the amount of compensation, in order for the Parties to reach an agreed settlement on
that matter. Should the Parties be unable to do so “within a period of six months following [the]
delivery of the [present] Judgment”, Guinea also requested the Court to authorize it to submit an
assessment of the amount of compensation due to it, in order for the Court to decide on this issue
“in a subsequent phase of the proceedings” (see paragraph 14 above).

161. The Court recalls that “reparation must, as far as possible, wipe out all the
consequences of the illegal act and reestablish the situation which would, in all probability, have
existed if that act had not been committed” (Factory at Chorzów, Merits, Judgment No. 13, 1928,
P.C.I.J., Series A, No. 17, p. 47). Where this is not possible, reparation may take “the form of
compensation or satisfaction, or even both” (Pulp Mills on the River Uruguay (Argentina v.
Uruguay), Judgment of 20 April 2010, para. 273). In the light of the circumstances of the case, in
particular the fundamental character of the human rights obligations breached and Guinea’s claim
for reparation in the form of compensation, the Court is of the opinion that, in addition to a judicial
finding of the violations, reparation due to Guinea for the injury suffered by Mr. Diallo must take
the form of compensation.

160. Having concluded that the Democratic Republic of the Congo has breached its
obligations under Articles 9 and 13 of the International Covenant on Civil and Political Rights,
Articles 6 and 12 of the African Charter on Human and Peoples’ Rights, and Article 36,
paragraph 1 (b), of the Vienna Convention on Consular Relations (see paragraphs 73, 74, 85 and 97
above), it is for the Court now to determine, in light of Guinea’s final submissions, what
consequences flow from these internationally wrongful acts giving rise to the DRC’s international
responsibility.

IV. REPARATION

159. The Court concludes from the above that Guinea’s allegations of infringement of
Mr. Diallo’s right to property over his parts sociales in Africom-Zaire and Africontainers-Zaire
have not been established.

“a precarious financial situation cannot be equated with the demise of the corporate
entity . . .: the company’s status in law is alone relevant, and not its economic
condition, nor even the possibility of its being ‘practically defunct’” (Barcelona
Traction, Light and Power Company, Limited (Belgium v. Spain), Second Phase,
Judgment, I.C.J. Reports 1970, p. 41, para. 66).
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Judge ad hoc Mampuya;

Finds that, in respect of the circumstances in which Mr. Diallo was arrested and detained in
1995-1996 with a view to his expulsion, the Democratic Republic of the Congo violated Article 9,
paragraphs 1 and 2, of the International Covenant on Civil and Political Rights and Article 6 of the
African Charter on Human and Peoples’ Rights;

(3) Unanimously,

Finds that, in respect of the circumstances in which Mr. Diallo was expelled from Congolese
territory on 31 January 1996, the Democratic Republic of the Congo violated Article 13 of the
International Covenant on Civil and Political Rights and Article 12, paragraph 4, of the African
Charter on Human and Peoples’ Rights;

(2) Unanimously,

Trindade,

Yusuf;

Decides that, failing agreement between the Parties on this matter within six months from the
date of this Judgment, the question of compensation due to the Republic of Guinea shall be settled
by the Court, and reserves for this purpose the subsequent procedure in the case.

(8) Unanimously,

Finds that the Democratic Republic of the Congo is under obligation to make appropriate
reparation, in the form of compensation, to the Republic of Guinea for the injurious consequences
of the violations of international obligations referred to in subparagraphs (2) and (3) above;

(7) Unanimously,

Cançado
AGAINST:

Judges Al-Khasawneh, Simma, Bennouna, Cançado Trindade, Yusuf;
Judge ad hoc Mahiou;

AGAINST:

Bennouna,

President Owada; Vice-President Tomka; Judges Simma, Abraham, Keith,
Sepúlveda-Amor, Skotnikov, Greenwood; Judge ad hoc Mampuya;
Judges Al-Khasawneh,
Judge ad hoc Mahiou;

IN FAVOUR:

Judges Abraham, Keith,
President Owada;
Vice-President Tomka;
Sepúlveda-Amor, Skotnikov, Greenwood; Judge ad hoc Mampuya;

IN FAVOUR:

Finds that the Democratic Republic of the Congo has not violated Mr. Diallo’s direct rights
as associé in Africom-Zaire and Africontainers-Zaire;

Finds that the claim of the Republic of Guinea concerning the arrest and detention of
Mr. Diallo in 1988-1989 is inadmissible;

(6) By nine votes to five,

(1) By eight votes to six,

Judge Cançado Trindade; Judge ad hoc Mahiou;

IN FAVOUR:

President Owada; Vice-President Tomka; Judges Al-Khasawneh, Simma,
Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Yusuf, Greenwood;
Judge ad hoc Mampuya;

Rejects all other submissions by the Republic of Guinea relating to the circumstances in which
Mr. Diallo was arrested and detained in 1995-1996 with a view to his expulsion;

(5) By twelve votes to two,

AGAINST:

President Owada; Vice-President Tomka; Judges Al-Khasawneh, Simma,
Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov, Cançado Trindade, Yusuf,
Greenwood; Judge ad hoc Mahiou;

IN FAVOUR:

AGAINST:

*
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Finds that, by not informing Mr. Diallo without delay, upon his detention in 1995-1996, of
his rights under Article 36, paragraph 1 (b), of the Vienna Convention on Consular Relations, the
Democratic Republic of the Congo violated the obligations incumbent upon it under that
subparagraph;

(4) By thirteen votes to one,

THE COURT,

165. For these reasons,

*

*

164. In light of the fact that the Application instituting proceedings in the present case was
filed in December 1998, the Court considers that the sound administration of justice requires that
those proceedings soon be brought to a final conclusion, and thus that the period for negotiating an
agreement on compensation should be limited. Therefore, failing agreement between the Parties
within six months following the delivery of the present Judgment on the amount of compensation
to be paid by the DRC, the matter shall be settled by the Court in a subsequent phase of the
proceedings. Having been sufficiently informed of the facts of the present case, the Court finds
that a single exchange of written pleadings by the Parties would then be sufficient in order for it to
decide on the amount of compensation.
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___________

(Initialled) Ph. C.

(Initialled) H. O.

Judges AL-KHASAWNEH, SIMMA, BENNOUNA, CANÇADO TRINDADE and YUSUF append a
joint declaration to the Judgment of the Court; Judges AL-KHASAWNEH and YUSUF append a joint
dissenting opinion to the Judgment of the Court; Judges KEITH and GREENWOOD append a joint
declaration to the Judgment of the Court; Judge BENNOUNA appends a dissenting opinion to the
Judgment of the Court; Judge CANÇADO TRINDADE appends a separate opinion to the Judgment of
the Court; Judge ad hoc MAHIOU appends a dissenting opinion to the Judgment of the Court;
Judge ad hoc MAMPUYA appends a separate opinion to the Judgment of the Court.

(Signed) Philippe COUVREUR,
Registrar.

(Signed) Hisashi OWADA,
President.

Done in French and in English, the French text being authoritative, at the Peace Palace,
The Hague, this thirtieth day of November, two thousand and ten, in three copies, one of which will
be placed in the archives of the Court and the others transmitted to the Government of the Republic
of Guinea and the Government of the Democratic Republic of the Congo, respectively.
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